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JOHN  H.  CAMPBELL.  EDWARD  M.  DOBS. 
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*  Died  October  12,  UIO.        *  Appointed  Chief  Juctlee  to  succeed  Robert  W.  Stecl*^' 
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ASSOCIATE  justices. 
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JOHN  R.  McFIE.     (1st  Dlst.)  CLARENCE  J.  ROBERTS.    (4tli  Dist) 

IRA  A.  ABBOTT.    (2d  Dlst.)  EDWARD  R.  WRIGHT.    (Cth  Dlst.) 

FRANK  W.  PARKER.     (Sd  Dlst)  MEURITT  C.  MECHEM.     (7th  Dlst) 

OKLAHOMA — Supreme  Court. 

JESSE  J.  DUNN,  Chief  Justice." 

JOHN  B.  TURNER,  Chief  Justice." 

MATTHEW  J.  KANE,  Vice  Chief  Justice. 

ASSOCIATE  justices. 

SAMUEL  W   HAYES.  R.  L  WILLIAMS. 

JOHN  B.  TURNER."  MATTHEW  J.  KANE. 

JESSE  J.  DUNN.io 

Criminal  Court  of  Appeals. 

HENRY  M.  FURMAN,  Pbesidino  Judge. 

Associate  Judoes. 

THOMAS  H.  DOYLE.  D.  A.  RICHARDSON. 

JAS.  R.  ARMSTRONG.!* 

*  CeaaeO  to  be  Cblet  Justice  January  1,  UU.  ■  Ceased  to  be  Chief  Justice  January  1  UIl. 

*  Became  Cbtet  Justice  January  1,  UU.  *  Became  Chief  Justice  January  2,  1911. 

*  Retired  January  9,  UU.  "  Ceased  to  be  Chief  Justice  January  10,  Ull. 

*  Elected  November,  UIO.  "  Became  Chief  Justice  January  10, 1911. 

»  Elected  Judge  January  S,  Ull. 
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OREGON— Supreme  Court 

PRANK  A.  MOORE,  Chief  Jij8TICE.i» 
ROBERT  EAKIN,  Chief  Justice.i* 

A.880CIATK  JUSTICES. 

ROBERT  BAKIN.i*  WILL  R.  KING.J» 

THOMAS  A.  McBRlDB.  FRANK  A.  MOORB.H 

W.  T.  SLATER.15  HENRY  J.  BEAN.»T 

GEORGE  H.  BURNETT.i* 


UTAH— Supreme  Court. 

D.  N.  STRAUP,  Chief  Ju8TICE.i» 
J.  E.  FRICK,  Chief  Justice.  »• 

Justices. 
9.  B,  FRICK.1*  WM.  M.  McCARTX. 

D.  N.  STRAUP.i» 


WASHINGTON— Supreme  Court. 

FRANK  H.  RUDKIN,  CHIEF  Justice.  »» 
It.  O.  DUNBAR,  Chief  Justice.** 

Department  1.^' 
Associate  Justices. 

MARK  A.  FULLERTON.  MACK  F.  GOSB. 

WALLACE  MOUNT,  EMMETT  N.  PARKER. 

Department  8.«» 
Associate  Justices.   / 

RALPH  O.  DUNBAR.*!"  HERMAN  D.  CROW. 

STEPHEN  J.  CHADWICC.  GEORGE  E.  MORRIS. 


WYOMING— Supreme  Court 

CHARLES  N.  POTTER,  Chief  Justice.** 
CYRUS  BEARD,  Chief  Justice.** 

abbooiatb  justices. 
CYRUS  BEARD.*"  RICHARD  H.  SCOTT. 

CHARLES  N.  POTTER.** 

>*  Ceaaed  to  be  Chief  Justice  Januaiy  2,  19U.  "  Ceaied  to  be  Chief  Justice.  January  I,  19U. 

'*  Became  Chief  Justice  January  2,  1911.  "  Became  Chief  Justice  January  S,  19U. 

>■  Succeeded  by  Henry  J.  Bean.  "■  Resigned  February  4,  UU. 

>■  Succeeded  by  George  H.  Burnett.  "  Became  Chief  Justice  January  9,  1911. 

"  Blected  to  succeed  W.  T.  Slater.  "  Commencing  October  10,  1910. 

>*  Elected  to  succeed  Will  R.  King.  "  Ceased  to  be  Clilef  Justice  January  2,  UlL 
*■  Became  Chief  Justice  January  X  UU. 
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UTBSLET  et  al.  ▼.  KRBBS  HOP  CO. 
(Supreme  Ck>urt  of  Oregon.    Dec.  13,  1910.) 

1.  Sales   (|  418*)  —  Bbeach  or  Contract  — 
Remedies. 

Where  a  seller  refused  to  acqnieace  in  the 
boyer'B  attempt  to  cancel  the  contract  of  sale 
before  any  payment  was  made  thereon,  and  re- 
eovered  judgment  for  advance  payments  over- 
due, the  buyer,  refusing  to  recognize  the  con- 
tract as  binding,  could  not  compel  an  accounting 
after  a  resale  of  the  goods  by  the  seller  on  the 
theory  that  he  conld  recover  on  the  basis  of  the 
▼ahie  of  the  goods  on  the  date  fixed  for  deliv- 
ery, go  that  he  could  not  enjoin  enforcement  of 
the  jadfcment  against  him.  (Affirmed  by  equal- 
ly divided  court.) 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
IHg.  SS  1174.  1195:   Dec.  Dig.  $  418.*] 

2.  Appeal  and  Bbbob  (§  1123*)— Equal  Di- 
vision OF  COUBT— ES'FECT. 

Where  the  Supreme  Court  is  equally  divid- 
ed, the  decree  of  the  trial  court  is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1123.*] 

Eakin  and  McBride,  JJ.,  dissentiiig. 

On  rehearing.    Former  decision  aflfirined. 
For  former  opinion,  see  107  Pac.  460. 

KING,  J.  After  a  careful  re-examination 
Into  the-  merits  of  this  cause  on  rehearing, 
we  are  nnable  to  recede  from  our  views  as 
expressed  in  our  former  opinion.  If  there  is 
any  error  In  the  proceedings,  It  is  the  sus- 
taining of  the  Judgment  entered  in  the  first 
instance.  The  writer  is  inclined  to  the  view 
tliat  plaintiff  In  that  proceeding  should  have 
been  required  to  sue  in  tort  and  not  on  con- 
tract, as  was  done  in  the  subsequent  action. 
In  which  the  Judgment  was  sustained  on  ap- 
peal. See  Krebs  Hop  Co.  v.  Llvesley,  104 
Pac.  3.  But  this  remedy,  the  court  held,  was 
sot  Insisted  upon  in  the  trial  court;  hence 
waived.  Krebs  Hop  Co.  v.  Llvesley,  51  Or. 
527,  92  Pac.  1084.  Whatever  may  now  be  our 
view  upon  this  question  of  practice  is  unim- 
portant, for  the  rule  there  announced,  as  held 
In  the  case  first  cited,  has  become  the  law  of 
this  case,  to  avoid  which  no  remedy  Is  avail- 
able. To  sustain  the  contention  that  defend- 
ant, at  the  date  for  delivery  mentioned  in  the 
contract,  was  obliged  to  offer  to  deliver  the 


hops,  would  amount  to  an  OTemiUng  of  all 
the  previous  decisions  of  this  court  cited  In 
our  former  opinion  herein,  to  the  effect  that 
an  offer  after  its  refusal  Is  unnecessary,  as 
well  as  to  disregard,  the  rules  announced  In 
the  two  decisions  above  cited.  That  this 
should  not  be  done  is  elementary.  The  rules 
by  which  the  duty  of  a  seller  toward  a  buyer 
repudiating  a  contract  of  the  class  giving  rise 
to  this  controversy  Is  determined  is  clearly 
add  concisely  stated  by  Mr.  Justice  Martin, 
who  In  the  case  of  Moore  v.  Potter,  155  N. 
T.  481,  50  N.  B.  271,  63  Am.  St.  Bep.  692,  In 
speaking  for  the  court,  says :  "It  is  well  es- 
tablished by  the  decisions  of  this  court  that 
a  vendor  of  personal  property,  when  the  ven- 
dee has  declined  to  take  the  property  and 
pay  for  it,  ordinarily  has  th^  choice  of  any 
of  three  methods  to  indemnify  himself  against 
loss:  (1)  He  may  store  or  retain  the  prop- 
erty for  the  vendee  and  sue  him  for  the  en- 
tire purchase  price.  (2)  He  may  sell  the 
property  and  recover  the  difference  between 
the  contract  price  and  the  price  obtained  up- 
on a  resale.  Or  (3)  he  may  keep  the  prop- 
erty as  his  own,  and  recover  the  difference 
between  the  market  value  at  the  time  and 
place  of  delivery  and  the  contract  price." 
Had  defendant,  after  awaiting  the  actual  sale 
of  the  bops  (which  sale,  under  the  circum- 
stances, was  made  within  a  reasonable  time), 
brought  an  action  for  damages  against  plain- 
tiffs, then  plaintiffs  might  have  availed  them- 
selves of  the  defense  that  the  market  price 
on  the  date  of  contemplated  delivery  was  ade- 
quate to  offset  the  claim,  and  thereby  have 
constituted  a  defense  thereto,  but  that  is  not 
the  situation  here.  Should  we  assume,  as 
contended  by  plaintiffs,  that  the  property  was 
not  retained  by  defendant  for  plaintiffs,  then, 
as  indicated  in  the  action  In  which  this  judg- 
ment was  procured,  the  remedy  should  be 
an  action  for  damages.  Under  all  the  adjudi- 
cations between  the  parties,  this  court  has 
held  the  contract  severable  and  plaintiffs  lia- 
ble In  a  separate  action  on  each  breach  there- 
of. Suppose  that  defendant  had  followed  the 
proper  course  by  bringing  an  action  for  dam- 
ages only,  and  had  obtained  a  Judgment,  it 
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would'  hardly  be  argued  that  the  Judgment 
thus  procured  must  be  canceled  on  the 
grounds  and  In  the  manner  asserted  In  this 
proceeding.  Had  the  question  been,  raised 
at  the  trial  in  the  first  instance,  defendant 
would  have  been  required  to  sue  for  damages, 
and  a  Judgment  would  have  been  procured 
therefor,  but,  this  feature  being  waived,  the 
Judgment  involved,  serving  the  same  purpose, 
was  secured.  It  is  dlflScult,  therefore,  to  con- 
ceive on  what  theory,  or  under  what  rule  of 
practice  or  law,  a  Judgment  In  tort,  which 
would  not  have  been  canceled,  must  be  an- 
nulled when  the  same  result  by  Judicial  de- 
cision has  been  recognized  as  being  properly 
secured  on  contract 

Again,  there  is  nothing  in  the  pleadings  to 
Indicate  that  plaintiffs  were  either  ready  or 
willing  to  receive  the  hops  at  the  date  fixed 
by  the  contract  for  their  delivery,  or  that,  in 
lieu  thereof,  they  would  have  accepted  the 
money  received  therefor  had  the  bops  been 
sold.  The  injury  complained  of  is  a  result 
of  plaintiffs'  default.  Then,  In  the  absence 
of  fraud  or  wrongful  intent,  shall  defendant 
be  held  bound  to  cancel  a  Judgment  legally 
acquired  by  reason  of  the  fact  that  on  Octo- 
ber ISth  it  did  not  choose  to  become  the  agent 
of  plaintiffs,  and  sell  the  property  which 
plaintiffs  at  all  times  insisted  did  not  belong 
to  them?  To  recognize  the  rule  contended 
for  by  plaintiffs  would  be  to  permit  the  party 
moat  in  fault  to  take  advantage  of  his  own 
mistake,  to  tbb  prejudice  of  the  one  least  in 
fault,  and  whose  fault,  if  any,  consisted  in 
an  error  of  Judgment  as  to  the  best  or  most 
profitable  time  to  dispose  of  the  property. 
Had  defendant  sold  the  hops  on  the  15th  day 
of  October  at  the  then  market  price  of  14 
cents  per  pound,  and  had  hops  of  that  class 
on  the  date  of  the  final  determination  of  the 
suit  been  worth  50  cents  per  pound,  plaintiffs 
would  have  been  in  equally  as  good  standing 
In  a  court  of  equity  to  demand  an  account- 
ing against  defendant,  as  now  to  insist  that, 
after  placing  defendant  where  it  could  not 
deliver  to  plaintiffs,  it  must  be  held  bound  to 
cancel  a  Judgment,  the  validity  of  which  is 
unquestioned,  merely  because  plaintiffs  might 
have  found  a  purchaser  at  the  market  price 
on  October  15th.  It  will  thus  be  seen  that 
defendant  as  a  result  of  plaintiffs'  course  was 
at  best  placed  in  a  perplexing  position,  and. 
In  the  absence  of  fraud,  should  not  in  equity 
be  required  to  suffer  a  loss,  as  a  result  of 
giving  faith  to  the  declarations  of  plaintiffs' 
agents,  merely  because  such  agents  subse- 
quently changed  their  minds.  Saying  that 
plaintiffs  have  received  nothing,  or  will  re- 
ceive nothing  for  the  |4,000  for  which  the 
Judgment  has  been  secured,  is  of  no  avail, 
for,  admitting  this  contention,  It  must  also 
be  conceded  that  defendant  after  receiving 
this  sum  will  still  be  the  loser  on  the  con- 
tract as  a  result  of  plaintiffs'  rescission 
thereof. 

The  authorities  relied  upon  by  plaintiffs  are 
cases  where  the  complainants  were  prevented 


by  fraud  or  accident,  unmixed  with  any  fraud 
or  negligence  in  themselves  or  their  agents 
from  procuring  the  relief  desired,  under 
which  circumstances  courts  of  equity  are  au- 
thorized to  enjoin  an  adverse  party  from  en- 
forcing a  Judgment.  But  these  conditions  are 
wanting  here,  and  the  cases  relied  on  are  ac- 
cordingly not  in  point.  The  complaint  re- 
cites that  defendant  neither  delivered  the 
hops  nor  accounted  for  the  proceeds.  As 
shown,  the  question  of  delivery  is  out  of  the 
case.  If  plaintiffs  can  recover  at  all,  it  must 
be  on  the  l>asis  of  an  accounting  for  the  pro- 
ceeds received  from  the  sale,  which,  as  before 
indicated,  on  account  of  the  sale  being  at  a 
loss,  would  avail  plaintiffs  nothing.  At  the 
oral  argument  it  was  admitted,  and  we  think 
properly,  that  plaintiffs  under  the  showing 
made  are  not  entitled  to  recover  anything  on 
that  basis,  and  "have  no  enforceable  claim 
against  the  defendant" ;  it  being  urged  that, 
on  account  of  the  market  price  of  the  hops 
equaling  the  contract  price  on  the  date  of 
intended  delivery,  the  Judgment  should  In  eq- 
uity be  canceled.  But  we  are  not  conscious 
of  any  system  of  reasoning  by  which  it  can 
be  held  that  a  valid  and  subsisting  Judgment 
may  in  equity  be  canceled  by  a  nonenforceaWe 
claim.  There  is  no  doubt  as  to  the  soimdness 
of  the  contention  that  defendant  had  the  right 
to  hold  the  hops  until  the  agreed  date  of  de- 
livery, and  then  resell  them  and  hold  the  pur- 
chaser for  the  loss  occasioned  thereby,  but  it 
does  not  follow,  nor  do  the  authorities  go  to 
the  extent  of  holding,  that  defendant  under 
the  facts  was  bound  to  pursue  this  course. 
It  was  only  one  of  defendant's  privileges,  and 
not  a  necessary  course,  especially  in  view  of 
the  fact  that  the  purchasers,  through  their 
failure  to  comply  with  the  contract,  placed 
the  seller  in  the  embarrassing  position  of  de- 
termining upon  the  safest  course  to  pursue 
in  order  to  escape  loss. 

Considered  from  any  standpoint,  defendant 
is  least  in  fault,  and  the  misfortune,  if  any, 
must  fall  to  the  lot  of  those  to  whose  acts  the 
conditions  complained  of  are  directly  trace- 
able— the  plaintiffs.  Under  the  most  favor- 
able view  possible  to  plaintiffs,  more  cannot 
be  said  than  that  as  between  them  and  de- 
fendant, their  equities  are  equal,  and,  being 
so,  the  law  must  prevail.  The  law  gives  to 
defendant  the  Judgment,  and  under  the  issues 
and  showing  made  a  court  of  equity  is  pow- 
erless to  annul  it 

MOORE,  C.  J.,  concurs  in  the  foregoing 
opinion,  and  EAKIN  and  McBRIDE,  JJ.,  dis- 
sent SLATER,  J.,  being  of  counsel  in  the 
court  below,  did  not  sit  The  court  being 
equally  divided,  the  decree  of  the  trial  court 
is  affirmed. 

EAKIN,  J.  (dissenting).  I  examined  this 
case  upon  the  record  and  briefs  at  the  time 
the  opinion  was  written  and  fully  concurred 
therein,  but  upon  further  examination  of  the 
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case,  I  have  determined  that  the  conclusion 
o(  the  opinion  Is  wrong. 

It  appears  that  the  plaintiffs  sought  to  can- 
cel the  contract  before  any  payment  by  them 
'was  made  thereon.  Defendant,  however,  re- 
fased  to  acquiesce  therein,  or  permit  plain- 
tiffs to  rescind.  For  the  purpose  of  enforc- 
ing the  contract,  defendant  brought  an  action 
in  the  circuit  court  to  recover  the  two  ad- 
vance payments  overdue,  and  recovered  judg- 
ment, which,  in  effect,  adjudged  that  plain- 
tiffs could  not  repudiate  the  contract,  but 
mast  perform  it.  Thus  the  effect  of  the  judg- 
moit  of  the  court  and  defendant's  conduct 
was  that  the  contract  continued  in  full  force. 
Therefore  plaintiffs  were  also  bound  to  ful- 
fill it  By  reason  thereof  defendant  has 
waived  plaintiffs'  default  in  payment  as  cou- 
stitnting  a  forfeiture,  and  has  insisted  upon 
performance,  notwithstanding  the  default 
When  the'  Judgnient  was  rendered  against 
these  plaintiffs  for  such  payments,  they  stood 
in  the  same  position  as  if  they  had  made  the 
payment  long  after  maturity;  the  delay  hav- 
ing  been  waived  by  defendant.  In  other 
words,  the  effect  of  the  Judgment  was  not 
a  recovery  upon  a  forfeiture,  but  was  a  de- 
termination that  plaintiffs,  so  far  as  these 
two  payments  were  concerned,  were  entitled 
and  required  to  proceed  with  the  contract, 
and  therefore  defendant  also  was  bound  to 
perform.  If,  upon  the  abandonment  of  the 
contract  by  these  plaintiffs,  defendant  had 
treated  it  as  a  breach  and  had  sought  only 
indemnity  therefor,  it  would  not  liave  been 
necessary  for  defendant  to  malte  a  tender 
of  the  hops,  or  otherwise  proceed  with  per- 
formance of  the  contract  But  as  defendant 
refused  to  permit  plaintiffs  to  abandon  the 
contract,  demanded  performance,  and  secured 
the  Judgment  aiding  them  to  enforce  it  it 
'was  its  duty  also  to  perform.  It  could  not 
wtiile  enforcing  the  contract  against  plain- 
tiffs treat  It  as  forfeited  or  abandoned  by 
them  or  ignore  it  itself.  To  avoid  default  on 
its  o-wn  part  therefore,  it  was  necessary  to 
make  a  tender  of  the  hops  as  a  step  in  its 
further  enforcement  against  plaintiffs. 

In  Lake  Shore  &  M.  S.  R.  Co.  v.  Richards, 
152  111.  59,  38  N.  B.  773,  30  L.  R.  A.  33,  the 
court  In  discussing  the  rights  of  the  parties 
in  case  of  a  breach  by  one  say:  "It  is  well 
settled  that  where  one  party  repudiates  the 
contract  and  refuses  longer  to  be  bound  by 
it  the  injured  party  has  an  election  to  pur- 
sue either  of  three 'remedies:  (1)  He  may 
treat  the  contract  as  rescinded,  and  recover 
upon  quantum  meruit,  so  far  as  he  has  per- 
formed; or  (2)  he  may  keep  the  contract  alive 
for  the  benefit  of  both  parties,  being  at  all 
times  himself  ready  and  able  to  perform,  and 
at  the  end  of  the  time  specified  for  perform- 
ance sue  and  recover  under  the  contract;  or 
(3)  be  may  treat  the  repudiation  as  putting 
an  end  to  the  contract  for  all  purposes  of  per- 
formance, and  sue  for  the  profits  he  would 
have  rof  lized  if  he  bad  not  been  prevented 
from  performing."   This  defendant  has  elect- 


ed to  rely  upon  the  second  remedy  above 
mentloued,  to  keep  the  contract  alive  for  the 
benefit  of  both  parties,  and  at  the  time  for 
the  delivery  of  the  hops  it  must  have  tender- 
ed them.  In  Kadlsh  v.  Young,  108  111.  170, 
.43  Am.  Rep.  548,  a  contract  was  made  for  the 
future  delivery  of  grain,  and  the  next  day 
the  purchasers  gave  notice  that  they  would, 
not  be  bound  by  the  contract,  and  the  ques- 
tion was  whether  such  notice  created  a 
breach  of  the  contract,  or  whether,  notwith- 
standing the  notice,  the  seller  had  the  legal 
right  to  wait  until  the  day  for  delivery  un- 
der the  contract  and  then  resell  and  charge 
the  purchaser  with  the  difference,  and  it  was 
held  that  the  seller  was  not  bound  to  act  up- 
on the  notice,  but  was  entitled  on  the  day  for 
delivery  fixed  by  the  contract  to  tender,  re- 
sell, and  charge  the  purchaser  with  the  dif- 
ference. It  is  said  In  Johnstone  v.  Milling, 
U  R.  16  Q.  B.  0lv.  460,  that  the  real  opera- 
tion of  a  renunciation  of  the  contract  gives 
the  other  party  the  right  of  electing,  either 
to  treat  the  declaration  as  brutnm  fulmen  and 
holding  fast  to  the  contract,  to  wait  till  the 
time  for  its  performance  has  arrived,  or  to 
act  upon  it  and  treat  it  as  a  final  termination 
of  the  contract  In  the  latter  case  he  may 
recover  upon  the  breach  at  once.  In  Frost  v. 
Knight  L.  R.  7  Exch.  111.  It  is  said  that  the 
promisee  may,  if  he  pleases,  treat  the  notice 
of  Intention  as  inoperative  and  await  the 
time  when  the  contract  is  to  be  executed, 
and  then  hold  the  other  party  responsible  for 
all  the  consequences  of  nonperformance,  "but 
in  that  case  he  keeps  the  contract  alive  for 
the  benefit  of  the  other  party  as  well  as  his 
own.  He  remains  subject  to  all  his  obliga- 
tions and  liabilities  under  it  and  enables  the 
other  party  not  only  to  complete  the  contract, 
*  •  *  but  also  to  take  advantage  of  any 
supervening  circumstance  which  would  justi- 
fy him  in  declining  to  complete  If  such  as 
the  default  of  the  other  party. 

In  this  case  defendant  was  required  either 
to  act  upon  the  renunciation  by  plaintiffs  as 
final  and  recover  upon  it  as  a  breach,  or,  as  it 
attempted  to  do,  ignore  it  and  keep  the  con- 
tract alive  for  the  benefit  of  both  parties  by 
fulfilling  the  contract  on  Its  part;  but  it 
failed  to  perfect  this  remedy,  not  having  ten- 
dered the  bops  on. the  day  for  delivery,  and 
thereafter  having  sold  them  at  plaintiffs' 
risk.  Defendant  could  not  bold  the  hops 
more  than  a  reasonable  time  beyond  the  date  * 
for  delivery  before  selling  them.  If  It  held 
them,  awaiting  a  rise  in  price,  it  did  so  at  its 
own  risk,  and  not  that  of  the  plaintiffs.  Suth- 
erland on  Damages  (3d  Ed.)  S  647,  says,  that 
on  the  failure  of  the  vendee  to  .receive  the 
property  the  measure  of  the  vendor's  dam- 
age is  the  difference  between  the  contract 
price  and  the  market  value  at  the  time  and 
place  of  the  breach,  and  that  this  market 
value  may  be  ascertained  and  fixed  by  a  re- 
sale within  a  reasonable  time,  which  means 
the  earliest  practicable  period  after  the  time 
for  delivery.   And,  if  there  is  a  market  value 
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for  the  property,  he  cannot  keep  It  for  a  rise 
in  price  at  the  vendee's  risk.  Sutherland  on 
Damages  (3d  Ed.)  f  570;  Jochams  v.  Ong,  45 
La.  Ann.  1289,  14  South.  247;  Gehl  t.  MU- 
waukee  Produce  Company,  116  Wis.  263,  iA 
n;  W.  26. 

Plaintiffs  have  received  nothing  for  the 
94,000  for  which  defendant  has  obtained 
Judgment  The  liability  upon  which  the 
judgment  was  based  was  the  contract  for 
money  to  be  advanced  upon  the  hops,  and, 
plaintiffs  having  been  held  bound  to  fulfill 
the  contract,  equity  will  require  defendant 
also  to  fulfill  it  by  accounting  for  the  hops, 
according  to  the  rules  above  stated;  and  now, 
because  plaintiffs  have  received  nothing  for 
the  $4,000  for  which  judgment  was  rendered, 
equity  will  see  that  they  are  only  required 
to  pay  such  sum  upon  the  judgment  as  will 
compensate  defendant  for  all  damages  suffer- 
ed by  reason  of  plaintiffs'  refusal  in  the  first 
place  to  perform.  If  defendant  were  seeking 
to  recover  on  the  contract,  plaintiffs'  repudia- 
tion of  it  would  have  excused  defendant  from 
the  necessity  of  a  tender;  but  defendant  is  not 
acting  upon  plaintiffs'  repudiation.  It  has 
insisted  upon  performance  and  the  court  has 
decided  that  plaintiffs  must  perform.  There- 
fore the  situation  is  changed.  Not  only  may 
plaintiffs  have  desired  to  proceed  with  the 
contract,  but  it  is  already  determined  for 
them,  both  by  defendant  and  the  pourt,  that 
they  must  do  so,  and  the  writer  of  this  opin- 
ion deems  that  a  tender  of  the  bops  was 
necessary;  but,  even  if  unnecessary,  as  held 
In  the  opinion,  that  is  all  that  is  waived.  De- 
fendant must  sell  within  a  reasonable  time 
or  bold  the  hops  at  its  own  risk.  The  meas- 
ure of  its  damage  Is  the  difference  in  value 
between  the  contract  price  and  the  market 
value  at  the  time  for  the  delivery  and  the 
collection  of  the  judgment  beyond  that 
amount  should  be  perpetually  enjoined.  It 
appears  from  the  record  that  at  the  time  for 
delivery  the  bops  were  worth  the  contract 
price.  Therefore  the  decree  should  be  re- 
versed and  one  rendered  here,  requiring  plain- 
tiffs to  pay  to  defendant  all  costs  and  dis- 
bursements Incurred  by  it  in  the  law  action 
as  specified  in  their  written  tender,  and  that 
the  judgment  be  canceled. 

McBRIDB,  J.,  concurs  in  this  opinion. 


(BT  Op.  347) 

SHIELDS  V.  SOUTHERN  PAC.  CO.  et  al. 
(Supreme  Court  of  Oregon.  Dec.  13,  1910.) 

1,  Railroads  (i  369*)— Opebatior— Injuries 
TO  Persons  on  Tracks— Licensees— Dutt 
to  Warn. 

A  railroad  company  owes  licenseeB  who 
cross  its  tracks  no  duty  to  warn  them  of  pass- 
ing trains ;  the  track  itself  being  a  safficient 
warning. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  ||  125»-1202;  Dec.  Dig.  i  369.»] 


2.  A?  PEAL  AND  Error  (|  1067*)— Pbejudiciai. 

Ebrob— Instructions— Faii-cbe  to  Give. 
Where  a  jury,  in  an  action  against  a  Taii" 
road  company  for  an  injury  received  by  a  U^ 
censee  on  tlie  track,  requests  an  instruction  as 
to  whetlier  or  not  it  was  negligence  for  tlie  rail- 
road to  permit  persons  to  cross  its  track  with- 
out signals  of  warning,  the  failure  of  the  court 
to  instruct  them  that  it  is  not  negligence  is 
reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4229;   Dec  Dig.  (  1067.*! 

Appeal  from  Circuit  Court,  Multnomah 
CJounty ;  Thomas  O'Day,  Judge. 

Action  by  Richard  Shields  against  th« 
Southern  Pacific  Company  and  another. 
From  a  judgment  for  plaintiff,  the- Southern 
Pacific  (Company  appeals.  Reversed  and  re- 
manded. 

Tills  is  an  action  for  damages  austained 
by  plaintiff  on  account  of  an  injury,  occa- 
sloned  by  being  struck  by  a  railway  engine 
of  the  Southern  Pacific  Company  near  the 
depot  In  the  city  of  Portland.  A  railway 
bridge,  which  crosses  the  Willamette  river 
near  the  depot,  has  an  upper  deck  for  the 
accommodation  of  public  travel,  while  the 
lower  deck  is  used  exclusively  by  the  railroad 
companies  for  the  passage  of  their  trains. 
This  bridge  is  owned  by  the  Oregon  Railway 
&  Navigation  Company,  but  is  used  also  by 
the  Southern  Pacific  Company  under  some 
arrangement  the  details  of  which  do  not 
appear  in  the  evidence.  There  is  a  stair- 
way upon  the  north  side  of  the  bridge  and 
near  its  westerly  eai,  leading  from  its  upper 
deck  to  the  ground,  just  east  of  the  east  line 
of  Front  street,  where  the  upper  deck  of  the 
bridge  passes  over  the  street,  which  was 
built  by  the  Oregon  Railway  &  Navigation 
Company.  By  the  side  of  the  stairway,  and 
alongside  of  the  railway  track  crossing  the 
bridge,  are  two  large  piers  several  feet  la 
diameter,  which  support  the  upper  deck  of 
the  bridge.  The  railroad  track  crossing  the 
bridge  begins  to  curve  a  short  distance  east 
of  the  point  where  it  passes  the  bridge  piers. 
There  Is  evidence  tending  to  show  that  a 
person  passing  down  the  steps  to  the  ground 
would  be  unable  to  see  along  the  lower  deck 
of  the  bridge  or  to  see  a  train  crossing  the 
bridge  from  the  east  until  it  emerged  from 
between  the  piers  or  about  70  feet  from 
where  a  person  descending  the  stairway  on 
his  way  to  Ftont  street  usually  crossed  the 
railway  track  leading  from  the  bridge  to  the 
Union  Depot  The  evidence  tends  to  show 
that  a  large  number  of  persons  used  these 
stegs  and  crossed  the  track  dally,  on  their 
way  to  Front  street  without  objection  by 
the  railway  company ;  and  that  no  signs,  for* 
bidding  such  use  of  the  stairway,  were  in 
existence.  An  ordinance  of  the  city  prohibits 
trains  from  running  faster  than  6  miles  per 
hour  within  the  city  limits.  There  is  8om» 
testimony,  on  plaintiff's  part,  tending  to 
show  that,  at  the  time  of  the  accident,  the 
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tnln  was  running  at  a  speed  of  from  12  to 
30  miles  per  hour;  but  this  Is  strongly  con- 
tradicted by  tlie  evidence  of  defendant.  Plain- 
tiff walked  across  the  bridge,  toward  his 
place  of  business,  went  down  the  stairway, 
and  was  proceeding  across  the  track.  In  or- 
der to  reach  Front  street,  when  he  tras 
»tra^  by  a  locomotiTe,  attached  to  a  passen- 
ger train,  and  was  Injured. 

PlatntlfC  testified  that,  owing  to  there  being 
a  nnmber  of  tracks  at  the  west  end  of  the 
bridge,  It  was  Impossible  for  him  to  tell  at 
a  glance  upon  which  of  them  the  train  was 
coming  in,  and  was  unable,  by  using  his  .best 
endearor,  to  escai)e  Injury;  that  he  stopped, 
looked,  and  listened,  before  starting  to  cross 
the  track,  and  did  not  hear  any  bell  or  noise 
indicating  an  approaching  train;  that  he 
stopped  Just  before  he  reached  the  first 
track  and  waited  a  few  minutes  to  make  sure 
there  was  no  train  coming,  and  no  danger, 
then  started  across,  and  first  saw  the  train 
as  it  emerged  from  the  bridge,  when  It  was 
abont  70  or  80  feet  distant:  tliat,  being  con- 
fused as  to  which  track  It  was  on,  he  at- 
tempted to  escape  by  taking  the  shortest  way 
across  the  track. 

The  Jnry  were  permitted  to  view  the  lo- 
cality where  the  accident  occurred.  Before 
the  cause  was  submitted,  plaintiff  took  a 
Tolantary  nonsuit  as  to  the  terminal  com- 
pany, leaving  the  Southern  Pacific  Company 
tlte  sole  defendant  After  the  Jury  bad  re- 
tired for  deliberation,  they  returned  into 
eoort  and  propounded  the  following  question: 
"Is  it  unlawful  or  even  a  presumption  of  neg- 
ligence for  a  railroad  company  to  permit  the 
me  of  a  path  or  steps  leading  to  its  property 
on  which  trains  are  operated,  without  giv- 
ing the  public  warning  of  danger?"  In  an- 
swer to  this  question,  the  court  used  the  fol- 
lowing language:  "Gentlemen,  this  question 
which  you  have  submitted  to  me  is  a  com- 
bination of  law  and  fact  It  Is  one  that  I 
cannot  answer  directly,  because  If  I  did  that 
wonld  be  trespassing  upon  your  right  to  pass 
upon  the  facts.  I  will  say,  however,  that 
probably  I  can  answer  the  proposition  as  to 
the  law  withont  trespassing  upon  your  prov- 
ince to  pass  upon  the  facts.  And  I  will  pre- 
mise that  by  saying  that  if  you  find  that 
these  steps,  where  they  landed,  were  on 
private  property,  of  course  it  goes  without 
saying  that  a  person  who  owns  private  prop- 
erty can  prevent  others  from  going  thereon. 
What  I  desire  to  say,  and  what  the  law  is, 
is  this:  If  the  public  are  permitted  to  use  it, 
and  that  use  has  extended  for  sach  a  time 
that  the  company  might  have  reasonably  ex- 
pected to  have  notice  of  its  use,  they  would 
have  to  use  such  ordinary  property  subject 
to  this  use  of  the  public.  That  Is,  they 
would  have  to  use  such  ordinary  care  as  an 
ordinarily  prudent  i)erson  would  use  to  pre- 
vent Injury.  It  would  be  akin  to  the  use  of 
■  street,  and  it  would  be  their  duty  to  use 
such  reasonable  ordinary  care  in  regard 
thereto  as  it  would  be  to  use  ordinary  care 


where  they  cross  a  street"  The  defendant 
excepted  to  the  giving  of  this  instruction  and 
the  failure  of  the  court  to  answer  the  ques- 
tion propounded  by  the  Jury,  and  requested 
the  court  to  instruct  as  follows:  "I  will  ask 
your  honor  to  Instruct  the  Jury  that  it  will 
not  be  the  duty  of  the  company — that  is,  I 
mean,  it  would  not  be  afiSrmatlvely  the  duty 
of  the  company — to  warn  the  public,  and 
that  that  question  should  be  answered  in  the 
negative  as  a  matter  of  law."  This  request 
was  refused  by  the  court  and  an  exception 
allowed.  Thereafter  the  Jury  returned  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $4,800. 
Defendant  appeals. 

Wm.  D.  Fenton  and  Ben  0.  Dey,  for  appel- 
ant H.  H.  Ridden  and  Jay  H.  Upton,  for 
respondent 

McBRIDE,  3.  (after  stating  the  facts  as 
above).  The  congested  condition  of  the  dock- 
et of  this  court  precludes  us  from  any  ex- 
tended discussion  of  the  facts  upon  which 
counsel  for  defendant  predicates  the  conten- 
tion that  a  nonsuit  should  have  been  grant- 
ed by  the  court  below.  We  have  carefully 
considered  the  evidence  and  do  not  agree 
with  counsel  in  their  contention  that  the 
physical  facts  so  contradict  the  testimony 
of  witnesses  that  the  latter  should  be  re- 
jected as  a  matter  of  law.  Much  of  this  tes- 
timony related  to  the  speed  of  the  train, 
the  opportunity  that  plaintiff  had  of  observ- 
ing its  approach  and  protecting  himself  from 
danger  by  the  exercise  of  ordinary  care. 
Upon  all  these  matters  we  think  the  plain- 
tiff introduced  sufiSclent  testimony  to  make  a 
case  for  a  jury,  and  that  the  court  properly 
refused  a  nonsuit 

We  find  one  material  error,  however,  which 
compels  us  to  reverse  this  case,  and  that  was 
the  refusal  to  answer  the  question  propound- 
ed by  the  Jury.  This  action  was  predicated 
upon  the  alleged  negligence  of  defendant  in 
two  particulars:  (1)  Running  at  an  unusual 
and  unlawiul  rate  of  speed;  (2)  falling  to 
give  warning  by  ringing  the  bell  or  blowing 
the  whistle.  No  question  of  posting  notices 
or  warnings  at  or  about  the  steps  was  in- 
volved, and  as  a  matter  of  law  none  were 
necessary.  The  track  itself  is  a  sufficient 
warning  of  danger.  When  the  jury  came  in 
and  asked  whether  it  was  unlawful  or  a  pre- 
sumption of  negligence  for  a  railroad  com- 
pany to  permit  the  use  by  the  public  of  a 
path  or  steps  leading  to  its  track  without 
giving  public  warning  of  danger,  they  should 
have  been  told  that,  so  far  as  the  case  at 
bar  was  concerned,  it  was  not  unlawful  and 
did  not  In  itself  create  a  presumption  of 
negligence.  The  testimony  in  regard  to  de- 
fendant's negligence  In  other  respects  was 
contradictory,  and,  considering  the  nature  of 
the  question  propounded  by  the  Jury,  this 
court  cannot  say  Vhether  the  finding  'of  neg- 
ligence, upon  which  the  verdict  was  predi- 
cated, was  within  the  Issues  made  by  the 
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pleadings  or  upon  a  failure  to  post  notices 
upon  the  stairway  warning  the  public  to  be- 
ware of  locomotives.  The  instruction  actual- 
ly given  practically  left  the  minds  of  the 
Jurors  In  the  same  condition  that  they  were 
In  before  the  question  was  aslced,  and  did 
not  tend  In  any  way  to  dissipate  any  erro- 
neous impression  which  they  may  have  had, 
and  which  some  of  them  evidently  did  have, 
that  a  recovery  could  be  bad  because  of  the 
failure  of  the  company  to  give  public  warn- 
ing of  danger. 

For  the  reasons  above  given,  the  Judgment 
will  be  reversed,  and  a  new  trial  ordered. 

(67  Or.  B41) 

SNTDER  T.  HARRINGTON  et  al. 
(Supreme  Court  of  Oregon.    Dec.  6,  1910.) 

1.  Pabtwebship  (I  258*)— Death  of  Pabtnxb 

— FBADD    of    SUBVIVOB— BVIDENCB. 

Circnmstantial  evidence  in  a  suit  by  one, 
as  executrix  of  a  deceased  panner  and  as  ad- 
ministratrix of  tbe  partnership  estate,  against 
H.,  the  surviving  partner,  ana  B.,  to  recover 
the  partnership  estate,  held  sufficient  to  overcome 
the  testimony  of  defendants,  and  to  prove 
fraudulent  conspiracy  between  defendants  in 
tbe  transfer  to  EX  of  property,  which  tbe  part- 
nership estate  held  under  a  conditional  sale  io 
the  form  of  a  lease  to  tbe  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Ctent  Dig.  I  580 ;  Dec  Dig.  i  258.*] 

2.  Paktnebship  (I  249*)— Acts  of  Subvivino 
Pabtneb— Benefits  Inuring  to  Estatk. 

Every  advantage  or  waiver  which  tbe  sur- 
viving partner  secures  by  his  exercise  of  control 
de  son  tort  over  the  partnership  estate  inures 
to  the  benefit  of  the  estate,  and  not  to  him  per- 
sonally. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
C!ent  Dig.  {  533;    Dec.  Dig.  {  249.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; E.  K.  Hanna,  Judge. 

Suit  by  Frances  M.  Snyder,  as  executrix 
of  Victor  E.  Snyder  and  administratrix  of 
the  partnership  estate  of  Snyder  ft  Co., 
against  John  Harrington,  surviving  partner 
of  said  partnership  estate,  and  J.  Ebwe- 
gen.  Judgment  for  defendants.  Plaintiff 
appeals.    Reversed. 

On  May  15,  1906,  defendant  Harrington 
and  Victor  E.  Snyder,  plaintiff's  testator, 
'became  partners  in  the  saloon  business, 
which  was  carried  on  In  a  building  known  as 
the  "Office  Caf6,"  in  Medford,  Or.,  under  the 
firm,  name  of  Snyder  &  Harrington.  Snyder 
was  an  active  partner  In  the  business  until 
February  5,  190T,  when  he  was  attacked 
with  an  illness  of  which  he  died  on  tbe  ITtb 
of  the  same  month.  Plaintiff  was  appointed 
executrix  of  his  estate  and  became  adminis- 
tratrix of  the  partnership  estate  of  Snyder 
&  Harrington.  After  her  appointment  she 
demanded  possession  of  the  partnership  es- 
tate, for  the  purpose  of  administration,  and, 
upon  Harrington's  refusal  to  surrender  the 
same,  obtained  an  order  from  the  probate 
court  directing  him  to  surrender  possession. 
Upon  being  served  with  this  order,  Harring- 


ton brought  suit  against  tlie  executrix  to  en- 
join her  from  interfering  with  his  posses- 
sion, alleging  that  the  estate  owned  only  an 
interest  in  the  profits  of  the  business,  and 
praying  for  an  accounting  for  profits.  Issue 
was  joined  and  a  trial  bad  on  July  1,  1907, 
and*  was  decided  on  November  30,  1907.  In 
the  meantime,  Harrington  held  possession  of 
tbe  property  and  carried  on  the  business. 
The  court  found  that  Snyder,  at  his  death, 
was  an  equal  partner,  and  that  since  that 
time  bis  estate  has  been  a  half  owner  in 
the  saloon,  fixtures,  and  business.  The  court 
also  vacated  the  Injunction  order,  leaving 
the  matter  In  the  same  condition  that  it  was 
when  the  order  of  the  probate  court  was 
made,  nearly  two  years  before.  Harrington 
was  again  served  with  tbe  order  of  the 
county  court,  requiring  him  to  turn  over  the 
property  to  the  executor.  He  declined  to  do 
so  and  was  committed  to  jail  for  contempt, 
where  he  remained  for  about  30  days,  until 
discharged  upon  habeas  corpus  proceedings. 
On  February  1,  1909,  Harrington  notified  the 
executrix  that  he  would  surrender  possession 
of  the  partnership  property;  but,  when  an  at- 
tempt was  made  on  that  date  to  take  posses- 
sion, one  El  W.  Carver,  the  barkeeper  of 
Harrington,  notified  the  agent  of  the  execu- 
trix that  he  held  possession  of  the  fixtures  as 
agent  of  Elhwegen,  while  Harrington  falsely 
claimed  that  the  lease  under  which  Snyder 
ft  Harrington  bad  held  the  building  had  ex- 
pired, and  that  be  held  possession  under  a 
new  lease  to  himself,  and  ordered  that  what 
he  admitted  to  be  partnership  property  should 
be  forthwith  removed.  Ebwegen's  claim  of 
title  to  the  bar  and  fixtures  Is  based  upon 
tbe  following  state  of  facts:  Tbe  bar  and 
fixtures  were  originally  procured  from  the 
Brunswlck-Baike-Coilender  (3ompany,  upon  a 
conditional  sale  or  lease  contract,  whereby 
the  Brunswlck-Balke-Collender  Company,  In 
consideration  of  the  payment  to  them  of 
$500  cash,  and  the  further  agreement  by  the 
purchasers  to  pay  them  tbe  sum  of  $1,500,  In 
montbly  cash  payments  of  $100  each,  and  a 
final  payment  of  $40,  the  whole  to  be  paid 
within  16  months  from  April  10,  1903,  leased 
the  property  to  the  purchasers,  retaining  ti- 
tle In  itself,  with  the  right  to  demand  and 
take  possession  of  the  same  upon  default  of 
any  of  tbe  payments  or  at  any  time  when 
it  should  deem  necessary  to  do  so,  in  order 
to  protect  itself  against  loss.  The  company 
further  agreed  that,  upon  payment  of  the 
sums  above  mentioned,  according  to  the 
agreement,  it  would  sell  the  property  to  the 
lessees  for  the  sum  of  $61.  Thereafter,  on 
January  2,  1907,  the  contract  was  assigned 
to  the  Northern  Brewing  Ompany,  with 
whom  Snyder  ft  Company  were  doing  busi- 
ness, by  the  Brunswick-Balke-Collender  Com- 
pany. At  tbe  request  of  Snyder  ft  Company 
the  brewing  conrpany  advanced  the  sum  of 
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$401,  being  the  amount  yet  unpaid  on  the 
agreement,  which  was  charged  against  Sny- 
der &  Company  on  the  books  of  the  Brewing 
Company,  and  there  referred  to  in  the  nc- 
connt  of  "Bills  Receivable,"  as  a  note  of 
Snyder  &  Company.  On  August  15,  1007,  at 
the  request  of  Harrington  and  upon  the  pay- 
moit  by  blm  of  $401,  the  amount  due  on  the 
agreement,  and  $200  of  an  overdue  bill  for 
beo-,  the  brewing  company  made  an  assign- 
ment of  the  agreement  In  the  following 
words:  "Portland,  Ore.,  Aug.  15,  1907. 
Rec'd  from  John  Harrington,  four  hundred 
and  one  dollars  in  consideration  of  which 
within  lease  is  hereby  transferred.  The 
Northern  Brewing  Co."  This  assignm^t, 
not  being  satisfactory  to  Ehwegen,  who 
claims  to  have  advanced  the  money,  was  re- 
tamed  to  the  brewery  company,  who  inter- 
lined it  80  that  it  now  reads  as  follows: 
"Rec'd  from  John  Harrington,  for  J.  Ehwe- 
gen, four  hundred  and  one  dollars,  in  consid- 
eration whereof  within  lease  is  hereby  trans- 
ferred to  said  Ehwegen."  Ehwegen  and 
Harrington  testified,  in  substance,  that  the 
latter,  finding  himself  unable  to  use  the  beer 
of  the  brewery  company  profitably  In  his 
bnsiness,  and  the  payments  on  the  lease  be- 
ing overdne,  as  well  as  a  balance  of  $200, 
owing  to  the  brewery  company,  for  beer,  ap- 
plied to  Ehwegen  to  take  up  this  lease, 
which  the  brewing  company  would  not  as- 
eiga  until  the  arrearage  of  $200  was  also 
paid;  that  thereupon  Ehwegen  advanced  the 
$600  necessary  to  secure  the  transfer,  charg- 
ing himself  with  the  amount  and  agreeing 
that  Harrington  should  have  the  use  of  the 
bar  without  rent  so  long  as  he  continued  to 
purchase  the  beer  of  Ehwegen.  The  circuit 
court  found  for  the  defendant  and  dismissed 
the  suit.  Plaintiff  appeals.  Other  facts  will 
be  stated  in  the  opinion. 

W.  B.  Phipps,  W.  I.  Vawter,  and  Porter 
J.  Neff,  for  appellant.  Robert  G.  Smith,  B. 
B.  Kelly,  H.  K.  Hanna,  Jr.,  and  Colvig  & 
Reames,  for  respondents. 

HcBRIDE,  J.  (after  stating  the  facts  as 
alxrve).  The  testimony  in  this  case  indicates 
a  determined  and  systematic  attempt  on  the 
part  of  defendant  Harrington  to  defraud  and 
rob  his  deceased  partner's  estate.  The  ven- 
erable judge  of  the  court  below  used  this 
language  In  his  findings  of  fact:  "There  are 
some  circumstances  attending  the  transfer 
of  the  above-described  property  to  the  de- 
fendant Eihwegen  that  tend  to  support  the 
averments  of  conspiracy  and  fraud  set  out 
in  plaintiff's  complaint,  but  not  sufficient  to 
overcome  the  positive  and  sworn  evidence 
of  both  the  defendants,  and  no  conspiracy  of 
fraud  is  found."  We  are  of  the  opinion 
tliat  there  is  sufficient  circumstantial  evi- 
dence to  overcome  the  sworn  testimony  of 
the  defendants,  and,  therefore  that  fraud 
and  conspiracy  is  proved. 

As  to  Harrington,  bis  denial  of  the  part- 


nership, refusal  to  account,  under  the  pre- 
text that  his  books  had  been  stolen,  and  his 
whole  conduct,  satisfy  us  that  he  Is  utterly 
unworthy  of  credit  It  seems  absolutely  Im- 
probable that  he  would  enter  Into  a  contract 
to  convey,  entirely,  property  worth  $3,200  for 
the  sum  of  $600.  Upon  its  face  the  trans- 
action is  unreasonable.  The  assertion  that 
he  was  without  money  to  meet  the  payments 
and  went  to  Ehwegen  on  that  account  does 
not  comport  with  a  previous  aflldavlt  made 
by  blm,  that  the  profits  of  the  business 
were  probably  $10  per  day;  and  his  story 
about  the  loss  or  theft  of  his  books,  and  his 
consequent  Inability  to  give  an  accurate  ac- 
count of  the  'Condition  of  his  business,  does 
not  impress  the  court  with  its  truth.  Wheth- 
er Ehwegen  advanced  the  $600  or  not,  we 
are  convinced  that  he  took  the  assignment 
in  trust  for  Harrington.  The  $600,  which 
he  claims  to  have  advanced,  was  not  paid 
to  the  Nortbem  Brewing  Company  but  to 
Harrington,  and  by  him  to  the  brewery  com- 
pany. The  original  assignment  made  no  men- 
tion of  ESiwegen,  as  assignee,  which  indi- 
cates that  nothing  of  the  kind  was  contem- 
plated by  Harrington  when  he  paid  the  mon- 
ey, and  that  the  subsequent  interlineation  of 
Ehwegen's  name  was  probably  an  after- 
thought. The  bar  remained  In  Harrington's 
possession  and  control,  and,  indeed,  there 
was  no  legal  way  for  Ehwegen  to  get  con- 
trol of  it,  except  to  seize  it  tmder  the  pro- 
vision of  his  lease,  which  he  waived  by 
agreeing  that  Harrington  should  use  it  so 
long  as  he  purchased  Ehwegen's  beer.  Har- 
rington, being  a  mere  intruder  upon  the  part- 
nership estate  and  premises,  could  make  no 
contract  giving  Ehwegen  title  or  right  of 
possession,  and  every  advantage  or  waiver 
secured  by  him,  by  his  exercise  of  control 
over  the  estate  de  son  tort,  inured  to  the 
benefit  of  the  estate  and  not  to  him.  We 
cannot,  in  view  of  these  and  other  circum- 
stances indicating  fraudulent  collusion  be- 
tween Harrington  and  Ehwegen,  permit  the 
estate  or  the  widow  of  the  defendant  to  be 
juggled  out  of  this  entire  property.  We  go 
far  enough  when  we  permit  Eihwegen  to 
have  a  lien  upon  It  for  the  $600,  which  he 
says  he  advanced,  and  which  possibly  may 
have  preserved  the  property  from  legitimate 
seizure,  though  technically  only  $401  and  in- 
terest were  actually  due. 

In  addition  to  this,  as  to.  Harrington,  we 
think  the  evidence  indicates  that  he  has 
consumed  a  large  amount  of  the  firm's  as- 
sets and  profits  of  the  business,  but,  the 
amount  being  indefinite,  we  fix  it  at  a  mini- 
mum of  $700,  and  require  him  to  pay  that 
sum  to  the  executrix.  The  lease  having  ex- 
pired since  this  suit  was  begun,  we  make 
no  order  as  to  that,  except  that  plaintiff  be 
allowed  free  access  to  the  premises  for  20 
days  for  the  purpose  of  removing  the  bar 
and  fixtures. 

Judgment  reversed.  ^  j 
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liONGFELLOW  ▼.  HUFFMAN  et  al. 
(Supreme  Court  of  Oregon.    Dec.  6,  1910.) 
1.  Appeal  and   Ebbob   (§   1029*)— Habmless 
Ebbob  —  Admission   op  Evidence  —  Pabty 
Not  Bntttled  to  Succeed. 

If  the  jury  could  not  have  properly  ren- 
dered any  other  verdict  in  any  event,  error  in 
the  admission  of  evidence,  or  in  instructions, 
was  harmless. 

[Ed.  Note.— For  other  cases,  6ee  Appeal  and 
Error,  Cent  Dig.  fi  4035,  4086;  Dec.  Dig.  | 
1029.*] 

Z   CONTBACTS    (§    164*)— CtoNSTBUCTION— CON- 

STBuiNO  Instruments  Tooetheb. 

Where  a  note,  secured  by  a  chattel  mort- 
gage, and  a  contract  thereafter  executed  relating 
to  the  same  subject-matter  are  to  be  construed 
together,  the  recitals  in  each  should  be  explained 
by  reference  to  the  other  instruments,  as  if  they 
were  parts  of  one  instrument,  so  ae  to  effectu- 
ate the  intent  of  the  parties. 

[Ed.   Note.— For  other   cases,   see  Contracts, 
Ont.  Dig.  {  746;   Dec.  Dig.  §  164.*] 
8.  Bills  and  Notes  (§  432*)— Payment— Pat- 

ICENT  IN  PBOPEBTT. 

If  a  contract  by  defendant  to  deliver  to 
plaintiff  all  the  Iambs  of  a  flock  sold  defendant 
for  the  next  two  years  at  a  stipulated  price,  the 
amount  to  be  credited  aa  the  note  which  was  ex- 
ecuted by  defendant  for  the  purchase  price 
when  the  sheep  were  sold  a  month  prior  there- 
to, was  intended  to  provide  a  manner  for  pay- 
ing the  note  in  Iambs  instead  of  money  and  not 
as  a  contract  of  sale,  it  was  optional  with  de- 
fendant to  pay  the  note  either  in  money  or 
lambs. 

[BM.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  i  1259;   Dec.  Dig.  §  432.*] 

4i  Sales  (5  71*)— Contbacts — Constbuction. 
Plaintiff  sold  defendant  a  flock  of  sheep, 
taking  a  note,  payable  on  or  l>efore  two  years, 
secured  by  a  chattel  mortgage  on  the  flock  and 
its  increase,  which,  though  in  terms  an  absolute 
sale,  contained  a  defeasance  clause.  A  month 
later,  defendant  agreed  in  writing  to  deliver  to 
plaintiff  all  the  lambs  from  the  flock  during  the 
next  two  years  at  a  certain  price,  the  amount 
to  be  credited  on  the  note.  Held  that,  the  con- 
tract was  to  deliver  all  the  increase  of  the  flock, 
whether  it  was  more  or  less  than  sufficient  to 
discharge  the  note,  being  an  absolute  contract 
to  sell  and  deliver  the  increase  of  the  sheep. 

[Eld.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  SI  189,  192;    Dec.  Dig.  S  71'1 

6.  Sales  (§  3*)— Executobt  Oontbact. 

The  contract  was  not  intended  as  addition- 
al security  for  payment  of  the  note,  since  it  was 
executory,  and  .could  not  add  anything  to  the 
security  already  afforded  by  the  chattel  mort- 
gage. 

[EJd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig,  S6;  Dec.  Dig.  §3.*] 

Appeal  from  Circuit  Court,  Wallowa  Coun- 
ty; J.  W.  Knowles,  Judge. 

Action  by  N.  C.  Longfellow,  against  John 
W.  Huffman  and  another,  partners  under  tbe 
style  of  Huffman  &  Son.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

See,  also,  104  Pac.  961. 

This  is  an  action  to  recover  damages  for 
an  alleged  breach  of  a  contract,  made  by  de- 
fendants to  sell  and  deliver  to  plaintiff  some 
Iambs,  tbe  product  for  tbe  years  1905  and 
1906,  of  a  certain  flock  of  sheep  owned  by 


defendants.  Plaintiff  secured  a  Jndgment 
for  a  failure  to  deliver  In  1906,  and  defend- 
ants* bave  appealed.  Tbe  principal  facts, 
and  tbe  pleadings  upon  which  this  trial  was 
bad,  are  substantially  the  same  as  those  In 
a  former  trial  of  the  same  case,  and,  as  they 
were  fully  stated  In  the  ^  'inlon  of  this  court 
rendered  on  the  second  appeal,  tbey  need 
not  be  restated  here.  See  Longfellow  t. 
Huffman,  104  Pac.  961. 

T.  H.  Crawford,  for  appellants.  D.  W. 
Sbeahan,  for  respondent. 

SLATER,  J.  (after  stating  the  facts  as 
above).  -  This  Is  the  third  time  this  case  has 
been.  In  some  form,  before  this  court  In  tbe 
first  case  the  action  was  based  upon  tbe  re- 
fusal of  defendants  to  deliver  the  Iambs  for 
1905,  but  as  plainticr's  evidence  failed  to 
show  tbat  defendants  offered  to  credit  the 
price  upon  his  note,  or  that  he  bad  the  note 
at  the  time,  or  was  able  to  credit  tbe  pur- 
chase price  thereon,  the  trial  court  granted 
a  judgment  of  nonsalt,  which  was  affirmed 
on  appeal  (49  Or.  486,  90  Pac.  907).  In  the 
second  case  tbe  action  was  upon  tbe  entire 
contract  Damages  were  demanded  for  fail- 
ure to  deliver  lambs,  tbe  increase  of  1905 
and  1906,  and  tbe  trial  court  directed  a  ver- 
dict for  defendants.  Upon  appeal  from  this 
Judgment  this  court  sustained  the  action  of 
tbat  court,  in  so  far  as  the  damages  claimed 
for  failure  to  deliver  lambs  for  1905  were 
concerned,  for  substantially  the  same  rea- 
sons as  stated  in  the  first  opinion.  We  held, 
however,  that  tbe  contract  being  severable, 
plaintiff,  if  the  facts  stated  in  tbe  complaint 
were  found  to  be  true,  might  recover  for  de- 
fendants' failure  to  deliver  in  1906;  and  be- 
cause of  the  trial  court's  refusal  to  submit 
to  the  Jury  tbe  issues  presented  by  the  an- 
swer, whether  the  contract  alleged  and  the 
note  and  chattel  mortgage  were  executed 
at  tbe  same  time  as  one  transaction,  and 
whether  the  contract  was  entered  into  for 
the  purpose  of  further  security  for  payment 
of  the  debt  evidenced  by  the  note. 

Upon  a  retrial  of  the  case  the  evidence 
was  undisputed  and  conclusive  that  the  note 
and  mortgage,  although  dated  October  1, 
1904,  were  not  delivered  by  the  makers  there- 
of until  November  2d  following,  and  concur- 
rently with  tbe  execution  and  delivery  of 
the  contract  upon  which  this  action  is  based, 
and  tliat  tbe  subject-matter  thereof  was  In- 
cluded in  the  terms  of  chattel  mortgage.  Up- 
on this  state  of  the  record,  although  there 
had  been  offered  by  each  of  the  parties,  and 
received  in  evidence,  conflicting,  extrinsic 
parol  testimony  of  tbe  acts  and  declarations 
of  the  respective  parties,  tending  to  show 
their  intent  as  to  whether  the  contract  was 
on  the  one  band  an  independent  contract  to 
sell,  or,  on  the  other,  a  further  security  for 
tbe  payment  of  the  note,  defendants  request- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  &  Rep'r  Index* 
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ed  at  the  coart  a  directed  verdict  In  tbeir 
favor,  based  upon  the  ground  tbat,  as  the 
testimony  conclusively  establishes  tbat  the 
several  Instmments  were  executed  by  the 
same  parties  at  the  same  time,  and  Include 
tbe  same  subject-matter,  and  are  not  am- 
bignons  or  conflicting  in  terms,  It  was  the 
duty  of  the  court  to  construe  them  as  one 
contract,  and  as  intended  to  secure  the  pay- 
ment of  the  debt  As  an  alternative,  defend- 
ants requested  an  instruction  to  the  effect 
tbat  if  the  several  Instruments  were  deliv- 
ered at  the  same  time,  were  between  the 
same  parties,  and  concerned  the  same  sub- 
ject-matter, they  must  find  for  the  defend- 
ants. These  and  other  similar  Instructions 
were  denied,  and  defendants  saved  excep- 
tions. 

The  court  instructed  the  jury,  in  substance, 
that  where  several  Instruments  are  executed 
and  delivered  at  or  about  the  same  time,  are 
between  the  same  parties,  and  concerning 
the  same  subject,  all  are  to  be  construed  as 
one  and  the  same  contract ;  that  if  the  Jury 
found  it  was  the  Intention  of  the  parties  that 
tlie  contract  should  be  a  part  of  the  chattel 
mortgage,  as  additional  security  for  the  pay- 
ment of  the  note,  then  the  verdict  sbonld  be 
for  defendants,  but  if  not  so  intended,  but 
intended  as  evidence  of  a  sale,  then  the  ver- 
dict should  be  for  plaintiff ;  and  that  in  de- 
termining the  intent  of  the  parties  the  Jury 
dUght  take  into  consideration  the  extrinsic 
evidence,  showing  the  previous  dealings  of 
tlie  parties,  with  reference  to  the  band  of 
sheep  originally  sold  by  plaintiff  to  defend- 
ants, a  previous  similar  contract  existing 
between  the  parties  in  relation  thereto,  and 
the  acts  and  declarations  of  the  parties  in 
relation  thereto. 

Defendants'  contention  is  based  upon  this 
assumption,  that  where  there  are  two  con- 
temporaneously written  agreements  between 
tbe  same  parties,  relating  to  the  same  sub- 
ject-matter, they  must  be  construed  together 
as  one  contract.  Some  decided  cases  have 
thus  announced  the  rule,  and  among  them 
is  an  early  case  of  this  court.  Dean  v.  Law- 
ham.  7  Or.  423,  but  in  a  dissenting  opinion 
in  tbat  case  Mr.  Justice  Boise  points  out 
tbat  the  duty  to  construe  as  one  contract 
two  apparently  separate  and  distinct  agree- 
ments does  not  arise  simply  because  of  the 
concnrrence  of  the  three  elements  named, 
but  tliat  It  must  appear  tbat  they  are  parts 
of  one  and  tbe  same  transaction.  In  Com- 
dl  V.  Todd,  2  Denlo  (N.  T.)  132,  the  court 
■ays:  "It  is  not  necessary  that  the  instru- 
ments should  in  terms  refer  to  each  other, 
If  in  point  of  fact  they  are  parts  of  a  single 
transaction.  But  until  it  appears  they  are 
mxtii,  either  from  the  writings  themselves,  or 
by  extrinsic  evidence,  the  case  Is  not  brought 
within  the  rule.  •  •  •  It  may  very  well 
be  that  the  same  parties  should  have  several 
transactions  In  one  day,  and  of  tbe  same  gen- 
eral nature;  and  yet  that  each  one  should  be 


distinct  from  and  wholly  Ind^wndent  of  the 
other." 

In  the  later  case  of  Blagen  v.  Thompson, 
23  Or.  239,  246,  31  Pac.  047,  650,  18  L.  R.  A. 
316,  Mr.  Justice  Bean  states  the  rule  with 
more  caution  as  follows:  "When  two  writ- 
ten contracts  are  entered  Into  between  tbe 
same  parties,  concerning  the  same  subject- 
matter,  whether  made  simultaneously  or  on 
different  days,  they  may,  under  some  cir- 
cumstances, be  regarded  as  one  contract  and 
Interpreted  together."  What  circumstances 
would  be  necessary  to  make  such  agreements 
one  transaction  was  not  essential  to  the  dis- 
cussion of  tbat  case,  but  the  citation  to 
Bishop  on  Contracts,  {  165,  made  in  that 
connection,  may  be  significant.  That  author 
there  says  that  separate  Instruments,  exe- 
cuted uiider  the  circumstances  mentioned, 
"may  be  regarded  as  one  contract,  when 
this  view  of  them  Is  Just,  and  accords  with 
the  Intent  of  the  parties;  and,  whether  so 
or  not,  all  should  be  Interpreted  together. 
Yet,  as  a  foundation  for  suing,  what  thus 
appears  to  be  one  contract  may  In  law  con- 
stitute more  contracts  than  one;  this  will 
depend  upon  the  words,  the  subject,  and  tbe 
other  facts  or  the  Justice  of  the  case."  Oth- 
er authors  exercise  the  same  caution  in  stat- 
ing the  rule;  thus,  2  Page  on  Contracts,  { 
1116:  "They  may  be  construed  together  as 
a  part  of  the  same  contract,  at  least  in  the 
absence  of  evidence  to  the  contrary" — citing 
Weber  v.  Rothchlld,  15  Or.  385,  15  Pac.  950. 
3  Am.  St.  Rep.  162.  See,  also,  0  Cyc  580, 
581. 

But,  assuming  that  defendants'  primary 
contention  is  correct,  that  It  was  the  duty  of 
the  court  to  have  construed  these  several 
Instruments  as  one,  and  tbat  as  the  contracts 
are  not  indefinite,  uncertain,  or  ambiguous 
in  their  terms,  such  construction  is  to  be 
made  without  the  aid  of  extrinsic  evidence 
as  to  their  intent  and  meaning,  still  we  find 
ourselves  unable  to  come  to  any  other  result 
than  that  derived  by  the  Jury  in  this  case. 
And  if  the  Jury  could  have  arrived  at  no 
other  conclusion,  any  alleged  error  of  the 
court  In  receiving,  over  defendants'  objection, 
extrinsic  parol  testimony  to  ascertain  the  In- 
tent, or  in  giving  Instructions  relative  there- 
to, such  error  would  be  harmless,  and  would 
not  Justify  a  reversal  of  the  judgment 

Construing  these  Instruments  together  as 
one  contract,  every  part  thereof  must,  if  pos- 
sible, be  given  effect,  and  "the  court  will  read 
them  in  such  order  of  time  and  priority  as 
will  carry  Into  effect  tbe  intention  of  the 
parties,  as  the  same  may  be  gathered  from 
all  the  Instruments  taken  together.  And  the 
recitals  In  each  may  be  explained  or  correct- 
ed by  a  reference  to  any  other,  In  tbe  same 
way  as  if  they  were  only  several  parts  of  one 
Instrument"  2  Parsons  on  Contracts  (9tb 
Ed.)  603. 

In  Thorp  v.  MIndeman,  123  Wis.  149,  101 
N.  W.  417,  68  L,  E.  A.  146,  107  Am,  St  Rep 
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lOOS,  which  was  on  action  by  an  Indorsee  to 
recover  upon  an  ordinary,  negotiable  promis- 
sory note,  the  defense  was  made  that  there 
was  no  consideration  for  the  note,  and  that 
a  mortgage  was  given  with  the  note  to  se- 
cure its  payment,  and  contained  covenants 
that,  if  Imported  into  the  note,  would  destroy 
its  negotiability.  The  defendant's  argument 
was  that  the  note  and  mortgage,  though  sepa- 
rately executed,  comprised  one  instrument; 
the  note  being  that  instrument  Answering 
this  the  court  says:  "Construing  together 
simply  means  that.  If  there  be  any  provisions 
in  one  Instrument  limiting,  explaining,  or 
otherwise  aftecting  the  provisions  of  another, 
they  will  be  given  ^effect  as  between  the  par- 
ties themselves  and  all  persons  charged  with 
notice,  so  that  the  intent  of  the  parties  may 
be  carried  out,  and  that  the  whole  agreement 
actuall]^  made  may  be  effectuated.  This  does 
not  mean  that  the  provisions  of  one  instru- 
ment are  imported  bodily  into  another,  con- 
trary to  the  intent  of  the  parties.  They  may 
be  intended  to  be  separate  instruments,  and 
to  provide  entirely  different  things,  as  in  the 
very  case  before  us.  The  note  is  given  as 
evidence  of  the  debt,  and  to  fix  the  terms  and 
time  of  payment.  It  is  usually  complete  in 
itself — a  single,  absolute  obligation.  The 
purpose  of  the  mortgage  Is  simply  to  pledge 
certain  property  as  security  for  the  payment 
of  the  note." 

This  action  is  for  breach  of  the  terms  of 
the  contract,  and  the  question  Is,  Do  the 
terms  of  the  note,  and  the  mortgage  given 
to  secure  it,  so  limit  and  modify  the  contract 
as  to  prevent  a  recovery  only  to  the  extent  of 
the  amount  due  on  the  note?  If  tltls  con- 
tract is  to  be  construed,  as  contended  for  in 
one  branch  of  their  argument  by  defendants, 
as  intended  only  to  provide  a  way  and  man- 
ner of  paying  off  the  note  in  Iambs,  rather 
than  in  money,  and  not  Intended  to  evidence  a 
contract  to  sell  chattels,  then  plaintiff  could 
not  complain,  so  long  as  he  got  payment  in 
one  or  the  other  of  these  methods.  If  this 
is  the  correct  construction  of  the  several  in- 
struments, the  inevitable  conclusion  must  be 
that  it  was  wholly  optional  with  defendants 
to  pay  in  either  money  or  lambs  (Heywood 
V.  Heywood,  42  Me.  229,  66  Am.  Dec.  277),  be- 
cause under  that  view  payment  of  the  note  is 
the  principal  thing,  and  payment  in  money 
would  satisfy  the  demand  as  well  as  payment 
in  lambs.  If  then,  when  plaintiff  demanded. 
In  October,  1905,  the  delivery  of  lambs,  he 
had  with  him  the  note,  and  offered  to  credit 
the  price  thereon,  but  defendants  refused  to 
make  delivery,  and  tendered  payment  in 
money,  plaintiff  must  have  accepted  the 
money,  and  would  have  no  cause  for  claim  of 
damages.  The  contract,  however.  Imposes  an 
absolute  obligation  upon  the  defendants  to 
sell  and  deliver  to  plaintiff,  at  a  specified 
price,  all  the  lambs,  the  Increase  of  certain 
ewes,  during  the  years  j.uu5  and  190C,  and  a 
concurrent  obligation  re.sts  upon  plaintiff  to 
take  and  pay  for  them.    Suppose,  again,  that 


the  increase  of  the  sheep  was  more  than  suf- 
flclent  to  liquidate  the  amount  due  on  the 
note,  would  defendants  be  under  no  obliga- 
tion to  deliver  the  excess  after  having  deliv- 
ered sufficient  to  pay  the  note?  We  do  not 
see  how  they  could  avoid  the  obligation  to 
deliver  all  the  lambs. 

Whether  instruments  of  the  same  general 
character,  but  much  more  indefinite  as  to  the 
intent  than  the  ones  now  under  considera- 
tion, are  to  be  treated  as  contracts  for  the 
payment  of  a  specific  sum  of  money,  but  In 
which  a  privilege  is  reserved  to  the  payor  to 
pay  the  same  In  specific  articles  at  the  price 
agreed,  or  whether  they  shall  be  treated  as 
contracts  for  the  delivery  of  specific  articles 
at  an  agreed  price,  and  at  a  specified  time 
and  place,  the  authorities  are  by  no  means 
uniform.  "If  a  note  or  written  promise," 
says  Mr.  Parsons  in  his  work  on  Contracts, 
vol.  2  (9th  Ed.)  p.  215,  "be  to  pay  so  much 
money,  but  in  goods  specified,  and  at  a  cer- 
tain rate,  and  the  promise  is  broken,  it  is 
not  quite  settled  whether  the  law  will  regard 
this  as  a  promise  to  pay  money  or  to  deliver 
goods."  In  discussing  this  question  that 
learned  author  suggests  that,  "the  true  ques- 
tion is,  whether  it  was  intended  that  the 
promisor  might  elect  to  pay  the  money  or  de- 
liver the  articles ;  or  in  other  words,  whether 
it  was  intended  that  the  promisor  might  elect 
to  pay  the  money  or  deliver  the  articles ;  or 
in  other  words,  whether  it  was  agreed  only 
that  he  owed  so  much  money  and  might  pay 
it  either  in  cash  or  goods  as  he  saw  fit 
There  might  be  something  in  the  form  of  the 
promise,  in  the  res  gestse,  or  in  the  circum- 
stances of  the  case,  which,  by  showing  the 
intention  of  the  parties,  would  decide  the 
general  question;  but,  in  the  absence  of  such 
a  guide,  and  supposing  the  question  to  be 
presented  merely  on  the  note  itself,  as  above 
stated,  we  should  say  that  the  more  reason- 
able construction  would  be,  that  it  was  an 
agreement  for  the  delivery  of  goods  in  such  a 
quantity  as  named,  and  of  such  a  quality  as 
that  price  then  indicated.  And  on  a  breach 
of  this  contract,  the  promisor  should  be  held 
to  pay,  as  damages,  the  value  of  so  much  of 
such  goo<l8  at  their  increased  or  diminished 
price.  But  if  the  promise  be  only  to  iiay 
one  thousand  dollars  at  a  certain  time,  in 
flour,  then  this  sum  is  to  be  paid  either  in 
flour  or  in  money,  at  the  election  of  the 
payor." 

For  the  opposite  view,  see  Heywood  v. 
Heywood,  42  Me.  229,  06  Am.  Dec.  277,  and 
the  dissenting  opinion  therein  of  Mr.  Justice 
Rice,  where  the  cases  are  cited  and  discussed. 
But  in  all  these  cases  the  promise  upon  which 
the  action  was  based  was  of  this  character: 
"For  value  received  I  promise  to  pay  John 
Plnney  seventy-nine  dollars  and  fifty  cents 
•  •  •  In  salt  at  14  shillings  per  barrel," 
as  in  Plnney  v.  Gleason,  3  Wend.  (N.  T.)  ;{04, 
21  Am.  Dec.  223.  We  have  no  such  contract 
here.  The  form  of  the  promise  creates  no 
doubt  as  to  the  intent    It  is  not  a  promise 
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to  deliver  Iambs  at  a  fixed  price  to  the 
amoont  of  the  debt,  but  it  Is  to  deliver  all 
the  increase  of  a  certain  flock  of  sheep. 
wbettier  the  nmnber  Is  greater  or  less  than 
raffident  to  liquidate  the  debt  The  subse- 
quent clause  of  the  contract,  requiring  the 
^ce  to  be  credited  on  the  note,  is  simply  an 
agreement  of  the  parties  as  to  the  appropria- 
tion of  the  proceeds,  and  does  not  qualify  the 
previously  expressed  Intention  to  sell  and 
ddiver  personal  property. 

Xor  are  we  able  to  discover  an  intent  that 
this  contract  was  to  be  additional  security, 
as  argued  by  defendants.  A  chattel  mort- 
gage  of  the  usual  form  was  given  upon  the 
original  stock  and  its  Increase,  to  secure  the 
note.  The  mortgage  recites,  in  terms,  an  ab- 
solute sale,  but  is  followed  by  a  defeasance. 
The  legal  effect  thereof  is  to  create  a  specific 
lien.  The  contract  howeveri  is  not  In  terms, 
a  present  sale,  but  is  a  personal .  obligation 
to  sell  in  the  future.  It  Is  whoUy  executory. 
It  creates  in  the  prospective  purchaser  no 
Interest  In  or  lien  upon  the  subject-matter  of 
the  contract  but  imposes  only  personal  obll- 
pttions  and  confers  personal  rights.  As  the 
i^ligee  had.  in  the  chattel  mortgage,  all  the 
security  upon  the  lambs  for  the  payment  of 
the  note  tliat  It  was  possible  for  him  to  ob- 
tain, it  would  be  repugnant  to  sound  reason- 
ing to  say  that  this  executory  contract  to 
mil  was  Intended  as  additional  security. 

For  these  reasons  we  are  bound  to  say 
that  the  verdict  of  the  Jury  is  the  only  legal 
result  obtainable  by  a  construction  of  the 
several  instruments  as  representing  one 
transaction. 

Tlie  Judgment  is  therefore  affirmed. 


H  Okl.  Cr.  43C) 

WOOD  V.  STATES. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec.  7, 1910.) 

(BvUahut  ly  the  Court.) 

1.  CannnAi,  IjAw  (H  1031.  1144*)— Objeo- 
Tiojts— Time  fob  Taking— Failtjbe  to  Ar- 
KAiGN  —  Appeai/— Presumption— Abbaign- 
MEivT  OB  Waives  Thereof. 

(a)  Where  the  record  is  silent  as  to  whether 
or  not  the  defendant  has  been  arraigned,  but 
•itows  that  the  defendant  appeared  by  counsel 
and  announced  ready  for  tnal,  participated  in 
the  selection  of  the  jury  and  the  examination  of 
the  witnesses,  and  further  shows  that  the  issues 
in  the  case  were  properly  made  up  and  submit- 
ted to  the  jury,  ft  is  too  late  after  conviction 
for  the  defendant  to  object  upon  the  ground 
that  he  was  not  arraiened.  (b)  Where  the  rec- 
ord is  silent  as  to  whether  the  defendant  had 
been  arraigned,  but  affirmatively  shows  that 
the  defendant  was  accorded  all  the  rights  and 
privileges  which  the  statute  secures  him  by  ar- 
raignment, this  court  will  presume  that  the  de- 
fendant was  either  arraigned  or  that  he  waived 
arraignment. 

IBd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2754-3019;  Dec.  Dig.  §§ 
1081,  1144.*] 


2.  Cbiminai,  IjAW  (J  1130*)- AppEAir— Neces- 

SIIT  FOB  BBIEF. 

Objections  to  testimony  made  in  the  lower 
court  will  only  be  considered  by  this  court  where 
the  precise  error  complained  of  is  clearly  point- 
ed out  in  the  brief  of  counsel,  with  a  statement 
of  the  testimony  ohjected  to,  so  as  to  enable 
this  court  to  understand  the  questions  presented. 
The  brief  must  also  contain  a  statement  of  the 
page  of  the  record  on  which  the  matter  com- 

f>lained  of  can  be  found,  and  it  must  also  clear- 
y  state  the  argument  of  counsel  and  contain 
the  authorities  relied  upon  to  sustain  the  ob- 
jections made  in  the  lower  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent   Dig.  {{  2865-2870;    Dec  Dig.   { 

3.  Homicide    (§   255*)  —  Manslauohteb   in 

FiBST  DEQBEB— SUFFICIEWCT  OF  EVIDENCE; 

For  evidence  held  to  be  sufficient  to  sustain 
a  conviction  for  manslaughter  in  the  first  degree, 
see  opinion. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §i  539-541 ;  Dec.  Dig.  §  255.*] 

4.  Criminal  Law  (|  IISO*)  — AppbaIi— E«- 

VIEW— iNSTBCCnONS. 

Ehcceptions  reserved  to  the  Instructions  of 
the  trial  court  will  not  be  considered  by  this 
court,  unless  the  brief  clearly  points  out  the 
alleged  defect  in  said  instructions,  or  unless 
said  instructions  are  fundamentally  wrong. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2965-2870;  Dec  Dig.  S 
1130.*] 

5.  Criminal  Law  (|  1144*)— Appeal— Re- 
view—Presumption— Pbesencb  OF  ACCDSED 
AT  Trial. 

Where  the  record  is  silent  as  to  the  pres- 
ence of  the  defendant  upon  one  day  of  his  trial, 
but  shows  affirmatively  that  he  was  present  and 
announced  ready  for  trial  when  the  trial  began, 
and  also  that  he  was  present  when  the  verdict 
of  the  jury  was  returned,  the  entire  record  may 
be  considered  and  may  he  sufficient  to  justify 
the  presumption  that  the  defendant  was  present 
on  the  day  on  which  the  record  was  silent  as 
to  his  presence.  See  facts  and  conclusions  in 
the  opinion-justifying  this  presumption. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  2766 ;    Dec.  Dig.  i  1144.»] 

6.  Criminal  Law  (8  726*)— Appeal— Review 
— Improper  Remarks  bt  Prosecotino  At- 
torn et. 

Where  Improper  remarks  made  by  a  prose- 
cuting attorney  to  a  jury  have  been  provoked 
by  and  are  in  reply  to  remarks  made  by  defend- 
ant's counsel,  such  remarks  of  the  county  at- 
torney are  not  ordinarily  ground  for  new  trial. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1681 ;  Dec.  Dig.  {  726.*! 

7.  Cbiminal  Law  (H  992,  1188*)— District 
AND  PROSECtrriNO  Attorneys  (§  8*)— Judg- 
ment AND  Sentence  —  Confobmitt  with 
Verdict— Appkal— Variance  Between  Ver- 
dict AND  Sentence— Duty  of  Countt  At- 
torney to  Prepare  Orders  and  Judgment. 

(a)  All  judgments  and  sentences  of  the 
court  must  follow  and  be  based  upon  the  ver- 
dict of  the  jury,  (b)  Where  there  is  a  variance 
between  the  verdict  of  the  jury  and  the  sentence 
of  the  court,  it  must  appear  from  the  record 
that  such  variance  cannot  be  corrected  with- 
out depriving  the  defendant  of  a  substantial 
right,  before  the  conviction  will  be  set  aside, 
but  the  cause  will  be  remanded  to  the  lower 
court  for  resentence,  (c)  It  is  the  duty  of  the 
coiinty  attorneys  of  the  state  to  prepare  all  or? 
ders  and  judgments  in  criminal  cases,  and  when 
an  appeal  is  tnken  it  is  also  their  duty  to  care- 
fully  read   over   the   case-made    and   transcript 
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of  the  record  and  see  that  tbe  oideis  and  judg- 
ments of  the  court  are  correctly  copied  therein. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dip.  «  2519,  322^-3224;  Dec.  Dig. 
g§  992,  1188;*  District  and  Prosecuting  At- 
torneys, Dec.  pig.  §  8.*] 

Appeal  from  District  Conrt,  Pittsburg 
County ;  Malcom  E.  Rosser,  Judge. 

Sam  Wood  was  convicted  of  manslaughter 
on  a  charge  of  murder,  and  he  appeals.  Af- 
firmed, with  directions. 

Lester  &  Hammond  and  Amote  &  Monk, 
for  appellant.  Smith  Cw  Matson,  Asst  Atty. 
Gen.,  for  tbe  State. 

FURMAN,  P.  J.  First  Counsel  for  ap- 
pellant Insist  that  this  conviction  should  be 
reversed  because  the  record  falls  to  show 
that  the  defendant  had  been  arraigned.  In 
the  early  days  of  tbe  common  law,  when  tbe 
defendant  bad  no  right  to  be  represented  by 
counsel  or  to  testify  in  bis  own  behalf,  and 
when  tbe  punishment  for  felonies  was  ex- 
tremely severe,  if  not  cruel,  great  weight  was 
accorded  to  tbe  forms  and  modes  of  criminal 
procedure,  which  were  looked  upon  as  a  bul- 
wark of  defense  against  improper  convlc- 
tlous.  An  arraignment  was  a  matter  of  great 
form  and  ceremony.  The  prisoner  was  plac- 
ed in  a  box  or  dock  and  the  indictment  was 
read  to  bim  by  an  officer  designated  for  that 
purpose.  He  was  required  to  hold  up  bis 
right  band  to  identic  himself  as  the  person 
being  arraigned.  Tbe  judge  before  whom  a 
trial  took  place  was  regarded  as  counsel  for 
the  defendant.  The  Indictment  was  read  to 
the  defendant  to  inform  him  of  the  particular 
offense  with  which  he  was  charged  and  to 
obtain  his  plea  thereto,  and  thereby  enable 
the  court  to  determine  whether  it  was  neces- 
sary to  have  witnesses  summoned  for  tbe 
prosecution.  If  be  pleaded  not  guilty,  the 
clerk  of  tbe  court  would  then  demand  how 
he  would  be  tried.  The  common  answer  was, 
"By  God  and  the  country."  Tbe  clerk  then 
entered  on  tbe  record,  "Tbe  defendant  pleads 
not  guilty,  and  demands  to  be  tried  by  God 
and  the  country."  The  clerk  then  said,  "I 
pray  Thee,  O,  God,  to  send  to  this  defendant 
a  good  deliverance."  Tbe  defendant  was  giv- 
en an  opportunity  to  state  to  tbe  court  what 
witnesses  he  desired  to  have  summoned  in 
his  defense.  The  conditions  surrounding  an 
arraignment  in  olden  times  have  long  since 
passed  away,  but  in  many  states  there  is  a 
strong  disposition  to  regard  the  old  forms 
of  the  common  law  as  sacred  things,  when, 
as  a  matter  of  fact,  many  of  them  are  as 
lifeless  as  tbe  mummies  of  Egypt.  As  late 
as  1806,  In  the  state  of  Massachusetts,  the 
defendant  was  required  to  be  arraigned  in 
the  presence  of  three  Judges,  and  a  capital 
conviction  was  reversed  because  it  appeared 
from  the  record  that,  without  objection 'on 
the  part  of  the  defendant,  only  one  Judge 
was  present  when  the  defendant   was  ar- 


raigned. See  Commonwiealth  v.  Hardy,  2 
Mass.  303.  We  must  confess  to  a  want  of 
sympathy  with  precedents  of  this  character. 
They  have  no  more  application  to  tbe  law 
and  to  conditions  existing  in  .Oklahoma  than 
would  the  provisions  of  the  Code  of  Ham- 
murabi, tbe  first  King  of  Babylon,  said  to 
have  been  a  contemporary  of  Abraham,  which 
code  was  discovered  in  1901  at  Susa  in  Per- 
sia by  a  party  of  French  excavationlsts. 
This  code  is  claimed  to  be  the  oldest  known 
code  of  laws.  Therefore  if  there  is  to  be  no 
progress  and  development  In  tbe  law,  the 
code  of  Hammurabi,  by  all  means,  should 
be  cited  and  followed  by  courts  of  modem 
times. 

Our  statutes  itrovide  for  an  arraignment, 
and  specifically  direct  what  should  be  done 
upon  arraignment,  and  thereby  show  why  an 
arraignment  is  required.  They  provide  that 
if  the  defendant  be  without  counsel,  he  must 
be  informed  by  the  court  that  it  is  bis 
right  to  have  counsel  before  being  arraigned, 
and  he  must  be  asked  If  he  desires  tbe  aid 
of  counsel.  If  he  desires  and  Is  unable  to 
employ  counsel,  tbe  court  is  required  to  as- 
sign counsel  to  defend  him.  He  must  also 
be  asked  when  he  is  arraigned  if  tbe  name 
by  which  he  is  indlt^ed  is  his  true  name.  He 
must  then  declare  his  true  name,  or  be  pro- 
ceeded against  in  tbe  name  of  the  indict- 
ment If,  on  arraignment  the  defendant  re- 
quires it  he  must  be  allowed  until  tbe  next 
day,  or  such  further  time  may  be  allowed 
him  as  the  court  may  deem  reasonable,  to 
answer  tbe  arraignment  In  answering  the 
arraignment  the  defendant  may  either  move 
the  court  to  set  aside  the  Indictment  or  may 
demur  or  plead  thereto.  See  Snyder's  Comp. 
Laws  of  Oklahoma  1909,  §§  6731,  6733,  6736, 
6737.  It  is  seen  from  this  that  tbe  object 
and  purpose  of  an  arraignment  Is  to  obtain 
issues  either  of  fact  or  of  law  for  trial  and 
to  Inform  tbe  def^xdant  of  bis  right  to  be 
represented  by  counsel,  either  of  his  own 
choice  or  under  appointment  from  the  court ; 
and  also  to  inform  him  of  tbe  precise  of- 
fense charged  against  him,  in  order  that  be 
may  be  able  to  prepare  for  trial,  and  to  en- 
able tbe  defendant  to  obtain  such  time  as 
will  be  necessary  to  make  such  preparation. 
These  are  the  purposes  for  which  a  defend- 
ant is  arraigned  and  are  tbe  substantial 
rights  which  an  arraignment  is  intended  to 
secure  to  a  defendant 

The  record  in  this  case  shows  that  tbe  de- 
fendant was  not  deprived  of  any  of  these 
rights,  but  that  be  exercised  each  of  them. 
Therefore,  under  our  statute,  which  requires 
this  court  to  give  judgment  without  regard 
to  technical  errors  or  defects,  or  to  excep- 
tions which  do  not  affect  tbe  substantial 
rigbts  of  a  defendant  this  conviction  cannot 
be  set  aside  because  the  record  falls  to  show 
that  the  defendant  was  arraigned,  when 
it  does  show  that  all  of  the  rights  secured 
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by  an  arraignment  were  exercised  by  him. 
Where  there  Is  no  Injury  the  law  allows  no 
remedy.  While  the  record  in  this  case  is 
silent  as  to  whether  or  not  the  defendant 
was  actually  arraigned,  yet  it  does  appear 
from  the  record  that  ugon  his  trial  the  de- 
fendant was  represented  by  counsel  and  that 
be  announced  ready  for  trial  add  participat- 
ed In  the  selection  of  the  jury,  and  that  tes- 
timony was  offered  in  his  behalf  and  the 
instructions  of  the  court  to  the  jury,  which 
are  made  a  part  of  the  record  by  our  stat- 
utes, state  that  the  defendant  liad  pleaded, 
"not  guilty."  The  record  also  shows  that  a 
motion  for  a  new  trial  and  a  motion  in  ar- 
rest of  Judgment  were  made  and  no  objec- 
tion was  presented  upon  the  ground  that  the 
defendant  had  not  l>een  arraigned.  When 
called  to  the  bar  of  the  court  to  have  the 
sentence  of  the  law  pronounced  against  him, 
be  was  asked  wtiat  he  had  to  say,  why  sen- 
tence should  not  be  pronounced,  and  he  in- 
terposed no  objection  whatsoever.  He  pre- 
sents the  alleged  want  of  arraignment  for 
the  first  time  in  this  court 

We  are  of  the  oplfiion  that  when  the  rec- 
otA  shows  that  a  defendant  appeared  in 
conrt,  represented  by  counsel,  and  voluntari- 
ly announced  ready  for  trial  and  participated 
In  the  selection  of  the  jury,  and  offered  evi- 
dence in  bis  behalf,  and  that  the  issues  were 
made  up  and  properly  submitt^  to  the 
jniy,  it  Is  too  late  for  him,  after  conviction, 
to  claim  that  he  was  not  arraigned.  In  the 
light  of  the  record  in  this  case,  a  reversal  of 
this  conviction  simply  because  the  record 
falls  to  show  that  the  defendant  was  ar- 
raigned would  be  to  juggle  with  justice  and 
pomlt  the  defendant  to  play  with  loaded 
dice.  It  would  prove  that  tills  conrt  attaches 
more  weight  to  shadow  than  to  substance,  to 
form  than  to  justice.  The  Ency.  of  Plead.  & 
Prac.  vol.  2,  p.  791,  par.  3,  is  as  follows:  "By 
proceeding  to  trial  without  objection  the  de- 
fendant precludes  himself  from  talcing  ad- 
vantage of  a  failure  of  the  record  to  show 
an  arraignment  or  plea." 

The  case  of  State  v.  Cassady,  12  Kan.  561, 
is  directly  in  point.  Justice  Brewer,  then  a 
nmnber  of  the  state  Supreme  Court'  and 
afterwards  a  member  of  the  Supreme  Court 
of  the  United  States,  said:  "The  record  fails 
to  show  that  defendant  was  arraigned  or 
pleaded  to  the  information.  It  shows  that 
he  appeared  in  person  and  by  counsel,  and 
that  both  parties  being  ready  for  trial  on 
the  information  filed,  a  jury  was  called  and 
tte  case  tried.  An  affidavit  appears  in  the 
transcript  to  the  effect  that  as  a  matter  of 
fact  the  defendant  was  not  arraigned,  and 
did  not  plead;  but  by  what  right  such  af- 
fidavit appears  in  the  transcript  we  cannot 
tell.  It  was  not  made  t  part  of  the  bill  of 
exceptions,  nor  does  it  appear  to  have  been 
used  upon  any  of  the  motions  in  the  case. 
Assuming  it,  however,  to  be  proven,  that  the 
defendant  was  not  arraigned,  and  did  not 
enter  a  formal  plea,  but  being  present  In  per- 


son and  by  counsel,  and  announcing  himself 
ready  for  trial  upon  the  information,  went 
to  trial  before  a  jury  regularly  impaneled 
and  sworn,  and  submitted  the  question  of 
guilt  to  their  determination,  will  the  omis- 
sion of  the  arraignment,  or  formal  plea,  avail 
the  defendant  thereafter,  either  on  a  motion 
for  new  trial,  or  in  arrest  of  judgment?  It 
may  be  conceded  that  in  copimon  law  it 
would.  [See  the  authorities  cited  by  defend- 
ant in  his  brief.]  But  under  our  statutes  we 
think  a  different  rule  must  obtain.  By 
paragraph  161  of  the  Criminal  Code  (Gen. 
St.  1908,  §  840),  it  is  declared  that  when  a 
person  shall  be  arraigned  'it  shall  not  be 
necessary  to  ask  him  how  he  will  be  tried; 
and  if  he  deny  the  charge  in  any  form,  or 
require  a  trial,  or  if  he  refuse  to  plead  or 
answer,  and  In  ail  cases  when  he  does  not 
confess  the  indictment  or  information  to  be 
true,  a  plea  of  not  guilty  shall  be  entered, 
and  the  same  proceedings  shall  be  had  in 
all  respects  as  If  be  bad  formally  pleaded 
not  guilty.'  And  by  paragraph  293  it  is 
provided  that,  'on  an  appeal  the  court  must 
give  judgment  withoot  regard  to  technical 
errors  or  defects,  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of  the  par- 
ties.' It  seems  to  us  tha:t  under  those  sec- 
tions the  omission  did  not  and  could  not  af- 
fect the  substantial  rights  of  the  defendant, 
and  therefore  is  not  ground  for  disturbing 
the  judgment.  State  v.  Lewis,  10  Kan.  157." 
In  the  case  of  United  States  v.  Molloy  (C. 
O.)  31  Fed.  19,  Judge  Brewer,  then  a  member 
of  the  Supreme  Court  of  the  United  States, 
again  said:  "In  the  first  place,  It  is  well  to 
consider  that  the  purpose  and  necessity  of 
an  arraignment  is.  It  is  said  down  in  the 
old  law  books  that  three  objects  are  to  be 
subserved:  (1)  The  identification  of  the  de- 
fendant; (2)  giving  him  Information  of  the 
particular  offense  charged  against  him  for 
which  he  is  to  be  tried;  and  (3)  to  receive 
from  him  the  plea  which  he  makes  to  that 
charge.  Now  In  the  case,  as  tried,  it  is  per- 
fectly evident  that  the  defendant  knew  ex- 
actly the  offense  charged  against  him ;  that 
he  was  identified;  and  that  he  denied  the 
charge  and  went  to  trial  upon  that  denial. 
Indeed,  he  went  on  the  witness  stand  him- 
self, and  there  denied  it  It  may  seem  some- 
thing of  an  anomaly  to  say  that  proceedings 
may  be  such  that  in  the  trial  court  there  is 
no  evidence  of  prejudicial  error  when  the 
record  transferred  to  an  appellate  court  may 
disclose  such  error.  And  yet,  this  matter  of 
arraignment  presents  very  much  of  a  case. 
Where  a  record  taken  to  the  Supreme  Court 
shows  simply  an  indictment,  a  trial,  and  a 
conviction,  there  is  nothing  affirmatively  ap- 
pearing upon  the  face  of  the  record  from 
which  that  court  can  say  that  the  defendant 
knew,  prior  to  the  impaneling  of  the  jury, 
and  prior  to  the  trial,  the  exact  nature  of 
the  charge  against  him.  Non  constat  but 
that  he  went  to  trial  supposing  that  the 
charge  was  one  thing,  ancC  after  the  ^teatlt^T  _ 
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mony  was  Introduced,  discovered  for  the 
first  time  that  he  was  being  tried  for  anoth- 
er and  different  offense.  And  so,  pursuing 
that  thought,  that  court  might  say  that  the 
record  disclosed  error,  because  It  failed  to 
show,  as  one  of  the  guaranties  of  his  pro- 
tection, that  he  knew,  prior  to  the  time  bis 
case  was  presented  to  the  Jury,  the  exact 
offense  charged  against  blm.  But  the  trial 
court  may  have  bad,  as  my  Brother  Thayer 
had  In  this  trial,  the  most  abundant  evi- 
dence that  the.  defendant  knew  exactly  the 
ofTense  which  was  charged  against  him,  and 
was  prepared  to  go  to  trial  upon  It;  and  If 
he  did,  all  that  the  arraignment  subserves 
was  accomplished ;  and  to  say  that  he  should 
be  entitled  to  a  new  trial  for  that  omission 
would  seem  to  be,  as  Chief  Justice  Henry 
well  says,  'like  trifling  with  Justice.'  But 
further  than  that,  we  have  the  federal  stat- 
ute, which  provides  (section  1025  [U.  S. 
Comp.  St.  1901,  p.  720])  that  "no  Indictment 
found  and  presented  by  a  grand  Jury,'  etc., 
•  •  ♦  'nor  shall  the  trial.  Judgment,  or 
other  proceedings  thereon,  be  affected  by 
reason  of  any  defect  or  imi)erfectlon  in  mat- 
ter of  form  only,  which  shall  not  tend  to  the 
prejudice  of  the  defendant'  I  am  aware 
that,  putting  a  narrow  construction  on  that 
section,  it  might  be  said  that  it  refers  only 
to  a  defect  In  the  form  of  the  indictment; 
and  yet  It  is  obvious  to  my  mind,  from  the 
whole  tenor  of  the  federal  statutes,  that  It 
has,  or  was  Intended  to  have,  a  broader  sig- 
nificance, and  to  declare  that  no  more  Ir- 
regularity or  defect  in  the  form  of  the  pro- 
ceedings which  did  not  tend  to  the  prejudice 
of  the  defendant  should  be  .ground  for  a  new 
trial." 

The  Court  of  Criminal  Appeals  of  Texas, 
in  the  case  of  Plasters  y.  State,  1  Tex.  App. 
685,  said:  "If  the  record  shows  that  a  de- 
fendant has  pleaded  not  guilty  in  any  case, 
but  falls  to  show  that  an  arralgiment  has 
taken  place,  a  Judgment  of  conviction  would 
not  be  reversed  by  this  court  simply  he- 
cause  the  record  was  silent  on  the  subject 
of  an  arraignment  We  would  consider  that 
the  arraignment  had  been  waived." 

The  same  court  said  in  Wilson  v.  State, 
17  Tex.  App.  526:  "If  the  record.  In  a  capi- 
tal case,  on  appeal,  shows  that  the  defendant 
pleaded  'not  guilty,'  but  Is  silent  respecting 
the  arraignment  of  the  defendant,  this  court 
will  presume  that  an  arraignment  was  waiv- 
ed." 

In  the  case  of  Steagald  v.  State,  22  Tex. 
App.  464,  S  S.  W.  771,  the  same  court  said: 
"If  in  a  capital  case  the  record  on  appeal 
shows  that  the  defendant  pleaded  'not  guilty," 
but  is  silent  respecting  bis  arraignment  this 
court,  presuming  that  an  arraignment  was 
waived,  will  not  reverse  the  Judgment  of  con- 
viction for  want  of  an  arraignment." 

In  the  case  of  State  v.  William  Grate,  68 
Mo.  27,  the  Supreme  Court  of  that  state  said: 
"Although  there  was  no  formal  arraignment 
of  the  defendant,  yet  the  record  shows  that 


he  pleaded  not  guilty  to  the  Indictment,  and 
this  answers  the  objection  on  that  score. 
State  V.  Braunschweig,  36  Mo.  397;  State 
V.  Saunders,  53  Mo.  234." 

In  the  case  of  State  v.  Wlnstrand,  37  Iowa, 
110,  the  Supreme  Court  of  that  state  said: 
"If  the  record  is  silent  as  to  the  arraignment. 
It  will  be  presumed  that  the  defendant  was 
properly  arraigned  and  failed  to  give  his  true 
name,  or  that  be  waived  the  arraignment" 

In  the  case  of  Paris  v.  State,  36  Ala.  232, 
the  Supreme  Court  of  that  state  said:  "When 
the  record  in  a  criminal  case  shows  that  the 
prisoner,  being  brought  to  the  bar  In  custody, 
pleaded  not  guilty,  without  raising  any  ob- 
jection to  the  preliminary  proceedings,  and 
was  thereupon  tried  and  convicted,  the  ap- 
pellate court  will  not  reverse  the  Judgment  of 
conviction,  because  the  record  does  not  af- 
firmatively show  that  he  was  formally  ar- 
raigned, and  served  with  a  copy  of  the  In- 
dictment and  a  list  of  the  jury." 

In  the  case  of  Bassett  v.  State,  44  Fla.  12, 
33  South.  263,  the  Supreme  Court  of  that 
state  said:  "Where  there  is  sufficient  in  the 
record  to  show  the  presence  of  the  accused 
In  court  during  the  proceedings,  the  omission 
of  a  formal  arralgument  is  waived  by  plead- 
ing to  the  indictment" 

In  the  case  of  State  v.  Grove,  61  W.  Va. 
697,  57  a.  E.  206,  the  Supreme  Court  of  that 
state  said;  "An  order  in  a  criminal  case, 
reciting  the  entry  of  a  plea  of  not  guilty,  by 
the  prisoner,  and  then  saying  'and  the  at- 
torney for  the  state  doth  the  like  and  issue 
Is  Joined  thereon,'  shows  that  the  Issue  was 
made  up  and  will  sustain  a  judgment" 

In  the  case  of  Prouit  v.  People,  5  Neb.  377, 
the  Supreme  Court  of  that  state  said:  "The 
statute  directing  the  entry  of  the  prisoner's 
plea  on  the  back  of  the  indictment  is  not 
mandatory,  but  directory  merely,  and  the 
failure  to  so  enter  It  is  no  ground  for  a  re- 
versal of  the  judgment,  when  the  plea  Is  con- 
tained in  another  part  of  the  record." 

In  the  case  of  Moore  v.  State,  51  Ark.  132, 
10  8.  W.  23,  the  Supreme  Court  of  that  state 
said:  "But  it  is  said  the  judgment  should 
be  reversed  because  the  record  falls  to  dis- 
close that  a  plea  was  entered  by  the  defend- 
ant. It  is  not  essential  that  a  defendant 
should  enter  a  plea  to  the  Indictment — a 
plea  of  not  guilty  may  be  entered  by  the 
court  for  him  if  be  declines  to  plead.  And 
if  the  court  treats  the  cause  as  at  Issue 
without  a  formal  entry  of  the  plea,  and  he 
acquiesces  In  the  court's  action  by  availing 
himself  of  every  privilege  that  could  be  ac- 
corded him  under  the  plea,  no  substantial 
right  has  been  affected ;  but  only  an  Irregu- 
larity of  the  most  technical  character  has 
been  countenanced.  Where  the  objection  is 
technical  and  the  thing  complained  of  might 
have  been  obviated  by  the  mere  mention  at 
the  time  the  Irregularity  occurred,  and  It 
has  been  productive  of  no  Injury,  It  would  be 
Inconsistent  with  the  Intelligence  that  ought 
to  govern  the  whole  course  of  judicial  pro- 
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ce«iliii£S,  to  arrest  the  Judgment  on  account 
of  it.  Indeed,  we  are  commanded  by  tbe 
statute,  wtaicb  regulates  tbe  practice  on  ap- 
peal In  misdemeanors,  to  reverse  no  judgment 
except  for  errors  apparent  on  the  record  to 
tlie  prejudice  of  tbe  appellant  Mansfield's 
Dig.  i  2468.  No  prejudice  bas  resulted  from 
a  failure  to  enter  a  formal  plea  In  this  case. 
The  appellant  voluntarily  submitted  to  the 
trial,  and  precisely  the  same  proceedings 
were  bad  as  if  he  had  formally  entered  a 
idea  of  not  guilty.  The  cause  was  treated 
t^  both  parties  as  though  tbe  issue  was 
made  on  the  plea  of  not  guilty.  The  formal 
plea  was  thereby  waived." 

In  the  case  of  Spicer  v.  People,  11  111.  App. 
29*.  that  court  said:  "But  if  this  were  the 
cmly  point  in  the  ca^  we  should  be  inclin- 
ed to  bold  up  the  fact  as  shown  by  this  rec- 
ord, that  defendant  announced  himself  ready 
for  trial,  he  in  efTect  entered  a  plea,  and 
that  tbe  failure  of  the  record,  to  contain  a 
formal  statement  on  that  point  would  be  a 
mere  irregularity  for  which,  no  other  reasons 
appearing,  tbe  Judgment  would  n«t  be  set 
aside." 

In  tbe  case  of  Commonwealth  v.  McKenna, 
125  Mass.  397,  the  Supreme  Court  of  that 
state  held  that,  where  the  record  did  not 
show  a  formal  entry  of  arraignment,  but  did 
show  that  tbe  defendant  had  pleaded  not 
guilty,  that  tbe  failure  of  the  record  to  show 
tbe  arraignment  was,  at  most,  an  informality 
that  was  waived  by  going  to  trial  without 
objection. 

In  tbe  case  of  Hack  v.  State,  141  Wis.  351, 
124  N.  W.  493,  the  Supreme  Court  of  Wis- 
consin, discussing  this  question  at  length, 
said:  "Tbe  ancient  doctrine  that  the  accused 
coold  waive  nothing  was  unquestionably 
forced  npon  tbe  anxiety  of  the  courts  to  see 
that  no  Innocent  man  should  be  convicted. 
It  arose  in  those  days  when  the  accused 
conld  not  testify  in  his  own  behalf, .was  not 
famished  counsel,  and  was  punished,  if  con- 
victed, by  the  death  penalty,  or  some  other 
grieTous  punishment  out  of  all  proportion  to 
the  gravity  of  his  crime.  Under  such  cir- 
cumstances It  was  well,  perhaps,  that  such 
a  rule  should  exist,  and  well  that  every  tech- 
nical requirement  should  be  insisted  on, 
when  tbe  state  demanded  its  need  of  blood. 
Such  a  course  raised  up  a  sort  of  barrier 
wMcb  tbe  court  could  utilize  when  a  prose- 
cution was  successful  which  ought  not  to 
have  been  successful,  or  when  a  man  with- 
out money,  without  counsel,  without  ability 
to  summon  witnesses,  and  not  permitted  to 
tell  bis  own  story,  bad  been  unjustly  con- 
victed, but  yet,  under  the  ordinary  principles 
of  waiver,  as  applied  to  civil  matters,  had 
waived  every  defect  In  the  proceedings. 
Thanks  to  tbe  humane  policy  of  the  modern 
criminal  law,  we  have  changed  all  these  con- 
ditions. Tbe  man  now  charged  with  crime 
is  furnished  tbe  most  complete  opportunity 
for  making  bis  defense.  He  may  testify  In 
bia  own  behalf;  U  be  be  poor,  be  may  have 


counsel  furnished  him  by  tie  state,  and  may- 
have  his  witnesses  summoned  and  paid  for 
by  tbe  state;  nor  infrequently  he  is  thus 
furnished  counsel  more  able  than  tbe  attor- 
ney for  the  state;  In  short,  the  modern  law 
has  taken  as  great  pains  to  surround  the  ac- 
cused person  with  the  means  to  effectively 
make  his  defense  as  the  ancient  law  took 
pains  to  prevent  that  consummation.  Tbe 
reasons  which  in  some  sense  justified  tbe 
former  attitude  of  the  courts  have  therefore 
di<iappeared,  save  perhaps  in  capital  cases, 
and  tbe  question  is.  Shall  we  adhere  to  the 
principle  based  upon  conditions  no  longer  ex- 
isting? No  sound  reason  occurs  to  us  why  a 
person  accused  of  a  lesser  crime  or  misde- 
meanor, who  comes  into  court  with  his  attor- 
ney, fully  advised  of  all  bis  rights,  and  fur- 
nished with  every  means  of  making  his  de- 
fense, should  not  be  held  to  waive  a  right  or 
privilege  for  which  he  does  not  ask.  Just  as 
a  party  to  a  civil  action  waives  such  a  right 
by  not  asking  for  it.  Surely  tbe  defendant 
should  have  every  one  of  his  constitutional 
rights  and  privileges,  but  should  he  be  per- 
mitted to  Juggle  with  them?  Should  he  be 
silent  when  he  ought  to  ask  for  some  minor 
right  which  the  court  would  at  once  give 
him.  and  then  when  he  has  had  bis  trial,  and 
tbe  issue  has  gone  against  him,  should  he  be 
heard  to  say  there  is  error  because  be  was 
not  given  his  right?  Should  he  be  allowed  to 
play  his  game  with  loaded  dice?  Should 
justice  travel  with  leaden  beel  because: the 
defendant  bas  secretly  stored  up  some  tech- 
nical error,  not  affecting  tbe  merits,  and  thus 
secured  a  new  trial  because  forsooth  he  can 
waive  nothing?  We  think  not.  We  think 
that  sound  reason,  good  sense,  and  tbe  Inter- 
ests of  tbe  public  demand  that  the  ancient 
strict  rule,  framed  originally  for  other  con- 
ditions, be  laid  aside,  at  least  so  far  as  all 
prosecutions  for  offenses  less  than  capital 
are  concerned.  We  believe  it  has  been  laid 
aside  in  fact  [save  for  tbe  single  exception 
that  trial  by  a  jury  of  12  cannot  be  waived, 
unless  authorized  by  a  specific  law]  by  tbe 
former  decisions  of  this  court  It  is  believed 
that  this  court  bas  uniformly  attempted  to 
disregard  mere  -formal  errors  and  technical 
objections,  not  affecting  any  substantial  right 
and  to  adhere  to  the  spirit  of  the  law  which 
giveth  life  rather  than  to  the  letter  which 
kllleth.  It  may  not  always  have  succeeded; 
it  is  Intensely  human,  but  since  the  writer 
has  been  here  he  knows  that  the  attempt 
bas  been  honestly  mad&" 

See,  also,  the  able  argument  of  Judges 
Peekham,  Brewer  and  White  in  their  dis- 
senting opinion  In  the  case  of  Crain  v.  Unit- 
ed States,  162  U.  S.  646,  16  Sup.  Ct  952,  40 
L.  E>d.  1097,  in  which  they  bold  that  It  would 
be  trifling  with  Justice  to  reverse  a  convic- 
tion in  a  criminal  case,  because  tbe  record 
was  silent  as  to  whether  or  not  the  defend- 
ant has  been  arraigned. 

As  this  is  the  first  time  that  we  have  been 
called  upon  to  pass  upon  this  question,  and  . 
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as  It  Is  one  of  great  Importance,  we  have 
thouf^t  it  best  to  go  Into  tlie  matter  fully, 
80  that  It  will  not  be  necessary  to  dlscass  It 
or  cite  authorities  In  support  of  our  riews 
again. 

We  believe  the  world  should  be  ruled  by 
the  living  and  not  by  the  dead,  and  that  It 
Is  our  duty  In  construing  the  laws  of  Okla- 
homa to  give  them  a  common-sense  construc- 
tion, so  as  to  secure  Justice  and  thereby  ac- 
complish the  purpose  for  which  they  were 
enacted.  TVe  think  the  forms  of  the  common 
law  are  only  to  be  followed  when  they  are 
based  npon  reason  and  justice,  and  applica- 
ble to  the  conditions  existing  in  this. state: 
thus  far  will  we  follow  them,  and  no  fur- 
ther. In  fact,  we  are  required  to  take  this 
position  by  the  express  terms  of  our  statute. 

Section  6487,  Snyder's  Comp.  Laws  Okl., 
In  chapter  80,  under  title  of  Criminal  Pro- 
cedure, Is  as  follows:  "The  rule  of  common 
law  that  penal  statutes  are  to  be  strictly  con- 
strued, has  no  application  to  this  chapter. 
This  chapter  establishes  the  law  of  this  state 
respecting  the  subjects  to  which  it  relates, 
and  its  provisions  and  all  proceedings  under 
It  are  to  be  liberally  construed,  with  a  view 
to  promote  Its  objects,  and  In  furtherance  of 
justice." 

Section  8957,  Snyder's  Comp.  Laws  Okl. 
1900,  is  as  follows:  "On  an  appeal  the  court 
must  give  Judgment  without  regard  to  tech- 
nical errors  or  defects,  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the 
parties." 

The  record  In  tills  case  shows  that  every 
object  to  he  accomplished  by  an  arraignment, 
and  every  right  which  an  arraignment  gives 
to  ah  accused,  was  secured  to  the  defendant 
In  this  case.  When  the  record  shows  that 
this  has  been  done,  it  is  utterly  Immaterial  as 
to  whether  or  not  the  defendant  was  ar- 
raigned. 

Second.  Defendant's  brief  contains  a  num- 
ber of  pages  in  which  the  testimony  of  wit- 
nesses Is  copied,  and  from  which  It  appears 
that  the  defendant  objected  to  the  Introduc- 
tion of  such  evidence  and  saved  exceptions  to 
the  ruling  of  the  court  admitting  the  case. 
But  the  brief  fails  to  make  any  argument  or 
cite  any  authorities  In  support  of  the  general 
objection  made  during  the  trial,  that  the  evi- 
dence was  irrelevant.  Incompetent,  and  Im- 
material. While,  by  statute,  this  general  ob- 
jection is  sufficient  during  the  trial,  In  the 
absence  of  a  request  from  the  trial  court  that 
the  objections  should  be  made  more  specific, 
yet  when  It  comes  to  this  court  such  objec- 
tions are  altogether  Insufficient.  In  fact,  to 
simply  copy  the  evidence  introduced  into  the 
lower  court,  and  the  objections  thereto,  is  not 
briefing  the  case.  Upon  appeal  the  brief 
must  state  the  precise  error  complained  of 
and  enough  of  the  record  to  enable  this  court 
to  understand  the  questions  presented,  and 
also  state  the  page  of  the  record  upon  which 
the  matter  complained  of  can  be  found.  And 
It  most  also  state  clearly  the  argument  and 


the  authorities  relied  npon  by  the  attorneys 
to  sustain  the  objections  made  In  the  lower 
court  See  Cox  v.  State,  3  Okl.  Cr.  128,  104 
Pac.  1074. 

As  the  objections  to  the  evidence  In  this 
case  have  never  been  briefed,  they  are  not 
properly  before  us,  and  will  be  treated  as 
waived.  We  will  state,  however,  that  we 
have  read  the  entire  evidence  in  the  case  and 
fall  to  see  where  the  trial  court  committed 
any  error  either  In  the  reception  or  rejection 
of  testimony.  Where  objections  to  evidence 
are  not  properly  presented  In  the  brief  they 
will  only  be  considered  by  this  court,  when 
such  evidence  would  not  have  been  admis- 
sible for  any  purpose  whatever,  and  where  It 
clearly  appears  to  the  court  that  Its  reception 
was  Injurious  to  the  defendant 

ITiird.  The  defendant  complains  that  the 
evidence  is  not  sufficient  to  sustain  the  ver- 
dict. The  rule  in  such  cases  is  that  when 
there  is  evidence  in  the  record  from  which 
the  Jury  could  legitimately  arrive  at  the  con- 
clusion of  the  defendant's  guilt,  the  verdict 
will  not  be  disturbed  upon  the  ground  that 
it  is  not  sustained  by  the  evidence,  unless 
the  record  shows  that  the  Jury  was  influenc- 
ed by  improper  considerations  in  convicting 
the  defendant.  There  is  abundant  testimony 
in  the  record,  which.  If  believed  by  the  jury, 
would  have  required  them  to  acquit  the  de- 
fendant On  the  other  hand,  the  state  prov- 
ed by  a  number  of  witnesses  that  on  the 
night  before  the  klUiqg,  the  defendant,  speak- 
ing of  the  deceased,  called  him  a  scab  son  of 
a  bitch,  and  said  that  he,  the  defendant,  was 
not  going  to  work  any  more  until  he  killed 
the  deceased,  and  further  said  that  Pete  Mul- 
lens (who  was  Jointly  charged  with  the  de- 
fendant for  killing  the  deceased)  was  on  the 
trail  of  the  deceased  at  that  time.  It  was 
also  proven  that  the  defendant  and  his  co- 
defendant,  Pete  Mullens,  had  had  previous 
trouble  with  the  deceased,  and  that  Just  aft- 
er he  was  shot  deceased  had  stated,  "They 
have  killed  me;  Pete  Mullens  shot  me."  A 
few  minutes  after  the  shooting  the  defendant 
was  arrested  by  the  constable  of  the  precinct 
in  which  the  killing  occurred,  and  he  had  in 
his  possession  a  rifle,  which,  upon  examina- 
tion, proved  to  have  been  recently  discharg- 
ed. It  was  proven  that  deceased  was  wound- 
ed by  two  bullets  of  different  caliber.  The 
record  Is  quite  lengthy,  but  contains  many 
draimstances  which  tend  to  prove  that  Pete 
Mullens  and  Sam  Wood  were  acting  togeth- 
er, and  that  one  or  the  other  of  them  had 
killed  the  deceased.  The  evidence  for  the 
defense  was  to  the  effect  that  the  fatal  shot 
was  fired  by  Pete  Mullens  and  that  while  the 
defendant  was  present  he  did  not  take  any 
part  In  the  difficulty  which  resulted  In  the 
death  of  Barnes.  The  Jury  had  the  issues  In 
the  case  fairly  and  clearly  submitted  to  them 
by  the  instructions  of  the  court  They  heard 
the  testimony  of  the  witnesses  and  saw  their 
demeanor  while  upon  the  witness  stand,  and 
were  in  a  far  better  condition  to  determine 
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as  to  who  should  be  believed  than  are  the 
members  of  this  court  This  case  was  tried 
before  a  judge  of  exceptional  ability,  Impar- 
tiality, fairness,  and  courage.  He  saw  aud 
beard  the  witnesses  and  be  approved  the  ver- 
dict of  gnilty.  This  court  can  only  inspect 
the  cold  record,  while  the  Jndge  and  Jury 
who  tried  the  case  saw  and  beard  the  living 
witnesses.  In  the  absence  of  anything  In  the 
record  indicating  bias  or  prejudice  upon  the 
part  of  the  judge  or  Jury  who  tried  the  case, 
or  that  they  were  Inflneiced  by  Improper 
considerations,  we  cannot  disturb  the  verdict 
upon  tbe  ground  that  it  Is  not  sui^orted  by 
tbe  testimony. 

Fonrth.  The  jury  were  fully  Instructed  by 
the  trial  court  upon  all  the  Issues  presented 
by  the  evidence.  Counsel  for  the  defendant 
excepted  to  Instructions  Nos.  7,  18,  and  21, 
bat  they  have  not  in  their  brief  attempted 
to  point  out  any  defect  in  said  instructions, 
and  from  an  examination  of  the  instructions 
excepted  to  we  cannot  see  in  what  respect 
they  are  defective. 

Fifth.  Counsel  for  the  defendant  contend 
tbat  this  conviction  should  be  reversed  be- 
cause tbe  record  of  the  second  day's  trial  fails 
to  show  that  the  defendant  '^^as  present 

Section  6775,  Snyder's  Comi>.  Laws  Okl. 
1909,  is  as  follows:  "If  the  Indictment  la 
fk>r  a  felony,  tbe  defendant  must  be  person- 
ally present  at  the  trial,  but  if,  for  a  mis- 
demeanor not  punishable  by  imprisonment, 
tbe  trial  may  be  bad  in  the  absence  of  the 
def^idant;  If,  however,  his  presence  Is  nec- 
essary for  the  purpose  of  identiflcatlon,  the 
court  may,  upon  application  of  the  county 
attorney,  by  an  order  or  warrant,  require  the 
personal  attendance  of  the  defendant  at  the 
trial." 

The  record  entries  with  reference  to  the 
trial  are  as  follows: 

"T'nbllc  proclamation  of  the  opening  of 
court  having  been  announced,  proceedings 
were  had.  among  others,  as  follows,  to  wit: 

"State  of  Oklahoma  v.  Pete  Mullens,  Tom 
McElwain,   Sam   Wood,  J.  A.   McQueen. 
No.  548.    (Murder.) 
"Now   on  this  day  comes  the  defendants 
herein,  and  requests  severance  In  this  cause, 
which   severance   is  by   the  Court  granted, 
whereupon  the  State  elects  to  try  the  defend- 
ant Sam  Wood  first  and  thereupon  tbe  de- 
fendant Sam  Wood  is  put  on  trial. 

"State  of  Oklahoma  v.  Sam  Wood.    No.  548. 
(Murder.) 

"Now  on  this  day  this  cause  comes  on  for 
trial,  the  State  being  represented  by  T.  R. 
Dean,  County  Attorney,  and  the  defendant  be- 
ing present  in  his  own  proper  person  in  charge 
of  the  Sheriff,  and  represented  by  his  coun- 
sel, Lester  and  Hammond  and  Amote  and 
Monk,  and  both  the  State  and  defendant  an- 
noimce  ready,  whereupon  comes  a  Jury  for 
the  trial  of  this  case  as  follows,  to  wit:  A. 
Wheeler,  T.  L.  Shaw,  Wiley  Adams,  A.  B. 
Ringland,  A.  Hower,  T.  H.  Kenneaster,  Rulie 
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Chapman,  William  Farris,  H.  Eoone,  Chas.  ' 
Burkhardt,  Zack  Boone,  and  Ike  Yoes,  twelve 
good  and  lawful  men  duly  selected,  empan- 
elled and  sworn  for  the  trial  of  this  cause, 
and  are  accepted  by  both  the  State  and  de- 
fendant, and  now  the  State  makes  statement 
and  the  Jury  after  hearing  part  of  the  evi- 
dence, the  hour  of  adjournment  having  ar- 
rived, were  given  in  charge  of  L.  J.  Hefley, 
Court  Bailiff,  to  be  turned  into  open  court 
to-morrow  morning  at  8:30  March  31st,  1909. 

"Ninth   Judicial   Day,   March,    1909,   Term. 

Date  8—31—09. 
"State  of  Oklahoma  v.  Sam  Wood.  No.  548. 
(Murder.) 
"Now  on  this  day  comes  the  Jury,  hereto- 
fore empanelled  and  sworn  for  the  trial  of 
this  cause  and  take  their  seats  in  the  jury 
boz.  and  the  trial  of  this  case  Is  resumed,  and 
the  Jury,  after  hearing  balance  of  evidence, 
charge  of  the  Court  and  part  of  argument 
of  counsel,  the  hour  of  adjournment  having 
arrived,  the  Jury  was  given  In  charge  of  L. 
J.  Hefley,  (^urt  Bailiff,  until  to-morrow  morn- 
ing at  8:30  o'clock  A.  M.,  April  1st  1909. 

'Tenth  Judicial  Day,  March,  1909,  Term. 
Date  4—1—09. 

"And  now  Court  convened  on  Thursday, 
April  Ist  1909,  pursuant  to  adjournment. 
Present  the  Honorable  Malcolm  E.  Rosser, 
Judge ;  W.  B.  Riley,  Clerk ;  T.  R.  Dean,  Coun- 
ty Attorney;  John  A.  Harrison,  Sheriff,  by 
li.  J.  Hefley,  Bailiff,  and  Henry  8.  CJabell, 
Stenographer. 

"Public  proclamation  of  the  opening  of  court 
having  been  announced,  proceedings  were 
had,  among  others,  as  follows,  to  wit: 

"State  of  Oklahoma  v.  Sam  Wood.    No.  548. 
(Murder.) 

"Now  on  this  day  the  trial  of  this  cause 
is  resumed,  the  State  being  present  by  T.  R. 
Dean,  County  Attorney,  and  the  defendant 
being  present  In  bis  own  proi)er  person  in 
charge  of  the  Sheriff  and  represented  by  bis 
counsel,  Lester  &  Hammond  and  Amote  and 
Monk,  whereupon  comes  the  Jury  heretofore 
empanelled  and  sworn  for  tbe  trial  of  this 
cause  and  take  their  seats  in  the  Jury  Box, 
and  the  trial  of  this  case  Is  resumed,  and 
after  bearing  balance  of  argument  of  coun- 
sel the  Jury  retires  in  charge  of  a  sworn  bail- 
iff to  consider  of  their  verdict  and  thereup- 
on returned  into  open  court,  with  the  follow- 
ing verdict,  to  wit: 

"  'We  the  Jury  duly  empanelled  and  sworn 
in  the  above  styled  cause  do  find- upon  our 
oaths  the  defendant  Sam  Wood  GUILTY  of 
Manslaughter  in  the  FIRST  Degree  as  charg- 
ed In  the  Information  in  this  case,  and  as- 
sess his  punishment  at  Imprisonment  for  the 
period  of  (20)  Twenty  Tears. 

"Ike  Yoes,  Foreman.' 

"Whereupon  the  Jury  was  discharged  from 
further  consideratiou  of  this  case,  and  the 
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defendant  Sam  Wood  remanded  to  the  cus- 
tody of  the  Sheriff  to  await  sentence." 

It  aflBrmatlvely  appears  from  the  record 
that  the  defendant  was  In  charge  of  the  sher- 
iff during  the  entire  trial ;  that  he  was  pres- 
ent when  the  trial  began  and  announced 
ready  for  trial,  and  through  his  counsel  par- 
ticipated In  the  selection  of  the  Jury  and  the 
examination  of  the  witnesses.  It  is  true  that 
the  record  of  the  second  day's  trial  does  not 
directly  assert  the  presence  of  the  judge  who 
presided  at  the  trial  or  of  the  defendant,  but 
enough  is  stated  to  make  it  Judicially  ap- 
l)ear  that  the  Judge  and  the  defendant  were 
present.  The  record  entry  is  that,  "the  trial 
of  this  case  is  resumed."  This  court  will  take 
Judicial  notice  of  the  fact  that  the  trial  could 
not  have  been  lawfully  resumed  In  the  ab- 
sence of  the  judge  who  presided  and  of  the 
defendant  In  the  case-made  it  appears  that 
the  defendant  testified  as  a  witness  in  his 
own  behalf.  The  entry  of  the  second  day's 
trial,  after  stating  that  the  trial  of  the  case 
was  resumed,  proceeds,  "And  the  Jury,  after 
hearing  the  balance  of  the  evidence,  charge 
of  the  court  and  argument  of  counsel,  the 
hour  of  adjournment  having  arrived,  the  Jury 
were  given  in  charge  of  L.  J.  Hefley  until 
to-morrow  morning  at  8:30  o'clock  a.  m." 
This  strengthens  the  presumption  that  the  de- 
fendant was  not  only  present  on  the  second 
day  of  the  trial,  but  also  that  he  testified  as 
a  witness  in  his  own  behalf  during  said  sec- 
ond day,  for  he  was  among  the  last  witness- 
es who  testified  on  that  day.  The  record  of 
the  third  day's  trial  affirmatively  shows  the 
defendant's  presence. 

The  defendant  filed  a  motion  for  a  new 
trial,  but  this  motion  does  not  complain  that 
the  defendant  was  absent  at  any  time  dur- 
ing said  trial.  If,  as  a  matter  of  fact,  the 
defendant  had  been  absent  at  any  time  dur- 
ing the  trial,  it  was  the  duty  of  his  counsel 
to  have  presented  this  matter  to  the  Judge, 
who  would  doubtless  have  granted  him  a  new 
trial  or  would  at  least  have  made  such  ab- 
sence a  matter  of  record.  After  the  defend- 
ant's motion  for  a  new  trial  was  overruled 
and  before  sentence  was  pronounced  upon 
him,  he  was  asked  what,  if  anything,  he  had 
to  say  why  he  should  be  sentenced  according 
to  the  verdict  of  the  Jury.  The  defendant 
remained  silent.  There  is  no  showing  in  the 
ease-made  or  in  the  record  that  the  defend- 
ant was  absent  at  any  time  during  the  trial. 
This  question  is  presented  for  the  first  time 
by  brief  of  counsel  for  the  defendant  in  this 
court,  and  this  claim  is  based  alone  upon  the 
recitals  contained  in  the  transcript  of  the 
record  of  the  second  day  Of  the  trial.  Un- 
der these  conditions  It  is  our  duty  to  construe 
the  recitals  contained  In  the  transcript  of 
the  record  most  strongly  against  the  defend 
ant,  and  from  these  recitals  as  hereinbefore 
stated,  and  from  the  further  fact  that  this 
motion  was  not  presented  in  the  trial  court 
when  the  record  could  have  been  corrected. 


if  erroneous,  this  court  is  authorized  to  pre- 
sume that  the  defendant  was  present  during 
his  entire  trial.  No  presumption  can  be  in- 
dulged in  against  the  express  declaration  of 
the  record,  but  where  one  part  of  the  record 
is  silent  as  to  a  given  matter  the  other  parts 
of  the  record  may  be  considered  and  may  be 
sufficient  to  Justify  the  presumption  that  that 
which  should  have  been  done  was  done.  We 
feel  that  it  would  be  trifling  with  Justice  to 
grant  this  defendant  a  new  trial  upon  this 
question  in  the  face  of  the  record. 

We  are  sustained  in  these  views  by  the 
following  authorities: 

"The  only  remaining  assignment  of  error 
is  that  it  does  not  appear  on  the  record,  that 
the  prisoner  was  present  in  the  court  after 
the  first  day  of  the  trial,  until  its  close  the 
trial  having  been  continued  from  day  to  day 
for  several  days).  The  record  shows  his  pres- 
ence on  the  first  day,  and  when  the  Jury  were 
impaneled  and  sworn ;  and  at  its  close  when 
the  Judgment  was  rendered ;  and  that  at  the 
latter  period,  being  asked  whether  he  had 
anything  to  say  why  judgment  should  not  be 
pronounced  against  him,  he  alleged  no  reasou 
to  the  contrary.  During  all  the  intermedi- 
ate days  of  the  trial,  the  record  merely  shows 
the  entry  of  continuances  In  the  usual  form, 
without  referring  to  the  presence  or  absence 
of  the  prisoner.  We  concur  entirely  with  the 
New  York  Court  of  Appeals  in  Stephens  v. 
People,  19  N.  Y.  549,  that  this  condition  of 
the  record  is  no  ground  of  error;  that  the 
allegation  of  continuances  indicates  that  it 
was  with  the  incidents  before  described,  of 
which  the  presence  of  the  prisoner  was  one 
— this  Is  all  which  is  usually  stated  in  such 
cases.  But  it  is  quite  apparent  that  there 
is  no  ground  for  suspecting  the  prisoner's  ab- 
sence during  any  part  of  the  trial  in  this 
case.  A  motion  was  made  for  a  new  trial 
upon  four  distinct  grounds,  of  which  the  ab- 
sence of  the  prisoner  is  not  mentioned  as 
one — an  omission  not  likely  to  have  occurred 
had  he  been  absent  during  any  part  of  the 
trial,"    Grimm  v.  People,  14  Mich.  300. 

"It  Is  said  the  court  below  erred  in  pro- 
nouncing sentence  upon  the  defendant  during 
his  absence.  No  such  question  was  made  In 
the  court  below,  and  there  is  nothing  in  the 
record  to  indicate  his  absence,  except  the 
mere  failure  of  the  entry  to  affirmatively 
show  that  he  was  present  This  Is  not  suf- 
ficient to  support  the  conclusion.  This  court 
win  presume  that  the  circuit  Judge  did  his 
duty  in  such  matter,  in  the  absence  of  an  af- 
firmative showing  to  the  contrary."  Grlffiu 
V.  People,  109  Tenn.  34,  70  S.  W.  65. 

"According  to  the  rule  governing  appellate 
procedure,  the  duly  authenticated  record  and 
minutes  of  the  trial  cannot  be  contradicted 
in  this  court,  and  every  material  recital  in 
a  Judgment  of  conviction  imports  absolute 
verity.  Wright  v.  Sherman,  3  S.  D.  367,  53 
N.  W.  425;  2  Cyc.  859:  Morgan  v.  State,  51 
Neb.  672,  71  N.  W.  788;  Gray  v.  State,  «3 
Ala.  66 ;  Taylor  v.  Commonwealth,  44  Pa.  131 ; 
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People  V.  Roselle  [78  Cal.  84]  20  Pac.  3C; 
R«pioI«ls  V.  State  [34  Fla.  175]  16  South.  78; 
Andtfson  v.  Commonwealth,  100  Va.  860, 
«  S.  E.  865.  The  record  affinnatlvely  shows 
that  ttae  accused,  when  call^  upon  to  an- 
swer the  Information,  was  present  In  court, 
and  personally  entered  a  plea  of  not  guilty ; 
that  the  cause  was  brought  on  regularly  for 
trial  upon  the  issue  thus  raised,  and  he  was 
sworn  and  testified  on  his  own  behalf;  that 
the  Jury,  after  hearing  all  the  evidence,  and 
in  ttie  presence  of  the  accused,  returned  in- 
to coort  and  delivered  Its  verdict  The  pre- 
sumption that  the  defendant  was  personally 
present  at  all  times  required  by  statute  Is 
therefore  entertalnable.  In  Folden  v.  State, 
13  Neb.  328,  14  N.  W.  412.  Justice  Lake,  In 
speaking  for  the  court,  uses  the  following 
language:  "Where  the  record  once  shows  the 
presence  of  the  prisoner  at  his  trial,  it  will 
be  preetimed  to  have  continued  to  the  end, 
unless  the  contrary  is  affirmatively  shown.' " 
State  V.  Pearse,  19  S.  D.  78.  102  N.  W.  223. 
*Tlie  question  here,  however,  is  not  wheth- 
er the  prisoner  was  entitled  to  be  so  present, 
but  whether  it  sufficiently  appears  on  the 
record  that  he  was  present  The  record 
does  not  set  forth,  with  that  fullness  It 
ml^t  have  done  and  such  as  Is  usual, 
what  did  occur  on  the  trial.  But  'it  is  suffi- 
cient If  It  be  certain,  to  a  certain  intent,  in 
general;  it  is  not  necessary  that  it  should 
be  certain,  to  a  certain  extent  In  every  par- 
ticular, so  as .  absolutely  to  exclude  every 
possible  conclusion,  all  arguments,  presump- 
tion, or  Inference  against  It.'  This  is  the 
language  of  the  court  In  Christmas'  Case, 
20  N.  C.  545.  The  record  In  this  case  shows. 
In  language  sufficiently  Intelligible,  that  the 
prisoner  was  present  at  the  conclusion  of  the 
trial.  It  states  the  names  of  the  Jurors  who 
were  awom  and  charged  to  try  the  case;  It 
then  proceeds,  'who  find  John  Collins,  the 
prtaoner  at  the  bar.  guilty,'  etc.  It  Is  an- 
swered on  the  part  of  the  prisoner  that  this 
does  not  ascertain  with  sufficient  certainty 
his  presence  during  the  trial.  Under  the 
rule  laid  down  In  the  case  of  Christmas  we 
think  It  does;  and  that  we  are  bound,  from 
It  to  believe  that  he  was  present  during  the 
triaL  Craton's  Case  is  an  authority  on  this 
point  The  language  of  the  court  in  that 
ease  Is:  'But  although  It  Is  the  more  cor- 
rect that  the  presence  of  the  accused  should 
be  expressly  affirmed,  yet  we  conceive,  it  Is 
snfBclent  if  it  appear  by  a  necessary  or  rea- 
sonable Implication.  28  N.  C.  169.  In  this 
case  the  accused  Is  called  by  the  jury.  In 
tbelr  verdict,  the  prisoner  at  the  bar,  and 
the  derk.  In  recording  it  calls  him  'the  pris- 
oner at  the  bar.'  It  would  be  too  violent  a 
supposition,  that  he  had  been  brought  to  the 
bar  simply  to  hear  the  verdict  pronounceil. 
when  bis  right  to  be  present  the  whole  time 
is  secured  to  bim  by  the  fundamental  law  oi 
the  country;  and  when  such  is  the  uniform 
practice,  if  not  a  necessary,  it  is  a  reasona- 
ble, implication,  that  such  was  the  fact,  and 


we  so  understand  It  It  has.  however,  been 
argued  before  us  that  the  expression,  the 
prisoner  at  the  bar,  is  satl$!fled,  by  his  being 
in  the  custody  of  the  sherill.  The  priHoner. 
It  Is  true,  is  in  the  custody  of  the  sheriff 
after  his  arrest  until  duly  discharged,  un- 
less he  escape,  but  the  term  of  'the  prisoner 
at  the  bar,'  Is  used  to  designate  where  he 
is  In  his  custody,  to  wit  at  the  bar.  In  the 
presence  of  the  court  and  jury,"  State  v. 
Collins,  30  N.  C.  414. 

"It  is  also  urged,  in  the  prisoner's  behalf, 
that  it  does  not  appear  that  he  was  present 
during  the  trial.  The  return  states  that  he 
appeared  In  his  own  proper  person,  and  was- 
in  due  form  of  law  tried  and  convicted.  As 
It  Is  nowhere  stated  that  he  left  the  court 
after  he  so  appeared,  the  presumption  is 
that  he  did  remain  and  was  present  durtn; 
the  whole  of  the  trial;  certainly,  no  presump- 
tion to  the  contrary  can  be  entertained.  a» 
long  as  nothing  appears  to  support  such  an 
Inference."  Hllderbrand  v.  People,  1  Hun 
(N.  T.)  19. 

"It  is  urged  that  It  does  not  affirmatively 
appear,  from  the  record  of  the  judgment,, 
that  the  defendant  was  in  court  at  the  time 
the  Jury  returned  their  verdict  and  it  was  re- 
ceived by  the  court  The  record  Is  substan- 
tially like  that  Involved  In  Schlrmer  v.  Peo- 
ple, 33  111.  276.  There  the  arraignment  and 
trial  were  upon  one  day,  and  upon  the  fol- 
lowing day  the  Jury  returned  their  verdict 
and  the  Judgment  was  rendered.  It  was 
there  said:  'That  he  [defendant]  was  per- 
sonally present  was  shown  by  his  arraign- 
ment, for  that  Involves  his  personal  appear*- 
ance.  No  Interval  appears  between  the  ar- 
raignment, trial,  verdict,  and  Judgment,  and 
the  presumption,  therefore,  must  be,  the  pris- 
oner remained  In  court  the  whole  time. 
The  whole  proceedings  seem  to  have  been 
very  expeditious,  and  in  the  consecutive  and 
continuous  order  in  which  they  are  stated  In 
the  record  they  necessarily  Imply  his  person- 
al presence  during  the  whole  time,  including 
the  moment  when  sentence  was  passed  by 
the  court  •  •  •  The  fact  of  the  prison- 
er's presence  can,  by  fair  intendment,  be  col- 
lected from  the  record,  and  that  Is  suffi- 
cient' Besides  this,  it  is  affirmatively  stat- 
ed In  the  bill  of  exceptions,  and  thereby 
made  a  part  of  the  record,  that  'thereupon 
the  Jury  rendered  the  following  verdict 
against  the  defendant ;  he  being  then  present 
In  open  court'  Our  conclusion  is,  that  there 
is  no  just  ground  for  claiming  that  the  rec- 
ord does  not  show  that  the  defendant  was- 
In  court  when  the  verdict  was  returned  and 
received."  Padfleld  v.  People,  146  111.  664. 
35  N.  E.  470. 

"The  trial  commenced  on  the  6th  day  of 
October,  the  evidence  and  arguments  of 
counsel  were  completed  and  the  Jury  were 
Instructed  and  retired  on  the  7th,  and  re- 
turned their  verdict  Into  court  and  were  dis- 
charged on  the  8th.  It  is  assigned  as  error 
that  the  record  fails  to  show  a^inati>^^ 
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that  the  defendants  were  present  in  court 
during  the  progress  of  the  trial  on  the  7tU 
day  of  October,  or  at  the  time  when  the  jury 
returned  their  verdict  into  court,  on  the  8th. 
It  is  a  well-settled  rule  of  the  common  law 
that  a  prisoner  accused  of  a  felony  most  l>e 
present  in  person  throughout  the  trial,  and 
that  the  record  should  show  such  fact.  Har- 
ris V.  People,  130  111.  457  [22  N.  E.  826].  If 
the  presence  of  the  prisoner  in  court  can  by 
fair  intendmeijt  be  collected  from  the  entire 
record,  that  is  sufficient.  Schlrmer  t.  Peo- 
ple, 33  III.  276;  Padfleld  t.  People,  146  111. 
660  [35  N.  E.  469];  Bolen  v.  People,  184  lU. 
338  [56  N.  E.  508].  The  right  to  be  present, 
however,  may  be  waived  by  the  defendant. 
Sahllnger  v.  People,  102  111.  241.  The  record 
shows  that  the  defendants  were  all  personal- 
ly present  at  the  time  the  trial  commenced, 
on  the  6th;  that  dnring  the  trial  each  of  the 
defendants  testified  as  a  witness  for  the  de- 
fense; that  there  was  no  interval  between 
the  commencement  of  the  trial  and  the  ver- 
dict; that  the  whole  proceedings  were  com- 
pleted within  three  days  and  were  carried  on 
in  a  consecutive  and  continuous  order,  and 
that  a  motion  for  a  new  trial  was  made  upon 
the  receipt  of  the  verdict  upon  five  distinct 
grounds,  of  which  the  absence  of  the  defend- 
ants is  not  mentioned  as  one.  In  the  case 
of  Schlrmer  v.  People,  supra,  which  was  an 
indictment  for  murder,  the  record  showed 
uo  interval  between  the  arraignment  of  the 
prisoner,  the  trial,  verdict,  and  Judgment 
The  whole  proceeding  appeared  to  have  been 
completed  within  tw'o  successive  days  and  in 
continuous  order.  It  was  held,  upon  such 
recmrd,  that  the  presence  of  the  defendant 
during  the  whole  proceeding,  down  to  the 
moment  sentence  was  passed  upon  him,  was 
a  matter  which  might  fairly  be  implied. 
This  case  was  approved  and  reaffirmed  in 
Padfield  v.  People,  supra.  The  doctrine 
seems  to  be  well  settled  that  where  the  rec- 
ord shows  that  the  accused  was  present  at 
the  commencement  of  the  trial,  the  whole 
proceeding  appearing  to  have  taken  place  in 
consecutive  and  continuous  order  and  noth- 
ing to  the  contrary  appearing  therefrom.  It 
will  be  presumed  that  he  was  present  at 
every  subsequent  stage  of  the  proceeding 
down  to  the  return  imd  receipt  of  the  ver- 
dict Dodge  V.  People,  4  Neb.  220;  Stephens 
V.  People,  19  N.  T.  549;  Rhodes  v.  State,  23 
Ind.  24;  Brown  v.  State,  13  Ark.  96;  Smith 
T.  State,  60  6a.  430;  Harrlman  y.  State,  2 
G.  Greene  (Iowa)  270;  Holmes  v.  Common- 
wealth, 25  Pa.  221;  Grimm  y.  People,  14 
Mich.  300;  State  v.  Craton,  28  N.  C.  164." 
Sewell  et  al.  v.  People,  189  III.  174,  59  N. 
E.  583. 

"As  recited  In  the  transcript  the  case  was 
originally  set  for  trial  Monday,  September 
2,  1901.  The  defendant  had  previously  been 
properly  arraigned  and  pleaded  not  guilty. 
The  record  is  silent  In  reference  to  the  pres- 
ence or  absence  of  the  defendant  or  his  coun- 
sel at  the  time  it  was  so  set    The  presump- 


tion is  in  favor  of  the  regularity  of  the  pro- 
ceedings in  the  trial  court  and  that  they 
were  present  The  2d  of  September  being  a 
holiday,  however,  the  court  had  the  case  set 
for  trial  for  the  3d  of  September,  at  which 
time,  it  Is  recited  In  the  transcript  the  de- 
fendant was  In  Jail  and  not  in  court."  Peo- 
ple V.  Rader,  136  Cal.  253,  68  Pac.  707. 

"It  Is  further  assigned,  as  error,  that  the 
record  does  not  show  that  the  defendant  was 
present  at  the  trial,  or  at  the  rendition  of 
the  verdict  Such  presence  is  required  by 
the  Revision,  {{  4706,  4826.  The  record  does 
show,  that  on  the  4th  day  of  April,  1864, 
the  cause  coming  on  for  hearing,  the  defend- 
ant was  called,  and  falling  to  appear,  a  de- 
fault was  entered  against  him  and  his  sure- 
ties on  his  bail  bond.  That  on  the  6th  day 
of  April,  the  defendant  appearing  in  open 
court  the  default  was  set  aside  and  a  Jury 
trial  bad,  and  verdict  rendered  on  the  6th, 
that  on  the  7th,  a  motion  for  a  new  trial  wag 
made  and  overruled,  and  on  the  9th,  'the  de- 
fendant' being  in  open  court,  was  called  within 
the  bar  and  sentenced.  Being  thus  shown  to 
be  present  at  the  commencement  and  conclu- 
sion of  his  trial,  this  court  will  presume  the 
defendant  present  all  the  time^  unless  the 
contrary  Is  shown.  Harrlman  v.  State,  2  O. 
Greene,  270.  In  other  words,  the  error,  if 
any  was  conunitted,  must  be  shown  affirma- 
tively by  the  party  complaining  of  It"  State 
V.  Wood,  17  Iowa,  18. 

"So  far  as  shown  by  the  record,  neither 
of  the  plaintiffs  in  error  was  absent  when 
the  instruction  was  given.  It  does  appear 
that  they  were  present  on  that  date,  and  the 
presumption  is,  in  the  absence  of  anything  to 
the  contrary,  that  they  were  present  at  every 
stage  of  the  proceeding.  Schlrmer  v.  People, 
33  III.  276.  PlaintifTs  in  error  attempt  to 
show  the  contrary  by  affidavits  filed  in  sup- 
port of  their  motion  for  a  new  trial,  bnt 
such  affidavits  cannot  be  taken  as  evidence 
of  what  occurred  at  that  particular  time. 
Dreyer  y.  People,  188  111.  40  [58  N;  E.  620, 
59  N.  E.  424,  58  L.  R.  A.  869];  Mayes  v. 
People,  106  111.  306  [46  Am.  Rep.  698] ;  Scott 
y.  People,  141  111.  195  [30  N.  E.  329] ;  Peyton 
V.  Village  of  Morgan  Park,  172  111.  102  [49 
N.  E.  1003].  If  plaintiffs  lii  error  were  ab- 
sent from  the  room,  as  alleged  in  these  af- 
fidavits, they  cannot  take  advantage  of  such 
absence,  for  the  reason  that  they  voluntarily 
absented  themselves.  Sahllnger  v.  People, 
102  III.  241."  Gallagher  v.  People,  211  IlL 
158,  71  N.  E.  842. 

"Notwithstanding  it  Is  established  by  the 
pleadings  In  this  proceeding  that  the  appel- 
lant was  In  fact  present  during  the  trial 
which  resulted  in  his  conviction,  it  is  con- 
tended that  the  Judgment  under  which  be  is 
imprisoned  Is  a  nullity  because  the  record 
of  conviction  does  not  disclose  bis  presence 
'at  any"  time  during  which  the  trial  proceed- 
ed.' Assuming  that  the  presence  or  absence 
of  the  accused  during  the  trial  of  a  felony 
can  be  ascertained  alone  from  the  record  of 
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the  court  -wherein  he  was  convicted,  and  that 
an  Inquiry  touching  the  question  is  proper 
in  a  habeas  corpus  proceeding,  we  will  pro- 
ceed to  determine  what  this  record  of  convic- 
tion discloses,  and  what  the  law  requires  re- 
garding personal  presence  in  criminal  cases. 
It  appears  on  the  face  of  the  record  that  the 
Indictment  was  returned  on  June  4,  1901; 
that  the  appellant  was  personally  present 
and  arraigned  on  the  same  day;  that  he 
was  personally  present  and  entered  the  plea 
«f  not  guilty  on  June  5th ;  that  the  Jury  was 
selected  and  sworn  on  June  6tb ;  that  on  the 
same  day  certain  witnesses  were  sworn  and 
examined  on  behalf  of  the  state,  and  certain 
(rtbers,  among  whom  was  Frank  KotlUnlc, 
on  behalf  of  the  defendant ;-  that  on  June  8th 
the  court  charged  the  jury ;  that  on  the  same 
day  the  verdict  was  returned,  and  Judgment 
pronounced  In  the  personal  presence  of  the 
appellant.  Thus  it  appears  affirmatively  that 
the  proceedings  from  the  return  of  the  In- 
dictment to  the  rendition  of  Judgment  took 
place  on  four  days;  that  the  appellant  was 
personally  present  for  arraignment,  to  plead, 
to  receive  the  verdict,  and  to  receive  sen- 
tence; and  that  he  was  personally  present 
on  three  of  the  four  days  in  which  any  ac- 
tion appears  to  have  been  taken  in  his  case. 
If  the  indictment  Is  for  a  felony,  the  stat- 
ute requires  the  defendant  to  be  personally 
present  at  the  trial.  Rev.  Code  Cr.  Proc.  t 
SOL  The  trial  begins  when  the  Jury  haib 
been  Impaneled  and  sworn.  It  ends  when 
the  Judge  has  concluded  his  charge.  Id.  { 
350.  Where  a  felony  is  charged,  the  defend- 
ant is  also  required  to  I>e  personally  present 
at  the  time  of  arraignment,  when  the  verdict 
is  received,  and  when  Judgment  is  pronounc- 
ed. Id.  f{  244,  398,  437,  444.  His  personal 
presence  is  not  necessary  at  times  other  than 
tboee  prescribed  by  the  statute.  Territory 
T.  Gay,  2  Dak.  125,  2  N.  W.  477.  Can  we 
conclude  that  appellant  was  personally  pres- 
ent at  the  trial?  Concerning  the  determina- 
tion of  this  question  the  authorities  are  con- 
flictliig.  In  California  it  was  held  that,  un- 
less the  contrary  appears  from  the  record. 
It  will  be  presumed  that  the  accused  was 
preeent  at  a  time  required  by  the  statute. 
People  V.  Sing  Lum,  61  Cal.  538.  On  the 
other  band.  It  was  held  In  Wisconsin  that 
no  presumption  will  be  Indulged  to  supply 
the  record  in  a  criminal  case,  where  it  does 
not  show  the  necessary  fact  of  the  defend- 
ant's presence.  French  v.  State  [85  Wis.  400] 
65  N.  W.  566,  21  L.  R.  A.  402,  39  Am.  St 
Rep.  %5.  Between  these  two  extremes  are 
numerous  decisions  to  the  effect  that  It  Is 
sufficient  If  the  fact  of  the  defendant's  pres- 
ence can,  by  fair  ifltendraent,  be  collected 
from  the  entire  record.  Schlrmer  v.  People, 
33  m.  276;  Stephens  v.  People,  19  N.  X.  550; 
Brown  v.  State  [29  Fla.  643]  10  South.  736 ; 
Folden  v.  State,  13  Neb.  328,  14  N.  W.  412; 
Jeffries  v.  Commonwealth,  12  Allen  [Mass.] 
145;  State  V.  Cartwrlght,  10  Or.  193;  Terri- 
tory y,  Zarberry,  2  N.  M.  391.    In  Brown 


V.  State,  supra,  this  language  Is  used:  'In 
felonies  it  is  necessary  that  the  accused  be 
personally  present  during  the  progress  of 
the  trial,  including  the  Judgment  or  sentence 
of  the  court  imposing  the  penalty  of  the  law. 
But,  while  it  Is  best  always  to  tiave  the  rec- 
ord show  directly  and  affirmatively  that  the 
accused  was  personally  present  at  each  and 
every  stage  of  the  trial,  yet  it  will  be  suffi- 
cient if  it  appear  therefrom  by  necessary  and 
reasonable  implication  that  he  was  present.' 
In  JefTries  v.  Commonwealth,  supra,  the  rule 
is  thus  stated:  'Nor  Is  it  necessary  that  the 
record  should  In  direct  terms  state  that  the 
party  was  personally  present  at  the  time  of 
the  rendition  of  the  verdict,  and  during  all 
the  previous  proceedings  of  the  trial.  How- 
ever necessary  it  may  be  that  such  should 
have  been  the  fact,  it  Is  not  necessary  to  re- 
cite it  In  the  record.  The  record  shows  that 
he  was  present  at  the  arraignment,  and 
present  to  receive  his  sentence.*  Mr.  Chief 
Justice  Lake,  speaking  for  the  court  In  Fold- 
en  V.  State,  supra,  soys:  'And,  lastly,  It  Is 
urged  that  the  record  falls  to  show  affirma- 
tively that  the  prisoner  was  present  In  court 
when  the  Jury  brought  In  their  verdict.' 
This  point  was  not  made  in  the  motion  for 
a  new  trial,  and  therefor^  even  if  it  could 
otherwise  be  regarded  as  fatal  to  the  Judg- 
ment, it  is  too  late  to  raise  It  now.  -Dodge 
V.  People,  4  Neb.  220.  The  record,  however, 
does  show  that  the  prisoner  was  duly  ar- 
raigned, and  pleaded  to  the  Indictment;  that 
he  was  present  at  the  impaneling  of  the  Jury 
who  tried  him,  and  gave  his  own  testimony 
as  a  witness  before  them.  With  these  facte, 
it  would  be  altogether  unreasonable  to  pre- 
sume from  the  mere  silence  of  the  record  on 
that  point  that  he  was  absent  when  the  ver- 
dict was  received  by  the  court  Where  the 
record  once  shows  the  presence  of  the  pris- 
oner at  his  trial,  it  will  be  presumed  to  have 
continued  to  the  end,  unless  the  contrary  is 
affirmatively  shown.  The  presumption  is, 
rather,  that  the  trial  court  did  Ite  duty  than 
that  It  did  not'  Supported  by  the  foregoing 
authorities,  and  others  that  might  be  cited, 
we  have  no  hesitancy  In  concluding,  from 
the  facta  appeariug  on  the  face  of  the  rec- 
ord, that  the  appellant  was  personally  pres- 
ent during  the  trial  which  resulted  in  his 
conviction."  State  v.  Swenson,  18  S.  D.  19C, 
99  N.  W.  1114. 

"It  is  claimed  that  the  record  does  not 
show  that  the  prisoner  was  present  in  court 
during  the  trial,  nor  at  the  time  sentence 
was  pronounced.  It  appears  from  the  rec- 
ord, that  the  prisoner  was  duly  arraigned 
and  plead  not  guilty,  that  he  was  present 
during  the  time  the  Jury  were  being  Im- 
paneled, that  after  the  evidence  was  closed 
he  filed  instructions  with  the  clerk  and  ex- 
cepted to  the  instructions  given  by  the  court 
on  its  own  motion,  but  the  record  Is  silent 
as  to  whether  the  prisoner  was  present  in 
court  or  not,  at  the  time  the  Jury  returned 
their  verdict    The  rule  is  well  established  j 
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that  in  all  cases  of  felony  tbe  prisoner  must 
be  present  In  court  during  the  trial,  and  at 
the  time  the  verdict  is  received,  and  no  valid 
Judgment  can  be  predicated  on  a  verdict  re- 
ceived in  the  aljsence  of  the  prisoner.  At  com- 
mon law,  the  finding  of  the  jury  of  the  guilt 
of  the  accused  was  conclusive  of  that  fact, 
and  the  court  possessed  no  power  to  set  the 
verdict  aside  and  grant  a  new  trial  on  the 
merits,  on  the  motion  of  the  accused,  even 
where  tbe  verdict  was  clearly  against  tbe 
weight  of  tbe  evidence.  Hllllard  on  New 
Trials,  114.  Queen  v.  Bertrand,  1  F.  C.  520. 
The  King  v.  Fowler,  4  Bar.  &  Aid.  275.  1 
Ch.  C.  L.  653.  Neither  was  counsel  allowed 
a  prisoner  upon  his  trial  on  the  general  is- 
sue, in  any  capital  crime,  unless  some  point 
of  law  arose  proper  to  be  discussed.  4  Black- 
stone,  Com.  355.  To  guard  against  this  pro- 
vision of  the  common  law,  the  Constitution 
of  the  United  States  provides  that  In  all 
criminal  prosecutions  the  accused  shall  have 
the  assistance  of  counsel  for  his  defense. 
Nor  must  it  be  forgotten,  that  among  the 
variety  of  actions  that  men  are  liable  to 
commit,  160  were  declared  to  be  felonies 
without  benefit  to  clergy,  the  punishment  of 
which  was  death.  4  Blackstone,  19.  There- 
fore the  utmost  caution  was  required  In  capi- 
tal trials,  in  favor  of  life,  and  if  an  irregu- 
larity materially  affecting  the  trial  occurred 
to  the  injury  of  the  accused,  the  court  usual- 
ly represented  such  matter  to  the  crown,  and 
a  pardon  was  granted.  Commonwealth  v. 
Qreen,  17  Mass.  534.  Now,  hoyrever,  in  the 
Court  of  Queen's  Bench,  when  tbe  record  is 
before  that  court  and  it  appears  that  evi- 
dence has  been  improperly  admitted,  or  the 
jury  have  been  misdirected,  a  new  trial  may 
be  granted  in  cases  of  felony.  Bex  v.  Scaife^ 
2  Don.  C.  C.  281,  17  Q.  B.  238 ;  and  a  person 
accused  of  crime  is  allowed  the  assistance  of 
counsel  to  conduct  bis  defense.  In  this 
country  the  almost  uniform  practice  has  been 
to  extend  to  criminal  cases,  so  far  as  the  re- 
vision of  verdicts  is  concerned,  substantial- 
ly the  same  principles  which  have  been  es- 
tablished in  civil  cases;  and  by  statute  In 
this  state,  after  a  verdict  of  guilty,  a  de- 
fendant may  move  for  a. new  trial,  on  any 
of  all  of  the  grounds  therein  set  forth.  And 
it  is  his  duty.  In  such  a  case,  to  bring  before 
the  court,  by  bis  motion,  all  the  reasons 
which  are  known  to  exist  for  setting  aside 
tbe  verdict  and  granting  a  new  trial.  There 
is  no  reason  why  the  same  rule  in  that  re- 
spect should  not  apply  in  criminal  as  in 
civil  cases.  In  this  case.  In  the  23  grounds 
assigned  in  the  motion  for  a  new  trial,  there 
is  no  allegation  that  the  prisoner  was  not 
present  In  court;  the  only  irregularity  com- 
plained of  in  the  proceedings  of  the  court 
Is  in  overruling  the  motion  of  the  prisoner 
to  quash  the  indictment.  The  presumption 
Is  that  the  court  performed  Its  duty,  and 
that  the  prisoner  was  in  court  at  the  time 
tbe  vei'diet  of  the  jury  was  received.  In 
the  case  of  Beale  v.  Commonwealth,  25  Pa. 


18,  the  court  held:  'We  are  not  to  expect 
too  much  from  the  records  of  judicial  pro- 
ceedings. They  are  memorials  of  the  judg- 
ments and  decrees  of  the  judges,  and  contain 
a  general  but  not  a  particular  detail  of  alt 
that  occurs  before  them.  If  we  must  insist 
on  finding  every  fact  fully  recorded  before 
a  citizen  can  be  punished  for  an  otTense 
against  tbe  laws,  we  should  destroy  public 
justice,  and  give  unbridled  license  to  crime. 
Much  must  be  left  to  intendment  and  pre- 
sumption, for  it  is  often  less  difficult  to  do 
things  correctly  than  to  describe  them  cor- 
rectly.' And  in  Rhodes  v.  State,  23  Ind.  24, 
the  court  held:  'In  this  case  the  prisoner  is 
shown  by  the  record  to  have  been  present 
In  court  at  the  commencement  of  the  trial. 
The  record  is  silent  as  to  where  he  was  at 
the  return  of  the  verdict  W©  presume  he 
was  In  court.'  See,  also.  Brown  v.  State,  13 
Ark.  100."    Dodge  v.  People,  4  Neb.  220. 

"A  motion  is  also  submitted  in  arrest  of 
judgment.  The  reason  assigned  Is  Insuffi- 
cient From  the  record  It  appears  that  the 
prisoner  was  at  the  bar  during  the  selection 
of  the  jury;  for  it  shows  at  the  commence- 
ment of  the  trial,  that  the  prisoner  being 
brought  to  the  i)ar  in  the  'custody  of  the 
sheriff,'  etc. ;  after  this  is  the  drawing  of  the 
jury;  and  the  jury  in  their  verdict  say  that 
they  find  tbe  prisoner  at  the  bar,  etc.,  and 
after  it  Is  this  entry:  'The  prisoner  is  there- 
upon remanded  to  jail.'  It  thus  mauifestly 
appears  that  the  prisoner  was  present  at  the 
bar  when  tbe  jury  was  drawn,  and  during 
tbe  whole  time  of  the  trial.  The  entry,  aft- 
er he  was  brought  Into  court  'It  Is  therefore 
ordered  that  he  be  again  committed  to  bis 
custody' — that  is,  the  custody  of  the  sheriff, 
— cannot  alter  tbe  record  as  to  bis  actual 
presence.  Such  an  order  was  right  and 
proper,  to  make  the  sheriff  responsible  for 
bis  person,  so  as  to  prevent  an  escape,  and 
supersede  the  necessity  for  a  fresh  order  to 
that  effect  every  time  the  court  should  take 
a  recess,  which  often  occurs  on  the  trial  of  a 
capital  case.  It  is  true  the  prisoner  was  in 
the  custody  of  the  law,  and  the  court  had  a 
right  to  so  order  as  that  he  should  be  forth- 
coming to  bear  his  verdict  and  the  judg- 
ment."   State  V.  Langford,  44  N.  C.  436. 

As  this  is  a  new  question  in  Oklahoma 
we  have  copied  the  above  authorities  for  the 
purpose  of  showing  that  our  views  are  sus- 
tained by  authority  as  Well  as  by  justice 
and  reason. 

Sixth.  In  his  closing  argument  to  the 'ju- 
ry tbe  county  attorney  used  the  following 
language:  "The  reason  I  asked  Peto  Mul- 
lens if  Ed.  Thompson  hadn't  bad  to  hold  him 
to  keep  him  from  shooting  Wash  Barnes  on 
one  occasion  in  Savanna,  was  t>ecause  I  bad 
been  Informed  that  he  had  said  that  by  what 
I  regard  as  reliable  parties."  The  defend- 
ant objected  to  the  remarks  of  the  county 
attorney  and  moved  the  court  to  exclude 
them  from  the  jury.  This  motion  was  over- 
ruled by  the  court,  to  which  tbe  defendant 
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excepted.  The  case-made  shows  that  these 
remarks  of  the  connty  attorney  were  made 
in  reply  to  remarks  made  by  one  of  the 
counsel  for  the  defendant  Counsel  for  the 
defendant,  in  the  course  of  his  argument, 
had  stated  that  the  county  attorney  bad 
tried  to  get  matters  before  the  jury  he  could 
not  prove  and  had  Insinuated  the  existence 
at  certain  facts  of  which  there  was  no  ev- 
idence, and  gave  as  an  instance  the  question 
asked  Mullens  by  the  county  attorney,  and 
then  challenged  the  county  attorney  to  say 
why  he  did  not  put  Thompson  on  the  stand. 
It  was  in  reply  to  this  challenge  that  the 
statement  objected  to  was  made,  and  the 
connty  attorney  further  stated  at  the  time 
that  the  reason  why  he  had  not  put  Thomp- 
don  on  the  stand  to  testify  was  because  he 
had  found  out  that  Thompson's  evidence 
would  not  sustain  the  information  which  he 
had  received.  It  is  thus  seen  that  the  state- 
ment made  by  the  county  attorney  was  in 
reply  to  an  accusation  of  unfairness,  which 
had  been  brought  against  him  by  counsel 
for  the  defendant,  and  also  explained  why  he 
bad  not  placed  Thompson  on  the  stand.  The 
defendant's  counsel,  having  provoked  this 
controversy  and  having  challenged  the  coun- 
ty attorney  to  make  the  explanation  to  the 
jury,  the  defendant  is  in  no  condition  to 
complain  at  the  remarks  made  by  the  coun- 
ty attorney.  The  trial  court  therefore  did 
not  err  in  refusing  to  withdraw  the  remarks 
of  the  connty  attorney  from  the  Jury.  Where 
remarks  of  a  prosecuting  attorney  have  been 
provoked  and  are  ia  reply  to  defendant's 
counsel,  such  remarks  are  not  ordinarily 
groond  for  a  new  trial.  See  Buck  v.  Terr., 
1  Okl.  Cr.  517,  98  Pac.  1017. 

Seventh.  The  Jury  found  the  defendant 
guilty  of  manslaughter  in  the  first  degree 
and  assessed  his  punishment  at  imprisonment 
in  tbe  penitentiary  for  a  period  of  20  years, 
but  the  Judgment  of  the  court  recited  that 
the  defendant  had  been  convicted  for  the 
crime  of  murder  and  tbe  court  sentenced  the 
defendant  to  20  years'  imprisonment  in  the 
.^tate  penitentiary  for  said  offense  of  mur- 
der. Counsel  for  the  defendant  insist  that 
a  new  trial  should  be  granted  the  defend- 
ant on  account  of  the  variance  between  the 
verdict  and  sentence  of  the  court  It  goes 
without  the  saying  that  the  verdict  is  the 
basis  of  the  Judgment  Therefore  the  Judg- 
ment and  sentence  must  follow  the  verdict 
Here  we  have  a  defendant  convicted  for 
one  offense  and  sentenced  for  another.  Up- 
on tbe  face  of  tbe  sentence  it  appears  that 
error  was  committed,  because  under  our  stat- 
utes It  would  be  Impossible  to  sentence  a  de- 
fendant to  20  years'  imprisonment  In  the 
penitentiary  for  the  crime  of  murder.  The 
punishment  for  the  crime  of  murder  is  ei- 
ther death  or  Imprisonment  in  the  peniten- 
tiary for  life.  So  upon  its  face,  without 
reference  to  the  verdict,  the  Judgment  and 
«euten«<  in  this  case  is  erroneous.    We  do 


not  feel,  however,  that  we  should  grant  the 
defendant  a  new  trial  on  this  account  The 
supreme  purpose  of  this  court  is  to  decide 
every  case  on  its  actual  merits  and  according 
to  the  truth  and  Justice  of  the  questions  in- 
volved. We  cannot  reverse  a  case  on  account 
of  any  technical  error  or  defect  which  did 
not  deprive  the  defendant  of  some  substan- 
tial right  We  find  that  up  to  and  includ- 
ing the  rendition  of  the  verdict  in  this  case 
that  the  defendant  was  not  deprived  of  any 
such  right  He  was  tried  by  a  fair  and  im- 
partial Jury.  The  evidence  amply  sustains 
the  verdict.  The  variance  between  the  Judg- 
ment and  the  verdict  was  in  all  probability 
the  result  of  a  clerical  error.  We  do  not 
believe  a  new  trial  should  be  granted  in  such 
a  case,  because  the  error  can  be  corrected 
without  Injury  to  the  rights  of  the  defend- 
ant 

In  this  connection  we  desire  to  say  to  the 
connty  attorneys  of  tbe  state  that  It  is  their 
duty  to  prepare  all  orders  and  Judgments  in 
criminal  cases.  A  failure  to  do  this  on  the 
part  of  some  of  the  county  attorneys  of  the 
state  has  given  this  court  a  great  deal  of 
trouble,  and  has  greatly  hindered  us  In  the 
determination  of  cases.  It  is  also  the  duty 
of  county  attorneys,  when  an  appeal  is  tak- 
en, to  carefully  read  over  the  case-made  and 
transcript  of  the  record  and  see  that  the 
orders  and  Judgments  of  the  court  are  cor- 
rectly copied  therein.  It  is  a  matter  of  con- 
stant repetition  in  this  court  to  have  motions 
filed  to  correct  defective  records.  This  all 
comes  from  the  heedlessness,  carelessness,  or 
incompetence  of  some  of  the  county  attor- 
neys of  the  state.  It  not  only  results  In 
great  delay  in  the  administration  of  Justice, 
but  it  also  adds  materially  to  the  expenses 
incurred  in  tbe  business  of  the  court  and 
frequently  forces  this  court  to  reverse  con- 
victions which  would  have  been  aflirmed, 
had  It  not  been  for  neglect  on  the  part  of 
the  county  attorneys  as  hereinbefore  pointed 
out.  We  suggest  to  the  trial  judges  of  the 
state  that,  except  in  instances  where  they 
have  clerks  of  experience  and  approved  abil- 
ity, they  require  the  county  attorneys  to  at- 
tend to  these  duties.  We  trust  that  we  will 
not  have  occasion  to  call  attention  to  this 
matter  again. 

It  Is  ordered  by  the  court  that  all  of  the 
proceedings  had  In  the  trial  court  in  this 
case  up  to  and  including  the  verdict  of  the 
Jury  are  approved  and  affirmed,  and  that  tbe 
Judgment  and  sentence  of  the  trial  court  be 
set  aside  upon  the  ground  of  the  variance 
between  the  verdict  of  the  Jury,  and  that 
this  cause  be  remanded  to  the  district  court 
of  Pittsburg  county,  with  directions  to  the 
Judge  of  said  court  to  resentence  the  defend- 
ant In  conformity  to  the  verdict  of  the  Jury. 
When  the  defendant  has  been  resentenced  in 
accordance  with  tbe  verdict  of  the  Jurj-,  the 
sheriff  of  Pittsburg  county  will  forthwith  de- 
liver the  defendant  to  the  warden  of  the 
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penitentiary  at  McAIester,  In  order  that  the 
sentence  of  the  court  may  be  executed  with- 
out further  delay. 

DOYLE  and  RICHARDSON,  JJ.,  concur. 


(4  OU.  Cr.  S26) 

FIFE  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Nov. 

23,  1910.) 

(SyUaiui  by  tke  Court.) 

1.  States    (S    9*)  —  Jurisdiction  —  Offensbs 
Pbio*  to  Statehood. 

The  courts  of  the  state  of  Oklahoma  have 
iurisdiction  of  offenses  committed  prior  to  state- 
hood. 

[EM.  Note.— For  other  cases,  see  States,  Cent 
Dig.  i  4 :   Dec  Dig.  i  0.*J 

(Additiotuil  SvlUihu*  iv  Editorial  Staff.) 

2.  CaiMiNAi,  I<AW   (i   1144*)— Appeal  — Rc- 
viKw— Pbbsumption— Reoulabity  of  Vkb- 

DICT. 

Where  the  record  on  appeal  shows  that  the 
verdict  of  a  petit  jury  was  signed  by  the  fore- 
mau,  and  there  is  nothing  in  the  record  to  show 
that  the  court  instructed  the  jury  that  less  than 
the  twelve  jurors  could  return  a  verdict,  and 
nothing  to  show  that  less  than  the  twelve  con- 
curred in  the  verdict  returned,  it  will  be  pre- 
sumed that  the  verdict  was  regular  and  unani- 
mous. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  2747,  3018;  Dec.  Dig.  i 
1144.»] 

Appeal  from  District  Court,  Okmnlgee 
County;    John  Carutbers,  Judge. 

Sam  Fife  was  convicted  of  assault  with 
Intent  to  kill,  and  he  appeals.  Affirmed,  with 
directions. 

M.  A.  Holcomb  and  J.  B.  Clapp,  for  plaln- 
titr  In  error.  Smith  0.  Matson,  Asat.  Atty. 
Gen.,  for  the  State. 

FURMAN,  P.  J.  The  brief  for  the  state 
correctly  states  the  alleged  errors  relied  up- 
on and  the  law  governing  such  questions  as 
follows:  "The  errors  alleged  and  argued  as 
causes  for  reversal  are  two,  namely:  *(1) 
That  defendant  was  indicted  by  a  grand 
jury  composed  of  only  12  men,  any  nine  of 
whom  concurring  could  return  an  Indict- 
ment, when  under  the  laws  In  force  at  the 
time  of  the  commission  of  said  crime.  If 
any,  a  lawful  grand  jury  composed  of  16 
men,  any  12  of  whom  could  return  an  Indict- 
ment, and  that  the  grand  jury  had  no  juris- 
diction to  return  this  Indictment  (2)  That 
the  accused  bad  the  right  to  be  tried  by  a 
petit  jury  of  12  men  who  had  no  right  to 
return  other  than  an  unanimous  verdict' 
The  questions  herein  presented  have  already 
been  decided  by  the  Supreme  Court  of  this 
state  and  also  by  your  honorable  court  ad- 
versely to  the  contentions  of  counsel  for  de- 
fendant, and  It  Is  only  necessary  to  cite 
those  cases  In  this  brief.  As  to  the  juris- 
diction of  the  district  court  of  Okmulgee 


county,  we  dte  Hlgglns  ▼.  Brown,  Judge,  1 
Okl.  Cr.  R.  83,  94  Pac.  703,  and  other  cas- 
es there  cited.  As  to  the  question  of  the 
sufficiency  and  legality  of  an  Indictment  re- 
turned by  a  grand  jury  only  of  12  men  for 
crimes  committed  prior  to  statehood  In  the 
old  Indian  Territory,  we  dte  John  Hop- 
kins v.  State  (not  yet  officially  reported)  108 
Pac.  420;  Canard  v.  State,  2  Okl.  Cr.  505, 
103  Pac.  737.  The  Indictment  In  this  case  Is 
Indorsed,  'True  bill.  H;  S.  Brown,  Foreman.' 
(See  Record.)  As  to  the  second  conteutlon, 
the  record  shows  that  the  verdict  of  the  petit 
jury  is  signed  by  the  foreman,  and  the  pre- 
sumption Is  In  favor  of  Its  regularity  and 
that  it  Is  an  unanimous  verdict  There  is 
nothing  In  this  record  to  show  that  the  court 
instructed  the  jury  that  less  than  the  entire 
twelve  could  return  a  verdict,  and  there  Is 
nothing  to  show  that  less  than  the  twelve 
concurred  In  the  verdict  returned.  This  rec- 
ord does  net  disclose  that  the  defendant  was 
deprived  of  the  number  of  peremptory  chal- 
lenges to  which  be  would  have  been  entitled 
prior  to  statehood  or  of  any  other  right  that 
this  court  has  held  to  be  a  substantial  right" 

Counsel  for  appellant  then  contends  that 
the  verdict  is  contrary  to  the  evidence.  An 
examination  of  the  record  will  show  that  the 
testimony  offered  on  behalf  of  the  state  tend- 
ed to  establish  an  unprovoked  attempt  at  as- 
sassination on  the  part  of  the  defendant 
The  evidence  for  the  defendant  tends  to 
show  that  he  acted  only  In  self-defense.  The 
witnesses  were  before  the  jury,  and  they 
were  In  a  much  better  position  to  determine 
as  to  which  testimony  was  creditable  than 
are  the  members  of  this  court 

The  judgment  of  the  trial  court  is  affirm- 
ed, with  directions  that  It  be  amended  so  as 
to  provide  for  the  confinement  of  the  de- 
fendant In  the  state  iienitentiary  at  McAIes- 
ter. 

DOYLE  and  RICHARDSON,  JJ.,  concur. 


(4  Okl.  Cr.  547) 

GARNSET  v.  STATa 

(Criminal  Court  of  Appeals  of  Oklahoma.    Dec. 
1,  1910.) 

(Svllabus  by  the  Court.) 

1.  IWDICTMERT     AND     INPOBMATION     (|    1»)  — 

RionT  TO  TaiAt  on  Presentment  ob  In- 
dictment—CJonstittjtional  Provisions. 
Article  6  of  the  amendments  to  the  Con- 
stitution of  the  United  States,  providing  that 
"no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  unless  on  a  pre- 
sentment or  indictment  of  a  rrand  jury,"  guar- 
antees to  a  defendant  chargea  with  the  commis- 
sion of  a  felony  in  Oklahoma  Territory,  prior 
to  statehood,  an  unalterable  right  to  be  accused 
by  indictment  only. 

[EM.  Note.— For  other  caaes,  see  Indictment 
and  Information,  Cent  Dig.  I  5;  Dec.  Dig.  f 
I.*] 
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2.  Indictment  akd  Information  (8  2*)— Ne- 
cessitt  for  indictment  —  constitdtionai. 
Provisions. 

In   such  cases  the  indictment  is  a  neces- 

sarj  requisite  to  gire  the  court  jarisdiction,  and 

vithont  indictment  the  court  has  no  jarisdiction 

to  try. 
IBi.  Note.— For  other  cases,  see  Indictment 

and   Infonnation,  Cent.  Dig.  S  5;    Dec.   Dig. 

S.  Indictment  and  Information  (J  S*)— Ne- 
cebsitt  fob  indictment  —  ''infamous 
Crime." 

A  crime  punishable  by  imprisonment  for  a 
trrm  of  years  at  hard  labor  is  an  "infamous 
erime,"  within  the  provision  of  the  fifth  amend- 
ment of  the  Constitution  of  the  United  States. 
[Ed.  Note. — £^or  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  10;    Dec.  Dig. 

For  Other  definitions,  see  Words  and  Phrases, 
»oL  4,  pp.  3573-3577.] 

4  OONSTITUTIONAL   tiAW    (J    197*)  —  BX    POBT 

Facto  L>aw8. 

The  constitutional  guaranty  constitutes  a 
rabstantial  right  under  the  laws  of  Congress 
and  the  laws  of  Oklahoma  Territory,  and  any 
state  law  which  operates  as  a  denial  of  this 
tigbt  alters  the  situation-  of  the  accused  to  his 
diradvantage,  and  is  therefore  ex  post  facto 
as  to  such  offense. 

[Ed.  Note. — B\)r  other  cases,  see  Constitution- 
al lAw,  Cent  Dig.  f  550;  Dec.  Dig.  §  197.*] 

Appeal  from  District  Court,  Beaver  Conn- 
(y:   R.  H.  Loofbourrow,  Jndge. 

W.  Ii.  Gamsey  was  convicted  of  rape,  and 
he  appeals.    Reversed  and  r^nanded. 

Elarrls  &  Wilson  and  Claude  Nowlln,  for 
Idxintitr  in  error.  Cbas.  West,  Atty.  Gen., 
and  Smith  C.  Matson,  Asst  Atty.  Gen.,  for 
the  State. 


DOYLE,  J.  W.  L.  Gamsey  (hereinafter 
designated  defendant)  was  prosecuted  for  the 
crime  of  rape,  alleged  to  have  been  commit- 
ted in  Beaver  county,  territory  of  Oklahoma 
on  the  20tb  day  of  April,  1907.  On  May  4, 
1907,  an  information  charging  tbe  crime  of 
rai>e  was  filed  before  a  justice  of  the  peace. 
Defendant  was  arrested,  waived  examination, 
and  was  bound  over  to  await  the  action  of 
the  district  court  On  February  29,  1908,  no 
grand  Jury  action  having  been  taken  thereon, 
the  county  attorney  filed  a  duly  verified  infor- 
mation in  the  district  court  of  Beaver  coun- 
ty, charging  defendant  with  tbe  crime  of 
rape.  Defendant  filed  a  general  demurrer  to 
aald  Information,  which  demurrer  was  over- 
ruled and  exception  allowed.  On  this  infor- 
mation defendant  was  tried  and  found  guilty 
of  tbe  crime  of  rape,  and  on  the  20th  day  of 
Marcb,  1909,  was  by  the  court  sentenced  to 
Imprisonment  for  five  years  at  hard  labor  in 
the  state  penitentiary.  From  this  judgment 
and  sentence  defendant  perfected  an  appeal  by 
filing  with  tbe  clerk  of  this  court  on  May  4, 
1009.  his  petition  In  error  with  a  duly  certified 
transcript  of  the  record  attached  thereto,  to- 
gether with  proof  of  service  of  notices  of  ap- 
peal. 

Counsel  for  defendant  contend  that:   "The 


district  court  of  Beaver  county,  state  of 
Oklahoma,  erred  in  permitting  the  prosecu- 
tion of  the  plaintiff  In  error  upon  the  charge 
of  having  committed  a  felony  in  the  territory 
of  Oklahoma,  prior  to  the  adoption  of  the 
Constitution  of  the  state  of  Oklahoma,  upon 
Information  of  any  kind,  and  without  an  in- 
dictment duly  returned  by  the  grand  jury  of 
said  county."  On  June  8,  1910,  on  the  part 
of  the  state,  there  was  filed  a  confession  of 
error,  which  concludes  as  follows:  "The  At- 
torney General  concurs  with  the  contention 
of  counsel  for  defendant  that  the  district 
court  of  Beaver  covmty  was  without  jurisdic- 
tion to  proceed  to  the  trial  of  defendant  for 
the  crime  charged  by  Information,  and  there- 
fore In  view  of  the  decisions  of  this  honor- 
able court  in  the  cases  above  cited  (Reed  v. 
State,  2  Okl.  Cr.  589,  103  Pac.  1042;  Hayes  v. 
State,  3  Okl.  O.  1,  103  Pac.  1061),  confesses 
that  this  cause  should  be  reversed  and  the 
same  remanded  to  the  district  court  of 
Beaver  county,  there  to  be  proceeded  with  in 
accordance  to  law." 

The  only  question  which  the  record  pre- 
sents is:  Can  the  state  proceed  by  informa- 
tion against  a  person  charged  with  tbe  com- 
mission of  a  felony  before  statehood,  or  must 
the  proceedings  in  such  cases  be  by  indict- 
ment? Otherwise  stated:  Is  the  provision  of 
the  state  Constitution,  which  provides  for 
the  prosecution  of  felonies  by  information, 
ex  post  facto,  as  to  offenses  committed  prior 
to  statehood?  This  question  has  not  been 
directly  passed  upon  by  this  court.  As  it  is 
involved  in  several  pending  causes,  we  will 
here  state  our  views. 

The  offense  Is  alleged  to  have  been  com- 
mitted prior  to  statehood,  in  that  part  of 
the  territory  of  Oklahoma  which  was  for- 
merly a  part  of  the  republic  of  Texas;  how- 
ever, a  greater  portion  of  the  area  now  con- 
stituting the  state  of  Oklahoma  was  included 
within  the  province  of  Louisit^na. 

Article  3  of  tbe  treaty  ceding  Louisia- 
na to  the  United  States  provided  that:  "The 
inhabitants  of  the  ceded  territory  shall  be  in- 
corporated in  the  union  of  the  United  States, 
and  admifted  as  soon  as  possible,  according 
to  the  principles  of  the  federal  Constitution, 
to  the  enjoyment  of  all  the  rights,  advan- 
tages, and  immunities  of  citizens  of  the 
United  States."    8  Stat.  200. 

Tbe  fifth  article  of  the  amendments  to  the 
Constitution  of  the  United  States  provides 
that:  "No  person  shall  be  held  to  answer  for 
a  capital,  or  otherwise,  infamous  crime,  un- 
less on  a  presentment  or  Indictment  of  a 
grand  jury,  except  In  cases  arising  in  the 
land  or  naval  forces,  or  in  the  militia,  when 
in  actual  service  in  time  of  war  or  public 
danger." 

The  federal  and  state  courts,  without  di- 
versity of  opinion,  have  uniformly  held 
that  the  provisions  of  the  Constitution  of 
the  United  States  do  not  apply  to  criminal 
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prosecutions  under  state  laws,  except  In  cas- 
es where  tbe  states  are  named.  The  authori- 
ties have  been  reviewed  by  this  court  in  the 
case  of  In  re  McNaught,  1  Okl.  Cr.  528,  99 
Pac.  241,  and  need  no  further  discussion  here. 

The  Constitution  of  Oklahoma,  by  the  en- 
abling act,  as  well  as  by  Its  own  proTlsions, 
did  not  become  operative  until  the  Presi- 
dent's proclamation  of  November  16,  1907. 
This  was  more  than  six  months  later  than 
the  time  alleged  in  the  information  of  the 
commission  of  the  crime  charged.  It  has 
been  uniformly  held  by  federal  courts,  that 
the  provisions  of  the  Constitution  of  the 
United  States  apply  to  all  criminal  prosecu- 
tions in  tbe  organized  territories. 

In  the  case  of  Rassmussen  t.  United 
States,  197  U.  S.  516,  25  Sup.  Ct  514,  49  L. 
Ed.  862,  Mr.  Justice  White,  who  delivered 
the  opinion  of  the  court,  fuUy  reviewing  the 
authorities,  in  part  said:  "This  brings  us  to 
the  second  proposition,  which  Is  *  *  *  2. 
That  even  if  Alaska  was  incorporated  into 
tbe  United  States,  as  it  was  not  an  organized 
territory,  therefore,  the  provisions  of  the 
sixth  amendment  were  not  controlling  on 
Congress  when  legislating  for  Alaska.  We 
do  not  stop  to  demonstrate  from  original 
considerations  the  unsoundness  of  this  con- 
tention and  Its  irreconcilable  conflict  with 
the  essential  principles  upon  which  our  con- 
stitutional system  of  government  rests.  Nor 
do  we  think  It  is  required  to  point  out  the 
inconsistency  which  would  arise  between  va- 
rious provisions  of  the  Constitution  if  the 
proposition  was  admitted  or  the  extreme  ex- 
tension, on  tl^e  one  hand,  and  the  undue  lim- 
itation on  tbe  other,  of  the  powers  of  Con- 
gress which  would  be  occasioned  by  con- 
ceding It  This  is  said,  because,  in  our  opin- 
ion, the  unsoundness  of  tbe  proposition  is 
conclusively  established  by  a  long  line  of  de- 
cisions. Webster  v.  Reld,  11  How.  437,  13  L. 
Ed.  761 ;  Reynolds  v.  United  States,  98  U.  S. 
145,  25  L.  Ed.  244;  Callan  v.  Wilson,  127 
U.  S.  540,  8  Sup.  Ct.  1301,  32  L.  Ed.  223; 
American  Publishing  Co.  v.  Fisher,  160  U. 
S.  464,  17  Sup.  Ct  618,  41  L.  Ed.  1079; 
Sprlngvllle  v.  Thomas,  166  U.  S.  707,  17  Sup. 
Ct  717,  41  I*  Ed.  1172 ;  Thompson  v.  Utah, 
170  U.  S.  343, 18  Sup.  Ct  620,  42  L.  Ed.  1001; 
Capital  Traction  Co.  v.  Hof,  174  U.  S.  1,  19 
Sup.  Ct  580,  43  L.  Ed.  873;  Black  v.  Jack- 
son, 177  U.  S.  349,  20  Sup.  Ct  648,  44  L.  Ed. 
801.  The  argument  by  which  the  decisive 
force  of  tbe  cases  just  cited  Is  sought  to  be 
escaped  is  that  as  when  the  cases  were  de- 
cided there  was  legislation  of  Congress  ex- 
tending the  Constitution  to  tbe  District  of 
Columbia  or  to  the  particular  territory  to 
which  a  case  may  have  related;  therefore, 
the  decisions  must  be  taken  to  have  proceed- 
ed alone  upon  the  statutes,  and  not  upon  the 
inherent  application  of  the  provisions  of  the 
fifth,  sixth,  and  seventh  amendments  to  the 
District  of  Columbia  or  to  an  incorporated 
territory.  And.  upon  the  assumption  that 
the  cases  are  distinguishable  from  tbe  pres- 


ent one  upon  the  basis  Just  stated,  the  argu- 
ment proceeas  to  insist  that  the  sixth  amend- 
ment does  not  apply  to  the  territory  of  Alas- 
ka, because  section  1891  of  the  Revised  Stat- 
utes only  extends  the  Constitution  to  the  or- 
ganized territories,  in  which,  it  is  urged, 
Alaska  is  not  embraced.  Whilst  the  prem- 
ise as  to  the  existence  of  legislation  declar- 
ing the  extension  of  the  Constitution  to  the 
territories  with  which  the  cases  were  re- 
spectively concerned  is  well  founded,  the 
conclusion  drawn  from  that  fact  is  not  Jus- 
tified. Without  attempting  to  examine  in  de- 
tail the  opinions  in  the  various  cases,  in  our 
Judgment  it  clearly  results  from  them  that 
they  substantially  rested  upon  the  proposi- 
tion that  where  territory  was  a  part  of  the 
United  States  the  inhabitants  thereof  were 
entitled  to  the  guaranties  of  the  fifth,  sixth 
and  seventh  amendments,  and  that  the  act  or 
acts  of  Congress  puriwrting  to  extend  the 
Constitution  were  considered  as  declaratory 
merely  of  a  result  which  existed  independ- 
ently by  the  Inherefit  operation  of  the  Con- 
stitution. It  is  true  that  in  some  of  the  opin- 
ions both  the  application  of  the  Constitution 
and  the  statutory  provisions  declaring  such 
application  were  referred  to,  but  in  others  no 
reference  to  such  statutes  was  made,  and 
the  cases  proceeded  upon  a  line  of  reason- 
ing leaving  room  for  no  other  .view  than  that 
the  conclusion  of  the  court  was  rested  upon 
the  self-operative  application  of  tbe  Consti- 
tution. SpringvUle  v.  Thomas.  166  U.  S.  707. 
17  Sup.  Ct.  717,  41  li.  Ed.  1172;  Thompson 
V.  Utah,  170  U.  S.  343,  18  Sup.  Ct  620,  42 
L.  Ed.  1061 ;  Capital  Traction  Co.  v.  Hof,  174 
U.  S.  1.  19  Sup.  Ct  580,  43  L.  Ed.  873 ;  Black 
T.  Jackson,  177  U.  S.  349,  20  Sup.  Ct.  648,  44 
L.  Ed.  801.  And  this  result  of  the  cases  will 
be  made  clear  by  a  brief  reference  to  some  of 
the  opinions.  In  Thompson  v.  Utah,  consid- 
ering a  law  of  the  state  of  Utah,  which  pro- 
vided that  a  Jury  in  a  criminal  cause  should 
consist  of  only  eight  persons,  the  statute  was 
held  to  be  ex  post  facto  and  void  in  its  ap- 
plication to  felonies  committed  before  tbe 
territory  t>ecame  a  state,  'because.  In  respect 
of  such  crimes,  tbe  Constitution  of  the  Unit- 
ed States  gave  the  accused,  at  the  time  of  the 
commission  of  his  oCtense,  the  right  to  be 
tried  by  a  jury  of  12  persons,  and  made  it 
impossible  to  deprive  him  of  Ills  liberty  ex- 
cept by  the  unanimous  verdict  of  such  a 
jury.'  In  SpringvUle  v.  Thomas,  it  was  con- 
tended that  the  territorial  Legislature  of 
Utah  was  empowered  by  Congress,  in  the  or- 
ganic act  of  the  territory,  to  dispense  with 
unanimity  of  the  jurors  in  rendering  a  ver- 
dict in  a  civil  case.  The  court  said  (at  page 
708  of  166  U.  S.,  at  page  718  of  17  Sup.  Ct 
141  L.  Ed.  1172]) :  'In  our  opinion  the  sev- 
enth amendment  secured  unanimity  in  find- 
ing a  verdict  as  an  essential  feature  of  trial 
by  Jury  in  common-law  cases,  and  the  act 
of  Congress  could  not  Impart  the  power  to 
change  the  constitutional  rule,  and  could  not 
be  treated  as  attempting  to  do  so.'    Again, 
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in  Capital  Traction  Co.  v.  Hof,  174  U.  S.  1, 
5.  19  Sup.  Ct.  580,  582  [43  U  Ed.  873],  no  ref- 
erence wliatever  being  made  to  the  statute 
<^  February  21,  1871,  extending  the  provi- 
sions of  the  Constitution  to  the  District  of 
Columbia  (chapter  62,  16  Stat  419),  It  was 
declared:  'It  is  beyond  doubt,  at  the  pres- 
ent day,  that  the  provisions  of  the  Constitu- 
tion of  the  United  States  securing  the  right 
of  trial  by  jury,  whether  In  civil  or  crim- 
inal cases,  are  applicable  to  the  District  of 
Columbia.'  And  in  Blacic  v.  Jaclcson,  177  U. 
S.  349,  363,  20  Sup.  Ct  G48,  653  [44  L.  Ed. 
801]  spealilng  of  a  law  of  the  Territory  of 
Oklaboma,  it  was  said:  'And  it  also  falls  to 
recognize  the  provisions  of  the  seventh 
amendment  securing  the  right  of  trial  by 
Jury  In  "suits  at  common  law,"  where  the 
value  In  controversy  exceeds  $20.  That 
amendment,  so  far  as  it  secures  the  right  of 
trial  by  jury,  applies  to  judicial  proceedings 
in  tbe  territories  of  the  United  States.  Web- 
ster V.  Reld,  11  How.  437,  460  [13  L.  Ed.  761] ; 
American  Publishing  Co.  v.  Fisher,  166  U. 
8.  464,  466  [17  Sup.  Ct.  618,  41  L.  Ed.  1079] ; 
SpringTllle  v.  Thomas,  166  U.  8.  707  [17  Sup. 
Ct  717,  41  L.  Ed.  1172].  So  that  a  court  of 
a  territory  authorized,  as  Oldaboma  was,  to 
pass  laws  not  Inconsistent  with  the  Consti- 
tution of  the  United  States  (Act  May  2,  1890, 
26  Stat.  81,  84,  c.  182,  §  6),  could  not  proceed 
In  a  "common-law"  action  as  if  it  were  a 
suit  In  equity  and  determine  by  mandatory 
injunction  rights  for  the  protection  or  en- 
forcement of  which  there  was  a  plain  and 
adequate  remedy  at  law,  according  to  tbe 
established  distinctions  between,  law  and  equi- 
ty" As  it  conclusively  results  from  the  fore- 
going considerations  that  the  sixth  amend- 
mesit  to  tbe  Constitution  was  applicable  to 
Alaska,  and,  as  of  course  being  applicable.  It 
was  controlling  upon  Congress  In  legislating 
for  Alaska,  It  follows  that  tbe  provision  of 
the  act  of  Congress  under  consideration, 
depriving  persons  accused  of  a  misdemeanor 
in  Alaska  of  a  right  to  trial  by  a  common- 
law  Jury,  was  repugnant  to  tbe  Constitution 
and  Toid." 

Mr.  Justice  Harlan,  concurring,  in  part 
said:  "No  tribunal  or  person  can  exercise 
authority  involving  life  or  liberty,  in  any 
territory  of  the  United  States,  organized  or 
unorganized,  except  in  harmony  with  the 
Constitution.  Congress  cannot  suspend  the 
operation  of  tbe  Constitution  in  any  terri- 
tory after  it  has  come  under  the  sovereign 
authority  of  the  United  States,  nor,  by  any 
affirmative  enactment,  or  by  mere  nonaction, 
can  Congress  prevent  the  Constitution  from 
being  tbe  supreme  law  for  any  peoples  sub- 
ject to  the  jurisdiction  of  the  United  States. 
Tbe  power  conferred  upon  Congress  to  make 
needful  rules  and  regulations  respecting  the 
territories  of  the  United  States  does  not  au- 
thorize Congress  to  make  any  rule  or  regula- 
tion inconsistent  with  the  Constitution  or 
Tiolaflve  of  apy  right  secured  by  that  in- 
stronieut    Tbe  Eropositloa  that  a  people  sub- 


ject to  the  full  authority  of  the  Unlied 
States  for  purposes  of  government,  may,  un- 
der any  circumstances,  or  for  any  period  of 
time,  long  or  short,  be  governed,  as  Congress 
pleases  to  ordain,  without  regard  to  the  Con- 
stitution, is,  In  my  judgment,  inconsistent 
with  the  whole  theory  of  our  institutions. 
If  the  Constitution  does  not  become  the  su- 
preme law  in  a  territory  acquired  by  treaty, 
and  whose  Inhabitants  are  under  the  do- 
minion of  the  United  States,  until  Congress, 
in  some  distinct  form,  shall  have  expressed 
its  will  to  that  effect,  It  would  necessarily 
follow  that,  by  positive  enactment  or  simply 
by  nonaction,  Congress,  under  the  theory  of 
'incorporation,'  and  although  a  mere  crea- 
ture of  the  (institution,  could  forever  with- 
hold from  tbe  inhabitants  of  such  territory 
the  benefit  of  the  guaranties  of  life,  liberty, 
and  property  as  set  forth  In  the  Constitution. 
I  cannot  assent  to  any  such  doctrine.  I  can- 
not agree  that  the  supremacy  of  the  Con- 
stitution depends  upon  the  will  of  Congress. 
As  these  are  my  views  upon  the  underlying 
questions  presented  by  the  record,  I  cannot 
concur  in  all  the  reasoning  in  the  opinion 
of  the  court  But  I  entirely  concur  in  the 
judgment  holding  the  act  of  Congress  in 
question  to  be  void.  I  do  so,  not  upon  tbe 
ground  that  Alaslca  had  been  previously  'In- 
corporated' Into  the  United  States  by  the 
legislation  of  Congress,  but  upon  the  ground 
that  the  right  of  the  accused  to  a  trial  by 
tbe  jury  of  the  Constitution  became  complete 
immediately  upon  the  acquisition  of  Alaska 
by  treaty,  and  before  any  legislation  upon 
the  subject  by  Congress — indeed,  without 
any  power  in  Congress  to  add  to  or  impair 
or  destroy  that  right." 

Mr.  Justice  Brown,  concurring,  in  part 
said:  "I  am  disposed  to  concur  in  the  con- 
clusion of  the  court  upon  the  ground  that, 
by  the  treaty  of  cession  with  Russia,  It 
was  provided  that  'the  Inhabitants  of  the 
ceded  territory  shall  be  admitted  to  enjoy 
all  the  rights,  advantages,  and  immunities 
of  citizens  of  the  United  States." 

As  the  statute  authorized,  tbe  court  pro- 
nounced a  sentence  of  five  years'  confinement 
at  hard  labor  in  the  state  penitentiary. 
There  can  be  no  question  but  what  defend- 
ant was  charged  with  an  Infamous  crime. 
Ex  parte  Wilson,  114  U.  S.  426,  5  Sup.  Ct. 
935,  29  L.  Ed.  89;  Mackin  v.  United  States, 
117  U.  S.  352,  6  Sup.  Ct  777,  29  L.  Ed.  909; 
U.  S.  V.  De  Walt,  128  U.  S.  393,  9  Sup.  (?t 
111,  32  L.  Ed.  485. 

In  Ex  parte  Wilson,  supra,  Mr.  Justice 
Gray,  after  reviewing  the  history  of  the 
proposal  and  adoption  of  this  provision  of 
the  Constitution,  used  this  language:  "The 
question  ]a  whether  the  crime  Is  one  for 
which  the  statutes  authorize  the  court  to 
award  an  Infamous  punishment ;  not  whether 
the  punishment  ultimately  awarded  is  an  in- 
famous one.  When  tbe  accused  is  in  danger 
of  being  subjected  to  an  infamous  punish- 
ment, if  convicted,  be  has  the  right  to  in- 
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list  that  he  shall  not  be  pot  npon  his  trial 
except  on  the  accusation  of  a  grand  Jury. 
Nor  can  we  accede  to  the  proposition  which 
has  been  sometimes  maintained,  that  no 
crime  Is  infamous,  within  the  meaning  of  the 
fifth  amendment,  that  has  not  been  so  de- 
clared by  Congress.  •  •  •  For  more  than 
a  century  imprisonment  at  hard  labor  In 
the  state  prison  or  penitentiary,  or  other 
similar  institution,  has  been  considered  nn 
Infamous  punishment  In  England  and  Amer- 
ica." 

The  laws  of  Oklahoma  Territory  provided 
(chapter  68,  art  8,  par.  168  [section  5304] 
Wilson's  Rev.  &  Ann.  St  1903)  that:  "Every 
felony  must  be  prosecuted  by  Indictment  In 
the  district  court"  The  enabling  act  (Act 
June  16,  1906,  c.  8335,  34  Stat.  277)  provides: 
"Section  21.  •  •  •  All  laws  In  force  in 
the  territory  of  Oklahoma  at  the  time  of 
the  admission  of  said  state  Into  the  Union 
shall  be  In  force  throughout  said  state,  ex- 
cept as  modified  or  changed  by  this  act  or 
by  the  Constitution  of  the  state.  •  •  •" 
Section  20,  as  amended  March  4,  1907  (Act 
March  4,  1907,  c,  2911,  i  3,  34  Stat  1287): 
"  •  •  •  All  criminal  cases  pending  in  the 
United  States  courts  in  the  Indian  Territory, 
not  transferred  to  the  United  States  circuit 
or  district  courts  in  the  state  of  Oklahoma, 
shall  be  prosecuted  to  a  final  determination 
in  the  state  courts  of  Oklahoma  under  the 
laws  now  in  force  in  that  territory."  Sec- 
tion 1  of  the  schedule  of  the  Constitution 
provides:  "Mo  existing  rights,  actions,  suits, 
proceedings,  contracts  or  claims  shall  be  af- 
fected by  the  change  in  the  form  of  govern- 
ment but  aH  shall  continue  as  if  no  change 
In  the  form  of  government  had  taken  place." 
These  provisions  of  the  enabling  act  and  the 
schedule  preserve  the  rights  of  persons  who 
are  charged  with  the  commission  of  oCtenses 
prior  to  the  admission  of  the  state,  and  ren- 
der them  liable  to  punishment  under  the 
law. 

For  this  reason  we  are  clearly  of  opinion 
that  the  constitutional  provision  providing 
for  the  prosecution  of  felonies  by  informa- 
tion was  not  intended  to  be  retrospective  or 
retroactive  in  its  operation,  and  has  refer- 
ence only  to  prosecutions  for  crimes  com- 
mitted after  statehood.  However,  it  is  im- 
material whether  the  enabling  act  permitted, 
or  the  framers  of  our  Constitution  intended 
to  provide,  a  new  method  for  the  prosecu- 
tion of  crimes  committed  before  statehood, 
because  In  respect  to  such  crimes  the  Con- 
stitution of  the  United  States  gave  to  the 
accused  an  unalterable  right  to  be  accused 
by  indictment  only,  and  this  provision  of  our 
state  Constitution  is  ex  post  facto  In  its  ap- 
plication to  felonies  committed  before  Okla- 
homa was  admitted  as  a  state.  The  Consti- 
tution of  the  United  States  (section  9,  pars. 
3  and  10  of  art  1)  prohibits  the  passing  of 
ex  post  facto  laws. 

The  courts  of  several  states  have  held  that 
under  the  particular  provisions  of  their  state 


Constitutions  the  right  to  substitute  prose 
cutions  by  information  in  place  of  prosecu- 
tions by  indictment  was  within  the  limits  of 
the  legislative  control  over  legal  procedure 
and  did  not  thereby  disparage  any  sulistan- 
tlal  right  or  constitutional  guaranty.  State 
V.  Kyle,  166  Mo.  287,  65  S.  W.  763,  56  L.  R. 
A.  115;  Lybarger  v.  State,  2  Wash.  St  552, 27 
Pac.  449,  1029;  In  re  Wright  3  Wyo.  478, 
27  Pac.  565,  13  L.  R.  A.  748,  31  Am.  St  Rep. 
94,  and  cases  there  cited.  Those  cases  are 
clearly  distinguished  from  cases  where  the 
crime  was  committed  before  the  admission 
of  the  state  into  the  Union. 

The  distinction  between  legislative  changes 
from  time  to  time  In  methods  of  procedure 
and  ex  post  faxAo  laws  is  distinctly  recog- 
nized in  text-books  and  decisions. 

In  the  case  of  Thompson  v.  State  of  Utah, 
170  U.  S.  343, 18  Sup.  Ct  620,  42  L.  Ed.  1061, 
Mr.  Justice  Harlan,  delivering  the  opinion 
of  the  court  used  this  language:  "It  is  not 
necessary  to  review  the  numerous  cases  in 
which  the  courts  have  determined  whether 
particular  statutes  come  within  the  consti- 
tutional prohibition  of  ex  post  facto  laws. 
It  Is  sufladent  now  to  say  that  a  statute  be- 
longs to  that  class  which  by  Its  necessary 
operation  and  'In  its  relation  to  the  otTense, 
or  its  consequences,  alters  the  situation  of 
the  accused  to  his  disadvantage.'  U.  S.  v. 
Hall,  2  Wash.  C,  C.  366,  Fed.  Cas.  No.  15,- 
285;  Krtag  v.  Missouri,  107  U.  S.  221,  228. 
2  Sup.  Ct  443  [27  L.  Ed.  506] ;  In  re  Medley, 
134  U.  S.  160,  171,  10  Sup.  Ct  384  [33  L. 
Ed.  835].  Of  course,  a  statute  is  not  of 
that  class  unless  it  materially  impairs  the 
right  of  the  accused  to  have  the  question  of 
bis  guilt  determined  according  to  the  law  as 
It  was  when  the  offense  was  committed.  And, 
therefore,  It  is  well  settled  that  the  accused 
la  not  entitled  of  right  to  be  tried  in  the 
exact  .mode.  In  all  respects,  that  may  be  pre- 
scribed for  the  trial  of  criminal  cases  at  the 
time  of  the  commission  of  the  offense  charg- 
ed against  him.  Cooley,  in  his  treatise  on 
Constitutional  Limitations,  after  referring  to 
some  of  the  adjudged  cases  relating  to  ex 
post  facto  laws,  says:  'But,  so  far  as  mere 
modes  of  procedure  are  concerned,  a  party 
has  no  more  right  In  a  criminal  than  in  a 
civil  action  to  insist  that  his  case  shall  be 
disposed  of  under  the  law  In  force  when  the 
act  to  be  investigated  is  charged  to  have 
taken  place.  Remedies  must  always  be  un- 
der the  control  of  the  L«gi8lature,  and  it 
would  create  endless  confusion  in  legal  pro- 
ceedings if  every  case  was  to  be  conducted 
only  In  accordance  with  the  rules  of  practice 
and  heard  only  by  the  courts  in  existence 
when  Its  facts  arose.  The  Legislature  may 
abolish  courts  and  create  new  ones,  and  it 
may  prescribe  altogether  different  modes  of 
procedure  in  Its  discretion,  though  it  cannot 
lawfully,  we  think,  in  so  doing,  dispense  with 
any  of  those  substantial  protections  with 
which  the  existing  law  surrounds  the  per- 
son accused  of  crime.'    Chapter  9,  *272.    And 
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this  Tiew  WHS  Bnbstantlally  approTed  by  this 
court  In  Kring  t.  Missouri,  above  cited.  So, 
In  Hopt  V.  Utah,  110  U.  S.  574,  590,  4  Sup. 
Ct  202  [28  L.  Ed.  262],  It  was  said  that  no 
one  had  a  vested  right  in  mere  modes  of  pro- 
cedure, and  that  It  was  for  the  state,  upon 
grounds  of  public  policy,  to  regulate  pro- 
cedure at  Its  pleasure.  This  court.  In  Dun- 
can V.  Missouri,  152  U.  S.  378,  382,  14  Sap. 
Ct  570  [38  L.  Ed.  485],  said  that  statutes 
regulating  procedure,  if  they  leave  untouched 
all  the  substantial  protections  with  which 
existing  law  surrounds  the  person  accused  of 
crime,  are  not  within  the  constitutional  In- 
hibition of  ex  post  facto  laws.  But  It  was 
held  In  Hopt  v.  Utah,  above  cited,  that  a 
statute  that  takes  from  the  accused  a  sub- 
stantial right  given  to  him  by  the  law  In 
force  at  the  time  to  which  his  guilt  relates 
would  be  ex  post  facto  in  its  nature  and 
(^ration,  and  that  legislation  of  that  kind 
cannot  be  sustained  simply  because.  In  a  gen- 
eral sense,  is  may  be  said  to  regulate  pro- 
cedure. The  difficulty  is  not  so  much  as  to 
the  soundness  of  the  general  rule  that  an 
accused  has  no  vested  right  In  particular 
modes  of  procedure  as  In  determining  wheth- 
er particular  statutes  by  their  operation  take 
from  an  accused  any  right  that  was  regard- 
ed, at  the  time  of  the  adoption  of  the  Con- 
stitution, as  vital  for -the  protection  of  life 
aad  liberty,  and  which  he  enjoyed  at  the 
time  of  the  commission  of  the  offense  charg- 
ed against  him.  Now  Thompson's  crime, 
when  committed,  was  punishable  by  the  ter- 
ritory of  Utah  proceeding  in  all  its  legisla- 
tion nnder  the  sanction  of  and  In  subordina- 
tion to  the  authority  of  the  United  States. 
The  conrt  below  substituted,  as  a  basis  of 
Judgment  and  sentence  to  imprisonment  in 
the  penitentiary,  the  unanimous  verdict  of 
8  Jurors  in  place  of  a  unanimous  verdict  of 
12.  It  cannot,  therefore,  be  said  that  the 
Constitution  of  Utah,  when  applied  to  Thomp- 
son's case,  did  not  deprive  him  of  a  substan- 
tial right  Involved  In  hla  liberty,  and  did  not 
materially  alter  the  situation  to  his  disad- 
vantage. If,  in  respect  to  felonies  commit- 
ted In  Utah  while  it  was  a  territory,  It  was 
competent  for  the  state  to  prescribe  a  Jury 
of  eight  persons,  it  could  Just  as  well  have 
prescribed  a  Jury  of  four  or  two,  and,  per- 
haps, have  dispensed  altogether  with  a  Jury, 
and  provided  for  a  trial  before  a  single 
Jndge." 

That  the  right  to  be  exempt  from  prosecu- 
tion for  an  Infamous  crime,  except  upon  pre- 
sentment by  a  grand  Jury,  is  of  the  same 
nature  as  the  right  to  a  trial  by  a  petit  Jury 
of  the  number  fixed  by  the  common  law,  has 
been  held  by  the  Supreme  Court  of  the  Unit- 
ed States,  In  the  case  of  Maxwell  v.  Dow, 
176  U.  S.  682,  20  Sup.  Ct.  448,  494,  44  L.  Ed. 
597.  Mr.  Justice  Peckham  who  delivered 
the  opinion  of  the  court  used  this  language: 
"In  our  opinion  the  right  to  be  exempt  from 
proeecntlon  for  an  infamous  crime,  except 
npom  a  presentment  by  a  grand  Jury,  Is  of 


the  same  nature  as  the  right  to  a  petit  Jury 
of  the  number  fixed  by  the  common  law. 
•  •  •  The  right  to  be  proceeded  against 
only  by  Indictment,  and  the  right  to  a  trial 
by  12  Jurors,  are  of  the  same  nature,  and 
are  subject  to  the  same  Judgment,  and  the 
people  In  the  several  states  have  the  same 
right  to  provide  by  their  organic  law  for  the 
change  of  both  or  either." 

In  Ex  parte  Bain,  121  U.  S.  1,  7  Sup.  Ct 
781,  30  L.  Ed.  849,  Mr.  Justice  Miller  reviews 
the  fifth  amendment  to  the  Constitution  of  the 
United  States,  and  considers  the  nature  and 
value  of  the  institution  of  the  grand  Jury: 
"The  importance  of  the  part  played  by  the 
grand  Jury  In  England  cannot  be  better 
lllnstrated  than  by-  the  language  of  Jus- 
tice Field,  in  a  Charge  to  a  Grand  Jury, 
reported  in  2  Sawy.  (U.  S.)  667  [Fed.  Cas. 
No.  18,255] :  The  InstltnUon  of  the  grand 
Jury,'  he  says,  'is  of  very  ancient  order  In 
the  history  of  England — It  goes  back  many 
centuries.  For  a  long  period  its  powers  were 
not  clearly  defined ;  and  it  would  seem  from 
the  accounts  of  commentators  on  the  laws 
of  that  country',  that  It  was  first  a  body  which 
not  only  accused,  but  which  also  tried,  pub- 
lic offenders.  However  this  may  have  been 
In  Its  origin,  it  was,  at  the  time  of  the  set- 
tlement of  this  country,  an  informing  and 
accusing  tribunal  only,  without  whose  pre- 
vious action  no  person  charged  with  a  felony 
could,  except  in  certain  special  cases,  be  put 
ui>on  his  trial.  And  in  the  struggles  which 
at  times  arose  In  England  between  the  pow- 
ers of  the  king  and  the  rights  of  the  sub- 
ject, It  often  stood  as  a  barrier  against  pros- 
ecution In  his  name;  until,  at  length.  It 
came  to  be  regarded  as  an  institution  by 
which  the  subject  was  rendered  secure  against 
oppression  from  unfounded  prosecutions  of 
the  crown.  In  this  country,  from  the  popu- 
lar character  of  our  Institutions,  there  has 
seldom  been  any  contest  between  the  gov- 
ernment and  the  citizen  which  required  the 
existence  of  the  grand  Jury  as  a  protection 
against  oppressive  action  of  the  government 
Tet  the  institution  was  adopted  in  this  coun- 
try, and  is  continued  from  considerations  sim- 
ilar to  those  which  give  to  it  Its  chief  value 
In  England,  and  Is  designed  as  a  means,  not 
only  of  bringing  to  trial  persons  accused  of 
public  offenses  upon  Just  grounds,  but  also 
as  a  means  of  protecting  the  citizen  against 
unfounded  accusation,  whether  it  comes  from 
goverrunent,  or  'be  prompted  by  partisan  pas- 
sion or  private  enmity.  No  person  shall  be 
required,  according  to  the  fundamental  law 
of  the  country,  except  in  the  cases  mention- 
ed, to  answer  for  any  of  the  higher  crimes 
unless  this  body,  consisting  of  not  less  than 
16  nor  more  than  23  good  and  lawful  men. 
selected  from  the  body  of  the  district,  shall 
declare  uxion  careful  deliberation,  under  the 
solemnity  of  an  oath,  that  there  is  good  rea- 
son for  bis  accusation  and  trial.'  The  case 
of  HuYtado  V.  People,  110  U.  S.  616,  4  Sup. 
Ct  111  [292,  28  L.  Ed.  23^,  was  a  writ  of 
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error  to  the  Supreme  Court  of  that  state 
(California)  by  a  party  who  had  been  con- 
victed of  the  crime  of  murder,  In  the  state 
court,  upon  an  Information  instead  of  an  in- 
dictment. The  writ  of  error  from  this  court 
was  founded  on  the  proposition  that  the  pro- 
vision of  the  fourteenth  amendment  to  Jhe 
Constitution  of  the  United  States,  that  no 
state  shall  'deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,'  re- 
quired an  indictment  as  necessary  to  due 
process  of  law.  This  court  held  otherwise, 
and  that  it  was  within  the  power  of  the  states 
to  provide  punishment  of  all  manner  of 
crimes  without  indictment  by  a  grand  Jury. 
The  nature  and  value  of  a  grand  Jury,  both 
In  this  country  and  in  the  English  system  of 
law,  were  much  discussed  in  that  case,  with 
reference  to  Coke,  Magna  Charta,  and  to 
other  sources  of  information  on  that  subject, 
t)oth  in  the  opinion  of  the  court  and  in  an 
exhaustive  review  of  that  question  by  Mr. 
Justice  Harlan  in  a  dissenting  opinion.  It 
has  been  said  that  since  there  is  no  danger 
to  the  citizen  from  the  oppressions  of  a  mon- 
arch, or  of  any  form  of  executive  power,  there 
is  no  longer  need  of  a  grand  Jury.  But,  what- 
ever force  may  be  given  to  this  argument, 
it  remains  true  that  the  grand  jury  is  as 
valuable  as  ever  in  securing,  in  the  language 
of  Chief  Justice  Shaw  in  the  case  of  Jones 
V.  Robbins,  8  Gray  (Mass.)  329,  'individual 
citizens  from  an  open  and  public  accusation 
of  crime,  and  from  the  trouble,  expense,  and 
anxiety  of  a  public  trial,  before  a  probable 
cause  is  established  by  the  presentment  and 
indictment  of  such  a  jury;  and  In  case  of 
high  offenses  it  is  justly  regarded  as  one  of 
the  securities  to  the  innocent  against  hasty, 
malicious,  and  oppressive  public  prosecutors.' 
It  is  never  to  be  forgotten  that  in  the  con- 
struction of  the  language  of  the  Constitution 
here  relied  on,  as,  indeed,  in  all  other  in- 
stances where  construction  becomes  neces- 
sary, we  are  to  place  ourselves  as  nearly  as 
possible  in  the  condition  of  the  men  who 
framed  that  instrument.  Undoubtedly  the 
framers  of  this  article  had  for  a  long  time 
been  absorbed  in  considering  the  arbitrary 
encroachments  of  the  crown  on  the  liberty  of 
the  subject,  and  were  imbued  with  the  com- 
mon-law estimate  of  the  value  of  the  grand 
Jury  as  part  of  Its  system  of  criminal  Juris- 
prudence. They  therefore  must  be  under- 
stood to  have  used  the  language  which  they 
did  in  declaring  that  no  person  should  be 
called  to  answer  for  any  capital  or  otherwise 
infamous  crime,  except  upon  an  indictment 
or  presentment  of  a  grand  Jury,  In  the  full 
sense  of  its  necessity  and  of  its  value.  We 
are  of  the  opinion  that  an  indictment  found 
by  a  grand  Jury  was  indispensable  to  the 
power  of  the  court  to  try  the  petitioner  for 
the  crime  with  which  he  was  charged.  The 
sentence  of  the  court  was  that  he  should  be 
imprisoned  in  the  penitentiary  at  Albany. 
The  case  of  Ex  parte  Wilson,  114  U.  S.  418, 
5  Sup.  Ct  935  [29  L.  Ed.  89],  and  the  later 


one  of  Mackln  v.  United  States,  117  U.  S. 
348,  6  Sup.  CL  777  [29  h.  Ed.  909],  establish 
the  proposition  that  this  prosecution  was  for 
an  infamous  crime  within  the  meaning  of 
the  constitutional  provision.  It  only  remains 
to  consider  whether  this  change  in  the  in- 
dictment deprived  the  court  of  the  iwwer  of 
proceeding  to  try  the  petitioner  and  sentence 
him  to  the  imprisonment  provided  for  in  the 
statute.  We  have  no  difficulty  in  holding 
that  the  indictment  on  which  he  was  tried 
was  no  indictment  of  a  grand  Jury.  The  ide- 
cisions  which  we  have  already  referred  to, 
as  well  as  sound  principle,  require  us  to  hold 
that  after  the  indictment  was  changed  it 
was  no  longer  the  indictment  of  the  grand 
jury  who  presented  It  Any  other  doctrine 
would  place  the  rights  of  the  citizen,  which 
were  intended  to  be  protected  by  the  con- 
stitutional provision,  at  the  mercy  or  control 
of  the  court  or  prosecuting  attorney;  for, 
if  it  be  once  held  that  changes  can  be  made 
by  the  consent  or  the  order  of  the  court  In 
the  body  of  the  indictment  as  presented  by 
the  grand  Jury,  and  the  prisoner  can  he  called 
upon  to  answer  to  the  indictment  as  thus 
changed,  the  restriction  which  the  Consti- 
tution places  upon  the  power  of  the  court, 
in  regard  to  the  prerequisite  to  an  indict- 
ment in  reality  no  longer  exists.  It  is  of 
no  avail,  under  such  ^circumstances,  to  say 
that  the  court  has  Jurisdiction  of  the  person 
and  of  the  crime,  for,  though  it  has  posses- 
sion of  the  person,  and  would  have  Jurisdic- 
tion of  the  crime  if  It  were  properly  present- 
ed by  indictment,  the  jurisdiction  of  the  of- 
fense Is  gone,  and  the  court  has  no  right  to 
proceed  any  further  In  the  progress  of  the 
case  for  want  of  an  Indictment  If  there  is 
nothing  before  the  court  which  the  prisoner. 
In  the  language  of  the  Constitution,  can  be 
'held  to  answer,'  he  is  then  entitled  to  be  dis- 
charged so  far  as  the  offense  originally  pre- 
sented to  the  court  by  the  indictment  is  con- 
cerned. The  power  of  the  court  to  proceed 
to  try  the  prisoner  is  as  much  arrested  as 
If  an  indictment  had  been  dismissed  or  a 
nolle  prosequi  had  been  entered.  There  was 
nothing  before  the  court  on  which  It  could 
hear  evidence  or  pronounce  sentence." 

The  Supreme  court  of  Utah,  after  the 
decision  of  the  Supreme  Court  of  the  Unit- 
ed States  In  Thompson  v.  Utah,  supra,  held, 
in  the  case  of  State  v.  Rock,  20  Utah,  38, 
57  Pac.  532,  that:  "As  to  all  offenses  com- 
mitted against  the  laws  of  Utah  prior  to  its 
admission  as  a  state,  section  4688,  Rev.  St. 
1898,  alters  the  situation  of  a  party  charged 
with  an  offense  committed  prior  to  state- 
hood to  his  disadvantage,  and  is  an  ex  post 
facto  law.  A  person  charged  with  having 
committed  an  offense  prior  to  statehood  had 
a  constitutional  right,  under  the  laws  of 
Ck>ngres8  and  the  territorial  laws  then  in 
effect,  to  be  prosecuted  only  upon  indictment 
presented  by  a  grand  Jury,  and  he  may  not 
be  prosecuted  by  way  of  information."  Jus- 
tice Miner,   delivering  the  opinion  of   the 
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court,  used  this  language:  "To  hold  that  a 
state  could  deprive  the  accused  of  his  llber- 
tr  by  examination  before  a  magistrate,  and 
by  the  filing  of  an  information  by  the  prose- 
cuting attorney,  without  the  presentment  of 
an  indictment  found  by  a  grand  Jury,  for  an 
offense  committed  while  Utah  was  a  terri- 
tory, and  under  the  laws  of  Congress,  would 
be  to  recognize  In  a  state  power  to  do  that 
which  Congress  could  not  do  by  legislation, 
and  the  right  to  take  from  the  accused  a 
ciJQstltutlqnal  right  which  belonged  to  him 
when  the  offense  was  committed.  •  •  • 
Coder  the  decision  of  Thompson  v.  Utah,  su- 
pra. It  must  follow  that  the  prosecuting  at- 
torney bad  no  authority  to  file  the  informa- 
tion against  the  respondent  for  the  offense 
committed  prior  to  the  admission  of  the 
state  into  the  Union.  The  grand  jury  is  the 
proper  tribunal  before  whom  the  accused 
should  be  brought" 

In  McCarty  v.  State,  1  Wash.  St.  377,  25 
Pac.  299.  22  Am.  St.  Rep.  182,  it  was  held: 
"One  charged  with  a  larceny  in  Washing- 
ton Territory,  prior  to  its  admission  as  a 
state,  ts  entitled  under  the  Ck>nstitution  of 
the  United  States  to  a  presentment  by  a 
grand  jury,  and  cannot  be  prosecuted  by 
information  under  the  authority  of  the  Con- 
stitution of  Washington  and  the  act  of  Jan- 
nary  29,  1890,  in  pursuance  thereof,  since 
the  rabetitution  of  prosecution  hy  informa- 
tion for  that  by  indictment  was  not  a  mere 
change  of  procedure,  but  afCected  a  substan- 
tial right,  which  could  not  be  taken  away 
by  retroactive  legislation."  See,  also.  State 
T.  Kingsly,  10  Mont  537,  26  Pac.  1066;  State 
T.  Ardoln.  51  La.  Ann.  169,  24  South.  802,  72 
Am.  St.  Rep.  454. 

In  MUler  v.  State,  3  Okl.  Or.  457,  106 
Pac  810,  this  court  held  that:  "In  deter- 
mining questions  of  federal  cognizance,  this 
court  Is  bound  to  enforce  the  protection  of 
the  federal  Constitution  and  to  adopt  and 
be  governed  by  the  rule  of  decision  adjudi- 
cated In  the  Supreme  Court  of  the  United 
States." 

Applying  the  principles  of  the  foregoing 
authorities  to  the  question  presented,  we 
believe  they  establish  our  conclusion,  that 
the  state  cannot  proceed  by  Information 
against  a  person  charged  with  the  commis- 
sioD  of  a  felony  In  the  territory  of  Okla- 
homa before  statehood.  It  may  be  that  In 
a  popular  government  the  grand  jury  is 
not  as  Important  as  it  is  when  used  to  pro- 
tect the  citizen  from  the  tyranny  and  oppres- 
sioQ  of  kings,  and  that  it  Is  no  longer  con- 
sidered one  of  the  "greatest  bulwarks  of 
Uberty."  That  a  preliminary  examination 
gives  to  the  accused  all  the  protection,  and 
even  more  than  be  would  have  had  from  a 
grand  Jury,  is  a  plausible  argument  that 


meets  popular  favor.  Nevertheless,  experi- 
ence has  shown  that  even  in  popular  govern- 
ments the  rights  and  privileges  of  the  citi- 
zen may  be  ruthlessly  Invaded,  as  shown  by 
the  conditions  that  led  to  the  adoption  of 
the  fifth  article  of  the  amendments  to  the 
Constitution  of  the  United  States.  The  fra- 
mersof  our  state  Constitution  provided  that: 
"The  Legislature,  may  make  the  calling  of 
a  grand  jury  compulsory."  Section  18,  Bill 
of  Rights.  It  may  be,  in  the  interest  of 
good  government,  that  the  trial  of  offenses 
by  Indictment  should  be  dispensed  with: 
however,  whether  or  not  it  is  wise  so  to 
do  is  a  question  which  is  addressed  to  the 
people,  and  not  to  the  courts. 

The  courts  of  this  state.  In  exercising  the 
jurisdiction  conferred  upon  them  by  the 
euabling  act  and  the  state  Constitution  over 
crimes  committed  in  Oklahoma  Territory, 
cannot  deprive  the  accused  of  substantial 
rights  secured  to  him  by  the  Constitution  of 
the  United  States,  such  as  depriving  him  of 
the  right  to  be  accused  by  indictment  for 
an  infamous  crime,  or  the  right  to  be  tried 
by  a  common-law  jury.  The  constitutional 
guaranty  is  a  substantial  right  given  by  the 
law  in  force  at  the  time  the  crime  charged 
Is  alleged  to  have  been  committed,  and  any 
law  which  operates  as  a  denial  of  this  right 
alters  the  situation  of  the  accused  to  his 
disadvantage,  and  Is  therefore  ex  post  facto 
as  to  such  crime. 

Adopting  the  language  of  Judge  Denio,  in 
Hartung  v.  People,  22  N.  Y.  95:  "No  one 
can  be  criminally  punished  in  this  country 
except  according  to  law  prescribed  for  his 
government  toy  the  sovereign  authority  be- 
fore the  imputed  offense  was  committed,  and 
which  existed  as  a  law  at  the  time."  A 
formal  accusation  is  essential  to  every  trial 
for  crime.  And,  where  the  law  requires  a 
particular  form  of  accusation,  that  form  of 
accusation  is  essential.  Without  it  the 
court  acquires  no  Jurisdiction  to  proceed. 
In  the  language  of  the  Supreme  Court  of 
Massachusetts:  "Though  it  is  desirable  that 
all  offenders  against  our  penal  laws  should 
be  punished,  yet  It  is  better  that  one  should 
occasionally  escape  than  that  the  fundament- 
al principles  of  the  criminal  law  should  be 
violated."  Com.  v.  McDonough,  13  Allen, 
581. 

We  are  of  opinion,  that  the  district  court 
of  Beaver  county  did  not  upon  the  case 
shown  by  the  record,  have  jurisdiction  to 
try,  convict,  and  sentence  defendant  for  a 
crime  charged  to  have  been  committed  in 
Oklahoma  Territory. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

FURMAN,  P.  3.,  and  RICHARDSON,  J., 
concur. 
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<4  OU.  Cr.  845) 

BUCHANAN  ▼.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Not. 

30,  1910.) 

(Svllaiu*  hy  the  Court.) 

L  Cbihirai.  Law  ({  59*)  —  "Pbinoipals" — 

Who  Abb. 

All  persons  who  take  part,  participate,  or 
engage  in  an  offense  are  guilty  as  principals. 
It  is  Immaterial  as  to  whether  they  have  aay 
interest  in  or  receire  any  financial  gain  from 
the   commission   of  such  crime. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  EMg.  H  71-74,  7&-81 ;  Dec  Dig. 
I   5».» 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  6,  pp.  5.552-5557 ;  vol.  8,  p.  7763.] 
2.  Criminal  Ixaw  (i  58*)— Defenses— Aoenot. 
The  law  of  agency  as  applied  in  civil  cases 
has  no  application  in  criminal  cases,  and  no 
man  can  escape  punishment  when  he  partici- 
pates in  the  commission  of  a  crime  upon  the 
ground  that  he  simply  acted  as  agent  for  any 
party. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  40,  41 ;   Dec.  Dig.  {  58.*] 

8.  intoxicatino  liquobs  (s  169*)— iluboal 

Sale — Pubchase  by  Agent. 

Any  person  who  acts  as  a  messenger  ot 
agent  of  the  buyer  in  going  after,  purchasing, 
and  bringing  back  prohibited  liquors  is  thereby 
aiding  and  assisting  in  the  sale  of  such  liquors, 
and  may  be  prosecuted  and  convicted  for  such 
sale.  Reed  v.  State,  3  Okl.  Cr.  17,  103  Pac 
1070,  Zi  U  n.  A.  (N.  S.)  2(58,  overruled. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  fS  187,  188;  Dec  Dig.  i 
169.*] 

Appeal  from  Carter  County  Court;  I.  A. 
Mason,  Judge. 

W.  A.  Buchanan  was  found  guilty  of  vio- 
lating the  prohibitory  law,  and  appeals.  Af- 
firmed. 

Champion  &  Champion  and  Harreld  & 
Ward,  for  appellant  Fred  S.  Caldwell,  for 
the  State. 

FURMAN,  P.  J.  The  defendant  resided  at 
mirwood,  in  Carter  county,  Okl.  At  the  time 
of  the  trial  of  this  case  he  was  a  notary  public 
and  clerk  of  the  township  In  which  he  resided. 
He  maintained  an  office  in  Durwood,  in  which 
ti«  kept  some  books  and  stationery  and  such 
other  things  as  are  used  in  notaries'  or  town- 
ship clerks'  offices. 

Lee  York,  a  witness  for  the  state,  testi- 
fied: That  some  time  in  November  or  De- 
cember, 1008,  one  evening  he  met  the  de- 
fendant and  asked  him  if  he  knew  where  the 
witness  could  get  some  whisky.  The  defend- 
ant replied  that  he  did  not  know  for  certain, 
but  that  he -would  go  and  see.  The  witness 
handed  the  defendant  60  cents.  This  occur- 
red In  front  of  the  defendant's  building  in 
the  town  of  Durwood.  The  defendant  went 
into  his  house  and  was  gone  three  or  four 
minutes.  Soon  afterwards  some  one  came 
around  from  the  t>ack  end  of  the  building 
and  handed  the  witness  a  one-half  pint  bottle 
of  wAlsky.    In  about  an  hour  after  this  the 


witness  went  to  see  tb«  defendant  again  to 
get  some  more  whisky.  He  gave  the  defend- 
ant $2,  and  the  defendant  went  off  after  the  . 
whisky.  That  the  witness  waited  as  before^ 
In  three  or  four  minutes  some  one  came  and 
handed  two  bottles  of  whisky  to  the  witness. 
Chas.  Vernon  testified,  on  beluilf  of  the  state, 
that  some  time  during  November,  1J)08,  the 
witness  was  at  Durwood  painting  a  school- 
bouse;  that  one  night  he  was  with  the  wit- 
ness York  when  some  one  whom  be  did  not 
know  and  whom  he  did  not  recognize  came 
and  handed  York  and  himself  two  bottles  of 
whisky;  that  the  arrangements  to  get  the 
whisky  had  been  made  by  York;  that  they 
received  the  whisky  at  the  door  of  the  de- 
fendant's place  of  business.  Defendant  testi- 
fied: That  York  asked  him  If  be  knew 
where  he  (York)  could  get  some  whisky; 
that  he  replied  that  he  did  not  know  where; 
but  that  be  (defendant)  might  be  able  to  get 
it  for  him.  The  witness  York  then  gave  the 
defoidant  50  cents.  That  defendant  went  out 
and  met  a  man  yrpo  was  in  the  habit  of 
handling  whisky  and  gave  him  the  money 
and  took  the  whisky  and  laid  it  on  the  coun- 
ter of  his  (defendant's)  store,  and  defendant 
did  not  know  whether  York  received  the 
whisky  or  not.  The  defendant  denied  abso-'' 
lutely  that  he  had  gotten  any  more  whisky" 
for  York  that  night,  as  was  testified  to  by 
the  witness  York.  The  defendant  then  re- 
quested the  following  Instruction  to  b«  giv- 
en the  Jury :  "The  court  instructs  the  jury 
that  if  they  believe  from  the  testimony  that 
the  defendant  was  only  assisting  the  buyer 
of  the  whisky  in  procuring  the  liquor,  and 
acted  only  as  the  messenger  and  agent  of  the 
buyer  in  going  and  bringing  back  the  liquor, 
and  they  further  believe  that  the  defendant 
had  no  interest  In  the  liquor  or  in  the  price 
paid,  and  that  he  was  in  no  way.  the  agent 
or  intermediary  of  the  seller,  then  in  that 
case  he  is  not  guilty,  and  your  verdict  should 
find  him  not  guilty."  The  court  refused  to 
give  this  instruction,  and  the  defendant  ex- 
cepted. 

So  far  as  numbers  are  concerned,  the  over- 
whelming majority  of  the  adjudicated  cases 
sustain  the  position  taken  by  counsel  for  the 
appellant  In  fact,  so  great  is  the  unanimity 
among  the  appellate  courts  of  the  states  to 
this  effect  that,  when  this  question  was  first 
presented  to  us,  we  adopted  the  view  that 
where  the  evidence  shows  that  a  defendant 
charged  with  the  sale  of  liquor  had  no  inter- 
est in  the  liquor  sold  or  the  money  paid  for 
it,  but  acted  as  a  friend  or  agent  of  the  per- 
son purchasing  the  liquor,  he  was  not  guilty 
under  our  statutes  for  selling  intoxicating 
liquor.  See  Reed  v.  State,  8  Okl.  Cr.  17,  103 
Pac.  1070,  24  L.  R.  A.  (N.  8.)  268.  Upon 
more  mature  reflection  we  have  become  satis- 
fled  that  this  court  erred  in  the  doctrine  con- 
tained in  Reed's  Case.  Section  2027,  Sny- 
der's Comp.  Laws  Okl.,  Is  as  follows:   "The 
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role  of  common  law  tbat  penal  statutes  are 
to  be  strictly  construed,  has  no  application 
to  this  code.  All  Its  provisions  are  to  be  con- 
strued according  to  the  fair  import  of  their 
terms,  with  a  view  to  effect  its  objects  and 
to  promote  Justice."  Under  this  provision  of 
onr  statntes  It  Is  the  paramount  duty  of  the 
courts  of  Oklahoma  to  so  construe  the  penal 
laws  of  the  state  as  will  most  effectively  se- 
cure their  enforcement,  where  this  can  be 
done  consistently  with  reason  and  justice. 
Section  4180,  Snyder's  C!omp.  Laws  Okl., 
makes  It  unlawful'  for  any  person  to  sell, 
barter,  give  away,  or  furnish  intoxicating  liq- 
uor, except  as  provided  for  In  said  act  Sec- 
tion 2045,  Snyder's  Comp.  Laws  Okl.,  classi- 
fying parties  to  crimes,  is  as  follows:  "All 
persons  concerned  In  the  commission  of 
crime,  whether  it  be  felony  or  misdemeanor, 
and  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  in 
Its  commission,  though  not  present,  are  prln- 
cipate." 

Under  the  plain  import  of  this  statute  all 
persons  who  aid  and  abet  in  the  commission 
of  a  crime,  or  who  in  any  manner  are  con- 
oemed  in  its  commission,  are  principals,  and 
may  be  prosecuted  and  convicted  as  such. 
Any  person  who  is  concerned  in  the  commis- 
sion of  a  crime,  or  who  aids  or  abets  In  Its 
commission,  should  not  be  permitted  to  screen 
himself  from  the  penalties  of  the  law  upou 
the  ground  that  be  had  acted  as  agent  for 
another.  If  this  were  permitted,  the  law 
would  become  practically  a  dead  letter,  and 
It  would  be  almost  impossible  to  protect  so- 
ciety against  the  devices  and  subterfuges  of 
the  "bootlegger,"  because  each  "bootlegger" 
could  have  first  one  and  then  another  "go- 
between"  who  could  successfully  defend  him- 
self upon  the  theory  that  be  was  acting  for 
the  purchaser  and  not  the  seller.  It  is  no  an- 
swer to  this  to  say  that  in  such  cases  the 
question  could  be  submitted  to  the  jury  that, 
if  they  found  that  this  was  simply  a  subter- 
fuge, they  could  convict  the  defendant,  be- 
cause w|ien  this  defense  is  made  the  jury 
could  not  arbitrarily  pronounce  it  to  be  a 
subterfuge.  The  bnrden  of  proving  beyond  a 
reasonable  doubt  that  it  was  a  subterfuge 
would  rest  upon  the  state,  and  the  cases 
would  be  few  Indeed  in  which  such  evidence 
could  be  obtained.  It  is  therefore  seen  that 
to  hold  that  a  party  charged  with  the  sale 
of  liquor  can  escape  upon  the  ground  that  be 
was  an  agent  of  the  purchaser  would  tend  to 
defeat  the  law,  rather  than  to  secure  its  en- 
forcement. Onr  law  makes  the  sale  of  pro- 
hibited liquor  illegal  in  the  state  of  Okla- 
homa, except  for  certain  specific  purposes 
and  in  a  certain  clearly  specified  manner. 
It  does  not,  however,  affix  any  penalty  to 
the  imrtAaser  at  an  illegal  sale,  and  confines 
Its  penalties  to  the  seller.  When  a  person 
acts  as  the  agent  for  another  in  purchasing 
prohibited  liquor  in  Oklahoma,  while  such 
purchase  Is  illegal,  he  does  not  thereby  ren- 
der himself  liable  to  the  penalties  of  the 
112P.-« 


law;  but  when  be  goes  further  and  aids  and 
abets  the  seller  by  delivering  or  assisting  to 
deliver  such  liquor,  under  section  2015,  above 
quoted,  he  thereby  assists  in  the  commission 
of  a  crime  and  renders  himself  just  as  ame- 
nable to  the  law  as  the  person  who  actually 
made  the  sale,  upon  the  ground  that  he  has 
aided  and  abetted  in  the  commission  of  a 
crime.  It  is  true  that  be  may  not  himself 
have  made  a  sale  of  liquor  to  the  purchaser, 
but  he  has  made  himself  a  principal  offender 
by  participating  in  and  having  a  guilty  con- 
nection with  the  commission  of  the  offense. 
We  are  sustained  in  this  by  the  Supreme 
Court  of  Mississippi  in  the  case  of  Wortham 
V.  State,  80  Miss.  212,  32  South.  50,  in  which 
that  court  said:  "The  appellant  was  indicted 
in  the  circuit  court  of  Harrison  county  for 
the  unlawful  sale  of  whisky,  and  convicted. 
The  facts  were  agreed  to  be  that  'Charles 
Thames  met  the  defendant  in  McHenry,  in 
Harrison  county,  and  asked  him  If  he'  could 
get  him  a  pint  of  whisky,  and  defendant  told 
him  that  he  could,  and  thereupon  took  60 
cents  and  went  off  and  bought  a  pint  of 
whisky  from  another  person,  not  authorized 
by  law  to  sell  same,  paying  therefor  the  SO 
cents  given  him  by  Thames,  and  that  said 
liquor,  so  bought  and  delivered  to  Thames, 
was  not  the  property  of  defendant,  who  was 
not  interested  therein,  but  was  the  sole  prop- 
erty of  the  person  from  whom  defendant 
bought  same.'  This  instruction  was  given  to 
the  jury  on  the  part  of  the  state:  'The  court 
instructs  the  jury  that,  if  they  believe  the 
facts  set  out  in  the  agreed  stat^nent,  beyond 
a  reasonable  doubt,  they  will  find  defendant 
guilty.'  This  conviction  is  assailed  upon  the 
grounds:  (1)  Because  the  evidence,  it  is 
said,  will  not  support  a  conviction;  (2)  the 
instruction  is  said  to  be  erroneous.  1.  The 
case  here  made  hy  the  agreed  statement  of 
facts  is  substantially  the  same  as  Wiley  v. 
State,  74  Miss.  727  (21  South.  797).  In  every 
case  there  Is  a  seller  as  well  as  a  buyer,  aud 
a  delivery  of  the  whisky  sold  Is  an  essential 
and  necessary  act  of  the  seller  to  constitute 
criminality.  The  seller  here,  whoever  he 
was,  took  the  hand  of  Wortham  to  make  a 
delivery  of  the  whisky  to  Thames,  and 
Wortham,  whatever  his  intention  was,  and 
however  his  connection  with  the  matter  arose, 
became  a  participant  with  the  owner  of  the 
whisky  in  the  sale  of  it  to  Thames.  The 
essential  fact  of  delivery  was  the  sole  act  of 
Wortham.  And  as  in  misdemeanors  ail  per- 
sons who  participate  in  doing  any  of  the 
acts  constituting  elements  of  crime  are,  in 
law,  guilty  as  principals,  Wortham  may  not 
deny  responsibility  for  bis  part  in  this  trans- 
action. Wortham  was  not  the  agent  of 
Thames  In  the  purchase  of  the  whisky.  There 
are  no  agents  in  the  violation  of  law.  What- 
ever acts,  being  the  elements  of  crime,  are 
done  by  any  one,  are  done  by  such  one  as 
principal,  and  not  as  agent  No  one  of  the 
participants  In  crime  Is  guilty  because  of  a 
relation  of  agency  to  any  of  the  other  per- 
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sons,  but  each  Is  guilty  because  his  act  is  a 
necessary  part  of  the  whole  crime.  Wortham 
was  not  the  agent  of  Thames,  because  agency 
is  not  predicable  of  crime;  but  his  act,  in  re- 
spect to  both  the  seller  and  Thames,  Is  that 
of  a  principal  actor.  In  respect  to  what  was 
done  at  the  instance  of  Thames,  there  is  no 
culpability;  but,  in  respect  to  the  delivery 
of  the  whisky  for  the  seller  to  Thames,  the 
act  was  that  of  Wortham  as  a  principal." 

We  regard  the  argument  of  the  Supreme 
Court  of  Arkansas,  in  the  case  of  Foster  v. 
State,  45  Ark.  364,  as  unanswerable  upon 
this  question.  The  opinion  is  by  Chief  Jus- 
tice Cockrill,  and  is  as  follows : 

"The  appellant  was  indicted  for  selling 
liquor  to  a  minor  and  was  convicted.  The 
proof  was  that  the  minor,  not  wishing  to  in- 
volve the  whisky  seller  in  trouble  by  mak- 
ing a  purchase  directly  from  one  of  them, 
gave  the  appellant,  whom  be  met  on  the 
street  in  the  town  of  Malvern,  50  cents  and 
requested  him  to  go  and  purchase  the  whisky 
for  him.  He  took  the  money,  purchased  the 
liquor  for  the  minor  with  it  at  a  saloon  in 
which  he  was  not  employed  or  interested,  re- 
turned, and  delivered  it  to  the  minor.  The 
appellant  was  an  old  acquaintance  of  the 
minor,  and  was  himself  an  employ^  in  a 
saloon.  The  court  refused  to  charge  the  Ju- 
ry as  follows :  'If  the  jury  believe  from  the 
evidence  that  Ward,  the  minor,  gave  the  de- 
fendant 50  cents  and  requested  him  to  buy 
its  worth  of  whisky,  and  that  defendapt  took 
the  money  and  went  to  Taylor  &  Peyton's 
saloon,  it  not  being  the  saloon  at  which  the 
defendant  was  a  salesman,  and  purchased 
the  whisky  and  gave  it  to  Ward,  it  is  not 
such  a  sale  as  is  contemplated  by  the  stat- 
ute, and  the  Jury  will  find  for  defendant' 

"It  is  apparent  that  the  real  seller  of  the 
liquor  in  this  case  was  the  dealer  of  whom 
the  whisky  was  bought  The  minor  was  the 
purchaser,  and  the  appellant  was  his  agent 
to  make  the  purchase.  The  appellant  was 
not  the  actor  In  making  the  sale  to  the  mi- 
nor, and  to  this  extent  he  is  not  within  the 
words  of  the  statute,  which  inhibits  the  sale 
of  liquor  to  minors.  Mansf.  Rev.  St.  !  18TS ; 
Young  V.  State,  58  Ala.  358.  The  statute 
makes  no  mention  of  persons  who  aid,  abet, 
or  procure  the  sale  of  liquor  to  minors,  but 
the  rule  of  construction  requires  that  the 
common  law  be  taken  into  account  in  ascer- 
taining the  meaning  of  the  act  State  v. 
Pierson,  44  Ark.  265.  The  rule  of  the  com- 
mon law  is  that  aU  persons  concerned  in  the 
commission  of  a  crime,  less  than  a  felony. 
If  guilty  at  all,  are  principals.  4  Black. 
Com.,  36;  Hubbard  v.  State,  10  Ark.  378; 
Sanders  v.  State,  18  Ark.  198;  Freel  v. 
State,  21  Ark.  219.  Hubbard  v.  State,  supra, 
was  a  case  of  an  Indictment  against  one  for 
trespass  on  the  sixteenth  section  lands,  a 
statutory  offense.  There  was  no  evidence 
that  the  person  indicted  had  ever  been  upon 
the  lands ;  but  the  acts  of  his  slave,  done  un- 
der such  circumstances  as  warranted  the  in 


ference  that  they  were  done  by  his  command 
or  procurement,  were  held  to  be  sufficient  to 
establlsu  his  guilt  In  Sanders'  Case,  supra, 
a  conviction  was  upheld  upon  proof  that  a 
public  highway  had  been  obstructed,  not  by 
the  defendant  in  person,  but  by  another  who 
was  not  indicted;  the  court,  through  Eng- 
lish, C.  J.,  saying:  'It  was  not  necessary 
for  the  defendant  to  have  feUed  the  timber 
across  the  road  nlmself,  or  for  It  to  have 
been  done  by  his  immediate  direction,  to 
make  him  responsible  for  the  offense.  In 
misdemeanors  all  persons,  who  procure,  par- 
ticipate in,  or  assent  to  the  commission  of  a 
crime,  are  regarded  as  principals,  and  are 
indicted  as  such.'  This  was  the  rule  appli- 
cable to  statutory  offenses,  prior  to  the  en- 
actment of  the  prohibitory  liquor  law,  and 
one  may  incur  the  guilt  of  a  principal  in 
this,  as  in  other  misdemeanors,  by  aiding  in 
or  procuring  the  violation  of  the  law.  Wal- 
ton V.  State,  62  Ala.  197;  State  v.  Munson, 
25  Ohio  St  381 ;  State  v.  Rand,  51  N.  H.  361 
(12  Am.  Rep.  127];  Johnson  v.  People,  83 
lU.  431 ;  Blsh.  St  Cr.  S  1029.  The  buyer  of 
liquor,  however,  is  guilty  of  no  offense  under 
this  act  although  he  aids  In  and  procures 
the  making  of  the  sale.  The  statute  has 
marked  the  seller  as  the  only  criminal.  'In 
cases  of  mala  prohiblta,  the  fact  that  the 
penalty  is  Imposed  on  only  one  of  two  par- 
ties whose  concurrence  Is  requisite  to  the 
commission  of  the  offense,  and  that  the  stat-. 
nte  was  made  for  the  protection  of  the  other 
party,  who  is  generally  regarded  as  the  less 
culpable  of  the  two,  has  repeatedly  been  con- 
sidered good  ground  for  giving  the  statute  a 
construction  exempting  the  party  not  named 
for  criminal  liability.'  State  v.  Rand,  supra. 
See,  too,  1  Blsh.  Cr.  Law,  S  657,  and  note  4; 
Harney  v.  State,  8  Lea  (Tenn.)  113. 

"As  the  minor  was  guilty  of  no  offense, 
the  appellant  cannot  be  punished  for  his 
complicity  in  the  minor's  act  of  purchase. 
If  he  had  done  nothing  more  than  counsel 
and  advise  the  minor  In  getting  the  whisky, 
he  would  not  have  violated  the  terips  of  the 
statute  and  could  not  be  held  to  criminal  re- 
sponsibility. One  cannot  be  punished  for 
violating  only  the  spirit  of  a  penal  law.  But 
he  has  done  more.  He  aided  and  abetted 
the  liquor  seller,  and  procured  him  to  make 
the  sale  to  the  minor.  This  is  the  offense 
the  statute  is  aimed  at  The  essence  of  the 
offense  is -a  sale  to  a  minor.  If  the  transac- 
tion showed  a  sale  of  liquor  to  the  appellant 
and  a  subsequent  gift  of  it  by  him  to  the 
minor,  no  offense  would  have  been  commit- 
ted, because  there  would  have  been  no  sale 
to  the  minor,  and  giving  liquor  to  a  minor 
Is  not  Inhibited  by  the  statute.  That  was 
the  case  In  Ward  v.  State  [45  Ark.  331],  ante, 
where  It  was  held  that  a  dealer,  who  sold 
liquor  to  one  treating  a  minor,  could  not  be 
convicted  of  selling  to  a  minor.  But  the 
court  is  careful  to  say  in  that  case  that 
there  was  nothing  to  indicate  that  the  per- 
son, who  treated  the  minor,  acted  as  his 
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agent  In  the  transaction.  If  be  had  acted  as 
tlie  minor's  agent,  and  the  liquor  dealer  bad 
b«en  apprised  of  that  fact,  the  latter  would 
hare  been  guilty  of  selling  to  the  minor. 
Toung  V.  State,  58  Ala.  379,  supra,  Siegel  v. 
People,  106  111.  8£>,  and  the  agent  would  have 
been  guilty  as  an  aider  and  procurer  of  the 
sale. 

"The  fact  that  the  minor  was  absent  when 
the  sale  was  effected  cannot  alter  the  case. 
One  may  buy  through  an  agent,  and*  when 
there  is  no  question  of  agency,  although  the 
dealing  Is  with  and  the  delivery  to  the  agent, 
in  legal  effect  the  sale  is  to  the  principal.  It 
is  true  that  when  the  agency  is  undisclosed 
the  seller  may  treat  the  transaction  as  a 
sale  to  the  agent,  and  the  agent  will  be  es- 
topped from  showing  for  his  benefit  a  state 
of  facts  different  from  what  he  has  made  to 
appear  in  the  transaction.  The  principal,  in 
sach  case,  is  stiU  bound  as  such,  however,  if 
the  agent  acted  within  his  authority,  and,  as 
between  agent  and  principal,  the  principal 
Is  always  the  contractor  and  purchaser.  Sie- 
gel v.  People,  106  111.  89,  supra;  Wharton, 
Agency,  496,  431;  2  Kent's  Com.  631;  Win- 
chester T.  Howard,  97  Mass.  303  [93  Am. 
Dec  93] ;  Caldwell  v.  Mesherd,  44  Arli.  564. 
That  the  state,  in  a  criminal  prosecution, 
can  select  to  treat  It  as  a  sale  to  the  prin- 
cipal, instead  of  -  a  sale  to  the  agent  who 
actually  procured  the  liquor,  is  sustained  by 
adjudicated  cases.  See  Com.  v.  McGuire,  11 
Gray  [Mass.]  460;  Com.  v.  Very,  12  Gray 
[Mass.]  124;  Com.  v.  LattlnTille,  120  Mass. 
385.  Taylor  tc  Peyton's  guilt  Is  immaterial. 
The  guilt  or  innocence  of  the  act  or  princi- 
pal in  the  first  degree,  even  in  felonies,  does 
not  affect  the  guilt  of  the  principals  in  the 
second  degree,  to  make  use  of  a  common-law 
term.  M«nsf.  Rev.  St  §  1511,  and  it  is  im- 
material whether  the  person  who  was  the 
chief  actor  in  malting  the  sale  might  or 
might  not  have  been  convicted.  'However 
men  combine,  each  one  Is  criminally  respon- 
sible for  what  he  personally  does,  •  •  • 
for  the  whole  of  what  he  assists  others  in 
doing,  and  for  all  that  the  others  do  through 
his  procurement'  Blsh.  St  Cr.  §  1024.  The 
appellant  had  the  evil  design  of  procuring  a 
sale  of  liquor  to  a  minor,  and  bis  act  direct- 
ly and  immediately  led  to  the  commission  of 
the  offense.  This  made  him  a  principal  in 
the  offense.  The  Instruction  aslied  by  the 
appellant  would  have  authorized  his  acquit- 
tal. If  he  did  not  sell,  although  be  may  have 
aided  and  abetted  and  procured  the  sale  to 
be  made,  and  was  properly  refused. 

"The  court's  charge  to  the  jury  was  not 
inconsistent  with  the  views  here  expressed, 
and  the  judgment  is  affirmed." 

W«  could  cite  additional  authorities  to 
the  same  effect,  but  regard  these  as  suffi- 
cient We  think  that  precedents  should  be 
weighed  and  not  counted.  In  the  language 
of   Chief   Justice  Cockrlll:    "The  appellant 


had  the  evil  design  of  procuring  a  sale  of 
liquor,  and  his  act  directly  and  immediately 
led  to  the  commission  of  the  offense.  This 
made  him  a  principal  in  the  offense.  The 
instruction  asked  by  the  appellant  would 
have  authorized  his  acquittal,  if  he  did  not 
sell,  although  he  may  have  aided  and  abet- 
ted and  procured  the  sale  to  be  made,  and 
was  properly  refused." 

Even  if  the  sale  of  the  whisky  in  this  case 
was  not  made  to  York,  but  was  made  to  the 
defendant,  and  the  defendant  was  simply 
acting  as  the  agent  of  York  in  making  such 
purchase,  the  state  can  elect  to  treat  the 
sale  as  having  been  made  to  Xork;  and,  as 
the  defendant  assisted  In  the  delivery  of  the 
whisky,  he  thereby  aided  in  the  commission 
of  the  offense  and  is  guUty  as  a  principal. 

The  judgment  of  the  lower  court  Is  tuere- 
fore  affirmed,  and  the  sheriff  of  Carter  coun- 
ty is  directed  to  proceed  with  the  execution 
of  the  judgment. 

DOTLE  and  RICHARDSON,  JJ,  concur. 


(4  Okl.  Cr.  489) 
SIMMONS  T.  STATE. 
(Criminal  Court  of  Appeals  of  Otdahoma.    Dec 
7.  1910.) 

(SyUabu*  hy  the  Oowrt.) 

CbiMINAI.    liAW    (§    1182*)— APPEAI^rAILTTBE 

TO  Prosecute. 

Counsel  have  no  right  to  appeal  simply  for 
tlie  purpose  of  delay,  nor  unless  they  believe 
there  is  some  ground  for  reversal,  and  if  there  is 
any  reason  for  appealing,  even  though  doubtful 
and  inconclusive,  it  should  be  presented  to  tiie 
court  for  consideration. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  3207;   Dec.  Dig.  §  1182.*] 

Appeal  from  District  Court,  Carter  Coun- 
ty;  S.  H.  Russell,  District  Judge. 

Knox  Simmons  was  convicted  of  grand 
larceny,  and  appeals.    Affirmed. 

Chas.  West  Atty.  Gen.,  and  Smith  C.  Mat- 
son,  Asst  Atty.  Gen.,  for  the  State. 

DOTLE,  J.  Knox  Simmons,  plaintiff  in 
error  was  charged  by  indictment  in  the  dis- 
trict court  of  Carter  county  with  the  crime 
of  grand  larceny.  Upon  a  trial  had  in  said 
court  the  Jury  returned  a  verdict  finding  the 
defendant  guilty  as  charged,  and  assessed 
his  punislmient  at  imprisonment  in  the  pen- 
itentiary for  a  period  of  four  years.  The 
judgment  and  sentence  was  entered  on  De- 
cember 28,  1908.  From  which  judgment  an 
appeal  was  properly  perfected  by  filing  in 
this  court  on  July  25,  1909,  a  petition  in  er- 
ror with  case-made  attached,  and  proof  of 
service  of  notices  of  appeaL 

The  plaintiff  in  error  has  not  been  repre- 
sented by  counsel  upon  his  appeal,  although 
he  was  ably  represented  and  well  defended 
upon  the  trial  in  the  court  below.    No  briefs 
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have  been  filed,  nor  argument  made  In  this 
court 

On  May  14,  1910,  the  Attorney  General  fil- 
ed a  motion  to  affirm  the  Judgment  for  want 
of  prosecution. 

It  Is  apparent  that  this  appeal  was  taken 
merely  for  the  purpose  of  delay.  Counsel 
hare  no  right  to  appeal  simply  for  the  pur- 
pose of  delay,  nor  unless  they  believe  there  is 
some  ground  for  reversal,  and  if  there  is  any 
reason  for  appealing,  even  though  doubtful 
and  inconclusive,  it  should  be  presented  to 
the  court  for  consideration,  or  some  snlficient 
reason  given  for  the  failure  so  to  do. 

From  a  careful  examination  of  the  record 
it  is  clear  that  a  fair  and  impartial  trial  was 
had. 

Wherefore,  the  judgment  of  the  district 
court  of  Carter  county  is  in  all  things  af- 
firmed. 

FURMAN,  P.  X.  and  RICHARDSON,  J., 
concur. 

(4  OM.  Cr.  398) 

Ex  parte  TALLET. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Dec. 
1,  1910.) 

(Byllabtt*  ty  th«  Court.) 

1.  Cbiminai,  I/aw  (I  211*)— Vkbification  of 
Information— SuFFiciKNCY. 

Under  the  Constitution  and  laws  of  this 
state,  an  information  charging  a  defendant  with 
the  commission  of  a  misdemeanor  is  required  to 
be  verified  in  positive  terms ;  and  an  unverified 
information  and  one  verified  only  on  informa- 
tion and  belief  are  equally  defective. 

[Ed.  Note.— For  otJier  cases,  see  Criminal 
Law,  Cent.  Dig.  (  422;  Dec.  Dig.  S  211.*] 

2.  Criminai.  Law  (|  211*)— Verification  op 
Information. 

The  requirement  that  an  information  charg- 
ing a  misdemeanor  shall  be  verified  in  positive 
terms  before  a  warrant  of  arrest  may  issue 
thereon  is  intended  for  the  preservation  of  the 

gersonal  security  and  liberty  of  the  individual, 
y  forbidding  the  issuance  of  a  warrant  for  his 
arrest  except  upon  probable  cause  shown  under 
oath,  and  by  preventinK  the  institution  of  base- 
less and  unfounded  prosecutions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §  422;  Dec.  Dig.  %  211.*] 

8.  Ckiminai,  Law  (5  211*)- Verification  of 

infobmation. 

The  requirement  that  an  information  for  a 
misdemeanor  be  verified  l)efore  a  warrant  of  ar- 
rest may  issue  thereon  does  not  purport  to  deal 
with  the  essentials  of  an  information  as  a  mere 
accusation,  but  only  with  the  manner  and  means 
of  obtaining  the  custody  and  jurisdiction  of  the 
defendant's  person. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  422;  Dec.  Dig.  §  211.*] 

4.  Criminai,  Law  (8  211*)— Failure  to  Veri- 
FT  Information— Effect. 

The  verification  is  no  part  of  the  informa- 
tion itself;  and  an  unverified  information  prop- 
erly charging  a  misdemeanor,  signed  by  the 
county  attorney,  and  filed  in  a  court  having  ju- 
risdiction of  the  offense,  though  insufficient  to 
authorize  the  issuance  of  a  warrant  of  arrest. 


Is  nevertheless  sufficient  for  all  other  purposes, 
if  not  properly  challenged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  422;  Dec.  Dig.  S  2U.*] 

5.  Indictment  and  Information  (§  196*) — 
FArLUBE  to  Verify— Waiver  of  Defect. 

The  requirement  that  an  information  for  a 
misdemeanor  be  verified  being  intended  for  the 
personal  t)enpfit  of  the  defendant,  he  may  waive 
the  same;  and  he  does  so  by  pleading  to  the 
information  without  moving  to  quash  or  set  it 
aside. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  628-635;  Dec. 
Dig.  §  196.*] 

6.  Criminai.  Law  (i  1033*)— Appeai^-^uris- 

DICTION. 

Jurisdictional  matters  may  be  raised  for  the 
first  time  in  the  appellate  court. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2629,  2630;  Dec.  Dig.  i 
1033.*] 

7.  Indictment  and  Information  (§  137*)— 
Unverified  Information — Jurisdiction. 

It  is  error  for  a  court  to  overrule  a  motion 
to  quash  an  unverified  information  charging  a 
misdemeanor,  but  the  matter  is  not  jurisdic- 
tional. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  %%  480-487;  Dec. 
Dig.  g  137.*] 

8.  Habeas  Corpus  (|§  4,  30*)— Substituttow 
FOB  AN  Appeal. 

The  writ  of  habeas  corpus  is  not  intended 
for  the  correction  of  errors  or  mere  irregulari- 
ties, and  cannot  be  substituted  for  an  appeal  or 
writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §§  4,  25;   Dec.  Dig.  f$  4,  30.*] 

9.  Habeas  Corpus  (|  30*)— Errors  in  Cbiu- 
IMAL  Proceeding — Review. 

Where  a  petitioner  is  imprisoned  under  a 
judgment  of  conviction  for  crime,  unless  the 
court  was  without  jurisdiction  to  render  the 
particular  judgment,  and  the  judgment  is  void 
and  not  merely  voidable,  relief  cannot  be  had 
by  habeas  corpus,  however  numerous  and  gross 
may  have  been  the  errors  committed  during  the 
trial  or  in  the  proceedings  preliminary  thereto. 
[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §  25;   Dec.  Dig.  §  30.*] 

10.  Indictment  and   Information   ({  62*)— 
Verification  of  Indictme.nt. 

There  is  no  requirement  in  this  state  that 
an  information  charging  a  felony,  filed  in  the 
district  court,  be  verified. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {§  163-168;  Dec, 
Dig.  {  52.*] 

Application  of  Tom  Talley  for  writ  of  ha- 
beas corpus.  Writ  discharged,  and  petitioner 
remanded  to  custody. 

W.  A.  Huser  and  W.  T.  Banks,  for  peti- 
tioner. Fred  S.  Caldwell  and  J.  C.  Wright, 
for  respondent 

RICHARDSON,  J.  Tom  Talley,  the  peti- 
tioner, was  convicted  in  the  county  court  of 
Okfuskee  county  of  selling,  intoxicating  liq- 
uor, and  was  sentenced  to  pay  a  fine  of 
1300  and  to  he  imprisoned  in  the  county  Jail 
for  a  term  of  four  months.  He  undertook  to 
appeal  from  this  sentence,  but  failed  to 
serve  the  statutory  notices  of  appeal,  and  for 
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tbat  reason  his  purported  appeal  was  dis- 
missed by  this  court  for  want  of  jurisdiction. 
He  was  then  committed  to  Jail  in  accordance 
with  the  sentence  pronounced  upon  him.  He 
now  contends  that  his  imprisonment  is  Ille- 
gal, and  by  an  application  for  a  writ  of 
habeas  corpus  be  asks  this  court  to  inquire 
Into  and  determine  its  legality.  The  illegali- 
ty of  his  imprisonment  is  alleged  to  consist 
in  the  fact  that  the  court  was  without  juris- 
diction to  try  him  on  the  information  ex- 
hibited against  him,  and  that  the  sentence 
pronounced  upon  him  thereunder  was  void, 
for  the  reason  tbat  said  information  was  not 
verified  as  required  by  law.  The  petition  for 
the  writ  and  the  return  thereto  show  that 
the  Information  was  signed  by  the  county  at- 
torney and  properly  charged  the  offense,  but 
it  was  not  verified  in  any  manner.  Does  that 
entitle  the  petitioner  to  be  discharged? 

The  writ  of  habeas  corpus  is  not  designed 
for  the  correction  of  errors  or  mere  irregu- 
larities, and  cannot  be  substituted  for  an 
appeal  or  writ  of  error.  And  where  a  peti- 
tioner is  Imprisoned  under  a  judgment  of 
conviction  for  crime,  unless  the  court  was 
without  Jurisdiction  to  render  the  particular 
Judgment,  and  the  judgment  is  void  and  not 
merely  voidable,  relief  cannot  l>e  bad  by  ha- 
beas corpus,  however  numerous  and  gross 
may  have  been  the  errors  committed  during 
the  trial  or  in  the  proceedings  preliminary 
thereto.  In  re  Bonner  (C.  C.)  67  Fed.  184; 
Ex  parte  Iiehmknbl,  72  Cal.  53,  IS  Pac.  148; 
In  re  Sennott,  146  Mass.  488,  16  N.  B.  448, 
4  Am.  St  Rep.  344;  In  re  Ellis,  79  Mich. 
322,  44  N.  W.  616;  Ex  parte  Shaw,  7  Ohio 
St  81,  70  Am.  Dec.  65;  Ex  parte  Harlan,  1 
OkL  48,  27  Pac.  920;  Ex  parte  Murphy,  1 
OU.  288,  29  Pac.  662;  Ex  parte  Bond,  9  S. 
C.  80,  30  Am.  Rep.  20;  In  re  Rafferty,  1 
Wash.  St  382,  25  Pac.  465 ;  Ex  parte  Gibson, 
31  Cal.  619,  91  Am.  Dec.  546 ;  In  re  Wilson, 
140  U.  8.  675,  11  Sup.  Ct.  870,  35  L.  Ed.  513; 
In  re  Graham,  74  Wis.  450,  48  N.  W.  148,  17 
Am.  St  Rep.  174;  State  v.  Barnes,  3  N.  D. 
131,  54  N.  W.  541;  Ex  parte  Patman,  1  Okl. 
Or.  141,  95  Pac.  622;  In  re  McNaught  1 
Okl.  Cr.  528,  99  Pac.  241.  This  case  there- 
fore presents  the  sole  question:  Is  the  want 
of  a  verification  a  jurisdictional  defect  in  an 
Information?  If  it  is,  then  the  petitioner 
should  be  discharged;  otherwise,  he  should 
not 

The  law  in  this  state  bearing  upon  this 
question  is  found  in  section  30,  art.  2,  of  our 
Constitution,  and  sections  6577  and  6644,  Sny- 
der's Comp.  lAws.  The  constitutional  pro- 
vision Is  as  follows:  "The  right  of  the  peo- 
ple to  be  secure  in  their  i>er8ons  •  *  • 
against  unreasonable  •  •  •  seizures  shall 
not  be  violated ;  and  no  warrant  shall  Issue 
but  upon  probable  cause  supported  by  oath 
or  affirmation  describing  as  particularly  as 
may  be  •  •  •  the  person  •  ♦  •  to  be 
seized.*'  Section  6577,  Snyder's  Comp.  Laws, 
reads:  "When  an  information,  verified  by 
oatb  or  afllrmation,  is  laid  before  a  magis- 


trate, of  the  commission  of  a  public  offense, 
he  must  if  satisfied  therefrom  that  the  of- 
fense complained  of  has  been  committed, 
and  that  there  is  reasonable  cause  to  believe 
tbat  the  defendant  has  committed  it,  issue  a 
warrant  of  arrest"  And  section  6644,  Sny- 
der's Comp.  Laws,  provides  that:  "All  In- 
formations shall  be  verified  by  the  oath  of 
the  prosecuting  attorney,  complainant  or 
some  other  person."  This  section  was  enact- 
ed at  a  time  when  felonies  could  be  prosecut- 
ed only  by  indictment,  and  It  therefore  re- 
lates solely  to  misdemeanors,  as  is  concln- 
slv^y  shown  by  a  consideration  of  the  two 
sections  immediately  preceding  and  of  sec- 
tions 6485  and  6486,  Snyder's  Comp.  Laws. 

The  several  provisions  quoted  above  are 
in  pari  materia  and  are  to  be  construed  to- 
gether; the  statutory  provisions  snpplement- 
ing  the  constitutional  one.  In  our  opinion 
they  are  intended  for  the  preservation  of  the 
personal  security  and  liberty  of  the  individ- 
ual, by  forbidding  the  Issuance  of  a  warrant 
for  his  arrest  except  upon  probable  cause 
shown  under  oath,  and  by  preventing  as  far 
as  possible  the  institution  of  baseless  and 
unfounded  prosecutions.  They  do  not  pur- 
port to  deal  with  the  essentials  of  an  Infor- 
mation as  a  mere  accusation,  but  only  with 
the  manner  and  means  of  obtaining  the  cos- 
tody  and  jurisdiction  of  the  accused's  i)er- 
son.  The  verification  la  no  part  of  the  Infor- 
mation Itself;  and  an  unverified 'Information 
charging  an  offense  in  proper  and  Intelligible 
language,  signed  by  the  county  attorney  and 
filed  in  a  court  having  Jnrisdlctlon  of  the 
offense  charged,  though  Insufficient  to  author- 
ize the  issuance  of  a  warrant  of  arrest,  If 
not  properly  challenged  is  sufficient  for  all 
other  purposes.  The  requirement  that  the 
information  be  verified  being  for  the  personal 
benefit  of  the  defendant,  we  see  no  reason 
why  he  may  not  waive  it  If  he  desires;  and 
If  he  submits  himself  to  the  Jurisdiction  of 
the  court,  either  by  voluntarily  appearing 
and  answering  the  information,  or  by  fail- 
ing to  move  to  quash  the  same  when  arrested 
and  brought  up  for  arraignment,  he  thereby 
waives  the  defect.  There  are  many  rights 
vouchsafed  an  accused  by  onr  Constitution 
and  laws  which  may  be  waived,  and  many  of 
them  have  reference  to  the  form  of  the  accu- 
sation and  the  manner  of  its  presentment 
Thus  it  is  provided  by  section  6738,  Snyder's 
Comp.  Laws,  that  an  indictment  must  be  set 
aside  when  it  Is  not  found.  Indorsed,  present- 
ed, or  filed  as  prescribed  by  the  statutes  of 
the  state;  but  the  section  following  provides 
that,  If  the  motion  to  set  aside  the  Indict- 
ment on  that  ground  be  not  made,  the  de- 
fendant Is  precluded  from  afterwards  making 
the  objection;  and  It  seems  to  as  that  this 
provision  is  also  applicable  to  informations. 
It  Is  so  held  by  the  courts  of  practically  all 
the  states  where  prosecutions  by  informa- 
tions are  authorized. 

Kansas  has  in  effect  the  same  constltutltm- 
al  and  statutory  provisions  that  we  have,  and 
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It  Is  held  In  that  state  that  the  verlflcatton 
of  an  information  must  be  made  in  posi- 
tive terras  and  not  on  information  and  be- 
lief ;  but  the  Supreme  Court  of  Kansas  held, 
in  State  v.  Otey,  7  Kan.  60,  that  the  ob]e<'tlon 
that  an  information  Is  not  properly  verified 
is  waived  by  pleading  to  the  merits  and  go- 
ing to  trial.  The  same  court  reaffirmed  that 
holding  in  a  subsequent  opinion  by  Justice 
Brewer  in  State  v.  Adams,  20  Kan.  311 ;  and 
later,  in  State  v.  Ruth,  21  Kan.  583,  Justice 
Brewer  said:  "It  Is  allied  that  the  infor- 
mation was  insufficient  for  lack  of  a  proper 
verification.  The  verification  was  defective, 
but  the  defect  was  waived  by  the  defendant's 
pleading  to  the  merits  and  going  to  trial." 
And  in  State  v.  Blacliman,  32  Kan.  615,  5 
Pac.  173,  the  court  said:  "The  third  and  last 
point  made  by  counsel  for  the  defendant  is 
that  the  verification  of  the  information  is 
not  sufficient.  It  appears  that  the  Informa- 
tion was  verified  by  the  county  attorney, 
who,  after  being  duly  sworn,  stated  in  his 
verification  'that  the  several  allegations  con- 
tained in  the  foregoing  Information  are,  ac- 
cording to  the  best  of  his  knowledge,  infor- 
mation, and  belief,  true  In  substance  and  In 
fact'  This  point  was  not  raised  in  the  court 
below,  and  hence  the  defendant  is  not  in  any 
condition  to  raise  it  in  this  court  The  rec- 
ord shows  that  the  defendant  in  the  court  be- 
low waived  arraignment  pleaded  not  guilty 
to  the  Information,  and  went  to  trial  upon 
the  merits  of  the  action,  without  making  any 
objection  to  the  sufficiency  of  the  information 
or  to  its  verification.  The  defendant  there- 
fore waived  ail  irregularities  with  reference 
to  the  sufficiency  of  the  verification."  State 
V.  Longton,  35  Kan.  375, 11  Pac.  163,  goes  still 
further,  and  holds  that  when  the  defendant 
enters  into  a  recognizance  for  bis  appearance 
to  answer  the  information,  without  making 
any  objection  to  the  sufficiency  of  the  war- 
rant or  the  verification  of  the  information, 
he  thereby  waives  the  fact  that  the  warrant 
was  issued  on  an  information  insufSclently 
verified,  and  cannot  afterwards  have  the 
warrant  quashed  or  set  aside  on  that  ground. 
And  in  the  case  entitled  In  re  Cummings,  11 
OkL  286,  66  Pac.  332,  the  Supreme  Court 
of  the  Territory  of  Oklahoma  held  likewise. 
The  syllabi  of  the  latter  case  is  as  follows: 

"The  objection  that  a  criminal  complaint 
is  verified  on  Information  and  belief  is  waiv- 
ed by  pleading  to  the  merits,  or  entering  into 
a  recognizance  for  appearance  at  a  future 
day. 

"A  verification  on  information  and  l>elief 
is  sufficient  for  every  purpose  except  merely 
the  issuing  of  the  warrant  for  the  arrest  of 
the  defendant,  and  the  objection  to  such 
verification  must  be  made  by  motion  to  quash 
the  warrant  before  plea  to  the  merits,  or 
other  steps  are  taken  which  will  operate  as 
a  waiver  of  such  defect." 

The  Supreme  Court  of  Kansas  had  the 
question  before  it  again  in  State  v.  Ellvin,  51 
Kan.  784,  33  Pac.  047,  in  State  v.  Barr,  54 


Kan.  230,  38  Pac.  289,  and  In  State  v.  Os- 
bom,  54  Kan.  473,  38  Pac.  572 ;  and  in  each 
cf  these  cases  reaffirmed  its  previous  holding. 
See,  also.  In  re  Lewis,  31  Kan.  71,  1  Pac. 
283,  and  State  v.  StoflTel,  48  Kan.  364,  29 
Pac.  685. 

The  same  question  was  before  the  Supreme 
Court  of  Colorado  In  Brown  v.  People,  20 
Colo.  161,  36  Pac.  1040,  Taylor  v.  People. 
21  Colo.  426,  42  Pac.  652,  and  Bergdahl  v. 
People,  27  Colo.  302,  61  Pac.  228;  in  each 
of  which  the  court  announced  and  adhered 
to  the  rule  declared  by  the  Supreme  Court  df 
Kansas.  In  the  last-mentioned  case  the  court 
said:  "The  failure  to  properly  verify  an  in- 
formation is  not  one  which  affects  Its  suf- 
ficiency. It  Is  required  to  be  verified  as 
designated  by  sections  1432b  and  1432h,  3 
Mills'  Ann.  St.  These  are  provisions  which 
are  intended  to  and  do  comply  with  section 
7,  article  2,  of  our  Bill  of  Rights,  which.  In 
substance,  declares  that  no  warrant  to  seize 
any  person  shall  issue  unless  probable  cause 
therefor  Is  made  to  appear  by  oath  or  af- 
firmation reduced  to  writing.  This  right 
however,  is  one  which  may  be  waived,  and, 
unless  properly  presented  below,  cannot  be 
raised  in  this  court." 

In  Nebraska  an  information  must  be  veri- 
fied in  positive  terms,  and  under  the  peculiar 
wording  of  the  statute  it  is  held  that  it  must 
be  verified  before  a  judicial  officer  and  cannot 
be  verified  before  a  notary  public.  Yet  in 
Hodgkins  V.  State,  36  Neb.  160,  54  N.  W.  80, 
the  court  said:  "It  is  argued  that  there  is  no 
valid  information,  for  the  reason  that  the 
charge  upon  which  plaintiffs  in  error  were 
tried  was  sworn  to  before  a  notary  public. 
It  has  been  held  by  this  court  In  Iticbards 
V.  State,  22  Neb.  145  [34  N.  W.  346],  and 
Davis  V.  State,  31  Neb.  247  [47  N.  W.  854], 
that  the  information  should  be  sworn  to  before 
some  judicial  officer.  In  the  last  above  case, 
however,  it  was  held  that  an  objection  to 
the  Information  on  that  ground  will  be  waiv- 
ed unless  made  before  verdict  And  Judge 
Nerval,  hi  the  opinion  of  the  court  uses  the 
following  language:  'It  (the  objection) 
should  have  l>een  raised  by  motion  to  quash 
before  pleading  to  the  Information.'  This 
prosecution  originated  before  the  county 
judge  of  Lancaster  cotmty  with  whom  the 
above  Information  was  filed.  Plaintiffs  In 
error,  having  been  convicted  in  that  court 
appealed  to  the  district  court  The  first 
record  we  find  of  any  objection  to  the  infor- 
mation is  after  the  Jury  had  been  sworn  in 
the  district  court  where  it  appears  they  ol)- 
Jected  to  any  evidence  being  offered  or  re- 
ceived: '(1)  Because  there  is  no  legal  pre- 
sentment as  required  by  the  Constitution  and 
laws  of  the  state.  (2)  The  affidavit  of  plain- 
tiff does  not  contain  facts  sufficient  to  consti- 
tute a  criminal  action.  (3)  There  is  no  com- 
plaint filed  In  this  case  as  required  by  law.' 
In  the  opinion  of  the  writer  the  objection  set 
out  above  should  be  held  to  apply  only  to  the 
foria  of  the  Information  and  the  sufficiency 


Digitized  by  V^OOQlC 


OU.) 


EX  PARTE  TALLBY 


39 


of  the  allegations  therein  contained,  and  not 
to  the  want  of  a  proper  verification.  But  It 
is  dear  that  the  objection,  even  if  Bafflcient, 
comes  too  late  after  a  trial  before  the  coun- 
ty Judge  apon  the  merits  of  the  case,  and 
after  a  Jury  Iiad  been  selected  and  sworn 
in  the  district  court.  The  provision  for  the 
Twlflcation  of  an  information  before  a  magis- 
trate is  surely  not  more  imperative  than  the 
inoTlsion  found  in  section  585  of  the  Crim- 
inal Code  that  no  information  shall  l>e  filed 
against  any  person,  except  fugitives  from 
Justice,  nntil  such  person  shall  have  had  a 
preliminary  examination  as  provided  by  law. 
Tet  it  has  been  repeatedly  held  that  by  plead- 
ing not  guUty  and  going  to  trial  on  the  Issue 
thus  formed  the  accused  waives  his  right  to 
object  on  the  ground  that  he  has  not  bad  a 
preliminary  examination.  Cowan  v.  State,  22 
Neb.  519  [35  N.  W.  405];  Washburn  v.  Peo- 
ple. 10  Micli.  383 ;  People  v.  Jones,  24  Mich. 
215:  People  v.  Williams  [03  Mich.  623]  53  N. 
W.  T79.  It  is  evident  that  the  plaintiffs  in 
error  are  not  now  in  position  to  assert  that 
the  information  was  not  legally  verified.  The 
Jn^ment  of  the  district  court  Is  right  and 
is  affirmed."  To  the  same  effect  are  Bailey 
T.  State,  36  Neb.  808,  55  N.  W.  241;  Korth 
T.  State,  46  Neb.  631,  65  N.  W.  792 ;  Johnson 
T.  State,  53  Neb.  103,  73  N.  W.  463;  and 
Davis  ▼.  State,  31  Neb.  247,  47  N.  W.  854. 

lo  State  V.  Montgomery,  181  Mo.  19,  70  S. 
W.  683,  67  L.  R.  A.  343,  the  Supreme  Court 
of  Missouri  said:  "This  information  is  not 
▼elfied ;  but  no  objection  was  taken  to  it  on 
tlMt  account,  and  the  failure  was  waived." 
And  in  State  v.  Schnettler,  181  Mo.  173,  79 
S.  W.  1123,  the  court  said:  "The  omission 
to  verify  the  information  by  the  circuit  at- 
torney was  simply  an  irregularity,  did  not 
render  it  or  the  proceedings  under  it  void, 
and  might  have  been  amended  at  any  time 
liefore  trial  by  leave  of  court  It  is  axio- 
matic that  a  legal  proceeding  which  is  simply 
irregular  is  amendable ;  but,  even  If  this  rule 
does  not  apply  here,  it  is  expressly  provided 
by  section  2481,  Rev.  St  1809  [Ann.  St  1006, 
|>.  1490],  that  'any  aflldavit  or  information 
may  t>e  amended  In  matter  of  form  or  sub- 
stance at  any  time  by  leave  of  court  before 
tlie  trial,  and  on  the  trial  as  to  all  matters 
as  to  form  and  variance,  at  the  discretion 
of  the  court,  when  the  same  can  be  done 
without  prejudice  to  the  substantial  rights 
of  the  defendant'  It  is  therefore  perfectly 
dear  that  the  information  was  not  void,  and 
might  Iiave  been  amended  by  the  circuit  at- 
torney by  leave  of  court  at  any  time  before 
trial  had,  if  so  desired.  If,  however,  such 
objection  is  not  raised  on  or  before  trial,  it 
wUl  be  waived  and  cannot  be  raised  for  the 
first  time  in  this  court." 

A  very  full  and  able  discussion  of  this 
question  is  found  in  State  v.  Brown,  181  Mo. 
192,  79  S.  W.  1111,  in  which  the  information 
was  not  verified  at  all.  The  opinion  is  quite 
lengthy  and  exhaustive.  The  syllabus  states 
the  conclusions  reached,  and  lis  as  follows: 


"An  objection  that  the  verdict  is  insufll- 
dent  to  sustain  the  Judgment'  even  if  timely 
made,  does  not  raise  the  defect  that  the  in- 
formation was  not  supported  by  aflldavit  be- 
cause no  such  ground  is  specified.  Nor  would 
a  motion  in  arrest  alone  suffice  to  prevent  a 
waiver  of  the  affidavit,  even  if  the  motion 
spedfied  that  there  was  no  affidavit  to  sup- 
port the  information. 

"The  failure  to  verify  the  information 
does  not  render  it  so  defective  that  a  mo- 
tion in  arrest  would  reach  it  nor  is  it  such 
a  defect  that  the  Supreme  Court  should  ar- 
rest it  without  motion. 

"The  affidavit  is  no  part  of  the  informa- 
tion itself,  but  a  thing  separate  and  apart 
from  the  information  and  something  addi- 
tional thereto. 

"The  purpose  of  the  statute  requiring  an 
information  to  be  supported  by  affidavit  ia 
to  afford  a  guaranty  of  the  good  faith  of  the 
prosecution  and  to  prevent  a  careless,  or 
vindictive,  or  reckless  prosecution  of  a  dti- 
zen. 

"A  motion  in  arrest  goes  only  to  defects 
appearing  on  the  face  of  the  indictment  or 
information,  and  not  to  an  affidavit  uiKtn 
which  the  information  may  l>e  based,  or 
which  merely  verifies  the  charges  in  the  in- 
formation itself. 

"The  Jurisdiction  of  the  court  over  a  fel- 
ony case  does  not  depend  on  the  affidavit 
neither  is  the  sufficiency  of  the  Information 
affected  by  It.  The  filing  of  the  affidavit  or 
the  verification  of  the  information  is  but 
an  additional  step  which  the  defendant  may 
or  may  not  waive. 

"If  the  defendant  fails  to  challenge  the 
information  for  the  reason  that  it  is  not 
supported  by  affidavit  by  motion  to  quash, 
he  waives  the  affidavit  and  it  is  too  late  to 
raise  that  objection  by  motion  in  arrest. 
Such  objection,  however  specific,  comes  too 
late  after  verdict  Nor  is  it  a  matter  to  be 
reached  by  a  demurrer.  A  motion  to  quash 
is  the  Missouri  practice  for  reaching  defects 
which  do  not  appear  on  the  face  of  the  in- 
dictment or  information." 

See,  also.  State  v.  Lewis,  181  Mo.  235,  79 
S.  W.  671 ;  State  v.  Sheridan,  182  Mo.  13,  81 
S.  W.  410;  State  v.  Hannigan,  182  Mo.  15, 
81  S.  W.  406;  and  State  v.  Speyer,  182  Mo. 
77,  81  S.  W.  430— in  all  of  which  there  was 
no  verification  or  pretense  thereof. 

In  State  v.  Pancoast  5  N.  D..516,  67  N. 
W.  1052,  35  L.  R.  A.  518,  which  was  a  pros- 
ecution by  information,  this  question  was 
raised  and  was  disposed  of  by  the  court  as 
follows:  "When  the  case  was  called  for  trial 
in  Cass  county,  plaintiff  in  error  moved  to 
set  aside  the  information,  on  the  ground 
that  It  was  not  verified  as  the  law  requires. 
The  information  was  verlfled  by  the  state's 
attorney  of  Norton  county,  to  the  effect  that 
he  believed  it  to  l>e  true.  Without  in  any 
manner  intimating  that  this  was  not  a  good 
verification,  we  think  the  motion  came  too 
late.    Our  statutes,  as  found  in  the  Compll-     j 
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ed  Laws  of  1887,  -were  framed  when  accused 
persons  were  presented  by  Indictment,  and 
not  Ijy  Information;  but  chapter  71  of  the 
Laws  of  1890  substitutes  an  information  by 
the  state's  attorney  for  the  indictment  of  a 
grand  Jury,  and  section  5. of  said  act  de- 
clares that  the  proceedings  under  indictment 
should,  'as  near  as  may  be,  apply  to  prosecu- 
tions by  informations.'  Section  7283  of  the 
Compiled  Laws  specifies  the  ground  for  set- 
ting aside  an  indictment;  and  these  grounds, 
as  applied  to  an  information,  would  cover  a 
defective  verification.  The  next  section  pro- 
vides: 'If  the  motion  to  set  aside  the  indict- 
ment be  not  made,  the  defendant  is  preclud- 
ed from  afterwards  taking  the  objections 
mentioned  in  the  last  section.'  The  sub- 
stance and  almost  the  lang^uage  of  these  pro- 
Tlsions  was  borrowed  from  Minnesota.  See 
chapter  110,  Oen.  St  187a  The  Supreme 
Court  of  Minnesota,  In  State  ▼.  Scbumm,  47 
Minn.  373  [50  N.  W.  362]  and  State  ▼.  Dick, 
47  Minn.  375  [60  N.  W.  362],  held  that  a 
motion  to  set  aside  the  indictment  could  not 
be  made  after  plea  entered.  In  this  case 
plaintiff  In  error,  prior  to  his  first  trial,  was 
regularly  arraigned,  and  pleaded  not  guilty. 
Be  has  never  withdrawn,  or  asked  to  with- 
draw, that  plea  for  any  purpose  whatever, 
and  hence  the  motion  to  set  aside  the  infor- 
mation came  too  late.  But  counsel  sought 
to  save  the  point  by  motion  in  arrest.  It  has 
lieen  held  in  Minnesota  that  a  matter  which 
might  furnish  a  ground  for  a  motion  to  set 
aside  an  indictment  cannot  be  raised  by  de- 
murrer or  in  any  manner  except  by  such  mo- 
tion. SUte  V.  Brecbt,  41  Minn.  SO  [42  N.  W. 
602].  By  section  7452,  Comp.  Laws,  the 
grounds  for  motion  in  arrest  are  the  same 
as,  and  none  other  than,  the  grounds  for  a 
demurrer  to  the  Information,  as  specified  in 
section  7292,  Comp.  Laws.  As  the  objection 
nnder  consideration  was  proper  ground  for 
motion  to  set  aside,  and  was  not  proper 
ground  for  demurrer,  it  follows  that  it  can- 
not be  raised  by  motion  in  arrest  Learned 
counsel  admit  in  argument  that  the  point 
could  not  be  raised  on  demurrer,  and  this 
must  be  so  because,  under  our  practice,  a 
demurrer .  goes  only  to  the  body  of  the  in- 
formation." 

In  State  v.  McCaffery,  16  Mont  33,  40 
Pac.  63,  it  is  held  in  terms  that  a  defendant 
waives  any  right  he  may  have  to  object 
either  to  .the  verification  of  the  original 
complaint  before  the  committing  magistrate, 
or  to  the  verification  of  the  information  in 
the  district  court,  by  pleading  to  the  merits 
In  such  court;  and  that  to  avail  himself  of 
such  defect  he  must  move  to  quash  or  set 
aside  the  information  before  entering  his 
plea.  And  to  the  same  effect  are  Bryan  v. 
fitate,  41  Fla.  643,  26  South.  1022,  and  Ham- 
mond T.  State,  3  Wash.  St  171,  28  Pac.  334. 
In  Lambert  v.  People,  29  Mich.  71,  Justice 
Cooley  said  that  an  objection  to  the  verifica- 
tion of  an  information,  not  made  until  after 
the  Jury  Is  sworn,  comes  too  late.    In  the 


case  of  In  re  Mary  Eaton,  27  Mich.  1,  It  was 
held  that  a  writ  of  habeas  corpus  will  not 
be  granted,  after  a  final  Judgment  in  an  or- 
dinary criminal  case,  to  test  the  sufficiency 
of  the  Information  on  which  the  defendant 
was  convicted.  See,  also.  People  v.  Jones, 
24  Mich.  215:  People  v.  Harris,  103  Mlcb. 
473,  61  N.  W.  871 ;  Sutton  v.  Commonwealth. 
97  Ky.  308,  30  S.  W.  661,  17  Ky.  Law  Rep. 
184;  Long  t.  People,  102  111.  331;  Friable  v. 
United  States,  157  U.  S.  160,  15  Sup.  Ct  58G, 
39  L.  Ed.  657;  Schott  v.  State,  7  Tex.  App. 
616;  People  v.  Dowd,  44  Mich.  488,  7  N.  W. 
71;  People  v.  Murphy,  56  Mich.  546,  23  N. 
W.  21S;  People  ▼.  Gardner,  62  Mich.  307, 
29  N.  W.  19. 

We  take  It  as  established,  therefore,  both 
on  principle  and  by  the  authorities,  that  a 
defendant  waives  any  objection  which  he 
may  have  to  the  information  on  account  of 
a  defective  verification  thereof  or  a  total 
want  of  verification,  by  pleading  thereto 
without  moving  to  quash  or  set  aside  the  in- 
formation on  that  ground.  He  thereby  ad- 
mits what  the  verification  is  intended  to 
show,  namely,  that  there  exists  probable 
cause  to  believe  him  guilty  sufficient  to  war- 
rant his  arrest  and  trial  on  the  charge ;  and, 
after  pleading  to  such  information,  he  can 
no  more  take  advantage  of  its  want  of  veri- 
fication than  he  could  then  take  advantage 
of  the  fact  that  the  indictment  if  he  were 
being  prosecuted  by  indictment  was  return- 
ed })y  the  grand  Jury  without  hearing  any 
evidence,  or  that  the  indictment  was  not  in- 
dorsed "a  true  bill,"  and  signed  by  the  fore- 
man of  the  grand  Jury,  both  of  which  mat- 
ters by  the  terms  of  the  statute  are  waived 
unless  a  timely  motion  to  set  aside  is  filed. 
It  was  even  held  by  the  Supreme  Court  of 
the  United  States,  In  an  opinion  rendered  by 
Justice  Brewer  In  the  case  of  In  re  Wilson, 
140  U.  S.  575,  11  Sup.  Ct  870,  35  L.  Ed.  513, 
that  if  the  law  required  that  a  grand  Jury 
be  composed  of  not  leas  than  17  nor  more 
than  23  members,  and  a  grand  Jury  compos- 
ed of  only  15  members  returned  an  Indict- 
ment "the  defect  in  the  number  of  grand 
Jurors  did  not  vitiate  the  entire  proceedings, 
so  that  they  could  be  challenged  collaterally 
on  habeas  corpus,  but  it  was  only  a  matter 
of  error  to  be  corrected  by  proceedings  in 
error";  and  that  "it  is  doubtful,  at  least 
whether  such  defect  is  not  waived  if  not 
taken  advantage  of  l>efore  trial  and  Judg- 
ment" 

The  requirement  being  that  the  verifica- 
tion shall  be  in  positive  terms,  it  follows 
that  a  verification  on  information  and  be- 
lief, as  were  many  of  those  in  the  cases  cit- 
ed above,  so  far  as  a  compliance  with  the 
law  is  concerned,  is  the  same  as  and  no 
better  than  no  verification  at  all,  and  leaves 
the  Information  as  vulnerable  as  though  no 
pretense  at  verifying  it  had  been  made;  and 
therefore,  if  the  information  -be  not  void  In 
the  first-mentioned  case.  It  is  not  void  in  the 
latter.    Also,  if  the  defectiveness  of  m  ved- 
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Scatlon  or  the  total  want  of  one  Is  waived 
by  pleading  to  the  Information  without  mov- 
ing to  quash  or  set  the  same  aside,  then  cer- 
tainly the  information  cannot  be  void  on 
that  accQDDt,  nor  the  court  without  jurisdlc- 
tkn;  for  all  agree  that  Jurisdictional  mat- 
ters may  be  raised  even  for  the  first  time  In 
the  appellate  court  And  every  time  a  court 
has  sustained  a  conviction  based  upon  an  in- 
formation not  verified  or  defectively  veri- 
fied, it  lias  thereby  said  that  such  defect 
was  not  Jurisdictional.  The  record  before 
«g  does  not  disclose  whether  the  petitioner 
raised  this  question  below,  and,  for  the  pur- 
poees  of  this  case,  whether  he  did  so  or  not 
to  immaterial,  for  if  he  filed  a  motion  to 
qnaah  tbe  information,  and  the  court  over- 
mled  tbe  same,  the  court  committed  error; 
tmt  it  was  only  error,  and  the  court  had  as 
much  Jurisdiction  after  committing  the  error 
as  it  had  before.  The  petitioner's  proper 
remedy  was  by  api>eal  or  writ  of  error.  In 
tliat  way  only  could  the  error  toe  corrected. 
We  are  aware  that  In  Salter  v.  State,  2  Okl. 
Cr.  464.  102  Pac.  719,  this  court  held  that 
sodi  a  defect  might  'be  raised  by  a  demurrer 
or  an  objection  to  the  Introduction  of  evi- 
doice,  and  that  an  Information  verified  only 
on  Information  and  belief  Is  insufficient  to 
rapport  a  Judgment  of  conviction.  But  upon 
further  consideration  we  now  hold  that  such 
an  information  will  support  a  conviction; 
that  tbe  proper  and  only  manner  to  raise 
the  question  of  verification  is  by  motion  to 
quash  or  set  aside  the  information  on  that 
groond,  and  that.  If  no  such  motion  be  filed 
and  presented  before  pleading  to  the  Infor- 
mation, tbe  defect  is  waived.  And  Salter  v. 
State,  supra,  in  so  far  as  it  Is  In  conflict 
with  this  holding,  is  hereby  overruled. 

That  no  misunderstanding  with  respect  to 
the  statements  made  above  as  to  the  neces- 
sity of  the  verification  of  informations  may 
arise,  we  deem  it  proper  to  state  further 
that  the  holding  that  such  requirement  ex- 
ists relates  solely  to  informations  charging 
a  misdemeanor.  There  is  no  constitutional 
or  statutory  requirement  in  this  state  that 
Informations  charging  a  felony  be  verified  at 
alL  Aa  to  felonies,  the  constitutional  provi- 
sion for  a  showing  of  probable  cause  sup- 
ported by  oath  or  affirmation,  to  authorize 
the  arrest  and  detention  of  the  accused,  is 
folly  met:  (1)  By  tbe  verified  complaint  filed 
with  the  examining  magistrate  as  provided 
for  by  section . 6577,  Snyder's  Comp.  Laws; 
and  (2)  by  the  evidence  taken  under  oath  In 
the  accused's  preliminary  examination  as  re- 
quired by  section  30,  art.  2,  of  the  state  C!on- 
stitution,  and  by  his  being  held  to  answer 
by  the  magistrate,  or  by  the  fact  that  the 
accused  waived  such  preliminary  examina- 
tion, thereby  admitting  the  existence  of  prob-. 
able  cause  to  believe  him  guilty  sufficient  to 
warrant  his  formal  accusation  and  trial. 
But  these  preliminary  proceedings  are  not 
required  in  misdemeanor  cases ;  and  for  that 
reason,  and  also  on  account  of  the  provisions 


of  section  6644,  Snyder's  Comp.  Laws,  infor- 
mations charging  the  commission  of  a  mis- 
demeanor must  be  verified  unless  verification 
be  waived  by  the  defendant. 

It  follows  from  the  foregoing  that  the  pe- 
titioner's Imprisonment  Is  not  iiiegal. 

The  writ  of  habeas  corpus  heretofore  Is- 
sued will  therefore  be  discharged,  and  the 
petitioner  remanded  to  the  custody  of  the 
sheriff,  with  directions  to  execute  the  Judg- 
ment of  the  court 

FURMAN,  P.  J.,  and  DOYLE,  J,  concur. 


Ex  parte  SIMMONS. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Dec. 

3,  1910.) 

Petition  of  John  Simmons  for  a  writ  of  habeas 
corpns.    Writ  discharged. 

W.  T.  Banks  and  W.  A.  Huser,  for  petition- 
er. Fred  S.  Caldwell  and  J.  C.  Wright  for 
respondent. 

PER  CURIAM.  John  Smmons,  the  petition- 
er, being  imprisoned  under  a  judgment  of  the 
county  court  of  Okfuskee  county  for  a  violation 
of  the  prohibition  law,  has  applied  to  this  court 
for  a  writ  of  habeas  corpus  to  tbe  end  that  he 
be  discharged. 

His  contention  is  that  the  county  court  was 
without  jurisdiction  to  try  him,  and  that  the 
judgment  of  conviction  rendered  against  him  is 
void,  for  the  reason  that  the  infonnation  upon 
which  the  prosecution  was  based  was  not  veri- 
fied. This  presents  the  same  question  just  de- 
termined by  this  court  in  case  No.  A-817,  Th. 
parte  Tom  Talley.  112  Pac.  36,  and  the  deci- 
sion in  that  case  is  controlling  here.  The  peti- 
tioner's Imprisonment  therefore  is  not  illegal. 

The  writ  of  habeas  corpus  heretofore  issued 
will  be  discharged,  and  tne  petitioner  will  be 
remanded  to  the  custody  of  the  sheriff  of  Okfus- 
kee county,  that  he  may  execute  the  judgment 
of  the  county  conrt 


Bx  parte  CRAWFORD. 
(Criminal  Court  of  Appeals  of  Oklahoma.    Dec. 
8,  1910.) 
Petition  of  Will  Crawford  for  a  writ  of  ha- 
beas corpus.    Writ  discharged. 

W.  A.  Huser  and  W.  T.  Banks,  for  petitioner. 
Fred  S.  Caldwell  and  J.  0.  Wright  for  respond- 
ent 

PER  CURIAM.  Will  Crawford,  the  petition- 
er, being  imprisoned  under  a  judgment  of  tbe 
county  court  of  Okfuskee  county  for  a  violation 
of  the  prohibition  law,  has  applied  to  this  court 
for  a  writ  of  habeas  corpus  to  the  end  that  he 
be  discharged. 

His  contention  is  that  the  county  conrt  was 
without  jurisdiction  to  try  him,  and  that  the 
judgment  of  conviction  rendered  against  him  is 
void,  for  the  reason  that  the  Information  upon 
which  the  prosecution  was  based  was  not  veri- 
fied. 

This  case  presents  the  same  questi(ni  iust 
determined  by  this  court  In  case  No.  A-817, 
Ex  parte  Tom  Talley,  112  Pac.  36,  and  the  de- 
cision in  that  case  is  controlling  here. 

Tbe  writ  of  habeas  corpus  heretofore  Issued 
herein  will  therefore  be  discharged,  and  the  peti- 
tioner will  be  remanded  to  the  custody  of^the 
sheriff  of  Okfuskee  county,  with  directions  to 
execute  the  judgment  of  the  county  court  j 
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STATE  T.  VERTREES.    (No.  1,878.) 
(Sopreme  Court  of  Nevada.    Dec.  2,  1910.) 

1.  Cbihinai.  tiAw  (|  371*)— Evidence— Otheb 
Offenses — Acts  Showing  Intent. 

In  a  prosecution  for  maliciously  threaten- 
ing Injury  to  the  person  with  intent  to  extort 
money,  evidence  of  similar  ofFenses  committed 
about  the  same  time  are  admissible  to  show  in- 
tent. 

[Ed.  Note. — ^Por  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  830-832 ;  Dec.  Dig.  {  371.*] 

2.  Cbuqnal  Law  (§  423*)— Evidence— Acts 

AKD    DKCLABATIONS   OF    CONSPIRATOBS    AND 
CODEFEN  DANT8 — CONSPIRACY . 

Where  a  man  and  wife  were  jointly  tried 
for  threatening  to  commit  personal  injury  with 
intent  to  extort  money,  and  the  evidence  tends 
to  show  that  the  wife  was  an  accessory  before 
the  fact,  acts  and  declarations  made  by  her  in 
the  consummation  of  the  unlawful  act  are  ad- 
missible against  the  husband. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Lew^   Cent    Dig.   §i    989-1001;     Dec    Dig.    i 

3.  Cbiminai.  Law  (§  I119*)r-APPEAI,  and  E5b- 
B0»— Recobd — Mattbbs  to  be  Shown— Nb- 
CESsrrT. 

Where  the  bill  of  exceptions  docs  not  con- 
tain in  full  the  motion  of  the  defendant  to 
strike  out  certain  remarks  of  the  prosecuting 
attorney,  nor  the  ruling  of  the  court  nor  the  ev- 
idence in  the  case,  the  refusal  of  the  motion 
cannot  be  considered  as  reversible  error. 

tEd.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  1119.*] 

Appeal  from  District  Court,  Esmeralda 
County. 

Jesse  C.  Vertrees  was  convicted  of  mali- 
ciously threatening  an  Injury  with  intent 
to  extort  money,  and  he  appeals.    Affirmed. 

T.  L.  Folley,  for  appellant.  R.  C.  Stod- 
dard, Atty.  Gen.,  for  respondent 

PER  CURIAM.  The  defendant  was  Joint- 
ly Indicted  with  Anuie  May  Vertrees,  his 
wife,  for  the  crime  of  maliciously  threaten- 
ing an  injury  to  the  person  of  one  Charles 
Dahlstrom  with  Intent  thereby  to  extort  the 
sum  of  $50  from  the  said  Dahlstrom.  The 
appellant  was  granted  a  separate  trial,  was 
convicted  of  the  crime  charged,  and  sen- 
tenced to  be  confined  in  the  county  JaU  of 
Esmeralda  county  for  the  term  of  one  year 
and  to  pay  a  fine  of  $500.  From  the  Judg- 
ment of  conviction  and  from  an  order  deny- 
ing his  motion  for  new  trial,  the  defendant 
has  appealed.  E>ror  Is  assigned  in  the  ad- 
mission of  certain  testimony  tending  to  es- 
tablish other  similar  offenses  committed 
about  the  same  time  as  the  offense  charged  in 
the  indictment.  In  this  character  of  cases 
where  intent  Is  the  gist  of  the  action,  evi- 
dence of  similar  offenses  is  admissible  for 
the  purpose  of  establishing  criminal  intent, 
and  the  ruling  of  the  court  in  this  respect 
was  not  error.  Rice  on  Evidence,  vol.  3,  g 
155,  p.  210;  Crum  v.  State,  148  Ind.  401,  47 
N.  E.  833;  People  v.  Cook,  148  Cnl.  334,  83 
Pac.  43;    State  v.  McMahon,  17  Nev.  305,  30 


Pac.  1000;  State  v.  Roberts,  28  Nev.  374,  82 
Pac.  100. 

Error  is  assigned  In  admitting  in  evidence 
the  testimony  of  a  witness  relative  to  the 
conduct  and  statements  of  the  said  Annie 
May  Vertrees.     It  was  the  theory  of  the 
state,  and  the  evidence  tended  to  establish 
the  fact,  that  the  said  Annie  May  Vertrees 
was  an  accessory  before  the  fact,  and  upon 
this  theory  her  acts  and  declarations  In  the 
consummation  of  the  unlawful  design  were 
competent  to  go  to  the  Jury.    State  v.  Ward, 
19  Nev.  308,  10  Pac.  133.    Error  Is  assigned  In 
the  overruling  of  the  motion  of  defendant's 
counsel  to  strike  out  certain  remarks  made 
by  the  assistant  district  attorney  in  his  clos- 
ing argument  to  the  Jury  and  to  admonish 
the  Jury  to  disregard  such  statement     The 
bill  of  exceptions  does  not  contain  In   full 
the  motion  of  counsel  for  defendant  or  the 
ruling  of  the  court,  nor  does  It  contain  In 
full  all  of  the  evidence  of  the  case.    In  the 
absence  of  these  facts  we  cannot  state  that 
the  remarks  were  so  prejudicial  as  to  con- 
stitute reversible  error.    We  have  had  occa- 
sion frequently  to  consider  alleged  improper 
remarks  of  prosecuting  attorneys,  and  have 
had  occasion  to  reverse  cases  for  conduct  up- 
on the  part  of  such  prosecuting  officers  prej- 
udicial   to    the    rii^ts    of    the    defendant 
Counsel  for  the  state  owe  a  duty  to  be  Just 
and   fair  to   the  defendant   and   when   in 
their  zeal  they  so  overstep  the  bounds  of 
propriety  as  to  make  it  appear  that  the  de- 
fendant's ease  has  been  prejudiced  by  their 
actions,  a  reversal   must  follow.     State  t. 
Rodriguez,  SI  Nev.  342,  102  Pac.  863.    Coun- 
sel assigns  error  In  the  giving  of  a  number 
of  Instructions  by  the  court  of  its  own  mo- 
tion.    These  Instructions  do  not  appear  to 
have  been  excepted  to  and  hence  are  not 
before  us  for  consideration.     No  reversible 
error  appearing,  the  Judgment  Is  affirmed. 

m  Nev.  491) 

GOLDFIRliD  MOHAWK  MINING  CO.  v. 

ETIANCES-MOHAWK  MINING  & 

LEIASING  CO.     (No.  1,801.) 

(Supreme  Court  of  Nevada.    Dec.  2.  1910.) 

1.  New   Tbiai.   (S   1.59*)  —  Insufficiency  of 
Evidence- DuTT  of  Tuial  Judge. 

Under  the  statute  making  insufficiency  of 
the  evidence  to  justify  the  verdict  ground  for 
a  new  trial,  the  refusal  of  the  trial  judge  to 
pass  on  such  ground  in  support  of  a  motion  for 
new  trial  is  error. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec  Dig.  S  159.*] 

2.  Appeal  and  Erbob  (5  1178*)— Disposition 
ON  Appeal. 

Under  Comp.  Laws,  {  2513,  empowering 
the  Supreme  Court  to  review  on  appeal  an  order 
granting  or  refusiing  a  new  trial,  and  section 
2.515  providing  that  such  court  may  reverse,  af- 
firm, or  modify  the  judgment  or  order  appealed 
from,  and  may.  if  necessary,  order  a  new  trial, 
etc.,  the  court  on  reversing  an  order  denyinj;  a 
new  trial  demanded  for  insufficiency  of  evidence 
to  support   the   verdict   may   remand  the  case, 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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■with  directioDS  to  the  trial  court  to  consider 
•nd  pass  on  gnch  ground  anew. 

(Bd.  Note. — For  other  causes,  see  Appeal  and 
Error.  Dec  Dig.  |  1178.*] 

Appeal  from  District  Conrt,  Esmeralda 
Coimty. 

Action  by  the  GSoldSeld  Mohawk  Mining 
Company,  a  corporation,  against  the  Frances- 
Mohawk  Mining  &  Leasing  Company,  a  cor- 
poration. Jndgment  for  plaintiff,  and  from 
an  order  ovemillng  a  motion  for  a  new  trial, 
defendant  appeals.  Order  set  aside  and  case 
Femanded,  with  instmctions. 

Powers  &  Marloneanx  and  Frank  J.  Hangs 
(Tbompeon,  Morehonse  &  Thompson,  of  coun- 
sel), for  appellant  W.  H.  Bryant  and  Ches- 
ter li.  L^man,  for  respondent 

SWBENEIT,  J.  This  action  was  com- 
menced in  the  district  court  of  Nye  county, 
Nev.,  on  the  15th  day  of  January,  1907,  for 
the  purpose  of  recovering  two  hundred  thou- 
sand dollars  ($200,000)  alleged  damages  for 
the  Tlolatlon  of  the  terms  of  a  written  lease 
executed  by  the  respondent  Goldfleld  Mo- 
hawk Mining  Company,  to  the  appellant  A 
motion  for  a  change  of  venue  was  Interposed 
and  granted,  removing  the  cause  to  E2smeral- 
da  county,  Nev.,  because  the  plaintiff  and 
defoMlant  were  doing  business  in  that  coun- 
ty, and  the  alleged  cause  of  action  arose 
therein. 

It  appears  from  the  testimony  that  the 
Mohawk.  No.  2  and  Slim  Jim  Fraction  min- 
ing claims,  located  near  the  town  of  Gold- 
field,  Nov.,  were  for  some  time  prior  to  the 
1st  day  of  September,  1905,  owned  by  the 
Goldfield  Mohawk  Mining  Company.  Upon 
said  date  a  tract  of  said  claims  of  some 
seven  hundred  (700)  feet  In  length  and  three 
hundred  and  seventy-seven  (377)  feet  in 
width  was  leased  to  one  O.  H.  Hayes,  for  a 
period  of  sixteen  (16)  months,  expiring  at 
noon  on  the  Ist  day  of  January,  1907.  Aft- 
erwards one  M.  J.  Monnette  became  a  part- 
ner with  Mr.  Hayes,  and  thereafter  certain 
other  partners  were  taken  in.  The  lease 
being  for  a  considerable  tract  of  land,  the 
gronnd  was  cut  up  into  several  smaller  areas, 
and  among  others  a  part  of  the  ground  two 
hnndred  (200)  feet  long  and  three  hundred 
and  seventj-three  (373)  feet  In  width  was 
assigned  to  D.  Mackenzie  &  Co.,  and  after- 
wards by  D.  Mackenzie  &  Co.  assigned  to  the 
appellant  Frances-Mohawk  Mining  &  Leas- 
ing Company,  on  or  about  the  10th  day  of 
May,  1906.  The  entire  tract  proved  to  be 
very  valuable;  that  portion  known  as  the 
Hayes  and  Monette  lease  yielding  some  sis 
or  seven  million  dollars  in  about  four  or  five 
months.  The  small  block  of  the  claim  leased 
to  the  Frances-Mohawk  Mining  &  Leasing 
Company  also  became  very  valuable;  it  ap- 
pearing in  the  testimony  In  this  case  that 
something   over   $2,000,000   was   taken    out. 


The  lease  originally  expired  on  the  Ist  day 
of  January,  1907,  but  on  account  of  shut- 
downs caused  by  various  labor  troubles.  It 
was  extended  to  the  8th  day  of  January,  ex- 
piring at  noon  upon  that  day.  Although 
the  action  was  originally  commenced  on  the 
15tb  day  of  January,  1907.  the  case  was  not 
called  until  March  22,  1909,  when,  after  a 
trial  by  Jury  lasting  until  the  10th  day  of 
April,  1900,  a  verdict  In  the  sum  of  seventy- 
five  thousand  dollars  ($75,000)  and  costs  was 
rendered  In  favor  of  the  respondent  A  mo- 
tion for  a  new  trial  was  regularly  argued 
and  submitted  to  the  court  and  denied,  from 
which  order  overruling  the  motion  for  a  new 
trial  the  defendant  appeals. 

It  Is  claimed  by  the  respondent  that  in 
operating  the  lease  above  mentioned,  the 
appellant  failed  to  comply  with  its  terms  In 
that  it  did  not  timber  said  property  properly, 
nor  did  It  remove  or  cause  to  be  removed 
therefrom  the  loose  rock  and  rubbish,  as 
provided  In  said  lease.  That  as  a  result  of 
this  violation  of  the  terms  of  the  lease,  the 
respondent  suffered  damages  In  the  sum  of 
two  hundred  thousand  dollars  ($200,000). 
The  appellant,  on  its  part  claimed  that  it 
did  comply  with  the  terms  and  conditions  of 
the  lease;  that  said  ground  was  timbered 
In  miner-like  fashion  and  in  accordance  wltb 
the  custom  of  the  district,  and  that  the  loose 
rock  and  rubbish  were  removed  from  the 
workings  of  said  ground,  as  provided  for 
In  the  said  lease.  That  the  respondent  was 
not  damaged  at  all  as  a  result  of  any  failure 
on,  the  part  of  the  appellant  to  carry  out  the 
terms  of  the  said  lease.  The  appellant  claim- 
ed as  a  further  defense  that  the  respondent 
being  fully  aware  of  all  of  the  conditions 
of  the  said  lease,  did,  on  or  about  the  1st 
day  of  January,  1907,  approve  of  the  work 
done  and  the  condition  of  the  property,  and 
that  It  was  thereby  estopped  from  .  after- 
wards claiming  any  damages  on  account  of 
any-  alleged  violation  of  the  terms  of  said 
lease.  This  In  brief  states  the  substance  of 
the  controversy  between  the  parties  hereto. 
E>ach  side  had  its  own  theory  of  the  case, 
and  upon  what  the  measure  of  damage,  if 
any,  should  be  based. 

The  defendant  moved  for  a  new  trial  in 
the  lower  court  and  In  support  of  its  motion 
therefor,  among  many  assigned,  alleged  er- 
rors, Interposed  one  of  our  statutory  grounds 
for  a  new  trial,  to  wit:  "InsufBelency  of 
the  evidence  to  Justify  the  verdict"  The 
court,  in  refusing  to  pass  upon  this  ground 
for  a  new  trial  interposed  by  the  at^ellant 
herein,  among  other  things  said:  "I  am  not 
surprised  that  the  defendant  was  dissatis- 
fied with  the  verdict  A  verdict  of  this  kind 
could  hardly  result  otherwise  than  as  a  sur- 
prise, and  defendant  naturally  feels  that  Jus- 
tice has  been  outraged.  I  have  had  quite  a 
long  experience  on  the  Benrti,  during  which 
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ttme  I  have  seen  many  verdicts  rendered 
that  I  regarded  as  an  oatrage  upon  justice. 
I  have  seen  many  verdicts  that  I  felt  ought 
to  be  set  aside  In  the  interests  of  Justice 
and  fairness.  *  *  *  It  Is  the  duty  of  the 
Judge  to  preside  at  the  trial;  to  see  that  a 
fair  and  impartial  trial  is  had;  that  all  evi- 
dence, material  and  proper,  should  be  sub- 
mitted to  the  Jury.  The  Judge  should  prop- 
erly Instruct  them  upon  the  law.  When  that 
was  done,  I  always  felt  that  the  Judge's 
duty  In  relation  to  that  matter  was  ended. 
*  •  •  I  could  never  bring  my  mind  to 
see  that  it  was  a  Jiist  and  proper  exercise 
of  Jndldal  discretion  for  the  trial  court  to 
set  aside  the  verdict  of  a  Jury,  for  the  rea- 
son that,  in  the  mind  of  the  Judge,  the  evi- 
dence did  not  Justify  the  result  If  I  could 
have  seen  It  that  way,  there  have  been  many 
verdicts  in  my  experience  that  I  should  not 
have  hesitated  to  set  aside,  because  I  have 
felt  outraged  myself  and  felt  that  Justice 
bad  been  outraged  by  such  verdict.  For  the 
reason  that  I  believe  It  would  be  contrary 
to  the  spirit  and  letter  of  the  Jury  system 
for  a  court  to  say  that  the  Jury  had  not 
properly  weighed  the  evidence,  I  have  QOt 
done  so.  •  •  •  With  that  view  of  the 
law,  for  the  court  to  say  that,  while  it  was 
the  sole  Judge  of  the  facts,  if  the  Jury  did 
not  decide  the  matter  In  accordance  with  the 
views  of  the  court,  the  verdict  should  be  set 
aside,  would  be  exercising  a  discretion  dan- 
gerous to  the  Jury  system.  For  that  reason, 
I  have  never  yet  set  aside  a  verdict  of  a 
Jury  on  account  of  there  being  a  question 
as  to  the  preponderance  of  the  evidence." 

One  of  the  main  errors  assigned  in  this 
court  by  the  appellant,  is,  whether  or  not 
the  refusal  of  the  trial  court  to  pass  upon 
this  particular  ground  in  support  of  its 
motion  for  a  new  trial  Is  not  such  a  depriva- 
tion of  a  substantial  right  of  appellant  as  to 
amount  to  error. 

In  our  opinion  the  trial  Judge  miscon- 
ceived bis  Judicial  duty  in  falling  and  re- 
fusing to  pass  upon  this  vital  ground  of  er- 
ror assigned  by  appellant,  at  that  particular 
stage  of  the  proceeding,  and  laboring  under 
his  misconception  of  the  law,  by  his  refusal 
and  failure  so  to  Consider  this  alleged  error, 
deprived  appellant  of  a  substantial  right  to 
which  it  was  entitled.  The  learned  trial 
Judge,  during  the  progress  of  the  trial,  right- 
fully refused  to  express  his  opinion  on  the 
facts  of  the  case  to  the  Jury,  and  In  confin- 
ing his  instructions  to  the  law  of  the  case, 
leaving  the  Jury  to  express  Its  verdict  as  to 
the  facts;  but,  on  the  motion  for  a  new  trial 
the  situation  was  changed,  and  under  our 
statutes  whidi  provide  as  a  ground  for  a 
new  trial  "insufficiency  of  the  evidence  to 
support  the  verdict,"  it  became  his  Judicial 
duty  to  pass  upon  the  evidence  and  to  de- 
termine whether  or  not  the  evidence  was 
sufficient  to  sustain  the  verdict. 

It  makes  no  difference  In  law  what  per- 


sonal opinion  the  trial  court  may  entertain 
as  to  the  propriety  of  setting  aside  a  verdict 
of  a  Jury,  or  the  merits  or  faults  of  our  Jury 
system.  The  Legislature  has  provided  what 
grounds  may  be  interposed  in  support  of  a 
motion  for  a  new  trial,  and  among  them  ia 
the  ground  that  the  "evidence  Is  insufficient 
to  sustain  the  verdict,"  and  it  thereby  be- 
comes the  plain  judicial  duty  of  every  trial 
judge,  irrespective  of  his  personal  views, 
when  said  ground  is  interposed,  to  review 
and  pass  upon  the  evidence  to  the  end  that 
he  may  properly  rule  on  the  motion. 

Every  litigant  Is  entitled,  on  motion  for  a 
new  trial,  where  this  statutory  ground  for 
a  new  trial  Is  properly  interposed,  to  have 
the  benefit  of  the  judgment  of  the  trial  court, 
before  his  property  or  rights  can  be  taken 
away  from  him,  as  to  whether  or  not  such,  a 
fair  and  impartial  trial  has  been  had  as  is 
contemplated  by  our  Constitution  and  stat- 
utes, and  whether  or  not  the  evidence  is 
sufficient  to  justify  the  verdict;  and  It  be- 
comes, without  question,  the  duty  of  the  trial 
judge,  who  has  heard  the  evidence  and  seen 
the  witnesses  on  the  stand  during  the  trial, 
on  motion  for  a  new  trial,  to  either  grant 
or  refuse  a  new  trial,  after  a  due  considera- 
tion of  the  said  ground  assigned  for  a  new 
trial.  It  is  made  his  duty  under  the  law, 
upon  motion  for  a  new  trial,  where  this 
ground  ts  assigned,  to  review  the  evidence, 
and  if  he  is  clearly  satisfied  In  his  Judgment 
that  the  evidence  is  insufficient  to  sustain 
the  verdict  to  set  it  aside,  and  if  sufficient 
to  refuse  to  disturb  it,  and  in  the  discharge 
of  his  official  duty  under  his  oath  of  office  be 
is  required  to  so  act 

The  Supreme  Court  of  Tennessee,  speaking 
through  Justice  Lurton,  now  a  justice  of  tbe 
United  States  Supreme  Court  in  the  case  of 
Tennepee,  C.  &  R.  R.  Co.  v.  Roddy,  85  Tenn. 
400,  5  S.  W.  286,  said:  "If  he  [the  Judge] 
was'  not  satlsfled  that  under  the  facts  and 
law  the  plaintiff  should  have  a  verdict  it 
was  his  plain  duty  to  set  it  aside  and  grant 
a  new  trial.  The  doctrine  is  well  settled  in 
this  court  that  if  the  circuit  Judge  is  of 
the  opinion  that  a  verdict  is  against  the 
weight  of  the  evidence,  or  is  contrary  to  the 
law  as  charged  by  himself,  he  should  grant 
a  new  trial,  *  •  •  Much  of  the  import- 
ance and  weight  attached  to  Jury  trials  pro- 
ceeds from  the  presumption  that  an  intelli- 
gent and  learned  circuit  Judge,  accustomed 
to  weighing  evidence,  has  scrutinized  the 
proof,  looked  into  the  faces  of  the  witnesses 
and  Indorsed  the  action  of  tbe  Jury.  The 
Integrity  and  value  of  Jury  trials  will  largely 
disappear,  if  the  circuit  Judges  shall  endeavor 
to  avoid  the  duty  imposed  upon  them  by  law 
in  this  regard.  If  he  is  dissatisfied  with  the 
verdict  he  ought  to  set  it  aside;  and  this 
court  has  held  that  where  this  dissatlsfac-  . 
tlon  appears  in  the  record  this  court  win  do 
what  he  ought  to  have  done — grant  a  new 
trial."  England  v.  Burt,  4  Humph.  (Tenn.) 
399;  Jones  v.  Jennings,  10  Humph.  (Tenn.) 
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428;  Nailing  v.  Nailing.  2  Sneed  (Tenn.)  631; 
Yanlx  T.  Herman,  8  Lea  (Tenn.)  687. 

In  the  case  of  NasbTlUe,  C.  &  St.  L.  It.  Co. 
T.  Neely,  102  Tenn.  700,  52  S.  W.  167,  where 
tiie  court  mlsconcelTed  his  judicial  duty  as 
to  InTadlng  the  province  of  a  }ury  In  setting 
aside  its  verdict,  because  of  an  opinion  of 
his  own  that  snch  action  was  not  within 
the  province  of  the  judge.  It  was  said: 
"The  court  then  overruled  the  motion  for  a 
new  trial,  stating  that  the  facts  in  the  case 
were  considerably  mixed,  but  that  It  was  a 
rule  of  his  rarely  to  Invade  the  province  of 
the  Jury  In  setting  aside  their  verdict  If  there 
were  any  substantial  facts  to  support  the 
tame.  The  concluding  part  of  this  recital 
discloses  erroneous  action  on  the  part  of  the 
court.  It  shows  a  misconception  of  the  re- 
spective fonctions  of  the  court  and  jury  in 
r^ard  to  the  evidence  and  gives  unwar- 
ranted weight  to  the  verdict.  It  is  Incum- 
bent on  the  trial  judge,  In  passing  upon  the 
motion  for  a  new  trial,  to  weigh  the  evidence 
for  himself  and  decide  whether  or  not  the 
verdict,  when  reduced  to  $2,000,  was  war- 
ranted thereby,  and  It  would  not  have  been 
an  Invasion  'of  the  province  of  the  jury'  for 
him  to  do  so.  It  was  his  province  to  decide 
that  question.  The  case  had  passed  from 
the  jury  and  had  reached  that  stage  In  which 
the  jndge  must  approve  or  disapprove  the 
verdict;  and  'In  discharging  that  exclusive 
and  Independent  duty,  he  must  unavoidably 
determine  for  himself,  after  giving  all  due 
weight  to  the  verdict  of  the  jury,  whether 
or  not  the  evidence  Introduced  was  sufficient 
to  sustain  that  verdict'  His  honor  seems 
to  have  gone  far  enough  in  his  consideration 
of  the  evidence  to  conclude  that  there  were 
some  '8nl>stantlal  facts  to  support'  the  ver- 
dict, and,  deeming  that  sufficient,  he  consid- 
ered the  evidence  no  further.  That  was  a 
misapplication  of  a  familiar  rule  of  long 
standing  in  the  practice  of  this  court,  but 
wholly  Inapplicable  In  nisi  prlus  courts.  In- 
deed, that  rule,  as  here  applied.  Is  based  upon 
the  fact  tliat  both  the  trial  judge  and  the 
jury  have  carefully  weighed  the  evidence, 
and  that  while  doing:  so  they  have  had  more 
favorable  opportunity  of  ascertaining  the 
truth  than  this  court  can  have."  Railroad 
Company  v.  Brown,  96  Tenn.  559,  35  S.  W. 
500;  Illinois  Coit  R.  Co.  v.  Brown,  96  Tenn. 
659,  85  S.  W.  660;  Tate  v.  Gray,  4  Sneed 
(Tenn.)  592;  Bngland  v.  Burt,  4  Humph. 
(Tenn.)  400;  Nailing  v.  NaUlng,  2  Sneed 
(Tenn.)  681 ;  Vaulx  v.  Herman,  8  Lea  (Tenn.) 
683 ;  Tnmer  v.  Turner,  85  Tenn.  389,  3  S.  W. 
121;  R.  R.  Co.  V.  Roddy,  85  Tenn.  403,  5  S. 
W.  286;  Railroad  Company  v.  Lee,  95  Tenn. 
388,  32  S.  W.  249. 

In  the  case  of  Illinois  Cent  R.  Co.  v. 
Brown,  96  Tenn.  5.')9,  562,  35  S.  W.  560,  561, 
the  court  said:  "So  I  carefully  refrained 
from  expressing  to  the  Jury  any  opinion  as 
to  whether  or  not  these  facts  did  or  did  not 
make  out  a  case  of  willful  neglect ;  and  I  do 
not  Intend  to  express  any  opinion  on  the 


subject  now,  but  will  leave  It  to  the  Supreme 
Court"  And  he  refused  to  disturb  the  ver- 
dict, and  the  court  says:  "In  discharging 
that  exclusive  and  indispensable  duty,  be 
must  unavoidably  determine  for  himself,  aft- 
er giving  all  due  weight  to  the  verdict  of  the 
jury,  whether  or  not  the  evidence  Introduced 
was  sufficient  to  sustain  that  verdict.  That 
was  one  of  the  questions  presented  In  the 
motion  for  a  new  trial,  and  be  had  no  power 
to  pretermit  It  'and  leave  It'  to  this  court 
for  declslop.  And  having  been  pretermitted 
by  him  this  court  is  without  jurisdiction  to 
decide  It  To  use  apposite  language  of  a 
very  recent  case,  'it  was  bis  duty  either  to 
approve  or  disapprove  the  verdict,  and  then. 
In  due  course  of  proceeding,  let  the  aggrieved 
party  bring  the  case  Into  this  court.  If  desir- 
ed. It  was  his  province  and  his  right  to 
decide,  In  the  first  instance,  whether  or  not 
judgment  should  be  pronounced  upon  the 
verdict  rendered  by  the  Jury.  This  court 
cannot  decide  the  question  originally.  It 
has  no  original  jurisdiction.  It  cannot  pass 
upon  the  evidence  In  a  case  before  the  verdict 
of  the  Jury  has  received  the  approval  or  dis- 
approval; it  does  not  Indicate  whether  the 
trial  Judge  thought  the  verdict  was  right  or 
wrong,  on  the  evidence."  Railway  Comimny 
V.  Lee,  95  Tenn.  389,  32  S.  W.  249. 

The  Supreme  Court  of  Kansas,  In  the  case 
of  Cberoliee  &  P.  Coal  &  Mining  Company  v. 
Stoop,  56  Kan.  426,  43  Pac.  766,  said:  "A 
trial  conrt  will  be  reluctant  to  set  aside  a 
verdict  where  a  doubtful  question  of  fact 
exists,  simply  because  its  Judgment  Inclines 
the  other  way ;  but  the  mere  fact  that  it  was 
a  conflict  in  testimony  does  not  relieve  the 
court  from  examining  the  sufficiency  of  the 
evidence,  nor  make  the  verdict  of  the  jury 
conclusive.  While  the  case  is  before  the 
Jury  for  their  consideration  the  jury  are  the 
exclusive  judges  of  all  questions  of  fact; 
but  when  the  matter  comes  up  before  the 
court  upon  a  motion  for  a  new  trial,  it  then 
becomes  the  duty  of  the  trial  court  to  de- 
termine whether  the  verdict  Is  erroneous. 
•  •  •  It  has  been  the  unvarying  decision 
of  this  conrt  to  permit  no  verdict  to  stand 
unless  both  the  jury  and  the  court  trying  the 
case  together,  wlUdn  the  rules  prescribed,, 
approve  the  same.  Whenever  a  trial  court 
determines  that  the  verdict  Is  clearly  against 
the  weight  or  preponderance  of  the  evidence, 
it  should  not  hesitate  to  set  It  aside  and 
grant  a  new  trial ;  and  In  arriving  at  this 
determination  the  judge  of  the  trial  court 
must  be  controlled  by  his  own  Judgment  and 
not  by  that  of  the  Jury."  Railroad  Company 
V.  Ryan,  49  Kan.  1,  30  Pac.  108;  WUliams 
V.  Townsend,  15  Kan.  563 ;  Railway  v.  Diehlj 
33  Kan.  422,  6  Pac.  566;  Railway  Company 
V.  Kunkel,  17  Kan.  172. 

The  Supreme  Conrt  of  California,  in  the 
case  of  People  V.  Knntte,  111  Cal.  453,  44 
Pac.  166,  said:  "An  equal  opportunity  with 
the  jury  to  observe  the  manner  of  the  wit- 
nesses, the  character  of  their  testimony,  and  t 
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to  Judge  of  their  credibility,  and  to  discover 
their  motives.  He,  too,  ought  to  be  satisfied 
that  the  evidence  as  a  whole  was  sufDclent  to 
sustain  the  verdict.  If  he  was  not.  It  was 
not  only  the  proper  exercise  of  a  legal  discre- 
tion, but  his  duty  to  grant  a  new  trial."  Peo- 
ple V.  Baker,  39  Cal.  686;  People  v.  Ash- 
nauer,  47  Cal.  98 ;  People  v.  Hotz,  73  Cal.  241. 
14  Pac.  850. 

In  the  case  of  People  v.  Chew  Wing 
Gow,  120  Cal.  298,  52  Pac.  657,  the  Su- 
preme Court  of  California,  said:  "It  is  made 
his  [the  trial  Judge's]  duty  to  grant  a  new 
trial,  if  in  his  opinion  the  verdict  is  against 
the  evidence.  This  Is  one  of  the  most  im- 
portant duties  which  the  trial  Judge  has  to 
perform,  and,  since  no  efficient  review  of  his 
action  can  be  liad,  it  Is  peculiarly  incumbent 
upon  the  judge  to  weigh  the  evidence  with 
care,  and  conscientiously  grant  a  new  trial 
when  in  his  opinion  the  interests  of  Justice 
require  it" 

In  the  case  of  Kramm  v.  Stocltton  Electric 
R.  Co.,  10  Cal.  App.  271,  101  Pac.  914,  the 
court,  quoting  from  the  case  of  Green  v. 
Soule,  145  Cal.  102,  78  Pac.  337,  said:  "There 
is  a  clear  and  obvious  distinction  between 
the  duty  of  a  trial  court  and  the  duty  of  an 
appellate  court  with  respect  to  the  decision 
of  such  questions.  The  trial  court  cannot 
rest  upon  a  conflict  in  the  evidence,  but  must 
weigh  and  consider  the  evidence  for  both 
parties,  and  determine  for  itself  the  Just 
conclusion  to  be  drawn  from  it.  If  the  Judge 
is  not  satisfied  with  the  verdict,  and  is  con- 
vinced that  it  is  clearly  against  the  weight 
of  the  evidence,  it  is  his  duty  to  set  it  aside, 
even  though  there  may  have  l>een  some  con- 
flict in  the  testimony.  •  •  •  But  in  con- 
sidering the  question  upon  the  motion  he 
must  act  upon  his  own  Judgment  as  to  the 
effect  of  the  evidence.  The  parties  are  en- 
titled to  the  Judgment  of  the  Jury  in  reaching 
a  verdict,  in  the  first  instance;  but  upon  a 
motion  for  a  new  trial  they  are  equally  en- 
titled to  the  Independent  Judgment  of  the 
Judge  as  to  whether  such  verdict  is  supported 
by  the  evidence.  It  is  clear  therefore  that, 
when  the  trial  Judge  is  satisfied  that  a  ver- 
dict Is  wrong,  and  opposed  to  the  evidence, 
if  he  refuses  to  set  it  aside  he  violates  bis 
oath  of  oflJce.  The  Judge  of  the  trial  court 
does  not  sit  as  a  mere  moderator  to  record 
the  will  of  the  Jury.  He  has  other  duties 
and  functions  to  perform  which  he  cannot 
lawfully  escape  or  evade.  He  must  confine 
the  evidence  within  the  issues,  and  when  a 
verdict  is  returned  unwarranted  by  the  evi- 
dence he  must  set  it  aside  and  grant  a  new 
trial  when  asked  for.  The  Judge  before 
whom  the  case  is  tried  in  the  first  Instance 
has  the  same  opportunity  as  the  Jury  to  form 
an  opinion  with  respect  to  the  weight  to  be 
given  to  each  witness ;  and  one  of  the  highest 
and  most  important  functions  of  his  office 
is  the  power  to  set  aside  a  verdict  whenever 
In  the  exercise  of  a  sound  discretion  be  con- 
siders that  the  Jury,  from  any  cause  what- 


ever, has  returned  an  Improper  or  unjust 
verdict"  Woods  v.  Richmond,  etc.,  R.  R. 
Co.,  1  App.  D.  C.  169. 

In  the  case  of  People  v.  Knutte,  111  Cal. 
453,  44  Pac.  166,  the  court  said:  "WhUe 
it  is  the  exclusive  province  of  the  Jury  to  find 
the  facts.  It  is  nevertheless  one  of  the  most 
important  requirements  of  the  trial  Judge  to 
see  to  it  that  this  function  of  the  Jury  is  in- 
telligently and  justly  exercised  In  this  re- 
spect While  he  cannot  competently  inter- 
fere with  or  control  the  jury  in  passing  up- 
on the  evidence,  he  nevertheless  exercises 
a  very  salutary,  supervisory  power  over  their 
verdict.  In  the  exercise  of  that  power  he 
should  always  satisfy  himself  that  the  evi- 
dence as  a  whole  is  sufficient  to  sustain  the 
verdict;  and  if,  in  his  sound  Judgment,  it 
does  not  he  should  unhesitatingly  say  so  and 
set  the  verdict  aside." 

In  the  case  of  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Consolidated  Cattle  Co.,  59  Kan.  Ill,  113. 
52  Pac.  71,  72,  the  trial  court  refused  to  hear 
argument  of  defendant  upon  the  motion  for 
a  new  trial.  The  Supreme  Court  says:  "The 
parties  to  a  cause  pending  in  a  court  have  an 
absolute  right  to  be  heard,  not  only  at  the 
trial  of  the  issue  of  fact,  but  also  on  motions 
addressed  to  the  court  involving  the  merits 
of  the  controversy.  While  this  exact  ques- 
tion has  perhaps  never  been  presented  to  this 
court,  the  principle  is  declared  in  many  cases. 
No  court  is  ever  warranted  in  assuming  that 
it  fully  understands  the  merits  of  the  cause 
until  it  has  heard  the  parties  to  it  It  is 
always  permissible  to  limit  arguments  of 
counsel  to  such  a  reasonable  time  as  may  be 
necessary  for  the  presentation  of  the  matter 
under  consideration.  •  •  •  It  was  in 
cnmbent  on  the  trial  court  to  review  the 
whole  case,  and  to  pass  his  Judgment  on 
the  justice  of  the  verdict  •  *  •  On  mo- 
tion for  a  new  trial  the  attention  of  the 
court  is  for  the  first  time  challenged  to  the 
question  of  fact  in  the  case.  It  is,  at  the 
same  time,  challenged  to  all  matters  Involved 
in  Its  final  determination.  We  cannot  give 
any  sanction  to  the  denial  to  a  party  of  all 
opportunity  to  be  heard  on  a  matter  of  such 
importance.  And  the  court,  after  further 
considering  the  matter,  ordered  a  new  trial." 
Douglass  V.  Hill,  29  Kan.  527;  State  v. 
Bridges,  29  Kan.  138;  Railroad  Company  v. 
Ryan,  49  Kan.  1,  30  Pac.  108;  Larabee  v. 
Hall,  50  Kan.  311,  31  Pac.  1062. 

Justice  Brewer,  while  a  Justice  of  the  Su- 
preme Court  of  Kansas,  and  who  afterwards 
became  one  of  the  most  able  of  our  United 
States  Supreme  Court  Justices,  very  clearly 
laid  down  the  rule  upon  the  point  under  con- 
sideration, in  the  case  of  Railroad  Company 
V.  Kunkel,  17  Kan.,  page  172,  as  follows; 
"The  one  [the  trial  Judge]  has  the  same  op^ 
portunity  as  the  jury  for  forming  a  just  es- 
timate of  the  credence  to  be  placed  in  the 
various  witnesses,  and  if  it  appears  to  him 
that  the  jury  have  found  against  the  weight 
of  the  evidence,  it  is  his  imperative  duty  to 
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set  *be  Terdlct  aside.  We  do  not  mean  that 
be  is  to  substitute  bis  own  Judgment  in  all 
eases  for  the  Judgment  of  tbe  jury,  for  It  Is 
their  province  to  settle  questions  of  fact; 
and  when  tbe  evidence  is  nearly  balanced  or 
Is  sach  that  different  minds  would  naturally 
and  fairly  come  to  different  conclusions  there- 
in, be  has  no  right  to  disturb  the  findings 
ot  tbe  Jury,  although  his  own  Judgment 
mlsbt  Incline  blm  the  other  way.  In  other 
words,  the  finding  of  the  Jury  is  to  be  up- 
bdd  by  him  as  against  any  mere  doubts  of 
its  correctness.  But  when  his  Judgment  tells 
hUn  that  it  Is  wrong,  that,  whether  from 
mistake,  or  prejudice,  or  other  cause,  the 
Jury  have  erred,  and  found  against  the  fair 
prep<Hiderance  of  the  evidence,  then  no  duty 
is  more  imperative  than  that  of  setting  aside 
the  verdict,  and  remanding  the  question  to 
another  Jury."  Larsen  v.  Navigation  Co.,  19 
Or.  240,  23  Pac.  974;  State  v.  Billings,  81 
Iowa,  99,  46  N.  W.  862 ;  City  of  Tacoma  v. 
Tacoma  Light  &  Water  Co.,  16  Wash.  288, 
47  Pac.  738;  Hawkins  v.  Reichert,  28  Cal. 
534;  Dickey  v.  Davis,  39  Cal.  565;  Bennett 
V.  Hobro,  72  Cal.  178,  13  Pac.  473;  Reld  v. 
Young,  7  App.  Div.  400,  39  N.  T.  Supp.  899 ; 
Bank  v.  Wood.  124  Mo.  72,  27  8.  W.  554; 
Colvin  V.  Northern  Pac.  Ry.  Co.,  42  Wash. 
5v  84  Pac.  616;  Ruppel  v.  United  Railroads 
of  S.  F.,  1  Cal.  App.  666,  82  Pac.  1073; 
Shnlze  v.  Shea.  37  Colo.  337,  86  Pac.  117; 
Crowley  v.  Shepard,  38  Colo.  345,  88  Pac. 
177;  Wendllng  Lumber  Co.  v.  Glenwood 
Lumber  Co.,  153  Cal.  411,  95  Pac.  1029;  Gll- 
breatb  ▼.  Gllbreath,  42  Colo.  5.  94  Pac.  23; 
Houghton  v.  Loma  Prieta  Lumber  Co.,  162 
Cal.  574,  93  Pac.  377 ;  Condee  v.  Gyger  et  al., 
126  Cal.  546,  59  Pac.  26;  BJorman  v.  Ft. 
Bragg  Redwood  Co.,  92  Cal.  500,  28  Pac.  591 ; 
Rhode  v.  Steinmetz,  25  Colo.  308.  55  Pac. 
814:    Mitchell  v.  Reed  et  al.,  16  Colo.  109, 

26  Pac.  342;  Kramm  v.  Stockton  Electric 
Co.,  10  Cal.  App.  271,  101  Pac.  914 ;  Weisser 
T.  Southern  Pac.  Co.,  148  Cal.  426.  83  Pac. 
439;    Harrington   v.   Butte  &   B.   MIn.  Co., 

27  Mont.  1,  69  Pac.  102 ;  Patten  v.  Hyde,  23 
Mont  23,  57  Pac.  407;  In  re  Carrlger's  Es- 
tate. 104  Cal.  81,  37  Pac.  785;  Warner  v. 
P.  Thomas  P.  D.  &  C.  Works,  105  Cal.  409, 
38  Pac.  960;  A..  T.  &  S.  F.  R.  Co.  v.  Consol- 
idated Cattle  Co.,  59  Kan.  Ill,  52  Pac.  71 ; 
People  V.  Chew  Wing  Gow,  120  Cal.  298, 
52  Pac.  657;  Sullivan  et  al.  v.  Board  of 
Commissioners,  47  Pac.  165 ;»  Clifford  v. 
Railroad  Co.,  12  Colo.  125,  20  Pac.  335;  Gar- 
wood V.  Corbett,  38  Mont.  364.  99  Pac.  958; 
Angus  V.  Wamba.  50  Wash.  353,  97  Pac.  246 ; 
Sherman  v.  Mitchell,  46  Cal.  576;  State  v. 
BUIings,  81  Iowa,  99,  46  N.  W.  862 ;  Turner 
T.  Turner,  85  Tenn.  387,  3  S.  W.  121 ;  Series 
v.  Series,  35  Or.  289,  57  Pac.  634;  Nashville, 
C.  &  St.  L.  R.  Co,  V.  Neely,  102  Tenn.  700, 
52  S.  W.  167. 

In  the  light  of  these  authorities,  and  oth- 


'  Reported  In  f  uil  In  the  Pacific  Reporter ;  reported 
as  B  memorandum  decision  witbout  opinion  In  5  Kan. 
App.  880. 


ers  which  could  be  added  did  we  deem  it 
necessary,  it  is  evident  that  the  trial  Judge 
in  tbe  present  case,  misconceiving  Iiis  Judi- 
cial duty,  fell  into  grave  error  in  failing  and 
refusing  to  pass  upon  this  ground  assigned 
by  the  defendant  for  a  new  trial. 

Believing  as  we  do  that  error  was  com- 
mitted by  the  trial  court,  in  failing  and  re- 
fusing to  pass  upon  the  ground  assigned  as 
error,  we  come  now  to  a  consideration  ot 
the  motion  of  respondent  In  this  case,  who, 
during  the  argument  in  this  court  asked  per- 
mission of  the  court,  In  tbe  event  we  found 
the  trial  court  to  have  committed  error  by 
reason  of  the  error  above  committed,  that 
they  be  permitted  to  file  a  motion  to  remand 
the  case  for  further  action  by  the  trial  court 
upon  this  point  without  trying  the  case  anew, 
which  privilege  was  accorded  them,  subject 
to  the  objection  of  the  appellant.  According- 
ly a  motion  was  regularly  filed  by  Bryant 
and  Lymau,  attorneys  for  the  respondent 
herein,  tbe  essence  of  which  is  as  follows: 
"That  the  order  denying  the  motion  for  a 
new  trial  be  set  aside,  and  the  case  be  re~ 
manded  to  the  court  below,  with  Instructions 
to  bear  and  determine  the  motion  for  a  new 
trial  anew  and  decide  the  same  upon  Its 
merits  as  the  court  may  be  advised  In  the 
premises." 

The  procedure  thus  invoked  Is  a  novel  pro- 
cedure, which  this  court  for  the  first  time  Is 
called  upon  to  consider,  and  while  It  has 
been  the  custom  of  this  court,  where  It  found 
error  to  have  been  committed.  In  most  cases 
to  remand  the  same  for  new  trials,  yet,  upon 
a  consideration  of  the  whole  situation  in  this 
case,  we  believe  that  Justice  demands,  and  It 
is  tbe  better  procedure  to  adopt  and  follow  in 
the  present  case,  to  so  set  aside  and  modify 
the  Judgment  as  to  grant  the  motion  of  re- 
spondent. While  it  is  true  that  this  proce- 
dure has  never  been  adopted  In  this  court, 
vet  such  authority  is  conferred  on  us  by  the 
Constitution  and  statutes  (Comp.  Laws,  §j| 
2513,  2515),  and  has  been  adopted  in  many 
courts  and  by  authorities  which  relieve  us 
of  all  doubt  as  to  the  legal  right  and  propri- 
ety of  setting  aside  the  order  and  sending  the 
case  back  for  a  ruling  upon  this  point 

In  Felton  v.  Spiro,  78  Fed.  576,  24  C.  C. 
A.  321,  in  an  able  opinion  rendered  by  Wil- 
liam H.  Taft,  at  that  time  a  Justice  of  tbe 
Circuit  Court  of  Appeals  for  the  United 
States,  Sixth  Circuit,  and  at  the  present  time 
President  of  the  United  States,  and  which 
opinion  was  concurred  in  by  Justice  Lurton, 
now  of  the  Supreme  Court  of  tbe  United 
States,  In  passing  upon  a  point  practically 
the  same  as  the  one  Involved  in  the  present 
case,  said:  "The  defendant  receiver,  there- 
fore, Is  entitled  to  have  the  court  below 
weigh  all  the  evidence,  and  exercise  Its  dis- 
cretion to  say  whether  or  not  In  Its  opinion, 
the  verdict  was  so  opposed  to  the  weight  of 
the  evidence  that  a  new  trial  should  be 
granted,  and  the  Judgment  of  the  Circuit 
Court  must   be  reversed  for  this  purpose,  j 
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This  reversal  does  not  set  aside  tlie  yerdiCt 
It  only  remands  tbe  cause  for  further  pro- 
ceedings from  tbe  point  where  the  error  was 
committed.  We  found  no  error  in  the  ac- 
tion of  tbe  court  upon  tbe  trial  and  before 
verdict,  and  hence  we  sliall  not  disturb  it, 
but  sball  leave  it  to  tbe  trial  court,  upon 
consideration  of  tbe  weight  of  tbe  evidence, 
to  grant  tbe  motion  for  new  trial,  or  not,  as 
In  its  discretion  it  may  deem  proper.  That 
tbe  Supreme  Court  would  have  taiien  a  sim- 
ilar course  in  the  case  of  Mattox  v.  U.  S., 
146  U.  S.  140,  13  Sup.  Ct  50  [36  L.  Ed.  917], 
already  dted,  bad  it  not  been  that  there 
were  also  errors  on  the  trial  requiring  a 
new  trial,  may  be  seen  from  tbe  language  of 
the  Chief  Justice  in  dellverlDg  the  opinion 
of  tbe  court,  where,  in  summing  up  the  re- 
sult of  tbe  action  of  tbe  court  In  refusing  to 
consider  affidavits  on  motion  for  a  new  trial, 
he  'says  (page  151,  146  U.   S.  and  page  53, 

13  Sup.  Ct.  [36  L.  Ed.  917]):  'We  should, 
therefore,  be  compelled  to  reverse  the  Judg- 
ment because  tbe  affidavits  were  not  receiv- 
ed and  considered  by  tbe  court ;  but  another 
ground  exists  upon  which  we  must  not  only 
do  this,  but  direct  a  new  trial  to  be  grant- 
ed.' See,  also.  Elliott.  App.  Proc.  580.  Tbe 
Judgment  of  tbe  Circuit  Court  is  reversed, 
with  Instructions  to  the  court  below  to  con- 
sider and  pass  upon  tbe  motion  for  new  trial 
In  80  far  as  it  is  based  on  tbe  ground  that 
tbe  verdict  was  against  tbe  weight  of  tbe  evi- 
dence. Tbe  costs  of  the  writ  of  error  will 
be  taxed  to  tbe  defendant  in  error.  The 
costs  of  tbe  Circuit  Court  will  abide  tbe 
event." 

Tbe  Supreme  Court  of  Oregon,  in  tbe  case 
of  Series  v.  Series,  35  Or.  289,  57  Pac.  634, 
said:  "Tbe  defendants  were  entitled  to  have 
their  motion  for  a  new  trial  passed  upon  in 
pursuance  of  correct  principles  of  law,  and, 
tbe  trial  court  having  failed  in  this,  the 
cause  will  be  remanded,  with  directions  to 
determine  tbe  motion  under  tbe  rules  herein 
announced.  The  cumulative  character  of  tbe 
newly  discovered  evidence  renders  defend- 
ants' position  upon  the  first  ground  unten- 
able; and,  as  it  pertains  to  the  second,  viz., 
that  tbe  damages  assessed  are  excessive, 
that  was  a  matter  within  the  discretion  of 
tbe  trial  court.  By  anything  we  have  said 
in  this  opinion  it  is  not  intended  to  indicate 
In  any  manner  our  impressions  touching  tbe 
weight  of  the  evidence  submitted  to  the  Jury, 
and  the  court  below,  having  seen  tbe  wit- 
nesses and  observed  their  manner,  must  act 
entirely  upon  Its  own  Judgment  in  passing 
upon  tbe  motion." 

In  an  opinion  delivered  by  Justice  Field, 
while  a  Justice  of  the  Supreme  Court  of  the 
United  States,  in  Re  Bonner,  151  U.  S.  242, 

14  Sup.  Ct.  323,  38  L.  Ed.  149,  although  a 
criminal  case,  the  procedure  we  believe 
should  be  adopted  in  the  present  case  was 
sustained  substantially  by  that  high  tribu- 
nal, speaking  through  him,  wherein  it  was 
said:  "Kucb  complaint  is  made  that  persons 


are  often  discharged  from  arrest  and  Impris- 
onment when  ttieir  conviction,  upon  wblcb 
such  imprisonment  was  ordered,  is  perfectly 
correct;  the  excess  of  Jurisdiction  on  the 
part  of  the  court  being  in  enlarging  the  pun- 
ishment or  in  enforcing  It  in  a  different 
mode  or  place  than  that  provided  by  law. 
But  in  such  case  there  need  not  be  any  fail- 
ure of  Justice,  for  where  tbe  conviction  is 
correct  and  the  error  or  excess  of  Jurisdic- 
tion has  been  as  stated,  there 'does  not  seem 
to  be  any  good  reason  why  Jurisdiction  of 
the  prisoner  should  not  be  reassumed  by  tbe 
court  that  imposed  tbe  sentence  in  order  that 
its  defect  may  be  corrected.  Tbe  Judges  of 
all  courts  of  record  are  magistrates  and 
their  object  should  be  not  to  turn  loose  upon 
society  persons  who  have  been  Justly,  con- 
victed of  criminal  offenses,  but,  where  tbe 
punishment  imposed  in  the  mode,  extent,  or 
place  of  its  execution,  has  exceeded  tbe 
law,  to  have  it  corrected  by  calling  tbe  at- 
tention of  tbe  court  to  such  excess.  We  do 
not  perceive  any  departure  from  principle  or 
any  denial  of  the  petitioner's  right  in  adopt- 
ing such  a  course.  He  complains  of  the  un- 
lawfulness of  bis  place  of  iqiprisonment  He 
is  only  entitled  to  relief  from  that  unlaw- 
ful feature,  and  that  be  would  obtain,  if  op- 
portunity be  given  to  that  court  for  correc- 
tion In  that  particular.  It  is  true  where 
there  are  also  errors  on  the  trial  of  the  case 
affecting  the  Judgment,  not  trenching  upon 
its  Jurisdiction,  tbe  mere  remanding  tbe  pris- 
oner to  tbe  original  court  that  imposed  tbe 
sentence,  to  correct  the  Judgment  in  those 
patlculars  for  which  the  writ  is  issued,  would 
not  answer,  for  ills  relief  would  only  come 
upon  a  new  trial;  and  bis  remedy  for  such 
errors  must  be  sought  by  appeal  or  writ  of 
error.  But  In  a  vast  majority  of  cases  tbe 
extent  and  mode  and  place  of  punishment 
may  l>e  corrected  by  the  original  court  with- 
out a  new  trial,  and  the  party  punished  as 
be  should  be  whilst  relieved  from  any  ex- 
cess committed  by  tbe  court  of  which  be 
complains.  In  such  case  the  original  court 
would  only  set  aside  what  it  had  no  author- 
ity to  do  and  substitute  directions  required 
by  the  law  to  be  done  upon  the  conviction  of 
the  offender." 

The  Supreme  Court  of  North  Carolina,  in 
the  case  of  Marsh  v.  Griffin,  123  N.  C.  660, 
31  S.  E.  840,  said:  "In  the  case  at  bar  there 
is  no  suggestion  of  any  intentional  abuse  on 
the  part  of  bis  honor,  but  it  clearly  appears 
that,  In  addition  to  his  failure  to  find  certain 
facts,  he  was  inadvertent  to  other  material 
facts.  How  this  inadvertence  arose  does  not 
appear  from  the  record,  but  It  has  been  sug- 
gested that  certain  papers  were  not  before 
him.  Whatever  Its  cause,  its  existence  is  ap- 
parent He  states  In  bis  findings  of  fact  that 
the  action  is  an  'ejectment  suit,'  and  bases 
his  decision  partially  upon  the  fact  that  the 
defendant  gave  no  bond.  As  tbe  pleadings 
show  none  of  the  requisites  of  an  action  in 
ejectment,  the  defendant  was  not  required 
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ts  give  bond,  and  tlierefore  the  action  of  bis 
booor  was  clearly  based  upon  a  misappre- 
hension ot  fact  and  law.  The  case  mast  be 
remanded,  as  was  done  In  Warren  t.  Harvey, 
mpm  [92  N.  G.  13T],  In  order  that  tbe  ap- 
plication may  be  rebeard  and  determined  In 
Oie  legal  discretion  of  tbe  court"  Sommer 
T.  Sommer,  87  App.  Div.  434,  84  N.  Y.  Supp. 
444;  In  re  Howard,  59  Vt  S94,  10  Atl.  Tltf ; 
Rosenthal  t.  Board  of  Education,  239  111.  Hf, 
87  X.  EL  878;  Oblo  Coal  Company  v.  Scott, 
241  m.  448,  89  N.  E.  665 ;  Utah  Association, 
etc,  T.  Home  Fire  Ins.  Co.  (Utah)  102  Pac. 
631:  Bankin  t.  Rankin,  224  Pa.  514,  73  AU. 
920;  Apfleal  and  Error,  vol.  3,  Cent  Dig. 
I  4614;  Field  v.  Wlnheim,  128  lU.  App. 
227:  Satherlin  t.  Bloomer,  50  Or.  398,  93 
Pac.  135:  Fisbbum  ▼.  Londershansen,  50  Or. 
S63.  92  Pac  1060,  14  U  R.  A.  (N.  S.)  1224; 
Salstrom  ▼.  Orleans  Co.,  153  OaL  651,  96 
Pac  292;  Northeastern  Coal  Go.  v.  Tyrrell, 
133  IIU  App.  472;  Bell  t.  Old,  88  Ark.  99, 
113  S.  W.  1023;  Duffy  v.  Wilson,  44  Colo. 
S40I,  98  Pac  826;  Boothe  v.  Farmers'  Na- 
t^nal  Bank,  53  Or.  576,  98  Pac.  509;  Kos- 
•nth  State  Bank  ▼.  Richardson,  141  Iowa, 
738,  118  N.  W.  906;  Griswold  v.  Szwanek, 
82  Neb.  761.  118  N.  W.  1078,  21  L.  R.  A.  (N. 
&)  222;  loulsville  R  Co.  T.  HoUand,  132 
Ga.  173,  63  S.  K  898. 

Being  of  the  opinion  that  tbe  trial  court 
CRed,  under  bis  erroneous  conception  of  tbe 
law.  In  falling  and  refusing  to  pass  upon  the 
motion  for  a  new  trial,  in  so  far  as  tbe 
ground  Interposed  by  defendant  of  "InsuflS- 
tieocj  of  tbe  evidence  to  justify  the  verdict" 
becanse,  according  to  bis  personal  view  en- 
tntalned,  be  did  not  deem  it  bis  privilege 
or  duty  to  consider  this  matter  for  tbe  rea- 
son it  had  been  passed  upon  by  a  Jury,  and 
believing  that  justice  demands  that  tbe  low- 
er court  should  pass  upon  this  motion  for  a 
new  trlaL  npon  this  point  as  it  should  have 
done  In  the  first  instance,  it  is  hereby  order- 
ed that  the  order  of  tbe  district  court  deny- 
ing the  motion  for  a  new  trial  be,  and  the 
same  la  hereby,  set  aside,  with  instructions 
to  the  court  below  to  consider  and  pass  up- 
on the  ground  for  a  new  trial  interposed  by 
defotdant,  "of  the  insufflciency  of  the  evi- 
dence to  Justify  the  verdict,"  for  which  pur- 
pose the  case  is  herewith  remanded.  It  is 
■0  ordered. 

NORCROSd,  0.  J.,  and  TALBOT,  X,  con- 


to  Colo.  177) 
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WOODMEN  OP  THE  WORLD 

et  al.  V.  SLOSS. 

(Supreme  Court  of  Colorado.    Dec  5,  1910.) 

1.  InaxTBANCK  (§  788*)— BENEnr  CBTRnnoATB 
—"Life  Insobarcc  Polict" — Statutes. 
A  certificate  in  a  mutual  benefit  associa- 
tion.  providing  that  defendant  association  would 


pa^  on  the  member's  death  to  his  sister  as  bene- 
ficiary a  s{>ecified  sum  on  certsin  conditions, 
was  a  life  insurance  policy,  within  Act  April 
11,  1903  (Acts  1903,  c.  119),  providing  that,  aft- 
er its  passage,  tbe  suicide  of  a  polic]^  holder  of 
any  life  insurance  company  doing  business  with- 
in the  state  should  not  be  a  defense  to  the  pol- 
icy, whether  tbe  suicide  wag  voluntary  or  in- 
voluntary, or  the  holder  was  sane  or  insane. 

[Eti.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig..  J  1956;    Dec.  Dig.  §  788.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4154-4156;    vol.  8,  p.  7707.] 

2.  INSUBANCE  (J  687*)  —  Bekefit  Associa- 
tions—Statutes. 

1  Mills'  Ann.  St  i  638,  provides  that  cor- 
porations, associations,  and  societies  not  for 
pecuniary  profit  organized  under  the  act  shall 
be  bodies  corporate  by  the  name  stated  in  their 
certificate,  and  that  such  association  and  socie- 
ties as  are  intended  to  benefit  the  widows,  or- 
phans, heirs,  and  devisees  of  deceased  members 
<vithout  profit  to  tbe  members  will  not  be  deem- 
«J  insurance  companies.  Held,  that  such  act 
uid  not  apply  to  a  voluntary  association  organ- 
ized to  write  mutual  benefit  insurance  not 
exclusively  for  widows,  orphans,  heirs,  and  dev- 
isees of  deceased  members,  but  authorizing  tbe 
Insured  to  name  as  the  beneficiary  any  relative 
or  dependant,  though  be  be  an  entire  stranger. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  t  687.*) 

8.   iNStTBANCE  (f  788*)— MOTUAIi  Bbrefit  8o- 

ciKTiES — Statutes. 

3  Mills'  Ann.  St  Rev.  Snpp.  i  2229,  and  1 
Mills'  Ann.  St  f  2238,  authorizing  fraternal  and 
benevolent  societies  to  issue  indemnity  con- 
tracts of  insurance  on  the  assessment  plan 
without  requiring  them  to  organize  under  the 
statutes  regulating  the  organization  of  insur- 
ance companies  for  profit,  did  not  exempt  mutu- 
al benefit  associations  from  the  application  of 
Act  April  11,  1903  (Acts  1003,  c  119),  witb- 
drawiuj;  from  Insurance  companies  tbe  defense 
of  suicide. 

[Eid.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1966;   Dec  Dig.  §  78&*] 

4.  Constitutional  Law  (H  89,  106*)— Stat- 
utes—Defense  or  SuiciDB— Obuoation  of 
Contbact. 

Act  April  11,  1903  (Acts  1903,  c  119), 
withdrawing  from  insurance  companies  tbe  de- 
fense of  suicide,  was  not  unconstitutional  aa 
impairing  the  obligation  of  contract,  nor  aa  de- 
priving a  citizen  of  tbe  right  to  contract  for 
himself  or  for  tbe  benefit  of  others  with  refer- 
ence to  a  subject  neither  immoral,  nor  against 
public  policy. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  §§  89,  lOlj.*] 

Ehi  Banc  Appeal  from  District  Court 
Mesa  County;  Tberon  Stevens,  Judge. 

Action  by  Mary  SIoss  against  tbe  Head 
Camp  Paciflc  Jurisdiction  Woodmen  of  the 
World  of  tbe  States  of  California,  Colorado, 
Idaho,  Montana,  Nevada,  Oregon,  Utah,  Wash- 
ington, Wyoming,  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

Carnaban  &  Van  Hoorebeke  (B.  M.  Carr, 
of  counsel),  for  appellants.  Wheeler  &  Wels- 
er  and  R.  D.  Thompson,  for  appellee. 

BAILEiY,  J.  Tbe  plaintiff's  cause  of  action 
is  upon  an  Indemnity  contract  of  date  Jan- 
uary 2,  1904,  denominated  a  "Benefit  Certifi- 
cate," Issued  by  tbe  defendant  association  to 
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one  William  J.  BuutiDg,  payable  upon  bis 
death  to  Marj  Sloss,  a  sister,  the  beneficiary 
therein. 

Two  separate,  special  defenses  were  inter- 
posed. One,  that  the  deceased  came  to  his 
death  by  suicide,  within  one  year  after  the 
issuance  of  the  contract,  which  carries  a  pro- 
vision to  the  effect  that  if  the  Insured  so  dies 
within  such  period,  no  benefit  whatever  shall 
be  paid  thereunder ;  and  the  other,  that  the 
statute  of  the  state  of  Colorado,  in  force  July 
11,  1903,  upon  which  plaintiff  relies  to  recov- 
er, despite  the  foregoing  provision  df  the  con- 
tract, known  as  the  suicide  statute,  which 
in  part  is  as  follows:  "From  and  after  the 
passage  of  this  act,  the  suldde  of  a  policy 
holder  of  any  life  insurance  company  doing 
business  in  this  state  shall  not  be  a  defense 
against  the  payment  of  a  life  insurance  pol- 
icy, whether  said  suicide  was  voluntary  or 
involuntary,  and  whether  said  policy  holder 
was  sane  or  insane"  (Laws  1903,  c.  119),  is 
unconstitutional  and  void,  as  In  violation  and 
contravention  of  the  provisions  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
United  {States,  because,  it  Is  claimed,  it  in- 
fringes and  restricts  the  personal  right  of  a 
citizen  to  make  a  contract  for  himself,  or  for 
the  benefit  of  others,  which  is  neither  Im- 
moral nor  against  public  jwUcy. 

The  plaintiff  interposed  general  demurrers 
to  these  defenses,  which  were  sustained.  The 
defendants  elected  to  stand  by  their  case  as 
made.  By  consent,  trial  was  to  the  court, 
and  upon  proofs  judgment  was  for  the  plain- 
tiff, for  eleven  hundred  dollars,  the  full 
amount  of  indemnity,  to  review  which  defend- 
ants bring  the  case  here  on  appeal. 

The  only  questions  fairly  raised  are :  First. 
Is  the  contract  sued  upon  a  policy  of  life  in- 
surance, and,  In  the  absence  of  allegations 
and  proof  of  fraud  in  its  procurement,  sub- 
ject to  the  provision  of  our  suicide  statute, 
since  it  was  Issued  by  a  fraternal  or  mutual 
association  not  for  profit?  Second.  Is  the 
statute,  for  the  reasons  urged,  or  for  any  rea- 
son, unconstitutional? 

1.  This  court,  speaking  through  Mr.  Jus- 
tice Hayt,  In  Chartrand  v.  Brace,  16  Colo.  19, 
26  Pac.  152,  12  L.  R.  A.  209,  25  Am.  St.  Rep. 
235,  Involving  a  contest  over  the  proceeds  of 
a  contract  of  like  character  with  the  one  in 
suit,  said : 

'"The  certificate  is,  in  legal  contemplation, 
a  policy  of  life  Insurance,  and  to  be  construed 
as  such.  That  the  amount  can  only  be  col- 
lected by  assessment  upon  members  of  the 
association  after  due  notice  of  death,  and  the 
payment  of  such  assessment  is  purely  volun- 
tary, can  make  no  difference.  The  associa- 
tion, so  far  as  it  is  engaged  in  the  business 
of  life  Insurance,  must  be  treated  In  law  as 
a  mutual  life  insurance  company.  The  cer- 
tificate is  to  be  regarded  as  a  written  con- 
tract, and,  so  far  as  it  goes,  it  is  the  measure 
of  the  rights  of  all  parties." 

And  again  in  Supreme  Lodge,  Knights  of 
Honor,  V.  Davis,  reported  in  26  Colo,  at  page 


257,  58  Pac.  at  page  596,  ophilon  by  Mr.  Jus- 
tice Gabbert,  this  court  said: 

"In  as  far  as  the  insurance  feature  of  the 
organization  is  concerned,  it  is,  in  effect,  a 
mutual  life  Insurance  company,  and  the  gen- 
eral rules  governing  associations  of  that  «bar- 
acter  control  it  in  the  transaction  of  this 
branch  of  its  business." 

That  contracts  like  the  one  in  suit  are  life 
insurance  policies  is,  in  this  jurisdiction,  set- 
tled beyond  recall,  and  the  courts,  with  great 
uniformity,  have  so  treated  them.  Rightfully 
so  because  there  is  no  essential  difference  be- 
tween the  provisions  of  this  contract  and 
those  of  the  ordinary  life  insurance  policy  of 
regular  or  old  line  companies.  That  all  life 
insurance  contracts  should  receive  the  same 
construction,  and  be  subject  to  the  same  stat- 
utory regulation  and  limitation,  unless  ex- 
pressly exempted,  must  be  conceded.  The 
statute  in  question  provides  that  the  act  of 
suicide  shall  not  be  a  defense  to  the  payment 
of  a  life  insurance  policy,  and  was  directed 
against  such  defense  in  all  cases,  without  re- 
gard to  the  character  or  class  of  the  compa- 
ny putting  forth  the  contract 

It  being  once  determined  that  the  contract 
sued  upon  is  In  fact  a  life  insurance  policy, 
then  the  conclusion  is  irresistible  that  the 
bare  fact  of  suicide  may  not,  in  the  face  of 
the  statute,  be  legally  asserted  against  a  suit 
to  recover  upon  it.  For  the  purpose  of  its 
Insurance  feature  the  defendant  company  was 
and  is  as  much  a  life  insurance  company  as 
an  old  line  or  regular  company,  and  its  con- 
tracts of  indemnity  are  Just  as  much  life  In- 
surance policies  as  are  those  of  any  other 
company.  The  statute  is  clear  and  specific, 
and  is  capable  of  but  one  rational  construc- 
tion, namely,  that  it  was  the  intent  and  pur- 
pose of  the  Legislature  to  prevent  all  compa- 
nies, of  whatsoever  kind  or  character,  issu- 
ing life  insurance  contracts,  from  escaping 
payment  thereon,  in  the  event  of  death,  sim- 
ply on  the  ground  that  the  insured  committed 
suicide.  There  is  no  exception  in  t>ehalf  of 
any  particular  kind  of  company,  either  ex- 
pressed or  implied,  and  manifestly  none  was 
Intended.  No  good  reason  appears  for  read- 
ing into  the  statute  such  a  limitation  or  ex- 
emption. 

At  the  time  this  contract  was  written,  and 
at  the  time  of  loss,  this  statute  was  the  last 
expression  of  the  Legislature  upon  the  sub- 
ject, and  is  controlling  as  against  any  prior, 
if  there  be  such,  and  we  know  of  none,  con- 
flicting legislative  expression  in  reference 
thereto.  The  several  statutory  provisions,  re- 
lied upon  by  defendants  to  take  this  contract 
out  of  this  statute,  were  all  In  force  at  the 
time  of  the  former  decisions  of  this  court, 
and  they  determined,  in  effect,  that  notwith- 
standing them,  such  a  contract  is  a  life  in- 
surance policy.  These  provisions  have,  and 
can  have,  no  reference  to,  or  bearing  upon, 
the  suicide  statute,  which  is  a  separate,  sub- 
sequent, independent  and  complete  enactment 
in  and  of  itself,  and  in  no  sense  amendatory 
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of  any  preTious  legislative  enactment.  Nei- 
ther do  they  create  a  Itmitatlon  upon  its  ap- 
plication, since  by  its  terms  it  reaches  all  in- 
mrance  policies  of  all  companies,  without 
reference  to  their  character,  whether  mutual 
organizations,  on  the  assessment  i^an,  or  oth- 
erwise. 

That  part  of  section  638,  1  Mills'  Ann.  St, 
with  'Which  a  consideration  of  this  case  has 
to  do,  reads  as  follows : 

'X^rporatlons,  associations  and  societies, 
not  for  pecuniary  profit,  founded  under  this 
act,  shall  be  bodies  corporate  and  politic  by 
the  name  stated  In  such  certificate ;  *  *  * 
iffiociatlonB  and  societies  which  are  intend- 
ed to  benefit  the  widows,  orphans,  heirs,  and 
^rlsees  of  deceased  members  thereof,  and 
where  the  members  shall  receive  no  money  as 
profit  or  otherwise,  shall  not  be  deemed  In- 
Eonince  companies." 

This  statute  Is  specifically  for  the  benefit 
of  coriwrations,  associations  and  societies,  not 
for  pecuniary  profit,  founded  under  this  act 
The  record  discloses  that  the  defendant  as- 
sociation is  not  a  corporation,  association  or 
society  so  founded ;  it  was  sued  as  a  volun- 
tary association  and  defended  as  such,  and 
does  not  come  within  the  purview  of  this  sec- 
tion and  can  claim  no  benefit  or  exemption 
from  It  Again,  by  the  terms  of  this  section, 
it  is  only  associations  and  societies  which  are 
intended  to  benefit  exclusively  the  widows, 
orphans,  heirs  and  devisees  of  deceased  mem- 
bers which  are  exempted  from  being  deemed 
insurance  companies.  This  certificate,  by  its 
express  terms,  is  widely  extended  In  its  ben- 
efits; they  are  not  limited  to  fit  the  terms 
of  this  provision.  The  beneficiary  may  be 
any  relative,  or  dependent  of  or  upon  the  as- 
sured member,  even  an  entire  stranger.  It 
needs  no  argument  to  demonstrate  that  this 
contract  does  not  fall  within  the  limitations, 
or  conform  to  the  requirements,  of  this  sec- 
tion. 

Neither  Is  there  anything  lb  section  2229 
of  3  Mills'  Ann.  St.  Rev.  Supp.  nor  in  section 
2238  of  1  Mills'  Ann.  St,  which,  by  any  pos- 
sible Intendment,  can  be  held  to  take  the  con> 
tracts  of  the  defendant  association  out  of 
the  operation  of  the  suicide  statute.  These 
provisions  simply  recognizee  the  right  of  fra- 
ternal and  benevolent  societies,  of  like  char- 
acter with  the  defendant,  to  issue  indemnity 
or  contracts  of  insurance  on  the  assessment 
plan,  without  requiring  them  to  organize  un- 
der the  statutes  regulating  the  organization 
of  Insurance  companies  for  profit  Under 
these  provisions  the  defendant  company  had 
the  onquestioned  right  to  issue  contracts  of 
tnsnrance,  and  such  contracts,  when  Issued, 
by  whatever  name  designated,  are  in  con- 
templation of  law,  and  in  fact,  policies  of  life 
insurance,  and  thus  subject  to  the  provisions 
of  this  statute.  The  statute  itself  does  not 
exonpt  them,  nor  does  any  other  provision  of 
our  law^  to  which  our  attention  has  been 
called,  do  so. 


2.  Upon  the  question  of  the  constitutional- 
ity of  the  statute,  it  is  sufficient  to  say  that 
its  enactment  was  a  legitimate  exercise  of 
power  by  the  State  Legislature.  There  is  no 
reason  suggested  upon  which  to  base  a  con- 
trary view.  No  authority  has  been  cited, 
and  we  have  been  unable  to  find  any,  in  con> 
flict  with  this  conclusion.  It  was  the  prov- 
ince of  the  stiite,  through  its  Legislature,  to 
adopt  such  a  policy  touching  this  matter  as 
it  deemed  best,  provided  it  did  not  in  so  do- 
ing come  m  conflict  with  the  Constitution  of 
the  state  or  of  the  United  States.  There  is 
no  such  conflict  here.  The  legislative  will, 
within  the  limits  stated,  must  be  respected. 
If  an  Insurance '  company  does  business  at 
all  within  the  state,  it  must  do  so  subject  to 
such  valid  regulations  as  the  state  may 
choose  to  adopt.  By  this  statute  the  state, 
through  the  proper  authority,  has  declared 
It  to  be  against  public  policy  to  permit  In- 
surance companies  to  contract  against  the 
payment  of  their  policies,  in  the  event  of 
loss,  because  the  Insured  came  to  his  death 
by  suicide.  The  contract  In  snlt  was  made 
subsequent  to  the  passage  of  this  act,  and 
upon  full  notice  as  to  the  policy  of  the  state 
In  that  behalf.  The  propriety  and  wisdom  of 
the  enactment  was  for  the  Legislature  alone, 
and  is  not  properly  for  consideration  or  re- 
view here.  The  provision  in  this  contract 
making  suicide  a  defense  against  payment, 
being  against  the  policy  of  the  state,  as  de- 
clared in  the  statute,  is,  for  that  reason,  a 
nullity.  The  very  object  of  the  statute  is  to 
prohibit  such  stipulations.  It  can  neither 
be  waived  nor  abrogated  by  any  plan  or  de- 
vice whatever.  The  legislative  will,  when 
expressed  In  a  peremptory  statute,  is  para- 
mount and  controlling,  and  cannot  be  set 
aside  by  the  private  agreement  of  the  par- 
ties. 

We  cite,  in  addition  to  the  cases  from  our 
own  state,  as  bearing  generally  upon  the  con- 
clusions here  reached  and  approving  them, 
the  following:  Berry  v.  Knights  Templar  & 
Masons'  Life  Indemnity  Co.  (C.  C.)  46  Fed. 
441;  Knights  Templar  &  Masons'  Life  In- 
demnity Co.  V.  Berry  et  al.,  50  Fed.  511,  1 
C.  C.  A.  561;  Note  to  Penn  Mutual  Life  Ins. 
Co.  V.  Mechanics'  Savings  Bank  &  Trust  Co., 
38  L.  R.  A.  55,  containing  under  paragraph 
VIII  summary  of  authorities;  Commonwealth 
V.  Wetherbee,  105  Mass.  14d;  2  May  on  In- 
surance <4th  Ed.)  §  550a,  and  authorities 
there  cited;  Daniher  v.  Grand  Lodge  A.  O.  U. 
W.,  10  Utah,  111,  37  Pac.  245;  Home  Forum 
Benefit  Order  v.  Jones,  5  Okl.  598,  50  Pac. 
165;  Baltzell  v.  Modem  Woodmen  of  Amer- 
ica. 98  Mo.  App.  153,  71  S.  W.  1071;  Keller 
V.  Travelers'  Ins.  Co.,  58  Mo.  App.  557;  Lo- 
gan V.  Fidelity  Company,  146  Mo.  114,  47 
S.  W.  948;  and  Whitfield  ex  rel.  Iladley  v 
Mtna  Life  Ins.  Co.,  205  U.  S.  489,  27  Sup.  Ct 
578,  51  L.  Ed.  895. 

The  court  having  properly  sustained  the 
demurrers  to  the  two  special  defenses,  and 
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having,  upon  full  hearing  and  ample  proof, 
entered  the  correct  judgment,  it  is  affirmed. 
Judgineut  affirmed. 

OABBERT,  J.  I  concur  in  the  Judgment, 
and  also  in  the  conclusion  that  under  the 
defense  and  the  facts  of  this  case  the  statute 
in  question  is  valid,  because  of  the  decision 
of  the  Supreme  Court  of  the  United  States  in 
Whitfield  V.  ^tna  Life  Insurance  Co.,  205  U. 
S.  489,  27  Sup.  Ct.  578.  Bl  U  Ed.  805,  to  the 
effect  that  the  Missouri  statute  does  not  con- 
flict with  the  federal  Constitution.  There  is, 
however,  a  marked  difference  between  the 
Missouri  statute  and  our  own.  The  former 
provides  that  suicide  sbaU  be  a  defense  if  it 
appears  that  the  insured  contemplated  sui- 
cide at  the  time  he  made  application  for  his 
policy,  while  our  statute  is  silent  upon  that 
subject  This  difference  might  be  good  ground 
for  declaring  our  statute  Invalid,  for  the  rea- 
son that  literally  it  takes  away  the  defense 
of  suicide  altogether,  no  matter  what  the 
circumstances  might  he;  but  that  question 
has  not  been  argued  by  counsel.  Should, 
however,  a  case  be  presented  where  the  de- 
fense interposed  was  that  the  insured  con- 
templated suicide  when  he  took  out  his  pol- 
icy, the  holding  In  the  case  at  bar  would  not 
foreclose  a  consideration  of  that  proposition. 
Neither  would  it  foreclose  the  other  question 
suggested  If  presented  in  a  future  case. 


(158,  Cal.  6»S) 

In  re  KILBORN'S  ESTATE. 

GOULD  V.  KILBORN. 
(L.  A.  2,740.) 

(Supreme  Court  of  California.    Nov,  19,  1910.) 

1.  WrLi.8  (J  282*)— AcTiow  TO  Annul  Pro- 
BATB— Allegation  as  to  Testatob's  Sani- 
Tz — SurnciENCT. 

In  a  proceeding  to  set  aside  the  probate  of 
a  will,  the  allegation  in  the  petition  that  testa- 
tor wag  not  "of  sound  mind  or  memory,  or  in 
any  respect  capable  of  making  a  will,"  was  a 
sufficient  averment  of  the  ultimate  fact,  and 
it  was  not  necessary  to  aver  the  character  of  in- 
sanity In  more  detail. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  640;    Dec.  Dig.  S  282.*] 

2.  Wills  (§  221*)— Action  to  Annul  Pbo- 
bate— Testamentary  Capacitt. 

A  testator's  unsoundness  of  mind  at  the 
time  of  making  a  will  is  a  sufficient  ground  to 
sustain  an  action  to  annul  the  probate  of  the 
will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  §  221.»] 

3.  Appeal  and  EIbbob  ({  921*)  — Trial  bt 
JuBT  Without  Consent  of  Pasties— Re- 
view. 

Where  it  was  contended  on  appeal  that  tbe 
trial  judge  erred  in  submitting  the  case  to  the 
jury  of  bis  own  motion,  the  judge's  error  must 
be  shown,  so  that,  where  the  only  showing  con- 
cerning it  in  the  record  was  the  judge's  re- 
cital in  the  decree,  "A  jury,  having  been  de- 
manded and  ordered  by  the  court,  was  impaneled 
and  sworn  and  proceeded  to  try  the  issues,"  it 


will  not  be  presumed  that  the  Jury  was  sum- 
moned other  than  at  the  wishes  of  the  parties. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  921.»] 

4.  Appeal  and  Ebrob  (§  213*)— Trial  bt 
Juby  WiTHotiT  Consent  of  Parties— Ne- 
cessity OF  Objecting  in  Tbial  Court. 

Where  no  objection  was  made  below  to  the 
submission  of  a  case  to  the  jury  without  consent 
of  parties,  it  cannot  be  made  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  213. •] 

5.  Wills  (§  400*)— Action  to  Set  Aside  Pbo- 
bate— Appeal— Wno  May  Allege  Ebbob. 

Where,  in  a  proceeding  to  set  aside  the  pro- 
bate of  a  will,  the  judge  did  not  submit  to  the 
jury  certain  issues  because  of  the  lack  of  evi- 
dence to  sustain  them,  with  the  exception  of 
those  relating  to  undue  influence,  defendant 
could  not  complain  of  such  ruling  on  appeal,  as 
it  was  in  his  favor. 

[Ed.  Note.— For  other  cases,  -see  Wills,  Dec 
Dig.  §  400.*]  . 

6.  Wills  (§  399*)— Pbobate— Action  to  Set 
Aside — Appeal — Recobd — Contents. 

In  a  proceeding  to  set  aside  the  probate  of 
a  will,  the  ruling  of  the  trial  judge  that  certain 
issues  should  not  be  submitted  to  the  jury  be- 
cause of  the  lack  of  evidence  to  sustain  them 
will  be  sustained  on  appeal,  in  the  absence  of 
any  showing  that  the  recital  as  to  the  evidence 
was  not  true. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  <  399.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Leon  F.  Moss, 
Judge. 

Petition  to  revoke  the  probate  of  the  will 
of  Julia  Ann  Kilborn,  brought  by  Mary 
Woodman  Kilborn  against  Will  D.  Gould. 
Decree  for  petitioner,  and  defendant  appeals. 
Affirmed. 

James  H.  Blanchard  and  Will  D.  Gould, 
for  appellant  James  O.  Maguire,  for  re- 
spondent 

SHAW,  J.  This  is  an  appeal  from  an  or- 
der revoking  the  probate  of  an  alleged  will 
of  Julia  Ann  Kilborn,  deceased,  and  the  let- 
ters  testamentary  thereon  issued  to  Will  D. 
Gould,  who  was  named  in  the  will  as  execu- 
tor. Gould  appeals  as  executor  and  also  In 
ids  own  right  The  appellant  relies  solely 
on  matters  appearing  on  the  face  of  the  rec- 
ord; the  evidence  and  proceedings  on  the 
trial  not  being  presented. 

The  petition  to  revoke  the  probate  alleg- 
ed that  at  the  time  of  the  execution  of  the 
will  the  said  Julia  Ann  Kilborn  was  not  of 
sound  mind,  that  it  was  not  executed  in  the 
manner  prescribed  by  law,  and  that  it  was 
procured  by  the  fraud  and  undue  influence 
of  Will  D.  Gould  and  Mrs.  O.  F.  Sawyer, 
one  of  the  subscribing  witnesses  thereto. 
The  cause  was  tried  by  a  Jury  and  a  verdict 
returned  to  the  effect  that  the  execution  of 
the  will  was  obtained  by  the  exercise  of  un- 
due influence  by  Mr.  Gould  and  Mrs.  Sawyer, 
acting  Jointly. 

The  first  point  urged  by  the  appellant  is 
that  the  court  erred  In  overruling  his  de- 
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moirer  to  the  petition  to  reroke.  The  de- 
marrer  fs  based  In  part  upon  the  ground  that 
the  petition  Is  uncertain  in  that  It  does  not 
«et  fortli  any  facts  showing  that  the  testa- 
tor was  not  of  sound  and  disposing  mind 
and  memory  and  not  acting  under  duress  or 
menace  or  fraud,  or  undue  influence  of  any 
person  Trhatever,  at  the  time  she  made  the 
will.  The  petition  alleges  that  at  the  time 
the  testator  made  and  subscribed  the  will 
Bhe  was  not  "of  sound  mind  or  memory,  or 
in  any  respect  capable  of  making  a  wUL" 
This  is  a  8u£Bcient  allegation  of  the  ultimate 
fact  It  Is  not  necessary  to  aver  more  par- 
ticnlarly  the  character  of  the  insanity.  Es- 
tate of  Gharky,  57  CaL  279.  As  to  the  alle- 
gations' relating  to  undue  Influence,  we  need 
only  say  that  it  is  not  necessary  to  aver  that 
tiw  testator  was  not  acting  under  undue  influ- 
ence, in  order  to  revoke  probate  of  the  will. 
If  it  is  relied  on  as  ground  for  revocation,  it 
Is  necessary  to  allege  that  the  testator  was 
acting  onder  undue  influence  and  was  thereby 
caused  to  execute  the  will,  stating  the  facts. 
The  Insertion  of  the  word  "not"  In  the  de- 
mnrrer  may  be  a  clerical  error.  It  is  not  ex- 
plained or  excused  by  the  appellant  We 
might  disregard  It  if  good  reason  appeared 
and  a  meritorious  case  was  presented.  But 
the  case  was  tried  on  the  merits  on  the  is- 
sue of  :nndae  influence  alone.  The  appellant 
was  not  under  any  misapprehension  with  re- 
gard to  the  facts  to  be  offered  against  him, 
nor  in  any  wise  misled  by  the  uncertainty  in 
this  respect.  The  pleading  is  not  a  model, 
bat  the  facts  are  stated  with  considerable 
detail,  though  not  with  great  skill,  and  we 
are  disposed  to  treat  the  demurrer  accord- 
ing to  its  literal  meaning.  Even  if  we  treat- 
ed it  otherwise,  the  defect  In  the  complaint. 
If  any,  is  so  Insignificant  that  It  should  be 
deemed  cured  by  the  verdict. 

With  respect  to  the  contention  that  the 
petition  does  not  "state  facts  sufficient  to 
cmistitnte  a  contest  for  revocation  of  said 
last  win,"  It  is  sufficient  to  say  that  the  aver- 
ment that  the  testator  was  not  of  sound 
mind  when  she  made  the  will.  In  connection 
with  the  other  formal  allegations,  concern- 
ing which  there  Is  no  question,  is  all  that  is 
necessary  to  answer  this  ground  of  demur- 
rer.   Estate  of  Gharky,  snpra. 

Appellant  further  urges  that  the  court  be- 
low erred  in  ordering  a  trial  by  Jury  of  Its 
own  motion.  The  only  evidence  in  the  rec- 
ord to  show  that  it  did  so  is  the  recital  in 
the  decree  of  revocation,  as  follows:  "A  Ju- 
ry, having  been  demanded  and  ordered  by 
the  court,  was  impaneled  and  sworn  and  pro- 
ceeded to  try  the  issues."  The  natural  mean- 
ing of  these. words  is  that  the  court  ordered 
a  Jury  trial  in  compliance  with  the  demand 
of  one  or  the  other  of  the  parties.  As  error 
mnst  be  shown  and  is  not  presumed,  we  can- 
not presume  that  this  language  was  intended 
to  express  other  than  its  ordinary  and  ob- 


vious meaning.  Furthermore,  it  does  not  ap- 
pear that  .the  appellant  objected  to  a  trial 
by  Jury,  and  he  cannot  avail  himself  here  of 
an  objection  of  that  character  not  made  in 
the  court  below. 

The  decree  recites  that  the  Issues  other 
than  those  relating  to  undue  influence  were 
not  submitted  to  the  Jury  because  there  was 
not  sufficient  evidence  to  justify  such  submis- 
sion. This  was  'the  equivalent  of  a  nonsuit 
as  to  these  other  Issues.  It  was  a  ruling  In 
favor  of  the  appellant  of  which  he  cannot 
complain.  In  the  absence  of  anything  to 
show  that  the  recital  as  to  the  evidence  Is 
not  true,  we  must  accept  it  as  a  fact 

The  above  are  the  only  points  urg^  by  the 
appellant  as  ground  for  reversal.  They  are 
obviously  without  substantial  merit 

The  Judgment  is  affirmed,  with  costs. 

We  concur:    ANGELLOTTI.  J. ;  SLOSS,  J. 


(1£8  Cal.  698) 

HOFF  et  ni.   v.   LOS  ANGELES-PACIFIC 
CO.    (Ia  a.  2.567.) 

(Supreme  Court  of  California.     Nov.  19,  1910. 
Rehearing  Denied  Dec.  19,  1910.) 

1.  Tbiai,  ($  165*)— Motion  fob  Nonsuit— Evi- 
dence, 

A  motion  for  nonsuit  admits  the  truth  of 
the  plaintiff's  evidence,  and  every  inference  of 
fact  that  can  be  legitimately  drawn  theretrom. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
EHg.  IS  373,  374;  Dec.  Dig.  §  165.*] 

2.  Neoliobnce  (J  136*)— JuBT  Question. 

Negligence  is  a  question  of  fact  for  the 
jury,  though  there  be  no  conflict  of  evidence,  if 
different  conclusions  can  be  therefrom  rational- 
ly drawn. 

[Ed.  Note. — For  other  cases,  see  Neeligence, 
Cent.  Dig.  §§  277-306;   Dec.  Dig.  $  13&»J 

3.  Street  Railroads  (|  98*)— Ddtt  or  Peb- 
BON  Cbossino  Tback— Cake  Required. 

While  one  about  to  cross  a  street  railway 
track  is  not  held  to  that  high  degree  of  care 
required  in  case  of  a  steam  railroad  running 
through  the  country,  he  must  exercise  such  care 
as  is  reasonable  under  all  the  ciicumstancea. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  204-209;  Dec.  Dig.  f  98.*] 

4.  Negligence  (J  136*)— Contbibutobt  Neo- 

LIGENCE-^UBY  QUESTIONS. 

One  in  great  peril,  where  immediate  action 
is  necessary  to  avoid  It,  is  not  required  to  exer- 
cise that  carefulness  required  of  a  prudent  man 
under  ordinary  circumstances,  and  tlie  reason- 
ableness of  his  effort  to  escape  injury  after  dis- 
covering the  danger  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S$  333-336;   Dec.  Dig.  i  136.*] 

5.  Street  Railroads  (S  117*)  —  Collision 
with  vemcle— contbibuioby  n^glioencb 
— Jury  Question. 

In  an  action  for  injuries  in  a  collision  be- 
tween plaintiff's  aatomobile  and  defendant  street 
railway's  car,  whether  plaintiff  was  guilty  of 
contributory  negligence  held,  under  the  evidence, 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §|  239-257 :   Dec.  Dig.  3  117.*) 
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Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  N.  P.  Conrey, 
Judge. 

Action  by  Cory  C.  Holt  and  wife  against 
the  Los  Angeles-Paclflc  Company  (a  corpo- 
ration). Prom  a  Judgment  of  nonsuit,  plain- 
tiffs appeal.  Reversed  and  remanded  for 
new  trial. 

Gray,  Barker  &  Bowen  and  Allen,  Van 
Dyke  &  Jutten,  for  appellants.  J.  W.  Mc- 
Einley  and  Gumey  B.  Newlin  (Roy  V.  Rep 
py,  of  counsel),  for  respondent. 

ANGEOLiIiOTTI,  J.  Tills  Is  an  appeal  from 
a  Judgment  of  nonsuit  in  an  action  for  dam- 
ages for  jiersonal  injuries  sustained  by  plain- 
tiff Alta  May  Hoff,  tbe  wife  of  her  coplaln- 
tlff.  In  a  collision  In  tbe  city  of  Los  Angeles 
between  an  automobile  in  which  she  was  rid- 
ing and  which  was  being  operated  by  her 
husband,  and  two  electric  cars  of  defendant, 
coupled  together  and  operated  by  defendant's 
servants.  The  collision  occurred  at  tbe  In- 
tersection of  Sixteenth  street,  along  which 
defendant  operated  a  double-track  electric 
street  railway,  with  Western  avenue,  about 
6  o'clock  p.  m.  on  August  23,  1008.  Mr.  Hoff 
was  endeavoring  to  cross  defendant's  tracks 
at  such  intersection  with  his  automobile, 
containing  himself,  his  wife,  and  four  other 
persons,  when  the  machine  was  struck  a 
little  back  of  its  center  by  defendant's  cars, 
which  were  proceeding  along  Sixteenth  street 
from  the  west,  with  the  result  that  the  ma- 
chine was  violently  thrown  quite'  a  distance, 
and  Mrs.  Hoff  severely  injured. 

Tlie  motion  for  a  nonsuit  was  granted  on 
the  ground  that  the  plaintiffs'  evidence 
showed  that  Mr.  Hoff  was  guilty  of  contribu- 
tory negligence.  It  Is  conceded  by  defendant 
for  the  purposes  of  this  appeal  that  such  evi- 
dence showed  negligence  on  the  part  of  de- 
fendant's motorman,  in  that  at  the  time  of 
the  collision  defendant's  cars  were  being  pro- 
I>elled  at  a  rate  of  speed  In  excess  of  that 
allowed  by  an  ordinance  of  tbe  city;  such 
ordinance  prohibiting  a  rate  of  speed  in  ex- 
cess of  eight  miles  per  hour  over  any  cross- 
Ipg  in  the  district  including  the  intersection 
of  Sixteenth  street  and  Western  avenue,  and 
that  no  bell  was  rung  and  no  whistle  blown 
as  tbe  cars  approached  this  crossing. 

Learned  counsel  for  defendant  freely 
concede  the  correctness  of  the  rule  stated 
as  to  the  review  of  the  action  of  trial  courts 
In  granting  nonsuits  in  cases  of  this  char- 
acter in  Kramm  v.  Stockton  Electric  R.  R. 
Co.,  3  Cal.  App.  606,  609,  86  Paa  738,  739,  as 
follows:  "The  motion  for  nonsuit  admits 
the  truth -of  plaintifTs  evidence,  and  every 
inference  of  fact  that  can  be  legitimately 
drawn  therefrom,  and  upon  such  motion  the 
evidence  should  be  interpreted  most  strong- 
ly against  the  defendant  If  there  is  any 
evidence  tending  to  sustain  plaintifTs  action, 
the  nonsuit  should  be  denied,  without  pass- 
ing upon  the  sufficiency  of  such  evidence, 
and.  where  there  is  a  conflict  In  tbe  evidence, 


some  of  which  tends  to  sustain  the  plalntlfTi 
case,  a  motion  for  a  npnsuit  should  not  be 
granted.  Nor  Is  there  any  dispute  as  to  tbe 
well-settled  rule  "that  negligence  is  a  ques- 
tion of  fact  for  the  Jury,  even  when  there  is 
no  conflict  In  the  evidence,  if  different  conclu- 
sions upon  tbe  subject  can  be  rationally 
drawn  from  the  evidence,"  and  that,  if  but 
one  conclusion  can  reasonably  be  reached 
from  tbe  evidence,  It  is  a  question  of  law 
for  the  court;  but  if  one  sensible  and  impar- 
tial man  might  decide  that  the  plaintiff  had 
exerdsed  ordinary  care,  and  another  equal- 
ly sensible  and  Impartial  man  that  be  had 
not  exercised  such  care,  it  must  be  left  to  the 
Jury."  Herbert  v.  Southern  Pacific  Co.,  121 
Cal.  227,  220,  63  Pac.  651.  "It  has  often 
been  said  by  this  court  that  it  is  very  rare 
that  a  set  of  circumstances  is  presented 
which  enables  a  court  to  say,  as  a  matter 
of  law,  that  negligence  has  been  shown.  As 
a  general  rule^  It  Is  a  question  of  fact  for- 
tbe  Jury,  an  Inference  to  be  deduced  from- 
the  circumstances  of  each  particular  case, 
and  it  is  only  where  tbe  deduction  to  be 
drawn  is  inevitably  that  of  negligence  that 
the  court  is  authorized  to  withdraw  die- 
question  from  the  Jury.  •  •  *  If  the 
conceded  facts  are  such  that  reasonable 
minds  might  differ  upon  the  question  as  to 
whether  or  not  one  was  negligent,  the  ques- 
tion Is  one  of  fact  for  the  Jury."  Seller  v. 
Market  Street  Ry.  Co.,  189  CaU  268.  271,  73 
Pac.  1006.  In  view  of  these  well-established 
rules,  we  are  of  the  opinion  that  the  trial 
court  erred  In  granting  the  motion  for  a  non- 
suit 

While  it  is  true  that  one  about  to  cross 
the  track  of  a  street  railway  is,  as  said  la 
Kernan  v.  Market  Street  Ry.  Co.,  187  CaL 
326,  70  Pac.  81,  "not  held  to  that  high  de- 
gree of  care  which  is  required  in  the  case- 
of  an  ordinary  steam  railroad  running 
through  the  country,  on  which  heavy  trains- 
of  cars  are  moved  at  a  high  rate  of  speed 
and  cannot  be  quickly  stopped  or  controlled" 
(see,  also,  Clark  v.  Bennett  123  Cal.  275,  55 
Pac.  908),  he  must,  of  course,  exercise  such 
care  as  is  reasonable  under  all  the  condi- 
tions, rights,  and  circumstances  (Scott  v. 
San  Bernardino,  etc.,  Co.,  152  Cal.  604,  610, 
93  Paa  677).  and,  if  he  falls  to  do  so  wlth- 
tbe  result  that  his  own  negligence  contributes 
to  tbe  accident  in  which  he  is  Injured,  he- 
cannot  recover.  In  the  absence  of  the  appli- 
cation to  the  other  party  of  the  doctrine  of' 
what  is  called  in  our  decisions  the  last  clear 
chance  doctrine.  The  care  required  has 
been  declared  to  be  "that  degree  of  care 
which  people  of  ordinarily  prudent  habits — 
people  In  general — could  be  reasonably  ex- 
pected to  exercise  under  the  circumstances - 
of  a  given  case"  (Drlscoll  v.  Cable  Ry.  Co. 
97  Cal.  653,  667,  82  Pac.  691,  592  [33  Am! 
St  Rep.  203]),  "that  degree  of  care  and 
prudence  and  good  sense  which  men  who 
possess  those  qualities  in  an  ordinary  or- 
average  degree  exercise^'  nnder  similar  con- 
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ditions  (Clark  v.  Bennett,  123  Cal.  278,  55 
Pac  90S).  While  undoubtedly  In  some  cases 
tbe  facts  may  be  such  as  to  leave  no  room 
(or  doubt  In  tbe  mind  of  any  reasonable  per- 
son as  to  the  negligence  of  a  plaintiff,  as  In 
Bafley  ▼.  Market  Street,  etc.,  Co.,  110  Cal. 
320^  42  Pac  914,  where  the  plaintiff  stand- 
ing t>et'n'een  two  tracks  waiting  for  a  car 
stepped  backward  without  looking  upon  one 
of  the  trades  In  the  face  of  an  approaching 
ear  that  was  within  a  very  few  feet  of  her, 
the  question  of  negligence  Is  generally  one 
upon  which  reasonable  persons  may  well  dlf- 
iec.  We  think  that  the  evidence  in  this  case 
constmed  most  favorably  to  plaintiffs,  as 
they  are  entitled  to  have  It  construed,  pre- 
sents such  a  case. 

It  Is  not  seriously  contended  that  the  evi- 
dence compels  the  conclusion  that  Dr.  HotTs 
conduct  after  he  first  saw  the  approaching 
cars  was  such  as  to  show  contributory  neg- 
ligence on  his  part  as  matter  of  law.  At 
that  time  he  was  from  six  to  eight  feet  from 
the  track  upon  which  the  cars  were  ap- 
proaching, with  the  front  of  his  machine 
nearly  on  the  track,  and  traveling  at  a  rate 
of  ^>eed  of  five  or  six  miles  an  hour.  As 
we  must  on  this  appeal,  we  are  considering 
the  evidence  in  the  light  most  favorable  to 
plaintiffs.  He  then  saw  the  cars  approach- 
ing at  a  point  apparently  about  100  or  125 
feet  away.  He  almost  immediately  increased 
his  speed  In  an  endeavor  to  get  over  the 
tra<dc  It  is  not  at  all  dear  that  this  was 
not  his  only  chance  to  escape  a  collision  un- 
der the  existing  circumstances,  for  the  evi- 
dence Is  such  as  to  warrant  the  conclusion 
that  be  could  not  then  have  stopped  his 
machine  before  It  reached  the  railroad  track. 
Bat  It  Is  to  be  remembered  "that  a  person 
In  great  peril,  where  Immediate  action  Is 
necessary  to  avoid  It.  is  not  required  to  ex- 
ercise all  of  that  presence  of  mind  and  care- 
fulness which  are  Justly  required  of  a  care- 
ful and  prudent  man  under  ordinary  clrcura- 
stances,"  and  that  the  reasonableness  of  his 
effort  to  escape  Injury  after  discovery  of 
the  danger  Is  a  question  for  the  Jury  to  be 
determined  by  them  in  view  of  all  the  cir- 
cumstances. Harrington  v.  Los  Angeles  Ry. 
Co..  140  Cal.  514,  521,  74  Pac.  15,  63  L.  R. 
A.  238,  98  Am.  St.  Rep.  85;  Hilton  v.  South- 
em  Pacific  Co.,  148  Cal.  443,  450,  83  Pac. 
440.  It  Is  further  to  be  borne  In  mind  that 
the  evidence  is  of  such  a  nature  that  it  may 
reasonably  be  concluded  that  Mr.  Hoff  was 
warranted  In  assuming  that  the  ears  were 
approaching  at  such  a  rate  of  speed  that 
they  would  not  cross  Western  avenue  at  a 
greater  rate  than  eight  miles  an  hour,  the 
speed  allowed  by  the  ordinance  (see  Scott  v. 
San  Bernardino,  etc.,  Co.,  152  Cal.  604,  93 
Pac  677),  and  that,  if  such  had  been  the 
fact,  it  would  have  been  entirely  reasonable 
to  assume  that  the  crossing  would  be  made 
in  safety. 

Learned    counsel    for   defendant   assumes 
that  Mr.  HoS  was  in  u  position  of  peril  at 


the  time  he  discovered  the  approaching  cars, 
and  say  that  "his  negligence  consisted  In 
getting  into  a  position  of  peril  through  fail- 
ure to  use  his  sense  of  sight  at  the  proper 
point  in  his  approach  towards  the  track." 
Mr.  Hoff  testified  that  he  was  traveling 
along  Western  avenue,  between  12  and  15 
miles  an  hour,  that  he  saw  tbe  railroad  track 
when  he  was  about  half  a  block  away,  that 
he  at  once  looked  and  listened  In  both  di- 
rections as  far  as  he  could  see,  that  he 
heard  or  saw  nothing  to  Indicate  the  ap- 
proach of  a  car,  that  he  began  to  slow  down 
when  about  40  or  50  feet  south  of  the  track 
and  decreased  his  speed  until  he  was  going 
only  5  or  6  miles  an  hour,  that  when  about 
35  feet  from  the  track  he  looked  to  the  west 
150  feet  or  so  and  saw  no  car,  that  he  then 
looked  to  the  east  to  see  If  a  car  was  ap- 
proaching from  that  direction,  that  he  then 
Just  looked  at  the  track  in  front  seeking  a 
smooth  place  to  go  over  and  then  to  the 
west  again  when  he  saw  the  car  as  before 
stated,  apparently  some  100  or  125  feet  away. 
The  evidence  does  not  compel  the  conclusion 
that  he  should  have  seen  the  car  when  he 
looked  from  a  point  about  35  feet  from  the 
tract  We  are  at  a  loss  to  understand  how 
upon  this  evidence  it  can  be  held  as  a  matter 
of  law  that  Hoff  was  guilty  of  negligence. 
There  Is  nothing  to  indicate  that  the  situa- 
tion at  this  crossing  was  such  that  It  was 
negligent  to  approach  It  at  a  rate  of  speed  of 
6  miles  an  hour.  Of  course,  it  was  incum- 
l>ent  upon  Hoff  in  so  approaching  the  cross- 
tag  to  use  ordinary  care  to  detect  the  ap-  _ 
proach  of  cars  on  either  track,  and  this  in- 
volved the  exercise  of  the  senses  of  both 
sight  and  hearing  on  bis  part  to  the  extent 
that  an  ordinarily  careful  person,  regardful 
of  the  safety  of  himself  and  bis  companions, 
would  exercise  those  faculties.  See  Bailey 
V.  Market  St,  etc.,  Co.,  supra;  Scott  v.  San 
Bernardino,  etc.,  C!o.,  supra.  But  we  can- 
not agree  that  the  evidence  compels  the  in- 
ference that  he  refrained  from  the  exercise 
of  such  faculties  when  once  he  had  arrived 
at  a  point  35  feet  from  tbe  track.  It  must 
be  borne  In  mind  that  traveling  at  6  miles 
an  hour  not  more  than  4  seconds  would 
elapse  between  the  time  he  looked  to  the 
west  35  feet  from  the  track  and  the  time  he 
again  looked  and  saw  the  car.  In  the  mean- 
time he  had  looked  to  the  east  to  see  if 
there  was  danger  from  that  point  as  It  was 
his  clear  duty  to  do,  and  In  so  doing  was 
necessarily  compelled  to  momentarily  with- 
drew his  eyes  from  the  west,  and  he  had 
also  looked  to  the  front  to  see  that  his  pro- 
posed crossing  place  was  all  right,  the  rails 
being  slightly  elevated  above  the  ground, 
and  then  immediately  looked  west  again,  all . 
this  in  the  short  space  of  four  seconds.  The 
best  we  can  say  for  defendant  iipon  the  evi- 
dence in  this  record  is  that  the  'question 
whether  Hoff  was  negligent  lu  approaching 
this  crossing  is  one  upon  which  reasonable 

Digitized  by  V^OOQ IC 


66 


112  PACIFIC  REPORTEB 


(OaL 


men  might  well  differ.  This  being  so.  It 
Was  a  question  for  the  jury,  and  the  trial 
court  should  not  have  granted  the  motion 
for  a  nonsuit  We  And  nothing  in  the  cases 
cited  by  learned  counsel  for  defendant  that 
warrants  a  different  conclusion. 

In  view  of  our  conclusion  upon  the  point 
discnssed,  it  is  unnecessary  to  consider  any 
other  point  made  for  reversal. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:    SHAW,  J.;   SLOSS,  J. 


(15S  Cal.  <03) 

In  re  liOS  ANGELES  TRUST  CO.     (Lu  A. 

2,585.) 
(Supreme  Court  of  California.    Nov.  19,  1910.) 

1.  Judges  ({  39*)— Disqualification— Riobt 
TO  Act. 

Under  Code  Civ.  Proc  |  170,  providing 
that  no  judge  shall  act  in  any  proceeding  where 
be  is  disqualified  except  to  arrange  the  calendar 
or  regulate  the  order  of  business,  or  transfer 
the  proceeding  to  some  other  court,  a  Judge  who 
is  disQualified  to  hear  a  petition  under  section 
1276,  by  a  corporation  for  leave  to  change  its 
name,  is  not  disqualified  from  making  the  order 
to  show  cause,  required  by  section  1277,  so  as 
to  fix  the  time  for  the  hearing  and  direct  the 
notice  expressly  required  by  law,  since  such  act 
does  not  Involve  discretion,  but  relates  solely 
to  tbe  arrangement  of  tlie  calendar  and  regula- 
tion of  the  order  of  business. 

(Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  I  184 ;  Dec.  Dig.  {  39.*] 

2.  TiMB  (I  9*)— Computation— Weeks— Pub- 
lication OP  Obdeb  to  Show  Cause. 

Under  Code  Civ.  Proc.  §{  12,  1277,  provid- 
ing that  the  time  in  which  any  act  is  to  be  done 
must  be  computed  by  excluding  the  first  day  and 
including  tbe  last,  and  declanng  that  an  order 
to  show  cause  why  tbe  application  of  a  corpora- 
tion for  leave  to  change  Its  name  should  not  be 
granted  must  be  published  for  four  successive 
weeks,  an  order  to  show  cause  on  August  24th, 
made  on  July  27th  preceding,  which  was  pub- 
lished in  every  publication  of  a  newspaper  pub- 
lished daily  except  Sundays  from  and  including 
July  27th  to  and  including  August  23d  follow- 
ing, was  sufficiently  publisned. 

]Ei.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  »  11-32;  Dec.  Dig.  §  9;»  Notice,  Cent. 
Dig.  i  29.] 

8.   CouETS  (g  486*)— TBAN8FEB  OF  CaUSB— DIS- 
QUALIFICATION or  Judge. 

Under  Code  Civ.  Proc.  |  170,  disqualifying 
a  Judge  in  enumerated  cases,  and  requiring  him 
to  secure  another  judge,  and  when  the  superior 
court  has  more  than  one  department  the  action 
shall  be  trnnsferred  to  another  department,  a 
disqualified  judge  of  a  superior  court  of  a  coun- 
ty having  more  than  one  department,  may  trans- 
fer the  proceeding  to  another  department  not- 
withstanding section  308,  relating  to  change  to 
another  county,  which  is  applicable  only  when 
as  provided  in  section  397,  all  the  judges  of  the 
court  are  disqualified. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  486.») 

4.  Appeal  and   Ekbob  ({  1046*)— Habuless 
Bbrob— Notice  or  Tbial. 

The  failure  of  tbe  court  on  petition  by  a 
corporation  for  leave  to  change  its  name  to 
comply  with  a  rule  of  court  as  to  five  days' 
notice  of  trial  does  not  affect  tbe  jurisdiction, 
and    the  corporation    objecting   to  tbe   change 


could  not  complain  thereof  where  ft  was  not 
prejudiced. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4129;  Dec.  Dig.  {  1046.*] 

5.  corpobations    (|    47*)   —   petition    t* 
Cbanoe  Name— Findings  of  Fact. 

Findings  of  fact  are  not  required  in  a  pro- 
ceeding by  a  corporation  under  Code  Qv.  Proc. 
I  1276  for  leave  to  change  its  name. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  184 ;   Dec.  Dig.  {  47.*] 

6.  CoBPOBATioNs  (1 47*)— Petition  fob  Leave 
TO  Change  Name— Sufficienct. 

A  petition  by  a  corporation  for  leave  to 
change  Us  name  from  "Los  Angeles  Trust  Com- 
pany" to  "Los  Angeles  Trust  and  Savings 
Bank"  which  alleges  that  the  corporation  pro- 
poses to  conduct  a  savings  bank  department  as 
well  as  a  trust  department,  and  that  it  will  be 
to  its  advantage  to  have  its  name  indicate  that 
fact,  states  a  reason  for  a  change  of  name  with- 
in Code  Civ.  Proc.  {  1276,  sufficient  to  warrant 
the  court  in  granting  the  petition,  unless  there 
is  reasonable  ground  for  concluding  that  the 
proposed  name  so  closely  resembles  tbe  name 
of  another  corporation  that  its  adoption  will 
tend  to  deceive  tbe  public  to  tbe  Injury  of  the 
latter  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporation*, 
Cent  Dig.  I  134;   Dec  Dig.  I  47.*] 

7.  Cobpobations  (|  47*)— Change  or  Names 
-Proceedings— Objections. 

Tbe  Los  Angeles  Trust  Company  applied 
(or  leave  to  change  its  name  to  the  "Los  Angeles 
Trust  and  Savings  Bank"  and  showed  that  it 
proposed  to  conduct  a  savings  bank  department 
as  well  as  a  trust  department.  The  Lios  Angeles 
Savings  Bank  resisted  the  application  on  the 
ground  that  tbe  proposed  name  so  closely  re- 
sembled Its  own  tnat  the  change  would  deceive 
the  public  with  resulting  injury  to  it.  It  was 
not  actively  engaged  in  the  saving  bank  busi- 
ness, but  had  transferred  practically  all  its 
business  to  another  savings  bank,  and  took  no 
new  business,  and  had  only  a  small  amount  on 
deposit  Held,  that  the  change  in  name  was 
properly  allowed. 

[E:d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f  134;   De&  Dig.  i  47.*] 

S.  EJvidence  (I  887*)— Official  Certificat» 
—Conclusiveness— Pabol  Evidence. 

A   mere  declaration   by    the    Secretary   of 

State  as  to  his  understanding  when  be  issued  a 

certificate   to  a  corporation   is   not  competent 

to  impeach  the  certificate. 
[Ed.    Note.— For   other   cases,   see   Evldencs^ 

Cent  Dig.  {  1608 ;   Dec  Dig.  f  387.*] 

9.  Cobpobations    ({  47*)— Procbedinos  fob 
Leave  to  Change  Name— Evidence. 

Where  a  corporation  resisted  tbe  applica- 
tion of  another  corporation  for  leave  to  change 
its  name  on  the  ground  that  the  proposed  name 
so  closely  resembled  its  own  name  that  its  adop- 
tion would  tend  to  deceive  the  public,  evidence 
of  the  reasons  for  tbe  desire  to  change  the  name 
and  as  to  the  market  value  of  the  name  of  the 
objecting  corporation  was  inadmissible,  but  evi- 
dence  as  to  Uie  cessation  of  active  business  by 
the  objecting  corporation  was  admissible  oa 
the  issue  of  deception  of  the  public  and  injury 
to  the  objecting  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  I  134;   Dec  Dig.  |  47,*] 

10.  Appeal  and  Ebror  (J  10.58*)— Harmless 
EIbbor— Refusal  to  Strike  out  Testimony. 

The  error,  if  any,  in  refusing  to  strike  out 
testimony  establishing  a  fact  previously  testi- 
fied to  by  another  witness  is  not  prejudicial. 

[E}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4195 ;   Dec  Dig.  {  1058.*] 
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Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  Frank  R.  Wil- 
lis, Judge. 

Application  by  the  Los  Angeles  Trust  Com- 
pany for  a  change  of  name.  From  an  order 
|)«rmltting  the  change,  the  Los  Angeles  Sar- 
ii^  Bank  appeals.    Affirmed. 

Shankland  &  Chandler,  for  appellant  Gib- 
ton,  Trask,  Dunn  &  Crutcber  (Henry  M. 
lonng,  of  counsel),  for  respondent 

ANGEXIXXm,  J.  This  is  an  appeal  by 
tlie  Los  Angeles  Savings  Bank,  a  corpora- 
tion, from  an  order  of  the  superior  court 
granting  the  application  of  the  Los  Angeles 
Trust  Company  tor  authorization  to  change 
its  name  to  "Los  Angeles  Trust  &  Savings 
Bank,"  made  under  the  provisions  of  sections 
1275-1279,  Code  Civ.  Proc.  Appellant  ob- 
jected in  the  superior  court  te  the  granting 
of  such  application  on  the  ground  substan- 
tially that  the  proposed  name  so  closely  re- 
tembled  its  own  name  that  it  would  tend  to 
deceive  the  public  as  to  the  identity  of  the 
two  corporations,  with  the  result  that  it 
woold  be  injured  thereby. 

The  application  of  respondent,  complying 
fully  with  the  provisions  of  section  1276, 
Code  Civ.  Proc,  was  filed  with  the  clerk  of 
the  superior  court  of  Los  Angeles  county 
during  the  forenoon  of  Jnly  27,  1909,  and  an 
order  was  thereupon  made  by  Judge  Wilbur, 
one  of  the  12  judges  of  said  court,  directing 
all  persons  interested  in  said  matter  to  ap- 
pear in  his  department  on  August  24,  1909, 
at  10  o'clock  a.  m.  to  show  cause  why  the 
application  should  not  be  granted,  and  di- 
recting publication  for  four  consecutive 
we^s  of  a  copy  of  the  order  tn  the  Los  An- 
geles Express,  a  newspaper  of  general  cir- 
culation In  the  county  published  dally  except 
Sundays.  This  paper  was  what  is  known  as 
as  evening  paper,  -being  published  In  the 
afternoon.  The  order  to  show  cause  was 
pnbllsbed  therein  from  and  Including  July 
27,  1909,  to  and  Including  August  23,  1909, 
as  often  as  said  paper  was  published,  viz.; 
ereiy  day  except  Sunday.  On  August  24, 
1909,  the  matter  came  on  for  bearing  before 
Judge  Wllbtir,  respondent  and  appellant  both 
appearing.  Evidence  on  behalf  of  the  par- 
ties was  received,  and  on  August  25,  1900, 
the  matter  was  submitted  for  decision.  On 
August  27,  1909,  counsel  for  both  parties  at- 
toided  at  the  judge's  chambers  at  his  re- 
quest and  were  Informed  by  him  that  by 
reason  of  certain  facts  that  had  come  to  his 
knowledge  It  was  possible  that  he  was  dis- 
qualified as  matter  of  law  to  act  as  judge 
In  such  proceeding.  Evidence  was  received 
upon  the  question  of  Judge  Wilbur's  disqual- 
ification, and  on  September  2,  1909,  Judge 
Wilbur  ordered  the  matter  transferred  to 
department  ll  of  said  court,  presided  over 
by  Judge  Willis,  for  further  proceedings. 
On  September  3,  1909,  the  matter  was  taken 
up  before  Judge  Willis  in  department  11, 


both  parties  being  present  Appellant  object- 
ed to  being  compelled  to  proceed  at  once 
with  the  hearing,  claiming  that  such  pro- 
cedure -was  in  violation  of  a  rule  of  the 
court  requiring  five  days'  notice,  and  that  it 
was  not  ready  to  proceed.  Its  objections 
were  overruled  and  a  hearing  was  then  had 
de  novo.  There  is  no  pretense  that  it  did 
not  produce  all  the  evidence  that  It  desired 
to  present  or  that  it  was  at  all  Injured  by 
being  compelled  to  proceed  with  the  hearing 
on  that  day.  In  its  order  granting  respond- 
ent's application  the  trial  court  specifically 
found  In  favor  of  the  allegations  of  respond- 
ent's application,  and  against  the  allegations 
of  appellant's  remonstrance.  The  facts  in 
regard  to  the  question  of  Judge  Wilbur's  al- 
leged disqualification  were  substantially  as 
follows:  There  was  no  pretense  that  there 
was  any  actual  bias.  Judge  Wilbur  and  four 
other  gentlemen  were  the  trustees  of  a  trust 
for  charitable  purposes  known  as  the  Hol- 
lenbeck  Home,  the  property  held  by  them  as 
said  trustees  being  certain  land  on  a  portion 
of  which  a  home  for  Indigent  women  and 
homdess  children  was  to  be  erected,  and 
twenty-five  shares  of  stock  in  the  First  Na- 
tional Bank  of  Los  Angeles.  Certain  of  the 
directors  of  said  National  Bank  held  in  trust 
for  the  stockholders  of  said  bank  all  of  the 
stock  of  respondent  Trust  Company.  The 
Hollenbeck  Home  trustees  received  no  com- 
pensation and  had  no  personal  interest  In 
the  execution  of  their  trust  other  than  such 
interest  as  any  person  acting  as  a  trustee 
of  a  charitable  trust  might  have  in  its  wel- 
fare. 

Upon  the  facts  we  have  stated  various 
technical  contentions  having  no  real  connec- 
tion with  the  merits  of  appellant's  opposi- 
tion to  respondent's  application  are  made  by 
learned  counsel  for  appellant 

Although  the  hearing  was  had  and  deci- 
sion made  by  a  judge  admittedly  qualified  to 
act — Judge  Willis — it  is  urged  that  the  pro- 
ceeding must  fail  because  the  order  to  show 
cause  was  made  by  Judge  Wilbur,  who  it  is 
claimed,  was  disqualified  to  act  at  all;  sec- 
tion 170,  Code  of  Civil  Procedure,  providing 
that  no  judge  shall  "sit  or  act"  in  "any  ac- 
tion or  proceeding,  to  which  he  is  a  party 
or  in  which  he  is  interested."  Assuming 
purely  for  the  purposes  of  this  decision  that 
upon  the  facts  stated  Judge  Wilbur  was  dis- 
qualified to  sit  or  act  in  this  proceeding, 
we  are  of  the  opinion  that  the  making  of  the 
order  to  show  cause  was  not  such  action  as 
is  prohibited  on  the  part  of  the  disqualified 
judge.  Section  1277,  Code  of  Civil  Procedure, 
provides  that  upon  the  filing  of  the  applica- 
tion In  the  form  prescribed  by  section  1270, 
Code  of  Civil  Procedure,  the  court  shall 
thereupon  make  an  order  reciting  certain 
things,  and  "directing  all  persons  Interested 
in  said  matter  to  appear  before  the  court  at 
a  time  and  place  specified,  not  less  than  four 
or  more  than  eight  weeks  from  the  time  of 
making  said  order,  to  show  cause  why  the 
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application  (or  change  of  name  should  not  be 
granted."  No  discretion  whatever  is  g^ven 
to  the  court  in  the  matter  of  making  such 
order.  It  must  be  made  upon  the  filing  of 
a  petition  in  the  form  prescribed  by  law, 
and  the  court  simply  fixes  therein  the  date 
when  the  matter  shall  come  on  for  bearing. 
Section  170,  Code  Civ.  Proc,  provides  that 
the  provisions  "shall  not  apply  to  the  ar- 
rangement of  the  calendar,  or  to  the  r^ula- 
tion  of  the  order  of  business,  nor  the  power 
of  transferring  the  •  •  •  proceeding  to 
some  other  court."  The  whole  purpose  of 
the  order  to  show  cause  is  simply  to  give  no- 
tice to  the  general  public  of  the  making  of 
the  application,  and  of  the  time  when  the 
same  will  come  on  for  hearing,  so  that  any 
person  interested  may  present  his  objections. 
In  making  it  the  court  is  simply  fixing  the 
time  of  hearing  and  directing  the  notice  ex* 
pressly  required  by  the  law.  Such  action  on 
the  part  of  a  Judge  may  well  be  held  to  be 
action  relating  solely  to  the  arrangement 
of  the  calendar  and  regulation  of  the  order 
of  business.  It  Is  not  at  all  analogous  to 
such  action  as  is  Involved  In  extending  the 
time  within  which  a  bill  of  exceptions  may 
be  filed,  where  the  judge  must  determine 
whether  good  cause  for  such  extension  Is 
shown  by  the  applicant  See  Johnson  v.  Ger- 
man, etc.,  Ins.  Co.,  150  Cal.  336,  88  Pac.  985. 
Section  1277,  Code  Civ.  Proc.,  provides 
that  the  time  of  hearing  specified  in  the  or- 
der must  be  "not  less  than  four  or  more  than 
eight  weeks"  from  the  time  of  making  the 
order,  and  that  a  copy  of  the  order  must  be 
published  for  four  successive  weeks  in  some 
newspaper  of  general  circulation  printed  in 
the  county,  if  a  newspaper  be  printed  there- 
in. The  claim  that  these  requirements  were 
not  complied  with  finds  no  support  in  the 
facts  above  set  forth.  The  requirement  as  to 
a  full  four  weeks'  publication  was  complied 
with  by  the  publication  in  the  Los  Angeles 
Express  on  every  publication  day  from  and 
including  July  27,  1909,  to  and  including 
August  23,  1909,  and  such  four  weeks'  pub- 
lication was  completed  with  the  publication 
in  the  Issue  of  August  23,  1909.  See  Derby 
V.  City  of  Modesto,  104  Cal.  515,  522,  38  Pac. 
900;  Sherwood  v.  Wallin,  154  Cal.  735,  738, 
99  Pac.  191.  And  there  is  absolutely  nothing 
in  the  record  to  show  that  there  was  not  a 
full  four  weeks'  period  between  "the  time  of 
making  such  order"  and  the  time  fixed  for 
hearing  thereby,  even  if  we  consider  frac- 
tions of  days.  But  It  is  settled  by  the  au- 
thorities in  this  state  that  in  spch  matters 
as  this  section  12,  Code  Civ.  Proc,  providing 
for  the  exclusion  of  the  first  day  and  the 
inclusion  of  the  last,  is  applicable.  See 
Misch  V.  Maybew,  51  Cal.  514;  Hannah  v. 
Green,  143  Cal.  19,  21,  76  Pac.  708;  Wilson 
V.  His  Creditors,  55  Cal.  476;  Dean  v. 
Grimes,  72  Cal.  442,  14  Pac.  178;  Hagen- 
meyer  v.  Board  of  E2quallzatlon,  82  Cal.  214, 
23  Pac.  14;  Bates  v.  Howard,  105  Cal.  182, 


38  Pac.  715;  Bellmer  v.  Blessington,  136  Cat. 
3.  68  P^c.  111. 

There  can  be  no  question  of  the  right  of 
Judge  Wilbur  to  transfer  the  matter  from 
his  department  to  another  department  of  the 
same  court,  instead  of  to  the  superior  court 
of  another  county,  for  hearing.  The  statutes 
clearly  contemplate  that  this  shall  be  the 
course  followed  in  case  of  a  disqualified  judge 
in  counties  where  there  is  more  than  one 
judge  (section  170,  Code  Civ.  Proc.),  and  the 
provision  in  section  398,  Code  Civ.  Proc.,  re- 
lating to  a  change  to  another  countj',  Is  ap- 
plicable only  when  all  the  judges  of  the 
county  are  disqualified,  and  when,  as  speci- 
fied in  subdivision  4  of  section  397,  Code  Civ. 
Proc,  "there  is  no  judge  of  the  court  quali- 
fied to  act" 

Assuming  the  applicability  of  the  rule  of 
court  as  to  five  days'  notice  of  trial,  fftilure 
to  comply  therewith  in  the  matter  of  bearing 
before  Judge  Willis  did  not  affect  the  juris- 
diction, and  it  is  clear  that  appellant's  rights 
were  not  prejudiced  thereby. 

If  findings  of  fact  on  the  part  of  the  trial 
court  were  essential,  we  are  satisfied  tliat  the 
recitals  in  the  order  must  be  taken  as  consti- 
tuting such  findings.  We  are  of  the  opinion, 
however,  that  formal  findings  of  fact  are  not 
required  In  a  proceeding  of  this  character. 
Sec  In  re  Danford,  108  Pac.  322,  324. 

The  petition  for  authorization  to  change 
name  was  in  full  compliance  with  the  stat- 
ute, and  constituted  a  sufficient  basis  for  the 
proceeding  and  subsequent  order.  The  stat- 
ute (section  1276,  Code  Civ.  Proc.)  provides 
that  the  petition  must  specify  "the  reason 
for  such  change  of  name."  Appellant  claims 
that  no  good  reason  was  alleged.  A  reason 
stated  was  that  as  the  applicant  proposed  to 
conduct  a  savings  bank  department  as  well 
as  a  trust  department.  It  believed  that  it 
would  be  to  its  advantage  to  have  Its  name 
indicate  that  fact,  so  that  its  customers  and 
the  general  public  might  be  Informed  by  its 
name  that  it  had  a  savings  bank  department 
and  not  be  led  to  believe  thereby  that  it  con- 
ducted only  a  trust  department.  This  was 
certainly  a  compliance  with  that  portion  of 
the  law  requiring  a  statement  of  the  reasons 
for  cliange  of  name. 

It  was  also  a  sufficient  reason  to  warrant 
the  court  in  granting  the  application,  unless 
there  was  reasonable  ground  for  concluding 
that  the  proposed  name  so  closely  resembled 
the  name  of  appellant  that  Its  adoption  by  re- 
qjondent  would  tend  to  deceive  the  public  as 
to  the  identity  of  the  two  corporations,  with 
resulting  injury  to  the  appellant  In  re  U.  S. 
Mortgage  Co.,  83  Hun,  572,  32  N.  Y.  Supp. 
11.  This  is  really  the  only  question  in  which 
appellant  has  any  interest.  Upon  this  point, 
respondent  filed  in  court.  In  compliance  with 
section  1278.  Code  Civ.  Proc.,  the  certificate 
of  the  Secretary  of  State  that  the  name  de- 
sired to  be  used  by  the  applicant  is  not  the 
corporate  name  of  any  corporation  existing 
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It  said  time,  and  that  said  name  does  not  so 
closely  resemble  the  name  of  any  such  exist- 
ing corporation  as  will  tend  to  deceive.  We 
see  no  good  ground  for  holding  that  the  de- 
cision of  the  court  below  to  the  effect  that  no 
substantial  right  of  appellant  would  be  in- 
Tided  by  the  proposed  change  of  name  was 
erroneous.  It  appeared  that  appellant  was 
DO  longer  actively  engaged  in  the  savings 
tank  business,  having  transferred  practically 
all  its  business  to  the  Security  Savings  Bank, 
and  taking  no  new  business,  and  now  having 
only  about  |21,000  on  deposit  It  is  apparent 
that  Until  appellant  does  engage  in  active 
bnsinees  again,  a  matter  as  to  which  there 
appears  to  be  no  certainty,  there  can  be  no 
probability  of  confusion  existing  or  the  iden- 
tity of  the  two  corporations  being  destroyed. 
If  it  ever  does  re-engage  in  active  business 
along  the  lines  specified  in  its  articles  of  In- 
«orporation,  being  according  to  such  articles 
strictly  a  savings  and  loan  corporation,  we 
are  satisfled  that  the  lower  court  was  war- 
ranted in  holding  that  the  presence  of  the 
word  "trust"  in  the  proposed  name  of  re- 
spondent, which  has  been  a  part  of  its  name 
ever  since  Its  incorporation  in  1902,  will  suf- 
ficiently serve  to  characterize  it  and  distln- 
gnisb  it  from  appellant  to  prevent  injury  to 
appellant,  and  imposition  or  deceit  upon  the 
pablic.  As  said  In  Re  U.  'S.  Mortgage  Co., 
aapra:  "A  mere  possibility  by  the  sugges- 
tion of  extreme  Instances  that  might  never 
occur  should  never  be  the  basis  of  the  court's 
action,  the  duty  being  to  determine  what 
with  reasonable  certainty  would  be  the  nat- 
ural consequences  of  granting  the  applica- 
tion." 

Several  alleged  errors  of  law  in  the  rulings 
of  the  court  in  regard  to  evidence  are  speci- 
fied by  appellant,  but  none  is  of  such  a  na- 
tore  as  to  warrant  a  reversal.  The  evidence 
offered  to  impeach  the  certificate  of  the  Sec- 
retary of  State  hereinbefore  referred  to,  con- 
sisting of  a  mere  declaration  by  that  o£9cer 
to  appellant's  attorneys  as  to  his  understand- 
ing when  he  issued  the  certificate,  was  not 
competent  for  that  purpose.  The  questions 
aalced  Kr.  Drake  by  appellant  relating  to  the 
reasons  for  the  desire  to  change  respondent's 
name  were  of  no  importance  so  far  as  the 
controversy  between  these  parties  is  con- 
cerned. The  evidence  elicited  by  respondent 
from  Mr.  Sartorl  on  cross-examination  In  re- 
gard to  the  cessation  of  active  business  by 
appellant  was  material  upon  the  question  at 
issue  between  the  parties,  viz.:  that  of  the 
dec^tlon  of  the  public  and  injury  to  appel- 
lant in  the  event  of  the  ctiange  of  name  be- 
ing had.  We  do  not  see  bow  evidence  as  to 
market  value  of  appellant's  name  could  as- 
sist in  the  determination  of  this  question. 
No  prejudice  could  have  resulted  to  appellant 
from  the  refusal  of  the  court  to  strike  out 
certain  testimony  of  Mr.  Drake  as  to  Infor- 
mation   regarding  appellant  obtained   from 


the  report  of  the  bank  commissioners.  The 
same  facts  had  already  been  testified  to  by 
Mr.  Sartorl  for  appellant. 

There  is  no  other  matter  requiring  notice. 

The  order  appealed  from  is  a£Brmed. 

We  concur:    SHAW,  J.;   SLOSS,  J. 


(158  Cat.  658) 
McLEAIORE  v.  EXPRESS  OIL  CO.     (S.  F. 

5,179.) 
(Supreme  Court  of  California.    Nov.  17.  1910.) 

1.  Mines  and  Minebats  (i  36*)— Location 
FOB  Oil/— Protection  of  Locator's  Rights 
Before  Discovery. 

That  one  who  has  made  a  mining  location 
on  government  land  for  oil,  which  Act  Cong. 
Feb.  11,  1897,  c.  216,  29  Stat.  526  (U.  S.  Comp. 
St  1901,  p.  1434),  requires  to  be  made  under 
the  laws  relating  to  placer  mining  claims,  may 
without  actual  possession  of  the  claim  lie  pro- 
tected from  a  homestead  entry  of  the  land,  bis 
location  must  be  valid  and  complete,  for  which 
discovery  of  oil  is  essential ;  and  not  having 
made  such  discovery,  he  is  protected  only  while 
in  possession,  diligently  prosecuting  his  work 
to  a  discovery,  which  means  not  the  pursuit  of 
capital  to  prosecute  the  work,  or  an  attempted 
holding  by  cabin,  lumber  or  unused  derrick,  but 
the  diligent  continous  prosecution  of  the  work, 
with  the  expenditure  of  whatever  money  may  he 
necessary  to  the  end  in  view ;  the  laws  as  to 
assessment  work  having  no  application  till  the 
discovery  is  made. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Mmerals,  Dec.  Dig.  i  36.*] 

2.  Public  Lands  ($  35*)— Houesteads— Coh- 

PLETE   BNTBT. 

A  homestead  entry  is  complete,  so  as  to 
protect  whatever  preferential  rights  the  home- 
steader has,  without  his  actually  going  on  the 
land,  for  which  he  is  allowed  six  months  from 
the  date  of  the  entry. 

[EM.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §  74;    Dec.  Dig.  S  35;*] 

3.  Mines  and  Minerals  (|  9*)- Right  to 
EixPLOiT  Lands  Entered  as  Homestead. 

The  rule  that  a  homestead  entry  removes 
the  land  out  of  the  public  domain  is  not  subject 
to  any  exception  that  without  minerals  having 
been  discovered  on  it  and  proof  of  its  present 
value  for  mineral  purposes,  another  than  the 
homesteader  may  enter  on  it  merely  for  the  pur- 
pose of  exploiting  it  to  see  if  perchance  it  pos- 
sesses such   value. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  11 ;    Dec.  Dig.  i  9.*] 

Department  2.  Appeal  from  Superior 
Court,  Fresno  County;    H.  2.  Austin,  Judge. 

Action  by  C.  A.  McLemore  against  the  Ex- 
press Oil  Company.  Judgment  for  plaintifC. 
Defendant  appeals.    Afiirmed. 

Frank  H.  Short  and  F.  B.  Cook,  for  ap- 
pellant   Larkins  &  Feemster,  for  respondent. 

HENSHAW,  J.  The  action  is  in  ejectment 
Judgment  passed  for  plaintiff,  and  from  that 
judgment  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial  it  appeals.  The 
controversy  is  between  n  claimant  to  gov- 
ernment land  under  homestead  entry,  and  a 
claimant  to  the  same  land  under  a  purported 
mining  location.    An  attempted  location  had 


•For  oth\*  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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oeen  made  by  eight  associates,  defendant's 
grantors,  under  the  placer  mining  laws.  The 
valuable  mineral  sought  to  be  dlscoyered  was 
oil.  This  was  In  Jannary,  1906.  A  cabin 
was  constructed  upon  the  claim,  its  bound- 
aries were  marked,  some  bits  of  road  bnllt, 
and,  in  the  language  of  appellant's  brlef^ 
work  bad  been  done  and  Improvements  made 
upon  the  claim  "far  In  excess  of  the  require- 
ments of  the  United  States  statutes  with  re- 
spect to  assessment  work  and  before  any 
claim  had  been  Initiated  by  the  plaintiff,  they 
had  expended  in  a  direct  and  legitimate  way 
many  times  over  the  amount  required  in  the 
way  of  assessment  work."  Upon  April  12, 
1907,  plaintiff  first  connected  himself  with 
the  land  by  fulfilling  all  the  requirements  for 
entering  it  as  a  homestead.  At  that  time, 
finds  the  court,  no  one  of  the  defendants  was 
In  possession  of  the  land. 

Appellant's  first  contention  is  that  the  evi- 
dence of  location,  occupation,  and  possession 
of  the  ground  as  a  mining  claim  by  defend- 
ant was  sufficient  to  exclude  it  from  entry 
by  plaintiff  upon  the  12th  day  of  April,  1907, 
when  his  homestead  entry  was  made.  Un- 
doubtedly appellant's  contention  in  this  re- 
spect would  be  correct  if  the  location  was 
valid  and  complete  at  the  time  of  the  home- 
stead entry,  since  "actual  possession  of  a 
mining  claim  held  under  a  mining  location 
is  no  more  necessary  for  the  protection  of 
the  title  thereto,  than  it  is  for  any  other 
grant  of  the  United  States"  (Belk  v.  Meagh- 
er, 104i  U.  S.  279,  26  h.  Ed.  735),  and  the 
principle  has  become  axiomatic  that  discov- 
ery and  appropriation  are  the  source  of  title 
to  mining  claims,  and  tliat  assessment  or 
development'  work  is  the  condition  of  their 
continued  possession  (27  Cyc.  588).  But  this 
rule  applies  only  when  the  location  is  valid 
and  complete.  And  a  location  is  valid  and 
complete  only  when,  after  compliance  with- 
other  requirements,  a  discovery  of  valuable 
mineral  in  place  has  been  made.  In  the  case 
of  ordinary  minerals,  little  or  no  difficulty 
has  been  experienced  by  the  courts  in  this 
matter.  In  practice,  the  miner  went  upon 
the  public  domain,  and,  before  he  took  the 
trouble  to  stake  his  claim  and  post  and  re- 
cord his  notice,  he  made  discovery.  The  stak- 
ing of  the  boundaries  of  the  claim  and  the 
posting  of  notice  followed  such  discovery. 
When,  however,  Congress  enacted  that  loca- 
tions could  and  should  be  made  of  public 
lands  containing  petroleum  or  other  mineral 
oils  under  the  laws  relating  to  placer  min- 
ing claims  (Act  Feb.  11,  1897,  c.  216,  29  Stat 
526  [U.  S.  Comp.  St  1901,  p.  1434]),  the  courts 
were  at  once  confronted  with  serious  diffi- 
culty in  their  endeavor  to  obey  the  congres- 
sional mandate,  and  fit  the  placer  mining 
laws  to  the  exigencies  of  oil  locations  which 
in  their  nature  were  radically  dissimilar. 
Thus,  it  is  well  established,  that  the  sole 
power  of  disposition  and  control  of  the  pub- 
lic lands  being  vested  by  the  Constitution  of 
the  United  States  ia  Congress  (Const  U.  S., 


art  4,  I  3),  Congress  could  at  any  time  change 
Its  policy  In  regard  to  those  lands  so  long 
as  vested  rights  were  not  impaired. 

It  was  fully  established,  also,  that  a  qual- 
ified person,  who  had  made  a  valid  location 
upon  a  part  of  the  public  mineral  domain 
(which  valid  location  always,  of  course,  in- 
cluded discovery),  acquired  vested  rights, 
which  no  change  in  congressional  policy  could 
affect  or  impair,  but  per  contra  that  a  change 
in  policy  could  impair  the  rights  of  one  up- 
on the  public  domain  who  had  not  acquired 
a  valid  location.  As  has  been  said,  in  the 
case  of  other  minerals  discovery  preceded  the 
demarkation  of  the  boundaries,  the  posting 
and  recording  of  the  notice.  In  the  case  of 
oil,  discovery,  in  the  very  nature  of  things, 
would  rarely  or  never  be  made  except  at  the 
end  of  much  time  and  after  the  expenditure 
of  much  money,  the  discovery  of  oil  involv- 
ing the  erection  of  a  derrick  and  the  labori- 
ous drilling  of  a  well,  frequently  to  the  depth 
of  3,000  feet  and  more.  If,  therefore,  the 
placer  mining  laws,  which  were  declared  by 
Congress  to  be  the  only  laws  under  which  oil 
locations  could  be  established,  were  to  be 
made  of  any  practical  benefit  to  the  oil  lo- 
cator, it  must  be  by  permitting  him  to  mark 
the  boundaries  of  his  location  and  post  and 
record  his  notice,  and  protect  him  in  pos- 
session while  be  was  with  diligence  pros- 
ecuting the  labor  of  digging  his  well  to  de- 
termine whether  or  not  a  discovery  could  be 
made.  So  it  was  held  by  the  federal  courts, 
by  the  courts  of  some  of  the  other  states, 
and  by  this  court  in  Miller  v.  Chrisman,  140 
Cal.  447,  73  Pac.  1084,  74  Pac.  444,  98  Am. 
St.  Rep. '63,  to  the  following  effect:  "One  who 
thus  in  good  faith  makes  his  location,  re- 
mains in  possession  and  with  due  diligence 
prosecutes  his  work  toward  a  discovery,  is 
fully  protected  against  all  forms  of  forcible, 
fraudulent,  surreptitious,  or  clandestine  en- 
tries and  intrusions  upon  his  possession. 
Such  entry  must  be  always  peaceable,  open 
and  above  board,  and  made  In  good  faith,  or 
no  right  can  be  founded  upon  it"  Weed  v. 
Snook,  144  Cal.  439,  77  Pac.  1023 ;  Cosmos, 
etc.,  Co.  V.  Gray  Eagle  Oil  Co.  (C.  C.)  104 
Fed.  20 ;  Id.,  112  Fed.  4,  50  C.  C.  A.  79,  61  L, 
R.  A.  230;  Id.,  190  U.  S.  301,  23  Sup.  Ct  692, 
47  L.  Ed.  1064;  Whiting  v.  Straup,  17  Wyo. 
1,  95  Pac,  849,  129  Am.  St  Rep.  1093 ;  Mof- 
fat V.  Blue  River,  etc.,  Co.,  33  Colo.  142,  80 
Pac.  139.  But  it  is  always  to  be  borne  in 
mind  that  until  the  perfection  of  the  incho- 
ate and  incomplete  location  by  discovery,  the 
locator  has,  first,  no  vested  rights  which  Con- 
gress is  obliged  to  recognize.  So  that  Con- 
gress may  change  its  policy  in  regard  to  the 
lands  to  the  extent  even  of  excluding  there- 
from the  diligent  operator  who  has  not  made 
discovery.  However  inequitable  such  a  pro- 
ceeding might  be,  it  in  no  way  would  be  il- 
legal. 

Second.  It  is  to  be  observed  that  the  laws 
touching  assessment  work  are  not  applica- 
ble to  such  an  imperfect  location.    When  the 
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location  Is  valid  and  complete,  the  law  ex- 
acts the  doing  of  but  $100  of  work  per  year, 
and,  when  that  la  done,  aU  of  the  locator's 
rights  are  fully  protected,  whether  he  re- 
mains In  possession  longer  than  is  necessary 
to  do  that  work  or  not  But,  where  the  lo- 
cation Is  incomplete,  no  question  of  assess- 
ment work  Is  tnvolyed.  What  the  attempting 
locator  has  is  the  right  to  continue  In  {)os- 
sesslon,  undisturbed  by  any  form  of  hostile 
or  clandestine  entry,  while  he  Is  diligently 
prosecuting  his  work  to  a  discovery.  This 
diligent  prosecution  of  the  work  of  discov- 
ery does  not  mean  the  doing  of  assessment 
work.  It  does  not  mean  the  pursuit  of  cap- 
ital to  prosecute  the  work.  It  does  not  mean 
any  attempted  holding  by  cabin,  lumber  pile, 
or  unused  derrick.  It  means  the  diligent, 
continuous  prosecution  of  the  work,  with  the 
expenditure  of  whatever  money  may  be  nec- 
essary to  the  end  in  view.  Of  such  work 
defendant's  grantors  were  not  in  the  pros- 
ecution up  to  April  12,  1907.  They  were  not 
only  not  in  the  actual  possession  of  the  land, 
as  the  court  finds,  but  the  evidence  discloses 
that  what  they  had  done  was  no  more  than 
an  attempt  to  hold  the  land  under  the  the- 
ory that  assessment  work  was  adequate  for 
that  purpose.  It  Is  shown  by  the  evidence 
that  they  were  not  only  not  engaged  in  the 
dlligait  prosecntlon  of  the  work,  but  that 
they  were  not  financially  able  so  to  prosecute 
It,  and  were  either  In  search  of  capital  to 
enable  them  to  do  so,  or  in  search  of  a  pur- 
chaser to  buy  out  such  Interest  as  It  might 
be  thonght  that  they  had.  The  cases  of  Cos- 
mos, etc.,  Co.  V.  Gray  Eagle  Oil  Company  (C. 
C.)  104  Fed.  20,  and  112  Fed.  4,  50  C.  C.  A. 
79,  61  I/.  R.  A.  230,  are  not  at  all  in  conflict 
with  these  views.  To  the  contrary,  these 
views  and  those  expressed  In  Miller  v.  Ghrla- 
man,  supra.  Weed  v.  Snook,  supra,  and  New 
England,  etc..  Oil  Co.  v.  Congdon,  152  CaL 
211,  92  Pac.  180,  are  themselves  in  great  part 
based  upon  the  opinion  of  the  learned  circuit 
Judge  In  those  cases.  The  federal  cases  In- 
volved conflicts  between  "scrippers"  and  oil 
locators,  under  an  act  which  allowed  the 
scrippers,  for  the  land  from  which  they  had 
been  displaced,  to  "select  in  lieu  thereof  an 
equal  tract  of  vacant  land  open  to  entry." 
They  endeavored  to  select  land  that  was  not 
only  In  the  possession  of  oil  men,  but  of  oil 
men  who  were  diligently  prosecuting  their 
work  to  a  discovery  so  as  to  complete  their 
locations.  The  circuit  court  held  that  such 
land  so  occupied  and  worked  was  not  vacant 
land  open  to  entry  within  the  meaning  of 
the  act  and  declared  (we  'quote  from  the  syl- 
labus which  correctly  enunciates  the  deter- 
mination) :  "A  claimant  of  land  entered  un- 
der Act  June  4,  1897  (Act  June  4,  1897,  c.  2, 
80  Stat  36  [tJ.  S.  Comp.  St.  1901,  p.  1541]). 
in  lieu  of  land  situated  within  a  forest  res- 
ervation, on  an  nffldavit  stating  its  nonmln- 
eral  character,  that  it  was  free  from  mining 
claims,  and  was  entered  for  agricultural  pur- 
poees,  will  not  be  granted  relief  In  equity 


against  another  claimant  In  possession  under 
an  oil  placer  mining  location,  made  prior  to 
such  entry,  and  followed  up  by  development 
work,  which  was  being  prosecuted  on  the 
land  when  the  entry  was  made,  and  resulted 
in  valuable  producing  wells,  where  the  affi- 
davit of  the  entryman  was  also  false  in  oth- 
er particulars,  the  land  being  valueless  for 
agricultural  or  grazing  punposes,  but  situated 
In  an  oil  district,  and  the  entry  being  in  fact 
made  because  of  its  supposed  value  for  oil, 
although  no  discovery  of  oil  had  then  been 
made  thereon." 

PlaintltC  filing  his  homestead  entry  upon 
the  12th  day  of  April,  1807,  made  physical 
and  personal  entry  on  the  5th  day  of  Octo- 
ber, 1907 — within  the  six  months  limited  by 
law.  Appellant  contends  that  plaintifT  had 
made  no  "entry"  within  the  meaning  of  the 
law  until  he  took  possessionem  pedis  on  Octo- 
ber 5th;  that  up  to  that  time  he  had  acquired 
merely  a  preferential  right  of  entry  over 
those  claiming  under  the  homestead  or  agri- 
cultural laws,  but  not  over  those  who  might 
have  entered  under  the  mining  laws.  In 
this  connection  appellant  expounds  the  dif- 
ferent meanings  which  have  been  given  to 
the  word  "entry,"  and  concludes  that  the  en- 
try of  a  homesteader  is  not  complete,  within 
the  meaning  of  the  law,  until  he  has  actually 
gone  upon  the  ground.  But  this  is  not  the 
meaning  of  the  word  as  employed  In  the  stat- 
ute. In  "Suggestions  to  Homesteaders"  Is- 
sued by  the  Commissioner  of  the  General 
Land  Ofilce  March  9,  1908  (paragraph  27, 
page  12),  It  is  said:  "Actual  residence  on  the 
lands  entered  must  begin  within  six  months 
from  the  date  of  all  homestead  entries,  ex- 
cept additional  entries  and  adjoining  farm 
entries  of  the  character  mentioned  in  para- 
graphs 14  and  15,  and  residence  with  im- 
provements and  annual  cultivation  must  con- 
tinue until  the  entry  Is  five  years  old,  ex- 
cept In  cases  thereafter  mentioned,  but  all 
entrj'men  who  actually  reside  upon  and  cul- 
tivate lands  entered  by  them  prior  to  mak- 
ing such  entries  may  make  final  proof  at 
any  time  after  entry  when  they  can  show 
five  years'  residence  and  cultivation."  Says 
the  Supreme  Court  of  the  United  States  In 
Hastings,  etc.,  R.  R.  v.  Whitney,  132  U.  S. 
357,  10  Sup.  Ct  112,  33  L.  Ed.  3G3:  "Under 
the  homestead  law  three  things  are  needed 
to  be  done  In  order  to  constitute  an  entry  on 
public  lands:  First,  the  applicant  must 
make  an  affidavit  setting  forth  the  facts 
which  entitle  him  to  make  such  entry;  sec- 
ond, he  must  make  a  formal  application; 
and,  third,  he  must  make  payment  of  the 
money  required.  When  these  three  requisites 
are  complied  with,  and  the  certificate  of  en- 
try is  issued  to  him,  the  entry  is  made — 
the  land  is  entered."  All  of  these  things 
had  been  done  by  plaintiff,  and  his  entry 
was  therefore  complete.  What  effect  did 
this  entry  have  upon  the  right  of  defendant 
subsequently  to  enter  upon  the  land  and  ex- 
ploit it  for  minerals? 
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"A  homestead  entry,"  says  the  Supreme 
Court  of  the  United  States,  "which  Is  prima 
facie  valid  removes  the  land,  temporarily  at 
least,  out  of  the  public  domain."  Hastings, 
etc.,  Co.  V.  Whitney.  132  U.  S.  357,  10  Sup. 
Ct  112.  33  L.  Ed.  363;  U.  S.  v.  Turner  (C. 
G.)  64  Fed.  228.  But  appellant  contends  that 
this  language  Is  to  be  construed  with  an  ex- 
ception, and  that  this  exception  Is  that  one 
who  claims  the  land  to  be  valuable  for  min- 
eral purposes  has  the  right,  notwithstanding 
such  homestead  entry,  to  enter  thereon  and 
explore  It  for  the  valuable  minerals  it  is 
thought  to  contain.  Herein  reliance  is 
placed  upon  McCIintock  v.  Bryden,  6  Cal.  97, 
with  the  note  which  is  appended  to  that  case 
in  63  Am.  Dec.  87.  But  it  will  be  found 
upon  examination  that  that,  and  the  cases 
like  it,  all  arose  where  the  land  was  of  prov- 
ed mineral  value,  and  the  decisions  were  bas- 
ed upon  the  national  laws,  which,  in  effect, 
excepted  from  homestead  entry  the  mineral 
lands  of  the  nation,  the  mineral  lands  being 
those  of  more  value  for  mineral  than  for  ag- 
ricultural purposes.  We  know  of  no  case, 
and  have  been  cited  to  none,  where  a  right 
of  entry  upon  lands  held  under  an  agricul- 
tural entry  has  been  permitted  without  proof 
of  the  present  value  of  the  lands  for  mineral 
purposes  merely  for  the  purpose  of  exploiting 
them  to  see  If  perchance  they  possess  such 
value.  That  Is  precisely  what  appellant 
desires  here  to  do,  and  contends  that  it  has 
the  right  to  do.  No  discovery  of  oil  has 
been  made  upon  the  lands,  but  defendant  in- 
sists that  it  has  the  right  to  enter  and  ex- 
plore them  to  see  if  there  Is  oil  therein.  The 
decisions  are  against  the  existence  of  such 
a  right  In  Lentz  v.  Victor,  17  Cal.  273,  it 
Is  declared  that  such  an  entry  upon  an  agri- 
cultural holding  can  be  justified  and  upheld 
only  by  showing,  first,  that  the  land  is  pub- 
lic land;  and,  second,  "that  It  contains  mines 
or  minerals."  The  Land  Department  has  un- 
iformly laid  down  the  rule  to  the  following 
effect:  "The  burden  of  proof  being  upon  the 
Protestants  (mineral  claimants),  they  are 
required  to  show  by  a  preponderance  of  tes- 
timony that  the  land  is  more  valuable  for 
mining  than  for  agricultural  purposes  as  a 
present  fact;  not  that  It  might  possibly 
hereafter  develop  minerals  In  such  quanti- 
ty, and  of  such  character,  as  to  establish  its 
mineral  value."  1  Land  Dec.  Dep.  Int  561; 
Creswell  Mining  Co.  v.  Johnson,  8  Land  Dec. 
Dep.  Int.  440;  Dobler  v.  Northern  Pac.  R. 
Co.,  17  Land  Dec.  Dep.  Int.  103;  Wlnscott  v. 
Northern  Pac.  R.  Co.,  17  Land  Dec.  Dep. 
Int.  274;  Southern  Pac.  R.  Co.,  25  Land 
Dec.  Dep.  Int.  223;  Alldrltt  v.  Northern  Pac. 
R.  Co.,  25  Land  Dec.  Dep.  Int.  349. 

For  these  reasons  the  judgment  and  order 
appealed  from  are  affirmed. 

We  concur:    LORIGAN,  J.;    MELVIN,  J. 


(158  Cal.  as) 
In  re  PEPPER'S  ESTATE.     (S.  F.  5,107.) 

(Supreme  Court  of  California.    Nov.  21,  1910. 
Rehearing  Denied  Dec.  21,  1910.) 

1.  Husband  and  Wife  (S  262*)— Communitt 
Pboperty. 

It  is  presumed  that  personal  property  ac- 
quired after  marriage  by  the  husband  was  com- 
munity property. 

[Ekl.  Note. — For  other  cases,  see  Husband  aud 
Wife,  Cent.  Dig.  SS  913,  914 ;  Dec.  Dig.  $  262.*] 

2.  Husband  and  Wife  (|  264*)— Community 
Pbopebty— Separate  Peopebtt  —  Evidence 
TO  Establish— Weight. 

In  view  of  Code  Civ.  Proc.  $  1826.  provid- 
ing that  the  law  does  not  require  such  proof 
as  excludes  all  possibility  of  error,  and  proouces 
absolute  certainty,  but  only  such  proof  as  pro- 
duces conviction  to  an  unprejudiced  mind,  or 
proof  to  a  moral  certainty,  and  section  1835,  de- 
nning satisfactory  evidence,  justifying  a  ver- 
dict, as  that  which  ordinarily  produces  moral 
certainty  in  unprejudiced  minds,  it  is  not  neces- 
sary to  the  establishment  of  the  separate  char- 
acter of  property  acquired  by  a  spouse  after 
marriage,  tliat  the  evidence  demonstrate  that 
fact  to  the  exclusion  of  the  possibility  of  a 
doubt. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S  916;   Dec.  Dig.  §  264.*] 

3.  Appeal  and  E?brob  (§  1011*)— Review- 
Findings — Conclusiveness. 

A  finding  of  the  trial  court  upon  conflict- 
ing evidence  that  property  acquired  by  a  spouse 
after  marriage  was  separate  property  is  no 
more  reviewable  on  appeal  than  any  other  find- 
ing under  such  circumstances. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  IMg.  §§  3983-^989;  Dec.  Dig.  § 
1011.*] 

4.  Husband  and  Wife  (|  248%*)— Communi- 
ty Pbopebty— Separate  Property  —  Prop- 
erty Acquired  Before  Marriage  —  Per- 
fecting OF  Title  After  Marriage. 

Where  the  husband  had  occupied  a  ranch 
for  many  years  before  his  marriage  under  a 
claim  of  ownership,  the  fact  that  his  title  to  a 
part  of  the  land  was  not  perfected  by  convey- 
ance until  thereafter  would  not  affect  the  char- 
acter of  the  land  as  separate  property. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife,  Dec.  Dig.  {  248V4.*] 

5.  Husband  and  Wife  (J  257*)  —  Separate 
Property— Profits  of  Land. 

Under  Civ.  Code,  f  163,  providing  that  all 
property  owned  by  the  husband  before  marriage 
with  the  rents,  issues,  and  profits  thereof  is 
his  separate  property,  the  profits  of  selling  trees 
and  plants  raised  by  the  husband  in  a  nursery 
conducted  on  land  acquired  by  him  before  mar- 
riage are  his  separate  property ;  the  fact  that 
the  husband's  industry  and  attention  to  the  busi- 
ness was  an  important  element  in  conducting 
it  not  changing  the  character  of  such  profits. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  §§  904-910;   Dec.  Dig.  $  257.*] 

6.  Executors  and  Administrators  (§  222*) — 
Claims  Against  Estate  —  Necessity  of 
Presentation. 

If  an  amount  advanced  by  the  wife  to  her 
husband  to  be  used  by  him  in  conducting  his 
separate  business  was  a  loan,  the  wife's  remedy 
was  to  present  her  claim  therefor  as  a  creditor 
to  his  executors,  and  not  to  claim  such  amount 
as  separate  property. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Dec.  Dig.  §  222.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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7.  EVIBXNCB  (J  220*)  —  ADUISSIBILmr— Dbc- 
i^\RATi:oNS  Against  Intebest. 

While  the  husband's  declarations  that  all 
of  his  property  was  acquired  before  marriage 
were  self-serving  statements,  and  not  admissible 
in  favor  of  his  successors  in  interest  on  the 
petition  of  his  executor  to  distribute  bis  estate 
as  separate  property  pursuant  to  the  will, 
against  the  wife's  claim  as  community  estate, 
if  snch  declarations  were  made  in  his  wife's 
presence,  her  conduct  in  respect  thereto  was 
admissible  against  her. 

[Bd.  Note.— For  other,  cases,  see  EJvidence, 
Dec  Dig.  {  220.*] 

8.  EVIDENCK  (§  236»)— EteCLABATIONB  AGAINST 
IRTEBEST — ^raRSONB  AGAINST  WHOM  ADUIS- 
SIBU:. 

Under  Code  Civ.  Proc.  |  1850,  providing 
that  where  a  declaration  formed  part  oi  a  trans- 
action, which  is  itself  the  fact  in  dispute,  or  is 
evidence  of  that  fact,  such  declaration  is  evi- 
dence as  part  of  the  transaction,  statements  by 
testator  against  his  interest  as  to  the  communi- 
ty character  of  his  property  were  admissible 
against  parties  claiming  under  his  will  as 
against  his  wife's  claim  to  his  estate  as  com- 
munity  property. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  236.*] 

9.  Appeai.  and  E!kbob  (I  1056*)— Habmt.kss 
Ebbob— E^CLnsioN  OF  Evidence. 

On  the  executors'  petition  to  distribute  a 
husband's  estate  pursuant  to  bis  will,  wherein 
his  wife  claimed  a  part  of  his  estate  as  com- 
manity  proper^,  a  declaration  by  testator  that 
upon  his  arrival  in  the  county  in  1858,  which 
was  16  years  before  his  marriage,  he  bad  very 
little  property,  had  a  bearing  upon  the  issue  or 
the  community  character  of  the  property  so 
remote  as  to  make  its  exclusion  harmless,  es- 
pecially where  it  did  not  appear  that  any  large 
part  of  testator's  estate  was  owned  by  him  in 
1858. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1056.*] 

10.  BviDESCE  (J  471*)— Opinion  Evidence— 

CONCLCSIOHB   OF  LiAW. 

Where  the  issue  was  whether  property  own- 
ed by  testator  at  his  death  was  separate  or  com- 
munity property,  testimony  of  a  declaration  by 
testator  that  he  considered  certain  money  he 
had  acquired  since  marriage  as  community  prop- 
erty was  properly  stricken ;  whether  it  was 
community  property  being  a  question  of  law. 

[Ed.  Note.— For  other  cases,  see  E!vidence, 
Cent  Dig.  i  2171 ;    Dec.  Dig.  !  471.*] 

In  Bank.  Appeal  from  Superior  Court, 
Sonoma  County;  Emmet  Sea  well,  Judge. 

In  the  matter  of  the  estate  of  William  H. 
Pepper,  deceased.  From  a  decree  of  distri- 
bution, according  to  the  will,  Phebe  Pepper 
appeals.    Affirmed. 

X  B.  licppo,  for  appellant  Thomas  P. 
Boyd.  W.  F.  Cowan,  and  F.  A.  Meyer,  for 
respondents. 

SliOSS,  X  William  H.  Pepper  died  tes- 
tate, leaving  an  estate  which  was  appraised 
at  ?113,000  and  over.  By  his  will  he  gave 
to  bis  widow,  Phebe  Pepper,  $26,000,  and  a 
bonse  and  lot  valued  at  $4,000.  In  due 
course  tbe  executors  petitioned  for  distribu- 
tion of  the  estate  In  tbelr  hands  in  accord- 
ance with  the  terms  of  the  will.  The  widow 
appeared  and  answered,  claiming  that  all 
of  the  estate  was  community  property,  and 


that  sbe  was  entitled  to  one-bait  thereof,  iu 
addition  to  the  legacy  and  devise  given  her 
by  the  will.  The  trial  court,  after  bearing 
evidence  on  this  issue,  decided  that  tbe  en- 
tire estate  was  the  separate  property  of  the 
decedent,  and  decreed  distribution  in  accord- 
ance with  the  terms  of  tbe  wUL  The  widow 
appeals  from  tbe  decree  of  distribution.  Tbe 
point  most  strongly  urged  by  the  appellant 
is  that  tbe  evidence  falls  to  support  the  find- 
ing of  tbe  separate  character  of  tbe  estate. 

William  H.  Pepper  came  to  Sonoma  coun- 
ty In  1858  or  1859.  He  settled  upon  a  tract 
of  land  in  Green  Valley,  containing  160 
acres.  He  took  up  his  residence  upon  this 
land  and  commenced  at  once  to  cultivate  It, 
putting  in  a  nursery  and  an  orchard,  and  de- 
voting part  of  tbe  land  to  pasturage  and  tbe 
growing  of  grain.  Later,  and  prior  to  bis 
marriage  to  the  appellant,  he  acquired  addi- 
tional land  adjoining  bis  original  holding, 
until  bis  rancb  or  farm  comprised  about  291 
acres.  He  was  married  to  tbe  appellant  in 
1874.  At  that  time  be  bad  put  upon  bis  land 
various  improvements,  and  was  conducting 
tbereon  an  active  nursery  business.  His 
course  of  procedure  was  to  grow  plants,  prin- 
cipally fruit  trees,  either  from  seed  or  from 
stock  Imported  from  E'rance  or  tbe  Eastern 
states,  until  they  bad  attained  tbe  age  of  one 
or  two  years,  and  then  to  sell  tbe  plants 
so  grown.  From  the  time  of  bis  marriage 
until  bis  retirement  In  1900,  he  lived  upou 
tbe  land  mentioned,  and  devoted  bis  entire 
time  and  energy  to  tbe  conduct  of  the  nur- 
sery and  tbe  farming  operations  which  were 
being  carried  on  there.  During  all  this  time 
the  appellant  lived  with  bim,  and  performed 
her  household  and  other  duties  as  a  faithful 
wife  should.  Tbe  area  of  land  applied  to 
nursery  purposes  wets,  from  time  to  time,  In- 
creased by  Pepper.  There  is  tbe  direct  tes- 
timony of  several  witnesses.  Including  Mrs. 
Pepper  herself,  to  the  effect  that  during  all 
tbe  years  of  his  marriage  Pepper  was  en- 
gaged in  no  business  other  tban  that  which 
be  conducted  on  tbe  rancb.  In  January,  1900. 
be  sold  tbe  land,  with  the  nursery  and  tbe 
personal  property  thereon,  to  one  Robinson 
for  $20,000,  and  took  up  bis  borne  in  Peta- 
Inma.  In  March,  1906,  he  died.  His  estate 
consisted  of  tbe  bouse  and  lot  devised  to  bis 
widow,  of  cash  in  bank  to  tbe  amount  of 
$51,121.92,  of  Interest-bearing  notes  to  tbe 
amount  of  $57,400,  and  of  bank  stock  and 
furniture  appraised  at  $1,350.  Tbe  bank  de- 
posits were  made,  and  tbe  notes  and  other 
personal  property  acquired,  so  far  as  ap- 
pears, after  his  marriage.  Tbe  presumption 
Is.  therefore,  that  all  of  these  items  were 
community  property.  In  re  Boody,  113  Cal. 
682,  45  Pac.  858;  Fennel  v.  Drinkbouse,  131 
Cal.  447,  63  Pac.  734,  82  Am.  St.  Rep.  361. 
Was  tbe  trial  court  justified  in  finding  that 
this  presumption  was  overcome?  There  are 
to  be  found.  In  many  of  tbe  decisions  of  this 
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court,  expressions  to  the  effect  that  the  sepa- 
rate character  of  property  acquired  by  either 
of  the  spouses  after  marriage  is  to  be  es- 
tablished only  by  "clear  and  conTindng  evi- 
dence," "clear  and  decisive  proof,"  or  the 
like.  Meyer  v.  Klnzer,  12  Cal.  252,  253,  73 
Am.  Dec.  53S;  Mott  v.  Smith,  16  Cal.  557; 
Adams  V.  Knowlton,  22  Cal.  288;  Morgan  v. 
Lones,  78  Cal.  62,  20  Pac  248;  In  re  Boody, 
Bupra ;  Davis  v.  Green,  122  Cal.  364,  55  Pac. 
9;  Howe  v.  H.  S.  &  L.  S.,  134  Cal.  405,  60 
Pac.  569.  But,  as  Is  said  in  Freese  v.  Hib. 
S.  &  U  Soc,  139  Cal.  392,  73  Pae  172,  "It 
was  never  intended  by  this  court  to  lay  down 
a  rule  requiring  demonstration  in  such  mat- 
ters; that  is,  such  a  degree  of  proof  as,  ex- 
cluding possibility  of  error,  produces  abso- 
lute certainty.  Code  Civ.  Proc.  1 1826.  Such 
proof  is  never  required.  Generally,  moral 
certainty  only  Is  reiqulred,  or  that  degree  of 
proof  which  produces  conviction  In  an  un- 
prejudiced mind,  and  evidence  which  ordi- 
narily produces  such  conviction  is  satisfac- 
tory." Code  Civ.  Proc.  H  1826.  1833.  And, 
in  speaking  of  a  similar  question  in  Couts 
V.  Winston,  153  Cal.  686,  96  Pac.  357,  we 
said  that  "whether  or  not  the  evidence  of- 
fered *  •  •  is  clear  and  convincing  Is  a 
question  for  the  trial  court  *  •  •  In 
such  cases,  as  In  others,  the  determination  of 
that  court  in  favor  of  either  party  upon  con- 
flicting or  contradictory  evidence  is  not  open 
to  review  In  this  court" 

While  the  respondents  were  unable  to 
trace  with  exactness  the  transmutations  of 
Pepper's  acquisitions  into  the  items  of  prop- 
erty which  he  left  at  his  death,  we  think  it 
can  hardly  be  questioned  that  the  record  au- 
thorized an  inference  that  his  entire  estate 
consisted  of  the  proceeds  of  the  sale  of  prop- 
erty owned  by  him  at  the  time  of  his  mar- 
riage, together  with  such  profits  and  earn- 
ings, as  he  bad  made  in  conducting  his  ranch. 
It  was  shown  that  he  held  the  ranch  before 
his  marriage,  and  had  been  occupying  It  un- 
der a  claim  of  ownership  for  many  years. 
The  mere  fact  that  his  title  to  a  part  of  the 
land  was  not  perfected  by  conveyance  from 
the  source  of  paramount  title  until  a  later 
date  would  not  alter  the  character  of  the 
land  Itself  as  separate  estate.  Lake  v.  Lake, 
52  Cal.  428;  Estate  of  Hlggins,  65  Cal.  407, 
4  Pac.  389;  In  re  Lamb,  95  Cal.  397,  30  Pac. 
568;  Estate  of  Boody,  119  Cal.  402,  51  Pac. 
634.  It  was  also  shown  that  he  had  been 
engaged  in  no  business  other  than  that  of 
conducting  the  ranch.  In  this  testimony  the 
court  had  a  sufficient  basis  for  the  conclu- 
sion that  whatever  Pepper  had  at  his  death, 
over  and  above  the  property  owned  by  him 
when  he  married,  had  been  acquired  in  the 
business  or  occupation  carried  on  by  him  on 
said  ranch. 

There  can  be  little  question,  on  the  evi- 
dence, that  the  principal  part  of  such  busi- 
ness consisted  of  the  conduct  of  his  nursery. 
The  appellant  argues  with  great  earnestness 
that  the  profits  and  earnings  of  such  nur- 


sery business  after  marriage  must,  as  matter 
of  law,  be  held  to  be  community  property. 
We  think  this  position  cannot  be  su8taine<l. 
Section  163  of  the  Civil  Code  provides  that 
"all  property  owned  by  the  husband  before 
marriage,  and  that  acquired  afterwards  by 
gift,  bequest,  devise,  oc  descent,  with  the 
rents,  issues,  and  profits  thereof,  is  his  sepa- 
rate property."  The  question  here  is  wheth- 
er the  proceeds  of  the  nursery  conducted  on 
the  land  can  be  considered  as  "issues"  or 
"profits"  of  the  land.  Earnings,  acquired  by 
the  exercise  of  the  Industry  or  skill  of  either 
husband  or  wife,  are  to  be  credited  to  the 
community.  On  the  other  hand,  the  prod- 
ucts of  land,  separately  owned  by  either 
spouse,  and  cultivated  by  either  or  both,  be- 
come the  separate  property  of  the  one  own- 
ing the  land.  The  appellant  does  not  dis- 
pute the  proposition  that  it  Pepper  had, 
year  after  year,  sown  his  land  to  grain,  the 
resulting  crops  would  have  formed  a  part  of 
his  separate  estate.  But  it  is  argued  that, 
in  the  case  of  the  nursery,  the  principal  ele- 
ment in  the  success  of  the  venture  was  the 
Industry,  skill,  and  attention  of  Pepper,  and 
that  the  use  of  the  land  was  merely  inci- 
dental to  what  was,  in  effect  a  commercial 
enterprise.  We  are  unable  to  see  that  tbla 
argument  furnishes  a  sufficient  ground  of 
distinction.  In  any  agricultural  enterprise, 
the'  labor  and  skill  of  man  are  essential  to 
success.  An  orchard  or  a  grain  field  mast 
be  cultivated  and  cared  for.  The  resultant 
product  is  In  part  due  to  the  processes  of  na- 
ture operating  upon  the  land,  and  in  part  to 
the  intelligent  application  of  manual  latwr 
to  the  soil.  It  is.  in  the  nature  of  things, 
impossible  to  apportion  the  crop  so  as  to  de- 
termine what  share  of  it  has  come  from  the 
soil  and  what  share  from  the  exertions  of 
man.  The  product  must  be  treated  as  a 
whole,  and,  if  it  is  the  growth  of  land  sepa- 
rately owned,  it  is  the  separate  property  of 
the  owner  of  the  land.  See  DiefendorfC  v. 
Hopkins,  95  Cal.  343,  352,  28  Pac.  265,  30 
Pac.  549.  The  case  of  the  nursery  differs 
from  that  of  the  orchard  or  the  grain  field, 
if  at  all,  only  in  the  fact  that  the  enterprise 
may  require  the  application  of  personal  skill, 
labor  and  attention  in  a  greater  degree.  But 
the  occupation  is,  none  the  less,  one .  con- 
ducted upon  land,  and  the  product  sold  la 
the  growth  of  that  land.  The  seed  or  the 
cutting  Is  planted  in  the  soil,  it  is  there  nur- 
tured and  grown  until  it  reaches  a  certain 
stage  of  development  and  is  then  taken  up 
and  sold.  If  the  crop  of  grain  sown  and 
harvested  by  the  owner  of  the  land  consti- 
tutes "tesues  and  profits"  of  the  land,  we  are 
unable  to  see  why  the  same  may  not  be  said 
of  young  trees  and  plants  raised  on  the 
land  until  they  are  ready  for  transplanting. 
There  may  be  cases  in  which  the  business  is 
virtually  one  of  purchase  and  sale  of  plants, 
the  ground  being  used  merely  to  preserve  the 
plants  until  sales  can  be  effected.  In  sucb 
cases  It  might  well  be  said  that  the  enter- 
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prise  l8  80  predomlnently  commercial  that 
the  profits  are  not  to  be  treated  as  issuing 
from  the  land.  But  on  the  facts  before  us, 
the  court  below,  while  it  might  have  regard- 
el  the  case  as  coming  within  this  class,  was 
not  bound  to  do  so.  The  decisions  of  this 
court  are  not  in  conflict  with  these  views. 
It  would  not  be  profitable  to  review  the  cas- 
es dted  by  counsel,  since  none  of  them  deal 
with  facts  like  those  before  us. 

There  was  evidence  that,  soon  after  bis 
ntrrlage.  Pepper  has  obtained  from  his  wife 
the  sum  of  $2,000,  which  he  had  used  in  the 
onnery  business.  The  money  was  never  re- 
turned to  Mrs.  Pepper.  This  circumstance  is 
not  inconsistent  with  the  finding  that  the  en- 
tire estate  was  separate  property  of  Pepper. 
Under  the  evidence  the  court  might  have  con- 
doded  that  Mrs  Pepper  made  a  gift  of  the 
12,000  to  her  husband.  If,  however,  it  was 
t  loan  the  lender's  recourse  was  to  present 
I  creditor's  claim  to  the  executors. 

The  appellant  complains  of  errors  alleged 
to  have  been  committed  by  the  court  below. 
He  respondents  were  permitted  to  introduce 
eridence  of  declarations  made  by  Pepper  to 
the  effect  that  all  of  his  property  had  been 
ttnuuulated  by  him  before  his  marriage. 
Standing  by  themselves,  these  self-serving 
rtatements  were,  of  course,  not  admissible 
Is  favor  of  the  declarant  or  his  successors 
in  interest.  There  was,  however,  t^tlmony 
t»  the  effect  that  Pepper  bad  made  the  dec- 
larations In  the  presence  of  his  wife.  Her 
cmdoct  In  the  face  of  his  assertions  was 
competent  as  against  her. 

On  the  other  hand,  the  court  did  not  per- 
mit the  appellant  to  prove  declarations  of 
Pepper  himself.  In  so  far  as  his  statements 
were  against  his  Interest,  they  were  admis- 
alble  against  the  parties  claiming  under  his 
win.  Code  Civ.  Proc.  f  1850.  The  first  of 
Pepper's  declarations  sought  to  be  proved 
«u  one  to  the  effect  that,  upon  his  arrival 
la  Sonoma  county  in  1858  he  had  very  little 
property.  This  statement  referred  to  a  pe- 
riod antedating  his  marriage  by  sixteen 
jears.  Besides,  It  had  not  been  shown  by 
the  respondents  that  any  considerable  part 
9t  the  estate  left  by  Pepper  could  be  traced 
back  to  his  possession  In  the  year  1858.  The 
eridence  in  question  had  so  remote  a  bear- 
iof  upon  the  ultimate  Issue  that  its  exclu- 
sion, if  error,  must  be  regarded  as  of  no  con- 
aeqaence. 

The  court  permitted  one  of  appellant's  wlt- 
iiews  to  testify  that  Pepper  had  stated. 
Woe  16  years  before  his  death,  that  he  had 
accnmulated  $40,000  since  his  marriage,  and 
that  this  was,  or  that  be  considered  it,  com- 
noBlty  property.  The  court  struck  out  the 
declaration  that  the  amount  stated  was  com- 
munity property.  We  think  there  was  no 
«ror  in  this  ruling.  Whether  the  property 
««a  community  or  separate  was  a  question 
«t  law,  depending  on  the  manner  and  time 


of  its  acquisition.  The  opinion  of  Pepper  on 
this  legal  question  was  entiitled  to  no  weight 
The  statement  of  fact  made  by  him  was  al- 
lowed to  stand,  and  this  was  all  the  appel- 
lant was  entitled  to. 
The  judgment  Is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SHAW, J.; 
LORIGAN,  J. 

(1S8  Cal.  6U) 

MESSENGER  v.  KINGSBURY,  Surveyor 

General.     (S.  F.  5,252.) 

(Supreme  Court  of  CaUfomia.    Nov.  21,  1910. 

Rehearing  Denied  Dec.  21,  1910.) 

1.  Navioablb  Watebs  (§  37*)^TiDK  Lands. 

The  state  may  grant  in  private  ownership 
such  tide  lands  as  are  capable  of  reclamation 
without  detriment  to  the  public  right. 

I  EM.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  $$  201-227;  Dec.  Dig.  | 
37.*J 

2.  Public  Lands  (S  144*).—  Saib— With- 

DBAWAL. 

The  disposition  of  the  public  lands  is  en- 
tirely in  the  control  of  the  Legislature,  which 
may  withdraw  or  reserve  from  further  sale  any 
part  of  the  public  domain. 

[Ed.  Note.— I\)r  other  cases,  see  Public  Lands. 
Dec.  Dig.  i  144.*J 

3.  PoBLio  Lands  (J  144*)  —  Saus  —  Con- 
tracts—Withdrawal. 

Where  no  valid  contract  for  the  sale  of 
public  lands  has  been  entered  into  between  the 
state  and  a  purchaser,  and  no  right  has  vested 
in  the  latter,  the  withdrawal  of  the  land  from 
sale  by  rejieal  of  the  statute  authorizing  sales 
or  otberwi.se  precludes  the  government  officers 
from  transferring  title. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.   Dig.  I  144.*] 

4.  PtjBLio  Lands  (§  144*)  —  Sale  —  With- 
drawal. 

Where  the  survey  of  one  applying  for  the 
purchase  of  swamp  lands  under  Pol.  Code,  H 
3440,  3443,  had  not  been  approved,  and  he  had 
not  paid  tlie  installment  of  the  purchase  price 
required  by  the  statute,  he  acquired  no  vested 
rights,  and  the  Legislature  was  authorized  by 
Act  March  2.').  lJtOt>  (St.  1!HH),  c.  444),  enacting 
Pol.  Code,  i  3443a,  to  withdraw  the  lands  from 
sale. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Dec.  Dig.  §  144.»] 

5.  Mandamus  ({  16*)— Defenses— Wbit  Not 
Beneficial. 

Mandamus  will  not  be  granted  to  compel 
the  reception  of  an  application  to  pnrcbase  pub- 
lic lands,  wrongfully  rejected,  where  such  lands 
have  since  been  withdrawn  from  sale. 

I  Ed.  Note.— For  other  cases,  see  Mandamus, , 
Cent  IMg.  §§  48,  50,  60;    Dec.  Dig.  §  16.*] 

In  Bank.  Appeal  from  Superior  Court,  So- 
lano County ;  Wm.  S.  Wells,  Judge. 

Proceedings  by  James  R  Messenger  for 
writ  of  mandate  against  W.  S-  Kingsbury, 
Surveyor  General  of  the  state  of  California. 
From  the  Judgment  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.    Reversed. 

U.  S.  Webb,  Atty.  Gen.,  R.  C.  Van  Fleet, 
Deputy  Atty.  Gen.,  and  Malcolm  C.  Glenn, 
Deputy  Atty.  Gen.,  for  appellant  A.  E.  Bolt- 
on and  Smith,  Miller  &  Phelps,  amici  curiae. 
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SLOSS,  J.  This  Is  a  proceeding  originally 
brought  In  the  sQt>erior  court  for  a  writ  of 
mandate  to  compel  the  defendant,  as  survey- 
or general,  to  receive  and  file  an  application 
of  plaintiff  made  under  section  3443  of  the 
Political  Code  to  purchase  from  the  state  a 
piece  of  land,  a  portion  of  which  is  swamp 
and  overflowed  land,  and  a  portion  Is  tide 
land  bordering  on  the  waters  of  Suisun  Bay. 
Plaintiff  recovered  Judgment  In  the  trial 
court,  and  this  Judgment  and  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  were, 
on  the  23d  day  of  February,  1909,  affirmed 
by  the  District  Court  of  Appeal  for  the  First 
appellate  district  On  the  application  of  the 
appellant  the  proceeding  was  transferred  to 
this  court  for  hearing  and  determination. 

As  stated  by  the  learned  Justice  who  wrote 
the  opinion  in  the  District  Court  of  Appeal : 
"It  cleariy  appears  from  the  complaint  and 
the  findings  that  a  portion  of  the  land  sought 
to  be  purchased  Is  a  strip  of  land  lying  along 
the  margin  of  Suisun  Bay,  between  the  line 
of  ordinary  low  tide  and  the  line  of  ordinary 
high  tide,  and  does  not  extend  into  or  through 
the  swamp  and  overflowed  lands  adjoining. 
It  is  alleged  in  the  complaint,  however,  that 
all  of  the  land  sought  to  be  purchased  Is  ca- 
pable of  being  reclaimed  for  agricultural  pur- 
poses, and  can  be  reclaimed  without  any  in- 
terference with  navigation,  or  any  fishing  or 
fisheries  on  Suisun  Bay  or  elsewhere,  and  the 
court  so  found."  Upon  these  facts,  there 
were  presented  for  decision  the  questions  (1) 
whether  the  state  has  power  to  transfer  its 
tide  lands,  constituting  the  shores  of  naviga- 
ble waters,  into  private  ownership,  except  in 
aid  of  navigation,  commerce  or  fisheries ;  and 
(2)  whether,  granted  that  it  has  such  power, 
It  has  upon  a  proper  construction  of  its  leg- 
islation in  fact  offered  such  lands  for  sale. 
Both  questions  are  answered  by  the  appellate 
court  in  the  affirmative. 

That  the  state  may,  if  It  sees  fit  so  to  do, 
grant  in  private  ownership  such  tide  lands 
as  are  capable  of  reclamation  without  detri- 
ment to  the  public  right  is  a  proposition  that 
seems  well  supported  by  the  authorities  cited 
by  the  respondent  It  will  be  sufficient  for 
the  present  purpose  to  refer  to  Shlvely  v. 
Bowlby,  152  U.  S.  1,  14  Sup.  Ct.  548,  88  L. 
Ed.  331 ;  Ward  v.  Mulford,  32  Cal.  365,  and 
Oakland  v.  Oakland  Water  Front  Co.,  118  Cal. 
160,  60  Pac.  277. 

The  other  question — 1.  e.,  whether  or  not 
the  state  had,  at  the  time  of  the  proceedings 
under  consideration,  made  provision  by  law 
for  exercising  this  power — presents  a  more 
difficult  problem.  As  the  case  stood  when  it 
was  under  consideration  by  the  Court  of  Ap- 
peal, the  determination  of  this  question  of 
statutory  construction  was  necessary  to  a  de- 
cision. But  as  we  shall  presently  point  out, 
the  law  has  now  been  changed  so  as  to  de- 
prive the  plaintiff  of  bis  right  to  relief  under 
any  view  that  may  be  taken  of  the  meaning 
and  effect  of  the  statutes  as  they  read  at  the 
time  these  proceedings  were  Instituted. 


The  claim  of  the  plaintiff  Is  based  upon  sec- 
tions 3440  and  3443  of  the  PoUtlcal  Code. 
Section  3440  provides  that  "the  swamp  and 
overflowed,  salt-marsh  and  tide  lands  belong- 
ing to  the  state  must  be  sold  at  the  rate  of 
one  dollar  (|1.00)  per  acre,  in  gold  coin,  pay- 
able, twenty  per  cent  of  the  principal  within 
fifty  days  of  the  approval  of  the  survey  by 
the  surveyor  genelral ;  and  the  balance,  bear- 
ing interest  at  the  rate  of  seven  per  cent  per 
annum,  payable  in  advance,  is  due  and  pay- 
able one  year  after  the  passage  of  any  act  of 
the  Legislature  requiring  such  payment,  or 
before,  if  desired  by  the  purchasers.  •  •  •  •• 
Section  3443  provides  that  "any  person  de- 
siring to  purchase  swamp  and  overflowed,  or 
tide  lands,  above  low  tide,  must  make  •  •  • 
and  file  In  the  office  of  the  surveyor  general 
of  the  state"  an  affidavit  stating  certain  mat- 
ters. The  section  provides  for  the  determina- 
tion, by  action  in  the  superior  court  of  any 
contest  filed  in  the  office  of  the  surveyor  scl- 
eral. 

Plaintiff  herein  had,  at  the  time  of  insti- 
tuting this  proceeding,  advanced  to  the.  point 
of  offering  for  filing  his  affidavit  and  appli- 
cation to  purchase,  and  no  further.  He  has 
not,  to  the  present  time,  gone  beyond  this 
point  His  survey  has  not  been  approved,  and 
be  has  not  paid  the  first  Installment  of  twenty 
per  cent,  or  any  jwrt  of  the  purchase  price. 
While  matters  were  in  this  condition,  the 
Legislature  by  an  act  approved  and  effective 
March  25.  1909  (St  1909,  p.  774),  enacted  sec- 
tion 3443a  of  the  Political  Code  reading  as 
follows:  "The  words  'tide-lands'  mentioned 
and  described  in  sections  thirty-four  hundred 
and  forty  and  thirty-four  hundred  and  forty- 
three  of  this  code  shall  not  be  held  or  con- 
strued to  apply  to  or  to  Include  the  shore,  or 
any  part  thereof,  or  the  bed,  or  any  part 
thereof,  of  the  ocean  or  of  any  navigable 
channel  or  stream  or  bay  or  inlet  within  the 
state,  between  ordinary  high  and  low  water 
mark,  and  all  such  land  over  which  the  or- 
dinary tide  ebbs  and  flows  Is  hereby  with- 
held from  sale.  Nothing  in  this  section  shall 
be  construed  as  a  recognition  that  prior  to 
the  passage  hereof,  the  tide-lands  by  this  sec- 
tion withheld  from  sale  have  been  offered  for 
sale  by  the  state." 

Now,  whatever  may  have  been  the  effect  of 
sections  3440  and  3443,  standing  alone,  with 
respect  to  the  purchase  of  tide  lands  forming 
the  shore  or  bed  of  navigable  waters,  there 
can  be  no  question  that  by  the  enactment  of 
section  3443a  further  sales  of  such  lands  were 
forbidden.  If  lands  of  this  character  had 
theretofore  been  offered  for  sale,  the  Legis- 
lature, in  passing  the  new  section,  manifest- 
ed, by  language  too  plain  to  be  misunder- 
stood, its  intent  to  withdraw  them  from  fur- 
ther sale  under  sections  3440  and  3443.  The 
disposition  of  the  public  lands  is  a  mat- 
ter resting  entirely  within  the  control  of  the 
Legislature  and  that  body  has  the  undoubted 
right  to  withdraw  or  reserve  from  further 
sale  any  part  of  the  public  domain.    36  Am. 
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t  Eng.  Ency.  of  Law  <2nd  Ed.)  225 ;  Day 
Land,  etc.,  Co.  v.  State,  68  Tex.  526,  4  S.  W. 
865.  Where  a  valid  contract  of  sale  has  been 
entered  into  pursuant  to  law  between  the 
stite  and  a  purchaser  so  that  an  equitable 
interest  in  the  land  is  vested  in  the  latter, 
the  state  will,  of  course,  be  prevented  by  force 
of  familiar  constitutional  provisions  from  de- 
strvying  the  right  so  vested.  Pennoyer  v.  Mc- 
Connaaghy,  140  U.  S.  1,  11  Sup.  Ct  C99,  35 
L,  Ed.  3C8.  But  where  there  is  no  con- 
tract, and  no  vested  right  In  the  intending 
pnrdiaser,  the  withdrawal  of  the  land  from 
sale,  by  repeal  of  the  statute  authorizing  sales 
or  otherwise,  absolutely  terminates  the  power 
of  the  officers  of  the  government  to  take  the 
«tej)8  necessary  to  transfer  title.  Frisble  v. 
Whitney,  9  Wall.  187,  19  L.  E  \.  668. 

The  decisions  of  this  court  are  clear  to  the 
effect  that  an  applicant  who  has  merely  filed 
his  affidavit  and  application  to  purchase, 
without  paying  any  part  of  the  purchase  price, 
under  statutes  essentially  similar  to  the 
Kbeme  provided  by  the  Political  Code  for  the 
dl^iosltion  of  public  lands,  has  no  such  vest- 
ed right  as  will  prevent  a  termination  of  the 
cfqwrtunity  to  purchase  upon  a  repeal  of  the 
law  providing  for  sale. 

In  Ek^art  v.  Campbell,  39  Cal.  256,  the 
ooart  had  under  consideration  the  act  of 
Mardi  28,  1868  (St  1867-68,  p.  507),  an  act 
whidi  provided  for  the  disposition  of  public 
lands  in  the  same  manner  as  that  declared 
by  the  Political  Code.  Indeed,  that  act  form- 
ed the  basis  of  the  provisions  subsequently 
Incorporated  in  the  Political  Code.  Upon  a 
eoosideratlon  of  the  entire  statute  the  court 
came  to  the  conclusion  that  one  whose  appli- 
eation  filed  in  due  form  had  been  accepted 
by  the  surveyor  general,  and  who  had  receiv- 
ed a  certificate  of  location  as  provided  for  in 
section  12  of  the  act  received  "the  exclusive 
priTllege  to  become  the  purchaser  of  the  par- 
timlar  premises  described  at  any  time  with- 
in the  50  days  from  its  (the  certificate's)  date. 
It  is,  however,  a  mere  privilege  which  he 
might,  at  his  option,  accept  or  decline  wlth- 
hi  that  time — and  his  failure  to  pay  the  20 
per  cent.,  as  required,  is  conclusive  evidence 
to  the  land  officers  that  he  has  abandoned  the 
privilege  thus  conferred  upon  him."  Refer- 
ring to  section  4  of  the  act,  identical  in  terms 
with  section  3514  of  the  Political  Code,  the 
conrt  says :  "The  holder  of  such  a  certificate 
as  that  held  by  Eckart  (I.  e.,  the  certificate 
of  location  merely)  Is,  under  this  section,  dis- 
tinctly characterized  as  an  applicant  merely, 
and  it  is  the  payment  of  the  20  per  cent, 
which  converts  him  into  a  purchaser,  and  en- 
titles him  to  receive  from  the  register  a  cer- 
tificate, Which  sets  forth  the  terms  of  the  con- 
tnct  now  for  the  first  time  made  between 
Q>e  applicant  and  the  state,  the  description 
of  the  land  purchased,  the  sum  already  paid, 
and  the  amount  to  be  paid  hereafter,"  etc. 
I  And  finally,  as  summarizing  its  views  on  the 
tnper  construction  of  the  law,  the  court  says 
tint:    "^t  does  not  setim  to  have  been  the 


intention  of  the  statute  that  the  state  should 
be  considered  as  having  i)arted  with  any  in- 
terest In  the  iaud,  until  she  had  received  the 
payment  of  at  least  the  first  Installment  of 
the  purchase  money."  Upon  this  reasoning  it 
was  held  that  the  surveyor  general  had  the 
right  to  entertain  a  second  application  to  pur- 
chase where  the  first  applicant  had  failed  to 
make  payment  of  20  per  cent  of  the  purchase 
price  within  50  days  after  the  date  of  his 
certificate  of  location. 

Much  closer  in  their  facts  to  the  case  at 
bar,  and,  in  our  Judgment,  determinative  of 
it,  are  the  cases  holding  that  article  17,  $ 

3,  of  the  Constitution  of  1870,  providing  that 
state  lands  suitable  for  cultivation  shall  be 
granted  only  to  actual  settlers,  operates  as  a 
restriction  on  applications  made  before,  as 
well  as  after,  the  Constitution  took  effect 
The  first  of  these  cases  was  Johnson  v. 
Squires,  55  Cal.  103.  That  was  an  action 
to  determine  a  contest  over  the  right  to  pur- 
chase state  lands.  The  plaintlCTs  application, 
made  prior  to  the  adoption  of  the  Constitu- 
tion complied,  as  is  assumed  by  the  court, 
with  the  law  In  existence  when  it  was  made. 
That  law  did  not  limit  the  right  of  purchase 
to  actual  settlers,  and  plaintiff  was  not  such 
settler.  It  was  held  that  by  reason  of  the 
constitutional  provision,  be  was  not  entitled 
to  purchase.  Referring  to  said  provision, 
the  court  said:  "This  language  is  clear  and 
explicit,  and  operates  as  well  on  applications 
made  before  as  after  the  Constitution  took 
effect  As  the  case  shows,  appellant  has  paid 
nd  portion  of  the  purchase  money,  nor  has 
his  proposition  to  buy  been  accepted  by  the 
agent  of  the  state.  He  has  parted  with  noth- 
ing of  value,  and  can  neither  assert  that  the 
state  Constitution  has  'Impaired  the  obli- 
gation' of  a  contract,  'or  deprived  him  of 
property  without  due  process  of  law."  This 
ease  was  cited  with  approval  in  Dillon  v. 
Saloude,  68  Cal.  267,  9  Pac.  162,  and  was 
followed  in  Urton  v.  Wilson,  65  Cal.  11,  2 
Pac.  411,  Mosely  v.  Torrence,  71  Cal.  318, 
12  Pac.  430,  and  Manley  v.  Cunningham,  72 
Cal.  236,  13  Pac.  622. 

The  same  principle  was  applied  in  Klauber 
V.  Higglns,  117  Cal.  451,  49  Pac.  466.  There 
the  appellants  claimed  title  to  the  lands  in 
controversy  by  virtue  of  patents  issued  upon 
applications  for  purchase  made  under  the 
act  of  March  28,  1808,  supra.  The  property 
consisted  of  tide  lands  fronting  on  the  bay 
of  San  Diego,  and  was  situated  within  two 
miles  of  the  city  of  San  Diego.     On  April 

4,  1870  (St  18GS)-70,  c.  573,  §  8),  the  Legisla- 
ture amended  section  70  of  said  act  of  1868 
by  excluding  from  the  provisions  of  the  act 
all  swamp  and  overfiowed,  salt-marsh  and 
tide  lands  "within  two  miles  of  any  town 
or  village."  Assuming  that  the  original  act 
authorized  the  sale  of  the  lands  in  ques- 
tion, the  court  held  that  the  amendment 
took  from  the  officials  of  the  government 
the  right  to  sell  said  land,  no  right  to  the 
same  having  vested  in  the  appellants  prior 
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to  their  making  a  payment.  Says  the  court: 
"The  applications  under  which  appellants 
claim  were  not  approved  until  November, 
1871,  and  no  payments  were  made  by  the  ap- 
plicants prior  to  that  time.  They  therefore 
bad  made  no  contract  with  .the  state,  and 
bad  no  vested  rights  until  that  time."  The 
opinion  does  not  disclose  the  exact  date  of 
the  filing  of  the  applications,  and  a  copy  of 
the  record  is  not,  at  the  moment,  accessible 
to  us.  It  clearly  appears,  however,  from  the 
opinion  itself,  as  well  as  the  reported  abstract 
of  arguments  of  counsel,  that  the  applica- 
tions preceded  the  amendment  of  the  stat- 
ute. If  this  had  not  been  so,  there  would 
have  been  no  occasion  for  the  court  to  hold 
that  the  right  of  the  applicants  did  not  vest 
until  payment  Furthermore,  the  argument 
of  counsel  for  respondents,  on  page  454,  con- 
cedes that  the  applications  to  purchase  were 
made  before  the  passage  of  the  amending 
statute. 

The  effect  of  these  decisions  is  to  put  the 
applicant  for  the  purchase  of  state  lands  in 
a  position  similar  to  that  of  one  who  en- 
ters federal'  lands  under  the  pre-emption 
laws  of  the  United  States.  Under  those 
laws  it  was  uniformly  held  that  no  right,  as 
against  the  United  States,  vested  in  a  claim- 
ant until  he  had  made  or  tendered  the  re- 
quired payment  Up  to  that  time,  the  land 
might  be  withdrawn  from  sale.  People  v. 
Shearer,  30  Cal.  650;  Hutton  v.  Frlsbie,  37 
Cal.  475;  Prlsble  v.  Whitney,  9  Wall,  t&l, 
19  L.  Ed.  668;  Yosemlte  Valley  Case,  15 
Wall.  77,  21  L.  Ed.  82,  affirming  Low  T. 
Hutchlngs,  41  Cal.  634;  Whitney  v.  Taylor, 
168  U.  S.  85,  16  Sup.  Ct  796,  39  L.  Ed.  906. 
In  Pennoycr  v.  McConnaughy,  140  U.  S.  1, 
11  Sup.  Ct  699,  35  ti.  Ed.  363,  the  Supreme 
Court  of  the  United  States  Intimated,  but 
found  it  unnecessary  to  decide,  that  an  Ore- 
gon statute  similar  to  that  contained  in  the 
above^uoted  sections  of  the  Political  Code 
was  to  be  regarded  as  having  the  same  ef- 
fect as  the  pre-emption  laws;  1.  e.,  of  con- 
ferring a  vested  right  only  upon  x>ayment  or 
tender  of  part  of  the  purchase  price. 

Under  these  views,  a  granting  to  the  plain- 
tiff of  the  relief  sought  would  be  of  no  avail. 
If  It  be  urged  that  private  rights  will  not 
be  permitted  to  be  defeated  by  the  wrong- 
ful action  of  government  officials,  plaintiff 
could  at  most,  assuming  the  rejection  of  his 
application  to  have  been  unauthorized  under 
the  old  law,  be  entitled  to  have  his  applica- 
tion received,  filed,  and  approved.  Conced- 
ing for  argument's  sake,  that  the  law,  as  It 
stood  at  the  time  of  his  application,  authoriz- 
ed the  purchase  of  these  lands,  he  would  find 
himself  in  the  position  of  having  applied  to 
purchase  lands  which  the  state  has  decided 
to  withhold  from  sale.  He  would  have  no 
vested  right  which  could  prevent  such  with- 
holding. Whether  or  not  the  superior  court 
and  the  District  Court  of  Appeal  rightly  held 


that  plaintiff  was  entitled  to  his  writ  ol 
mandate.  It  Is  plain  that,  as  the  law  now 
reads,  no  such  writ  should  Issue.  It  would 
assume  to  require  the  surveyor  general  to 
perform  a  mere  preliminary  act  which  could 
not  be  pursued  to  an  effective  termination 
without  a  violation  of  the  law. 

It  is  therefore  a  matter  of  no  concern  to 
the  applicant  to  have  this  court  decide  wheth- 
er sections  3440  and  3443,  prior  to  the  en- 
actment of  3443a,  authorized  the  sale  of 
lands  of  the  character  here  Involved.  That 
question,  one  of  great  importance,  wlU  prop- 
erly require  determination  when  It  is  raised 
in  a  case  Involving  the  claims  of  applicants 
who  had  received  patents  or  had  made  par- 
tial or  full  payments,  before  section  3443a 
was  made  a  part  of  the  Code.  It  seems  to 
us  to  be  more  fitting  and  proper  to  postpone 
its  consideration  until  it  shall  be  presented 
in  a  case  I9  which  parties  really  interested 
in  Its  disposition  may  have  an  opportunity 
to  be  heard. 

The  Judgment  and  order  are  reversed. 

We  concur:  ANGELLOTTI,  J.;  SHAW, 
J.;   LORIGAN,  J.;   HENSHAW,  J. 


(14  Cal.  A.  S28) 
EVINGEE  V.  MOHAN.    (Qv.  792.) 
(Court  of  Appeal,  Second  District  California. 
Oct  6,  1910.) 

1.  Pleading  (|  264*)— Amended  Plkadinob— 
Operation— Abandonment  or  Psiob  Pu:ad- 

INd. 

The  filing  of  an  amended  answer  operates 
as  an  abandonment  of  the  original. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent  Dig.  iS  803-805;   Dec  Dig.  {  264.»] 

2.  Pleading  (|  231*)— Amended  Pleadino — 
Amendments  of  Court — Statutes. 

Under  the  direct  provisions  of  Code  Civ. 
Proc.  f  472,  the  permission  is  given  to  amend 
a  pleading  once  as  of  right  before  the  trial. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  Si  594-598;   Dec  Dig.  |  231.*] 

3.  Pleading  ({  231*)— Amended  Pleadino— 
Time  of  Amendment. 

Where  a  stipulation  was  filed  that  a  mo* 
tion  for  judgment  on  the  pleadings  should  be 
submitted  upon  briefs  to  tie  later  filed,  an 
amended  answer  under  the  direct  provisions  of 
Code  Qv.  Proc.  {  472,  could  be  made  as  ot 
course  before  the  time  for  filing  such  briefs  had 
expired ;  therefore,  where  such  an  amended  an- 
swer has  been  filed,  it  supplants  the  original 
pleading,  and  it  is  error  to  render  judgment  oa 
the  motion  if  the  new  answer  presents  a  de~ 
fense. 

[Ed.    Note.— For   other   cases,    see    Pleading,. 
Cent  Dig.  §i  594-598 ;   Dec  Dig.  $  231.*] 

4.  Pleading  (|  34*)— Construction— Rules.. 

A  pleading  should  be  most  strongly  con- 
Btmed  against  the  pleader,  and  no  intendments- 
can  be  indulged  in  its  aid. 

[Ed.    Note. — For   other    cases,    see   Pleading,. 
Cent.  Dig.  |  66;   Dec.  Dig.  {  84.*] 

5.  Pleading  (i  345*)— Defenses. 

In  an  action  for  money  lent,  where  It  wa» 
alleged  that  no  time  of  repayment  bad  been 
agreed  upon,  and  the  defendant's  answer  setting. 
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np  tb«t  the  money  was  to  be  repaid  when  the 
plaintiff  had  paid  certain  moneys  to  the  defend- 
ant open  the  iaaaance  of  a  certain  patent,  and" 
that  Each  patent  had  not  been  issued,  it  mast 
be  asai)med  that  the  money  due  defendant  had 
been  paid  or  he  would  have  alleged  its  nonpay- 
ment, and  a  Judgment  waa  therefore  properly 
given  on  the  pleadings  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  I  345.*] 

Appeal  frozn  Superior  Court,  Kern  Coun- 
ty;  J.  W.  Mabon,  Judge. 

Action  by  D.  R.  Elrlnger  against  T.  L.  Mo- 
ran.  From  a  Judgment  for  plaintifT,  defend- 
ant appeals.    Affirmed. 

W.  W.  Kaye,  for  appellant  Carter  &  Car- 
ter, for  respondent 

ALLSN,  P.  J.  The  controlling  question 
inyoKed  upon  this  appeal  relates  to  tbe  suf- 
ficiency of  an  amended  answer  filed  by  de- 
fendant pending  the  bearing  of  a  motion  for 
judgment  upon  the  pleadings.  This  amended 
answer  was  filed  before  the  trial  of  an  Issue 
of  law  raised  by  a  demurrer  to  the  original 
answer.  Tbe  effect  of  filing  such  amended 
answer,  if  properly  filed,  was  to  supersede 
tbe  original  answer.  Kubland  t.  Sedgwick, 
17  Cal.  123.  The  permission  to  amend  a 
pleading  once  as  of  right  before  tbe  trial  of 
such  issue  la  authorized  by  section  472,  Code 
Civ.  Proa  Were  it  even  conceded  that  tbe 
motion  for  a  judgment  on  tbe  pleadings  per- 
forms the  same  office  as  a  demurrer,  and 
therefore  tbe  section  should  be  construed  as 
only  permitting  sucb  amendment  as  of  right 
before  an  issue  of  law  is  heard  under  a  mo- 
tion presenting  tbe  issues  which  would  be 
inyolved  in  a  general  demurrer,  nevertheless 
it  appears  from  tbe  record  that  the  amended 
answer  was  on  file  before  sucb  motion  for 
Judgment  was  disposed  of.  A  stipulation 
was  filed  that  tbe  motion  was  submitted  up- 
on briefs  thereafter  to  be  filed.  Tbe  effect 
of  sucti  stipulation  is  a  submission  upon  tbe 
filing  of  such  briefs.  Tbe  amended  answer 
was  filed  before  the  time  allowed  for  filing 
briefs  had  expired.  If  tbe  amended  answer 
was  sufficient  to  raise  an  Issue  of  fact  the 
court  erred  in  rendering  Judgment  on  the 
motion  directed  against  the  original  answer. 
If,  upon  the  other  hand,  the  amended  answer 
presented  no  defense,  the  trial  court  was 
warranted  in  rendering  Judgment  Benbam 
▼.  Connor,  113  Cal.  171,  46  Pac.  258. 

Tbe  complaint  alleged  a  loan  by  plaintiff 
to  defendant  without  agreement  as  to  time 
of  repayment  Tbe  answer  denied  that  no 
time  for  repayment  was  agreed  upon,  but 
alleged  that  the  same  was  to  be  payable 
when  plaintiff  and  an  associate  paid  to  de- 
fendant a  certain  |6,000,  which  they  bad 
agreed  to  pay  when  a  patent  was  issued  for 
certain  land.  It  is  alleged  that  such  patent 
bas  never  issued,  but  It  is  not  averred  that 
tbe  $6,000  has  not  been  paid.  Tbe  event 
wlilcli  should  mature  the  loan  was  the  pay- 


ment of  tbe  money.  Construing  the  answer 
under  the  rule  "that  the  pleading  is  to  be 
construed  most  strongly  against  the  pleader, 
and  ttiat  no  Intendments  can  be  indulged 
in  its  aid"  (Callahan  v.  Loughran,  102  Cal. 
481,  Se  Pac.  836),  it  must  be  presumed  that 
If  tbe  money  had  not  been  paid  that  sucb 
fact  would  have  been  averred. 

The  payment  of  tbe  money  not  'being  neg- 
atived, we  see  no  error  in  tbe  record,  and  tbe 
Judgment  appealed  from  is  affirmed. 

We  concur:  SHAW,  J. ;  JAMES,  J. 


(42  Mont  210 

BAILEY  T.   EXAMINING  AND  TRIAL 

BOARD  OF  POLICE  DEPARTMENT 

OF  CITY  OF  HELENA  et  al. 

(Supreme  Court  ot  Montana.     Nov.  12,  191(X) 

MANOAuns  ({  3*)— DiacHABQX  or  Fouceuak 

""Review 

Under  Rev.  Codes,  |  3308,  providing  that 
the  judgment  of  the  examining  and  trial  board 
of  the  police  department  dismissing  an  officer 
for  misconduct  shall  be  final  on  questions  of 
fact,  but  that  the  district  court  of  the  proper 
county  shall  have  jurisdiction  in  a  suit  brought 
by  the  officer  to  determine  whether  the  essential 
requirements  of  law  have  been  complied  with  in 
the  matter  of  his  trial,  sudi  an  officer  could 
not  obtain  a  review  of  the  proceedings  in  the' 
Supreme  Court  on  application  for  a  writ  of  sup- 
ervisory control  on  the  grounds  that  the  charges 
filed  against  him  did  not  state  sufficient  facts 
to  constitute  a  cause  of  action,  and  that  the 
evidence  was  not  sufficient  to  support  the  find- 
ing, since  these  were  questions  of  law  which 
could  be  considered  in  the  district  court 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  f  3.*] 

Application  by  Leonard  Bailey  for  a  writ 
of  supervisory  control  against  the  Examining 
and  Trial  Board  of  tbe  Police  Department 
of  the  City  of  Helena  and  others.  Petition 
dismissed. 

Gunn  &  Hall,  W.  T.  Pigott,  and  Massena 
Bullard,  for  plaintiff.  Edward  Horsky,  for 
defendants. 

SMITH,  J.  Petition  for  writ  of  snper- 
visoty  control.  The  plaintiff  alleges  that  be 
is  captain  of  police  of  tbe  city  of  Helena; 
that  on  September  30,  1910,  tbe  mayor  filed 
with  the  defendant  board  certain  charges 
against  him,  two  of  which  tbe  board  sustain- 
ed ;  that  on  October  11,  1910,  tbe  mayor  dis- 
charged blm  from  the  police  force ;  that  the 
charges  were  fictitious,  trivial,  and  Insuffi- 
cient to  show  that  be  Is  guilty,  and  do  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  against  blm ;  that  there  was  not  any' 
substantial  evidence  to  support  the  charges, 
and  the  board  found  blm  guilty  without  suf- 
ficient evidence  to  Justify  such  a  finding,  and 
despite  evidence  fully  exonerating  him,  and 
wrongly  and  arbitrarily  decided  that  tbe 
charges  were  proven;  tliat  there  is  no  ap- 
peal available  and  no  remedy  whereby  be 
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can  obtain  relief,  except  by  virtue  of  tbe 
supervisory  power  of  this  court.  We  are 
asked  to  make  an  order  directing  tbe  de- 
fendant board  to  set  aside  its  decision  and 
dismiss  tbe  charges  as  not  proven.  Upon 
the  petition  being  filed,  an  alternative  writ 
was  issued  requiring  the  defendants  to  ei- 
ther set  aside  their  decision  and  dismiss  the 
charges,  or  show  cause  why  they  should  not 
be  required  to  do  so.  The  defendants  have 
interposed  a  motion  to  quash  the  alternative 
writ,  alleging  as  a  reason  therefor  that  the 
plaintiff  has  a  remedy  by  action  In  the  dis- 
trict court.    The  point  must  be  sustained. 

Section  3308,  Rev.  Codes,  reads  as  follows : 
"All  applicants  for  positions  on  the  police 
force  shall  be  required  successfully  to  under- 
go an  examination  before  this  board  [ex- 
amining and  trial  board],  and  to  receive  a 
certificate  from  said  board  that  the  appli- 
cant Is  qualified  for  appointment  upon  the 
police  force.  It  shall  be  the  duty  of  the 
board  to  examine  all  such  applicants  -as  to 
their  legal,  mental,  moral  and  physical  qual- 
ifications and  ability  to  fill  tbe  position  of 
member  of  the  police  department,  and  shall, 
subject  to  the  approval  of  the  mayor,  m&ke 
rules  and  regulations  regarding  such  exami- 
nations, not  Inconsistent  with  this  act  or  the 
laws  of  the  state.  And  said  board  shall  also 
liave  the  Jurisdiction,  and  It  shall  be  its  du- 
ty, to  hear,  try  and  decide  all  charges 
brought  by  any  person  or  persons  against 
any  member  or  officer  of  the  police  depart- 
ment A  notice  of  not  less  than  two  days 
must  be  given  to  the  accused  of  any  charge 
made  against  him  and  of  the  time  set  for  the 
hearing  and  trial  thereof.  No  member  or 
officer  of  the  police  force  In  cities  of  tbe  first 
class  shall  be  discharged  without  a  hearing 
or  trial  before  said  board,  and  if  such  a 
board  be  instituted  in  any  city  of  any  othe.- 
class,  or  in  any  town,  then  the  same  rule 
shall  prevail  regarding  hearings  and  trials 
and  the  right  thereof  as  In  cities  of  the  first 
dass.  The  mayor,  and  the  chief  of  police 
subject  to  the  approval  of  the  mayor,  shall 
have  the  power  to  suspend  a  policeman  or 
any  officer  under  the  chief,  for  a  period  of 
not  exceeding  ten  days  in  any  one  month 
without  any  hearing  or  trial.  The  examin- 
ing board  shall  decide  whether  the  charge 
or  complaint  is  proven  or  not  proven  but 
sliall  not  have  the  power  to  discipline  or  im- 
pose a  punishment.  Where  a  charge  or  com- 
plaint against  a  member  of  the  force  is  found 
proven  by  the  board,  the  mayor,  or  the  chief 
of  police  with  the  approval  in  writing  of  the 
mayor,  may  order  the  suspension  from  pay 
for  some  definite  time  of  the  member  or  of- 
ficer found  guilty  or  impose  upon  him  a 
fine  not  exceeding  fifty  dollars,  or  reduce 
his  grade,  or  discharge  him  from  the  police 
force,  or  subject  him  to  any  other  discipline 
prescribed  in  the  rules  of  the  police  depart- 
ment which  is  not  inconsistent  with  the  pro- 


visions of  this  act  or  with  other  laws  of  the 
state.  The  decision  of  the  board  shall  be 
final  and  conclusive,  and  shall  not  be  sub- 
ject to  review  by  any  court,  on  question  of 
fact.  The  district  court  of  the  proper  coun- 
ty shall  have  jurisdiction,  however,  in  a 
suit  brought  by  the  officer  or  member,  to 
determine  whether  the  essential  require- 
ments of  law  have  been  complied  with  iu 
the  matter  of  his  trial." 

The  effect  of  this  provision  is  that  a  de- 
cision of  the  examining  and  trial  board  on 
questions  of  fact  is  final  and  conclusive  on 
all  courts  if  there  Is  any  substantial  evidence 
to  support  it.  Whether  there  is  or  not  is  a 
question  In  the  first  instance  for  a  district 
court  to  decide.  A  charge  without  substance 
Is  no  charge,  and  a  finding  without  substan- 
tial evidence  as  Its  basis  is  no  finding.  One 
of  the  essential  requirements  of  law  is  that 
a  charge  shall  be  brought  against  the  officer 
and  that  such  charge  shall  embody  facts 
sufficient  to  constitute  a  cause  of  action 
within  the  meaning  of  the  act  Another  is 
that,  before  the  charge  can  be  sustained, 
some  substantial  evidence  must  be  given  in 
support  of  it  No  question  of  fact  can  arise 
after  the  board  lias  made  its  findings;  but 
the  district  court  lias  jurisdiction  to  deter- 
mine every  question  of  law  necessary  to  in- 
sure to  the  accused  officer  the  right  guaran- 
teed to  him,  to  wit  that  all  essential  re- 
quirements of  law  shall  be  complied  with  be- 
fore he  is  discharged  from  the  police  depart- 
ment. A  copy  of  the  testimony  taken  before 
the  examining  and  trial  board  has  been  filed 
In  this  court,  but  we  have  not  examined  it 

The  motion  to  quash  the  alternative  writ 
is  granted,  and  tbe  proceedings  are  dis- 
missed. 

Dismissed. 

BRANTLT,  C.  J.,  concurs.  HOLLOWAY, 
J.,  being  absent,  takes  no  part  in  tbe  fore- 
going decision. 


(42  Mont.  1S3) 
FREDERICK  v.  HALE. 
(Supreme  Court  of  Montana.     Oct.  27,   1910.) 

1.  Negligence  (|  119*)— Issues,  Proof,  and 
Variance. 

Wliere  several  acts  of  negligence  are  charged 
in  the  complaint,  a  recovery  will  be  sustained 
on  proof  of  any  one  of  them,  provided  the  negli- 
gence proved  was  the  proximate  cause  of  the  in- 
jury. 

[Ed.  Note.— For  other  cases,  see   Negligence, 
Cent.  Dig.  §§  212-216;  Dec.  Dig.  |  119.»] 

2.  Negligence  (8  119*)— Issues,  Proof,  and 
Variance. 

Where  two  acts  of  negligence  are  charged 
in  the  complaint  and  tbe  pleading  discloses  that 
neither  act  in  itself  would,  have  caus?d  the  in- 
jury, but  that  the  concurrence  of  both  was  nec- 
essary; proof  of  both  acts  is  necessary  to  jus- 
tify a  recovery. 

[Ed.   Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §S  200-216;   Dec.  Dig.  §  119.*] 
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&  Waters  awd  Watbb  Cotjusss  (§  178*)— Is- 

BDB8,   PBOOr,   AND  TaBIANCK. 

A  complaint  in  an  action  for  the  destmcv 
tion  of  property  by  a  flood  by  the  brealiing  of 
a  dam  of  a  reservoir,  which  alleges  tlie  con- 
■tmction  and  maintenance  by  defendant  of  an 
upper  and  lower  reservoir  and  the  relation  of 
each,  and  which  avers  that  neither  was  proper- 
ly equipped  with  wasteways;  that  the  dam  of 
each  was  allowed  to  become  insecure;  that  de- 
fendant negligently  permitted  more  water  to 
accnmaUtte  in  each  reservoir  than  its  dam  could 
h<dd:  that  defendant  negligently  turned  water 
from  the  npper  into  the  lower  reservoir;  that 
the  dam  of  the  lower  reservoir  gave  way  dis- 
charging water  over  plaintiff's  premises — shows 
that  the  breaking  of  the  dam  at  the  lower  reser- 
voir caused  the  injuiy,  and  the  other  allegations 
are  immaterial. 

[EUi.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  {  179.*] 

4.  Appeal  and  Bkbob  (|  1039*)  —  Habmuibs 

Ebbob — Vabiance. 

Under  Rev.  Codes,  f  6585,  providing  that  no 
variance  between  the  allegations  and  the  proof 
shall  be  deemed  material  unless  it  has  misled 
the  adverse  party,  a  defendant  cannot  complain 
et  the  Tariance  between  the  pleadings  and  the 
proof,  resulting  from  the  court  relieving  defend- 
ant of  the  duty  of  meeting  a  part  of  the  alle- 
gationa  of  the  complaint 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4086;  Dec  Dig.  {  1039.*] 

6.  Appkai.  and  Ebbob  ({  1053*)— Habkless 
Ebbob  —  Ebboneous  Adhibbion  or  Evi- 
dkkck. 

A  party  cannot  complain  of  the  admission 

of  evidence  sulwequently  excluded. 
[Ed.  Note. — For  other  rases,  see  Appeal  and 

Error.  Cent  Dig.  H  4178-4184;    Dec  Dig.  i 

1063.*] 

6.  Appeai.  and  Errob  (S  600*)  —  Questions 
Reviewable— Rulings  on  Evidence. 

Where  the  record  does  not  disclose  any  rul- 
ing on  an  objection  to  a  question  put  to  a  wit- 
nem,  there  is  nothing  for  the  Supreme  Court  to 
review  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2295-2298;  Dec.  Dig.  { 
500.*) 

7.  Tbiai.  (I  76*)— Objections  to  Evidence— 
Time  to  Make. 

An  objection  to  a  question  asked  a  witness, 
not  made  until  after  answer,  comes  too  late,  and 
is  properly  overruled. 

[Ed.  Note.— For  other  cases,  tee  Trial,  Cent 
Dig.  »  18»-190,  237;   Dec  Dig.  |  76.*] 

8L  Watmis  and  Wateb  Coubbeb  J§  179*)— Db- 

STBUCTION    OF    PBOPERTT     BY    FLOODS— EVI- 
DENCE—ADMISSIBILITY. 

In  an  action  for  injuries  by  flood  caused 
Iqrthe  breaking  of  a  dam  of  a  reservoir  in 
]$08  evidence  of  the  conditions  at  the  reservoir 
in  1894  and  of  the  making  of  improvements 
on  the  dam  the  summer  of  that  year  was  adinis- 
rible  to  disclose  such  a  condition  as  to  show 
that  defendant  had  sufficient  opportunity  to  as- 
certain the  defects  and  remedy  them. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  179.*] 

0.  Watebs  and  Wateb  Coubses  ({  179*)- 
Destbuction  ot  Peopebty  by  Floods— E<v- 
idence — a  dmt88ibilitt. 

The  evidence  was  competent  for  the  par- 
pose  of  making  a  comparison  of  the  condition  of 
the  dam  in  1£S>4  with  its  condition  immediately 
prior  to  its  giving  way  in  1908. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Watee  Courses,  Dec.  Dig.  S  179.*] 


10.  Evidence  (|  474*)— Opiwiow  Bvidenob— 
Admissibility. 

A  witness  who  had  not  been  in  territory  in 
which  property  damaged  by  a  nood  was  locat- 
ed, and  who  did  not  know  of  the  extent  of  the 
damages  caused  by  the  flood  from  a  reservoir, 
was  incompetent  to  testify  as  to  damages. 

[Eld.  Note.— For  other  cases,  see  E>vidence, 
Cent  Dig.  i  2219;    Dec  Dig.  i  474.*] 

11.  Evidence  (|  474*)— Opinion  Bvidenob— 
Aduisbibility. 

Where  a  witness  did  not  know  the  amonnt 
of  fluming  involved,  its  size,  the  quality  of  ma- 
terial used  in  its  construction,  or  the  condition 
in  which  it  was  left  by  a  flood,  his  opinion  as 
to  the  amount  of  damages  was  properly  exdaded 
as  speculative. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  f  2219;    Dec  Dig.  i  474.*] 

12.  Tbial  (I  85*)— Evidence— Admissibilitt. 
Where  an  offer  of  evidence  includes  both  in- 
competent and  competent  evidence,  the  court 
may  exclude  the  evidence  in  its  entirety,  and  it 
need  not  separate  the  competent  from  the  incom- 
petent 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  223-225;   Dec  Dig.  {  85.*] 

18.  Appeal  and  Ebbob  (|  602*)— QuEsnoRB 
Reviewable— RuLiN OS  on  Evidence. 

In  the  absence  of  an  offer  to  prove,  the 

court  on  appeal  cannot  determine  that  a  party 

complaining  of  the  exclusion  of  a  question  aAed 

a  witness  was  prejudiced  thereby. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {{  2906-2909;    Dec   Dig.  i 

14.  Appeal  and  E^rrob  (t  1058*)— Habmlesb 
Ebbob  —  E^sbonboub  EhccLusioN  or  Evi- 
dence. 

The  error,  if  any,  in  sustaining  an  objection 
to  a  question  asked  a  witness  is  harmless,  where 
the  witness  subsequently  testified  to  the  facts 
sought  to  be  elicited  by  the  question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  4195,  420l>-42tHi ;  Dec 
Dig.  i  1068.*] 

15.  Appeal  and  Ebbob  ({  882*)— Qdebtionb 
Reviewable— Right  to  Complain. 

A  party  cannot  complain  of  an  instruction 
eliminating  an  issue,  where  the  court  at  the  re- 
quest of  the  party  excluded  all  evidence  relating 
to  such  issue. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  8591-3010;    Dec  Dig.  { 

16.  Appeal  and  Ebbob  ({  216*)— Instbuotionb 
— Requebtb. 

Where  an  instrnction  does  not  set  forth  the 
issues  as  fully  as  counsel  for  a  party  desires, 
he  must  offer  an  instruction  to  meet  his  views^ 
or  he  cannot  complain  on  appeal. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  210;*  Trial,  Cent  Dig.  || 
G27,  628,  630-Oil,  600,  6C2-C7a] 

17.  Trial  (|  192*)  —  Inbtbuotions— Asbcicp- 
TiON  or  Fact. 

An  instruction  assuming  the  existence  of  a 
fact  established  by  all  the  evidence  is  not  erro- 
neous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  432-434;   Dec  Dig.  f  192.*] 

18.  Appeal  and  ETrrob  (|  232*)— Questions 
Reviewable— Questions  Not  Raised  in 
Court  Below. 

Under  Rev.  Codes,  {  6746,  requiring  coun- 
sel, on  the  settlement  of  the  instructions,  to 
specif;  the  particular  grounds  on  which  any  in- 
struction is  objected  to,  etc.,  the  court  in  review- 
ing the  instructions  is  limited  to  the  objections 
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made  at  the  time  of  the  settlement  of  the  instruc- 
tions. 

[EJd.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror. Cent.Dig.  SS  1351, 1368.  14.S0,  1431 ;  lIccDie. 
i  232  :•  Trial,  Cent  Dig.  SS  211-222.  601-C93.] 

19.  Appeal  and  Ebbob  (K  217,  106»*)— Trial 
(I  256*)— IN8TBUCTI0N8— Issues. 

Where  the  issues  are  fully  stated  in  the  in- 
structions, the  sabmission  to  the  jury  of  the 
pleadings  nnder  Rev.  Codes,  {  6749,  authorizing 
the  jury  on  retirinz  to  take  with  them  papers, 
was  not  prejudicial,  and,  where  the  court  did 
not  fully  state  the  issues,  the  party  dissatisfied 
must  propose  proper  instructions,  and  where 
he  has  not  done  so  be  cannot  complain  of  the 
action  of  the  court  in  submitting  to  the  jury 
the  pleadings  for  an  nnderstanding  of  the  issues. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1207:  Dec.  Dig.  {{  217,- 
1069  ;♦  Trial,  Cent  Dig.  {{  62S-641;  Dec  Dig. 
I  256.*] 

20.  Tbial  (S  295*)— iHBTBUonoHS— Constbuo- 

TION. 

The  instructions  of  the  court  must  be  con- 
sidered as  a  whole,  and  where  the  charge  in  its 
entirety  fairly  presents  the  questions  Involved, 
it  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  703-717;   Dec.  Dig.  {  293.*] 

21.  Watebb  and  Wateb  Coubses  (J  172*)— 
Maintenarcb  of  Dams— LiIabiljtx  eob  In- 

JVBIES. 

Where  damages  to  property  by  a  flood  was 
occasioned  by  a  combination  of  negligence  of 
the  owner  of  a  dam  and  by  an  unprecedented 
flood  constituting  an  act  of  God,  the  owner  of 
the  property  could  recover  damages  from  the 
owner  of  the  dam  provided  his  negligence  was 
the  proximate  cause  of  the  injury. 

W'E:d.  Note.— For  other  cases,  see  Water*  and 
ater  Courses,  Dec.  Dig.  |  172.*] 

Appeal  from  District  Court,  Jefferson 
County;  J.  B.  Poindexter,  Judge 

Action  t>y  Jacob  Frederick  against  R.  S. 
Hale.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Wm.  Wallace,  Jr.,  John  G.  Brown,  and  R. 
F.  Gaines,  for  appellant  Purcell  &  Horsky, 
for  respondent 

HOLLOW  AY,  J.  The  plaintiff  recovered 
Judgment  in  the  district  court,  and  the  de- 
fendant bas  appealed  from  that  judgment 
and  from  an  order  denying  him  a  new  trial. 
The  action  is  one  for  damages  for  the  de- 
struction of  property  belonging  to  plaintiff. 
The  complaint  proceeds  upon  the  theory  that 
defendant  was  negligent  in  the  maintenance 
and  use  of  a  certain  reservoir;  that  by  rea- 
son of  such  negligence  the  dam  of  the  reser- 
voir gave  way  releasing  a  large  body  of  wa- 
ter which  overflowed  plaintiff's  property, 
causing  the  damage  for  which  compensation 
is  sought 

Many  years  ago  the  defendant  constructed 
two  reservoirs  near  the  head  of  Lump  Gulch, 
In  Jefferson  county ;  the  upper  one,  situated 
near  the  divide,  covered  a  large  area;  the 
lower  one  was  formed  by  throwing  a  dam 
directly  across  the  gulch  and  was  of  much 
less  extent  There  was  a  feed  pipe  conduct- 
ing water  from  the  upper  to  the  lower  one. 


The  elevation  of  the  lower  reservoir  was 
some  500  feet  greater  than  plaintiff's  prem- 
ises, which  were  situated  down  the  £ulcli. 
In  the  dam  of  this  reservoir  there  was  a 
waste  gate,  and  at  the  upper  reservoir  there 
was  a  wasteway.  On  June  3,  1908,  the 
waste  gate  and  a  part  of  the  .dam  of  the 
lower  reservoir  were  washed  out  releasing 
the  waters  which  caused  the  injury  to  plain- 
tiff's property. 

1.  It  is  contended  that  there  is  a  fatal  va- 
riance between  the  pleadings  and  the  proof. 
The  complaint  describes  with  great  minute- 
ness of  detail  the  location  of  each  reservoir, 
the  relation  which  each  bore  to  the  other, 
and  defines  the  duty  which  the  defendant 
owed  in  the  maintenance  and  operation  of 
sudi  reservoirs.  It  Is  alleged  that  neither 
reservoir  was  properly  equipped  with  over- 
flows or  wastewaya;  that  the  dam  of  each 
was  allowed  to  become  defective.  Insecure, 
and  dangerous,  which  facts  were  known  to 
the  defendant  or,  In  the  exercise  of  reason- 
able diligence,  ought  to  have  been  known  to 
him.  It  is  then  alleged  that  on  or  about 
June  3,  1908,  the  defendant  negligently  per- 
mitted more  water  to  accumulate  In  each 
reservoir  than  Its  dam  and  embankments 
were  capable  of  retaining;  that  thereupoD 
defendant  negligently  turned  water  from  the 
upper  Into  the  lower  reservoir,  the  dam,  em- 
bankments, waste  gate,  and  overflow  outlets 
of  which  gave  way,  thereby  discharging 
large  quantities  of  water  down  the  gulcb  and 
over  plalntlflTs  premises,  causing  loss  and 
damage  to  his  property. 

At  the  close  of  plaintiff's  case  In  chief  the 
defendant  moved  for  a  nonsuit  Before  pass- 
ing upon  the  motion  the  court  struck  out  all 
evidence  in  the  record  tending  to  show  neg- 
ligence on  the  part  of  the  defendant  In  con- 
structing, maintaining,  or  using  the  upper 
reservoir.  The  reason  given  for  the  ruling 
was  that  such  negligence  If  any  had  been 
shown,  did  not  appear  to  have  contributed  In 
any  way  to  the  breaking  of  the  dam  at  the 
lower  reservoir.  After  this  ruling  was  made, 
counsel  for  defendant  renewed  their  motion 
for  nonsuit  adding  the  additional  ground 
that  there  was  then  a  fatal  variance  between 
the  pleadings  and  proof.  The  motion  was 
denied,  and  error  Is  predicated  upon  the  rul- 
ing. In  their  brief  counsel  for  appellant 
say:  "It  seems  to  us  there  can  be  no  ques- 
tion but  what  the  complaint  makes  the  care 
and  handling  of  two  reservoirs  combined  the 
cause  of  his  damages,  and  In  order  to  recov- 
er he  must  prove  the  same  combination  of 
circumstances  as  there  alleged."  In  other 
words,  as  we  understand  counsel  for  appel- 
lant they  contend  that  since  plaintiff  alleg- 
ed negligence  with  respect  to  both  reservoirs, 
be  must  prove  negligence  with  respect  to 
both  to  make  his  case,  and,  since  the  court 
struck  out  all  evidence  of  negligence  which 
referred  to  the  construction,  use,  or  maln- 
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tenance  of  tbe  upper  reaerroir,  fbe  remain- 
Isg  proof  of  negligence  with  respect  to  tbe 
lower  one  does  not  correspond  to  the  allega- 
^tions  of  negligence  with  respect  to  botli. 
There  Is  not  any  dispute  as  to  the  general 
mle  of  law  that,  where  several  acts  of  neg- 
ligence are  charged  In  tbe  complaint,  proof 
of  all  of  them  Is  not  necessary.  A  recovery 
will  be  sustained  upon  proof  of  any  one  of 
tbem,  if  tbe  act  of  negligence  proven  is 
shown  to  be  a  proximate  cause  of  the  injury. 
Mlze  V.  Rocky  M.  Bell  Tel.  Co.,  38  Mont. 
521,  100  Pac.  971,  129  Am.  St  Rep.  658; 
Moyse  ▼.  Northern  Pacific  Ry.  Co..  41  Mont 
272,  106  Pac.  1062. 

Bnt  it  is  said  that  the  act  of  negligence 
with  respect  to  the  npper  dam.  and  the  act 
of  n^Iigence  with  respect  to  tbe  lower  one, 
are  pleaded  as  concurrent  acts,  both  of  which 
the  plaintiff  in  his  complaint  made  neces- 
sary to  constitute  bis  cause  of  action,  and 
therefore  it  was  equally  necessary  for  him 
to  prove  both  as  alleged.  While  the  courts 
liave  been  somewliat  lax  in  the  use  of  tbe 
word  "concurrent"  we  tbinlt  the  correct  rule 
is  that  where  two  acts  of  negligence  are 
charged  in  tbe  complaint  and  the  pleading 
disdoses  that  neither  act  in  itself  would 
have  caused  the  injury,  but  that  tbe  concur- 
rence of  both  was  necessary  to  produce  the 
result  of  which  complaint  is  made,  then  proof 
of  both  concurrent  acts  is  necessary.  This 
is  the  mle  deduced  from  the  authorities  by 
this  court  in  Forsell  t.  Pittsburgh  &  Mont 
Copper  Co.,  38  Mont  408,  100  Pac.  218.  The 
complaint  in  this  action  charges  negligence 
with  respect  to  the  upper  reservoir,  but  It 
also  discloses  beyond  question  that  it  was 
tbe  breaking  of  the  dam  at  the  lower  reser- 
voir which  caused  plalntitC's  injury.  The 
plaintiff  does  not  charge  directly  nor  indi- 
rectly that  but  for  the  negligent  construc- 
tion, maintenance,  or  use  of  the  upper  reser- 
voir the  lower  dam  would  not  have  given 
way.  In  fact  as  we  understand  the'  com- 
plaint the  allegations  with  respect  to  the 
negligent  use  of  tbe  upper  reservoir  are 
wholly  immaterial,  in  the  sense  that,  had 
they  been  omitted,  plaintiff  would  still  have 
stated  bis  cause  of  action,  and  those  allega- 
tions do  not  add  anythi..<;  to,  nor  detract 
from,  the  cause  of  action  stated  with  respect 
to  the  negligence  at  tbe  lower  reservoir. 
Tbe  gist  of  plaintiff's  complaint  Is  that  de- 
fendant negligently  permitted  tbe  dam  at 
the  lower- reservoir  to  become  in  a  weaken- 
ed, defective,  and  dangerous  condition,  and 
with  knowledge  of  this  fact  he  then  negli- 
gently permitted  more  water  to  accumulate 
in  the  reservoir  than  the  dam  in  its  defective 
condition  could  withstand.  It  appears  to  us 
that  the  allegations  with  respect  to  negli- 
gent construction,  use,  and  maintenance  of 
tbe  upper  reservoir  were  intended  merely  as 
a  description  or  recital  of  the  conditions 
which  finally  resulted  in  the  breaking  of  the 
lower  dam.  But  It  was  immaterial,  as  a 
matter  of  pleading  or  as  a  matter  of  fact 


for  what  reason  the  Borplas  water  was  let 
into  the  lower  reservoir,  or  whether  that  sur- 
plus came  from  the  upper  reservoir  or  from 
melting  snow  or  any  other  source,  if  tbe 
allegations  with  respect  to  negligence  at  ttie 
lower  reservoir  were  proven.  Counsel  for 
appellant  cite  Pierce  v.  Great  Falls  &  C.  Ry. 
Co.,  22  Mont  445,  66  Pac  867;  Spellman  v. 
Rhode,  33  Mont  21,  81  Pac.  395;  Flaherty 
V.  Butte  Electric  Ry.  Co.,  40  Mont  454.  107 
Pac.  416;  and  Knuckey  v.  Butte  Electric 
Ry.  Co.,  41  Mont  314,  109  Pac.  979.  But 
those  cases  present  an  entirely  different 
question  f r<MU  the  one  before  us,  viE.,  allega- 
tions constituting  one  cause  of  action,  and 
proof  of  another  and  dlfTerent  cause  of  ac- 
tion. If  we  assume  that  there  was  a  tech- 
nical variance  In  this  Instance,  it  is  liardly 
conceivable  that  the  defendant  was  injured 
in  that  be  was  not  called  upon  to  meet  proof 
of  all  the  allegations  of  the  complaint.  So 
long  as  he  was  not  surprised  by  having  to 
meet  at  tbe  trial  Issues  not  pleaded,  he  can- 
not have  t>een  misled  to  his  prejudice,  and 
tbe  provisions  of  section  6585,  Rev.  Codes, 
are  proiierly  invoked  against  him.  Vreeland 
V.  Edens.  35  Mont  413,  89  Pac.  735. 

2.  Objection  was  made  at  the  trial  to  cer- 
tain inquiries  directed  to  the  witness  Wade, 
coQceming  conditions  at  the  reservoirs  in 
1894.  But  the  witness  testified  that  bis 
investigation  at  tliat  time  was  confined  to 
the  upper  reservoir,  and  tbe  evidence  was 
afterwards  excluded  from  the  Jury  by  tbe 
ruling  made  at  the  time  tbe  motion  for  non- 
suit was  denied,  and  defendant  cannot  com- 
plain. An  objection  was  made  to  a  question 
propounded  to  the  witness  Botkin;  but  the 
record  bills  to  disclose  any  ruling  made  there- 
on by  tbe  trial  court,  and  there  is  therefore 
nothing  for  us  to  review.  People  v.  Murray, 
52  Mich.  288,  17  N.  W.  843,  cited  with  ap- 
proval in  State  v.  Vanella,  40  Mont  326,  106 
Pac.  364. 

The  witness  Bradc  was  asked:  "Q.  Did 
you  ever  Icnow  of  any  improvements  that 
were  made  on  that  dam,  or  either  of  those 
dams,  from  tbe  first  time  you  saw  them  in 
1894,  until  it  broke?"  and  answered:  "Tes, 
sir ;  there  was  some  improvements  made  tltat 
summer.  I  think  it  was  in  1894.  They  put 
up  some  cribbing  on  tbe  lower  dam,  and 
done  some  work  on  the  side  of  the  big  dam." 
After  tbe  answer  was  made,  an  objection  was 
interposed  and  overruled.  The  ruling  was 
correct.  The  objection  came  too  late.  Poin- 
dexter  &  Orr  Livestock  Co.  v.  Oregon  Short 
Line  R.  Co.,  33  Mont  338,  83  Pac.  886;  Mar- 
tin V.  Corscaddoi,  34  Mont  308,  86  Pac.  88; 
State  V.  Rhys,  40  Mont  131,  105  Pac.  ^4. 
But  aside  from  tbe  ground  suggested  above 
for  the  Justification  of  the  trial  court's  rul- 
ing in  the  last  Instance,  tbe  court  was  cor- 
rect in  admitting  the  testimony  of  eaCh  of 
the  last  two  witnesses.  If  it  served  no  other 
purpose,  the  evidence  tended  to  disclose 
such  a  condition  at  the  lower  dam  for  such 
a  length  of  time  that  defendant  could  not  be 
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beard  to  say  that  he  had  not  been  given  suf- 
fldent  opportunity  to  ascertain  the  defects 
and  remedy  them.  5  Thompson  on  Negli- 
gence, 5974;  Hunt  v.  Dubuque,  96  Iowa,  314, 
65  N.  W.  319.  The  evidence  was  also  com- 
petent for  the  purpose  of  making  a  compari- 
son of  the  condition  of  the  dam  in  1894,  with 
its  condition  immediately  prior  to  the  time 
it  gave  way.  Cook  v.  Town  of  Barton,  66 
Vt.  65,  28  Atl.  631.  The  evidence,  taken  as 
a  whole,  fairly  shows  that  the  condition  of 
the  lower  dam  had  gradually  grown  worse 
from  1894  to  the  time  it  gave  way,  and  that 
the  people  below  the  dam  were  apprehensive 
as  to  the  safety  of  themselves  and  their 
property. 

3.  While  the  witness  Wilson  was  on  the 
stand,  counsel  for  defendant  propounded  to 
him  this  question:  "Mr.  Wilson,  in  your 
placer  mining  experience  have  you  ever  had 
your  flume  boxes  and  ditches  filled  with  wa- 
ter or  mud  or  debris?"  An  objection  was 
made,  but  the  record  falls  to  disclose  any 
ruling.  Counsel  for  defendant  then  made 
the  following  offer  of  proof:  "Defendant  of- 
fers to  prove  by  the  witness  Wilson,  now  on 
the  stand,  that  an  unprecedented  flood  or 
washout  which  somehow  takes  out  or  re- 
moves a  box  flume  which  is  Imbedded  in  a 
prepared  ditch,  and  also  a  flume  which  has 
been  built  by  cutting  into  the  natural  ground 
may  be  at  a  small  expense  reasonably  ex- 
pected to  be  repaired  and  put  in  good  work- 
ing condition  by  the  removal  of  the  earth 
and  debris  which  has  become  lodged  there- 
in, and  that  the  simple  filling  up  or  flooding 
of  a  flume  ditch  or  flume  box  does  not  neces- 
sarily mean  its  destruction,  and  that  the 
same  may  be  put  In  good  working  condition 
by  the  removal  of  the  dCbrls  therein."  This 
ofTer  was  excluded,  and  error  is  predicated 
upon  the  ruling.  The  ruling  was  correct  for 
several  reasons: 

(1)  The  witness  had  not  shown  that  he 
was  ever  in  Lump  Qulcb  or  knew  anything 
of  the  extent  to  which  the  flood  from  de- 
fendant's reservoir  had  damaged  the  plaln- 
tlfTs  property. 

(2)  Considered  in  the  light  of  a  hypotheti- 
cal question  calling  for  the  opinion  of  an  ex- 
pert, the  offer  was  too  broad  and  covered 
matters  for  which  a  proper  foundation  bad 
not  been  laid.  If  the  flume  was  destroyed, 
the  cost  of  repairing  it  was  a  matter  of 
proof  which  did  not  involve  any  difficulty. 
If  it  was  merely  filled  with  dfibris,  the  cost 
of  removing  the  debris,  was  a  matter  sus- 
ceptible of  proof;  while.  If  the  flume  was  In- 
jured, but  not  totally  destroyed,  the  cost  of 
repairing  it  was  a  matter  of  proof;  but 
none  of  these  matters  called  for  the  form  of 
proof  contained  in  the  offer.  In  the  absence 
of  a  showing  that  the  witness  knew  the 
amount  of  fluming  involved,  its  size,  the 
quality  of  material  used  In  its  construction, 
etc.,  or  the  condition  in  which  It  was  left 
by  the  flood,  the  testimony  sought  to  be 
elicited  by  the  offer  would  amount  to  noth- 


ing more  than  a  mere  specolatlon  by  the  wit- 
ness. 

(3)  The  offer  contained  some  matters  upon 
which  the  witness  might  properly  have  giv- 
en his  opinion,  and  others  for  which  there 
was  not  any  proper  foundation;  as,  for  In- 
stance, the  assumption  that  the  flume  was 
merely  fllled  with  debris.  In  Farlelgh  v. 
Kelley,  28  Mont.  421,  72  Pac.  756,  63  L.  R. 
A.  319,  this  court  said:  "So  long,  then,  as 
the  offer  Included  evidence  Incompetent, 
coupled  with  that  which  may  have  been  com- 
petent, the  court  committed  no  error  in 
excluding  the  offer  in  Its  entirety.  It  was 
not  the  duty  of  the  court  to  separate  the 
competent  from  the  incompetent  matter, 
and  admit  the  one  and  exclude  the  other. 
It  properly  passed  upon  the  offer  as  made, 
and  was  not  required  to  do  for  counsel  that 
which  he  should  have  done  for  himself."  To 
the  same  effect  was  the  ruling  in  Bair  v. 
Struck,  29  Mont  45,  74  Pac.  69,  63  L.  R.  A. 
481. 

Error  is  also  predicated  upon  the  refusal 
of  the  trial  court  to  permit  the  witness  Pratt 
to  answer  the  following  question:  "From 
your  experience  and  knowledge  of  drainage 
conditions,  would  the  relative  drainage  con- 
ditions be  anywhere  near  similar  from  the 
Chessman  reservoir  and  out  of  it  as  they 
would  be  in  the  Hale  reservoir  and  out  of 
it?"  In  passing  upon  the  objection  the  trial 
court  said  to  counsel  for  defendant:  "If 
you  will  prove  the  conditions  pertaining  in 
the  Hale  reservoir  drainage  territory,  and 
base  a  hypothetical  question  on  that,  the 
witness  may  answer  and  give  his  opinion  in 
regard  to  it"  After  the  ruling  was  made, 
the  witness  was  interrogated  further,  and 
testified  that  the  Chessman  and  Hale  res- 
ervoirs are  about  2«4  miles  apart;  that  they 
are  on  opposite  sides  of  a  separating  water- 
shed, and  further  said:  "I  should  say  that 
the  altitude  and  the  timber  conditions  of 
both  places,  and  the  general  topographical 
conditions  are  similar,  but  I  don't  think  I 
can  say  that  the  precipitation  would  neces- 
sarily be  the  same.  The  altitude  and  the 
topographical  and  timber  conditions  are  the 
same."  Counsel  did  not  renew  the  question 
to  which  the  objection  bad  been  sustained, 
or  attempt  further  to  comply  with  the  sug- 
gestion of  the  court,  and  are  not  now  in 
position  to  complain.  Doubtless  the  answer 
of  the  witness  Just  quoted  discouraged  fur- 
ther investigation. 

The  following  question  was  also  asked  the 
same  witness:  "Assuming  that  the  dam  in 
question  had  been  there  for  thirty  years, 
what  have  you  to  say  as  to  its  sufficiency  for 
ordinary  and  expected  rainfalls?"  An  ob- 
jection to  this  question  was  sustained,  and 
error  is  predicated  upon  the  ruling.  In  the 
absence  of  an  offer  to  prove.  It  is  Impossible 
for  us  to  say  that  the  defendant  was  prej- 
udiced by  the  court's  ruling.  The  record 
discloses,  however,  that  immediately  after 
the  ruling  was  made  counsel  for  defendant 
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(deed  the  witness:  "Mr.  Pratt,  what  bare 
fOD  to  say  from  your  experience  as  to  the 
Riffidency  of  the  dam  In  question  to  hold  or 
take  care  of  a  reservoir  of  twenty  acres, 
whose  greatest  depth  Is  between  twenty  and 
twenty -eight  feet?''  and  the  witness  answer- 
ed: "The  dimensions  of  the  dam  are  ample, 
tod  the  age  of  It  Is  a  very  good  Indication 
tlut  it  Is  capable  of  standing  that  worlt." 
It  appears,  then,  after  all,  that  defendant 
got  from  the  witness  Just  what  he  sought  by 
tbe  other  question,  so  far  as  we  can  deter- 
Bioe. 

4.  Objections  are  made  to  Instruction  No. 
1,  glTen  to  the  Jury.    It  is  said: 

(a)  Tbe  court  told  the  Jury  that  the  issues 
before  tbem  related  only  to  the  lower  reser- 
Toir,  and  complaint  is  made  that  this  elim- 
inated tbe  issue  with  respect  to  tbe  upper 
leserroir;  but,  on  the  motion  of  counsel  for 
defendant,  tbe  court  had  excluded  ail  evi- 
dence relating  to  negligence  in  tbe  construc- 
tion, nse  or  maintenance  of  tbe  upper  reser- 
wlr,  and  certainly  they  cannot  now  com- 
plain that  tbe  trial  court  adopted  their  own 
Tiew.  In  any  event,  if  tbe  instruction  did 
not  set  forth  tbe  Issues  as  fully  as  counsel 
for  defendant  thought  they  should  have 
been,  it  was  their  duty  to  offer  an  Instruc- 
tion to  meet  their  views.  Having  failed  to 
do  this,  they  cannot  complain.  Bardesty  t. 
Urgey  Lumber  Co.,  34  Mont.  151,  86  Pac.  2d. 

(b)  It  is  said  that  tbe  instruction  is  objec- 
tionable in  that  It  assumes  as  a  fact  a  mat- 
ter in  dispute,  viz.,  that  the  lower  dam 
actually  broke  or  gave  way.  Admitting  that 
the  histmctlon  really  assumes  that  the  lower 
dam  broke,  we  do  not  agree  with  counsel 
that  this  was  a  matter  In  dispute.  The  evi- 
dence is  practically  all  one  way — that  tbe 
dam  Itself  broke.  The  very  best  Justification 
for  tbis  conclusion  is  found  in  defendant's 
Exhibit  3,  which  vividly  portrays  tbe  fact 
we  luve  stated.  But  counsel  is  not  entitled 
to  have  this  objection  heard  here,  for  It  was 
Dot  made  at  the  time  the  instructions  were 
settled;  and  by  section  6746,  Rev.  Codes,  we 
are  limited  in  our  review  to  .the  objections 
made  at  that  time.  Poor  v.  Madison  River 
Power  Co.,  41  Mont  236,  108  Pac.  645 ;  Tergy 
t.  Helena  light  &  Ry.  Co.,  39  Mont.  213,  102 
Pac  310;  Robinson  v.  Helena  Light  &  Ry. 
Co.,  38  Mont.  222,  99  Pac.  837;  Lehane  v. 
Bntte  Baectrlc  Ry.  Co.,  37  Mont  564,  97  Pac. 
1038. 

(c)  Tbe  third  objection  is  that  this  instruc- 
tion submits  to  the  Jury  the  pleadings  for  a 
more  complete  understanding  of  the  Issues 
involved.  We  will  assume,  without  deciding, 
that  this  form  of  objection  raises  the  ques- 
tion of  the  right  of  the  trial  court  to  submit 
the  pleadings  to  the  Jury.  Sectiou  0749,  Rev. 
Codes,  provides:  "Upon  retiring  for  deliber- 
atioD,  the  Jury  may  take  with  them  all  pa- 
ters which  have  been  received  as  evidence 
in  the  cause,  except  depositions  or  copies  of 
nd)  papers  as  ought  not  in  the  opinion  of 
tbe  court,  to  be  taken  from  tbe  person  having 


them  in  possession;  and  they  may  also  take 
with  tbem  notes  of  the  testimony  or  ether 
proceedings  on  the  trial  taken  by  themselves 
or  any  of  tbem,  but  none  taken  by  any  other 
person."  In  some  states  having  similar  stat- 
utory provisions,  the  practice  of  submitting 
the  pleadings  to  the  Jury  has  been  condemn- 
ed. Manifestly  the  only  purpose  which  a 
court  can  have  in  permitting  the  Jury  to 
take  the  pleadings  with  tbem  to  tbe  Jury 
room,  is  to  obtain  a  definite  idea  of  tbe  is- 
sues tried.  If  tbe  Issues  are  stated  fully  in 
tbe  Instructions,  tbe  pleadings  do  not  serve 
the  Jury  any  purpose.  If  the  court  under- 
takes to  state  the  issues,  but  does  not  do  so 
to  the  satisfaction  of  counsel  for  either  party, 
it  is  tbe  duty  of  the  dissatisfied  counsel  to 
propose  an  instruction  which  meets  his  views. 
In  Pazton  v.  Woodward,  31  Mont  195,  78 
Pac.  215,  107  Am.  St  Rep.  416,  this  court 
said:  "While  the  Jury  may  be  permitted  to 
take  with  them  to  tbe  Jury  room  the  plead- 
ings in  the  case,  and,  If  they  desire,  study 
tbe  issues  for  themselves,  the  practice  of 
setting  forth  In  the  Instructions  a  clear  and 
concise  statement  of  the  nature  of  the  case 
and  tbe  issues  to  be  determined,  is  to  be 
commended."  In  Rand  v.  Butte  Electric 
Ry.  Co.,  40  Moht.  398,  107  Pac.  87,  the  fore- 
going excerpt  was  quoted  with  approval. 
After  all  Is  said  that  can  be  said  upon  tbe 
subject  we  fail  to  see  wherein  tbe  defendant 
could  have  been  prejudiced  in  this  instance. 

6.  Objection  was  made  in  tbe  trial  court 
to  instruction  No.  5  given,  on  the  ground  that 
it  permitted  a  recovery  upon  proof  of  negli- 
gence at  the  lower  reservoir,  ignoring  alto- 
gether the  allegations  of  negligence  at  the 
upper  reservoir.  This  presents  the  same 
question  considered  in  paragraph  1  and  sub- 
division (a)  of  paragraph  4  above,  and  which 
has  l>een  determined  adversely  to  appellant's 
contention.  It  Is  said  that  this  Instruction 
also  eliminates  the  defense  of  act  of  God; 
but  that  defense  was  properly  presented  in 
other  instructions.  The  charge  of  the  court 
is  to  be  considered  as  a  whole.  Tbe  court 
cannot  be  required  to  present  every  phase  of 
a  case  In  a  single  instruction;  but  if  the 
charge  in  its  entirety  fairly  presents  tbe 
questions  Involved,  it  will  be  held  sufficient 
Harrington  v.  Butte,  Anaconda  &  Pac.  Ry. 
Co.,  36  Mont  478,  93  Pac.  640. 

6.  We  think  Instruction  No.  6,  given  by 
the  court  Is  not  open  to  any  objection  made 
to  it  in  tbe  trial  court  In  effect,  tbis  in- 
struction told  the  Jury  that  if  the  injury  to 
plalntlCTs  property  was  occasioned  by  a  com- 
bination of  (1st)  negligence  on  tbe  part  of 
the  defendant,  and  (2d)  an  unprecedented 
flood,  or,  in  other  words,  an  act  of  God,  then 
plaintiff  would  still  be  entitled  to  recover  if 
tbe  negligence  of  defendant  was  a  proximate 
cause  of  tbe  injury.  No  doubt,  bad  tbe  de- 
fendant requested  It  the  trial  court  would 
have  defined  "proximate  cause"  in  the  lan- 
guage of  tbis  court  in  Mize  v.  Rocky  Moun- 
tain Bell  Tel.  Co.,  Above.     Tbe  Instruction 
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correctly  states  the  law  as  declared  by  this 
court  In  Melsner  v.  City  of  Dillon,  29  Mont. 
116,  74  Pac.  130;  Mulrone  v.  Marshall,  35 
Mont.  238,  88  Pac.  797;  and  Blrsch  v.  Citi- 
zens' Electric  Co.,  36  Mont  574,  93  Pac.  940. 

We  have  examined  the  other  assignments 
made  by  counsel  for  appellant,  but  do  not  find 
therein  any  questions  which  merit  special 
mention.  In  our  review  of  this  case  we  have 
proceeded  upon  the  theory  followed  In  the 
lower  court — the  theory  of  negligence  on  the 
part  of  the  defendant  Just  what  effect 
should  be  given  to  sections  2138  and  2139, 
Rev.  Codes,  has  not  been  urged  upon  our 
attention,  and  we  shall  not  express  onr 
views  until  the  question  has  been  fully  pre- 
sented. 

This  record  contains  440  closely  printed 
pages,  and  In  our  opinion  Is  as  free  from 
error  as  any  we  have  had  before  us.  The 
cause  was  tried  exceedingly  well  on  the  part 
of  the  court  and  counsel;  the  Issues  were 
fairly  presented  to  the  Jury,  and  with  their 
disposition  of  them  we  find  no  reason  for 
interfering. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

SMITH,  J.,  concurs.  BRAkTLY,  O.  J.,  be- 
ing absent,  talces  no  part  in  the  foregoing  de- 
cision. 


(42  Mont.  224) 

DB  ATLET  v.  NORTHERN  PAG.  RI.  CO. 

(Supreme  Court  of  Montana.    Nov.  22,  1910.) 

1.  Railroads  (8  345*)— Injuries  at  Cboss- 
ings—Neolioencb;— Complaint. 

A  compiaiat  in  an  action  for  injuries  caused 
by  a  train  frightening  a  team  at  a  crossing 
which  charges  that  the  company  was  negligent 
In  placing  box  cars  on  a  side  track  near  the 
crossing,  obstructing  the  view  of  the  main  track, 
in  failing  to  give  any  warning  signal  as  the 
train  approached  the  crossing,  in  running  the 
train  at  an  excessively  high  rate  of  speed,  and 
in  sounding  the  whistle  unusually  loud  as  the 
train  passed  the  team,  does  not  charge  the  sev- 
eral acts  of  negligence  as  concurrent  in  the  sense 
that  proof  of  all  is  necessaiy  to  make  out  a 
case. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1113-1116;  Dec.  Dig.  §  345.*] 

2.  Railroads  (§  813*)— Operation— Signals 
OF  Trains  Approachino  Csossinos— Stat- 
utes. 

A  railway  company  failing  to  give  any  sig- 
nal of  the  approach  of  a  train  to  a  crossing  un- 
til it  was  approximately  100  feet  from  the  cross- 
ing when  the  whistle  was  sounded,  violated  Rev. 
Codes,  $  4289,  requiring  the  giving  of  signals 
by  sounding  the  whistle  and  ringing  the  bell 
from  50  to  80  rods  from  the  crossing  and  a 
prima  facie  case  of  negligence  was  shown. 

[Eld.  Note. — For  other  cases,  see  Railroads, 
Cent  EHg.  §S  1002,  1004,  lOOo;  Dec.  Dig.  $ 
313.*] 

3.  Appeal  and  Error  (J  1039*)— Harmless 
Error— Variance. 

The  variance  between  the  complaint  in  an 
action  against  a  railroad  company  alleging  that 
it  negligently  failed  to  give  an^  warning  signal 
as  its  train  approached  a  crossing,  and  the  evi- 


dence that  the  train  approached  the  crossing 
without  any  signal  until  it  was  approximately 
100  feet  from  the  crossing  when  the  whistis 
was  sounded,  was  immaterial,  as  the  evidence 
showed  a  violation  of  Ilev.  Codes,  {  4289,  re- 
quiring signals  from  50  to  80  rods  from  the 
crossing  so  that  a  prima  facie  case  of  negligence 
was  established  by  mere  proof  of  the  violation 
of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4086 ;   Dec.  Dig.  {  1039.*] 

4.  Railroads  (S  350*)- Accidents  at  Cross- 
ings—Negligence— Question  FOR  Jury. 

Whether  a  railroad  company  which  op- 
erated a  passenger  train  at  the  rate  of  25  miles 
per  hour  within  city' limits  and  over  a  crossing 
obstructed  from  view  by  cars  standing  on  an  ad- 
jacent track,  and  without  giving  any  warning 
of  the  approach  of  the  train  until  it  was  within 
100  feet  of  the  crossing,  was  guilty  of  action- 
able negligence,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  1152-1165;  Dec.  Dig.  i  350.*] 

5.  Railroads  (g  344*)— Accident  at  Cross- 
iNO— Complaint— SoFFiciKNCT. 

A  complaint  in  an  action  against  a  railroad 
company  for  injuries  caused  by  a  train  frighten- 
ing a  team  at  a  crossing,  which  alleges  that  the 
company  was  negligent  m  placing  cars  on  an  ad- 
jacent track  obstructing  the  view  of  the  main 
track  on  which  the  train  was  running,  in  failing 
to  give  any  warning  signal  as  the  train  ap- 
proached the  crossing,  in  running  the  train  at 
an  excessively  high  rate  of  speed,  and  in  sound- 
ing the  whistle  unusually  loud  as  the  train 
passed  the  team,  though  indefinite  for  failing  to 
aver  the  causal  connection  between  some  of  the 
acts  of  negligence  and  the  injury,  is  sufficient 
in  the  absence  of  a  special  demurrer  or  a  mo- 
tion to  make  more  specific. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  if  1107-1112;   Dec.  Dig.  i  344.*] 

Appeal  from  District  Coort,  Parlt  County; 
Frank  Henry,  Judge. 

Action  by  W.  H.  De  Atley  against  the 
Northern  Pacific  Railway  Company.  From  a 
judgment  for  defendant  plaintiff  ''appeals. 
Reversed  and  remanded. 

Miller  &  O'Cbnnor,  for  appellant  Wm. 
Wallace,  Jr.,  John  O.  Brown,  and  R.  F. 
Gaines,  for  respondent 

HOLLOW  AT,  J.  Near  the  easterly  yard 
limlta  in  the  city  of  Livingston,  during  the 
month  of  July,  1908,  the  defendant  railway 
company  mn'-itained  four  tracks,  which  for 
the  purposes  of  this  appeal  will  be  designat- 
ed the  "Main,"  "No.  1,"  "Old,"  and  "Stock 
Yards"  tracks.  The  "Main"  track  over  which 
passenger  trains  were  operated  was  the  most 
southerly  one.  Some  66  feet  north  of  this 
track  was  "No.  1"  track.  North  of  "No.  1" 
track  was  the  "Old"  track ;  and  north  of  this 
the  "Stock  Yards"  track.  These  four  tracks 
crossed  the  public  road  within  the  city  lim- 
its. On  or  about  July  9,  1908,  the  pUilntlff 
was  hauling  grain  from  bis  home  north  of 
Livingston,  to  the  elevator  in  tliat  city,  using 
a  four-horse  team  In  bis  work,  and  It  was 
necessary  for  him  to  cross  the  four  tracks 
mentioned  at  the  public  road  crossing  re- 
ferred to  above.  When  plalntlfTs  team  had 
crossed   track    "No.    1,"   a   passenger    train 


•For  atber  coses  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Serits  ft  Rap'r  Ind«zs* 
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fflOTed  rapidly  from  tbe  west  on  tbe  "Main" 
titdk,  passed  plaintlflTs  team,  which  became 
frightened  and  unmanageable,  upset  the  wag- 
to  on  which  plaintiff  was  riding,  with  the  re- 
mit that  plaintiff  was  crippled,  his  wagon 
damaged  and  one  of  his  horses  injured.  At 
tlie  conclusion  of  the  testimony  upon  the 
trial  of  the  case,  the  court  granted  defend- 
lafs  motion  for  a  directed  verdict,  and  un- 
d«  instnictlon  a  verdict  was  returned  In  fa- 
rai  at  the  defendant  and  a  Judgment  ren- 
dered and  entered  in  accordance  therewith. 
From  an  order  denying  his  motion  for  a  new 
trial  the  plaintiff  appealed. 

The  complaint  charges  that  the  railway 
wmpany  was  negligent  in  the  following  par- 
tlenlars:  (1)  In  placing  a  number  of  box 
cars  on  track  "No.  1"  Immediately  west  of 
the  crossing,  which  cars  obstructed  the  plain- 
tUTs  view  of  the  "Main"  tracl:  to  the  west; 
(9  hi  failing  to  give  any  warning  signal  as 
its  passenger  train  approached  the  crossing ; 
&i  In  running  Its  train  at  an  excessively 
h^b  rate  of  speed;  and  (4)  In  sounding  the 
whistle  of  the  locomotive  drawing  the  pas- 
Koger  train,  unusually  loud  as  the  train 
passed  plaintiff's  team.  All  these  allega- 
tions of  negligence  were  denied  In  the  an- 
swer, and  the  defendant  pleads  affirmatively 
tlM  defense  of  contributory  ngllgence.  The 
motion  for  a  directed  verdict  specifies  as  the 
gtoonds  thereof,  that  plaintiff  failed  to  prove 
aH  the  concurring  acts  of  negligence  charg- 
ed; that  he  failed  to  prove  any  act  of  neg- 
ligence alleged,  and  that  tbe  evidence  shows 
contrtbntory  negligence  on  plaintiff's  part. 
Tbe  order  sustaining  the  motion  Is  general. 
In  this  conrt  counsel  for  respondent  railway 
company  have  not  urged  the  defense  of  con- 
ttibotory  negligence,  but  have  Insisted  that 
tbe  trial  court's  order  Is  fully  justified  upon 
the  other  grounds  of  the  motion. 

1.  It  la  Insisted  that  the  several  acts  of 
negligence  are  charged  as  concurrent,  in  the 
aawe  that  proof  of  all  of  them  is  necessary 
to  make  out  the  plaintiflTs  case,  but  with  this 
we  do  not  agree.  In  attempting  to  show  the 
ansa]  connection  between  the  acts  of  negli- 
geace  charged  and  the  Injury  to  plaintiff,  tbe 
complaint  might  have  been  much  more  spe- 
dflc,  and  we  are  not  prepared  to  say  at  this 
tbne  that  proof  of  any  one  of  the  acts  of 
negligence  charged  would  warrant  a  recov- 
ery In  plaintitrs  favor;  but  we  think  that 
the  all^ations  with  respect  to  one  or  two 
of  the  negligent  acts  might  have  been  omit- 
ted and  tbe  complaint  still  state  a  cause  of 
action ;  In  other  words,  that  tbe  several  acts 
of  negligence  are  not  charged  to  be  so  far 
Interdependent  that  proof  of  all  Is  essential 
to  make  oat  a  case.  For  Instance :  It  can- 
not be  said  that  the  complaint  makes  the 
allegation  with  respect  to  the  act  of  leaving 
the  box  cars  on  "No.  1"  track  essential  to  a 
complete  statement  of  the  cause  which  led 
directly  to  plaintiff's  injury.  The  case  of 
PorseU  ▼.  Pittsburgh  &  Mont  Copper  Co., 
tS  Mont.  403.  100  Pac.  218,  presents  one  of 


the  best  examples  to  be  found  In  the  books, 
of  a  complaint  which  charges  concurrent 
acts  of  negligence,  using  the  term  "concur- 
rent" in  the  sense  of  acts  so  far  mutually  de- 
pendent that  In  the  absence  of  any  one  the 
accident  would  not  have  occurred.  The 
word  "concurrent"  is  not  an  apt  one  to  use 
In  this  connection,  but  the  courts  have  adopt- 
ed it  for  want  of  a  better  term.  In  Freder- 
ick v.  Hale,  42  Mont  — ,  112  Pac.  70  [not 
yet  officially  reported],  we  reviewed  this 
question  at  length,  and  distinguished  cases 
of  the  class  to  which  the  Forsell  Case  be- 
longs from  cases  In  which  several  acts  of 
negligence  are  charged,  but  In  which  a  com- 
bination *of  all  the  acts  is  not  made  essen- 
tial to  produce  the  Injury.  Our  conclusion 
is  that  under  the  allegations  of  this  com- 
plaint It  was  not  necessary  for  plaintiff  to 
prove  all  the  acts  of  negligence  as  charged 
In  order  to  make  out  his  case. 

2.  It  Is  urged  that  plaintiff  did  not  prove 
any  act  of  negligence  alleged.  One  act  of 
negligence  charged  was  the  failure  of  de- 
fendant's employes  who  operated  the  passen- 
ger train  to  give  any  warning  signal  as  the 
train  approached  the  crossing  over  which 
plaintiff  was  about  to  pass.  Section  4289, 
Rev.  Codes,  provides:  "If  any  railroad  cor- 
poration within  this  state  •  *  *  shall 
permit  any  locomotive  to  approach  any  high- 
way, road  or  railroad  crossing,  without  caus- 
ing the  whistle  to  be  sounded,  at  a  point  be- 
tween fifty  and  eighty  rods  from  the  cross- 
ing, and  the  bell  to  be  rung  from  said  point 
until  the  crossing  Is  reached,  *  •  *  [it] 
shall  be  deemed  guilty  of  a  misdemeanor," 
etc.  The  evidence  in  this  case  tends  to  show 
that  the  passenger  train  approached  the 
crossing  In  question  without  giving  any 
warning  signal  whatever  until  It  was  approx- 
imately 100  feet  from  the  crossing,  when  the 
whistle  was  sounded.  There  Is  In  fact  a 
slight  variance  between  tbe  allegation  of  tbe 
complaint  and  the  proof,  but  it  can  hardly 
be  said  to  be  material.  The  evidence  tends 
to  show  a  violation  by  the  defendant  compa- 
ny of  the  provision  of  the  statute  referred 
to  above,  and  this  cf  itself  makes  out  a  pri- 
ma facie  case  of  negligence.  Hunter  v.  Mon- 
tana Central  Ry.  Co.,  22  Mont  525,  57  Pac. 
140;  Sprague  v.  Northern  Pacific  Ry.  Co., 
40  Mont  481,  107  Pac.  412. 

3.  The  evidence  tended  to  show  that  the 
passenger  train  was  proceeding  at  the  rate 
of  25  miles  per  hour.  We  are  not  prepared 
to  say  that,  standing  alone,  this  evidence  is 
sufficient  to  establish  negligence  as  a  matter 
of  law,  but  when  considered  in  connection 
with  the  evidence  tending  to  show  tliat  the 
crossing  was  within  the  city  limits;  that 
plaintiff's  view  was  obstructed  by  the  cars 
standing  on  "No.  1"  track;  and  that  there 
was  not  Any  warning  given  of  the  approach 
of  the  train  until  it  was  within  100  feet  of 
the  crossing,  it  became  a  question  for  the  de- 
termination of  the  jury  whether  under  the 
circiuustances  the  rate  of  speed  was  exces-     j 
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give.  International  &  G.  N.  R.  Co.  t.  Star- 
ling, 16  Tex.  Civ.  App.  865,  41  S.  W.  181;  3 
Elliott  on  Railroads,  {  1160;  2  Thompson  on 
Negligence,  8  1873  et  seq. 

4.  It  cannot  be  said  that  the  evidence  in 
this  case  establishes  contributory  negligence 
on  the  part  of  plaintiff  as  a  matter  of  law. 
In  fact,  counsel  for  respondent  do  not  urge 
that  ground  of  their  motion  In  this  court 

6.  We  think  the  complaint  states  a  cause 
of  action.  Some  of  the  allegations  are  so 
Indefinite  that  It  Is  difficult,  if  not  Impossi- 
ble, to  see  the  causal  connection  between 
some  of  the  acts  of  negligence  and  the  Inju- 
ry. But  in  the  absence  of  a  special  demur- 
rer or  motion  to  make  more  specific, -we  think 
the  complaint  is  sufficient  under  the  rule  re- 
peatedly announced  by  this  court  Logan  v. 
Billings  &  Northern  R.  Co.,  40  Mont  467,  107 
Pac.  416,  and  cases  cited. 

Our  conclusion  is  that  the  case  should 
have  gone  to  the  Jury  for  a  determination  of 
the  merits.  The  order  denying  plaintlfT's 
motion  for  a  new  trial  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

BRANTLT,  0.  J.,  and  SMITH,  J.,  concur. 


(Cl  Wash.  1) 

SAVAGE  V.  CITT  OF  TACOMA. 
(Supreme  Court  of  Washington.    I>ec.  2,  1910.) 

1.  Municipal  Cobpobations  (J  866»)— Pbo- 

CEEDINGS   OF  COUNCIL  —  ORDINANCES — CON- 
FOBMITT  TO  CHARTKB  PBOVISIONS — CBEATINO 

Indebtedness. 

Taooma  City  Charter,  g  49,  provides  that 
no  ordinance  obligating  the  city  for  payment 
of  more  than  $1,000  ghall  be  passed  before  a 
second  regular  meeting  of  the  council,  etc.  Oi> 
dinance  No.  3,204,  providing  for  the  construc- 
tion of  an  extension  to  the  waterworks  system, 
the  letting  of  contracts  therefor  and  payment 
thereof,  and  establishing  a  special  fund  for  such 
pasrment,  was  passed  on  the  night  of  its  pro- 
X>08al,  and  was  submitted  to  and  signed  by  the 
mayor  on  the  following  day.  The  amount  of 
the  contract  was  more  than  $100,000.  and  the 
ordinance  provided  that  this  indebtedness  should 
be  met  by  setting  aside  into  a  special  fund 
certain  revenues  from  the  waterworks  system, 
etc.  Held,  that  the  charter  provision  could  not 
be  limited  to  the  creation  of  a  general  indebt- 
edness, and  that  the  ordinance,  although  it 
created  a  special  fund  to  pay  the  debt,  obligat- 
ed the  city  for  debt,  and  was  Invalid,  as  in 
violation  of  the  charter,  and  a  contract  entered 
into  under  it  could  not  be  the  basis  of  an  action. 

[Ed.    Note.— For  other   cases,   sec   Municipal 
Corporations,  Dec.  Dig.  {  866.*] 

2.  Municipai,  Corporations  (|  loe*)— Pbo- 
CEEDiNos  or  Council— Obdinances—Con- 
FOBMiTT  TO  Charter. 

Where  a  municipal  charter  prescribes  a 
definite  method  for  the  enactment  of  ordinances, 
such  requirements  are  mandatory,  and  no  au- 
thority is  vested  in  the  law-making  body  of 
the  municipality  to  pass  ordinances  except  in 
the  manner  reqnired. 

[EM.   Note. — For  other  cases,  see   Mnnidpal 
Corporations,  Cent  Dig.  i!  221-228;   Dec.  Dig. 

I  loa*] 


3.  judoment  ({  684*)  —  concltjsivene88  in 
General. 

For  a  Judgment  to  operate  as  an  estoppel 
there  must  be  an  identity  of  parties  and  sub- 
ject-matter and.  the  same  issue  depending  on 
the  same  state  of  facts  or  the  same  transaction 
although  in  relation  to  different  rights  or  dif- 
ferent property. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  i  634.*] 

4.  Judgment  (§  735*)— Conclusiveness— Mat- 
ters Concluded— Matters  Not  in  Issue. 

A  prior  judgment  in  a  suit  to  restrain  a 
city  and  a  contractor  from  proceeding  with  a 
contract  made  under  an  ordinance  of  the  city 
for  extension  of  a  waterworks  system  on  the 
ground  of  invalidity  of  the  contract,  which  sus- 
tained its  validity,  is  no  bar  to  a  later  action 
by  the  contractor  against  the  city  for  damafea 
for  breach  of  the  contract,  in  which  the  city 
alleges  the  invalidity  of  the  ordinance  under 
which   the  contract  was  made. 

[Eid.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1263 ;    Dec.  Dig.  i  Ti5»] 

5.  Judgment  (J  704*)— Concldsivbness— Per- 
sons   CONCLUDB[>— PaBTIBS    ON    RECORD    IN 

General. 

A  prior  judgment  rendered  in  an  action 
where  toe  plaintiff  and  defendant  in  a  later  ac- 
tion were  defendants,  assisting  each  other  in 
maintaining  the  validity  of  a  contract,  is  not 
conclusive  of  that  question  as  between  them  in 
such  subsequent  action. 

fEd.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  {  1229 ;    Dec.  Dign  704.*] 

Department  2.  Appeal  from  Superior 
Court  Pierce  County;  M.  I*  Clifford,  Judge. 

Action  by  George  Milton  Savage  against 
the  City  of  Tacoma.  E^om  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Marshall  K.  Snell,  for  appellant  T.  L. 
Stiles,  F.  R.  Baker,  and  Frank  M.  Camahan, 
for  respondent 

MORRIS,  J.  Appellant  brought  this  ac- 
tion to  recover  damages  alleged  to  have  been 
sustained  because  of  the  failure  of  the  city 
to  keep  and  perform  its  contract  providing 
for  an  extension  to  its  water  system,  known 
as  the  "Maplewood  Springs  Extension."  He 
alleged  the  passage  of  the  Initial  ordinance, 
the  execution  of  the  contract  thereunder,  the 
failure  of  the  city  to  perform,  and  finally 
the  repeal  of  the  ordinance.  There  are  oth- 
er allegations  in  the  complaint,  but  they 
are  not  material  to  the  discussion  of  the 
points  before  us.  The  city  answered,  al- 
leging the  Invalidity  of  the  Initial  ordinance. 
In  that  It  was  not  passed  In  accordance 
with  the  provisions  of  the  charter,  and  con- 
ferred no  authority  upon  the  commissioner 
of  public  works  to  enter  into  the  contract 
and  that  the  contract  Itself  was  invalid  be- 
cause of  certain  Irregularities.  The  facta 
alleged  by  the  city,  from  which  It  drew  its 
conclusions  of  Invalidity  and  Irregularity, 
were  all  admitted,  so  that  the  only  question 
before  the  court  viras  one  of  law,  which  was 
passed  upon  on  motion  for  Judgment  upon 
the  pleadings,  the  court  sustaining  the  posi- 
tion of  the  city.  Appellant,  in  order  to  es- 
cape the  legal  contention  of  the  city,  oon- 
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tends  (1)  that  the  ordinance  Is  Talid,  and 
(2)  tbat  the  opinion  and  Judgment  of  this 
conrt  in  Orlffin  v.  Tacoma,  49  Wash.  624, 
95  Pac.  1107,  which  InTOlved  this  same  con- 
tract, are  res  adjndlcata  as  to  the  qnestlons 
DOW  presented,  and  estop  the  city  from  ques- 
tioning the  legality  of  the  ordinance.  So 
that  two  questions  are  presented:  Was  the 
•  ordinance  valid?  and.  If  not,  Is  the  city  es- 
topped by  the  rule  of  res  adjndlcata?  Sec- 
tion 48  of  the  city  charter  provides  that: 
"No  ordinance  obligating  the  dty  for  the 
paymMit  of  more  than  one  thousand  dollars, 
or  vacating  any  street,  highway,  or  alley, 
or  granting  any  franchise  or  privilege  shall 
be  passed  before  the  second  regular  meet- 
ing of  the  city  council  after  Its  introduction, 
nor  nntll  read  in  full  at  two  regular  meet- 
ings of  the  council,  and  no  ordinance  grant- 
ing a  franchise  shall  be  passed  within  thirty 
days  from  its  introduction."  On  March  4, 
1906.  ordinance  No.  8,264,  entitled,  ''An  ordi- 
nance providing  for  the  construction  of  a 
wood  stave  pipe  line,  intalce  head  works, 
pmnphouse,  all  necessary  work  and  ma- 
chinery, and  the  acquiring  of  the  necessary 
lands,  right  of  way,  easements  and  priv- 
ileges for  the  purpose  of  bringing  in  water 
from  Maplewood  Springs  In  Pierce  county 
and  delivering  the  same  to  the  low-service 
reservoir  In  the  city  of  Tacoma,  providing 
for  the  letting  of  contracts  therefor  and  for 
the  payment  thereof,  and  establishing  a  fund 
for  snch  payment,"  was  introduced  in  the 
city  council,  read  a  first  time,  and,  upon  the 
same  night,  passed  to  the  second  and  third 
reading,  and  put  upon  its  final  passage.  Up- 
on Its  passage.  It  was  submitted  to  the  may- 
or, and  was  approved  by  him  on  March  C, 
190&  This  was  in  plain  violation  of  the 
provirions  of  the  charter  supra,  unless  it  can 
be  held,  as  contended  by  appellant,  that  this 
ordinance  does  not  fail  within  the  provi- 
sions of  the  charter,  in  that  it  does  not 
create  a  general  Indebtedness  of  the  city. 
In  support  of  this  contention  he  cites  Win- 
ston v.  Spokane,  12  Wash.  524,  41  Pac.  888, 
Faulkner  ▼.  Seattle,  19  Wash.  320,.  53  Pac. 
365,  and  Dean  v.  Walla  Walla,  48  Wash. 
75,  92  Pac.  805,  holding  that  where  a  city 
enters  into  a  contract  for  the  doing  of  some 
public  work,  the  cost  of  which  Is  not  to  be 
charg>!d  against  the  city  generally,  but 
agaln-it  some  special  fund  thereby  created, 
and  the  only  obligation  assumed  by  the  city 
Is  pa.vment  out  of  such  special  fund,  the  In- 
debtedness thus  contracted  is  not  a  general 
municipal  Indebtedness  within  the  meaning 
of  the  constitutional  limitation.  No  ques- 
tion was  raised  in  those  cases  touching  the 
validity  of  the  ordinance  or  contracts  initi- 
ating the  fund  Involved,  except  tbat  the  con- 
stitutional limitation  was  or  would  be  ex- 
ceeded. In  other  words,  the  ordinance  was 
valid  if  the  indebtedness  was  legal.  So  that 
it  might  be  here  held,  if  a  like  question  were 
presented  by  this  record,  that  if  the  ordi- 
nance  by   its   terms    established  a   special 


fund,  out  of  which  payment  for  this  water 
extension  should  be  jnade,  the  indebtedness 
thus  created  is  not  a  general  municipal  in- 
debtedness. But  such  is  not  the  primary 
question  hera  There  Is  here  no  conten- 
tion as  to  whether  the  Indebtedness  cre- 
ated by  this  ordinance  Is  a  general  or  spe- 
cial indebtedness,  but  rather  is  this  ordi- 
nance one  "obligating  the  city  for  the  pay- 
ment of  more  than  $1,000."  It  Is  admitted 
tbat  the  contract  entered  Into  between  he 
city  and  appellant  called  for  more  than  $100, 
000,  in  payments  to  be  made  by  warrants 
drawn  on  the  Maplewood  Elztenslon  fund, 
which  fund  is  created  by  the  ordinance  "by 
setting  aside  Into  said  fund,  from  the  gross 
revenues  or  proceeds  from  the  waterworks 
system  now  lielonging  to,  or  which  may  here- 
after belong  to,  said  city,  at  least  fifty  per 
centum  (50%)  thereof."  It  was  further  pro- 
vided that,  "the  comptroller  of  said  city  Is  di- 
rected to  draw  a  warrant  In  payment,"  and 
"the  city  treasurer  of  said  dty  is  authorized 
and  directed  to  pay  the  same."  Under  the 
ordinance,  while  the  city  did  not  contract 
for  a  general  municipal  Indebtedness,  it  did 
contract  for  a  special  Indebtedness  and  did 
thereby  obligate  itself  to  the  establishment 
of  a  special  fund  and  for  the  payment  of 
the  money  in  the  special  fund,  which  was 
within  the  meaning  of  the  ordinance,  obligat- 
ing Itself  for  the  payment  of  money  as  much 
as  If  a  general  indebtedness  had  been  cre- 
ated. The  character  of  the  fund  did  not  dis- 
turb the  obligation;  It  only  determined  the 
character  of  the  obligation  and  the  manner 
of  its  enforcement  "The  obligation  assumed 
by  a  public  corporation  under  a  contract  may 
be  general  and  payable  from  funds  raised 
by  general  taxation,  or  special  and  payable 
only  from  moneys  raised  by  spedal  assess- 
ments upon  designated  property.  In  the  for- 
mer case  the  contractor  or  his  assignee  can 
compel  payment  from  the  general  funds  at 
the  disposal  of  the  corporation.  If  the  obliga- 
tion for  the  payment  is  based  upon  a  spe- 
dal fund  he  is  limited  on  his  recovery  to 
such  fund."  Abbott's  Municipal  Corp.  {  294. 
The  words  "obligating  the  city"  cannot  be 
limited  to  the  creation  of  a  general  indebted- 
ness against  the  dty.  They  have  a  broader 
and  more  extended  meaning.  The  city  under 
the  ordinance  undertook  an  obligation  to 
create  this  special  fund  for  the  tieneSt  of  the 
contract,  by  setting  aside  50  per  cent,  of  its 
gross  revenues  from  its  water  system,  and 
It  further  obligated  itself  to  pay  this  fund 
to  appellant.  Each  of  these  obligations  which 
the  city  undertook  under  this  ordinance  was 
"obligating  the  dty  for  the  payment,"  first, 
of  50  per  cent,  of  Its  gross  revenues  from' 
Its  water  system  into  a  special  fund,  and, 
second,  to  pay  the  money  in  this  special 
fund  to  appellant  The  purpose  of  this  pro- 
vision In  the  city  charter  was  to  Insure  cau- 
tion, deliberation,  and  a  full  understanding 
of  the  character  of  the  expenditure,  before  it 
could  obligate  Itself  for  the  payment  of  pub- 
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He  funds.  Sucb  purpose  would  be  entirely 
done  away  with  if  appellant's  construction 
be  given  to  the  charter.  Many  If  not  all  the 
ordinances  initiating  great  public  improve- 
ments undertaken  by  our  municipalities,  pro- 
vide for  the  creation  of  a  special  fund  to  pay 
the  costs  of  such  improvement,  or  create  a 
special  assessment  district  In  which  the  mon- 
ey shall  be  raised  by  special  assessment  up- 
on property  benefited.  It  would  not  do  to 
give  a  construction  to  the  charter  which 
would  permit  ordinances  of  such  a  character 
to  be  rushed  through  a  common  council, 
without  opportunity  for  deliberation  and  the 
exercise  of  due  care  and  complete  under- 
standing of  the  character  of  the  act,  before 
It  should  assume  the  dignity  of  a  municipal 
enactment,  and  bind  the  city  either  directly 
or  Indirectly,  or  a  portion  of  its  citizens,  to 
the  payment  of  large  sums  of  money;  thus 
removing  the"  safeguards  upon  the  power  of 
the  municipality  over  the  property  of  its  citi- 
zens, which  are  sought  to  be  created  by  the 
charter  provision.  The  charter  provision, 
having  been  violated,  in  the  enactment  of 
this  ordinance,  the  ordinance  was  void,  and 
no  authority  could  be  based  upon  it  for  the 
matiiing  of  the  contract  which  is  made  the 
basis  of  this  action. 

We  believe  it  to  be  the  law  that,  where  a 
municipal  charter  prescribes  a  definite  meth- 
od for  the  enactment  of  ordinances,  sucb  re- 
quirements are  mandatory,  and  no  authority 
Is  vested  in  the  lawmaking  body  of  the  mu- 
nicipality to  pass  ordinances  except  in  the 
manner  required  by  the  charter.  Dillon's 
Mnn.  Corp.  (4th  Ed.)  i  309;  Abbott's  Mun. 
Corp.  {  525;  Smith's  Modem  Law  of  Mun. 
Corp.  I  606;  State  t.  Town  of  Bergen,  33 
N.  J.  Law.  72;  Avis  v.  Vineland,  55  N.  J. 
Law,  285,  26  Atl.  149;  DanviUe  T.  Shelton, 
76  Va.  825. 

The  ordinance  being  void,  no  authority  was 
thereby  vested  in  the  commissioner  of  pub- 
lic works,  to  enter  into  the  contract,  and  the 
contract  or  its  breach  could  not  be  made  the 
basis  of  an  action  at  law,  unless,  as  urged 
by  appellant,  the  Judgment  in  the  Griffin  Case 
is  res  adjudicata  and  estops  the  city  from 
now  raising  such  contention.  Reference  is 
made  to  that  case  for  a  determination  of  the 
questions  therein  submitted  to  the  court. 
It  win  be  observed  that  the  court  there  held: 
(1)  That  the  Maplewood  Springs  extension 
was  not  an  addition  to  the  water  system  of 
the  city  requiring  special  ratification  by  the 
electors  of  the  city,  but  such  source  of  water 
supply  was  included  in  the  ratification  giv- 
en by  the  election  of  1893  which  gave  the 
city  the  authority  to  purchase  and  acquire 
all  sources  of  water  supply  then  owned  by 
the  Tacoma  Light  &  Power  Company;  (2) 
that  the  contemplated  extension  was  not  a 
change  in  the  adopted  plan  for  supplying  the 
city  with  water  within  the  purview  of  the 
act  of  1895,  found  at  page  IS  of  the  session 
laws  of  that  year;  (3)  that  a  temporary 
transfer  of  funds  from  the  general  fund  to 


a  special  water  fund  was  not  prohibited  by 
the  city  charter ;  (4)  that  the  pledging  of 
water  receipts,  and  the  transfer  from  the 
general  to  a  special  water  fund,  did  not  obli- 
gate the  city  for  a  new  indebtedness  which 
it  could  not  incur  by  reason  of  the  constitu- 
tional limitation;  (5)  that  the  failure  of  the 
city  comptroller  to  countersign  the  contract 
did  not  invalidate  it.  None  of  these  holdings 
involved  the  validity  of  the  ordinance;  nor 
was  there  in  that  case  any  suggestion  of  the 
invalidity  of  the  ordinance,  nor  any  facts 
such  as  here  are  disclosed  from  which  the 
court  in  that  case  could  have  held  the  ordi- 
nance invalid.  Its  validity  was  assumed  by 
all  parties,  except  in  so  far  as  It  was  then 
contended  that  it  established  a  general  mu- 
nicipal indebtedness.  The  court,  therefore, 
in  that  case  could  not  have  held,  as  we  now 
bold,  that  this  ordinance  was  void  because  of 
the  violation  of  mandatory  requirements  of 
the  charter,  as  to  the  manner  of  its  passage. 
No  such  issue  was  tendered  the  court,  nor 
was  it  possible  under  the  Issues  of  that  case 
to  frame  sucb  a  controversy  and  submit  it 
to  the  court  for  determination.  It  Is  almost 
apparent  from  the  record  of  that  case  that 
there  was  no  real  controversy  between  the 
parties,  but  that  the  case  was  instituted  as  a 
moot  case  in  order  to  determine  a  favorable 
construction  of  the  contract,  and  thus  fore- 
stall any  controversy  thereafter.  The  suit  was 
commenced  April  10,  1908,  the  city  and  this 
appellant  answered  April  13th;  reply  was 
filed  April  15th,  the  cause  submitted  to  the 
lower  court  for  Judgment  April  18th,  and  on 
April  20th,  the  entire  transcript  and  briefs 
of  both  appellant  and  respondents,  with  a 
stipulation  to  submit,  were  filed  in  this  court. 
To  constitute  a  Judgment  as  estoppel  there 
must  be  an  Identity  of  parties  and  subject- 
matter,  and  the  same  issue  depending  upon 
the  same  state  of  facts  or  the  same  transac- 
tion, although  in  relation  to  different  rights 
or  different  property.  But  where  the  ques- 
tion in  the  second  suit,  although  similar  to 
that  in  the  first,  growing  out  of  a  different 
transaction  or  state  of  facts,  is  between  dif- 
ferent parties,  and,  although  growing  out  of 
the  same  subject-matter,  involves  a  different 
question,  there  is  no  res  adjudicata  in  the 
first  Judgment.    23  Cyc.  pp.  1237,  1299. 

The  purpose  of  the  Griffin  suit  was  to  enjoin 
the  city  from  proceeding  with  the  contract, 
upon  the  ground  that  it  was  illegal,  for  the 
reasons  referred  to  by  the  court  in  Its  opin- 
ion. The  causes  of  action  here  pleaded  are 
breaches  of  contract,  and  the  relief  sought 
Is  damages  for  such  breach.  Appellant  and 
the  city  In  the  Griffin  Case  were  in  friendly 
relations,  each  assisting  the  other  in  main- 
taining the  validity  of  the  contract  In  this 
case  they  are  unfriendly,  and  antagonistic 
in  all  their  contentions  and  issues.  Under- 
such  circunistances,  there  could  be  no  res  ad- 
judicata in  the  Griffln  judgment.  Long  v. 
Elsenbels,  21  Wash.  23,  50  Pac.  933;  Fogg 
V.    Hoqulam,   23   Wash,   340,   63   Pac   234; 
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Brier  t.  Tradera'  National  Bank,  24  Wash. 
096,  di  Pac.  831. 
Tbe  judsment  la  therefore  affirmed. 

EUDKIN,  C.  J.,  and  CHADWICK,  CEOW, 
and  DUNBAR,  JJ.,  concar. 


(fi  Wadu  UR) 

JONES  V.  LESLIE  et  al. 
(Supreme  Ckiurt  of  Washington.    Dec.  7,  1910.) 

1.  Apmaz  ahd  Ebbob  (I  837*)— Review— Di- 
BECTTKo  Verdict. 

Where  a  case  is  taken  from  the  jury  on 
notion  of  defendant,  tbe  court  on  appeal  need 
only  notice  evidence  of  tbe  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec  Dig.  |  837.»] 

2.  Tbiai,  (I  143*)— Pbovikce  of  Coubt  and 
JoRT— JuBY  Question. 

Where  the  evidence  is  conflicting,  it  is  a 
qnestion  for  the  jury. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  tS  &i2,  343 :    Dec.  Dig.  S  143.*] 

3.  Propebtt  (I  2*)— SOBJEonta— Labob. 

Labor  or  the  right  to  labor  is  as  much  prop- 
erty as  land  or  money. 

[EJd.  Note.— For  other  cases,  see  Property, 
Cent  Dig.  I  2 ;  Dec.  Dig.  {  2.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6i  pp.  5603-^728 ;   toL  8,  pp.  7708-7770.] 

4.  TDbts  (1 10*)— Interference  with  Anoth- 
ke's  Right  of  Euplotment. 

In  an  action  against  defendant  for  inter- 
fering with  plaintiffs  right  of  employment,  it 
appeared  that  plaintiff  bad  been  defendant's 
servant,  but,  securing  a  better  job,  prepared 
to  leave  defendant  Defendant  protested,  and 
claimed  that  plaintiff  was  doing  him  an  injury, 
and  to  get  even  with  plaintiff  notified  his  pros- 
pective employers  that,  if  they  engaged  plain- 
tiff, he  would  deprive  them  of  his  custom  and 
trade.  Held,  that  this  was  an  unwarranted  in- 
vasion of  plaintiff's  right  and  defendant  was 
liable  for  his  malicious  intermeddling. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.. I  10;  Dec  Dig.  I  10.*] 

Department  2.  Appeal  frona  Superior 
Court,  King  County;   Wilson  R.  Gny,  Judge. 

Action  by  O.  R.  Jones,  by  his  guardian  ad 
litem,  against  John  0.  Leslie,  the  Leslie  Pow- 
er Company,  L.  S.  WInans,  and  tbe  Seattle 
Cracker  ft  Candy  Company.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
vened  and  remandetl. 

John  EI  Humphries  and  George  B.  Cole, 
for  appellant  Farrell,  Kane'ft  Stratton,  for 
respondents. 

DUNBAR,  J.  C.  R.  Jones,  by  his  guard- 
ian ad  litem,  John  Jones,  complains  of  the 
defendants  John  C.  Leslie,  Leslie  Power 
Company,  Incorporated,  L.  S.  Winans,  and 
Seattle  Cracker  ft  Candy  Company,  a  cor- 
poration, and  alleges.  In  substance,  that  on  or 
about  tbe  12th  day  of  August  1009,  and  long 
before  said  time,  the  plaintiff,  C.  H.  Jones, 
was  employed  by  the  defendant  Leslie  Pow- 
er Company  as  a  teamster,  and  was  driving 
a  wagon  and  team  for  said  defendant;   that 


some  time  prior  to  the  12tb  day  of  August 
plaintiff  made  an  oral  contract  and  agree- 
ment with  Steeves  Bros.,  who  were  then  In 
thQ  teaming  business  in  Seattle  and  who 
were  employed  as  teamsters  by  the  defend- 
ant cracker  company,  to  work  as  a  teamster 
for  Steeves  Bros,  for  a  stipulated  price  for 
an  Indefinite  period;  that  on  or  about  the 
12th  day  of  August,  1009,  the  defendants  J. 
C.  Leslie  and  Leslie  Power  Company,  In- 
corporated, notified  the  cracker  company 
that,  if  tbe  cracker  company  permitted 
Steeves  Brothers  to  employ  Jones,  the  Leslie 
Power  Company  would  withdraw  all  Its  pat- 
ronage from  the  cracker  company,  and  re- 
fuse to  trade  with  It  further;  that  the  crack- 
er company,  for  the  purpose  of  keeping  the 
plaintiff  from  being  employed  by  Steeves 
Bros.,  connived,  confederated,  and  conspired 
together  and  notified  Steeves  Bros,  that  they 
must  not  employ  this  plaintiff  as  a  teamster 
at  all,  and  caused  Steeves  Bros,  to  refuse  to 
employ  the  plaintiff  as  a  teamster;  that  the 
said  defendants  then  and  there  wrongfully 
and  unlawfully,  and  against  the  rights  of 
plaintiff,  blacklisted  tbe  plaintiff  with  Steeves 
Bros.;  that,  by  reason  of  the  things  afore- 
said, the  plaintiff  was  thrown  out  of  em- 
ployment, and  remained  idle  from  the  12th 
day  of  August,  1909,  until  the  27th  day  of 
September,  1909,  and  alleged  specific  dam- 
ages. The  answer  of  all  the  defendants  was 
practically  a  denial.  On  motion  a  nonsuit 
was  granted  In  favor  of  defendants  L.  S, 
Winans  and  the  Seattle  Cracker  &  Candy 
Company,  and  at  the  close  of  all  the  testi- 
mony the  court  sustained  a  motion  of  the 
defendants  J.  C.  Leslie  and  the  Leslie  Power 
Company  for  judgment  in  their  favor,  and 
dismissed  the  case  as  to  all  the  defendants, 
entering  Judgment  In  their  favor  and  against 
the  plaintiff.  From  this  Judgment,  this  ap- 
peal Is  taken. 

The  testimony  In  this  case  is  somewhat 
conflicting.  It  will  be  necessary,  therefore, 
to  examine  only  the  testimony  of  the  ap- 
pellant, plaintiff  below,  to  determine  whether 
or  not  the  court  erred  in  granting  the  mo- 
tion of  nonsuit  We  may  state  here  that  we 
think  there  was  no  error  of  the  court  In 
granting  the  motion  in  favor  of  Winans  and 
the  Seattle  Cracker  ft  Candy  Company,  as 
there  is  no  Indication  of  any  conspiracy  In 
the  case.  It  seems  that  tbe  appellant,  young 
Jones,  was  working  for  the  Seattle  Cracker 
Company  and  Steeves  Bros.;  that  during  the 
summer  vacation  he  was  laid  off.  so  that 
some  relative  who  was  at  home  during  the 
vacation  could  take  the  Job.  with  tbe  under- 
standing that  the  appellant  should  have  the 
advantage  of  the  first  opening.  He  then 
went  to  work  for  the  respondent  Leslie  Pow- 
er Company,  and  in  time  he  was  notified 
that  be  could  have  work  again  with  Steeves 
Bros,  or  the  cracker  company.     One  of  the 
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employes  of  the  respondent  Leslie  Power 
Company  informed  Mr.  Leslie,  the  president 
and  manager  of  that  company,  that  Jones 
was  going  to  quit  Mr.  Leslie  called  him  In 
and  asked  him  about  It,  and  he  told  bim 
that  he  was  going  to  quit,  as  he  bad  a  bet- 
ter Job  at  more  wages.  Leslie  wanted  to 
know  of  him  if  he  was  going  to  leave  him 
In  the  lurch,  and  the  appellant  told  him  that 
be  could  not  give  blm  any  more  time,  that 
he  would  commience  working  for  his  new 
employer  on  Monday  the  13tb,  whereupon 
Leslie  told  appellant  that,  if  he  left  blm  In 
the  lurch,  be  would  see  that  be  never  got 
the  Job  wltb  tbe  cracker  company,  and  he 
immediately  repaired  to  tbe  telephone,  and 
sent  tbe  following  message  to  tbe  cracker 
company:  "Q.  State  what  be  said  over  the 
telephone.  A..  He  told  bim  that  be  thought 
I  didn't  do  him  right.  He  said  that  he  was 
a  good  customer  there,  and  he  said,  *You 
know  It'  He  said,  'If  yon  hire  him,  1  will 
certainly  not  buy  any  more  crackers  from 
you.'"  Another  witness  testified  to  hearing 
substantially  the  same  message,  and  there  is 
some  evidence  from  the  guardian  Jones  and 
a  man  who  was  with  him  that  Leslie  admit- 
ted having  tried  to  Injure  the  appellant  for 
tbe  reason  that  be  bad  tried  to  injure  him, 
or,  as  be  expressed  it,  "bad  done  bim  dirt." 
The  message  which  Leslie  testifies  to  sending 
was  of  a  different  character,  and  would  prob- 
ably not  be  actionable.  But  tbe  determina- 
tion of  tbe  credibility  of  tbe  witnesses  ^as 
a  matter  resting  entirely  with  the  Jury.  It 
also  appears  from  the  testimony  that  tbe 
appellant  was  discharged  by  Steeves  Bros, 
through  tbe  Interposition  of  the  cracker  com- 
pany, for  the  reason  that  they  did  not  waut 
to  lose  a  good  customer. 

This  presents  a  case  bere  which  Is  purely 
a  question  of  law.  It  would  be  well  to  re- 
member in  the  beginning  that  it  Is  funda- 
mental that  a  man  has  a  right  to  be  pro- 
tected In  bis  property.  This  was  the  doc- 
trine of  the  common  law,  is,  and  always  has 
been,  the  law  In  every  civilized  nation.  It 
is  of  necessity  one  of  the  .fundamental  prin- 
ciples of  government,  the  protection  of  prop- 
erty being  largely  one  of  tbe  objects  of  gov- 
ernment For  tbe  protection  of  life,  liberty, 
and  property,  men  have  yielded  up  their  nat- 
ural rights  and  established  governments.  Is, 
then,  tbe  right  of  employment  in  a  laboring 
man  property?  That  It  Is  we  think  cannot 
be  questioned.  The  property  of  the  capital- 
ist is  bis  gold  and  silver,  his  bonds,  credit, 
etc.,  for  in  these  he  deals  and  makes  bis 
living.  For  the  same  reason,  the  property  of 
the  merchant  Is  his  goods.  And  every  man's 
trade  or  profession  is  his  property,  because 
it  is  bis  means  of  livelihood,  because,  through 
its  agency,  be  maintains  himself  and  family, 
and  is  enabled  to  add  bis  share  towards  the 
expenses  of  maintaining  the  government 
Can  it  be  said  with  any  degree  of  sense  or 
Justice  that  the  property  which  a  man  has 


in  his  labor  which  is  the  foundation  of  all 
property  and  which  is  the  only  capital  of 
so  large  a  majority  of  the  citizens  of  our 
country  Is  not  property;  or,  at  least,  not  that 
character  of  property  which  can  demand  the 
boon  of  protection  from  the  government? 
We  think  not.  To  destroy  this  property,  or 
to  prevent  one  from  contracting  it  or  ex- 
changing it  for  the  necessities  of  life,  is  not 
only  an  Invasion  of  a  private  right  but  Is 
an  injury  to  the  public,  for  it  tends  to  pro- 
duce pauperism  and  crime.  This  relief  has 
been  granted  to  employers  In  many  forms. 
Workmen  have  been  enjoined  from  collecting 
about  the  employer's  place  of  business  for 
tbe  purpose  of  ridiculing  bis  employes  with 
a  view  of  causing  them  to  stop  work;  and 
many  other  demonstrations  of  the  same 
character  and  purpose  have  been  enjoined, 
of  course,  on  the  theory  that  it  was  an  un- 
lawful act  To  deny  the  same  relief  to  the 
employ^  under  similar  circumstances  would 
be  a  reproach  to  the  law.  It  la  true  that  in 
many  cases  tbe  el^nent  of  conspiracy  ex- 
isted, but  the  principle '  is  the  same.  Nor 
have  the  courts  refused  this  protection  to 
employes,  but  in  a  vast  majority  of  cases  of 
the  kind  it  has  been  held  that  a  legal  right 
had  been  invaded,  and  the  law  imposed  a 
liability. 

There  are  a  few  cases  that  might  possibly 
sustain  tbe  respondents'  contention.  Those 
which  they  have  cited,  however,  we  think 
are  clearly  not  in  point,  or  are  easily  distin- 
guished from  the  case  at  bar.  Benjamin  v. 
Wheeler,  8  Gray  (Mass.)  409,  and  Randall  v. 
Hazelton,  12  Allen  (Mass.)  415,  do  not  deal 
In  any  way  with  the  principle  under  discus- 
sion here.  In  Heywood  v.  Tlllson,  75  Me. 
225,  46  Am.  Rep.  373,  It  was  held  that  an 
employer'  bad  a  right  to  refuse  to  employ, 
or  to  retain  In  his  service,  any  person  rent- 
ing certain  specified  premises;  and  the  own- 
er of  such  premises  had  no  cause  of  action 
against  him  for  tbe  exercise  of  such  right, 
though  such  refusal  was  through  malice  or 
III  will  to  the  owner.  An  examination  of 
that  case  shows  that  there  were  conditions 
which  the  defendant  had  a  right  to  take 
Into  consideration  in  employing  men,  and 
which  no  one  pise  had  a  right  to  question; 
that  if  his  employes  remained  In  tbe  bouse, 
tbe  rent  of  which  was  the  subject  of  con- 
troversy, the  renting  of  the  house  being  the 
business  of  an  enemy  of  the  employer,  it  was 
liable  to  affect  the  character  of  the  workmen 
and  their  attitude  towards  their  employer. 
So  many  other  questions  entered  Into  the 
consideration  of  that  case  that  it  seems  to 
us  it  has  no  bearing  on  tbe  case  at  bar. 
Raycroft  v.  Tayntor,  C8  Vt  219,  35  Atl.  53. 
33  L.  R.  A.  225,  54  Am.  St  Rep.  882,  was 
another  case  of  somewhat  the  same  charac- 
ter. There  a  superintendent  of  a  quarry  re- 
fused to  permit  another  to  take  stone  there- 
from unless  the  latter  discharged  a  certain 
employs,  and  it  was  held  that  he  was  not 
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liable  for  causing  such  discharge.  But, 
whether  the  court  wisely  decided  this  case 
on  the  circumstances  controlling  it,  It  was 
evident  that  the  court  proceeded  upon  the 
theory  that  there  was  no  lawful  right  in- 
raded  In  that  particular  case,  and  that, 
where  the  lawful  right  was  invaded,  an  ac- 
tion woTila  He,  for  in  discussing  the  case  it 
Bald:  "The  authorities  cited  for  the  plain- 
tiff clearly  establish  that  if  the  defendant, 
without  having  any  lawful  right,  or  by  an 
act,  or  threat,  aliunde  the  exercise  of  a 
lawful  right,  had  broken  up  the  contract  re- 
lation existing  between  the  plaintiff  and 
Llbersant,  maliciously  or  unlawfully,  al- 
though such  relation  could  be  terminated  at 
the  pleasure  of  either,  and  damage  had  there- 
by been  occasioned,  the  party  damaged  could 
have  maintained  an  action  against  the  de- 
fendant therefor." 

The  English  case  upon  which  this  doctrine 
of  nonliability  rests — and  we  have  gone  out- 
side of  the  cases  cited  by  the  briefs  for  the 
purpose  of  determining  thl«  case  as  the  prin- 
ciple involved  seems  to  ns  to  be  of  some  im- 
portance— Is.  Allen  v.  Flood,  Law  Journal, 
1898  (Q.  B.)  p.  119.  This  is  the  celebrated 
Boiler  Makers'  Case,  where  the  boiler  mak- 
ers In  common  employment  with  the  respond- 
ents, who  were  shipwrights  working  on  wood, 
objected  to  work  with  the  latter  on  the 
ground  that  in  a  previous  employment  they 
had  been  engaged  on  iron  work.  The  ap- 
pellant, an  official  of  the  Boiler  Makers'  Un- 
ion, In  response  to  a  telegram  from  one  of 
the  boiler  makers,  came  to  the  yard  and  dia- 
snaded  the  men  from  Immediately  leaving 
their  work,  as  they  threatened  to  do,  inti- 
mating that.  If  they  did  so,  he  would  do  his 
best  to  have  them  deprived  of  the  benefits 
of  the  union,  and  also  fined.  The  appellant 
then  saw  the  managing  director,  to  whom  he 
said  that  if  the  respondents,  who  were  en- 
gaged from  day  to  day,  were  not  dismissed, 
the  boiler  makers  would  leave  their  work 
or  be  called  out  The  respondents  were 
thereupon  dismissed,  and  it  was  held  by  a 
majority  of  the  judges  In  the  House  of  Lords 
that  no  action  would  He.  This  opinion  by 
the  different  Lords  Is  entirely  too  long  to  re- 
view or  to  make  any  attempt  to  review.  But, 
whatever  may  be  said  of  it,  it  is  tinged  with 
the  idea  whiph  prevails  in  many  of  the  de- 
cisions that,  where  competition  is  the  stim- 
ulating motive  In  interfering  wth  employ- 
ment, snch  competition  is  a  justification  for 
the  act  But,  even  outside  of  that  question, 
the  opinions  of  the  majority  of  the  Lords  in 
this  case  show  that  they  are  not  in  harmony 
with  the  rule  that  had  theretofore  been  es- 
tablished In  the  English  courts,  and  that  has 
since  been  almost  universally  followed  in 
both  England  and  America.  The  Lords 
themselves  were  informed  of  this  by  the  very . 
able  dissenting  opinion  of  the  Lord  Chan- 
cellor, who,  after  reviewing  the  cases  and  the 
case  under  consideration,  concluded  as  fol- 
lows:  "I  regret  that  I  am  compelled  to  dif- 


fer so  widely  with  some  of  your  Lordships, 
but  my  difference  is  fbunded  on  the  belief 
that  in  denying  these  plaintiffs  a  remedy  we 
are  departing  from  the  principles  which  have 
hitherto  guided  our  courts  in  the  preserva- 
tion of  individual  liberty  to  all.  I  am  en- 
couraged, however,  by  the  consideration  that 
the  adverse  views  appear  to  me  to  overrule 
the  views  of  most  distinguished  judges  going 
back  now  for  certainly  200  years,  and  that 
up  to  the  period  when  this  case  reached  your 
Lordships'  House  there  was  an  unanimous 
concensus  of  opinion,  and  that  of  eight  judg- 
es who  have  given  us  the  benefit  of  their  » 
opinions  six  have  concurred  in  the  judg- 
ments which  your  Lordships  are  now  asked 
to  overrule."  One  of  the  oldest  cases  on  thl» 
subject  is  that  of  Keeble  v.  HlckerlnglU,  11 
East,  574.  This  was  an  action  for  interfer- 
ing with  a  certain  right  of  bunting  by  the 
plaintiff,  and  of  a  right  to  the  use  of  a  cer- 
tain pond  or  grounds.  The  discussion  of  the 
case  took  a  wide  scope.  The  opinion  wa» 
rendered  by  Chief  Justice  Holt,  and,  in  the 
course  of  the  dlscnaslon  by  the  eminent 
judge,  he  divided  these  different  classes  of 
actions  as  follows:  "Now  there  are  two  sorts 
of  acts  for  doing  damage  to  a  man's  employ- 
ment, for  which  an  action  lies.  The  one  Is 
in  respect  of  the  man's  privilege.  The  oth- 
er is  in  respect  of  his  property.  In  that  of 
a  man's  franchise  or  privilege  whereby  he 
hath  a  fair  market  or  ferry,  if  another 
shall  use  the  like  liberty,  though  out  of  his 
limits,  he  shall  be  liable  to  an  action,  though 
by  grant  from  the  King.  But  therein  ia  the 
difference  to  be  taken  between  a  liberty  in 
which  the  public  hath  a  benefit  and  that 
wherein  the  public  is  not  concerned.  The 
other  is  where  a  violent  or  malicious  act  is 
done  tfi  a  man's  occupation,  profession,  or 
way  of  getting  a  livelihood.  There  an  action 
lies  in  all  cases."  In  Bowen  v.  Hall,  Law 
Journal,  1881,  p.  305,  on  appeal  from  the- 
judgment  of  Queen's  Bench,  It  was  held  that 
where  one  had  a  contract  for  exclusive  per- 
sonal service,  the  plaintiff  could  maintain 
an  action  against  the  defendant  for  mali- 
ciously procuring  the  other  party  to  the  con- 
tract to  break  it  notwithstanding  that  the 
strict  relation  of  master  and  servant  did  not 
exist  between  them.  There  it  was  saidr 
"Merely  to  persuade  a  person  to  break  his 
contract  may  not  be  wrongful  in  law  or  fact, 
•  •  •  but  If  the  persuasion  be  used  for 
the  indirect  purpose  of  injuring  the  plaintiff, 
or  of  benefiting  the  defendant  at  the  expense 
of  the  plaintiff,  it  is  a  malicious  act  which 
Is  in  law  and  in  fact  a  wrong  one,  and  there- 
fore a  wrongful  act,  and  therefore  an  ac- 
tionable act  if  injury  ensue  from  it" — citing 
Lumley  v.  Gye,  22  Law  J.  (Q.  B.)  463.' 

In  an  article  in  the  54  Central  Law  Jour- 
nal, commencing  at  page  426,  an  extended  re- 
view is  made  of  this  subject,  and  the  author- 
ities cited.  There  a  quotation  is  made  from 
the  case  of  Doremus  v.  Hennessy,  176  111. 
608,  52  N.  E.  924,  64  N.  E.  524,  43  L.  R.  A. 
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797,  802,  68  Am.  St  Rep.  203,  where  the 
court  said:  "The  common  law  seeks  to  pro- 
tect every  person  against  the  wrongful  acts 
of  others,  whether  committed  alone  or  by 
combination,  and  an  action  may  be  had  for 
injuries  done  which  cause  another  loss  In 
the  enjoyment  of  any  right  or  privilege  or 
property.  No  persons  individually  or  by 
combination  have  the  right  to  directly  or  In- 
directly Interfere  or  disturb  another  in  °  Ills 
lawful  business  or  occupation,  or  to  threaten 
to  do  so  for  the  sake  of  compelling  him  to 
do  some  act,  which  in  his  Judgment  his  in- 
terest does  not  require.  Losses  willfully 
caused  by  another  from  motives  of  malice  or 
one  who  seeks  to  exercise  and  enjoy  the 
fruits  and  advantages  of  his  own  experience, 
industry,  skill,  and  credit  will  sustain  an  ac- 
tion." In  that  case  the  action  was  for  the 
interference  with  an  employment  It  was 
farther  said:  "Appellant's  counsel  concede, 
and  we  think  it  is  the  law,  that  where  one 
malicionsly  brings  about  the  discharge  of  an 
employ^  where  the  contract  between  the  lat- 
ter and  his  employe  is  terminable  at  will, 
the  injured  employ^  is  entitled  to  recover." 
The  same  author  In  discussing  the  natural 
consequence  of  competition  between  laborers, 
where  it  is  conceded  that  the  man  who  un- 
derbids bis  rival  may  retain  the  latter's  slt- 
nation  with  impunity,  says:  "But  if  an  inter- 
loper seeks,  not  employment  for  himself  or 
for  one  in  whom  he  is  directly  interested, 
but  the  mere  wanton  discharge  of  another, 
such  conduct  is  wanton,  unjustifiable  in  law, 
and  actionable  if  damage  result"  And  the 
article  concludes  as  follows:  "From  the  fore- 
going discussion  the  rule  of  law  may  be  de- 
duced that  every  one  has  a  natural  right  to 
conduct  his  trade,  business,  profession,  or  le- 
gal relationship  arising  out  of  contract  free 
from  all  intentloDal  and  wanton  interference 
on  the  part  of  those  whose  sole  object  is  to 
damage  him  by  refusing  his  patronage,  with- 
drawing his  employes,  or  interrupting  the 
valuable  relation  into  which  he,  by  cot>tract 

In  Purington  t.  Hinchlift,  219  lU.  159,  76 
N.  E.  47,  2  L.  R.  A.  (N.  S.)  824,  109  Am.  St 
Rep.  322,  It  was  held  that  any  person  or 
combination  of  persons  who  unlawfully  by 
direct  or  indirect  means  obstruct  or  inter- 
fere with  another  in  the  .conduct  of  his  law- 
ful business  are  liable  in  damages  for  loss 
willfully  caused  by  such  action.  In  the  case 
of  LfOndon  Guarantee  &  Accident  Company 
V.  Horn,  200  111.  493,  69  N.  E.  526,  99  Am. 
St  Rep.  185,  appellee  was  in  the  employ  of 
Arnold,  Schwinn  &  Co.  of  Chicago,  as  fore- 
man of  the  frame  department  of  its  bicycle 
factory,  and  on  that  day,  while  engaged  in 
his  work,  was  injured  while  attempting  to 
operate  a  milling  machine,  from  which  he 
suffered  the  loss  of  two  fingers  on  Ids  right 
hand.  At  the  time  of  this  Injury,  Arnold, 
Scbwlnn  tc  Co.  carried  an  indemnity  policy 
in  the  London  Guarantee  &  Accident  Compa- 
ny, Indemnifying  the  firm  from  injuries  to 


its  employ^,  to  the  extent  of  fC.OOO.  The 
policy  provided  that.  If  any  suit  should  be 
brought  against  the  assured  to  enforce  a 
claim  for  damages  on  account  of  an  accident 
covered  by  the  policy,  immediate  notice  there- 
of should  be  given  to  the  company,  and  the 
company  would  defend,  etc.,  the  ordinary 
provisions  in  an  Indemnity  policy.  The  com- 
pany offered  the  appellee  a  certain  amount 
of  money  in  settlement  of  his  claim,  and  ln> 
formed  him  that  unless  he  accepted  that 
amount  they  would  see  to  it  that  he  was 
not  re-employed  by  Arnold,  Schwinn  &  Co. 
The  offer  was  refused,  and  suit  was  brought 
against  Arnold,  Schwinn  &  Co.,  in  which  a 
verdict  was  subsequently  rendered  for  $3,- 
500.  Tb6  statement  is  long,  but  the  essence 
of  it  is  that  the  Insurance  company  prevailed 
upon  the  employer  to  discharge  the  plaintiff 
by  threatening  to  cancel  the  policy  which 
the  manufacturing  company  had  in  its  com- 
pany, and  the  suit  was  brought  against  the 
London  Guarantee  Company  by  Horn  for 
damages  for  loss  of  employment  and  the 
court  held  that  he  could  recover,  holding  that 
one  whose  discbarge  from  employment  was 
procured  by  a  third  party  bad  a  right  of 
action  against  such  party.  In  this  case  the 
authorities  are  reviewed  at  great  length,  and 
the  general  doctrine  announced  as  we  have 
indicated. 

In  Chipley  ▼.  Atkinson,  23  Fla.  206,  1 
South.  934,  11  Am.  St  Rep.  367,  it  was  held 
that  an  action  lies  In  behalf  of  an  employd 
against  a  person  who  has  maliciously  pro- 
cured the  employer  to  discharge  such  em- 
ploy6  from  employment  in  which  he  is  en- 
gaged under  a  legal  contract  and  that  an  ac- 
tion will  lie  where  the  period  for  which  the 
employment  Is  to  continue  is  not  certain.  If 
damage  result  from  the  discharge;  that  the 
fact  that  no  contract  or  legal  right  of  the 
employe  as  against  the  employer  Is  violated 
by  the  employer,  or  that  no  action  can  be 
maintained  by  the  employe  against  the  em- 
ployer for  such  discharge,  cannot  prevent  a 
recovery  against  the  third  person  who  has 
maliciously  procured  the  discharge,  and 
wUch  discharge  would  not  have  occurred 
but  for  such  procurement  In  Tbacker  Coal 
Company  v.  Burke,  59  W.  Va.  253,  53  S.  B. 
161,  6  Lu  R.  A.  (N.  S.)  1091,  it  was  decid- 
ed that  one  who  maliciously  entices  a  serv- 
ant in  actual  service  of  a  master  to  quit  his 
service  is  liable  to  action  therefor,  and  that 
if  one  wantonly  and  maliciously,  whether  for 
his  own  benefit  or  not  induces  a  person  to 
violate  bis  contract  with  a  third  person  to  the 
injury  of  that  third  person.  It  is  actionable. 
In  Moran  v.  Dunphy,  177  Mass.  485,  59  N. 
E.  125,  52  L.  R.  A.  115,  83  Am.  St  Ret*. 
289,  which  was  an  action  for  maliciously  by 
means  of  slanderous  charges  Inducing  a 
third  person  to  discharge  the  plaintiff  from 
his  employ,  the  action  was  sustained,  the 
court  saying:  "Finally,  we  see  no  sound  dis- 
tinction between  persuading  by  malevolent 
advice  and  accomplishing  the  same  result 
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by  falsehood  or  putting  In  fear.  In  all  these 
cases  the  employer  Is  controlled  through  mo- 
tlves  created  by  the  defendant  for  the  on- 
privileged  purpose.  It  appears  to  us  not  to 
matter  which  motive  Is  relied  upon.  If  ac- 
complishing the  end  by  one  of  them  Is  a 
wrong  to  the  plaintiff,  accomplishing  it  by  ei- 
ther of  the  others  must  be  equally  a  wrong." 
See,  also.  Employing  Printers'  Club  v.  Doc- 
tor Blosser  Co.,  122  Ga.  509.  50  8.  B.  353.  69 
L.  R.  A.  90,  106  Am.  St  Rep.  137;  Perkins 
T.  Pendleton,  90  Me.  166,  38  Atl.  96.  60  Am. 
St  Rep.  252;  Addison  on  Torts  (8th  Ed.)  p^ 
7.  There  are  hundreds  of  these  cases  cited 
In  the  cases  wlilch  we  tutre  quoted  from 
which  sustain  the  doctrine  that  the  person 
causing  the  loss  of  employment  under  such 
drcumstances  as  were  the  cause  of  the  loss 
tn  this  case  are  liable  if  damages  ensue.  It 
seems  to  be  almost  the  universal  doctrine  of 
the  courts  of  the  country.  Nor  are  we  able 
to  find  any  Just  criticism  for  such  a  rule. 
It  is  an  excellent  rule  of  action  to  refrain 
from  Interference  with  the  affairs  of  others 
and  especially  If  the  motive  actuating  such 
Interference  is  to  work  Injury  to  others. 

The  Jndgment  will  be  reversed,  and  the. 
cause  remanded,  with  instructions  to  pro- 
ceed with  the  trial  of  the  case. 

RCDKIN,  C.  J.,  and  CROW,  CHADWICK, 
and  MORRIS,  J  J.,  concur. 


(d  Wash.  »2) 

STATE  V.    RISABURO. 
(Supreme  Court  of  Washington.    Dec.  12, 1910.) 

1.  Cbiuikai.  Law  (S  323*)— Sex  or  Acodsbd 
— Presumptiors. 

Wliere,  on  the  trial  of  accused,  hii  sex  was 
not  made  an  issue,  but  was  accepted  by  all  as 
a  conceded  fact  and  he  repeatedly  responded 
to  masculine  pronouns  addressed  to  him,  the 
jury  were  authorised  to  presume  that  he  was 
a  male  person,  and  hence  he  could  not  ob- 
tain a  reversal  of  a  conviction  of  living  with 
and  accepting  the  earnings  of  a  common  pros- 
titute because  his  sex  had  not  been  proved. 

(Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  f  323.*] 

2.  Pbostitution   (|   1*)  — AccEPnna  Babr- 

IlfOS    or    PaoSnTUTB— EVIDENCB. 

Where  accused  for  many  years  had  lived 
with  the  same  prostitute  at  different  points,  and 
bad  no  other  visible  means  of  support,  be  was 
properly  convicted  of  living  with  and  accepting 
the  earnings  of  a  common  prostitute. 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Dec.  Dig.  {  l.»] 

Department  1.  Appeal  from  Superior  Court, 
Walla  Walla  County  ;  Thos.  H.  Brents,  Judge. 

Kanda  Rlsaburo  was  convicted  of  living 
with  and  accepting  the  earnings  of  a  pros- 
Utate,  and  he  appeals.    Affirmed. 

EL  C.  Dalley,  for  appellant  Everett  J. 
Smith,  for  the  State. 

RUDKIN,  C.  J.  This  is  an  appeal  from  the 
Jndgment  and  sentence  of  the  court  below. 


convicting  the  appellant  of  the  crime  of  liv- 
ing with  and  accepting  the  earnings  of  a  com- 
mon prostitute.  InsufiSclency  of  the  evidence 
to  Justify  the  verdict  Is  the  only  error  as- 
signed. The  appellant  first  contends  that 
there  is  no  evidence  In  the  record  tending  to 
show  that  he  la  a  male  person,  and,  second- 
ly, that  there  Is  no  sufficient  evidence  that  he 
accepted  the  earnings  of  the  prostitute  In 
question,  whose  character  and  calling  are 
admitted.  These  assignments  are  wholly 
without  merit.  Conceding  that  It  was  Incum- 
bent on  the  state  to  prove  that  the  appellant 
was  a  male  person,  and  that  there  is  no 
direct  evidence  in  the  record  to  that  effect, 
the  ftict  remains  that  the  appellant  appeared 
before  the  Jury,  and  responded  repeatedly  to 
masculine  pronouns  addressed  to  him  during 
the  trial,  without  objection  or  protest.  Any 
bystander  might  have  testified  that  the  ap- 
pellant  was  a  male  person  from  his  appear- 
ance only,  and  the  Jury  might  properly  draw 
the  same  inference.  The  sex  of  the  appellant 
was  not  made  an  Issue  during  the  trial,  but 
was  accepted  by- all  parties  concerned  as  a 
conceded  fact,  and  under  such  circumstances 
the  question  will  not  receive  serious  consid- 
eration here.    Lewis  v.  People,  37  Mich.  517. 

It  Is  next  contended  that  there  Is  no  evi- 
dence tending  to  show  that  the  appellant  ac- 
cepted any  earnings  of  the  prostitute,  but.  If 
confessions  and  admissions  go  for  augbt  In 
a  court  of  Justice,  there  is  ample  testimony 
on  that  point  also.  Aside  from  this,  there 
was  abundant  evidence  that  the  appelUint 
has  lived  with  this  same  prostitute  for  a 
number  of  years,  at  different  points,  and  has 
no  other  visible  means  of  support 

The  Judgment  Is  affirmed. 

FULLERTON,  OOSE,  MOUNT,  and  PARK- 
ER, JX,  concur. 


(SI  Wash.  157) 
BARNUM  V.  SEATTLE,  R.  &  S.  RT.  CO. 
(Supreme  Court  of  Washington.    Dec  12, 1910.) 

Appeal  and  Errob  ({  1001*)  —  Awabd  or 

Damages— Review. 

Where,  in  an  action  by  plaintiff  for  in- 
juries, the  medical  evidence  as  to  the  extent 
thereof  was  in  contlict,  and,  if  plaintiff's  evi- 
dence was  to  be  believed,  the  amount  awarded 
was  not  excessive,  the  verdict  will  not  be  dis- 
turbed on  appeal. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3944-3947;  Dec.  Dig.  I 
1004.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;  R.  B.  Albertson,  Judge. 

Action  by  Gertrude  Barnum  against  the 
Seattle,  Renton  ft  Southern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Morris  B.  Sachs,  for  appellant  Hastings 
ft  Stedman,  for  respondent 
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PULLERTON,  J.  The  respondent  was  in- 
jured wbile  riding  as  a  passenger  upon  one 
of  tlie  appellant's  cars,  and  recovered  there- 
for in  tbls  action  In  the  snm  of  $3,500.  The 
appellant  admits  its  liability  for  the  accident 
causing  the  injury,  and  its  liability  to  re- 
spondent in  damages  for  such  injury  as  was 
actually  suffered  by  the  respondent,  but  con- 
tends that  the  verdict  of  the  Jury  and  Judg- 
ment entered  thereon  are  grossly  excessive 
when  measured  by  such  actual  injury.  The 
respondent  at  the  time  of  the  accident  was 
riding  in  the  car  near  the  door  in  the  parti- 
tion which  divides  the  car  into  compartments. 
She  was  standing  up,  bracing  herself  against 
the  side  of  the  door,  as  the  car  was  so  crowd- 
ed she  could  not  find  a  seat  As  she  was  in 
that  position,  the  car  met  with  a  head-on 
collision  with  another  car  of  the  appellant. 
The  shock  threw  her  violently  against  the 
door,  from  which  position  she  fell  to  the 
floor  and  was  trampled  upon  by  other  passen- 
gers. 

That  the  respondent  received  some  severe 
bruises  from  the  accident  and  was  under  the 
doctor's  care  for  some  time  thereafter  is 
conceded ;  the  principal  dispute  being  over  the 
question  whether  the  injuries  received  were 
of  a  permanent  nature,  and  were  the  proxi- 
mate cause  of  the  apparent  arrested  develop- 
ment from  which  the  respondent  subsequently 
suffered.  On  these  questions  the  medical  evi- 
dence is  squnrely  in  conflict.  If  that  of- 
fered on  behalf  of  the  respondent  is  to  be  be- 
lieved, the  amount  awarded  by  the  Jury  is 
no  more  than  adequate  to  compensate  her 
for  her  suffering  and  injury.  On  the  other 
band,  if  we  were  to  adopt  the  theory  of  the 
appellant's  witnesses,  it  could  well  be  said 
the  damages  are  excessive.  But  these  mat- 
ters this  court  cannot  determine  with  any 
certainty  from  the  record.  Each  is  support- 
ed by  evidence  and  plausible  reasoning.  We 
can  do  no  more,  therefore,  than  abide  by 
the  verdict  of  the  Jury. 

The  Judgment  Is  affirmed. 

RUDKIN.  O.  J.,  and  GOSE,  MOUNT,  end 
PARKER,  JJ.,  concur. 

(61  Wash.  146) 

VAN  GES^DER  v.  VAN  GELDER. 
(Supreme  Court  of  Washington.    Dec.  10,  1910.) 

1.  DivoROt  (I  231*)— Alimoht. 

Where,  In  a  suit  for  divorce  in  which  the 
husband  Hied  a  cross-complaint  for  similar  re- 
lief, the  findings  showed  no  equities  in  favor 
of  plaintiff,  bat  established  that  she  undertook 
to  and  did  put  herself  in  a  legal  position  where 
she  believed  she  could  demand  a  share  of  de- 
fendant's property,  and  she  charged  unspeak- 
able cruelties  to  further  her  cause,  all  of  which 
were  rejected  as  unsustained.  and  there  was  no 
community  property  requiring  division,  the 
court  erred  in  allowing  her  $1,(XX)  alimony  on 
granting  the  husband  a  divorce  on  his  cross- 
complaint. 

(Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  fi  658-661,  604;    Dec.  Dig.  I  231.*] 


2.  DrvoBOC    (I   223*)  —  ATToaifKT's   Fms  — 

Costs. 

in  B  suit  for  divorce,  it  was  within  the 
discretion  of  the  trial  court  to  allow  plaintiff 
attorney's  fees  and  costs,  though  denying  her 
a  divorce,  and  granting  her  husband  a  decree 
on   his  cross-complalnt. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  i  643;    Dec.  Dig.  |  223.*] 

Department  2.  Appeal  from  Superior 
Court,  Whatcom  County;  Ed.  E.  Hardin, 
Judge. 

Action  by  Lora  El  Van  Gelder  against  Hen- 
ry Van  Geider.  From  bo  much  of  a  Judg- 
ment decreeing  a  divorce  to  defendant  on  his 
cross-complaint  as  allowed  complainant  $1,- 
(XX)  alimony,  defendant  appeals.  Reversed 
and  remanded. 

Brown,  White  &  Perrlnger,  for  appellant. 
Falrcbild  &  Bruce,  for  respondent 

CHADWICK,  J.  Appellant  and  respondent 
were  married  at  Bellingham,  July  2U,  1907. 
Both  had  been  previously  married,  and  each 
was  possessed  of  some  property ;  appellant 
having,  as  the  trial  Judge  found,  about  $10,- 
000,  and  respondent  about  $2,500.  The  prop- 
erty had  never  been  commingled,  and  was 
owned  separately  at  the  time  the  decree  was 
entered.  The  parties  came  together  through 
correspondence,  following  an  advertisement 
Inserted  by  appellant  In  a  spiritualistic  Jonr^ 
nal  published  in  Chicago,  stating  that  he  de- 
sired to  secure  a  housekeeper.  There  is 
nothing  in  the  findings  of  the  court  to  indi- 
cate that  respondent  ever  had  any  real  af- 
fection for  the  appellant  or  that  his  proper- 
ty grew  In  volume  under  her  Influence,  or 
while  they  lived  together  as  husband  and 
wife.  In  her  complaint  respondent  charges 
appellant  with  the  grossest  wrongs  and  cru- 
elties, all  of  which  were  denied  by  appellant 
who  filed  a  cross-complaint  setting  up  a 
state  of  domestic  infelicity,  cruelty,  and  In- 
dignities which  rendered  his  life  burdensome. 
The  trial  court  found  all  of  the  material  al- 
legations of  respondent's  complaint  to  be 
wholly  groundless,  and  the  material  allega- 
tions of  the  cross-complalnt  of  appellant  to 
be  fully  sustained  by  the  evidence.  The 
court  further  found  that  the  parties  had  cor- 
responded prior  to  her  coming  West,  and 
"the  plaintiff  sought  to  and  did  ascertain 
from  the  defendant  something  of  his  finan- 
cial status ;  that  by  finesse  and  various  sug- 
gestions, statements,  and  acts  fully  set  out 
in  the  exhibits  introduced  on  the  part  of  the 
defendant  in  this  case  and  admitted  in  evi- 
dence, endeavored  to  and  did  infiuence  the 
defendant  to  enter  Into  the  marriage  rela- 
tion with  the  plaintiff;  that  such  conduct 
and  acts  and  suggestions  on  the  part  of  the 
plaintiff  to  and  of  this  defendant  were  for 
the  purpose  of  inducing  the  defendant  to 
marry  the  plaintiff  and  to  secure  a  portion 
of  his  property ;  and  that  the  defendant  was 
induced  to  enter  Into  the  said  relation  be- 
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cause  of  such  statements,  acts,  and  sugges- 
tions on  the  part  of  the  plaintiff."  The  court 
adjndged  that  appellant  take  a  decree  of  di- 
vorce opon  his  cross-complaint,  and  further 
that  the  defendant  pay  to  the  plaintiff  as  all- 
mcmy  the  sum  of  $1,000,  said  sum  to  be  paid 
within  60  days  from  the  date  thereof,  $250 
of  which  sum  was  to  be  paid  to  J.  W.  Rose, 
attorney  for  plaintiff.  To  this  part  of  the 
decree  exceptions  were  reserved,  and  from  It 
this  appeal  is  prosecuted. 

A  motion  is  made  to  strike  what  purports 
t»  be  a  statement  of  the  facts,  being  the 
letters  written  by  respondent  to  appellant 
pending  the  negotiations  which  culminated 
in  their  marriage.  These  letters  are  her^ 
being  referred  to  in  the  findings,  "and  which 
said  exhibits  are  made  a  part  of  these  find- 
ings as  fully  as  if  specifically  set  forth  here- 
in." No  other  certificate  of  the  trial  Judge 
was  made.  It  Is  contended  that  the  exhibits 
cannot  be  so  considered  as  a  part  of  the  find- 
ings, for  the  reason  that  they  are  evidence 
In  the  case,  and  could  only  be  considered 
when  certified  as  a  statement  of  facts  under 
the  appeal  statute.  But  we  feel  that  It  Is 
not  necessary  to  pass  upon  this  question,  or 
to  refer  to  the  exhibits.  The  findings  of  the 
eonrt  are  ample  to  sustain  the  decree  of  di- 
▼orcew  Both  parties  sought  a  separation; 
the  only  question  being  which  one  of  them 
should  take  the  decree.  The  facts  found  are 
in  no  way  challenged  on  this  appeal ;  the 
only  question  being  one  of  law,  whether  from 
the  facts  as  found  by  the  court  It  should 
have  allowed  respondent  the  sum  of  $1,000 
ont  of  the  property  of  appellant.  Those  cas- 
es holding  that  alimony  will  not  as  a  rule 
be  granted  where  the  wife  Is  at  fault  can 
rarely  be  applied  under  our  community  prop- 
erty system.  A  wife  may  be  at  fault  and  yet 
be  entitled  to  an  allowance,  not  because  of 
any  theory  of  punishment  to  the  husband,  but 
becanse  the  property  Is  her  own.  So  that  we 
will  pass  the  cases  upholding  the  common- 
law  rule  which  have  been  cited  by  appellant, 
and  consider  the  facts  and  the  law  of  the 
Instant  case. 

The  findings  show  no  equities  whatever  In 
favor  of  respondent.  She  designedly  under- 
took to,  and  did,  put  herself  in  a  legal  posi- 
tion where  she  believed  she  could  demand  at 
the  hands  of  the  law  a  share  of  appellant's 
property.  She  Charged  .unspeakable  cruelties 
to  insure  her  cause,  all  of  which  the  court 
rejected  as  unsustalned.  There  was  no 
property  requiring  division,  nor  was  respond- 
ent In  necessitous  circumstances.  There  is 
no  ground,  in  fact,  to  sustain  the  arbitrary 
allowance  of  $1,000  to  respondent,  unless  It 
be  that  she  was  the  legal  wife  of  appellant. 
This,  as  we  have  heretofore  held.  Is  not 
enough.  To  allow  a  recovery  In  this  case 
would  put  a  premium  upon  the  cupidity  of 
a  designing  woman,  and  invite  the  adventur- 
ess to  Invade  the  property  of  her  victim. 


sanctioned  and  encouraged  by  the  law.  In 
State  ex  rel.  Lloyd  v.  Superior  Court,  55 
Wash.  347,  104  Pac.  771,  25  L.  R.  A.  (N.  S.) 
387,  we  said:  "Alimony  or  maintenance  and 
counsel  fees  are  not  granted  as  a  matter  of 
course,  or  upcm  the  mere  allegation  of  mar- 
riage. Neither  la  the  order  Imposed  as  a  pen- 
alty,  but  to  compel  the  performance  of  a 
duty,  and  must  be  sustained  on  equitable 
grounds,  having  reference  to  the  relative  sit- 
uation of  the  parties."  And  in  Prlngle  t. 
Prlngle,  55  Wash.  W,  104  Pac  135,  the  rule 
was  declared  that:  "If  she  [the  wife]  be  oth- 
erwise provided  for,  or  have  property  In  her 
own  right,  there  can  be  no  reason  for  the 
assertion  of  the  right  to  an  allowance  out  of 
the  separate  property  of  the  husband."  In 
all  cases  of  this  kind  or  character,  the  court 
should  be  governed  by  the  facts  of  the  par- 
ticular case  before  it  Respondent  cast  the 
die  and  lost  Under  such  a  state  of  facts,  the 
rule  of  Justice  should  be  to  leave  the  parties 
as  they  were  at  the  time  of  their  marriage. 

The  allowance  of  attorney's  fees  and  the 
costs  of  a  particular  action  is  a  matter  pe- 
culiarly within  the  discretion  and  province 
of  the  trial  Judge.  No  reason  is  snggested, 
and  we  find  none  in  the  record,  which  would 
warrant  us  In  denying  that  part  of  the  de- 
cree allowing  attorney's  fees  in  the  lower 
court  This  is  an  allowance,  not  to  respond- 
ent, but  to  her  counsel. 

This  case  will  be  remanded,  with  instruc- 
tions to  the  lower  court  to  modify  its  de- 
cree denying  the  allowance  of  $1,000,  and 
charging  appellant  with  the  sum  of  $250  as 
counsel  fees  In  the  conrt  below.  Neither 
party  wUl  recover  costs  on  appeaL 

RtJDKIN,  0.  J.,  and  MORRIS  and  CROW, 
JJ.,  concur. 

(U  Wash.  17G) 
SMITH  et  nx.  r.  SEATTLE  ELECfTRIC  CO. 
(Supreme  Court  of  Washington.    Dec  12, 1910.) 

Appkal  and   Ebbok  (I  1004*)— Amount  or 

DAJfAOES— Review. 

Where,  in  an  action  for  injnriea  to  a  street 
car  passptiijer,  a  verdict  for  $6,500  was  reduced 
to  $4,000  by  the  trial  judge,  and  It  appeared 
that,  if  plaintiff's  testimony  was  to  be  believed, 
he  suffered  and  continued  to  suffer  substantial 
injury  on  account  of  the  accident,  the  judge- 
ment for  the  reduced  amonnt  will  not  be  set 
a'side  aa  excessive. 

fBd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §9  3944-3947;    Dec  Dig.  | 

Department  1.  Appeal  from  Superior  Court, 
King  County;  Wilson  R.  Gay,  Judge. 

Action  by  Herbert  Smith  and  wife  against 
the  Seattle  Electric  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.     AMrmed. 

James  B.  Howe  and  H.  S.  Elliott  for  ap- 
pellant A.  R.  Rutherford  and  Mllo  A  Root, 
for  respondents. 
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PER  CUHIAM.  This  Is  an  action  to  re- 
cover for  Injuries  to  the  person  of  tbe  re- 
spondent Georgia  B.  Smitb,  resulting  from 
tbe  sudden  starting  and  stopping  of  one  of 
appellant's  street  cars  In  tbe  city  of  Seattle. 
Mrs.  Smith  was  at  the  time  a  passenger  upon 
tbe  car.  Appellant  admitted  liability  for  tbe 
Injury,  and  tbe  case  was  tried  to  tbe  Jury 
solely  upon  tbe  amount  of  damages.  A  ver- 
dict was  returned  for  tbe  respondents  In  tbe 
sum  of  $0,500.  Upon  motion  for  a  new  trial, 
the  court  entered  an  order,  granting  tbe  mo- 
tion unless  the  respondent  would  remit  $2,500 
from  tbe  verdict  Tbe  remission  was  made, 
and  a  Judgement  was  entered  against  tbe  ap- 
pellant for  $4,000.    This  appeal  followed. 

Tbe  only  question  presented  Is  that  tbe 
amount  of  the  Judgment  is  still  excessive.  If 
the  testimony  of  the  Injured  plaintiff  and 
tbat  received  In  her  behalf  is  to  be  believed, 
she  suffered,  and  still  suffers,  substantial  In- 
Jury  on  account  of  the  accident.  We  think  It 
is  unnecessary  to  discuss  the  character  of  tbe 
Injury  or  the  evldmice.  It  Is  sufficient  to 
say  that  we  have  read  tbe  evidence,  and  have 
concluded  that  tbe  injury  is  substantial,  and 
tbat  the  trial  Judge,  bavlug  made  a  material 
reduction  after  bavlng  seen  and  heard  tbe 
witnesses,  is  better  able  to  arrive  at  a  Just 
conclusion  than  we  are. 

We  conclude,  therefore,  that  the  Judgment 
as  It  stands  Is  not  excessive,  and  must  be  af- 
firmed. 

(61  Wsab.  107) 

JONES  T.   NELSON. 
(Supreme  (Jourt  of  Washington.    Dec.  12, 1910.) 

1.  Mechanics'  Likns  (|  281*)— MonmcATioK 

OF    CONTBACT^EVIDENCE. 

Evidence  in  a  mechanic's  Ken  case  held  to 
authorize  a  finding  that  the  building  contract 
was  modified  by  the  parties  as  to  the  length  of 
the   building. 

[E3d.  Note. — For  other  cases,  see  Mechanics* 
liens,  Dec.  Dig.  S  281.»] 

2.  DAUAOBS   (I   122*)— DEI.AT   IN   COICFLETINa 
BUILDINO. 

Even  if  a  flat  building  built  for  rent  was  not 
completed  for  a  month  after  tbe  time  provided 
by  the  contract,  refusal  of  interest  to  the  con- 
tractor prior  to  tbe  filing  of  the  lien,  a  month 
after  the  completion  and  delivery  of  the  build- 
ing, was  ample  damages  for  tbe  delay,  there 
being  no  evidence  of  application  for  rooms  be- 
fore the  completion  and  delivery, 

[Ed.  Note. — For  other  cases,  see  Damages, 
C!ent  Dig.  SS  300-319 ;   Dec.  Dig.  {  122.»] 

8.  Dauaoes  (S  1*)— Evidence  Authobizino 

Award. 

"Damages"  means  compensation  for  the 
loss  suffered  or  the  injury  sustained,  and  are 
not  to  be  awarded  unless  based  on  something 
more  sabstantiai  than  guess,  assumption,  or 
speculation. 

(Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  I  1;    Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1812-1820;  vol.  8,  pp.  7625-7626.] 

4.  Appeal  ard   Ebbob   ({   1008*)— Findings 
o»  Fact. 

Where  the  findings  are  correct  if  the  tes- 
timony of  the  witnesses  for  the  party  in  whose 


favor  they  are  be  adopted,  tbe  advantage  of  the 
trial  court  in  seeing  and  bearing  tbe  witnesses 
should  turn  tbe  scale  in  favor  of  its  findings. 

IBd.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  395o~3»U0;    Dec  Dig.  i 

iooa»] 

5.  Appeai,  and  Ebbob  (I  1072*)— Harmless 

Ebbob. 

'X'be  case  being  triable  de  novo  on  appeal, 
and  the  motion  for  new  trial-  having  been  prop* 
eriy  denied,  the  bearing  and  deciding  of  the 
motion  in  the  wrong  county  was  harmless  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4233%  ;   Dec.  Dig.  i  1072.*1 

Department  1.  Appeal  from  Superior 
Court,  King  C?ounty ;  M.  L.  Clifford,  Judge. 

Suit  by  CX  L.  Jones  against  Oiaf  Nelson. 
Decree  for  plaintiff.  Defendant  appeals.  At' 
firmed. 

Gule  &  Qule,  for  appellant.  Kerr  &  Mo 
CoTi,  for  reepondeuL 

GOSH  J.  This  is  a  bill  in  equity  for  the 
foreclosure  of  a  mechanic's  Hen.  On  August 
26,  1908,  the  respondent  entered  into  a  build- 
ing contract  with  the  appellant  Olaf  Nelson, 
acting  through  one  Anderson  as  bis  attorney 
in  fact  By  tbe  terms  of  the  contract  thft 
respondent  agreed  to  erect  for  tbe  appellant 
Nelson,  hereafter  called  the  appellant,  a  two- 
story  frame  building  consisting  of  12  flats; 
six  of  five  rooms  each,  and  six  of  four  rooms 
eacb.  Respondent  agreed  to  furnish  the  la- 
bor and  material  and  complete  the  building  on 
or  before  December  16,  1908.  It  was  further 
agreed  that  the  building  should  be  "an  exact 
duplicate"  of  a  t>nllding  theretofore  erected 
by  the  respondent  for  one  Mays,  except  that 
it  should  be  four  feet  longer.  Tbe  Mays 
building  was  108  feet  in  length.  The  con- 
tract price  was  $7,000.  Two  thousand  dollars 
was  paid  before  the  commencement  of  the 
action.  The  appellant  claims  an  offset  in 
damages  to  the  extent  of  $3,888.15,  on  ac- 
count of  a  shortage  of  two  feet  In  the  length 
of  the  building,  and  for  defective  work  and 
inferior  material.  There  was  a  Judgment  for 
the  respondent  for  $5,(X)0,  the  balance  of  tbe 
contract  price,  and  for  $493.75  for  extra 
work,  for  attorney's  fees  and  costs,  and  a 
decree  establishing  and  foreclosing  the  lien. 
Nelson  has  appealed. 

Tbe  appellant  first  contends  that  tbe  build- 
ing as  constructed  is  only  110  feet  in  lengtli 
instead  of  112  feet,  as  the  contract  requires. 
Upon  this  feature  of  the  case  the  court 
found:  "The  defendant  contended  in  this  ac- 
tion tbat  the  buildiug  constructed  by  the 
plaintiff  was  from  eighteen  inches  to  two 
feet  shorter  than  required  by  the  contract. 
I  And  from  a  preponderance  of  evidence  that 
at  the  time  the  plaintiff  was  ready  to  com- 
mence tbe  construction  of  said  building  th» 
dimensions  of  tbe  building  were  made  the 
subject  of  discussion  between  the  plalntift 
and  the  agent  and  attorney  in  fact  of  the  de- 
fendant and  that  under  an  agreement  then 
entered    into   a   ground   dimension   slightly 
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Elwrter  than  the  length  of  the  lot  was  de- 
termined on,  hut  that  the  cornice  and  bay 
windows  of  said  building  practically  reached 
to  the  limits  of  said  lot,  and  that  it  was  con- 
structed upon  n  plan  satisfactory  to  the  de- 
fendant to  avoid  any  possible  controversy 
with  the  building  inspector  of  the  city  of 
Seattle."  We  think  the  finding  is  supported 
by  the  evidence.  The  respondent  testified 
ttat  the  lot  was  represented  to  him  to  be  114 
feet  in  length,  but  that  when  measured  it 
was  found  to  have  a  length  of  112  feet; 
that  he  had  had  trouble  with  the  city  In- 
spectors when  attempting  to  put  the  cornice 
and  windows  of  other  buildings  over  the 
street,  and  that  he  so  informed  Anderson,  the 
appellant's  attorney  in  fact,  and  that  the  lat- 
ter said  to  him  that  he  need  not  so  extend  It 
His  testimony  is  snpported  by  the  circum- 
stances of  the  case.  The  agent  was  around 
the  bailding  while  it  was  being  constructed, 
and  no  complaint  was  made  as  to  its  length 
nntU  after  the  commencement  of  the  action. 
Including  the  cornices,  the  building  Is  111 
feet  4  inches.  Measured  on  the  foundation 
line.  It  Is  110  feet  6  Inches.  One  of  the 
appellant's  witnesses  stated  that,  when  con- 
Btnicted,  $75  would  have  covered  the  expense 
of  extending  the  base  of  the  building  to  the 
exterior  lines  of  the  lot.  In  the  light  of  the 
record,  we  cannot  say  that  the  learned  trial 
court  committed  error  in  the  finding  quoted. 

It  is  next  insisted  that  the  building  was 
not  completed  within  the  time  fixed  by  the 
contract,  and  that  the  appellant  should  have 
been  allowed  an  offset  in  damages.  The 
court  found:  "It  was  contended  by  the  de- 
ftedant  that  the  building  was  not  ready  for 
occupancy  on  December  15,  1908,  the  time 
fixed  In  the  contract,  but  the  court  finds  that 
there  is  no  competent  evidence  that  the  de- 
fendant sustained  any  damage  by  reason 
thereof,  and  that  the  delay  In  that  behalf 
wap  due  largely  to  the  Inclemency  of  the 
weather."  The  respondent  testified  that  the 
bailding  was  ready  for  occupancy  on  De- 
cember 15th,  the  date  fixed  for  its  comple- 
tion, and  that  the  appellant  took  possession 
January  22d  following.  "Damages,"  In  legal 
acceptation,  means  compensation  for  the  loss 
coffered  or  the  injury  sustained.  The  flats 
were  built  for  renting.  There  Is  no  evidence 
that  there  were  any  applications  for  rooms 
before  the  completion  and  delivery  of  the 
boUdlng.  Damages  will  not  be  awarded  un- 
less they  are  based  on  something  more  sub- 
stantial than  guess,  assumption,  or  specula- 
Ion.  McCarthy  v.  Gallagher,  4  Misc.  Rep. 
188.  23  N.  Y.  Supp.  884.  Interest  was  al- 
lowed only  from  February  15,  1909,  the  date 
of  the  filing  of  the  lien.  This,  we  think, 
afforded  the  appellant  ample  compensation 
for  the  delay.  If  any.  In  the  completion  of 
the  building. 

It  Is  next  urged  that  the  appellant  should 
have  been  allowed  a  large  sum  as  damages 


arising  from  defective  material  and  bad  work- 
manship. The  appellant's  witnesses  fixed  the 
damages  from  these  sources  from  .$2,000  up- 
wards. The  court  found  that  "the  material 
and  labor  used  In  Its  construction  were  prac- 
tically the  same  to  all  Intents  and  purposes 
as  that  used  in  the  construction  of  the  Mays 
building  of  which  it  was  to  be  a  duplicate : 
that  the  defendant  has  failed  to  sustain  any 
claim  for  damages  by  reason  of  either  the 
labor  or  material  used  in  the  construction 
thereof."  If  we  accept  the  testimony  of  the 
appellant's  witnesses,  both  the  material  and 
workmanship  were  Inferior  to  that  in  the 
Mays  building.  Indeed,  it  appears  from  their 
testimony  that  the  quality  of  the  workman- 
ship is  extremely  bad.  If,  however,  we  adopt 
the  testimony  of  the  respondent's  witnesses, 
the  finding  of  the  court  is  correct  No  claim 
was  made  for  much  the  larger  part  of  the 
damages  now  claimed  until  after  the.  com- 
mencement of  this  action.  The  trial  court 
saw  and  heard  the  witnesses,  and  this  is 
peculiarly  a  case  where  that  advantage 
should  turn  the  scale  In  favor  of  Its  findings. 
We  have  carefully  read  the  testimony,  com- 
prising more  than  400  pages  exclusive  of  the 
exhibits,  and  are  constrained  to  concur  In  the 
findings  of  fact  of  the  learned  trial  court  A 
more  detailed  review  of  the  evidence  would 
be  of  no  value  either  to  the  parties  to  the  suit 
or  to  the  bar. 

Finally,  it  is  said  that  the  motion  for  a 
new  trial  was  beard  and  decided  in  Pierce 
county,  and  that  this  was  error.  The  record 
shows  that  the  motion  was  denied  in  King 
county  In  open  court  Accepting,  however, 
the  statement  of  counsel  for  the  appellant  it 
was  error  without  prejudice.  The  case  is 
trlted  here  de  novo.  The  motion  for  a  new 
trial  was  properly  denied.  Shaw  v.  Spencer, 
57  Wash.  587,  107  Pac.  383. 

The  judgment  is  aflSrmed. 

RUDKIN,  C.  J.,  and  FUMiERTON,  PARK- 
ER, and  MOUNT,  JJ.,  concur. 


(61  Wasb.  171) 
NAPPI/I  V.   SEATTLE,  R.  ft  S.  RT.  CO. 
(Supreme  Court  of  Washington.    Dec.  12,  1910.) 

1.  Stbeet  Railroads  (§8  85,    117*)— Stbeet 

Cbossino — Use. 

The  right  of  a  street  car  approaching  a 
street  crossing  and  the  driver  of  a  team  to  use 
the  crossing  are  equal,  the  driver  of  the  vehicle 
under  ordinary  circumstances  being  justified  in 
proceeding  to  cross  in  the  face  of  the  approach- 
mg  car  only  when  he  has  reasonable  ground  to 
believe  that  he  can  pass  in  safety  if  both  he  and 
those  in  charge  of  the  car  act  with  reasonable 
regard  to  the  right  of  each  other;  the  vehicle 
driver,  however,  having  no  right  to  calculate 
close  chances  as  to  his  ability  to  reach  the  track 
before  the  ear,  and  whether  the  chances  were 
close  under  the  particular  circumstances  Is  ordi- 
narily a  question  for  the  jury. 

[Eld.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  |§  193-195,  249,  257;  Dec. 
Dig.  §§  85,  in/] 
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2.  Stbtot  Railboads  (i  117*)— Cbossino  Ao- 

CIDENT— COWTBIBUTORY  NeOLIOENCE. 

Plaintiff  endeavoTed  to  drive  over  certain 
street  car  tracks  at  a  crossing  in  front  of  an  ap- 
proaching car,  and  was  strucic  before  he  ^ot 
across.  The  track  approaching  the  crossing 
was  on  a  heavy  downgrade,  and  the  car  which 
struck  him  was  from  100  feet  to  a  block  away 
when  he  got  on  the  track,  and  was  approaching 
at  the  rate  of  60  miles  an  hour,  in  violation  of 
a  city  ordinance  limiting  the  speed  to  12  miles. 
Beld,  that  plaintiff  had  the  right  to  assume  that 
the  car  was  under  control,  and  when  it  was  that 
far  away  that  he  would  be  in  no  danger,  and 
was  therefore  not  negligent  as  a  matter  of  law. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
toads,  Cent  Dig.  {f  249,  257;  Dec.  Dig.  i  117.*] 

8.  Stbeet  RAiUiOADS  (i!  99,  117*)— Cbossino 
Accident— Rights  op  Travelebs. 

That  a  street  car  is  approaching  a  crossing 
in  plain  sight  does  not  determine  the  right  of 
a  traveler  to  cross  the  street     Such  right  de- 

Sends  on  what  a  reasonably  careful  man  would 
o  under  the  circumstances.  If  the  car  is  so 
close  and  coming  so  fast  that  it  cannot  be 
stopped  in  time  to  avoid  a  collision,  and  such 
fact  is  known  or  should  have  been  observed, 
then  the  traveler  attempting  to  cross  would  be 
negligent  as  a  matter  of  law,  but  if  the  car  is 
far  enough  away  to  be  stopped  after  the  person 
has  passed  on  the  track,  or  when  a  reasonably 
careful  man  would  undertake  to  cross  ahead 
of  it  then  it  could  not  be  said  as  a  matter  of 
law  that  he  was  negligent  in  attempting  to  do 
M. 

(Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  209-216,  249,  257;  Dec 
Mg.  li  99,  117.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;    Jolin  A.  <Shackleford,  Judge. 

Action  by  Frank  Nappll  against  the  Seat- 
tle, Renton  &  Soutbern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Morris  B.  Sachs,  for  appellant  William 
0.  Keith,  for  respondent 

MOUNT,  J.  The  defendant  prosecutes  tills 
appeal  from  a  Judgment  rendered  on  the  ver- 
dict of  a  jury  in  an  action  for  personal  in- 
juries. The  Injury  occurred  to  the  plalnticr 
on  April  6,  1908,  between  the  hours  of  5  and 
6  o'clock  in  the  evening.  He  was  driving  a 
team  of  horses  bitched  to  an  express  wagon 
across  the  tracks  of  the  appellant  company. 
In  Seattle,  where  Dearborn  street  crosses 
Rainier  avenue,  when  one  of  the  defendant's 
cars  ran  upon  bim,  killed  Ills  team,  and  se- 
verely injured  the  plainticr.  The  complaint 
alleged  that  the  car  was  running  at  an  ex- 
cessive rate  of  speed.  The  defense  was  a 
general  denial,  and  also  that  the  plaintiff 
was  guilty  of  contributory  negligence.  The 
action  was  tried  to  the  court  and  a  jury,  and 
verdict  was  returned  for  the  plaintiff  in  the 
sum  of  $3,500.  After  motion  for  new  trial 
was  denied.  Judgment  was  entered  upon  the 
verdict,  and  defendant  has  appealed. 

Several  assignments  of  error  are  made, 
but  the  only  question  upon  which  a  reversal 
Is  urged  Is  that  the  court  should  have  direct- 
ed a  verdict  for  the  defendant.  It  appears 
that  the  appellant  operates  a  line  of  double 


track  electric  street  railway,  on  Rainier  ave- 
nue In  the  city  of  Seattle.  This  avenue  runs 
north  and  south.  On  the  west  of  the  railway 
track  the  street  is  planked  and  used  for  gen- 
eral travel.  On  the  east  of  the  tracks  the 
street  is  not  Improved  and  is  not  used.  Dear- 
bom  street  crossed  Rainier  avenue  at  right 
angles.  From  Dearborn  street  north.  Rainier 
avenue  is  straight  for  four  blocks  to  Jackson 
street  where  another  electric  street  car  line 
crosses  Rainier  avenue,  and  where  cars  al- 
ways come  to  a  full  stop.  On  Rainier  avenue 
there  is  a  steep  downgrade — about  9  per 
cent — ^all  the  way  from  Jackson  street  south 
to  Dearborn  street.  On  the  evening  of  April 
6,  1908,  about  6:30  p.  m.,  when  it  was  day- 
light, the  respondent  was  driving  south  on 
the  west  side  of  the  railway  tracks  on  Rai- 
nier avenue  between  Jackson  and  Dearborn 
streets.  When  he  came  to  Dearborn  street 
he  attempted  to  cross  east  over  the  railway 
tracks  when  he  was  run  down  by  the  car. 
He  testified  that,  before  he  came  to  the  cross- 
ing, he  looked  back  three  different  times  to 
see  if  the  car  was  coming,  and  saw  nothing: 
that  he  looked  back  the  last  time  when  he 
was  within  25  feet  of  the  crossing,  and  saw 
no  car;  that  when  he  drove  upon  the  street 
car  tracks,  one  wheel  of  his  wagon  droi^>ed 
into  a  hole  between  the  tracks,  and  while  his 
horses  were  pulling  on  the  wagon  the  car 
struck  him.  Some  witnesses  testified  on  his 
behalf  that,  when  respondent  drove  upon  the 
track,  the  car  was  a  block  away;  others,  ttiat 
it  was  100  feet  away,  coming  downgrade 
from  Jackson  street  to  Dearborn  street  and 
running  at  60  miles  an  hour.  It  la  agreed 
that  the  city  ordinance  prohibited  a  greater 
rate  of  Bi>eed  than  12  miles  per  hour  for 
street  cars  within  the  business  and  settled 
residence  district  of  the  city. 

The  question  in  the  case  is  whether  the 
court  should  have  said,  as  a  matter  of  law, 
that  the  respondent  was  guilty  of  contribu- 
tory negligence  in  crossing  the  street  car 
tracks  as  he  did.  It  respondent  drove  his 
team  in  front  of  a  car  which  he  knew,  or 
should  have  known,  was  coming  down  upon 
him  and  could  not  be  stopped,  he  Is  himself 
negligent  and  cannot  r&cover.  The  rule  we 
think  is  correctly  stated  in  McCarthy  v.  Con- 
solidated Ry.  Co.,  79  Conn.  73.  03  Atl.  725,  and 
cited  by  the  appellant  as  follows:  "At  high- 
way crossings,  a  street  car  has  no  paramount 
right  as  against  any  other  vehicle  approach- 
ing on  the  cross  street  The  right  attaching 
to  each  is  equal,  and  must  be  exercised  wltb 
due  regard  to  that  attaching  to  the  other, 
and  so  as  not  to  interfere  with  or  abridge  It 
unreasonably.  It  is  not  necessarily  the  duty 
of  the  driver  of  an  approaching  team  to  wait 
until  the  street  car  has  passed,  nor  is  It  nec- 
essarily his  right  to  push  on  and  cut  off  its 
advance.  Each  party  must  act  reasonably 
under  all  the  attending  circumstances.  The 
driver  of  an  ordinary  vehicle  can,  under  ordl- 
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BMT  clrcamstances,  b«  Justified  In  proceed- 
iag,  at  a  highway  crossing,  to  go  over  a  street 
railway  In  the  face  of  an  approaching  car, 
when,'  and  only  when,  he  has  reasonable 
eronnd  for  believing  that  he  can  pass  In  safe- 
ty If  both  he  and  those  In  charge  of  the  cars 
act  with  reasonable  regard  to  the  rights  of 
^ch  other.  The  duty  to  slow  up  or  stop.  If 
necessary  to  prevent  a  collision,  rests  equally 
on  eacb  party.  In  practical  eCtect  these  doc- 
trines give  any  railroad  car  approaching  a 
highway  crossing  what  amounts  to  a  right 
of  precedence  This  follows  from  the  rule 
respecting  contributory  negligence.  No  man 
has  the  right  to  calculate  close  chances  as  to 
his  ability  to  reach  the  track  before  the  car, 
and  throw  the  rlstc  of  injury  on  the  other 
party.  As  to  whether  the  chances  were  close, 
bowerer,  and  the  railroad  company  was  not 
the  one  really  in  fault,  or  whether  the  party 
injured  d)d  not  push  forward  under  circum- 
stances of  emergency  which  left  him  no  time 
for  calcniatlon,  will  ordinarily  be  a  question 
for  the  Jury." 

In  this  case,  assuming  that  the  respondent 
ihonld  have  seen  the  car  before  he  drove  up- 
on tbe  track  because  the  car  was  evidently 
In  plain  view  at  that  time,  it  was  100  feet 
or  iwsslbly  a  block  away.  Under  these  clr- 
camstances, we  think  it  cannot  be  said  as  a 
matter  of  law  that  the  respondent  should  not 
liave  attempted  to  cross  over  the  tracks.  Be 
bad  a  right  to  assume  that  the  car  was  un- 
4a'  control,  and,  when  the  car  was  that  far 
away,  that  he  would  be  in  no  danger,  and 
iDigfat  pass  In  safety  without  risk  of  danger. 
At  any  rate  the  question  whether  he  was 
negligent  in  attempting  to  cross  the  track 
when  the  car  was  that  far  away  was  a  ques- 
tion for  tbe  Jury.  Street  crossings  are  to  be 
deed,  and  the  mere  fact  that  an  approaching 
car  is  in  sight  does  not  determine  tbe  right 
of  a  traveler  to  cross.  His  right  depends  up- 
aa  what  a  reasonably  careful  man  would  do 
nnder  tbe  circumstances.  If  the  approaching 
car  is  so  close  and  coming  so  fast  that  it 
cannot  be  stopped  in  time  to  avoid  a  colli- 
sion, and  such  facts  are  or  should  be  observ- 
ed, then  a  person  attempting  to  cross  may  be 
said  to  be  negligent  as  a  matter  of  law.  But 
where  an  approaching  car  is  far  enough 
away  to  be  stopped  after  a  person  has  pass- 
ed ni>oii  tbe  tracks,  or  when  a  reasonably 
earefnl  man  would  undertake  to  cross  ahead 
of  it,  tben  It  cannot  be  said  as  a  matter  of 
law  tbat  a  person  attempting  to  cross  is  neg- 
ligent. This  rule  was  substantially  applied 
in  Denny  v.  Seattle,  Renton  &  Southern  Ry. 
Co..  Ill  Pac.  450. 

The  question  of  negligence  of  the  respond- 
ent was  therefore  properly  referred  to  the 
Jury,  and  the  Judgment  must  be  affirmed. 

RUDKTN,  C.  J.,  and  PARKER,  FULLER- 
TON,  and  GOSE,  JJ.,  concur. 


(61  Wasb.  154) 
LEWIS  V.  CONTINENTAL  CASUALTY  CO. 

(Supreme  Court   of   Washington.     Dec.    10, 
1910.) 

INBUBANCE     (5    66.5»)  —   ACCTDEirT     POLICT  — 

Cause  of  Death— Injtjbies— Evidence. 
In  an  action  on  an  accident  policy,  ex- 
empting death  resulting  wholly  or  in  part  di- 
rectly or  indirectly  from  drowning,  evidence 
that  certain  persons  abonrd  a  steamer,  who 
went  down  with  insured  at  the  time  when  she 
died  or  was  killed,  met  with  personal  bodily  in- 
juries when  the  vessel  sank,  was  insufficient  to 
raise  a  presumption  that  insured  perished  be- 
cause of  personal  bodily  injuries,  and  not  by 
drowning. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  §  6G5.»] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Action  by  O.  S.  Lewis  against  tbe  Con- 
tinental Casualty  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Manton  Maverick,  Glel,  Hoyt  &  Frye,  and 
R.  L.  Blewett,  for  appellant. »  B.  B.  Moser, 
E.  B.  Simpson,  and  H.  T.  Granger,  for  re- 
spondent. 

FULLERTON,  J.  The  appellant,  an  ac- 
cident Insurance  company,  Issued  a  policy  of 
Insurance  to  one  Mabel  B.  Lewis,  whereby 
It  promised  that  In  the  event  the  insured, 
while  the  policy  was  in  force,  should  receive 
personal  bodily  injury,  through  external,  vio- 
lent, and  purely  accidental  causes,  and  death 
should  result  necessarily  and  solely  from 
such  Injury  within  90  days  after  tbe  acci- 
dent, the  company  would  pay  tbe  beneficiary 
named  In  the  policy  tbe  sum  of  $2,500.  The 
policy  contained  certain  conditions,  among 
which  was  one  to  the  effect  that  It  did  not 
"cover  death  •  •  •  which  results  wholly 
or  in  part,  directly  or  indirectly,  •  *  • 
from  drowning."  After  procuring  the  policy 
tbe  appellant  took  passage  on  the  steamer 
Columbia,  from  San  Francisco,  Cal.,  to  Port- 
land, Or.  While  the  steamer  was  en  route, 
and  some  15  miles  off  the  coast  of  California, 
It  collided  with  another  steamer,  known  as 
the  San  Pedro,  and  sank.  The  Insured  per- 
ished In  tbe  accident,  which  occurred  during 
the  life  of  the  policy.  The  respondent  was 
the  husband  of  tbe  Insured,  and  was  named 
in  the  policy  as  the  beneficiary  thereof.  Aft- 
er his  wife's  death  he  made  proof  thereof 
to  the  appellant  company,  and  demanded 
payment  of  the  sum  named  In  the  policy. 
Payment  was  refused,  and  this  action  was 
begun  to  recover  the  same.  The  cause  was 
tried  before  tbe  court  sitting  with  a  Jury, 
and  resulted  in  a  verdict  and  Judgment  in 
favor  of  the  respondent.  This  appeal  was 
taken  therefrom. 

While  a  number  of  questions  are  presented 
by  the  record,  we  have  found  it  necessary 
to  notice  but  one,  since  we  conclude  It  to  be 
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fatal  to  the  respondent's  right  to  recover. 
By  the  terms  of  the  policy  it  was  Incumbeut 
upon  the  respondent  to  allege  and  prove  that 
his  wife  received  a  personal  bodily  injury, 
through  external,  violent,  and  purely  acci- 
dental causes,  and  that  her  death  resulted 
necessarily  and  solely  from  such  injury.  The 
evidence  introduced  to  meet  this  requirement 
was  the  evijdence  of  the  respondent  himself. 
He  testified  that,  immediately  following  the 
collision,  some  person  alarmed  the  sleeping 
passengers,  directing  them  to  take  life  pre- 
servers and  go  on  declc;  that  he  and  hia  wife 
obeyed  the  call,  ascending  to  the  deck  by  a 
stairway  that  took  than  to  the  stem  of  the 
vessel;  and  that  Just  as  they  reached  the 
deck  the  vessel  sank  headfirst  into  the  sea. 
He  testified  that  np  to  that  time  his  wife 
bad  received  no  personal  bodily  Injury  of 
any  kUid,  and  that  she  went  down  with  the 
vessel  and  was  seen  no  more ;  her  body  never 
having  been  recovered.  He  testified  further, 
however,  that  as  the  vessel  sank  he  was 
within  reaching  distance  of  his  wife;  that 
be  was  thrown  by  the  water  against  the 
hurricane  deck  and  received  severe  lK>diIy  in- 
juries; that  of  the  passengers  rescued  with 
him  and  brought  to  shore  in  the  same  life- 
boat, oae,  a  man,  died  on  the  way  in;  that 
most  of  the  others  in  the  boat  were  more  or 
less  hurt;  and  that  he  saw  still  others  in 
the  hospital  who  were  injared. 

It  is  the  contention  of  the  respondent  that 
It  Is  reasonably  inferable  from  the  evidence 
that  the  insured  met  with  a  personal  bodily 
injury  at  the  time  of  the  sinking  of  the  ves- 
sel, and  that  such  bodily  injury  was  the 
proximate  cause  of  her  death,  or  at  least 
that  the  evidence  tended  to  prove  that  fact, 
and  it  was  for  the  Jury  to  draw  the  deduc- 
tion. But  we  think  these  proofs  fall  far 
short  of  making  a  case  for  the  respondent. 
The  fact  that  certain  persons  aboard  the 
steamer  met  with  personal  bodily  injuries 
when  the  vessel  sank  might  raise  a  pre- 
sumption that  another  person  who  had  re- 
ceived bodily  injuries  obtained  them  from 
the  same  cause,  were  the  causes  of  the  in- 
juries a  matter  of  inquiry;  but  we  think  it 
can  raise  no  presumption  that  another  per- 
son perishing  by  the  accident,  the  canse  of 
whose  death  is  unknown,  perished  because  of 
having  received  personal  bodily  Injuries,  es- 
pecially since  there  was  an  all-sufllcient 
cause  for  the  death  aside  from  personal  bod- 
ily injuries,  namely,  by  drowning.  We  have 
not  felt  it  necessary  to  review  the  cases  cited 
by  the  respondent  to  sustain  his  contention. 
In  the  main  they  are  cases  where  It  was 
shown  beyond  controversy  that  the  insured 
did  receive  a  personal  bodily  injury,  and  the 
question  was  whether  the  injury  or  some  in- 
termediate agency  was  the  proximate  cause 
of  death.  Manifestly  these  cases  are  not 
parallel  to  the  case  at  bar.    Here  there  were 


no  competent  proofs  of  Injury;  much  less 
was  it  proven  that  the  death  of  the  insured 
resulted  necessarily  and  solely  from  such 
injury. 

The  Judgment  appealed  from  is  reversed 
and  remanded,  with  Instructions  to  enter  a 
Judgment  in  favor  of  the  defendant,  appel- 
lant in  this  court. 

RUDKIN,  C.  X,  and  GOSBi  CHADWICK, 
and  MORRIS,  JJ.,  concur. 


<61  Waah.  103) 
MURKOWSKI  V.  MURKOWSKI  et  nx. 
(Supreme  Court  of  Washington.    Dec.  7,  1910.) 

1.  Cancellatiow  of  Instbcuents  (I  10»)— 
Right  to  Cancellation— Ubmedy  at  Law. 

Where  the  grantor  In  a  deed  to  bis  interest 
in  a  blacksmith  shop  was  under  no  disability 
or  infirmity,  and  executed  the  deed  knowing 
its  effect,  with  full  intent  to  divest  himself  of 
the  title,  and  in  consideration  of  a  contract 
with  the  grantee  which  was  collateral,  and  in 
no  sense  an  integral  part  of  the  deed,  whereby 
the  graqtee  agreed  to  pay  him  $6  a  week  as 
long  as  be  (the  grantor)  might  live,  and  that 
if  the  grantee  should  sell  the  shop  be  would 
pay  the  grantor  $1,000,  upon  which  the  weekly 
payments  should  cease,  the  grantor's  remedy 
upon  the  grantee's  refusal  to  carry  out  hia  con- 
tract is  not  in  equity  to  cancel  the  deed  for 
fraud,  but  an  action  at  law  to  enforce  the  con- 
sideration. 

[Bkl.  Note.— For  other  cases,  see  CancellatioD 
of  InstrumenU,  Cent.  Dig.  §§  18-22 ;  Dec.  Die. 
I   10.»] 

2.  Cancellation  or  Inbtbuuents   (|  57*)— • 
Failure  of  Minds  of  Paeties  to  Meet. 

IMaintiff,  who  owned  a  half  interest  in  a 
blacksmith  shop,  conveyed  his  interest  therein 
unconditionally  to  defendant,  who  owned  the 
other  half  interest,  in  consideration  of  a  col- 
lateral contract  between  the  parties,  whereby 
defendant  agreed  to  pay  plaintiff  $0  a  week  as 
long  as  plaintiff  might  live,  and  tliat  if  defend- 
ant should  sell  the  blacksmith  shop  he  would 
pay  plaintiff  $1,000,  upon  which  the  weekly 
payment  should  cease,  and  plaintiff  agreed  to 
work  for  defendant  in  the  blacksmith  shop  as 
long  as  he  might  be  able  to  perform  such  work. 
The  minds  of  the  parties  did  not  meet  on  the 
effect  of  the  collateral  agreement,  defendant 
acting  upon  the  belief  that  the  $6  a  week  was 
to  t>e  paid  only  when  plaintiff  worked,  while 
plaintiff  believed  when  the  contract  was  executed 
that  he  was  to  receive  $6  a  week  in  any  case. 
Defendant  advanced  to  plaintiff  $350  for  use 
in  a  divorce  action.  Neither  party  would  have 
executed  the  contract  had  he  not  understood  Ita 
effect  as  he  did.  Held,  that  the  minds  of  the 
parties  not  having  met  as  to  the  collateral  agree- 
ment, the  whole  transaction— deed  and  contract 
—may  be  set  aside,  reserving  a  lien  on  plaintiff's 
one-half  interest  in  the  property  in  favor  of  de- 
fendant for  the  $350  advanced,  but  in  view  of 
the  express  willingness  of  plaintiff  to  accept 
$1,000  if  the  property  had  been  sold  to  a  third 
person,  and  his  declaration  as  a  witness  in  his 
own  t>ehalf  ttiat  he  would  take  $1,000  in  settle- 
ment of  his  claim,  defendant,  being  the  owner 
of  an  established  business  upon  as  well  as  an 
undivided  interest  in  the  property,  should  l>e 
allowed  to  retain  it  if  he  so  desires,  upon  pay- 
ment into  the  registry  of  the  court  oi  $1,000. 
subject  (o  plaintiff's  order  within  60  days  after 
the  remittitur  goes  down. 

[Ed.  Note.— For  other  cases,  see  CancellatioD 
of  Instruments,  Dec.  Dig.  {  57.*]     ' 
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Department  2.  Appeal  from  Superior  Court, 
King  Coonty;   Balpb  KauSman,  Judge. 

Action  by  Jacob  Murkowskl  against  Louis 
Mnrkowskl  and  wife.  From  a  Judgment  for 
plalDtifF,  defendants  appeaL  Reversed  and 
remanded,  wltb  directions. 

Faben  &  Kelleran,  for  appellants.  Aust  &' 
Terbune,  for  respondent. 

CHADWICK,  J.  In  July,  1898,  plaintiff 
and  defendant,  Louis  Murkowskl,  wbo  will 
be  hereafter  referred  to  as  the  defendant, 
operated  a  blacksmith  shop  at  Enumclaw, 
King  county.  Whether  they  were  partners 
as  asserted  by  plaintiff,  or  plaintiff  was  em- 
ployed by  the  defendant  upon  a  division  of 
the  earnings,  is  uncertain.  About  the  time 
their  relations  began,  plaintifl  advanced  the 
amount  due  upon  a  contract  to  purchase  the 
three  lots  which  were  occupied  by  the  black- 
smith shop,  and  they  became  equal  owners 
of  the  land.  In  the  fall  of  1907,  plaintiff  and 
his  wife,  the  stepmother  of  defendant,  had 
some  trouble  over  property;  plaintiff  assert- 
ing his  rights  by  an  action  at  law  or  in  equi- 
ty. His  wife  retaliated  by  bringing  an  ac- 
tion for  divorce,  which  was  granted.  The 
blacksmith  shop — that  is,  an  undivided  one- 
half  Interest — was  decreed  to  be  the  property 
of  the  plaintiff  In  his  sole  and  separate  right. 
Thereafter,  and,  as  we  think  the  evidence 
fairly  shows,  by  the  mutual  understanding 
and  consent  of  both  plaintiff  and  defendant, 
and  with  no  contemplated  fraud  or  advan- 
tage of  the  one  over  the  other,  but  with  the 
intent  to  defeat  any  possible  chance  of  the 
wife  and  her  children  by  a  former  marriage 
sharing  in  the  property  set  over  to  plaintiff 
by  the  decree,  the  parties  caused  a  deed,  ab- 
solute in  form,  to  be  prepared,  which  plain- 
tiff executed,  conveying  the  fee-simple  title 
unconditionally  to  defendant  At  the  same 
time  a  contract  in  writing  was  entered  into, 
whereby  the  defendant,  as  party  of  the  first 
part,  agreed  that  he  would  "pay  to  the  party 
of  tbe  siecond  part  the  sum  of  six  dollars  per 
week  as  long  as  he  may  live;  provided,  how- 
ever, that  if  tbe  party  of  the  first  part  should 
sell  his  blacksmith  shop,  then  he  agrees  to 
pay  to  tbe  party  of  the  second  part  the  sum 
of  $1,000,  and  the  payment  of  six  dollars  per 
week  shall  then  cease;"  and  the  plaintiff,  as 
party  of  the  second  part,  agreed  to  "work 
for  the  party  of  the  first  part  In  his  black- 
smith shop,  as  long  as  he  is  able  to  perform 
such  work."  On  January  18,  1008,  plaintiff 
remarried  his  divorced  wife.  E^m  tbe  time 
the  deed  and  contract  were  executed,  the 
parties  acted  tberennder  nntU  the  summer  of 
1900,  when  plaintiff,  his  wife  having  in  the 
meantime  been  Informed  of  the  transaction, 
quit  working  for  defendant,  asserting  his 
sickness  and  inability  to  work,  but  demand- 
ing the  $6  per  week  as  provided  in  the  con- 
tract Defendant  denied  his  liability  unless 
plaintiff  actually  worked  for  bim,  and  in  ad- 
ditloD  thereto  asserted  plalntlirs  health  and 


ability  to  work.  In  the  due  progress  of  the 
family  row,  plaintiff  brought  this  action  to 
set  aside  the  deed  as  fraudulent  Defendant 
answering,  denied  tbe  alleged  fraud,  and  set 
up  a  breach  of  the  contract  The  trial  Judge 
ma^e  no  findings  of  fact,  but  decreed  that 
the  deed  be  canceled  as  fraudulent;  condi- 
tioned, however,  upon  the  payment  of  the 
sum  of  $350  by  plaintiff  into  the  registry  of 
tbe  court  for  tbe  use  of  the  defendant  The 
testimony  revealed  tbe  fact  that  defendant 
had  advanced  that  sum  for  the  benefit  of 
plaintiff  in  the  divorce  suit,  and  the  possi- 
bility that  it  was  a  part  of  tbe  considera- 
tion for  the  deed.    Defendants  have  appealed. 

It  is  contended  by  tbe  appellant  and  we 
think  correctly,  that  there  was  no  evidence 
suflScient  to  warrant  the  court  in  setting 
aside  the  deed  as  a  fraud  upon  respondent 
He  executed  it  knowing  its  effect,  and  with 
full  intent  to  divest  himself  of  tbe  title.  He 
was  under  no  disability  or  infirmity  of  mind 
or  body.  He  made  the  deed  in  consideration 
of  the  contract,  which  was  collateral  and 
in  no  sense  an  Integral  part  of  the  deed.  We 
think  that,  where  a  deed  Is  so  made,  the  rem- 
edy is  not  in  equity  to  cancel  tbe  deed,  but 
the  enforcement  of  tbe  cuusideratlon  must 
be  sought  at  law.  Ford  v.  Jones,  22  Wash. 
Ill,  60  Pae.  48;  Goodrich  v.  Kimble,  49  Wash. 
616,  95  Pac.  1084;  Florin  v.  Florin,  40  Wash. 
37,  94  Pac.  658;  Balam  v.  Rouleau,  52  Wash. 
3S0,  100  Pac.  833;  McClellan  v.  O'Connor,  47 
Wash.  121,  91  Pac.  562.  At  this  point,  how- 
ever, we  are  met  by  a  fact  which  seems  to 
us  to  be  evident  from  a  careful  rending  of 
the  testimony.  The  minds  of  the  parties  did 
not  meet  on  the  effect  of  tbe  collateral  agree- 
ment They  made  their  contract'  in  the  Po- 
lish language.  Resiwndent  speaks  English 
brokenly,  while  the  appellant  seems  to  suffer 
some  Impediment  of  speech.  Having  made 
their  contract  in  their  own.tongue,  it  was  re- 
duced to  writing  by  a  scrivener.  Appellant 
believed,  and  acted  upon  the  belief,  that  the 
six.  dollars  a  week  was  to  be  paid  only  in  the 
event  of  labor  performed  and  services  ren- 
dered by  the  respondent;  whereas  respondent 
believed  at  the  time  the  contract  was  execut- 
ed, that  he  was  to  receive  tbe  sum  of  six 
dollars  a  week  as  long  as  be  lived.  Both 
parties  seem  honest  in  their  belief,  and  we 
do  not  think  either  of  them  would  have  en- 
tered into  the  contract  If  he  had  not  so  un- 
derstood It  The  whole  transaction,  deed  and 
contract  may  be  set  aside  for  this  reason, 
reserving  a  lien  In  the  sum  of  $350  as  the 
one-half  interest  In  the  property  In  favor  of 
tbe  appeMant 

However,  considering  the  general  equities 
of  the  case,  and  the  expressed  willingness  of 
the  respondent  to  accept  the  sum  of  $1,000 
If  the  property  had  been  sold  to  a  third  par- 
ty, and  his  declaration  when  a  witness  in 
his  own  behalf  that  he  is  willing  to  take  $1,' 
000  in  settlement  of  bis  claim,  we  think  ap- 
pellant, who  Is  the  owner  of  an  established 
business  upon,  aa  well  as  an  undivided  half 
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Interest  In,  the  property,  should  be  allowed 
to  retain  If  if  be  so  desires.  Therefore,  If 
within  60  days  after  the  remittitur  goes 
down  the  appellant  shall  pay  into  the  regia- 
try  of  the  court  the  sum  of  $1,000,  subject  to 
the  order  of  respondent,  the  title  of  the  prop- 
erty will  be  confirmed  In  him.  Otherwise, 
the  decree  will  be  modified  in  that  the  deed 
is  set  aside,  but  subjecting  the  property  to  a 
lien  in  favor  of  appellant  In  the  sum  of  $350, 
and  providing  for  its  enforcement. 

We  see  no  reason,  except  that  the  parties 
are  of  the  same  blood  and  possibly  urged  on 
by  others  who  have  married  into  the  family, 
why  this  controversy  should  have  ever  reach- 
ed the  courts,  or  why  either  party  should 
pay  the  costs  on  appeal. 

The  case  will  be  remanded,  with  instruc- 
tions to  enter  such  a  decree  as  may  be  neces- 
sary to  meet  these  sui^gestions.  Neither  par- 
ty will  recover  costs  in  this  court 

RUDKIN,  C.  J.,  and  DUNBAR,  CROW, 
and  MORRIS,  JJ.,  concur. 


(61  Wash.  694) 

OOLER  V.  CENTER. 

(Supreme  Court  of  Washioeton.     Dec.  12, 
1910.) 

AovEBSK  Possession  ({  13*)— Requisites. 

Adverse  possession,  to  supersede  a  record 
title,  should  be  open,  notorious,  and  continuous 
for  the  required  period. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Die.  i{  65-76;   Dec  Dig.  {  13.»] 

Department  1.  Appeal  from  Siifterior 
Court,  Pierce  County ;  M.  L.  Clifford,  Judge. 

Action  by  W.  N.  Colet,  Jr.,  against  Lewis 
W.  Center.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

A.  H.  Oarretson  and  Jesse  Thomas,  for  ap- 
pellant   EYank  D.  Nash,  for  respondent. 

PER  CURIAM.  This  action  was  brought 
by  the  respondent  under  section  785  of  the 
Code  (Rem.  &  Bal.)  to  recover  from  the  ap- 
pellant the  possession  of  certain  lands  situat- 
ed in  Pierce  county,  of  which  the  respondent 
alleged  he  was  the  owner  in  fee,  to  quiet  bis 
title  thereto,  and  to  enjoin  the  defendant 
from  asserting  rights  therein  or  otherwise  In- 
terfering with  the  property.  In  bis  complaint 
the  respondent  deraigned  his  title  from  the 
government  of  the  United  States,  showing  a 
complete  record  title  to  the  property  in  him- 
self. The  appellant  in  defense  pleaded  the 
statute  of  limitations,  alleging  that  he  had 
been  in  the  open,  notorious,  and  exclusive  pos- 
session of  the  property  under  a  claim  of  right 
for  a  period  of  more  than  10  years  nest  pre- 
ceding the  commencement  of  the  action.  The 
court  on  the  trial,  which  was  had  without  the 
Intervention  of  a  Jury,  found  for  the  respond- 
ent, and  entered  Judgment  in  his  favor.  This 
appeal  followed. 


There  is  no  serious  difference  between  the 
parties  over  the  rules  of  law  Involved,  The 
questions  discussed  are  principally  questions 
of  fact  and  these  questions  we  think  the  tri- 
al court  correctly  resolved  in  favor  of  the 
respondent  The  respondent's  evidence  shows 
a  complete  record  title  to  the  property  In 
himself,  and  we  think  the  appellant  failed  to 
show  any  such  open,  notorious,  and  contina* 
ous  possession  for  the  required  period  as 
would  ripen  into  a  right  by  adverse  xiossea- 
sion.  It  would  serve  no  useful  purpose  to 
review  the  evidence.  It  is  sufficient  to  say 
that  we  have  examined  it  and  are  satisfied 
with  the  conclusions  dra\«-n  therefrom  by  the 
trial  Judge. 

The  Judgment  la  affirmed. 


(8S  Kan.  615) 
Ex  parte  MORAN.f 
(Supreme  Court  of  Kansas.    Dee.  10,  1910.) 

(ByllabuB  hy  the  Court.) 

Contempt  (I  3.")*)— Execdtobs  and  Adminis- 
TBATOBS  (I  85*)— Habeas  Cobpos  (J  20*)— 

CONCBAUIENT    OP     DECEDENT'S    PBOPEBTT— 

Imprisonment  fob  Contempt. 

Under  sections  3632  and  3636  of  the  Gen> 
eral  Statutes  of  1909,  the  probate  court  has  au- 
thority to  examine  for  concealed  or  embezzled 
property  belonging  to  an  estate  nnd  enforce  its 
return  to  the  admmistrator  or  other  proper  cus- 
todian, and  if  the  person  so  embezzling  or  con- 
cealing such  property  refuse  to  comply  with  the 
order  to  restore  the  same,  he  mny  be  imprisoned 
as  for  contempt  of  court  and  when  so  impris- 
oned, he  will  not  be  discharged  by  a  writ  of  ha- 
beas corpus. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Di?.  S  104;  Dec.  Dig.  {  3r.:»  Executors 
and  Administrators,  Cent  Dig.  S  3;}7;  Dec  Dig. 
§  85;*  Habeas  Corpus,  Cent  Dig.  f  18;  Dec 
Dig.  |20.»] 

Application  of  George  B.  Moran  for  a  writ 
of  habeas  corpus.     Writ  denied. 

H.  M.  Jackson  and  Z.  E.  Jackson,  for  pe^ 
titloner.  J.  L.  Berry,  B.  F.  Hudson,  and 
Charles  T.  Gundy,  for  respondent 


GRAVES,  J.  This  la  an  application  for  a 
writ  of  habeas  corpus  by  George  B.  Moran 
who  is  Imprisoned  in  Atchison  county  for 
contempt  of  court  He-  claims  that  the 
order  of  imprisonment  Is  void. 

It  appears  that  the  petitioner  was  called 
to  Atchison  by  his  brother,  John  H.  Moran, 
who  was  seriously  sick  at  that  place.  While 
there  the  brother,  John  H.  Moran,  died.  His 
property,  or  a  part  of  it,  was  left  by  the 
deceased  in  the  possession  of  the  brother, 
George  B.  Moran.  The  widow  who  had 
separated  from  her  husband  being  appre- 
hensive as  to  the  safety  of  the  property  be- 
longing to  the  estate  of  her  deceased  hus- 
band, began  a  proceeding  against  George 
B.  Moran  under  sections  3632  and  3636  of 
the  General  Statutes  of  1909,  which  read: 
"Upon  complaint  made  to  the  probate  court 
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by  the  execator,  administrator,  creditor,  dev- 
toee,  legatee,  heir  or  other  perBon  Interested 
In  the  estate  of  any  deceased  person,  against 
any  person  suspected  of  having  concealed, 
embeszled  or  conveyed  away  any  money, 
goods,  chattels,  things  In  action  or  effects  of 
•neb  deceased,  the  said  court  shall  cite  the 
person  suspected  forthwith  to  appear  before 
it  and  to  be  examined  on  oath  or  affirmation 
tondilng  the  matters  of  the  said  complaint 
If  upon  such  examination  the  probate  court 
shall  be  of  opinion  that  the  person  accused 
is  guilty  of  either  liaving  concealed,  em- 
l>essled,  or  conveyed  away  any  moneys, 
goods,  chattels,  things  In  action,  or  effects 
of  the  deceased,  as  aforesaid,  the  court  may 
compel  the  delivery  thereof,  by  attachment, 
to  the  executor  or  administrator  or  other 
person  entitled  to  receive  the  same."  The 
court  held  an  examination  and  found  that 
the  accused  was  guilty  as  charged,  and  or- 
dered him  to  return  the  concealed  proper- 
ty to  the  administrator  of  John  H.  Moran, 
deceased.  Fslllng  to  comply  with  the  com- 
mand, an  order  of  attachment  was  Issued  and 
the  accused  was  committed  for  contempt  un- 
til the  order  should  be  obeyed.  Thereupon 
this  application  for  a  writ  of  habeas  corpus 
was  made;  it  being  contended  that  the  or- 
der of  the  court  was  without  jurisdiction 
and  void. 

It  Is  claimed  that  under  the  statute  the 
probate  court  may  hold  an  examination  as 
to  the  concealment  of  property,  but  has  no 
power  to  enforce  its  production  and  return 
by  attachment  We  do  not  so  regard  the 
law.  The  primary  and  principal  purpose 
of  this  statute  is  to  protect  and  preserve 
the  property  of  estates  that  it  may  not  be 
lost  The  probate  court  is  required,  when 
property  Is  withheld  from  the  administra- 
tion or  other  proper  custodian,  to  cause  it 
to  be  restored  to  such  person.  This  is  a  con- 
venient and  appropriate  tribunal  for  such 
purpose,  and  It  has  been  clearly  and  ex- 
pressly authorized  to  perform  this  duty.  It 
does  not  seem  reasonable  that  such  a  duty 
would  be  Imposed  upon  the  probate  court 
without  power  to  enforce  the  necessary  or- 
ders to  accomplish  that  end.  Without  such 
power,  the  statute  would  be  useless.  What 
effect  other  than  the  return  of  the  proper- 
ty, the  decision  of  the  court  in  such  pro- 
ceeding would  have  as  to  the  title  to  the 
property,  whether  the  order  would  i)e  con- 
dnsive  or  not  or  how  the  rights  of  the  par- 
ties in  other  respects  might  be  affected,  need 
not  be  determined  here.  The  scope  of  this 
statute  has  been  to  some  extent  stated  in 
Hombarger  v.  Humbarger,  72  Kan.  412,  83 
Pac.  1005,  115  Am.  St  Rep.  204,  and  Hart- 
wig  T.  Plynn,  79  Kan.  595,  100  Pac.  642. 
The  statute  positively  authorizes  the  use 
of  an  attachment  with  which  to  enforce 
the  order  and  this  is  what  the  court  did. 
It  seems  that  the  court  pursued  the  remedy 


prescribed  by  statute  and  nothing  more. 
If  the  law  is  valid,  the  court  was  right; 
the  law  is  not  assailed  as  invalid,  and  we 
do  not  know  of  any  reason  why  It  should 
be  so  held.  We  are  unable  to  find  that  the 
court  committed  error  in  issuing  the  writ  of 
attachment  and  do  not  feel  authorized  to  is- 
sue the  writ  of  habeas  corpus  as  requested. 
The  writ  Is  denied.  All  the  Justices  con- 
curring. 

<n  Kan.  4S4) 
QUINTONv.  ADAMS,  t 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

(BvUahu*  by  th«  Court.) 
Homestead  (|  163*)  —  Abardonkxht  —  Evi- 

OENCB. 

Under  the  facts  stated  in  the  opinion,  it  is 
held  that  a  tract  of  land  is  not  occupied  as  a 
residence  by  the  family  of  the  owner,  so  a*  to 
exempt  it  from  sole  upon  execution  for  bia 
debts. 

[E}d.  Note.— For  other  cases,  see  Homestead. 
Cent.  Dig.  f  320;  Dec.  Dig.  {  163.*] 

Johnston,  C.  J.,  dissenting. 

Appeal  from  District  Court  Shawnee 
County. 

Action  by  Nena  H.  Quinton  against  P.  H. 
Adams.  Judgment  for  defendant  and  plain- 
tiff appeals.    Beversed. 

Edwin  A.  Austin,  for  appellant  J.  B. 
Larimer,  for  appellee. 

BURCH,  J.  Nena  H.  Qninton  recovered  a 
Judgment  against  P.  H.  Adams  and  caused 
his  farm  in  Mencken  township,  Shawnee 
county,  to  be  sold  for  its  satisfaction.  Mo- 
tions to  conflrm  and  to  set  aside  the  sale 
were  made,  and  after  a  bearing  the  district 
xwurt  set  aside  the  sale  on  the  ground  that 
the  land  is  the  homestead  of  the  Judgment 
debtor.  The  creditor  appeals.  The  hearing 
was  bad  in  June,  1009,  ni>on  affidavits,  and 
the  controversy  is  presented  to  this  court  In 
the  same  form  that  it  was  to  the  district 
court 

In  1899  the  appellee  lived  on  the  farm  with 
his  wife  and  minor  son.  Prior  to  that  time 
they  had  been  in  the  habit  of  coming  to 
Topeka  for  the  winter  and  going  back  to 
the  farm  in  the  spring.  In  1899,  appellee 
and  his  family  removed  to  Topelia  and  have 
never  returned  to  the  farm  to  reside.  At 
first  they  lived  at  No.  308  West  Sixth  street, 
Topeka,  but  soon  afterward  moved  into  the 
dwelling  house  at  ^1  Topeka  avenue,  then 
owned  by  Sara  H.  Quinton,  the  mother  of 
Mrs.  Adams.  They  have  ever  since  resided 
there.  Later  in  1809  the  appellee  went  to 
New  Mexico  on  some  cattle  business,  and, 
beginning  with  that  year,  was  in  New  Mexico 
much  of  the  time  for  three  years.  During 
that  period  be  was  back  and  forth  between 
Topeka  and  New  Mexico  several  times. 
About  five  years  before  the  bearing  be  was 
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employed,  from  montli  to  month,  as  a  salest- 
man  at  the  Mills  Company's  store  In  Topeka, 
which  employment  still  continues.  In  1906, 
while  the  son  was  still  a  minor,  the  property 
at  621  Topeka  avenue  was  deeded  to  him  by 
Sara  H.  Quinton.  Daring  appellee's  absence 
from  the  farm  it  has  been  rented,  sometimes 
for  crop  rent  and  sometimes  for  cash  rent 
In  1007  he  leased  it  for  three  years,  begin- 
ning March  1,  1908,  to  John  M.  Skinner. 
Skinner  has  subleased  the  premises  to  a  ten- 
ant who  occupies  the  buildings.  No  reason 
of  any  kind  is  offered  for  leaving  the  farm, 
and  no  hint  is  given  of  what  the  appellee 
expected  to  do  in  town.  Mrs.  Adams  tes- 
tifies at  length  in  the  case,  but  withholds 
all  information  as  to  the  character  of  the 
arrangement  whereby  she  and  her  husband 
and  son  Jointly  occupied  the  Topeka  avenue 
property  with  her  mother.  She  says  the  ar- 
rangement was  made  at  the  request  of  her 
mother,  was  "temporary,"  and  was  mutually 
satisfactory  to  ail  parties.  Thq  appellee  says 
the  arrangement  was  made  at  the  request  of 
his  wife's  mother,  and  was  "understood  to 
be  temporary  and  liable  to  be  terminated  by 
defendant's  removing  with  his  family  to  said 
homestead  on  said  farm."  Witnesses  for  the 
appellant  undertake  to  state  the  facts.  Mrs. 
Quinton  bought. the  house  and  fixed  It  np  for 
a  home  for  appellee  and  his  family,  they 
to  furnish  her  a  home  with. them  and  take 
care  of  her  there.  Mrs.  Quinton  had  one 
room  for  herself  and  the  appellee  and  his 
family  had  the  remainder  of  the  house, 
which  was  fitted  up  and  furnished  for  per- 
manent occupancy.  The  appellee  and  his 
wife  say  in  general  phrases  that  "nearly  ail 
of  the  time"  and  for  "a  large  part  of  the 
time"  be  has  had  horses  and  other  personal 
property  on  the  land,  and  that  he  retained 
the  right  to  use  and  occupy  a  portion  of  it. 
These  statements  are  met  by  definite  evi- 
dence of  the  facts.  When  the  appellee  first 
came  into  town  some  household  goods  were 
left  at  the  farm,  but  when  he  moved  Into 
the  Quinton  bouse  they  were  all  brought 
there  and  used  to  furnish  the  new  quarters. 
At  least  as  early  as  1903.  and  probably  much 
earlier,  the  appellee  had  no  personal  prop- 
erty of  any  kind  left  at  the  farm,  particular- 
ly no  tools,  implements,  or  stock  necessary 
on  a  farm,  and  he  never  reserved  or  retain- 
ed for  himself  any  rooms  or  portions  of  the 
dwelling,  barn  or  buildings  necessary  to  resi- 
dence there.  Immediately  after  appellee  es- 
tablished himself  at  No.  621  Topeka  avenue 
he  engaged  in  the  New  Mexico  venture.  He 
stated  to  his  wife's  brother  that  he  had  gone 
Into  the  cattle  business  with  W.  W.  Mills; 
that  they  bad  a  lease  on  several  thousand 
acres  for  several  years ;  that  he  expected  to 
make  some  money,  and  that  that  was  the 
only  thing  he  coiild  do  because  his  wife  would 
not  go  back  to  the  farm — would  not  live 
there.  Two  witnesses  relate  conversations 
with  appellee's  wife.  In  his  presence,  in  which 
she  said  they  ha,d  left  the  farm  for  good, 


and  never  Intended  to  return  to  It  Appel- 
lee does  not  deny  these  statements  and  con- 
versations. He  merely  says  he  has  never  ex- 
pressed an  intention  to  abandon  the  home- 
stead, and  has  always  intended  "ultimately" 
to  return  to  it  His  wife  merely  says  that 
she  has  never  stated  that  the  land  was  not 
the  homestead  of  herself  and  family  and  has 
always  claimed  the  farm  as  her  permanent 
residence.  When  the  appellee  withdrew  from 
New  Mexico  he  did  not  go  back  to  the  farm. 
For  two  or  more  years,  and  nntil  he  went  to 
work  for  the  Mills  Company,  he  gives  no  ac- 
connt  of  himself.  Why  he  was  detained  from 
returning  to  bis  homestead  is  not  stated.  At 
no  time  was  it  leased  for  longer  than  a  year 
until  the  Skinner  lease  was  given;  and 
hence  he  could  have  obtained  possession  had 
he  so  desired. 

Being  unable,  during  the  lung,  blank  pe- 
riod mentioned,  to  mature  his  persistent  in- 
tention to  return  to  his  farm,  and  thereby 
terminate  his  "temporary"  absence  from  it, 
the  appellee  changed  his  occupation  a  second 
time,  at  least  He  secured  "temporary"  em- 
ployment "liable  to  be  terminated  at  any 
time,"  with  the  Mills  Company.  This  pre- 
carious tenure,  however,  had  lasted  for  five 
years  at  the  time  of  the  trial.  Although  It 
can  be  terminated  any  month,  the  appellee 
expresses  no  purpose  to  resign  this  employ- 
ment and  no  fact,  situation,  or  relation  Is 
offered  In  evidence  indicating  even  a  remote 
probability  that  it  will  come  to  an  end,  or 
that  he  will  ever  go  back  to  the  farm. 

The  farm  Itself  is  no  longer  a  desirable 
one.  The  appellee  has  been  willing  to  sell  it 
but  has  been  unable  to  find  a  purchaser  for 
It,  because  It  has  been  seriously  damaged  by 
floods.  Besides  testifying  directly  to  their 
intention  the  appellee  and  his  wife  offer  in 
evidence  some  self-serving  acts  and  declara- 
tions. Two  witnesses  say  they  have  fre- 
quently heard  appellee  express  an  Intention 
to  return  to  the  farm.  He  has  voted  In 
Menoken  township  and  not  elsewhere,  and 
years  ago  paid  some  tuition  for  his  son's 
attendance  at  the  Topeka  schools.  Such  tui- 
tion, however,  was  rarely  demanded  by  the 
school  authorities.  This  evidence  is  quite 
consistent  with  a  purpose  to  hold  creditors  at 
bay,  while  maintaining  a  settled  residence  in 
town. 

The  Constitution  and  statutes  of  this  state 
exempt  from  sale  on  execution  a  homestead 
"occupied  as  a  residence  by  the  family  of  the 
owner."  Const  art  15,  §  9  (Gen.  St  1909,  5 
235 ;  Gen.  St  1909,  |  3646).  The  affairs  of 
men  are  too  varied  to  permit  them  to  oc- 
cupy their  homesteads  every  moment  of  time. 
Duty,  necessity,  or  even  pleasure  may  occa- 
sion extended  absences  which  will  not  defeat 
the  exemption.  But  it  must  appear  from 
the  circumstances  that  an  absence,  In  fact, 
is  genuinely  temporary,  or  the  homestead 
privilege  Is  lost.  Otherwise  the  words  of  the 
Constitution  and  statute,  which  require  not 
only  occupancy  but  occupancy  as  a  family 
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nsldaice,  would  be  deprived  of  all  force.  All 
tbe  evidence  considered,  the  appellee's  claim- 
ed intention  to  occupy  the  land  in  controversy 
u  a  residence  for  bis  family  Is  refuted,  and 
an  absence  la  disclosed  wbicb  la  Incompatible 
witb  occupancy  for  residence  purposes,  as 
tbe  law  contemplates. 

The  judgment  of  the  district  court  Is  re- 
Tened  and  the  cause  is  remanded,  with  direc- 
tion to  confirm  the  sberlfF's  sale. 

MASON.  SMITH,  PORTER,  GRAVES,  and 
BEXSON.  JJ.,  concurring.  JOHNSTON,  C. 
J,  dissenting. 

m  Ku.  S48) 

WARNER  et  at  v.  WARNER  et  al. 
<SapTeme  Court  of  Kansas.    Dec.  10,  1910.) 

(Syllahui  by  the  Court.) 

1.  DisiassAi.  AND  Nonsuit  ({  7*)— SuBias- 
siOJJ — Right  to  Dismiss. 

Under  the  facta  as  shown  by  the  record. 
where  the  plaintiff  in  an  action  has  sabniitted 
Ub  case,  by  introdacine  his  evidence  and  filing 
a  written  brief,  and  the  court  has  talsen  the 
case  under  advisement,  and  has  considered  the 
merits  thereof,  the  plaintiff  is  not  entitled  as  a 
Btatter  of  right  to  dismiss  his  action  without 
ptejodice. 

(Ed.  Note. — ^For  other  cases,  see  Dismissal 
tad  Nonsuit,  Cent  Dig.  {{  15-22 ;  Dec.  Dig. 
17.*] 

2.  Costs  (Jf  3,  177*)— Fees  op  Guardian  Ad 

LlTEX. 

Costs  in  an  action  were  not  recoverable 
at  the  common  law,  and  before  they  can  be 
awarded  to  either  party  under  our  Code  some 
warrant  therefor  must  be  found  in  the  stat- 
ote,  and  a  statute  which  provides  for  the  allow- 
aace  of  costs  does  not  authorize  the  taxing  of 
any  fees  for  guardians  ad  litem  for  the  prevail- 
injc  party  as  costs  against  his  opponent,  there 
being  no  statutory  provision  therefor. 

[Ed  Note. — For  other  cases,  see  Costa,  Cent. 
Dig.  K  1.  4,  5,  695;   Dec.  Dig.  |«  3,  177.»] 

Appeal  from  District  Court,  Butler  County. 

Action  by  Lincoln  Warner  and  others 
against  W.  A.  Warner  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Modi- 
8ed  and  affirmed. 

N.  A.  Yeager  and  H.  0.  SIuss,  for  appel- 
lants.   Hamilton  &  Leydlg,  for  appellees. 

SMITH,  jr.  This  case,  being  an  action  to 
set  aside  a  will,  was  tried  to  the  district 
eonrt  of  Butler  county,  without  a  jury,  on 
Jone  15.  1008,  and  after  the  evidence  of 
eacta  party  bad  been  Introduced  the  records 
of  the  court  show  the  following  proceedings : 

"Thereupon  the  court  suggested  that  the 
cause  be  submitted  on  written  briefs,  and, 
the  parties  consenting  thereto,  the  court  gave 
the  plaintiffs  60  days  in  which  to  submit 
their  written  brief  and  argument  to  the  court, 
«r  the  Judge  thereof,  and  to  serve  a  copy 
thereof  on  the  attorneys  tot  the  defendants, 
and  If  ttie  court  so  desired,  after  considering 
flie  brief  of  the  plaintiffs,  the  defendants 
abonld  have  a  reasonable  time  thereafter  in 


which  to  submit  written  briefs  in  reply  to 
the  brief  of  the  plaintiffs,  and  the  further 
hearing  of  said  cause  was  continued  until 
the  November,  1908,  term  of  said  court.  On 
August  12,  1908,  at  an  adjourned  day  of  the 
June  term  of  said  court,  an  extension  of 
time  for  filing  plaintiffs'  brief  was  granted, 
and  they  were  given  until  within. a  reason- 
able time  prior  to  the  November,  1908,  term 
of  said  court  to  submit  their  written  brief. 
Now,  on  this  10th  day  of  November,  1908, 
said  plaintiffs,  by  their  attorneys,  filed  their 
motion  and  moved  the  court  to  dismiss  said 
action  without  prejudice  to  a  new  action, 
and  said  motion  was  passed  to  a  later  day 
in  the  term.  Now  afterwards,  to  wit,  on.thls 
27th  day  of  November,  1908,  comes  on  for 
hearing  the  motion  of  the  plaintiffs  to  dis- 
miss said  action  without  prejudice  to  a  fu- 
ture action.  All  the  parties  to  said  cause 
appearing  by  their  respective  counsel,  and 
after  argument  by  counsel,  and  the  court, 
being 'fully  advised,  finds  that  said  cause  was 
finally  submitted  for  decision  and  judgment 
on  the  written  brief  and  argument  of  the 
counsel  of  the  plaintiffs  prior  to  the  filing  of 
said  motion  to  dismiss  without  prejudice,  and 
the  court  takes  the  matter  under  advisement 
and  continues  the  further  bearing  of  said 
cause  until  January  4,  1909,  the  same  to  be 
an  adjourned  day  of  said  November,  1908, 
term  of  said  court. 

"Now,  on  this  4th  day  of  January,  1909,  be- 
ing an  adjourned  day  of  the  November,  1908, 
term  of  said  court,  comes  on  to  be  heard  the 
motion  of  the  plaintiffs  to  dismiss  said  cause 
without  prejudice,  and  the  court,  being  fully 
advised  lii  the  premises,  finds  that  said  cause 
was  fully  and  finally  submitted  on  its  merits 
by  said  plaintiffs  prior  to  the  time  said  mo- 
tion to  dismiss  Vas  filed,  and  the  court  over- 
ruled said  motion  to  dismiss  without  prej- 
udice, to  which  ruling  of  the  court  the  plain- 
tiffs duty  objected  and  excepted.  Thereup- 
on said  cause  came  on  for  final  judgment  and 
decision  on  Its  merits,  and  the  court,  being 
fully  advised  In  the  premises,  finds  that  the 
writing  purporting  to  be  the  last  will  and 
testament  of  Fllena  Warner,  deceased,  as  ad- 
mitted to  probate,  in  the  probate  court  of 
Butler  county,  Kansas,  Is  the  valid  last  will 
and  testament  of  said  Filena  Warner,  deceas- 
ed, and  that  said  plaintiffs  should  not  recov- 
er in  said  action. 

"It  is  therefore  considered,  ordered,  and 
adjudged  by  the  court  that  the  prayer  of  the 
said  plaintiffs'  petition  be  and  the  same  Is 
hereby  denied,  and  that  said  defendants  have 
and  recover  Judgment  against  said  plaintiffs 
for  their  costs,  taxed  at  $383.30.^  To  each 
and  all  of  the  rulings,  decisions,  and  judg- 
ments of  the  court  the  said  plaintiffs  objected 
and  duly  excepted.  Whereupon  the  respec- 
tive guardians  ad  litem  each  moved  the  court 
that  an  allowance  be  made  by  said  court  for 
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fees  for  eervices  as  such  and  asked  the  court 
to  tax  said  fees  up  as  costs  in  said  action 
against  said  plaintiffs.  And  the  court  being 
fully  advised  In  the  premises  allows  the  fol- 
lowing amounts:  To  T.  A.  Kramer,  $185 ;  to 
E.  N.  Smith,  $35;  to  C.  A.  Leland,  $35;  to  E. 
D.  Stratford,  $35.  It  Is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  $35 
of  the  sum  allowed  to  T.  A.  Kramer  be  taxed 
to  the  plaintiffs  as  costs,  and  that  $150  of 
the  allowance  to  said  T.  A.  Kramer  be  taxed 
against  the  estate  of  said  Fllena  Warner  de- 
ceased, and  that  the  sums  allowed  respec- 
tively to  C.  A.  Inland,  E.  N.  Smith,  and  E. 
D.  Stratford,  being  $35  each,  be  taxed  as 
costs  against  said  plaintiffs ;  to  which  raling 
of  the  court  taxing  said  guardians  ad  litem 
fees  as  costs  and  against  said  plaintiffs  and 
to  each  and  all  of  said  findings,  rulings,  or- 
ders, and  Judgments  said  plaintiffs  duly  ob- 
jected and  excepted.  And  afterwards,  on 
the  same  day,  the  said  plaintiffs  filed  and 
presented  their  motion  to  set  aside  the'  Judg- 
ment and  decision  of  the  court  herein  ren- 
dered, and  for  a  new  trial,  and  the  court 
after  hearing  the  argument  of  counsel  and 
being  fully  advised  in  the  premises  overrules 
said  motion,  to  the  ruling  and  order  of  the 
court  overruling  said  motion  said  plaintiff 
duly  objected  and  excepted.  And  afterwards, 
to  wit,  on  the  same  day,  plaintiffs  filed  and 
presented  their  motion  to  the  court  to  retax 
the  costs  allowed  for  the  respective  guard- 
ians ad  litem,  the  hearing  of  which  motion 
was  continued  to  the  March  term  of  said 
court" 

The  facts  which  determine  whether  a  case 
is  finally  submitted  to  a  trial  court  for  de- 
termination are  largely  within  the  knowledge 
of  the  Judge  thereof,  especially  the  fact 
whether  or  not  he  has  considered  all  the 
claims  and  contentions  of  the  parties,  and 
whether  or  not  it  would  be  in  furtherance 
of  Justice  to  allow  a  plaintiff  to  dismiss  his 
action  and  begin  anew. 

The  case  below  was  beard  at  one  term  of 
court,  so  far,  at  least  as  the  evidence  of  the 
parties  was  concerned,  and  was  taken  under 
advisement  for  decision  until  the  next  term, 
with  ample  provision  for  written  briefs  and 
arguments,  to  which  the  parties  both  con- 
sented. The  motion  to  dismiss  the  action 
without  prejudice  was  filed  nine  days  after 
the  beginning  of  the  ensuing  term,  and  we 
cannot  say  from  the  facts  presented  in  the 
record  that  the  Judge  had  not  fully  examin- 
ed all  of  the  claims  and  contentions  of  the 
parties  and  arrived  at  a  full  decision  of 
the  case  in  his  mind.  Indeed,  at  the  very 
time  the  case  was  taken  under  advisement 
and  continued,  the  intimation  of  the  court 
was  that  It  was  inclined  to  decide  the  case  in 
favor  of  the  defendants,  and  would  not  care 
to  hear  from  them,  unless  the  plaintiffs  made 
some  showing  which  wavered  his  Judgment 
In  this  respect    With  knowledge  of  this  In- 


timation the  plaintiffs  presented  their  brief 
to  the  court  It  may  fairly  be  said  that  the 
defendants,  also,  under  the  agreement  sub- 
mitted their  case  without  any  brief,  and  the 
decision  of  the  court  upon  this  question  will 
not  be  reversed. 

The  appellees  by  the  Judgment  of  the  court 
were  awarded  three  allowances  of  $35  each, 
aggregating  $105,  as  fees  to  the  respective 
guardians  ad  litem,  which  allowances  were 
taxed  as  costs  In  the  case,  and  a  motion  to 
retax  the  costs  was  overruled.  Neither  par- 
ty to  an  action  at  common  law  could  recover 
his  costs,  but  each  party  was  responsible  for 
the  costs  be  had  made  It  has,  therefore, 
been  frequently  said  that  before  costs  can 
be  awarded  In  an  action  under  onr  Code  some 
warrant  therefor  must  be  found  in  the  stat- 
ute. Unless  otherwise  provided  costs  in  ac- 
tions for  money  or  for  the  recovery  of  spe- 
cific real  or  personal  property  are  to  be  ad- 
judged in  favor  of  the  prevailing  party;  in 
other  actions,  costs  are  to  be  taxed  and  ap- 
portioned as  in  its  discretion  the  court  thinks 
right  and  equitable.  Sections  6208,  6209,  and 
6210,  Gen.  St  1909  (Code  Civ.  Proc.  IS  613, 
614,  and  615).  But  these  allowances  are  not, 
properly  speaking,  costs.  They  seem  rather 
to  be  In  the  nature  of  penalties  Imposed  for 
bringing  an  unfounded  action  against  minors. 

It  is  said  in  Prest  v.  Black,  63  Kan.  683, 
66  Pac.  1017:  "The  fees  of  a  guardian  ad 
litem  are  not  costs  in  the  case,  and  therefore 
are  not  chargeable  against  the  unsuccessful 
party."    (Syllabus.) 

The  allowance  will  therefore  be  sej;  aside, 
and  the  Judgment  so  modified  Is  affirmed.  All 
the  Justices  concurring. 


(83  Kan.  KU) 
HUIiSB  V.  WEBSTER  et  al. 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

(Byllabui  ha  the  Court.) 
Landlobd  and  Tenant  (|  91*)— Constbuc- 

noN— Option  to  Renew. 

A  lease  by  its  terms  terminated  in  one 
year,  but  contained  in  addition  a  provision 
which  reads:  "It  la  also  aereefi  by  party  of  the 
first  part  that  party  of  the  second  part  may 
at  their  option,  continue  this  lease  to  July  1, 
1908,  by  paying  thirty-three  and  one-third  (33^ 
dollars  on  the  Ist  day  of  every  month  during  its 
continuation."  Held,  that  under  this  stipula- 
tion the  lessee,  by  exercising  his  option  at  the 
expiration  of  the  year,  elected  to  extend  his 
lease  two  years,  or  to  July  1,  1908,  and  became 
liable  to  pay  rent  for  that  time.  It  was  un- 
necessary, in  order  to  become  liable  for  rent,  to 
exercise  his  option  every  month. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  SS  280,  281;  Dec.  Dig.  § 
91.»] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Hiram  Hulse  against  P.  H.  Web- 
ster and  others.  Judgment  for  plaintiff,  and 
defendants   appeal.     Afllrmed. 
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Edwin  A.  Anstin,  for  appellants, 
comb  &  Hamilton,  for  appellee. 


WWt- 


GRAVE:S.  J.  Tbls  Is  an  action  for  rent. 
The  controversy  arises  over  the  interpreta- 
tioa  of  the  lease.  The  abstract  does  not  give 
a  copy  of  tbe  instrument,  and  we  can  only 
Judge  of  it  by  the  description  given  by 
CDonsel  In  their  briefs.  Tbe  lease  Is  In  the 
ordinary  form  of  a  lease  for  one  year,  end- 
ing upon  July  1,  1906.  It  then  provides  for 
tbe  future  as  follows:  "It  is  also  agreed  by 
party  of  the  first  part  that  party  of  tbe  sec- 
ond part  may,  at  their  option,  continue  this 
lease  to  July  1.  1906,  by  paying  thirty-three 
and  ome-thlTd  (33^  dollars  on  the  1st  day 
of  every  month  during  Its  continuation." 
Ttie  lessee  occupied  the  premises  for  the 
me  year.  He  afterward  occupied  it,  by 
eufci.slTig  his  option  and  payment  of  rent 
as  stipnlated  In  the  lease,  for  about  18 
months,  and  then  abandoned  the  premises 
and  ceased  payment 

Tbe  landlord  brought  this  action  to  recov- 
er the  rent  at  $33.33^  a  month  for  the  un- 
expired term  up  t6  July  1,  190S,  and  re- 
covered. The  lessee  appeals,  contending  that 
tbe  option  expired  upon  the  1st  day  of  each 
Boatb  If  not  exercised.  The  lessor,  how- 
ever, held  that  at  the  expiration  of  the 
ODe  year  the  option  was  one  for  the  term 
of  two  years,  or  up  to  July  1,  1908,  and  not 
f«t  one  month  only,  and  that  one  option 
was  sufficient,  and  24  unnecessary.  No  au- 
tliorities  directly  In  point  have  been  cited. 
We  tlxink,  however,  that  the  interpretation 
«f  tbe  court  is  correct  18  A.  &  E.  Encycl. 
of  U  687  and  690. 

Tbe  judgment  is  afllrmed.  All  the  Jus- 
tkes  concurring. 

(S  Kan.  SaZ) 

HRSS  T.  HARTWia. 
(Sopreme  Court  of  Kansas.    Dec  10,  1910.) 

(Svllalvt  ly  the  Court.) 
L  Witnesses  (§|  94,  130*)— Quaufication— 

Ihtkbest — "Partt." 

No  one  is  disqnalified  as  a  witness  by  rea- 
M»n  of  ills  interest  in  the  result  of  a  litigation. 
and  the  term  "party"  as  used  in  section  320  of 
the  Code  of  Civil  Procedure  (Gen.  St.  1})09.  § 
3914).  which  prohibits  a  party  from  testifying 
eoDcenuD^  personal  transactions  and  communi- 
catioDS  with  a  person  since  deceased,  does  not 
mean  or  include  one  hot  teciinically  a  party 
to  the  action,  however  much  he  may  be  inter- 
nted  in  tbe  result  of  the  action. 

[Dd.  Note.— For  other  cases,  see  Witnesses, 
Omt  Disr.  !$  249-257,  582-616;  Dec.  Dig.  §§ 
M.  139.* 

For  other  definitions,  see  Words  and  Phrases, 
tot  6,  pp.  5202-5213;    vol.  8,  p.  7747.] 

i       1  Guts  (15  22,  41*)— NECESSiry  fob  Deuv- 

I  E3ET. 

While  a  complete  and  unconditional  deliv- 
ery is  essential  to  the  validity  of  a  gift,  a  con- 
ttmctive  or  symbolic  delivery  will  meet  the  re- 
(ndrenients  of  tbe  law,  and,  where  there  is  a 
Wivery,    the   fact   that  the   property   may  be 


redelivered  to  tbe  donor  as  agent  or  trustee  of 
the  donee  or  for  safe-lceeping  will  not  nullify 
or  affect  the  gift. 

I  Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  5  37;    Dec.  Dig.  $$  22,  41.*] 

3.  Gifts  (S  50*)— Sufficiency  of  Evidence- 
Question  FOB  JOBT. 

TestimouY  relating  to  a  ^ift  held  to  l>e  suf- 
ficient to  require  the  submission  of  tbe  question 
to  the  jury. 

[EM.  Note.— For  other  cases,  see  Gifts,  Dec. 
Dig.  S  50.  *J 

Appeal  from  District  Court  Allen  County. 

Action  by  C.  H.  Hess,  administrator, 
against  William  Hartwig.  Judgment  for 
plaintiff,  and  defendant  appeals  Reversed 
and  remanded. 

Lamb  &  Hogueland,  for  appellant  O.  A. 
Amos,  L.  V.  Orton,  and  Ewiug,  Gard  &  Gard, 
for  appellee. 

JOHNSTON,  0.  J.  The  ownership  of  cer- 
tain notes  and  mortgages  is  the  subject  of 
dispute  between  the  parties.  On  a  former 
appeal  many  of  tbe  facts  out  of  which  the 
controversy  arose  were  stated.  Hartwig  v. 
Flynn,  79  Kan.  595,  100  Pac.  642.  In  the 
final  trial  to  determine  the  title  of  the  notes 
and  securities,  wherein  the  administrator 
prevailed,  there  was  contention  as  to  the 
admissibility  of  the  testimony  of  William 
and  Frederlcic  Hartwig,  much  of  which  was 
excluded,  and,  upon  the  conclusion  of  the 
testimony  for  appellant  the  court  sustained 
a  demurrer  to  his  evidence  on  the  ground 
that  it  did  not  prove  a  defense  to  the  ac- 
tion of  appellee. 

On  the  exclusion  of  testimony  and  the  sus- 
taining of  the  demurrer  to  the  evidence  of 
appellant  errors  are  assigned.  Tbe  question 
tried  out  was  whether  Gotlieb  Hartwig  in 
bis  lifetime  had  given  the  notes  and  mort- 
gages, or  moneys  represented  by  them,  to  his 
sons  William  and  Fredericlt.  As  the  action 
of  the  administrator  was  brought  against 
William  Hartwig,  be  was  ii^competent  to  tes- 
tify to  any  transactions  or  communications 
had  with  bis  father  in  respect  to  the  notes 
and  mortgages  acquired  from  the  father. 
Code  Civ.  Proc.  §  320  (Gen.  St  1909,  S  5914). 
A  number  of  rulings  excluding  testimony  of 
which  complaint  is  made  were  clearly  cor- 
rect because  It  came  within  the  statutory 
limitation.  In  some  cases  the  testimony  ex- 
cluded, although  not  communications  or 
transactions  between  William  and  his  father, 
and  therefore  not  within  tbe  limitation,  ap- 
pears to  be  immaterial.  William  was  asked 
to  tell  why  the  notes  taken  in  his  name  were 
allowed  to  remain  in  his  father's  box  until 
after  bis  death,  but  be  was  not  permitted  to 
answer.  As  the  inquiry  admitted  of  an  an- 
swer that  would  be  neither  a  communica- 
tion nor  a  transaction  with  his  father,  the 
objection  should  not  have  been  sustained. 
Frederick  Hartwig  was  also  asked  why  the 
notes  in  which  he  and  William  were  named 
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as  payees  remained  In  his  father's  box,  and 
In  the  same  connection  he  was  asked  to  state 
whether  the  three  notes  were  In  his  father's 
box  for  safe-keeping.  These  questions  were 
excluded;  and  in  support  of  the  ruling  it  is 
argued  that  as  Frederick  was  interested  in 
the  result  of  the  litigation  because  one  of 
the  notes  was  claimed  by. him  he  was  in- 
competent to  testify  to  any  communications 
with  bis  father  in  relation  to  these  notes. 
The  fact  that  a  person  other  than  the  par- 
ties may  have  an  interest  in  the  result  of 
the  action  does  not  disqualify  him  as  a  wit- 
ness. The  Code  speclQcally  provides  that  no 
one  shall  be  disqualified  by  reason  of  bis 
Interest  In  the  event  of  the  litigation.  Code 
Civ.  Proc.  i  317  (Gen.  St.  1909,  |  5911).  The 
prohibition  In  Code  Civ.  Proc.  {  320,  is  not 
to  be  extended  by  implication,  and  It  has 
been  held  to  apply  only  to  those  who  are 
technically  parties  to  the  action.  The  term 
"party,"  as  used  in  the  Code,  does  not  mean 
or  include  persons  not  parties  lu  the  tech- 
nical sense,  however  much  they  may  be  in- 
terested in  the  result  of  the  suit.  Menden- 
hall  V.  School  District,  76  Kan.  173,  90  Pac. 
773.  Frederick  was  therefore  a  competent 
witness  in  this  action  as  to  any  communica- 
tions or  transactions  with  his  father  which 
bore  upon  the  ownership  of  the  notes.  The 
testimony  of  William  to  the  effect  that  he 
had  paid  taxes  on  the  notes  was  erroneous- 
ly stricken  out.  The  assessment  of  the  notes 
to  William  and  bis  payment  of  taxes  upon 
them  were  circumstances  going  to  show  own- 
ership. There  was  testimony  in  the  case  to 
the  effect  that  Gotlieb  bad  suggested  to  Wil- 
liam when  he  moved  Into  town  that  he 
should  list  the  notes  for  taxation.  If  Wil- 
liam's father,  Instead  of  listing  the  notes 
for  taxation  as  his  own  and  paying  taxes 
thereon,  In  fact  asked  William  to  list  them 
and  also  left  him  to  pay  the  taxes  on  the 
property,  It  tended  to  prove  that  he  regard- 
ed- and  treated  William  as  the  owner  of  the 
notes.  This  testimony  should  have  been  re- 
ceived and  the  Jury  allowed  to  determine 
the  truth  of  the  testimony,  and  the  probative 
force  to  be  given  it 

There  appears  to  have  been  sufficient  tes- 
timony supporting  the  defense  of  appellant 
that  the  notes  Involved  had  been  given  by 
Ootlieb  Hartwig  to  his  sons,  and  had  be- 
come their  property  prior  to  their  father's 
death.  There  was  testimony  that  two  of  the 
notes  were  payable  to  the  order  of  William 
Hartwig  and  one  to  Frederick  Hartwig. 
The  mortgage  securing  each  of  these  notes 
was  executed  in  favor  of  the  payee  named 
in  the  note.  Gotlieb  Hartwig  appears  to 
have  placed  the  mortgages  on  record,  and 
this  Indicated  to  sotae  extent  that  the  notes 
and  mortgages  were  the  property  of  the 
sons.  There  was  no  assignment  of  the  notes 
and  mortgages  prior  to  the  death  of  the  fa- 
ther.   WhUe  the  notes  and  mortgages  were 


in  the  father's  box  at  the  time  of  his  death, 
it   appears   that   other   notes    belonging   to 
Frederick,  the  ownership  of  which  is  not  in 
dispute,  were  also  kept  in  that  box.     Al- 
though William  could  not  testify  to  commu- 
nications or  transactions  had  with  his  .ather, 
it  does  appear  that  for  a  considerable  time 
before  the  father's  death  William  knew  that 
the  notes  and  mortgages  were  in  his  own 
name.    There  was  testimony  of  a  statement 
by  the  father  that  he  had  given  the  real  es- 
tate to  his  daughter  and  her  husband,  and 
that  all  the  rest  of  the  property  would  go  to 
William  and  Frederick.    Testimony  was  re- 
ceived to  the  effect  that  about  a  year  before 
his  death  the  father  suggested  to  William 
that  he  list  the  $2,500  note  for  taxation  in 
William's  name.    In  addition,  a  witness  tes- 
tifled  that  the  father  at  one  time  sent  a 
message  to  William  to  come  and  get  these 
notes.    It  appeared,  too,  that  after  reaching 
manhood  William  had  worked  years  for  bis 
father  without  wages,  and  that  while  serv- 
ing In  the  army  during  the  Civil  War  he 
sent  bis  earnings  to   bis  father,  and  that 
these  were  used  to  swell' bi^  father's  estate. 
More  than  that,  it  appears  that  at  all  times 
the  relations  between  William  and  his  fa- 
ther  were  cordial  and  friendly.    It  is  clear 
that  accepting  the  foregoing  testimony  as 
true,  and  drawing  every  inference  favorable 
to  appellant  to  which  it  is  open,  as  we  must, 
the  case  should  have  been  submitted  to  the 
jury.    The  fact  that  the  notes  were  still  in 
the  box  of  the  father  at  the  time  of  his 
death  was  not  controlling.    While  a  complete 
and  unconditional  delivery  is  essential  to  a 
gift,  the  donation  may  be  consummated  by 
a  constructive  or  symbolic  delivery,  and  the 
donor  may  constitute  himself,  or  be  consti- 
tuted, a  trustee  of  the  donee,  and  the  fact 
that  the  property  may  thereafter  come  into 
bis  possession  would  not  necessarily  be  In- 
compatible with  the  theory  of  a  gift    Barn- 
bouse  V.  Dewey,  83  Kan.  13,  109  Pac.  lOSl. 
The  relationship  and  the  former  dealings  be- 
tween father  and  sons  are  entitled  to  con- 
sideration in  measuring  the  force  of  the  tes- 
timony offered  to  show  a  gift.    It  has  beea 
decided  that  "it  requires  less  positive  un- 
equivocal testimony  to  establish  the  delivery 
of  a  gift  from  a  father  to  his  children  than 
between    persons    not    related,    and,    where- 
there  is  no  suggestion  of  fraud  or  undue  In- 
fluence,  very   slight  evidence  will  suffice.'* 
Love  V.  Francis,  63  Mich.  181,  29  N.  W.  843, 
6  Am.  St.  Rep.  290. 

The  contention  that  there  was  a  variance- 
between  the  evidence  and  the  issues  formed, 
between  the  parties  is  not  good.  The  trial 
court  admitted  testimony  tending  to  prove  a 
gift,  and  under  the  pleadings  such  testimony 
was  admissible. 

The  judgment  will  be  reversed  and  the 
cause  remanded  for  a  new  trial.  All  tbft 
Justices  concurring. 
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BOBBRTSON  et  al.  ▼.  BBAR. 
(Snpreme  Court  of  Kaosas.    Dec  10,  1910.) 

(Stllahus  hy  the  Court.) 

1  Apfeai.  and  Error  (|  1170*)— Re  verbal— 

Ibbegulas  Proceedings. 

Where  one  who  is  not  a  party  to  a  jud;^ 
nent'more  than  three  years  after  the  rendi- 
tkia  thereof,  seeks  to  vacate  the  judgment  by 
filing  a  motion  attadiing  the  jurisdiction  of  the 
emrt,  and  therein  also  seeks  to  vacate  a  sher- 
iff's oeed  to  land  sold  in  execution  of  the  jad^- 
■tnt,  and  serves  notice  upon  one  who  is  in 
possession  of  the  land  under  claim  of  owner- 
ibip.  who  by  leave  of  court  files  an  answer 
Mtting  forth  his  claims  to  the  land,  and  the 
emrt  tries  the  issues  joined  as  an  action  to 
quiet  title,  held  that,  although  such  proceeding 
k  irregular,  the  judgment  resulting  from  such 
trial  will  not  be  set  aside;  it  appearing  that 
■  fall  and  fair  trial  was  had  and  the  judgment 
was  well  supported  by  the  evidence. 

[Bd.  Xote. — For  other  cases,  see  Appeal  and 
&ror,  Dec.   Dig.  $  1170.»] 

2.  QriETiNO   Title   (8   15*)— MosTOAaEE   in 
Possession— Rents  and  pBonTB. 

Where,  in  such  a  proceeding,  the  defendant 
daims  title  to  the  land,  but  prays,  in  case  his 
titie  be  held  to  be  invalid,  he  be  adjudged  to  be 
t  ntortKagee  in  possession,  be  is  not  estopped 
from  asserting  his  claims  against  the  land  by 
&i]ai«  to  render  an  account  in  his  answer  of 
rents  received.  Any  claim  for  rents  received 
ahoold  be  pleaded  by  the  plaintiff  as  a  counter- 
daim  in  reply. 

(Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
Be,  Dec  Dig.  {  15.*) 

Appeal  from  District  Court,  Cheyenne 
Cojinty. 

Action  by  Fred  Robertson  and  R.  M.  Jao- 
qna  against  M.  L.  Bear.  Judgment  for  de- 
fendant, and  plalntUTs  appeal.    Affirmed. 

Fred  Robertson,  for  appellants.  J.  L,  Fin- 
kr  and  T.  M.  Noble,  for  appellee. 

SMITH.  J.  In  the  year  1889  one  Aaron 
Bowers  obtained  a  patent  to  the  land  in 
<iaestion  from  the  United  States,  executed 
one  mortgage  thereon  for  $250,  and  one  for 
$15,  and  was  also  Indebted  to  one  Elgan  on 
seoMmt  for  $25.  Soon  thereafter  Bowers 
left  the  state  of  Kansas  and  removed  to  the 
state  of  Colorado  where  be  has  ever  since 
resided,  although  be  was  personally  present 
b  the  locality  of  the  land  during  a  portion 
•(  the  years  1894  and  1896. 

In  October,  1890,  Egan  brought  suit  to  re- 
caver  on  the  account  for  $25,  attached  the 
land,  and  attempted  to  get  service  on  Bowers 
br  poblication.  The  publication  notice,  al- 
ftoagh  fatally  defective,  was  approved  by 
tbe  court.  Judgment  was  rendered  in  favor 
«f  tbe  plaintiff,  and  tbe  laud  was  sold  to 
lesBte  A.  £!gan  to  pay  the  judgment  and 
costs.  Tbe  sale  was  confirmed,  and  sheriff's 
deed  to  tbe  purchaser  was  duly  Issued  and 
recorded.  In  1894  Jessie  A.  Egan  and  her 
hnstMiid,  Thomas  F.  E^an,  conveyed  the 
bad  to  tbe  appellee  by  warranty  deed.  There 
appear  to  have  been  no  buildings  on  the  land, 
tat  the  laqd  bad  been  rented  by  Egan  and 


appellee  to  tenants,  except  for  some  two  ot 
three  years,  from  the  time  of  the  recording 
of  the  sheriff's  deed  until  the  filing  of  the 
motion. 

In  November,  1896,  Bowers  and  wife  con- 
veyed tbe  land  by  quitclaim  deed  to  one 
Hotcbklss,  and  Hotchkiss  conveyed  the  same 
by  warranty  deed  to  the  appellants,  and  soon 
thereafter  the  appellants  filed  a  motion, 
which  was  really  the  commencement  of  this 
action,  to  vacate  the  Judgment  and  set  aside 
the  sheriffs  deed  issued  thereon  to  Jessie 
A.  Egan.  The  appellee,  by  leave  of  court, 
filed  an  answer  to  the  motion,  and  set  forth 
therein  the  facts  substantially  as  above  stat- 
ed, and  claimed  title  by  adverse  possession 
for  more  than  15  yea^s.  A  trial  was  had  to 
tbe  court,  without  a  Jury,  on  these  pleadings. 
Judgment  was  rendered,  setting  aside-  tlie 
judgment  and  vacating  the  sheriff's  deed; 
but  the  court  adjudged  that  the  appellee  was 
equitably  a  mortgagee  in  possession,  and  al- 
lowed a  lien  on  the  land  for  the  amotmt  of 
the  mortgages  paid  by  tbe  appellee  and  ini 
terest,  and  also  for  the  taxes  paid  by  blm, 
with  the  interest  thereon,  and  awarded  him 
the  possession  of  the  land  until  tbe  amotrnt 
of  tbe  Ueu  so  adjudged  should  be  paid. 

The  appellee  has  filed  a  cross-petition  in 
error,  in  which  he  claims  that  the  court  erred 
in  not  adjudging  that  be  had  title  to  the 
land  by  prescription  under  the  15-year  stat- 
ute. An  answer  to  this  is  that  the  court 
found,  on  sufficient  evidence,  that  the  appel- 
lee had  not  been  in  continuous  possession  of 
,the  land  for  15  years.  The  proceeding  was, 
of  course,  very  irregular,  in  allowing  one^ 
not  a  party  to  a  suit,  to  attack  a  Judgment 
by  motion  to  vacate,  especially  after  the 
lapse  of  more  than  three  years  from  tbe  date 
of  the  rendition  thereof,  ajid  also  In  per- 
mitting an  answer  and  cross-petition  to  be 
filed  to  such  motion,  to  which  the  appellants 
made  proper  objection. 

The  appellants  contend  that,  regarded  as  a 
mortgagee  In  possession,  the  appellee  was  not 
entitled  to  recover  on  the  mortgages  and  for 
taxes  paid  without  accounting  for  rents  re- 
ceived. While  a  mortgagee  in  possession  is 
held  to  account  for  rents  actually  received, 
or  which  should  have  been  received  by  fair 
management  of  the  property,  yet  we  do  not 
understand  that  such  mortgagee  is  estopped 
from  claiming  tbe  amount  due  on  his  mort- 
gages and  amounts  paid  for  taxes  by  reason 
of  tbe  failure  to  set  forth  tbe  amount  of 
rents,  if  any.  received,  or  which  should  have 
been  received.  In  such  case  rents  are  in  the 
nature  of  a  counterclaim,  and  it  devolved  up- 
on tbe  appellants  to  make  tbe  claim  in  a  re- 
ply. It  may  fairly  t>e  said  that  the  evidence 
discloses  that  the  mortgagee  in  possession  re- 
ceived little.  If  any,  rents  other  than  the 
payment  of  taxes  on  tbe  land,  and  it  does 
not  appear  that  he  claimed  any  taxes  which 
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were  paid  by  the  renters.  It  therefore  ap- 
pears that  Justice  was  done  In  the  case,  and 
the  evidence  fully  sustains  the  judgment  of 
the  court. 

The  judgment  Is  therefore  afSrmed.     All 
the  Justices  concurring. 


(83  Kan.  580) 

DUNCAN  V.  SCHOOr.  DIST.  NO.  8,  RENO 
COUNTY. 

(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

fBvllahu*  hv  the  Court.) 

1.  Schools  and  School  Distbicts  (§  141*)— 
Dismissal  of  Teachebs. 

Where  the  members  of  a  school  district 
board  meet  and  unanimously  agree  that  a  teach- 
er, who  has  been  employed  and  is  teaching  their 
district  school,  is  incompetent  and  negligent 
and  should  be  dismissed,  and  two  members  of 
the  board,  with  the  knowledge  and  consent  of 
the  third,  meet  with  the  county  superintendent, 
and  unanimously  agree  that  the  teacher  should 
be  discharged,  but  talie  no  formal  action  except 
that  the  superintendent  directs  that  the  members 
of  the  board  return  to  their  homes  and  have 
a  full  meeting  of  tlie  board,  and  prepare  and 
sign  a  notice  of  dismissal  and  have  it  returned 
to  him  for  his  signature,  which  is  done,  and 
a  notice  of  dismissal  is  signed  by  each  member 
of  the  lK)ard  and  by  the  county  superintendent, 
and  such  notice  is  served  u^on  the  teacher,  such 
teacher  is  thereby  dismissed  in  compliance 
with  the  statute. 

[Ed. -Note. — ^For  other  cases,  see  Schools  and 
School  DistrlcU,  Dec.  Dig.  i  141.*] 

2.  Schools  and  School  Distbicts  (S  141*)— 
Dismissal  of  Teachebs. 

While  the  school  district  l>oard  and  the 
county  superintendent  constitute,  in  a  sense,' 
a  tribunal  to  determine  whether  a  teacher,  who 
has  been  employed  and  is  conducting  a  school, 
should  be  dismissed  under  the  provisions  of  sec- 
tion 74C8,  Gen.  St.  1900,  it  is  not  necessary 
that  there  should  be  any  formal  organization  of 
such  tribunal;  it  is  sufficient  if  tbe  board  or  a 
majority  thereof  act  in  conjunction  with  the 
county  superintendent  in   such  dismissal. 

(Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  §  141.*] 

3.  Schools  and  School  Distbicts  (|  141*)— 
Dismissal  of  Teachebs— Validitt  or  Pbo- 

CEEDINOS. 

'  If  a  school  district  board  decides  to  have 
a  meeting  with  the  county  superintendent  for 
the  purpose  of  considering  the  dismissal  of  a 
teacher,  and  two  members  of  the  board  meet 
with  the  county  superintendent  at  a  time  and 
place  of  which  the  third  member  has  notice,  the 
unanimous  decision  of  the  two  members  of  the 
board  and  tbe  county  superintendent  is  effective 
although  the  third  member  of  the  board  una- 
voidably or  intentionally  fails  to  attend  such 
meeting. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  §  141.*] 

Appeal  from  District  Court,  Reno  (3ounty. 

Action  by  Laura  Duncan  against  School 
District  No.  8,  Reno  County.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  Instructions. 

F.  Ia  Martin,  for  appellant.  Prlgg  &  Wil- 
liams, for  appellee. 


SMITH,  J.  There  is  no  question  as  to  the 
sufficiency  of  the  pleadings  In  the  case,  and 
the  undisputed  evidence  shows  that  the  board 
of  the  appellant  school  district  entered  into 
a  written  contract  with  the  appellee  by  the 
terms  of  which  the  appellee  was  to  teach  the 
public  school  In  such  school  district  for  a 
term  of  seven  school  months,  commencing 
on  the  9th  day  of  September,  1907,  for  the 
sum  of  $45  per  month.  The  contract  was  In 
the  usual  form  and  signed  by  two  members 
of  the  board  and  the  teacher.  The  appellee 
entered  upon  her  duties  as  such  teacher  and 
continued  thereafter  until  the  23th  day  of 
November,  1907,  when  she  was  served  with 
a  notice,  signed  by  all  the  members  of  the 
school  board  and  the  county  superintendent, 
to  close  the  school,  and  that  she  was  dis- 
missed on  charges  of  incompetency  and  negli- 
gence, and  the  schoolhouse  was  closed  against 
ber.  She  "was  paid  full  wages,  according  to 
the  terms  of  tbe  contract,  for  tbe  time  she 
taught  the  school.  After  the  full  expiration 
of  the  term  for  which  she  was  employed  she 
brought  this  action  to  recover  the  amount  of 
the  wages  unpaid  at  the  rate  prescribed  in  the 
contract.  A  trial  was  had  to  the  court  and  a 
jury  and  a  verdict  returned  In  favor  of  the 
teacher  for  the  full  amount  claimed.  A  mo- 
tion for  a  new  trial  was  overruled  and  judg- 
ment rendered  accordingly.  There  is  no  con- 
flicting evidence  in  the  case. 

Practically  the  only  question  presented  is 
whether  the  steps  taken  by  the  school  dis- 
trict board  and  county  superintendent  to  dis- 
miss the  teacher  complied  with  section  7468, 
Gen.  St  1909.  The  notice  introduced  in 
evidence  reads:  "Sterling,  Kansas.  Nov.  20, 
1907.  We,  the  school  board  of  District  No. 
8,  county  of  Reno,  state  of  Kansas,  do  hereby 
notify  Laura  Duncan,  teacher  of  said  school, 
to  close  and  vacate  said  school.  Charges  of 
dismissal  are  incompetency  and  negligence. 
John  Nusser,  Treas.  I.  E.  Deadmond,  Direc- 
tor. C.  C.  Johnson,  Clerk.  Above  approved 
Nov.  23,  1907.    By  A.  W.  HamUton." 

Charles  Johnson  testified.  In  substance, 
that  he  was  the  clerk  of  the  school  district; 
that  the  district  board  met  and  considered 
the  question  of  the  teacher's  competency: 
that  he  could  not  go  down  to  see  the  county 
superintendent;  that  it  was  understood'  and 
agreed  that  the  treasurer  (Nusser)  and  direc- 
tor (Deadmond)  should  go  the  next  day  to 
see  the  county  superintendent,  which  they 
did;  and  that  he  afterwards  signed  the  dis- 
missal notice. 

John  Nusser  testified  that  be  was  present 
at  a  meeting  of  the  board  at  which  the  con- 
duct of  the  school  by  the  teacher  was  talked 
about;  that  the  board  met  and  talked  the 
matter  over  three  times;  that  he  and  Mr. 
Deadmond  went  to  Hutchinson  and  talked 
the  matter  over  with  the  county  superintend- 
ent; and  that  all  members  of  the  board,  after 
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the  meeting  at  the  county  superintendent's 
<^oe,  signed  the  notice  of  dlsmlasal. 

Mr.  Deadmond  testified  tliat  two  weeks 
b^ore  the  dismissal  notice  was  prepared  he 
▼Islted  the  school;  that  all  members  of  the 
board  met  thereafter  and  decided  to  go  down 
to  Hutchinson  to  see  about  the  dismissal  of 
the  teacher;  that  Mr.  Johnson,  the  clerk,  had 
bnslneas  which  prevented  him  from  going, 
and  authorized  Mr.  Nusser  and  himself  to  go; 
that  Nussor  and  be  did  go  and  talked  with 
the  connty  superintendent  aboat  the  school; 
that  be  told  what  be  bad  obseryed  as  a  vlsi- 
tor  to  the  school,  and  the  county  superintend- 
ent told  what  he  had  observed  when  he  visit- 
ed the  school;  that  the  county  superintend- 
wt,  Mr.  Nasser,  and  himself  came  to  the  con- 
clusion that  they  should  dismiss  the  teacher; 
that  In  two  or  three  days  thereafter  the 
school  Ixtard  had  another  meeting,  at  which 
all  were  present;  that  they  wrote  out  and 
all  signed  the  notice  of  dismissal  and  author- 
ised the  director  to  take  it  to  the  county 
superintendent  to  indorse  it,  which  was  done, 
and  the  director  then  took  the  paper  back 
and  served  It  on  Miss  Duncan. 

Testifying  in  regard  to  the  meeting  with 
the  two  members  of  the  board,  the  county 
superintendent  said,  in  substance,  that  they 
wanted  her  to  quit  and  she  was  uawilling  to 
do  BO,  and  he  told  them  they  could  not  dis- 
miss her  without  his  consent;  that  they  made 
complaint  that  she  did  not  keep  order  and 
that  the  children  were  not  learning  anything; 
that  he  told  them  he  was  ready  to  pass  his 
Judgment  and  there  was  only  one  way  to  do 
It,  and  that  was  by  acting  as  they  thought  it 
should  be  done;  that  they  said  she  should 
quit;  that  he  and  the  two  members  of  the 
board  agreed  in  every  respect;  that  after- 
wards Mr.  Deadmond  brought  the  notice  of 
dlsmLssal  to  bis  office  and  be  approved  and 
signed  it;  that  be  bad  visited  the  school  and 
talked  with  the  teacher.  Among  the  tbines 
referred  to  In  bis  visit  to  the  school,  be  said 
the  discipline  was  so  bad  that  the  teaching 
was  of  no  consequence.  The  teacher  herself 
testified  that  the  last  week  of  school  she  bad 
only  2  scholars  and  that  the  week  before  she 
tiad  23  scholars.  As  before  stated,  there  was 
no  evidence  contradicting  these  statements. 
It  Is  not  contended  but  that' the  evidence  of 
the  plaintiff  teacher  was  insufficient  to  justi- 
fy the  verdict  and  judgment  if  she  was  not 
legally  dismissed.  At  the  conclusion  of  the 
evidence  the  court  was  requested,  in  writing, 
to  instruct  the  jury  to  return  a  verdict  in 
favor  of  the  defendant,  and  we  see  no  reason 
why  tbls  Instruction  should  not  have  been 
given. 

The  Instructions  of  the  court  generally 
were  correct  and  told  the  jury,  in  substance, 
that  no  formality  was  requisite  in  the  pro- 
ceedings of  the  school  district  board  and 
county  superintendent;  that  if  the  school 
board  and  county  superintendent  had  consid- 


ered the  matter  and  decided,  however  inform- 
ally, to  dismiss  her,  such  acts  would  be  suf- 
ficient to  constitute  a  valid  dismissal  of  the 
plaintiff  under  the  law,  and  that  their  ver- 
dict should  be  for  the  defendant 

The  fifth  instruction,  however,  seems  to 
submit  the  question  of  fact  to  the  jury 
whether  the  school  district  board  and  county 
superintendent  did  act  in  conjunction  In  dis- 
missing the  teacher.  And  it  waA  undoubted- 
ly argued  there  to  the  jury,  as  it  Is  here,  that 
to  act  in  conjunction  the  school  district  board 
must  meet  and  organize  as  a  tribunal,  and 
that  their  action  as  taken  was  not  sufficient 
Upon  no  other  theory  canwe  account  for  the 
second  and  fifth  findings  of  fact:  "(2)  Did 
they  (that  Is,  the  two  members  of  the  board) 
together  consider  with  the  county  superin- 
tendent the  competency  and  negligence  of 
the  teacher?  A.  No."  "(5)  Did  the  two 
members  of  the  board  and  the  county  super- 
intendent agree  that  the  plaintiff  shonld  be 
dismissed?   A.  No." 

Not  only  Is  there  no  evidence  to  support 
these  findings,  but  tbey  are  directly  opposed 
to  all  the  evidence  relating  thereto.  These 
findings  should  have  been  s^  aside  or  dis- 
regarded. The  other  findings  are:  "(1)  Did 
two  members  of  the  board  meet  with  the 
county  superintendent  at  his  office  a  few  days 
before  the  dismissal?  A.  Tes."  "(4)  Did 
Johnson,  clerk,  know  the  time  and  place  that 
the  other  two  members  of  the  board  were 
going  to  meet  and  consult  the  county  snper- 
bitendent?  A.  Yes."  "(6)  Did  Johnson,  the 
other  member,  subsequently  meet  with  the 
said  two  members  and  sign  the  order  of  dl»> 
missal?    A.  Yes." 

The  request  for  an  instruction  to  return 
a  verdict  for  the  defendant  shonld  have  been 
allowed  and  the  motion  for  a  new  trial,  on 
the  ground  tliat  the  verdict  was  not  sustain- 
ed by  the  evidence,  should  have  been  sustain- 
M.  The  Judgment  is  therefore  reversed  and 
the  case  is  remanded  with  Instructions  to 
render  judgment  in  favor  of  the  defendant 
All  the  Justices  concurring. 

(83  Kan.  497) 
BURGESS  V.  ATCmSON.  T.  &  S.  F.  RY.  CO.t 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

(SvUabut  by  the  Court.) 

1.  Cahriers  (S  358*)— Ejection  ok  Passbnoeb 
— Neoligence. 

Where  a  passenger  without  a  ticket  takes 
a  train  for  a  station  at  which  the  train  is  not 
Bphoduled  to  stop,  it  is  not  Desligence  to  eject 
suph  passenger,  even  if  he  offers  to  pay  cash 
fare  to  the  station  where  be  wishes  to  stop. 

TEd.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  f  358.*] 

2.  Railboads  (J  876*)— INJUBY  to  Pkbson  on 
Tkack— Nkoliqence. 

In  such  a  case,  where  the  person  so  ejected 
sits  down  on  the  end  of  a  tie,  and  takes  a  posi- 
tion so  that  he  is  not  plainly  visible,  and  while 
in  such  position  another  tram  comes  alonft,  and 
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the  engineer,  who  sees  an  object  npon  the  track, 
Is  nncertain  what  the  object  is  until  the  engine 
gets  80  close  that  he  is  unable  to  stop  it  before 
ft  strikes  such  person,  the  company  is  not 
guilty  of  culpable  negligence. 

[£>].  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §S  1275-1279;   Dec.  Dig.  §  378.*] 

3.  Railboads  (i  359*)— Tbespabseb  on  I^kack 

— Cabe  Requibed. 

A  person  who  goes  upon  a  railroad  track 
without  the  leave  or  knowledge  of  the  company, 
and  without  any  business  with  it,  is  wrong- 
fully there  and  a  trespasser;  and  while  a  tres- 
passer, the  company  owes  him-  no  duty,  except 
not  redtlcBsly  or  wantonly  to  do  him  an  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §S  1238,  1239;  Dec.  Dig.  i  359.*] 

Appeal  from  District  Court,  Reno  County. 

Action  by  W.  C.  Burgess  against  the  At- 
chison, Topeka  &  Santa  F£  Railway  Compa- 
ny. Judgment  for  plaintitC.  Defendant  ap- 
peals.   Reversed. 

W.  R.  Smith,  O.  X  Wood,  and  A.  A.  Scott, 
for  appellant    F.  h,  Martin,  for  appellee. 

ORAVEiS,  J.  This  action  was  commenced 
In  the  district  court  of  Reno  county  by  W. 
C.  Burgess  to  recover  damages  for  a  per- 
sonal injury  received  by  being  struck  with 
one  of  appellant's  passing  trains.  He  re- 
covered therefor,  and  the  company  appeals. 

Burgess  was  at  Ellinwood,  and  wished  to 
go  to  Raymond.  He  boarded  a  train  which 
did  not  stop  at  Raymond.  When  about  two 
miles  from  Raymond,  the  conductor  asked 
blm  for  bis  ticket  He  had  none.  When 
be  told  the  conductor  that  be  wanted  to  stop 
at  Raymond  and  would  pay  cash  fare,  be 
was  Informed  that  be  could  not  stop  the 
train  at  that  place,  and  he  must  get  off. 
The  train  was  stopped  and  he  was  ejected. 
This  was  not  negligence.  Burgess  was  in- 
toxicated. He  was  left  by  the  side  of  the 
track,  and  he  attempted  to  follow  the  tratai 
afoot  on  the  track.  After  walking  a  short 
distance,  be  sat  down  on  the  end  of  the  tied, 
and  was  soon  overcome  with  a  stupor.  While 
in  this  condition  a  train  passed  along  and 
struck  bis  side,  whereby  be  was  pushed  off 
on  the  side  of  the  track  and  severely  injured. 

It  is  claimed  that  the  men  in  charge  of  the 
train  which  struck  the  plaintiff  were  neg- 
ligent in  not  discovering  him  in  time  to 
avoid  the  Injury.  It  was  a  clear  day,  about 
noon.  The  track  was  straight;  the  ground 
smooth  and  practically  level.  It  was  in  the 
month  of  January,  when  rank  vegetation 
does  not  stand  along  the  track.  The  plain- 
tiff was  sitting  on  the  end  of  a  tie,  crouched 
down,  with  bis  head  between  bis  knees,  and 
partially  lying  down.  He  would  not  read- 
ily be  taken  for  a  human  being.  He  was 
not  at  a  crossing,  or  where  a  human  being 
T^ould  be  expected.  After  the  engineer  dis- 
covered that  the  object  was  really  a  human 
being,  be  attempted  to  stop  the  train,  but 
did  not  succeed  In  time  to  avoid  the  injury. 
It  must  be  remembered  that,  when  a  person 


is  upon  a  railroad  track  without  leave  and 
has  no  business  with  the  company,  such  per- 
son is  a  trespasser,  and  the  company  owes 
him  no  duty,  except  not  wantonly  to  injure 
him.  It  is  not  pretended  here  that  the  com- 
pany was  recklessly  or  wantonly  negligent 
In  tUs  case.  In  the  absence  of'  such  a  de- 
gree of  negligence,  the  plaintiff  lias  no  cause 
of  action,  and  should  not  recover  a  Judg- 
ment The  rule  of  law  controlling  such  a 
case  is  clearly  and  forcibly  stated  by  Chief 
Justice  Doster  in  the  case  of  Railway  Co.  v. 
Prewitt,  69  Kan.  784,  54  Pac.  1067.  The 
following  cases  decide  practically  to  the 
same  effect:  Railway  Co.  ▼.  Hathaway,  121 
Ky.  666,  89  S.  W.  724.  2  L.  R.  A.  (N.  8.) 
498;  Railway  Co.  v.  Williams,  69  Miss.  631. 
12  South.  957;  Railway  v.  McMillan,  100  Tex. 
562,  102  S.  W.  IQS.  In  harmony  with  tbese 
cases  we  hold  that  the  company  was  not 
guilty  of  such  negligence  as  creates  a  Itabil- 
Ity. 

The  Judgment  is  reversed,  with  direction 
to  enter  Judgment  for  costs  in  favor  of  the 
defendant    All  the  Justices  concurring. 


(83  Kan.  SOS) 
BADGER  LUMBER  CO.  ▼.  MARTIN  et  aL 
(Supreme  Court  of  Kansas.    Dec.  10.  1010.) 

(Syllabut  by  the  Court.) 

1.  Mechanics'  LnsRS  (S  277*)— Fiuno  Stat«- 
MEprr— Evi  DCNCE. 

In  an  action  to  have  a  mechanic's  lien  ad- 
judged  and  foreclosed,  the  allefcation  of  the 
petition  that  a  statement  therefor  was  filed 
within  four  mouths  after  the  completion  of  the 
work,  being  traversed,  a  lien  should  he  denied 
if  no  evidence  of  such  filing  is  produced  on  the 
trial. 

[Ed.  Kote.— For  other  cases,  see  Mechanics' 
Uens,  Dec.  Dig.  S  277.*] 

2.  Appeai-   and   Erbob   (8   1005*)— Review — 
Conflicting  Evidence. 

In  this  case  the  defendants  tendered  the 
issue  that  the  alleged  improvements  were  of  no 
value  for  the  purposes  for  which  they  were  or- 
dered, and  produced  evidence  tending  to  sup- 
port such  issue.  The  plaintiff  produced  evi- 
dence of  the  value  of  the  material  used,  if  taken 
from  the  building.  Held,  that  a  finding  of  the 
jury  that  the  improvement  was  of  no  value  ns 
such,  and  a  general  verdict  for  plaintiff  for  the 
value  of  the  materials,  being  approved  by  the 
court,  the  judgment  thereon  will  not  be  re- 
versed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §8  3948-3054;  Dec  Dig.  t 
1005.*] 

Appeal  from  District  Court,  Dickinson 
County. 

Action  by  the  Badger  Lumber  Company 
against  Alfred  D.  Martin  and  Helen  F.  Mar- 
tin. Judgment  for  plaintiff  against  Alfred  D. 
Martin  for  less  than  the  relief  claimed,  and 
plaintiff  appeals.    Affirmed. 

S.  8.  Smith  and  Hurd  &  Hurd,  for  appel- 
lant.   C.  S.  Crawford,  for  appellee. 
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SKITH,  J.    Action  brongbt  In  the  district 
eoort  of  Dickinson  county  for  the  purchase 
price  of  a  hot  air  furnace  ($125)  and  a  bath 
tnb  and   plnmbing  ($434),  and  to  foreclose 
a  mectmnlc'B  lien  on  residence  property  in 
the  dty  of  Hope.    There  was  an  oral  con- 
tract of    purchase  made  with  the   appellee 
Alfred  D.  Martin,  about  which  there  is  no 
dl^ntei  while  the  title  to  the  real  estate  was 
beld  by  tbe  wife,  Helen  F.  Martin.    The  ap- 
pdlees  answered  Jointly,   and  alleged  that 
tbe  furnace,  bath  tub,  and  plumbing  outfit 
were  »>Id  under  a  guaranty ;   that  both  ut- 
tn-lf  failed  to  meet  tae  requirement;  that  the 
defoidant  Alfred  D.  Martin  agreed  to  pay 
plaintiff  for  such  Improvements,  provided  the 
t|i|«llant  should  do  the  work  as  contracted; 
tbat  after   repeated  notices  on  the  part  of 
tlte  defendants  of  the  failure  of  the  improve- 
aeata  to  meet  the  requirements  and  repeated 
attempts  on  tbe  part  of  appellant  to  adjust 
ud  perfect  the  same,  and  failure  so  to  do, 
ilfred  D.  Martin  had  several  times  requested 
tbe  appellant  to  remove  and  take  away  the 
fornace,    ba.th   tab,    and   plumbing  fixtures. 
The  appellees  also  alleged  that,  as  construct- 
ed, the  works  put  in  by  the  appellant  were 
atirely    worthless.     They    further   alleged 
tbat  tbe   furnace,   bath   tub,  and  plumbing 
voe  all  completed  and  put  In  the  residence 
kr  tbe   appellant   more   than   four   months 
prior  to  February  13, 1906,  which  date  seems 
to  be  tbe  time  of  filing  the  mechanic's  ll«i 
by  the  appellant    The  action  was  tried  and 
1  Jary   returned  a  verdict  in  favor  of  the 
ifVellant   against   the  defendant  Alfred  D. 
Hattin  In   the  sum  of  $45.     The  appellant 
fied  a   motion  for  a  new  trial  on  all  tbe 
(tatotory  grounds,  which  the  court  overruled, 
nd   rendered    Judgment   against   Alfred    D. 
Slartin  for  tbe  amount  of  tbe  verdict,  but 
allowed  no  lien  npon  tbe  property.    There 
Tcre  no   special   findings  submitted   to   the 
Jury  or  made  by  the  court,  and  we  are  un- 
able to  say  whether  tbe  Hen  upon  the  prop- 
Hty  for  tbe  amount  of  the  Judgment  was  re- 
fued  on   tbe  ground  that  the  installing  of 
tbe  works  was  no  improvement  to  tbe  prop- 
erty, there  being  evidence  to  tehow  that  the 
fotnace,  bath  tub,  etc.,  were  of  a  value,  tak- 
a  oat,  at  least  equal  to  the  amount  of  the' 
Jwdlct,  or  whether  the  court  found  that  tbe 
ftatement  of  the  lien  had  not  been  filed  wlth- 
ta  tbe  time  prescribed  by  law.    The  abstract 
cmtalBB  no  evidence  as  to  the  time  of  the 
CllBf  of  the  statement  of  tbe  lien,  nor  is  it 
tiaefein  asserted  tbat  there  was  no  evidence 
tending  to  prove  that  the  work  was  complet- 
ed more  than  four  months  before  the  filing 
«f  Bocb  statement.    We  must,  therefore,  as- 
aoae  that  the  court  refused  the  lien  for  the 
Ttasoa  that  It  found  on  the  evidence  tbat 
tke  work  had  been  completed  more  than  four 
BUEtfaa  before  the  filing  of  tbe  statement. 

It  is  urged  that  the  court  erred  in  allowing 
a  witness    to   testify,   after  he  bad  shown 


some  qualifications,  that  the  heating  and 
plumbing  plants  as  installed  were  worth 
nothing,  and  it  Is  contended  that,  as  tbe  ap- 
pellees retained  the  property,  they  were  un- 
der obligation  to  pay  for  it  whatever  it  was 
worth  for  any  purpose  whatsoever  in  accord- 
ance with  the  decision  in  Aultman,  Miller  & 
Co.  V.  Mickey,  41  Kan.  348,  21  Pac.  254.  We 
have  no  intention  of  departing  from  that  de- 
cision, but  It  was  competent  for  the  appel- 
lees in  this  case  to  prove  that  the  machinery 
or  appliances  were  worth  nothing  for  the 
purposes  for  which  they  were  Inst&lled,  and 
for  the  appellant  to  prove,  either  by  cross- 
examination  or  by  Independent  evidence, 
their  value  for  any  other  purpose,  as  the  ap- 
pellant in  fact  did. 

Again,  it  is  urged  that  the  court  erred  In 
its  Instructions  to  the  Jury.  The  record 
shows  that  the  court  Instructed  the  Jury  oral- 
ly, and  one  sentence  of  tbe  Instructions,  as 
transcribed,  appears  to  be  so  erroneous  and 
so  inconsistent  with  tbe  other  portions  that 
It  necessarily  suggests  that  there  was  a  mis- 
take in  transcribing.  The  correct  rule  on  the 
same  subject,  however,  follows  In  the  very 
next  sentence,  and  defines  the  true  measure 
of  tbe  damages  which  the  appellees  were  en- 
titled to  offset  against  the  purchase  price. 
The  motion  for  a  new  trial  is  based  upon,  the 
same  alleged  error.  If  we  assume  tbat  the 
Instructions  were  orally  given  to  the  Jury, 
Just  as  reported,  still  it  must  follow  tbat  the 
second  statement  of  the  rule  was  Intended 
as  a  correction  of  the  Imperfect  statement 
preceding  it 

The  verdict  Is  sustained  by  ample  evidence 
and  tbe  Judgment  is  affirmed.  All  tbe  Jus- 
tices concurring. 

(83  Kan.  80») 
GOODRICH  V.  DINGMAN. 
(Snpreme  Court  of  Kansas.    Dec.  10,  1910.) 

1.  Sales  (|  52*)— EJvinENOE— Oblioatios  of 
Buyer. 

Testimony  of  an  agreement  to  buy,  the  pur- 
chase at  a  sale  by  one  claiming  to  act  for  tbe 
buyer,  and  the  acceptance  of  the  chattel  by 
the  buyer  when  shipped  to  him,  warrants  tbe  in- 
ference that  a  purchase  was  made  by  tbe  buy- 
er, blading  him  to  pay  the  price. 

[Ed.  Note.— For  other  case^  see  Sales,  Cent. 
Dig.  f§  118-144;    Dec.  Dig.  f  52.*] 

2.  Appeai,  ano  E}brob  (5  1052*)— Habkless 
Ebror— Admission  of  Evidence— Obdeb  of 
Proof. 

The  admission  of  secondary  evidence  with- 
out a  proper  foundation  therefor  is  not  ground 
for  reversal,  where  a  sufficient  basis  for  its  ad- 
mission is  subsequently  proved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4171-4177;  Dec.  IMg.  | 
1052.*] 

Appeal  from  District  Court,  Clay  County. 

Action  by  Fred  A,  Goodrich  against  C.  W. 
Dlngman.  From  a  Judgment  for  defendant, 
plalntift  appeals.    Affirmed. 
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Hy  W.  Stackpole,  for  appellant  Coleman 
&  WilUams,  for  appellee. 

PER  CURIAM.  An  action  to  recover  on 
a  note  given  by  appellee  to  appellant,  where- 
in appellee  pleaded  as  a  set-ofT  the  price  of 
a  BOW  sold  by  him  to  appellant.  The  demur- 
rer to  the  evidence  of  appellee  was  properly 
overruled.  The  testimony  of  an  agreement 
to  purchase,  the  purchase  at  the  sale  by  one 
claiming  to  act  for  appellant,  and  the  ac- 
ceptance of  the  sow  by  appellant  when  she 
was  shipped  to  him,  warranted  the  infer- 
ence of  the  jury  that  a  purchase  was  made 
by  appellant  and  that  a  liability  for  the 
price  arose. 

The  admission  of  what  occurred  at  the 
sale,  indnding  the  memorandum  of  the  clerk, 
is  no  ground  for  reversal.  If  the  foundation 
for  its  introduction  was  not  properly  laid 
when  the  testimony  was  received,  there  was 
sufficient  basis  for  Its  admission  before  the 
testimony  was  closed.  That  testimony  may 
have  been  received  out  of  order  Is  not  a  good 
ground  of  complaint.  There  was  sufficient 
foundation  to  authorize  the  admission  of 
secondary  evidence  of  the  letter  written  by 
appellant's  agent 

No  material  error  t>eing  found,  the  Judg- 
ment will  be  affirmed. 

(83  Kan.  4S») 

MERCER  V.  MORRISON. 
(Snpreme  Court  of  Kansas.    Dec.  10,  1010.) 

(Bt/llabus  hy  the  Court.) 

1.  Apfbai.  and  Ebbob   ({  1068*)— Habitless 
EiBBOB — E}bboneous  Instbuction. 

An  erroneous  instruction  is  not  ground  for 
reversal  where  the  amount  of  recovery  shows 
that  the  jury  did  not  act  upon  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  g  1068.*] 

2.  Appeai,   and    Ebbob    (§    586*)— Rbcobd— 
Abstbact. 

In  preparing  an  abstract  to  present  the 
question  whether  there  was  evidence  to  support 
a  verdict,  the  appellant  may  and  should  omit 
testimony  which  Is  merely  repetition. 

[EH.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  g  586.*] 

Appeal  from  District  Court  Chase  County. 

Action  by  J.  H.  Mercer  against  A.  L.  Mor- 
rison. Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Frith  &  Kretsinger  and  John  A.  Atwood, 
for  appellant  Johnston  Bros,  and  Kellogg, 
Huggins  &  Kellogg,  for  appellee. 

MASON,  J.  J.  n.  Mercer  sued  A.  L.  Mor- 
rison for  a  commission  upon  the  sale  of  real 
estate,  and  recovered  a  Judgment,  from  which 
an  api)eal  is  taicen. 

The  defendant's  principal  contention  is 
that  the  evidence  showed  conclusively  that 
the  sale  was  not  procured  or  Influenced  by 
the  plaintiff.    There  was  evidence  that  the 


buyer's  attention  was  first  called  to  the  land 
by  the  plaintiff,  who  recommended  its  pur- 
chase; that  later  he  was  again  approached 
by  him,  and  considered  the  proposition  more 
favorably  all  the  time,  and  at  the  time  he 
met  the  owner  "felt  pretty  favorably  of  buy- 
ing the  place."  However,  he  did  not  see  the 
land  until  he  met  the  owner,  who  showed  it 
to  him,  and  the  sale  was  completed  with'out 
any  further  action  on  the  part  of  the  plain- 
tiff, and  without  any  reference  being  made 
to  his  connection  with  the  transaction.  The 
buyer  testified  that  If  he  had  not  met  the 
owner  when  he  did  the  matter  might  have 
dropped  from  his  mind.  Under  this  evidence 
it  was  a  fair  question  for  the  Jury  whether 
the  sale  resulted  from  the  plalntifTs  efforts 
or  from  the  independent  action  of  the  owner, 
after  the  first  negbtiations  had  been  aban- 
doned. The  verdict  must  therefore  be  deem- 
ed conclusive  on  this  point 

The  plaintiff  testified  to  an  agreement  that 
he  should  receive  $1,000  if  he  made  a  sale 
for  $22,000.  The  defendant  said  that  he  had 
promised  a  commission  of  $1,000  only  In  case 
he  received  $^,000.  The  court  instructed  the 
Jury  in  substance  that  If  they  accepted  the 
defendant's  version  of  the  contract  they 
might  return  a  verdict  for  the  plaintiff  for 
4  per  cent  of  $22,000,  which  was  the  actual 
selling  price.  This  instruction  Is  complained 
of  npon  the  ground  that  a  promise  to  pay 
$1,000  on  a  sale  for  $2,^,000  does  not  Imply 
an  agreement  to  pay  a  like  percentage  of  the 
selling  price  If  a  buyer  is  accepted  at  a  lower 
figure.  Granting  this,  it  does  not  follow  that 
the  Judgment  should  be  reversed.  The  ver- 
dict was  for  $1,000,  which  conclusively  shows 
that  the  Jury  took  the  plalntlflrs  view  of  the 
contract.  If  they  had  followed  the  defend- 
ant's testimony  they  would  necessarily,  un- 
der this  instruction,  have  placed  the  amount 
of  recovery  at  $880.  An  erroneous  instruc- 
tion is  not  ground  of  reversal  where  it  Is 
clear  that  the  Jury  did  not  act  upon  It  C. 
K.  &  W.  Rid.  Co.  V.  Parsons,  61  Kan.  408, 
32  Pac.  1083;  Whitney  v.  Brown,  75  Kan. 
678,  90  Pac.  2??,  11  L.  R.  A.  (N.  S.)  468;  4 
Cyc.  503.  Usually  where  this  principle  has 
been  applied  the  fact  of  nonprejudice  bas 
been  shown  by  a  special  finding,  but  the  gen- 
eral verdict  may  be  equally  effective  for  the 
purpose,  where,  as  in  this  instance,  the  sum 
allowed  shows  how  the  Jury  resolved  a  con- 
troversy in  the  evidence,  and  amounts  to  a 
special  finding  on  the  subject 

The  appellee  has  filed  a  counter  abstract. 
We  find,  however,  that  the  appellant's  ab- 
stract sets  out  in  a  properly  condensed  form, 
all  the  matters  necessary  for  the  determina- 
tion of  the  questions  presented.  Some  testi- 
mony was  omitted,  but  so  far  as  otherwise 
important  It  was  merely  repetition,  and  there- 
fore could  not  aid  in  deciding  whether  tliere 
was  any  evidence  to  support  the  verdict. 
Not  all  of  the  charge  to  the  Jury  was  prlnt- 
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ed,  bnt  to  mach  of  It  as  related  to  the  qoes- 
Uons  at  Issue  were  set  ont  in  full. 

The  Judgment  Is  affirmed,  but  costs  will 
not  be  allowed  for  printing  tbe  counter  ab- 
stract.   All  the  Justices  concurring. 


(B  Kan.  4a) 

GRADEN  y.  MAIS  et  ait 
(Supreme   Court  ot  Kansas.     Dec.   10,   1910.) 

(Syllaliu  Iv  the  Court.) 

1,  Motions  (|  56»)— Entkt  o»  Obdkb— Ncho 
Pao  Tunc  Obdek.. 

Where  an  order  Is  made  by  a  probate 
court,  and  through  accident,  mistake,  or  neglect 
Is  not  entered  on  the  records,  it  is  competent 
for  the  court  to  enter  such  order  nunc  pro 
tunc  eren  after  the  lapse  of  considerable  time 
and  upon  any  satisfactory  evidence,  parol  as 
well  as  written. 

[Kd.  Note.— For  other  cases,  tee  Motions, 
Cent.  Dig.  |  67 ;   Dec.  Dig.  {  56.*] 

2.  Motions  (|  66*)— Oboeb— Bki^ted  B^ibt 

— EFFECf. 

L4ip8e  of  time  may  call  for  closer  scrutiny 
and  stronger  testimony  showing  that  tbe  order 
was  in  feet  made,  and  as  to  tbe  nature  and  ex- 
tent of  the  ruling,  and  also  as  to  the  effect  the 
belated  entry  may  have  upon  third  parties,  but 
when  it  is  made  by  a  court  having  the  power 
to  do  so  it  must  be  respected  and  enforced  the 
same  as  if  it  had  been  entered  when  it  was 
made. 

[Bd.  Note.— For  other  cases,  see  Motions, 
Cent.  Dig.  I  67;   Dec.  Dig.  |  56.*] 

Api)eal  from  District  Court,  Ellis  Oonnty. 

Action  by  Mary  Graden  against  Fredericli 
Mais  and  others.  Judgment  for  plaintUT, 
and  defendants  appeaU  Reversed  and  re- 
manded. 

A.  D.  Gllkeson,  for  appellants.  W.  E. 
Sanm,  for  appellee. 

JOHNSTON,  O.  J.  A  point  of  controversy 
In  an  action  of  ejectment  between  Mary  Gra- 
den and  Frederick  Mais  Is  the  validity  of  an 
administrator's  deed.  In  an  earlier  appeal  it 
was  determined  that  a  preliminary  order  of 
the  probate  judge  requiring  notice  of  tbe 
time  and  place  of  hearing  an  application  to 
sell  land  and  prescribing  the  length  of  time 
and  tbe  manner  in  which  notice  should  be 
given  Is  essential  to  tbe  validity  of  tbe  no- 
tice, and  that  as  the  record  of  tbe  probate 
court  failed  to  show  snch  an  order  tbe  no- 
tice and  tbe  deed  based  thereon  coald  not 
be  npbeld.  Graden  v.  Mais,  77  Kan.  702, 
96  Pae.  412,  127  Am.  St  Rep.  456.  Some 
time  after  the  case  bad  been  remanded  for 
a  nevr  trial  steps  were  taken  ^  the  probate 
court  to  bare  the  order  mentioned  entered 
nunc  pro  tunc,  It  being  claimed  that  tbe  or- 
der bad  actnally  been  made  at  tbe  proper 
tlme^  and  that  there  was  a  failure  to  make 
it  a  matter  of  record.  When  this  cause 
came  up  for  a  new  trial  appellant  undertook 
to  prove  tbe  nunc  pro  tanc  entry  of  tbe  or- 
der, and,  while  it  was  shown  that  a  hearing 
for  tbat  purpose  had  been  had  in  tbe  pro- 


bate court  tbe  probate  Judge  bad  not  at  that 
time  actually  made  an  entry  of  tbe  order. 
He  appeared  to  be  satlsfled  by  tbe  testi- 
mony taken  at  the  hearing  tbat  the  entry 
should  be  made  if  the  notice  of  the  proposed 
correction  of  the  record  had  been  given,  but 
he  deferred  the  making  of  the  entry  until  sat- 
isfied that  a  certain  notice  bad  reached  tlie 
appellee.  Tbe  trial  court  excluded  the  tes- 
timony of  tbe  proceedings  in  the  probate 
court,  but  made  his  ruling  on  the  assamption 
tbat  tlie  probate  Jndge  had-  made  tiis  deci- 
sion and  bad  actually  made  a  nunc  pro  tunc 
entry  of  tbe  required  order.  It  appeared  on 
the  motion  for  a  new  trial  that  in  tbe  mean- 
time the  probate  judge  liad  completed  tbe 
record  and  made  a  nunc  pro  tunc  entry  of 
tbe  order.  Proceeding  on  tbe  theory  tliat 
the  record  could  not  be  corrected  or  complet- 
ed at  tbat  late  date  by  parol  testimony,  tbe 
court  held  the  administrator's  deed  to  be 
valid.  If  the  trial  court  bad  made  its  rul- 
ing excluding  testimony  on  the  ground  tbat 
there  was  no  proof  of  the  necessary  order, 
and  not  on  tbe  assumption  that  tbe  probate 
court  bad  entered  tbe  order,  the  ruling  must 
bare  been  upheld  upon  tbe  ground  tbat  there 
was  not  at  that  time  a  record  entry  of  ttie 
required  order.  Tbe  fact  that  the  court  de- 
cided tbe  case  on  that  assumption  may  have 
prevented  the  appellant  from  procuring  a 
postponement  of  the  trial  long  enough  to 
enable  him  to  obtain  the  completion  and 
correction  of  tbe  record  in  tbe  probate  court. 
Counsel  for  appellant  appears  to  have  under- 
stood tbat  tbe  probate  court  bad  already  de- 
cided in  his  favor,  and  as  we  have  seen 
that  officer  did  complete  tbe  record  and  make 
a  none  pro  tunc  entry  of  tbe  order  before  tbe 
motion  for  a  new  trial  was  heard.  Assum- 
ing, then,  as  tbe  district  court  did,  that  tbe 
entry  had  been  made  in  tbe  records  of  the 
probate  court,  is  decision  excluding  parol 
proof  of  tbe  entry  cannot  be  upheld.  Tbe 
contention  is  tbat  if  there  is  no  written  or- 
der among  tbe  flies  of  tbe  probate  court, 
and  no  written  evidence  tbat  such  an  order 
was  made,  there  Is  no  basis  for  a  nunc  pro 
tunc  entry,  and  that  a  correction  cannot  be 
made  on  parol  proof.  While  there  are  ao- 
thorltles  holding  that  evidence  to  Justify  tbe 
entry  of  a  judgment  or  order  nunc  pro  tone 
must  be  record  or  written  evidence  (23  Cyc 
835),  it  is  not  the  rule  in  this  and  many  other 
states.  In  Aydelotte  v.  Brittain  &  Ca,  29  Kan. 
98,  the  testimony  of  a  former  judge  was  accept- 
ed as  a  basis  for  a  nunc  pro  tunc  entry  of  an 
order.  In  Martindale  t.  Battey,  73  Kan.  92, 
84  Paa  527,  it  was  held  tbat  an  entry  may 
be  supplied  or  corrected  and  made  to  con- 
form to  the  order  or  Judgment  actually  ren- 
dered after  the  expiration  of  tbe  term  at 
which  it  was  rendered  and  upon  any  satis- 
factory evidence  parol  as  well  as  written. 
It  is  Important  that  in  all  such  cases  tbe 
conrt  shall  be  well  assured  tbat  tbe  ruling 
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proposed  to  be  entered  to  one  that  waa  ac- 
tually made.  In  the  cited  case  it  was  said: 
"The  change  should  be  allowed  only  where 
the  proof  In  support  of  the  application  is 
clear  and  convincing.  But  where  it  is  satis- 
factorily established  that  the  requisite  facts 
exist  we  think  relief  should  not  be  denied 
merely  because  the  evidence  rests  entirely 
in  parol."  In  making  the  entry  the  court 
does  not  review  or  rectify  an  order  previous- 
ly made,  but  only  places  on  the  record  some 
ruling  or  act  of  the  conrt  which,  through  ac- 
cident, mistake,  or  neglect,  was  not  carried 
into  the  record.  The  probate  court  which 
made  the  order  Is  a  court  of  record,  and  it 
retained  Jurisdiction  over  its  records  with 
power  to  complete  or  correct  them.  "A  court 
of  record  has  an  inherent  power  over  its  own 
records  which  includes  the  authority  to  re- 
quire the  correction  of  any  errors  that  may 
crop  into  them.  This  power  is  not  lost  by 
lapse  of  time  or  the  expiration  of  a  term  of 
court."  Christisen  v.  Bartlett,  73  Kan.  404, 
85  Pac.  695.  Lapse  of  time  may  call  for  closer 
scrutiny  and  stronger  testimony  showing 
that  the  order  was  in  fact  made  and  as  to 
the  nature  and  extent  of  the  ruling,  and  also 
as  to  the  effect  the  belated  entry  may  have 
upon  third  parties,  but  when  it  is  made  by 
a  court  having  the  power  to  do  so  it  must 
be  respected  and  enforced  the  same  as  if  It 
had  been  entered  when  it  was  made.  Treat- 
ing the  order  as  having  been  entered  by  the 
probate  court  it,  as  well  as  the  notice  and 
the  administrator's  deed,  was  competent  evi- 
dence which  should  have  been  received,  and, 
as  this  entry  practically  settled  the  contro- 
verted question  in  the  case,  the  ruling  here 
will  be  that  the  Judgment  of  the  district 
court  win  be  reversed  and  the  cause  remand- 
ed, with  directions  to  enter  Judgment  in  fa- 
vor of  the  appellants.  -  All  the  Justices  con- 
curring. 

(8S  Kan.  471) 

JOHNSON  V.  HARVB3T  et  al.t 
(Snpieme  Court  of  Kansas.     Dec.  10,   1010.) 

(8yaahu$  if  th«  Court.) 

PLEADTKO    (I  345*)— FOBECLOSUBB— jTTDOinENT 

on  Pi.EAoiNas. 

Plaintiff  brought  an  action  to  foreclose  a 
moEtgage  which  was  in  the  form  of  a  warranty 
deed.  The  answer  consisted  of  a  general  de- 
nial, an  express  admission  that  the  deed  was 
executed  for  the  purpose  of  securing  an  exten- 
sion of  a  note  and  mortgage  which  were  can- 
celed and  surrendered  to  the  defendants,  and 
further  alleged  that  one  of  the  purposes  for 
which  the  deed  was  executed  was  to  enable  the 
mortgagor  to  avoid  the  payment  of  taxes. 
There  was  no  plea  of  payment.  ITeld,  that  the 
answer  stated  no  defense  and  that  judgment 
was  rightly  awarded  on  the  pleadings. 

[Bd.    Note. — For    other    cases,    see    Pleading, 
Cent  Dig.  H  1055-10i>9;   Dec.  Dig.  S  345.*] 

Appeal  from  District  Court,  Leavenworth 
County. 
Action  by  Victor  Johnson  against  Ida  Har- 


vey and  John  Harvey.    Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

R.  E.  Melvln  and  A.  E.  Dempsey,  for  ap- 
pellants. M.  A.  GorrlU  and  Lee  Bond,  for 
appellee. 

PORTER,  J.  Action  to  foreclose  a  mort- 
gage In  the  form  of  a  warranty  deed.  Plain- 
tiff was  awarded  Judgment  on  the  pleadings. 
The  defendants  appeal. 

It  is  first  contended  that  the  demurrer  to 
the  petition  should  have  been  sustained  be- 
cause it  is  said  that  thete  was  no  statement 
showing  when  the  Indebtedness  matured  or 
what  the  implied  conditions  of  the  mortgage 
were.  We  have  no  difficulty  in  discoTering 
from  the  petition  that  the  note  was  dated 
August  30,  1002,  was  due  five  years  there- 
after, and  that  no  part  of  the  principal  or 
Interest  had  been  paid  whoi  the  suit  was 
brought  which  was  long  after  the  note  ma- 
tured by  its  terms.  It  Is  also  alleged  in  the 
petition  that  by  the  terms  of  the  original 
mortgage  the  whole  sum  became  due  and 
payable  upon  the  first  default  In  payment  of 
interest,  and  that  the  implied  conditions  of 
the  deed  were  the  same  as  those  contained 
in  the  mortgage.  The  demurrer  was  proper- 
ly overruled.  The  defendants  fall  Into  the 
error  of  assimiing  that  because  the  note  and 
mortgage  were  canceled  and  surrendered  the 
indebtedness  In  some  way  was  satisfied.  But 
the  petition  alleges,  and  the  answer  admits; 
that  the  deed  was  given  for  the  purpose  of 
securing  an  extension  of  the  debt  represent- 
ed by  the  note  and  mortgage.  The  fact  that 
the  plaintiff  surrendered  the  note  to  the  de- 
fendants under  these  circumstances  carried 
no  presumption  that  the  note  was  paid.  Be- 
sides, there  was  no  plea  of  payment  The 
court  rightly  awarded  Judgment  on  the 
pleadings.  The  answer  raised  no  defense. 
The  general  denial  amounted  to  nothing. 
True,  the  answer  alleges  that  one  of  the  pur- 
poses for  which  the  plaintiff  took  the  deed 
was  to  avoid  payment  of  taxes.  But,  coupled 
with  this  Is  the  admission  that  the  deed  waa 
executed  for  the  purpose  of  securing  an  ex- 
tension of  time.  The  plaintiff  being  the  hold- 
er of  the  Indebtedness  and  the  real  party  In 
interest,  the  defendants  cannot  rely  upon  the 
case  of  Sheldon  v.  Pruessner,  62  Kan.  579, 
35  Pac.  201,  22  L.  R.  A.  709.  In  that  case  the 
mortgage  had  been  assigned  in  order  that 
the  mortgagor  might  avoid  the  payment  of 
taxes.  The  assignment  was  held  to  be  fraud- 
ulent, and  It  necessarily  followed  that  the 
assignee  was  not  the  real  party  in  interest, 
and  it  was  held  that  be  could  not  maintain 
the  action.  According  to  the  averments  of 
the  answer  In  the  case  at  bar  the  avoidance 
of  taxes  was  only  one  of  the  reasons  for  ' 
changing  the  form  of  the  secnrlty.  The  sat- 
isfaction of  the  Judgment. against  defendants 
would  be  a  complete  prottetlon  from  further 
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liability.  Oieene  ▼.  McAuley,  70  Kan.  691, 
79  Pac.  133,  68  L.  R.  A.  808;  Cobe  v.  Hack- 
ney (Jnst  decldled)  83  Kan.  306,  111  Pac.  458. 
It  is  no  concern  of  tbelrs  whether  the  taxes 
on  the  mortgage  were  paid  or  not  This  Is 
not  a  case  where  the  plaintiff  In  order  to  es- 
tablish bis  case  Is  obliged  to  rely  upon  an 
illegal  transaction. 

The  judgment  is  affirmed.  All  the  Justic- 
es concurring. 

I«    Kitn.    627) 

MURPHY  T.  laXlAB  ZINC  CO. 
<Snpreme   Coort  of   Kansas.     Dec.   10,   1910.) 

1.  Masteb  awd  Servant  (|  217»)  —  Iwjubieb 
10  Skxvant— Assumed  Risk— Knowledob 
OF  Daitoer— Necessitt. 

Where  there  was  no  evidence  from  which 
it  eonld  be  said  as  a  matter  of  law  that  a  serv- 
ant appreciated,  or  should  have  appreciated, 
the  danger  of  falling  from  a  wall  by  reason  of 
the  sndden  stopping  of  a  car  he  was  pushing 
along  the  track,  a  demurrer  to  the  evidence  on 
the  ground  that  he  had  assumed  the  risk  of 
injary  from  falling  from  the  wall  was  proper- 
ly overruled  under  the  rule  that,  before  a  mas- 
ter can  be  relieved  of  liability  by  the  serv- 
ant's assumption  of  risk  Incident  to  the  serv- 
ice, the  servant  must  have  equal  opportunity 
with  the  master  to  know  the  surroundings  and 
be  equally  competent  to  judge  of  the  risks  and 
haznrds. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  674-600;  Dec.  Dig.  I 
217.*] 

2.  Master  and  Servant  ({  207*)— Injuries 
TO  Servant— Special  Findings. 

Plaintitf  was  injured  by  falling  from  a 
wall  while  walking  along  tne  narrow  space 
near  the  edge  thereof  while  pushing  a  loom 
car.  It  was  found  that  between  the  rails  of 
the  track  was  a  safe  place  to  walk  while  push- 
ing a  loaded  car,  ana  that  there  was  nothing 
to  prevent  plaintiff  from  walking  there  when 
he  was  injured,  though  the  jury  found  that  the 
car  could  not  be  pushed  around  the  curve  safe- 
ly and  ea.sily  while  the  operator  was  walking 
directly  behind  it.  There  was  no  finding  from 
which  it  could  be  said  that  it  was  negligence 
for  plaintiff  to  walk  on  the  space  where  he 
walked,  as  be  testified  it  was  necessary  for 
him  to  do  in  order  to  push  the  car  around  the 
curve,  or  that  an  orainarily  prudent  person 
would  not  have  done  so.  Held,  that  such  find- 
ings did  not  require  a  verdict  for  defendant. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  8  297.*] 

3.  Master  and  Servant  (J  288*)— TriaIt— 
Questions  fob  Court  or  Jury. 

In  an  action  for  injuries  to  a  servant  by 
falling  from  a  wall,  the  court  properly  denied 
defendant's  request  to  submit  to  the  jury  the 
question  whether  plaintiff,  in  walking  on  a 
wall  and  pushing  loaded  loom  cars  took  upon 
himself  the  risk  of  falling;  that  being  a  ques- 
tion of  law.  and  not  of  fact. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  IMg.  if  10C8-1088;  Dec.  Dig.  i 
288.*3 

Appeal  from  District  Conrt,  Wilson  Coonty. 

Action  by  James  S.  Murphy  against  the 
Edgar  Zinc  Company.  From  a  Judgment  for 
plaintiff,   defendant  appeals.     Affirmed. 

O.  P.  Ergenbrlght,  for  appellant.  Francis 
M.  Brady  and  J.  A.  Bmdy,  for  appellee. 


PER  CURIAM.  The  demurrer  to  the  evi- 
dence was  properly  overruled.  Although  tbe 
plaintiff  admitted  in  his  testimony  that  dur- 
ing the  time  be  used  the  push  cars  he  learned 
that  some  of  tbem  worked  harder  than 
others,  and  that  he  knew  this  was  because 
the  cars  stood  out  in  tbe  weather  and  got 
rusted  and  were  never  oiled,  and  that  they 
would^  have  run  easier  if  they  had  been  oil- 
ed, there  is  no  testimony  from  which  It  can 
be  said,  as  a  matter  of  law,  that  he  ap- 
preciated, or  should  have  appreciated,  the 
danger  of  falling  from  the  wall  by  reason  of 
the  car  suddenly  stopping.  Before  tbe  mas- 
ter can  be  relieved  of  liability  by  the  serv- 
ant's assumption  of  the  risk  Incident  to  the 
service,  tbe  servant  must  have  equal  op- 
portunity with  the  master  to  know  tbe  sur- 
ronndings  and  be  eqnally  competent  to  Judge 
of  the  risks  and  hazards.  The  very  cases 
cited  by  the  defendant  in  support  of  his  con- 
tention (Rush,  Adm'z,  v.  Mo.  Pac.  Ry.  Co., 
36  Kan.  120,  12  Pac.  582,  and  Clark  v.  Mo. 
Pac.  Ry.  Co.,  48  Kan.  664,  26  Pac.  1138) 
recognize  the  requirement  that  tbe  servant 
appeared  to  have  been  equally  competent 
with  the  master  to  Judge  of  the  risks.  In 
Rush,  Adm'x,  v.  Mo.  Pac.  Ry.  Co.,  supra,  it 
was  held  that  tbe  surroundings  were  sncta 
that  the  danger  must  have  been  known  to 
the  employ?,  and  therefore  he  assumed  the 
risk.  To  the  same  effect  Is  Buoy  v.  Milling 
Co.,  68  Kan.  436,  75  Pac.  466;  GiUasple  v. 
iron  Works  Co.,  76  Kan.  70,  20  Pac.  760; 
and  Railway  Co.  v.  Qulnlan,  77  Kan.  126, 
93  Pac.  632.  In  Clark  v.  Mo.  Pac.  Ry.  Co., 
supra,  tbe  servant  was  held  to  have  assumed 
the  risk  because  he  had  equal  knowledge  of 
the  conditions  and  snrronndlngs  and  knew  of 
the  dangers  and  hazards.  There  are,  of 
course,  cases  where  tbe  court  can  say,  as  a 
matter  of  law  upon  the  facts,  that  the  serv- 
ant  must  have  known,  as  in  Qlllasple  v. 
Iron  Works  Co.,  supra,  where  the  employer 
was  beld  not  liable  because  "the  facts  and 
tbe  danger  were  within  tbe  comprehension  of 
any  ordinarily  intelligent  and  prudent  man 
and  were  as  completely  within  tbe  knowledge 
and  appreciation  of  the  servant  as  of  tbe 
master." 

The  defendant  was  not  entitled  to  Judg- 
ment on  tbe  special  findings.  While  the 
findings  show  that  between  the  rails  of  the 
track  was  a  safe  place  to  walk  while  push- 
ing a  loaded  loom  car,  and  that  there  was 
nothing  to  prevent  the  plaintiff  from  walk- 
ing there  when  pushing  the  car  at  the  time 
he  was  injured,  the  Jury  further  find,  in  an- 
swer to  question  No.  18,  that  a  loaded  car 
could  not  be  pushed  around  tbe  curve  safely 
and  easily  by  tbe  operator  pushing  and  walk- 
ing directly  behind  the  car.  The  effect  of 
these  findings,  taken  together,  Is  that  there 
were  two  ways  In  which  the  car  could  be 
pushed,  one  more  easily  than  the  other.  Al- 
though  one  of   these   ways    was   doubtless 
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safer  than  the  other,  there  1b  no  finding  from 
which  It  can  be  said  that  It  was  negligence 
for  the  plaintiff  to  walk  on  the  narrow  space 
whlcn  he  testified  It  was  necessary  tor  hUn 
to  do  in  order  to  push  the  car  around  the 
curve,  or  that  an  ordinarily  prudent  person 
would  not  have  done  so. 

Although  this  was  an  ordinary  action  by  a 
servant  to  recover  for  Injuries  caused  by  the 
alleged  negligence  of  the  master,  it  requires 
15  printed  pages  of  the  abstract  to  set  out 
the  petition.  The  defendant  moved  to  re- 
quire the  petition  to  be  made  more  definite 
and  certain  in  46  particulars.  The  motion 
was  overruled,  as  was  a  demurrer,  and  these 
rulinga  are  complained  of.  In  the  brief  the 
defendant  abandons  all  but  14  of  the  grounds 
of  the  motion,  and,  as  none  of  those  remain- 
ing appear  to  be  sufficient.  It  must  be  held 
that  the  ruling  of  the  court  thereon  was  cor- 
rect. The  petition  stated  with  a  great  deal 
of  useless  repetition  the  facts  upon  which 
plaintiff  relied  to  entitle  him  to  recover,  but 
stated  a  good  cause  of  action  as  against  the 
demurrer. 

The  court  properly  denied  the  request  to 
submit  to  the  Jury  the  question  whether  the 
plaintiff  In  walkUig  on  the  wall  while  push- 
ing loaded  loom  cars  took  upon  himself  the 
risk  of  falling.  That  was  a  question  of  law 
and  not  of  fact. 

We  find  no  error  in  the  Judgment,  and  It 
will  be  affirmed. 

(83  Kan.  625) 

BROWN  V.  NEULINQ. 
(Supreme  Court  of  Kansas.     Dec.  10,   1910.) 

1.  Appeai.  awo  Ebhob  (I  1008*)— BvmBNCB— 

SUFnciENCT. 
The  court  on  appeal  will  construe  the  evi- 
dence most  favorably  to  sustain  the  findings  of 
the  trial  court 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  3955-3969;  Dec.  Dig.  f 
1008.*] 

2.  Public   Lands   (S   54*)— School   Lands— 

FOBIBITOBE     0»     PUBCHASK— NOTIOB— SEBV- 
ICB. 

The  testimony  of  the  sheriff  as  to  his  serv- 
ice of  a  notice  of  forfeiture  of  a  purchase  of 
school  land  is  immaterial,  unless  it  overcomes 
the  presumption  created  by  statute  from  the 
indorsement  by  the  county  Clerk  on  the  school 
land  record  that  notice  was  posted  In  a  con- 
spicuous place,  and  the  testimony  that  he  post- 
ed a  copy  of  the  notice  in  the  office  of  the  coun- 
ty clerk,  without  saying  that  he  posted  it  in  a 
conspicuous  place  in  the  office,  does  not  over- 
come the  presumption  by  showing  a  failure  to 
post  the  notice  in  a  conspicuous  place. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  |{  152-1G9;  Dec  Dig.  i 
54.*] 

8.  Public  Lxnds  (|  54*)  — School  Lands  — 
FOBFEiTUBB  OP  Purchase— Estoppel. 

Where  a  purchaser  of  school  land  lived 
quite  near  the  land  for  about  10  years  after 
ne  learned  that  his  claim  to  the  land  was  for- 
feited, and  during  that  time  exercised  no  act 
of  ownership  over  the  land,  but  to  all  appear- 
ances acquiesced  in   the   forfeiture,  he  was  es- 


topped  from  claiming  the  land   as   against  a 
grantee  of  a  subsequent  purchaser. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  H  152-109;  Dec.  Dig.  { 
54.*] 

Appeal  from  District  Court,  Lane  County. 

Action  between  H.  N.  Brown  and  Mary 
B.  Neullng.  From  a  Judgment  for  the  latter, 
the  former  appeals.    Affirmed. 

W.  H.  &  Frank  U.  Russell,  for  appellant. 
J.  S.  Simmons,  for  appellee. 

PER  CURIAM.  The  determining  question 
In  this  case  is  whether  the  appellant's  claim 
to  the  school  land  in  question  was  legally 
canceled  before  the  purchase  of  the  land  by 
the  api)ellee's  grantor.  The  school  land  was 
purchased  on  the  usual  terms  on  the  first 
certificate  of  sale  in  1S89,  and  in  1892  the 
certificate  was  assigned  to  the  appellant 
Thereafter  no  Interest  payments  were  made 
thereon.  In  1896  the  county  clerk  of  the 
county  issued  a  proper  notice  of  forfeiture, 
and  on  the  return  thereof  by  the  sheriff  en- 
tered upon  his  school  land  record,  opposite 
the  description  of  this  tract,  the  words: 
"Reported  September  15,  1896.  Forfeited 
December  10,  1896."  It  is  conceded  that,  if 
this  were  the  only  evidence  in  regard  to  the 
forfeiture.  It  would  be  sufficient  under  the 
act  of  1907;  but  it  is  contended  by  the  ap- 
pellant that  the  sheriff,  who  made  the  re- 
turn, being  called  as  a  witness,  testified  to 
facts  which  prove  that  no  legal  service  of 
the  notice  was  made.  His  evidence  is  not 
very  positive,  and  is  to  some  extent  contra- 
dicted by  the  evidence  of  appellant  The 
court  below  having  found  in  favor  of  the  ap- 
pellee, we  should  construe  the  evidence  most 
favorably  to  sustain  Its  finding. 

The  sheriff  testified,  in  substance,  that  at 
the  time  he  had  the  notice  for  service  and 
return  it  was  his  best  recollection  that  the 
appellant  was  not  in  the  county,  and  that  the 
land  in  question  was  unoccupied;  that  he 
posted  a  copy  of  the  notice  on  the  land,  and 
also  a  copy  in  the  office  of  the  county  clerk. 
True,  he  does  not  say  that  be  posted  it  in 
a  "conspicuous  place"  in  the  office  of  the 
county  clerk;  but  bis  evidence,  under  the 
provisions  of  the  statute,  is  immaterial,  un- 
less it  tends  to  overcome  the  presumption 
which  the  statute  ijrovldes  should  arise  from 
the  Indorsement  by  the  county  clerk  of  the 
words  upon  the  school  land  record,  and  the 
sberllTs  evidence  does  not  show  that  he  did 
not  post  the  notice  in  a  "conspicuous  place" 
in  the  county  clerk's  office.  However  this 
may  be,  we  think  the  circumstances  shown 
by  the  evidence,  that  the  appellant  lived 
quite  near  the  land  In  question  for  about  10 
years  after  he  had  learned  from  the  county 
derk  that  bis  claim  to  the  land  was  csn- 
celed,  and  during  all  those  years  exercised 
no  act  of  ownership  over  the  land,  bnt  to 
all  appearances  acquiesced  in  the  forfeltnre 
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IKtxxedings,  estopped  the  appellant  from 
cUiming  this  land  as  against  the  appellee's 
gnntor.  Therefore  the  appellee's  grantor 
had  good  title  to  the  land,  and  his  deed  to 
tht  appellee  conveyed  good  title  to  her. 

Considering  the  evidence  In  the  most  fa- 
Torable  light  to  the  appellant,  we  think  It 
is  nifficlent,  and  the  Judgment  la  afBrmed. 


(BKu.   513) 

WORTH  T.  BUTLER  et  al.t 
(Sapreme  Court  of  Kansas.    Dec.  10,  1910.) 

(Syllahut  hy  the  Court.) 

i.  OONBTBUCnON    OT    DEED. 

The  effect  of  a  clause  in  an  instrument, 
otterwise  in  the  naual  form  of  a  warranty 
deed,  reserving  the  use  and  possession  of  the 
imnuses  for  the  life  of  the  grantor,  with  the 
nriit  to  a  reconveyance  whenever  demanded,  is 
meired  to,  bnt  not  decided. 
2  Dbkds  (f  aos*)— Dblivert— Btidknck. 

Hie  rule  that,  before. a  deed  can  operate 
u  a  valid  transfer  of  title^there  must  be  a 
ddiverr  of  the  instrument  fWuester  v.  Folin, 
W  Kan.  334,  S6  Pac.  400),  is  applied  to  the 
(Tideaoe,  and  it  is  found  that  there  was  no 
(Tidence   to  sustain  a  finding  of  delivery. 

(Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
DJs.  fi  625-632;    Dec  Dig.  f  20a»] 

3.  Appeal  and  Ebbob  (f  1176*)— Rbvixsai/— 
DiBEcnifo  Bntbt  or  judombnt. 

Where  an  issue  was  fairly  tried  after  full 
spportiinity  had  been  afforded  to  present  the 
east,  and  there  was  no  accident  or  surprise  nor 
uy  mling  causing  a  party  to  withhold  bis 
endence,  and  all  toe  facts  appear  to  be  fully 
presented  by  the  evidence,  leaving  only  ques- 
tioiia  of  law  to  be  decided,  this  court  may,  un- 
der the  Revised  Code,  in  the  furtherance  of 
rice,  direct  the  entry  of  a  proper  judgment 
the  district  court  when  the  judgment  of 
that  court  is  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brro^  Cent  Dig.  H  458»-4596;  Dec  Dig.  f 
U7di.*J 

Appeal  from  District  Court,  Jewell  County. 

Action  by  Earl  Worth,  by  his  next  friend, 
against  J.  T.  Butler  and  others.  Motions  to 
Kt  aside  findings  of  jury  and  for  a  new 
trial  were  overruled,  and  plainWff  and  de- 
fendant Butler  appeal.  Reversed,  with  direc- 
tions. 

I  H.  W.  Tnmet  and  0.  H.  Bailey,  for  appel- 

lants.   W.  R.  Mitchell  and  Hugh  Alexander, 

I       fer  appellees. 

I 

BENSON,  J.  Earl  Worth,  the  plaintiff,  al- 
tering that  he  owned  an  undivided  one-sixth 
ef  aoo  acres  of  land  by  inheritance  from  bis 
deceased  grandmother,  Barbara  E.  Butler, 
Bocd  for  partition.  J.  T.  Butler,  one  of  the 
defendants,  claimed  one-half  of  the  land  as 
tbe  surviving  husband  of  Barbara  E.  Butler. 
The  other  defendants,  George  El.  Butler  and 
Minnie  Higbee,  her  sole  surviving  children, 
daim  to  own  the  land  in  fee  as  grantees  In 
tattrnments  whldi  they  allege  convey  160 
acres  of  the  land  to  George  B.  Butler  and 
4»  acres  thereof  to  Minnie  Higbee.  These 
tBtroments   are  dated   November   ^,   1007. 


Barbara  B.  Butler  died  on  May  10, 190&  The 
plaintiff  and  J.  T.  Butler  are  entitled  to  par- 
tition unless  the  Instruments  referred  to  op> 
erate  as  valid  conveyances. 

Two  objections  are  made  to  these  Instru- 
ments: (1)  That  they  were  never  delivered 
to  the  grantees;  and  (2)  that  they  conveyed 
no  interest 

The  latter  objection  is  based  upon  the  fol- 
lowing clause  appearing  In  each  deed  after 
the  description,  and  preceding  the  habendum : 
"This  deed  is  executed  upon  the  express 
agreement  and  understanding  between  the 
said  first  and  second  party  that  the  said  first 
party  reserves  the  right  to  possession  of  said 
premises  during  her  lifetime,  also  a  life  lease 
to  said  real  property  and  with  the  farther 
understanding  that  if  the  said  grantor  B.  B. 
Butler  desires  or  requests  a  reconveyance  of 
the  above  described  real  property  from  the 
said  grantee,  her  heirs  or  assigns,  to  the  said 
grantor  B.  E.  Butler,  then  and  In  that  event 
the  said  grantee  agrees  to  reconvey  upon  no- 
tice from  said  grantor."  Otherwise  the  in- 
struments are  in  the  ordinary  form  of  war- 
ranty deeds.  The  argument  to  sustain  the 
objection  is  that  no  estate  In  prssenti  was 
intended,  and  any  future  estate  depended  on 
the  will  of  the  grantor,  who  reserved  posses- 
sion for  life  and  the  power  to  revoke  at  pleas- 
ure. On  the  other  hand,  it  is  contended  that 
the  reservation  of  a  life  estate  does  not  pre- 
vent the  immediate  vesting  of  the  remain- 
der, subject  to  the  exercise  of  the  right  to 
a  reconveyance  in  the  lifetime  of  the  grantor. 
The  question  thus  presented  in  some  of  its 
phases  has  been  the  subject  of  much  Judicial 
consideration,  but,  as  delivery  must  appear 
before  interpretation  becomes  necessary,  that 
matter  will  be  first  considered.  A  jury  found 
that  the  Instruments  bad  been  delivered  to 
the  grantees,  and  the  court,  holding  that  they 
were  valid  conveyances,  refused  partition. 
The  appellants,  however,  contend  that  there 
was  no  evidence  of  delivery,  and  that  all  the 
evidence  on  the  subjeM  proves  that  Barbara 
B.  Butler  retained  them  in  her  possession 
and  control  until  her  death.  Motions  to  set 
aside  the  findings  and  for  a  new  trial  were 
overruled. 

Preliminary  to  a  review  of  the  evidence. 
It  should  be  stated  that,  in  an  action  for  di- 
vorce brought  by  Barbara  E.  Butler  against 
her  husband,  a  judgment  was  rendered  in 
November,  1906,  refusing  a  divorce,  but 
awarding  to  her  the  lands  in  question  as  her 
separate  property,  and  ordering  her  husband 
to  join  her  in  conveyances  thereof  as  she 
might  request  She  then  occupied  the  prem- 
ises as  her  home,  and  continued  to  do  so  un- 
til her  death.  Her  son  George  and  his  wife 
shared  the  occupancy  with  her  and  remain 
in  possession.  The  Instruments  in  question 
contained  the  names  of  Barbara  B.  Butler 
and  J.  T.  Butler  as  grantors  and  warrantors, 
and  were  drawn  in  form  for  execution  by 
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both.  After  they  were  signed  by  Mrs.  Butler, 
her  husband,  although  requested  by  letter, 
refused  to  execute  them,  and  returned  them 
to  her  by  mall  some  time  in  the  early  win- 
ter of  1907.  In  March,  1908,  George  E.  But- 
ler, who  was  present  when  his  mother  signed 
the.  deeds,  saw  them  in  her  possession. 

Concerning  this  he  testified :  "Q.  Who  had 
them  at  that  time?  A.  Well,  they  were  there 
in  the  house.  Q.  Answer  the  question.  A. 
Didn't  any  one  have  them  when  I  saw  them. 
Q.  Where  were  they?  A.  In  a  drawer  in  the 
machiue-r-sewlng  machine.  Q.  Your  moth- 
er's machine?  A.  My  wife's  machine.  Q. 
They  were  in  the  drawer?  A.  Yes,  .sir.  Q. 
Who  called  your  attention  to  them?  A.  My 
mother."  Referring  to  the  same  matter,  be 
testified  that  he  came  home  from  Oklahoma 
In  March,  1908,  and  further:  "Q.  She  kept 
them  and  said  nothing  to  you  about  them 
from  the  4th  day  of  December,  1907,  until 
some  time  In  March,  1908?  A.  She  wrote  to 
me  about  them.  Q.  Have  you  got  the  letter 
she  wrote  to  you?  A.  No,  sir;  I  haven't.  Q. 
You  have  not?  A.  No,  sir.  •  f  *  Q. 
Then  from  March  she  kept  the  deeds  up  to 
the  2d  of  May,  1908,  when  she  gave  them  to 
you?  A.  She  showed  them  to  me  when  I  first 
came  home.  *  *  *  Q.  And  she  gave  them 
to  you  on  the  2d  of  May,  and  told  you  to  see 
an  attorney  and  bring  an  action  to  have  Mr. 
Butler  sign  them?  A.  Yes,  sir.  Q.  And  when 
did  you  see  an  attorney?  A.  On  the  same 
day  I  went  to  Belleville  and  seen  Mr.  Alex- 
ander. *  *  *  Q.  She  gave  you  these  deeds 
for  the  purpose  of  having  you  go  to  an  at- 
torney for  her,  and  have  this  matter  brought 
up  In  court?  A.  Yes,  sir.  Q.  She  didn't  give 
them  to  you  for  any  other  purpose?  A.  She 
didn't  say  so.  She  gave  them  to  me,  and 
only  told  me  to  go  and  see  an  attorney.  Q. 
For  her,  or  for  you?  A.  For  her.  Q.  For 
her?  A.  Yes,  sir.  Q.  In  this  matter  you 
were  slmiriy  acting  as  her  agent,  is  that  right? 
A.  Yes,  sir."  The  witness  then  testified  that 
he  took  the  deeds  to  Lebanon  where  his  fa- 
ther then  was,  and  gave  them  to  a  notary  to 
be  presented  for  his  father's  signature ;  that 
the  notary  returned  the  deeds  unsigned,  and 
the  witness  then  gave  them  back  to  his  moth- 
er. He  further  testified:  "Q.  She  was  bur- 
led on  the  20th  day  of  May?  A.  Yes,  sir. 
Q.  At  the  time  she  was  taken  sick  in  her 
last  illness,  who  was  at  home  at  that  time? 
Were  you?  A.  Yes,  sir.  Q.  Who  else?  A. 
My  wife  and  family.  Q.  You  were  living  in 
the  same  house  with  her?  A.  Yes,  sir.  Q. 
After  your  mother's  death,  did  you  find  these 
papers  among  her  effects?  A.  Found  them 
In  a  box  in  the  bedroom.  Q.  And  gave  them 
to  your  attorney?  Mr.  Alexander?  A.  Yes, 
sir." 

Mrs.  Hlgbee,  grantee  in  one  of  the  instru- 
ments, testified  that  she  never  saw  the  deeds 
until  after  the  death  of  her  mother,  when 
she  saw  them  In  the  possession  of  her  broth- 
er George,  but  that  she  had  heard  her  moth- 
er say  about  two  weeks  before  her  death  that 


she  had  sent  them  to  Mr.  BulJcr,  and  that 
he  would  not  sign  them. 

Mrs.  George  F..  Butler  testified:  "Q.  Was 
there  a  sewing  machine  at  your  house?  A. 
Yes,  sir.  Q.  Who  owned  it?  A.  It  was  mine. 
Q.  Where  was  It  kept?  A.  In  the  bedroom — 
In  my  room.  Q.  At  any  time  did  yon  see 
Barbara  Butler  put  some  deeds  in  the  drawer 
of  this  machine,  or  did  she  have  you  put 
them?  A.  She  had  me  put  them  in  the  draw- 
er of  the- machine.  Q.  What  did  she  say  at 
the  time?  A.  She  said  for  me  to  take  care 
of  them,  that  they  were  deeds.  •  •  •  Q. 
Did  you  find  them  there  after  ber  death?  A. 
Yes,  sir.  Q.  What  did  you  do  after  you  found 
them?  A.  I  gave  them  to  Mr.  Butler.  Q. 
That  Is,  your  husband?  A.  Yes,  sir.  •  •  • 
Q.  What  was  done  at  the  time  she  gave  you 
those  deeds  and  told  you  to  take  care  of 
them?  A.  You  mean  she  told  me  to  put  them 
In  the  machine  drawer?  Q.  Yes,  sir?  A. 
Well,  she  brought  the  deeds  In  from  the  mail, 
and  they  were  In  an  envelope,  and  she  says 
these  are  the  deeds,  and  she  told  me  to  put 
them  In  the  machine  drawer.  Q.  And  you  put 
them  in  the  machine  drawer?  A.  Yes,  sir. 
Q.  *And  that  was  all)  that  was  said  and  all 
fhat  was  done?  A.  Yes,  sir.  Q.  And  that 
is  all  that  you  know  about  them  being  in 
there?  A-  Yes,  sir.  Q.  You  don't  know 
whether  It  was  after  she  died  or  before?  A. 
No.  Q.  What  is  your  best  recollection?  Was 
It  before  or  after?  A.  Before,  I  believe. 
•  *  •  Q.  You  say  now  you  went  to  the 
sewing  machine  and  got  them  before  her 
death?  A.  I  said  I  didn't  say  It  was  before, 
but  I  think  it  was.  Q.  How  long  before?  A. 
Well,  I  don't  know  how  long." 

It  will  be  noticed  that  George  Butler  tes- 
tified that  he  found  the  deeds  In  a  box  in 
his  mother's  room  after  her  death,  and  that 
Mrs.  Butler  at  first  testified  that  she  took 
them  from  the  machine  drawer  after  the 
mother's  death,  but  afterwards  said  that  she 
believed  it  was  before  the  mother's  death. 
No  IrreconcUaWe  conflict  appears  here,  for 
Mr.  Butler  said  that  In  March  his  mother 
showed  him  the  deeds,  and  that  they  were 
then  In  the  machine  drawer.  It  appears  that 
they  were  taken  by  him  to  Lebanon  early  In 
May,  and  then  returned  to  his  mother.  This 
is  consistent  with  the  fact  that  they  were 
found  in  her  box  after  her  death.  The  tes- 
timony of  neither  witness  proves  or  tends  to 
prove  a  delivery.  That  of  George  E  But- 
ler clearly  indicates  that  his  mother  at  all 
times  had  the  control  and  dominion  of  the 
papers,  and  was  giving  directions  with  a 
view  of  procuring  her  husband's  signature, 
evidently  considering  them  incomplete  with- 
out it.  He  caused  an  attachment  to  Issue 
against  his  father  to  compel  blmto  sign 
the  papers,  commencing  the  proceeding  six 
days  after  his  mother's  death.  This  would 
indicate  that  such  proceeding  was  contem- 
plated by  her  resulting  from  the  leg^al  ad- 
vice she  had,  as  he  testified,  directed  him 
to  obtain.     She  died  rather  suddenly,  leav- 
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log  the  InstrumcntB  still  Incomplete.  The  tes- 
timony of  Mrs.  6ea  E.  Butler  fails  to  show 
any  delivery  or  attempted  delivery.  The 
impers  came  in  from  the  mail.  Mother  and 
daoghter-in-law  were  members  of  the  same 
hooaebold.  The  younger  woman  was  asked 
to  pat  them  away,  and  the  machine  drawer 
was  made  the  receptacle.  She  was  given 
no  order,  directions  or  authority  as  custo- 
dian. If  she  took  them  out  before  her  moth- 
er's death  aiMl  gave  them  to  her  husband, 
it  was  not  a  valid  delivery,  for  the  consent 
of  the  grantor  had  not  been  given.  If  she 
tocric  them  out  after  the  grantor's  death,  she 
had  no  authority  to  deliver  them  to  the 
Crantees. 

Tbet9  is  some  additional  evidence  that  it 
la  claimed  bears  upon  this  question  of  de- 
livery. The  assessor  testified  that  in  the 
q;>ring  of  1008  Barbara  E.  Butler  told  him 
to  assess  the  place — referring  to  this  land — • 
to  her  or.  in  her  name.  Neighbors  testified 
that  shortly  before  her  death  she  had  told 
them  that  she  had  deeded  the  place  to  her 
son  and  daughter — 100  acres  to  the  former, 
and  40  acres  to  the  latter.  It  is  true  she 
had  signed  and  acknowledged  the  instru- 
ments, and  upon  some  issues  the  testimony 
might  be  important,  but  here  the  facts  are 
stated  by  one  of  the  grantees  himself,  and  by 
his  wife,  relating  Just  what  the  grantor 
did  do,  and  showing  the  disposition  made  of 
the  tnstmmcnts  from  which  it  clearly  ap- 
pears that  no  delivery  was  mada  The  ap- 
pellees rely  on  Wuester  v.  Folin,  60  Kan. 
3^  56  Pac.  490.  It  was  held  hi  that  case 
that:  "Before  a  deed  can  operate  as  a  val- 
id transfer  of  title,  there  must  be  a  delivery 
of  the  instrument  which  becomes  effective 
daring  the  life  of  the  grantor."  It  is  true 
that  it  was  also  said  that  "an  unconditional 
delivery  to  a  third  person  for  the  use  and 
benefit  of  the  grantee,  where  the  grantor 
intends  to  divest  himself  of  the  title  and 
to  part  with  all  control  over  the  instrument, 
is  ordinarily  a  sufBdeut  delivery,"  but  here 
there  is  no  evidence  of  any  delivery  to  a 
third  person  for  the  use  or  benefit  of  the 
grantees.  Mrs.  George  E.  Butler  when  told 
to  put  the  papers  in  the  drawer  was  not 
made  a  custodian  for  the  grantees,  nor  giv- 
en any  charge  concerning  the  papei^  except 
to  pot  them  away  as  directed.  There  is  no 
evidence  that  Mr.  Butler  was  given  any  cus- 
tody or  other  authority  over  them  except  to 
consult  an  attorney  and  have  them  executed 
by  his  father.  That  he  so  understood  it  is 
shown  by  the  fact  that  he  returned  them  to 
bis  mother. 

While  delivery  is  largely  a  matter  of  in- 
tention, still  it  must  appear,  as  stated  in 
Wuester  v.  Folin,  supra,  that  the  deeds 
have  passed  beyond  the  control  of  the  gran- 
tor. In  this  case  it  distinctly  appears  that 
they  had  not.  The  grantor  was  exercising 
an  active  control  over  them  a  few  days  be- 
fore her  death,^  and  they  were  still  under 
bar  dominion  and  In  her  possession  when 
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death  cam6.  Whether  she  would  have  deliv- 
ered them  had  she  lived,  and  had  been  finally 
convinced  that  her  husband  would  not  join, 
or  could  not  be  made  to  Join,  in  their  execu- 
tion, we  may  never  know.  The  fact  that 
her  purpose  was  to  deliver  the  instruments 
if  he  signed  them  does  not  prove  that  she 
would  do  so  If  bis  signature  could  not  be 
obtained.  And  if  it  should  be  supposed  that 
she  intended  to  deliver  the  deeds  in  the  fu- 
ture, whether  he  united  with  her  or  not, 
that  would  not  prevent  her  from  changing 
her  purpose  at  any  time  before  the  delivery 
was' made.  But  all  this  is  elementary.  It 
would  be  a  dangerous  precedent  to  hold  that 
a  delivery  is  shown  by  the  evidence  In  this 
case.  As  there  was  no  delivery  of  the  in- 
struments, an  interpretation  of  their  terms 
will  not  be  attempted. 

A  question  of  practice  is  presented.  There 
is  no  dispute  concerning  the  interests  of 
the  respective  parties  if  the  alleged  con- 
veyances are  held  inoperative.  The  ques- 
tion of  delivery  has  been  fully  tried.  Upon 
undisputed  facts  appearing  from  the  evi- 
dence given  principally  by  the  parties  claim- 
ing under  the  instruments,  they  are  inoper- 
ative for  want  of  delivery.  There  was  no 
accident  or  surprise  nor  any  ruling  that  led 
the  parties  opposing  partition  to  withhold 
evidence.  All  facts  appear  to  be  fully  pre- 
sented, leaving  only  a  question  of  law  to  be 
decided.  Section  681  of  the  Code  of  Civil 
Procedure  provides  that  the  Supreme  Court 
shall  "render  such  final  Judgment  as  it  deems 
that  Justice  requires,  or  direct  such  judg- 
ment to  be  rendered  by  the  court  from  which 
the  appeal  was  taken,  without  regard  to 
technical  errors  and  irregularities  in  the  pro- 
ceedings of  the  trial  court"  Gen.  St  1909, 
I  6176.  Under  the  former  Code  (section  659) 
it  was  provided  that:  "In  cases  decided  by 
the  Supreme  Court  when  the  facts  are 
agreed  to  by  the  parties,  or  found  by  the 
court  below  or  a  referee,  and  when  it  does 
not  appear  by  exception  or  otherwise  that 
such  findings  are  against  the  evidence  in 
the  case,  the  Supreme  Court  shall  send  a 
mandate  to  the  court  below  directing  it  to 
render  such  Judgment  in  the  premises  as  It 
should  have  rendered  on  the  facts  agreed  to 
or  found  In  the  case."  Gen.  St.  1901,  § 
5045.  It  was  generally  held  that,  under 
this  provision.  Judgments  could  be  ordered 
by  this  court  only  when  the  facts  had  been 
agreed  to  or  found.  The  omission  in  sec- 
tion 594  of  the  new  Code  of  that  part  of  the 
old  section  quoted  above  indicates  an  in- 
tention to  give  the  court  power  to  order  the 
proper  judgment  when  it  can  be  done  in 
furtherance  of  Justice  and  without  the  denial 
of  legal  rights.  Section  307  of  the  Code  of 
1909,  providing  for  new  trials  upon  the  or- 
der of  a  district  court  directs  that  "a  new 
trial  shall  not  be  granted  as  to  any  issues  In 
a  case  unless  on  the  pleadings  and  all  the 
evidence  offered  at  the  trial  and  on  the  mo- 
tion for  a  new  trial  the  court  shall  be  of 
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the  opinion  tbat  the  verdict  or  decision  is 
wrong  in  whole  or  In  some  material  part, 
and  the  new  trial  shall  be  only  of  the  Issues 
as  to  which  the  verdict  or  decision  appears 
to  be  wrong,  when  such  issues  are  separa- 
ble." Gen.  St.  1900,  {  5901.  These  provi- 
sions of  the  Revised  Code,  to  which  refer- 
ence has  been  made.  Indicate  the  legislative 
purpose  to  expedite  procedure,  and  avoid 
new  trials  of  an  issue  once  fairly  tried  after 
a  sufficient  opportunity  to  present  the  case, 
where  a  proper  judgment  has  been  rendered 
or  may  be  ordered. 

No  reason  appears  why  an  issue  fully  and 
fairly  tried  should  be  retried  when  the  facts 
clearly  appear  upon  the  hearing  in  this  court, 
although  shown  by  evidence  instead  of  find- 
ings. 

The  Judgment  is  reversed,  with  directions 
to  enter  Judgment  for  partition  among  the 
parties  according  to  their  respective  Inter- 
ests, nnalfected  by  the  instruments  referred 
to,  which  are  held  to  be  inoperative  for 
la<^  of  delivery.  All  the  Justices  concar- 
ring. 

(83  Kan.  604) 

CENTRAL    MERCANTILE    CO.    v.    OBOLA- 
UOMA  STATE  BANK. 

(Snpteme  Court  of  Kansas.    Dec.  10,  1910.) 

(Svllohvt  by  the  Court.) 

1.  Cabbiers  (S  58*)— Bnx  of  Lading — Rights 
ON  TBANSFKn— Draft  with  Bill  or  Lad- 
ing Attached. 

Where  the  seller  of  goods  ships  them  and 
makes  a  draft  upon  the  purchaser  with  the  bill 
of  lading  attached,  one  who  buys  the  draft  and 
receives  payment  thereof  from  the  drawee  i$ 
not  liable  for  the  return  of  any  portion  of  the 
proceeds  on  account  of  any  defect  in  the  quality 
of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent.  Dig.  §§  179-190;    Dec.  Dig.  {  58.*] 

2.  Cabriebs  (5  58*)— Rights  on  Tbansfeb— 
Dbaft  with  Bill  of  Lading  Attached. 

This  rule  Is  not  affected  by  the  fact  tbnt 
the  draft  was  bought  in  reliance  upon  a  writ- 
ten guaranty  of  its  payment,  in  which  the  bill 
of  lading  was  described  as  covering  goods  of  a 
designated  quality. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  179-190;    Dec.  Dig.  {  58.*] 

3.  Carriers  (i  58*)  —  Bills  of  Lading  — 
Riohts  of  Intervening  Parties. 

Where,  under  the  oirciimstances  stated,  the 
drawee,  after  ]>aying  the  draft  to  a  collecting 
agent,  seeks  to  hold  the  proceeds  by  garnishment 
as  the  property  of  the  drawer,  the  owner  waives 
no  rights  by  infen-ening  and  asserting  his  title. 
[Ed.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  i  58.*] 

Appeal  from  District  Court,  Reno  County. 

Action  by  the  Central  Mercantile  Company 
ugainst  the  Oklahoma  State  Banlc.  Judg- 
ment for  plaintiCf,  and  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

S.  El.  Gidney  and  J.  V.  Brown,  for  appel- 
lant.   Prigg  &  Williams,  for  appellee. 


MASON,  J.  H.  A.  Paul,  of  Muskogee, 
Okl.,  sent  out  a  circular  soliciting  business  as 
a  shipper  of  potatoes.  The  Central  Mer- 
cantile Company,  of  Hutchinson,  Kan.,  re- 
ceiving a  copy,  wired  Paul,  asking  him  to 
quote  price  on  a  car.  In  the  course  of  re- 
sulting correspondence  he  reported  In  effect 
tbat  he  bad  two  cars  of  choice  stock,  and 
asked  for  a  bank  guaranty.  Thereupon,  at 
the  request  of  the  company,  the  CitiJiens' 
Bank  of  Hutchinson  on  June  17, 1906,  sent  a 
telegram  to  the  Oklahoma  State  Bank  of 
Muskogee,  reading:  "We  guarantee  draft  bill 
of  lading  attached,  two  cars  choice  potatoes 
for  Central  Mer.  Co.,  H.  A.  Paul  shipper." 
Two  days  later  Paul  shipped  two  cars  of 
potatoes  to  Hutchinson,  and  drew  upon  the 
company  for  the  agreed  price,  making  two 
drafts,  payable  to  the  Oklahoma  State  Bank, 
which  be  delivered  to  that  bank,  with  the 
bill  of  lading  attached.  The  Oklahoma  bank 
sent  the  drafts  and  bill  of  lading  to  the  Citi- 
zens' Bank  with  directions  to  collect  and  re- 
mit. The  mercantile  company  paid  the  drafts 
to  the  Citizens'  Bank,  and  received  the 
potatoes.  Before  the  money  was  remitted, 
the  company  sued  Paul,  principally  on  ac- 
count of  the  quantity  of  dirt  found  in  the  po- 
tatoes, and  served  a  garnishment  summons  on 
the  Citizens'  Bank.  The  bank  filed  an  answer 
as  garnishee,  setting  out  that  It  still  had  the 
proceeds  of  the  drafts,  but  did  not  know 
whether  they  belonged  to  Paul  or  to  the 
Oklahoma  bank.  The  Oklahoma  bank  was 
made  a  party  and  claimed  the  fund.  The 
plaintiff  in  a  reply  maintained  that  the  Okla- 
homa bank  had  acted  only  as  the  agent  of 
Paul,  and  also  that  its  conduct  made  it  a 
guarantor  of  the  quality  of  the  potatoes. 
Upon  the  trial  the  plaintiff  was  given  Judg- 
ment for  $308.42,  which  was  ordered  paid  out 
of  the  proceeds  of  the  drafts.  The  Oklahoma 
bank  appeals. 

Paul  testified,  in  substance,  that,  in  his 
business  of  marketing  potatoes  not  having 
sufficient  capital  to  make  purchases  outright 
himself,  he  found  it  necessary  for  the  buyer 
either  to  advance  him  the  money,  or  to  fur- 
nish him  with  a  bank  guaranty  by  means  of 
which  be  could  procure  it,  inasmuch  as  the 
grower  always  required  payment  before  ship- 
ment ;  that  in  the  present  instance  the  Okla- 
homa bank  paid  the  price  of  the  potatoes 
to  the  grower,  and  received  in  return  the 
two  drafts  on  the  mercantile  company,  with 
the  bill  of  lading  attached;  that  the  bank 
was  the  sole  owner  of  the  drafts,  Paul  re- 
taining no  Interest  in  them.  The  testimony 
of  an  officer  of  the  Oklahoma  bank  was  to 
the  same  effect.  There  was  no  evidence  to 
the  contrary.  Therefore  the  transaction 
must  be  treated  as  what  It  appears  to  have 
been  on  its  face.  The  contention  that  the 
bank  was  acting  merely  as  the  agent  of  Paul, 
and  that  the  proceeds  of  the  drafts  belonged 
in   whole   or   In   part   to   him.   Is   not  sub- 
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•tantiated.  Oonseqaently  the  plaintlfTs  at- 
tempt to  enforce  Its  claim  against  Paul  by 
garnishment  has  failed. 

In  behalf  of  the  plaintiff  the  argument  is 
made  that  the  telegram  it  caused  to  be  sent 
amounted  to  a  conditional  acceptance  of  the 
drafts,  the  condition  telng  that  the  potatoes 
covered  by  the  bill  of  lading  should  be 
"diolce,"  that  the  rights  of  the  Oklahoma 
iMDk  are  the  same  as  though  it  were  seeking 
to  collect  the  drafts,  that  the  use  of  the 
word  "choice"  in  the  telegram  prevented  it 
from  being  an  Innocent  purchaser  of  Uiem, 
and  that  the  mercantile  company  can  recover 
against  the  Oklahoma  bank  whatever  amount 
it  could  have  recouped  had  Paul  sued  it  for 
the  agreed  price  of  the  potatoes.  Whatever 
tfect  the  word  "choice"  In  the  telegram 
might  bave  in  an  action  founded  upon  it,  it 
can  hiiTe  none  here.  The  Oklahoma  bank  is 
not  suing  the  Citizens'  Bank  upon  its  guar- 
anty, or  the  mercantile  company  upon  an  ac- 
ceptance of  the  drafts.  The  drafts  have  been 
paid  by  the  mercantile  company,  the  drawee, 
to  the  Citizens'  Bank  as  agent  for  the  Okla- 
hOBia  bank,  the  payee.  No  occasion  arose  to 
look  to  the  guarantor.  The  act  of  the  drawee 
In  paying  the  drafts  placed  the  payee  in 
at  least  as  good  a  position  as  though  there 
had  been  an  -unqualified  acceptance.  The 
situation  is  the  same  as  though  payment  bad 
been  made  to  the  Oklahoma  bank  directly. 
The  proceeds  of  the  drafts  have  become  its 
property  as  effectually  as  though  it  had  their 
actual  possession.  The  plaintiff  cannot  hold 
any  part  of  them  unless  upon  a  showing  that 
It  had  a  valid  cause  of  action  against  the 
Oklahoma  bank.  Unless  the  Oklahoma  bank 
was  in  collusion  with  Paul,  and  of  that  there 
is  no  evidence,  it  conducted  an  ordinary  busi- 
ness transaction  in  an  ordinary  way,  not  be- 
ing in  fault  in  any  respect.  We  perceive  no 
ground  of  liability  on  its  part,  unless  one 
who  purchases  and  collects  a  draft  with  a 
bill  of  lading  attached  is  deemed  to  guarantee 
the  character  or  quality  of  the  goods  shipped. 
A  few  cases  have  so  held,  but  two  of  the 
principal  ones  (Landa  v.  Lattin  Bros.,  19  Tex. 
Civ.  App.  246,  46  S.  W.  48;  Finch  r.  Oregg, 
128  N.  C.  170,  35  S.  B.  251,  49  L.  K.  A.  679) 
bave  been  recently  overruled  (Blaisdell  Oo.  v. 
National  Bank,  96  Tex.  626,  75  8.  W.  292,  62 
li.  R.  A.  968,  97  Am.  St  Rep.  944 ;  Mason  v. 
Cotton  Co..  148  N.  a  402,  62  S.  B.  625,  18 
I<.  R.  A.  [N.  S.]  1221,  128  Am.  St  Rep.  686). 
The  general  doctrine  to  the  contrary  is  well 
settled.  See  notes  in  49  L.  R.  A.  679 ;  1  I>. 
R.  A.  (N.  S.)  242;  18  L.  R.  A.  (N.  S.)  1221; 
91  Am.  St  R^.  212.  In  Hall  v.  Keller,  «4 
Kan.  211,  215,  216,  67  Pac.  618,  619  (62  h. 
R.  A.  758,  91  Am.  St.  Rep.  209),  it  was  said: 
"If  tbe  banks  in  whose  favor  such  bills  are 
draws  are-  made  liable  for  damage  on  ac- 
count of  the  defective  quality  of  tbe  property 
shipped,  and  covered  by  the  bill  of  lading, 
*    *    *    a  serious  Impediment  would  be  plac- 


ed In  the  way  of  shippers  who  need  a  part  or 
all  of  the  price  of  the  commodity  sold  before 
its  arrival  in  the  market  to  which  it  is  con- 
signed." 

In  the  plaintiff's  brief  it  is  suggested  that, 
because  the  Oklahoma  bank  has  come  into 
this  case  and  litigated  its  rights  to  the  money 
held  by  the  garnishee,  its  situation  is  the 
same  as  though  it  were  suing  the  mercantile 
company  for  the  value  of  the  potatoes.  We 
cannot  agree  to  this.  The  bank  is  not  seek- 
ing to  collect  tbe  drafts,  but  to  hold  the 
proceeds  which  have  already  been  paid  to  Its 
agent  for  its  benefit  The  statute  (Gen.  St 
1909,  i  6834  [Code  01  v.  Proc.  i  241])  provides 
that,  where  the  answer  of  a  garnishee  dis- 
closes that  any  other  person  than  the  de- 
fendant claims  the  Indebtedness  or  property 
in  bis  bands,  the  court  may  order  the  claim- 
ant to  be  made  a  defendant  and  notice  to  be 
served  upon  him.  Here  the  plaintiff  made 
the  Oklahoma  bank  a  defendant  by  so  desig- 
nating it  in  an  amended  petition.  If  the 
bank  entered  an  appearance  without  waiting 
to  be  served  with  summons,  its  rights  were 
in  no  way  prejudiced  thereby. 

The  Judgment  is  reversed  and  the  cause 
remanded,  with  direction  to  order  the  money, 
paid  to  the  Oklahoma  State  Bank.  All  the 
Justices  concurring. 


(83  Kan.  622> 

COBB  ▼.  <X)UGHUN  HARDWARE  CO.t 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

(SvUalUB  t)v  tlie  Court.) 

X.  PLitAOTNG    (f    345*)— Motions— JunoirawT 

ON  Pleadings. 

Ordinarily  a  judgment  on  tbe  pleadings  in 
favor  of  plaintiff  cannot  be  ordered  in  a  case 
where  issue  is  joined  upon  a  gpoeral  dental  and 
other  defenses,  unless  the  general  denial  is  over- 
thrown by  other  statements  in  the  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |$  1055-1059;   Dec.  Dig.  |  345.*] 

2.  Evidence  (§    594*)— Weight   and   Suiwi- 

CIENCT— CBKDIBILITT   OP  WITNESSES. 

A  court  or  jury  is  not  required  to  believe  a 
witness  or  accept  his  statements  as  conclusiTe 
merely  because  there  is  no  direct  evidence  con- 
tradicting bis  statements. 

[Eld.  Note.— For  other  cases,  see  Evidence; 
Cent  Dig.  {  2341 ;   Dec.  Dig.  f  604.«] 

3.  Appeai,  and  Erbob  (|  248*)— Exceptions 
TO  Rulings— Necessity. 

The  new  Civil  Code  dispenses  with  the 
necessity  of  taking  or  saving  exceptions  to  rul- 
ings of  the  trial  court.  A  party  Is  now  entitled 
to  bave  all  mlioi^  inc^Iudlng  the  giving  and  re- 
fusal of  instructions  reviewed  on  appeal  with- 
out notifying  tbe  court  that  be  intends  to  have 
the  ruling  reviewed  or  preserving  an  exception 
to  the  ruling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erron  Cent  Dig.  It  1432-1468;  Dec.  Dig.  f 
248.»f 

4.  Trial  (J  251*)— Submission  or  Issub— Is- 
sue Raised  by  Abandoned  Pleading. 

Ordinarily  a  court  is  not  warranted  in  sul>- 
fflitting  to  a  jury  by  instructions  an  issue  raised 
by  a  pleading  which  is  abandoned  by  the  party 
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pleading  it  and  In  support  of  which  no  testi- 
mony is  presented. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  {§  587-595 ;   Dec.  Dig.  §  2ol.»] 

6.  Banks  and  Banking  (i  204*)— National 
Banks— Una DTBOBizED  Use  of  Funds  by 
Officebs. 

Neither  the  cashier  of  a  national  bank  nor 
a  member  of  the  discount  board  vrho  owns  a 
majority  of  the  stocit,  nor  the  two  conspiring 
together,  can  by  any  device  or  fraud  give  away 
the  fund?  of  the  banic  nor  use  them  to  pay  the 
individual  debts  of  either. 

[Ed.  Note.— For  other  cases,  see  Banlcs  and 
Banljing,  Dec.  Dig.  §  204. •] 

8.  Banks  and  Banking  (j  264*)— Nation ai. 

Banks— Unautbobized  Use  of  Funds  bt 

Officers. 

If  these  officers  connived  together  to  pay 
the  debt  of  the  stocliholder  to  his  creditor  by  the 
entry  of  credits  in  the  boolss  of  the  bank  in  fa- 
vor of  such  creditor  based  on  fictitious  notes, 
and  the  amount  of  the  credits  is  checked  out  by 
the  creditor  without  any  one  having  made  a 
deposit  in  the  bank  to  justify  the  entry  of  the 
credits  and  witliout  the  sanction  of  the  traard 
of  directors,  the  creditor  who  drew  out  the  mon- 
ey without  giving  any  consideration  therefor  is 
liable  to  the  bank  for  the  money  so  drawn  and 
received  by  him,  although  he  may  have  had  no 
knowledge  of  the  fraud  of  the  officers. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  {  204.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Ira  M.  Cobe  against  the  Coughlin 
Hardware  Company.  Judgment  for  defend- 
ant, and  plalntitr  appeals.  Reversed  and  re- 
manded for  new  trial. 

MuWane  &  Gualt  and  D.  R.  Hite,  for  ap- 
pellant Charles  Blood  Smith,  R.  F.  Hayden, 
Geo.  P.  Hayden,  and  Samuel  Bamum,  for 
appellee. 


JOHNSTON,  a  3.  This  was  an  action 
brought  by  Ira  M.  Cobe,  as  assignee  of  the 
receiver  of  the  insolvent  First  National  Bank 
of  Topeka,  against  the  Coughlin  Hardware 
Company,  to  recover  ^4,000  alleged  to  have 
been  due  the  bank  for  money  obtained  from 
the  bank  by  the  hardware  company.  It  was 
alleged  and  shown  that  on  May  20,  1905,  the 
books  of  the  bank  disclosed  that  the  Cough- 
lin Hardware  Company  had  overdrawn  its 
account  to  the  amount  of  $1,344.18,  and  that 
upon  that  date  a  demand  note  for  $1,500  pay- 
able to  the  bank  was  given  to  the  bank  signed 
"Ooughlln  Hdw.  Co.,  by  Chas.  J.  Devlin," 
and  the  amount  of  the  note  was  credited  to 
the  account  of  the  hardware  company.  Three 
days  later  the  books  of  the  bank  showed 
that  the  hardware  company  had  again  over- 
drawn Its  account,  and  a  similar  note  dated 
May  24, 1905,  for  $2,500,  payable  to  the  bank, 
was  executed,  which  was  also  signed  "Cough- 
lin Hdw.  Co.,  by  Chas.  J.  Devlin."  The 
credits  received  on  these  notes  amounting  to 
$4,000  were  entered  upon  the  deposit  book  of 
the  hardware  company  as  of  the  dates  the 
notes  were  given,  and  the  hardware  company 


from  time  to  time  checked  against  such  ac- 
count and  the  credits  given  by  reason  of  such 
notes  until  the  full  amount  of  $4,000  was 
checked  out.  In  addition  to  the  foregoing 
facts,  Cobe  alleged  that,  although  the  hard- 
ware company  had  received  the  $4,000  from 
the  bank  and  had  become  indebted  to  the 
bank  and  the  assignee  In  that  amount,  it  had 
failed  to  pay  the  same  apon  demand,  and 
for  this  amount,  with  Interest,  the  assignee, 
Cobe,  asked  judgment.  The  hardware  com- 
pany answered  with  a  general  denial,  and  al- 
leged that  C.  J.  Devlin  owned  a  majority  of 
the  stock  of  the  bank  and  was  a  director  who 
largely  controlled  its  affairs,  and  that  he 
owned  and  controlled  certain  coal  companies 
which  were  Indebted  to  the  hardware  com- 
pany, and  that  he  agreed  to  pay  on  this  In- 
debtedness $4,000,  and  that  the  credits  in  the 
bank  of  $1,500  and  $2,500  were  taiade  in  com- 
pliance with  this  agreement  It  also  alleged 
that.  If  any  loan  was  made  or  discount  ex- 
tended by  virtue  of  the  notes,  it  was  made  to 
Devlin  himself,  and  that  the  bank  knew  that 
the  notes  had  not  been  executed  by  the  hard- 
ware company.  It  further  alleged  that  it 
had  no  notice  that  Devlin  had  executed  the 
notes  until  the  bank  had  become  a  bankrupt 
The  answer  contained  a  verified  denial  of 
the  execution  of  the  notes  and  the  right  of 
Devlin  to  execute  them.  In  the  reply  Cobe 
denied  generally,  and  also  made  specific  de- 
nials of  certain  averments  of  the  answer. 
He  also  alleged  that  the  hardware  company 
presented  its  claim  of  Indebtedness  against 
the  coal  company  mentioned  in  a  bankruptcy 
proceeding,  but  did  not  credit  that  conipany 
with  the  $1,500  and  $2,500  payments  referred 
to.  in  the  answer.  At  the  trial  the  cashier 
of  the  bank  testified  on  behalf  of  Cobe  that 
Devlin  owned  a  majority  of  the  stock,  was  a 
member  of  the  discount  board,  and  to  a  great 
extent  controlled  the  affairs  of  the  bank.  He 
testified  of  the  overdrafts  of  the  hardware 
company,  and  that  Devlin  came  in  and  hand- 
ed him  the  notes  which  were  discounted, 
and  that  on  his  direction  the  amounts  of  the 
notes  were  credited  to  the  account  of  the 
hardware  company.  He  also  testified  that  he 
recognized  that  the  signature  on  the  notes 
was  not  the  one  usually  attached  to  the  paper 
of  the  company,  but  that  be  understood  Dev- 
lin to  be  a  partner  or  stockholder  in  the 
hardware  company,  and  he  therefore  assum- 
ed that  the  notes  were  the  paper  of  the  com- 
pany, and  he  accepted  them  in  payment  of 
the  overdrafts,  and  passed  the  amounts  to 
the  credit  of  the  company.  In  addition  to 
the  testimony  of  the  cashier,  the  evidence 
consisted  of  the  notes,  slips,  and  book  en- 
tries of  the  bank.  No  testimony  whatever 
was  offered  In  behalf  of  the  hardware  com- 
pany, and  the  trial  court  after  overruling  a 
motion  for  judgment  on  the  pleadings  and 
one  to  Instruct  a  verdict  for  Cobe,  submitted 
the  case  to  the  jury  on  Instructions  of  which 
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tiiere  Is  complaint,  and  tli«  Jury  later  return- 
ed a  verdict  for  tbe  hardware  company. 

It  is  first  argued  tbat  tbe  court  erred  in 
denying  tbe  motion  by  appellant  for  Judg- 
ment oo  tbe  pleadings ;  but,  as  the  answer  of 
appdlee  set  up  a  general  denial  as  its  defense 
to  tbe  cause  of  action  stated-  In  the  petition, 
the  motion  could  not  well  be  sustained.  The 
appellant  did  not  demur  to  tbe  answer  or  any 
of  tbe  defenses  alleged  In  It  It  Is  plausibly 
argued  tbat  tbe  second  count  of  the  answer 
did  not  state  a  defense  to  the  action;  but. 
If  a  demurrer  bad  been  sustained  to  tbat 
count,  tbe  denials  would  have  remained, 
which  of  themselves  are  sufficient. 

Tbe  next  contention  Is  that  tbe  court  should 
have  directed  a  verdict  for  appellant  It  is 
true  that  no  testimony  was  ottered  In  behalf 
of  appellee;  but  a  court  or  Jury  Is  not  re- 
quired to  accept  a  statement  of  a  witness  as 
CDDCIusive.  although  there  may  be  no  direct 
evidence  contradicting  his  statements,  and 
hence  the  court  could  not  direct  the  verdict 
RaUway  Co.  ▼.  Geiser,  68  Kan.  281,  76  Pac. 
<S;  Jevons  v.  Railroad  Co.,  70  Kan.  491,  78 
Pac  817. 

There  Is  complaint  and  reason  to  complain 
«f  tbe  instructions  upon  wblcb  the  case 
was  submitted  to  the  Jury.  Appellee  Insists 
that  as  the  record  and  abstract  falls  to  show 
that  any.  exceptions  were  taken  to  the  In- 
structions of  the  court  they  are  therefore  not 
open  to  review.  Tbe  provisions  of  tbe  old 
Code  (Code  Civ.  Proc.)  extending  from  section 
299  to  and  including  section  305  (Gen.  8t 
1901,  Si  4746-4752),  relating  to  tbe  taking  of 
exceptions,  are  wholly  omitted  from  tbe 
new  Code.  Under  the  old  Code,  error  of  law 
occurring  at  the  trial  was  a  ground  for  a 
new  trial,  but  was  not  available  unless  "ex- 
cepted to  by  tbe  party  making  the  applica- 
tion," whUe  in  tbe  new  Code  this  reference  to 
an  exception  Is  omitted,  and  an  aggrieved 
party  whose  substantial  rights  are  affected 
may  now  have  a  new  trial  for  "erroneous 
rulings  or  Instructions  of  the  court"  without 
the  formality  of  an  exertion.  New  Code 
CiT.  Proc.  i  305  (Gen.  St  1909,  i  5899).  Of 
course,  a  party  cannot  obtain  a  reversal  of 
a  Judgment  l>ecanse  of  an  instruction  which 
he  Induced  tbe  court  to  give,  nor  for  an  er- 
roneous ruling  which  be  Invited  tbe  court  to 
make.  By  striking  from  tbe  Code  all  of  tbe 
provisions  relating  to  exceptions,  tbe  Legis- 
lature manifestly  intended  to  dispense  with 
the  taking  of  exceptions  wblcb  In  actual  prac- 
tice bad  largely  become  a  mere  formality.  It 
Is  no  longer  necessary  for  a  party  to  notify 
tbe  trial  court  that  he  intends  to  have  a  rul- 
ing reviewed  on  appeal  or  to  have  an  objec- 
tion saved  by  a  record  entry.  Kelley  v. 
Bchrelber,  82  Kan.  403,  108  Pac.  816.  After 
calling  tbe  attention  of  the  Jury  to  the  con- 
tention of  appellant,  and  that  appellee  had 
formed  an  issue  by  a  general  denial  and  by 
tbe  special' denial  challenging  the  authority 
of  Devlin  to  execute  the  notes,  the  court  pre- 
sented In  some  detail  the  claims  of  appellee 


on  his  second  defense,  upon  which  no  evi- 
dence had  been  offered.  Appellee,  as  we  have 
seen,  did  set  up  that  Devlin  owed  it  and  that 
he  bad  agreed  to  pay  money  into  the  bank 
for  it  and  that  the  credits  extended  because 
of  the  notes  executed  for  the  appellee  by 
Devlin  were  in  compliance  with  this  agree- 
ment and  further  that  tbe  execution  of  tbe 
notes  without  authority  was  a  shift  and  device 
of  Devlin  In  connivance  with  the  cashier  to 
raise  $4,000  to  pay  on  bis  indebtedness  to 
appellee  and  was  in  fact  a  loan  from  tbe 
bank  to  Devlin ;  but  this  defense  appears  to 
have  been  abandoned  by  appellee,  as  no  proof 
of  these  averments  was  offered.  The  sub- 
mission of  these  questions  to  tbe  Jury  with- 
out evidence  was  unwarranted  and  quite  like- 
ly to  have  been  prejudicial.  Aside  from  tbat, 
tbe  defense  Itself  is  defective.  Neither  the 
cashier  nor  a  stockholder  of  a  bank  can  by 
any  device  or  fraud  give  away  its  funds,  nor 
can  they  use  them  to  pay  their  individual 
debts  to  appellee  or  any  one  else.  Appellee 
bad  overdrawn  its  account  with  the  bank 
and  was  Indebted  to  it  Assuming,  as  we 
may,  that  Devlin  was  without  authority  to 
execute  the  notes,  and  tbat  they  were  worth- 
less, the  bank  never  received  anything  from 
appellee  on  Its  debt  nor  for  the  $4,000  drawn 
out  of  the  bank  by  It  It  obtained  this  sum 
from  tbe  bank  on  its  checks  over  and  above 
its  d^x>8its''for  which  no  consideration  was 
paid  to  the  bank.  The  funds  of  tbe  bank 
could  not  be  diverted  or  appropriated  to  the 
Individual  debts  of  Devlin  or  the  cashier  by 
the  mere  agreement  between  Devlin  and  tbe 
appellee  to  enter  a  credit  in  Its  favor.  Tbe 
appellee  had  paid  nothing  to  tbe  bank,  and 
the  bank  had  received  nothing  to  warrant 
such  a  credit  If  something  had  been  re- 
ceived by  the  bank  or  something  had  been 
accepted  by  the  governing  board  as  a  basis 
for  the  credit  other  considerations  and  lia- 
bilities might  arise. 

Hier  V.  Miller,  t>8  Kan.  258,  75  Pac.  77.  63 
U  R.  A.  962,  illustrates  the  effect  of  enter- 
ing a  credit  In  a  bank  book  by  a  cashier  and 
allowing  the  amount  of  It  to  be  drawn  out 
In  payment  of  the  cashier's  debt  when  there 
was  In  fact  no  deposit  and  also  where  the 
creditor  was  entirely  Innocent  of  the  misap- 
propriation. There  the  cashier  was  indebted 
individually  to  a  depositor  of  the  bank.  He 
pretended  to  make  several  deposits  In  favor 
of  tbe  creditor  as  payments  on  that  debt  and 
entered  credits  of  the  amounts  upon  her 
passbook.  A  final  settlement  was  bad  be- 
tween them,  and  in  consideration  of  the 
credits  thus  extended  the  note  representing 
the  debt  of  the  cashier  was  surrendered,  and 
for  a  balance  tbat  was  still  due  her  a  cash- 
ier's draft  on  another  bank  was  drawn.  No 
money  was  deposited  In  tbe  bank  when  the 
credits  were  entered,  and  no  other  officer  of 
the  bank  knew  of  the  transactlcm;  but  the 
creditor  acted  In  good  faith  throughout  tbe 
transaction  and  knew  nothing  of  the  fraudu- 
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lent  diversion  of  the  funds.  It  was  held 
that  the  cashier  could  not  pay  his  debt  In 
that  manner,  and  that  the  receiver  of  the 
bank,  which  In  the  meantime  had  become 
Insolvent,  could  recover  from  the  innocent 
creditor  the  amount  of  the  bank's  money 
which  she  had  checked  out  on  the  faith  of 
the  fraudulent  entries  of  credit.  In  refer- 
ring to  the  entries  of  credit  In  the  creditor's 
passbook,  it  was  said:  "Those  entries  were 
made  in  payment  of*  the  cashier's  private 
debt,  and.  If  of  any  effect  at  all,  amounted 
to  an  appropriation  of  the  money  of  the 
bank  to  the  discharge  of  his  personal  obliga- 
tions. The  cashier  had  a  right  to  dispose  of 
the  funds  of  the  bank  for  the  purposes  con- 
templated by  its  charter.  For  this  his  otflce 
is  a  warrant  of  authority.  But  he  could  not 
absorb  the  funds  of  the  bank  In  the  satis- 
faction of  his  private  debts  without  an  ex- 
press and  especial  authorization."  On  the 
question  of  whether  the  creditor  could  rely 
on  the  apparent  authority  of  the  bank  officer 
when  he  undertook  to  extend  a  credit  in  the 
payment  of  his  debt,  it  was  said:  "Whether 
or  not  such  authority  actually  did  exist  the 
defendant  was  bound  to  inquire.  It  has  been 
well  understood  from  of  old  that  no  man 
can  serve  two  masters.  He  will  hold  either 
to  one  or  to  the  other.  For  a  like  reason  the 
cashier  could  not  serve  both  himself  and  the 
bank  in  a  single  transaction,  and,  because 
he  was  attempting  such  a  perilous  thing,  the 
defendant  was  put  upon  guard  as  to  the 
extent  of  his  power."  On  the  same  line  it 
was  further  said:  "The  cashier  of  a  bank 
may  not  pledge  the  credit  of  the  corporation 
or  use  the  corporate  assets  for  the  satisfac- 
tion of  his  individual  indebtedness,  without 
the  consent  of  the  board  of  directors.  That 
is  a  use  foreign  to  the  charter  purposes  of 
the  corporation;  and,  because  such  conduct 
falls  outside  the  scope  of  a  cashier's  lawful 
authority,  any  one  dealing  with  him  private- 
ly must  do  so  at  his  peril." 

Devlin  and  the  cashier,  acting  In  con- 
nivance with  him,  could  no  more  appropriate 
the  funds  of  the  bank  to  pay  the  Individual 
debts  of  Devlin  without  the  sanction  of  the 
board  of  directors  than  could  the  cashier  of 
the  bank  in  the  cited  case,  and  it  was  in- 
cumbent on  the  appellee,  as  it  was  upon  the 
creditor  in  that  case,  to  inquire  whether  the 
officers  of  the  bank  were  acting  within  the 
scope  of  their  authority.  If  appellee  intrust- 
ed Devlin  to  make  a  deposit  or  procure  a 
credit  for  it  in  the  bank,  it  devolved  upon  It 
to  see  that  the  deposit  was  actually  made, 
or  that  a  real  credit  was  obtained.  The 
fact  that  Devlin  was  a  member  of  the  dis- 
count board  and  owmed  a  majority  of  the 
stock  did  not  give  validity  to  the  action  of 
the  cashier  nor  relieve  appellee  from  re- 
sponsibility for  the  funds  which  were  obtain- 
ed from  the  bank,  if,  as  alleged,  the  cashier 


and  Devlin  connived  together  to  obtain  f4,- 
000  of  the  bank's  money  with  which  to  pay 
Devlin's  debt.  In  Dowd  v.  Stephenson,  105 
N.  C.  468,  10  S.  E.  1101,  a  president  of  a 
bank,  who  was  indebted  to  another.  Instruct- 
ed the  cashier  to  pay  the  checks  of  his  cred- 
itor out  of  the  funds  of  the  bank.  This  was 
done  for  the  president's  convenience.  The 
creditor's  account  was  overdrawn,  but  the 
checks  were  honored  by  the  cashier  on  the 
instructions  of  the  president,  who  appeared 
to  be  indebted  to  the  creditor  more  than  the 
amount  of  the  overdraft.  The  cashier  stat- 
ed that  he  honored  these  checks  and  looked 
to  the  president  to  pay  them.  No  notice  was 
sent  to  this  creditor  of  his  overdrafts,  but 
t'le  checks  were  charged  on  the  books  of  the 
bank  to  the  creditor.  It  was  decided  that: 
"In  the  absence  of  special  authority  for  such 
purpose,  neither  Its  president,  nor  its  cash- 
ier, nor  these  officers  acting  conjointly,  had 
authority  or  right  to  appropriate  and  devote 
any  part  of  the  funds  of  the  bank  of  which 
the  plaintiff  is  receiver  to  the  payment  of 
such  president's  personal  debt  due  to  the  de- 
fendant. Such  authority,  ordinarily,  was  be- 
yond the  scope  of  the  purpose  and  duties  of 
such  officers.  No  doubt  the  directors,  the 
governing  authority  of  the  bank,  might  al- 
low them  to  exercise  such  power,  or  they 
might  ratify  such  transaction;  but  It  must  in 
some  way  sufficiently  appear  that  they  did." 
See,  also.  National  Bank  v.  Drake,  29  Kan. 
311,  44  Am.  Rep.  64^;  Cattle  Co.  v.  Loan 
Co.,  65  Kan.  359,  69  Pac.  332.  Other  consid- 
erations would  arise  where  there  was  some 
authorization  or  ratification  of  the  acts  of 
the  officers  by  the  board  of  directors,  or 
where  there  were  facts  that  would  estop  the 
bank  to  deny  the  authority  of  the  officers; 
but,  as  there  was  no  proof  supporting  these 
theories,  there  is  no  occasion  to  discuss 
them. 

The  instructions  of  the  court  did  not  con- 
form with  these  views,  and,  besides,  there 
was  no  basis  in  the  evidence  for  some  of 
the  Instructions  that  were  given,  and,  for 
the  error  of  the  court  in  charging  the  Jury, 
the  case  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  All  the  Justices 
concurring. 


(S3  Kan.  600> 
LOGSDON  et  al.  v.  HUDSON  et  al. 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

(SyllaluB  bv  the  Court.) 

COMPBOMISE  AND  SETTLEMENT  ($  12*)— EFFECT. 
A  compromise  of  a  disputed  claim  made 
upon  sufficient  consideration,  with  knowledge  'of 
facts  upon  which  an  alleged  defense  thereto  is 
based,  will  operate  as  a  surrender  of  such  de- 
fense, when  the  adverse  party  has  executed  the 
terms  of  the  settlement  on  his  part. 

[EM.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  $§  63,  04 ;  Dec.  Di;. 
J  12.*) 


•For  other  caiei  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Sertea  ft  Rep'r  Indexes 
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Appeal  from  District  Court,  Haskell  County. 

Action  by  Mary  Ii.  Logsdon  and  others 
against  O.  B.  Hudson  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeaL  Af- 
firmed. 

B.  F.  Milton,  for  appellants.  T.  W.  Mar- 
shall and  Herbert  Rhodes,  for  appellees. 

BENSON,  J.  This  Is  an  appeal  by  Hud- 
son and  wife  from  a  Judgment  for  the  spe- 
cific performance  of  an  agreement  to  con- 
vey land. 

In  the  year  1002,  Patrick,  a  real  estate  and 
collection  agent  at  Santa  F6  in  Haskell  coun- 
ty, sold  land  to  Hudson,  a  lawyer,  living  in 
Missouri,  and  afterward  sold  one  of  the 
tracts  to  another  party  for  Hudson  as  his 
agent.  In  the  same  year  Hudson  bought 
lands  in  Haskell  county  at  tax  sales,  and 
following  this  Patrick  made  collections  from 
time  to  time  of  redemption  money  and  pur- 
chased other  tax  sale  certificates  for  him, 
and  sold  county  warrants  to  him.  Consider- 
able correspondence  followed  between  them 
relating  to  these  matters,  and  relating  to  a 
proposed  purchase  by  them  jointly  of  40  quar- 
ter sections  of  land,  which,  however,  was  not 
made.  In  the  year  1905,  while  this  business 
and  correspondence  was  still  in  progress,  P. 
A.  Logsdon  entered  Into  partnership  with 
Patrick,  and  the  firm  continued  the  business. 
Logsdon  was  the  owner  of  a  pasture  which 
included  a  large  number  of  tracts  held  by 
Patrick  &  Logsdon  under  tax  titles  and  oth- 
erwise, taken  and  held  in  the  name  of  James 
A.  Hill  for  their  use.  In  the  year  1906,  Pat- 
rick &  Logsdon  purchased  the  quarter  sec- 
tion, the  subject  of  this  action,  which  was 
Included  In  this  pasture,  and  upon  which 
Hudson  held  a  tax  deed,  taking  a  convey- 
ance to  Hill.  Mr.  Logsdon  then  wrote  to 
Hudson,  informing  him  that  he  (Logsdon) 
owned  the  land,  that  It  was  in  his  pasture, 
offering  to  redeem  from  the  tax  deed,  and 
asking  for  a  quitclaim  deed.  Several  letters 
were  written  between  them  on  this  subject 
and  a  suit  was  commenced  by  Logsdon  to  re- 
deem from  the  tax  deed.*  Hudson  then  took 
counsel  to  determine  whether  he  should  make 
the  deed.  Following  the  advice  thus  obtain- 
ed he  wrote  to  Logsdon,  on  September  15, 
1906,  a  letter,  too  long  to  be  Inserted  here, 
saying  In  substance  that  it  was  the  duty  of 
Patrick  as  his  agent  to  buy  in  the  outstand- 
ing title  for  him;  that  Logsdon,  as  a  partner 
of  Patrick,  had  no  better  right  to  hold  the 
land  against  him  than  Patrick  had;  com- 
plaining that  the  circumstances  of  the  pur- 
chase had  been  concealed  from  him,  and  add- 
ing: "And  I  am  further  convinced  that  if 
all  the  facts  were  laid  bare  that  you  would 
be  defeated  in  a  suit  contesting  the  title  to 
this  land.  I  have  decided,  however,  acting 
on  the  advice  above  referred  to,  to  accept 
my  money  and  a  bonus  of  55  offered  by  you. 
I  have  footed  up  tlie  interest  and  expenses 


and  It  amounts  to  $66.76,  a  statement  of 
which  I  enclose  you.  As  I  understand  your 
law  my  Investment  bears  12  per  cent,  inter- 
est from  the  date  of  my  deed;  $33.65  of  this 
amount  was  paid  for  your  tax  certificates. 
The  following  statement  shows  the  items 
composing  my  expenses  in  this  matter,  to 
wit: 

Paid  for  tax  deed $10  21 

"      county   clerk   fees 1  10 

"      recording    deed 125 

**      to  redeem  Logsdon  tax  certificate  33  6r\ 

"      taxes  for  year  1905 8  65 

Interest  since  deed  was  issued  at  12% 

on    $56.84 6  90 

Bonus   offered 5  00 

$66  76 

If  yon  are  satisfied,  send  draft  for  $66.76 
and  I  will  deliver  you  quitclaim  deed  to  this 
land."  Logsdon  answered  this  letter  at  once, 
sending  the  amount,  $66.76,  which  was  duly 
received  by  Hudson,  and  by  further  letters 
it  was  agreed  that  he  should  ^cecnte  the 
deed  In  a  short  time  on  the  return  of  his 
wife,  then  absent  from  home.  The  deed  was 
made  accordingly  and  taken  by  Hudson  to 
Kansas,  but  on  his  arrival  he  found  that 
Logsdon  was  dead  and  it  was  not  delivered. 
Afterward,  in  a  division  of  the  real  estate  of 
the  firm  between  Mrs.  Logsdon,  sole  heir  of 
her  deceased  husband,  and  Patrick,  this  tract 
became  the  property  of  Patrick,  although  the 
legal  title  was  still  In  HUl.  Hudson  finally 
refused  to  convey  and  this  suit  was  brought 
In  the  name  of  Mrs.  Logsdon  as  plaintiff. 
After  a  partial  trial,  Patrick  was  admitted 
as  a  party  plaintiff  and  the  cause  was  con- 
tinued; issues  were  then  made  up,  and  the 
cause  was  tried  at  the  next  term.  In  his  an- 
swer Hudson  pleaded  the  agency  of  Patrick, 
and  his  duty  and  the  duty  of  the  firm  to  act 
for  him.  He  also  pleaded  fraud  on  the  part 
of  Logsdon  in  falsely  representing  that  he 
was  the  owner  of  the  land,  and  in  concealing 
the  real  facts,  and  offered  to  return  or  to  pay 
into  court  the  consideration  received. 

There  was  a  confiict  in  the  evidence  con- 
cerning the  nature  and  extent  of  Patrick's 
agency,  but  the  evidence  showed  that  the  cor- 
respondence relating  to  the  purchase  of  the 
tax  title  was  carried  on  in  Logsdou's  name 
on  the  belief  that  Hudson  would  be  more 
likely  to  make  the  conveyance  if  it  appeared 
that  Logsdon  owned  the  land,  than  he  would 
If  the  true  situation  were  stated.  But  after 
his  suspicions  were  thoroughly  aroused,  with 
full  knowledge  that  Logsdon  was  a  partner 
with  his  own  agent,  with  a  suit  to  redeem 
from  his  title  pending  against  him,  acting 
upon  advice  of  counsel,  and  with  due  deliber- 
ation, he  proposed  a  settlement,  and  named 
the  sum  he  would  accept  for  a  conveyance, 
which  was  promptly  paid,  and  the  time  fixed 
for  making  the  deed.  It  is  said,  however, 
that  he  still  did  not  know  that  Patrick  was 
Interested  in  the  land.  Even  if  this  be  true, 
the  fact  of  the  partnership,  the  nature  of 

Digitized  by  V^OOQIC 


120 


112  PACIFIC  SEPOBTEB 


(be  bosiness  of  the  flrm,  and  all  the  circum- 
stances, as  shown  by  the  correspondence  and 
his  conduct,  were  sufficient  to  put  blm  upon 
Inquiry,  which  he  ought  to  have  made,  if  he 
did  not  In  fact  do  so.  The  letter  of  Septem- 
ber 15,  1906,  plainly  stated  that  he  believed 
that  upon  all  the  facts  he  could  defeat  the 
pending  suit,  and  yet  with  this  knowledge  he 
made  the  compromise.  Having  done  so,  the 
action  having  been  dismissed,  and  Mr.  Logs- 
don  having  died.  It  would  be  inequitable  now 
to  set  aside  the  settlement  thus  made.  The 
law  favors  settlements,  and  tbey  will  not  be 
disturbed  except  for  cogent  reasons. 

Findings  of  fact  were  not  requested  or 
made,  but  the  decision  can,  and  we  believe 
should,  be  sustained  on  the  ground  that  what- 
ever defenses  existed  were  surrendered  by 
the  compromise.  Minor  v.  Fike,  77  Kan.  800, 
98  Pac.  204. 

Complaint  is  made  of  the  action  of  the 
court  admitting  Patrick  as  a  plaintiff  with 
Mrs.  Lopsdon,  but  full  opportunity  was  giv- 
en to  meet  the  claim  made  by  the  new  plaln- 
.  tiff,  and  whether  Mrs.  Logsdon  had  any  In- 
terest in  the  controversy  is  Immaterial  to  the 
defendants.  All  parties  in  interest  were  be- 
fore the  court,  and  their  respective  rights 
were  fully  investigated  and  determined. 

The  alleged  error  in  the  admission  in  evi- 
dence of  an  answer  filed  in  another  action  Is 
regarded  as  immaterial. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(fZ  Kan.  nO) 

EWTNG  et  al.  t.  WHITB  et  al. 
(Supreme    Court   of   Kansas.   De&    10,   li>10.) 

Appeal  from  District  Court,  Marshall  County. 

Action  b^  Laura  K  Bwing  and  Marlon  K. 
Ewing  against  James  White  and  P.  R.  Wolf. 
Judinnent  for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Gregg  A  Grent,  'or  appellants.  W.  W.  Red- 
mond, for  appellees. 


PETt  /CURIAM.  This  action  was  commenc- 
ed in  the  district  court  of  Marshall  county  to 
recover  a  balance  claimed  to  be  due  on  the  sale 
of  a  farm.  Laura  L.  E}wing  sold  the  farm  to 
James  White.  He  went  into  possession  after 
payment  of  a  part  of  the  purchase  price,  and 
then  refused  to  pay  tlie  balance.  Mrs.  Bwing 
then  commenced  this  action  to  recover  the  re- 
mainder. She  claims  that  she  sold  the  farm 
for  $11,200,  and  only  *10,400  had  been  paid 
before  she  commenced  this  action,  leaving  $800 
due.  White  claims  that  the  farm  was  to  con- 
tain 140  acres,  for  which  he  was  to  pay  $80 
an  acre:  but  it  only  contained  130  acres,  and 
be  did  not  want  to  pay  for  the  10  acres  that 
were  deficient,  hence  the  refusal  to  pay  more. 
The  case  was  tried  to  a  jury,  and  it  settled 
the  only  dispute  l>etween  the  parties,  and  set- 
tled it  In  favor  of  the  plaintiff.  The  only  er- 
ror pointed  out  was  that  the  jury  did  not  find 
the  facts  correctly.  Of  course,  where  a  jury 
settles  a  question  of  fact,  and  the  court  ap- 
proves the  finding,  there  is  nothing  left  for  tUs 
court  to  do. 

The  Judgment  Is  affirmed. 


(Utab 

(m  Kan.  no) 
STAHL  ▼.  HODGINS. 
(Supreme  Court  of  Kansas.     Dec.  10,  1910.) 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Frank  M.  Stahi  against  R.  F. 
Hodgins.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

O.  A.  Magaw  and  Ferry  &  Doran,  for  appel- 
lant   W.  H.  (3owles,  for  appellee. 

PE^R  CURIAM.  This  is  an  action  upon  a 
replevin  bond  to  recover  damages  for  the  fail- 
ure of  the  plaintiff  to  return  the  property. 
The  scope  and  effect  of  the  judgment  in  the 
replevin  action  was  determined  in  the  case  of 
nines  V.  Stahi,  70  Kan.  88,  99  Pac.  273,  20 
L.  R.  A.  (N.  S.)  1118,  131  Am.  St.  Rep.  280, 
and  the  doctrine  there  announced  requires  aa 
affirmance  of  the  Judgment. 

(S8  Utah,  242) 
STATE  ex  rel.   SKEBN  t.  OGDBN  RAPID 
TRANSIT  CO. 
(Supreme  Court  of  Utah.     Not.  25,  1910.) 

1.  Railboaos  ({  227*)— Duties  to  Stop  to 
Reckivb'  and  Disohabgb  Passenoebs  — 
Statutes. 

The  duties  imposed  on  carriers  by  Comp. 
Laws  1907,  {  440,  requiring  every  railroad  to 
furnish  sufficient  accommodations  for  the  trans- 
portation of  persons  and  property  at  any  sta- 
tion or  stopping  place  established  for  receiving 
and  discharging  passengers  and  freight,  must 
be  discharged  by  a  carrier  at  depots  or  stop- 
ping places  duly  established,  and  it  does  not 
require  a  carrier  to  stop  its  cars  at  any  par- 
ticular place  to  discharge  or  receive  passengers. 
(EU.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  741 ;    Dec.  Dig.  |  227.*] 

2.  Railboads  (!  68*)— Duties  to  Estabusr 
Stations— PowEB  of  Coubts. 

The  statutes  do  not  confer  on  the  courts 
power  to  determine  whether  a  carrier  should 
or  should  not  establish  and  maintain  a  depot 
or  stopping  place  for  the  reception  and  dis- 
cbarp  of  passengers  or  freight,  or  either,  at  any 
particular  place  or  places  along  its  line  of  road. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  130-13B;  Dec.  Dig.  {  58.*J 
8.  Mandamus  ({  140*)  —  PEsroBUANCE  or 
Common-Law   Duty. 

Where  the  common  law  imposes  on  a  per- 
son a  duty  and  the  right  of  another  to  require 
performance  thereof  is  clear  and  reasonably  free 
from  doubt,  mandamus  lies  to  compel  such  per- 
son to  discbarge  that  duty. 

[Ed.  Note.— For  other  cases,  see  Mandamus 
C^nt.  Dig.  f  275;    Dec.  Dig.  {  14a*] 
I.  Railboads  (§i  58,  227*)— Constitutional 
Law  (i  62*)— Mandamus  (f  133*)— Regula- 
tion—Depots. 

The  Legislature  may,  within  limits,  direct 
where  a  carrier  shall  maintain  depots  or  stop- 
ping places  for  the  convenience  of  the  public, 
and  it  may  require  a  carrier  to  stop  its  trains 
or  some  of  them  at  such  depots,  or  stopping 
places,  or  it  may  confer  the  power  to  determine 
whether  a  carrier  shall  do  so  on  some  board, 
and,  in  either  case,  the  courts  may  coerce  » 
defaulting  carrier  by  mandamus  to  comply  with 
the  legislative  edict  or  with  an  order  of  the  board. 
[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §S  130-130;  Dec.  Dig.JJ  58.  227;* 
Constitutional  Law.  Dec  Dig.  I  62;*  Manda- 
mu^  Dec.  Dig.  |  133.*] 

5.  Railroads  (J  68*)— Regulation- Depotb. 
Under  ordinary  circumstances,  no  inherent 
power  is  vested  in  the  courts  to  control  a  car^ 
rier  in  its  determination  of  the  number  of 
depots  or  stopping  places  that  It  will  establish 
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or  maintain,  or  In  the  selection  of  the  place* 
where  it  will  establisli  and  maintain  tliem  along 
its  line  of  railroad,  but  the  matter  is  for  leg* 
islatiTe  regulation. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
CJent  Dig.  {{  130-136;    Dec  Dig.  S  58.»J 
e.  Cabbiers  (J  13*)— Rbqulatiok— DisoBiMi- 

IfATION. 

The  courts  may  prevent  discrimination  by 
•  carrier. 

(Ud.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  I  13.  •] 

7.  Mandaudb  (i  133*)  —  REQUI.ATION  —  DlS- 

CUMINATION'. 

Where  the  duty  of  a  carrier  to  receive  a 
particular  person  at  a  particular  place  is  clear, 
the  courts  may  by  mandamus  compel  the  carrier 
to  discbarge  the  duty. 

[E^.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  I  268 ;   Dec.  Dig.  |  133.*] 

8.  GouBTS  (S  1*)— Jurisdiction. 

A  court  is  an  agency  of  the  state  by  mean* 
of  which  justice  is  administered,  and  it  may 
not  exceed  the  powers  vested  in  it  for  the  sole 
reason  that  in  its  judgment  it  is  necessary  to 
exercise  the  power  in  the  administration  of 
■jnstlce.t 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  J  2;   Dec.  Dig.  f  1.*] 

ft  RAII.BOAD8  (S  227*)— Tbaik  Skbticb— Dis- 

CBiuiNATioN— Statutes. 

Under  Comp.  Laws  1907,  {  455,  providing 
against  discrimination  from  the  same  place  un- 
der like  conditions,  and  independent  thereof,  an 
IntemriMin  railway  which  Btops  its  cars  to  re- 
ceive and  discharge  passengers  at  resorts  along 
its  line  of  road  and  which  refuses  to  do  so-  at 
another  resort  is  not  guilty  of  discrimination, 
in  the  alwence  of  evidence  tnat  any  person  stop- 
ped off  at  the  former  resorts  simply  because  he 
could  not  do  so  at  the  latter  resort,  though  the 
carrier  refuses  to  stop  at  the  latter  resort  mere- 
ly out  of  ill  will,  and  though  there  is  no  ground 
for  its  refusal  to  receive  and  discharge  pas- 
sengers there. 

IFM.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  |  741 ;   Dec.  Dig.  i  227.*] 

10.  RAII.BOAD8  (§  227*)— Tkain  Skbvicb— Dis- 
crimination. 

The  court  in  determining  whether  an  itt- 
terurban  railway  company  is  guilty  of  discrim- 
ination because  it  stops  its  cars  to  receive  and 
discbarge  passengers  at  resorts  along  its  line 
and  refuses  to  do  so  at  (mother  resort  may  not 
consider  the  fact  that  it  stops  'its  cars  at  one 
resort,  where  such  stop  is  Imt  virtue  of  a  spe- 
cial contract  executed  by  it  for  a  valuable  con- 
sideration. 

FEd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  741 ;   Dec.  Dig.  §  227.*] 

U.  Railroads  ({  227*)— ftlANDAMUs  (|  133*) 

—DiacBiuiNATioN— Remedy. 

Where  a  carrier  refuses  permission  to  one 
person  to  enter  or  alight  from  its  cars  at  a 
place  where  under  similar  circumstances  it  ex- 
tends the  privilege  to  others,  the  carrier  is  guilty 
«f  discrimination  against  the  former,  and  the 
court  may  by  mandamus  prevent  it 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  |  741;  Dec.  Dig.  I  237;*  Manda- 
mus, Cent  Dig.  f  268;    Dec.  Dig.  (  133.*] 

Appeal  from  District  Court,  Weber  County; 
J.  A.  Howell,  Judge. 

BlandamuB  by  the  State,  on  the  relation  of 
J.  D.  Skeen,  against  the  Ogden  Rapid  Itanslt 
Company.  F^om  a  judgment  for  plaintiff,  de- 
fendant  appeals.     Reversed   and   remanded. 


Richards  &  Boyd,   for  appellant 
Skeen,  for  respondent 


3.  D. 


FRICK,  J.  On  the  27tli  day  of  June,  1010, 
the  plaintiff  applied  to  the  district  court  of 
Weber  county,  Utah,  for  d  writ  of  mandate 
to  require  the  defendant,  as  a  common  car- 
rier of  passengers,  to  stop  Its  cars  at  a  cer- 
tain place  named  In  the  application  for  the 
purpose  of  permitting  the  plaintiff  and  oth- 
ers to  enter  upon  said  cars  as  passengers 
and  to  alight  therefrom  at  the  place  stated. 
The  district  court,  after  a  hearing,  Issued 
a  peremptory  writ  In  which  the  prayer  of  the 
plaintiff  was  granted,  and  the  defendant  now 
presents  the  record  of  the  proceedings  in  due 
form  to  this  court  for  review  on  appeal. 

A  careful  reading  of  the  entire  record.  In- 
cluding all  of  the  evidence  adduced  at  the 
hearing,  discloses  substantially  the  following 
facts  concerning  which  there  is  practically  no 
dispute: 

The  defendant  is  a  corporation  organized  as 
a  common  carrier  of  i>a8senger8,  and  owns 
and  operates  a  certain  line  of  street  and  in- 
ternrban  railway.  The  line  of  railway  is  op- 
erated, as  aforesaid,  for  a  distance  of  about 
seven  miles  betweoi  the  Ogden  Union  Depot 
and  what  is  known  as  the  "Hermitage"  lo- 
cated In  Ogden  Canyon,  in  Weber  county, 
Utah.  At  the  month  of  Ogden  Canyon  Is  lo- 
cated what  Is  known  as  the  Ogden  Canyon 
Sanitarium,  whlcli  is  a  public  summer  resort 
A  hotel  for  the  accommodation  of  patrons, 
saloon,  dance  hall,  and  other  places  of  amuse- 
ment are  maintained  there  for  the  pleasure 
and  amusem»it  of  the  public  generally. 
The  sanitarium  is  located  Immediately  east  of 
the  corporate  limits  of  Ogden  City,  and  west 
of  that  point  defendant's  railway  is  operated 
as  a  street  railway  while  east  thereof — that 
is,  within  the  Ogden  Canyon  proper — the 
road  is  operated  as  an  Interurban  line.  Some 
distance  east  of  the  sanitarium,  and  within 
Ogden  Canyon,  there  is  what  Is  known  as 
the  "Peery  Resort"  where  a  few  people 
temporarily  lire  during  the  summer  season. 
About  three-quarters  of  a  mile  farther  east 
and  up  the  canyon,  is  what  Is  known  as  the 
"Lewis  Resort"  which  is  located  on  lands 
owned  by  J.  S.  and  Eva  Lewis,  and  to  which 
we  shall  further  refer  hereafter.  Farther  up 
the  canyon  still  is  what  is  known  as  the 
"Hermitage,"  which  Is  the  eastern  terminus 
of  defendaiit's  line  of  railway.  The  Her- 
mitage, like  the  Ogden  Canyon  Sanitarium,  Is 
a  public  resort  with  hotel  and  other  con- 
veniences, dancing  pavilion,  boating  pond,  and 
other  attractions  similar  to  those  at  the  sani- 
tarium aforesaid.  The  Ogden  river,  a  consid- 
erable stream  of  water,  flows  through  Ogden 
Canyon.  The  canyon  is  therefore  a  desirable 
place  for  camping,  and  for  many  years  has 
been  used  by  many  citizens  as  a  temporary 
place  of  residence  during  the  summer  or  heat- 
ed months  of  the  year.     While  the  canyon 
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prol.er  at  many  places  Is  too  narrow,  and  the 
sides  thereof  too  predpitons,  to  be  used  for 
the  purposes  of  either  public  or  private  re- 
sorts, yet  there  are  numerous  places  where 
the  canyon  widens  out  somewhat,  and  at 
some  of  such  places  public  resorts  have  been 
established,  while  at  other  points  resorts  for 
summer  residence  have  been  maintained  as 
aforesaid.  A  good  road  for  all  kinds  of  ordi- 
nary vehicles  has  been  constructed  and  is 
maintained  in  the  canyon. 

It  appears  that  prior  to  1909  the  line  of 
railway  terminated  at  the  sanitarium,  but 
that  in  that  year  the  road  was  extended  Into 
the  canyon  to  the  Hermitage  as  before  stat- 
ed. In  extending  the  line  the  road  passed 
through  the  Peery  resort  before  mentioned, 
and  also  through  said  Lewis  resort  In  con- 
sideration of  being  granted  a  right  of  way 
through  the  lands  owned  by  the  Peerys  the 
defendant  entered  into  a  contract  whereby  it 
agreed  to  stop  Its  cars  at  that  point  when 
requested  to  do  so  by  any  person  who  desired 
to  enter  on  or  to  alight  from  its  cars  there. 
Pursuant  to  this  agreement  the  defendant 
has  8tom>ed  and  continues  to  stop  its  cars  on 
request  at  said  point  When  the  land  owned 
by  Lewis  was  reached,  the  defendant  was  re- 
fused permission  to  construct  its  road  there- 
on, and  it  was  compelled  to  condemn  a  right 
of  way  through  the  same,  and  a  strip  of  land 
one  rod  in  width  and  a  little  over  2,000  feet 
in  length  was  accordingly  condemned  through 
said  lands  for  a  right  of  way.  In  the  center 
of  said  tract  defendant  laid  its  trad:,  which 
is  standard  guage,  namely,  4  feet  8V&  Inches 
between  rails,  while  the  cars  are  about  8 
feet  10  inches  wide,  projecting  somewhat  over 
each  rail.  While  the  Lewises  own  quite  a 
large  tract  of  land  in  and  along  each  side 
of  the  canyon,  the  amount  that  is  fit  for  sum- 
mer residence  is  merely  an  oblong  strip 
embracing  between  four  and  five  acres  of 
ground  through  which  defendant's  line  of 
railway  is  constructed  and  operated.  When 
the  line  of  railway  was  constructed  In  the 
summer  of  1909,  the  defendant  requested,  and 
was  given,  permission  by  Mr.  Lewis  to  stop 
its  cars  at  a  certain  private  road  crossing  on 
the  strip  of  land  used  for  summer  residences 
as  aforesaid.  What  is  called  the  Lewis  re- 
sort is  purely  private — that  is,  a  small  parcel 
of  ground  is  leased  to  any  one  who  desires  to 
pitch  a  tent  on  the  strip,  or  Mr.  Lewis,  with 
the  land,  'also  furnishes  the  tent  or  summer 
cottage  to  any  one  desirous  of  renting  an 
abode  during  the  summer  months.  Mr.  Lew- 
is testified  that  about  nine-tenths  of  all  the 
tenants  rent  the  tent  or  house  from  him, 
while  the  remainder  provide  their  own  tents 
or  summerhouses.  Either  the  parcel  of  land 
to  live  on,  or  the  tent  or  house.  Is  rented 
for  the  summer  season  commencing  some  time 
in  June  and  ending  some  time  In  September 
of  each  year,  and  each  tenant  is  given  the 
privilege  of  taking  the  same  place  the  fol- 
lowing summer  if  he  so  desires.  The  business 
has  been  conducted  as  aforesaid  at  the  so- 


called  Lewis  resort  for  quite  a  number  of 
years,  and  the  number  of  those  who  luive 
rented  summer  residences  or  places  there  has 
increased  somewhat  each  year.  This  year 
there  were  about  100  persons,  children  and 
adults,  exclusive  of  the  Lewis  household,  liv- 
ing at  the  resort 

In  June  of  this  year  plaintiff  rented  a  sum- 
mer residence  from  Lewis,  and  in  that  month 
moved  into  it  with  his  family.  On  the  27th 
day  of  April,  and  before  the  summer  season 
opened  in  Ogden  Canyon,  the  defendant  post- 
ed notices  In  its  cars  that  after  that  date  it 
would  not  stop  any  of  Its  cars  at  any  point 
in  the  canyon  "between  Peery's  and  the  Her- 
mitage." The  defendant  aiso  prepared  a 
schedule  for  the  running  of  its  cars  between 
said  Ogden  Union  Depot  and  the  Hermitage, 
and  at  the  time  of  plaintiff's  demand  was 
operating  them  In  accordance  with  said 
schedule.  According  to  this  schedule,  west  of 
the  sanitarium,  and  within  the  Ogden  city 
limits,  the  cars  are  stopped  at  regular  inter- 
vals, and  at  such  places  signs  are  placed  on 
the  overhead  wires  which  read:  "Cars  stop 
here."  In  this  connection  the  evidence  shows 
that  one  of  the  motormen,  perhaps  some 
others,  upon  request  has  stopped  and  per- 
mitted some  persons  to  enter  the  car  at 
points  other  than  where  the  signs  are  put  up, 
but  It  also  appears  that  to  do  this  was  con- 
trary to  the  orders  of  defendant  and  oc- 
curred only  on  rare  occasions.  It  also  is 
made  to  appear  that  during  the  period  of 
time  that  the  road  was  being  constructed  in 
the  summer  of  1009  in  Ogden  Canyon  the  de- 
fendant's motorman  also  frequently  permit- 
ted persons  to  either  get  on  or  alight  from 
the  cars  at  the  Lewis  resort,  or  at  the  upper 
end  thereof  at  the  point  where  the  defend- 
ant at  that  time  maintained  a  switch,  but 
which  has  since  been  removed.  There  is  no 
evidence,  however,  that  the  defendant  stop- 
ped its  cars  for  the  purpose  of  permitting 
any  person  either  to  enter  on  or  to  alight 
from  them  at  any  point  In  the  canyon  ex- 
cept at  the  sanitarium,  Peery's,  and  the  Her- 
mitage after  the  27th  day  of  April,  19ld. 
On  the  contrary,  the  evidence  is  all  to  the 
effect  that  within  the  canyon  the  cars  were 
stopped  only  at  those  three  points.  On  the 
16th  day  of  June,  1910,  plaintiff  demanded 
from  the  defendant  that  it  stop  its  cars  at 
the  Lewis  resort  for  the  purpose  of  receiving 
him  as  a  passenger  on  one  of  its  cars,  and 
on  the  same  day,  while  he  was  returning  on 
one  of  defendant's  cars  as  a  passenger  from 
Ogden  City  to  said  Lewis  resort  to  his 
family,  plaintiff  timely  demanded  from  de- 
fendant's conductor  in  charge  of  the  car  that 
said  car  be  stopped  at  the  Lewis  resort  for 
the  purpose  of  permitting  plaintiff  to  alight 
therefrom.  The  defendant,  through  its  con- 
ductor, refused,  and  continues  to  refuse  the 
request  of  the  plaintiff,  and  refuses  to  stop 
its  cars  or  any  of  them  at  said  Lewis  resort, 
and  refuses  to  receive  the  plaintiff  or  any  one 
else  at  that  point  as  a  passenger,  and  also 


Digitized  by 


KjOO 


gie 


uub) 


STATE  V.  OGDEN  RAPID  TRAK3IT  CO. 


123 


refuses  to  stop  Its  cars  or  any  of  them  to 
permit  the  plaintiff  or  any  other  passenger 
to  allgbt  therefrom  at  said  point  The  evi- 
dence also  shows  that  at  least  a  number  of 
those  who  hare  rented  summer  residences  at 
the  Lewis  resort  carry  on  or  conduct  some 
bnslnesa  In  the  city  of  Ogden  and  are  desir- 
ous of  passing  daily  over  Its  line  between 
said  resort  and  Ogden  City,  and  that  many 
of  them,  including  the  plaintiff,  are  consider- 
ably inconvenienced  by  defendant's  refusal  to 
stop  its  cars  at  the  Lewis  resort  because  they 
must  either  stop  off  at  the  Peery  resort  and 
wsiic  three-quarters  of  a  mile  east  on  the  de- 
fendant's trade  to  reach  their  summer  home 
at  the  Lewis  resort,  or  must  pass  through 
that  place  and  go  to  the  Hermitage  one  mile 
beyond,  and  then  walk  down  the  track  for 
that  distance  to  reach  their  summer  homa 

Mr.  Lewis  also  testified  that  the  permission 
to  atop  the  cars  which  he  gave  the  defendant 
in  1909  has  never  been  withdrawn,  but  fur- 
ther says  that  he  never  granted,  and  that  the 
defendant  lias  not  obtained,  any  other  facili- 
ties to  stop  its  cars  on  bis  land  except  the 
one-rod  strip  which  was  condemned,  and  that 
there  are  no  public  roads  or  highways  which 
ater  the  resort  located  on  his  land.  He  also 
■ays  that  the  resort  is  purely  private,  and  no 
:9ne  can  locate  on  the  land  without  his  per- 
mission and  without  paying  rent,  and  that 
all  ingress  and  egress  to  and  from  the  same 
is  shut  off  between  the  months  of  October  of 
one  year  and  June  of  the  following  year.  It 
is  also  made  to  appear  that  defendant's  cars 
can  be  stopped  with  the  same  facility  at  the 
Lewis  resort  that  they  can  be  at  any  of  the 
other  resorts,  and  that  defendant  does  stop 
its  cars  at  at  least  one  place  where  it  has  no 
better  facilities  to  stop  them  than  it  has  at 
the  Lewis  resort 

It  is  also  contended,  and  the  court  so 
found,  that  the  reason  for  refusing  to  stop 
the  cars  at  the  Lewis  resort  is  "entirely  be- 
caose  of  ill  will  and  malice  growing  out  of 
certain  condemnation  proceedings  instituted 
against  John  S.  Lewis  by  the  said  defend- 
ant" This  finding  is,  however,  assailed  by  the 
defendant  upon  the  ground  that  it  Is  not 
supported  by  the  evidence.  The  only  evi- 
dence to  support  it  is  the  testimony  of  the 
plaintiff,  who.  In  answer  to  a  question  pro- 
pounded to  him  while  a  witness  in  his  own 
behalf  as  to  whether  he  did  not  know  that 
the  defendant  would  not  stop  its  cars  at  the 
Lewis  resort  before  he  went  there  In  June, 
1910,  testified:  "Well,  Matt  Browning  told 
me  that  they  were  going  to  get  even  with 
Mr.  Lewis  on  that  proposition,  and  I  rather 
supposed  it  was  of  a  temporary  nature."  By 
this  the  witness  meant  that  the  refusal  to 
stop  cars  at  the  Lewis  resort  would  be  mere- 
ly temporary.  When,  and  under  what  cir- 
cumstances, the  statement  was  made,  and 
what.  If  any,  relation  Martt  Browning  sus- 
tained to  the  defendant  at  the  time  It  was 
made,  is  not  disclosed.  The  finding  In  our 
Judgment  in  not  supported  by  any  evidence. 


But,  In  view  of  all  the  circumstances,  the 
finding  is  without'  controlling  force,  as  will 
more  fully  appear  hereafter. 

We  have  been  thus  explicit  in  stating  the 
feicts  for  the  reason  that  the  case  is  one  of 
first  impression  In  this  state,  and  because  no 
claim  Is  made  that  the  defendant  either  In 
its  charter  or  by  contract  has  assumed  the 
duty  of  stopping  its  cars  at  the  Lewis  resort 
The  plaintiff,  however,  contends  that  the  du- 
ty to  stop  its  cars  Is  Imposed  upon  the  de- 
fendant either  by  the  common  law  which  is 
in  force  in  this  state,  or  by  section  449,  Comp. 
Laws,  1907,  which  reads  as  follows:  "E3\ery 
railroad  company  shall  furnish  sufficient  ac- 
commodations for  the  transportation  of  all 
persons  and  property  as  shall,  within  a  rea- 
sonable time  previous  to  the  departure  of 
any  train,  <^er  or  be  offered  for  transporta- 
tion at  any  station,  siding  or  stopping  place 
established  for  receiving  and  discharging 
passengers  and  freight,  and  at  any  railroad 
Junction;  and  shall  take,  transport,  and  dis- 
charge such  passengers  and  property  at 
from,  and  to  such  places,  on  the  due  payment 
of  tolls,  freight  or  fare  therefor;  and  If  the 
company  or  Its  agents  shall  refuse  to  take 
and  transport  any  passenger  or  property,  or 
to  deliver  the  same  at  the  regularly  appoint- 
ed places,  it  shall  be  liable  to  the  party  ag- 
grieved for  all  accruing  damages,  including 
costs  of  suit."  Upon  the  other  hand,  the  de- 
fendant insists  that  no  such  duty  Is  imposed 
by  either  the  common  law  or  by  the  pro- 
visions of  the  foregoing  section,  and  further 
contends  that  no  authority  Is  vested  In  the 
courts  of  this  state  to  require  the  defendant 
to  establish  a  depot  or  stopping  place,  or  to 
stop  its  cars,  at  any  particular  point  along 
Its  line  of  railroad  for  the  purpose  of  receiv- 
ing or  discharging  either  freight  or  passeq- 
gers,  and  that  therefore,  the  district  court 
has  exceeded  its  powers  in  Issuing  the  per- 
emptory writ  of  mandate. 

A  mere  cursory  reading  of  the  foregoing 
section  discloses  that  it  contains  nothing 
from  which  the  court  can  deduce  a  legisla- 
tive command  that  a  common  carrier  must 
establish  and  maintain  depots  or  stopping 
places  at  any  particular  place  or  places 
along  its  line  of  road.  The  duties  Imposed 
by  that  section  are  to  be  discharged  by  the 
common  carrier  at  depots  or  stopping  places 
which  have  been  duly  established,  and  what 
is  there  said  had  no  reference  to  the  estab- 
lishment of  depots  or  stopping  places,  or  to 
the  stopping  of,  trains  or  cars,  where  there 
are  no  regularly  established  depots  or  stop- 
ping places.  The  defendant  therefore,  was 
not  required  to  stop  Its  cars  at  the  Lewis 
resort  by  reason  of  the  provisions  of  section 
449,  supra.  Nor  is  there  anything  in  that 
section  or  in  any  other  to  which  our  atten- 
tion has  been  directed  or  that  we  can  find 
which  confers  upon  any  of  the  courts  of  this 
state  the  right  or  power  to  determine  wheth- 
er a  common  carrier  should  or  should  not  es- 
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tablisb  and  maintain  a  depot  or  stopping 
place  for  the  receipt  and  discbarge  of  pas- 
sengers or  freight  or  either  at  any  particular 
place  or  places  along  its  line  of  railroad. 
There  was  therefore  neiuier  a  contractual 
nor  a  statutory  duty  imposed  on  the  defend- 
ant to  stop  its  cars  at  the  Lewis  resort. 

The  next  inquiry,  therefore,  is:  Does  the 
common  law  impose  the  duty  upon  a  com- 
mon carrier  to  establish  and  maintain  depots 
or  stopping  places  along  its  line  of  railroad 
for  the  accommodation  and  convenience  of 
individuals  or  communities  at  points  other 
than  such  as  the  carrier  in  its  Judgment 
deems  necessary  and  pr<^}er  in  the  conduct 
of  its  business?  If  the  common  law  imposes 
such  a  duty  upon  the  defendant  in  this  case, 
and  the  right  of  the  plaintiff  to  require  the 
defendant  to  comply  with  it  is  clear  and  rea- 
sonably free  from  doubt,  then  the  power  of 
the  district  court  to  coerce  the  defendant  by 
mandamus  to  discttarge  that  duty  is  likewise 
beyond  question.  It  is  now  well  settled  that 
the  Legislature  of  any  state  may  within  cer- 
tain limitations  determine  and  direct  at 
what  places  a  common  carrier  shall  establish 
and  maintain  depots  or  stopping  places  for 
the  convenience  of  the  public,  and  that  it 
may  require  the  carrier  to  stop  its  trains  or 
cars,  or  some  of  them,  at  such  depots  or 
stopping  places,  and  that  the  Legislature, 
within  what  are  now  well-deflned  limits, 
may  confer  the  power  to  determine  whether 
the  carrier  shall  do  so  or  not  upon  some 
board  or  tribunal.  In  either  case  the  courts 
liave  the  power  to  coerce  a  defaulting  car- 
rier by  mandamus  to  comply  with  the  legis- 
lative edict,  or  with  the  order  of  such  board 
or  tribunal.  33  Cyc.  43,  44.  Upon  the  ques- 
tion whether  the  courts  may  Inquire  Into 
and  determine  the  necessity  for  establishing 
a  depot  at  a  certain  place,  and,  if  It  be  found 
by  the  court  that  the  necessity  for  one  ex- 
ists, in  the  absence  of  statutory  authority  to 
do  so,  may  order  a  carrier  to  establish  such 
a  depot  or  stopping  place  for  the  receipt  and 
discharge  of  freight  and  passengers,  the 
courts  are  not  unanimous.  A  careful  analy- 
sis of  the  cases  will  show  that,  while  a  num- 
ber of  cases  are  usually  cited  in  support  of 
the  doctrine  that  the  courts  possess  inherent 
power  to  control  the  carrier  in  the  establish- 
ment of  depots  or  stopping  places,  yet  there 
is  in  fact  but  one  case  that  really  goes  to 
that  extent,  namely,  the  case  of  State  v.  Re- 
publican Valley  Ry.  Co.,  17  Neb.  647,  24  N. 
W.  829,  52  Am.  R^.  424.  The  cases  upon 
the  subject  are  nearly  all  collated  by  Mr. 
Elliott  in  notes  to  section  662  in  volume  2 
of  the  second  edition  of  his  excellent  work 
on  Railroads.  The  decisions  in  alf  of  the 
cases,  except  the  one  from  Nebraska,  are  Ir 
fact  based  upon  particular  statutes.  There 
are  quite  a  number  of  courts,  however,  who 
have  given  the  subject  careful  consideration, 
and,  after  doing  so,  have  arrived  at  the  con- 
clusion that  under  ordinary  circumstances  no 


inherent  power  is  vested  in  the  courts  of  this 
country  to  control  a  common  carrier  In  Its 
determination  of  the  number  of  depots  or 
stopping  places  that  it  will  establish  and 
maintain  or  in  the  selection  of  the  places 
where  it  will  establish  and  maintain  them 
along  Its  line  of  railroad.  Among  the  well- 
considered  cases  in  which  the  question  is 
passed  on  are  the  following:  Nashville,  etc., 
Ry.  Co.  V.  State,  137  Ala.  439,  34  South. 
401;  Northern  Pac.  Ry.  Cb.  v.  Washington 
ex  rei.  Dustln,  142  U.,S.  492,  12  Sup.  Ct. 
283,  35  L.  Ed.  1092;  State  ex  rei.  Smart 
V.  Kansas  City,  etc.,  Ry.  Co.,  51  La!  Ann. 
200,  25  South.  126;  People  ex  rei.  Linton 
V.  Brooklyn,  etc.,  Co.,  172  N.  Y.  90,  64  N. 
E.  788;  People  v.  N.  Y.  L.  B.  &  W.  Ry.,  104 
N.  Y.  68,  9  N.  B.  856,  58  Am.  Rep.  484 ;  State 
ex  rei.  Atty.  Gen.  v.  Southern,  etc.,  Co.,  18 
Minn.  40  (Gil.  21);  Chicago,  etc.,  Ry.  Co.  v. 
People  ex  rei.  Atty.  Gen.,  152  111.  230.  38  N. 
B.  562,  28  L.  R.  A.  224;  Honolulu  Rapid 
Trans.,  etc..  Co.  v.  Hawaii  Terr.,  211  U.  S. 
282,  29  Sup.  Ct.  55,  53  L.  Ed.  186;  Atchison, 
Topeka  &  S.  F.  Ry.  v.  Denver,  etc.,  Ry.  Co., 
110  D.  S.  667,  4  Sup.  Ct  185.  28  U  Ed.  291. 
In  Northern  Pac.  Ry.  Co.  v.  Washington  ex 
rei.  Dustln,  supra,  Mr.  Justice  Gray,  after 
discussing  at  some  length  the  lack  of  the 
power  of  the  courts  in  this  regard,  at  page 
500,  says:  "To  hold  that  the  directors  of 
this  corporation,  in  determining  the  number, 
place  and  size  of  its  stations  and  other  struc- 
tures, having  regard  for  the  public  conven- 
ience as  well  as  its  own  pecuniary  Interests, 
can  be  controlled  by  the  courts  by  writ  of 
mandamus,  would  be  Inconsistent  with  many 
decisions  of  high  authority  in  analogous 
cases."  In  support  of  this  doctrine  both 
American  and  Ehigilsb  cases  are  cited.  The 
case  of  State  v.  Republican  Valley  Ry.  Co., 
supra.  Is  referred  to  by  Mr.  Justice  Gray, 
but  it  is  disapproved.  It  is  true  that  in  the 
Northern  Pac.  Ry.  Co.  Case,  supra, .  there  is 
a  dissenting  opinion  concurred  In  by  two 
of  the  Justices,  but  a  <;areful  perusal  of  the 
dissenting  opinion  discloses  the  fact  that  the 
dissenting  Justices  merely  assumed  the  pow- 
er to  be  vested  in  the  courts  without  inquir- 
ing from  what  source  such  a  power  is  de- 
rived. In  all  of  the  cases  which  we  have  cit- 
ed above,  the  facts  and  circumstances  were 
much  stronger  than  they  are  in  the  case  at 
bar,  but,  notwithstanding  this,  the  appellate 
courts  all  promulgated  the  doctrine  that  the 
power  to  control  a  common  carrier  with  re- 
spect to  proper  depots  or  stopping  places  for 
its  trains  or  cars  for  the  convenience  of  the 
public  is  Inherent  in  the  legislative,  and  not 
the  Judicial,  department 

When  the  Legislature  has  declared  when 
and  under  what  conditions  and  circumstanc- 
es depots  and  stopping  places  shall  be  es- 
tablished and  maintained,  the  courts  may  by 
mandamus  compel  the  carrier  to  comply  with 
the  conditions  imposed  by  the  Legislature, 
but  the  courts  have  no  inherent  power  to  de- 
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tennlne  for  themselTes  when,  where,  and  un- 
der what  conditions  and  circumstances  a 
common  carrier  shall  establish  and  maintain 
a  depot  or  stopping  place  for  the  convenience 
of  the  public,  or  to  stop  its  trains  or  cars  at 
a  particular  place  either  to  receive  or  dU- 
diarge  a  passenger  or  passengers.  It  is  true 
tiiat  courts  may  prevent  discrimination,  and, 
where  the  duty  to  receive  a  particular  per- 
son at  a  particular  place  is  clear,  the  courts 
may,  by  writ  of  mandate,  compel  the  car- 
rier to  discharge  such  duty. 

From  the  record  it  Is  made  to  appear  that 
the  district  court  In  Issuing  the  writ  of 
mandate  in  this  case  was  'impelled  to  do  so 
for  the  following  reasons,  which  we  give  in 
his  own  words:  "It  seems  to  me  that  Inas- 
much as  the  court  cannot  find  any  other  val- 
id reason  for  the  failure  of  this  company  to 
perform  Its  dnty  to  the  public  at  this  par- 
tlcaliur  resort,  and  Inasmuch  as  the  uncon- 
tradicted testimony  In  this  case  shows  that 
It  Is  a  matter  of  spite  against  Mr.  Lewis 
on  account  of  the  proceedings  that  were  had 
in  this  court  as  it  has  been  shown  by  the 
gtatemmt  which  Mr.  Browning  made  as 
testified  to  by  Mr.  Skeen,  which  is  uncon- 
tradicted by  Mr.  Browning,  this  court  should 
let  its  mandate  issue."  The  tnurt  then  pro- 
ceeds to  state  that  imder  the  decisions  of 
the  Sopreme  Court  of  the  United  States 
there  Is  some  doubt  of  the  power  of  the 
court  to  compel  the  defendant  to  comply 
with  plaintiff's  demands,  but  notwithstand- 
ing such  doubt  the  court  grants  the  writ  for 
the  reason,  as  appears  from  his  own  state- 
ment, that  "this  court  should  not  consider 
itself  absolutely  helpless  to  remedy  this  ob- 
vious discrimination  on  the  part  of  this 
carrier;  and,  if  It  Is  helpless^  some  other 
court  will  have  to  decide  that  It  Is  so." 
Courts  no  doubt  are  often  tempted  to,  and 
do,  interfere  where  in  their  judgment  Jus- 
tice demands  interference,  although  there 
may  be  some  doubt  with  respect  to  their 
power.  It  should  be  remembered,  however. 
that  courts  are  merely  the  agencies  of  the 
sovereign  state  by  means  of  which  the  sov- 
ereign administers  Justice,  not  according  to 
the  notions  of  the  Judges,  but  In  accordance 
with  fixed  rules  and  forms  of  law.  A  court 
may  in  Its  Judgment  deem  the  exercise  of  a 
certain  power  necessary  in  order  to  admin- 
ister full  and  complete  Justice  in  a  partic- 
ular case,  yet  unless  the  power  to  be  exercis- 
ed Is  one  of  the  inherent  powers  of  the 
court,  or  is  conferred  upon  it  by  the  lawmak- 
ing power,  the  court  would  be  guilty  of 
nsurpation  If  It  exercised  the  power,  al- 
thou^  to  do  so  might  reflect  Justice  In  that 
particular  case.  The  doctrine  that  courts 
may  not  exceed  the  powers  vested  in  them, 
for  the  sole  reason  that  in  their  Judgment 
the  exercise  of  such  a  power  is  necessary  In 
the  administration  of  Justice  Is  clearly  stat- 
ed and  illustrated  by  Mr.  Justice  Straup  In 
the  case  of  Larsoh  v.  Salt  Lake  City,  34 
Utah.  318,  87  Pac.  483,  23  L.  R.  A.  (N.  S.) 


462.  In  that  case  the  district  court  exer- 
cised wha(  in  our  Judgment  constituted  a 
legislative  power  which  the  Legislature  had 
not  authorized  the  court  to  exercise,  and 
for  that  reason,  and  for  no  other,  the  Judg- 
ment of  the  lower  court  was  reversed  by 
us.  In  our  Judgment  the  same  principle  is 
involved  here.  The  power  that  the  district 
court  exercised  in  this  case  is  under  the 
great  weight  of  authority  clearly  legislative, 
and  not  Judicial,  and,  unless  and  until  the 
Legislature  confers  the  right  niKtn  the  courts 
to  exercise  such  a  power,  they  cannot  le- 
gally exercise  it,  although  to  do  so  would  re- 
flect Justice  in  a  particular  case.  It  is  true 
that  the  district  court  seemed  to  be  Impressed 
with  the  thought  that  this  was  a  case  of 
discrimination,  and  that  the  .  court,  as  he 
expressed  it,  was  not  "helpless  to  remedy, 
this  obvious  discrimination."  By  this  the 
court  meant  that  because  the  defendant  stop- 
ped its  cars  at  the  sanitarium,  at  Peery's, 
and  at  the  Hermitage,  and  did  not  do  so  at 
tile  Lewis  resort,  therefore  the  defendant 
discriminated  against  the  Lewis  resort  and 
in  favor  of  the  other  resorts.  Tliat  this 
so-called  discrimination  was  not  In  favor 
of  the  other  resorts  is  too  obvious  to  re- 
quire argument.  The  evidence  is  condusive 
that  no  person  stopped  off  at  any  of  the 
other  resorts  simply  because  he  could  not 
stop  off  at  the  Lewis  resort  Moreover,  the 
Lewis  resort  Is  a  place  where  certain  per- 
sons stopped  oft  only  because  they  had  a  tem- 
porary abiding  place  there,  and  not  because 
they  sought  after .  amusement  or  entertain- 
ment, as  was  the  case  at  the  sanitarium 
and  at  the  Hermitage.  The  only  discrimina- 
tion, therefore,  that  could  possibly  exist 
would  be  one  against  the  Lewis  resort,  which 
would  have  to  be  Irased  on  the  mere  fact 
that  the  cars  of  the  defendant  refused 
to  atop  at  that  place  while  they  stopped  at 
'  the  other  resorts.  The  so-called  Peery  re- 
\  sort  cannot  be  taken  Into  consideration, 
j  since  the  cars  stopped  there  by  virtue  of  a 
special  contract  and  for  a  consideration  re- 
ceived by  the  defendant  It  is  manifest, 
therefore,  that  the  district  court  in  truth 
and  in  fact  merely  directed  the  defendant 
how  to  conduct  its  business  under  particu- 
lar circumstances  under  the  guise  of  pre- 
venting discrimination.  If  a  common  car- 
rier by  sto{^Ing  its  trains  or  cars  at  one  vil- 
lage or  settlement  and  by  refusing  to  do  so 
at  another  village  or  settlement  through 
which  its  trains  and  cars  pass  and  where 
the  cars  can  be  stopped  Is  guilty  of  legal  dls- 
crlminatlou  against  the  latter  village,  then 
It  follows  that  a  common  carrier  must  stop 
Its  trains  or  cars,  or  some  of  them,  at  every 
village  or  settlement  through  which  it  passes 
if  requested  to  do  so  by  the  inhabitants  or 
some  of  them,  or  it  will  be  guilty  of  dis- 
crimination. In  the  absence  of  a  statute  re- 
quiring the  carrier  to  do  so,  it  ordinarily  at 
least  commits  no  breach  of  duty  in  failing 
or  refusing  to  stop  its  cars  at  one  village,  al- 
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thougk  it  does  so  at  another  similarly  situ- 
ated. Nor  was  the  defendant  guUty  of  dis- 
crlminition  against  the  plaintiff  or  others 
who,  like  him  are  staying  at  the  Lewis  resort. 
Our  statute  (section  455,  Comp.  Laws,  1907), 
which  is  declaratory  of  the  common  law, 
simply  provides  against  dlBcrimlnatlon 
"from  the  same  place,  under  like  conditions, 
under  similar  circumstances  and  for  the 
same  period  of  time."  Nor  is  the  fact  that 
th^re  is  no  good  reason  why  the  defendant 
does  not  stop  its  cars  at  the  Lewis  resort, 
or  that  it  refuses  to  do  so  because  of  ill  will 
of  one  or  more  of  Its  managing  ofBcers,  a 
matter  of  controlling  importance.  Where 
the  power  to  examine  into  the  question 
whether  the  carrier  should  stop  its  trains 
or  cars  at  certain  places  under  certain  con- 
ditions and  circumstances  Is  conferred  ei- 
ther upon  a  court  or  some  other  body  or 
tribunal,  It  may  easily  become  material  if 
not  a  controlling  factor  in  the  case  that  the 
carrier  refuses  to  stop  its  trains  or  cars  at 
a  particular  place  out  of  mere  ill  will.  Where, 
however,  as  in  this  case,  the  court  is  pow- 
erless to  compel  the  carrier  to  stop  Its  cars 
at  a  particular  place.  It  is,  to  say  the  least. 
Immaterial  upon  what  ground  the  refusal  to 
stop  Is  based.  We  have  no  hesitancy  in 
saying  that,  if  the  matter  were  left  to  our 
Judgment  or  discretion,  we  would  be  com- 
pelled to  bold  that  under  the  undisputed 
facts  and  circumstances  of  this  case  defend- 
ant's refusal  to  stop  some  of  its  cars,  at 
least  mornings  and  evenings,  at  the  Lewis 
resort,  is  wholly  Inexcusable,  If  not  entirely 
arbitrary.  This,  however,  is  a  matter  to 
be  regulated  by  the  Legislature,  and  not  by 
the  courts. 

Where  the  legitimate  power  of  the  court 
ends  and  It  nevertheless  acts,  the  act  is 
usurpation  pure  and  simple,  and  any  at- 
tempt to  Justify  the  act  upon  the  ground  that 
in  the  opinion  of  the  court  Justice  demands 
the  act  cannot  rescue  the  act  from  consti- 
tuting usurpation,  nor  does  It  palliate  the 
offense.  If  the  defendant  had  refused  plain- 
tiff permission  either  to  enter  upon  Its  cars 
or  to  alight  therefrom  at  the  Lewis  resort, 
while,  under  similar  circumstances.  It  ex- 
tended the  privilege  to  enter  and  to  alight 
from  its  cars  to  others  at  that  place,  it  would 
be  a  clear  case  of  discrimination  against  the 
plaintiff.  It  would  likewise  constitute  a 
refusal  upon  the  part  of  the  defendant  to 
discharge  a  plain  legal  duty  it  owed  to  him. 
Under  such  circumstances,  the  court  could 
require  the  defendant  to  discbarge  its  duty 
by  a  writ  of  mandate.  But,  as  we  have  seen, 
we  are  not  dealing  with  such  a  case,  but 
are  dealing  with  a  case  where  the  defend- 
ant at  a  particular  place  treats  all  alike 
who  live  or  are  at  that  place,  but  does  not 
treat  them  the  same  as  It  does  others  who 
live  or  are  at  some  other  places  which  are 
surrounded   by    somewhat   different   condi- 


tions and  circumstances.  To  compel  the  de- 
fendant to  treat  all  of  the  settlements  or 
communities  along  its  line  of  railroad  alike 
Is,  as  we  have  shown,  a  matter  for  legisla- 
tive, and  not  for  Judicial,  regulation. 

We  do  not  wish  to  be  understood  as  hold- 
ing that  conditions  and  circumstances  may 
not  arise  under  which  a  court,  even  in  the 
absence  of  a  statute,  would  not  be  author- 
ized to  Interfere  as  'against  the  arbitrary 
acts  of  a  common  carrier  in  failing  to  pro- 
vide facilities  and  conveniences  for  the 
public.  When  and  under  what  conditions 
the  courts  might,  have  power  to  interfere 
upon  equitable 'or  other  grounds  is  not  be- 
fore us,  and  upon  that  question  we  express 
no  opinion.  All  that  we  decide  at  this  time 
is  that,  under  the  undisputed  facts  and  cir- 
cumstances of  this  case,  the  district,  court 
was  not  Justified  in  Issuing  the  writ 

The  Judgment  is  therefore  reversed  and 
the  cause  remanded  to  the  district  court, 
with  directions  to  dismiss  the  proceedings. 
Appellant  to  recover  costs. 

STBAUP,  C.  J.,  and  McCABTT,  J.,  con- 
cur. 

08  Idaho,  642) 
VILLAGE  OP  ILO  et  al.  v.  BAMET  et  ai. 
(Supreme  Court  of  Idnho.     Nov.  18,   1910.) 

(ByUabnt  by  the  Court.) 

1.  Municipal  Corporations  (S  12*)— Incor- 
poration— Appeal  from  Decision. 

Under  the  provisions  of  section  1050,  Bev. 
Codes,  an  appenl  rany  be  taken  from  any  act,  or- 
der, or  proceeding  of  the  board  of  count.v  commls- 
sioners  by  any  person  ascrieved  thereby,  or  by 
any  taxpayer  of  the  county  when  he  deems  any 
such  act,  order,  or  proceeding  illegal  or  prej- 
udicial to  public  interest. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  12.*] 

2.  Municipal  Corporations  (|  12*)— Incor- 
poration—Appeal  FROM  Decision. 

Hdd,  under  the  provisions  of  said  section 
1950,  that  appellants  had  the  right  to  appeal 
from  an  order  of  the  board  of  county  commis- 
sioners incorporating  the  village  of  Ilo. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  32 ;  Dec.  Dig.  $  12.*] 

3.  Counties  (§  58*)— Government— Decision 
of  Board  of  County  Commissioners— Ap- 
peal. 

Under  the  provisions  of  section  1951.  Rev. 
Codes,  an  appeal  may  be  taken  to  the  district 
court  or  a  judge  thereof,  and  such  appeal  may 
be  tried  either  by  the  court  or  the  judge. 

[VA.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  §§  76-80;   Dec.  Dig.  §  58.*] 

4.  Municipal   Corporations   (§   12*)  —  Pro- 

CEBDINOS  for  INCORPORATION  —  EVIDENCE — 

Population. 

Held,  that  the  evidence  is  not  sufficient  to 
sustain  the  finding  of  the  court  that  there  were 
not  200  actual  residents  within  the  corporate 
limits  of  said  village  at  the  time  of  filing  the 
petition  for  incorporation  and  at  the  time  of 
making  the  order  of  the  board  incorporating  said 
town. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  12.*] 
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3l  DoiaoiLE  (§  4*)-AcTCAi.  Eksidence— Er- 

J»CT    OF   TeMPOBABY    ABSENCE. 

If  a  person  has  established  an  actual  rem- 
dence  in  a  town  or  village,  bis  temporary  ab- 
sence therefrom  would  not  forfeit  sucb  resi- 
dence. 

HEd.  Note. — For  other  cases,  see  Domicile, 
Cent  TUg.  {§  6-23 :    Dec.  Dig.  S  4.*] 

6.  Mttntcipai-  Corporations  (§  11*)— Incob- 
pobation— constbuotion  of  statute. 

The  proTisions  of  section  2222,  Rev.  Codes, 
aathorizing  the  incorporation  of  a  village  must 
be  liberally  construed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  20,  21;    Dec.  Dig. 

(Additional  Syllalut  b]/  Editorial  Staff.) 

7.  Doiucn-E  (I  5*)  —  Mabbieo  Wouan  and 
HiNOB  Child. 

The  domicile  of  a  married  woman  and  of 
Iter  minor  child  follows  that  of  her  husband. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  H  24r-35;    Dec  Dig.  f  5.*] 

Appeal  from  District  Court,  Nez  Perce 
County ;   Edgar  C.  Steele,  Judge. 

Proceedings  for  Incorporation  of  the  Vil- 
lage Of  no.  From  an  order  Incorporating  the 
Tillage,  W.  J.  Ramey  and  others  appealed  to 
tbe  District  Court  where  the  order  was  re- 
versed, and  tbe  village  and  others  appeal. 
Reversed  and  remanded,  with  Instructions. 

6.  Orr  McMinlmy  and  Ben  F.  Tweedy,  for 
appellants.  Chas.  L.  McDonald,  for  respond- 
ents. 

SULI/IVAN,  C.  J.  This  proceeding  in- 
volves tlie  action  of  the  board  of  county  com- 
missioners  of  Nez  Perce  county  In  the  incor- 
poration of  the  village  of  llo.  The  proceed- 
ings for  the  incorporation  of  said  village 
were  commenced  nnder  the  provisions  of  sec- 
tion 2222,  Rev.  Codes,  which  provides,  among 
other  thiiigs,  as  follows:  "That  whenever  a 
majority  of  the  taxable  inhabitants  of  any 
town  or  village,  not  heretofore  incorporated 
onder  any  law  of  tbis  state,  shall  present  a 
petition  to  the  county  board  of  the  county 
in  which  said  petitioners  reside,  praying  that 
they  may  be  incorporated  as  a  village,  des- 
ignating the  name  they  wish  to  assume  and 
tlie  metes  and  bounds  of  tbe  proposed  vil- 
lage, and-  if  sucb  county  board,  or  a  ma- 
jority of  tbe  members  thereof,  shall  be  satis- 
fied ^at  a  majority  of  tbe  taxable  inhabit- 
ants of  the  proposed  village  have  signed  sucb 
petition,  and  that  Inhabitants  to  tbe  number 
of  two  hundred  or  more  are  actual  resi- 
dents of  tbe  territory  described  In  tbe  peti- 
tion, th4  said  board  sball  declare  the  said 
proposed  village  Incorporated,  entering  tbe 
order  of  Incorporation  upon  their  records, 
and  designating  the  metes  and  bounds  there- 
of." The  proceedings  were  instituted  by  fil- 
ing a  proper  petition  with  the  said  board  of 
county  commissioners,  containing  the  signa- 
tures of  a  majority  of  the  taxable  inbabltants 
of  said  village,  and  praying  for  an  order  in- 
corporating said  village  as  a  municipal  cor- 


poration. The  prayer  of  the  petition  was 
granted  and  an  order  entered  incorporating 
said  village.  From  that  order  tbe  respond- 
ents, who  were  not  residents  of  the  terri- 
tory included  within  the  limits  of  said  vil- 
lage, but  were  residents  of  a  rival  town  near- , 
by  in  tbe  same  county,  appealed  from  said 
order  to  the  judge  of  the  district  court  of 
tbe  Second  judicial  district  for  Nez  Perce 
county.  At  the  hearing  on  the  appeal,  a  de- 
murrer to  the  notice  of  appeal  and  a  mo- 
tion to  dismiss  were  filed  and  overruled  by 
the  court  Thereafter  an  answer  was  filed 
by  the  petitioners  for  the  Incorporation  of 
said  village  and  the  main  issue  presented  to 
tbe  trial  court  was  whether  on  tbe  15tb  day 
of  April,  1909,  there  were  200  or  more  actual 
residents  in  the  territory  described  in  the  peti- 
tion for  incorporation.  After  hearing  the  evi- 
dence the  court  reversed  tbe  order  of  the 
board  incorporating  said  village,  on  tbe 
ground  that  there  were  not  200  actual  resi- 
dents within  the  territory  described  In  said 
petition,  and  this  appeal  is  from  tbe  order 
reversing  the  action  of  said  board. 

Appellants  assign  a  number  of  errm^  which 
may  be  considered  under  four  beads.  Tbe 
first  is,  that  no  appeal  lies  from  the  order  of 
the  board  of  county  commissioners  establish- 
ing a  mnnicipal  corporation.  There  is  noth- 
ing in  that  contention,  for  under  the  provi- 
sions of  section  1950,  Rev.  Codes,  "an  appeal 
may  be  taken  from  any  act,  order  or  proceed- 
ing of* the  board,  by  any  person  aggrieved' 
thereby,  or  by  any  taxpayer  of  the  county 
when  any  demand  is  allowed  against  the 
county  or  when  he  deems  any  such  act,  or- 
der or  proceeding  illegal  or  prejudicial  to 
the  public  Interests."  That  section  gives 
the  right  of  appeal  to  any  person  who  deems 
any  order  or  proceeding  of  the  board  Illegal 
or  prejudicial  to  the  public  Interest  The  re- 
spondents are  taxpayers  of  Nez  Perce  county 
and  they  declare  that  they  deem  tbe  act  in- 
corporating said  village  illegal  and  preju- 
dicial to  tbe  public  interests.  As  a  general 
rule,  no  person  except  one  aggrieved  or  hav- 
fng  some  Interest  in  litigation  has  any  right 
to  appeal.  That  section  of  the  statute,  how- 
ever, authorizes  an  appeal  to  be  taken  by  a 
taxpayer  in  the  county  from  any  order  which 
he  may  deem  prejudicial  to  the  public  inter- 
est. The  wisdom  of  permitting  a  person  to 
appeal  from  an  order  Incorporating  a  village 
by  one  who  is  not  a  resident  within  the  ter- 
ritory of  such  village  is  a  matter  to  be  de- 
termined by  the  Legislature,  and  they  have 
determined  it  by  the  provisions  of  said  sec- 
tion 1950,  and  this  court  cannot  question  the 
wisdom  of  the  Legislature  in  that  matter,  but 
must  declare  the  law  as  It  is  written.  Rey- 
nolds V.  Board  of  County  Com'rs,  6  Idaho. 
787,  59  Pac.  730;  School  Dlst  v;  RJce,  11 
Idaho,  99,  81  Pac.  155.  See.  also,  Gardner  v. 
Blaine  County,  15  Idaho,  698,  99  Pac.  826. 

The  next  error  assigned  is  to  the  eftect  that 
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the  appeal  was  taken  to  the  judge  of  the 
district  court  Instead  of  the  district  court, 
and  no  right  existed  to  hear  evidence  on  the 
facts  or  to  reverse  the  order  of  the  tK>ard. 
Section  1951,  referring  to  appeals  that  may 
be  tnlcen  under  said  section  1950,  provides 
that  such  appeals  may  be  talcen  to  the  dis- 
trict court  or  a  judge  thereof  and  under 
that  provision.  If  the  appeal  is  taken  to  the 
judge  Instead  of  the  court,  either  the  judge 
or  the  court  may  try  the  matter  de  novo.  In 
case  a  determination  thereof  requires  a  trlaL 
Such  assignment  is  without  merit. 

The  next  error  assigned  is  that  the  court 
erred  in  finding  from  the  evidence  submitted 
that  there  were  not  200  actual  residents  with- 
in the  corporate  limits  of  said  village  at  the 
time  of  filing  the  petition  and  making  said 
order  by  the  board.  The  determination  of 
that  question  Involves  a  review  of  the  evi- 
dence, and  it  is  contended  by  counsel  for 
respondent  that  the  specification  of  error  in 
regard  to  the  insufficiency  of  the  evidence  Is 
not  sufficient  to  authorize  this  court  to  re- 
view the  evidence.  We  cannot  agree  with 
that  contention.  Nearly  all  of  the  evidence 
introduced  at  the  hearing  was  in  regard  to 
the  number  of  inhabitants  residing  within 
the  limits  of  said  village,  and  the  court  based 
Its  decisloa  npon  the  ground  that  said  ter- 
ritory did  not  contain  200  actual  residents  at 
the  Ume  said  order  was  made,  and  held,  for 
that  reason,  said  board  was  without  juris- 
diction to  make  said  order.  The'  assign- 
ment of  error  Is  sufflcient  to  authorize  the 
court  to  review  the  evidence  upon  that  ques- 
tion. One  witness  on  behalf  of  respondents 
teitified  that  "he  thought"  be  was  acquainted 
with  all  of  the  people  In  Ilo;  that  he  did 
not  know  definitely  that  he  was  and  that  a 
number  of  the  persons  claimed  by  appellants 
to  have  been  actual  residents  of  Ilo  on  the 
15th  of  April,  1909,  were  not  such  residents. 
In  response  to  the  question,  "What  do  you 
consider  residence?"  he  testified  as  follows: 
"Well,  I  consider  when  a  person  moves  to  a 
place  with  the  intention  of  making  that  place 
their  home,  and  lived  there  long  otough  to 
be  a  qualified  voter,  a  qualified  elector  of 
that  precinct,  that  they  have  established  their 
residence."  The  answer  to  that  question 
dearly  indicates  upon  what  theory  the  wit- 
'ness  testified  that  certain  persons  were  not 
residents  of  said  town  and  that  he  clearly 
misinterpreted  the  term  "actual  residents." 
as  used  in  said  section  2222.    Another  wit- 


ness testified  that  be  worked  In  a  store  In 
Vollmer  and  that  bis  occupation  caused  him 
to  go  around  the  town  of  Ilo,  and  that  ue 
delivered  merchandise  around  that  town, 
and  stated:  "From  my  knowledge  of  the 
town,  there  were  not  200  actual  residents  in 
these  boundaries  on  April  15th."  Taking  hla 
evidence  as  a  whole,  it  clearly  shows  that 
this  witness  was  guessing  at  the  number  of 
inhabitants  there;  whereas,  three  witnesses 
on  behalf  of  the  village  testified  that  the  ter- 
ritory included  In  said  town  of  Ilo  bad  ex- 
ceeding  200  "actual  residents"  on  the  15th  of 
April,  1909,  and  also  presented  a  census  list 
giving  the  names  and  the  number  of  Inhabit- 
ants. We  do  not  think  a  mere  guess  by  a 
witness  is  sufficient  to  make  a  substantial 
conflict  in  the  evidence  where  three  witnesses 
testify  positively  that  there  were  more  than 
200  actual  residents  within  the  confines  ot 
the  territory  sought  to  be  incorporated.  Ida- 
ho  Mercantile  Co.  v.  Kalanquln,  8  Idaho,  101, 
60  Pac.  933;  Wilsou  v.  Vogeler,  10  Idaho,  599, 
79  Pac.  608;  Branson  t.  Caruthers,  49  CaL 
374 ;  Field  v.  Shorb,  99  Cal.  661,  34  Pac.  604. 

The  fourth  assignment  of  error  Is  to  the 
effect  that  the  court  erred  In  finding  that 
there  were  not  200  actual  residents  within 
the  corporate  limits  of  said  village.  Con- 
siderable testimony  was  taken  whereby  It 
was  attempted  to  show  that  certain  persons 
were  not  "actual"  residents  within  the  cor- 
porate limits  of  the  town  on  April  15,  1909, 
but  if  a  person  were  an  Inhabitant — an  ac- 
tual resident — of  the  town  of  Ilo  on  April 
15,  1009,  bis  temporary  absence  would  not 
change  his  residence.  It  Is  a  well-recognized 
rule  of  law  that  the  domicile  of  a  married 
woman  follows  that  of  her  husband,  as  well 
as  the  domicile  of  the  minor  child,  and  a 
temporary  absence  would  not  be  sufflcient  to 
cause  them  to  lose  their  actual  residence  In  a 
town. 

The  provisions  of  said  section  2222  autbor- 
Izlng  the  incorporation  of  villages  should  be 
liberally  construed,  and  we  are  satisfied  from 
the  whole  record  that  tbe  decision  of  the 
court  setting  aside  tbe  order  of  the  board  In- 
corporating said  village  must  be  set  aside, 
and  it  is  so  ordered,  and  the  cause  remanded 
to  the  trial  court,  with  Instructions  to  affirm 
the  order  of  said  board  incorporating  said 
village  of  Ilo.  Costs  of  this  appeal  ai« 
awarded  to  the  appellants. 

AILSHIB^  J,,  concnnk 
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BOLEXS  et  al.  t.  CITY  OF  HUTCHINSON. 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

(St/Uahut  if  the  Court.) 

1.  fiMiNKNT  Domain  (§  118*)— Rights  of  Way 
— Chanob  or  Use. 

A  city  was  granted  an  easement  to  lay 
tiiiee  or  more  24-mcb  pjpes  in  a  certain  strip 
ot  the  eraotor's  land  '25  feet  wide,  which  ex- 
tended from  a  creek  to  a  canal  for  the  passage 
of  water,  and  the  cily  subsequently  finding  it  to 
be  inadequate  for  the  purpose  undertook  to  dig 
and  substitute  an  open  ditch  25  feet  wide  in- 
stead of  the  drainage  pipes,  without  the  consent 
of  the  grantor,  and  without  condemning  a  right 
of  way  for  the  ditch.  Held,  that  the  easement 
granted  measured  the  rights  of  the  parties,  and 
that  it  did  not  give  the  city  the  right  to  an 
open  ditch  along  the  strip  where  the  pipes  were 
laid,  and,  further,  that  toe  additional  servitude 
cannot  be  Imposed  against  the  will  of  the  gran- 
tor without  a  condemnation  proceeding. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  |  803;    Dec.  Dig.  §  11&*] 

2.  E^nif  Birr  domain  (|  118*)— Rights  of  Wat 
— Chaiiok  of  Use. 

The  (act  that  the  open  ditch  might  result 
in  benefit  to  the  grantor's  land  does  not  war- 
rant the  city  in  making  a  substantial  change  in 
the  etsement  or  in  enlarging  the  use  granted 
vitliODt  the  consent  of  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  303;    Dec.  Dig.  |  118.*] 

3.  Bkirent  Domain  ({  275*)— Impropeb  Use 
— iNJUHCTioN — Grounds. 

Tb«  attempt  to  make  and  use  the  open 
waterway  in  place  of  the  drainage  pipes  witb- 
ont  obtaining  the  consent  of  the  grantor  or  the 
legal  right  to  do  so  may  be  restrained  by  in- 
JoDction. 

[Bd.  Note.— For  other  cases,  see  E>minent  Do- 
main, Cent.  Dig.  i  76d;   Dec.  Dig.  {  275.*] 

Appeal  from  District  Court,  Reno  County. 

Action  by  James  M.  Rolens  and  others 
against  the  City  of  Hutchinson.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Rever- 
sed and  remanded,  with  directions. 

Taylor  &  Neeley,  for  appellants.  A.  W. 
Tyler  and  F.  !&  Martin,  for  appellee. 

JOHNSTON,  C.  J.  This  is  an  appeal  from 
«  Judgment  refusing  to  grant  a  temporary 
Injunction  against  the  city  of  Butcbinson  in 
wbicb  the  court  was  asked  to.  restrain  the 
city  from  the  construction  of  an  open  drain- 
age ditch  across  the  appellants'  lands.  The 
appellants  are  the  grantees  of  A.  J.  Mallck, 
who  owned  a  small  tract  of  land  In  the  city 
of  Hutchinson,  across  which  Cow  creek,  a 
tortuous  stream  carrying  considerable  water, 
flows.  On  the  west  side  of  appellants'  lands 
a  drainage  canal  had  been  built  by  the  city 
(or  the  purpose  of  carrying  off  the  flood 
waters  of  Cow  creek.  In  1908  the  city  un- 
dertook to  straighten  the  course  of  Cow  creek 
running  through  appellants'  lands,  and  thus 
prevent  an  overflow  upon  the  grounds  by 
damming  up  Cow  creek  at  a  point  near  Its 
entrance  upon  appellants'  lands,  and  causing 
the  water  to  flow  through  the  drainage  canal 
west  of  appellants'  lands  for  some  distance. 
By  an  agreement  entered  Into  by  the  city 


of  Hutchinson  and  Mallck,  be  granted  to  the 
city  the  right  to  conduct  the  waters  from 
the  drainage  canal  into  Cow  creek  at  a  point 
several  hundred  feet  below  the  dam  by  lay- 
ing drainage  pipes  In  and  across  the  lands  of 
appellants  to  the  bed  of  Cow  creek.  Under 
this  agreement  the  city  laid  three  24-lnch 
pipes  in  and  through  the  Mallck  land  for  a 
distance  of  267  feet  The  extent  of  the  ease- 
ment and  the  right  of  the  city  under  it  is  the 
main  controversy  in  this  action.  The  purpose 
of  the  city  in  damming  the  creek  and  turn- 
ing the  water  into  the  canal  and  then  back 
Into  and  through  drainage  pipes  was  to  elim- 
inate several  curves  or  beads  In  the  creek 
on  appellants'  lands,  thus  straightening  the 
stream  and  preventing  overflows.  The  ma- 
terial part  of  the  Instrument  creating  the 
easement  is  "a  right  of  way  or  easement  for 
the  purpose  of  laying  3  or  more  lines  of  24- 
Inch  pipe  in  and  across  the  land  of  grantors 
from  the  drainage  canal  to  Cow  creek.  Said 
right  of  way  and  easement  to  be  25  feet  wide 
and  located  as  follows,"  describing  the  loca- 
tion of  the  line  which  was  267  feet  long. 
The  Instrument  conveying  the  easement  Is 
formal  and  complete.  The  city  claimed  the 
right  and  had  begun  to  dig  up  the  three 
drainage  pipes  laid  across  the  appellants' 
lands  by  virtue  of  the  easement  because  of 
their  Inadequacy  for  drainage  purposes,  and 
to  substitute  and  maintain  an  open  ditch 
25  feet  wide  along  the  strip  of  land  in 
which  the  city  bad  been  given  the  right 
to  lay  the  pipes.  The  city  admits  that  In 
the  digging  of  such  open  ditch  the  dirt  will 
be  piled  temporarily  on  the  lands  of  appel- 
lants, but  insists  that  the  city  has  the  right 
under  the  easement  granted  to  maintain  la 
the  place  of  the  pipes  an  open  ditch,  and  thus 
prevent  the  appellants  from  the  use  of  the 
surface  of  tbelr  lands  over  the  drainage 
pipes.  The  Injunction  was  refused,  and  ap- 
pellants are  here  contending  that  they  were 
entitled  to  an  order  enjoining  the' appellee 
from  proceeding  with  the  construction  of  an 
open  ditch  without  their  consent,,  or  with- 
out condemning  the  interest  proposed  to  be 
taken  in  excess  of  that  granted,  and  the 
making  of  compensation  therefor  in  the  man- 
ner prescribed  by  law.  The  easement  in  con- 
troversy was  created  by  an  express  grant, 
and  It  must  be  held  to  be  the  measure  of 
the  rights  of  the  parties.  The  city  was 
granted  the  right  to  lay  3  or  more  24- 
inch  pipes  In  a  certain  25-foot  strip  extend- 
ing from  the  canal  to  the  creek  a  distance 
of  267  feet.  Under  this  easement  the  city 
Is  entitled  to  lay  as  many  24-lnch  pipes  as 
can  be  placed  in  the  strip,  but  the  easement 
to  lay  pipes  in  the  ground  differs  greatly 
from  one  to  construct  and  maintain  an  open 
canal  across  the  land.  An  open  waterway 
dividing  an  owner's  land,  and  depriving  him 
of  all  benefit  of  the  use  of  the  surface  under 
which  the  pipes  were  laid  would  constitute 
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an  increase  of  the  burden  Imposed  and  an 
enlargement  of  the  use  actually  granted.  In 
Etorllngton  v.  Painter,  7  Pa.  473,  It  was  de- 
cided that  "the  grantee  of  a  water  course 
cannot  use  It  for  any  purpose  that  would 
Increase  the  flow,  enlarge  the  ditch,  or  affect 
the  water  in  any  way  different  from  that  use 
for  which  the  water  course  was  granted." 
The  city  can  c'laim  no  more  under  the  grant 
than  the  right  to  lay  and  maintain  pipes,  and 
incidentally  to  this  it  probably  has  the  right 
to  enter  upon  the  land  for  the  purpose  of 
making  necessary  repairs,  while  the  owner 
who  granted  the  easement,  and  in  whom  the 
title  to  the  land  remains,  is  entitled  to  make 
any  and  every  use  of  the  land,  and  to  the 
profits  derivable  .from  such  use,  providing 
they  are  not  inconsistent  with  the  enjoyment 
of  the  easement.  In  Bumham  v.  Kevins, 
144  Mass.  88,  10  N.  E.  494,  59  Am.  Rep.  61, 
it  was  said:  "These  general  principles  are 
that  a  man  who  owns  land  subject  to  an  ease- 
ment has  the  right  to  use  his  land  in  any 
way  which  is  not  inconsistent  with  the  ease- 
ment; and  that  the  extent  of  the  easement 
claimed  must  be  determined  by  the  true  con- 
struction of  the  grant  or  reservation  by  which 
it  is  created,  aided  by  any  circumstances  sur- 
rounding the  estate,  and  the  parties  which 
have  a  legitimate  tendency  to  show  the  in- 
tention of  the  parties."  In  behalf  of  the 
city  it  is  argued  that  there  Is  no  recital  in 
the  deed  specifically  reserving  to  the  grantor 
the  right  to  use  the  surface  of  the  land, 
but  there  was  no  necessity  to  reserve  that 
which  was  not  granted.  The  specific  grant 
plainly  implies  that  everything  not  granted 
is  reserved  to  the  owner  of  the  fee.  In  a 
Massachusetts  case  where  something  was 
claimed  because  of  the  lack  of  such  a  reser- 
vation It  was  said:  "The  fact  that  there  is 
no  clause  reserving  to  the  grantor  what  is  not 
granted  Is  equally  without  significance.  A 
proper  way  of  limiting  an  easement  Is  to 
specify  the  purposes  for  which  it  is  to  be 
used.  If  an  easement  Is  so  limited,  the  land 
subjected  thereto  cannot  be  used  by  the  gran- 
tee of  the  easement  for  any  other  than  the 
purposes  named.  As  well  might  It  be  argued 
that  when  a  life  estate  Is  carved  out  of  a 
fee  It  Is  not  enough  that  all  that  Is  granted 
is  a  life  estate.  In  order  that  the  reversion 
should  be  preserved  to  the  original  owner 
For  the  same  reason  it  Is  of  no  Importance 
that  the  words  'for  no  other  purpose  whatso- 
ever" found  In  the  grant  of  1856  are  omitted 
from  the  grant  in  question.  It  Is  enough  if 
an  easement  Is  limited  to  a  specific  purpose." 
Gray  v.  Cambridge,  189  Mass.  405,  76  N.  E. 
195,  2  L.  R.  A.  (N.  S.)  976.  The  contention  is 
that  the  pipe  drainage  plan  is  inadequate, 
and  that  public  interest  and  safety  requires 
an  open  waterway.  If  the  present  plan  en- 
dangers the  health  and  safety  of  the  city.  It 
devolves  on  the  authorities  to  devise  and  car- 
ry out  a  more  effective  one,  and  the  law 
points  out  a  method  by  which  the  city  may 
obtain  an  open  waterway,  but  the  necessity, 


however  pressing,  does  not  warrant  the  tak- 
ing of  private  property  for  that  purpose  with- 
out compensation.  If  an  additional  ease- 
ment Is  required,  and  private  property  Is  nec- 
essary, cities  of  the  class  in  which  Hutchin- 
son belongs  may  acquire  it  by  a  condemna- 
tion proceeding,  but  such  property  cannot  be 
appropriated  until  adequate  compensation  Is 
provided  for  or  made.  Gen.  St.  1900,  {  1410. 
It  Is  contended  that  the  straightening  of  the 
stream  and  the  making  of  a  new  waterway 
was  beneficial  to  the  landowner,  but  this  may 
have  been  one  of  the  considerations  that 
entered  Into  the  original  grant  of  the  ease- 
ment If  a  condemnation  proceeding  Is  had 
for  an  open  waterway  which  Is  of  benefit 
to  the  landowner,  that  benefit  may  be  con- 
sidered In  determining  the  compensation  to 
be  awarded  him,  but  the  mere  fact  thfit  an 
appropriation  of  private  property  may  result 
in  benefit  or  that  a  change  of  an  easement 
granted  might  Improve  the  landowner's  prop- 
erty Is  no  reason  why  the  city  may  change 
the  easement  or  enlarge  the  use  against  bis 
will.  The  city  cannot  take  more  than  was 
granted  without  consent  or  compensation 
whether  it  is  productive  of  either  benefit  or 
injury.  It  has  been  said  that:  "No  one  has 
a  right  to  compel  another  to  have  bis  prop- 
erty Improved  in  any  particular  manner;  It 
is  as  illegal  to  force  him  to  receive  a  bene- 
fit as  to  submit  to  an  injury."  Merrltt  v. 
Parker,  1  N.  J.  Law,  460.  In  Jaqul  v.  John- 
son, 27  N.  J.  Bq.  526,  it  was  held  that  a  pro- 
posed change  in  an  easement  for  conducting 
water  which  it  was  said  would  cause  no 
more  Injury  than  the  easement  actually 
granted  could  be  enjoined.  The  court  said: 
"It  seems  to  me  to  be  quite  clear,  also,  that 
the  right  is  wanting  In  the  appellant,  against 
the  objection  of  the  appellee,  to  bed  the  water 
pipes  beneath  the  surface  of  the  ground, 
where,  before,  they  were  above,  or  to  make 
any  substantial  change  In  the  relation  of 
the  pipe  to  the  surface  of  the  appellee's 
lands,  from  the  manner  of  its  use  and  posi- 
tion at  the  time  of  the  conveyance.  It  is  no 
proper  answer  to  his  objection.  In  such  case, 
to  say  that  it  will  Injure  him  no  more  or  less 
than  the  others,  or  benefit  him.  One  may  not 
Invade  the  property  of  another,  and  justify 
or  excuse  the  legal  wrong  because  attended 
by  no  actual  Injury  to  such  property,  and 
especially  so  when  the  question  of  whether 
Injurious  or  not  rests  only  on  the  opinion  of 
the  trespasser."  In  Dickenson  v.  Grand 
Junction  Canal  Company,  15  Beav.  260,  on  an 
application  for  an  Injunction  for  the  viola- 
tion of  an  agreement  as  to  the  use  of  a 
waterway.  It  was  held  to  be  no  answer  to  say 
that  the  alterations  would  not  be  Injurious, 
or  to  even  prove  that  they  were  beneficial  to 
the  complainants.  Likewise  It  has  been  held 
that  an  owner  of  a  flume  across  another's 
land  has  no  right  on  its  decay  to  erect  a  large 
one  even  if  it  should  turn  out  to  be  more 
advantageous  to  the  owner  of  the  land.  Dew- 
ey V.  BeUOws,  9  N.  U.  282.    So,  also,  It  was 
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held  in  Johnston  ▼.  Hyde,  32  N.  J.  Eq.  446, 
tbat  the  grantee  of  an  easement  for  an  open 
raceway  over  the  lands  of  another  could  not 
-nlthout  his  consent  be  compelled  to  accept 
the  snbstltutlon  of  a  covered  aqueduct  or  any 
other  conduit  In  lieu  of  the  original  open  one. 
See,  also,  Allen  t.  San  Jose  Land  &  W.  Co., 
92  Cal.  138,  28  Pac.  215,  15  L.  R.  A.  93; 
Hulme  et  al.  y.  Sbrere,  4  N.  J.  Eq.  11& 

Reference  is  made  by  appellee  to  the  ob- 
ligations of  the  parties  to  the  lower  riparian 
owners  on  the  creek.  Whatever  these  ob- 
ligations may  be,  and  whether  the  riparian 
owners  can  require  the  opening  of  the  old 
creek  bed  from  which  the  water  was  diverted 
and  compel  Its  flow  through  the  natural  chan- 
nel are  questions  not  Involved  In  this  contro- 
versy. The  litigation  is  confined  to  the  rights 
of  the  city  and  appellants  under  the  granted 
easement  It  Is  not  proposed  to  turn  the 
water  back  Into  the  dry  channel  of  (Tow 
creek,  but  the  dty  is  undertaking  to  make  a 
substantial  change  In  the  easement,  and  to 
impose  burdens  upon  appellants'  lands  with- 
out their  consent  that  are  not  warranted  by 
the  deed  granting  It  a  right  to  a  waterway 
through  their  lands. 

There  Is  no  doubt  that  appellants  are  en- 
titled to  the  remedy  Invoked.  Injunction  is 
a  proper  remedy  to  prevent  a  party  from  tres- 
passing upon  and  using  a  way  over  the  land 
of  another  without  his  consent,  where  such 
trespass  or  use,  if  continued,  would  ripen  into 
an  easement  Klrkendall  v.  Hunt,  4  Kan. 
614;  City  Of  Kansas  v.  K.  P.  Ry.,  18  Kan. 
831;  Polrler  v.  Fetter,  20  Kan.  47;  Hansel- 
man  V.  Bom,  71  Kan.  573,  81  Pac.  192;  Coun- 
cil Grove  Township  v.  Bovnnan,  76  Kan.  563, 
92  Pac.  550;  Winslow  v.  City  of  Vallejo,  148 
OaL  723,  84  Pac.  191,  6  I*  R.  A.  (N.  S.)  851, 
113  Am.  St  Rep.  349 ;  High  on  Injunctions, 
{  622. 

Under  the  pleadings  appellants  were  en- 
titled to  an  Injunction,  and  therefore  the 
judgment  will  be  reversed  and  the  cause  re- 
manded, with  directions  to  grant  the  Injunc- 
tion applied  for.    All  the  Justices  concurring. 

(S  Kan.  476) 

DOBSON  T.  HOLMES. 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

(Syllabiu  hy  t\«  Court.) 
ExccirroRS  and  Adminibtsatobs  (|  71*)— Iw- 

VKNTOBT  —  AFPEALABUE  OBDEBB  —  "DBCI- 
SION." 

A  decision  of  a  probate  court  denying  the 
application  of  an  interested  party  for  an  order 
requiring  the  administrator  to  make  an  addi- 
tional inventory  of  property,  claimed  to  belong 
to  the  estate,  but  omitted  from  the  inventory  on 
file.  Is  a  final  "decision"  of  a  matter  arising 
nnder  the  jurisdiction  of  that  court,  and  an  ap- 
peal may  be  taken  therefrom. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  320;  Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1897-1902;    vol.  8,  p.  7629.] 


Appeal  from  District  Court,  Barber  County. 

Action  by  Cora  Dobson  against  J.  E. 
Holmes,  administrator.  The  probate  court 
rendered  judgment  for  defendant,  and  plain- 
tiff appeals  from  a  judgment  of  the  district 
court  dismissing  her  appeal.  Reversed  and 
remanded,  with  directions. 

G.  M.  Martin  and  A.  M.  Appelget  for  ap- 
pellant   Noble  &  Tlncber,  for  appellee. 

BENSON,  J.  The  district  court  dismissed 
an  appeal  from  the  following  decision  of  the 
probate  court  holding  that  it  was  not  an  ap- 
pealable order :  "The  above  matter  came  on 
for  hearing  upon  the  affidavit  of  Cora  Dob- 
son, the  widow,  *  *  *  and  upon  the  ad-, 
mlnlstrator's  oral  answer  to  the  court's  cita- 
tion, which  said  answer  was  under  oatb. 
*  *  *  And  the  court  having  heard  the  evi- 
dence, •  •  •  does  hereby  overrule  the 
said  motion  and  affidavit  of  the  said  Cora 
Dobson,  and  holds  that  said  property,  to  wit, 
the  horse  and  wagon,  are  not  the  property  of 
the  said  estate,  and  that  they  have  not  been 
converted  by  the  administrator  to  his  own 
use,  and  the  court  further  finds  that  the  gross 
appraisement  of  the  stock  of  merchandise  and 
fixtures  that  came  into  the  hands  of  the  ad- 
ministrator were  not  at  the  time  of  greater 
value  than  $1,450,  as  shown  by  the  aggregate 
Inventory  filed  herein  by  the  administrator 
on  the  2l8t  day  of  January,  A.  D.  1909.  It 
Is  ordered  tbat  the  administrator  make  no 
further  accounting  to  the  estate  and  to  the 
heirs  of  the  said  estate  than  as  herein  al- 
ready made  except  for  such  other  property 
as  may  hereafter  come  to  bis  hands,  as  is 
provided  by  law." 

The  citation  referred  to  was  Issued  upon 
an  affidavit  charging  that  certain  property 
belonging  to  the  estate,  and  described  there- 
in, had  been  omitted  from  the  inventory,  and 
that  other  property  mentioned  therein  had 
not  been  properly  Inventoried,  and  asking 
that  the  administrator  be  required  to  appear 
and  answer  such  questions  as  might  be  asked 
touching  the  effects  of  the  decedent  and  the 
disposition  made  of  them. 

The  proceeding  was  treated  by  the  probate 
court  and  the  parties  as  an  application  for  an 
order  requiring  the  administrator  to  return 
an  additional  inventory  of  the  property  de- 
scribed In  the  affidavit,  and  will  he  so  consid- 
ered here.  The  order  denied  the  application. 
If  it  is  a  final  decision,  within  the  meaning 
of  the  statute,  the  appeal  should  not  have 
been  dismissed.  The  statute  provides  that  ap- 
peals may  be  taken  "where  there  shall  be  a 
final  decision  of  any  matter  arising  under 
the  Jurisdiction  of  the  probate  court,  except 
in  cases  of  habeas  corpus  and  injunction." 
Gen.  St  1909,  {  3624. 

It  Is  contended  that  the  dedslon  was  not 
final,  because  the  title  to  the  property  In 
question  could  not  be  finally  determined  In 
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tbrt  proceeding.  Bat  this  Is  not  the  test  of 
a  final  decision,  as  tliat  term  is  used  in  the 
statute.  It  was  said  in  Hartwig  t.  Flynn,  79 
Kan.  595,  100  Pac.  642,  upon  which  the  ap- 
pellee seems  to  rely,  that  "the  probate  court 
•  *  •  has  Jurisdiction  incidentally  to  de- 
termine the  title  to  property  apparently  be- 
longing to  the  estate,  but  to  which  the  admin- 
istrator or  some  third  party  makes  claim; 
but  such  determination  Is  merely  for  the  pur- 
pose of  facilitating  the  orderly  progress  of 
business  in  that  court,  and  does  not  deter- 
mine the  ultimate  rights  of  the  parties." 

Original  Jurisdiction  is  rested  in  probate 
courts  to  determine  what  property  should  be 
placed  upon  an  inventory.  If  that  authority 
did  not  exist,  orderly  administration  would 
be  obstructed.  But  such  determination  is  not 
a  final  adjudication  of  the  title  to  the  prop- 
erty as  against  adverse  claimants.  The  in- 
ventory furnishes  the  basis  upon  which  the 
administrator  must  account  If  the  title  to 
any  of  the  property  so  inventoried  is  shown 
to  be  in  another,  the  administrator  may  have 
a  proper  credit  for  its  value.  If  other  prop- 
erty comes  to  his  hands,  be  may  be  charged 
therewith  upon  an  additional  inventory. 

It  was  held  in  Swayze  t.  Wade,  25  Kan. 
651,  that  an  order  withdrawing  property  from 
an  inventory  on  the  ground  that  It  was  ex- 
empt from  the  payment  of  debts  of  the  de- 
cedent was  a  decision  from  which  an  appeal 
could  be  taken.  The  court  said:  "The  ap- 
peal was  taken  from  the  order  making  an  al- 
lowance to  the  widow  of  the  sum  of  |2,340.- 
57,  absolutely  for  the  use  of  herself  and 
children.  By  the  terms  of  the  order,  this 
sum  was  withdrawn  from  the  assets  of  the 
estate  as  property  exempt  by  law  from  the 
payment  of  any  of  the  debts  of  the  deceas- 
ed, and  the  administratrix  was  allowed  cred- 
it for  such  sum.  •  •  •  Therefore,  as  the 
order  appealed  from  was  in  the  nature  of  an 
allowance  to  the  widow,  and  a  final  decision 
of  the  probate  court,  the  appeal  was  properly 
taken,  and  the  district  court  rightly  denied 
the  motion  to  dismiss  the  action." 

In  Wolfley  v.  McPherson,  61  Kan.  492,  59 
Pac.  1054,  it  was  held  that  an  order  classify- 
ing a  demand  allowed  against  an  estate  is  a 
decision,  and  that  a  subsequent  order  vacat- 
ing such  classification  is  likewise  a  decision, 
from  which  an  appeal  may  be  taken. 

In  a  proceeding  In  a  probate  court  In  Mis- 
souri, commenced  by  an  administrator  of  the 
estate  of  a  deceased  partner  in  which  the 
surviving  partner  was  cited  to  show  cause 
why  he  should  not  turn  over  certain  property 
to  the  administrator,  it  was  held  that  an  or- 
der denying  the  relief  prayed  for  was  ap- 
pealable. The  court  said:  "We  think  the 
concluding  clause  of  the  first  section  of  the 
eighth  article  of  our  administration  law, 
which  allows  an  appeal  'in  all  cases  where 
there  shall  be  a  final  decision  of  any  matter 
arising  under  the  provisions  of  this  law,'  is 
sufflcleutly  broad  to  allow  the  appeal  In  this 
case.    The  decree  was  final,  so  far  as  the  ci- 


tation was  concerned,  and  although  its  re- 
sults did  not  prevent  the  institution  and  pros- 
ecution of  other  proceedings  In  the  probate 
court,  the  Judgment  of  the  probate  court  was 
final  as  to  the  one  instituted."  McCrary, 
Adm'r,  v.  Menteer,  58  Mo.  446. 

In  the  same  state  it  is  held  that  an  appeal 
lies  from  a  final  order  of  a  probate  court, 
made  In  a  proceeding  against  a  party  charg- 
ed with  concealing  or  embezzling  the  prop- 
erty of  the  estate  of  a  deceased  person,  un- 
der a  statute  allowing  an  appeal,  "when  there 
shall  be  a  final  decision  of  any  matter  aris- 
ing under  this  law"  (the  act  relating  to  ad- 
ministrators. Wag.  St  c.  2,  art.  8,  {  1).  Ruff 
V.  Doyle,  Adm'x  of  Doyle,  56  Mo.  301.  An 
appeal  was  taken  In  this  state  In  such  a  pro- 
ceeding (under  Gen.  St  1909,  §{  3632-^),  and 
the  Judgment  was  reviewed  In  this  court ;  but 
the  question  whether  the  order  was  appeal- 
able was  not  presented.  Vaughan  v.  Brown, 
81  Kan.  1,  1(»  Pac  30,  Titles,  however,  are 
not  finally  adjudicated  In  a  proceeding  un- 
der this  statute.  Ex  parte  Moran,  112  Pac. 
94;  Humbarger  v.  Humbarger,  72  Kan.  412, 
83  Pac.  1095,  115  Am.  St  Rep.  204. 

The  word,  "decision,"  used  in  this  statute, 
is  one  of  broader  signification  than  "Judg- 
ment." Wolfiey  V.  McPherson,  61  Kan.  492, 
59  Pac.  1054.  An  order  wliich  disposes  of 
property  the  subject-matter  of  an  action  or 
proceeding  in  which  It  is  made,  so  far  as  the 
court  which  made  it  Is  concerned,  is  a  final 
drder,  although  the  title  to  such  property  may 
be  litigated  in  some  other  action  or  proceed- 
ing. In  discussing  the  meaning  of  the  term, 
"a  final  Judgment  or  decree,"  used  In  the  fed- 
eral Judiciary  act  providing  for  a  review  of 
the  Judgments  of  state  courts.  Chief  Justice 
Marshall,  speaking  of  a  Judgment  denying  a 
writ  of  prohibition,  said:  "We  think,  also, 
that  It  was  a  final  Judgment  In  the  sense  In 
which  that  term  Is  used  in  the  tweuty-flfth 
section  of  the  Judicial  act  If  it  were  appli- 
cable to  those  Judgments  and  decrees  only  In 
which  the  right  was  finally  decided,  and 
could  never  again  be  litigated  between  the 
parties,  the  provisions  of  the  section  would 
be  confined  within  much  narrower  limits  than 
the  words  import  or  than  Congress  could 
have  intended."  Weston  et  al.  v.  City  Coun- 
cil of  Charleston,  2  Pet  449,  464,  7  L.  Ed.^ 
481. 

The  efTect  of  the  order  made  by  the  pro- 
bate court  was  to  deprive  the  estate,  for  the 
purposes  of  administration,  of  property  which 
interested  parties  claimed  belonged  to  it 
The  proceeding  was  one  within  the  Jurlsdle- 
tion  of  the  probate  court  It  Involved  prop- 
erty of  substantial  value,  and  the  decision 
marked  the  end  of  the  proceeding.  If  it  be 
possible,  as  suggested,  that  by  some  other 
proceeding  by  creditors  or  heirs,  the  claim 
can  t>e  again  asserted  and  litigated,  it  does 
not  change  the  nature  of  the  order  which  Ju- 
dicially determined  that  the  administrator 
should  not  be  charged  with  the  property  in 
question.    It  was  therefore  an  appealable  ox- 
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der.  Bany  t.  Brlggs,  22  Micfa.  201 ;  Lalande 
T.  McDonald.  2  Idaho  (Hasb.)  307,  13  Pac. 
S4T;  Belt  v.  Davis,  1  Cal.  134;  Martin  v. 
Martin,  170  HI.  18,  48  N.  E.  694. 

The  Jndgment  Is  rerersed,  and'  the  cause 
ronanded,  with  directions  to  overrule  the  mo- 
tion to  dismiss,  and  to  hear  the  appeal.  All 
the  Justices  concurring. 


(a  Kan.  am 

BULL  et  al.  v.  KELLVTI  et  al. 
(Supreme    Cktnrt  of  Kansas.     Dec   10,  1910.) 

(Svttabut  by  the  Court.) 

i.  Municipal  Cobporations  (i  966*)— Taxes 

— Pbopbbtt  Subject. 

Section  15  of  chapter  261  of  the  Laws  of 
1889,  vacating  certain  speciBed  blocks  in  the  city 
of  Cimarron,  and  section  67  of  the  same  act,  va- 
cating the  streets  and  alleys  within  the  bounda- 
ries of  vacated  blocks,  when  read  together  had 
the  effect  of  vacating  solid  portions  of  the  town 
site,  more  than  five  acres  in  extent.  Section  1 
of  chapter  66  of  the  Laws  of  1893,  excluding 
from  any  town  site  portions  thereof  more  than 
five  acres  in  extent  theretofore  vacated  by  the 
Legislatare,  applied  to  such  portions  of  the  city 
of  Cimarron,  and  operated  to  exclude  them  from 
the  corjMrate  limits  of  the  city. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |!  2045-2061;  Dec. 
Dig.  i  966.*] 

2.   STATtJTES   (I  90*)— COUBTB  (|  93*)— SPEOIAI. 

^ws — Stare  Decisis. 

If  the  question  were  a  new  one,  section  1 
of  chapter  66  of  the  Laws  of  1893,  as  applied  to 
the  facts  of  this  case,  would  doubtless  be  held 
to  confer  corporate  power  by  special  act,  and 
consequently  to  be  unconstitutional.  Since, 
however,  the  section  was  tieid  to  be  constitu- 
tional in  1809,  In  the  case  of  Allen  v.  Town  Co., 
60  Kan.  857,  56  Pac  1131,  affirming  Town  Co. 
V.  Cityof  Smith  Center,  6  Kan.  App.  252,  51 
Pac  801,  the  doctrine  of  stare  decisis  applies, 
and  the  former  decision  will  not  be  disturbed. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  M  98-100;  Dec.  Dig.  {  00;*  Courts, 
Cent  Dig.  11  336-339;   Dec  Dig,  {  93.*] 

Amieal  from  District  Court,  Gray  County. 

Action  by  John  Bull  and  others  against  W. 
B.  Kell^  and  others.  .  From  the  Judgment, 
plaintiffs  appeal.  Beversed  and  remanded, 
with  directions. 

Jame»  B.  Naylor  and  B.  F.  Milton,  for  ap- 
pellants. Barry  Brlce  and  Scates  &  Watklns, 
Cor  appellees. 


BURCH.  J.  The  appellants.  Naylor  and 
Hollembeak,  sought  to  enjoin  the  collection 
of  taxes  levied  by  the  city  of  Cimarron  upon 
tracts  of  land  owned  by  them  and  claimed  to 
be  oatslde  the  city  limits.  Some  of  the  land 
affected  was  discharged  from  the  levy,  and 
this  appeal  Is  taken  from  the  Judgment  of 
tbe  district  court  holding  the  remainder  to 
be  within  the  dty  limits  and  therefore  sub- 
ject to  city  taxes. 

The  initial  question  Is  one  of  statutory  in- 
terpretation. 


In  1889  tbe  Legislature,  by  an  omnibus  act, 
vacated  portions  of  more  than  60  town  sites. 
Laws  1889,  c  261. 

Section  1&  of  the  act  relates  to  the  town 
of  Cimarron  and  reads  as  follows: 

"Sec.  15.  That  all  that  part  of  the  town  of 
Cimarron,  Gray  county,  Kansas,  lying  west 
of  tbe  west  line  of  Eighth  street ;  also  blocks 
thirty,  thirty-one,  forty-three,  forty-four, 
forty-nine,  fifty-four,  fifty-seven,  flfty-elght, 
sixty-two,  sixty-three,  sixty-four,  sixty-five, 
sixty-six,  sixty-seven,  seventy,  seventy-one, 
seventy-two,  seventy-four,  seventy-seven,  sev- 
enty-eight, eighty-two,  eighty-three,  eighty- 
four,  and  one  hundred  and  three,  is  hereby 
vacated." 

By  section  67  of  the  same  act,  streets  and 
alleys  in  the  vacated  portions  of  the  various 
town  sites  affected  were  also  vacated  and  be- 
came the  property  of  the  adjacent  ovrners. 

In  1803  the  Legislatare  passed  an  act  wbicb 
reads  as  follows: 

"Section  1.  Where  any  townslte,  or  portion 
of  a  townslte  containing  more  than  five 
acres,  has  been  heretofore  vacated  by  the 
board  of  county  commissioners  or  by  act  of 
tbe  Legislature,  and  such  townslte,  or  a  por- 
tion of  a  townslte,  is  a  part  of  a  city  of  the 
first,  second  or  third  class,  and  Included 
within  the  corporate  limits  of  such  municipal 
corporation,  then,  from  and  after  the  pas- 
sage of  this  act,  the  townslte  or  portion  of 
a  townslte  containing  more  than  five  acres, 
thus  vacated,  shall  no  longer  be  a  part  of 
such  municipal  corporation,  nor  included  In 
the  corporate  limits  thereof. 

"Sec.  2.  If  any  townslte,  or  portion  of  a 
townslte  containing  more  than  five  acres, 
shall  Jiereafter  be  vacated  by  the  board  of 
county  commissioners  or  by  act  of  the  Legis- 
lature, and  such  townslte,  or  portion  of  a 
townslte,  is  at  the  time  a  part  of  a  city  of 
the  first,  second  or  third  class,  the  act  of 
vacation  thereof  shall  of  Itself  detach  tbe 
same  from  such  municipal  corporation,  and 
It  shall  no  longer  be  a  part  of  such  city,  nor 
Included  within  the  corporate  limits  thereof." 
Laws  1893,  c.  66;  Gen.  St  1901,  {f  635,  636. 
.  The  judgment  from  which  the  appeal  is 
taken  affects  10  blocks  of  those  enumerated 
In  section  15  of  the  act  of  1889,  owned  by  ap- 
pellant Naylor  and  located  as  follows:  Com- 
mencing at  the  southwest  and  running  east 
are  blocks  67,  66,  65,  and  103.  North  of  them, 
beginning  at  the  west,  are  62,  63,  64,  and  71. 
North  of  64  and  71  are  49  and  72.  The  Judg- 
ment likewise  affects  five  other  blocks  men- 
tioned In  section  15  of  the  act  of  1889,  owned 
by  appellant  Hollembeak  and  located  as  fol- 
lows: At  the  northeast  is  block  43.  South  of 
43  is  44.  West  of  44  Is  57.  South  of  57  is 
58.  East  of  58  Is  a  block  not  included  in  the 
statute,  and  south  of  it  Is  70.  All  tbe  blocks 
referred  to  were  300  feet  square.  Streets 
running  north  and  south  were  80  feet  wide. 


•Far  oUiar  cum  «m  ume  tsplo  and  Motion  NUMBER  In  Dee.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 

Digitized  by 


Ljoogle 


lU 


112  PACIFIC  REPORTER 


(Kan. 


and  streets  running  east  and  west  were  60 
feet  wide.  Because  no  s'ingle  block  vacate' 
by  the  act  of  18S9  contained  as  much  as  five 
acres,  the  district  court  held  that  none  of 
them  was  excluded  from  the  town  site  by  the 
act  of  1803. 

Section  15  of  the  act  of  1889,  vacating 
blo-;ks,  and  section  67,  vacating  streets  and 
alleys  within  the  boundaries  of  vacated 
blocks,  should  be  read  together.  So  consid- 
ered, they  did  In  fact  completely  vacate 
a  distinct  portion  of  the  town  of  Cimarron, 
compact  in  form,  containing  much  more  than 
five  acres  of  land,  and  composed  of  blocks 
67,  66,  65,  103,  62,  63,  64,  71,  49,  and  72,  and 
the  streets  and  alleys  within  the  boundaries 
of  those  blocks.  The  result  accomplished  by 
the  statute  was  the  same  as  if  it  had  read 
"all  that  portion  of  the  town  of  Cimarron 
composed  of  blocks  (naming  them),  and  of 
the  streets  and  alleys  within  the  boundaries 
of  such  blocks,  is  hereby  vacated." 

The  act  of  1893  was  intended  to  apply  to 
conditions  as  they  existed  at  the  time  of  Its 
passage.  It  exactly  fitted  the  Naylor  tract 
That  tract  constituted  a  solid  portion  of  the 
town  site  of  Cimarron,  much  more  than  five 
acres  in  extent,  which  theretofore  had  been 
vacated  by  the  Legislature.  Consequently  the 
tract  was  excluded  from  the  corporate  limits. 
The  same  Is  true  of  the  HoUembeak  land,  un- 
less block  70  should  t>e  excepted.  The  act  of 
1893  looks  only  to  units  of  five  acres  or  more, 
and  not  to  detached  tracts  containing  a  small- 
er area.  Therefore  block  70  cannot  be  con- 
sidered In  connection  with  any  land  from 
which  It  Is  separated.  It  is  inferable  from 
the  abstract,  however,  that  block  70  is  at- 
tached to  other  land  containing  the  required 
quantity,  which  the  court  held  to  be  excluded 
from  the  town  site.  If  this  be  the  fact, 
block  70  ought  also  to  be  excluded. 

The  next  question  is  whether  section  1  of 
the  act  of  1893,  so  far  as  it  relates  to  previous 
special  acts  vacating  portions  of  town  sites. 
Is  essentially  a  special  act  conferring  cor- 
porate power  within  the  meaning  of  section 
1  of  article  12  of  the  Constitution.  In  1897 
the  Court  of  Appeals  of  the  Northern  depart- 
ment held  this  section  to  be  constitutional 
and  valid.  Town  Co.  v.  City  of  Smith  Cen- 
ter, 6  Kan.  App.  252,  61  Pae.  801.  The  judg- 
ment was  affirmed  by  this  court  for  the  rea- 
sons stated  by  the  Court  of  Appeals.  Alien 
V.  Town  Co.,  60  Kan.  857,  56  Pac.  1131.i 
The  material  portion  of  the  opinion  delivered 
by  the  Court  of  Appeals  reads  as  follows: 
"This  act  Is  general,  applies  to  all  cities  in 
the  state — there  being  none  other  than  cities 
of  the  first,  second,  and  third  class— and  has 
a  uniform  operation.  This  act  is  general  in 
form,  and  may  be  made  applicable  to  all 
oltles  when  a  certain  condition  of  things  ex- 


>  Reported  In  full  In  tbe  PaclBc  Reporter:  re- 
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Ists.  It  is  not  necessary  that  the  law  should 
operate  upon  all  cities  of  the  state,  to  be 
constitutional.  If  it  is  general  and  uniform 
throughout  the  state,  operating  upon  all  who 
are  brought  within  the  relations  and  circum- 
stances provided  for  in  tbe  act.  It  is  not  ob- 
noxious to  the  limitation  against  special  leg- 
islation. This  act  is  general  In  form  and 
operates  not  only  upon  all  cities  brought 
within  the  relations  and  circumstances  speci- 
fied therein  at  the  time  of  Its  passage,  but  It 
is  prospective  In  Its  operation,  and  operates 
generally  and  uniformly  throughout  the  state, 
upon  all  cities  which  may  at  any  time  In  the 
future  come  within  its  provisions.  It  is  suffi- 
cient if  it  applies  to  all  of  a  certain  class, 
and  It  belongs  to  the  Legislature  to  make 
the  classification." 

The  prop  afforded  this  decision  by  a  con- 
sideration of  section  2  of  the  act  of  1893 
(section  636,  Gen.  St  1901)  was  removed  by 
the  decision  of  this  court  in  the  case  of  Dav- 
enport V.  Ham,  in  Kan.  179,  83  Pac.  398.  By 
a  special  act  (chapter  326,  Laws  1895)  a  por- 
tion of  the  town  site  of  the  city  of  Stoditon 
was  vacated.  It  was  claimed  that  section 
2  of  the  act  of  1893  (Gen.  St  1901,  {  636) 
operated  to  exclude  the  vacated  territory 
from  the  corporate  limits  of  the  city.  The 
court  said:  "Chapter  326  of  tbe  Laws  of  1895 
Is  a  special  act,  and  could  not  change  the 
limits  of  the  city  of  Stockton.  It  could  only 
have  such  effect  in  conjunction  with  section 
636  of  the  General  Statutes  of  1901.  There 
can  be  no  doubt  that  It  was  tbe  Intention  of 
tbe  Legislature  that  section  636  should  op- 
erate to  detach  from  the  corporate  limits  of 
any  city  In  Kansas  all  territory  in  which  the 
lots,  blocks,  streets,  and  alleys  should  there- 
after be  vacated.  It  is  a  rule  of  construc- 
tion that  where  several  statutes  have  been 
enacted  relating  to  tbe  same  subject  they 
should  be  construed  together  and  harmonized, 
and  each  given  the  meaning  intended  by  the 
Legislature.  The  two  statutes  under  con- 
sideration should  be  so  construed. .  If  sec- 
tion 636  (Gen.  St.  1901)  should  be  given  the 
force  Intended,  tbe  Legislature  could  change 
the  boundaries  of  a  city  by  special  act  It 
would  thus  accomplish  by  Indirection  that 
which  the  Constitution  has  Imperatively  for- 
bidden. The  Legislature  cannot  enact  a  law 
that  will  give  to  It  the  power  subsequently  to 
violate  the  Constitution.  It  cannot,  without 
violating  this  provision  of  the  Constitution, 
enact  a  law  the  purpose  and  efTect  of  which 
Is  to  give  to  special  acts  subsequently  passed 
the  force  and  effect  of  changing  the  corporate 
limits  of  cities.  Chapter  326,  Laws  1895. 
being  special,  cannot  be  broadened  nor  con- 
verted Into  a  general  law  conferring  corpo- 
rate powers  by  the  provisions  of  any  previ- 
ously existing  law.  It  has  just  been  held  In 
I^vitt  V.  WUson,  72  Kan.  160,  83  Pac.  397. 
that  section  109  of  chapter  529  of  the  Laws 
of  1903,  which  undertook  to  withdraw  cer- 
tain lands  from  the  corporate  limits  of  the 
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city  of  Wilson,  violated  sections  1  and  5  of 
article  I'Z  of  the  Constitution,  because  it  was 
a  special  act  and  contemplated  the  change  of 
the  corporate  limits  of  a  city.  Section  636 
of  the  General  Statutes  of  1901  Is  a  plain  at- 
tempt to  evade  this  constitutional  provision 
by  providing  that  its  provisions  shall  be  read 
into  all  special  acts  subsequently  passed  va- 
cating streets  and  alleys.  It  is  therefore  un- 
constitutional, so  far  as  it  attempts  to  confer 
upon  special  acts  of  the  Legislature  subse- 
quently passed  the  effect  of  ^  general  law 
giantlDg  corporate  powers." 

This  reasoning  is  obviously  sound.  But  it 
applies  to  section  1  of  the  act  of  1883  (Gen. 
St  1901,  §  635),  when  that  section  is  brought 
to  bear  upon  special  acts  of  vacation  like  the 
act  of  1S89,  as  well  as  to  section  2  (Gen.  St 
1901,  8  63Q.  In  either  case  a  special  act  Is 
employed  to  effect  a  grant  of  corporate  pow- 
er, which  is  not  permissible.  Such  a  grant 
most  be  accomplished  wholly  'by  general  law. 
Levitt  v.  Wilson,  72  Kan.  160,  163,  83  Pac. 
397.  Besides  this,  a  statute  like  section  1 
of  the  act  of  1893,  which  confers  corporate 
power  open  an  unchangeably  fixed  number  of 
corporations,  is  itself  usually  regarded  as 
special  and  therefore  unconstitutional.  City 
of  Topeka  v.  GUlett,  32  Kan.  431,  4  Pac.  800 ; 
Cole  V.  Dorr,  80  Kan.  251,  259,  101  Pap.  1016, 
22  L.  R.  A.  (N.  S.)  534.  It  follows  that.  If  the 
question  were  a  new  one,  the  court  would 
hold  that  section  1  of  chapter  66  of  the'  Laws 
of  1898  ((3en.  St  1901,  g  635)  is  unconstitu- 
tional aa  applied  to  the  facts  of  this  case. 

lie  court  is  confronted,  however,  with  the 
decision  In  Allen  v.  Town  Co.,  60  Kan.  857, 
56  Pac.  1131,  rendered  March  11,  1899.  The 
evidence  shows  that  the  Naylor  and  Hollem- 
beak  tracts,  and  others  affected  by  the  act 
of  1889,  have  been  separately  fenced  and 
fanned  as  rural  lands,  that  the  voting  places 
of  electors  have  been  determined  accordingly 
and  that  township  and  city  finances  and  oth- 
er municipal  affairs  have  been  adjusted  for 
years  upon  the  supposition  that  such  lands 
are  outside  the  city  limits.  No  doubt  the 
same  conditions  obtain  in  a  multitude  of  lo- 
calities affected  by  the  numerous  acts  of 
vacation  passed  prior  to  1893.  This  being 
trae  the  doctrine  of  stare  decisis,  which  is 
based  upon  the  necessity  for  stability  and 
uniformity  in  the  interpretation  of  laws,  ap- 
plies, and  in  the  interest  of  public  and  pri- 
vate right  the  former  decision  will  not  be 
disturbed. 

There  is  no  dispute  about  the  facts  of  this 
caae.  The  only  questions  involved  are  ques- 
tions of  law,  and  there  is  no  necessity  for  an- 
other trial. 

Therefore  the  Judgment  of  the  district 
court  is  reversed,  and  the  cause  is  remanded, 
with  direction  to  render  Judgment  according 
to  the  views  which  have  been  expressed.  All 
the  Justices  concurring. 


(83  Kan.  473) 
OZORKIEWICZ   V.   CARR   COAL  MINING 
&  MJXJ.  CO. 

(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

(Syllabut  hy  the  Court.) 

1.  Master  and   Servant   (§  286*)— Injuries 
TO  Servant — Actions — Questions  of  Fact. 

Where,  in  an  action  by  aa  employ^  of  a 
coal  company  to  recover  damages  for  personal 
injuries  received  by  him  in  the  coal  mine,  the 
Issue  in  eontroverey  being  whether  or  not  the 
operators  of  the  mine  violated  the  law  by  neg- 
lecting to  furnish  the  plaintiff  with  suitable 
props  as  required  by  the  statute,  and  the  evi- 
dence is  conflicting,  a  question  of  fact  is  pre- 
sented which  ought  to  be  submitted  to  the  jur:^, 
and  not  decided  upon  a  demurrer  to  the  evi- 
dence. 

[Ed.-  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1026;    Dec.  Dig.  {  286.*] 

2.  Master  and  Servant  (|  286*)— Injuries  to 
Servant— Actions — Questions  of  Fact.- 

When  in  such  a  case  it  is  claimed  that 
such  failure  to  comply  with  the  law  was  will- 
ful, which  claim  is  denied,  this  also  presents 
a  question  of  fact  which  ought  to  be  submitted 
to  a  jury;  and  held  that,  under  the  evidence 
produced  in  this  case,  it  was  error  to  decide 
these  questions  upon  a  demurrer  to  the  evi- 
dence. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  1026;   Dec.  Dig.  {  286.*] 

Appeal  from  District  Court,  Leavenworth 
(3ounty. 

Action  by  Anton  Ozorkiewicz  against  the 
Carr  Coal  Mining  &  Manufacturing  Compa- 
ny. Judgment  for  defendant,  and  platatiff 
appeals.    Reversed,  and  new  trial  ordered. 

F.  P.  Fltzwllliams,  for  appellant  A.  E. 
Dempsey,  for  appellee. 

GRAVES,  J.  This  Is  an  action  to  recover 
damages  for  personal  injuries  received  while 
engaged  as  an  employ^  in  the  coal  mine  of 
the  appellee.  The  trial  was  had  in  the  dis- 
trict court  of  Leavenworth  county,  where  a 
demurrer  to  the  evidence  of  the  plaintiff  was 
sustained,  and  he  brings  the  case  here. 
While  the  appellant  was  at  work,  the  roof 
of  his  room  fell  upon  him  and  inflicted  se- 
rious injuries.  In  that  mine  the  roof  is  com- 
posed of  slate  and  loose  stone  which,  unless 
securely  propped,  are  liable  to  fall  and  in- 
jure the  miners.  The  roof  is  propped  with 
timbers  cut  the  proper  length  and  size,  which 
the  miners  place  under  the  roof  to  hold  it 
in  position.  These  props  are  placed  within 
convenient  reach  of  the  miner,  so  that  he 
can  get  them  and  put  them  in  proper  place 
when  needed  without  unreasonable  loss  of 
time.  At  the  time  of  the  injury  and  for  sev- 
eral years  prior  thereto,  there  was  a  statute 
for  the  purpose  of  regulating  the  operation 
of  mines  prescribing  the  duty  of  the  oper- 
ators in  regard  to  the  protection  of  em- 
ployes. 
This  statute  reads  in  part  as  follows: 
"In  order  to  better  secure  the  proper  ven- 
tilation of  every  coal  mine  and  promote  the 
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health  and  safety  of  the  peraons  employed 
therein,  the  owner,  agent  or  operator  shall 
employ  a  competent  and  practical  inside 
overseer,  to  be  called  'mining  boss'  who 
shall  keep  a  direful  watch  over  the  ventilat- 
ing apparatus,  the  air-ways,  traveling-ways, 
pomps  and  pump  timbers  and  drainage,  and 
shall  see  that  as  the  miners  advance  their 
escavations,  all  loose  coal,  slate  and  rock 
overhead  are  carefully  secured  against  fall- 
ing tn  upon  the  traveling-ways.  And  every 
mine  shall  be  supplied  with  sufficient  prop 
timber  of  suitable  length  and  size  for  the 
places  where  it  is  to  be  used,  and  kept  in 
easy  access  to."    Gea  St  1909,  {  4&87. 

"For  any  injury  to  person  or  property  oc- 
casioned by  any  violation  of  this  act,  or  any 
willful  failure  to  comply  with  its  provisions 
by  any  owner,  lessee  or  operator  of  any  coal 
mine  or  opening,  a  right  of  action  against 
the  party  at  default  shall  accrue  to  the  par- 
ty injured  for  the  direct  damage  sustained 
thereby;  and  in  any  case  of  loss  of  life  by 
reason  of  such  violation  or  willful  failure 
<i  right  of  action  against  the  party  at  fault 
tJliaU  accrue  to  ttie  widow  and  lineal  heirs  of 
tJie  person  whose  life  shall  be  lost  for  like 
rvcovery  or  damages  for  the  injury  they  sliall 
have  sustained."     Gen.  St  1900,  {  4902. 

Vfae  negligence  as  set  forth  in  the  petition 
reads:  "And  then  and  there  willfully,  wrong- 
fully, carelessly,  and  negligently  failed  to 
provide  the  said  coal  mine,  and  the  roofing 
of  said  coal  mine,  and  this  plaintiff,  with 
sufficient  prop  timber  of  suitable  length  and 
size  for  th«  place  where  the  plaintiff  was  to 
use  the  same,  and  to  keep  such  prop  timber 
In  easy  act  ess  to  for  the  use,  safety,  and 
care  of  this  plaintiff." 

The  coal  shaft  was  from  700  to  800  feet 
deep.  About  150  miners  were  at  work  in 
the  mine.  The  mines  were  so  extensive  that 
an  underground  'boss'  was  necessary  to  see 
that  the  requirements  of  the  law  were  obey- 
ed. Among  these  requirements  was  that  the 
men  mining  coal  should  be  supplied  with 
props  such  as  were  suitable  and  sufficient  in 
kind  and  easy  of  accesa  This  was  mani- 
festly a  question  of  fact  and  should  have 
been  submitted  to  the  Jury.  It  was  error  to 
decide  it  upon  a  demurrer  to  the  evidence. 
It  cannot  be  said  that  there  was  no  evidence 
tending  to  support  the  allegations  of  the 
petition.  The  plaintiff  repeatedly  requested 
th4  'boBs'  to  furnish  props,  which  he  did  not 
do.  There  was  abundant  evidence  upon 
which  this  question  might  have  l>een  submit- 
ted to  a  Jury. 

The  question  of  willfulness  as  presented 
here  was  also  a  question  of  fact  The  cases 
are  not  entirely  harmonious  as  to  what  the 
word,  "willfully,"  as  used  in  the  statute, 
means,  and  it  does  not  appear  what  view  the 
trial  court  took,  and  we  therefore  do  not  ex- 
press an  opinion  upon  it;    but  because  of 


the  error  already  mentioned,  the  Judgment 
of  the  district  court  is  reversed,  and  a  new 
trial  ordered.    All  the  Justices  concurring. 


(83  Kan.  5«Z) 

DOWELI.  T.  CHICAGO,  R.  I.  &  P.  RY.  CO. 

et  ai. 
(Supreme  Oourt  of  Kansas:    Dec  10^  1910.) 

(SyllabuB  by  the  Court.) 

1.  Masteb  and  Sebvant  ({  313*) — Injubies  to 
Sebvant — Actions. 

Ad  averment  that  an  engineer  of  a  railway 
company  negligently  and  recklessly  ran  the  en- 
gine of  which  he  was  in  charge  against  an  cm- 
ployfi  at  work  upon  the  track  without  signal 
or  warning  of  any  kind  and  thus  seriously  in- 
jured him  alleges  a  misfeasance,  a  violation  of 
the  duty  of  the  engineer  to  the  track  worker, 
and  for  the  wrongful  act  he  and  the  railway 
company  may  be  sued  jointly  by  the  Injured 
employ^. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  }  1238;   Dec.  Dig.  t  313.*  j 

2.  Removal  of  Causes  ({  50*)— Citizenship 
AND   Alienaoe   of   Pabties  —  Separablb 

CONTBOVEBSIES. 

Where  the  injured  employ^  may  proceed 
Jointly  or  severally  against  the  nonresident  rail- 
way company  and  the  resident  engineer  liable 
for  the  Injury,  and  where  he  elects  in  good 
faith  to  proceed  against  them  jointly,  the  action 
does  not  become  a  separable  controversy  for 
the  purpose  of  removal  because  the  liability  of 
one  of  the  defendants  arises  under  the  statute, 
and  the  other  under  the  common  law,  nor  be- 
cause different  lines  of  proof  may  l>e  necessary 
to  establish  the  negligence  of  each,  nor  yet  be- 
cause the  plaintiff  may  have  misconceived  his 
right  of  action  or  may  be  unable  ultimately  to 
sustain  it. 

(E)d.  Note. — For  other  cases,  see  Removal  of 
Causes,  Gent  Dig.  f  100;   Dec.  Dig.  {  50.*] 

3.  Reuovax  of  Causes  ({  3U*)--Divebse  Cm- 
2EN3HIP— Fraudulent  Joinder. 

Since  the  plaintiff  had  the  legal  right  to 
sue  the  tort-feasors  jointlj;  for  the  wrong  done, 
the  allegation  that  the  resident  and  nonresident 
tort-feasors  were  sued  together  for  the  purpose 
of  preventing  a  removal  of  the  case  to  the  fed- 
eral court  does  not  of  itself  state  a  fraudulent 
joinder. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  |  79;   Dec.  Dig.  i  30. *J 

4.  Fraud  (§  43*)— Fleadino. 

A  general  averment  of  fraud  without  stat- 
ing the  facts  upon  which  the  charge  is  based 
is  insufficient  to  raise  an  issue  for  the  deter- 
mination of  the  oourt. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  {  37  ;    Dec.  Dig.  |  43.*J 

5.  Removal  of  Causes  (|  36*)— Diverse  Citi- 
zenship—Fraudulent Joinder. 

A  showing  that  the  resident  defendant  ia 
a  man  of  little  means  and  has  no  property  that 
could  be  seized  to  satisfy  a  judgment  rendered 
against  him  does  not  establish  that  he  is  a  sham 
party  nor  that  the  joinder  was  fraudulent 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  g  79;   Dec.  Dig.  I  3«.*J 

a  Master  and  Servant  (|  236*)— Care  Rk- 
quibed  of  Servant. 

An  employ^  at  work  on  a  railroad  track 
being  in  a  place  of  great  danger  must  take 
reasonable  precautions  for  his  safety  in  snch  a 
situation,  but  the  degree  of  care  exacted  of 
travelers  or  persons  about  to  cross  a  track  ia 
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•lot  requited  of  one  whose  duty   requires  his 
preaence  on  the  track. 

[Ei.  Note.— For  other  cases,  see  Master  and 
Serrant  Cent  Dig.  i§  681,  723-742 ;  Dec.  Dig. 
i  236. 'J 

7.  Railboads  (J  21*)— Claim  fob  Injuries— 
Skbvice  of  Notice  on  Railboad  Company. 

The  notice  required  to  be  given  to  a  rail- 
read  company  in  order  to  fix  its  liability  for  an 
injuty  to  an  employ^  resulting  from  the  neg- 
ligence of  coemploy^.  or  agents  of  the  railroad 
company,  as  provided  for  in  chapter  341  of  the 
Lavrs  of  1905,  may  be  served  by  leaving  it,  or  a 
copy  thereof,  with  the  person  m  charge  of  any 
depot  or  station  of  the  company.  This  will  be 
cinctiial  without  regard  to  whether  or  not  the 
railroad  company  has  previously  designated  a 
person  in  the  county  upon  whom  service  may 
be  made. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Dtc  Dig.  i  21.*] 

8.  Retikw  on  Appeai.. 

The  evidence  examined,  and  found  to  be 
sufficient  to  sustain  the  findings  and  verdict  of 
the  jury. 

f Additional  Svllahu$  hv  Editorial  Staff.) 

ft.  Rekovai,  of  Causes  (§  89*)— Dbtermina- 

noN  OF  Question. 

The  removability  of  a  cause  to  the  federal 
court  is  to  be  determined  from  the  pleadings  and 
iccoid  aa  they  existed  when  the  application  to 
remove  was  made,  independently  of  what  is  al- 
leged in  the  petition  for  removal,  unless  it  is 
made  to  appear  that  defendants  were  fraudu- 
lently joined  to  prevent  a  removal. 

(Ed.  Note.— For  other  cases,  see  Removal  of 
Causea,  Cent.  Dig.  i$  189,  192-187,  200,  201; 
Dec.  Dig.  i  89.  •] 

10.  Mastek  and  Servant  (§  289*)— Injury  to 
Servant  — Action  — Question  for  Jury  — 
Contributory  Nboligenck. 

In  an  injury  action  by  an  employ^  against 

a  railroad  company,  whether  the  employ^  was 

Siilty  of  contributory  negligence,  held,  under  the 
cts,  to  be  for  the  Jury. 
(Ed.  Note — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §1  1089-U32:   Dec  Dig.  f 

■Si!.*] 

Appeal  from  District  Court,  Seward  Connty. 

Action  by  Albert  M.  Dowell  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany and  another.  Judgment  for  plaintiff, 
and  defendants' appeal.    Affirmed. 

M.  A.  Low,  Paul  B.  Walker,  and  V.  H.  Orin- 
stead.  for  appellants.  Houston  &  Brooks  and 
F.  S.  Macy  (Ed  Hyde,  of  counsel),  for  appel- 
lee. 

JOHNSTON,  C.  J.  Albert  M.  Dowell 
brought  this  action  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company  and  Ed 
Jobnson  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by 
him  through  the  negligence  of  the  railway 
comjtany  and  of  Johnson  an  engineer  of  the 
company.  Dowell  was  a  yardman  at  the 
station  of  liberal,  and  on  January  21,  1907, 
was  engaged  in  removing  cinders  and  other 
debris  from  a  track  of  the  company,  and  while 
doing  so  Johnson,  It  is  alleged,  negligently 
backed  an  engine  against  him  Injuring  him 
so  that  it  became  necessary  to  amputate  his 
right  leg  above  the  knee  and  his  left  leg  be- 


low the  knee.  It  was  alleged  that  the  en- 
gine was  backed  npon  him  without  warning 
or  signal  of  any  kind.  There  was  an  aver- 
ment that  Johnson  was  incompetent  and  unfit 
to  act  as  engineer  and  was  known  to  be  so  by 
the  railway  company,  and  it  was  also  stated 
that  the  engine  was  old  and  defective  and 
lacked  the  appliances  necessary  to  control 
the  starting  and  stopping  of  the  engine,. and 
that  this,  too,  was  well  known  to  the  railway 
company.  It  is  further 'alleged  that  the  In- 
Jury  resulted  from  the  Incompetency  of  John- 
son and  from  his  act  in  carelessly,  needlessly, 
and  recklessly  running  upon  and  Injuring 
Dowell,  and  that  Johnson's  acts  and  that  of 
the  railway  company  concurred  In  infilctlng 
the  Injury  for  which  the  action  was  brought 
Shortly  after  the  filing  of  the  petition  and  be- 
fore answer  was  due,  the  railway  company 
filed  its  petition  for  a  removal  to  the  federal 
court  which,  after  stating  the  nature  of  the 
controversy  and  that  the  amount  claimed  was 
$40,000,  recited  that  Dowell  was  a  citizen  of 
Kansas,  and  that  the  railway  company  was  a 
corporation  duly  organized  under  the  laws  of 
Illinois  and  Iowa,  and  Is  a  dtlzen  of  those 
states  and  not  of  Kansas.  It  was  further  al- 
leged that  the  cause  of  action  set  up  by  Dow- 
ell against  the  railway  CMupany  was  a  sep- 
arable controversy  capable  of  being  finally  de- 
termined between  those  parties  without  the 
presence  of  Johnson,  and  it  was  also  charged 
that  "Johnson  was  Joined  as  defendant  in  this 
action  by  the  plaintiff  for  the  sole  and  fraud- 
ulent purpose  of  defeating  and  preventing 
this  defendant,  your  petitioner,  from  remov- 
ing this  action  from  the  state  court  in  which 
it  is  now  pending  to  the  United  States  Cir- 
cuit Court,  and  for  the  sole  and  fraudulent 
purpose  of  defeating  said  Jurisdiction  of  the 
said  United  States  Circuit  Court  In  this  ac- 
tion." Further  along  In  the  petition  it  is 
alleged  that  plaintiff  did  not  have  a  cause  of 
action  against  Johnson  or  any  reasonable 
grounds  upon  which  to  base  a  recovery  from 
him,  and  that  there  was  no  Joint  cause  of  ac- 
tion against  both  defendants.  It  was  also  al- 
leged that  Johnson  was  a  man  of  small  means 
with  little  if  any  property  from  which  a  Judg- 
ipent  against  hUn  could  be  satisfied,  while 
the  railway  company  is  solvent,  with  a  large 
amount  of  property  within  the  Jurisdiction  of 
the  court  to  meet  any  recovery  that  might  be 
obtained  against  it.  An  adequate  removal 
bond  was  offered  which  the  court  approved, 
but  the  petition  for  removal  was  denied. 
Afterward  the  railway  company  answered  In 
the  case  denying  generally  and  alleging  that 
the  injury  resulted  from  the  want  of  ordi- 
nary care  by  Dowell.  It  was  averred  that 
in  consideration  of  the  payment  of  |9^45 
he  released  the  railway  company  from  all  lia- 
bility because  of  the  injury,  and  like  aver- 
ments were  made  by  Johnson  in  his  separate 
answer.  In  the  reply,  the  circumstances  ac- 
companying the  signing  of  the  release  and  a 
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certain  receipt  were  eet  forth,  and  it  is  al- 
leged that  tbe  releases  were  witliout  va- 
lidity because  they  were  signed  when  Dowell 
was  mentally  and  physically  Incapable  of 
making  a  contract  The  Jury  made  special 
findings  and  returned  a  general  verdict 
against  both  defendants  awarding  Dowell 
damages  in  tbe  sum  of  $15,000.  The  defend- 
ants appeal,  and  the  first  error  assigned  is  up- 
on the  denial  of  the  petition  for  removal. 

Tbe  contention  is  that  no  cause  of  action 
was  stated  against  Johnson,  and  no  Joint 
cause  of  action  alleged  against  both  appel- 
lants, but  tbat  as  the  petition  did  state  a  dis- 
tinct and  separable  controversy  between  Dow- 
ell and  the  railway  company— citizens  of  dif- 
ferent states — the  petition  for  removal  should 
have  been  granted.  It  is  argued  tbat  John- 
son, being  the  agent  and  servant  of  the  rail- 
way company,  is  not  liable  for  mere  acts  of 
nonfeasance,  and  this  appears  to  be  based  on 
the  theory  that  agents  are  responsible  only 
to  their  principals,  and  while  they  may  be 
held  for  misfeasance  they  are  not  liable  to 
third  parties  for  mere  omission  of  duty. 
This  contention  overlooiss  tbe  theory  that  a 
servant  owes  duties  to  third  persons  as  well 
as  to  his  master.  A  servant  or  employe  of  a 
corporation  cannot  well  escape  liability  for 
the  nonperformance  of  a  duty  which  he  owes 
to  an  injured  third  party.  The  distinctions 
between  liabilities  of  agents  and  servants  for 
acts  of  nonfeasance  and  misfeasance  as  well 
as  their  liability  for  the  omission  of  their 
duties  to  persons  other  than  their  principals 
and  masters  are  fully  discussed,  and  tbe  au- 
thorities cited  in  case  notes  appended  to 
Mayer  v.  Thompson-Hutchison  Building  Co., 
104  Ala.  611,  16  South.  620,  28  L.  R.  A.  433, 
53  Am.  St  Rep.  88;  Ward  t.  Pullman  Co., 
131  Ky.  142,  114  S.  W.  754,  25  L.  R.  A.  (N.  S.) 
343;  Hagerty  v.  Wilson,  38  Mont  69,  98  Pac. 
643,  25  L.  R.  A.  (N.  S.)  356. 

If  it  were  granted  that  Johnson  was  not 
liable  for  mere  nonfeasance,  he  would  nev- 
ertheless be  liable  for  the  negligence  charged 
against  him  in  appellee's  petition.  The  al- 
legation is  tbat  be  carelessly  and  reclclessly 
ran  down  and  injured  appellee  with  an 
engine  of  which  he  was  in  charge.  This 
amounts  to  a  charge  of  violating  his  duty 
to  appellee  and  of  doing  something  to  bis 
injury.  Johnson's  act  was  something  more 
than  a  breach  of  contract  with  his  master 
or  an  omission  of  duty  to  tbe  railway  com- 
pany. It  was  a  positive  wrong  to  appellee — 
a  misfeasance — and  he  cannot  be  relieved 
from  liability  for  it  because  of  his  contract 
relation  with  his  master.  Mechem  on  Agen- 
cy, §  572;  1  A.  &  B.  Bncycl.  of  L.  (2d  Ed.) 
1132;  31  Oyc  1359.  Appellee's  petition  sets 
up  the  negligence  of  tbe  company  and  di- 
rect negligent  acts  of  Johnson  which  con- 
curred with  that  of  the  railway  company 
in  producing  an  injury  for  which  a  Joint  ac- 
tion may  be  brought  Tbe  removability  of 
the  case  is  to  be  determined  from  the  plead- 
ings and  the  record  as  they  existed  when 
the  application  to  remove  was  made  inde- 


pendent of  what  is  alleged  In  the  petition 
for  removal  unless  It  is  made  to  appear  that 
the  defendants  were  fraudulently  Joined  in 
order  to  prevent  a  removal  to  tbe  federal 
court  Louisville  &  Nashville  R.  Co.  v.  Wan- 
gelln,  132  U.  S.  599,  10  Sup.  Ct  203,  33  I*. 
£:d.  474.  There  is  some  confilct  In  the  au- 
thorities relating  to  the  right  of  removal, 
but  under  the  later  decisions  of  the  control- 
ling authority  on  these  questions,  it  must 
be  held  that  the  denial  of  tbe  petition  for 
removal  was  not  error.  A  person  against 
whom  a  Joint  tort  has  been  committed,  as 
Is  alleged  here,  has  the  right  to  sue  those 
who  inflicted  the  injury  Jointly,  and  "a  de- 
fendant has  no  right  to  say  that  an  action 
shall  be  several  which  the  plaintiff  elects  to 
make  Joint"  Louisville,  etc..  Railroad  Co. 
V.  Ide,  114  D.  6.  52,  5  Sup.  Ct  735,  29  L. 
Ed.  63.  In  Powers  v.  Chesapeake  &  Ohio 
RaUway.  169  U.  S.  92,  18  Sup.  Ct  264,  42 
L.  Ed.,  673,  it  was  said:  "A  separable  de- 
fense may  defeat  a  Joint  recovery,  but  it 
cannot  deprive  a  plaintiff  of  bis  right  to 
prosecute  his  suit  to  final  decision  in  bis 
own  way.  Tbe  cause  of  action  is  the  sub- 
ject-matter of  the  controversy,  and  that  is, 
for  all  the  purposes  of  the  suit,  whatever 
the  plaintiff  declares  it  to  be  in  his  plead- 
ings." In  Alabama  Southern  Ry.  Co.  ▼. 
Thompson,  200  D.  S.  206,  26  Sup.  Ct  161, 
50  L.  Ed.  441,  it  was  decided  that:  "It  has 
been  too  frequently  decided  to  be  now  ques- 
tioned that  the  plaintiff  may  elect  his  own 
method  of  attack,  and  tbe  case  which  he 
makes  in  bis  declaration,  bill,  or  complaint, 
that  being  tbe  only  pleading  in  the  case,  is 
to  determine  the  separable  character  of  tbe 
controversy  for  the  purpose  of  deciding  the 
right  of  removal."  A  case  brought  against 
a  master  and  servant  for  tbe  joint  negli- 
gence of  both  does  not  become  a  separable 
controversy  because  the  plaintiff  has  mis- 
conceived bis  cause  of  action  or  l>ecause  be 
may  be  unable  to  eettiblish  it,  and  his  mo- 
tive in  joining  them  is  not  material  if  he 
is  acting  within  his  right  Powers  v.  Ches- 
apeake Sc  Ohio  Railway,  supra;  Alabama 
Southern  Ry.  Co.  v.  Thompson,  supra;  Cin- 
cinnati &  Texas  Pacific  Ry.  v.  Bohon,  200 
U.  S.  221,  26  Sup.  Ct  166,  60  Ll  Ed.  448; 
Chesapeake  &  Ohio  Ry.  Co.  v.  Dixon,  179  U. 
S.  131,  21  Sup.  Ct  67,  45  L.  Ed.  121;  Jacob- 
son  V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (C.  a) 
176  Fed.  1004;  Welch  v,  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  (C.  C.)  177  Fed.  760.  Tie 
fact  that  the  liability  of  one  of  tbe  Joint 
tort-feasors  was  statutory,  and  that  of  the 
other  arose  under  tbe  common  law,  does  not 
preclude  tbe  Joinder  of  both  as  defendants 
or  make  the  controversy  separable,  nor  that 
different  lines  of  proof  may  be  necessary 
to  establish  the  negligence  of  each.  It  is 
enough  if  the  concurrent  acts  of  negligence 
of  each  contributed  to  the  injury  Inflicted 
upon  the  appellant  Southern  Ry.  Co.  v. 
Miller,  217  U.  S.  209,  30  Sup.  Ct  450,  54" 
L.  Ed.  732;  Cbarman  t.  Lake  Erie  &  W,  B. 
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Co.  (C  a)  105  Fed.  449;    Painter  v.  Chica- 
go, B.  &  Q.  R.  Co.  (O.  C.)  177  Fed.  617. 

In  Its  petition  for  removal  the  railway 
company  attacks  the  good  faith  of  the  Join- 
der. Under  some  of  the  cases  its  averments 
although  general  would  raise  the  issue  of 
fraudulent  Joinder,  and  If  it  were  properly 
raised  the  trial  of  the  issue  would  be  in 
the  federal  court  Bank  t.  Fritzlen,  75  Kan. 
479,  89  Paa  915,  22  L.  R.  A.  (N.  S.)  1235. 
In  the  recent  case  of  the  Illinois  Ceptral  R. 
R.  Co.  T.  Sheegog,  215  tJ.  S.  308,  30  Sup. 
CL  101.  54  L.  Ed.  208.  where  several  tort- 
feasors were  Joined  as  defendants,  a  non- 
resident defendant  asking  for  removal  al- 
leged that  the  Joinder  of  the  defendants 
was  made  only  for  the  purpose  of  prevent- 
ing removal,  and  was  fraudulent  and  know- 
ingly folse.  The  Supreme  Court  of  the  Unit- 
ed States  in  an  opinion  against  which  there 
was  a  vigorous  dissent  held  the  general 
averments  to  be  Insufficient  to  warrant  re- 
moval. After  stating  that  a  removal  could 
not  be  prevented  where  a  showing  of  a  fraud- 
ulent Joinder  was  made,  the  court  proceed- 
ed: "On  the  other  hand,  the  mere  epithet 
f  raudtdent'  In  a  petition  does  not  end  the 
matter.  In  the  case  of  a  tort  which  gives 
rise  to  a  Joint  and  several  liability,  the  plain- 
tlll  has  an  absolute  right  to  elect,  and  to 
sne  the  tort-feasors  Jointly  If  he  sees  fit, 
no  matter  what  his  motive^  and  therefore  an 
allegation  that  the  Joinder  of  one  of  the 
defendants  was  fraudulent,  without  other 
ground  for  the  charge  than  that  its  only 
purpose  was  to  prevent  removal,  would  he 
bad  on  its  face.  Alabama  Southern  Ry.  v. 
Thompson.  200  U.  S.  206  [26  Sup.  Ct.  161, 
50  L.  Ed.  441];  Cincinnati  &  Texas  Pacific 
Ry.  T.  Bohon,  200  U.  8.  221  [26  Sup.  Ct 
166^  60  L.  Ed.  448].  If  the  legal  eftect  of 
the  declaration  In  this  case  Is  that  the  Illi- 
nois Central  Railroad  Company  was  guilty 
of  certain  acts  and  omissions  by  reason  of 
which  a  Joint  liability  was  imposed  upon 
It  and  Its  lessor,  the  Joinder  could  not  be 
fraudulent  in  a  legal  sense  on  any  ground 
except  that  the  charge  against  the  alleged 
Immediate  wrongdoer,  the  Illinois  Central 
Railroad  Itself,  was  fraudulent  and  false." 
In  Hnkill  v.  3Iaysville  &  B.  S.  R.  Co.  (C. 
C.)  72  Fed.  745,  It  was  held  that,  if  a  per- 
son had  a  good  cause  of  action  for  a  Joint 
tort  against  several  defendants,  it  could  not 
be  a  fraud  to  Join  them,  although  the  plain- 
tiff would  not  have  brought  In  the  resident 
defendant  except  to  avoid  the  Jurisdiction 
of  the  federal  court,  and  it  was  added: 
"Where  he  has  reasonable  ground  for  a  bona 
fide  belief  In  the  facts  upon  which  the  lia- 
bility of  all  the  defendants  depends,  bis 
motive  in  Joining  them  cannot  be  questioned. 
It  is  only  where  he  has  not.  In  fact  any 
cause  of  action  against  the  defendants,  and 
has  no  reasonable  ground  for  supposing  that 
he  has,  and  yet  Joins  them,  In  order  to  avoid 
the  Jurisdiction  of  the  federal  court  that 
the  Joinder  can  be  said  to   be  fraudulent, 


entitling  the  real  defendant  to  a  removal." 
Under  these  rulings  the  fact  stated  In  the 
petition  did  not  warrant  a  removal  for  fraud- 
ulent Joinder.  A  general  allegation  of  fraud- 
ulent purpose  without  averments  of  support- 
ing facts  Is  Insufficient  The  Joinder  here 
could  not  well  be  fraudulent  unless  the 
charge  that  Johnson  himself  was  negligent 
was  fraudulent  and  false.  If  It  were  made 
to  appear  that  Johnson  was  not  In  charge 
of  the  engine  when  It  was  run  against  ap- 
pellee, or  that  he  had  no  connection  what- 
ever with  the  tort  and  that  the  appellee 
had  Joined  him  as  defendant  knowing  that 
he  had  no  ground  for  an  action  against  him, 
but  had  included  him  for  the  purpose  of 
defeating  Jurisdiction,  there  would  be  no 
ground  for  appellants'  contention.  Here^ 
however,  the  appellee  stated  a  cause  of  ac- 
tion, and  had  reasonable  grounds  for  be- 
lieving that  he  had  a  cause  of  action  against 
both  defendants,  and  whether  both  were  neg- 
ligent was  one  of  the  Issues  to  be  tried  on 
the  merits  of  the  case.  No  attempt  was 
made  to  show  that  appellee's  statements  of 
facts  as  to  the  participation  of  defendants 
in  the  wrongful  Injury  were  false  and  with- 
out foundation,  and  It  has  been  often  decid- 
ed that  a  general  averment  of  fraud  without 
statiug  the  facts  upon  which  the  charge  is 
based  presents  no  Issue  for  determination. 
State  ex  rel.  v.  Williams,  39  Kan.  517,  IS 
Pac.  727;  K.  P.  &  W.  Rid.  Co.  v.  Qulnn,  45 
Kan.  477,  25  Pac.  1068;  Ladd  t.  Nystol,  63 
Kan.  23,  64  Pac.  985;  Waraz  v.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  (C.  C.)  72  Fed.  637; 
Offner  y.  Chicago  &  E.  R.  Co.,  148  I'ed.  201, 
78  C.  0.  A.  359;  Jacobson  y.  Chicago,  R.  I. 
&  P.  Ry.  Co.,  supra. 

It  Is  alleged  it  is  true  that  Johnson  is  a 
man  of  small  means  who  has  little  property 
subject  to  application  upon  a  Judgment  ob- 
tained against  him,  but  it  has  been  decided 
that  "a  defendant  who  Is  legally  liable  to- 
gether with  another,  and  whose  presence  de- 
feats the  right  of  removal  Is  neither  a  nomi- 
nal nor  a  sham  party  merely  because  he  Is 
pecunlarly  irresponsible,  so  that  a  Judgment 
against  him  would  be  of  no  value."  Deere, 
Wells  &  Co.  V.  Chicago,  M.  &  St  P.  Ry.  Co. 
(C.  C.)  85  Fed.  876;  Welch  v.  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.,  supra. 

The  questions  presented  on  the  merits  re- 
late mostly  to  the  sufficiency  of  the  evidence 
to  sustain  the  findings  and  Judgment  It  Is 
contended  that  the  demurrers  to  the  evidence 
of  appellee  should  have  been  sustained  and 
a  verdict  for  appellants  directed.  It  is  ar- 
gued that  the  release  signed  by  appellee  op- 
erated to  discharge  the  railway  company 
from  any  liability  because  of  the  injury 
to  him.  While  he  was  In  the  hospital,  and 
on  March  7,  1907,  appellee  signed  a  paper  at 
the  Instance  of  an  agent  of  the  railway  com- 
pany which  purported  to  release  the  com- 
pany from  any  liability  for  any  loss  or  dam- 
age because  of  his  Injury  for  a  consideration 
of  $800.    After  leaving  the  hospital,  and  on 
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April  26,  1007,  he  executed  a  receipt  for 
$122.45  which  recited  that  It  was  a  comple- 
tion of  the  former  agreement  of  settlement, 
and  it  also  purported  to  he  a  full  release  and 
discharge  of  th-j  railway  company  for  appel- 
lee's Injury.  This  amount  Is  said  to  have 
been  given  to  pay  for  a  wheel  chair  and  for 
transportation  to  bring  appellee's  parents 
to  him.  E^'Idence  was  offered  to  prove  that 
appellee  was  mentally  Incapable  of  making 
contracts  or  of  executing  releases  when  the 
papers  were  signed.  The  jury  made  special 
findings  that  appellee  was  "mentally  Incom- 
petent to  understand  the  nature  and  charac- 
ter of  bis  act  when  he  signed  the  alleged  re- 
lease In  question  In  this  action,"  and  also 
that  he  was  "weak  minded  and  Incapable 
mentally  of  understanding  or  transacting 
ordinary  business  transactions  at  the  time 
he  signed  the  alleged  release  in  question." 
The  sufficiency  of  the  tratlmony  to  sustain 
these  findings  is  challenged.  Some  of  that 
offered  was  of  little  weight  or  force  because 
of  the  lack  of  opportunity  that  witnesses  had 
for  learning  and  Judging  of  appellee's  mental 
condition,  and  also  because  of  the  lapse  of 
time  between  the  execution  of  the  release 
and  the  examination  of  appellee  by  those 
witnesses.  However,  considerable  testlmon 
was  offered  which  did  tend  to  show  incapac- 
ity, and  which  Is  deemed  to  be  sufficient  to 
nphold  the  findings.  There  were  findings  to 
the  effect  that  appellee's  signatures  to  the 
release  and  receipt  were  obtained  by  fraudu- 
lent representations,  and  it  Is  claimed  that 
these  findings,  too,  are  nnwarranted,  but  If 
appellee  did  not  understand  the  nature  of 
his  acts,  and  was  mentally  Incapable  of  ex- 
ecuting releases,  this  feature  of  the  case  Is 
not  Important.  It  is  further  argued  that. 
If  appellee  was  an  imbecile  and  incapable  of 
making  a  settlement  or  contract,  he  necessa- 
rily lacked  capacity  to  bring  and  maintain 
the  action.  The  findings  of  the  jury  relate 
to  the  time  the  release  was  executed,  and 
Ills  capacity  to  maintain  an  action  when  it 
was  begun  or  afterwards  was  not  Involved. 
While  there  was  testimony  tending  to  show 
that  he  was  weak  minded  when  the  trial 
was  liad,  the  condition  at  that  time  was  not 
an  Issue,  and  the  findings  of  the  Jury  did 
not  relate  to  that  time. 

Although  contended  for,  it  cannot  be  held 
as  a  matter  of  law  that  appellee's  contribu- 
tory negligence  precludes  a  recovery.  He 
was  Injured  while  working  on  a  track  in  the 
daytime.  When  the  engineer  ran  the  en- 
gine down  the  track  appellee  stepped  aside  to 
let  It  pass.  After  going  a  short  distance  the 
engine  stopped  near  a  water  tank,  and  appel- 
lee understood  those  on  the  engine  to  say 
that  they  were  going  to  take  water.  He 
stepped  back  on  the  track  and  resumed  his 
work  a  few  feet  at  the  rear  of  the  engine. 
The  engine  only  stopped  a  minute  or  so  when 
It  was  suddenly  started  badtwards,  one  wit- 
ness saying  that  the  engineer  appeared  to 
throw   it   wide   open,   and  he   did   run    it 


against  appellee  without  ringing  the  bell  or 
the  giving  of  any  signal.  Appellee,  of  course, 
knew  the  engine  was  likely  to  be  moved 
again  soon,  but  if  his  testimony  was  true  he 
had  some  reason  to  think  that  it  would  not 
be  moved  until  water  was  taken,  and  he  had 
some  reason  to  expect  that  It  would  not  be 
moved  without  ringing  the  bell  as  that  was 
the  rule  and  practice  of  the  yard.  Those 
on  the  engine  either  saw  or  should  have  seen 
appellee  working  on  the  track  as  they  ap- 
proached him  on  the  way  to  the  stopping 
place,  and,  knowing  he  was  at  work  there, 
ordinary  prudence  would  seem  to  require  a 
ringing  of  the  bell  or  the  giving  of  some 
signal  before  starting  the  engine  backwards. 
While  an  employ^  working  on  the  track  is  in 
a  place  of  great  danjger,  and  is  required  to 
take  reasonable  precautions  for  Iiis  safety, 
the  degree  of  care  exacted  of  travelers  or  per- 
sons about  to  cross  a  track  is  not  required 
of  one  whose  duty  requires  his  presence  on 
the  track.  Comstodc  v.  U.  P.  Ry.  Co.,  56 
Kan.  228,  42  Pac.  724;  Railroad  Co.  v.  Bent- 
ley,  78  Kan.  221,  93  Pac.  150.  If  he  falls  to 
take  the  precautions  which  the  perils  of  the 
situation  and  reasonable  prudence  require, 
his  negligence  would  defeat  a  recovery.  As 
appellee  had  reason  to  think  that  some  time 
would  be  consumed  in  taking  water,  and  that 
those  In  control  of  the  engine  knew  of  his 
presence  on  the  track  and  would  give  a  warn- 
ing before  moving  the  engine  backwards,  the 
question  whether  he  was  guilty  of  contribu- 
tory negligence  was  for  the  Jury,  and  could 
not  be  determined  by  the  court  as  a  matter 
of  law. 

There  Is  a  contention  that  the  railway  com- 
pany was  not  given  the  notice  required  by 
statute.  Laws  1905,  c.  341.  A  notice  was 
served  on  the  agent  of  the  railway  company 
in  charge  of  the  station  at  Liberal  In  due 
time.  The  claim  is  that  the  appellee  was  re- 
quired to  serve  notice  on  the  person  desig- 
nated by  the  company  in  pursuance  of  the 
provisions  of  section  4499  of  the  General  Stat- 
utes of  1901,  and  that  notice  could  not  be 
made  upon  other  representatives  of  the  com- 
pany unless  the  company  had.  failed  to  des- 
ignate or  appoint  a  person  in  the  county  up- 
on whom  process  should  be  served.  Noth- 
ing in  the  record  is  foimd  to  show  whether 
the  railway  company  has  made  a  designation 
or  not.  Section  2  of  the  act  referred  to  does 
provide  that  notice  may  be  served  on  the  per- 
son designated  by  the  company,  and  that  It 
no  one  is  designated  then  It  may  be  served 
on  a  local  superintendent,  a  freight  agent, 
an  agent  to  sell  tickets,  or  a  station  keeper. 
This  alone  might  indicate  that  service  on 
the  superintendent  or  other  agents  would  be 
unavailing  unless  It  was  made  to  appear 
that  no  one  had  been  designated  by  the  rail- 
way company  in  the  county  to  accept  such 
service,  and  that  one  relying  on  such  a  notice 
must  show  that  the  designation  had  not  been 
made.  In  the  latter  part  of  the  section,  how- 
ever, is  a  further  provision  tliat  an  effec- 
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tnal  KiTice  may  be  made  "by  leaving  a  copy 
thereof  at  any  depot  or  station  of  aucb  com- 
pany or  corporation  In  Bocb  county  with  tbe 
person  In  charge  thereof  or  In  the  employ  of 
such  company  or  corporation."  It  appears 
that  compliance  was  made  with  tills  alter- 
native provision,  as  it  was  shown  that  a 
written  notice  was  given  to  or  left  with  the 
agent  in  charge  of  the  station  or  depot  at 
Liberal,  and  this  was  sufficient 

There  were  objections  to  testimony,  some 
of  which  may  have  been  Inadmissible,  but, 
Id  view  of  the  special  findings  which  fixed 
tbe  canse  and  the  time  of  the  Injury,  tbe  ob- 
jections are  deemed  to  be  Immaterial,  and 
do  not  furnish  any  grounds  of  reversal. 

Finding  no  prejudicial  error,  the  Judgment 
of  tbe  district  court  will  be  affirmed.  All 
the  Justices  concurring. 

(SS  Kan.  46t) 

STATE  ez  rel.  aACKSON,  Atty.  Gen.,  ▼. 

PAULEY,  Ck)unty  Treasurer. 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

(8vUahu$  (y  the  Court.) 
L  Schools  and  School  Distbicts  (|  10*>— 

BSTABUBHUENT     OF     UlOH     SOHOOL  — CON- 

SEBUCnON  OP  Statutk. 

Chapters  iilO  and  215  of  the  Laws  of  1909 
are  curative  statutes,  designed  to  validate  the 
action  talcen  in  counties  wliere  a  majority  of 
those  voting  on  the  proposition  had  voted  to 
adopt  the  Barnes  high  school  law  (chapter  397, 
Laws  1905),  and  where  high  schools  bad  been 
established  and  maintained  in  accordance  with 
that  law  for  one  year,  although  such  law  was 
not  adopted  by  a  majority  of  all  those  voting 
at  the  election,  as  the  law  at  that  time  required. 

[E2d.  Note. — IVr  other  cases,  see  .Schools  and 
Schools  Districts,  Dec.  Dig.  i  lO.'l 

2.  Statutes  (||  74,  138*)— Taxatiow  (i  38*) 
— UifiFORKiTT  or  Laws— Amendatobt  Stat- 
utes—Taxation. 

Chapters  210  and  215  of  the  Laws  of  1909 
are  iiot  in  conflict  with  section  17  of  article 
2  of  the  Constitution-  decla'ring  that  laws  of  a 
general  nature  shall  have  a  uniform  operation 
and  restricting  enactment  of  special  laws,  oor 
with  section  16  of  the  same  article  relating  to 
amendatory  statutes,  nor  with  section  4  of  ar- 
ticle 11  of  the  Constitution  forbidding  the  levy 
of  taxes,  unless  in  pursuance  of  a  law  stating 
tbe  object  of  the  same.  The  reasons  urged 
against  the  validity  of  these  statutes  are  not 
sustained,  and  they  are  held  to  be  valid  laws. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
rent  Dig.  |l  76,  205,  206:  Dec.  Dig.  ||  74, 
1.18  :•    Taxation,  Dec  Dig.  {  38.*] 

Graves,  J.,  dissenting. 

Mandamus  by  tbe  State  on  the  relation  of 
Fred  S.  Jackson,  Attorney  General,  against 
B.  8.  Pauley,  Connty  Treasurer  of  Marshall 
County.    Writ  allowed. 

Fred  S.  Jackson,  Atty.  Gen.,  W.  P.  Mont- 
gomery, and  Gregg  &  Gregg,  for  plaintiff. 
Frank  Doster  and  W.  W.  Redmond,  for  de- 
fendant 

BFNSON,  J.  This  la  an  original  action 
to  compel  a  county  treasurer  to  pay  to  offi- 


cers of  a  school  district  money  arising  from 
taxation  for  the  support  of  a  high  school. 

The  answer  avers  that  the  taxes  In  ques- 
tion were  levied  under  the  supposed  author- 
ity of  chapter  397  of  the  Laws  of  1905. 
known  as  the  Barnes  high  school  law,  al- 
leges that  tbe  law  was  never  adopted  in  the 
county,  and  that  other  acts  relating  to  the 
same  subject  and  under  which  tbe  district 
claims  tbe  fund  are  unconstitutional,  and 
that  no  authority  exists  for  its  disburse- 
ment 

Tbe  acts  affecting  this  contro'rarsy  are  (1) 
tbe  Barnes  law,  passed  in  tbe  year  1005, 
which  provided  for  a  referendum  and  adop- 
tion by  a  majority  of  the  voters  voting  in 
any  county  before  it  became  operative  there- 
in ;  (2)  chapter  333  of  the  Laws  of  1907,  pro- 
viding for  a  levy  to  raise  tbe  necessary 
funds  for  schools  existing  under  the  former 
act;  (3)  chapter  69  of  the  Laws  of  1908,  pro- 
viding that  the  Barnes  law  should  be  oper- 
ative in  any  county  when  a  .majority  of  the 
votes  cast  upon  that  proposition  should  be 
for  such  adoption;  (4)  chapter  210  of  tbe 
Laws  of  1909,  providing :  "That  in  all  coun- 
ties of  this  state  in  which  high  schools  have 
been  established  and  maintained  for  one 
year,  and  which  said  high  schools  have  been 
established  and  maintained  under  the  pro- 
visions of  chapter  397  of  tbe  Laws  of  1905, 
as  amended  by  chapter  833  of  tbe  Laws  of 
1907  and  chapter  69  of  tbe  Laws  of  1908,  by 
a  majority  of  all  the  votes  cast  on  said  prop- 
osition, said  chapter  897  of  the  Laws  of 
1905,  as  amended  by  chapter  333  of  the  Laws 
of  1907  and  by  chapter  69  of  the  Laws  of 

1908,  shall  be  in  full  force  and  effect  from 
and  after  the  publication  of  this  act  in  all 
such  counties  without  again  submitting  tbe 
question  to  a  vote  of  tbe  electors ;  provided, 
however,  this  act  shall  not  apply  to  counties 
where  the  proposition  was  resubmitted  under 
chapter  68  of  the  Session  Laws  of  1908  and 
rejected";    (6)  chapter  215  of  tbe  Laws  of 

1909,  which  declared  that:  "It  shall  be  the 
duty  of  tbe  county  treasurer  of  every  county 
in  the  state  of  Kansas  to  promptly  pay  over 
and  distribute  on  demand  all  moneys  now  in 
bis  bands,  or  which  may  hereafter  come  into 
his  bands  by  reason  of  any  tax  levy  made 
by  any  county,  city,  township  or  school  dis- 
trict, for  the  use  and  benefit  of  which  It  was 
collected,  under  the  provisions  of  chapter 
397  of  tbe  Laws  of  1905,  as  amended  by 
chapter  333  of  the  Laws  of  1907  and  by 
chapter  69  of  the  Laws  of  1908." 

It  is  contended  that  tbe  high  school,  for 
tbe  support  of  which  this  tax  was  levied, 
was  In  existence  before  the  passage  of  the 
Barnes  law,  and  so  was  not  established  and 
maintained  under  the  provisions  of  that  act 
as  required  to  bring  It  within  tbe  terms  cf 
chapter  210  of  tbe  Laws  of  1909.  Concern- 
ing this  matter  tbe  answer  alleges:  "High 
schools  were  not  being  maintained  in  Mar- 
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shall  county  nnder  the  provisions  of  said 
law  at  the  time  house  bill  No.  313,  entitled, 
'An  act  concerning  high  schools,'  was  enact- 
ed by  the  Legislature  of  the  state  of  Kan- 
sas at  the  session  of  1909,  for  the  reason 
that  said  law  was  never  adopted  in  said 
county."  This  allegation  conveys  an  impli- 
cation that  while  high  schools  may  in  fact 
have  been  'maintained  in  accordance  with 
the  provisions  of  that  law,  they  were  not  as 
a  legal  proposition  maintained  under  it,  be- 
cause It  was  not  in  effect  in  that  county. 
Referring  t6  the  agreed  statement  of  facts 
(paragraphs  8  and  14),  it  appears  that  the 
county  commissioners  assuming  to  act  under 
and  'by  virtue  of  the  Barnes  law  levied  the 
taxes  in  question  for  the  support  of  this 
high  school,  and  that  the  district  did  main- 
tain the  school  for  one  year  prior  to  the 
passage  of  chapter  210  of  the  Laws  of  1909, 
with  courses  of  instruction  as  provided  in 
the  Barnes  law.  It  is  therefore  found  that 
this  school,  with  others  in  that  county,  nam- 
ed in  the  agreed  statement,  are  within  the 
purview  of  that  chapter. 

The  question  of  adopting  the  provisions  of 
the  Barnes  law  was  submitted  to  the  voters 
of  Marshall  county  at  the  general  election 
of  1906,  and  a  majority  of  the  votes  cast  up- 
on the  proposition  were  for  the  adoption, 
but  pot  a  majority  of  all  the  votes  cast  at 
the  election,  and  so  the  proposition  failed. 
Humboldt  v.  Klein,  79  Kan.  209,  99  Pac.  222. 
The  local  authorities  In  ti>at  county,  how- 
ever, and  In  several  other  counties  where 
the  same  result  had  occurred,  supposing  that 
the  Barnes  law  had  been  adopted  by  such  a 
vote,  and  assuming  to  act  under  Its  provi- 
sions, levied  and  collected  taxes  for  high 
schools  accordingly.  In  this,  situation,  with 
the  taxes  in  the  treasury,  and  the  schools  In 
operation  relying  upon  this  revenue,  the  Leg- 
islature, at  the  session  of  1909,  passed  the 
two  acts,  chapters  210  and  215  of  that  year. 
The  purpose  of  these  enactments  is  plain; 
It  was  to  relieve  the  situation;  they  were 
curative  in  their  nature,  and  were  designed 
to  make  available  the  funds  raised  by  tax- 
ation to  support  the  schools  established  and 
maintained  in  reliance  upon  the  Barnes  law, 
upon  the  supposition  that  it  had  been  adopt- 
ed. Thiat  the  authorities  of  Marshall  coun- 
ty believed  the  Barnes  law  to  be  in  force, 
and  levied  the  taxes  upon  that  assumption 
appears,  as  we  have  seen,  from  the  agreed 
statement,  and  It  is  a  matter  of  common 
Icnowledge,  that  by  an  erroneous  interpreta- 
tion of  the  section  providing  for  a  vote  upon 
the  adoption  of  the  law,  the  same  action 
was  taken  in  other  counties,  which  action. 
It  appears,  was  supported  by  an  opinion  of 
the  superintendent  of  instruction. 

Two  main  questions  are  presented:  (1) 
Whether  the  Legislature  had  power  to  make 
the  funds  so  levied  for  the  support  of  high 
schools  available  for  the  use  for  which  they 
were  collected;  and  (2)  whether  chapters  210 
and  215  of  the  Laws  of  1909  accomplish  this 


purpose.  The  act  of  1907,  referred  to  In 
chapter  210,  only  amends  one  section  relat- 
ing to  the  manner  of  making  the  levy,  and 
does  not  aCtect  the  questions.  The  act  of 
1908,  also  referred  to  in  chapter  210,  pro- 
vided that  the  vote  of  a  majority  voting 
upon  the  proposition,  should  be  sufficient  to 
adopt  the  Barnes  law  in  any  county.  Now 
it  is  argued  that  as  chapter  210  refers  to 
action  taken  under  the  original  act  of  1905, 
as  amended  by  the  act  of  1908,  it  is  not  in 
force  in  counties  where  an  election  had  not 
been  held  under  the  last-named  act.  If  this 
interpretation  be  correct,  chapter  210  has 
no  effect,  for  the  act  of  1908  secured  the 
only  end  which  it  Is  claimed  chapter  210  ac- 
complishes. Counsel  for  defendant  say  that 
their  interpretation  "gives  effect  to  chapter 
210  and  makes  It  a  definite,  validating  act 
of  any  elections  that  might  have  been  irreg- 
ularly held  after  the  amendment  of  the  law 
in  1908,"  but  there  Is  no  suggestion  that  any 
such  situation  existed.  On  the  other  hand, 
the  embarrassment  arising  from  proceedings 
taken  upon  the  supposition  that  the  Barnes 
law  bad  been  adopted  by  a  majority  of  those 
voting  upon  the  proposition  was  generally 
known,  a.  A  we  are  bound  to  suppose  that  it 
was  this  condition,  rather  than  the  supposi- 
tion that  an  Irregular  election  might  possi- 
bly have  been  held  under  the  act  of  1908, 
which  stimulated  legislative  action.  This 
view  is  confirmed  by  the  passage  soon  after 
at  the  same  session,  of  chapter  215,  which 
provides  that  moneys  collected  nnder  the 
Barnes  law,  as  amended  In  1907  and  1908, 
shall  be  paid  over  to  the  districts  for  which 
It  was  collected.  If  this  refers  only  to  mon- 
eys collected  for  high  schools  In  counties 
where  the  law  had  been  adopted  after  the 
act  of  1908  took  effect,  It  is  also  useless,  for 
in  such  case  the  duty  of  disbursement  eould 
not  be  doubted  and  further  legislation  was 
not  needed.  Chapters  210  and  215  relate  to 
the  same  subject,  arise  out  of  the  same  gen- 
eral situation,  were  designed  to  reach  the 
same  general  end,  and  should  be  construed 
together  as  one  law.  In  re  Hall,  Petitioner, 
38  Kan.  670,  17  Pac.  649;  Telegraph  Co.  v. 
Austin,  67  Kan.  208,  72  Pac.  850. 

The  legislative  purpose  in  the  passage  of 
chapters  210  and  215  to  make  the  provisions 
of  the  Barnes  law  effective  in  the  counties 
where  a  majority  of  those  voting  upon  the 
proposition  had  voted  for  its  adoption  Is  ap- 
parent. This  intent  when  ascertained  Is 
the  cardinal  canon  of  construction  to  which 
all  mere  rules  of  interpretation  are  subordi- 
nate. State  V.  Bancroft,  22  Kan.  170.  The 
recital  in  these  chapters  of  the  later  acts 
amending  the  original  act  of  1905  is  descrip- 
tive, and  does  not  limit  the  application  of 
these  laws  to  elections  held  subsequent  to 
the  last  amendment.  To  so  hold  would  de- 
feat the  clear  and  obvious  legislative  pur- 
pose In  their  enactment. 

It  is  contended  that  chapter  210  violates 
section  17  of  article  2  of  the  Constitution 
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requiring  the  nnlform  operation  of  general 
laws,  and  forbidding  tbe  enactment  of  a  spe- 
cial law  wbere  a  general  law  can  be  made 
applicable.  Tbe  argument  la,  tbat  If  the  act 
be  construed  to  apply  to  elections  held  be- 
fore tbe  amendment  of  1908,  It  will  result 
in  an  arbitrary  and  capricious  classification. 
The  act  includes  the  counties  wherein  the 
Bamefl  law  had  been  adopted  by  a  majority 
of  those  voting  upon  the  proposition,  In 
which  high  schools  had  been  maintained  for 
oae  year.  Counties  which  had  adopted  the 
law  by  a  majority  vote  of  all  the  electors 
are  not  within  its  terms,  and  counties  which 
bad  rejected  the  proi)osltion  to  adopt  were 
exdnded  by  tbe  proviso.  The  conditions  of 
this  dassiflcatlon  were,  the  adoption  of  the 
Barnes  law  by  a  majority  vote  of  those  vot- 
ing on  the  proposition,  and  the  maintenance 
of  a  high  school  for  one  year.  These  condi- 
tions applied  to  a  large  number  of  counties, 
resulting  in  the  maintenance  of  high  schools, 
and  the  exercise  of  the  power  of  taxation 
upon  the  county  therefor,  upon  the  assump- 
tion that  the  law  had  been  duly  adopted. 
Tbe  conditions  were  real  and  not  flctltlous, 
and  the  classification  was  not  arbitrary,  but 
reasonable. 

It  Is  competent  for  the  Legislature  to 
adapt  a  law,  general  in  its  nature,  to  a  class, 
but  sncb  cinssiflcatlon  must  be  natural  and 
not  an  arbitrary  or  flctltlous  one.  An  act 
to  have  uniform  operation  throughout  the 
state  need  not  affect  every  Individual,  every 
class,  or  every  community  alike.  Rambo  v. 
Urtabee,  67  Kan.  634,  73  Pac.  915.  It  is 
true  tliat  construing  chapter  210,  as  applying 
to  counties  wbere  elections  had  already  been 
held,  other  counties  cannot  come  into  the 
class,  and  this.  It  is  said,  prevents  the  uni- 
form operation  required  by  the  Constitution. 
This  objection,  however.  Is  met  by  the  opln- 
Um  in  Cole  v.  Dorr,  80  Kan.  251,  101  Pac. 
1016,  22  L.  R.  A.  (N.  S.)  634,  wherein  the 
language  of  the  Supreme  Court  of  Minneso- 
ta was  quoted  with  approval  holding  that 
when  a  statute  is  remedial  or  curative  the 
classification  Is  legal  if  it  includes  all  tbe 
gabjects  which  are  affected  by  tbe  condition 
which  it  Is  sought  to  remedy,  or  the  evils  it 
is  sought  to  cure. 

Curative  legislation  necessarily  forms  an 
exception  to  the  general  rule  tbat  classifica- 
tions cannot  be  based  solely  on  conditions 
already  existing,  for  the  object  of  such  a 
statute  is  to  effect  a  remedy  for  present  con- 
ditions. Leavenworth  v.  Water  Co.,  69  Kan. 
82,  76  Pac.  451;  Cole  v.  Dorr,  supra.  A 
curative  act  of  the  Legislature  may  validate 
any  action  of  the  voters  of  a  county  or  of  its 
authorities  which  the  Legislature  had  pow- 
er under  tbe  Constitution  to  authorize  in  the 
first  instance.  Shepherd  v.  Kansas  City,  81 
Kan.  369,  105  Pac.  531.  If  the  conditions  are 
snch  as  to  warrant  legislative  action  and  the 
statute  is  made  to  apply  whenever  the  con- 
ditions exist,  tbe  Constitution  interposes  no 
barria  to  the  passage  of  a  curative  act,  pro- 


vided the  action  validated  thereby  might 
have  been  previously  authorized  by  the  Leg- 
islature. Iowa  Railroad  Land  Co.  v.  Soper, 
39  Iowa,  112;  Kimball  v.  Town  of  Rosen- 
dale,  42  Wis.  407,  24  Am.  Rep.  421 ;  State, 
Bonney  v.  Collector  of  Brldgewater,  31  N. 
J.  Law,  134 ;   Hewitt's  Appeal,  88  Pa.  55. 

In  State  ex  rel.  v.  Brown,  97  Minn.  402, 
106  N.  W.  477,  5  L.  R.  A.  (N.  S.)  327,  It  ap- 
peared that  successive  statutes  had  been 
passed  at  the  same  legislative  session,  legal- 
izing the  Issuance  of  bonds  for  building 
schoolhouses.  The  original  enabling  act  re- 
quired a  two-thirds  majority  of  all  the  vot- 
ers of  the  city  voting  at  the  election.  This 
majority  was  not  given  at  the  election,  al- 
though there  was  a  majority  of  two-thirds 
of  the  voters  voting  uiwn  the  proposition. 
The  curative  acts  provided  that  the  bonds 
should  be  issued  and  sold.  In  an  action  of 
mandamus  to  compel  tbe  issuance  of  the 
bonds  as  provided  in  the  curative  acts,  the 
court  said:  "The  Legislature  of  1905,  in- 
fluenced undoubtedly  by  the  fact  that  the 
wishes  of  the  people  of  Minneapolis  bad 
been  clearly  expressed  in  favor  of  the  is- 
suance of  the  bonds,  and  with  full  knowl- 
edge of  the  conditions  which  rendered  the 
Issue  of  such  bonds  desirable  and  necessary, 
removed  the  restriction  imposed  by  the  act 
of  1903,  and  legalized  and  authorized  the 
issue  of  the  bonds  without  compliance  with 
one  of  the  conditions  imposed  by  tbe  orlgii 
nal  enabling  statute.  •  •  »  Neither  upon 
principle  nor  precedent  should  these  statutes 
be  treated  as  special  legislation.  Titey  are 
remedial,  curative  acts,  and  apply-  to  aH 
subjects  of  legislation  which  are  within  the 
conditions  and  subject  to  the  evils  sought  to 
be  remedied." 

It  was  within  the  power  of  the  Legislature 
to  provide  for  high  schools  and  their  main- 
tenance by  taxes  to  be  levied  in  tbe  various 
counties  without  submitting  the  question  to 
a  vote.  State  v.  Freeman,  61  Kan.  90,  68 
Pac.  959,  47  L.  R.  A.  67.  It  also  had  tbe 
right  to  make  the  establishment  of  such 
schools  conditional  upon  a  vote.  State  v. 
Bentley,  80  Kan.  227,  101  Pac.  1073.  It 
could  require  a  majority  of  all  the  votes  cast 
at  an  election  as  a  condition  precedent  to 
the  operation  of  the  law  In  any  county,  or 
it  could  make  it  effective  upon  a  different 
condition.  Having  the  power  in  the  flrst 
Instance  to  establish  such  schools  and  to 
enforce  taxation  to  maintain  them  with  or 
without  snch  preliminary  vote, -the  Legisla- 
ture could,  within  the  principle  already  stat- 
ed, by  the  enactment  of  curative  statutes  aft- 
er such  schools  had  been  established,  require 
that  they  should  be  so  maintained,  although 
the  majority  of  votes  at  the  referendum  was 
less  than  the  original  enabling  act  required. 

It  is  also  insisted  that  chapter  210  of  the 
Laws  of  1909  violates  section  16  of  article  2 
of  the  Constitution  forbidding  amendments, 
unless  the  new  act  contain  the  section  amend- 
ed.    It  is  said  that  the .  Barnes  law  was 


Digitized  by 


v^oogle 


144 


112  PACIFIC  REPORTER 


(Kan. 


amended  because  0x6  condition  prescribed  by 
Its  terms  for  its  adoption  In  any  county  was 
changed  by  tbe  new  law.  The  purpose  of 
this  constitutional  restriction  was  to  pre- 
vent uncertainty  and  confusion  which  might 
arise  from  -adding  or  strilclng  out  words  and 
making  additions  or  substitutions,  without 
rewriting  the  section  as  amended.  State 
ex  rel.  v.  Cross,  38  Kan.  686,  17  Pac.  190; 
1  Lewis'  Sutb.  Stat  Const.  (2d  Ed.)  |  230. 
It  does  not  apply  to  amendments  by  Implica- 
tion. Parlcer- Washington  Co.  v.  Kansas  City, 
73  Kan.  722,  85  Pac.  781:  Bank  v.  Pearce,  76 
Kan.  408,  02  Pac.  53.  Nor  where  the  later 
act  declares  the  nteanlng  of  the  earlier  one, 
or  where  by  reference  a  former  act  Is  ex- 
tended to  cover  subjects  not  within  Its  terms. 
State  V.  Shawnee  County,  83  Kan.  199,  110 
Pac.  92.  And  It  has  no  application  when  tbe 
new  statute  is  complete  in  itself.  The  ob- 
jection now  made  might  have  been  urged 
with  equal  force  to  the  curative  act  under 
consideration  In  CJole  v.  Dorr,  supra.  The 
statute  providing  for  a  commission  form  of 
government  had  not  been  adopted  In  Wichita 
In  the  manner  provided  by  its  terms,  and 
yet  it  was  held  that  the  remedial  statute 
was  effective,  and  that  the  law  was  thereby 
In  force.  So  in  other  cases  where  curative 
acts  have  been  considered  in  this  court  It 
is  difficult  to  see  how  statutes  of  this  nature, 
wlien  designed  to  validate  proceedings  tak- 
en under  the  assumed  authority  of  a  statute, 
but  where  Its  provisions  have  not  been  fol- 
lowed, can  be  made  effective  If  this  conten- 
tion Is  to  prevail.  Considering  the  nature 
and  pnrpose  of  curative  legislation,  and  the 
reason  for  the  constitutional  Inhibition,  it  is 
held  that  it  does  not  apply  to-  statutes  like 
those  now  under  consideration.  1  Lewis' 
Suth.  Stat  Const.    (2d  Ed.)  {{  239-240. 

The  further  claim  is  made  that  chapter  219 
of  the  Laws  of  1900  is  unconstitutional,  be- 
cause It  confiscates  the  taximyers'  money. 
It  is  said  that  payments  of  this  tax  were 
made  without  any  authority  of  law  for  their 
collection,  that  some  were  made  under  pro- 
test, and  that  the  money  remains  that  of  the 
taxpayer,  and  in  this  situation  tbe  attempted 
legislative  appropriation  Is  without  due  pro- 
cess of  law.  In  considering  this  question  it 
must  be  remembered,  as  before  stated,  that 
this  chapter  is  only  a  part  of  tbe  legislation, 
and  is  to  be  considered  with  chapter  210,  of 
the  same  session,  as  part  of  one  act  to  ac- 
complish a  proper  legislative  purpose.  If 
legislation  Is  effective  to  legalize  actions 
which  might  have  been  authorized  in  the 
first  Instance,  the  curative  power  may  val- 
idate It  afterwards,  if  vested  rights  are  not 
disturbed.  If  the  statute  can  be  made  op- 
erative to  validate  and  enforce  proceedings 
to  compel  tbe  payment  of  taxes,  it  can  be 
made  effectual  to  distribute  taxes  already 
paid. 

t  Iowa  Railroad  Land  Co.  v.  Soper,  su- 
it was  held:  "But  the  legalizing  of  a 
which  but  for  the  legalizing  act  was  In- 


valid and  not  capable  of  being  enforced,  does 
not  interfere  with  any  vested  right  of  the 
taxpayer.  It  is  argued  that  before  the  pas- 
sage of  tiie  curative  act  the  plaintiff  had  a 
right  of  action  to  recover  back  the  Illegal 
taxes  paid,  and  that  this  is  a  vested  right 
It  Is  no  more  a  vested  right  than  in  case  tbe 
plaintiff  had  not  paid  tbe  taxes.  He  would 
in  such  case  have  as  good  grounds  for  re- 
sisting payment  as,  after  payment,  he  could 
have  to  recover  the  money  paid.  •  ♦  ♦ 
The  statute  has  created  a  liability  to  pay 
where  none  existed  before  ita  passage,  and 
this  is  so  whether  the  act  authorizing  the 
tax  levies  be  passed  prior  thereto  or  is  an 
act  legalizing  a  tax  previously  levied.  Itf 
either  case  the  power  of  the  General  Assem- 
bly to  pass  the  law  is  the  same.  If  it  has 
no  power  to  legalize  »  tax  already  levied 
without  authority,  it  has  no  power  to  confer 
the  authority  In  the  first  instance." 

Reference  is  made  in  the  brief  of  counsel 
to  the  opinion  in  Atchison,  Topeka  &  Santa 
F6  Railroad  Co.  v.  Woodcock,  Treasurer,  18 
Kan.  20.  That  decision  was  based  mainly 
upon  the  fact  that  the  tax  in  question  there 
had  not  been  levied  In  pursuance  to  a  law 
stating  tbe  object  of  the  tax,  as  the  Consti- 
tution requires.  Article  11,  {  4.  It  was  said 
that  tbe  tax  was  sustained  only  by  the  cura- 
tive act  which  failed  to  state  the  object  No 
such  Infirmity  appears  here.  The  original 
act  clearly  states  the  object;  chapter  210  de- 
clared the  conditions  upon  which  that  act 
became  effective  in  any  county,  and  chapter 
215  required  the  application  of  the  taxes  to 
the  object  specified.  Some  expressions  in 
that  opinion  and  in  the  opinion  in  Atchison 
&  N.  R.  Co.  V.  Maquilkin,  12  Kan.  301,  con- 
sidered apart  from  the  facts  involved,  indi- 
cate a  possible  view  of  legislative  power  in 
relation  to  curative  statutes  not  apparent  in 
recent  decisions  of  tbls  court  and  not  con- 
trolling in  the  situation  now  presented. 

Other  questions  suggested  in  tbe  briefs  ap- 
pear to  be  only  incidental  to  the  propositions 
decided  herein  and  In  Cole  v.  Dorr,  supra, 
and  other  opinions  of  this  court  which  have 
been  cited. 

A  peremptory  writ  of  mandamus  is  al- 
lowed. 

JOHNSTON,  O.  J.,  and  BURCH,  MASON, 
SMITH,  and  PORTER,  JJ.,  concur. 

GRAVES,  J.  (dissenting).  I  am  unable  to 
concur  in  the  foregoing  opinion.  Chapter  210 
of  the  Laws  of  1909,  which  is  claimed  to 
make  the  tax  in  question  valid,  has  never 
in  my  view  applied  to  Marshall  county. 
That  statute  by  ita  terms  limlta  the  counties 
to  which,  and  the  conditions  under  which,  it 
shall  apply.  It  does  not  apply  except  in 
counties  where  tbe  original  Barnes  law  was 
voted  upon  and  lost  for  the  reason  that  al- 
though it  received  a  majority  of  the  votes 
cast  upon  that  proposition,  it  did  not  re- 
ceive a  majority  of  the  votes  cast  at  tlie 
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election,  wUch  was  necessary;  and  It  only 
•ppUes  to  snch  counties  when  the  people  un- 
der the  erroneous  belief  that  tbe  law  was  le- 
gally adopted  by  such  vote,  proceeded  to  es- 
tablldi  and  maintain  taigb  schools  under  the 
proTtelon  of  such  law  for  one  year.  Chapter 
210  can  have  no  force  or  eftect  in  any  coun- 
ty -where  these  conditious  do  not  exist,  and 
yet  none  of  them  appear  to  have  existed  In 
Uarshall  county  at  the  time  this  tax  was 
levied.  If  high  schools  were  In  existence  in 
that  county,  It  does  not  appear  that  they 
were  either  established  or  maintained  under 
the  provisions  of  this  Barnes  law,  but  rath- 
tr  in  spite  of  them,  and  in  accordance  with 
an  educational  plan  adopted  by  the  people 
before  the  Barnes  act  was  voted  upon.  The 
people  rejected  the  Barnes  act  when  It  was 
fairly  before  them,  and  they  had  an  oppor- 
tunity to  adopt  it 

The  l/eglslatnre  evidently  Intended  to  sub- 
mit this  tax  to  the  people  for  their  accept- 
ance or  rejection.  So  far  as  Marshall  coun- 
ty is  concerned,  they  have  declined  to  accept 
ft  In  my  Judgment,  the  action  of  the  coun- 
ty commissioners  In  making  this  levy  was 
without  authority,  and  the  taxpayers  should 
not  be  compelled  to  pay  It  by  mandamus. 
The  writ  should  be  denied. 


(8  Kan.  6») 
aAfiKTBEU:/  V.   PITTSBURG  VITRIFIED 

PAVING  &  BUILDING  BRICK  CO. 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

fSyllalnt  by  the  Court.) 

1  MASnS  AND   SeBVANT  (I  95*)— INJVBIES  TO 

Minor — Action  for  Damages. 

Under  the  statute  (Gen.  St.  1909,  {§  5095, 
d096),  pToviding  that  "no  person  under  sixteen 
years  of  age  6ball  be  employed  at  any  occupa- 
tion nor  at  any  place  dangerous  or  injurious  to 
hfe,  limb,  health  or  morals,"  and  providing  a 
penalty  for  a  violation  of  such  provision,  an  env- 
pk>yC  less  than  16  years  old  who  is  injured  at 
SQch  an  occupation  may  recover  damages  against 
his  employer^  although  the  statute  does  not  in 
terms  give  him  a  right  of  action. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |i  141,  160;    Dec.  Dig.  § 

2.  Masteb  and  Ssbvant  (§  265*)— Injttbt  to 

Minor — Action  fob  Services. 

In  snch  an  action  it  is  not  necessary  for  the 
iriaJDtiff  to  prove  that  the  defendant  Isnew  that 
bis  occupation  was  dangerous. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  205.*] 

51.  Master  and  Servant  (§  286*)— Dangkbous 
OccDPATiON— Question  op  Fact. 

Ordinarily  whether  a  particular  occupation 

is  dangerous,  within  the  meaning  of  the  statute, 

ia  a  question  of  fact. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Dec.  Dig.  §  286.*] 

4.  Master  and  Servant  (§  95*)- Injury  to 
Servant— "Dangerous  Occupation." 
An  occupation  is  "dangerous,"  within  the 
meaning  of  the  statute,  whenever  there  is  rea- 
■on_  to  anticipate  injury  to  the  person  engaged 
in  it,  whether  the  risk  arises  from  the  inherent 


character  of  the  work  or  the  manner  in  which  it 
is  carried  on,  even  although  the  danger  may  be 
eliminated  by  the  exercise  of  due  care  and  skill 
on  the  part  of  the  employ^. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §    95.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1827.] 

5.  Mastbb  and  Servant  (i  96*)— Injubt  to 
Servant— Proximate  Cause. 

Where  the  employment  of  a  person  under 
16  years  of  age  is  unlawful  because  his  occu- 
pation exposes  him  to  danger,  and  in  the  course 
of  his  work  be  is  injured  in  consequence  of 
such  exposure,  the  violation  of  the  law  is  the 
proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  |f  157,  158,  162 ;  Dec.  Dig. 
§96.*] 

6.  Master  and  Servant  (§  276*)- Injtjbt  to 
Mjnob  —  Dangerous  Occupation  —  EJvi- 

DENCB. 

In  an  action  under  the  statute,  the  evi- 
dence tended  to  show  these  facts:  The  plain- 
tiff was  required  to  ride  upon  a  dumping  car 
drawn  by  a  horse  over  a  rough  track  abound- 
ing in  curves  and  running  close  to  a  steep  bank 
of  shale;  the  car  often  jumped  the  track;  the 
box,  the  top  of  which  was  five  feet  from  the 
ground,  was  arranged  so  as  to  empty  to  ei- 
ther side,  and  had  a  lateral  play  of  several 
inches ;  he  was  instructed  to  keep  the  car  in 
balance  by  shifting  his  position;  a  wlieel  struck 
a  lump  of  shale  near  the  track  and  the  car  stop- 
ped, throwing  him  out  and  breaking  his  arm. 
Held,  that  the  jury  were  justified  in  finding  that 
the  plaintiffs  occupation  was  dangerous,  and 
that  his  injury  was  the  proximate  result  of  the 
violation  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  276.*] 

Appeal  from  District  Court,  Crawford 
County. 

Action  by  Jesse  Casteel  against  the  Pitts- 
burg Vltrlfled  Paving  &  Building  Brick  Com- 
pany. Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Warner,  Dean,  McIiCod  &  TImmonds,  for 
appellant  F.  B.  Wheeler  and  Keene  &  Gates, 
for  appellee. 

MASON,  J.  Jesse  Casteel,  between  15  and 
16  years  old,  was  injured  while  in  the  employ 
of  the  Pittsburg  Vitrified  Paving  &  Building 
Brick  Company.  He  sued  the  company  and 
recovered,  upon  the  theory  that  his  employ- 
ment was  in  violation  of  the  statute  provid- 
ing that  "no  person  under  sixteen  years  of 
age  shall  be  employed  at  any  occupation  nor 
at  any  place  dangerous  or  injurious  to  life, 
limb,  health,  or  morals,"  and  making  It  a 
misdemeanor  to  employ  such  person  in  viola- 
tion of  that  provision.  Laws  1905,  c.  278,  §§ 
1,  4;  Gen.  St  1909,  |§  5095,  5098.  The  de- 
fendant appeals;  its  principal  contention  be- 
ing that  the  evidence  was  iDSufficient  to  show 
that  the  plaintiff  was  employed  at  any  oc- 
cupation or  at  any  place  that  was  "danger- 
ous," within  the  meaning  of  the  statute. 

The  evidence  tended  to  show,  and  there- 
fore for  the  present  purpose  may  be  regarded 
as  having  shown,  these  facts:    The  defend- 
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ant  was  engaged  In  the  manufacture  of  brick. 
Sbale  for  use  In  the  process  was  excavated 
by  a  steam  shovel  and  loaded  into  dumping 
cars,  which  were  drawn  by  a  horse  along  a 
track  for  a  distance  of  about  800  feet,  and 
then  hoisted  up  an  incline  by  machinery  to 
the  brick  plant.  The  plaintiffs  employment 
required  him  to  ride  upon  the  loaded  cars 
from  the  shale  pit  to  the  Incline  and  upon 
empty  cars  on  the  return  trip,  driving  the 
horse,  which,  however,  was  so  well  trained 
that  no  lines  were  used  or  needed.  The  car 
was  not  provided  with  a  brake.  The  track 
was  of  uneven  height  and  curved  often.  For 
a  part  of  the  distance  It  ran  so  dose  to  a 
perpendicular  tank  of  shale,  about  20  feet 
high,  that  the  cars  frequently  scraped  it  In 
passing.  The  rails  were  about  two  feet  and 
a  half  apart.  The  wheels  were  14  inches  in 
diameter ;  the  distance  between  the  front  and 
rear  pair  waft  two  feet  The  box  was  7  feet 
long,  6  feet  wide,  and  15  inches  deep;  its 
top  being  5  feet  above  the  track.  Each  cor- 
ner was  fastened  to  the  truck  below  it  by  a 
chain,  and  the  car  was  emptied  to  either  side 
by  unfastening  the  chains  on  the  other.  The 
chains  were  loose,  having  about  three  or  four 
inches  slack,  allowing  that  amount  of  play 
to  the  box,  which  swayed  from  one  side  to 
the  other  according  to  the  inclination  of  the 
track  and  the  disposition  of  the  load.  The 
plaintiff  was  directed  so  to  ride  the  car  as  to 
keep  it  in  balance  by  the  weight  of  his  body 
— to  shift  his  position  in  going  around  curves 
to  keep  the  car  from  jumping  the  track,  which 
it  did  quite  often,  sometimes  four  or  five  times 
a  day,  more  often  when  It  was  en^)ty.  Piec- 
es of  shale  would  sometimes  fall  to  the  track 
from  the  bank  or  from  the  cars.  These  were 
usually  soon  removed  by  other  employes.  On 
the  day  of  his  Injury  he  was  riding  in  the 
front  end  of  an  empty  car  on  the  side  op- 
posite the  high  bank,  in  accordance  with  his 
Instructions.  A  lump  of  shale  about  14  inch- 
es long  and  4  or  5  Inches  thick  each  way  had 
become  wedged  between  the  bank  and  the 
neaTer  rail.  The  horse  was  walking  fast, 
when  the  hub  of  the  forward  wheel  struck 
the  shale,  stopping  the  car  and  throwing  the 
plaintiff  to  the  ground,  his  arm  being  broken 
in  the  fall. 

The  statute  provides  a  penalty  for  its  vio- 
lation, but  does  not  in  terms  give  a  right  of 
action  to  any  one  Injured  thereby.  Never- 
theless, by  the  weight  of  authority  and  the 
better  reason  such  right  exists.  Harrod  v. 
Latham,  77  Kan.  466,  95  Pac.  11.  Se^  notes 
In  7  L.  R.  A.  (N.  S.)  335,  and  9  L.  R.  A.  (N. 
S.)  385;  2  Labatt,  Master  and  Servant,  §| 
799,  800. 

The  defendant  maintains  that  the  plain- 
tiff's occupation  was  not  dangerous,  but  safe, 
since  he  had  merely  to  drive  a  gentle  horse 
a  short  distance  back  and  forth,  hitching  and 
unhitching  it  to  the  cars,  having  no  loading 
or  unloading,  or  lifting  or  carrying  to  do, 
and  not  being  engaged  about  any  machinery ; 
that  if  be  became  exposed  to  any  risk  in  the 


course  of  his  employment  through  the  fail- 
ure of  his  employer  to  take  proper  precau- 
tions for  his  safety,  his  remedy  was  in  an 
action  for  common  law  negligence,  and  not 
under  the  statute.  Ordinarily,  whether  an 
occupation  is  dangerous,  within  the  meaning 
of  such  a  statute,  Is  a  question  of  fact  for 
the  jury.  Hickey  v.  Taaffe,  32  Hun,  7;  Gal- 
lenkamp  v.  Garvin  Machine  Co.,  91  App.  Dlv. 
141,  86  N.  T.  Supp.  378;  Braaseh  v.  Mich- 
igan Stove  Co.,  153  Mich.  652,  655,  118  N.  W. 
366,  20  L.  R.  A.  (N.  S.)  500;  Hanklns  v. 
Reimers,  86  Neb.  807,  309,  126  N.  W.  616. 
Both  New  York  cases  cited  were  reversed  by 
the  Court  of  Appeals  (99  N.  T.  204,  1  N.  E. 
685,  52  Am.  Rep.  19;  179  N.  Y.  S88,  72  N. 
E.  1142),  the  first  upon  a  different  question. 
In  the  latter  case  the  court  of  last  resort 
adopted  a  dissenting  opinion,  which  seems  to 
support  the  theory  that  a  statute  forbidding 
the  employment  of  children  at  dangerous 
machinery  has  no  application  to  a  machine 
which  is  safe  when  carefully  and  skillfully 
bandied.  We  do  not  accept  that  view.  We 
think  that  an  occupation  is  dangerous,  with- 
in the  meaning  of  the  Kansas  act,  whenever 
there  is  reason  to  anticipate  Injury  to  the 
person  engaged  in  it,  whether  the  risk  arises 
from  the  Inherent  character  of  the  work  or 
the  manner  in  which  it  is  In  fact  carried  on, 
eVen  although  the  danger  may  be  reduced  or 
eliminated  by  the  exercise  of  due  care  and 
skill  on  the  part  of  the  employe.  See  Frank 
Unnewehr  Co.  v.  Standard  Life  &  A.  Ins.  Co., 
176  Fed.  16,  99  C.  C.  A.  490,  and  cases  there 
cited.  A  contrary  view  would  defeat  one  of 
the  manifest  objects  of  the  statute,  which  Is 
to  give  a  peculiar  protection  to  children  be- 
cause they  have  peculiar  need  of  it — to  pre- 
vent their  being  so  placed  that  their  inex- 
perience and  immaturity  would'expose  them 
to  peril.  In  the  present  case  it  makes  no 
difference  whether  the  plaintiff  was  set  at  a 
task  which  was  safe  when  he  was  employed 
but  became  dangerous  by  reason  of  subse- 
quent acts  of  the  employer,  or  whether  it 
was  unsafe  from  the  beginning.  The  defend- 
ant's liability  depends  upon  whether  the 
plaintiffs  occupation,  as  it  was  carried  on 
at  the  time  of  the  accident,  was  such  as  to 
give  reasonable  ground  to  anticipate  an  in- 
jury, and  we  think  that  was  a  fair  question 
for  the  determination  of  the  jury.  We  can- 
not say,  as  a  matter  of  law,  that  the  defend- 
ant could  not  reasonably  have  expected  such 
an  accident  as  happened,  or  some  similar  one. 
The  likelihood  of  the  plaintiffs  being  jolted 
from  the  car  was  suggested  by  the  roughness 
of  the  track,  the  frequent  curves,  the  near- 
ness of  the  wall  of  shale,  the  readiness  with 
which  the  ear  left  the  rails,  and  especially 
by  the  unstable  poise  of  the  box,  and  the 
duty  assigned  the  plaintiff  to  keep  it  in  bal- 
ance by  shifting  his  own  position. 

The  contention  is  also  made  that  there  was 
no  evidence  that  the  violation  of  the  statute 
was  the  proximate  cause  of  the  plaintiff's  in- 
jury.  The  Jury  were  justified  In  finding,  and 
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most  be  deemed  to  hare  found,  that  the  de- 
taidant  nxUawfuIly  employed  the  plaintiff  at 
an  occupation  that  placed  him  in  peril ;  that 
be  was  injured  in  the  course  of  his  employ- 
ment in  consequence  of  that  peril ;  that  what 
happened  was  one  of  the  very  things  the 
statute  was  intended  to  prevent  Such  find- 
ings establish  the  necessary  casual  relation 
Iwtween  the  disobedience  of  the  statute  and 
the  plaintiff's  injury.  21  A.  &  E.  Ency.  Law, 
480-182 :  Leathers  t.  Tobacco  Co.,  144  N.  C. 
330,  57  S.  E.  11,  9  L.  R.  A.  (N.  S.)  »49; 
Stames  v.  Manufacturing  Co.,  147  N.  C.  656, 
61  S.  E.  525,  17  L.  R.  A.  (N.  S.)  602;  Synes- 
Kwskl  V.  Schmidt,  153  Mich.  438,  116  N.  W. 
1107;  Perry  t.  Tozor,  90  Minn.  431,  437,  97 
S.  W.  137.  101  Am.  St  Rep.  416;  7  L.  R.  A. 
(X.  S.)  337,  second  column  of  the  note.  In 
Roberts  v.  Taylor,  31  Ont  10,  it  is  held.  In 
effect  that  the  violation  of  the  statute  is  not 
shown  to  be  the  proximate  cause  of  the  In- 
jury, unless  there  is  proof  that  the  Imma- 
tnrity  of  the  child  contributed  to  the  Injury. 
We  think  this  too  rigorous  a  requirement 
There  is  always  at  least  this  much  connec- 
tion between  the  youth  of  the  employ^  and 
his  injury — if  he  had  beeh  older  he  might 
have  refused  the  dangerous  employment. 

A  part  of  the  defendant's  argument  Is 
t«sed  apon  the  theory  that  whatever  danger 
there  was  In  the  plalntUTs  employment  orig- 
inated with  the  lodging  of  the  lump  of  shale 
against  the  track.  But  the  evidence  warrant- 
ed the  view  that  it  similar  situation  was  like- 
ly to  arise  at  any  time,  and  that  the  plaintiff 
was  In  constant  peril  of  being  thrown  from 
the  car  In  the  same  or  some  similar  way. 

Complaint  is  made  of  the  admission  of  evl- 
dmce  showing  all  of  the  circumstances  sur- 
rounding the  Incident  Some  of  it  may  have 
been  unnecessary,  but  none  of  it  was  preju- 
dicial. The  contention  Is  made  that  no  re- 
covery could  be  had  unless  the  defendant 
knew  the  plaintiff's  occupation  to  be  dan- 
gerous. The  statute,  however,  bases  liability 
npon  the  fact  of  danger,  not  upon  the  employ- 
o's  knowledge  of  it  Even  a  mistaken  be- 
lief that  the  employe  is  over  the  prescribed 
age  Is  held  not  to  be  a  defense.  City  of  New 
York  V.  Chelsea  Jute  Mills,  43  Misc.  Hep.  206, 
88  N.  T.  Supp.  1085 ;  see  note  In  20  L.  R.  A. 
(X.  S.)  500.  Koester  v.  Rochester  Candy 
Works.  194  N.  Y.  92,  87  N.  E.  77,  19  L.  R. 
A.  (N.  S.)  783,  Is  to  the  contrary 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

(a  Kan.  674) 

BROWN  v.   MISSOURI,   K.  ft  T.   RT.   CO. 
(Sapieme  Court  of  Kansas.    Dec.  10,  1910.) 

(Syllahut  by  the  Court.) 

L  Reference  (S  99*)— Findings  bt  Refebee 
—Amendment. 

Findings  of  fact  returned  by  a  referee  may 
be  amended  by  the  court,  at  least  in  any  rase 


where  the-  changes  merely  reflect  the  different 
views  of  the  court  as  to  the  effect  of  testimony 
accepted  by  the  referee  as  tnithful. 

[E3d.  Note. — For  other  cases,  see  Reference, 
Cent  Dig.  $|  148-150;    Dec.  Dig.  §  09.»] 

2.  Cabbibrs  (§  52*)  — Fbeigut  Shipments  — 
Bills  of  Lading — Conclusiveness. 

Where  coal  is  shipped  by  rail  in  bulk,  the 
weights  stated  in  the  bill  of  lading  are  prima 
facie  evidence  of  the  amount  received,  in  favor 
of  the  consignee,  against  the  initial  carrier  or 
a  connecting  carrier  that  collects  charges  upon 
the  basis  of  such  statement,  notwithstanaing 
such  weights  were  reported  by  the  consignor  to 
the  carrier,  and  adopted  by  it  without  verifica- 
tion, and  notwithstanding  the  bill  of  lading  con- 
tains the  words,  "Weipits  subject  to  correc- 
tion." 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  150-161 ;  Dec  Dig.  S  52.*] 

3.  Cabbiers  (§  134*)— Loss  of  Freight— Ac- 
tion BT  Consignee— Evidence. 

In  an  action  by  a  consignee  to  recover  for 
coal  lost  in  transit,  the  plaintiff's  evidence  held 
Insafficient  to  show  that  such  losses  occurred 
before  delivery  to  him. 

[Ed.  Note.— For  other  cases,  see  Carriers^ 
Cent  Dig.  $i  588-592;    Dec  Dig.  {  134.»] 

Appeal  from  District  Court  Geary  County. 

Action  by  George  T.  Brown  igainst  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
appeals.    Reversed  and  remanded. 

John  Madden  and  W.  W.  Brown,  for  ap- 
pellant William  W.  Pease  and  John  F. 
Brown,  for  appellee. 


MASON,  J.  George  T.  Brown  sued  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany on  account  of  coal  alleged  to  have  been 
lost  by  it  in  the  course  of  shipments  made 
to  Iilm  over  its  line.  The  court  appointed  a 
referee  to  report  on  the  facts.  The  refer- 
ee, among  other  findings,  reported  that  no 
competent  evidence  had  been  Introduced  to 
show  either  the  quantity  of  coal  shipped  to 
the  plaintiff  or  the  quantity  actually  re- 
ceived by  him.  The  court  being  of  the  opin- 
ion that  there  was  competent  evidence  on 
both  points,  modified  these  findings  accord- 
ingly, found  the  amount  of  shortage  shown,, 
and  gave  Judgment  for  the  plaintiff.  The  de- 
fendant appeals,  and  urges  two  grounds  of 
error:  First  that  the  court  had  no  authori- 
ty to  change  the  referee's  findings  of  fact; 
and,  second,  that  the  evidence  did  not  support 
the  Judgment 

In  34  Cyc.  885,  It  is  said:  "While  In  some 
Jurisdictions  the  court  may  disregard  the 
findings  of  fact  of  the  referee,  and  make 
new  findings  on  the  evidence  reported,  or 
modify  or  change  the  facts  as  found,  the 
general  rule  is  that  the  court  has  no  such 
power."  This  difference  in  practice  exists, 
but  the  preponderance  of  authority  In  favor 
of  what  is  stated  as  the  general  rule  is  not 
so  great  as  might  seem  from  the  number  of 
cases  cited.  Some  of  them  involve  a  differ- 
ent phase  of  the  subject,  some  are  affected  by 


•For  other  casei  see  a&me  topic  and  aection  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  SerlM  A  Rep'r  Indexe* 
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statute,  and  one  turns  upon  the  -fact  that 
the  reference  was  authorized  only  by  the 
agreement  of  the  parties.  In  Missouri,  as 
shown  by  the  note  to  the  text  quoted,  the 
court  may  modify  the  referee's  findings  of 
facts,  where  the  reference  Is  or  might  be 
compulsory,  but  not  where  no  referee  could 
have  been  appointed  except  by  consent 
Boatman's  Bank  t.  Trover  Bros.  Co.  (C.  C. 
A.)  181  f*ed.  804,  Is  based  upon  that  distinc- 
tion. See,  also,  17  Dec.  Dig.  p.  1218,  tit. 
"Reference,"  f  106.  Here  the  reference  was 
by  order  of  the  court  and  not  by  consent  of 
the  parties.  In  this  state  the  tendency  Is  to 
a  lllieral  view  of  the  control  of  the  trial 
court  over  the  referee's  findings.  Kelley  v. 
Schrelber,  82  Kan.  403,  108  Pae.  816,  and 
cases  there  cited;  Bethell  r.  Lumber  Co., 
39  Kan.  230,  236, 17  Pac.  813.  In  the  present 
case  the  findings  of  the  referee,  which  the 
court  changed,  were  not  based  upon  con- 
flicting oral  evidence.  There  was  nothing 
in  the  report  of  the  referee  to  suggest  a 
doubt  of  the  truthfulness  of  any  witness. 
On  the  contrary,  it  fairly  appeared  that 
the  testimony  given  was  accepted  as  true. 
The  referee  found  that  the  evidence  had  no 
tendency  to  prove  certain  facts;  the  court 
thought  it  sufliclent  to  establish  them.  The 
difference  of  opinion  was  not  whether  the 
statements  in  evidence  were  to  be  believed, 
but  what  Inferences  were  to  be  drawn  from 
them  (a  question  of  fact,  which  the  court 
had  as  fair  an  opportunity  to  decide  as  the 
referee)  and  what  they  tended  to  prove  \a 
question  of  law).  In  this  situation  there  was 
no  occasion  for  a  new  trial.  The  evidence 
was  before  the  court,  not  only  without  con- 
flict of  testimony,  hut  practically  with  a 
finding  that  it  was  all  true.  It  remained 
only  for  the  court  to  maice  the  inferences  of 
fact  and  conclusions  of  law,  and  render  Judg- 
ment 

Some  of  the  coal  shipments  originated  on 
the  defendant's  line,  and  some  on  that  of 
another  company.  The  referee  found  that 
there  was  no  evidence  as  to  the  weight  of 
any  shipment.  Hie  court  changed  this  find- 
ing, so  that  it  read  in  effect  that  there  was 
no  evidence  on  this  point  except  the  weights 
given  by  the  consignor  to  the  carrier,  which 
were  adopted  as  a  basis  for  freight  charges 
and  inserted  in  the  bills  of  lading.  Ordinari- 
ly bills  of  lading  are  prima  facie  evidence 
against  the  carrier  Issuing  them  of  the 
amount  of  goods  received.  4  A.  &  E.  En- 
cycl.  of  L.  522;  1  Hutchinson  on  Carriers,  $ 
158.  The  defendant  maintains  that  here 
they  have  not  that  effect,  because  of  the  in- 
sertion of  the  qualifying  words,  "in  ap- 
parent good  order"  and  "weights  subject  to 
correction."  It  is  doubtful  whether  the 
first  plirase  can  apply  to  material  shipped  in 
bulk  (6  Cyc.  418,  419),  but  in  any  event  it 
does  not  change  the  effect  of  the  instrument 
as  prima  facie  evidence  ,(4  A.  &  K  Encycl. 
of  L.  522,  523,  note  7;   6  Cyc.  422).    Tbe  ex- 


pression, "weights  subject  to  correction,"  has 
an  important  fimction.  It  avoids  the  estop- 
pel which  would  otherwise  under  some  cir- 
cumstances preclude  the  carrier  from  dis- 
puting the  weight  6  Cyc.  418.  It  does  not 
destroy  the  prima  facie  effect  of  the  recital 
as  to  quantity.  It  merely  leaves  the  matter 
open  to  further  inquiry,  Instead  of  tteing  ab- 
solutely concluded.  Its  insertion  in  a  bill 
of  lading  has  been  held,  where  other  rights 
have  intervened,  not  even  to  prevent  the 
statement  of  weight  from  being  conclusive, 
except  as  to  minor  errors.    Tibbits  t.  R.  L 

6  P.  Ry.  Co.,  49  111.  App.  567,  572. 

The  question  whether  the  recital  of  a  bill 
of  lading  as  to  quantity  Is  competent  evi- 
dence against  a  connection  carrier  is  more 
difficult  In  3  Hutchinson  on  Carriers,  p. 
1594,  §  1348,  it  is  said:  "The  receiving  car- 
rier win  be  regarded  as  the  agent  of  the 
succeeding  connecting  carriers  for  the  pur- 
pose of  accepting  the  goods  for  transporta- 
tion over  the  connecting  lines,  and  the  re- 
ceipt or  bill  of  lading  given  by  such  re- 
ceiving carrier  will  be  competent  evidence  In 
an  action  against  any  of  the  succeeding  car- 
riers, into  whose  possession  the  goods  may 
have  come,  to  show  the  delivery  for  trans- 
portation, the  condition  of  the  goods  at  the 
time  of  such  delivery,  and  the  terms  of  the 
shipment"  The  only  case  cited  in  support 
of  this  text  Is  Southern  Express  Co.  v.  Hess, 
53  Ala.  19,  where  exceptional  circumstances 
were  relied  upon  as  making  the  company  re- 
ceiving the  goods  the  agent  of  the  connect- 
ing carrier.  In  the  present  case  we  tbinlc 
that  the  act  of  the  defendant  In  collecting 
freight  charges  upon  the  basis  of  the  weights 
stated  In  the  bills  of  lading  was  an  adoption 
by  It  of  such  weights,  which  thereby  I>ecame 
prima  facie  evidence  against  It  of  the  amount 
of  coal  shipped.  The  connecting  carrier  Is 
presumed  to  have  received  the  quantity  of 
goods  shown  to  have  been  delivered  to  the 
Initial  carrier.  -  3  Hutchinson  on  Carriers,  f 
1348,  second  paragraph  of  note  6;  Cooper  & 
Co.  v.  Geo.  Pacific  Railway  Co.,  92  Ala.  329, 
9  South.  159.  25  Am.  St  Rep.  59;  S.  F.  & 
W.  Ry.  Co.  v.  George  h.  Harris,  26  Fla.  148, 

7  South.  544,  23  Am.  St.  Rep.  551. 

The  remaining  question,  therefore,  la 
whether  the  plaintiff  showed  that  he  received 
a  less  quantity  of  coal  than  the  bills  of  lad- 
ing described.  The  plaintiff  testified  that 
the  custom  was  for  the  railroad  compb.ny  to 
place  a  car  of  coal  on  the  side  track  and  no- 
tify him;  that  he  would  then  notify  his  team- 
sters and  have  them  unload  It  hauling  the 
coal  to  his  scales,  where  It  was  weighed. 
The  company's  liability,  as  a  carrier,  there- 
fore, ceased  upon  his  assuming  control.  6 
Cyc.  457.  The  referee  found  that  the  plain- 
tiff correctly  weighed  the  coal  that  was 
transferred  from  the  cars  to  his  scales,  but 
that  there  was  no  competent  evidence  that 
all  the  coal  in  any  car  was  so  transferred. 
The  court  changed  this  finding  concerning  the 
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u^A  ot  evidence,  and  held  that,  as  the  plain- 
tiff had  ^own  due  care  In  tbe  handling  of 
the  coal,  there  was  no  presumption  of  any 
loss  after  he  took  charge.  The  plaintiff  fur- 
ther testified  in  general  terms  that  he  always 
exercised  superrlsion  over  tbe  drivers ;  that 
he  was  careful  to  see  that  they  unloaded  tbe 
coal  as  he  ordered  it;  that  he  oversaw  .them 
la  tbe  performance  of  their  duties;  that 
be  bad  a  general  supervision  of  everything 
that  went  on,  and  a  knowledge  of  tbe  short- 
age of  every  car.  But,  upon  ttelng  asked 
how  be  knew  that  the  teamsters  brought  all 
of  the  coal  from  the  cars  to  the  scales,  he 
answered:  ''There  is  a  railroad  law  that  re- 
quires UB  to  do  certain  things,  and  when 
ttey  were  not  done  we  find  it  out  instantly." 
No  explanation  was  given  as  to  what  he 
meant  by  this.  He  also  said,  In  answer  to 
the  same  question,  that  tbe  teamsters  were 
paid  by  tbe  ton  for  hauling,  and  would  not 
be  apt  to  throw  any  of  It  away.  At  anoth- 
er time  be  said  he  was  testifying  on  the 
record  of  the  system  he  used,  and  that  that 
was  tbe  knowledge  he  had  of  the  transac- 
tion. It  seems  clear,  therefore,  that  he  did 
not  profess  to  be  speaking  from  personal 
knowledge.  Again,  he  testified  that  there 
was  some  little  stealing  of  coal  during  the 
unloading  at  the  yards;  that  most  of  the 
eoal  cars  were  covered,  and  were  sealed 
•on  their  arrival;  that  bis  effort  was  to  un- 
load the  cars  so  far  as  practicable  on  tbe 
day  they  were  delivered,  so  as  to  lessen  his 
loss;  that  sometimes,  when  a  night  inter- 
vened before  a  car  was  emptied,  be  had 
sealed  It,  but  not  always.  None  of  the  team- 
sters was  produced,  nor  was  any  witness 
who  bad  Inspected  this  part  of  their  work, 
or  who  knew  that  all  of  the  coal,  or  sub- 
stantially all  of  it,  was  transferred  from  the 
cars  to  the  plalntiCTs  scales.  Of  course,  It 
was  not  necessary  to  have  produced  wit- 
nesses who  had  watched  the  operation  of  un- 
loading throughout;  but  no  one  who  testi- 
fied in  behalf  of  the  plaintiff  seemed  to  have 
known  anything  personally  about  the  coal 
until  it  reached  bis  scales.  The  loss  for 
which  recovery  was  had  was  distributed 
among  36  cars,  and  averaged  about  a  ton 
to  a  car.  On  one  car  it  was  over  5  tons, 
but  with  this  exception  it  ran  approximate- 
ly from  half  a  ton  to  2%  tons.  It  seems  un- 
likely that  the  loss  could  have  occurred 
wholly  after  the  arrival  of  the  cars,  but  some 
considerable  portion  of  it  may^  Tbe  plaintiff 
had  tbe  burden  of  showing  how  much  of  it 
bad  taken  place  t)efore  delivery  to  him,  and, 
having  failed  to  produce  any  evidence  from 
which  that  can  be  ascertained,  must  be  held 
to  have  failed  in  his  proof. 

Tbe  Judgment  is  reversed,  and  tbe  cause 
remanded,  with  directions  to  enter  judgment 
for  the  defendant  All  the  Justices  concur- 
rJng.  I 


(83  Kan.  613) 
STATE  T.  HATCH.t 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

^Vj/HoStt*  ly  the  Court.) 

1.  Homicide  (§  208*)— Marslauohteb— Abob- 
TioN — Sufficiency  of  Evidence. 

The  evidence  in  this  case,  direct  and  cir- 
cumstantial, was  sufficient  to  justify  tbe  sub- 
mission of  the  case,  under  the  proper  instruc- 
tions, to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  (  562;   Dec.  Dig.  i  26a*] 

2.  Criminai,  Law  (|  473»)— Manslauohteb— 
Abobtion— Admissibility  of  Evidence. 

Where  physicians  testify,  as  experts,  to 
the  measurements  and  appearance  of  a  fetus 
found  by  them  in  tbe  body  of  a  deceased  woman, 
and  that  from  such  measurements  and  appear- 
ance they  each  bad. an  opinion  as  to  the  age  of 
tbe  fetus  and  as  to  whether  tbe  woman  at  her 
death  was  quick  with  child,  it  is  competent  to 
allow  such  witnesses  to  testify  each  to  bis  opin- 
ion. 

[E<d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  1060;  Dec  Dig.  S  473.*] 

Appeal  from  District  Court,  Reno  County. 

Emellne  Hatch  was  convicted  of  perform- 
ing an  abortion  resulting  in  the  death  of 
mother  and  child,  and  she  appeals.    Affirmed. 

W.  H.  Lewis  and  Prigg  &  Williams,  for 
appellant  F.  8.  Jackson,  Atty.  Qen.,  and 
James  Hettinger,  for  the  State. 

SMITH,  3.  The  appellant  was  charged, 
tried,  and  convicted  under  section  15  of  tbe 
crimes  and  punishment  act  (Gen.  St  1909,  t 
2S03).  A  large  number  of  assignments  of  er- 
ror were  made,  but  only  two  are  urged.  In 
appellant's  brief  It  is  alleged,  that  tbe  prin- 
cipal point  relied  upon  for  a  reversal  of  tbe 
judgment  is  the  Insufficiency  of  the  evidence 
to  establish  the  charge.  Tbe  evidence  tending 
to  establish  tbe  guilt  of  the  defendant  is  prac- 
tically all  circumstantial.  One  woman  was 
present,  but  not  In  the  same  room,  although. 
If  her  testimony  Is  true,  she  was  In  a  posi- 
tion to  see  the  deceased  at  tbe  time  of  the 
supposed  act  which  resulted  in  the  death  of 
tbe  deceased  and  her  unborn  child.  If  her 
evidence  had  been  believed  by  tbe  Jury,  an 
acquittal  must  have  resulted.  It  Is  conceded, 
however,  by  the  defense  that,  although  the 
state  offered  this  woman  as  a  witness,  the 
prosecution  was  not  concluded  by  her  evi- 
dence, and  that  the  Jury  might  believe  the 
circumstantial  evidence  tending  to  establish 
guilt  even  In  opposition  to  the  direct  and 
positive  evidence  of  tbe  witness. 

The  evidence  of  a  number  of  physicians, 
who  held  a  post  mortem  examination  on  tbe 
body,  on  tbe  day  following  tbe  death,  indi- 
cates that  the  deceased  died  of  shock,  and 
that  there  was  no  apparent  physical  Injury 
upon  tbe  body  which  would  account  for  the 
death ;  that  shock  may  result  from  nervous 
excitation,  possibly  caused  by  a  very  slight 
physical  injury,  which  causes  the  heart  to 
empty  itself  of  blood,  the  brain  to  become 
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aniemic  and  to  engorge  neajly  all  the  other 
internal  organs  with  an  excess  of  blood ;  that 
the  accused  exhibited  to  one  or  more  of 
the  physicians  very  soon  after  the  death  a 
catheter  smeared  with  vaseline,  Indicating 
that  it  had  been  recently  used ;  that  the  un- 
derclothing and  body  were  wet ;  that  around 
the  armpits  and  on  the  waist  the  clothing 
was  slightly  smeared  with  blood,  Indicating 
that  an  attempt  had  been  made  to  wash  off 
the  blood.  The  accused  stated  to  the  coroner, 
in  effect,  that  she  was  In  the  business,  to 
some  extent,  of  procuring  ai>ortlons  for  wo- 
men and  charging  a  fee  therefor.  The  wo- 
man testified  that  the  deceased  had  called 
upon  the  accused  for  the  second  time  for 
the  purpose  of  having  the  accused  procure  an 
abortion  for  her,  and  that  the  accused  had 
been  for  some  time  alone  with  the  deceased 
Immediately  before  and  following  the  death. 

Again  it  is  urged  that  the  court  erred  in 
admitting  in  evidence  the  opinions  of  some  of 
the  physicians,  who  conducted  the  post  mor- 
tem examination,  as  to  whether  the  fetus  was 
qniclc.  It  is  urged  that  only  the  mother  or 
persons  who  have  placed  their  hands  upon 
her  body  and  felt  the  Independent  motion  of 
the  fetus  can  know  whether  or  not  it  is 
quick.  If  this  were  adopted  as  the  iron-clad 
rule  of  evidence  in  such  cases,  the  statute 
defining  the  crime  would  be  practically  im- 
possible of  enforcement  after  the  death  of  the 
mother.  The  evidence  given  by  the  physi- 
cians of  the  measurements  made  of  the  fetus, 
and  its  ai^pearance,  their  means  of  knowing 
from  measurements  and  appearance  its  age 
and  of  the  time  of  quickening,  we  think,  was 
properly  admitted;  also  the  opinion  of  each 
as  to  whether  the  deceased  was  quick  with 
child.  It  was  for  the  Jury  to  say,  after 
considering  all  the  evidence,  what  weight 
they  would  give  to  such  opinions. 

The  court  properly  instructed  the  Jury  that 
they  must  acquit  the  accused,  unless  they 
were  satisfied  by  the  evidence  beyond  a  rea- 
sonable doubt  of  her  guilt. 

After  fully  considering  all  of  the  evidence, 
all  of  the  objections  thereto,  and  the  argu- 
ments of  counsel,  we  think  that  the  case  was 
fairly  submitted  to  the  Jury  and  cannot  say 
that  the  Jury  could  not  conscientiously,  after 
a  full  consideration  of  all  the  circumstances, 
find  beyond  a  reasonable  doubt  that  the  ac- 
cused was  guilty  of  the  crime  charged.  All 
the  Justices  concurring. 


(83  Kan.  606) 

STATE  V.  ROACH  et  «1. 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

(Syllaivi  by  the  Court.) 
1.  Judgment  (S  559*)  — Res  Judicata  —  Ac- 

qUITTAI.  OF  CBIMINAL  OfTBNSB. 

An  acquittal  upon  a  criminal  charge  is  not 
a  bar  to  a  civil  action  brought  against  the  de- 
fendant by  the  state,  although  in  order  to  re- 


cover it  must  prove  him  to  have  been  guilty  of 
the  offense. 

[Ed.  Note. — For  other  cases,  see  Judgrment, 
Cent.  Dig.  |§  1077,  1078;    Dec.  Dig.  i  559.*] 

2.  Judgment  (§  559*)— Res  .Judicata  — Ac- 
quittal or  Criminal  Charge. 

In  an  action  by  the  state  to  enjoin  the 
maintenance  of  a  place  where  intoxicating  liq- 
uors are  unlawfully  sold,  it  is  error  to  render 
judgment  for  the  defendant  upon  the  ground 
that  under  the  same  evidence  be  had  already 
been  acquitted  of  a  criminal  charge  of  main- 
taining such  a  place. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1077,  107S;   Dec.  Dig.  |  559.»] 

Appeal  from  District  Court,  Atchison 
County. 

Action  by  the  State  against  M.  L.  Roach 
and  others  to  enjoin  the  maintenance  of  a 
common  nuisance.  Judgment  for  defendants, 
and  the  state  appeals.  Reversed  and  re- 
manded. 

F.  S.  Jackson,  Atty.  Gen.,  John  Marshall, 
Chas.  D.  Shukers,  and  Thomas  A.  Moxcey, 
for  the  State  James  U.  Challls  and  W.  P, 
Waggener,  for  appellees. 

MASON,  J.  M.  li.  and  J.  N.  Roach  were 
charged  with  the  commission  of  a  misde- 
meanor by  keeping  a  place  where  Intoxicat- 
ing liquors  were  unlawfully  sold.  At  the 
same  time  an  action  was  brought  against 
them  in  the  name  of  the  state  to  enjoin  the 
maintenance  of  such  place  as  a  common  nui- . 
sance.  Gen.  St.  1909,  §§  4387,  4388.  They 
were  acquitted  on  the  criminal  charge  by 
the  verdict  of  a  Jury.  The  injunction  action 
was  afterward  submitted  to  the  court  upon 
the  same  evidence,  and  a  Judgment  was  ren- 
dered for  the  defendants  expressly  upon  the 
ground  that  the  acquittal  constituted  an  ad- 
judication of  the  controversy  Involved  in  the 
civU  case. 

In  order  to  obtain  an  injunction  it  wa» 
necessary  for  the  state  to  prove  that  the  de- 
fendants had  committed  the  precise  offense 
of  which,  upon  the  same  evidence,  they  had 
been  found  not  guilty.  In  the  two  actions 
the  parties  were  the  same,  and  the  acts  com- 
plained of  were  the  same  and  were  made  il- 
legal by  the  same  statute.  There  was  Iden- 
tity of  parties  and  Identity  of  Issues.  A  final 
judgment  In  one  was  necessarily  conclusive 
in  the  other,  unless  this  result  Is  preventetT 
by  the  fact  that  one  action  was  criminal  and 
the  other  civil.  In  order  to  procure  a  con- 
viction on  the  criminal  charge  the  state  was 
required  to  establish  beyond  a  reasonable- 
doubt  that  the  defendants  had  violated  the 
law,  while  to  obtain  an  injunction  it  needetl 
only  to  show  this  by  a  preponderance  of  tlie 
evidence.  This  difference  In  the  degree  of 
proof  required  has  generally  been  thought 
sufficient  to  prevent  the  application  of  the- 
doctrine  of  res  Judicata.  Cowdery  v.  State, 
71  Kan.  450,  80  Pac.  953;  People  v.  Snyder. 
90  App.  Dlv.  pi.  Y.)  422,  86  N.  X.  Supp.  415; 
People  V.  Rohrs,  49  Hun,  150,  1  N.  Y.  Supp. 
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672;  United  States  r.  Schneider  (O.  0.)  85 
Fed.  107;  Micks  t.  Mason,  145  Mich.  212, 
106  N.  W.  707,  11  U  R.  A.  (N.  S.)  653;  State 
T.  Corron,  73  N.  H.  434,  62  AU.  1044;  Myers 
T.  Casnalty  Co.,  123  Mo.  App.  682,  690,  101 
S.  W.  124;  Klker  v.  Hooper,  35  Vt  467,  82 
Am.  Dec.  646;  State  ▼.  Sargood,  80  Vt  415, 
68  AU.  49,  130  Am.  St.  Repi  995;  State  ▼. 
Weil.  83  a  C  478,  66  «.  E.  634,  26  U  R.  A. 
(N.  S.)  461;  Bnsby  v.  State,  51  Tex.  Cr.  R. 
289,  307,  103  S.  W.  638;  Freeman  on  Judg- 
ments, jl  319,  319a;  2  Van  Fleet's  Former 
Adjudication,  |  488;  24  A.  &  B.  Ency.  Law, 
831-832. 

In  the  opinion  In  Coffey  t.  United  States, 
116  U.  S.  436,  445^  6  Sup.  Ct  437,  29  Ia  Ed. 
684,  language  was  used  seemingly  of  a  con- 
trary tendency,  and  some  of  the  state  courts 
hare  on  that  account  refused  to  follow  the 
decision.  People  t.  Snyder,  90  App.  Div.  (N. 
T.)  422,  86  N.  T.  Supp.  415;  Micks  r.  Mason, 
145  Mich.  212,  108  N.  W.  707,  11  L.  R.  A. 
(N.  8.)  653.  What  was  there  decided,  how- 
ever,  was  that  after  an  acquittal  upon  a 
criminal  charge  the  facts  Involved  cannot  be 
again,  litigated  between  the  same  parties, 
"as  the  basis  of  any  statutory  punishment 
denounced  as  a  consequence  of  the  existence 
of  the  facts." 

In  Stone  r.  United  States,  167  U.  6.  178, 
17  Snp.  Ct  778,  42  L.  Ed.  127,  it  was  pointed 
ont  that  this  was  the  controlling  feature  of 
the  earlier  case,  the  court  saying:  "The 
judgment  in  that  case  was  placed  distinctly 
upon  the  ground  that  the  facts  ascertained 
in  the  criminal  case,  as  between  the  United 
States  and  the  claimant,  could  not  be  'again 
litigated  between  them,  as  the  basis  of  any 
statutory  punishment  denounced  as  a  conse- 
quence of  the  existence  of  the  facts.'  In  the 
Colltey  Case  there  was  no  claim  of  the  United 
States  to  property,  except  as  the  result  of 
forfeiture.  In  support  of  its  conclusions,  the 
court  referred  to  United  States  v.  McKee,  4 
Dill.  128,1  observing  that  the  decision  in  that 
case  was  put  on  the  ground  'that  the  defend- 
ant could  not  be  twice  punished  for  the  same 
crime,  and  that  the  former  conviction  and 
Judgment  was  a  bar  to  the  suit  for  the  pen- 
alty.* The  rule  established  in  Coffey's  Case 
can  have  no  application  in  a  civil  case  not 
involving  any  question  of  criminal  intent  or 
of  forfeiture  for  prohibited  acts,  but  turn- 
ing wholly  upon  an  issue  as  to  the  ownership 
of  property.  In  the  criminal  case  the  gov- 
ernment sought  to  punish  a  criminal  offense, 
while  in  the  dvll  case  it  only  seeks,  in  its 
capacity  as  owner  of  property,  illegally  con- 
verted, to  recover  its  value.  In  the  criminal 
case  bis  acquittal  may  have  been  due  to  the 
fact  that  the  government  failed  to  show,  be- 
yond a  reasonable  doubt,  the  existence  of 
some  fact  essential  to  establish  the  offense 
diarged,  while  the  same  evidence  in  a  dvll 
action  brought  to  recover  the  value  of  the 
property  illegally  converted  might  have  been 
sufficient  to  entitle  the  government  to  a  ver- 
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diet"  Pages  188.  18T,  188,  of  167  U.  S.,  and 
page  782  of  17  Sup.  Ct  (42  L.  Ed.  127). 

The  decision  in  the  Coffey  Case  seems  to 
have  been  based  rather  upon  the  rule  against 
a  second  Jeopardy,  than  upon  the  doctrine  of 
res  Judicata;  the  court  apparently  treating 
a  civil  action  to  recover  a  penalty  for  a  vio- 
lation of  the  law  as  in  effect  a  criminal  pros- 
ecution, altliough  the  state  courts  have  gen- 
erally taken  the  other  view.  17  A.  &  Ei. 
Ehicy.  I/aw,  582;   12  Cyc.  260. 

In  State  of  Iowa  ▼.  Meek,  112  Iowa,  338, 
347,  84  N.  W.  3,  61  L.  R.  A.  414,  84  Am.  St 
Rep.  342,  the  rule  was  stated  to  be  that,  after 
an  acquittal  the  state  cannot  maintain  any 
proceeding  against  the  defendant  to  enforce 
a  punishment  that  might  have  been  included 
in  the  Judgment  in  the  criminal  case.  If  a 
conviction  bad  resulted.  The  court  said: 
"It  is  further  contended  by  appellant  that 
an  acquittal  in  a  criminal  action  is  not  a 
bar  to  a  subsequent  civil  proceeding  founded 
on  the  same  facts.  That  Is  the  general  rule. 
*  *  *  One  reason  for  this,  even  where  the 
parties  are  the  same,  is  the  difference  in  the 
degree  of  proof  necessary  to  make  a  case  in 
the  two  instances.  In  the  criminal  proceed- 
ing the  state  can  secure  Judgment  only  on 
proof  which  excludes  all  reasonable  doubt; 
while  In  the  civil  action  ita  case  is  made  by 
a  preponderance  of  the  evidence.  But  to  this 
rule  there  is  one  notable  exception.  Where 
the  dvll  action  is  to  secure  a  forfeiture,  which 
would  have  been  part  of  the  penalty  to  be 
imposed  in  the  criminal  proceeding,  and  i> 
between  the  same  parties,  the  previous  ac- 
quittal is  a  bar." 

In  State  of  Iowa  v.  Cobb,  123  Iowa,  626, 
99  N.  W.  299,  and,  also,  in  State  v.  Adams, 
T2  Vt  253,  47  AO.  779,  82  Am.  St  Rep.  937, 
an  acquittal  on  the  charge  of  keeping  liquors 
for  unlawful  sale  was  held  to  be  a  bar  to  a 
subsequent  action  to  condemn  the  liquors, 
but  the  different  degrees  of  proof  required  in 
the  two  proceedings  were  not  discussed.  The 
Vermont  case  may  be  accounted  for  by  the 
rule  existing  in  that  Jurisdiction,  as  in  some 
others,  that  in  penal  actions,  although  civil 
in  form,  the  defendant's  liability  must  be 
established  beyond  a  reasonable  doubt  16 
Enc.  of  PI.  &  Pr.  205,  296.  In  State  v.  Cor- 
ron, 73  N.  H.  434,  448,  62  AU.  1044,  1047,  It 
was  said:  "It  is  only  where  the  object  of 
both  proceedings  is  punishment  that  any 
well-considered  authorities  are  to  be  found 
holding  that  a  Judgment  in  one  case  Is  an 
estoppel  in  the  other."  Cases  bearing  upon 
various  aspecta  of  the  matter  are  collected  In 
a  note  in  11  L.  R.  A.  (N.  S.)  653. 

In  a  note  in  103  Am.  St  Rep.  21,  it  is  said: 
"A  Judgment  in  a  dvll  case  is  not  ordinarily 
res  Judicata  in  a  subsequent  criminal  prose- 
cution. •  •  •  When  the  previous  Judg- 
ment arose  in  a  case  in  which  the  state  or 
commonwealth  was  the  prosecutor  or  plain- 
tiff, and  the  defendant  in  the  case  at  bar  was 
also  the  defendant^  and  the  Jud);meut  va» 
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witb  reference  to  a  subject  which  is  material 
to  the  case  at  bar,  the  doctrine  of  res  Judl- 
ctlca.  applies."  This  cannot  be  regarded  as  a 
denial  by  the  editor  of  the  force  of  the  argu- 
ment based  on  the  heavier  burden  of  proof 
borne  by  the  state  in  a  criminal  action,  for 
the  note  (page  23)  adopts  this  language  from 
his  work  on  Judgments:  "A  Judgment  in  a 
civil  case  must  generally  be  excluded  from 
evidence  in  a  criminal  prosecution,  because 
the  parties  are  not  the  same,  and  were  they 
the  same,  it  would  be  improper  to  receive  a 
Judgm^it  in  a  civil  case  as  evidence  of  the 
commission  of  a  crime  of  which  the  defend- 
ant is  accused,  for  the  reason  that  such  Judg- 
ment may  be  foimded  on  a  mere  preponder- 
ance of  evidence  not  sufficient  to  satisfy  the 
Jury  beyond  a  reasonable  doubt."  Freeman 
on  Judgments,  i  319a. 

In  the  preceding  section  the  author  indicat- 
ed his  view  that  on  principle  the  rule  should 
work  both  ways,  saying:  "Even  where  the 
parties  are  the  same,  there  seems  to  be  ah 
injustice  in  admitting  an  acquittal  in  a  crim- 
inal prosecution  in  evidence  in  a  civil  action, 
because  to  procure  a  conviction  in  a  crim- 
inal prosecution  the  Jury  must  be  convinced, 
beyond  a  reasonable  doubt;  while  in  a  civil 
action  it  is  their  duty  to  find  according  to  the 
preponderance  of  evidence."  Freeman  on 
Judgments,  (  319. 

The  cases  cited  in  support  of  the  second 
sentence  quoted  from  the  note,  aside  from  a 
few  that  have  already  been  commented  upon, 
either  involve  the  use  in  one  criminal  action 
of  a  Judgment  obtained  in  another,  or  an- 
nounce the  doctrine,  which  this  court  has  al- 
ready repudiated  (State  v.  Bevill,  79  Kan. 
524,  100  Pac.  476, 131  Am.  St  Rep.  345),  that 
perjury  cannot  be  punished  if  committed  by 
the  defendant  in  a  criminal  action  in  a  suc- 
cessful attempt  to  procure  an  acquittal. 

The  higher  standard  of  proof  required  of 
the  plaintiff  in  a  criminal  action  is  so  fre- 
quently mentioned  in  discussions  of  the  doc- 
trine of  res  Judicata,  that  its  bearing  on  the 
subject  may  be  said  to  be  generally  recbg- 
nized.  True,  its  mention  is  often  associated 
with  other  matters  that  would  alone  be  con- 
trolling. But  this  difference  between  civil 
and  criminal  litigation  is  either  without  any 
significance  at  all  in  this  connection,  or  it  is 
decisive,  and  of  itself  prevents  either  party 
to  an  action  from  being  concluded  therein  by 
a  previous  judgment  obtained  in  a  proceed- 
ing where  the  rule  of  evidence  was  less  fa- 
vorable to  him.  We  think  upon  principle 
and  authority  an  acquittal  in  a  criminal  case 
does  not  for  all  purposes  amount  to  an  ad- 
judication against  the  state,  that  the  defend- 
ant did  not  commit  the  acts  charged  against 
him.  What  a  verdict  of  not  guilty  really  de- 
cides is,  that  the  evidence  does  not  exclude 
every  reasonable  doubt  of  the  defendant's 
guilt.  If  in  the  present  case  the  Injunction 
action  had  been  tried  first,  it  would  hardly 


be  seriously  contended  that  a  Judgment  for 
the  plaintiff  would  bar  a  defense  in  the  crim- 
inal action.  A  sufficient  reason  why  the  de- 
fendant would  not  be  concluded  by  the  re- 
sult in  the  civil  case  is  that  his  guilt  would 
not  have  been  established  beyond  a  reason- 
able doubt.  The  consideration  that  protects 
him  against  the  plea  of  res  Judicata  in  the 
one  case  deprives  him  of  its  benefit  in  the 
other. 

The  purpose  of  the  injunction  action  against 
the  defendants  is  not  to  punish  them  for  hav- 
ing violated  the  law,  but  to  place  them  un- 
der an  added  obligation  to  refrain  from  Its 
violation  in  the  future.  It  is  a  civil,  not  a 
criminal  or  even  quasi-criminaf,  proceeding. 
The  state  is  entitled  to  a  Judgment,  if  it  es- 
tablishes Its  case  by  a  preponderance  of  the 
evidence.  The  acquittal  in  the  criminal  ac- 
tion is  therefore  not  a  bar. 

The  suggestion  is  made  that  the  Judgment 
appealed  from  is  not  subject  to  review,  be- 
cause the  trial  court  found  against  the  plain- 
tiff on  conflicting  testimony.  The  decision, 
however,  is  expressly  based  upon  the  result 
of  the  criminal  prosecution,  and  not  upon 
the  court's  view  of  the  weight  of  the  evi- 
dence. 

The  Judgment  is  reversed,  and  the  cause 
remand^  for  further  proceedings  in  accord- 
ance herewith.    All  the  Justices  concurring. 


(83  Kan.  553) 
HANSON  V.  CHICAGO,  R.  I.  ft  P.  RT.  CO. 
(Sapreme  Court  of  Kansas.    Dec.  10,  1910.) 

(8yttahu»  by  the  Court.) 

Carbiebs  (J  320*)— Injubt  to  Pa88Enoeb»— 

Deuuhbeb  to  Evidence. 

In  an  action  for  damages  for  the  death  of  a 
passenger,  evidence  was  adduced  to  show  that  it 
was  the  cnstom  on  the  defendant's  night  trains 
to  turn  down  the  lights  and  fumisli  pillows  for 
passengers  who  would  pay  for  their  use;  that  a 
passenger  who  was  asleep  on  such  a  train  when 
It  reached  the  place  of  his  destination  at  1 
o'clock  in  the  morning,  was  awakened  immedi- 
ately after  it  left  the  station;  that,  assisted  by 
tiie  porter,  he  went  forward  in  an  apparently 
drowsy  condition,  and  stepped  off  ttie  train,  and 
was  killed ;  that  tiie  conductor  was  nearby,  and 
olwerved  iiis  departure;  and  that  the  train  was 
not  stopped  nor  its  speed  slackened,  nor  the  pas- 
senger restrained,  although  the  danger  was  ap- 
parent to  the  trainmen.  It  is  held  that  a  de- 
murrer to  the  evidence  was  properly  overruled, 
and  that  there  was  no  error  in  refusing  a  re- 
quest for  an  Instruction  to  find  for  the  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Oarrlere,  Dec. 
Dig.  $  320.*] 

Appeal  from  District  (^nrt,  Marion  Couniy. 

Action  by  Nettie  Hanson  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Afflcmed. 

M.  A.  Low,  Paul  E.  Walker,  and  J.  S. 
Dean,  for  appellant.  W.  H.  Carpenter  and 
D.  W.  Wheeler,  for  appellee. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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BENSON,  J.  This  appeal  is  from  a  Judg- 
ment awarding  damages  for  alleged  negli- 
gence of  the  appellant  in  permitting,  advis- 
ing, and  directing  a  drowsy  passenger  to 
alight  from  a  rapidly  moving  train  in  the 
nighttime  at  a  place  where  there  was  no 
platform  or  light,  whereby  the  passenger 
was  killed. 

The  deceased,  who  was  36  years  of  age, 
took  passage  at  Bison,  Okl.,  about  5  o'clock 
p.  m.,  holding  a  ticket  to  Lost  Springs,  Kan., 
where  the  train  arrived  at  about  1  o'clock 
a.  m.  It  was  the  custom  on  defendant's 
trains  over  this  route  to  turn  down  the  lights 
in  passenger  coaches  about  10  o'clock  p.  m., 
and  passengers  who  paid  the  charge  therefor 
wer«  furnished  pillows  by  the  train  porter, 
and  this  was  done  on  the  night  of  the  acci- 
dent Tickets  were  taken  up  by  a  train  au- 
ditor and  checks  given  to  the  passengers,  and 
it  was  the  custom  of  the  porter  on  these 
night  trains  to  awaken  passengers  who  were 
sleeping  on  approaching  their  destination, 
and  take  up, their  checks.  Announcement  of 
the  station  was  given,  and  the  train  made 
the  usual  stop  at  Lost  Springs,  where  one 
passenger  left  the  train,  and  two  others  en- 
tered it  After  the  train  left  the  station, 
and  while  moving  with  rapid  and  increasing 
speed,  the  deceased  was  observed  with  the 
porter  having  hold  of  his  shoulder,  walking 
toward  the  platform.  He  appeared  drowsy, 
and  fell  on  or  brushed  against  another  pas- 
senger as  he  went  by.  -The  porter  removed 
the  check  from  his  hat,  and  went  with  him 
to  the  platform,  where  they  disappeared 
down  the  steps  together,  and  then  the  porter 
returned  into  the  car  alone.  The  body  was 
found  about  250  yards  from  the  depot  The 
deceased  had  been  over  this  route  on  defend- 
ant's trains  running  on  the  same  schedule 
on  four  previous  occasions. 

In  answer  to  special  questions,  the  jury 
found  that  the  custom  of  taking  up  checks 
and  awakening  sleepy  passengers  on  night 
trains  had  existed  for  a  long  time  prior  to 
the  injury;  that  the  deceased  was  acquaint- 
ed with  this  custom;  that  he  was  sleeping 
when  the  train  reached  Lost  Springs;  that 
be  was  taken  out  of  his  seat  by  the  employSs 
of  the  company  and  taken  to  the  platform 
for  the  purpose  of  getting  him  to  leave  the 
train  while  it  was  In  motion  if  they  could 
get  him  ofF  before  it  gained  too  much  speed; 
that  they  knew  he  was  in  a  sleepy,  drowsy 
condition;  that  the  night  was  dark;  that  the 
deceased  was  unfamiliar  with  the  place;  that 
the  train  was  running  rapidly;  that  there 
was  no  conversation  between  the  porter  and 
the  deceased  with  respect  to  his  waiting  un- 
til the  train  stopped;  and  that  he  did  not 
leave  the  train  voluntarily. 

The  porter  testified  that  the  vestibule  was 
not  closed  after  leaving  the  station  until 
after  the  deceased  left  the  car.  Before  reach- 
ing Lost  Springs,  he  bad  been  informed  that 
this  passenger  was  destined  for  that  place. 
There  is  some  conflict  in  the  testimony  con- 


cerning the  occurrences  Just  before  the  de- 
ceased left  the  train.  The  porter  testified 
that,  when  he  announced  the  station,  the  de- 
ceased was  talking  with  another  gentleman 
in  the  seat;  that,  returning  into  the  car  after 
the  train  started,  and  when  it  had  proceeded 
50  to  100  feet  he  saw  the  deceased  coming 
out  toward  the  vestibule,  and  understood  blni 
to  say  that  the  conductor  told  him  to  get  off; 
and  that  the  conductor  said  "Stop,"  and 
pulled  the  bell  rope.  He  also  testified:  "Q. 
Why  didn't  he  stop?  You  knew  that  train 
was  going  at  a  rapid  rate?  A.  Yes,  ^; '  I 
presume  it  was.  Q.  Didn't  you  know  that  it 
was  impossible  for  a  man  to  get  off  or  on 
that  train  when  going  at  a  rapid  rate?  A. 
I  didn't  know  what  he  could  do.  Q.  Yo'u 
thought  that  there  was  a  great  i)0S8lblllty 
that  he  would  be  injured?  A.  No,  sir;  I 
never  gave  it  a  thought  Q.  Although  the 
train  was  running  rapidly?  A.  I  didn't  Q. 
Notwithstanding  the  fact  that  he  got  off  in 
the  dark  there  that  nighty  the  train  running 
rapidly,  you  never  undertook  to  stop  that 
train  after  the  man  got  off,  or  to  pull  that 
cord  once?  A.  I  don't  remember  whether  or 
not  I  did.  Q.  You  know  as  a  matter  of  fact 
you  didn't  don't  you?  A.  I  don't  think  the 
train  did  stop  any  more.  •  •  •  Well,  it 
didn't  stop." 

The  conductor  testified:  "I  started  into  a 
high-backed  coach,  the  first  car  back  of  the 
smoker.  *  *  •  This  gentleman  came  down 
towards  me.  I'  asked  him  if  he  wanted  to 
get  off  there.  He  said,  'Yes,'  be  did.  I  said, 
'Well,  wait  a  minute,  and  I'll  stop  the  train.' 
With  that  I  reached  up  and  pulled  the  cord, 
and  at  that  he  passed  me,  and  I  did  not  see 
him  any  more.  This  air  didn't  sound  very 
loud,  and,  when  I  got  out  into  the  vestibule, 
the  porter  was  standing  there.  I  said,  'Did 
he  get  off?'  He  said,  'Yes.'  That  ended  it 
with  me.  I  turned  and  went  back.  That 
was  all  that  I  knew  about  it  Q.  Did  you 
see  him  get  off?  A.  No,  sir.  Q.  Did  yon 
have  any  other  conversation  with  him  except 
that  you  have  already  detailed?  A.  No,  sir.'' 
On  cross-examination  he  said:  "Q.  You  did 
not  stop  that  train.  The  train  was  going 
rapidly,  was  it  not?  A.  It  was  gaining  speed 
right  along.  Q.  It  was  going  fast  when  this 
man  was  there  at  the  door,  was  it  not?  A. 
Yes,  sir.  Q.  You  knew  that  it  was  dangerous 
to  get  off,  didn't  you?  A.  I  would  not  have 
got  off.  Q.  You  know  as  a  trainman  that  it 
was  dangerous  for  that  man  to  get  off?  A. 
Yes,  sir;  he  passed  me  in  the  alleyway.  Q 
That  is  where  you  pulled  the  cord?  A.  Yes. 
sir.  *••<}.  When  the  porter  told  you  a 
man  got  off  there' In  the  dark,  and  the  train 
was  running  rapidly,  why  didn't  yon  stop 
the  train  when  the  porter  told  you?  A.  Hi' 
told  me  the  man  was  gone.  Q.  Both  of  you 
knew  it  was  dangerous  to  get  off,  and,  al- 
though the  train  was  running  fast  and  it 
was  dark  there,  you  Just  went  on  and  paid 
no  further  attention  to  it  that  is  the  way 
you  done  it  was  it?    A.  Yes,  sir." 
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A  passenger  In  another  coach  opening  np- 
on  the  same  platform  testified  that  he  Borw  a 
man  who  seemed  to  be  sleepy  go  to  the  plat- 
form, followed  by  the  porter,  and  heard  one 
of  the  employes  say,  "Let  htm  get  off  if  he 
will";  that  the  train  was  going  rapidly  at 
the  time;  and  that  the  trainmen  did  not  pull 
the  bell  cord,  and  made  no  effort  to  stop  It. 
Another  witness  testified  that  as  the  train 
started  out  of  Lost  Springs  he  saw  some  one 
shake  another  man  and  take  him  out  of  the 
coach  Just  back  of  the  smoker.  This  was  the 
coach  in  which  the  deceased  was  riding. 

The  only  errors  specified  are  the  decision 
oTerruling  the  demurrer  to  the  evidence,  and 
the  refusal  to  instruct  the  Jury  to  find  for 
the  defendant,  and  the  question  now  to  be 
decided  Is  whether  the  evidence  is  sufficient 
to  sustain  the  verdict  It  is  contended  that 
It  is  not  the  duty  of  a  carrier  to  awaken 
sleeping  passengers  In  a  day  coach  on  ar- 
rival at  his  destination,  if  due  announce- 
ment of  the  station  is  made,  and  a  reason- 
able opportunity  is  given  for  him  to  alight 
This  is  the  general  rule,  although  It  is  said 
that  exceptional  circumstances  might  impose 
the  duty.  2  Hutch,  on  Carriers,  i  1128.  It 
is  also  insisted  that  the  custom  shown  by 
the  evidence  of  turning  down  the  lights  and 
fumistiing  pUIows  on  night  trains  that  pas- 
sengers may  sleep  more  comfortably  does 
not  Impose  the  duty.  The  defendant  also 
contends  that  the  proper  announcement  of 
the  station  having  been  made,  and  sufficient 
opportunity  given  for  the  egress  of  passen- 
gers, the  deceased,  by  remaining  in  the  coach 
until  the  train  started,  became  a  trespasser 
to  whom  the  company  owed  no  duty  except 
to  refrain  from  willfully  or  wantonly  injur- 
ing him. 

The  district  court  did  not  instruct  the  Jury 
that  the  custom,  If  proven,  imposed  the  duty 
on  the  trainmen  to  awaken  a  sleeping  pas- 
senger on  arrival  at  his  destination,  but  did 
instruct,  in  substance,  that  if  they  found  the 
custom  existed  as  alleged,  and  that  it  was 
known  to  the  decedent,  and  that  be  was 
asleep  on  arrival  at  his  destination  to  the 
knowledge  of  the  trainmen,  and  they  failed 
to  awaken  him  in  proper  time  to  leave  the 
train,  and  that  immediately  after  leaving  the 
station  they  discovered  that  he  had  not  left 
the  train  because  of  being  asleep,  he  should 
be  considered  as  a  passenger,  and  if  the 
trainmen  were  negligent  in  commanding  or 
directing  him  to  leave  the  train,  which  neg- 
ligence caused  his  death,  then  the  plaintiff 
might  recover.  But  if  the  deceased  volun- 
tarily left  the  train  without  being  ordered 
or  directed  to  do  so,  or  if  he  was  advised  to 
wait  and  told  that  the  train  would  be  stop- 
ped so  that  he  might  leave  it  and  that  not- 
withstanding this  advice  he  left  the  train 
without  waiting  for  it  to  stop,  there  could 
be  no  recovery. 

Cases  are  cited  in  support  of  the  proposi- 
tion that  when  a  passenger  falls  to  leave  a 
I  rain  when  his  destination  is  reached,  after 


a  reasonable  opportunity  to  do  so,  the  rela- 
tion of  passenger  and  carrier  is  terminated, 
and  he  then  becomes  a  trespasser.  This  is 
not  true,  however,  in  all  cases.  If  one  in 
such  a  situation  offers  to  pay  fare  to  a 
station  beyond,  the  relation  continues  un- 
broken. Forbes  v.  Railway  Co.,  135  Iowa, 
679,  113  N.  W.  4T7.  It  would  be  a  harsh 
rule  that  would  hold  every  person  a  tres- 
passer who  remains  upon  a  train  after  it 
reaches  the  place  designated  in  his  ticket. 
Whether  he  is  a  trespasser  must  depend  on 
the  circumstances  of  each  case,  which  may 
present  questions  for  a  Jury.  It  la  held  that 
a  person  who  goes  aboard  the  wrong  train  or 
one  ui>on  which  his  ticket  does  not  entitle 
him  to  ride  is  nevertheless  a  passenger,  and 
while  he  may  be  ejected  it  must  be  done  with 
all  proper  care.  In  such  a  case  It  was  said: 
"Although  he  has  no  right  to  a  passage,  be 
cannot  be  expelled  from  the  train  as  a  tres- 
passer, but  must  be  treated  as  a  passenger 
who  by  mistake  has  got  upon  a  train  on 
which  by  his  contract  he  Is  not  entitled  to 
ride."  Lake  Shore  &  Michigan  Southern 
Railroad  Company  v.  Rosenzwelg,  113  Pa. 
519,  6  Atl.  545;  Arnold  v.  Pennsylvania  Rail- 
road Co.,  115  Pa.  135,  8  Atl.  213,  2  Am.  St. 
Rep.  542. 

In  a  case  In  Michigan  where  a  slewing 
passenger  delayed  leaving  the  train  after  a 
full  opportunity  to  do  so  bad  been  given,  and 
was  afterward  injured  by  the  alleged  negli- 
gent act  of  the  conductor,  it  was  held  that 
the  claim  of  the  company  that  the  relation 
of  passenger  and  carrier  had  ceased,  and  that 
the  company  owed  him  no  duty  of  protection, 
could  not  be  sustained  as  matter  of  law,  but 
was  properly  left  to  the  Jury.  Bass  v.  Cleve- 
land, etc.,  R.  Co.,  142  Mich.  177,  105  N.  W. 
151,  2  L.  R.  A.  (N.  S.)  875.  In  a  note  fol- 
lowing a  report  of  that  case  in  7  Am.  & 
Eng.  Ann.  Cas.  720,  it  Is  said  that  the  rule 
that  no  obligation  to  arouse  a  sleeping,  pas- 
senger and  to  see  that  he  gets  off  at  his 
destination  "had  been  laid  down  in  cases 
where  passengers  have  sought  to  recover 
damages  for  being  carried  beyond  their  desti- 
nations, and  is  not  in  conflict  with  the  hold- 
ing of  the  reported  case." 

It  was  held  in  Railway  Co.  v.  Wlmmer, 
72  Kan.  566,  84  Pac.  378,  that :  "The  duty 
which  a  railway  company  owes  to  a  pas- 
senger to  exercise  the  highest  degree  of  care 
for  his  safety  which  is  reasonably  practicable 
does  not  cease  until  the  passenger  has  reach- 
ed his  destination  and  left  the  train."  (Syl. 
3.) 

It  is  probably  true  that  if  a  passenger 
should  unreasonably  delay  his  departure 
from  a  train  in  such  circumstances  as  to  in- 
dicate a  willful  or  wanton  disregard  for  the 
rights  of  the  carrier  or  the  traveling  public, 
thereby  intending  to  compel  a  stop  for  his 
benefit,  or  because  of  ill  will,  or  to  secure 
further  passage  without  pay,  or  like  wrong- 
ful purpose,  he  would  thereby  forfeit  his 
right  to  the  high  degree  of  care  due  to  a 
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Iiassenger,  and  mi^bt.  If  the  clrcnmstances 
warranted  the  inference,  be  considered  a 
trespasser,  but  the  question  in  case  of  any 
doubt  or  uncertainty  of  the  facts  would  be 
for  a  Jury.  Here  it  is  not  claimed,  and  the 
circumstances  do  not  indicate,  ttiat  the  delay 
of  the  deceased  was  caused  otherwise  than 
by  his  being  asleep,  or  bewildered  because 
of  sleepiness.  In  this  situation  the  court 
could  not  arbitrarily  declare  that  he  had 
forfeited  the  ordinary  rights  of  a  passenger, 
and  did  not  err  In  submitting  that  matter  to 
the  Jury. 

The  case  of  O.  K.  &  W.  >Rd.  Co.  v.  Frazer, 
55  Kan.  6S2,  40  Pac.  923,  cited  by  the  appel- 
lant, is  not  in  conflict  with  these  views.  It 
appeared  there  that  passage  had  been  taken 
npon  a  construction  train  on  an  unfinished 
road.  At  the  end  of  the  road,  after  nearly 
half  an  hour  had  elapsed  and  all  others  had 
left  the  caboose,  a  passenger  who  without 
any  apparent  cause  remained  uiwn  it  was 
killed  in  switching;  his  presence  being  un- 
known to  the  trainmen.  It  was  held  that  in- 
structions to  the  effect  that  he  was  entitled 
at  the  time  of  the  injury  to  the  extraordinary 
care  due  to  a  passenger  were  erroneous.  The 
language  of  the  opinion  was  correct  as  ap- 
plied to  the  facts  of  that  case,  but  is  not  an 
authority  for  the  contention  that  it  should 
be  held  as  matter  of  law  that  Hanson  had 
forfeited  his  right  to  snch  care  before  he  was 
killed. 

The  facts  concerning  the  custom  to  turn 
down  the  lights,  furnish  pillows  for  the  com- 
fort of  those  desiring  to  sleep,  and  to  awaken 
sleeping  passengers  and  take  up  their  checks 
were  clrcnmstances  for  the  Jury  explanatory 
of  the  delay  of  the  passenger  and  proper  to 
be  considered  In  deciding  whether  the  relation 
of  passenger  and  carrier  had  terminated  be- 
fore he  stepped  from  the  train. 

It  is  also  contended  that  the  evidence 
shows  such  contributory  negligence  as  to  de- 
feat a  recovery.  It  is  said  that  the  night 
was  dark,  the  train  was  running  rapidly,  the 
place  was  unfamiliar,  and  the  departure  from 
the  train  voluntary.  The  force  of  this  argu- 
mmt  Is  greatly  diminished  by  the  finding  of 
the  Jury  that  the  deceased  did  not  leave  the 
train  foluntarlly,  and  this  finding  we  think 
is  supported  by  Uie  evidence.  He  was  awak- 
ened while  upon  a  moving  train  which  had 
Just  left  the  station  where  he  desired  to 
stop.  The  rate  of  speed  could  hardly  be  de- 
termined by  him  on  the  instant,  especially 
In  his  drowsy  condition.  Those  upon  whom 
he  had  a  right  to  rely  did  not  oppose,  but 
one  at  least  actually  assisted  blm  down  the 
steps,  according  to  the  testimony.  It  Is  true 
the  conductor  says  he  told  him  to  stop  and 
that  he  pulled  the  cord,  but  It  Is  significant 
that  the  train  did  not  stop,  nor  was  Its  speed 
slackened,  and  the  fact  that  the  conductor 
pulled  the  cord  is  disputed  by  other  testi- 
mony.   The  porter  who  was  in  the  vestibule 


with  the  passenger  testified  that  be,  (the 
porter)  did  not  pull  the  cord,  and  according 
to  testimony,  which  the  Jury  had  a  right  to 
believe,  although  contradicted,  one  of  the 
employte  said :  "Let  him  get  off  if  he  will." 
It  cannot  be  said  as  a  matter  of  law  that  a 
man  of  ordinary  prudence  in  that  situation 
would  not  have  stepped  off  the  train  as  he 
essayed  to  do.  Happily  for  the  traveling 
public  the  care,  patience,  and  fidelity  of  train- 
men generally  are  such  that  passengers  are 
accustomed  to,  and  ordinarily  may,  safely 
rely  upon  their  Judgment,  knowledge,  and 
skill  In  such  matters,  and  one  should  not  be 
held  guilty  of  contributory  negligence  when 
he  does  so  merely  because  it  is  determined  by 
a  fatal  result  that  his  confidence  was  mis- 
placed, lb  appears  that,  while  the  danger 
was  obvious  to  the  porter  and  conductor,  It 
was  not  necessarily  so  to  this  passenger.  St. 
Louis,  I.  M.  &  S.  R.  R.  Co.  v.  Cantrell,  37 
Ark.  519,  40  Am.  Rep.  105;  Jones  v.  Chi- 
cago, Milwaukee  &  St.  Paul  Ry.  Co.,  42  Minn. 
183,  43  N.  W.  1114;  McCaslIn  v.  Railway 
Co..  93  Mich.  553,  53  N.  W.  724;  Waller  v. 
Hannibal  &  St.  Joseph  R.  R.  Co.,  83  Mo. 
608;  Haug  V.  Great  Northern  Ry.  Co.,  8 
N.  D.  23,  77  N.  W.  97,  42  I*  R.  A.  664,  73 
Am.  St.  Rep.  727;  S.  K.  Ry.  Co.  v.  Pavey, 
48  Kan.  452,  29  Pac.  593.  A  passenger  who, 
because  of  drowsiness,  or  confusion  caused 
by  no  wrongful  act  on  his  part,  attempts  to 
Jump  from  a  rapidly  moving  train  in  the 
darkness,  while  apparently  unaware  of  the 
danger,  is  we  believe  entitled  to  the  restrain- 
ing care  of  those  In  whose  protection  he  has 
placed  himself,  who  fully  understood  the 
danger,  and  are  In  a  situation  to  prevent  It. 
The  fact  that  he  slept  longer  than  he  ought 
to  have  done,  if  that  be  a  fact,  ought  not  to 
deprive  him  of  reasonable  protection. 

The  evidence  was  sufficient  to  go  to  the 
Jury,  and  sustains  the  verdict  E>vldence  ex- 
planatory of  the  conduct  of  the  trainmen  and 
to  some  extent  excusing  it  is  not  further 
referred  to;  the  only  question  here  being 
whether  there  was  competent  evidence  for  the 
consideration  of  the  Jury  suflScient  to  support 
their  findings. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(S3  Kan.  4$1) 
FEKRELTv  v.  STANLEY  et  al. 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

(Byllaiui  by  the  Court.) 

1.  Phauds,  Statute  of  (J  139*)— Agreement 
IN  •Consideration  of  Marriage— Execut- 
ed Parol  Antenuptiai,  Contract. 

In  an  action  by  a  widow  to  maintain  her 
rights  derived  through  the  execution  of  a  parol 
antenuptial  contract  of  marriajre,  the  contract 
being  executed  by  both  parties  thereto,  the  Ktat- 
ote  of  frauds  has  no  application.  Such  execut- 
ed contract  is  valid. 

f Ed.  Note.— For  other  cases,  see  Frauds.  Sti  t- 
ute  of,  Cent.  Dig.  |  335:    Dec.  Dig.  i  139.*] 
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2.  Insuiunce  (8  783*)— CnANGB  op  Beneti- 
ciABT— Violation   of  Antenuptiai,  Con- 

TBACT. 

Where,  In  the  part  performance  of  an  ante- 
nuptial contract,  a  husband  procures  a  changre 
in  a  certificate  of  insurance,  in  which  his  chil- 
dren were  the  sole  beneficiaries,  so  as  to  make 
Ilia  wife  an  equal  beneficiary  with  the  children, 
and  where  she  has  fully  executed  the  antenup- 
tial contract  on  her  part,  she  thereby  obtains 
an  equitable  interest  in  the  certificate,  and  he 
cannot  thereafter,  without  her  consent,  sur- 
render the  certificate  and  obtain  the  issuance  of 
a  new  one  in  which  a  third  party  is  named  as 
the  sole  beneficiary,  and  thus  divest  her  of  her 
interest  in  the  certificate  which  was  procured 
pursuant  to  such  contract 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  EKg.  {  194»;    Dec.  Dig.  {  783.»] 

3.  Insurance  (§  766*>— Rights  of  Bereficia- 
BiES— Possession  or  Certificate. 

The  rights  of  a  beneficiary  named  in  a 
certificate  of  insurance  in  no  wise  depend  upon 
the  possession  thereof  by  the  beneficiary. 

[Kd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1928:   Dec.  Dig.  i  76G.*J 

Appeal  from  District  Court,  Sedgwick 
County. 

Interpleader  by  the  Supreme  Lodge  of  the 
BCnlgbts  of  Pythias  against  Lloyd  B.  Ferrell, 
Edith  M.  Stanley,  formerly  Edith  M.  Ferrell, 
and  others.  There  was  Judgment  for  Edith 
M.  Stanley,  and  Lloyd  B.  Ferrell  appeals. 
Affirmed. 

Kos  Harris  and  V.  Harris,  for  appellant. 
Matson  &  Potts,  for  appellees.  , 

SMITH,  J.  The  Supreme  Lodge  of  the 
Knights  ot  Pythias,  a  fraternal  Insurance 
conioration,  commenced  this  action,  and  In 
Its  petition  alleged  that  one  George  Ferrell, 
deceased,  at  the  time  of  bis  death  was  a 
member  in  good  standing  of  the  organiza- 
tion; that  he  had  a  benefit  certificate  for 
13,000;  that  the  amount  was  due  upon  the 
certificate,  and  that  the  corporation  was 
ready  to  pay,  but  that  there  was  a  dispute, 
as  to  who  was  entitled  to  receive  payment, 
between  the  parties  whom  it  made  defend- 
ants in  the  action,  namely,  Lloyd  B.  Ferrell, 
E]ditb  M.  Stanley,  formerly  Ferrell,  Adele  C. 
Ferrell,  and  Paul  H.  Ferrell.  Lloyd  B.  Fer- 
rell answered  and  alleged  that  he  was  en- 
titled to  the  entire  sum  of  $3,000  under  the 
certificate.  B^lth  M.  Stanley  answered,  and 
alleged  that  she  was  entitled  to  the  sum  of 
$1,000  of  the  amount  of  the  certificate.  The 
defendants  Adele  C.  Ferrell  and  Paul  H.  Fer- 
rell did  not  appear. 

The  undisputed  facts  are  that  about  May, 
1885,  George  Ferrell  became  a  member  of  the 
association  and  took  out  a  certificate  for 
$3,000  payable  to  his  then  wife,  Mary  E. 
Ferrell;  that  some  time  prior  to  the  14th 
day  of  June,  1899,  Mary  E.  Ferrell  died,  leav- 
ing two  children,  Adele  C.  Ferrell  and  Paul 
H.  Ferrell;  that  on  June  14,  1899,  George 
Ferrell  surrendered  the  former  certificate 
and  took  out  a  new  one,  naming  his  two  chil- 
dren as  the  beneficiaries;    that  on  the  10th 


day  of  January,  1901,  be  in  turn  surrendered 
this  certificate  and  took  out  a  new  one  for 
the  same  amount  payable  to  Edith  M.  Fer- 
rell, his  then  wife,  and  to  bis  two  children, 
in  the  sum  of  $1,000  to  each;  and  that  the 
last-named  certificate  remained  In  force  until 
about  the  6th  of  December,  1907,  when 
George  Ferrell  surrendered  it  and  took  out  a 
new  certificate  for  the  same  amount,  making 
Lloyd  B.  Ferrell,  his  brother,  the  sole  bene- 
ficiary, and  that  shortly  thereafter  and  be- 
fore the  commencement  of  this  action  George 
Ferrell  died. 

In  her  answer,  Edith  M.  Stanley  alleges 
that,  prior  to  her  marriage  to  George  Ferrell 
and  at  a  time  when  his  two  children  stood 
as  the  beneficiaries  of  the  certificate,  George 
Ferrell  proposed  to  her  that,  if  she  would 
marry  him  and  care  for  bis  children,  be 
would  provide  ber  a  home  and  care  for  her, 
and  would  have  the  certificate  changed  so 
that  she  should  receive  $1,000  from  the  bene- 
fit certificate  and  each  of  the  children  $1,000 
in  case  of  his  death  before  ber  death ;  that 
in  consideration  of  such  promise  she  con- 
sented to  marry  him  and  did  marry  him,  and 
that  he  executed  the  antenuptial  contract  by 
surrendering  the  old  certificate  and  procuring 
a  new  one  to  be  issued  in  accordance  with 
the  terms  of  his  agreement;  and  that  the 
subsequent  change  of  the  certificate,  making 
it  payable  entirely  to  Lloyd  B.  Ferrell,  was 
without  ber  consent,  and  In  violation  of  her 
rights  under  the  contract  This  claim  Lloyd 
B.  Ferrell  denied,  and  a  trial  of  the  issue 
thus  formed  was  had  to  the  court  and  a  Jury. 
Until  EAltb  M.  Stanley  had  offered  her  evi- 
dence, Uoyd  B.  Ferrell  had  demurred  there- 
to, and  the  court  had  overruled  the  demurrer, 
whereupon  the  parties  agreed  that  the  Jury 
be  discharged  and  the  case  be  decided  by  the 
court,  Lloyd  B.  Ferrell  reserving  his  excep- 
tions to  the  ruling  on  the  demurrer  to  the 
evidence.  The  court  rendered  Judgment  in 
faror  of  Edith  M.  Stanley  as  to  the  amount 
claimed.  To  reverse  this  Judgment,  IJoyd  B. 
Ferrell  brings  the  case  here. 

Edith  M.  Stanley  being  called  as  a  witness 
In  her  own  behalf  was  asked  to  relate  the 
conversation  by  which  the  alleged  antenup- 
tial contract  was  made.  An  objection  was 
made  thereto  on  the  ground  that  the  con- 
tract not  being  in  writing  was  void.  The 
objection  was  overruled  and  the  ruling  is  as- 
signed as  an  error.  Section  3838,  Gen.  St 
1900,  being  a  portion  of  the  statutes  to  pre- 
vent frauds  and  perjuries,  reads  in  part: 
"No  action  shall  be  brought  whereby  •  •  • 
to  charge  any  person  upon  any  agreement 
made  upon  a  consideration  of  marriage."  It 
is  urged  that  this  provision  makes  the  con- 
tract absolutely  void,  and  for  that  reason 
proof  of  it  should  not  be  allowed.  The  stat- 
ute does  not  render  the  contract  void,  but  to 
prevent  the  perpetration  of  frauds  and  per- 
juries to  which  the  nature  of  the  transac- 
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tlon  lends  great  Inducemait  and  facility.  It 
Is  provided  that  no  action  shall  be  maintain- 
ed on  such  a  contract  unless  it  is  in  writ- 
iag.  The  reason  that  the  statutory  provision 
fails  where  the  antenuptial  contract  has  been 
fully  executed  Is  that  proof  of  the  rights  of 
the  parties  under  the  contract  no  longer  rests 
upon  the  testimony  of  the  party  asserting 
It.  or  upon  the  statements  of  others  who  may 
have  heard  it  or  claimed  to  have  heard  It 
Where  the  contract  has  been  fully  executed, 
as  it  Is  claimed  to  have  been  in  this  case, 
the  action  is  not  upon  the  original  ante- 
nuptial contract,  but  Is  usually  to  retain 
the  benefits  which  have  accrued  therefrom. 
The  original  contract  in  such  an  action  la 
Immaterial  except  to  explain  the  considera- 
tion for  which  the  benefits  were  received.  In 
some  states  it  has  been  held  that  an  ante- 
nuptial contract  Is  no  consideration  for  a 
marriage,  but  that  has  never  been  held  by 
this  court  Hafer  v.  Hafer,  33  Kan.  449,  6 
Pac.  S37;  Neddo  t.  Neddo,  56  Kan.  607,  44 
P«c  1. 

In  Weld  v.  Weld,  71  Kan.  622,  81  Pac. 
183,  114  Am.  St.  Rep.  617,  it  Is  said:  "An 
oral  agreement  made  in  consideration  of  mar- 
riage that  after  the  marriage  a  debt  of  one 
of  the  contracting  parties  to  the  other  shall 
mutually  be  regarded  as  paid  Is  fully  per- 
fumed when  the  marriage  takes  place,  and 
is  not  thereafter  affected  by  the  statute  of 
frauds."  (Syllabus.)  In  the  opinion  It  is 
aald :  "The  statute  of  frauds  does  not  render 
void  the  verbal  contracts  to  which  It  refers. 
They  are  valid  for  all  purposes  except  that 
of  suit  Stout  V.  Ennls,  28  Kan.  706.  The 
parties  may  perform  them  if  they  desire, 
and  when  performed  the  statute  has  no  ap- 
plication to  them.  29  A.  &  B.  Ency  of  L, 
829.  941."  The  objection  was  propeny  over- 
ruled. 

Again,  it  is  contended  that  the  court  erred 
In  permitting  this  witness  to  testify,  refer- 
ring to  her  husband  and  the  policy,  "He  gave 
it  to  me."  It  is  contended  that  this  was 
a  transaction  between  the  yritness  and  her 
husband  during  the  time  that  the  marriage 
relation  existed,  and  that  the  opposing  party, 
Lloyd  B.  Ferrell,  was  the  legal  representa- 
tive of  the  deceased.  The  provision  of  the 
statute  Invoked  to  sustain  this  objection  is 
a  part  of  section  6914,  Oen.  St  1909,  and 
reads:  "No  party  shall  be  allowed  to  tes- 
tify in  his  own  behalf  in  regard  to  any  trans- 
action or  communication  had  personally  by 
such  party  with  a  deceased  person,  .when 
the  adverse  party  Is  the  executor,  administra- 
tor, heir  at  law,  next  of  kin,  surviving  part- 
ner or  assignee  of  such  deceased  person, 
where  they  have  acquired'  title  to  the  cause 
of  action  immediately  from  such  deceased 
person."  On  the  other  hand,  it  Is  contended 
that  Lloyd  B.  Ferrell  did  not  acquire  title 
to  the  cause  of  action  Immediately  from  the 
deceased;  that  the  deceased  had  no  title 
to  the  certificate,  and  could  derive  no  bene- 
fit therefrom;  that  he  had  only  the  naked 
power  under  the  certificate  of  designating  or 


appointing  the  beneficiary  under  the  rules  of 
the  corporation;  that  the  certificate  did 
not  pass  from  the  deceased  to  Lloyd  B. 
Ferrell  by  assignment  or  for  any  considera- 
tion paid  or  agreed  to  be  paid  therefor  by 
Lloyd  B.  Ferrell.  We  are  Inclined  in  favor 
of  the  latter  contention,  but  regard  this  con- 
troversy as  quite  immaterial.  The  objection 
that  the  witness  should  not  have  been  al- 
lowed to  testify  to  this  statement  on  the 
ground  that  she  was  the  wife  of  the  deceased 
at  the  time  it  Is  said  to  have  been  made 
should  probably  have  been  sustained,  but.  If 
erroneous  to  allow  the  statement  it  was  like- 
wise Immaterial.  If  the  deceased  contracted 
In  consideration  of  marriage  to  change  the 
certificate  as  claimed,  and  Edith  M.  Stanley 
performed  her  part  of  the  contract  relying 
upon  such  agreement  and  thereafter  her  hus- 
band performed  bis  part  of  the  contract, 
by  having  the  certificate  changed  as  l)e 
agreed  to  do,  the  contract  thereby  became 
fully  executed,  and  the  wife  had  a  vested 
Interest  In  that  policy  of  which  her  husband 
could  not  direst  her  without  her  consent. 
Stronge  v.  Supreme  Lodge,  K.  of  P.,  189  N. 
T.  846,  82  N.  B.  433,  12  L.  R.  A.  (N.  S.)  1206, 
121  Am.  St  Rep.  902,  .and  cases  cited  in  the 
footnote;  Bunnell  v.  ShiUing,  17  Can.  h.  T. 
121.  It  is  immaterial  whether  he  gave  her 
the  policy  or  whether  she  ever  saw  It  Prob- 
ably three-fourths  of  the  beneficiaries  In  in- 
surance policies  never  even  see,  much  less 
have  In  their  possession,  the  policies  which 
are  made  for  their  benefit.  Indeed,  under 
the  circumstances  of  that  case,  It  Is  held  in 
Weld  V.  Weld,  supra,  in  substance,  that 
where  an  antenuptial  contract  Is  made,  and 
the  marriage  Is  celebrated  in  reliance  there- 
on, that  the  marriage  Ipso  facto  discharged 
the  previously  existing  Indebtedness  between 
the  contracting  parties  in  accordance  with 
the  antenuptial  agreement 

In  this  case  Edith  M.  Stanley  produced 
in  court  and  Introduced  in  evidence  the  cer-  . 
tlflcate  which  she  claimed  was.  made  in  exe- 
cution of  the  contract  and  which  designated 
herself  and  the  two  children  as  beneficiaries. 
How  she  came  by  that  certificate  is  quite 
immaterial.  The  presumption  would  proba- 
bly be  that  she  came  by  It  lawfully.  But 
as  before  stated,  the  material  fact  in  de- 
termining whether  George  Ferrell  executed 
the  antenuptial  contract  on  his  part  is  wheth- 
er he  procured  the  issuance  of  the  certificate 
In  accordance  with  the  terms  of  the  con- 
tract. The  marriage  on  her  part  and  pro- 
curing of  the  certificate  in  accordance  with 
the  terms  of  the  agreement  by  him  executed 
the  contract  entirely. 

The  order  of  the  court  overruling  the  de- 
murrer to  the  evidence  of  Edith  M.  Stanley 
is  also  assigned  as  error,  but  It  follows  from 
what  we  have  said  that  no  error  can  be  predi- 
cated thereon. 

We  find  no  error  in  the  proceedings,  and 
the  Judgment  is  affirmed.  All  tbe  Justices 
concurring.  t 
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BRUSH   T.   RICH. 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

(SvlUthut  ly  the  Court.) 

Judgment  (§  585*)— Res  Judicata. 

Under  tbe  facts  stated  in  the  opinion.  It  is 
held  that  a  cause  of  action  sued  upon  did  not 
arise  until  a  former  suit  between  the  same  par- 
ties had  been  determined,  is  different  from  the 
causes  of  action  involved  in  the  former  suit, 
and  was  not  in  fact  adjudicated  in  the  former 
suit,  and  consequently  that  the  defense  of  rea 
judicata  is  not  sustained. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  $  1079;    Dec.  Dig.  §  585.* J 

Appeal  from  District  Court,  Wilson  County. 

Action  by  A.  L.  Brush  against .  George 
Ulcb.  Judgment  for  defendant,  and  plaintiff 
appeals.  Reversed  and  remanded,  with  di- 
rection. 

.P.  C.  Xoung,  for  appellant 

BURCH,  J.  In  February,  1904,  Nancy  J. 
Hlggins  deeded  a  tract  of  land  to  ber  son, 
George  Rich.  Rich  sold  tbe  land  to  R.  A. 
McWUllams,  who  was  tbe  agent  of  the  ap- 
pellant, A.  Ik  Brush.  In  March,  1904,  Nancy 
J.  Higglns  deeded  to  McWlIliams,  and  later 
In  tbe  same  month  died.  Rich  brought  an 
action  against  tbe  other  beirs  of  Nancy  J. 
Higglns  to  quiet  bis  title.  The  defendants  an- 
swered that  the  deeds  from  Nancy  J.  Higglns 
bad  been  procured  by  the  fraud  and  undue 
influence  of  Ric|i,  and  that  she  lacked  men- 
tal capacity  to  convey,  and  prayed  that  they 
be  set  aside  and  for  partition. 

In  July,  1904,  Rich  and  McWUllams  en- 
tered into  a  contract  whereby  McWiUiams 
was  to  pay  $2,300  in  casb,  and  tbe  balance 
of  the  purchase  price  of  the  land  not  later 
than  October,  1904,  when  Rich  should  pro- 
duce a  decree  establishing  bis  title  as  a  re- 
sult of  the  pending  suit  The  cash  payment 
was  made,  and  a  general  warranty  deed 
from  Rich  to  McWUllams  was  placed  in  es- 
crow, to  await  the  production  of  tbe  expect- 
ed decree.  McWUllams  was  made  a  party 
to  tbe  suit  answered,  setting  up  bis  contract 
with  Rich,  and  prayed  that  be  be  subrogat- 
ed to  tbe  rights  of  Rich,  should  the  deeds  be 
set  aside.  In  October  tbe  deeds  were  set 
aside,  Rich  was  given  one-seventh  of  tbe 
land,  and  McWiUiams  was  awarded  that 
share  only,  subject,  however,  to  a  lien.  Tbe 
$2,300  which  Rich  had  received  more  than 
paid  for  one-seventh  of  the  land,  and  Brush, 
as  tbe  real  party  in  interest  then  sued  Rich 
for  the  overpayment.  A  demurrer  was  sus- 
tained to  Brush's  evidence  on  the  ground 
that  the  matter  was  res  Judicata,  and  he 
appeals. 

The  district  court  probably  had  In  mind 
tiie  general  statement,  frequently  made,  that 
any  matter  which  might  have  been  litigated 
in  a  former  suit  is  res  Judicata  in  a  subse- 
quent action  between  tbe  same  parties.    The 


true  rule  was  stated  and  illustrated  in  the 
case  of  Stroup  v.  Pepper,  CO  Kan.  241,  76  Pac. 
825.  Tbe  first  paragraph  of  the  syUabus  of 
that  decision  reads  as  follows:  "The  rule 
that  a  Judgment  in  bar,  or  as  evidence  in  es- 
toppel, is  binding  not  only  as  to  every  ques- 
tion actuaUy  presented  and  considered,  and 
on  which  tbe  court  rested  Its  decision,  but 
also  as  to  every  question  that  might  have 
been  presented  and  decided,  does  not  apply 
to  a  different  cause  of  action  between  tbe 
same  parties,  except  as  to  questions  shown 
to  have  been  actually  decided  in  the  former 
action." 

Rich  bad  until  tbe  rendition  of  Judgment 
In  October  to  make  his  contract  good,  and  It 
could  not  be  known  whether  Brusb  had  a 
cause  of  action  against  Rich,  or  tbe  extent  of 
a  possible  cause  of  action,  nntU  the  former 
suit  was  determined.  OonsequenUy  such  a 
cause  of  action  had  no  rightful  place  in  tbe 
former  snlt  Tbe  former  suit  was  one  to 
quiet  title  on  one  side  and  to  set  aside  con- 
veyances and  for  partition  on  the  other.  Mc- 
WUllams merely  asked  the  equitable  reUef 
of  subrogation  to  whatever  Rich  might  re- 
ceive as  the  fruit  of  the  Utigatlon.  There- 
fore there  Is  no  semblance  of  identity  be- 
tween tbe  causes  of  action  Involved  In  tbe 
former  suit  and  tbe  one  bow  presented.  Tbe 
facts  necessary  to  entitle  McWiUiams  (for 
Brush)  to  subrogation  were  adjudicated ;  but 
the  liability  of  Rich  to  Brush,  depending  up- 
on and  arising  in  consequence  of  tbe  Judg- 
ment In  tbe  former  suit  was  not  adjudicat- 
ed. Therefore,  from  every  point  of  view,  tne 
demurrer  to  tbe  plaintiff's  evidence  was 
wrongfully  sustained. 

Tbe  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  overrule  tbe  demurrer  and  proceed 
with  tbe  trial  from  tbe  point  at  which  It 
halted.    All  tbe  Justices  concurring. 


(83  Kan.  644) 
WILEY  V.  HELEN  et  aL 
(Supreme  Court  of  Kansas.    Dec.  10, 1910.) 

(Syllabut  by  the  Court.) 

1.  FRAUDS,    Statute   of  (S   115*)  —  Spkcifio 
Pebfohmance  (i  32*) — Statute  of  Frauds. 

The  signing  of  a  contract  to  convej;  real 
estate  by  the  party  to  be  charged  in  a  suit  for 
specific  performance  satisfies  the  statute  of 
frauds ;  and  want  of  mutuality  in  the  contract, 
because  the  party  suing  did  not  sign,  is  not  a 
defense  to  the  action. 

[Ed."  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Ont.  Dig.  §  245;  Dec.  Dig.  |  115;* 
Specific  Performance,  Cent  Dig.  $|  89-99 ;  Dec. 
Dig.  f  32.*] 

2.  Vendob  and  Pcbchaseb  (|  78*)— (3ontbact 
— Time  of  Essence. 

The  mere  naming  of  a  day  on  or  before 
which  a  contract  for  the  conveyance  of  real 
estate  shall  be  consnmmated  does  not  make  time 
of  tbe  essence  of  tbe  contract,  and  if  an  ab- 
stract showing  marketable  title  is  to  be  pro- 
duced it  may  be  perfected,  and  title  even  may 
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he  perfected,  within  •  leaaonable  time  beyond 
the  day  named. 

[Bd.  Note.— For  other  casea,  see  Vendor  and 
Purchaser.  Cent.  Dig.  S|  121-125;    Dec.  Dig. 
I  7&»] 
S.  Apfkai,  and  Ebrob  (I  11T7*)  —  Rkview  — 

RiatAKD— New  Trial. 

At  the  close  of  the  plaintiffs  evidence  In 
a  Boit  for  specific  performance,  a  demurrer  to 
the  evidence  was  interposed  which  the  court 
took  under  consideration  while  the  trial  pro- 
ceeded. When  both  parties  had  rested,  the 
coait  reverted  to  the  demurrer  to  the  plaintifTs 
evidence  and  erroneously  sustained  it.  Held,  an- 
other trial  is  not  necessary,  and  that  the  cause 
will  l>e  remanded  for  Jndsment  aocordinjr  to 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Hrror.  Cent  Dig.  U  4567-4620;  Dec.  Dig.  I 
U77.'l 

Appeal  from  District  Court,  Lyon  Comity. 

Action  by  H.  O.  Wiley  against  John  Hel- 
en and  ottaerSL  Judgment  for  defendants, 
and  plain  tiff  aiq;>ealB.  Reversed  and  re- 
manded. 

Hamer  A  Harris  and  Smith  &  Mallpy,  for 
appellant  L.  B.  Kellogg,  G.  W.  Hurley,  and 
W.  S.  Kretslnger,  for  appellees.     . 

BUBGB,  J.  Wiley  and  Knight  agreed  to 
exchange  farms  upon  certain  terms.  Wi- 
ley's farm  lies  in  Iowa  and  that  of  Knight 
in  I^-on  county,  Kan.  Knight  went  to  Iowa 
to  see  the  Wiley  land  and  the  contract  was 
signed  there.  Knight  signed  personally  and 
Wiley  by  an  agent  authorized  to  do  so,  but 
not  In  writing.  The  contract  provided  that 
each  party  was  to  furnish  an  abstract  of  ti- 
tle to  his  land  showing  merchantable  title, 
and  that  the  trade  should  be  consummated 
on  or  before  April  1,  1906,  at  the  Emporia 
State  Bank  in  Emporia.  Wiley  agreed  to 
convey  by  a  good  and  sufficient  warranty 
deed.  Knight  held  a  bond  for  a  deed  to 
his  land  which  he  agreed  to  assign.  On 
April  1st  Wiley  appeared  at  the  appointed 
place  and  waited  throughout  the  day  for 
Knigbt,  who  did  not  appear.  Subsequently 
WUey  brought  suit  for  spedflc  performance 
against  Knight  and  the  obligor  In  the  bond 
for  deed,  alleging  compliance  with  all  condi- 
tions precedent  on  his  part  and  readiness  and 
ability  to  perform.  Knight  answered  by  a 
general  denial  and  by  pleading  several  de- 
fenses. He  alleged  that  Wiley's  agent  was 
not  duly  authorized  to  sign  the  contract, 
that  Wiley  misrepresented  the  character  and 
quantity  of  his  land,  and  that  the  contract 
was  signed  by  Knight  while  mentally  In- 
capacitated by  Intoxication  purposely  Induc- 
ed by  Wiley's  agent 

At  tbe  trial  it  appeared  that  on  April  Ist 
Wiley  bad  with  him  at  the  bank  an  abstract 
which  disclosed  that  titie  was  to  come  to 
him  from  the  devisee  and  heirs  of  L.  Scfaoon- 
over,  deceased,  whose  estate  had  not  t>een 
Anally  settled.  Also,  the  abstract  showed 
no  patent  from  tbe  United  States  (or  one 
portion  of  the  land  although  the  tract  had 


been  duly  entered  at  the  proper  land  ofBc*^ 
by  John  S.  Weaver  In  1851,  and  had  passed 
by  proper  mesne  conveyances  from  him  to 
Scboonover.  It  further  appeared  that  on 
April  Ist  Wiley  had  in  the  bank  a  special 
warranty  deed  from  the  devisee  and  heirs 
ot  Schoonover,  blank  as  to  the  grantee,  and 
that  the  bank  had  written  authority  from 
the  grantors  to  fill  the  blank  with  the  name 
of  Wiley  or  Wiley's  vendee.  Wiley  testified 
that  be  was  ready  and  willing  to  have  his 
own  name  Inserted  in  the  Schoonover  deed 
and  then  execute  a  warranty  deed  to  Knight. 
In  all  other  respects  a  case  for  specific  per- 
fomtance  was  duly  established  as  of  April 
Ist  Tbe  proof,  however,  went  further,  in 
that  the  abstract  showed  the  final  settlement 
of  the  Schoonover  estate,  the  required  patent 
and  title  in  Wiley,  all  before  the  suit  was 
commenced.  A  demurrer  to  tbe  plaintiff's 
evidence  was  Interposed,  which  tbe  court 
took  under  consideration  while  the  trial 
proceeded.  The  defenses  to  the  action,  ex- 
cept the  want  of  written  authority  for  Wi- 
ley's agent,  were  fairly  disproved,  and  at 
the  close  of  the  case  the  court  reverted  to 
the  demurrer  to  the  plaintiff's  evidence  and 
sustained  it  Judgment  was  rendered  tor 
the  defendants,  and  Wiley  appeals. 

The  Judgment  is  erroneous.  The  contract 
was  signed  by  tbe  party  to  be  charged, 
which  satisfies  tbe  statute  of  frauds.  Beck- 
er T.  Mason,  SO  Kan.  687,  2  Pac.  850 ;  Guth- 
rie v.  Anderson,  47  Kan.  383,  386,  28  Pac. 
164;  Guthrie  7.  Anderson,  49  Kan.  416,  410, 
30  Pac.  469. 

It  was  not  essential  that  the  contract 
should  be  capable  of  enforcement  against 
both  parties  at  the  time  it  was  concluded 
(Zelleken  v.  Lynch,  80  Kan.  74Gt),  and  want . 
of  mutuality,  because  both  parties  did  not 
sign,  is  not  available  as  a  defense  to  a  suit 
for  spedflc  performance  brought  against  the 
party  who  did  sign.  Guthrie  v.  Anderson, 
47  Kan.  383,  386.  28  Pac.  164 ;  Schneider  v. 
Anderson,  75  Kan.  11,  18,  88  Pac  525,  8  L. 
K.  A.  (N.  S.)  1043. 

It  Is  likely,  although  the  point  is  not  de- 
cided, that  on  April  Ist  the  abstract  failed  to 
show  a  marketable  title  to  the  Iowa  land  be- 
cause, under  the  circumstances.  It  still  might 
be  subject  to  appropriation  for  the  payment 
of  tbe  deceased  owner's  debts.  Chauncey  v. 
Leominster,  172  Masa  340,  52  N.  E.  719.  The 
omission  to  record  and  abstract  the  patent 
was  inconsequential,  and  the  special  form 
of  the  Schoonover  deed  was  Inconsequential 
because  appellant  stood  ready  to  comply  with 
the  contract  by  giving  bis  own  general  war- 
ranty deed.  But  the  condition  of  the  ab- 
stract on  April  Ist  Is  not  now  material.  By 
failing  to  keep  his  appointment  Knight  waiv- 
ed perfornuince  on  that  day  (Painter  v. 
Fletcher,  81  Kan.  196,  105  Pac.  500).  Time 
was  not  of  the  essence  of  the  contract,  and 
the  appointment  of  a  day  to  complete  the 
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purchase  meant  no  more  than  that  It  should 
be,  completed  within  a  reasonable  time. 
Maupin,  Marketable  Title  to  Real  EsUte, 
794.  Appellant  could  complete  the  abstract, 
and  even  his  title,  at  any  time  before  decree 
if  his  adversary  suffered  no  special  injury 
by  the  delay,  and  none  is  claimed.  Bell  t. 
Sternberg,  53  Kan.  571,  86  Pac.  986;  McNutt 
T.  Nellans,  82  Kan.  424,  426,  106  Pac.  834. 

On  the  trial  the  appellant  was  denied 
leave  to  amend  his  petition  to  conform  to 
proof  which  it  is  claimed  tended  to  show 
that  Knight  had  partially  performed  on  his 
side.  The  materiality  of  the  evidence  to 
other  issues  in  the  case  was  not  affected  by 
the  ruling,  and,  since  the  appellant  does  not 
need  to  rely  upon  part  performance  to  take 
the  case  out  of  the  statute  of  frauds,  the  er- 
ror, if  any  was  committed,  is  harmless  now. 

The  parties  have  bad  what  the  law  in- 
tmds  to  secure  to  them — a  full  trial;  and 
there  is  no  occasion  for  another  trial.  There- 
fore the  judgment  is  reversed  and  the  cause 
is  remanded,  with  direction  to  overrule  the 
demurrer  to  the  plaintiff's  evidence,  and  to 
decide  the  case  upon  all  the  evidence  re- 
ceived, applying  the  rules  of  law  recognized 
by  this  opinion.    All  the  Justices  concurring. 


(tt  Kan.  686) 

AMES  T.  FREEMAN  et  al.t 
(Supreme  Court  of  Kaosas.    Dec  10,  1010.) 

(Svllahut  hy  tht  Court.} 

1.  Justices  of  th«  Peace  ($  84*)— Void  Stm- 
MONs— Effect. 

Where  a  defendant  Is  served  with  a  void 
•ummoDs  issued  by  a  justice  of  the  peace,  but 
at  the  time  named  In  the  summons  appears  be- 
fore the  justice  of  the  peace  and  submits  him- 
self to  be  sworn  as  a  witness  by  the  plaintiff, 
and  testifies  as  to  the  merits  of  the  case  in 
response  to  questions  propounded  by  the  attor- 
ney for  the  plaintiff  in  the  presence  of  the  jus- 
tice, snch  conduct  amounts  to  a  voluntary  ap- 
pearance to  the  action,  and  Is  as  binding  as  the 
valid  service  of  a  legal  summons  would  have 
been;  and  a  judj^nent  entered  upon  such  trial 
will  not  be  enjoined  as  void. 

[EJd.  Note.— For  other  cases,  see  Justices  of  the 
Peace,  Cent.  Dig.  f§  2CG-278;    Dec.  Dig.  {  84.*] 

2.  Justices  of  the  Peace  (|  128*)— Injunc- 
tion. 

Where  In  such  a  case  an  application  is 
made  to  the  district  court  to  enjoin  the  col- 
lection of  siioh  a  judgment,  and  the  court  finds 
that  the  conduct  of  the  defendant  before  the 
justice  of  the  peace  amounted  to  a  voluntary 
apnearance  to  the  action,  and  for  that  reason 
refuses  to  allow  the  injunction,  such  refusal 
will  not  be  deemed  erroneous. 

[Ed.  Note. — For  other  cases,  see  Jusitices  of  the 
Peace,  Cent.  Dig.  $i  402^07 ;  Dec.  Dig.  {  128.*] 

Appeal  from  District  Court,  Sumner  County. 

Action  by  E.  W.  Ames  against  W.  Bl  Free- 
man and  H.  0.  Goldrldge.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

F.  A.  DlDsmoor  and  Lawrence  &  Ferguson, 
for  appellant    J.  A.  Burnett,  for  appellees. 


GRAVES,  J.  This  Is  a  case  wherein  the 
district  court  of  Sumner  county  refused  to 
enjoin  the  collection  of  a  Judgment  rendered 
by  a  Justice  of  the  peace,  which  refusal  Is 
here  presented  as  error. 

It  is  claimed  that  the  judgment  Is  void  for 
want  of  jurisdiction ;  no  legal  summons  hav- 
ing been  served  upon  the  defendant  The 
justice  of  the  peace  issued  a  summons  and 
delivered  it  to  the  constable.  The  writ  was 
issued  on  the  17th  day  of  February,  1909,  and 
made  returnable  on  the  25th  day  of  Febru- 
ary, 1900.  The  constable  did  not  And  the 
defendant  until  February  26th,  when  he 
changed  the  dates  so  as  to  show  that  the 
writ  was  Issued  February  22,  1909,  and  re- 
turnable March  5,  1909,  and  served  it  upon 
the  defendant  as  changed  and  made  the  re- 
turn accordingly.  On  the  5th  day  of  March 
the  defendant  appeared  before  the  justice 
of  the  peace  and  inquired  why  he  was  sued 
and  what  it  was  about.  He  denied  ever  hav- 
ing had  any  business  transaction  with  the 
plaintiff.  He  was  sworn  and  testified  con- 
cerning the  claim  and  was  interrogated  by 
the  attorney  for  the  plaintiff  about  the  cause 
of  action  in  detail.  The  justice  of  the  peace, 
the  attorney  for  the  plaintiff,  and  the  de- 
fendant were  present  and  had  considerable 
talk  about  the  suit  When  they  were  through, 
the  defendant  left  a°d  the  Justice  entered  a 
formal  Judgment  for  the  plaintiff.  The  de- 
fendant gave  the  matter  no  further  atten- 
tion, and  on  March  17th  the  Justice  Issued 
an  execution  which  was  levied  upon  the  prop- 
erty of  the  defendant  when  this  action  to 
enjoin  the  collection  of  the  Judgment  was 
commenced.  A  restraining  order  was  issued 
at  the  commencement  of  the  action,  but  up- 
on trial  for  a  permanent  injunction  the  re- 
straining order  was  set  aside  and  an  injunc- 
tion refused. 

The  application  for  Injunction  was  made 
upon  the  theory  that  the  court  was  without 
Jurisdiction  and  the  Judgment  void.  The  dis- 
trict court  refused  the  injunction,  we  sup- 
pose, for  the  reason  that  the  want  of  juris- 
diction had  been  waived  by  the  defendant  in 
api)earlng  in  court  voluntarily  on  the  day 
of  the  trial  and  participating  in  the  proceed- 
ings and  then  neglecting  to  appeal  or  other- 
wise question  the  validity  of  the  judgment 
until  after  an  execution  had  been  issued. 

The  method  adopted  to  get  jurisdiction  of 
this  defendant  is  not  to  be  commended,  but 
deserves  to  be  severely  censured.  We  regret 
that  we  cannot  make  our  disapproval  of  It 
more  emphatic,  but  while  the  conduct  of  the 
plaintiff  is  highly  reprehensible.  In  this  re- 
spect we  cannot  overlook  the  want  of  ordi- 
nary caution  amounting  to  Indifference  shown 
by  the  defendant  When  he  was  first  served 
with  summons  he  knew  that  steps  were  be- 
ing taken  for  the  purpose  of  obtaining  a  judg- 
ment against  him  and  went  to  the  office  of 
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the  Justice  of  the  peace  at  tbe  time  stated  in 
the  sammons  to  see  wliat  was  being  done, 
and  wtiUe  at  the  Justice's  office  tie  saw  and 
lieard  enough  to  convince  a  man  of  ordinary 
Intelligence  tliat  a  Judgment  would  be  en- 
tered against  him.  If  in  doubt  as  to  the  legal 
effect  of  what  bad  been  done,  he  should  have 
ascertained,  at  least,  before  tbe  time  for 
appeal  had  expired.  Whether  he  fully  un- 
derstood the  purport  of  the  proceedings  be- 
fore the  Justice  of  the  peace  or  not  is  a 
qnestion  of  fact  which  was  determined  by  the 
district  court,  and  if  understood  by  him,  his 
conduct  amounted  to  a  waiver  and  a  volun- 
tary appearance,  wblcb  was  as  binding  as 
the  service  of  a  valid  summons  would  have 
been. 

We  are  unable  to  say  that  tbe  court  erred 
in  so  finding,  and  therefore  tbe  Judgment  is 
affirmed.    All  the  Justices  concurring. 


(BKan.  603) 

STATE  y.  TAWNETT.t 
(Sopteme  Court  of  Kansas.    Dec.  10,  1010.) 

(SyUobut  by  the  Court.) 

1.  Bkvixw  on  Appeal. 

Tbe  evidence  warranted  a  finding  that 
there  existed  no  such  prejudice  in  the  communi- 
ty as  would  prevent  the  defendant  from  having 
a  lair  trial. 

2.  "BiMiWAi,  I*AW  (i  125*)— Obanob  of  \t«- 
-Ts— Pbejodicb  of  Judok. 

Cnfavorable  comment  by  tbe  court  in  deny- 
ing a  new  trial  and  other  adverse  rulings,  and 
tfrrors  of  Judgment  in  former  trials,  held  in- 
sufficient to  reverse  a  decision  denying  a  change 
of  venue. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  INg.  {  242;  Dec.  Dig.  {  125.*] 

S.  JuBT  (S  67*)— SuifMONiNo— Bias  of  Offi- 
cer—Challenge TO  Arbat. 

Mere  expression  of  an  opinion  by  the  sher- 
iif,  as  to  the  guilt  or  innocence  of  a  defendant 
in  a  criminal  action,  held  not  to  warrant  tbe 
quashing  of  a  panel  summoned  by  him. 

JEi.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  {  67.*] 

4.  WrrwESSES  (IS  254,  352*)  — Larcent  — Ad- 
mssiBiLiTT  OF  Evidence  —  Conviction  or 
Relatives  of  Pbosgcutino  Witness— E^- 

AlflNATION- ReFBESBINO  MEMORT. 

On  appeal  by  one  convicted  of  larceny  the 
appellant  claimed  the  trial  court  erred  in  ad- 
mitting and  excluding  testimony,  held:  (a)  It 
was  within  the  discretion  of  tbe  court  to  permit 

?ue8tions  to  be  asked  a  witness  tending  to  re- 
resh  his  recollection,  (b)  Testimony  that  cer- 
tain relatives  of  tbe  prosecuting  witness  bad 
been  convicted  of  crime  and  sentenced  to  the 
penitentiary  was  properly  excluded. 

[EA.  Note. — For  other  cases,  see  Witnesses, 
Dec.  Dig.  if    254,  852.*] 

Apiieal  from  District  Court,  Franlilin 
County. 

Bert  Tawney  was  convicted  of  larceny,  and 
he  appeals.    Affirmed. 

W.  J.  Costigan,  F.  A.  Waddle,  and  Ralph 
a  Page,  for  appellant  F.  S.  Jackson,  Atty. 
Gen.,  and  W.  B.  Pleasant,  for  tbe  State. 


PUR  CURIAM.  For  a  statement  of  the 
facts  in  this  case  see  State  v.  Tawuey,  78 
Kan.  853,  99  Pac.  268,  and  the  same  case,  81 
Kan.  162,  105  Pac.  21&  We  find  no  error  in 
the  ruling  of  the  court  denying  a  change  of 
venue. 

As  to  the  first  ground,  tbere  was  sufficient 
rebutting  evidence  in  the  form  of  affidavits 
to  warrant  a  finding  that  there  existed  no 
such  prejudice  in  the  community  as  would 
prevent  the  appellant  from  having  a  fair  trial. 
The  court  doubtless  took  into  consideration 
the  fact  that  Franklin  is  a  large,  populous 
county,  and  that  little  difficulty  would  be  ex- 
perienced in  finding  unprejudiced  Jurors  in 
portions  of  tbe  county  remote  from  where 
the  appellant  lived  and  where  the  crime 
charged  was  committed. 

To  show  prejudice  on  the  part  of  the  Judge 
the  appellant  filed  bis  affidavit  and  that  of  his 
attorney,  relying  largely  uppn  unfavorable 
comments  of  the  court  in  overruling  a  motion 
for  a  new  trial  and  other  adverse  rulings, 
and  errors  of  Judgment  in  former  trials. 
These  have  been  held  insufficient  as  grounds 
for  reversing  a  decision  refusing  a  cliange  of 
venue.  State  v.  Bohan,  19  Kan.  2a  Weight 
and  consideration  should  always  be  given  to 
the  decision  of  tbe  trial  Judge.  State  v. 
Tawney,  81  Kan.  162,  106  Pac.  2ia  The  trial 
court  must  exercise  some  discretion  In  passing 
upon  applications  for  a  change  of  venue.  State 
V.  Knadler,  40  Kan.  359,  19  Pac.  923.  We 
are  unable  to  say  that  the  court  abused  Its 
discretion  in  this  respect 

The  challenge  to  the  array  was  rightly 
overruled.  The  mere  expression  of  an  opin- 
ion by  tbe  sheriff  as  to  the  guilt  or  innocence 
of  a  defendant  in  a  criminal  action  is  not 
sufficient  ground  for  quashing  a  panel  sum- 
moned by  him.  In  tbe  absence  of  any  testi- 
mony showing  an  attempt  to  influence  or 
prejudice  the  Jurors. 

Complaint  is  made  of  errors  in  the  admis- 
sion of  testimony.  It  was  clearly  within  the 
discretion  of  the  court  to  permit  questions  to 
be  asked  of  Joe  Lockwood  directing  his  at- 
tention to  i>ortlons  of  a  conversation  which 
occurred  almost  three  years  before.  It  is 
urged  that  the  court  erred  In  excluding  the 
offer  of  a  letter  in  connection  with  the  cross- 
examination  of  Lockwood.  The  letter  was 
an  anonymous  one  written  to  him  years  be- 
fore the  offense  for  which  the  appellant  was 
being  tried  was  committed,  and  was  properly 
excluded.  It  had  no  bearing  on  the  case. 
There  was  no  error  In  sustaining  an  objec- 
tion to  questions  tending  to  show  that  cer- 
tain relatives  of  tbe  prosecuting  witness  had 
been  convicted  of  crime  and  sentenced  to  the 
penitentiary.  As  testimony  was  admitted 
showing  that  the  witness,  Beecher  Day,  had 
been  declared  of  unsound  mind,  appellant 
was  not  prejudiced  by  the  refusal  to  permit 
a  transcript  of  the  lunacy  proceedings  in  the 
probate  court  to  be  Introduced.    The  appel- 
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lant  offered  to  prore  tbat  prior  to  the  tllne 
the  pigs  were  stolen  be  had  advised  his  wife 
to  leave  them  alone.  This  was  a  self-serv- 
ing declaration  and  was  properly  excluded. 
State  v.  Hlnkley,  81  Kan.  838,  846,  106  Pac. 
1088.  There  was  no  error  In  refusing  to  per- 
mit appellant's  wife  to  testify  as  to  conver- 
sations she  had  with  Lockwood,  as  her  an- 
swers would  have  called  for  hearsay  evi- 
dence. 

The  only  complaint  of  the  instructions  is 
the  refusal  to  give  one  asked  with  respect  to 
reasonable  doubt  The  court  in  an  instruc- 
tlon  given  fully  stated  the  law  on  that  sub- 
ject, and  the  instruction  asked  was  there- 
fore properly  refused. 

The  complaint  of  misconduct  of  the  conrt 
and  Jury  does  not  possess  sufficient  merit  to 
warrant  comment.  The  record  fails  to  dis- 
close that  the  verdict  is  the  result  of  pas- 
sion or  prejudice  as  claimed,  or  tbat  It  is  not 
sustained  by  sufficient  evidence. 

Finding  no  prejudicial  error  in  the  rec- 
ord, the  Judgment  will  be  affirmed. 

BENSON,  J.,  not  sitting. 


(83Kaa.   4S8) 

ROBERTSON  et  al.  v.  HOWARD  (two  cases). 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

(Syllaltut  hy  the  Court.) 

1.  Action    (§    65*)— Actionb   and   Defenses 
Atteb  Commencement. 

E^xcept  as  to  tbe  computation  of  interest 
and  some  other  exceptional  cases,  tbe  rights  of 
tbe  parties  on  a  trial,  in  the  absence  of  supple- 
mental pleadings,  are  fixed  as  of  the  time  of  tbe 
commencement  of  the  action. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  H  736,  T36;  Dec.  Dig.  i  65.*] 

2.  £IrECTMENT  ({  17*)— Right  to  Possession. 

As  between  two  parties,  neither  of  whom 
has  a  right  to  tbe  possession  of  real  estate,  of 
which  one  is  in  possession,  the  other  cannot 
oust  him  therefrom. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  H  63,  64;  Dec  Dig.  |  17.»J 

On  rehearing.    Reversed  and  remanded. 
For  former  opinion,  see  82  Kan.  588,  109 
Pac.  696. 

SMITH,  J.  To  the  opinlcm  filed  on  the 
former  hearing  of  this  case  (Robertson  v. 
Howard,  82  Kan.  588,  109  Pac.  696)  is  ap- 
pended a  copy  of  the  findings  of  fact  and 
conclusions  of  law  of  the  court  below.  The 
time  of  the  commencement  of  the  action 
with  reference  to  the  discharge  of  tbe  trus- 
tee In  bankruptcy  and  the  discbarge  of  the 
bankrupt  from  his  debts  was  not  called  to 
tbe  attention  of  the  court,  and  was  overlook- 
ed in  the  decision.  This  fact  seems  to  be 
very  Important;  Indeed,  determinative  of  tbe 
case.  A  transfer  of  the  certificates  was  at- 
tempted to  be  made  by  Henry  Trauman,  the 
purchaser  of  tbe  certificates  at  the  trustee's 
sale,  on  July  19,  1905.    This  sale  was  held  to 


be  invalid,  and  to  convey  to  Trauman  no  In- 
terest in  the  real  estate  in  Kansas;  hence 
bis  attempted  assignments  of  the  certificates 
was  invalid,  and  we  adhere  to  that  view. 

On  June  19,  1907,  the  bankrupt,  Hagen«r, 
and  his  wife,  executed  to  one  of  tbe  appel- 
lees a  quitclaim  deed  to  the  land  and  an  as- 
signment of  the  certificates  and  of  their 
rights  to  tbe  rents  and  profits.  This  gran- 
tee about  the  same  time  assigned  a  one-half 
interest  therein  to  his  coappellee.  This  ac- 
tion, to  recover  possession  of  the  land,  was 
commenced  July  12,  1907,  while  the  trustee 
in  the  bankruptcy  proceedings  was  in  full 
control  of  tbe  estate  of  tbe  bankrupt.  Includ- 
ing this  land,  and  continued  so  to  be  until 
November  20,  1907,  when  be  was  discharg- 
ed. On  this  date  the  bankrupt  was  also  dis- 
charged from  all  of  his  debts.  A  trial  was 
bad  some  time  after  tbe  last-mentioned  date, 
but  no  supplemental  petitions  were  filed. 

It  was  said  In  Reynolds  t.  Thomas,  28 
Kan.  810:  "But  the  rights  of  the  parties. 
In  the  absence  of  supplemental  pleadings,  are 
fixed  as  of  the  time  of  tbe  commencement  of 
the  actions"  (syllabus,  pt  3).  See,  also,  1  A. 
&  E.  Enc.  I/,  ft  P.  1079,  art  XII.  This  rule 
seems  especially  applicable  to  this  ease.  In 
the  matter  of  tbe  computation  of  interest  on 
a  debt  sued  on,  we  believe  it  is  tbe  general 
rule  to  allow  interest  in  case  of  recovery  to 
the  time  of  trial.  There  are  probably  other 
exceptional  cases  where  equity  would  adjust 
subsequently  accruing  rights;  also  where  the 
parties  to  an  action  have,  without  objection, 
tried  out  and  thereby  submitted  to  tbe  court 
subsequently  accruing  claims  for  adjudica- 
tion. In  this  case,  however,  no  reason  ap- 
pears for  departing  from  tbe  general  rule. 

The  United  States  bankrupt  act  of  1898 
(Act  July  1,  1898,  c  541,  {  70,  30  Stat  585 
[U.  S.  Comp.  St  1901,  p.  3451])  provides,  in 
substance,  that  the  trustee  of  the  estate  of 
a  bankrupt,  upon  bis  appointment  and  qual- 
ification, shall  be  vested  by  operation  of  law 
with  the  title  to  the  property  of  the  bank- 
rupt as  of  tbe  date  be  was  adjudged  a  bank- 
rupt, except  as  to  property  which  is  exempt 
Hence  the  title  and  right  of  possession  to 
this  property  was  In  tbe  trustee  at  the  time 
of  the  execution  of  the  quitclaim  deed  and 
assignment  to  tbe  appellees,  and  also  at  tbe 
time  of  the  beginning  of  this  action,  and  the 
trustee  bad  the  power  for  more  than  four 
months  thereafter,  under  tbe  orders  of  tbe 
court,  to  sell  the  property  and  convey  the 
right  of  possession  thereof.  It  follows  that 
neither  the  bankrupt  nor  tbe  appellees  had 
any  right  to  the  possession  of  the  property 
at  the  time  of  the  commencement  of  this  ac- 
tion. If,  therefore,  the  appellees'  rights  are 
to  be  determined,  as  we  hold  they  should  be, 
upon  tbe  facts  existing  at  the  time  of  the 
commencement  of  the  action,  they  were  not 
entitled  to  recover  tbe  possession  of  the 
property,  even  against  one  who  had  simply 
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the  naked  possession  thereof.  As  between 
tvro  parties,  neither  of  whom  has  a  right 
to  tlie  possession  of  real  estate,  of  which  one 
Is  in  possession,  the  other  cannot  oust  blm 
therefrom. 

The  proposition  of  law  stated  in  the  fifth 
paragraph  of  the  syllabus  In  the  former  de- 
cision is  seriously  questioned,  and  It  is  also 
ccmtended  that  Bird  t.  Phllpott,  60  L^  J. 
N.  S.  Cb.  DlT.  487,  and  In  re  Evelyn,  63  L. 
J.  N.  S.  Q.  B.  Dlv.  658,  which  were  follow- 
ed In  the  former  decision,  were  based  upon 
the  English  bankruptcy  act  of  1883,  and  not 
npon  the  common  law  as  in  force  in  this 
coantry.  While  we  are  Inclined  to  believe 
the  proposition  correct  as  stated  in  the  syl- 
labas.  It  can  only  be  so  regarded  with  this 
limitation,  at  least:  That  the  grantee  of 
the  bankrupt  cannot  make  his  acquired 
right  the  basis  of  a  cause  of  action  until  aft- 
er the  trustee  In  bankruptcy  is  discharged, 
the  bankrupt  is  discharged  of  his  debts,  and 
the  bankruptcy  proceedings  are  closed.  It 
would  be  an  intolerable  interference  with  the 
administration  of  justice  in  a  bankruptcy 
court  to  allow  the  bankrupt,  who  had  divest- 
ed himself  of  the  title  to  his  property,  to  be 
dickering  In  regard  to  a  possible  reversion- 
ary Interest  in  such  a  manner  as  to  em- 
barrass the  trustee  In  selling  the  property 
and  conveying  the  right  of  possession  thereto. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  Is  reversed,  and  the  case  la 
remanded,  with  directions  to  render  Judg- 
ment in  favor  of  the  ai>pellants.  All  the  Jus> 
tlces  concurring. 

(a  Kan.  5») 

ARNOU)  et  aL  ▼.  ARNOLD  et  al.t  ._ 
(Snpieme  Court  of  Kansas.    Dec.  10,  1010.) 

(ByUahut  by  the  Court.) 

1.  DrvoRCB  ({  254*)-7D»;reb— CoNSTBTJcnoN. 

A  judgment  for  divorce  gave  the  custody  of 
minor  children  to  their  mother,  and  provided 
that  the  legal  title  to  the  bomeatead  sEould  be 
vested  In  her  for  the  use  and  benefit  of  the  chil- 
dren, or  the  survivor  of  them  until  the  youDsest 
■hoald  come  to  the  age  of  majority,  to  be  held 
and  osed  as  the  home  of  the  mother  and  children 
until  that  time.  It  is  held  that  the  judgment 
did  not  give  to  the  mother  the  title  in  fee  sim- 
ple, but  only  the  use  of  it  for  the  purpose  de- 
clared,  and   for  the  time  limited  therem. 

[Bid.  Note.— For  other  cases,  see  Divorce,  Dec. 
D%.  I  254.*] 

2.  Principai.  and  Aobmt  (If  8S,  00*)— Ao- 

VAjrCES. 

After  the  youngest  child  became  of  age. 
the  father  claimed  to  own  the  land  referred  to 
in  the  decree  above  mentioned,  havine  obtainpil 
the  patent  therefor,  and  the  mother,  still  being  in 
possession,  claimed  to  own  it  absolutely  under 
the  decree.  In  this  situation  the  mother  sought 
the  assistance  of  her  son  to  ptx>cure  for  her  a 
conveyance  from  his  father  as  a  compromise  of 
the  conflicting  claims.  The  son  procured  the 
conveyance  to  himself,  according  to  the  agree- 
ment with  his  mother,  and  offered  to  make  a 
conveyance  to  her  for  the  snm  she  bad  authoriz- 
ed him  to  give,  although  he  had  in  fact  paid 
ien,  but  she  refused  to  pay  and  repudiated  the 
agreement.    The  son  then  bronght  an  action  of 


ejectment  against  the  mother.  It  is  \eld  that 
a  judgment  for  the  motlier  Is  erroneous,  and 
that  the  son,  upon  delivei-y  of  a  proper  convey- 
ance, should  recover  whatever  sum  is  found  to 
be  equitably  due  to  him,  and,  if  not  paid,  should 
have  a  lien  upon  the  land  therefor. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  S§  224^228,  240-244;  Dec. 
Diig.  SS  85.  9a»] 

Appeal  from  District  Court,  Marlon  County. 

Action  by  C.  L.  Arnold  and  others  against 
Matilda  Arnold  and  others.  Judgment  for 
defendants  and  plaintiffs  appeal.  Reversed 
and  remanded. 

Jackson  &  Noble,  for  appellants.  Keller  tt 
Dean,  for  appellees. 

BENSON,  J.  This  action  Is  In  ejectment 
to  recover  80  acres  of  land.  The  controversy 
is  between  0.  L.  Arnold,  the  plaintiff,  and 
Matilda  Arnold,  his  mother,  one  of  the  de- 
fendants. This  tract  was  school  land  for 
which  a  certificate  was  issued  In  the  year 
1881,  which  was  assigned  to  J.  O.  Arnold, 
the  father  of  the  plaintiff.  In  the  year  1887. 
He  occupied  the  land  with  his  family  until 
an  action  for  divorce  was  commenced  by  his 
wife,  Matilda,  in  which  a  judgment  was  ren- 
dered on  June  8,  1880,  as  follows:  "That  the 
plaintiff  be,  and  is  hereby,  divorced  from  the 
said  defendant  and  that  she  do  have  the 
complete,  absolute,  and  full  control  of  said 
minor  children  during  their  minority,  and 
that  the  legal  title  to  said  above-described 
homestead  real  estate  be  vested  in  the  plain- 
tiff In  trust  for  and  to  the  use  and  benefit  of 
said  children  and  any  that  may  be  hereafter 
bom  nnto  the  plaintiff  and  defendant,  or  the 
survivors  of  them  until  the  youngest  of  said 
children  of  the  survivor  shall  come  to  the 
age  of  maturity,  to  be  held  and  used  as  the 
home  of  the  plaintiff  and  the  said  children 
until  said  children  or  the  youngest  survivor 
of  them  shall  come  to  his  majority,  and  It 
is  further  ordered  that  said  plaintiff  do  have 
all  of  the  aforesaid  personal  property,  includ- 
ing all  growing  crops  on  said  farm,  and  that 
plaintiff  do  have  the  control  of  the  contract 
of  purchase  of  said  land,  and  is  authorized 
to  perfect  and  complete  the  said  purchase." 
The  Judgment  also  provided  that  J.  O.  Arnold 
should  pay  the  taxes  on  the  land. 

After  the  divorce,  Mrs.  Arnold  and  her 
children  continued  to  reside  upon  the  land  as 
their  home.  She  still  occupies  It  with  two  of 
her  children,  all  of  whom  became  of  full  age 
before  this  action  was  commenced.  She  has 
made  nine  payments  to  the  state  of  $8.64 
each  on  the  land,  paid  taxes  for  four  yean 
amounting  to  $57.02,  and  has  made  Improve- 
ments upon  the  land.  On  January  30,  1001, 
J.  G.  Arnold  paid  the  balance  due  on  the 
certificate,  and  a  patent  was  then  Issued  to 
him,  and  he  afterwards  claimed  to  be  the 
owner  of  the  land.  In  consequence  of  this 
claim  Mrs.  Arnold  wrote  to  her  son,  the 
pla  in  tiff,  the  f ol  lowing  letter :  "Marion,  Kans., 
February  1st,  1000.    Dear  Less:    As  I  wrote 
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you  a  few  days  ago,  I  will  not  write  much 
this  time.  I  hope  you  are  all  well.  We  are 
well  except  colds.  We  had  the  worst  bliz- 
zard Friday  of  snow  and  dirt  It  has  been 
pretty  cold  to-day  and  yesterday,  but  is  grow- 
ing warmer  this  evening.  Ruth  and  EUerj- 
has  gone  to  church  to  Youngstown  this  even- 
ing. I  am  alone  and  thought  I  would  write 
yon  a  few  lines  to  pass  off  the  time.  The 
snow  looks  like  large  banks  of  dirt.  I  ex- 
pect we  will  have  some  bad  roads  when  this 
snow  leaves.  I  did  not  go  to  Sunday  School 
to-day.  I  thought  it  pretty  cold  to  go  out. 
Well  Iiess,  this  business  concerning  the  home 
here  will  soon  have  to  be  settled.  I  am  going 
to  give  your  Pa  his  choice  one  way  or  the 
other  to  come  to  settlement.  I  don't  know 
anything  of  his  whereabouts  and  take  this 
plan  in  sending  this  word  in  writing  to  you. 
If  $1100.00  will  satisfy  blm,  I  will  give  that 
amount.  $1100.00  was  what  we  paid  for  the 
eighty.  Let  me  know  and  hear  from  you 
what  he  says  about  it  I  put  $1200.00  im- 
provements on  the  place,  and  will  fight  for 
my  rights  if  settled  by  law.  So  let  me  hear 
soon.  With  love  to  Georgia  and  little  ones. 
Your  Mother."  After  receiving  this  letter, 
the  plaintiff  had  an  Interview  with  his  moth- 
er concerning  the  matter,  and  thereupon  he 
made  an  arrangement  with  his  father  for  a 
conveyance  of  the  land  for  $900,  paying  iplOO 
down,  and  then  entered  into  an  agreement 
with  his  mother  as  follows:  "Marlon,  Kan- 
sas, February  13th,  1909.  Contract— Chas. 
L.  Arnold  and  Matilda  Arnold.  This  agree- 
ment entered  into  this  13th  day  of  February, 
1909,  by  and  between  mother  and  son  as  fol- 
lows: Charles  L.  Arnold  of  Wlnfield,  Kan- 
sas, of  the  first  part  hereby  covenants  and 
agrees  to  procure  from  his  father,  J.  G.  Arn- 
old, an  abstract  of  title  and  a  quitclaim 
deed  to  the  S.  %  S.  W.  %  (south  half  south- 
west quarter)  of  section  thirty  six  (36),  town- 
ship nineteen  (19),  range  four  (4)  east  of  the 
Sixth  principal  meridian,  containing  eighty 
acres  more  or  less  according  to  the  U.  S.  Gov- 
ernment survey.  And  after  such  acquire- 
ment, to  then  in  turn  furnish  said  abstract 
and  a  quitclaim  deed  to  said  property  to  his 
mother  Mrs.  Matilda  Arnold.  The  considera- 
tion of  this  quitclaim  deed  from  Charles  L. 
Arnold  and  wife  to  his  said  mother  Mrs. 
Matilda  Arnold  is  eleven  hundred  dollars,  to 
wit:  one  hundred  dollars  upon  the  execu- 
tion of  this  contract  and  one  thousand  dol- 
lars upon  the  delivery  to  said  Mrs.  Matilda 
Arnold  of  the  quitclaim  deed  to  said  south 
half  southwest  quarter  of  section  thlrty-slx, 
township  nineteen,  range  four  In  Marion 
county,  Kansas.  It  is  distinctly  understood 
that  these  transactions  are  for  the  sole  pur- 
pose of  transferring  the  father's  interest  in 
this  land  and  vesting  it  In  the  mother  with- 
out affecting  in  any  degree  the  interest  of 
this  son  as  an  heir.  C.  L.  Arnold,  Mrs.  Ma- 
tilda Arnold." 

After  this  agreement  had  been  made,  the 
plalntift  obtained  from  J.  G.  Arnold,  his  fa- 


ther, a  conveyance  to  himself  of  the  land  in 
question  for  a  consideration  of  $900,  and  at 
the  same  time  a  previous  agreement  for  the 
support  of  the  father  by  the  son  in  consid- 
eration of  a  conveyance  of  forty  acres  of  this 
land,  which  had  been  made  on  February  2, 
1901,  was  canceled.  Afterward  the  plaintiff, 
with  his  wife,  executed  a  conveyance  of  this 
80-acre  tract  to  the  defendant,  Matilda  Arn- 
old, expressing  a  consideration  of  $1,100,  and 
offered  to  deliver  it  to  her  on  payment  by 
her  of  $1,000,  the  balance  of  the  sum  named 
in  the  contract.  Mrs.  Arnold  refused  to  ac- 
cept the  deed  or  make  the  payment  and  ap^ 
pears  to  have  repudiated  the  contract  Mrs. 
Arnold  testified  that  her  son  had  offered  her 
the  deed,  and  that  she  did  not  accept  it  be- 
cause "It  was  all  a  false  pretense."  She  fur- 
ther said:  "Q.  What  was  your  purpose  in 
carrying  on  these  negotiations  with  your 
son?  A.  For  the  purpose  of  compromising 
the  matter  in  settlement  'Q.  What  is  the 
fact  in  regard  to  your  husband,  has  he  boon 
claiming  all  these  years  that  he  still  owned 
the  land?  A.  Yes,  sir;  he  claimed  It  all  these 
years,  and  tried  to  r«t  It  from  me  for  sev- 
eral years.  Q.  State  whether  there  has  been 
a  controversy  between  you  and  your  husband 
ever  since  the  divorce  was  granted?  A.  Yes, 
sir;  he  claimed  it  was  all  his.  Q.  What  did 
you  claim?  A.  That  I  had  a  rigat  there  and 
that  it  belonged  to  me.  Q.  What  was  the  ob- 
ject of  this  controversy  between  you  and 
your  son?  A.  For  the  purpose  of  settling 
and  stopping  all  controversy  between  us 
alwut  it" 

Matilda  Arnold  claimed  to  own  the  land 
under  the  decree.  J.  G.  Arnold  also  claimed 
to  own  it  under  the  certificate  of  purchase 
and  the  patent  It  appears  that  Mrs.  Arnold 
desired  to  have  the  controversy  settled,  and 
for  that  purpose  entered  into  the  contract 
with  her  son,  who  obtained  the  title  accord- 
ingly. The  contention  of  the  defendant  now 
is  that  the  land  was  hers  absolutely  by  tb» 
terms  of  the  decree  of  divorce.  The  claim  of 
J.  G.  Arnold  was  that  she  held  it  in  trust  un- 
til the  youngest  child  became  of  age,  and  that 
all  her  interest  terminated  at  that  time.  The- 
language  of  the  decree  is  clear,  and  leavea 
no  room  for  construction.  It  vests  the  legal 
title  in  her  as  trustee  for  the  use  and  benefit 
of  the  children  until  the  youngest  shall  come 
to  the  age  of  maturity,  to  be  used  as  a  hom» 
for  her  and  her  children  until  that  time. 
The  trust,  the  use,  and  the  limitation  ar» 
clearly  stated.  It  is  said  that  this  was  an 
Inequitable  provision  for  the  wife  who  had 
the  burden  of  supporting  the  family,  but  the- 
court  on  the  trial  of  this  action  could  not  re- 
examine the  equities  of  a  decree  made  morfr 
than  twenty  years  before.  In  which  both  par- 
ties had  acquiesced  and  under  which  the  de- 
fendant now  claims,  and,  of  course,  did  not 
attempt  to  do  so;  but  construed  the  decree 
as  vesting  tbe  fee  in  Mrs.  Arnold.  Ther» 
was  In  a'ny  event  a  substantial  controversy 
between  the  defendant  and  her  former  hus- 
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band  as  to  the  legal  effect  of  the  decree.  In 
this  situation  the  defendant  sought  the  aid 
of  her  son  to  effect  a  settlement  He  pro- 
ceeded to  do  as  requested,  and,  so  far  as  the 
erldence  shows,  carried  ont  the  agreement 
with  bis  mother.  He  paid  $900  to  his  fa- 
ther, and  obtained  the  title  as  he  had  agreed. 
It  may  be  that  be  Is  not  entitled  to  more  than 
be  actaally  paid,  but  that  Is  a  matter  that 
Aonld  be  determined  In  a  further  proceeding. 

The  Judgment  given  for  the  defendant 
most  be  reversed,  but,  in  view  of  the  fact 
that  tbe  plaintiff  acted  as  agent  for  his  moth- 
er In  procuring  the  title  from  bis'  father. 
Judgment  cannot  be  entered  in  his  favor  for 
the  recovery  of  the  land;  neither  should  he  be 
left  without  relief,  but  should  have  what- 
ever is  found  to  be  equitably  due  to  him  up- 
on the  delivery  of  a  proper  conveyance  to  his 
mother.  If  the  amount  found  to  be  due  to 
tbe  plaintiff  Is  not  paid  at  a  time  to  be  fixed, 
be  should  have  a  lien  upon  the  land  therefor 
to  be  enforced  by  sale  in  tbe  usual  way. 
That  all  tbe  rights  and  equities  of  the  parties 
may  be  fully  adjusted,  leave  should  be  given 
to  amend  pleadings  if  found  necessary. 

The  Jndfnnent  is  reversed  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  tbe  views  expressed  in  this  opin- 
ion.   All  the  Justices  concurring. 


(B  Kan.  S8S) 

ILIFP  T.   CUDAHT   PACKING   CO. 
(Sapreme  Court  of  Kansas.    Dec.  10,  1910.) 

(Svllalut  111  the  Court.) 

MAffTEB    AND    SERVANT    (J    190*)  —  InJUBT    TO 
SXKVANT— SAfK    PLACX    OV    WOBK. 

A  laborer,  who  as  a  part  of  his  regular 
daties  was  ordered  to  keep  the  elevator  pit  in 
a  packing  house  clean  of  refuse,  was  directed 
to  notify  the  elevator  operator  whenever  be 
entered  the  pit  to  do  this  work,  and  was  told 
that  tbe  operator  would  warn  him  of  tbe  de- 
scent of  the  elevator.  This  was  regularly  done 
for  some  time,  after  which,  when  the  laborer 
again  entered  the  pit  and  notified  the  operator 
accordingly,  the  latter  neglected  to  give  the 
warning,  in  consequence  of  which  neglect  the 
elevator  descended  upon  the  laborer  and  injur- 
ed him.  It  is  held  (1)  that  the  ordinary  rule 
Tdieving  a  master  from  liability  to  a  servant 
for  injuries  caused  by  the  negligence  of  a  fel- 
low seryant  does  not  apply ;  (2)  the  master  was 
not  relieved  from  the  consequences  of  neglect 
to  make  the  place  of  service  reasonably  safe 
by  delegating  the  duty  of  giving  the  necessary 
warning  to  the  operator,  who  failed  to  give  it. 
IZd.  Note.— For  other  cases,  see  Master  and 
^ant.  Cent.  Dig.  H  471,  472;    Dec  Dig.  | 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Howard  Illff  against  tbe  Cuda- 
by  Packing  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

H.  M.  Langworthy,  Houston  &  Brooks, 
■nd  Warner,  Dean,  McLeod  &  TImmonds,  for 
appellant     Adams  &  Adams,  for  appellee. 


BENSON,  J.  This  Is  an  action  to  recov- 
er damages  for  personal  Injuries.  The  plain- 
tiff, Iliff,  was  employed  as  a  Janitor  in  the 
packing  house  of  the  defendant  company. 
His  duties  were  to  keep  the  floors  clean  and 
U>  clear  out  the  refuse  from  the  elevator 
pit.  He  was  directed  to  notify  the  elevator 
operator  whenever  be  entered  the  pit  for 
the  purpose  of  cleaning  lU  and  was  told 
that  the  operator  would  warn  him  when 
the  elevator  was  about  to  come  down.  The 
plaintiff  performed  this  duty  for  two  months 
or  more  before  he  was  Injured,' giving  the 
notice  and  receiving  tbe  warning  as  Indicat- 
ed. At  the  time  of  the  injury  be  bad  en- 
tered the  elevator  pit,  after  giving  notice 
to  the  operator  as  usual,  and  was  using  a 
scraper  and  shovel  in  cleaning  ont  tbe  refuse 
and  flltta  therein,  when,  without  warning, 
tbe  elevator  descended  uixm  him  while  thus 
at  work,  inflicting  the  injuries  of  which  be 
complains.  Tbe  operator  had  received  the 
notice,  but  neglected  to  give  tbe  warning.: 
It  was  claimed  by  the  defendant  that  the 
plaintiff  was  ordered  to  clean  out  tbe  pit 
only  when  tbe  elevator  was  locked  at  noon, 
or  after  the  close  of  the  regular  work  of  the 
day,  but  tbe  general  verdict  for  the  plain- 
tiff determines  tbe  issues  in  his  favor,  and, 
evidence  havlpg  been  given  to  prove  tbe 
facts  as  above  stated,  they  must  be  taken 
as  true. 

Errors  are  assigned  upon  the  order  over- 
ruling tbe  demurrer  to  the  evidence  and  In 
the  instructions  given.  In  support  of  the  de- 
murrer it  Is  contended  that  the  plaintiff  and 
the  operator  of  the  elevator  were  fellow 
servants,  and,  as  tbe  injury  was  caused  sole- 
ly by  the  negligence  of  the  operator,  tbe 
plaintiff  cannot  recover  under  tbe  rule  re- 
lating to  fellow  servants.  On  the  other 
hand,  the  plaintiff  insists  that  where  tbe 
negligent  act  of  one  fellow  servant  which 
Injures  another  violates  a  nondelegable  duty 
which  tbe  master  owes  to  the  injured  serv- 
ant, the  rule  that  a  master  is  not  liable  to 
one  servant  for  the  negligence  of  a  fellow 
servant  has  no  application. 

In  Kelley  v.  Ryus,  48  Kan.  120,  29  Pac.  144, 
it  was  said:  "It  is  tbe  duty  of  an  employer 
in  all  cases  to  furnish  his  employes  wltb  a, 
reasonably  safe  place  at  which  to  work,  and 
with  reasonably  safe  instruments  or  tools 
with  which  to  work;  and  if  be  delegates 
these  duties  to  another,  such  other  becomes 
a  vice  principal,  for  whose  acts  the  prin- 
cipal is  responsible." 

It  was  said  in  Crist  v.  Light  Co.,  72  Kan. 
135,  83  Pac.  109:  "If  the  master  sends  a 
servant  to  work  In  a  place  of  danger,  how- 
ever temporary,  and  tbe  danger  arises  from 
acts  or  omissions  of  other  servants  against 
which  the  servant  has  no  means  of  protect- 
ing himself,  It  Is  tbe  duty  of  the  master 
to  provide  such  warnings  or  to  take  such 
other  steps  as  may  be  reasonably  necessary 
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to  safeguard  the  servant  so  employed;  and 
If  another  servant  of  higher  or  lower  de- 
gree Is  delegated  by  the  master  to  attend 
to  such  safeguarding  he  Is  performing  the 
functions  of  the  master,  and  If  guilty  of 
negligence  the  master  is  responsible." 

The  defendant  concedes  the  rule,  but  urges 
that,  while  ordinarily  a  master  cannot  del- 
egate the  performance  of  the  personal  duties 
which  be  owes  to  his  employ<^8  so  as  to 
relieve  himself  from  liability,  yet  this  rule 
is  subject  to  the  exception  that  where  the 
duty  relates  to  a  mere  detail  of  the  work 
it  may  be  delegated  to  a  fellow  servant  and 
the  master  be  relieved  from  the  negligence 
of  the  latter.  It  is  urged  that  this  claim  is 
supported  by  the  opinion  in  Brick  Co.  v. 
Shanks,  69  Kan.  306,  76  Pac.  856.  But  In 
that  case  it  was  held  that  shovelers  in  a 
mine  were  not  required  to  watch  for  sliale 
thrown  down  by  the  drillers,  of  which  warn- 
ing was  required,  but  was  negligently  omit- 
ted. It  was  said  that  "The  shovelers  were 
hired  to  work;  not  to  dodge  the  drillers." 
It  was  also  said  (page  310  of  69  Kan.,  page 
857  of  76  Pac):  "But  whenever  a  negligent 
act  violates  any  duty  which  the  master  him- 
self owes  to  the  servant,  as,  for  example, 
the  duty  to  make  the  service  and  the  place 
in  which  It  is  performed  reasonably  safe, 
that  fact  controls.  Irrespective  of  the  rank 
or  grade  of  service  between  employes,  and 
notwithstanding  the  circumstance  that  they 
are  engaged  in  a  common  employment  direct- 
ed to  a  common  end;  and  if,  in  the  dis- 
charge of  the  master's  duty,  a  warning  be 
necessary,  it  is  not  enough  for  him  to  say 
that  he  has  provided  a  competent  person 
to  give  it;   the  warning  must  be  given." 

In  Brice-Nash  v.  Salt  Co.,  79  Kan.  110, 
98  Pac.  768,  19  L.  R.  A.  (N.  S.)  749,  131  Am. 
St  Rep.  284,  where  the  method  of  carrying 
on  the  work  Involved  the  occasional  dislodge- 
ment  of  masses  of  salt  with  such  force  as 
to  expose  employes  to  danper,  and  It  be- 
came necessary  to  give  warning  of  such  dis- 
lodgement,  it  was  held  that  the  giving  of 
such  warning  was  a  nondelegable  duty  of 
the  master,  and  that  its  omission  imposed 
liability  for  consequent  injuries  regardless 
of  the  question  of  coservice. 

It  is  argued  that  the  danger  to  which  the 
plaintiff  was  exposed  was  not  permanent, 
or  constantly  recurring,  and  that  for  this 
reason  the  rule  requiring  the  company  to 
make  the  place  reasonably  safe  for  the  serv- 
ice does  not  apply.  It  will  be  observed  from 
the  quotation  given  that  this  view  is  not 
approved  in  this  court  in  the  Crist  Case. 
It  was  also  said  in  that  case,  in  immediate 
connection  with  the  language  quoted,  that 
the  rule  "has  no  iron-bound  limitations  as 
to  whether  the  place  be  a  permanent  or  a 
temporary  one."  Authorities  on  this  and 
other  closely  related  subjects  are  collated  in 


a  note  in  26  L.  R.  A.  <N.  S.)  624-C51.  The 
assurance  given  to  the  plaintiff  that  be 
would  be  warned  when  the  elevator  was 
about  to  descend  implied  that  he  was  ex- 
pected to  continue  at  his  work  until  the 
warning  was  given.  It  was  therefore  not 
only  his  right,  but  his  duty,  to  give  atten- 
tion to  that  work.  While  doing  this  he  was 
injured  without  his  fault  through  the  fail- 
ure of  the  company  to  give  the  warning  it 
had  undertaken  to  give.  These  facts  af- 
forded a  cause  of  action. 

It  is  also  contended  that  the  plaintiff 
should  be  held  guilty  of  contributory  negli- 
gence, because  his  work  in  the  elevator  pit 
was  so  intrinsically  and  plainly  dangerous 
that  he  ought  not  to  have  undertaken  it  at 
all  while  the  elevator  was  In  use.  The  serv- 
ice however  must  be  regarded  in  the  light 
of  the  provisions  for  safety  promised  by  the 
company;  that  Is,  upon  the  supposition  that 
the  warning  would  be  given.  When  so  con- 
sidered, it  cannot  be  said  as  a  matter  of 
law  that  the  work  was  so  glaringly  danger- 
ous that  none  but  a  reckless  person  would 
have  undertaken  it  The  question  of  con- 
tributory negligence  was  for  the  Jury. 

The  instructions  complained  of  are  in  har- 
mony with  the  interpretation  of  law  as  giv- 
en in  this  opinion,  and  are  not  deemed  er- 
roneous. 

Finally,  It  Is  urged  that  the  verdict,  which 
was  for  |2,000,  is  so  excessive  as  to  show 
passion  and  prejudice  on  the  part  of  the 
Jury.  After  reading  the  evidence,  it  Is  found 
sufficient  to  warrant  the  award. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


(83  Kan.  S2») 
WENDORFF  v.  DILI* 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 

Quo  warranto  by  J.  H.  Wendorff  against  Wil- 
liam Dill.    Judgment  for  plaintiff. 

I*  S.  Ferry,  T.  F.  Doran,  and  C.  A.  Magaw, 
for  plaintiff.  F.  B.  Dawes  and  E.  C.  Miller,  for 
defendant 

PER  CURIAM.  In  October,  1909,  WilUam 
Dill  was  appointed  judge  of  the  district  court 
to  fill  a  vacancy,  and  continues  to  act  in  that 
capacity,  claiming  that  the  appointment  holds 
good  until  tlie  election  of  1912.  J.  H.  Wendorff 
claims  title  to  the  office  under  the  election  of 
last  month,  and  brings  action  for  its  possession. 

The  legal  question  involved  has  been  presented 
upon  both  sides  with  the  utmost  fairness  and 
curtesy.  The  court  sustains  the  view  of  the 
plaintiff,  and  announces  that  conclusion  now, 
inasmuch  as  an  eaily  decision  is  desirable  upon 
public  grounds,  and  is  asked  by  the  parties. 
The  reasons  therefor  will  be  stated  in  an  opin- 
ion to  be  filed  later.  To  give  opportunity  for 
the  settlement  of  any  unfinished  business  pend- 
ing before  Judge  Dill,  the  order  of  this  court 
will  be  made  effective  December  24,  1910.  His 
acts  as  a  de  facto  officer  are,  of  course,  as  valid 
as  though  he  held  by  a  perfect  title,  and  that 
status  will  continue  until  the  date  named. 
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m  Kan-SM) 

INTEaRNATIONAL  DRUG  CO.  T.  GREX3IAN. 
(Snpreme  Court  ot  Kansas.    Dec.  10,  1910.) 
Appeal  from  District  Court,  Graham  County. 
Action  by  the  International   Drue  -Company, 
Consolidated,    against    Franli    Grecian.      Judg- 
ment for  plaiintiff,  and  defendant  appeals.    Af- 
finned. 

John  Lk  Crank,  for  appellant  W.  Li.  Sayen, 
for  appellee. 

PER  CURIAM.  The  only  ground  urged  for 
reTersal  i«  that  the  decision  is  not  sustained  by 
■nfficient  evidence  and  is  contrary  to  law.  Very 
little  evidence  waa  necessary,  in  view  of  de- 
fendant's admission  that  he  executed  the  order 
for  the  goods,  received  and  retained  them,  and 
refused  to  pay  for  them.  The  only  principle 
of  law  discussed  relates  to  the  necessity  for  the 
performance  of  a  condition  precedent;  but  the 
agreement  of  the  plaintiff  to  advertise  the 
goods  was  not  such  a  condition.  The  court  al- 
lowed defendant  to  recoup  bis  damages  sustain- 
ed by  reason  of  the  failure  of  the  plaintiff  to  ad- 
vertise the  goods,  and  the  defendant  has  no  Just 
complaint  of  the  decision. 

The  Judgment  is  affirmed. 


(g}  Kan.  812) 

KRAUSB  V.  NICKET. 
(Supreme  Court  of  Kansas.    Dec.  10,  1910.) 
Appeal  from  District  Court,  Sumner  County. 
Action  by  E2.  A.  Krause  against  John  Nickey. 

Judgment  for  plaintiff,  and  defendant  appeals. 

Affirmed. 

F.  A.  IMnamoor,  for  appellant.  J.  A.  Bur- 
nette.  for  appellee. 

PER  CURIAM.  As  all  the  assignments  of 
error  are  argued  together,  and  especially  since 
none  of  them  possess  merit,  they  will  not  be 
separately  mentioned.  The  appellant  was  not 
prejudiced  by  the  slight  variance  in  the  proof 
and  the  allegations  in  the  bill  of  particulars  up- 
on which  the  case  was  tried  on  appeal  from  the 
Justice  court. 

A  very  substantial  foundation  was  laid  for 
the  iotrodaction  of  secondary  evidence  of  the 
contents  of  the  written  contract  The  testi- 
mony was  undisputed  that  the  appellee  brought 
about  the  sale  of  appellant's  farm,  and  that  his 
compensation  was  nzed  by  the  written  agree- 
ment All  the  questions  were  fairly  submit- 
ted to  the  jury,  and  no  substantial  reason  Is 
snjnested  why  the  judgment  should  be  disturbed. 

The  judgment  will  be  affirmed. 


(a  Kan.  8U) 

WESTCOTT  T.  MORTON-SIMMONS  HARD- 
WARE CO.t 
(Supreme  Ck>nrt  of  Kansas.    Dec.  10,  1010.) 

Appeal  from  District  Court  Sedgwick  County. 

Action  by  A.  B.  Westcott  against  the  Morton- 
Simmons  Hardware  Co.mpany.  Judgment  for 
defendant    Plaintiff  appeals.    Affirmed. 

Holmes  ft  Yankey,  for  appellant.  Dale  ft 
Amidon  and  Jean  Madalene,  for  appellee. 

PER  CURIAM.  Special  findings  1,  2,  3,  4, 
and  7  _give  the  situation  of  the  parties  for 
1906.  "rhe  letter  of  November  24,  1900,  had  but 
one  purpose — to  Sz  the  relations  of  th$  par- 
ties after  1906  if  there  were  to  be  any.  The 
letter  and  the  reply  altogether  eliminated  the 
notion  of  a  yearly  or  other  time  contract  after 
1906  and  of  any  "velvet"  except  as  the  result 
of  a  full  year's  work.     Their  legal  effect  was 


that  if  the  plaintiff  went  to  woA  In  1907  he 
did  so  subject  to  the  defendant's  right  to  termi- 
nate the  employment  at  any  time  and  without 
the  payment  of  velvet  if  a  year's  work  was  not 
performed.  Such  being  the  express  conditions 
under  which  the  plaintiff  went  to  work  in  1907, 
there  is  no  room  for  the  implication  upon  which 
be  stands.  In  March,  19<)7,  the  plaintiff  was 
notified  that  the  terms  of  1906  would  not  govern 
for  1007,  and  the  employment  was  by  mutual 
agreement  established  upon  a  new  basis,  as 
shown  by  findings  8,  9,  and  10.  Under  this 
agreement  the  discharge  of  the  defendant  be. 
foie  the  end  of  the  year  and  without  velvet 
was  rightful.  These  tacts  compel  a  judgment 
for  the  defendant  whatever  the  instructions  to 
the  jury  may  have  been. 
The  Judgment  is  just  and  is  affirmed. 


(83  Kan.  gu) 
GIBSON  ▼.  WIIiKINS. 
(Snpreme  Court  of  Kansas.    Dec.  10,  1910.) 

Appeal  from  District  Ck)urt,  Hamilton  County. 

Action  by  Charles  E.  Gibson  against  S.  N. 
Wllkins.  Judgment  (or  plaintiff.  Defendant 
appeals.    Reversed. 

Wheeler  ft  Switzer,  for  appellant. 

PER  CURIAM.  The  sole  question  involved 
in  this  case  is  whether  the  district  court  erred 
in  setting  aside  a  tax  deed  that  bad  been  of 
record  more  than  five  years.  The  only  objec- 
tions made  to  the  deed  have  recently  been  held 
to  be  unavailing  under  substantially  similar 
circumstances.  Kessler  v.  Polkosky,  81  Kan.  S9, 
105  Pac.  7;  Van  Hall  v.  Goertz,  82  Kan.  142. 
107  Pac.  634;  Nesbit  ▼.  Bearman.  8S  Kan.  122 
109  Pac.  1085. 

The  judgment  is  therefore  reversed. 


(8S  Kan.  813) 

GIBSON  T.  BROWN, 
(Snpreme  Court  of  Kansas.    Dec.  10,  1910.) 

Appeal  from  District  Court,  Hamilton  County. 

Action  by  Charles  EX  Gibson  against  Joseph 
A.  Brown.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Wheeler  ft  Switzer,  for  appellant  Scatea  ft 
Watkins,  for  appellee. 

PER  CURIAM.  This  case  is  in  all  respects 
like  Gibson  v.  Wllkins,  supra,  just  decided,  and 
is  reversed  for  the  reasons  stated  iu  the  opinion 
filed  therein. 


(38  Utah,  281) 


In  re  MANNING. 


(Supreme  Court  of  Utah.    Not.  29,  1910.) 

Insanb  Persons  (J  33*)  —  Guabdianship — 
Pbobatk  Pboceedinob— Necessity  or  Send- 
ing. 

(>>mp.  Laws  1907,  (|  4041,  4042,  provide 

that  all  issues  of  fact  joined   in   probate  and 

?:uardlanship  proceedings  must  be  tried  In  con- 
ormity  with  the  Code  of  Civil  Procedure,  and, 
if  no  jury  is  demanded,  the  court  or  judge  must 
try  the  issues  joined,  etc  Section  3108  requires 
the  court  on  trial  of  a  question  of  fact  to  give 
its  decision  in  writing,  and  to  file  the  same  with 
the  clerk,  and  section  3169  provides  that  in 
giving  the  decision  the  facts  found  and  the  con- 
clusions of  law  must  be  separately  stated,  and 
judgment  must  thereupon  be  entered  accord- 
ingly. Held  that  where  an  application  was 
made  by  a  son  to  have  his  father  placed  under 
guardianship   because   mentally   and   physically 


•VM  other  eases  see  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  Ko.  Seriss  *  Rep'r  ladexee 
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infinn,  and  incom^tent  to  manage  his  property, 
and,  such  allegations  being  denied,  many  wit- 
nesses were  examined  on  botli  sides,  on  a  trial 
before  the  court,  findings  of  fact  were  essential 
to  precede  the  court's  judgment  placing  the 
alleged  incompetent  under  guardianship. 

[EJd.  Note.— For  other  cases,  see  Insane  Per- 
rons, Cent  Dig.  iS  44-59;    Dec.  Dig.  $  33.*] 

Appeal  from  District  Court,  Weber  Coun- 
ty; J.  A.  Howell,  Judge. 

Petition  by  B.  J.  Manning  for  the  appoint- 
ment of  a  guardian  of  the  person  and  estate 
'  of  his  father  John  R.  Manning,  an  alleged  In- 
competent From  a  Judgment  appointing 
Sarah  Roylance  as  such  guardian,  John  R. 
Manning  appeals.    Reversed  and  remanded. 

Richards  &  Boyd,  for  appellant.  Halrer- 
son  &  Pratt  and  T.  D.  Johnson,  for  petitioner. 

STRAUP,  C.  J.  This  is  an  action  or  pro- 
ceeding brought  for  the  appointment  of  a 
guardian  of  the  person  and  estate  of  John 
R.  Manning,  the  defendant  and  appellant  A 
petition  was  filed  In  the  district  court  of 
Weber  county  by  E.  J.  Manning,  a  son  of  the 
defendant,  in  which  it  was  alleged  that  the 
defendant  was  86  years  of  age,  physically 
infirm,  and  by  reason  of  old  age,  disease,  and 
weakness  of  mind  was  unable,  unassisted,  to 
properly  "manage  and  take  care  of  himself 
and  Ills  property,"  and  was  likely,  by  reason 
thereof,  to  be  deceived  and  imposed  upon 
by  artful  and  designing  persons,  and,  upon 
information  and  belief.  It  was  alleged  that  he 
was  imposed  upon  by  artful  and  designing 
persons,  and  was  induced,  "without  any  con- 
sideration to  convey  to  Louise  Neal  all  his 
property  of  every  kind  and  description,  and 
left  himself  entirely  penniless  and  without 
means  of  any  sort"  and  that  such  convey- 
ance was  made  through  the  fraudulent  repre- 
sentations and  undue  influence  of  Louise 
Neal  and  Alfred  Neal,  her  husband,  with 
whom  the  defendant  then  resided.  It  was 
further  alleged  that  the  next  of  kin  of  the 
defendant  were  the  petitioner,  who  Is  64 
years  of  age,  William  Henry  Manning,  a  son 
61  years  of  age,  and  Mrs.  Sarah  Roylance, 
a  daughter  49  years  of  age.  The  petitioner 
prayed  that  he  be  appointed  guardian  of  the 
person  and  estate  of  the  defendant  To  this 
complaint  or  petition  the  defendant  appeared 
and  answered,  denying  the  material  allega- 
tions thereof,  and  alleged  that  for  some  years 
past  he  bad  been  a  widower,  and  made  his 
home  with  Louise  and  Alfred  Neal,  who  as- 
sisted and  cared  for  him,  and  gave  him 
such  attention  as  his  needs  demanded,  and 
that  in  consideration  of  such  service,  and  of 
the  further  agreement  that  they  care  for 
him  and  attend  him  during  the  rest  of  bis 
natural  life,  he  conveyed  to  them  in  fee  the 
real  property  upon  which  he  resided,  but 
that  in  such  deed  of  conveyance  he  reserved 
unto  himself  a  life  estate  in  and  to  the  prop- 
erty so  conveyed,  with  "full  power  over  the 
'same  and  with  full  power  as  to  the  rente. 


Issues  and  profits  thereof,"  and  that  such  con- 
veyance was  freely  made  with  full  knowl- 
edge of  the  Import  and  effect  thereof,  and 
without  undue  influence,  or  fraud,  or  deceit, 
or  imposition.  Dpon  such  issues  the  case 
was  tried  to  the  court,  who  rendered  a  Judg- 
ment appointing  Sarah  E.  Roylance  guardian 
of  the  person  and  estate  of  the  defendant, 
and  thereupon  letters  of  guardianship  were 
Issued  to  her.  From  such  Judgment  the  de- 
fendant has  prosecuted  this  appeal. 
•  It  is  made  to  appear  by  the  bill  of  excep- 
tions that,  at  the  beginning  of  the  trial,  the 
defendant  objected  to  the  introduction  of  any 
evidence  on  the  ground  that  sufficient  facts 
were  not  alleged  in  the  complaint  to  consti- 
tute a  cause  of  action,  or  to  entitle  the  peti- 
tioner to  the  relief  prayed  for,  and  especial- 
ly for  the  reason  that  it  was  not  averred  that 
the  defendant  was  Insane  or  mentally  incom- 
petent to  manage  his  property.  The  objec- 
tion was  overruled.  It  is  further  recited 
In  the  bin  of  exceptions  that  the  trial  of  the 
cause  continued  from  May  14th  to  the  18th, 
both  inclusive,  and  that  14  witnesses  were 
sworn  and  examined  in  behalf  of  the  peti- 
tioner and  10  in  behalf  of  the  defendant 
None  of  the  evidence  adduced,  however,  is 
contained  in  the  bill  or  record.  After  both 
parties  rested,  the  cause  was  continued  for 
argument  and  final  disposition  until  the  12tb 
day  of  August  At  that  time  the  petitioner 
proposed  an  amendment  to  the  ■  complaint, 
as  stated  by  his  counsel,  "In  order  to  make 
the  complaint  or  petition  correspond  to  the 
proof,"  by  alleging  that  the  defendant  was 
Insane  and  mentally  incompetent  to  manage 
his  property.  The  amendment,  over  the  de- 
fendant's objection,  was  allowed,  but  the 
court  offered  to  grant  the  defendant  such 
time  as  he  desired  for  the  purpose  of  prepar- 
ing any  further  pleading  or  Introducing  fur- 
ther evidence.  The  defendant  declined  the 
offer,  and  thereupon  the  cause  was  argued 
and  submitted.  It  is  further  recited  in  the 
bill  "that  no  findings  of  fact,  nor  conclusions 
of  law,  either  separately  stated  or  otherwise, 
were  made  or  filed  by  the  court  in  said  cause ; 
and  no  other  proceedings  or  decision  upon 
the  merits  was  had,  made,  entered,  or  found 
therein  other  than  as  contained  in"  the  or- 
der or  Judgment  appointing  Sarah  B.  Roy- 
lance guardian  of  the  person  and  estate  of 
the  defendant. 

The  errors  assigned  relate  to  the  mllngs 
overruling  the  objection  to  the  Introduction 
of  evidence,  permitting  the  amendment  to  the 
complaint,  and  In  falling  to  make  findings. 
We  think  the  Judgment  cannot  be  supported 
for  want  of  findings.  By  statute  (sections 
4041,  4042,  Comp.  Laws  1907)  it  is  provided: 

"All  Issues  of  fact  Joined  in  probate  and 
guardianship  proceedings  must  be  tried  in 
conformity  with  the  requirements  of  the 
Code  of  Civil  Procedure,  and  In  all  such  pro- 
ceedings the  party  affirming  Is  the  plaintiff. 


•For  other  cases  we  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Serlea  *  Rep'r  Indexw 
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and  the  one  denying  or  avoiding  Is  defoid- 
ant  Judgments  therein,  on  the  issues  joined, 
as  well  as  for  costs,  may  be  entered  and  en- 
forced by  execution  or  otherwise  by  the 
conrt  as  In  cItU  actions." 

"If  no  Jury  Is  demanded,  the  court  or  Judge 
most  try  the  issues  joined.  If  on  written  de- 
mand a  jury  is  called  by  either  party,  and 
the  Issues  are  not  sufficiently  made  up  by 
the  written  pleadings  on  file,  the  court  may 
direct  the  preparation  of  more  specific  plead- 
ings, or,  on  due  notice  to  the  opposite  party, 
may  settle  and  frame  the  Issues  to  be  tried, 
and  snbmit  the  same,  together  with  the  evi- 
dence of  each  party,  to  the  Jury.  If  the  trial 
of  the  Issues  joined  requires  the  examination 
of  an  account  the  court  or  Judge  must  try 
the  matter  or  refer  it,  and  no  Jury  can  be 
called." 

By  the  Code  of  Civil  Procedure,  |  S167,  it 
la  provided  that  "all  Issues  in  a  cirll  action 
shall  be  tried  by  the  court,  unless  in  cases 
where  a  jury  may  be  had,"  and  demanded 
aa  by  the  statute  provided;  and,  by  section 
3168,  that  "upon  a  trial  of  a  question  of  fact 
by  the  court  its  decision  must  be  given  in 
writing,  and  filed  with  the  clerk,"  etc.,  and 
by  section  3169  that,  "In  giving  the  dedsion, 
the  facts  found  and  the  conclusions  of  law 
must  be  separately  stated,  and  judgment 
must  thereupon  be  entered  accordingly."  The 
respondent  contends  that  "In  probate  and 
guardianship  matters  findings  are  neither 
necessary  nor  required";  that  "it  was  not 
even  necessary  to  find  that"  .the  defendant 
"is  an  Incompetent  person,"  as  defined  by  the 
statute;  and  that  "all  that  was  necessary 
was  that  an  order  be  made  appointing  a 
guardian  for  his  person  and  estate."  It  is 
not  necessary  to  decide  whether  findings  are 
required  in  all  contested  cases  or  controvert- 
ed issues  relating  to  probate  and  guardian- 
ship proceedings.  All  that  we  are  called  upon 
to  decide,  and  all  that  we  can  here  properly 
decide.  Is  whether  or  not  findings  are  requir- 
ed upon  such  a  contested  proceeding  and  up- 
on such  controverted  Issues  as  are  presented 
by  the  record.  The  proceeding  is  one  Involv- 
ing both  the  rights  of  person  and  property. 
Issues  of  t&ct  with  respect  thereto  were  rais- 
ed, and  tried  by  the.  court.  The  trial  un- 
doubtedly Involved  "Issues  of  fact  Joined." 
As  the  result  of  the  trial  upon  such  Issues, 
rights  were  taken  from  the  defendant  and 
given  to  another.  All  the  reasons  generally 
existing  and  usually  stated  why  findings  are 
required  in  a  case  tried  by  a  court  upon  con- 
troverted and  material  Issues  of  fact  are  here 
present.  We  think  findings  were  aa  essential 
to  precede  and  support  the  judgment  ren- 
dered by  the  conrt  on  the  particular  Issues 
tried  by  blm  as  U  a  verdict  In  a  case  tried 
by  a  Jury. 

We  have  been  referred  to  the  cases  of  In 
re  Levinson's  Estate,  lOS  Cal.  450,  41  Pac. 
483,  42  Pac.  479,  In  re  AverlU's  Estate,  66 


Pac.  14,1  and  In  re  Schandoney's  Estate,  133 
Cal.  387,  65  Pac.  SH,  where  It  was  held  that 
specific  or  express  findings  were  not  essential 
to  support  an  order  allowing  a  settlement  of 
a  final  account  of  an  administrator,  execu- 
tor, or  guardian.  Such  rulings,  however,  are 
based  upon  the  theory,  and  as  stated  In  the 
first  case,  that  the  manner  In  which  an  ac- 
count of  an  executor  or  administrator  Is  usu- 
ally made  up  and  the  manner  In  which  ob- 
jections thereto  are  usually  presented  do  not 
at  all  conduce  to  the  development  of  Issues 
such  as  arise  upon  the  pleadings  In  a  civil 
action  and  to  which  findings  are  required  to 
be  responsive,  and,  as  stated  In  the  case  of 
In  re  Sanderson's  Estate,  74  Cal.  199,  15  Pac. 
753,  that  exceptions  to  an  account  do  not 
create  "Issues  of  fact  joined,"  such  as  must 
be  submitted  to  a  Jury  on  demand  of  a  party 
Interested.  And  to  that  efTect  Is  also  our 
statute.  Section  4042,  supra.  But  In  the  case 
of  In  re  Well's  Estate,  140  Cal.  349,  73  Pac. 
1065,  In  a  proceeding  upon  a  petition  filed  by 
the  ward  to  set  aside  an  order  theretofore 
made  settling  the  guardian's  account  and  to 
reopen  the  account,  on  the  ground  of  alleged 
fraud  and  wrongful  overcharges,  and  an  an- 
swer filed  by  the  guardian  denying  the  al- 
legations of  the  petition.  It  was  held  that 
upon  snch  issues  of  fact  Joined  by  the  par- 
ties "the  lower  conrt  properly  made  findings 
thereon  which  must  be  reviewed  on  this  ap- 
peal." 

Having  reached  the  conclusion  that  find- 
ings were  essential  to  support  the  Judgment, 
that  the  right  of  a  party  to  have  the  court 
make  findings  Is  a  substantial  right,  and  that 
a  failure  of  the  court  to  make  findings  re- 
quires a  reversal  of  the  Judgment,  we  do  not 
deem  It  necessary  to  pass  upon  the  other 
questions  presented,  for  on  a  retrial  of  the 
case  it  is  not  probable  that  they  will  again 
arise. 

It  Is  therefore  ordered  that  the  Judgment 
of  the  court  below  be  reversed  and  the  case 
remanded  to  the  district  court,  with  direc- 
tions to  grant  a  new  trial.    Cost  to  appellant 

FRIOK  and  McCARTY,  JJ.,  concur. 


(38  null,  234) 

STATE  ex  rel.  BISHOP  v.  MOREHOUSE  et 

al.,  Trustees  of  Fish   Springs   School 

Dist.  No.   13,  Juab  County. 

(Supreme  Court  of  Utah.     Nov.  25,  19ia) 

1.   MANDAUrS     a     10*>— POBPOSES    OF    RBUKF 

— Pebfobmarce  of  Official  Dctt. 

To  authorize  a  writ  of  mandamus  against 
a  public  ofiicer,  relator  must  show  a  clear  right 
to  the  performance  of  the  act  demanded  mth 
the  corresponding  duty  upon  the  officer  to  per- 
form such  act. 

[Ed.  Note. — For  other  cases,  see  Mandamus. 
Cent.  Dig,  i  37;   Dec.  Dig.  {  ID.*] 


■Reported  in  (uU  In  the  Factflo  Reporter:  re- 
ported as  B,  memorandum  decision  without  opitfloB 
In  133  Cal.  xlz. 
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2.  MANDAirns  (8  72*)— Pxibposes  of  Relikp— 
Acts  of  Publio  Offickbs— Discbetionart 
Acrrs. 

The  action  of  a  public  officer  which  re- 
quires the  exercise  of  discretion  will  not  be  re- 
viewed by  mandamus,  unless  be  is  guilty  of  a 
clear  and  willful  disregard  of  duty  or  acts  capri- 
ciously or  with  partiality. 

(Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §  134;    Dec.  Dig.  $  72.*] 

3.  Mandauub  (I  79*)— Subjects  of  Relief- 
Acts   OF   Public   Boabds— School   Tbus- 

TEES. 

Comp.  Xmwb  1907,  S  1816,  requires  the  trus- 
tees of  a  school  district  to  maintain  schools  or 
change  or  discontinue.  Section  1824  provides 
that,  if  a  petition  is  signed  by  persons  charged 
with  the  support  of  15  or  more  children  of 
school  age,  the  trustees  may  maintain  a  school, 
and  section  1825  requires  them  to  fix  the  terms 
of  the  school,  and  so  arrange  the  terms  as  to 
furnish  school  privileges  equally  to  all  pupils  of 
school  age,  and  permits  the  discontinuance  of 
any  school  when  the  average  attendance  for  20 
consecutive  days  is  less  than  8.  A  school  dis- 
trict which  was  situated  upon  a  desert  was,  in 
order  to  procure  a  sufficient  number  of  pupils, 
divided  into  three  divisions,  each  of  which 
was  so  far  from  the  other  that  the  children 
in  one  division  could  not  attend  sphool  in  ei- 
ther of  the  other  divisions.  The  number  of 
pupils  in  the  smallest  division  hardly  exceeded 
three,  those  in  relator's  division  numbered  nine, 
while  the  third  division  had  as  many  pupils  as 
both  of  the  others.  Heretofore  a  term  of  school 
was  held  each  year  in  each  division,  but  the 
trustees  onl^  required  school  to  be  held  in  the 
largest  division  during  the  current  year,  and  re- 
fused to  hold  a  term  in  relator's  division,  though 
sufficient  funds  were  available  for  that  purpose. 
Held,  that  the  circumstances  stated  did  not  au- 
thorize the  granting  of  mandamus  to  compel  the 
trustees  to  hold  a  term  of  school  in  relator's 
district. 

lEA.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  H  170-176;   Dec.  Dig.  §  79.*] 

Application  for  mandamus  by  the  State,  on 
the  relation  of  Alfred  J.  Bishop,  against 
Oeorge  W.  Morehouse  and  others  as  trustees 
of  the  Fish  Springs  school  district  No.  13, 
Juab  county,  state  of  Utah.  Application  dis- 
missed. 


J.    W.    Thompson,    for    plaintiff. 
Barnes,  for  defendants. 


A.    R 


FRICK,  J.  Plaintiff  applied  for  an  al- 
ternative writ  of  mandate  against  tha  de- 
fendants as  trustees  of  the  Fish  Springs 
school  district  in  Juab  county,  Utah.  After 
alleging  the  official  capacity  of  the  defend- 
ants and  other  jurisdictional  facts,  the  plain- 
tiff. In  substance,  alleges  that  said  Fish 
Springs  school  district,  for  the  convenience  of 
the  school  children  residing  therein,  was  di- 
vided into  three  divisions,  which  are  known 
as  "Callao,"  "Trout  Creek,"  and  "Bagan"  di- 
visions, respectively ;  that  the  plaintiff  is  a 
resident  and  taxpayer  of  said  Trout  Creek 
division  in  said  Fish  Springs  district,  is  the 
father  of  two  children  of  school  age,  both  of 
whom  live  with  him,  and  are  desirous  of  at- 
tending school  in  said  division;  that,  in 
addition  to  plaintiff's  said  children,  there  are 
"at  the  present  time"  seven  other  children  of 


school  age  residents  of  said  division  and 
whose  parents  are  taxpayers  therein;  that 
the  children  last  named  "are  accustomed  to 
and  entitled  to  the  right  of  attending  school 
in  said  division,"  and.  If  a  peremptory  writ 
he  granted,  will  attend  school  in  said  divi- 
sion; that  said  Fish  Springs  school  district 
is  situated  in  the  extreme  westerly  portion 
of  Juab  county,  and  Is  practically  within  the 
Great  Salt  Lake  Desert,  where  there  are  but 
few  residents,  all  of  whom  live  widely  apart 
from  one  another;  that  the  divisions  afore- 
said are  so  located  that  the  town  of  Callao, 
in  Callao  division,  is  about  ^  miles  north  of 
the  town  of  Trout  Creek,  in  Trout  Creek  di- 
vision, and  the  town  of  Ragan,  In  Ragan  di- 
vision, is  about  20  miles  south  of  Trout 
Creek ;  that  it  is  impracticable.  If  not  impos- 
sible, for  the  children  of  the  three  divisions, 
or  of  any  two  of  them,  to  attend  school,  at 
the  same  place ;  that,  by  reason  of  that  fact. 
Fish  Springs  school  district  was  divided  into 
divisions  as  aforesaid,  and,  while  three  terms 
of  school  have  heretofore  been  held  annually 
In  said  district,  one  of  said  terms  In  each 
year  was  held  in  one  of  said  divisions  for 
the  convenience  of  the  children  resident 
therein;  that  there  are  not  15  children  of 
school  age  resident  within  any  one  of  the 
divisions  aforesaid;  that,  since  the  begin- 
ning of  the  current  year,  school  has  been 
held  only  In  Callao  division,  and  the  defend- 
ants as  the  trustees  of  said  school  district 
declare  It  as  their  intention  and  purpose  and 
win  continue  the  school  in  said  Callao  divi- 
sion, and  refuse  to  hold  a  term  of  school  in 
said  Trout  Creek  division,  although  they 
have  been  requested  to  do  so ;  that  there  are 
sufficient  funds  available  for  school  purposes 
derived  from  taxes  levied  and  paid  in  said 
Fish  Springs  district  to  hold  school  for  a 
period  of  nine  months  in  said  district,  and  thus 
to  hold  a  term  of  school  in  each  one  of  said  di- 
visions, and  that  a  place  to  hold  such  school 
can  be  obtained  in  each  one  of  said  divisions, 
and  that  it  is  entirely  practicable  to  hold 
a  term  of  school  In  each  one  of  said  divi- 
sions; that  said  defendants  as  the  trustees 
of  said  school  district,  arbitrarily  and  ca- 
priciously refuse  to  do  their  duty  In  provid- 
ing proper  facilities  and  conveniences  for 
holding  school  In  all  of  said  divisions,  and 
arbitrarily  refuse  to  cause  a  term  of  school 
to  be  held  in  any  division  except  said  Callao 
division,  by  reason  of  which  the  children  of 
plaintiff  and  those  of  other  parents  similarly 
situated  are  wrongfully  deprived  of  school 
privileges.  For  the  foregoing  reasons,  It  Is 
contended  that  this  court  should  Issue  a 
peremptory  writ  of  mandate  requiring  said 
defendants  as  the  trustees  of  Fish  Springs 
school  district  to  cause  a  term  of  school  to  be 
taught  in  said  Trout  Creek  division. 

The  Attorney  General  appeared  for  the  de- 
fendants, and  In  their  behalf  has  filed  a 
general  demurrer  to  the  petition.    The  case 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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was  submitted  upon  the  demurrer  by  both 
partleB.  The  only  question  for  solution  is, 
Does  the  law  when  applied  to  the  facts  stated 
in  the  petition  authorize  this  court  to  di- 
rect the  defendants  by  a  writ  of  mandate  to 
do  what  the  petitioner  demands  from  them? 
The  solution  of  this  question,  to  some  extent, 
depends  upon  the  dntles  that  the  statute 
Imposes  upon  the  defendants.  Section  1818, 
Comp.  Laws  1907,  provides  that  the  trustees 
"shall  organize,  maintain  and  conveniently 
locate  schools  for  the  education  of  the  chil- 
dren of  sdiool  age  within  the  district,  or 
dbange  or  discontinue  any  of  them  according 
to  law."  Section  1824,  in  substance,  provides 
that,  If  a  petition  is  presented  to  the  trustees 
which  is  signed  by  persons  who  are  charged 
with  the  support  and  who  have  the  custody 
and  care  of  15  or  more  children  of  school 
age,  the  trustees  may  organize,  locate,  and 
maintaih  a  school  and  employ  a  teacher  for 
such  diildren.  By  section  1825  it  is  provided 
that  the  trustees  shall  determine  and  fix 
the  length  of  time  that  school  shall  be  taught 
in  the  district  in  each  year  and  when  each 
term  shall  begin  and  end ;  that  the  trustees 
"shall  BO  arrange  such  terms  as  to  a'ccom- 
modate  and  furnish  school  privileges  equally 
and  equitably  to  pupils  of  school  age. 
•  •  •"  And,  further,  that  "auy  school 
may  be  discontinued  when  the  average  at- 
tendance of  pupils  therein  for  twenty  con- 
secutive days  shall  be  less  than  eight."  From 
what  is  contaihed  In  the  foregoing  sections 
no  one  can  doubt  that  it  was  the  intention  of 
the  Legislature  to  vest  the  trustees  with  the 
power  of  exercising  at  least  some  Judgment 
and  discretion  in  discharging  their  official 
duties.  If  this  be  so,  then  our  inquiry  must 
be  (1)  whether  the  plaintiff  is  clearly  entitled 
to  what  be  demands;  and  (2)  whether  it  Is 
clearly  the  duty  of  the  defendants  to  act, 
or  If  in  granting  the  writ  we  would  not  be 
merely  substituting  our  Judgment  for  that 
of  the  trustees  in  so  far  as  they  have  refused 
to  comply  with  plaintiff's  demands.  Of 
course,  if  the  trustees  had  refused  to  act  at 
all,  instead  of  refusing  to  act  in  a  particular 
way,  or  in  doing  a  particular  thing,  the  case 
might  be  different 

Upon  the  question  of  how  and  under  what 
circumstances  courts  ought  to  grant  the  writ 
of  mandate  against  public  officers,  the  law 
is  well  and  tersely  stated  by  Mr.  High  in  bis 
excellent  work  entitled  High's  Extraordinary 
Legal  Remedies  (3d  Bd.)  §  32,  in  the  follow- 
ing language:  "And,  to  warrant  a  court  in 
granting  the  writ  against  a  public  officer, 
sncb  a  state  of  facts  must  be  presented  as 
to  show  that  the  relator  has  a  clear  right  to 
the  performance  of  the  thing  demanded,  and 
that  a  corresponding  duty  rests  upon  the  of- 
ficer to  perform  that  particular  thing.  And 
when  substantial  doubt  exists  as  to  the 
duty  whose  performance  it  is  sought  to  co- 
erce or  as  to  the  right  or  power  of  the  officer 
to  perform  such  duty,  the  relief  will  be  with- 
held."   "Where  there  is  a  discretion  vested  in 


the  officer,  the  rule  generally  applied  is  stat- 
ed by  the  author  in  section  41  of  Merrill  on 
Mandamus  in  the  following  words :  "But  the 
action  of  an  officer  in  a  matter  which  calls 
for  the  exercise  of  his  discretion  or  Judgment 
win  not  be  reviewed  by  the  writ  of  man- 
damus unless  he  has  been  guilty  of  a  clear 
and  willful  disregard  of  his  duty,  or  such  ac- 
tion is  shown  to  be  extremely  wrong  or  fla- 
grantly improper  and  unjust,  so  that  the  deci- 
sion can  only  be  explained  as  the  result  of  ca- 
price, passion  or  partiality."  In  speaking  of 
the  general  rule  which  is  ordinarily  applied 
by  the  courts  in  passing  on  the  question 
whether  the  writ  should  be  granted  or  with- 
held. Wood  on  Mandamus,  etc.,  at  page  51 
of  his  work,  says:  "And  generally  It  may  be 
said  that  a  mandamus  will  not  be  issued  un- 
less the  duty  it  la  sought  to  enforce  la  a 
legal  duty,  clear  and  free  from  doubt,  and 
the  right  of  the  party  seeking  redress  through 
this  summary  remedy  is  equally  clear." 

In  view  of  the  facts  stated  In  the  petition 
when  applied  to  the  provisions  of  our  stat- 
utes to  which  we  have  referred,  and  in  the 
light  of  the  law  as  contained  in  the  fore- 
going quotations,  can  we  say  that  it  is  clear- 
ly the  legal  duty  of  the  defendants  to  comply 
with  the  demands  of  the  petitioner?  Again, 
If  in  our  Judgment  as  reasonable  mesx  the  de- 
fendants, under  the  conditions  stated  in  the 
petition,  shonld  have  continued  to  hold  a 
term  of  school  in  each  one  of  the  divisions, 
or  in  any  two  of  them,  Is  their  refusal  to  do 
so.  In  view  of  all  the  facts  and  circumstances, 
of  that  character  as  will  make  such  refusal 
"extremely  wrong,  or  flagrantly  improper 
and  unjust?"  And,  further,  can  it  be  in 
reason  said  that  their  refusal  is  clearly  "the 
result  of  caprice,  passion,  or  partiality?  The 
conditions  confronting  defendants  were,  to  say 
the  least,  extraordinary,  if  not  unique.  In 
our  Judgment  it  requires  but  slight  reflection 
to  perceive  that  in  view  of  all  the  circum- 
stances different  men  equally  honest  and 
equally  desirous  of  discharging  their  duty 
might  nevertheless  arrive  at  different  con- 
clusions with  respect  to  what  was  the  beat, 
if  not  the  wisest,  course  to  pursue  in  main- 
taining a  school  in  a  district  situated  like 
the  Fish  Springs  district  Here  are  three 
settlements  situated  upon  a  desert  All  three 
must  unite  in  order  to  have  the  legal  number 
of  pupils  to  authorize  the  organization  and 
maintenance  of  a  school.  One  of  these  settle- 
ments, Callao,  has  at  least  as  many  pupils 
of  school  age  as  the  other  two  combined.  If 
not  more.  Kach  one  of  the  settlements  is  80 
far  distant  from  the  other  that  the  children 
In  any  one  cannot  attend  school  in  either  of 
the  other  settlemmts.  The  number  of  pupils 
in  the  smallest  settlement,  Ragan,  is  not 
shown,  but  it  was  conceded  at  the  hearing 
to  be  a  small  number,  perhaps  not  to  exceed 
three.  In  Trout  Creek  division,  which  is 
the  next  in  order  with  respect  to  the  number 
of  pupils,  it  is  alleged  that  "at  the  time"  of 
the  application  the  number  in  that  division 
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was  nine.  The  manner  In  wbicb  this  state- 
ment was  made  Is  significant,  for  the  reason 
that  In  the  first  i>etitlou  the  number  was  not 
stated  with  any  degree  of  certainty,  and  the 
Attorney  General  objected  upon  that  ground. 
The  petitioner  then  amended  bis  statement, 
and  in  the  amended  statement  the  qualiflca- 
tion  is  made  as  above  stated.  From  this 
statement  it  cannot  be  determined  with  cer- 
tainty bow  long  there  have  been  nine  pupils 
in  Trout  Creek,  nor  how  long  that  number 
will  probably '  remain  therein.  Ai  we  have 
seen,  the  trustees  may  discontinue  a  school 
if  the  "average  attendance  of  pupils  therein 
for  twenty  consecutive  days  shall  be  less  than 
eight"  If  the  trustees,  therefore,  may  legal- 
ly discontinue  a  school  In  an  entire  district 
when  there  are  less  than  that  number  of 
pupils  attending  school  therein,  how  can  the 
trustees  be  compelled  to  provide  a  school  In 
an  independent  settlement  of  a  district,  un- 
less it  Is  clearly  made  to  appear  that  there 
will  be  at  least  the  average  number  of  pupils 
required  by  the  statute  that  will  attend  the 
proposed  school?  In  the  other  division,  as 
we  have  seen,  the  number  of  pupils  Is  con- 
ceded to  be  below  the  statutory  requirement 
If  it  be  assumed  that  in  case  a  school  dis- 
trict is  divided  like  the  Fish  Springs  dis- 
trict, the  courts  may,  by  mandamus,  require 
the  trustees  of  the  district  to  provide  a 
school  In  each  division  if  the  number  of 
pupils  In  each  comes  up  to  the  statutory  re- 
quirement; yet  In  view  that  a  school  may 
be  discontinued  unless  that  number  of  pupils 
do  attend,  how  can  It  be  said  that  it  is  the 
legal  duty  of  the  trustees  In  this  case  to  pro- 
vide a  school  for  each  division  of  the  district 
or  for  two  divisions,  when  it  Is  conceded  that 
In  one  of  the  divisions  the  number  is  less 
than  the  statute  requires  and  in  the  other  the 
question,  to  say  the  least,  Is  left  in  doubt? 
Moreover,  the  statutory  requirement  that  tbe 
trustees  "shall  arrange  such  terms  as  to  ac- 
commodate and  furnish  school  privileges 
equally  and  equitably  to  pupils  of  school 
age"  cannot  be  given  literal  application.  This 
provision  was  Intended  to  apply  to  ordinary 
school  districts,  when  conducted  under  nor- 
mal conditions.  In  the  ratio  that  we  depart 
from  such  conditions.  In  that  ratio  must  the 
good  judgment  and  sound  discretion  of  tbe 
trustees  In  conducting  the  school  be  given 
force  and  effect.  It  is  obvious  that  under 
such  conditions  absolute  equality  with  re- 
spect to  school  facilities  is  an  impossibility. 
Indeed,  that  Ideal  standard  can  only  be  ap- 
proached under  normal  conditions.  When 
the  pupils  caji  and  do  attend  school,  no 
doubt  they  must  be  given  equal  privileges  In 
the  school,  and,  where  it  is  a  large  district 
and  there  are  jtoung  pupils,  the  terms  of 
school,  in  a  rigorous  winter  climate,  should 
be  so  regulated  as  to  afford  those  of  tender 
years  as  well  as  tbe  older  ones  an  opportun- 
ity to  attend  school  by  keeping  a  summer  as 


wdl  as  a  winter  term  in  the  district  In 
this  jegard  much  must  be  left  to  the  sound 
dlscretiofa  and  Judgment  of  the  trustees  on 
whom  the  duty  to  regulate  such  matters  is 
placed.  Courts  should  not  interfere  by  man- 
damus unless  it  is  clear  that  tbe  school  trus- 
tees are  refusing  to  discharge  a  plain  legal 
duty  or  that  they  are  arbitrarily,  capricious- 
ly, or  unjustly  refusing  to  exercise  their 
powers  to  the  injury  of  a  complainant  As- 
suming, therefore,  that  all  of  the  facts  well 
pleaded  in  tbe  petition  are  true,  as  we  must 
do,  yet  we  are  clearly  of  the  opinion  that 
they  are  Insufficient  to  authorize  us  to  in- 
terfere, and  thus  control  the  defendants  In 
their  Judgment  of  what  should  be  done  in 
the  premises. 

We  remark  in  closing  that  no  doubt  the 
petitioner,  and  others  similarly  situated,  if 
practicable,  should  be  provided  with  school 
facilities  for  their  children,  if  for  no  other 
reason  than  that,  if  the  children  are  de- 
prived of  the  advantages  of  education,  they 
may  suffer  irreparable  injury,  while  their 
parents  are  denied  the  ordinary  rights  of 
taxpayers.  To  prevent  such  results,  tbe  law 
has  Wisely  placed  the  arrangement  for  and 
tbe  conduct  of  district  schools  in  tbe  hands 
of  local  officers  who  are  on  the  ground,  and, 
as  a  general  rule,  are  both  taxpayers  and 
patrons  of  the  school,  and  thus  they  usually 
possess  both  the  opportunity  and  the  inclina- 
tion to  do  what  is  best  for  all  concerned 
under  all  circumstances.  While  the  control 
of  these  officers  is  not  absolute,  yet  courts 
should  be  slow  In  interfering  with  their 
management  of  the  schools,  lest  long  range 
interference  might  result  in  greater  injustice 
than  that  which  the  courts  are  seeking  to 
cure. 

From  what  has  been  said  it  foUcTvs  that 
the  demurrer  ought  to  be,  and  it  accordingly 
is,  sustained;  and,  in  view  that  the  defects 
In  the  petition  cannot  be  cured  by  further 
amendment,  the  application  Is  hereby  dis- 
missed. 

STRAUF,  O.  J.,  and  McCAJRTX,  X,  concur. 


(57  Or.  878) 

LONEY  et  al.  v.  SCOTT. 

(Supreme  Court  of  Oregon.    Dec.  13,  1910.) 

1.  MiiTKS  AND  Minerals  (§  9*)— Lands  Opriv 
TO  Location — Withdrawals. 

Under  Act  Cong.  June  17,  1902,  c.  1093,  < 
3,  32  Stat.  388  (U.  S.  (Jomp.  St.  Supp.  1909, 
p.  597),  directing  the  Secretary  of  the  Interior 

(1)  to  withdraw  from  entry  the  lauds  for  any 
irrigation  works  contemplated  by  tbe  act.  and 

(2)  authorizing  him  to  withdraw  any  lands  be- 
lieved to  be  susceptible  of  irrigation  from  such 
works,  withdrawals  under  the  first  clause  are 
not  subject  to  location  for  mining  purposes, 
beinp  reserved  for  government  use,  while  lands 
withdrawn  under  the  second  clause  are  disposed 
of  only  for  homesteads,  and  as  all  lands  open  to 
homestead  entry  are  subject  to- mining  location. 
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bnda  withdrawn  nnder  the  second  clauM  are  m 
fubject 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  {$  9-13 ;    Dec  Dig.  i  9.*] 

2.  Mikes  and  Minehai.b  (5  47*)— Patents— 
Opebatzon— Mineral  Deposits. 

A  patent  to  government  land  transfers  to 
the  patentee  all  veins,  lodes,  or  other  minerals 
within  its  boundaries,  nnless  such  mineral  de- 
posits were  known  to  exist  at  the  time  of  the 
issuance  of  the  patent,  in  which  case  the  known 
mineral  deposits  do  not  pass  by  the  patent. 

[ISd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  I  47.*] 

3.  Minks  and  Minerals  ({  0*)— Pttblic  Min- 
eral Lands- Statute»— BiTiLDiNO  Sand  a 
"Mineral." 

Under  Rev.  St.  {  2329  (V.  'S.  Oomp.  St. 
1901,  p.  1432),  by  which  claims  usually  called 
placers,  inclading  all  forms  of  deposits  excepting 
Teina  of  qnarts  or  other  rock  in  place,  shall  be 
subject  to  entry,  building  sand  u  a  mineral; 
and,  hence,  land  more  valuable  for  the  building 
sand  it  contains  than  for  agriculture  is  mineral 
land,  subject  to  placer  locations, 

[Ei.  Note. — ^For  other  cases,  see  Mines  and 
Minerals,  C«nt  Dig.  K  9-13 ;   Dec.  Dig.  {  0-* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  5,  pp.  4513-4515;    vol.  8,  p.  7722.] 

4.  MiNRS  AND  Minerals  (g  29*)— Locations 
—Patents— Relief  from  Cloud  on  Land. 

The  plaintiff  had  located  placer  claims 
npon  public  land  while  it  was  suspended  from 
entry  and  had  remained  in  possession  working 
the  claims,  and  when  the  land  was  reopened 
to  entry,  defendant's  grantor,  a  railroad  com- 
pany, obtained  a  patent  for  the  land  as  lieu  land 
under  its  grant.  Held  that,  if  a  patent  to  lands 
to  which  one  is  entitled  has  been  improperly 
issued  by  the  government  to  another,  the  state 
courts  will  quiet  the  title  by  adjudging  the 
patentee  a  trustee  of  the  title  for  him,  but  to 
warraat  such  a  decree,  plaintitF  must  show  that 
be  is  entitled  to  the  patent  or  that  the  title 
shoold  hare  been  awanled  to  him ;  and  hence, 
the  plaintiff  was  without  right  to  have  the  de- 
fendant adjudged  a  trustee  for  him. 

rE}d.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  S  29.*J ' 

6.  PuKLio  Lands  (S  29*)— Mineral  Deposits 

— liOCATIOW    OF    placer    CLAIMS— RIOHT    TO 

Possession. 

The  plaintiffs  made  placer  locations  upon 
public  lands  while  the^  were  withdrawn  from 
entry  and  gave  the  notices  as  required  by  law. 
After  the  reopening  of  the  land  to  entry,  the 
defendant's  grantor,  a  railroad  company,  obtain- 
ed a  patent  to  the  land  as  lieu  land  under  its 
land  grant,  defendant  making  the  nonminpral 
affidavit,  which  showed  the  land,  to  be  in  fact 
mineral  in  character  and  that  it  was  claimed 
nnder  placer  filings,  and  after  conveyance  to 
him  defendant  sued  the  placer  claimants  for 
possession.  Bcld,  that  the  possession  of  the 
plaintiffs  as  placer  claimants  at  the  time  of 
the  application  of  the  defendant  for  a  patent 
was  sufficient  to  defeat  defendant's  action  for 
possession,  and  that  plaintiffs  might  enjoin  de- 
fendant's action. 

I  Bd.  Note.— F'or  other  cases,  see  Public  Lands, 
Cent  Dig.  I  68 ;    Dec.  Dig.  {  29.*] 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty;  H.  J.  Bean,  Judge. 

Snit  by  Samuel  Loney  and  others 
against  Joseph  O.  Scott.  Decree  for  plain- 
tiffs, and  defendant  appeals.  Decree  modi- 
fled. 

The  N.  W.  %  of  the  N.  E.  %,  and  the  N. 
B.  %  ot  the  N.  W.  %,  section  8*  Tp.  5   N, 


R.  30  E.,  W.  M.,  In  Umatilla  county,  which 
Includes  the  land  in  controversy  in  this  suit, 
together  with  183  sections  of  adjacent  lands, 
was  by  the  Secretary  of  the  Interior,  on 
Au«:u8t  16,  1905,  temporarily  withdrawn 
"from  any  form  of  disposition  whatever  un- 
der the  first  form  of  withdrawal"  for  irriga- 
tion works  in  connection  with  the  Umatilla 
project,  as  provided  in  section  3  of  the  act 
of  June  17,  1902,  c.  Vm,  32  Stat.  388  (U.  S. 
Comp.  St  Su{^.  1909,  p.  697).  Section  8  of 
that  act  provides  for  two  classes  of  with- 
drawals: (1)  "The  Secretary  of  the  Interior 
shall  •  •  •  withdraw  from  public  entry 
the  lands  required  for  any  irrigation  works 
contemplated  tender  the  provisions  of  this 
act"  (2)  He  is  authorized  to  "withdraw 
from  oitry  *  *  •  any  public  lands  be- 
lieved to  be  susceptible  of  irrigation  from 
said  works."  Those  withdrawn  under  the 
first  form  are  lands  that  may  possibly  ba 
needed  In  the  construction  and  maintenance 
of  irrigation  works,  while  those  included  in 
the  second  form  are  lands  which  may  pos- 
sibly be  irrigated  from  such  works. 

The  land  In  controversy  here  was  by  order 
of  the  Secretary  of  the  Interior  restored  to 
public  entry  on  March  2,  1907.    On  January 

7,  1907,  the  plaintiffs,  the  Knights,  attempted 
to  locate  three  placer  mining  claims  in  sec- 
tion 8,  Tp.  5  N.,  R.  30  a,  W.  M.,  in  UmaUl- 
la  county.  Or.,  adjacent  to  and  parallel  with 
the  right  of  way  of  the  Oregon  Railway  & 
Navigation  Company  through  that  section; 
these  claims  being  the  land  in  controversy. 
They  posted  a  notice  of  location  upon  each 
of  the  claims  and  staked  the  same  In  the 
manner  required  by  law — 1500  by  600  feet 
Placer  claim  No.  1  is  described  as  In  section 

8,  Tp.  5,  range  30  N.,  W.  M.,  "commencing  at 
corner  stake  No.  1  at  the  south  boundary 
line  of  the  right  of  way  of  the  O.  R.  &  N. 
Co.,  thence,"  etc.  The  other  two  claims  are 
described  by  reference  to  No.  1.  The  notices 
were  duly  recorded  in  the  records  of  Uma- 
tilla county,  Or. 

Plaintiffs  also  allege  the  performance  of 
assessment  work  each  year  on  each  claim,  as 
required  by  law,  and  the  conveyance  by  the 
Knights  to  plaintiff  Loiiey  of  an  undivided 
one-third  interest  in  the  claims.  It  is  fur- 
ther alleged  that  the  claims  are  valuable  for 
the  mineral  they  contain,  viz.,  large  deposits 
of  building  sand  and  placer  deposits  of  gold. 
It  also  appears  that,  under  the  provisions  of 
certain  acts  of  Congress,  passed  in  the  years 
1864  and  1870,  a  patent  was  Issued  by  the 
United  States  to  the  Northern  Pacific  Rail- 
way Company,  dated  March  19,  1008,  for  the 
N.  W.  hi  of  the  N.  a  hi,  and  the  N.  E.  %  of 
th«  N.  W.  %,  section  8.  Tp.  6  N.,  R.  30  E., 
W.  M.,  as  a  lieu  land  selection,  and  on  May 
15,  1008,  the  railway  company  conveyed  the 
same  to  defendant;  that  about  one-half  of 
placer  claim  No.  2,  and  about  two-thirds  of 
claim  No.  3  are  situated  upon  the  80  acres 
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above  described.  Defendant  relies  upon  tbe 
United  States  patent  to  the  railway  com- 
pany and  his  deed  from  the  railway  company 
as  evidencing  his  title,  and  further  contends 
that  plaintiff  could  not  make  a  valid  loca- 
tion of  the  mining  claim  while  the  land  was 
withdrawn  from  entry;  also,  that  sand  Is  not 
such  a  mineral  as  can  be  the  subject  of  a 
mining  location;  that,  conceding  all  that 
plaintiffs  claim,  they  have  no  standing  in 
equity,  for  the  reason  that  defendant's  patent 
cannot  be  attacked  by  them,  unless  they 
have  a  right  to  tbe  title  from  the  United 
States. 

Defendant  Joseph  Scott  on  June  8,  1907, 
made  the  nonmineral  affidavit,  required  un- 
der the  United  States  statute,  upon  the  ap- 
plication of  the  railway  company  for  the 
land,  in  which  he  says:  "That  there  is  not, 
within  the  limits  of  said  land,  any  known 
vein  or  lode  of  quartz  or  other  rock  in  place 
bearing  gold,  silver,  •  •  • ;  that  there 
Is  not,  within  the  limits  of  said  land,  any 
knovm  deposit  of  coal,  or  any  known  placer 
deposit,  oil,  or  other  valuable  mineral; 
•  •  •  that  no  portion  of  said  land  is 
claimed  for  mining  purposes  under  the  local 
customs  or  rules  of  miners  or  otherwise,  ex- 
cept that  part  of  said  land  is  claimed  utader 
placer  filings,  which  said  filings  do  not  state 
what  minerals  said  lands  contain;  that  said 
land  is  essentially  nonmineral  in  character, 
unless  sand  suitable  to  be  used  in  building 
constitutes  a  mineral."  The  railway  com- 
pany made  its  application  to  the  United 
States  Land  Office  for  the  land  on  June  12, 
1907,  being  the  first  day  on  which  such  ap- 
plication could  be  made  after  the  land  was 
restored  to  entry. 

The  defendant  brought  an  action  against 
plaintiffs  for  the  possession  of  the  land,  and 
they  filed  this  complaint  as  a  cross-bill  in 
such  action.  In  which  they  ask  that  the  law 
action  be  permanently  stayed,  and  that  the 
legal  title  which  defendant  has  to  that  por- 
tion of  tbe  premises  embraced  in  the  mining 
claims  be  decreed  to  be  held  by  him  in  trust 
for  plaintiffs  herein.  Decree  was  rendered 
for  plaintiffs,  and  defendant  appeals. 

C.  C.  Gose  and  C.  H.  Carter,  for  appel- 
lant. S.  A.  Lowell  and  Q.  W.  Phelps,  for  re- 
spondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  There  are  several  Important  ques- 
tions involved  in  determining  plalntiCTs  right 
to  relief  in  this  suit.  First:  It  is  contended 
by  defendant  that  plaintiffs  could  not  make 
a  valid  location  upon  land  withdrawn  from 
settlement.  Withdrawals  for  forest  reserves 
expressly  reserve  to  the  prospector  all  miner- 
al deposits  for  mining  exploration  and  loca- 
tion; but  withdrawals  made  by  the  Secre- 
tary of  the  Interior,  under  the  act  of  June 
17,  1902,  c.  1093,  32  Stat.  388  (U.  S.  Comp. 
St  Supp.  1909,  p.  597),  providing  for  irriga- 
tion projects,  If  made  under  the  first  form, 


that  Is,  for  "Irrigation  worlis,"  are  not  sub- 
ject to  mining  locations,  as  they  are  Intended, 
as  permanent  reservations  for  governmental 
use,  and  amount  to  a  legislative  withdrawal. 
Frisbie  v.  Whitney,  9  Wall.  187,  19  L.  Ed. 
668;  Yosemite  Valley  Case,  15  Wall.  77,  21 
L.  Ed.  82 ;  Shepley  et  al.  v.  Cowan  et  al.,  91 
U.  S.  330,  338,  23  L.  Ed.  424.  While  lahds 
withdrawn  under  the  second  form,  viz.,  for 
irrigation  purposes  under  such  project,  are 
disposed  of  thereunder  only  for  homesteads, 
and  all  lands  open  to  homestead  settlement 
are  also  open  to  exploration  and  location  for 
mineral  deposits.  35  Land  Dec.  Dep.  Int. 
216;  Albert  M.  Crafts,  36  Land  Dec.  Dep. 
Int.  138.  The  language  of  section  3  of  the 
act  under  consideration,  relating  to  with- 
drawals under  the  first  form,  provides  that 
the  Secretary  of  the  Interior  "shall  restore 
to  public  entry  any  of  the  lands  so  with- 
drawn when  In  his  Judgment  such  lands  are 
not  required  for  the  purposes  of  this  act." 
There  were  withdrawn,  under  this  provision, 
for  irrigation  works,  about  183  sections, 
which  may  be  reasonably  presumed  to  be 
far  in  excess  of  what  may  be  required  for 
that  purpose,  and  portions  thereof,  includ- 
ing the  land  above  described,  were,  in  fact, 
soon  thereafter  restored  to  the  public  domain, 
while  plaintiffs  were  in  possession  of  the 
placer  claims.  It  appears  that  tbe  Interior 
Department,  under  a  former  statute,  provid- 
ing for  withdrawals  for  irrigation  projects, 
which  provides  that  the  reservoir  shall  be 
restricted  to  and  contain  only  so  much  land 
as  is  actually  necessary  for  its  construction, 
held  that  a  mineral  entry,  based  on  a  loca- 
tion made  after  withdrawal  of  the  land  for 
a  reservoir  site,  conferred  no  right,  but  may 
be  suspended,  and,  if  subsequently  restored 
to  entry,  the  location  may  proceed  to  pat- 
ent See,  also,  Prescott  &  Arizona  Central 
Ry.  Co.,  13  Land  Dec.  Dep.  Int  47;  Newton 
F.  Austin,  18  Land  Dec.  Uep.  Int  4;  Xoon- 
an  V.  Caledonia  Mln.  Co.,  121  U.  S.  393,  7 
Sup.  Ct  911,  30  L.  Ed.  1061.  But  we  do  not 
deem  It  necessary  to  determine  that  ques- 
tion as,  under  the  view  we  take  of  the  case, 
the  possession  by  plaintiffs  of  the  ground 
as  mining  claims,  at  the  time  of  tbe  appli- 
cation by  the  railway  company  for  a  pat- 
ent therefor,  is  sufficient  to  defeat  Its  ac- 
tion for  possession.  Tbe  rule  is,  that  a  pat- 
ent to  government  land  transfers  to  the  pat- 
entee all  veins,  lodes,  or  other  minerals,  with- 
in its  boundaries,  unless  such  mineral  de- 
posits were  known  to  exist  at  the  time  of 
the  issuance  of  the  patent,  in  which  latter 
rase  the  known  mineral  deposits  do  not  pass 
by  the  patent  Reynolds  v.  Iron  Silver  Min- 
ing Co.,  116  U.  S.  687,  6  Sup.  Ct  601,  29  L. 
Ed.  774;  Davis'  Adm'r  v.  Weibbold,  139  U.  S. 
507,  11  Sup.  Ct  628,  33  L.  Bd.  238;  Kansas 
City  Mining  &  Milling  Co.  v.  Clay,  3  Ariz. 
326,  29  Pac.  9;  State  of  Colorado,  6  Land 
Dec.  Dep.  Int  412;  Abraham  L.  Miner,  9 
Ijand  Dec.  Dep.  Int  408;  Virginia  Lode,  7 
Land  Dec.  Dep.  Int  459. 
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In  Reynolds  v.  Iron  Silver  Mining  Co.,  a 
case  In  which  a  patent  had  issued  for  a 
placer  mine  npon  which  there  was  a  quartz 
ledge,  known  at  the  time  to  the  patentee,  it 
Is  said,  that  the  title  to  the  quartz  mine 
remained  in  the  United  States  and  no  title 
passed  to  the  patentee.  "He  takes  his  sur- 
face land  and  his  placer  mine,  and  such  lodes 
or  veins  of  mineral  matt^  within  it  as  were 
unknown,  but  to  such  as  were  known  to  ex- 
ist he  gets  by  that  patent  no  right  whatever. 
The  title  remaining  In  his  grantor,  the  Unit- 
ed States,  to  this  vein,  the  existence  of  which 
was  known,  he  has  no  such  interest  in  It  as 
anthortzes  him  to  disturb  any  one  else  in 
the  peaceable  possession  and  mining  of  that 
vein.  When  It  is  once  shown  that  the  vein 
was  known  to  exist  at  the  time  he  acquired 
title  to  the  placer,  it  is  shown  that  he  ac- 
quired no  title  or  interest  in  that  vein  by 
bis  patent.  Whether  the  defendant  has  ti- 
tle, or  is  a  mere  trespasser,  it  is  certain  that 
he  is  In  possession,  and  that  is  a  sufiSclent  de- 
fense against  one  who  has  no  title  at  all 
and  never  had  any."  The  same  language  is 
raed  In  Davis'  Adm'r  v.  Weibbold.  139  U.  S. 
516.  11  Sup.  Ct  628.  35  L.  Ed.  238,  where  It 
Is  held  that  the  patent  does  not  pass  the  ti- 
tle to  known  mineral  land. 

In  the  case  before  us  it  is  conceded  that, 
if  building  sand  Is  mineral,  within  the  mean- 
ing of  section  2329  of  the  U.  S.  Rev.  St  (U. 
S.  Cbmp.  St.  1901,  p.  1432),  the  railway  com- 
pany and  defendant  knew,  at  the  time  the 
patent  was  applied  for,  that  the  land  con- 
tained mineral.  This  is  shown  by  the  non- 
mineral  affidavit  of  Scott,  quoted  above,  ex- 
pressly referring  to  the  fact  that  part  of 
the  ground  Is  claimed  under  placer  filings, 
and,  therefore,  the  title  to  the  mineral 
ground  did  not  pass  by  the  patent,  and  de- 
fendant Scott  has  no  standing  to  maintain 
ejectment  against  plaintiffs. 

The  question  arises  whether  building  sand 
Is  a  mineral,  within  the  mineral  laws  of  the 
United  States.  The  language  of  section  2329 
is:  "Claims  usually  called  'placers,'  including 
all  forms  of  deposits,  excepting  veins  of 
quartz,  or  other  rock  in  place,  shall  be  sub- 
ject to  entry."  Plaintiffs'  proof  tends  to 
show  that  building  sand  is  a  valuable  min- 
eral, viz.,  worth  50  cents  per  cubic  yard,  and 
la  marketable  In  large  quantities.  George 
Otis  Smith,  the  director  of  the  United  States 
Geological  Survey,  in  volume  2  of  his  Report 
of  t)>e  Mineral  Resources  of  the  United  States, 
for  1907,  at  page  563,  by  a  tabulated  state- 
ment shows  that  more  than  $5,000,000  worth 
of  building  sand  had  been  produced  in  the 
United  States  in  1906,  and  as  great  a  value 
In  1807. 

In  Northern  Pac.  Ry.  Co.  v.  Soderberg,  188 
V.  8.  526,  534,  23  Sup.  Ct.  305,  368  (47  L. 
Ed.  575),  the  court,  in  discussing  whether 
granite  comes  within  the  term,  "mineral  de- 
posit," say:  "The  words,  'valuable  mineral 
deposits'  (as  used  In  section  2319,  U.  S.  Rev. 
St  [U.  S.  Comp.  St  1901,  p.  1424])  should  be 


construed  as  including  all  lands  chiefly  val- 
uable for  other  than  agricultural  purposes, 
and  particularly  as  Including  nonmetalllc 
substances  [naming  a  list,  and  continuing]. 
We  do  not  deem  it  necessary  to  attempt  an 
exact  definition  of  the  word  'mineral  lands' 
as  used  in  the  act  of  July  2,  1864  [Act  June 
2,  1864,  c.  217,  13  Stat  365].  With  our  pres- 
ent light  upon  the  subject  It  might  be  diffi- 
cult to  do  so.  *  •  •  Indeed,  we  arc  of 
the  opinion  that  this  legislation  consists 
with,  rather  than  opposes,  the  overwhelming 
weight  of  authority  to  the  effect  that  )nin- 
eral  lands  include,  not  merely  metalliferous 
lands,  but  all  such  as  are  chiefly  valuable 
for  their  deposits  of  a  mineral  character, 
which  are  useful  in  the  arts  or  valuable  for 
purposes  of  manufacture."  This  definition 
seems  broad  enough  to  include  building  sand, 
and  we  are  of  the  opinion  that  land  more 
valuable  for  the  building  sand  It  contains 
than  for  agriculture  Is  subject  to  placer  lo- 
cation, and  is  mineral  within  the  meaning 
of  the  United  States  mining  statutes. 

The  decree  of  the  lower  court  however,  in 
addition  to  restraining  defendant  from  pros- 
ecuting the  law  action,  adjudges  "that  the 
legal  title  which  the  defendant  herein  has 
to  said  portion  of  said  premises  embraced 
within  the  said  three  mining  claims  is  held 
by  the  defendant  in  trust  for  the  plaintiffs 
herein."  This  evidently  Is  Intended  to  be 
an  adjudication  that  plaintiffs  have  estab- 
lished a  right  to  the  title  to  the  claims,  but 
they  have  not  shown  themselves  entitled  to 
this  relief. 

If  a  patent  to  land  to  which  one  Is  enti- 
tled, has  been  Improperly  Issued  by  the  Unit- 
ed States  to  another,  the  state  courts  will 
quiet  the  title  of  the  former  <Hr  adjudge  tlie 
other  a  trustee  of  the  title  for  him.  Ward- 
well  V.  Paige,  9  Or.  617;  Bohall  v.  DUla, 
114  U.  S.  47,  5  Sup.  Ct  782,  29  Ii.  Bd.  61; 
Hartman  v.  Warren,  76  Fed.  157,  22  0.  C. 
A.  30;  Baldwin  v.  Keith,  13  Okl.  624,  75 
Pac.  1124;  Graham  v.  Great  Falls,  W.  P. 
&  T.  Co.,  30  Mont.  393,  70  Pac.  808;  Sparks 
V.  Pierce,  115  U.  S.  408,  6  Sup.  Ct  102,  29 
Ii.  Ed.  428.  But  to  entitle  one  to  a  decree, 
adjudging  another  who  holds  under  a  pat- 
ent from  the  United  States  to  be  a  trustee 
for  the  former,  he  must  show  that  he,  him- 
self. Is  entitled  to  It,  or  show  that,  by  the 
law  properly  administered,  the  title  should 
have  been  awarded  to  him.  See  the  cases 
cited  last  above. 

The  result  of  these  conclusions  is,  that  the 
lands  included  in  the  placer  claims  are  min- 
eral and  subject  to  location  as  such;  that 
defendant  and  his  grantor  knew  of  Its  min- 
eral character  at  the  time  the  patent  was 
applied  for;  that  they  acquired  no  title 
thereto,  but  the  title  remained  in  the  United 
States ;  that  at  the  time  the  action  of  eject- 
ment was  commenced  by  defendant,  plaintiffs 
were  In  possession  of  the  placer  claims, 
working  the  same  as  a  mine  and  seeking  to 
acquire  title  thereto  as  such  from  the  United  j 
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States;  that  defendant,  having  no  title  there- 
to, cannot  maintain  an  action  of  ejectment 
therefor,  against  plaintiffs,  who  are  rlgb/t- 
fully  In  possession  thereof.  Morrison  t. 
Stalnaker,  104  U.  S.  213,  28  L.  Ed.  741; 
Johnson  v.  Drew,  34  Fla.  130,  15  South.  780, 
43  Am.  St  Rep.  172,  173;  that  equity  wUl 
enjoin  the  action;  aad  that  plaintiffs,  hav- 
ing failed  to  allege  or  prove  that  they  are 
entitled  to  a  patent  from  the  government, 
cannot  have  defendant  adjudged  a  trustee  of 
the  title  for  them,  even  If  the  title  were  in 
him. 

The  decree  of  the  lower  court  will,  there- 
fore, be  modified,  and  the  defendant  enjoined 
from  prosecuting  the'  action  at  law.  Nel- 
tiler  party  shall  recover  costs. 


(US  Cal.  638) 

HAIili  T.  BARTLETT  et  al.     (Ll  A.  2,113.) 

(Supreme  Court  of  California.     Nov.  25,  1910. 

Rehearing  Denied  Dec.  22,  1910.) 

1.  Deeds  (g  38*)  —  Evidence  (J  451*)  — De- 

BCBIPTION— UNCERTAINTT. 

A  deed,  which  on  its  face  contains  two  in- 
consistent descriptions,  either  of  which  will 
identify  a  diCterent  piece  of  property,  discloses  a 
patent  ambiguity  wbicli,  as  a  general  rule,  can- 
not t>e  removed  by  parol  evidence,  and  the  deed 
is  void  for  ancertainty. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  65-79:  Dec.  Dig.  §  38;*  Evidence, 
Cent  Dig.  {{  2085-2092;   Dec  Dig.  |  461.»] 

2.  Deeds  (f  111*)  —  DBSOBiPTio'ir  —  Unceb- 

TAINTV. 

Whether  the  description  in  a  deed  is  uncer- 
tain must  be  determined  from  a  construction  of 
the  entire  deed,  and  the  construction  to  t>e  put  on 
it  must  be  reasonable,  as  required  by  Civ.  Code, 
i  3542,  and,  as  required  by  section  3541,  such 
an  interpretation  must  be  indulged  in  as  will 
give  effect  to  the  deed  rather  than  defeat  it 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  309-315;   Dec.  Dig.  S  HI-*] 

3.  Deeds   (I   42*)  —  Descbiptios  —  Uhcbbt- 

TAINTY. 

Where,  from  the  description  in  •  deed,  tak- 
ing into  consideration  all  its  calls,  it  Is  possible 
^y  rejecting  calls  which  are  apparently  false  to 
ascertain  its  application  to  a  particular  tract  as 
embraced  within  the  description,  the  false  call 
will  be  rejected  and  the  deed  sustained,  as  re- 
quired by  Code  Civ.  Proc.  {  2077,  subd.  1,  de- 
claring that  where  there  are  certain  definite  and 
ascertained  particulars  in  the  description,  the 
addition  of  others  which  are  indefinite  does  not 
frustrate  the  conveyance,  which  must  be  con- 
strued by  the  first-mentioned  particulars. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent 
Dig.  S{  85-87 ;    Dec.  Dig.  §  42.*] 

4.  Deeds    (J    38*)  —  Descbiptior  —  Suffi- 
ciency. 

A  deed  described  the  land  as  lot  10,  of  block 
V  of  the  Mott  tract  "the  same  being  the  lot 
on  the  comer  of  First  street  on  the  east  side  of 
F.  street,  being  65  feet  front  by  165  feet  deep." 
A  map  of  the  Mott  tract  showed  lot  10  of  block 
V,  as  a  lot  fronting  60  feet  on  P.  street  with  a 
depth  of  165  feet,  and  as  located  60  feet  from 
First  street,  and  lot  9  of  the  same  dimensions 
lying  between  it  and  First  street  and  fronting 
on  F.  street  Held,  that  the  quoted  words  did 
not  render  the  description  uncertain  as  incon- 
sistent with  the  other  description,  for  the  word 


"on"  in  the  gnoted  description  might  be  con- 
strued as  equivalent  to  "near  to"  or  "at"  as 
simply  denoting  proximity. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Die.  K  65-79:    Dec.  Dig.  i!  38.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  49«X)-4966:   vol.  8,  p.  7737.] 

5.  Deeds    (8    38*)  —  DBscBipnon  —  Sotti- 

OIENCT. 

A  deed  described  the  land  as  lot  10  of  block 

V  of  the  Mott  tract  the  same  being  the  lot  on 
the  corner  of  First  street  on  the  east  side  of 
F.  street,  being  65  feet  front  by  165  feet  deep, 
"and  a  two-story  frame  bouse  situate  thereon. 
A  map  of  the  Mott  tract  showed  lot  10  of  block 

V  and  lot  9  lying  between  it  and  First  street 
both  fronting  on  F.  street.  A  two-story  frame 
house  was  situated  on  lot  10.  Held,  that  the 
deed  was  not  void  for  uncertainty,  but  the  de- 
scription applied  only  to  lot  10,  since  the  ref- 
erence to  the  house  as  situated  on  the  lot  was 
a  part  of  the  description  and  made  it  certain, 
there  being  no  lot  other  than  lot  10  to  which  it 
could  possibly  apply. 

[EM.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  i§  65-79:  Dec.  Dig.  S  38.*] 

6.  Deeds    (J    38*)  —  Descbiptium  —  Suffi- 
ciency. 

Where  a  deed  calls  for  a  part  of  a  larger 
tract  of  land,  and  there  is  no  identification  of 
the  part  intended  to  be  conveyed  by  measure- 
ment or  quantity,  and  nothing  further  in  the 
deed  by  which  the  part  may  be  identified,  there 
is  an  uncertainty  vitiating  the  deed. 

[EM.  Note. — For  other  cases,  see  Deeds,  Gent 
Dig.  {f  65-79;   Dec.  Dig.  {  3&*] 

7.  Deeds    ((   114*)  —  1>E8CBIPtior  —  Suffi- 

OIENCT. 

A  deed  which  called  for  all  of  a  certain  lot, 
being  a  part  of  lot  10  of  block  V  of  a  tract  and 
being  65  feet  front  by  165  feet  deep,  sufficiently 
described  the  tract,  and  embraced  the  entire  lot 
according  to  its  boundaries  on  the  map  of  the 
tract  disclosing  a  lot  of  the  dimensions  specified 
in  the  deed. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {{  316-322,  320-329;   Dec.  Dig.  {  114.*] 

Beatty,  a  J.,  and  Sloss  and  Angellottl,  JJ., 

dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Walter  Bordwell,  Judge. 

Action  by  H.  E.  Hall  against  Cornelius 
Bartlett  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Reversed. 

George  H.  Moore,  for  appellant  Lucius 
M.  Fall,  for  respondents. 

LDRIGAN,  J.  This  la  an  action  In  eject- 
ment in  which  judgment  went  for  defend- 
ants, and  plaintiff  appeals  therefrom  on  a 
bill  of  exceptions.  The  complaint  alleged 
ownership  In  the  plaintiff,  and  right  of  pos- 
session to  "all  that  certain  lot  and  parcel  of 
land  situate  in  the  city  of  Los  Angeles,  co'un- 
ty  of  Los  Angeles,  and  state  of  California, 
and  described  as  follows,,  to  wit:  Lot  ten 
(10)  of  block  'V  of  the  Mott  tract  as  per  map 
of  said  tract  recorded  in  book  14,  page  7, 
miscellaneous  records  of  said  county,  except- 
ing therefrom  any  portion  thereof  Included  in 
Figueroa  street  formerly  Pearl  street  as  In- 
dicated upon  a  plat  of  block  'V  of  the  said 
Mott  trsct  recorded  In  book  53,  page  21,  mls- 
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cellaneons  records  pf  said  Los  Angeles  coun- 
ty." The  answer  denied  title  or  right  of  pos- 
session In  plaintiff,  and  set  up  tbat  defend- 
ants were  tenants  of  one  E.  R.  Fox,  'whom 
ttaey  allege  was  the  owner  of  the  property 
and  entitled  to  its  possession. 

On  tbe  trial  plaintiff  In  support  of  his  title 
Introduced  a  Judgment  roll  In  an  action  en- 
tlUed  WUllam  M.  Peckham  et  al.  v.  B.  R. 
Fox  In  the  superior  court  of  Los  Angeles 
county.  In  which  plaintiff  was  awarded  a 
nuney  Judgment  and  a  decree  foreclosing  a 
Uoi  (Its  nature  does  not  appear)  on  certain 
real  property  In  the  city  of  Los  Angeles  de- 
scribed In  the  Judgment,  which  property  was 
directed  to  be  sold.  The  property  so  ordered 
to  be  sold  was  described  as  situated  in  the 
dty  of  Los  Angeles  and  described  as  follows: 
"Being  part  of  lot  ten  of  block  *V  of  tbe 
Mott  tract,  the  same  being  the  lot  on  ^e 
comer  of  First  street  on  tbe  east  side  of 
Plgneroa  street,  being  stxty-five  feet  front 
by  one  hundred  and  slxty-flre  feet  deep  and 
a  two-story  frame  house  situate  thereon." 
The  return  of  the  sheriff  to  an  order  of  sale 
Issued  pursuant  to  tbe  decree  showed  -that 
the  property  as  described  in  the  Judgment 
was  sold  to  plaintiff.  Two  deeds  made  by 
tbe  sheriff  to  tbe  plaintiff  as  purchaser  at 
the  sale  were  also  offered  by  counsel  for 
plaintiff,  but  at  this  stage  simply  for  the  pur- 
poses of  Identification.  In  them  the  property 
sold  was  described  as  "all  that  certain  lot, 
piece  or  parcel  of  land  situate,  lying  and  be- 
ing In  the  dty  of  Los  Angeles,  county  of  Los 
Angeles  and  state  of  California,  and  bounded 
and  particularly  described  as  follows,  to 
wit:"  (here  follows  the  Identical  description 
contained  In  the  judgment  and  heretofore 
quoted  therefrom).  The  second  deed  was 
made  simply  to  correct  an  error  in  the  execu- 
tion and  acknowledgment  of  the  first. 

In  aid  of  the  deeds  plaintiff  then  Introduc- 
ed in  eyidence  both  the'  map  and  plat  refer- 
red to  In  his  description  of  the  iMroperty  as 
set  forth  In  his  complaint.  The  map  of  tbe 
Mott  tract  showed  a  lot  10  of  block  V  of  that 
tract  to  be  a  lot  fronting  60  feet  on  Grass- 
hopper (now  Figueroa  street)  with  a  depth 
of  165  feet,  and  being  located  60  feet  from 
First  street;  and  a  lot  9  of  the  same  dimen- 
sions lying  between  It  and  First  street  and 
fronting  on  Figueroa  and  First  streets.  The 
plat  of  block  V  of  said  tract  (referred  to  in 
the  complaint  as  recorded  in  book  53,  page 
21)  does  not  identify  either  of  said  lots  9  or 
10.  but  shows  the  two  lots  nearest  tbe  corner 
of  Pearl  (now  Figueroa)  and  First  streets, 
fronting  on  Pearl  street,  to  be  each  60  feet 
wide  and  163.28  feet  deep.  This  offer  of  the 
plat  and  map  was  supplemented  by  testi- 
mony showing  that  there  were  no  other  plats. 
or  maps  of  the  Mott  tract  recorded  In  the 
office  of  the  county  recorder  of  Los  Angeles 
county:  that  the  name  of  Grasshopper  street 
had  been  changed  to  Pearl,  and  this  in  turn 
to  Figueroa,  and  plaintiff  himself  testified 
tiiiat  there  was  no  two-story  frame  house  on 
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the  lot  at  the  comer  of  First  and  Figueroa, 
but  that  there  was  such  a  house  on  lot  10  of 
block  "V"  of  the  Mott  tract;  that  Is,  on  the 
lot  next  to  the  corner.  After  this  proof 
plaintiff  then  offered  In  evidence  the  second 
deed  executed  by  the  sheriff  (corrective  of 
the  first)  and  which  had  theretofore  been 
marked  for  Identification  only,  to  which  tbe 
defendants  objected  on  the  ground  that  tbe 
description  in  tbe  sheriff's  deed  offered  va- 
ried from  the  description 'In  the  complaint, 
and  for  tbe  additional  reason  that  the  de- 
scription in  it  was  so  uncertain  tbat  It  did 
not  describe  any  property,  and  the  property 
could  not  be  identified  thereby.  The  trial 
court  sustained  these  objections  to  the  deed, 
and  rendered  Judgment  in  favor  of  the  de- 
f^idant  The  question  In  this  appeal  is  as 
to  the  correctness  of  the  ruling  of  the  court 
in  this  respect 

The  first  objection  urged  to  the  introduc- 
tion of  the  deed  and  sustained  by  the  court, 
namely,  that  there  was  a  variance  between 
the  description  therein  and  that  In  the  com- 
plaint, need  be  given  no  particular  considera- 
tion. If  the  other  and  more  serious  ground 
of  objection  to  the  deed,  namely,  that  It  was 
void  for  uncertainty  In  its  description,  was 
erroneously  sustained  by  the  trial  court.  It 
is  clear  that  the  complaint  and  the  rejectt>d 
deed  described  the  same  property,  though  in 
a  different  form.  So  that  the  controlling 
point  on  this  appeal  is  whether  the  rejected 
sherUTs  deed  was  or  was  not  void  for  uncer> 
talnty. 

It  Is  undoubtedly  true  that  where  a  deed 
on  Its  face  contains  two  Inconsistent  descrip- 
tions, either  of  which  would  identify  a  differ- 
ent piece  of  property  from  that  described  by 
the  other,  there  Is  disclosed  a.  patent  ambi- 
guity which,  as  a  general  rule,  parol  evidence 
Is  not  admissible  to  remove,  and  the  instru- 
ment is  void  for  uncertainty.  Brandon  v. 
Leddy,  67  Cal.  43,  7  Pac.  33;  Cadwalder  v. 
Nash,  73  Cal.  43,  14  Pac.  3S5.  But  whether 
the  description  Is  uncertain  or  not  is  to  be 
determined  from  an  inspection  of  tbe  entire 
deed,  and  in  considering  it  the  construction 
to  be  put  upon  it  must  not  only  be  a  reason- 
able one  (Civ.  Code,  §  3542)  but  such  an  inter- 
pretation must  be  Indulged  in  as  will  give 
effect  to  tbe  deed  rather  than  defeat  it  Civ. 
Code,  i  3541.  If  from  the  description  In  the 
deed,  taking  into  consideration  all  Its  calls, 
it  is  possible  by  rejecting  calls  which  are 
apparently  false  to  ascertain  its  application 
to  a  particular  tract  of  land  as  embraced 
within  the  description,  the  false  call  will  be 
rejected  and  the  deed  sustained.  Reed  v. 
Spicer,  27  Cal.  58;  Irving  v.  Cunningham, 
(16  Cal.  16,  4  Pac.  706;  1  Green,  on  Bv.  (15th 
Ed.)  301;  2  DevUn  on  Deeds,  §  1016.  In  this 
respect  and  as  declaring  the  rule  for  constru- 
ing tbe  descriptive  parts  of  a  conveyance 
of  real  property  where  the  construction  is 
doubtful,  and  there  are  no  other  sufilcient 
circumstances  for  identifying  it,  the  Code  of 
Civil  Procedure  expressly  provides  in  section 
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2077,  8ubd.  1,  that  "where  there  are  certain 
definite  and  ascertained  particulars  in  the 
description,  the  addition  of  others  which  are 
indefinite,  unluiown  or  false,  does  not  fras- 
trate  the  conveyance,  and  it  is  to  be  constru- 
ed by  the  first-mentioned  particular." 

Now  to  come  to  a  consideration  of  the 
description  in  the  deed  in  question.  It  re- 
fers to  the  Hott  tract,  and  when  we  examine 
the  plat  of  that  tract  we  find  lots  9  and  10 
designated  thereon.  A  portion  of  the  descrip- 
tion in  the  deed  refers  to  the  property  as 
"part  of  lot  10  of  block  V  in  the  Mott  tract, 
the  same  i>eing  the  lot  on  the  comer  of  First 
street  on  the  east  side  of  Figueroa."  It  is 
this  portion  of  the  deed  which  it  is  claimed 
shows  two  inconsistent  descriptions — a  spe- 
cific reference  by  number  to  lot  10,  and  also 
a  description  which  embraces  lot  9,  because 
while  the  latter  lot  is  not  expressly  mention- 
ed, it  is  the  one  wliich  answers  the  general 
call  for  a  lot  at  the  "comer  of  First  street 
on  the  east  side  of  Figueroa."  Taking,  how- 
ever, this  portion  of  the  description  as  we 
find  it,  if  there  were  nothing  else  in  the  deed. 
It  does  not  necessarily  follow  that  there  was 
a  patent  ambiguity  in  the  description.  There 
l>eing  a  definite  reference  to  lot  10  of  block 
V  of  the  Mott  tract,  the  words  of  further 
reference  to  the  lot  conveyed  as  "the  same 
being  the  lot  on  the  comer  of  First  street 
on  the  east  side  of  Figueroa,"  would  not 
necessarily  be  construed  as  Infiexlbly  loca- 
tive, and  hence  a  distinctively  inconsistent 
description  when  compared  with  the  special 
reference  to  lot  10.  The  word  "on"  in  the 
description  may  be  construed  as  the  equiva- 
lent of  "near  to"  or  "at,"  as  simply  denoting 
contiguity,  neighborhood  or  proximity.  Be 
that  as  it  may,  however,  and  conceding  that 
if  the  description  above  quoted  constituted 
the  entire  description  of  the  property  in  the 
deed,  it  would  fall  within  the  rule  of  Bran- 
don V.  Leddy  and  similar  cases,  and  be  void 
for  uncertainty,  still  it  is  quite  clear  that 
when  the  whole  description  of  the  deed  Is 
considered  that  the  call  for  a  lot  on  the  cor- 
ner of  First  and  Figueroa  streets  (wnich  is 
what  the  second  call  in  this  particular  de- 
scription really  amounts  to)  is  really  a  false 
call,  and  should  be  rejected.  That  this  is 
true  needs  no  particular  elaboration.  Conced- 
ing that  the  description  applied  equally  to 
lot  10  of  block  V  of  the  Mott  tract,  and  to 
block  9  thereof,  as  being  on  the  comer  of 
First  and  Figueroa  streets,  and,  if  this  were 
all  the  description,  it  would  be  void  for  un- 
certainty. It  is  apparent  that  this  uncertain- 
ty is  removed,  and  the  description  attaches, 
to  lot  10  when  we  consider  the  additional 
terms  of  description  of  the  lot  intended  to  be 
conveyed  as  embraced  within  the  terms 
"and  the  two-story  house  situated  thereon." 
It  Is  the  lot,  whether  it  be  lot  10  or  the  lot 
on  the  corner  of  First  and  Figueroa  streets 
(lot  9),  with  a  two-story  house  situated  there- 
on which  was  being  conveyed.  The  evidence 
shows  that  a  two-story  house  was  situated 


on  lot  10  and  that  there  was  no  house  situat- 
ed on  the  lot  on  the  comer  of  First  and  Fig- 
ueroa streets  of  the  Mott  tract — ^lot  9.  In 
fact,  It  was  shown  that  there  was  no  lot  on 
any  of  the  comers  of  First  and  E^gueroa 
streets  which  might  by  any  possibility  be 
embraced  within  the  d^criptlon  in  the  deed 
upon  which  any  house,  two  story  or  other- 
wise, was  located.  There  was  no  lot  which 
might  by  any  construction  be  embraced 
within  the  calls  and  upon  which  any  house 
was  constructed  except  lot  10,  and  it  was  up- 
on this  lot  that  the  house  stood.  There  can 
be  no  question  that  this  reference  to  the 
house  as  situated  on  the  lot  conveyed  was  a 
part  of  the  description.  Bumham  v.  Stone, 
101  Cal.  164-170,  35  Pac.  627:  Chapman  v. 
Zoberlein,  152  Cal.  216,  92  Pac.  188.  Counsel 
does  not  contend  to  the  contrary,  and  this 
be}ng  true  it  would  appear  that  the  call  for 
a  lot  on  the  comer  of  First  and  Figueroa 
streets  when  considered  in  connection  with 
the  entire  description  In  the  deed  must  be 
regarded  as  a  false  call.  It  may  be  said  in 
this  connection  that  if  taking  into  consider- 
ation the  reference  to  a  two-story  house  as 
being  situated  on  the  lot  conveyed,  it  does 
not  apply  to  lot  10,  there  Is  no  other  lot  to 
which  it  could  possibly  apply. 

It  is  insisted,  further,  by  respondent  that 
the  description  is  indefinite  and  uncertain 
because  it  calls  for  a  "part  of  lot  10"  with- 
out describing  or  designating  what  part.  Of 
course,  where  a  deed  calls  for  a  part  of  a 
larger  tract  of  land,  and  there  is  no  Identi- 
fication of  the  part  Intended  to  be  conveyed 
by  measurement  or  quantity,  and  nothing 
further  in  the  deed  by  which  the  part  may 
be  identified,  there  is  an  uncertainty  which 
vitiates  the  conveyance.  But  this  is  not  the 
case  here.  The  deed  calls  for  "all  that  cer- 
tain lot  •  •  •  being  part  of  lot  10  of 
Block  'V  of  the  Mott  tract  •  •  •  betog 
sixty-five  feet  front  by  one  hundred  and  six- 
ty-five feet  deep."  Having  determined  from 
the  description  taken  as  a  whole  that  the 
land  which  was  intended  to  be  conveyed  was 
lot  10  of  block  V  of  the  Mott  tract,  as  dis- 
tinguished from  any  other  lot,  it  further  ap- 
pears that  the  dimensions  of  that  lot  intended 
to  be  conveyed  were  65  feet  front  by  165  feet 
deep.  While  It  Is  tme  that  the  deed  opens 
the  description  by  a  call  for  a  part  of  the  lot, 
it  designates  the  part  as  "being  sixty-five 
feet  front  by  one  hundred  and  sixty-five  feet 
deep."  The  measurement  calls  are  sufilclent 
to  Include  all  of  lot  10,  which  appears  to 
have  a  frontage  of  60  feet  by  165  feet  deep, 
as  delineated  upon  the  map  of  the  Mott 
tract.  While  the  call  for  a  "part  of  the  lot" 
would  have  of  itself  been  an  indefinite  call, 
still  as  it  is  followed  by  a  reference  to  meas- 
urements which  are  sufficient  to  describe  and 
embrace  the  entire  tract  according  to  the 
map  referred  to,  under  familiar  rules  of  con- 
struction the  Indefinite  description  must  give 
way  to  the  definite'  one,  and  If  the  latter  is 
sufficient  to  embrace  the  entire  lot  according 
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to  its  bonndarles  on  the  map  it  must  control 
and  be  given  effect;  and  tbat  It  is  there 
can  be  no  question. 

Tliis  is  all  the  consideration  we  feel  nec- 
essary to  give  to  this  subject. 

We  are  satisfied  that  under  the  proofs 
made  the  court  should  have  admitted  the 
sheriff's  deed  to  plaintiff  in  evidence. 

The  judgment  appealed  from  is  reversed. 

We  concur:  SHAW,  J.;  MELVIN,  J.; 
HENSHAW,  J. 

We  dissent:  BEATTY,  C.  J.;  SLOSS,  J.; 
ANGBLLOTTI,  J. 

BEATTY,  C.  J.  I  dissent.  It  is  perhaps 
not  very  material,  but  it  does  sufficiently 
appear  from  the  record  that  the  demanded 
premises  were  sold  to  the  plaintiff  in  exe- 
cution of  a  decree  foreclosing  a  mechanic's 
lien.  The  material  point  is  that  it  was  a 
sale  under  execution,  a  transaction  in  which 
the  policy  of  the  law  and  the  rights  of  the 
jndgment  debtor  require  that  nothing  shall 
be  done  or  omitted  by  the  execution  credlt- 
'  or  contrary  to  law  which  will  have  a  tend- 
oicy  to  prevent  competition  in  the  bidding. 
The  law,  among  other  things,  requires  a 
definite  description  of  the  property  to  be 
sold,  and  I  can  conceive  of  no  more  fatal 
defect  of  description  than  the  offer  for  sale 
of  a  part  of  a  lot  without  describing  the 
part  Here  there  was  no  such  description. 
The  dimensions,  65  by  165  feet,  contained 
In  the  description  refer  by  proper  grammati- 
cal construction  to  the  lot^the  whole  lot — 
an  tmdefined  portion  of  which  was  to  be  sold, 
and  this  construction  is  corrotK>rated  by  the 
fact  that  they  Include  the  whole  lot  and  five 
feet  of  frontage  more  than  the  whole.  In 
a  voluntary  sale  upon  terms  satisfactory  to 
the  vendor  a  description  as  vague  and  am- 
Idgnous  as  this  might  justly  be  aided  by  a 
liberal  and  benevolent  construction  in  favor 
of  tl»e  vendee,  but  an  execution  sale  requires 
the  application  of  a  stricter  rule.  Cadwal- 
der  V.  Nash,  73  Cal.  48,  14  Pac.  385.  "It  is 
of  the  utmost  imiK>rtance  that  land  to  be 
sold  at  execution  sale  should  be  so  definitely 
described  as  to  inform  the  public  what  par- 
ticular tract  will  be  offered  to  purchasers, 
and  each  bidder  what  land  he  will  get  if  his 
should  be  the  best  offer  at  the  sale.  Other- 
wise bidding  would  be  discouraged  Instead  of 
promoted,  and  the  right  of  the  defendant 
sacrificed.  To  find  out  what  land  is  to  be 
sold,  purchasers  loolc  to  the  proceedings  by 
vlrtne  of  which  the  sale  is  to  take  place, 
wUch  are,  in  the  present  case,  the  levy,  the 
judgment,  and  the  order  of  sale.  If  from 
these  an  intended  purchaser  would  be  left  in 
hopeless  uncertainty  as  to  where  and  what 
the  land  is,  he  will  be  deterred  from  buying, 
at  least  for  anything  like  a  reasonable  price." 
Pfeiffer  v.  Lindsay,  66  Tex.  123.  1  S.  W.  264. 


It  Is  a  significant  circumstance  that  the  val- 
uable house  and  lot  here  In  question  was 
purchased  at  the  execution  sale  for  five  dol- 
lars. 

(15g  Cal.   632) 

POLK  V.  SLEEPER.     (S.  F.  5.278.) 
(Supreme  Court  of  California.    Nov.  22,  1910.) 

1.  Public  Lanos  (I  144*)— State  Lands- 
Rights  OF  PunCHASEBS. 

One  who  has  merely  filed  an  application  to 
purchase  state  land,  but  who  has  not  procured 
the  approval  thereof  nor  a  certificate  of  pai> 
chase,  and  who  has  not  paid  any  part  of  the 
price,  has  acquired  only  a  personal  right  which 
does  not  survive  him,  and,  on  his  death,  bis  es- 
tate bad  no  interest  therein,  and  neither  his  ad- 
ministrator nor  any  person  interested  in  his 
estate  has  any  right  to  the  land  by  virtue  of  the 
application. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  $$  391-399;   Dec.  Dig.  |  144.»] 

2.  oonstitutional  law  (§  93*)  —  vested 
Rights— Application  to  Puechase  State 
Lands. 

One  who  has  merely  filed  an  application  to 
purchase  state  land,  and  who  has  not  procured 
the  approval  thereof,  nor  a  certificate  of  pur- 
chase, and  who  has  not  paid  any  part  of  the 
price,  has  no  such  vested  right  as  will  prevent 
termination  by  the  state  of  the  opportunity  to 
purchase  by  a  repeal  of  the  statute  providing 
for  a  sale  of  the  land. 

[E^.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §  183 ;   Dec.  Dig.  |  93.*] 

3.  Public  Lands  (§  144*)— Rights  op  Pxjb- 
CHASEKS— Statutes. 

Under  Pol.  Code,  |§  3515,  3523,  providing 
that  certificates  of  purchase  and  the  rights  ac- 
quired thereunder  are  subject  to  sale,  and  de- 
claring that,  where  a  patent  for  lands  is  issued 
in  the  name  of  a  decedent,  the  title  vests  in  his 
heirs,  an  applicant  for  the  purchase  of  state 
iand  who  procures  the  approval  of  bis  applica- 
tion and  a  certificate  of  purchase,  and  who  has 
paid  a  part  of  the  price,  acquires  an  interest 
m  the  land  which  is  the  suliject  of  sale,  and 
which  survives  his  death,  so  that  a,  patent  can 
be  issued  in  due  course. 

[E3d.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  {{  391-399;   Dec.  Dig.  §  144.*: 

4.  Public  Lands  (|  144*)- Application  fob 
Purchase— Contests.  . 

In  an  action  to  determine  a  contest  for  the 
purctiase  of  state  swamp  land,  originating  in 
the  state  land  office,  and  referred  by  the  Sur- 
veyor General  under  Pol.  Code,  §  3414  et  seq., 
to  the  superior  court  for  adjudication,  tlie  con- 
testant, failing  to  make  out  a  case  in  favor  of 
his  o\yn  application,  may  have  an  adjudication 
as  to  the  validity  of  defendant's  claim,  with  the 
result  that,  if  the  defendant  is  also  found  to  be 
without  right,  a  decree  shall  be  given  that  nei- 
ther party  is  entitled  to  purchase,  but  the  legal 
representative  of  an  applicant  who  died  before 
the  approval  of  his  application  and  the  issu- 
ance of  a  certificate  of  purchase,  and  the  pay- 
ment of  any  part  of  the  price,  has  no  such  in- 
terest in  the  land  as  will  entitle  him  to  an  ad- 
judication of  the  right  of  another  applicant  for 
the  purchase  of  the  same  land. 

[EM.  Note. — ^Por  other  cases,  see  Public  Lands, 
Cent.  Dig.  §|  391-399 ;    Dec.  Dig.  §  144.*] 

5.  Public  Lands  (8  144*)- Application  fob 
PuKCHASE — Contests. 

Pol.  Code,  i  3414.  authorizing  a  contest  be- 
fore the  Surveyor  General  concerning  the  ap- 
proval of  a  sur\'ey  or  location  of  state  land,  or 
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a  certificate  of  Dnrchase,  etc.,  does  not  authorize 
the  initiation  ot  a  contest  by  one  wiio  does  not 
himself  seeli  to  purchase  the  land,  or  who  has 
no  interest  in  the  land  which  he  may  protect  in 
some  action,  but  the  contest  authorized  is  one 
solely  for  the  protection  of  some  right  of  the 
party  contesting  which  is  entitled  to  protection. 
[Eld.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  iS  391-399;   Dec.  Dig.  f  144.*] 

6.  PnBUC  Lands  (J  144*)— Application  foe 

Pdhchase— Contests. 

Under  Pol.  Code,  $  3414,  authorizing  con- 
tests before  the  Surveyor  General  concerning 
the  approval  of  a  survey  or  location  of  state 
land,  or  certificate  of  purchase,  and  providing 
for  the  transfer  of  the  contest  to  the  superior 
court,  and  section  3415,  as  amended  in  1907  (St. 
1907,  c.  300),  authorizing  any  person  legally 
<]ualified  to  purchase  public  land  to  intervene 
in  the  action  after  the  transfer  thereof,  the  only 
questions  involved  in  the  action  are  those  aCEect- 
ing  the  relative  rights  of  the  parties  thereto,  and 
the  only  person  who  can  intervene  is  one  legally 
qualified  to  purchase  from  the  state,  who,  after 
the  order  of  transfer,  presents  his  own  applica- 
tion of  purchase,  and  a  cause  of  action  by  an 
applicant  who  has  merely  filed  his  application 
to  purchase,  but  who  has  not  procured  the  ap- 
proval thereof,  nor  a  certificate  of  purchase,  and 
who  has  not  paid  any  part  of  the  price,  ter- 
minates on  bis  death,  and  bis  personal  repre- 
sentative may  not  prosecute  the  action,  notwith- 
standing Code  Civ.  Proc.  $  385,  providing  that 
an  action  does  not  abate  by  the  death  of  a  party 
where  the  cause  of  action  survives. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §|  391-399;    Dec.  Dig.  {  144.*r 

In  Bank.  Appeal  from  Superior  Court, 
Mendocino  County;  J.  Q.  White,  Judge. 

Action  by  Thomas  W.  Polk,  prosecuted 
after  bis  death  by  Robert  T.  Polk,  as  ad- 
ministrator, against  Moreau  Sleeper,  prose- 
cuted after  his  death  against  Ed.  Sleeper, 
as  administrator.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Crawford  &  Crawford  and  Mannon  & 
Mannon,  for  appellant  Herbert  V.  Keeling, 
(or  respondent 

ANGELOm,  J.  Tbis  is  an  appeal  from 
a  Judgment  that  plaintiff  take  nothing,  that 
the  action  be  dismissed,  and  that  defendant 
bave  and  recover  bis  costs  taxed  at  $2.25, 
In  an  action  to  determine  a  contest  for  the 
purchase  from  the  state  of  certain  swamp 
and  overflowed  land  in  Lake  county,  origi- 
nating in  the  state  land  office  between  Thom- 
as W.  Polk  and  Moreau  Sleeper,  and  referred 
by  the  Surveyor  General  on  June  2,  1886, 
under  section  3414  et  seq.,  Pol.  Code,  to  the 
superior  court  of  said  county  for  adjudica- 
tion. The  judgment  was  entered  on  sustain- 
ing a  demurrer  to  plaintiff's  fourth  amended 
complaint  From  the  original  complaint, 
which  is  brought  up  as  a  part  of  the  Judg- 
ment roU,  It  appears  that  tbis  action  was  In- 
stituted by  the  contestant  Thomas  W.  Polk, 
by  the  filing  of  such  complaint  within  60 
days  after  the  order  of  reference,  viz.,  on 
July  10,  1886.  The  fourth  amended  com- 
plaint was  not  ffied  until  the  9th  day  of 
January,  1908.    The  demurrer  having  been 


Interposed,  the  action  'was  transferred  to  the 
superior  court  of  Mendocino  county  on  ac- 
count of  the  disqualification  of  the  Judge 
of  Lake  county,  and  on  November  23,  1908, 
this  demurrer  was  sustained,  and  the  judg- 
ment appealed  from  thereupon  entered. 

Among  other  grounds  of  demurrer  was 
that  of  want  of  facts  to  constitute  a  cause 
of  action  and  want  of  legal  capacity  on  the 
part  of  plaintiff's  administrator  to  sue. 

From  the  allegations  of  the  fourth  amend- 
ed complaint  It  appears  that  this  action  ban 
outlived  both  of  the  original  parties.  It  Is 
alleged  that  contestant,  Thomas  W.  Polk, 
died  on  November  13, 1899,  and  that  Moreau 
Sleeper  died  on  December  15,  1889.  The 
complaint  shows  that  on  November  18,  1885, 
the  register  of  the  state  land  office  Issued 
to  said  Moreau  Sleeper  a  certificate  of  pur- 
chase for  said  land  based  upon  an  applica- 
tion therefor  made  by  blm  on  December  3, 
186S,  but  it  is  stated  that  the  same  was  ille- 
gally Issued ;  the  facts  upon  which  the  claim 
of  illegality  is  based  being  alleged.  The  con- 
testant presented  bis  own  application  to  pur- 
chase the  said  land  on  May  29,  1886,  and 
this  was  followed  by  Ihe  order  of  reference  - 
of  June  2,  1886.  Because  of  Sleeper's  prior 
application  and  certificate  of  purchase  con- 
testant's application  was  never  approved.  It 
Is  claimed  that  all  of  his  rights  In  the  mat- 
ter abated  with  his  death,  and  that  conse- 
quently the  fourth  amended  complaint  states 
no  cause  of  action,  and  shows  the  adminis- 
trator to  be  without  legal  capacity  to  main- 
tain the  contest. 

The  claim  of  defendant's  attorney  that  all 
rights  of  Thomas  W.  Polk  to  purcliase  this 
land  under  his  application  abated  with  his 
death  and  did  not  descend  to  his  heirs,  it 
he  had  any,  or  to  the  administrator  of  his 
estate,  Is  not  disputed  by  counsel  for  plaintiff. 
This  claim  appears  to  us  to  be  well  based.  The 
effect  of  our  statutes  is  that  the  right  of  one 
who  has  merely  filed  an  application  to  pur- 
chase state  land  and  whose  application  has 
never  been  approved  (tnd  who  has  received 
no  certificate  ot  purchase  or  paid  any  part 
ot  the  purchase  price  is  purely  a  personal 
right  which  does  not  survive  blm.  The  au- 
thorities in  this  state  are  clear  upon  the 
proposition  that  an  applicant  so  situated  has 
no  such  vested  right  as  will  prevent  a  ter- 
mination by  the  state  of  the  opportunity  to 
purchase  by  a  repeal  of  the  law  providing 
for  a  sale  of  the  land.  These  authorities 
are  fully  discussed  and  the  same  conclusion 
reached  in  the  case  of  Messenger  v.  Kings- 
bury (S.  P.  No.  5,252,  decided  November  21, 
1910)  112  Pac.  65.  We  think  it  is  clear  that 
an  applicant  so  situated  has  nothing  more 
than  a  purely  personal  right  to  himself  pro- 
ceed with  the  purchase  so  long  as  the  state 
does  not  change  its  laws  relating  to  the  sale 
of  the  land.  It  was  held  In  Cadlerque  v. 
Duran,  49  Cal.  356,  that  "a  party  who  lias 
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only  filed  an  application  to  parchase  lias 
acquired  no  right  which  he  can  transfer  to 
another."  The  same  conclusion  was  reached 
in  People  t.  Blake,  84  Cal.  611,  22  Pac.  1142. 
24  Pac.  313,  and  these  cases  are  approTlng- 
ly  dted  in  Anderson  v.  Toakum,  94  Cal.  227. 
29  Pae  500,  28  Am.  St.  Rep.  121.  A  distinc- 
tion has  been  made  by  this  court  between 
such  cases  and  a  case  where  the  application 
has  been  approved  and  a  jMrtion  of  the  pur- 
chase money  paid  and  the  applicant  holds 
a  certificate  of  location  (Stanway  t.  Rublo, 
51  Gal.  41),  and  also  a  case  where  the  pur- 
chaser has  received  a  certificate  of  purchase. 
Wholey  v.  Cavanaugh,  88  Cal.  132,  26  Pac. 
1112.  As  to  the  latter  class  of  cases  there 
can  be  no  question,  of  course.  In  view  of  the 
statutory  provision  that  "certificates  of  pur- 
chase, and  ali  rights  acquired  thereunder, 
are  subject  to  sale,  by  deed  or  assignment," 
etc.  Pol.  Code,  |  3515.  And  undoubtedly 
where  an  applicant  has  proceeded  so  far  as 
to  obtain  an  interest  in  the  land  that  is  ca- 
pable of  transfer  his  interest  will  survive 
his  death,  and  a  patent  can  be  Issued  in  due 
course.  See  section  3523,  Pol.  Code.  But, 
as  to  the  applicant  whose  application  has  not 
been  approved  and  who  has  paid  nothing, 
the  effect  of  the  decisions  is  that  there  is 
no  such  interest  in  the  land  as  constitutes 
property  capable  of  transfer.  Our  statutes 
relating  to  the  sale  of  public  lands  make  no 
provision  the  effect  of  which  would  be  to 
enable  any  one  to  succeed  to  the  right  of  an 
applicant  so  situated  in  the  event  of  his 
death,  as  has  been  done  by  the  United  States 
in  regard  to  pre-emption  and  homestead 
daims.  The  decisions  as  to  pre-emption 
claims  are  to  the  effect  that,  in  the  absence 
of  such  a  statute  on  the  subject,  the  privi- 
lege given  by  the  government  would  lapse 
with  the  death  of  the  applicant  so  situated 
and  the  land  be  open  to  entry  by  any  one, 
and  that,  where  such  a  statute  exists,  the 
title  subsequently  acquired  from  the  govern- 
ment comes  to  the  persons  taking  it  not 
through  the  applicant,  but  directly  from 
the  government  by  virtue  of  the  privilege 
of  purchase  expressly  given  by  the  statute. 
It  is  also  held  ttiat  in  such  a  case  the  land 
Is  not  subject  to  devise  by  the  pre-emptor, 
and  cannot  be  sold  In  satisfaction  of  his 
debts  or  for  the  expenses  of  administration. 
See  Elliott  v.  Figg,  59  Cal.  117;  Wittenbrock 
V.  Wbeadon,  128  Cal.  150,  60  Pac.  664,  79 
Am.  St.  Rep.  32.  The  same  is.  well  settled 
as  to  homestead  claims.  See  32  Cya  834. 
As  said  before,  our  statutes  make  no  provi- 
sion whatever  for  such  cases.  The  situa- 
tion here  is  exactly  the  same  as  it  would  be 
In  regard  to  a  pre-emption  claimant  from  the 
United  States  similarly  circumstanced,  in  the 
absence  of  any  statutory  provision  for  suc- 
cession to  the  rights  of  the  claimant  Thom- 
as W.  Polk  at  the  time  of  his  death  had  at 
most  merely  a  purely  personal  privilege  to 
purchase  this  land,  which  lapsed  with  his 
death,  leaving  the  land  so  far  as  his  applica- 


tion was  concerned  open  for  acquirement 
by  any  other  qualified  purchaser.  His  estate 
could  have  no  interest  therein,  and  neither 
I  his  administrator  nor  any  person  interested 
in  bis  estate  has  any  right  in  regard  to  this 
land  by  virtue  of  anything  done  by  him. 

As  we  have  suggested,  these  conclusions 
are  not  disputed  by  counsel  for  appellant, 
but  it  is  claimed  that,  the  action  having  been 
originally  commenced  by  the  contestant  un- 
der the  order  of  reference  made  by  the  Sur- 
veyor General,  it  may  be  continued  by  the 
administrator  of  his  estate  for  the  sole  pur- 
pose of  protecting  the  state  by  obtaining  an 
adjudication  as  to  the  validity  of  the  cer- 
tificate of  purchase  held  by  the  original  de- 
fendant. This  claim  is  based,  we  suppose, 
upon  the  doctrine  established  by  the  deci- 
sions that  in  an  action  of  this  character  it 
is  the  right  of  the  contestant,  notwithstand- 
ing he  falls  to  make  out  a  case  in  favor  of 
his  own  application,  to  have  an  adjudication 
as  to  the  validity  of  the  defendant's  claim, 
with  the  result  that,  if  the  defendant  be  also 
found  to  be  without  right,  a  decree  shall  be 
given  that  neither  plaintiff  nor  defendant 
is  entitled  to  purchase.  See  Perrl  v.  Beau- 
mont 91  bai.  30.  27  Pac.  534.  The  decisions 
in  regard  to  this  proposition  may  be  based 
solely  on  the  fact  that  the  contestant  al- 
though he  does  not  show  himself  entitled 
under  his  pending  application,  may  never- 
theless be  aggrieved  by  the  failure  of  the 
court  to  also  adjudge  the  defendant's  appli- 
cation void.  For  instance,  in  Perrl  v.  Beau- 
mont, supra,  where  Perrl,  the  original  con- 
testant, was  appealing  from  a  Judgment  sim- 
ilar to  the  one  here  Involved,  it  was  said: 
"It  cannot  be  said  that  the  plaintiff  is  not  ' 
aggrieved  by  the  failure  of  the  court  to  de- 
cide this  part  of  the  controversy,  and  adjudge 
defendant's  application  void.  The  plaintiff 
is  an  actual  settler  on  the  land,  and  has  val- 
uable improvements  thereon.  In  addition  to 
this,  he  is  possessed  of  all  the  personal  qual- 
ifications which  would  entitle  him  to  pur- 
chase if  the  land  were  surveyed,  and  It  is 
alleged  that  be  desires  to  purchase  it.  It 
is  clear,  therefore,  that  he  has  an  interest 
in  preventing  defendant  from  acquiring  the 
legal  title  from  the  state."  Of  course,  in 
view  of  what  we  have  heretofore  said,  none 
of  this  can  be  true  as  to  the  deceased  or  his 
legal  representative,  who  Is  the  only  exist- 
ing claimant.  It  is  settled  by  Dollemuayer 
V.  Pryor,  150  Cal.  1,  87  Pac.  616,  that  the 
provisions  of  section  3414,  Pol.  Code,  pro- 
viding for  the  initiation  of  a  contest  before 
the  Surveyor  General  and  the  reference  of 
that  contest  to  the  superior  court  of  the 
county  in  which  the  land  is  situated  for  de- 
termination, do  not  authorize  the  initiation 
of  such  a  contest  by  one  who  does  not  him- 
self seek  to  purchase  the  land  or  who  has 
no  Interest  in  the  land  which  he  would  be 
entitled  to  protect  in  some  action  or  proceed- 
ing. In  that  case  an  order  of  reference  made 
by  the  Surveyor  General  upon  the  protest  of 
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Pryor,  "who  had  neither  possession,  Inter- 
est, nor  claim,"  was  held  to  be  absolutely 
Told  and  insufficient  as  a  basis  for  any  pro- 
ceeding In  the  superior  court  It  was  said 
that  "a  mere  sentimental  Interest,  or  a  gen- 
eral interest  as  a  citizen  In  the  protection  of 
state  property,  •  *  *  or  even  the  par- 
ticular Interest  which  a  qualified  person, 
privileged  to  purchase  state  lands  and  ex- 
pectlikg  at  some  future  time  to  apply  for  the 
particular  tract  in  question,  but  who  is  not 
a  settler  thereon,  might  have  in  preventing 
or  delaying  a  prior  applicant,  would  not  be 
a  sufficient  interest  to  authorize  such  a  con- 
test" The  contest  thus  authorized  Is  one 
solely  for  the  protection  of  some  right  of 
the  party  contesting  which  is  entitled  to  pro- 
tection. It  is  this  contest  between  contest- 
ant and  contestee  which  may  be  initiated 
and  referred  under  section  3414,  Pol.  Code, 
and  It  is  this  contest  alone  that  Is  referred  to 
in  the  succeeding  sections  (3415  to  3417).  The 
only  parties  concerned  in  the  action  are  the 
parties  who  properly  become  parties  to  the 
contest  in  the  Surveyor  General's  office  and 
whose  rights  have  been  referred  by  that  of- 
ficer to  the  courts  for  adJudicatioUr  and  prior 
to  the  amendment  of  section  3416,  Pol.  Code, 
In  1907,  no  other  person  could  intervene  in 
the  action  commenced  under  said  reference. 
This  was  definitely  settled  in  Toule  v.  Thom- 
as, 146  Cal.  537,  80  Pac.  714,  and  reaffirmed 
in  Youle  v.  Thomas,  150  Cal.  676,  91  Pac. 
584.  The  amendment  of  1907  authorizes  such 
an  Intervention  only  by  one  legally  qualified 
to  purchase  from  the  state  public  lands  of 
the  same  character,  who,  after  the  order  of 
reference,  presents  his  own  application  to 
purchase  the  land  or  a  portion  thereof,  to 
the  Surveyor  General.  The  only  questions 
Involved  In  the  action  are  those  affecting  the 
relative  rights  of  the  parties  thereto.  The 
state  is  in  no  sense  a  party  to  the  action. 
Where  all  possible  rights  of  the  contestant 
and  those  claiming  under  him  in  regard  to 
the  land  lapse  by  reason  of  his  death,  it 
would  appear  to  necessarily  follow  that  the 
particular  contest  referred  must  end.  In  the 
absence  of  the  Intervention,  under  section 
3415,  Pol.  Code,  as  amended  in  1907  (St  1907, 
c.  300),  of  some  person  who  had  applied  to 
the  Surveyor  General  to  purchase  the  land 
or  a  portion  thereof.  The  contestant's  cause 
of  action  does  not  survive  him,  and  section 
385,  Code  Civ.  Proc,  providing  that  "an  ac- 
tion or  proceeding  does  not  abate  by  the 
death  of  a  party  •  •  •  If  the  cause  of 
action  survive  or  continue,"  and  providing 
for  the  substitution  of  the  representative  of 
the  deceased,  has  no  application.  In  the  ab- 
sence of  statutory  provision  for  Its  contlnu-' 
ance,  the  action  abated  with  the  contestant's 
death.  The  question  we  have  discussed  does 
not  appear  to  have  been  suggested  upon  the 
former  appeal  in  this  ease  (Polk  v.  Sleeper, 


143  Cal.  70,  7C  Pac.  819),  and  there  is  noth- 
ing in  the  opinion  then  filed  that  can  be  con- 
strued as  purporting  to  decide  it.  In  fact, 
all  that  is  said  therein  as  to  the  nature  of 
the  action  and  the  rules  applicable  thereto 
is  In  line  with  the  views  we  have  discussed. 

From  what  we  have  said  it  follows  that, 
in  view  of  the  facts  made  Icnown  to  the  trial 
court  by  the  fourth  amended  complaint,  the 
judgment  that  the  action  be  dismissed  was 
correct  No  point  is  made  here  as  to  the 
correctness  of  the  Judgment  In  so  far  as  it 
awards  respondent  $2.25  costs  against  appel- 
lant, and  we  have  not  considered  that  ques- 
tion and  express  no  opinion  thereon. 

The  Judgment  appealed  from   is  affirmed. 

We  concur:  SHAW,  J.;  LORIQAN,  J.; 
MELVIN,  J.;   SLOSS,  J.;  HENSHAW,  J. 

(15S  Cal.  cae) 

SAN  JOAQUIN  &  KINGS  RIVER  CANAL 
&   IRRIGATION  CO.    v.   FRESNO 
FLUME  &  IRRIGATION  CO. 
MILLER  &  LUX  v.  FRESNO  FLUME  &  IR- 
RIGATION CO.    (S.  F.  4,022  and  4,923.) 
(Supreme  Court  of  C!allfomia.    Nov.  22,  1910. 
Rehearing  Denied  Dec  22,  1910.) 

1.  Waters  and  Wateb  Coubsbs  (J  53*)— Ri- 
FABiAN  Rights— Dams. 

A  lower  riparian  owner  mast  show  some 
damage  in  order  to  restrain  an  upper  owner 
from  the  beneficial  use  of  the  water,  so  that  an 
upper  riparian  owner  may  dam  the  waters  of 
a  stream  for  the  purpose  of  floating  logs  there- 
in, if  such  use  did  not  interfere  with  the  water 
rights  of  the  lower  owner. 

[Bid.  Note. — ^For  other  cases,  see  Waters  and 
Water  Courses,  C^nt  Dig.  f  45;  Dec.  Dig.  S 
53.*] 

2.  CoMvoN  Law  (|  14*)— Operation— CHANas 
OF  Ooumon-Law  Rule. 

If  a  rule  of  common  law  is  unfitted  to  the 
changed  conditions  existing  in  this  state,  so  ttiat 
its  application  will  worlc  hardship,  the  Supreme 
Ourt  will  not  follow  it. 

[Ed.  Note. — For  other  cases,  see  Common  Law, 
CJent  Dig.  {  3;   Dec.  Dig.  {  14.*] 

3.  Waters  and  Water  Courses  (S  116*)— 
Riparian  Rioiits. 

The  impounding  and  distribution  of  flood 
and  storm  waters  is  not  prohibited  by  law,  but 
rather  encouraged,  where  it  does  not  substan- 
tially damage  the  existing  riparian  rights  of 
others. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  116.*] 

In  Haul;.  Appeals  from  Superior  Court, 
Fresno  County;  H.  Z.  Austin,  Judge. 

Actions  by  the  San  Joaquin  &  Kings  River 
Canal  &  Irrigation  Company  and  by  Miller 
&  Lux,  against  the  Fresno  Flume  &  Irriga- 
tion Company.  From  Judgments  for  defend- 
ant in  each  case,  and  orders  denying  motions 
for  a  new  trial,  plaintiffs  appeal.    Affirmed. 

Houghton  &  Houghton,  Frank  H.  Short, 
and  Edward  F.  Treadwell,  for  appellants.  L> 
L  Cory  and  Ooodfellow  &  Eells,  for  respon- 
dent 


*For  other  cue*  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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HEXSHAW,  J.  Tbese  appeals  present  the 
same  qnestions,  and  may,  therefore,  be  con- 
sidered and  decided  together.  Stevenson 
creek  is  a  small  stream  tributary  to  the  San 
Joaquin  river.  In  dry  seasons  of  the  year 
its  waters  do  not  reach  the  latter.  In  Its 
course  through  the  mountains  it  flows  Into, 
through,  and  out  of  a  flat  tract  of  land — "a 
mountain  meadow" — about  85  mUes  distant 
from  plaintiffs'  lands.  Defendant  construct- 
ed a  dam  across  the  caQon  at  the  lower  end 
of  this  mountain  meadow  impounding  the 
rain,  storm  and  flood  waters  of  the  adjacent 
hills,  and  converting  the  mountain  meadow 
into  a  lake.  Into  thlS'  lake  it  brought  timber 
from  its  forests,  and  out  of  this  lake  for  sev- 
tsal  miles  down  the  channel  of  Stevenson 
creek  it  conducted  a  V  flume,  and  by  the 
waters  of  the  lake  carried  its  timber  down 
the  V  flume  out  of  the  watershed  of  the  creek 
to  its  mills  and  factories  below.  Defendant 
has  expended  for  tbese  purposes  exceeding 
$500,000.  Plaintiffs  Miller  &  Lux  are  ripar- 
ian proprietors  of  the  'San  Joaquin  river, 
and  plaintiff  San  Joaquin  &  Kings  River 
Canal  &  Irrigation  Company  Is  an  appro- 
priator  of  wat»  therefrom.  Their  actions  are 
to  the  same  end — to  enjoin  the  maintenance 
of  defendant's  dam  and  Its  alleged  interfer- 
ence with  and  diminution  of  the  natural  flow 
of  Stevenson  creek.  The  trial  court  found, 
in  brief,  that  the  dam  and  operations  of  de- 
f^idant  did  not  diminish  the  flow  of  Steven- 
son creek  to  the  San  Joaquin  river  and  did 
not  Interfere  with  any  of  plaintiffs'  rights. 
It  found  that  In  a  state  of  nature  the  flow  of 
Stevenson  creek  Into  the  mountain  meadow 
was  largely  absorbed  by  the  lands  of  that 
meadow  so  that  comparatively  little  of  the 
entering  water  flowed  out.  It  found  that  by 
reason  of  the  complete  saturation  and  fllllng 
of  this  mountain  meadow  and.  the  conver- 
sion of  it  into  a  lake  more  water  actually 
flowed  down  Stevenson  creek  below  the  dam 
than  had  previously  done  so.  This  water 
came^  first,  from  the  overflow  of  the  dam; 
second,  from  Its  leakage;  and,  third,  from 
the  leakage  of  the  V  flume  by  which  the 
water  was  carried  for  some  miles  down  the 
channel  of  Stevenson  creek.  Under  these 
findings  the  relief  asked  by  plaintiffs  was 
denied,  and  they  appeal.  Upon  appeal  they 
contend  (1)  that  the  maintenance  of  the  dam 
and  works  In  the  bed  of  Stevenson  creek 
constitutes  a  nuisance  which  should  have 
been  enjoined  regardless  of  any  question  of 
the  injury  to  plaintiffs,  and  regardless  of  the 
qnestion  whether  or  not  the  dam  and  works 
did  or  did  not  perceptibly  diminish  the  fiow 
of  Stevenson  creek  or  of  the  San  Joaquin 
river.  They  contend  (2)  that  the  findings 
sihow  positive  Injury  to  plaintiffs*  right  en- 
titling them  to  the  relief  sought 

Plaintiffs  construe  such  cases  as  Gould  y. 
Katon,  117  Cal.  539,  40  Pac.  577,  38  L.  R.  A. 
181,  Bameich  v.  Mercy,  136  Cal.  205,  68  Pac. 
.580,  and  MiWer  &  Lux  v.  Madera  Canal  & 
IrrigaUon  Co.,  155  Cal.  61,  99  Pac.  502,  22 


L.  R.  A.  (N.  S.)  391,  as  establishing  the  prop- 
osition that  the  riparian  owner  is  entitled  to 
the  unobstructed  flow  of  a  stream  at  all 
times,  Including  flood  periods  following  the 
annual  fall  of  rains  and  the  melting  of  snow 
In  the  region  about  the  head  of  the  stream, 
and  that,  without  regard  to  the  damage  itself. 
It  Is  the  right  of  every  riparian  proprietor  to 
have  the  water  come  to  his  land  through  its 
natural  channel  undiminished  In  quantity 
and  unimpaired  In  quality,  save  to  the  extent 
that  results  from  a  reasonable  use  of  the 
water  by  other  riparian  owners  upon  the 
stream;  that,  as  a  necessary  corollary  to  this 
doctrine  the  riparian  owner  Is  entitled  to 
have  the  stream  flow  In  Its  natural  channel, 
and  has  a  right  to  object  to  any  change  In 
the  channel,  or  to  any  artlflclal  work  of  any 
kind  which  tends  to  retard  the  flow  or  spread 
the  stream  over  more  surface,  or  to  change 
its  channel.  For  this  reliance  is  placed.  In 
addition  to  the  cases  above  cited,  on  Wood 
on  Nuisances,  p.  348;  Ferrea  v.  Knipe,  28 
Cal.  340,  87  Am.  Dec.  128;  Lux  v.  Haggln, 
69  CaL  255,  4  Pac.  919,  10  Pa&  674;  Bliss 
v.  Johnson,  76  Cal.  597,  16  Pac.  542,  18  Pac. 
785.  But  the  cases  do  not  support  the  posi- 
tion which  appellants  take.  Even  if  at  com- 
mon law  or  under  the  civil  law  It  was  a  part 
of  the  usufructuary  right  of  the  riparian 
owner  to  have  the  water  flow  by  for  no  pur- 
pose other  than  to  afford  him  pleasure  in 
its  prospect,  such  Is  not  the  rule  of  decision 
in  this  state.  The  lower  claimant  must  show 
damage  to  Justify  a  court  of  equity  in  re- 
straining an  upper  claimant  from  his  bene- 
ficial use  of  the  water.  The  fair  apportion- 
ment and  economic  use  of  the  waters  of  this 
state  are  of  the  utmost  importance  to  its  de- 
velopment and  well-being.  The  problems 
presented  never  came  within  the  purview  oC 
the  common  law.  They  have  been  of  neces- 
sity, therefore,  and  must  continue  to  be  solv- 
ed by  this  court  as  cases  of  first  Impression, 
and,  as  in  the  past,  so  In  the  future,  if  a  rule 
of  decision  at  common  law  shall  be  found 
unfitted  to  the  radically  changed  conditions 
existing  in  this  state,  so  that  its  application 
will  work  wrong  and  hardship  rather  than 
betterment  and  good,  this  court  will  refuse 
to  approve  and  follow  the  doctrine. 

It  will  be  found,  therefore,  that  the  deci- 
sions of  this  state  not  only  do  not  deny  the. 
right  to  the  use  of  storm  and  flood  waters, 
but  encourage  the  impounding  and  distribu- 
tion of  those  waters  wherever  it  may  be  done 
without  substantial  damage  to  the  existing 
rights  of  others.  Thus,  it  Is  said  In  Modoc 
L.  &  L.  S.  Co.  V.  Booth,  102  Cal.  156,  36 
Pac.  432:  "In  a  state  like  this,  where  irriga- 
tion is  greatly  needed,  and  where  large 
areas  of  land  are  comparatively  worthless 
unless  artificially  Irrigated,  it  Is  dlflScult  to 
lay  down  a  rule  as  to  riparian  rights  which 
will  be  applicable  to  and  cover  all  cases.  It 
seems  clear,  however,  that  In  no  case  should 
a  riparian  owner  be  permitted  to  demand, 
as  of  right,  the  Intervention  of  a  court  of 
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equity  to  restrain  all  persons  who  are  not 
riparian  owners  ftrom  diverting  any  water 
from  the  stream  at  points  above  him,  simply 
because  lie  wishes  to  see  the  stream  flow  by 
or  through  his  land  undiminished  and  unob- 
structed. In  other  words,  a  riparian  owner 
ought  not  to  be  permitted  to  invoke  the  pow- 
er of  a  court  of  equity  to  restrain  the  diver- 
sion of  water  above  him  by  a  nonriparlan 
owner,  when  the  amount  diverted  would  not 
be  used  by  him,  and  would  cause  no  loss  or 
Injury  to  him  or  bis  land,  present  or  pro- 
spective, but  would  greatly  benefit  the  party 
diverting  it.  If  this  be  not  so,  It  would  fol- 
low, for  example,  that  an  owner  of  land  bor- 
dering on  the  Sacramento  river  in  Yolo  coun- 
ty could  demand  an  injunction  restraining 
the  diversion  of  any  water  from  that  river 
for  use  in  irrigating  nonriparlan  lands  in 
Glenn  or  Colusa  county,  and  yet  no  one,  prob- 
ably, would  expect  such  an  injunction,  if 
asked  for,  to  be  granted,  or,  if  granted,  to 
be  sustained."  In  Flfleld  v.  Spring  Valley 
Water  Works,  130  Cal.  552,  62  Pac.  1054,  It 
was  sought  to  enjoin  defendant  from  arrest- 
ing and  diverting  the  waters  of  San  Mateo 
creek.  The  court  decreed  that  defendant 
should  permit  at  all  times  all  the  ordinary 
flow  of  the  creek  to  go  down  to  plaintiff's 
lands,  but  that  he  could  take  and  divert  "the 
storm  or  freshet  or  flood  waters  that  may 
flow  in  or  into  San  Mateo  creek  above  said 
lands  during  times  of  extraordinary  high 
water  or  freshet  in  said  creek  or  stream." 
The  court  further  found  that  this  diversion 
would  not  damage  plaintiff's  lauds  in  any  way 
nor  interfere  with  his  rights  in  the  premises 
or  with  rights  appurtenant  to  his  lands.  This 
court  held  that  under  these  flndlngs,  which 
were  supported,  the  plaintiff  was  not  injured, 
and  was  not  entitled  to  an  injunction  re- 
straining the  diversion  of  such  storm  or  flood 
waters.  In  Miller  v.  Bay  Cities  Water  Co., 
107  Pac.  115,  27  I/.  R.  A.  (N.  S.)  772,  the  prin- 
ciple is  clearly  recognized  and  declared  that 
an  approprlator  of  water  may  divert  for  use 
to  any  point  beyond  the  watershed  any  por- 
tion of  the  waters  of  the  stream  which  serv- 
es no  useful  purpose  either  to  the  riparian 
owners,  or  in  supplying  the  underground 
stratum,  or  such  waters  as  are  in  excess  of 
the  quantity  necessary  for  such  purpose.  In 
Miller  &  Lux  V.  Madera  Canal  Co.,  155  Cal. 
61,  99  Pac.  502,  22  L.  R.  A.  (N.  S.)  391,  this 
court  treated  the  questions  presented  under 
the  findings  of  the  trial  court  The  conten- 
tion of  defendant  was  that  it  was  diverting 
or  proposed  to  divert  extraordinary  fiood  or 
storm  waters  without  injury  to  plaintiff. 
The  findings  of  the  court  were  that  the  rise 
in  the  river  level  and  the  flooding  of  plaln- 
tiCTs  lands  occurred  in  all  ordinary  years, 
and  so  constituted  a  part  of  the  regular  and 
annual  and  usual  flow  of  the  river;  that 
these  waters  were  valuable  to  the  lands  of 
plaintiff,  because  they  both  Irrigated  them 
and  deposited  upon  tbem  valuable  sediment 


"Upon  this  showing,"  says  this  court,  "It 
cannot  be  said  that  a  flow  of  water  occurring 
as  these  waters  are  shown  to  occur  consti- 
tutes an  extraordinary  and  unusual  flow. 
In  fact,  their  occurrence  is  usual  and  ordi- 
nary." And,  further,  it  is  said  that  our  cas- 
es "decide  that  an  injunction  restraining 
the  diversion  of  storm  or  flood  waters  will 
not  be  granted  at  the  instance  of  a  riparian 
owner,  when  it  appears  that  he  will  not  be 
injured  In  any  way  by  such  diversion."  If 
the  doctrine  announced  in  Gould  v.  Eaton, 
supra,  may  be  thought  to  confer  upon  a  ri- 
parian proprietor  greater  rights  than  these, 
namely,  the  right  to  have  all  the  water  of 
the  stream  at  all  times  flow  past  bis  land, 
without  regard  to  the  question  as  to  whether 
or  not  any  diminution  of  the  flow  does  or 
could  injure  him,  then  it  must  be  said  that 
the  doctrine  of  Gould  v.  Eaton  is  to  this  ex- 
tent modified  by  the  later  decisions.  Of 
course,  the  riparian  proprietor's  rights  are 
not  measured  by  the  amount  of  water  which 
he  is  actually  using  at  the  time  of  his  action. 
In  this  sense  the  actual  present  damage  ceas- 
es to  be  of  great  consequence,  but  Its  place 
is  taken  by  the  necessary  and  consequential 
damage  which  would  follow  to  his  land  if  the 
unauthorized  act  of  the  upper  approprlator 
were  allowed  to  ripen  into  prescriptive  right 
Barneich  v.  Mercy,  supra,  has  no  bearing 
upon  this  question,  the  court  there  deciding 
merely  that  a  lower  riparian  proprietor  may 
enjoin  an  upper  riparian  proprietor  from 
maintaining  a  dam  upon  his  land  which 
entirely  prevents  the  flow  of  the  water  of 
the  stream  to  plaintiff's  land  and  ditcti.  In 
Byers  v.  Colonial  Irr.  Co.,  134  Cal.  553,  66 
Pac.  732,  it  is  ruled  that  where  the  dam  of 
the  defendant  Is  not  found  to  be  a  nuisance 
in  itself,  but  only  a  nuisance  as  used  to  in- 
terfere with  plaintiffs'  right,  the  trial  court 
would  not  be  Justified  in  directing  Its  total 
abatement  or  removal,  but  should  limit  its 
decree  to  modifying  the  use.  Here,  as  has 
been  said,  the  court  finds  upon  sufficient  evi- 
dence that  the  use  of  the  dam  actually  in- 
creases, and  certainly  does  not  diminish,  the 
waters  of  Stevenson  creek,  to  the  flow  of 
which  Into  the  San  Joaquin  river  plaintiffs 
are  entitled.  As  riparian  owner,  which  de- 
fendant is,  it  lias  the  right.  Independent  of 
these  other  considerations,  to  impound  the 
waters  of  the  stream  for  the  purpose  of  fioat- 
ing  logs.  This  is  what  it  is  doing,  and  this 
fact  itself  Justifies  the  construction  and  main- 
tenance of  the  dam,  provided  of  course  it  be 
not  so  constructed  and  maintained  as  to  In- 
terfere with  plaintiffs'  rights  to  the  water 
of  the  stream.  Mentone  Irr.  Co.  v.  Redlands, 
etc.,  Co.,  155  Cal.  323,  100  Pac.  1082,  22  L.  R. 
A.  (N.  S.)  382.  There  is  no  such  interference. 
The  Judgments  and  orders  appealed  from 
are  therefore  affirmed. 

We  concur:    liORIGAN,   J.;    SHAW,   J.; 
MELVIN,  X;  ANGELLOTTI,  J.;  SLOSS,  J. 
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SISK  T.  CASWELL.    (Civ.  735.) 

(Coort  of  Appeal,  Third  District,   California. 
Oct.  22,  1910.) 

1.  Watebs  and  Wateb  Coubses  (S  247*)— Ib- 
BioATiON  Ditches— Suit  to  Quiet  Title— 
CoMPLAirTT— Sufficiency. 

A  complaint  in  an  action  to  quiet  title  to 
an  irrigration  ditch,  and  to  enjoin  defendant, 
over  whose  land  the  ditch  runs,  from  interfer- 
ing with  the  exercise  by  plaintiff  of  his  right 
to  use  the  ditch,  and  for  damages  suffered  by 

SlaintiCf    from    defendant's    obstruction    of    the 
itch,  held  sufiScient  as  against  a  general  demur- 
rer. 

[Ed,  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  I  247.*] 

2.  Watsbs  and  Wateb  "Coubbes  (S  247*)— 
OBemtucnoN  or  Ibbigation  Ditch— Coh- 
PUllNT— Pabties. 

'n'here  the  complaint,  in  an  action  to  quiet 
title  to  an  irrigation  ditch,  and  to  enjoin  inter- 
ference therewith,  and  for  damages  for  a  wrong- 
ful interference,  showed  that  the  object  of  the 
snit  was  to  prevent  defendant  from  inflicting 
on  plaintiff,  irreparable  injury;  and  to  obtain 
compensation  for  damages  already  individually 
snffered  by  him  from  the  acts  of  defendant, 
allegations  of  the  complaint  that  plaintiff  had 
conveyed  to  third  persons  tracts  of  land  with  a 
distinct  agreement  that  the  tracts  were  entitled 
to  receive  the  benefits  of  irrigation  by  means 
of  the  ditch,  and  that  defendant's  obstruction 
of  the  ditch  would  subject  plaintiff  to  litigation, 
did  not  require  that  the  third  persons  be  made 
parties,  since  such  allegations  merely  disclosed 
the  extent  of  the  injury  to  plaintiff  through  tlie 
conduct  of  defendant,  and  plaintiff  could  obtain 
equitable  relief  and  compensation  for  the  dam- 
ages snffered  by  him. 

[Bd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  247.*] 

3.  Watebs  and  Wateb  Coubses  (|  247*)- Ib- 
bioation  DrTOHB»— Resebvations. 

In  a  suit  to  quiet  title  to  an  irrigation 
ditch  running  on  land  conveyed  by  plaintiff  to 
defendant  and  carrying  water  for  the  benefit  of 
other  land  of  plaintiff,  evidence  held  to  justify 
a  finding  that  the  reservation  of  the  right  of 
plaintiff  in  the  irrigation  ditch,  was  incorporat- 
ed in  the  deed  pursuant  to  agreeihent  between 
the  parties  and  was  binding  on  defendant. 

[EM.  Note. — For  other  cases,  see  Waters  and 
Water  Contses,  Dec  Dig.  $  247.*] 

4  APPEAt  AND   Ebbob  (5  1011*)- Review— 

Vbbdict— Conclusiveness. 

A  finding  on  cooflicting  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3983;   Dec.  Dig.  §  1011.*] 

8.  Deeds  (S  94*)— Constbuction— Mkbgeb  of 
Pbevious  Contract— Resebvations. 

That  a  contract  for  the  sale  of  real  estate 
called  for  a  conveyance  free  from  all  incum- 
brances, without  stipulating  for  a  reservation  in 
favor  of  the  vendor,  has  but  little  bearing  on 
the  issue  whether  the  vendor  was  entitled  to  a 
reservation,  and  the  deed  containing  a  reserva- 
tion must  be  deemed  the  sole  guide  for  measur- 
ing the  rights  of  the  parties  thereunder,  since 
•ir  prior  negotiations  are  merged  in  the  deed. 
[HJd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  $  266;  Dec.  Dig.  $  94.*] 

«.  Vendob   and   Puechaseb   (8    134*)— OoN- 
tbacts  —  Constbuction— "Incumbrancks." 
A  contract  for  the  sale  of  real  estate,  free 
from  all  incumbrances,  ordinarily  refers  to  in- 
cumbrances defined  by  Civ.  Code,  §   1114,  de- 


claring that  the  term  "incnmbrances,"  includes 
taxes,  assessments,  and  liens,  and  a  purchaser 
intending  to  malce  the  term  include  an  incum- 
brance affecting  only  the  physical  condition  of 
the  property,  must  have  the  agreement  so  de- 
clare. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  $  134.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3519-3527.] 

7.- Vendob  and  Pubchaseb  (|  135*)— Con- 
TBACTs  —  Constbuction- "iNcinaBBANOES" 
— ^Physical  Condition  of  Pbopertt. 

Where  there  is  a  physical  burden  on  real 
estate  which  is  visible,  the  presumption,  in  the 
absence  of  an  express  agreement,  is  that  the 
bnrden  is  not  an  incumbrance,  whbin  a  cove- 
nant against  incumbrances. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S{  255-258;  Dec.  Dig.  i 
135.*] 

8.  Vendob  and  Pubchaseb  (§  135*)— Oon- 
tbacts  —  Constbuction  —  Incumbbances— 
Phtsioal -Condition  of  Pbopebtt. 

Where,  at  the  time  of  the  execution  of  a 
contract  for  the  sale  and  purchase  of  real  es- 
tate and  the  payment  of  a  part  of  the  price,  a 
drainage  ditch  existed  on  the  land,  sufficient  to 
run  water  through  it,  and  it  appeared  that  the 
value  of  the  land  retained  by  the  vendor  and 
his  grantees  rested  largely  on  the  fact  that  they 
could  he  given  the  benefit  of  the  irrigation  by 
an  extension  of  the  ditch  on  the  land,  the  law 
would  presume,  in  the  al>sence  of  an  express 
agreement  to  the  contrary,  that  the  ditch  was 
not  an  incumbrance,  within  the  contract  against 
incumbrances,  and  a  deed  reserving  irrigation 
rights  in  the  ditch  merely  complied  with  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {g  255-258;  Dec.  Dig.  f 
135.*] 

9.  Deeds  (|  69*)— Contents— VALiDmr— Mis- 
take. 

A  party  may  not  plead  ignorance  of  the 
covenants  of  a  deed  executed  to  him  after  it  has 
been  accepted  and  recorded,  as  a  ground  for  de- 
feating the  force  and  effect  of  such  covenants, 
in  the  absence  of  any  fraud  practiced  by  the 
jrrantor  preventing  the  grantee  from  familiar- 
izing himself  with  the  deed. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  g  161 ;  Dec.  Dig.  i  69.*] 

10.  Deeds  (|  196*)  —  Validht  —  Pbesujcf- 
tions. 

The  presumptions  are  in  favor  of  the  va- 
lidity of  a  deed  and  its  recitals. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  g  587;    Dec.  Dig.  g  19G.*] 

11.  Deeds  (g  74*)— Contents— Pbesumptions. 
A  grantee  in  a  deed,  chargeable  with  con- 
structive notice  of  the  recitals  therein,  who  re- 
mained Indifferent  as  to  its  precise  provisions 
for  about  two  years  after  it  was  filed  for  rec- 
ord, may  not  defeat  its  covenants  on  the  ground 
that  he  did  not  Icnow  the  provisions  thereof, 
and  relied  on  the  contract  of  sale  and  on  the 
supposition  that  the  deed  corresponded  there- 
with. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  g  74.*] 

Appeal  from  Superior  Court,  Stanislaus 
County;   L.  W.  Fulkerth,  Judge. 

Action  by  William  H.  Slsk  against  Thomas 
Caswell.  From  a  Judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 
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Maddux  &  Maddax,  for  appellant  P.  H. 
Griffin,  for  respondent 

HART,  J.  This  controversy  arises  orer  an 
alleged  claim  of  right  by  plaintiff  to  the  use, 
for  the  purpose  of  irrigation,  of  water  car- 
ried through  a  certain  irrigating  ditch  run- 
ning through  and  upon  the  land  of  the  de- 
fendant The  purpose  of  the  suit  is  to  quiet 
plaintifrs  title  to  and  interest  In  said  ditch, 
to  enjoin  defendant  from  Interfering  with 
or  obstructing  the  exercise  of  his  right  to  use 
the  same,  and  for  damages  alleged  to  have 
been  suffered  by  plaintiff  for  defendant's 
wrongful  obstruction  thereof.  The  plaintiff 
obtained  judgment  as  prayed  for,  and  from 
said  Judgment  and  the  order  denying  him  a 
new  trial  the  defendant  has  appealed. 

It  appears  from  the  allegations  of  the  com- 
plaint that,  on  the  2d  day  of  April,  1904,  the 
plaintiff  was  the  owner  in  fee  of  a  tract  of 
land  in  Stanislaus  county,  described  as  the 
N.  E.  li  of  section  18,  the  S.  %  of  said  sec- 
tion 18,  and,  jointly  with  one  W.  F.  Rose,  of 
the  N.  R  %  of  section  19,  all  said  land  be- 
ing in  township  4  S.,  R.  9  R,  M.  D.  B.  &  M. ; 
that  on  the  10th  day  of  December,  1904, 
plaintiff  sold  and  conveyed  to  defendant  said 
N.  E.  %  of  section  18,  "reserving,  as  provid- 
ed in  said  conveyance,  'the  right  to  use  the 
ditch  now  constructed  on  said  premises  to 
run  water  to  other  lands  of  plaintiff  In  the 
neighborhood,  or  to  join  onto  said  ditch  and 
to  extend  the  same  for  the  same  purpose,' 
which  said  right  and  Interest  in  said  land  and 
ditch  was,  and  was  so  stated  In  said  convey- 
ance, to  extend  to  the  heirs  and  assigns  of 
plaintiff  for  any  lands  owned  by  him  or  which 
be  had  sold  in  the  neighborhood  which  could 
be  conveniently  Irrigated  therefrom,  and 
plaintiff  ever  since  has  been  and  now  Is  the 
owner  of  and  entitled  to  the  rights  and  in- 
terest in  said  land  so  reserved,  except  that 
plaintiff  had,  on  the  said  2d  day  of  April, 

1904,  •    •    •    and  on  the  29th  day  of  April, 

1905,  •  •  •  and  on  the  9th  day  of  May, 
1905,"  sold  and  conveyed  to  a  number  of  oth- 
er parties  (named  in  the  complaint),  respec- 
tively, certain  parts,  in  separate  and  distinct 
tracts,  of  the  described  land  remaining  to 
him  after  the  said  sale  and  conveyance  to 
the  defendant.  The  said  water  ditch  is  de- 
scribed as  being  10  feet  wide  on  the  bottom 
and  4  feet  deep;  that  the  beginning  of 
the  center  line  of  said  ditch  was  at  a  point 
a  fraction  over  24  feet  west  of  the  northeast 
comer  of  said  section  18,  and,  by  certain 
meanderings,  ran  to  a  point  455  feet  west  of 
the  "east  boundary  of  said  section."  The 
complaint  further  declares  that  "at  all  times 
herein  mentioned  all  the  lands  herein  describ- 
ed were  within  the  Turlock  irrigation  dis- 
trict and  entitled  to  receive  therefrom  their 
proportion  of  the  water  provided  thereby  un- 
der the  laws  pertaining  thereto  for  irriga- 
tion purposes,  and  all  of  said  lands  were  and 
are  in  the  neighborhood  of  the  land  conveyed 
to  defendant  as  aforesaid  and  of  said  water 


ditch  and  could  be  conveniently  irrigated 
therefrom,  and  said  ditch  was  constructed 
for  the  purpose  of  such  irrigation,  and  but 
for  the  acts  of  defendant  herein  alleged 
would  have  received  such  water,  all  of  which 
was  well  known  to  defendant" 

It  is  charged  tliat  the  defendant  has  wrong- 
fully destroyed  "the  northerly  522.4  feet  of 
said  ditch,  to  plaintiff's  damage  in  the  sum 
of  $75,  the  cost  of  reconstruction  thereof," 
and  that  defendant  has  prevented  plaintiff 
"from  entering  upon,  and  from  having  and 
using  said  ditch  and  making  necessary  re- 
pairs and  improvements  thereon,  so  as  to  use 
the  same  for  Irrigation  of  lands  which  he 
would  have  Irrigated  but  for  such  acts  of  de- 
fendant to  plaintiff's  damage  in  the  further 
sum  of  $500,"  and  it  is  further  alleged  that 
such  damage  will  continue  in  a  much  great- 
er sum  each  year  that  plaintiff  is  so  prevent- 
ed by  defendant  from  having  and  using  said 
ditch.  It  is  alleged  that  defendant  claims 
some  estate  or  Interest,  adverse  to  plaintiff, 
"In  said  ditch  and  interest  in  the  lands  con- 
veyed by  plaintiff  to  defendant  as  aforesaid, 
which  claim  Is  without  right"  and  that  de- 
fendant denies  plaintltTs  right  in  said  ditch, 
"and  has  slandered  and  will,  if  not  restrain- 
ed, continue  to  slander  plaintltTs  title  as 
aforesaid." 

Paragraph  8  of  the  complaint  contains  the 
following  averments:  "That  the  lands  afore- 
said are  of  great  value  for  Irrigation,  and 
are  of  little  value  without  such  irrigation; 
that  the  acta  of  defendant  done  and  threat- 
ened as  aforesaid,  have  prevented  and  will 
if  not  restrained  continue  to  prevent  the  same 
from  being  irrigated,  and  will  cause  great 
and  Irreparable  injury,  the  amount  of  which 
cannot  be  determined;  that  a  portion  of  the 
considerations  for  the  various  sales  and  con- 
veyances from  plaintiff  to  the  third  persons 
as  hereinbefore  alleged  was  the  rights  and 
privileges  appertaining  to  the  respective 
tracts  by  reason  of  the  facts  aforesaid,  and 
the  said  acts  of  defendant  herein  complained 
of  have  rendered,  and  will,  if  not  restrained, 
continue  to  render  plaintiff  liable  to  damage 
and  litigation  on  account  thereof;  that  plain- 
tiff desires  and  Intends  to,  and  will,  if  not 
prevented  by  the  wrongful  acts  of  defendant 
herein  complained  of.  Irrigate  bis  said  lands 
remaining  unsold  as  aforesaid,  and  will  sell 
portions  thereof,  but  by  reason  of  the  said 
acts  of  defendant,  plaintiff  has  been  prevent- 
ed, And  unless  the  same  are  restrained,  plain- 
tiff will  be  prevented,  from  so  irrigating  said 
land  or  selling  any  part  thereof,  which  works 
and  will  continue  to  work,  If  continued, 
great  and  irreparable  injury  to  plaintiff,  the 
amount  of  which  cannot  be  determined." 

A  general  and  a  special  demurrer  were  In- 
terposed to  the  complaint  and  overruled  by 
the  court 

The  special  demurrer  Is  based  upon  the 
grounds:  1.  "That  there  is  a  misjoinder  of 
parties  plaintiff,"  the  point  here  Involved  be- 
ing that,  as  the  complaint  alleges  that  parts 
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of  tbe  land  described  in  said  pleading  were 
coaveyed  by  plaintiff  to  other  parties,  and  as 
the  plaintiff  thus  "asks  relief  as  to  those  par- 
ties similar  to  the  relief  that  he  asks  him- 
self," said  other  parties  should  have  been 
made  parties  plaintiff.  2.  That  several  caus- 
es of  action  have  been  improperly  united, 
in  tliat  "plaintiff  has  alleged  that  the  dam- 
age will  arise  to  all  his  assignees,  and  that 
their  cause  of  action  is  tbe  same  as  his  and 
q>eciiie8  the  names  of  the  assignees  in  bis 
complaint,  •  •  •  and  also  asks  that  the 
use  to  the  ditch  be  quieted  as  to  the  rights 
of  the  assignees  mentioned."  3.  That  there 
is  a  "misjoinder  of  defendants,"  in  that,  if 
the  assignees  refused  to  appear  as  plaintiffs, 
they  should  have  been  made  defendants,  "for 
the  reasons  stated  in"  subdivision  1  of  the 
grounds  of  tbe  special  demurrer  as  they  are 
herein  given.  4.  That  the  complaint  is  am- 
biguous, unintelligible,  and  tmcertain  for  the 
alleged  reason  that  "it  cannot  be  determin- 
ed whether  or  not  the  Amount  of  damages 
claimed  in  the  complaint  is  for  the  individu- 
al damage  to  plaintiff  and  his  land  or  is  the 
damage  to  his  lands  and  those  of  his  as- 
signees in  the  aggregate;  that  it  cannot  be 
ascertained  whether  it  is  an  action  to  quiet 
title  or  a  suit  for  damages." 

The  dfflnurrers  having  been  overruled  by 
the  court,  the  defendant  filed  an  answer  to 
the  complaint  and  also  a  cross-complaint 

The  answer  specifically  denies  all  the  im- 
portant averments  of  the  complaint,  and,  as 
separate  defenses,  in  substance,  alleges:  That 
plaintiff  agreed,  at  the  time  of  tbe  execution 
of  the  said  conveyance  to  defendant,  to  con- 
struct a  canal  and  deliver  water  on  the  land 
so  sold  and  conveyed  to  defendant  from  the 
water  system  of  the  Turlock  irrigation  dis- 
trict; that,  in  view  of  said  agreement,  de- 
fendant "prepared,  checked  up,  and  planted 
43  acres  of  said  land  to  alfalfa;  that  plain- 
tiff failed  to  deliver  any  water  on  said  land 
as  agreed,  and  that  on  account  of  said  fail- 
ure "the  defendant  was  unable  to  plant  more 
than  43  acres,  and  the  land  planted  failed  to 
make  another  crop,  to  the  damage  of  defend- 
ant in  the  sum  of  $250";  that  plaintiff,  since 
the  sale  of  said  land  to  defendant,  "has  gone 
upon  said  land  without  the  consent  of  the 
defendant  and  dug  up  said  land  and  attempt- 
ed to  consttiict  a  canal  across  said  land  and 
otherwise  Interfere  with  the  possession  of 
the  defendant,  in  all  to  his  damage  in  the 
sum  of  $oOO." 

The  sum  of  the  cross-complaint  is  tliat  de- 
foidant  bought  the  land  from  plaintiff  on 
tbe  29th  day  of  March,  1904;  that  on  that 
day  defendant  delivered  to  plaintiff  his  check 
for  f200  as  a  payment  thereon;  that,  on  the 
Sth  day  of  June,  1904,  the  plaintiff  and  the 
defendant  entered  into  a  written  contract, 
by  the  terms  of  which  the  plaintiff  agreed 
to  sell  to  defendant  and  the  defendant  agreed 
to  buy,  for  the  sum  of  $9,925.55,  the  land 
affected  by 'this  controversy;  that  tbe  terms 
of  payment  as  thus  agreed  upon  were  aa  fol- 


lows: "$2pO  heretofore  paid,  $5,804.36  paid 
this  day  (Including  accrued  interest),  and 
the  balance  •  •  »  $4,000,  on  the  deliv- 
ery of  conveyance  and  title  to  said  property 
as  hereinafter  provided,"  etc.;  that  on  the 
execution  of  said  contract  defendant  paid 
to  plaintiff  the  sum  of  $3,801.36;  that  tbe 
deed  to  said  property  was,  as  to  the  terms 
thereof,  to  correspond  with  said  contract — 
that  is,  that  the  plaintiff  would  execute  and 
deliver  to  defendant  a  good  and  sufficient 
deed,  conveying  said  land  "free  and  clear  of 
all  incumbrances  made,  done,  or  suffered  by 
said  first  parties";  that  on  the  10th  day  of 
December,  1904,  said  first  parties  executed 
a  deed  to  defendant,  conveying  said  land; 
that  said  deed  was  drawn  by  one  George  Per- 
ley,  and  delivered  to  the  Stanislaus  Abstract 
Coidpany,  by  lybich  company  or  its  officers 
it  was  filed  for  record  with  the  county  re- 
corder; that,  without  the  knowledge  and 
against  tbe  consent  of  defendant,  the  follow- 
ing reservation  was  incorporated  in  said 
deed,  viz.:  "Save  and  except  therefrom  the 
east  twenty  feet  of  the  said  north-east  quar- 
ter of  section  18,  reserved  for  road  purpos- 
es. The  parties  of  the  first  part  also  reserve 
the  right  to  use  the  ditch  now  constructed 
on  said  premises  to  run  over  tbe  lands  of 
tbe  parties  of  the  first  part  la  the  neighbor- 
hood, or  to  Join  onto  said  ditch  and  extend 
the  same  for  the  same  purpose,  such  right 
to  use  said  ditch  to  extend  to  the  heirs  or  as-" 
signs  of  tbe  parties  hereto  of  tbe  first  part 
for  any  lands  owned  by  them  or  which  they 
or  either  of  them  have  sold  in  the  neighbor- 
hood, which  can  be  conveniently  Irrigated 
therefrom."  The  cross-complaint  declares 
tttat  defendant  was  not  present  when  said 
deed  was  prepared,  executed,  or  delivered; 
that  "said  abstract  company,  nor  any  one 
else  had  any  authority  from  defendant  to 
accept  any  deed  containing  either  or  both 
of  the  aforesaid  reservations";  that  "at  the 
time  of  the  preparing  of  said  deed  plaintiff 
tiad  in  his  possession  a  duplicate  of  the 
aforesaid  agreement  of  June  8,  1904;  that 
knowingly  and  fraudulently,  and  in  fraud 
of  the  rights  of  defendant,  plahitlff  had  said 
deed  prepared  and  signed  and  acknowledged, 
and  knew  at  all  of  said  times  that  said  res- 
ervations could  not  be  a  part  of  said  deed." 

The  prayer  of  said  cross-complaint  is  that 
plaintiff  "take  nothing  by  this  action,"  and 
that  tbe  said  deed  be  reformed  by  striking 
therefrom  the  reservations  aforesaid,  and 
for  the  sum  of  $750  damages,  etc.  Plaintiff 
answered  the  cross-complaint,  denying  each 
material  allegation  thereof  and  reaffirming 
the  vital  averments  of  tbe  complaint 

1.  We  see  nothing  erroneous  in  tbe  court's 
order  overruling  the  demurrers.  It  is  not 
seriously  urged  that  there  are  not  sufficient 
facts  stated  in  the  complaint  to  entitle  plain- 
tiff to  the  relief  asked  for,  and  there  can  b^ 
no  doubt  that  the  general  demurrer  was 
properly  overruled.  Nor  did  the  court  err 
in  its  order  overruling  tbe  special  demurrer. 
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It  may  first  be  suggested  that  the  ground 
that  there  Is  a  "misjoinder"  of  parties  plain- 
tiff or  parties  defendant  Is,  strictly  speak- 
ing, inaccurate  here.  Obviously,  If  the  com- 
plaint Is  faulty  as  to  parties,  It  Is  because 
there  is  a  defect  or  "nonjoinder"  of  parties, 
and  not  a  misjoinder.  But  there  would  be 
even  then  no  tenable  reason  for  criticism  of 
the  complaint  The  object  of  the  suit,  as 
very  clearly  appears  from  the  averments  of 
the  complaint.  Is  to  prevent  the  defendant 
from  inflicting  upon  plaintiff  irreparable 
injury  and  to  obtain  compensation  for  dam- 
ages already  individually  suffered  by  him 
from  the  alleged  acts  of  the  defendant.  The 
averments  with  respect  to  the  sale  by  plain- 
tiff to  the  other  parties  named  in  the  com- 
plaint of  certain  parts  of  his  lands,  and  that 
the  parts  so  conveyed  were,  in  common  with 
his  own,  entitled  to  the  privilege  of  nsing 
the  ditch  for  the  purposes  of  irrigation, 
were,  manifestly,  Inserted  for  no  other  pur- 
pose than  to  disclose  the  extent  of  the  injury 
which  would  be  suffered  by  plaintiff  through 
the  condact  of  defendant  in  preventing  the 
plaintiff  and  his  grantees  from  using  said 
ditch — ^tbat  Is,  that  the  injury  so  Inflicted 
would  be  Irreparable.  The  complaint,  as  we 
have  seen,  declares  that  plaintiff  bad  con- 
veyed to  said  other  parties  certain  tracts  of 
land  with  a  distinct  agreement  upon  his  part 
with  said  parties  that  the  tracts  thus  con- 
veyed were  entitled  to  and  would  receive  the 
benefit  of  irrigation  by  means  of  said  ditch, 
and  that  defendant's  obstruction  of  plaintiffs 
right  to  use  the  water  carried  by  said  ditch 
for  the  lands  so  conveyed  will,  by  reason 
of  said  agreement,  subject  the  latter  to  lit- 
igation and  consequent  expense  and  dam- 
age, in  addition  to  the  injury  which  be  will 
sustain  by  being  deprived,  through  the  said 
acts  of  the  defendant,  of  the  privilege  of 
thus  irrigating  his  own  land.  There  is.  In 
other  words,  absolutely  nothing  In  the  aver- 
ments which  calls  for  any  relief  for  the 
grantees  of  plaintiff.  They  are,  therefore, 
neither  necessary  nor  even  proper  parties. 

The  iforegoing  also  disposes  of  the  claim 
made  under  the  third  and  fifth  grounds  of 
the  special  demurrer.  It  is  very  dear  from 
the  complaint  that  the  plaintiff  seeks  dam- 
ages for  alleged  injuries  individually  sustain- 
ed by  him,  and  does  not  claim  the  right  to 
or  ask  for  damages  which  the  lands  of  bis 
grantees  have  sustained  through  the  alleged 
conduct  of  the  defendant  The  reference  in 
the  complaint  to  damage  to  the  lands  of  bis 
said  grantees  is,  as  before  stated,  for  the 
sole  pnrpose  of  showing,  as  an  element  of 
damages  which  he  has  himself  sustained  by 
reason  of  bis  promise  to  said  grantees,  at 
the  time  he  executed  the  conveyances  to 
them,  that  they  should  and  would  be  entitled 
to  the  use  of  said  ditch,  to  what  extent  and 
In  what  way  or  manner  he  has  sustained 
damage. 

2.  All  the  findings  of  the  court — some  in 
a  general  way  and  others  specifically — are 


assailed  as  being  without  sufllcient  support 
Some  of  these  assignments  we  shall  special- 
ly notice.  But  it  may  be  said  generally  that 
all  the  averments  of  the  complaint  essential 
to  a  stat^nent  of  a  cause  of  action  are  sus- 
tained by  the  proofs.  The  charge  that  the 
defendant  prevented  and  threatens  to  con- 
tinue to  prevent  the  plaintiff  and  his  grantees 
from  using  said  ditch  Is  amply  supported. 
The  plaintiff  testified  that  when  be  went  up- 
on defendant's  land  for  the  purpose  of  ex- 
tending the  ditch  so  that  he  and  his  grantees 
could  use  the  same,  the  defendant'  ordered 
him  away  and  refused  to  allow  blm  to  pro- 
ceed; that  defendant  covered  up  the  ditch 
and  in  other  ways  obstructed  plamtifTs  use 
of  the  canal. 

But  tbe  most  Important  contention  Is  that 

I  the  evidence  does  not  Justify  and  support 

j  the  finding  that  the  plaintiff  had  the  right 

!  or    was    authorized,    under    his    agreement 

I  with  defendant  to  insert  in  the  deed  execut- 

!  ed  by  him  to  said  defendant  the  clause  pro- 

'  vidlng  for  the  reservation  referred  to.    The 

decision  of  this  controversy,  in  our  opinion, 

could  well  rest  alone  on  the  determination 

j  of  this  question,  as  it  In  reality,  aside  from 

:  the  question  of  tbe  alleged  injury  and  threat- 

'  ened  injury,  involves  the  vital  point  in  the 

!  case.    But  it  will  not  be  improper  to  con- 

'  sider  other  questions  which  are  discussed  in 

the  brief. 

The  decree  of  the  court  limits  its  opera- 
tion to  the  ditch,  making  no  reference  to 
the  reservation  so  far  as  it  relates  to  the- 
roadway.  The  respondent  does  not  complain 
of  the  Judgment  in  any  respect,  and,  tnere- 
fore,  that  feature  of  the  reservation  pertain- 
ing to  the  road  is  not  before  us. 

The  second  part  of  the  reservation  re- 
serves, as  before  noted,  to  the  plaintiff  and 
to  "his  heirs  and  assigns"  the  right  to  use 
the  ditch  for  the  purpose  of  running  water 
over  their  lands,  and  to  extend  said  dltdi 
for  such  pnrpose. 

Tbe  undisputed  evidence  shows  that  on 
the  29th  day  of  March,  1904,  the  defendant 
entered  into  negotiations  with  the  plaintiff, 
as  the  owner  of  tbe  N.  E.  %  of  section  18,  Tp. 
4  S.,  R.  9  E.,  and  plaintiff  and  said  William 
F.  Rose,  as  the  owners  of  the  B.  %  of  the  N. 
R  H  of  said  section  18,  for  the  purchase  of 
the  lands  so  described;  that  on  said  day 
the  defendant  gave  to  plaintiff  his  check  for 
the  sum  of  ?2U0,  on  the  back  of  which  yraa 
the  following  Indorsement:  "This  check  is 
to  apply  on  payment  of  N.  E.  V4  and  E.  ^ 
of  N.  W.  %  of  section  18,  township  4  8., 
range  9  Mt  Diablo  base  and  meridian. 
$42.50  for  first  description  and  $40  on  last 
named  above,  when  abstract  is  examined, 
and  charge  interest  on  full  amount  of  pur- 
chase money  not  before  30  days  after  this 
date.  W.  H.  Slsk."  On  the  8th  day  of  June, 
1904,  said  W.  F.  Rose  and  plaintiff,  as  own- 
ers of  said  lands,  and  the  defendant  enter- 
ed into  and  executed  the  written  agreement, 
already  referred  to,  for  the  sale  by  the  first 
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parties  and  the  purchase  by  the  defendant 
of  said  lands. 

There  is,  in  connection  with  this  point,  con- 
BlderaMe  discussion  in  the  briefs  of  the 
proposition  whether  the  transaction  of  March 
2i,  1904,  In  which  the  check  mentioned  was 
given  by  defendant  to  plaintiff,  amounted  to 
an  agreement  of  sale  or  merely  an  option, 
tendered  to  defendant,  to  purchase  the  lands. 
The  court  found,  in  harmony  with  the  the- 
ory of  plaintiff  on  the,  proposition,  that  the 
transaction  Involved  an  option  and  not  an 
agreement  to  sell  and  buy.  We  cannot  see 
what  material  difference  it  would  make,  so 
ttiT  as  it  would  affect  the  right  of  plaintiff 
to  insert  the  reservation  In  the  deed,  wheth- 
er the  transaction  amounted  to  a  contract 
of  sale  or  only  an  option.  But  counsel  for 
appellant  declares  that  if  the  sale  was  effect- 
ed on  "December  lOtb  the  plaintiff  should 
recover,"  but  that  If  it  took  place  on  "March 
29tb  or  June  8tb,  the  defendant  should  re- 
cover." We  are  unable  to  perceive  to  the 
circumstance,  on  whatsoever  date  It  might 
have  occurred,  any  such  importance  or  any 
particular  probative  significance.  Indeed,  if 
the  drcomstance  ever  possessed  any  weight 
In  its  bearing  upon  the  principal  question  to 
this  case,  viz.:  Whether  the  reservation  was 
toduded  to  the  deed  fraudulently  and  to  vio- 
lation of  the  agreement  of  sale  between  the 
parties,  its  importance  to  that  regard,  like 
that  of  any  other  circumstance  which  was 
offered  at  the  trial  in  support  of  the  main 
tene,  has  been  lost,  so  far  as  this  court  is 
concerned,  in  the  fact  that  there  Is  disclosed 
by  the  record  before  us  ample  evidence  to 
support  the  finding,  which  to  effect  declares 
that  the  reservation  was  incorporated  to  the 
deed  upon  an  agreement  between  the  parties 
to  the  instrument  and  with  the  consent  of 
the  defendant  Indeed,  if  all  of  platotiff's 
testimony  was  credited  by  the  trial  court. 
It  Justified  a  direct  and  unqualified  flndtog 
that  the  reservation  was  inserted  In  the  deed 
upon  an  express  agreement  of  the  parties. 

The  plaintiff  testified  that,  on  the  occasion 
ot  the  delivery  of  the  check  to  him  by  de- 
fendant, a  conversation  occurred  between 
them  concerning  the  conditions  of  the  sale 
and  the  covenants  of  the  deed,  wherein  de- 
f^idant  "consented  to  have  the  reservation 
for  the  ditch  and  the  road — the  ditch  that 
was  thai  constructed  on  the  land."  "The 
deed,"  continued  platotiff,  "was  prepared  in 
accordance  with  the  understanding  at  that 
time.  There  was  nothing  in  the  deed,  as  far 
aa  I  nnderstood  It,  different  from  what  was 
understood  before  the  deed  was  drawn."  Mr. 
W.  F.  Rose,  to  some  extent,  corroborated  the 
testimony  of  plaintiff  on  this  point. 

The  defendant,  it  is  true,  denied  that  there 
was  any  understanding  that  the  reservation 
should  be  Inserted  in  the  deed,  and  declared 
that  he  knew  nothing  of  said  reservation 
until  long  after  the  deed  had  been  recorded 
and  shortly  before  the  institution  of  this  ac- 
tion.    But  the  testimony  totroduced  by  de- 


fendant on  this  point  only  presents  a  sub- 
stantial conflict  to  the  evidence,  and,  of 
course,  this  court  cannot  settle  the  issue  of 
veracity  between  the  parties. 

It  is  contended,  however,  that  the  deed, 
with  respect  to  the  reservation,  is  obviously 
at  variance  with  the  terms  of  the  written 
agreement  of  sale,  to  that  said  agreement 
not  only  made  no  provision  for  said  reserva- 
tion, but  that  therein,  as  before  noted,  the 
plaintiff  agreed  to  execute  and  deliver  to  the 
defendant,  upon  the  payment  of  the  consid- 
eration, "a  good  and  snfScient  deed,  convey- 
tog  said  land,  free  and  clear  from  all  inounv- 
irancei,  made,  done  or  suffered  by  the  said 
first  parties."  There  is  absolutely  nothtog 
to  this  potot,  and  we  are  of  opinion  that  i,t 
presents  a  question  which  can  have  little 
bearing  on  the  determination  here  of  the 
principal  potot  in  this  case.  All  the  prior  ne- 
gotiations and  agreements  of  the  parties 
relative  to  the  sale  and  purchase  of  the  lands 
tovolved  here  were,  of  course,  merged  to  the 
deed  of  conveyance,  and  the  deed  Itself  must, 
as  we  shall  presently  see,  Ue  the  sole  guide 
for  measaring  and  determining  the  rights  of 
the  parties  thereunder.  But  the  point  is 
given  considerable  attention  by  counsel,  and 
we  shall  therefore  examine  it  to  some  extent 
The  argument  is  that,  by  the  language  of 
the  agreement  which  we  have  italicized,  the 
plaintiff  agreed  to  convey  the  land  to  defend- 
ant free  from  all  burdens  of  whatsoever 
kind  or  character,  whether  they  be  such  as 
would  affect  the  title  or  those  which  would 
affect  only  the  physical  condition  of  the  prop- 
erty, as,  for  illustration,  public  roads  or 
rights  of  way.  We  think  that  it  Is  reason- 
ably certato  that  the  "Incumbrances"  refer- 
red to  and  contemplated  by  the  agreement 
are  of  that  class  only  that  are  defined  by  sec- 
tion 1114  of  the  Civil  Code,  viz.:  "Taxes,  as- 
sessments, and  liens."  See  section  1180, 
Code  Civ.  Proc,  and  section  2872,  Civ.  Code, 
for  definition  of  a  "lien."  If  the  vendee  in- 
tended to  toclude  all  tocumbrances  of  the 
two  general  kinds,  he  should  have  taken  the 
pains  to  have  explicitly  so  declared  to  the 
agreement,  and  no  doubt  would  have  done 
so  had  that  been  his  totention. 

In  Memmert  v.  McKeen,  112  Pa.  320,  4  Atl. 
544,  it  is  said:  "Incumbrances  are  of  two 
ktods,  viz.:  1.  Such  as  affect  the  title.  2. 
Those  which  affect  only  the  physical  condi- 
tion of  the  property.  A  mortgage  or  other 
lien  is  a  fair  Illustration  of  the  former;  a 
public  road  or  right  of  way,  of  the  latter. 
Where  tocumbrances  of  the  former  class 
exist  the  covenant  referred  to,  under  all  the 
authorities.  Is  broken  the  instant  It  Is  made, 
and  It  Is  of  no  Importance  that  the  grantee 
bad  notice  of  them  when  he  took  the  title. 
Cathcart  v.  Bowman,  5  Pa.  317;  Funk  v. 
Vonelda,  11  Berg.  &  R.  [Pa.]  109  [14  Am.  Dec 
617].  Such  tocumbrances  are  usnally  of  a 
temporary  character  and  capable  of  remov- 
al; the  very  object  of  the  covenant  Is  to  pro- 
tect the  vendee  against  them;  hence,  knowl- 
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edge,  actual  or  constructive,  of  their  exist- 
ence, is  no  answer  to  aii  action  for  breach 
of  sucli  covenant  Where,  however,  there  is 
a  servitude  imposed  upon  the  land  which  is 
visible  to  the  eye,  and  which  affects  not  title, 
but  the  physical  condition  of  the  property, 
a  different  rule  prevails.  Thus  it  was  held 
In  Patterson  v.  Arthurs,  9  Watts  [Pa.]  152, 
that  where  the  owner  bad  covenanted  to 
convey  certain  lots  free  from  all  Incumbran- 
ces, a  public  road,  which  occupied  a  portion 
of  such  lots,  was  not  an  incumbrance  with- 
in the  meaning  of  the  covenant."  See  Kutz 
V.  MeCune,  22  Wis.  628,  99  Am.  Dec.  85;  Hal- 
dane  v.  Sweet,  55  Mich.  109,  200,  20  N.  W. 
902;  Harwood  v.  Benton  &  Jones,  32  Vt  724; 
Scribner  v.  Holmes,  16  Ind.  142;  Burk  v. 
Hill,  48  Ind.  52,  17  Am.  Rep.  731;  Smith  v. 
Hughes,  50  Wis.  620,  7  N.  W.  653. 

Spealdng  of  that  class  of  Incumbrances 
that  affect  only  the  physical  condition  of 
the  property,  Brewster,  In  his  work  on  Con- 
veyancing, I  203,  says:  "In  cases  where  there 
is  a  physical  burden  of  this  sort,  which  is 
visible,  there  is  a  fair  and  reasonable  pre- 
sumption, in  the  absence  of  an  express  agree- 
ment, that  both  parties  act  with  reference 
to  this  plain,  existing  burden,  and  that  the 
vendor  on  the  one  band  demands,  and  the 
vendee  on  the  other  pays,  only  the  fair  val- 
ue of  the  land  as  visibly  incumbered.  There- 
fore, it  is  said  such  burdens,  by  way  of  open 
and  notorious  easements,  are  not  really  In- 
cumbrances within  the  meaning  of  this  cov- 
enant, because  the  real  subject-matter  of  the 
dealings  between  the  grantor  and  the  grantee 
Is  the  land,  subject  to  visible  easements." 

There  is  evidence  In  the  record  to  the  ef- 
fect that,  at  the  time  of  the  check  transac- 
tion, the  ditch  on  the  lands  conveyed  to  de- 
fendant, while  not  fully  completed,  was  "en- 
tirely Vd  out";  that  the  defendant,  at  the 
time  the  deed  was  written  and  delivered  to 
the  abstract  company  for  blm,  had  seen  said 
ditch.  Plaintiff  testified:  "It  was  a  ditch. 
I  think  It  would  have  run  water  through  it 
if  run  into  the  upper  end."  It  further  ap- 
pears that  the  value  of  the  lands  owned  by 
plaintiff  and  his  grantees  rested  largely  up- 
on the  fact  that  they  could  be  given  the  ben- 
efit of  Irrigation  by  an  extension  of  said 
ditch  to  said  lands.  Under  all  the  author- 
ities, the  presumption  is,  therefore,  there  be- 
ing no  express  agreement  to  the  contrary, 
that  the  parties  acted  in  this  transaction, 
in  so  far,  at  least,  as  the  ditch  is  concerned, 
"with  reference  to  this  plain,  existing  bur- 
den," and  as  so  incumbered  the  land  "was 
purchased  by  defendant  The  evidence  not 
only  utterly  fails  to  overcome  this  presump- 
tion, but  in  fact  confirms  and  strengthens 
it  by  proof  abundantly  snfilclent  to  support 
the  findings  of  the  court  In  favor  of  said  res- 
ervation, or,  in  other  words,  that  the  agree- 
ment of  June  8,  1904,  "was  not  and  was  not 
intended  by  the  parties,  to  be  the  full  agree- 
ment of  the  parties,  •  *  •  and  the  res- 
ervation and  agreement  therein  [the  deed] 


were  not  contrary  to  any  agreement  of  the 
parties  and  was  not  in  fraud  of  any  right 
of  the  defendant"  etc.,  and  that  plaintiff 
"had  the  right  to  include  the  reservation  con- 
tained in  the  deed  referred  to  in  the  pleadings 
herein  in  said  deed,"  etc. 

The  foregoing  observations  virtually  dis- 
pose of  appellant's  criticism  of  finding  10. 
The  court  therein  found  that  the  defendant 
"at  all  times  bad  the  means  of  knowledge 
of  the  contents  of  said  deed,  thougn  he  did 
not  have  the  actual,  personal  Imowledge 
thereof,  till  after  Its  receipt  and  acceptance 
by  him."  The  court  elsewhere  found  that  the 
reservation  waa  included  in  said  deed  "with 
the  Implied  knowledge  and  consent  of  de- 
fendant, but  without  his  actual  personal 
khowledge  and  consent"  etc. 

But  it  seems  to  us  that  there  Is  another 
and  conclusive  answer  to  the  defense  inter- 
posed here,  and  that  is,  that  a  party  will  not 
be  permitted  to  plead  ignorance  of  the  cov- 
enants of  a  deed  executed  to  him,  after  It 
has  been  accepted  and  recorded,  as  a  ground 
for  defeating  the  force  and  effect  of  such 
covenants.  The  presumptions  are  always 
in  favor  of  the  validity  of  a  deed  and  its  re- 
citals. It  is  not  of  course,  claimed  that  the 
plaintiff  fraudulently  or  otherwise  prevented 
the  defendant  from  giving  the  deed  personal 
Inspection  and  thus  fully  familiarizing  him- 
self with  its  precise  provisions  and  covenants 
before  he  accepted  and  recorded  It  The 
deed,  as  has  been  seen,  was  delivered  for  the 
defendant  to  the  Stanislaus  Abstract  Com- 
pany, and  was  recorded  by  a  Mr.  Perley, 
president  of  said  company,  for  the  defendant 
The  defendant  testified  tiiat  be  did  not  read 
the  deed  after  it  was  written  or  before  or 
after  its  recordation  until  a  short  tlipe  before 
the  commencement  of  this  action,  and  that 
he  knew  nothing,  from  a  personal  inspection 
of  the  instrument,  of  Its  contents ;  the  claim 
being  that  he  bad  supposed  and  had  reason 
and  right  to  rely  upon  the  supposition  that 
the  contents  of  the  deed  corresponded  with 
his  interpretation  of  the  terms  of  the  writ- 
ten agreement  as  to  incumbrances.  He  fur- 
ther denied  that  the  abstract  company  or 
any  other  person  bad  any  right  to  cause  to 
be  recorded  a  deed  containing  the  reserva- 
tion objected  to;  but  Perley  testified  that  he 
recorded  the  deed  for  defendant  "and  he 
paid  me  for  it"  This  witness  further  testi- 
fied: "While  I  don't  know  that  Mr.  Caswell 
knew  the  contents  of  the  deed,  he  was  pres- 
ent and  had  an  opportunity." 

It  is,  as  declared,  not  only  true  that  "the 
presumption  is  in  favor  of  the  validity  of 
every  grant  issued  in  the  forms  prescribed 
by  law,  and  that  it  is  Incumbent  on  him  who 
controverts,  to  support  his  objections"  (Pat- 
terson V.  Jenks  et  al.,  2  Pet  216,  7  L.  Ed. 
402;  Payne  &  Develey  v.  Treadwell,  16  Cal. 
228;  Latham  v.  City  of  Los  Angeles,  87  CaL 
518,  25  Pac.  673),  but  "every  person  is  pre- 
sumed to  read  the  deed  under  which  he 
holds,  and  a  failure  to  read  certain  recitals 
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contained  in  the  deed  cannot  avail  him  as 
a  defaise  -when  It  Is  sought  to  charge  him 
with  notice."  Devlin  on  Deeds,  {  1002;  Wel- 
senberg  t.  Truman,  58  Cal.  63;  Steez  v. 
Kranz,  32  Minn.  313,  20  N.  W.  241;  Dargin 
V.  Be^er,  10  Iowa,  571;  Hamilton  v.  Nutt 
31  Conn.  501. 

It  is  said  in  the  last  of  the  cited  cases: 
"Men  of  ordinary  prudence  will  use  all  rea- 
sonable means  to  ascertain  the  state  and  con- 
dition of  their  own  titles.  Hence,  we  may 
lay  It  down  as  a  rule,  founded  upon  the 
experience  of  mankind,  that  one  who  has 
knowledge  of  the  existence  of  a  deed,  to 
wlUch  he  has  access,  and  which  affects  the 
title  to  property  in  which  he  is  interested, 
will,  in  equity,  be  presumed  to  have  knowl- 
edge of  the  contents  of  the  deed.  •  •  • 
Under  our  recording  system  a  deed  duly  re- 
corded is  constructive  notice  to  all  the  world; 
and  the  law  conclusively  presumes  that  ev- 
ery person  interested  has  knowledge  not  on- 
ly of  the  deed,  but  of  its  precise  language, 
where  that  is  material.  ♦  ♦  •  If  a  man 
will,  under  certain  circumstances,  be  presum- 
ed to  have  knowledge  of  the  contents  of  the 
deed  of  another,. how  much  more  reasonable 
is  it  to  presume  that  be  has  knowledge  of 
the  contents  of  his  own  deed."  And  it  is 
said  in  Wailes  v.  Cooper,  24  Miss.  228,  that 
"it  is  in  consonance  with  reason,  that  if  the 
title  deeds  under  which  a  purchaser  derives 
title  recite  an  incumbrance,  he  will  be  bound 
by  that  recital,  and  presumed  to  have  had 
notice  of  it,  whether  he  has  read  it  or  not. 
Tot  the  law  will  not  permit  him  to  deny 
notice  by  Insistiiig  that  he  has  not  read  the 
deed." 

B^m  the  moment  of  the  filing  of  the  deed 
h«e  for  recordation,  the  defendant  was 
charged  with  constructive  notice  of  all  its 
recitals,  but,  according  to  his  own  testimony, 
he  remained  supine  and  apparently  indiffer- 
ent as  to  its  precise  provisions  from  the  time 
it  was  filed  with  the  recorder — December 
24,  1904 — until  about  "a  month  or  two"  be- 
fore the  trial  of  this  action,  which  was  in 
January,  1906.  It  is  therefore  very  clear 
that  his  want  of  personal  knowledge  of  the 
precise  contents  of  the  deed,  prior  to  its  ex- 
ecution, delivery,  acceptance,  and  recorda- 
tion, if,  in  {ruth,  he  was  without  such  knowl- 
edge, was  entirely  due  to  his  own  inexcus- 
able negligence  in  not  fully  posting  himself, 
befor^iand,  on  the  terms  of  an  instrument 
to  which  he  was  about  to  bind  himself.  His 
excuse  that  he  relied  upon  plaintiff's  writ- 
ten agreement  with  him  and  supposed  that 
the  deed  would  correspond  therewith  Is  no 
excuse  at  all.  He  had  no  right,  as  we  have 
shown,  to  rely  for  personal  knowledge  of 
tbe  recitals  of  his  deed  upon  his  own  inter- 
pretation of  the  scope  of  said  agreement.  If 
such  an  excuse  were  available  as  a  defense 
against  the  recitals  of  a  deed,  many  such  in- 
stroments  would   rest  on  exceedingly   frail 


and  insecure  grounds  and  court  calendars, 
as  a  consequence,  would  soon  be  congested 
with  all  manner  of  controversies  arising  out 
of  the  unmitigated  ignorance  of  vendors  and 
vendees  as  to  exactly  what  covenants  they 
Intended  should  be  included  in  tbe  most  sol- 
emn legal  writings  to  which  men  may  bind 
themselves — writings  which  the  law,  to 
avoid,  as  far  as  possible,  future  controversies 
in  relation  thereto,  require  and  prescribe 
shall  be  executed  under  circumstances  of  the 
strictest  circumspection,  and  the  evidence 
thereof  preserved  in  the  most  public  and  en- 
during form. 

Other  parts  of  tbe  findings  are  challenged 
as  not  having  sufficient  support  from  the 
proofs,  but  to  these  assignments  we  have  al- 
ready, in  effect,  replied  adversely  to  the  con- 
tention of  appellant.  We  have  shown  that 
the  evidence  sufficiently  discloses  that  a 
ditch,  constructed  for  irrigation  purposes,  was 
partly  completed  on  the  land^  conveyed  by 
plaintiff  to  defendant  at  the  time  of  the  con- 
veyance. There  is  also  enough  support  for 
the  finding  that  "the  lands  mentioned  in  said 
complaint  as  conveyed  to  other  parties  could 
and  can  be  conveniently  Irrigated  from  said 
ditch,"  and  that  "said  lands  and  the  land  of 
plaintiff  described  in  said  complaint  would 
have  received  water  for  such  irrigation  but 
for  the  acts  of  the  defendant." 

8.  Some  of  the  court's  rulings  on  the  evi- 
dence are  objected  to  as  erroneous  and  prej- 
udicial. We  have  discovered  no  error  in 
any  of  the  challenged  rulings,  and  see  no 
reason  for  giving  these  assignments  special 
consideration. 

The  Judgment  and  order  are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BURNETT,  J. 


(14  Cal.  App.  37«) 
In  re  JOHNSTON'S  ESTATE.    <Clv.  769.) 
(Court  of  Appeal,   Third   District,  California. 
Oct.  22,  1910.) 

Appkai.  and  Erbob  (§§  786,  787*)— Dismissal 

— Lachks. 

Where  appellant  was  guilty  of  nnwananted 
laches  in  prosecuting  an  appeal  and  it  appears 
that  the  appeal  was  taken  for  delay  and  has 
been  abandoned,  it  wiU  be  dismissed. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
^ror.  Cent.  Di«.  SI  3128,  3129;  Dec.  Dig.  §$ 
786,  787.*] 

Appeal  from  Superior  Court,  Sacramento 
County;  Peter  J.  Shields,  Judge. 

In  the  matter  of  the  Estate  of  William 
Johnston,  deceased.  From  a  decree  of  dis- 
tribution, Josephine  A.  C.  Johnston  appeals. 
Appeal  dismissed. 

C.  M.  Beckwith,  for  appellant  Josephine  A. 
C.  Johnston.  White,  Miller  &  McLaughlin, 
for  respondent  for  estate. 

BURNKTT,  J.  A  decree  of  distribution 
in  the  above-entitled  estate  was  rendered  in 
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the  superior  court  of  Sacramento  county  on 
the  4th  day  of  August,  1908.  A  noUce  of 
appeal  therefrom  was  given  October  3,  190S. 
A  proposed  bill  of  exceptions  was  filed  Sep- 
tember 14,  1908,  and  amendments  thereto 
proposed  by  respondent,  the  administrator  of 
said  estate,  and  served  upon  appellaut  on 
the  13th  day  of  October,  1908.  No  other  step 
has  been  taken  and  no  other  proceeding  had 
in  the  prosecution  of  said  appeal.  Appellant 
has  manifestly  been  guilty  of  unwarranted 
laches  and  delay  in  the  premises,  and  the 
conclusion  is  justified  that  the  appeal  was 
taken  for  delay,  and  that  it  has  since  been 
abandoned. 

The  motion  to  dismiss,  based  upon  the 
foregoing  and  other  grounds,  is  not  contested. 
There  was.  Indeed,  no  appearance  by  appel- 
lant at  the  hearing. 

The  appeal  is  dismissed. 

We  concur:    CHIPMAN,  P.  J,,  BART,  J. 


at  Cat.  A.  849) 

RIDBOUT  T.  NATIONAL  HOMESTEAD 

ASS'N.     (Civ.  802.) 

(Ooart  of  Appeal,  Second   District,  California. 

Oct.  18,  1910.) 

1.  E^rIDENCK  (J  80*)— PBESUiCPTiowa— FoanoN 
Laws. 

In  the  absence  of  proof  to  the  contrary,  it 
will  be  presumed  that  the  laws  of  Arizona  are 
similar  to  those  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  101 ;   Dec.  Dig.  i  80.*] 

2.  COBPOBATIONS    (J    281*)— Officebs— SlXKO- 
TION. 

The  organizers  of  a  corporation  cannot  se- 
lect its  ofiicers;  such  being  the  duty  of  the 
board  of  directors. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  1187;  Dec.  Dig.  {  281.»] 

8.    OOBPOHATIONS     (S    448*)— RATIFICATION     OF 

CoNTBACT  Made  bt  Oboanizebs— Pbesuiip- 

TION. 

Since  a  person  suing  on  an  nnautborized 
contract  must  show  actual  ratification,  or  some 
affirmative  act  from  which  it  may  be  inferred, 
ratification  by  a  corporation  of  a  contract  made 
by  its  organizers  will  not  be  presumed,  even 
where  it  has  received  benefits  therefrom,  unless 
it  is  shown  that  it  bad  actual  knowledge  of  the 
specific  contract  out  of  which  the  benefits  arose. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  $S  1709, 1789-1702 ;  Dec.  Dig.  |  448.*] 

4.  Corpobations    (I   448*)  —  Unadthobized 

Contract — EJsTorpEL. 

A  corporation  will  not  be  estopped  to  dis- 
affirm an  unauthorized  contract  of  its  organ- 
izers by  receiving  the  benefits  thereof,  unless  it 
had  knowledge  of  the  contract. 

[EJd.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  SS  1709,  1789-1792;  Dec  Dig.  i 
44a*] 

6.  Corporations  (8  407*)— PHESinENx— Power 
TO  Contract. 

Where  the  minntes  of  the  board  of  directors 
of  a  corporation  authorized  its  president  "to 
make  any  contract  he  saw  fit,  to  employ  whom 
he  pleased,"  while  such  general  authority  could 
extend  only  to  matters  relating  to  the  ordinary 
conduct  of  the  corporate  business,  yet  he  could 


authorize  a  person  to  sell  corporate  stock  for 

which  he  should  receive  commissions,  as  the 
board  could  properly  delegate  such  i>ower  to  the 
president. 

[E)d.  Note.— For  other  cases,  eee  Corporations, 
Dec.  Dig.  i  407.*] 

6.  Brokers  (§  43*)— Contract  Adthorizino 
Sale  of  Cobpobate  Stock— Necessitt  of 
Wbitino. 

A  contract  authorizing  the  sale  of  corpo- 
rate stock,  certain  land  to  be  given  to  pur- 
chasers as  a  bonuSj  is  not  within  Civ.  Code,  | 
1624,  subd.  6,  providing  that  an  agreement  au- 
thorizing or  employing  an  agent  or  broker  to 
purchase  or  sell  real  estate  for  compensation 
or  a  coDmii3si<»i,  shall  be  invalid,  unless  made 
in  writing,  etc. 

[E^d.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  i  44;   Dec  Dig.  §  43.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  George  H.  Button,  Judge. 

Action  by  E.  O.  Rideout  against  the  Na- 
tional Homestead  Association.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed upon  condition  that  the  plaintiff,  with- 
in 30  days,  file  his  written  consent  with  the 
clerk  of  this  court  that  a  certain  amount  be 
deducted  from  the  judgment;  otherwise  the 
judgment  shall  be  reversed. 

Edw.  L.  Payne,  for  appellant  L.  R.  Whar- 
ton and  Louis  W.  Myers,  for  respondent 

ALLEN,  P.  J.  Plaintiff  sought  to  recover 
upon  an  alleged  contract  with  defendant  cor- 
poration through  which  he  claimed  $388.50 
on  account  of  money  paid  out  for  the  use 
and  benefit  of  the  corporation,  and  $1,900, 
less  a  payment  of  $525,  on  account  of  serv- 
ices rendered.  The  court  found  in  favor  of 
plaintiff  for  each  of  the  amounts  claimed; 
the  judgment  aggregating  $1,764.50.  From 
the  judgment  and  an  order  denying  a  new 
trial,  defendant  appeals  upon  a  statement 
settled  and  allowed. 

The  record  discloses  that  the  defendant 
corporation  was  organized  under  the  laws 
of  Arizona  April  10,  1908;  that  the  first 
meeting  of  the  board  of  directors  was  held 
April  30, 1908 ;  that  prior  to  the  organization 
of  the  corporation  the  promoters  thereof  au- 
thorized plaintiff  to  incnr  an  Indebtedness 
of  $369.50;  that  after  the  filing  of  the  ar- 
ticles of  association,  bnt  before  the  first 
meeting  of  the  board  of  directors,  plaintiff 
personally  paid  the  indebtedueed  so  author- 
ized by  the  promoters.  There  Is  nothing  in 
the  record  tending  to  show  any  affirmative 
act  by  the  board  in  connection  with  this  in- 
debtedness or  Its  payment,  nor  any  resolu- 
tion or  minutes  in  the  meetings  of  the  board 
from  which  ratification  can  be  claimed.  Nor 
is  there  anything  in  the  record  Indicating 
that  the  corporation  had  any  agents  or  any 
one  authorized  to  transact  business  in  its 
name,  other  than  the  board  of  directors,  be- 
fore the  30th  of  April.  The  evidence  in  the 
record  to  the  effect  that  the  articles  of  in- 
corporation named  the  officers  may  be  dis- 
regarded.    In  the  absence  of  proof  to  the 
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contrary,  it  will  be  presumed  that  the  laws 
of  Arizona  are  similar  to  our  own,  and  in 
fliis  state  tbe  selection  of  ttie  corporate  offi- 
cers is  not  a  matter  within  the  power  of  the 
organizers,  but  Is  a  duty  devolving  upon  the 
board  of  directors. 

Reqwndent's  contention  is  that  the  senr- 
icee  being  for  the  benefit  of  the  corpora- 
tion, and  the  corporation  having  accepted 
such  benefits,  it  is  either  estopped  to  deny 
the  autborization,  or  that  the  acceptance  of 
such  benefits  amounted  to  a  ratification.  It 
is  Incumbent  upon  a  party  claiming  a  re- 
sulting benefit  to  show  actual  ratification, 
or  some  affirmative  act  from  which  it  may 
be  inferred.  Ratification  will  not  be  pre^ 
somed,  even  when  tbe  corporation  has  re- 
c^ved  benefits,  unless  actual  knowledge  of 
the  specific  contract  out  of  which  the  bene- 
fits arose  is  made  to  appear  (Pacific  Bank 
T.  Stone,  121  Cal.  202,  p3  Pac.  634),  and 
the  same  knowledge  Is  essential  In  consid- 
ering the  question  of  estoppel.  Grlbble  v. 
Oolnmbus  Brewing  Co.,  100  Cal.  71,  34  Pac. 
527.  The  most  that  can  be  claimed  in  sup- 
port of  ratification  or  estoppel,  from  this 
record,  is  that  two  members  of  the  board' 
of  directors  had  knowledge  of  the  contract 
and  the  services,  but  nothing  appears  show- 
ing such  knowledge  upon  the  part  of  the 
other  member  of  the  board.  In  addition  to 
this,  the  two  members  having  notice  were 
interested  parties  to  the  contract.  We  are 
of  opinion,  therefore,  that  neither  ratifica- 
tion nor  matter  amounting  to  an  estoppel  as 
against  the  corporation  appears  in  the  rec- 
ord. Tbe  corporation,  then,  not  having  au- 
thorized the  1389.50  payment,  nor  having 
ratified  tbe  contract  or  payment,  it  must 
follow  that  there  is  no  evidence  in  tbe  rec- 
ord to  support  the  finding  of  the  court  that 
this  money  was  laid  out  and  expended  by 
pUlntUC  at  the  Instance  and  request  of  the 
corporation,  but,  on  tbe  contrary.  It  affirma- 
tively appears  that  the  same  was  a  debt 
of  the  promoters  for  which  the  corporation 
is  not  liable. 

There  is  evidence  in  the  record  ample  and 
sufficient  in  support  of  the  findings  of  the 
court  with  reference  to  the  indebtedness 
arising  on  account  of  the  services  rendered 
after  June,  1908.  The  contract  with  refer- 
«ice  to  these  services  was  made  by  the  presi- 
dent, and  it  is  shown  that  the  minutes  of 
the  board  authorized  the  president  "tp  make 
any  contract  be  saw  fit,  to  employ  whom  he 
pleased."  While  such  general  authority 
could  only  extend  to  matters  relating  to 
the  usual  and  ordinary  conduct  of  the  coi^ 
porate  business,  yet  the  contract  under  con- 
sideration here  was  a  contract  the  authority 
to  make  which  could  properly  be  delegated 
by  the  board  to  the  president. 

It  is  insisted  by  appellant  that  the  con- 
tract with  plaintiff,  which  was  one  for  the 
payment  of  a  weekly  salary  and  commissions 


on  sale  of  corporate  stock,  was  Invalid  un- 
der the  provisions  of  subdivision  6  of  sec- 
tion 1624,  Civ.  Code.  This  subdivision  only 
relates  to  agreements  authorizing  or  em- 
ploying an  agent  or  broker  to  purchase  or 
sell  real  estate  for  compensation  or  com- 
mission. The  mere  fact  of  plaintiff  being 
authorized  to  sell  corporate  stock  under  an 
agreement  with  the  purchasers  that  certain 
land  should  be  conveyed  in  the  nature  of  a 
bonus  to  such  purchasers  does  not  bring  the 
contract  within  the  purview  of  the  subdivi- 
sion last  cited.  Plaintiff's  employment  was 
not  to  sell  land,  nor  was  he  to  receive  any 
conunisslons  or  brokerage  on  account  there- 
of; on  tbe  contrary  he  was  to  receive  a 
commission  on  account  of  the  sale  of  cor- 
porate stock  as  an  Incident  to  his  general 
employment  upon  a  salary  as  an  agent  of 
the  corporation.  We  think  this  contract  was 
such  as  might  rest  in  parol,  and  that  the 
judgment  for  the  amount  unpaid,  with  ref- 
erence, to  the  service  under  such'  contract, 
was  warranted. 

In  our  opinion,  tbe  entire  Judgment  as 
rendered  exceeded  the  amount  which  should 
properly  have  been  awarded  to  plaintiff  to 
the  extent  of  $389.50,  and  it  is  ordered  that 
If  the  plaintiff,  within  30  days  from  the  fil- 
ing hereof,  shall  file  with  the  clerk  of  this 
court  his  written  consent  that  the  judgment 
of  the  superior  court  be  modified  by  deduct- 
ing tbe  sum  of  $389.50  therefrom,  leaving 
the  judgment  to  stand  for  $1,375,  together 
with  interest  thereon  from  August  4,  1909. 
and  costs  as  therein  provided,  said  judgment 
shall  be  modified  accordingly  and  the  judg- 
ment and  order  denying  a  new  trial  affirm- 
ed. Otherwise,  and  in  case  plaintiff  falls 
to  file  such  consent  In  writing,  the  judgment 
shall  be  reversed.  In  any  event,  it  is  or- 
dered that  the  appellant  recover  Its  costs  on 
this  appeal 

We  concur:     SHAW,  J;    JAMBS,  J. 


(14  CaL  App.  SSgf 

Mcpherson  v.  alta  irr.  dist.  et  ai. 

(Civ.  729.) 

(Court  of  Appeal,  Third  District,  California. 
Oct.  18,  1910.) 

1.  Judgment  (}  618*)  —  Res  Judicata  —  De- 
fenses Barred. 

The  defendant,  an  incorporated  irrigation 
district,  bad  been  ordered  in  a  former  judgment 
to  place  a  waste  or  weir  of  prescribed  dimen- 
sions at  the  intersections  of  its  ditch  with  a, 
stream  for  the  purpose  of  preventing  an  over- 
Uow.  and  had  been  enjoined  from  placing  boards 
in  the  wasteway  and  from  preventing  their 
removal  if  so  placed.  The  defendant  failed  to 
comply  with  the  order  of  court,  and  plaintiff, 
who  was  a  successor  in  interest  of  tbe  previous 
plaintiff,  brought  action  to  recover  for  dam- 
ages to  bis  land  and  trees,  caused  by  an  over- 
flow of  the  ditch.  Held,  that  the  previous  judg- 
ment was  res  judicata  as  between  parties  m 
the  later  action  as  to  the  objection  that  the 
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enforcement  of  the  Injunction  woald  impair  or 
destroy  the  usefulness  of  the  canal. 

(Ed.  Note.— For  other  cases,  see  Judtrment, 
Cent.  Dig.  {  1131;    Dec.  Dig.  (  618.*] 

2.  Waters  and  Wateb  Coubses  (|  247*)— Ir- 
bioation  distbiots  —  constbuoiion  and 
Mainixnahoe  or  Wobks  —  Injttbibs  —  Bti- 

DBNOB. 

In  an  action  against  an  incorporated  ir- 
rigation district  for  injuries  resulting  from  the 
construction  and  maintenance  of  its  worics,  evi- 
dence held  suflBcient  to  sustain  findings  that  de- 
fendants had  violated  a  previous  injunction 
against  obstructing  a  waste  weir,  and  claimed 
the  right  to  do  so,  and  would  continue  so  to 
do  unless  restrained. 

VEid.  Note.— For  other  cases,  see  Waters  and 
water  Couraes,  Dec  Dig.  {  247.»] 
8.  Appkal  and   Ebbob   ((  169*)— Issub  Not 

Raised— Review. 

An  issue  raided  for  the  first  time  in  the 
appellate  court  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  1018-1084;  Dec.  Dig.  | 
169.»] 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty;  P.  W.  Bennett,  Judge. 

Action  by  J.  W.  MePherson  against  the 
Alta  Irrigation  District  and  others.  Judg- 
ment for  the  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Bradley  &  Farnsworth  and  Power  &  Mc- 
Fadzean,  for  appellants.  Liamberson  &  Lam- 
berson,  for  respondent 

BTTRNEJIT,  J.  The  defendant  Alta  Irriga- 
tion district  la  a  public  corporation,  organ- 
ized under  what  is  commonly  known  as  the 
"Wright  Act,"t  and  the  other  defendants  were 
directors  of  said  corporation  during  the  time 
when  the  acts  complained  of  were  committed. 
As  stated  by  respondent,  the  plaintiff  is  the 
successor  In  title  and  estate  to  the  Vlsalla 
Savings  Bank.  By  the  latter  an  action  was 
begun  In  1S97  in  the  superior  court  of  Tulare 
county  against  the  said  district.  In  which  a 
judgment  was  obtained  by  plaintiff,  provid- 
ing, among  other  things,  that  the  defendant 
"forthwith  place  on  the  upper  side  of  its 
said  ditch  at  the  intersection  of  said  ditch 
with  the  principal  channel  of  said  creek 
(Sand  creek)  a  suitable  wasteway  or  weir 
for  the  reception  of  said  waters  of  said 
stream  which  may  flow  down  the  same  at 
times  of  high  water,  and  that  said  wasteway 
be  at  least  100  feet  in  width,  and  that  said 
defendant  forthwith  place  on  the  lower  side 
of  Its  said  ditch  at  said  point  a  wasteway 
for  the  purpose  of  i)ermitttng  the  waters  of 
said  stream  to  escape  from  said  ditch  Into 
the  channel  of  said  stream  below  said  ditch 
and  that  said  wasteway  be  at  least  100  feet 
In  width."  It  appears  that  the  Alta  irriga- 
tion district  did  not  comply  with  the  prder 
of  the  court  to  the  extent  of  placing  a  waste- 
way  of  sufficient  width  to  enable  the  waters 
of  the  ditch  to  cross  the  canal.  One  was 
constructed  of  the  width  of  40  feet  on  the 
upper  side  and  but  20  feet  on  the  lower  side 
of  said  canal.    This  was  insufficient  to  carry 


the  water  at  times,  and,  besides,  the  flow 
was  obstructed  by  boards  placed  In  the  lower 
opening.  The  result  was  that  water  and 
sand  filled  up  the  creek  channel  and  the  wa- 
ter overflowed  the  lands  of  plaintiff  and  kill- 
ed a  large  number  of  his  trees,  to  his  dam- 
age In  the  sum  of  $600,  as  found  by  the 
court  Plaintiff  was  also  awarded  an  injunc- 
tion restraining  the  defendants  from  putting 
or  maintaining  any  boards  in  said  wasteway 
"In  the  south  bank  of  the  ditch  or  canal  of 
the  defendant  Alta  irrigation  district  where 
the  said  ditch  or  canal  intersects  and  crosses 
the  channel  of  Sand  creek  near  the  south 
boundary  line  of  the  land  of  plaintiff  and 
from  keeping  or  maintaining  the  same  there- 
in, and  from  preventing  the  plaintiff,  bis 
agents  and  employes,  from  removing  said 
boards  from  said  wasteway  should  said 
boards  at  any  time  be  placed  therein,  at  all 
times  when  the  waters  flowing  down  the 
channel  of  said  creek  flow  as  far  as  to  the 
said  ditch  or  canal  of  said  defendant  the 
Alta  irrigation  district  at  the  point  of  loca- 
tion of  said  wasteway." 

There  is  evidence  that  the  overflow  of 
plaintlfT's  land  and  the  damage  to  his  trees 
was  caused  by  the  acts  of  defendants  here- 
inbefore spedfled.  We  have  therefore  clear- 
ly a  case  of  the  violation  of  a  valid  order  of 
the  said  superior  court  and  also  of  a  failure 
to  comply  with  a  statutory  duty  imposed  by 
section  38  of  said  Wright  act  providing  that 
"the  board  of  directors  shall  have  power  to 
construct  the  said  works  across  any  stream 
of  water,  water  course,  street  avenue 
*  *  *  which  the  route  of  said  canal  or 
canals  may  intersect  or  cross,  in  such  man- 
ner as  to  afford  security  for  life  and  prop- 
erty; but  said  board  shall  restore  the  same 
when  BO  crossed  or  Intersected  to  its  former 
state  as  nearly  as  may  be,  or  in  a  sufficient 
manner  not  to  have  impaired  unnecessarily 
its  usefulness."  The  Injury  to  plaintiff  be- 
ing the  direct  result  of  the  breach  of  an  ob- 
ligation on  the  part  of  defendants  and  the 
evidence  showing  that  the  award  was  not 
ezceesive,  the  judgment  is  manifestly  just 
and  should  be  upheld,  unless  a  reversal  is 
demanded  by  some  prejudicial  error  appear- 
ing In  the  record.  Nothing  of  the  kind  Is 
pointed  out  and  we  cannot  be  expected,  of 
course,  to  make  an  Independent  Investigation 
to  discover  some  ground  not  designated  by 
counsel  for  interference  with  the  actlcm  of 
the  court  below. 

Appellants  complain  that  the  enforcement 
of  the  Injunction  will  Impair  or  destroy  the 
usefulness  of  the  canal,  but  that  question 
was  determined  by  the  former  adjudication, 
and  said  judgment  Is  conclusive  between  the 
parties  here.  Besides,  no  reference  Is  made 
to  any  part  of  the  transcript  disclosing  any 
evidence  to  support  the  contention. 

The  nearest  approach  to  any  definite  as- 
signment of  error  in  the  brief  of  appellants 
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Is  tbe  specification  that  finding  1,  to  tlie  ef- 
fect that  the  board  of  directors  of  the  dis- 
trict maintained  boards  in  the  waste  way  by 
force  of  arms  from  February  17  to  May  20, 
1907,  and  that  they  refused  to  permit  these 
boards  to  be  removed,  and  finding  3,  that 
they  believed  that  they  had  a  right  to  keep 
the  boards  in  the  wasteway  at  all  times, 
that  they  would  continue  to  do  so,  and  would 
continue  to  prevent  the  plaintlCT  from  taking 
them  out  at  all  times  when  there  was  water 
in  the  channel  of  said  creek,  unless  restrain- 
ed by  injunction,  are  unsupported  by  the  evi- 
dence. Reference  is  made  to  the  testimony 
of  plaintiff  that  Mr.  Toler,  the  ditch  tender, 
took  the  boards  out  on  each  occasion  when 
the  waters  of  Sand  creek  rose  to  a  great 
height,  that  he  was  there  to  take  them  out 
when  the  waters  got  so  high  in  Sand  creek 
that  the  Alta  canal  would  not  carry  it,  and 
that  it  was  plaintiff's  understanding  that  Mr. 
Toler  was  acting  under  instructions  from 
the  managers  of  the  Alta  in  doing  what  be 
did.  It  is  manifest,  however,  that  some  of 
these  particular  findings  may  be  disregarded, 
as  it  is  clear  that  defendants  were  maintain- 
ing said  boards  in  said  wasteway,  and  that 
they  intended  to  maintain  them  in  the  future, 
and  that  plaintiCTs  rights  were  thereby  in- 
vaded and  his  property  injured.  These  lat- 
ter considerations  found  by  the  court  are 
sufficient  to  support  the  Judgment  But  the 
findings  assailed  are  entirely  Justified  by  cer- 
tain facts  detailed  by  tbe  witnesses  as  fol- 
lows: The  plaintiff  removed  the  boards  on 
several  different  occasions  and  they  were  put 
ba<^  by  the  defendants,  and  guards  were  sta- 
tioned there  day  and  night,  relieving  each 
other,  from  April  ISth  to  March  20th.  On 
April  19th  plaintiff  attempted  to  take  the 
boards  out,  but  was  prevented  from  doing 
so  by  the  said  Toler.  Tbe  attitude  of  the 
board  is  further  shown  by  the  testimony  of 
one  of  the  defendantis,  H.  K.  McGee,  that 
-nobody  was  ever  injured  by  keeping  the 
boards  in  the  wasteway  either.  I  know  Mr. 
McPherson  complained  about  that.  He  com- 
plained ttiat  injury  was  done  by  keeping 
those  in  the  wasteway,  bat  I  know  it  was 
not  a  fact.  We  could  very  easily  have  obvi- 
ated that  difficulty  and  put  him  in  tbe  wrong 
by  opening  the  wasteway.  I  didn't  do  it  be- 
cause I  didn't  want  to.  I  don't  understand 
that  l8  the  law."  There  is  evidence  also  that 
Mr.  McGee  said  he  would  keep  the  waters 
of  Sand  creek  in  the  ditch  if  one-half  the 
men  In  Orosl  lay  in  Jail  while  the  other  half 
kept  It  there.  The  whole  conduct  of  defend- 
ants, indeed,  shows  that  they  claimed  tbe 
right  to  remove  and  replace  the  boards  at 
their  own  volition  and  in  accordance  with 
their  own  Judgment  as  to  the  necessities  of 
the  case.  The  findings  of  the  court,  however, 
amply  supported  by  the  evidence,  were  op- 
posed to  this  view. 
The  suggestion  of  appellants  that  as  the 


ditch  had  been  permitted  to  remain  across 
the  channel  of  Sand  creek  for  a  great  num- 
ber of  years,  plaintiff  must  be  deemed  to 
have  acquiesced  in  the  existing  condition  of 
things,  is  satisfactorily  answered  by  respond- 
ent as  follows:  "This  contention  cannot  pre- 
vail for  the  reason  that  there  is  no  evidence 
upon  this  subject  as  to  whether  or  not  the 
ditch  had  been  permitted  peacefully  to  re- 
main in  Its  condition  as  shown  by  the  evi- 
dence &t  tbe  time  the  injuries  were  commit- 
ted or  otherwise.  It  is  shown  by  the  rec- 
ord that  an  action  had  been  commenced  some 
years  ago  by  tbe  Visalia  Savings  Bank  to 
compel  the  district  to  place  a  wasteway 
through  the  canal  for  the  purpose  of  per- 
mitting the  waters  of  Sand  creek  to  fiow 
through  tbe  same,  but  there  was  no  evidence 
by  either  side  as  to  whether  the  keeping  of 
the  ditch  and  its  banks  across  said'  channel 
had  been  permitted  in  a  peaceful  manner  for 
any  length  of  time  whatever.  Evidence  of 
interruption  by  cutting  tbe  banks  of  tbe  ditch, 
for  the  purpose  of  allowing  tbe  waters  of 
Sand  creek  to  flow  through  the  same  could 
not  have  been  Introduced  by  the  plaintiff  in 
this  case  in  chief,  nor  could  it  have  been  in- 
troduced In  rebuttal,  because  the  defendants 
offered  no  evidence  upon  that  subject,  and 
there  was  neither  plea  in  the  answer,  nor 
evidence  tending  to  show  the  quiet  or  peace- 
able possession  by  the  defendants  of  tbe 
canal  in  the  condition  in  which  it  was  found 
by  the  evidence  In  this  case."  If  defendants 
had  desired  to  rely  upon  such  consideration, 
they  should,  of  course,  have  put  it  in  issue. 

There  Is  apparently  no   reason  why   we  • 
should  disturb  tbe  conclusion  of  the  trial 
court,  and  the  Judgment  and  order  denying 
the  motion  for  a  new  trial  are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;   HART,  J. 


(14  Cal.  App.  3(3) 
MACLAT  CO.  ▼.  MEADS  et  al.     (Civ.  720.) 

(Court   of  Appeal,   Third   District,   California. 

Oct.  20,  1910.    Rehearing  Denied  Nov. 

19,  1910.) 

1.  Appeabance  (§S  9,  24*)— Objections  to 
CoMPLANT— Objections  to  Jcbisoictios— 
Waives. 

Where  defendants  objected  to  a  defaalt 
judgment  because  it  was  nnsnpported  by  tbe 
complaint,  they  thereby  appeared  generally  and 
waived  any  objection  to  the  service. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  §S  52.  118-143 ;   Dec.  Dig.  {I  9,  24.»J 

2.  JuoauENT  (1 158*)— Default— Appucation 
to   vacate— Affidavit  of  Merits. 

Where  defendants  applied  to  vacate  a  de- 
faalt judgment  and  filed  a  demurrer  to  tbe  com- 
plaint, it  was  not  necessary  that  an  affidavit  of 
merits  be  filed ;  the  motion  not  being  based  on 
Code  Civ.  Proc.  8  473,  permitting  amendments, 
and  authorizing  the  court  to  relieve  defendants 
not  personally  served  from  certain  judgments, 
etc. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  $  311 ;    Dec.  Dig.  §  158.*] 
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3.  Partnership  (S  213*)  —  Acnoif  Against 
Firm— C!oMPLAiNT. 

The  caption  of  a  complaint  described  the 
defendants  by  name,  witii  the  addition,  "indi- 
vidually and  as  copartners  under  the  firm  name, 
and  style  of  Petalnma  Transportation  Com- 
pany," etc.  The  complaint  did  not  allege  that 
the  transportation  company  was  a  partnership, 
except  as  stated  in  the  caption,  and  by  implica- 
tion from  a  paragraph  which  charged  that  de- 
fendants were  using  the  rented  premises  for 
wharfage  purposes,  either  as  agents  of  certain 
of  the  defendants  named  or  some  of  them  or 
others  unknown  to  plaintiff  constituting  the 
Petaluma  Transportation  Company  or  as  mem- 
bers of  said  partnership  under  the  firm  name 
and  style  of  Petalnma  Transportation  Com- 
pany. Other  parts  of  the  complaint  alleged  that 
defendants  named  were  acting  under  the  name 
of  Petalnma  Transportation  Company,  but 
whether  such  company  was  a  partnership,  as- 
sociation, or  corporation  did  not  appear.  Held. 
that  the  reference  to  defendants  as  members  of 
such  transportation  company  was  mere  descrip- 
do  personse,  and  hence  the  complaint  stated  no 
cause  of  action  against  the  firm. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  Sf  408.  409;   Dec.  Dig.  |  213.») 

4.  Partnership  (§  219*)— Judgment— Process 
—Service. 

'  Where  an  action  was  brooght  against  the 
members  of  a  firm  in  their  individuaT  capacity 
only,  service  of  summons  on  one  member  or  on 
all  does  not  constitute  service  on  the  firm,  and. 
in  order  to  bind  all  the  members  by  any  judg- 
ment obtained,  service  mu^t  have  been  made 
on  all. 

[EM.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.   H  42»-445;    Dec.   Dig.   i  219.*] 

5.  Partnership  (§  219*)—AcnoN— Service— 
Judgment. 

Where  an  action  is  against  a  firm,  service 
on  one  or  more  of  the  members  is  sufficient  to 
bind  the  firm,  and  the  judgment  obtained  there- 
in is  binding  not  only  on  the  joint  propertj  of 
'all  the  associates,  but  also  on  the  individual 
property  of  the  party  or  parties  served  with 
process,  as  provided  by  Code  Civ.  Proc.  §  388. 

[Ed.  Note.— For  oth^r  oases,  see  Partnership, 
Cent  Dig.  ||  429-445;    Dec.  Dig.  |  219.*] 

6.  Judgment    (i    18*)  —  Applicabilitt    to 
Pleadings. 

A  judgment  in  favor  of  plaintiff  is  unsus- 
tainable, where  it  lias  no  primary  support  in 
the   complaint. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |J  84-37;    Dec.  Dig.  S  18.*] 

7.  Judgment  (i  147*)  —  Vacation— Perform- 
ance. 

Where  a  judgment  by  defaalt  in  an  unlaw- 
ful detainer  proceeding  providing  for  surrender 
of  the  premises  and  payment  of  treble  the 
amount  of  rent  found  due  against  a  firm  and 
the  partners  individually  was  unsnstained  by 
the  complaint  in  so  far  as  it  constituted  a  judg- 
ment against  the  firm,  the  fact  that  it  had  been 
performed  in  so  far  as  it  required  a  surrender 
of  the  premises  did  not  constitute  such  a  to- 
tal extinguishment  and  performance  thereof  as 
would  prevent  the  firm  from  maintaining  a  mo- 
tion to  have  it  set  aside  as  to  it. 

[Eld.  Note.— For  other  cases,  se«  Judgment. 
Dec.  Dig.  I  147.*] 

Appeal  from  Superior  Court  Sonoma  Coun- 
ty ;   Etamett  Seawall,  Judge. 

Action  by  the  Maelay  Company  against  N. 
L.  Meads  and  others,  Individuals  and  as  co- 
partners ■  under  the  name  of  the  Petaluma 
Transportation  Company,  and  others.    E*rom 


an  order  setting  aside  a  default  Judgment, 
plaintiff  appeals.    Affirmed. 

Llppitt  &  Uppitt,  for  appellant  W.  H. 
Early,  for  respondents. 

HART,  J.  This  Is  an  appeal  from  an  or-^ 
der  setting  aside  the  Judgment  and  default 
entered  In  favor  of  the  plaintiff. 

The  action  Is  for  unlawtul  detainer,  and 
was  Instituted  on  the  23d  day  of  November. 
1909,  for  the  purpose  of  securing  restitution 
of  certain  premises,  situated  In  the  city  of 
Petalnma,  Sonoma  county,  which  were,  by 
an  Instrument  In  writing,  leased  by  the  plain- 
tiff to  N.  It.  Meads,  one  of  the  defendants 
herein,  for  the  term  of  one  year,  from  the 
1st  day  of  July,  1908,  at  the  monthly  rental 
of  $75,  payable  in  advance  on  the  1st  day 
of  each  and  every  month  during  said  term, 
and  for  judgment  for  treble  the  amount  of 
rent  found  by  the  court  to  be  due.  Section 
1174,  Code  Civ.  Proc. 

The  complaint  alleges  that  said  Meads  "as- 
signed said  written  agreement  and  lease  to 
the  Petaluma  Transportation  Company"; 
that  "said  defendants  N.  L.  Meads,  Chas. 
P.  Doe,  G.  I*  Ray,  and  H.  G.  Cox,  or  some  of 
said  defendants,  or  others  to  this  plaintiff 
unknown,  constituted,  and,  at  the  time  of 
said  assignment  of  said  lease  constituted, 
the  Petaluma  Transportation  Company,"  and 
that  said  defendants,  or  some  of  them,  or 
others  unknown  to  the  plaintiff,  "acting  and 
assuming  to  act  under  the  name  and  style  of 
Petaluma  Transportation  Company,  continue 
to  bold  possession  of  said  premises  as  tenants 
of  this  plaintiff."  It  is  further  alleged  that,, 
although  the  right  of  said  defendants  to  the 
possession  of  the  premises  expired  under  the 
terms  of  said  lease  on  the  30tb  day  of  June, 
1909,  they  "have  continued  and  are  now  in 
the  possession  of  said  premises,  as  tenants  of 
this  plaintiff."  The  complaint  further  de- 
clares that  "on  the  27th  day  of  September,. 
1909,  and  more  than  30  days  before  the  ex- 
piration of  the  month  of  October,  1909,  the 
plaintiff  gave  notice  In  writing  to  the  de- 
fendants, changing  the  terms  of  said  tenan- 
cy, to  take  effect  at  the  expiration  of  the 
mbnth  of  October,  1909,  Increasing  the  rental 
of  said  premises  to  the  sum  of  three  hundred 
dollars  for  the  month  of  November,  1909, 
payable  on  the  Ist  day  of  November,  1909." 
The  defendants,  so  the  complaint  further 
avers,  failed  and  refused  to  pay  to  the  plain- 
tiff the  said  sum  of  |300  on  the  1st  day  of 
November,  1909,  then  due  for  rent  of  said 
premises,  "pursuant  to  the  lease  from  month 
to  month  between  the  plaintiff  and  defend- 
ants, as  hereinbefore  alleged,  and  pursuant 
to  the  said  notice  in  writing  changing  the 
terms  thereof,"  and  that,  by  reason  of  the 
said  default  in  the  payment  of  said  rent, 
there  is  due  plaintiff  from  defendants  th« 
sum  of  $300,  etc. 


•For  otber  cues  see  sune  topic  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indez*» 
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The  ninth  paragraph  of  the  complaint  reads 
as  follows:  "That  the  premises  hereinbefore 
described  and  leased  by  the  plaintiff  (o  the 
defendants  as  aforesaid,  at  all  the  times  here- 
inbefore mentioned,  have  t>een  used  by  the 
steamer  Resolute  and  tiie  owners  thereof  for 
wharfage  purposes;  said  steamer  Resolute 
and  the  owners  thereof  so  acting  and  using 
said  premises  for  wharfage  purposes,  either 
as  agents  of  the  defendants,  N.  L.  Meads, 
Charles  P.  Doe,  O.  U  Ray,  and  H.  O.  Cox,  or 
some  of  them,  or  others  unknown  to  the 
plaintiff  constituting  Petalnma  Transporta- 
tion Company,  or  as  members  of  said  part- 
nership under  the  firm  name  and  style  of 
Petalnma  Transportation  Company."  Im- 
mediately upon  the  filing  of  the  complaint, 
a  summons,  addressed  to  ail  the  defendants 
named  in  the  title  of  the  action,  was  caused  to 
be  Issued,  and  on  ttie  same  day  said  summons 
was  served  on  the  defendants  Meads  and 
Bay.  There  also  appears  in  the  record  before 
us  an  affidavit  of  a  purported  service  of  said 
summons  on  the  Petaluma  Transportation 
Company.  This  affidavit  was  by  one  Reuben 
6.  Bunt,  who  alleged  therein  that  on  the 
23d  day  of  November,  1909,  he  "personally 
served  a  summons  in  the  above-entitled  ac- 
tion hereto  annexed  and  made  part  hereof, 
on  the  Petaluma  Transportation  Company, 
one  of  the  defendants  therein  named,  by  de- 
livering  to  N.  L.  Meads,  personally  known  to 
me  to  be  a  member  of  said  partnership,  a 
copy  of  said  summons,"  etc.  The  summons, 
as  the  statute  requires  to  be  done  in  such 
case  (section  1167,  Code  Civ.  Proc.),  com- 
manded the  defendants  to  appear  and  an- 
swer the  complaint  within  three  days  after 
tiie  service  of  said  summons  upon  tliem,  and 
notified  them  that,  unless  they  did  so  appear 
and  answer,  the  plaintiff  would  apply  for  the 
relief  asked  for  In  the  complaint.  None  of 
the  defendants  thns  served  answered  the 
complaint  or  otherwise  appeared  in  the  ac- 
tion within  the  time  named  in  the  summons 
and  as  prescribed  by  the  statute,  and  accord- 
ingly, on  the  27th  day  of  November,  1909,  the 
plaintiff  applied  for  a  default,  which  appli- 
cation was  granted  and  Judgment  thereupon 
entered  against  the  defendants  Meads,  Ray, 
and  the  Petaluma  Transportation  Company, 
adjudging  plaintiff  to  be  entitled  to  the  pos- 
session of  the  demanded  premises,  annulling 
and  forfeiting  the  lease,  and  for  treble  the 
amount  of  the  rent  ($300)  alleged  to  be  due. 

On  the  29th  day  of  November,  1909,  the  de- 
fendants appeared  and  served  and  filed  a  no- 
tice of  motion  to  set  aside  the  default  en- 
tered against  them,  and  at  the  same  time 
served  and  filed  a  general  demurrer  to  the 
complaint.  This  motion  was  made  upon  the 
grounds:  (1)  That  said  default  was  entered 
by  the  clerk  of  the  court  contrary  to  section 
1169  of  the  Code  of  Civil  Procedure;  (2) 
that  the  defendant  Petaluma  Transportation 
Company  was  not  served  with  summons.  On 
the  8d  day  of  December,  1909,  the  plaintiff 


caused  to  be  issued  a  writ  of  restitution,  di- 
rected to  the  sheriff  of  Sonoma  county,  who 
executed  said  writ  by  placing  the  appellant 
in  possession  of  the  premises  concerned  here, 
and  on  the  6th  day  of  Deceml>er,  1909,  said 
officer  made  a  return  to  that  effect  on  said 
writ  to  the  court  On  the  last-mentioned 
date  the  motion  of  defendants  to  set  aside 
the  default  was  heard  and  denied  by  the 
court;  permission,  however,  being  granted 
defendants  to  notice  and  file  a  motion  to  va- 
cate and  set  aside  the  judgment:  Thereafter 
defendants  served  and  filed  a  motion  to  va- 
cate the  Judgment  on  the  following  grounds: 
(1)  That  the  court  was  without  Jurisdiction 
to  enter  the  Judgment;  (2)  that  the  judg- 
ment is  not  supported  by  the  pleadings;  (3) 
that  the  defaults  of  the  defendants  herein 
were  not  entered.  This  motion  was  beard 
by  the  court  on  the  13th  day  of  December, 
1900,  and  an  order  made  granting  the  same 
on  the  20th  day  of  December,  1909.  With  the 
notice  of  the  last-mentioned  motion  the  de- 
fendants filed  an  affidavit  of  merits,  made  by 
the  defendant  Cox,  in  which  It  Is  alleged, 
among  other  things,  that  affiant  is  a  member 
of  the  "copartnership  in  the  Petaluma  Trans- 
portation Company ;  •  •  •  that  this  affi- 
ant was  not  served  with  summons  and  had  no 
notice  of  said  action  served  on  him  either  by 
way  of  summons  and  complaint  or  otherwise ; 
that  affiant  has  consulted  his  attorney,  W. 
H.  Early,  and  is  Informed  by  his  said  attor- 
ney that  he  has  a  good  and  perfect  defense 
to  the  said  action  on  the  merits  which  said 
defense  is  based  on  a  certain  indenture  of 
lease,  a  copy  of  which  said  lease  is  hereto  at- 
tached and  made  a  part  of  this  affidavit; 

*  *.  *  that  affiant  is  informed  by  his  said 
attorney  that  the  said  lease  Is  in  full  force 
and  virtue  and  a  good  and  perfect  defense  to 
each  and  every  part  of  said  action  on  its 
merits."  The  lease  so  referred  to  appears 
to  have  t>een  executed  by  plaintiff  and  the 
Petaluma  Transportation  Company,  "by  N. 
li.  Meads,  Mgr.,"  in  the  month  of  July,  1909, 
and  purports  to  lease  to  the  Petaluma  Trans- 
poitation  Company  the  premises  In  dispute 
for  the  term  of  four  years,  "from  and  aft- 
er July  1st,  1909,  at  the  rent  of  $3,600.00, 
payable  in  monthly  installments  of  $75.00, 

♦  •  *  in  advance  on  the  first  day  of  each 
and  every  month  during  the  term  hereof." 

1.  By  objecting  to  the  Judgment  on  the 
ground  that  it  was  unsupported  by  the  alle- 
gations of  the  complaint,  the  defendants  un- 
doubtedly made  a  general  appearance,  and 
thus  waived  the  objection  that  the  court  was 
without  Jurisdiction  to  render  and  enter  the 
judgment  because  the  defendants  were  not 
or  might  not  have  been  served  with  sum- 
mons. In  Burdette  v.  Corgan,  26  Kan.  102, 
it  Is  said:  "The  motion  to  vacate  the  judg- 
ment recited  that  -the  parties  specially  ap- 
peared and  moved  to  set  aside  the  judgment 
as  void  for  several  reasons — among  tiiem  that 
the  petition  of  the  plaintiff  did  not  state 
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facts  sufficient  to  uphold  the  judgment. 
•  •  •  In  the  first  place,  we  remark  that 
this  ai^earance  by  the  motion,  though  called 
special,  was  In  fact  a  general  appearance, 
and  by  it  this  defendant  appeared  so  far  as 
she  could  appear.  The  motion  challenged 
the  judgment,  not  merely  on  Jurisdictional, 
but  also  on  nonjurlsdlctional,  grounds,  and, 
whenever  such  a  motion  is  made,  the  appear- 
ance Is  general,  no  matter  what  the  parties 
may  call  it  in  their  motion."  The  rule  as 
thus 'Stated  is  expressly  approved  by  our  Su- 
preme Court  in  the  case  of  Security,  etc.,  Co. 
V.  Boston,  etc.,  Co.,  126  Cal.  418-423,  58  Pac. 
941,  59  Pac.  296.  See,  also,  Lowe  v.  String- 
ham,  14  Wis.  222;  Gilbert-Arnold  Land  Co. 
T.  O'Hare,  93  Wis.  194,  67  N.  W.  38;  In  re 
Clarke,  125  Cal.  388,  58  Pac.  22;  2  Ency.  of 
Plead.  &  Prac.  625,  notes  and  cases  cited. 
The  filing  of  a  demurrer  and  an  affidavit  of 
merits — the  latter  unnecessary,  since,  obvi- 
ously, the  motion  is  not  based  on  section  473 
of  the  Code  of  Civil  Procedure  (De  la  Mon- 
tanya  v.  De  la  Montanya,  112  Cal.  101,  44 
Pac.  345,  32  L.  R.  A.  82,  53  Am.  St  Rep. 
165) — is  a  move  addressed  to  the  merits  by 
the  defendants  here,  and  Is  additional  evi- 
dence of  a  general  appearance,  if,  indeed, 
more  evidence  Is  necessary  to  show  a  general 
appearance  than  is  disclosed  by  the  objection 
to  the  judgment  on  the  ground  that  it  is 
not  "supported  by  the  pleadings."  Indeed, 
said  objection  Is  Itself,  in  effect,  a  demurrer 
to  the  complaint,  and  it  is  therefore  very 
clear  that  the  defendants  thus  challenge  the 
judgment  on  a  ground  other  than  that  of 
want  of  jurisdiction  of  the  persons  of  the 
defendants. 

2.  But  we  think  the  complaint  fails  to 
state  a  cause  of  action  against  the  defend- 
ant Petaluma  Transportation  Company,  or, 
In  other  words,  the  action  Is  not  against  said 
company.  The  caption  of  the  complaint 
reads:  "Maday  Company,  a  Corporation,  v. 
N.  L.  Meads,  Charles  P.  Doe,  H.  O.  Cox  and 
O.  I*  Ray,  Individually  and  as  Co-partners 
Under  the  Firm  Name  and  Style  of  Petaluma 
Transportation  Company,"  etc.  From  an  ex- 
amination of  the  complaint  it  is  to  be  noted 
that  nowhere  therein  does  it  even  appear 
that  the  Petaluma  Transportation  Company 
is  a  partnership,  except  in  the  caption  and 
by  implication  only  in  paragraph  9  thereof, 
heretofore  quoted  herein.  The  third  para- 
graph declares  that  Meads,  one  of  the  de- 
fendants, and  to  whom  the  premises  were 
originally  leased,  subsequently  assigned  said 
lease  to  the  "Petaluma  Transportation  Com- 
pany," without  alleging  the  character  of  said 
company,  whether  a  partnership,  association, 
or  corporation.  Paragraph  4  alleges  that 
the  persons  named  as  defendants  in  the  cap- 
tion of  the  complaint,  "or  some  of  them,  or 
other  persons  unknown  toj)laintiff,"  constitu- 
ted at  the  time  of  said  assignment  of  said 
lease,  the  Petaluma  Transportation  Com- 
pany, and  that  they  still  "tiave  possession  of 
said  premises  as  tenants  of  this  plaintiff." 


In  other  parts  of  the  complaint  It  is  averred 
that  the  defendants,  Meads,  Doe,  Ray,  and. 
Cox,  etc.,  are  acting  under  the  name  of  Peta- 
luma Transportation  Company,  but  whether 
said  transportation  company  is  a  partnership 
or  an  association  or  a  corporation  is  not 
therein  made  to  appear.  The  caption  of  the 
summons  is,  we  infer  from  the  record,  the 
same  as  the  caption  of  the  complaint.  The 
summons  is  directed  to  the  defendants  named 
in  the  caption  of  the  complaint  in  the  follow- 
ing language:  "The  people  of  the  state  of 
California  send  greeting  to  N.  L^  Meads, 
Charles  P.  Doe,  H.  G.  Cox  and  G.  L.  Ray, 
individually  and  as  copartners  under  the  firm 
name  and  style  of  Petaluma  Transportation 
Company,"  etc.,  and  directs  them  to  appear 
and  answer  the  complaint.  The  person  who 
served  the  summons,  as  we  have  seen,  made 
a  return  as  to  the  Petaluma  Transportation 
Company  that  he  had  personally  served  said 
summons  on  said  company  "by  delivering  to 
N.  L.  Meads,  personally  known  to  me  to  be  a 
member  of  said  partnership,  a  copy  of  said 
summons,"  etc. 

The  judgment  is  against  "the  said  defend- 
ants, composing  said  partnership  under  the 
firm  name  and  style  of  Petaluma  Transpor- 
tation Company  for  the  sum  of  three  hundred 
dollars,  trebled  as  provided  by  statute,  to 
wit,  nine  hundred  dollars,"  together  with 
costs,  and  for  annulment  and  forfeiture  of 
said  lease  and  for  restitution  of  said  prem- 
ises. It  will  be  observed  that,  so  far  as  the 
caption  of  the  complaint  is  concerned,  the  ac- 
tion is  not  against  the  Petaluma  Transpor- 
tation Company,  a  partnership,  but  against 
the  persons  expressly  named  as  individuals 
and  members  of  said  partnership  and  others 
fictitiously  named.  The  words  "and  as  co- 
partners under  the  firm  name  and  style  of 
the  Petaluma  Transportation  Company"  do 
not,  and  cannot,  make  the  said  partnership 
a  party  defendant  to  the  action.  The  words 
referred  to  are  merely  descriptive — that  Is, 
they  do  no  more  than  unnecessarily  descrll)e 
or  identify  the  particular  persons  proceed- 
ed against,  in  their  individual  capacities, 
whatever  may  have  been  the  intention  of  the 
pleader  in  so  using  them.  They,  in  other 
words,  amount  to  no  more  than  would  the 
following  language  If  employed  in  the  cap- 
tion of  the  complaint:  "Maclay  Company, 
etc.,  V.  John  Jones  and  William  Smith,  In- 
dividually and  as  Residents  of  the  City  of 
Petaluma."  Surely,  no  one  would  for  a  mo- 
ment contend,  even  if  such  a  thing  were 
possible,  that  such  allegation  even  in  the 
charging  part  of  a  complaint  would  or  could 
be  construed  to  Include  the  city  of  Petaluma 
as  a  party  defendant.  Nor  does  it  appear 
from  the  averments  of  the  complaint  that 
the  transportation  company  was  or  is  made 
a  party.  The  nearest  the  complaint  even 
comes  to  alleging  that  said  transportation 
company  Is  a  partnership  is,  as  seen,  in  para- 
graph 9  thereof.  But  this  allegation,  while 
perhaps  sufficient,  as  against  a  general  de- 
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mnrrer,  to  Indicate  tbat  tbe  transportation 
i-ompany  is  a  partnership,  does  not  make  the 
action  one  against  such  partnership. 

The  case  of  Davidson  v.  Knox,  67  Cal.  143, 
7  Pac.  413,  bears  a  striking  resemblance  to 
the  one  at  bar  in  all  particulars.  There  the 
caption  of  the  complaint  contained  the  names 
of  certain  persons,  "copartners  doing  business 
under  the  firm  name  of  Knox  &  Osborne." 
The  complaint  alleged  that  said  persons 
(naming  them)  "now  are,  •  •  *  and  have 
been,  partners  and  associates,  doing  business 
under  the  firm  name  of  Knox  &  Osborne,  and 
aa  snch  partners  and  associates,  owning, 
working  and  operating  a  certain  quartz  mine 
and  quartz  mill,"  etc.  The  prayer  of  the 
complaint,  as  here,  asked  for  judgment 
against  "said  defendants."  The  caption  of 
the  summons  was,  as  here,  in  the  words  of 
the  caption  of  the  complaint.  The  direction 
and  notification  to  the  defendants  in  the 
summons  were  the  same  as  in  the  summons 
here.  The  Judgment  rendered  and  entered 
was  against  all  the  defendants,  two  of  whom 
were  not  served  with  summons.  The  court 
said:  "We  are  of  opinion  that  this  is  an 
action  against  the  individual  partners  doing 
business  under  the  firm  name  of  Knox  & 
Osborne,  on  partnership  contracts,"  etc.  See 
sections  414,  388,  Code  Civ.  Proc. 

In  Feder  v.  Epstein  et  al.,  69  Cal.  456,  10 
Pac.  785,  the  title  of  the  action  in  the  com- 
plaint was:  "Moses  M.  Feder,  Plaintiff,  v. 
Samuel  Epstein  and  Wolf  Epstein,  Partners, 
Under  the  Firm  Name  of  Epstein  Brothers, 
Defendants."  The  complaint  alleged  that  the 
defendants  "have  been  and  now  are  partners 
under  the  firm  name  aforesaid."  The  prayer 
was  for  "Judgment  against  said  defendants," 
etc.  The  summons  contained  the  same  title 
as  the  complaint,  and  then  followed:  "The 
people  of  the  state  of  California  send  greet- 
ing to  Samuel  Epstein  and  Wolf  Epstein,  de- 
fendants," and  "concluded  with  a  notice 
that,  if  the  defendants  failed  to  appear  and 
answer  the  complaint,  the  'plaintiff  will  take 
Judgment  against  you,'  etc.  The  sheriff  re- 
turned that  he  served  the  snmmons  'on  Ep- 
stein Brothers,  by  delivering  to  Samuel  Ep- 
stein, one  of  said  defendants,  personally  in 
the  county  of  Ventura,  a  copy  of  said  sum- 
mons,' etc."  Samuel  Epstein  failed  to  appear 
and  answer,  and  a  Judgment  of  default  was 
entered  against  him.  Thereafter  the  plaintiff 
filed  a  motion  for  permission  to  so  amend  the 
Judgment  as  to  "make  it  a  Judgment  against 
the  firm  of  Epstein  Bros.,  and  to  be  enforced 
against  the  joint  property  of  the  firm  as  well 
as  against  Samuel  Epstein  and  his  separate 
property."  The  motion  was  denied,  and  the 
Supreme  Court,  sustaining  this  ruling,  said: 
"We  see  no  error-  in  the  ruling.  The  asso- 
ciates were  not  sued  by  their  common  name, 
but  by  their  individual  names,  and  the  case 
was  therefore  ■  not  within  the  provisions  of 
section  388  of  the  Code  of  Civil  Procedure"— 
citing  Davidson  v.  Knox,  supra. 

In  the  investigation  of  this  proposition  the 


case  of  Peabody  v.  Oleson,  15  Colo.  App.  34S, 
62  Pac.  235  (not  cited  by  either  of  the  parties 
here),  has  come  under  our  observation.  The 
suit  was  against  the  Individual  members  of 
the  partnership  and  not  against  the  part- 
nership by  name.  The  contention  there  was 
that  under  a  section  of  the  Colorado  Code, 
In  all  respects  similar  to  section  388  of  our 
Code  of  Civil  Procedure,  the  suit  should  have 
been  brought  against  tbe  partnership  by  its 
name,  and  that  "there  was  no  authority  for 
a  Judgment  against  the  Individuals  compos- 
ing the  firm."  It  was  there  held  that,  under 
the  law  of  Colorado,  a  party  had  the  right, 
in  case  of  a  partnership  liability,  either  to 
sue  all  the  members  of  the  partnership  by 
their  individual  names,  thus  binding  them 
all  to  any  Judgment  which  might  be  obtain- 
ed, or  sue  the  partnership  by  the  partner- 
ship name.  And  we  do  not  say  tbat  either 
course  may  not  be  pursued  in  this  state  But 
where,  as  here,  the  action  is  against  the 
members  of  the  partnership  in  their  individ- 
ual character,  and  not  against  the  partner- 
ship by  Its  partnership  name,  tbe  effect  of 
service  of  process  or  summons  on  one  mem- 
ber, or  on  all  the  members,  is  not  to  sum- 
mons tbe  partnership  but  only  tbe  member 
or  members  upon  whom  such  service  is  bad 
and,  in  such  case,  in  order  to  bind  all  tbe 
members  of  the  firm  by  any  Judgment  which 
may  be  obtained  In  the  action,  service  of 
snmmons  must  be  made  on  all.  Of  course, 
where  the  action  is  against  the  partnership, 
then,  by  tbe  terms  of  section  388,  supra,  serv- 
ice of  summons  on  one  or  more  of  the  mem- 
bers of  tbe  partnership  Is  sufficient,  and 
thereby  the  Judgment  in  tbe  action  Is  binding 
not  only  upon  "the  Joint  property  of  all  the 
associates,"  but  also  upon  "the  individual 
property  of  the  party  or  parties  served  with 
process."  We  entertain  no  doubt  that,  test- 
ed by  the  provisions  of  section  388  of  the 
Code  of  Civil  Procedure  and  the  decisions  to 
which  we  have  directed  attention,  the  com- 
plaint here  falls  far  short  of  disclosing  that 
plaintiff,  however  much  it  may  have  intend- 
ed to  do  so,  proceeded  against  the  Petaluma 
Transportation  Company.  As  in  Davidson  v. 
Knox,  supra,  and  Feder  v.  Epstein,  supra,  so 
it  is  true  here,  that  the  defendants,  though 
constituting,  according  to  the  averments  of 
the  complaint,  the  partnership  named  the 
Petaluma  Transportation  Company,  "were 
not  sued  by  their  common  name,  but  by  their 
Individual  names,"  and  the  action  was  there- 
fore against  each  member  of  said  partner- 
ship In  bis  personal,  and  not  In  his  partner- 
ship, character. 

It  requires  the  citation  of  no  authorities 
to  show  that  a  Judgment  in  favor  of  plaintiff 
must  have  for  its  primary  support  a  com- 
plaint which  states  a  cause  of  action  against 
the  defendant  To  undertake  to  rest  a  Judg- 
ment upon  an  alleged  complaint  which  is  bad 
for  want  of  sufficient  facts  would,  of  course, 
be  no  less  an  act  of  futility  than  at  attempt- 
ed defiance  of  tbe  Inexorable  law  of  gravlta- 
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tlon.  The  complaint  here  Is,  It  Is  true,  suffi- 
cient as  against  those  individaals  that  are 
proceeded  agafnst,  but  It  is  no  complaint 
against  the  transportation  company,  as  to 
wliich  a  Judgment  rendered  and  entered 
thereupon  would  obviously  be  coram  non  ju- 
dlce. 

But  the  point  is  made  that  the  judgment 
cannot  he  vacated  because  it  has  teen  exe- 
cuted in  part  as  to  all  the  parties,  including 
the  transportation  ccimpany,  and  upon  this 
proposition  our  attention  is  invited  to  cases 
cited  in  the  footnotes  of  23  Cyc.  893.  See 
Penfold  V.  Singleton,  36  Ga.  556;  Skllllngs 
v.  Mass.  Ben.  Ass'n,  151  Mass.  321,  23  N.  E. 
1136;  Davis  v.  Blair,  88  Mo.  App.  372;  Foster 
T.  Hauswirth,  6  Mont  566,  6  Pac.  19;  Gal- 
braith  v.  Cooper,  24  N.  J.  Law,  219;  Alver- 
son  T.  Alverson,  2  R.  I.  27;  Enders  v. 
Burch,  15  Grat.  (Va.)  64.  But  an  examina- 
tion of  these  authorities  will  show  that  in 
each  case  there  was,  before  the  motion  was 
made,  a  "total  extinguishment  of  the  judg- 
ment by  a  full  and  complete  performance  of 
its  mandates  and  directions"  (Davis  v.  Blair, 
supra),  and  therefore  the  judgment,  which  in 
each  case  was  for  money,  became  functus  of- 
ficio. It  cannot  be  said  that  there  has  been 
"a  fuU  and  complete  performance  of  the  man- 
dates and  directions"  of  the  judgment  here. 
According  to  the  record  only  that  portion  of 
the  mandates  of  the  judgment  restoring  the 
premises  to  the  plaintiff  has  been  performed, 
while  that  portion  awarding  to  plaintiff  rent 
In  the  sum  of  $300,  trebled,  is  "very  much 
alive." 

We  think  the  court  made  no  error  in  grant- 
ing the  motion  as  to  the  Petaluma  Trans- 
portation Company,  and  the  order  is  there- 
fore affirmed. 


We    concur : 
NETT,  J. 


CHIPMAN,    P.    J.;     BUR- 


04  Cal.  App.  347) 

MULLER  et  al.  v.  MULLER  et  al.  (Civ.  849.) 

(Court   of  Appeal,    First   District,    California. 

Oct.  18,  1910.) 

1.  PARTrnoN  (§  77*)— Pabtition    in  Kind- 
Discretion  OF  Court. 

In  partition,  the  land  should  be  partitioned 
in  kind,  unless  such  partition  cannot  be  made 
without  great  prejudice  to  the  owners ;  the 
matter  of  a  sale  being  in  most  cases  one  of  dis- 
cretion in  the  trial  court. 

[EJd.    Note.— For   other  cases,   see    Partition, 
Cent.  Dig.  §!  211-^3;   Dec.  Dig.  §  77.»] 

2.  Partition  (|  77*)— Salis. 

In  partition  of  a  city  lot  fronting  90  feet 
on  one  street  and  57%  feet  on  another,  wherein 
the  three  plaintiffs  owned  an  undivided  five- 
eighths  interest,  Incumbered  by  various  mort- 
gages and  liens,  and  the  three  defendants  owned 
an  undivided  three-eighths,  and  several  witness- 
es testified  that  the  lot  could  be  sold  as  a  whole 


for  a  much  better  price  than  If  subdivided,  and 
that,  if  subdivided  into  two  lots,  their  combined 
value  would  not  equal  the  value  of  the  lot  as  a 
whole,  there  was  no  abuse  of  discretion  in  or- 
dering a  sale. 

[Eji.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {$  211-223;   Dee.  Dig.  {  77.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  E.  P.  Mogan. 
Judge. 

Partition  action  by  John  H.  W.  Muller  and 
others  against  George  A.  Muller  and  others. 
From  an  interlocutory  decree  ordering  a  sale 
of  the  real  estate,  defendants  appeaL  Af- 
firmed. 

Garber,  Creswell  &  Garber,  for  appellants. 
E.  J.  Talbott  and  Wm.  J.  Herrin,  for  re- 

^wndents. 

COOPER,  P.  J.  This  appeal  is  from  an 
interlocutory  decree  in  partition  by  which 
a  sale  of  the  real  estate  described  therein 
is  ordered.  The  trial  court  found  "that  the 
real  estate  described  in  the  complaint  and 
hereinafter  is  so  situated  that  actual  parti- 
tion thereof  cannot  be  made  without  great 
prejudice  to  the  plaintiffs  and  the  defend- 
ants, the  owners  of  said  real  property."  The 
only  question  raised  ia  as  to  the  sufficiency 
of  the  evidence  to  sustain  this  finding. 

We  have  examined  the  evidence,  and  con- 
clude that  it  is  sufficient  to  support  the  find- 
ing. The  land  is  a  lot  In  the  city  and  county 
of  San  Francisco,  fronting  90  feet  on  Mis- 
sion street  and  57V^  feet  on  Eleventh  street 
The  plaintiffs  own  an  undivided  five-eighths 
interest,  incumbered  by  various  mortgages 
and  liens,  and  the  defendants  own  an  un- 
divided three-eighths  interest  therein.  Sev- 
eral witnesses  testified  that  the  lot  would 
sell  much  more  readily  and  for  a  much  bet- 
ter price  if  sold  as  a  whole  than  if  it  were 
subdivided,  and  that  if  it  were  subdivided 
into  two  lots  the  combined  value  of  the  two 
lots  would  not  be  as  great  as  the  value  of 
the  lot  as  a  whole.  The  rule  is  that  the 
land  should  be  partitioned  in  kind,  unless 
such  partition  cannot  be  made  without  great 
prejudice  to  the  owners.  The  courts  favor 
a  partition  in  kind  where  it  is  practicable, 
and  this  for  the  reason  that  the  owners  of 
real  estate  should  not  be  deprived  of  their 
title  thereto  through  a  sale,  unless  such  sale 
is  necessary  to  prevent  great  prejudice  to 
the  owners.  In  most  cases  the  matter  is 
one  of  discretion  in  the  trial  court  Con- 
sidering the  size  of  the  lot,  the  number  of 
owners,  and  the  testimony  of  real  estate  ex- 
perts, we  cannot  hold  that  the  court  abused 
its  discretion. 

The  decree  is  affirmed. 

We  concur:    HALL,  J.;   KERRIGAN,  X 
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(U  CkI.  App.  342) 

BELICKB  T,  JANSS.    (CHv.  774.) 

(Ooatt  of  Appeal,  Second  District,  California. 

Oct  17, 1910.) 

1-   LASDI.OBD  AND  TENANT  (5  173*)— PBEMISKS 
>— POBSESalON — ^DlSTUBBANCE    OF   FOSSKSSION 

—Acts  of  Thibd  Persons. 

Where  a  lease  contained  a  covenant  that 
tite  landlord  should  not  be  liable  for  damages  to 
the  lessee  by  the  acts  of  other  tenants  and  oc- 
cnpants,  there  was  no  constructive  eviction  be- 
cause the  acts  of  another  tenant  rendered  the 
leased  premises  unfit  for  the  purpose  for  which 
tbey  were  engaged. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  $§  705-707;  Dec.  Dig.  i 
173.*] 

2.  I/ANDLOBD  AND  TENANT  <|  172*)— PbEMISES 

— Possession— DiSTDBBANCE  of  Possession. 
The  mere  fact  that  a  landlord  rents  prem- 
ises to  a  tenant  whose  occupancy  disturbs  the 
other  tenants  does  not  amount  to  an  eviction 
in  the  absence  of  appropriate  covenants  in  the 
lease.  Thus  a  landlord  who  let  part  of  his 
premises  to  a  butcher  who  smolEed  meat  upon 
tliem,  to  the  annoyance  of  another  tenant  who 
engajjed  bis  premises  for  a  physicians'  insti- 
tute, did  not  evict  the  latter,  where  the  lease 
specifically  provided  that  the  landlord  should 
not  be  liable  for  the  acts  of  other  tenants,  etc. 

(Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  f$  695-703;  Dec.  Dig.  § 
172.*] 

8.  Landlobd  and  Tenant  (8  172*)— Pbemises 

— POBSESSION— DiSTUBBANCE — USE  OF  OtHEB 
PSEMTSES  OF  THE  LANDLOBD. 

In  the  absence  of  a  covenant  to  that  effect, 
a  tenant  has  no  right  to  dictate  the  landlord's 
possession  of  other  portions  of  his  premises,  save 
tliat  he  shall  not  maintain  a  nuisance,  nor  let 
the  same  for  a  business  which,  notwithstanding 
reasonable  care  on  the  part  of  the  tenant,  would 
constitute  a  nuisance,  so  that  a  landlord  who 
lets  premises  to  a  butcher,  the  smoke  from  whose 
shop  annoys  others,  is  not  liable  to  other  ten- 
ante,  where  there  is  no  covenant  to  that  ef- 
fect 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  |§  685-703;  Dec.  Dig.  i 
172.*] 

4.  Landlord  and  Tenant  (§  180*)— Review- 
Findings— Immatebialitt. 

As  a  tenant  cannot  maintain  a  claim  of 
constmctive  eviction  because  of  the  acts  of  an- 
other tenant  unless  the  landlord  is  responsible 
for  what  the  tenant  does,  a  finding  of  the  trial 
court  that  the  lessor  could  reasonably  have  rem- 
edied the  evil  caused  by  the  objectionable  prac- 
tices of  another  tenant,  of  which  the  first  ten- 
ant complained,  is  immaterial,  where  there  is 
no  covenant  or  legal  duty  imposed  on  the  land- 
lord to  remedy. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  i  180.*] 

Appeal  from  Superior  Conrt,  Los  Angeles 
Oonnty;   N.  P.  Conrey,  Judge. 

Action  by  A.  C.  Bilicke  against  P.  Janss. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Foster  C.  Wright,  for  appellant  Ward 
Chapman  and  L.  M.  Chapman,  for  respond- 
ent 

SHAW,  3.  Action  to  recover  monthly  In- 
Btallmenta  of  rent  for  Jaly  and  August,  1907, 
upon  a  lease  of  a  storeroom.    Judgment  went 


for  plaintiff,  from  which  defendant  appeals 
npon  the  judgment  roll  alone,  claiming  the 
judgment  Is  not  supported  by  the  findings. 

The  lease  was  made  to  one  B.  W.  Raymond, 
and  in  consideration  of  Its  execution  defend- 
ant agreed  that  if  the  lessee  should  not  pay 
the  rent  specified  In  the  lease  in  accordance 
with  the  terms  and  provisions  thereof,  he 
would  pay  the  same  on  demand  therefor. 
The  suit  Is  against  defendant  upon  this  guar- 
anty. While  several  defenses  are  set  up  in 
the  answer,  the  only  one  urged  on  the  appeal 
is  the  alleged  constmctive  eviction  of  the  les- 
see from  the  leased  premises  by  plaintiff. 
The  question  therefore  presented  is  whether 
or  not  the  facts  found  by  the  court,  consid- 
ered with  the  admitted  covenants  of  the 
written  lease  made  on  the  part  of  the  lessee, 
show  his  eviction  by  plaintiff.  The  premises, 
which  were  leased  for  the  period  of  30 
months,  commencing  July  1, 1906,  and  for  the 
purpose  of  conducting  the  business  of  a  phy- 
sicians' Institute,  are  situated  in  Los  An- 
geles and  described  in  the  lease  as  "That  cer- 
tain storeroom  known  as  and  numbered  604' 
South  Main  street,  comprising  the  space 
about  seventeen  feet  wide  and  about  sixty- 
seven  feet  in  depth  from  the  easterly  line  of 
said  Main  street,  together  with  a  space  in 
the  rear  of  these  premises  and  on  an  eleva- 
tion of  about  seven  feet  above  the  same,  said 
rear  space  being  approximately  thirty-five 
feet  wide,  six  feet  deep  to  an  alley."  By 
the  terms  of  the  lease  the  tenant  covenanted 
and  agreed  that  the  landlord  should  not  be 
liable  or  accountable  for  "any  damage  aris- 
ing from  any  act  or  neglect  of  any  co-tenant 
or  other  occupants  of  the  same  building,  or 
of  any  owners  or  occupants  of  adjacent  or 
contiguous  property." 

These  facts,  omitting  certain  conclusions  of 
law  embodied  In  the  findings,  are,  In  sub- 
stance, as  follows:  That  underneath  the 
premises  covered  by  the  lease,  and  forming  a 
part  of  the  building  owned  by  plaintiff  and 
under  his  control,  was  at  all  of  the  times 
mentioned  a  covered  driveway,  extending 
from  a  public  alley  In  the  rear  of  the  build- 
ing into  and  under  the  leased  premises  for 
a  distance  of  about  50  feet;  that  said  cov- 
ered driveway  was  covered  by  the  floor  of 
a  portion  of  the  premises  leased  to  Ray- 
mond; that  abutting  on  and  opening  into 
said  driveway  were  several  storerooms  form- 
ing a  part  of  the  same  building  so  owned  by 
plaintiff,  and  fronting  on  Fifth  street;  that 
at  all  of  said  times  one  of  said  storerooms 
was  occupied  as  a  meat  market  and  butcher 
shop,  the  occupant  thereof  holding  as  a  ten- 
ant of  plaintiff  under  a  lease  of  the  same; 
that  for  a  considerable  period  of  time  prior 
to  January  1,  1907,  and  continuing  to  July 
10,  1907,  the  lessee  discovered  that  said 
leased  storeroom  was  filled  and  i)ermeated 
with  a  stench,  foul  odors  and  offensive  smoke, 
which   came  from   said  covered   driveway. 
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seeping  through  the  floor  of  said  leased  store- 
room Into  said  premises;  that  up  to  April 
1,  1907,  said  odors  and  offensive  smoke  were 
caused  by  the  acts  of  the  tenant  of  said 
butcher  shop  due  to  the  killing  of  poultry 
In  the  driveway  and  the  trying  out  of  lard 
In  the  room  occupied  as  a  meat  market  and 
butcher  shop ;  that  about  April  1,  1907,  upon 
complaint  being  made  to  the  landlord,  said 
butcher  tenant,  under  Instructions  from  the 
landlord,  dlscontluued  the  killing  of  chickens 
In  said  driveway  and  the  rendering  of  lard 
upon  his  premises,  but  from  said  date  to 
the  date  of  the  abandonment  of  the  prem- 
ises by  the  lessee  the  tenant  of  said  butcher 
shop  "continued  the  smoking  of  meat  on  his 
own  premises,  erecting  certain  hoods  and 
smoke  pipes  and  vent  pipes  extending  into 
and  through  said  private  alley  or  driveway; 
•  •  •  that  from  time  to  time  smoke  and 
smells  escaped  therefrom  into  said  driveway 
and  continued  to  exude  and  go  through  the 
floor  of  said  leased  premises  Involved  here- 
in"; that  said  condition  was  reported  to 
and  known  by  plaintiff,  who  failed  to  rem- 
edy the  evil  conditions  when  he  could  reason- 
ably have  remedied  them;  that  at  the  time 
of  the  execution  of  the  lease  the  lessee,  Ray- 
mond, examined  the  premises  and  fotmd  no 
foul  odors  or  offensive  smoke  therein;  that 
by  reason  of  said  offensive  smoke  and  smells 
permeating  the  leased  premises  the  same 
were  rradered  unfit  for  the  uses  specified  in 
the  lease  and  were,  early  in  July,  1907, 
abandoned  by  the  lessee,  who  removed  his 
property  therefrom. 

Not  only  was  there  no  covenant  on  the  part 
of  the  landlord  that  the  premises  were  fit 
and  suitable  for  the  purpose  for  which  they 
were  leased,  but  the  storeroom  was  in  use  as 
a  butcher  shop  and  meat  market  at  the  time 
the  lease  was  executed  to  Raymond,  and  he 
must  be  deemed  to  have  accepted  the  lease 
with  full  knowledge  of  the  conditions  exist- 
ing by  reason  of  conducting  a  meat  market 
and  butcher  shop  In  close  proximity  to  the 
premises  so  leased  by  him.  The  lease  im- 
posed no  duty  upon  the  landlord  to  keep  and. 
maintain  either  the  leased  or  other  premises 
In  a  condition  fit  and  suitable  for  carrying  on 
the  business  of  a  physicians'  Institute.  On 
the  contrary,  it  expressly  provided  that.  In 
so  far  as  other  tenants  and  occupants  of  the 
building  were  concerned,  the  landlord  should 
not  be  accountable  for  any  damages  sustain- 
ed by  the  lessee  by  reason  of  the  acts  of 
such  other  tenants  and  occupants.  Hence, 
the  finding  that  the  leased  premises  were 
rendered  unfit  for  the  purposes  for  which 
they  were  leased  did  not  in  itself  constitute 
an  ouster.  Klstler  v.  Wilson  et  al.,  77  111. 
App.  149;  Cougle  v.  Densmore,  57  111.  App. 
591.  "The  mere  fact  that  the  landlord  rents 
premises  to  a  tenant  who  carries  on  a  busi- 


ness there  incompatible  with  the  convenient 
occupation  of  adjoining  premises,  also  rented 
by  the  same  landlord,  does  not  amount  to 
an  eviction,  and.  In  the  absence  of  a  provi- 
sion to  that  effect  in  the  lease,  does  not 
relieve  the  tenant  who  suffers  from  the  nui- 
sance from  the  obligation  of  paying  rent  un- 
der his  lease."  Gray  v.  Gaff,  8  Mo.  App. 
329.  Clearly,  the  landlord  was  not  respon- 
sible for  the  acts  of  the  tenant  smoking  meat 
upon  his  own  premises.  If  such  acts  of  the 
butcher  tenant  constituted  a  substantial 
grievance,  redress  should  have  been  had 
against  the  offending  tenant,  and  not  against 
the  landlord.  Seaboard  Realty  Co.  v.  Fuller, 
33  Misc.  Rep.  109,  67  N.  T.  Supp.  146. 

The  court  found  that  the  private  driveway 
extending  under  the  leased  premises  was  In 
the  control  of  plaintiff.  A  fair  interpreta- 
tion of  this  finding  is  that  plaintiff  exer- 
cised like  dominion  over  this  private  drive- 
way that  he  did  over  one  of  the  storerooms 
of  the  building.  It  was  not  appurtenant  to 
the  leased  premises  and  was  no  part  thereof. 
As  against  the  lessor.  In  the  absence  of  any 
express  covenant  in  the  lease  touching  the 
subject,  the  lessee  had  no  right  other  than 
to  insist  that  the  landlord  should  not  main- 
tain a  nuisance  therein  himself,  nor  let  the 
same  for  some  business  which,  notwithstand- 
ing the  exercise  of  reasonable  care  on  the 
part  of  the  t«iant  In  the  conduct  thereof, 
would,  nevertheless,  constitute  a  nuisance. 
Gray  v.  Gaff,  supra;  French  v.  Pettlnglll, 
128  Mo.  App.  156,  106  S.  W.  575;  McKlnny 
V.  Browning,  126  App.  Dlv.  370,  110  N.  Y. 
Supp.  562.  Obviously,  offensive  smoke  and 
odors  could  not  have  escaped  from  a  properly 
constructed  line  of  pipe  extending  through 
this  driveway.  That  they  did  escape  Is  con- 
ceded by  appellant  to  have  been  due  to  the 
fact  that  the  pipes  and  appliances  were  de- 
fective. It  does  not  appear,  however,  that 
the  landlord  authorized  the  use  of  such  de- 
fective means  for  carrying  off  the  smoke  and 
odors. 

The  facts  as  disclosed  by  the  record  fail 
to  show  that  plaintiff  was  responsible  for 
the  evil  conditions  found  to  exist.  "A  con- 
structive eviction  from  a  leasehold  cannot  be 
claimed  by  a  tenant  because  of  the  acts  of 
another  tenant  of  a  portion  of  the  premises, 
unless  the  landlord  is  responsible  for  what 
the  tenant  does."  French  v.  Pettlnglll,  supra. 
If  not  responsible,  then  the  fact,  as  found 
by  the  court,  that  the  lessor  could  reason- 
ably have  remedied  the  evil,  is  immaterial, 
for  the  reason  that  neither  the  law  nor  the 
covenants  of  the  lease  Imposed  upon  him  any 
dnty  to  remedy  It 

The  judgment  is  affirmed. 

We  concur:   ALLEN,  P.  J.;    JAMES,  J. 
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at  Cal.  App.  359) 

WOLFE  T.  LAJTOFORD  et  al.    (CIt.  844.) 

(Coart  of  Appeal,  First  District,  California. 
Oct.  19.  1910.) 

1.  Adverse  Possession  (§  12*)— Sufficiency 
TO  Give  Title— Actual  Possession. 

Actual  possession  of  land  under  a  claim  of 
ownership  without  any  paper  title  is  sufficient 
to  give  title  as  against  one  having  no  right  or 
title  in  himself. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  65,  66;   Dec.  Dig.  i  12.»] 

2.  mobtgages  (§  304*)  —  release—  effect  — 
Release  bt  Absolute  Deed. 

A  deed  executed  by  a  grantee  in  a  prior 
deed,  which  was  in  fact  a  mortgage,  to  the  gran- 
tor therein,  and  intended  to  operate  as  a  release 
of  the  mortgage,  conveys  no  title. 

[E3d.  >Iote.— For  other  cases,  see  Mortgages, 
Cent.  Dip  i  872;   Dec.  Dig.  §  304.*] 

a  Attachuent  (§  180*)— Judgment  (§  788*)— 
Pkioritiss  —  Unrecorded  Deed  —  "Instru- 
ment." 

Neither  an  attachment  nor  a  judgment  is 
an  "instmment,"  within  the  meaning  of  Civ. 
Code,  $  1107,  making  a  grant  conclusive  against 
the  grantor  and  all  subsequently  claiming  under 
him  except  a  purchaser  or  incumbrancer,  who  in 
good  faith  and  for  valne  acquired  a  title  or  lien 
by  an  instrument  that  is  first  duly  recorded,  so 
that  one  taking  under  an  unrecorded  deed  held 
by  a  title  superior  to  the  right  of  one  claiming 
onder  a  subsequent  attachment  and  judgment 
against  the  grantor. 

[Ed,  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  $f  563-575;  Dec.  Dig.  §  180:*  Judg- 
ment Cent.  Dig.  §§  1368^  1339;  Dec.  Dig.  $ 
788.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3865-3668.] 

Appeal  from  Superior  Court,  Santa  Clara 
County ;  John  E.  Richards,  Judge. 

Action  by  H.  M.  Wolfe  against  Arthur  B. 
Langford  and  another,  in  which  the  unnamed 
defendant  filed  a  cross-complalnt.  From  a 
Judgment  for  plaintiff  and  against  cross-com- 
plainant, and  from  an  order  denying  their 
motion  for  new  trial,  defendants  appeal.  Af- 
firmed. 

Will  M.  Beggs  and  R.  C.  McComish,  for  ap- 
pellants.   Wm.  A.  Bowden,  for  respondent 


HALL,  J.  Plaintiff  brought  this  action  to 
obtain  a  decree,  enjoining  defendants  from 
enforcing  a  writ  of  execution  against  a  cer- 
tain piece  of  real  estate  alleged  to  belong  to 
plaintiff.  Defendant,  Fidelity  A  Deposit  Com- 
pany of  Maryland,  besides  answering  the 
complaint,  filed  a  cross-complalnt  for  a  de- 
cree establishing  that  a  certain  Judgment  ob- 
tained by  it  against  one  George  T.  Dunlap  is 
a  valid  lien  against  the  said  property.  Plain- 
tiff obtained  Judgment  as  prayed  for,  and  the 
court  denied  any  relief  to  defendants,  who 
have  appealed  from  the  Judgment  and  order 
denying  their  motion  for  a  new  trial. 

Appellants  insist  that  their  general  demur- 
rer to  plaintiff's  complaint  should  have  been 
sustained.  It  is  insisted  that  although  plain- 
tiff alleges  ownership  in  fee  of  the  land  from 


which  it  la  sought  to  remove  a  doud,  yet  as 
the  complaint  shows  the  specific  facts  show- 
ing the  chain  of  plaintiff's  title,  the  general 
allegation  of  ownership  must  be  considered 
only  as  a  conclusion  of  law,  and  the  specific 
facts  alleged  must  be  looked  to  only.  In  this 
connection  it  is  claimed  that  plaintiff,  by  the 
allegations  of  his  complaint,  deraigns  title 
from  George  T.  Dunlap,  but  does  not  allege 
any  title  in  said  Dunlap.  But  if  we  concede 
everything  claimed  by  appellants  as  to  want 
of  title  in  Dunlap  the  complaint  otherwise 
states  facts  to  show  a  good  title  In  plaintiff. 
Besides  stating  a  chain  of  title  from  Dunlap, 
plaintiff  also  pleads  facts  that  make  a  good 
title  in  him  by  prescription.  The  demurrer 
was  properly  overruled. 

The  defendant,  the  Fidelity  &  Deposit  Com- 
pany of  Maryland,  obtained  a  money  Judg- 
ment against  George  T.  Dunlap,  which  was 
duly  docketed  on  the  3d  day  of  June,  1903. 
It  is  by  virtue  of  this  Judgment  that  said  de- 
fendant claims  a  lien  against  the  land  de- 
scribed in  the  complaint,  and  it  is  the  cloud 
caused  by  the  levy  of  execution  under  such 
Judgment  that  plaintiff  seeiM  to  have  re- 
moved. 

In  regard  to  the  title  of  plaintiff  the  court 
found  that  on  the  3d  day  of  June,  1905,  said 
plaintiff  entered  into  the  exclusive  possession 
of  the  said  premises  in-  said  complaint  de- 
scribed and  of  all  thereof,  and  from  said  date 
up  to  the  present  time  has  continuously  held 
and  yet  holds  the  open,  notorious,  continuous, 
uninterrupted,  and  exclusive  possession  of  the 
said  premises  and  of  all  thereof,  claiming  the 
same  and  all  thereof  In  good  faith  and  in  his 
own  right,  and  exclusive  and  adverse  to  the 
said  defendant  and  to  all  the  world.  This 
finding  is  supported  by  the  evidence,  and  is 
the  only  finding  as  to  the  title  of  plaintiff. 
According  to  the  findings  of  the  court  plain- 
tiff did  not  connect  himself  with  any  paper 
title  at  all.  He  simply  had  actual  posses- 
sion under  claim  of  ownership.  But  such  is 
a  sufficient  showing  of  title  In  a  plaintiff  as 
against  one  who  establishes  no  title  or  right 
in  himself.  Morris  v.  Clarkln,  156  Cal.  16, 
103  Pac.  180.  As  before  stated,  the  only  claim 
defendant  asserts  against  the  premises  is 
by  virtue  of  a  Judgment  obtained  and  docket- 
ed against  George  T.  Dunlap  June  3,  1903. 
The  court,  however,  found  that  defendant 
bad  no  such  lien. 

The  property  in  question  was  conveyed  to 
Dunlap  by  one  Godfrey  May  15,  1807,  and 
the  deed  duly  recorded.     On  December  81, 

1898,  Dunlap,  by  deed  of  grant,  bargain,  and 
sale  in  terms  conveyed  to  one  Friant,  who  in 
turn  by  a  similar  deed,  dated  February  14, 

1899,  conveyed  to  the  Bank  of  Gllroy,  which 
in  turn,  on  April  6,  1908,  conveyed  to  Dun- 
lap. The  deed  from  Dunlap  to  Friant  and 
the  deed  fr»m  Friant  to  the  Bank  of  Gllroy 
were  given  as  security  for  money  loaned  to 
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Dunlap,  and  the  deed  from  the  bank  to  Dun- 
lap  was  the  result  of  the  payment  of  such 
loans  by  Dunlap.  These  deeds  were  all, duly 
recorded,  but  as  the  deeds  from  Dunlap  to 
Frlant  and  from  Frlant  to  the  bank  were  In 
fact  mortgages  no  legal  title  passed  thereby. 
Likewise  the  deed  from  the  bank  to  Dunlap, 
thougb  In  form  a  conveyance,  In  fact  operat- 
ed simply  as  a  release  of  the  mortgage.  It 
conveyed  no  title  to  Dunlap. 

On  October  15, 1901,  Dunlap,  for  a  valuable 
.consideration,  conveyed  the  premises  to  one 
House,  who  went  into  possession  under  the 
deed,  but  the  deed  was  never  recorded.  De- 
fendant's Judgment  against  Dunlap  was  dock- 
eted June  8,  1903,  over  two  years  after  Dun- 
lap had  conveyed  to  House  by  the  unrecorded 
deed.  At  the  time  of  the  docketing  of  the 
Judgment  Dunlap  did  not  own  the  property 
in  question.  He  had  conveyed  it  by  a  grant 
perfectly  good  as  against  the  grantor  and 
every  one  8ul>sequently  claiming  under  him 
except  a  purchaser  or  incumbrancer  who.  In 
good  faith  and  for  a  valuable  consideration, 
acquires  a  title  or  lien  by  an  instrument  that 
is  first  duly  recorded.  Section  11Q7,  Civ. 
Code.  Neither  an  attachment  nor  a  Judg- 
ment Is  an  instrument  within  the  meaning  of 
the  section,  and  an  unrecorded  deed  takes 
precedence  over  an  attachment  or  Judgment 
Hoag  V.  Howard,  55  Cal.  564 ;  Bank  of  Uklah 
v.  Petaluma  S.  B.,  100  Cal.  590,  35  Pac  170. 
The  Judgment  only  becomes  a  lien  upon  the 
real  property  of  the  Judgment  debtor  owned 
by  him  at  the  time  of  the  docketing  of  the 
Judgment,  or  afterwards  and  before  expira- 
tion of  the  lien  acquired.  Code  Clv.  Proc.  | 
€71.  Dunlap  did  not  own  the  premises  in 
question  when  the  Judgment  was  docketed, 
for  he  had  previously  conveyed  them  to 
House.  Neither  did  he  afterwards  acquire 
title  by  the  deed  from  the  Bank  of  Gllroy, 
for  this  deed  was  but  a  release  of  a  mortgage 
and  conveyed  no  title.  The  court  thus  cor- 
rectly found  that  the  defendant,  Fidelity  & 
Deposit  Company  of  Maryland,  had  no  lien 
or  claim  upon  the  property  described  In  the 
complaint 

The  Judgment  and  order  are  affirmed. 


We  concur: 
OAN,  J. 


COOPETE,    P.    J.:     KEBBI- 


(U.  Idaho,  6E4) 

DOTLB  T.  CITY  OP  SANDPOINT. 
(Supreme  Court  of  Idaho.  .  Nov.  21,  1910.) 

(Byllabut  by  the  Court.) 

1.   MXJHICIPAL   COBPOBATIONS   (J   1032*)— ISSTT- 

ANCE— Bonds  bt  Municipality. 

Under  the  statute  of  this  state,  Bection 
4291,  Bev.  Codes,  a  municipal  corporation  is 
not  required  to  ^ive  an  undertaking  on  the  is- 
suance of  an  injunction,  and  there  is  no  lia- 
bility upon  the  part  of  a  municipal  corporation 
(or  damages  sustained  in  consequence  of  the  is- 


suance of  an  Injunction  sued  out  by  such  miH 
niclpal  corporation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  IMg.  {  2202;    Dec  Dig.  | 

2.  Injunction  (|  257*)— IdAsiuTT  fob  Dam- 
ages. < 

Where  no  bond  or  undertaking  is  required 
on  the  issuance  of  an  injunction,  there  can  l>e 
no  liability  for  damages  sustained  on  account 
of  the  injunction,  unless  the  injunction  was  ob- 
tained maliciously  and  without  probable  cause. 
[Ed.  Note. — For  other  cases,  see  lajunction. 
Cent  Dig.  I  606;    Dec  Dig.  |  257.«] 

3.  MUNICIPAI,  CORPOBATIONS  ({  732*)  —  IN- 
JUNCTION —  MALICIOUS  SUINO  OUT  — DaM- 
AOES. 

A  municipal  corporation  cannot  be  held 
for  the  malicious  suing  out  of  a  writ  of  injunc- 
tion without  probable  cause,  for  the  reason  that 
such  an  act  would  be  ultra  vires  and  beyond 
and  without  the  scope  of  authority  of  the  mu- 
nicipal officers,  and  would  become  the  personal 
and  individual  act  of  the  officers  so  acting. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1546;    Dec  Dig.  i 

Appeal  from  District  Court,  Bonner  Coun- 
ty:  Bobert  N.  Dunn,  Judge. 

Action  by  William  Doyle  against  the  City 
of  Sandpoint  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

W.  O.  Jones  and  E.  W.  Wheelan,  for  ap- 
pellant B.  S.  Bennett  and  Herman  H.  Tay- 
lor, for  respondent 

AIIiSHIB,  J.  This  action  was  commenced 
by  appellant  against  the  city  of  Saudpoint 
to  recover  damages  for  the  Issuance  and 
wrongful  Continuance  of  an  Injunction,  pre- 
venting the  use  of  a  certain  building  owued 
by  him  situated  in  the  corporate  limits  of 
the  defendant  city.  The  original  action  In 
which  'the  Injunction  issued  was  Instituted 
by  the  city  sgalnst  Doyle  to  enjoin  and  re- 
strain him  from  connecting  his  building 
with  a  bridge  constructed  and  maintained 
by  the  city  along  and  over  the  street  in 
front  of  the  building.  That  case  was  finally 
determined  by  this  court  adversely  to  the 
city.  Village  of  Sandpoint  r.  Doyle,  14 
Idaho,  749,  95  Pac.  945,  17  L.  B.  A.  (N.  S.) 
497.  Under  the  provisions  of  the  statute, 
section  4291,  Rev.  Codes,  "On  granting  an 
injunction,  the  court  or  Judge  must  require, 
except  when  the  state,  a  county,  or  munic- 
ipal corporation,  or  a  married  woman  in  a 
suit  against  her  husband.  Is  a  party  plain- 
tiff, a  written  undertaking  on  the  part  of 
the  plalntur,  vrith  sufficient  sureties  to  the 
efTect  that  the  plaintiff  will  pay  to  the  party 
enjoined  such  costs,  damages,  and  reasonable 
counsel  fees,  not  exceeding  an  amount  to  be 
specified,  as  such  party  may  incur  or  sustain 
by  reason  of  the  injunction.  If  the  court 
finally  decide  that  the  plaintiff  was  not  en- 
Otled  thereto." 

It  will  be  observed  from  the  provisions  of 
the  foregoing  section  that  the  city  cornea 
within  the  excepted  class  and  was  not  re- 
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quired  to  give  an  undertaking  on  tbe  issu- 
ance of  an  injunction,  and  so  no  undertaking 
was  required  or  given  by  tlie  city  on  tlie 
suing  oat  of  tlie  injunction  in  tlie  case  of 
Sandpolnt  T.  Doyle. 

The  question  with  which  we  are  confront- 
ed in  this  case  is  whether  a  municipal  cor- 
poration is  liable  for  damages  for  wrongful- 
ly suing  out  a  writ  of  injunction  or  wrong- 
fully causing  the  same  to  be  continued  lii 
force.  It  is  clear  to  us  that  as  to  any  party 
specifically  excepted  from  the  operation  ot 
the  statute,  there  can  be  no  liability  for 
damages,  unless  it  be  alleged  and  proven 
that  the  Injunction  was  procured  malicious- 
ly and  without  probable  cause.  22  Cye.  1061. 
It  is  well  established  by  the  authorities  that 
damages  caused  by  an  injunction  erroneously 
granted  in  the  exercise  of  jurisdiction,  where 
the  proceedings  have  been  regular,  cannot  be 
recovered  from  the  party  who  obtained  the 
writ  in  the  absence  of  a  bond  or  undertak- 
ing, unless  it  be  shown  that  the  transaction 
was  malicious  and  without  probable  cause. 
Mark  ▼.  Hyatt.  135  N.  Y.  306,  31  N.  EX  1099, 
18  U  B.  A.  275;  Asevado  v.  Orr,  100  Cal. 
293,  34  Pac.  777;  Hess  v.  German  Baking 
Co.,  37  Or.  297,  60  Pac.  1011;  Columbus, 
Hocking  Valley,  etc.,  Co.  v.  Burke,  54  Ohio 
St  98,  43  N.  B.  282,  32  L.  R,  A.  329;  Cox  v. 
Taylor,  10  B.  Mon.  (Ky.)  17. 

In  note  to  Mark  v.  Hyatt,  18  L.  R.  A.  275. 
the  editor  says:  "The  law  is  well  settled 
that  no  right  of  action  exists  for  damages 
sustained  in  consequence  of  an  injunction 
except  when  founded  upon  an  injunction 
bond  or  undertaking,  unless  the  injunction 
was  obtained  maliciously  and  without  prob- 
able cause."  A  large  number  of  authorities 
are  cited  in  support  of  that  statement.  In 
Robinson  v.  Kellum,  6  Cal.  399,  the  court 
says:  "An  action  on  the  case  will  not  He 
for  Improperly  suing  out  an  injunction,  un- 
less It  Is  charged  In  the  declaration  as  an 
abuse  of  the  process  of  the  court  through 
malice,  and  without  probable  cause.  If  the 
act  complained  of  is  destitute  of  these  In- 
gredients, then  the  only  remedy  of  the  in- 
jured party  is  an  action  upon  the  injunction 
bond,  which  is  specially  provided  by  the 
statute  as  a  protection  against  injury,  even 
without  malice."  This  case  is  cited  and 
quoted  from  with  approval  In  Asevado  t. 
Orr.  supra. 

It  will  be  observed  that  where  the  statute 
requires  an  undertaking  on  the  issuance  of 
an  injunction  that  it  obligates  the  plaintiff 
and  sureties  "to  the  effect  that  the  plaintiff 
will  pay  to  the  party  enjoined  such  costs, 
damages,  and  reasonable  counsel  fees,  not 
exceeding  an  amount  to  be  specified,  as  such 
party  may  incur  or  sustain  by  reason  of  the 
Injunction,  If  the  court  finally  decide  that 
the  plaintiff  was  not  entitled  thereto."  The 
statute  therefore  provides  in  those  cases  for 
the  recovery  of  damages  by  the  defendant 
Irrespective  of  the  question  of  "malice"  or 
'probable  cause,"  in  the  event  "the  court 


finally  decide  that  the  plaintiff  was  not  en- 
titled" to  the  Injunction.  On  the  other  hand, 
as  may  be  seen  from  an  examination  of  the 
authorities,  it  is  firmly  established  that  in 
the  absence  of  an  undertaking  the  only  Ua- 
bility  against  the  party  suing  out  the  injunc- 
tion is  for  damages  caused,  where  the  In- 
junction was  procured  through  malice  and 
without  probable  cause.  In  the  present  case, 
the  action  is  not  prosecuted  on  the  grounds 
of  malice,  but  the  suing  out  of  the  writ  of 
Injunction  and  continuing  it  in  force  from 
the  time  of  its  Issuance  Is  alleged  as  the 
cause  of  the  damage,  and  the  damages  de- 
manded are  the  usual  damages  allowed  and 
recoverable  under  the  statutory  undertaking. 
It  is  clear  that  such  an  action  cannot  be 
maintained. 

It  is  argued  by  counsel  for  appellant  that 
the  state,  a  county,  municipal  corporation,  or 
married  woman,  is,  under  the  provisions  of 
that  section,  just  as  liable  for  damages  re- 
sulting from  the  wrongful  or  erroneous  Is- 
suance of  an  injunction  as  is  any  one  who 
gives  an  undertaking  under  the  provisions 
of  the  statute,  and  that  the  only  purpose  of 
.the  exception  was  to  avoid  the  inconvenience 
and  annoyance  that  might  be  entailed  on  the 
state,  county,  or  city  officer,  or  a  married 
woman,  in  case  they  were  required  to  secure 
an  undertaking  before  the  writ  would  issue. 
It. is  further  contended  by  counsel  that  an 
undertaking  on  the  part  of  the  excepted 
classes  would  not  add  anything  to  the  se- 
curity. We  cannot  agree  to  this  Hne  of  rea- 
soning. In  the  entire  absence  of  this  stat- 
ute, there  would  be  no  liability  for  the 
wrongful  or  erroneous  suing  out  a  writ  of 
injunction,  except  in  cases  where  a  court 
of  equity  might  see  fit  to  require  a  bond  in 
advance.  In  the  absence  of  the  statute,  it 
is  therefore  clear  that  the  state,  county,  and 
municipal  corporation  would  not  be  liable  as 
on'  bond.  It  is  equally  certain  that  this  stat- 
ute does  not  require  them  to  give  a  bond  or 
declare  that  they  shall  t>e  liable,  the  same  as 
an  individual,  although  they  do  not  give  a 
bond.  The  reasons  for  the  enactment  of  this 
statute  might  be  the  subject  of  much  specu- 
lation, but  we  are  Inclined  to  think  that  it 
was  the  legislative  purpose  to  exempt  the 
public  from  such  liability,  whether  they  be 
acting  as  a  state,  a  county,  or  a  municipal 
corporation,  and  that  It  was  considered  by 
the  law-making  power  that,  since  an  in- 
junction procured  by  a  municipal  corpora- 
tion must  be  sought  and  procured  through 
executive  or  administrative  officers  who  can 
have  no  personal  interest  in  the  matter  ex- 
cept the  discharge  of  their  public  duties,  and 
the  writ,  if  granted  at  all,  must  I>e  granted 
by  the  judicial  department  of  the  state — 
that  with  these  two  means  of  investigntlon 
and  two  branches  of  the  state  government 
passing  upon  the  matter,  the  chances  of  dam- 
ages occurring  to  the  individual  would  be 
minimized,  and  that  no  liability  should  be 
imposed  on  the  public  for  any  error  or  mis-  j 
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Judgment  on  the  part  of  the  oflBcers,  both 
executive  and  Judicial,  so  acting.  Primarily 
and  theoretically,  it  la  supposed,  as  a  prin- 
ciple of  law,  that  the  public,  whether  It  be 
the  state,  a  county,  or  municipal  corpora- 
tion, acting  through  Its  duly  constituted  offi- 
cers, will  not  commit  any  wrong  against  the 
citizen.  This  will  be  true  in  practice  as 
well  as  theory,  so  long  as  the  officers  who 
represent  the  public  do  not  fall  into  any  er- 
rors, either  of  omission  or  commission.  Ex- 
perlence  has  shown,  however,  that  the  lat- 
ter is  largely  a  theory  and  not  always  a 
fact 

Now,  If  the  plaintiff  had  commenced  this 
action  charging  the  city  of  Sandpoint  with 
having  procured  the  injunction  maliciously 
and  without  probable  cause,  he  would,  it 
seems  to  us,  fail,  for  the  reason  that  the  mu- 
nicipality could  not  be  guilty  of  procuring  a 
writ  of  injunction  maliciously.  If  the  offi- 
cers of  the  city  acted  maliciously  and  with- 
out probable  cause  In  suing  out  the  writ,  the 
act  would  be  that  of  the  Individuals  and  not 
of  the  municipality.  To  act  maliciously 
would  be  outside  of  the  scope  of  official  duty 
and  authority  and  would  become  the  per- 
(Bonal  act  of  the  Individual,  for  which  he 
and  not  the  city  would  be  responsible.  Hor- 
ton  .V.  Newell,  17  R,  I.  671.  23  Atl.  910; 
Kansas  City  v.  Lemen,  57  Fed.  905,  6  C.  C. 
A.  627';  1  Smith,  Modem  Law  of  Munlc- 
Corp.  i  811. 

The  Judgment  of  the  trial  court  should  be 
affirmed,  and  It  Is  so  ordered.  Costs  awarded 
In  favor  of  respondent 

SULLIVAN,  O.  J.,  concurs. 


(18  Idaho,  860) 

KEATING  V.  KEATING  MINING  CO.  et  al. 
(Supreme  0>nrt  of  Idaho.    Nov.  23,  1910.) 

fSvKoSu*  Iv  tho  Court.) 

1;  Findings   or   Fact    Sustained    bt   Evi- 
dence. 

The  evidence  held  sufficient  to  Bostain  the 
finding  of  facts. 

2.  VENDOB    and    PtTBCHASEB    (J    95*)— RESCIS- 
SION OF  Contract— Estoppel. 

Where  a  seller  receives  the  entire  purchase 
price  of  the  property  sold,  and  acquiesces  in  the 
transaction  after  be  has  bad  full  knowledge  of 
all  the  facts  concerning  It,  he  is  estopped  from 
a  rescission  of  the  contract  by  reason  of  his 
laches  and  neglect 

[EJd.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  CentDig.  Ji  158-160 ;  Dec.Dlg.  {  95.*] 

8.  Vendob  and  Pubchaseb  (|  42*)— Capacity 

or   Pubchaseb  to  Take   Title— Estoppei. 

or  Vendob  to  Question. 

Where  an  owner  has  sold  and  conveyed  real 
estate  and  has  received  the  purchase  price  there- 
for, he  can  neither  legally  nor  equitably  ques- 
tion the  capacity  of  the  vendee  to  take  and  hold 
the  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  f  42.*] 


(Additional  SyUatni*  (y  Editorial  BiaffJ 
4.  Appeal  and   Ebbob   (i  1051*)— Habmless 
EiBBOB— Admission    of    Unidentified    Ex- 
hibit. 

The  admission  in  evidence  of  papers  as  ex- 
hibits in  the  case  alleged  to  contain  a  witness* 
signature,  without  permitting  such  witness  to 
examine  the  paper  so  as  to  identify  it  under- 
standingly,  was  not  prejudicial  error,  where,  aft- 
er such  pai>ers  were  introduced,  it  was  appar- 
ently admitted  that  witness  signed  them,  he  not 
being  placed  upon  the  stand  to  testify  to  the 
contrary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4161-4170;  Dec.  Dig.  { 
1051.*] 

Appeal  from  District  Court  Shoshone  Coun- 
ty ;  W.  W.  Woods,  Judge. 

Action  by  John  Keating  against  the  Keat- 
ing Mining  Company  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

A.  G.  Kerns,  for  appellant  John  P.  Gray 
and  Featherstone  &  Fox,  for  respondents. 

SULLIVAN,  C.  J.  This  action  was  brought 
to  restrain  the  sheriff  of  Shoshone  county 
and  his  successors  in  office  from  executing 
or  delivering  to  the  defendant  Goodsell  or  his 
assigns  a  sheriff's  deed  conveying  the  Golden 
Curry,  the  Savage,  the  Savage  No.  2,  the 
Grouse,  and  the  Minnie  Moore  lode  mining 
claims  situated  In  the  Yreka  mining  district 
Shoshone  county ;  and  to  vacate  and  set  asid<> 
a  deed  dated  November  20,  1905,  made  by 
John  Keating  to  J.  Frank  Watson,  conveying 
to  said  Watson  the  aforesaid  mining  claims ; 
also  to  set  aside  a  deed  dated  August  15, 
1906,  executed  by  the  said  Watson  and  wife 
to  the  Keating  Mining  Company,  conveying 
said  described  mining  claims  to  said  com- 
pany ;  and  to  set  aside  and  hold  for  naught 
a  certain  mortgage  upon  said  mining  claims 
executed  by  the  said  Keating  Mining  Com- 
pany to  the  defendant  David  Goodsell;  and 
to  set  aside  a  certain  Judgment  rendered 
February  17,  1908,  In  the  district  court  of 
Shoshone  county  in  an  action  wherein  the 
said  Good^II  was  plaintiff  and  the  said 
Keating  Mining  Company  defendant  which 
Judgment  directed  the  foreclosure  of  the 
aforesaid  mortgage ;  and  to  quiet  the  title  to 
said  mining  claims  In  the  plaintiff,  John 
Keating,  or  In  case  said  relief  could  not  be 
granted,  then  that  the  plaintiff  be  awarded 
a  vendor's  Hen  against  said  mining  claims  to 
secure  to  him  the  payment  of  the  sum  of  $22,- 
600,  together  with  interest  and  that  such 
vendor's  Hen  be  given  priority  over  all  other 
liens  against  said  mining  claims,  and  for 
other  relief.  The  pleadings  put  in  issue  cer- 
tain transactions  between  defendants  J. 
Frank  Watson,  P.  J.  and  R.  J.  Jennings,  and 
It  is  alleged  in  the  complaint  that  a  con- 
spiracy was  entered  Into  by  said  three  de- 
fendants with  the  intent  to  cheat  and  de- 
fraud the  plaintiff  out  of  said  mining  claims 
without  paying  the  agreed  purchase  prlc» 
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therefor;  and  It  Is  also  alleged  that  the  de- 
fendant Goodsell  procured  a  mortgage  for 
f  16,000  on  said  property  for  the  purpose  of 
cheating  and  defranding  the  plaintiff  out 
of  said  mining  claims  and  the  purchase  price 
therefor. '  By  amendment  to  the  complaint,  it 
Is  alleged  that  said  Keating  Mining  Company 
is  a  foreign  cori)oratlon,  and  at  the  time  J. 
Frank  Watson  and  wife  conveyed  said  min- 
ing claims  to  said  corporation  it  had  not 
complied  with  the  Constitution  and  laws  of 
this  state  in  regard  to  filing  its  articles  of 
incorporation  and  designating  an  agent  up- 
on whom  service  of  process  might  be  made, 
and  that  for  that  reason  it  took  no  title  to 
said  property  through  said  conveyance.  Up- 
OB.  the  issues  made  by  the  pleadings,  the 
cause  was  tried  by  the  court,  and  finding  of 
facts  was  made,  and  judgment  entered  In  fa- 
vor of  the  respondents.  The  appeal  Is  from 
the  Judgment. 

Statemert 

It  appears  from  the  record  that  some  time 
in  1905  appellant  gave  an  option  to  purchase 
certain  mining  claims  owned  by  him  near 
Wardner,  Idaho,  to  a  man  name  Devin.  About 
November  1st  of  that  year  Devin  Interested 
respondent  P.  J.  Jennings  in  the  property, 
and  introduced  him  to  the  appellant,  Keat- 
ing. After  some  negotiations  with  Keating 
and  Devin,  Jennings  went  to  Portland,  Or., 
and  presented  the  matter  to  respondent  J. 
Franli  Watson,  a  banker.  It  appears  that 
Jennings  represented  to  Watson  that  Keat- 
ing wanted  $25,000  for  said  mining  claims,  to 
be  paid  as  follows:  $2,500  in  cash,  $2,500  in 
June,  1906,  and  $20,000  in  a  year,  and  that 
if  Watson  would  put  up  $2,500  in  cash,  and 
take  care  of  the  pay  roll  in  the  development 
of  said  mining  claims  for  90  days,  that  he 
(Jennings)  thought  they  conld  turn  the  prop- 
erty and  make  some  money.  After  consider- 
ing the  matter,  Watson  agreed  to  put  up 
the  $2,500  In  cash,  and  take  care  of  the  pay 
roll  for  90  days.  Jennings  then  went  to 
Wardner  and  met  Keating  and  j:>evin,  and, 
after  certain  negotiations  with  them,  they 
retomed  to  Portland  with  him,  at  which 
place  they  called  on  Watson  and  the  follow- 
ing agreement  was  entered  into  by  Keating 
and  Watson: 

"Memorandum  of  agreement  made  between 
John  Keating  of  Wardner,  Shoshone  county, 
Idaho,  hereinafter  called  the  first  party,  and 
J.  Frank  Watson,  trustee,  of  Portland,  Ore- 
gon, hereinafter  called  the  second  party, 
witnesseth.  The  first  party  agrees  to  sell  to 
tlje  second  party  the  following  lode  mining 
claims  situated  in  Yreka  Mining  District  in 
Shoshone  County,  Idaho,  as  follows,  to  wit: 
The  Golden  Curry  and  the  Savage,  as  describ- 
ed by  United  States  patent,  also  the  Eastern 
extension  of  said  Savage,  known  as  'Savage 
No.  2,'  the  Eastern  extension  of  Golden 
Curry,  laiown  as  'the  Grouse,'  and  the  West- 
em  extension  of  the  Savage,  known  as  'Min- 
nie Moore,'  for  the  sum  of  twenty-five  thou- 


sand dollars  ($25,000.00)  payments  to  be 
made  as  follows:    On  or  before  December  8, 

1905,  $2,500.00;  on  or  before  June  8,  1906, 
$2,500.00;  on  or  before  December  8,  1906, 
$20,000.00. 

"Said  first  party  agrees  to  furnish  an  ab- 
stract of  title  showing  a  good,  clear  and  un- 
incumbered title  to  each  of  said  claims,  the 
title  to  be  satisfactory  to,  and  subject  to  the 
approval  of  said  second  party ;  and  also,  up- 
on the  payment  of  the  first  twenty-flve  hun- 
dred dollars,  to  deposit,  In  escrow,  at  the  Mer- 
chants' National  Bank  of  Portland,  Oregon, 
a  deed  to  said  five  claims,  free  and  clear  of 
all  liens  and  incumbrance,  and  showing  a 
clear  title  thereto,  executed  to  said  second 
party.  It  is  further  agreed  between  the 
parties  hereto  that  If  any  of  the  payments 
above  mentioned  are  not  made  at  the  time 
when  due,  then  the  payments  which  shall 
have  been  made  shall  be  forfeited,  and  that 
this  agreement  shall  thereupon  become  void 
and  of  no  effect.  The  second  party  agrees 
to  work  at  least  sixty  (60)  shifts  per  month,  , 
beginning  on  or  before  December  9,  1005,  and  < 
to  deposit  the  actual  net  proceeds  of  ore 
mined,  after  paying  all  the  expenses  Incident 
to  the  production  thereof,  to  the  credit  of  the 
first  party  to  apply  on  the  purchase  price 
of  said  mining  claims;  and  to  render  said 
first  party  monthly  statements  of  any  and 
all  ore  shipped;  said  second  party  to  have 
the  right  to  work  the  property  in  mine  fash- 
ion as  to  him  seems  best  The  first  party  Is 
to  have  access  to  the  property  at  any  time 
during  the  life  of  this  agreement  for  the 
purpose  of  Inspection  of  the  work. 

"In  witness  whereof,  the  parties  hereto 
have  hereunto  set  their  hands  and  seals  In 
duplicate,  this  9th  day  of  November,  1905. 

"[Seal.]  John  Keating. 

"[Seal.]  J.  B^ank  Watson." 

Thereupon  Watson  made  the  first  payment 
of  $2,500  to  Keating,  and  a  deed  for  the  min- 
ing claims  In  favor  of  Watson  was  deposited 
In  the  Merchants'  National  Bank  of  Portland 
in  escrow.  Watson  acted  as  trustee.  Work 
was  commenced  on  the  mining  claims,  and 
Watson  advanced  the  money  to  carry  on 
such  work  until  about  the  month  of  March, 

1906.  Prior  to  that  date  Watson  had  advised 
Jennings  that  he  had  already  put  up  more 
money  than  he  had  anticipated  would  be 
necessary,  and  that  he  would  not  continue 
to  put  up  money  as  he  could  not  see  the 
outcome,  as  no  ore  had  yet  been  discovered. 
Jennings  thereupon  went  to  Wardner,  In- 
spected the  property,  and  advised  the  appel- 
lant that  Watson  was  not  willing  to  advance 
any  more  money  on  said  agreement.  Jen- 
nings thereupon  agreed  with  the  appellant 
that  if  he  would  convey  said  mining  claims, 
he  would  have  organized  a  mining  company 
for  the  purpose  of  owning  and  developing  the 
same,  and  would  pay  Keating  60,(XX)  shares 
of  the  capital  stock  of  the  Standard  Develop- 
ment Company,  and,  in  addition  tbervto, 
100,000  shares  of  the  capital  stock  of  th« , 
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mining  company  to  be  organized  to  take  over 
Bald  Keating  mining  claims ;  or,  in  lieu  of 
tbe  100,000  shares,  $7,500  in  cash.  It  seems 
that  Keating  agreed  to  this,  and  returned 
with  Jennings  to  Portland,  Or.,  and  an  in- 
terview was  bad  with  said  Watson,  and 
thereupon  the  following  agreement  was  en- 
tered into  by  P.  J.  Jennings  and  John  Keat- 
ing, to  wit: 

"This  agreement  made  and  entered  into 
this  twenty-first  day  of  March,  1906,  by  and 
between  John  Keating  of  Wallace,  Idaho,  and 
P.  J.-  Jennings  of  Portland,  Multnomah  coun- 
ty, Oregon,  witnesseth,  that  whereas  under 
the  conditions  of  a  certain  escrow  agreement 
now  on  deposit  with'  the  Merchants'  National 
Bank,  Portland,  Oregon,  between  said  John 
Keating  and  J.  Frank  Watson,  it  is  provided 
that  the  following  amounts  shall  be  paid  by 
said  J.  Frank  Watson  to  said  John  Keating, 
viz.:  Two  thousand,  five  hundred  dollars 
(12,500.00)  on  or  before  June  8th,  190&,  and 
twenty  thousand  dollars  ($20,000)  on  or  be- 
fore December  8th,  1906.  And  whereas,  said 
first  party  has  sold  to  said  second  party 
hereto  all  his  right,  title  and  interest  in 
and  to  said  amounts  to  become  due  on  said 
escrow  agreement  for  fifteen  thousand  dol- 
lars ($15,000),  of  stock  in  the  Standard  De- 
velopment Company,  and  hereby  agrees  that 
on  or  before  December  1st,  1906,  be  will  pay 
to  said  first  party  the  balance  or  seven  thou- 
sand five  hundred  ($7,500)  dollars  in  cash 
or  one  hundred  thousand  shares  (100,000)  of 
the  capital  stock  of  a  corporation  to  be  form- 
ed covering  the  said  mining  claims,  which 
capital  stock  shaU  be  one  million  (1,000,000) 
shares  of  $1.00  par  value  each. 

"In  witness  whereof,  the  parties  hereto 
have  signed  these  presents  this  day  and  year 
first  above  written. 

"John  Keating, 
"P.  J.  Jennings." 

It  la  alleged  In  the  complaint  that,  at  the 
time  said  last-mentioned  agreement  was 
made,  R.  J.  and  P.  J.  Jennings  and  Watson, 
respondents,  made  a  verbal  agreement  with 
Keating  to  pay  him  $2,500  In  addition  to  the 
consideration  mentioned  In  said  agreement 
On  March  21,  1906,  the  date  when  said  last- 
mentioned  agreement  was  executed,  the  ap- 
pellant Keating  directed  by  letter  the  Mer- 
chants' National  Bank  of  Portland  to  deliver 
the  deed  theretofore  placed  in  escrow  to 
Watson  without  further  payment  There- 
upon P.  J.  Jennings  delivered  to  the  appel- 
lant certificates  for  60,000  shares  of  the  capi- 
tal stock  of  the  Standard  Development  Co. 
This  stock  was  Iwrrowed  by  P.  J.  Jennings 
from  his  brother,  R.  J.  Jennings.  P.  J.  Jen- 
nings induced  Watson  to  keep  the  pay  roll  at 
the  mine  going  with  the  expectation  of  in- 
teresting EJastern  people  In  the  property. 
This  Watson  did  until  he  had  advanced  In 
the  neighborhood  of  $15,000  or  $16,000.  Wat- 
son thereupon,  with  two  mining  engineers, 
visited  and  Inspected  said  mining  claims, 
and,  after  said  inspection,  declined  to  ad- 


vance any  further  sums  for  their  develop- 
ment, and  80  notified  Jennings. 

In  the  month  of  May,  1906,  Watson,  to- 
gether with  others,  caused  to  be  incorporated 
under  the  laws  of  the  state  of  Oregon  the 
Watson  Mining  Company  with  a  capital  stock 
of  $1,000,000,  divided  into  1,000,000  shares  of 
the  par  value  of  $1  each,  with  the  intention 
of  turning  over  the  Keating  mining  claims 
to  such  corporation.  But  the  property  was 
not  turned  over  to  the  corporation,  and  noth- 
ing but  the  mere  organization  of  the  com- 
pany was  effected  at  that  time.  Upon  Wat- 
son's notifying  P.  J.  Jennings  that  he  would 
not  advance  any  further  sums  of  money  in 
the  promotion  of  said  enterprise,  said  Jen- 
nings interested  bis  brother,  R.  J.  Jennings, 
in  the  property,  and  the  latter  thereupon  on 
August  1,  1906,  entered  into  an  agreement 
with  Watson  by  which  he  purchased  all  of 
Watson's  interest  in  the  property  and  in  the 
corxmratlon  to  be  formed  for  the  purpose  of 
owning,  holding  and  developing  said  mining 
claims.  -R.  J.  Jennings  thereupon  caused  the 
name  of  the  mining  company  organized  as 
the  Watson  Mining  Company  to  foe  changed 
to  the  Keating  Mining  Company,  and,  by  di- 
rection of  R.  J.  and  P.  J.  Jennings,  Watson 
on  or  about  August  15,  1906,  conveyed  by 
deed  to  the  Keating  Mining  Company  the 
mining  claims  which  had  been  conveyed  to 
him  by  Keating  and  the  deed  was  filed  for 
record  in  Shoshone  county  on  September  27, 
1906.  The  defendant  Goodsell  was  requested 
by  R.  J.  Jennings  to  become  a  director  in 
said  corporation,  and  one  share  of  the  stock 
of  said  corporation  was  put  in  his  name  for 
the  purpose  of  qualifying  him  to  act  as  a 
director.  It  appears  that  Goodsell  had  no 
interest  In  the  corporation  or  property  other 
than  the  one  share  of  stock.  Thereafter  the 
work  of  developing  the  property  was  con- 
tinued, and  the  funds  for  the  payment  of 
such  development  was  secured  in  imrt  by 
sales  of  the  treasury  stock  of  the  Keating 
Mining  Company  and  by  advances  and  loans 
of  money  made  to  the  corporation  by  R.  J. 
Jennings.  The  development  work  on  said 
claims  continued  until  some  time  in  the 
summer  of  1907,  when  the  company  became 
unable  to  pay  its  bills,  and  various  Hens  for 
labor  and  supplies  were  filed  agiilnst  the 
property  and  suits  were  commenced  to  fore- 
close them.  The  mining  company  en^ployed 
counsel  to  delay  the  foreclosure  of  the  liens 
in  order  to  give  the  company  an  opportunity 
to  raise  the  money  with  which  to  pay  off 
such  indebtedness.  In  June,  1907,  P.  J. 
Jennings  called  upon  the  defendant  Goodsell, 
and  informed  him  that  liens  had  been  fllM 
against  the  company  and  that  there  were 
other  debts  that  would  have  to  be  met  and 
sought  to  borrow  from  Groodsell  sufficient 
money  to  pay  off  the  Indebtedness  of  the 
respondent  company  and  offered  to  secure 
Goodsell  by  a  mortgage  upon  the  property. 
Jennings  represented  to  Goodsell  that  he 
was  negotiating  a  deal  with  a  man  by  the 


Digitized  by  S^OOQlC 


Idalu^ 


KEATING  V.  KEATING  MINING  CO 


209 


name  of  Hencbel,  wbereby  he  expected  to 
obtain  BnfBdent  funds  to  pay  off  the  Indebt- 
edness and  Hens  of  the  company  and  for  the 
fortber  development  of  said  property.    Good- 
sell  did  not  at  that  time  give  Jennings  an 
answer.     Hencbel  thereafter  called  on  Good- 
sell  and  represented  that  he  had  an  option 
on  the  treasury  stock  of  said  company,  and 
that  within  a  short  time  after  his  return 
from   the  East,   he  could  arrange  for  the 
money  to  take  up  the  treasury  stock,  and 
asked  Goodsell  if  be  could  not  tide  the  min- 
ing company  over  until  his  return.     About 
September  1, 1907,  P.  J.  Jennings  again  called 
on  Goodsell,  and  stated  that  something  would 
have  to  be  done  Immediately  as  the  liens 
were  to  be  foreclosed.    He  further  advised 
Goodsell  at  that  time  that  the  Keating  Min- 
ing Company  was  Indebted  to  R.  J.  Jennings 
In  a  sum  exceeding  $7,500,  and  that  R.  J. 
Jennings  was  indebted  to  Goodsell   in   the 
sum  of  $7,500  and  interest,  and  that  Jen- 
nings wonld  assign  to  Goodsell  his  Indebted- 
ness against  the  company  in  payment  of  satd 
indebtedness  from  R.  J.  Jennings,  and  that 
the  company  would  execute  a  note  for  $16,000 
and  a  mortgage  to  secure  the  assigned  in- 
debtedness of  R.  J.  Jennings  and  the  balance 
to  be  represented  by  the  note  and  mortgage 
of  the  company  should  be  advanced  by  Good- 
sell  for  the  purpose  of  paying  off  the  indebt- 
edness of  the  Keating  Mining  Company.    Aft- 
er some  further  n^otlations,  and  on  or  about 
September  4, 1907,  Goodsell  agreed  to  take  an 
assignment  of  R.  J.  Jennings'  claim  against 
the  company  and  advance  certain  money  and 
take  a  note  and  mortgage  from  the  company 
for  tbe  assigned  claim  and  for  money  to  be 
advanced  by  bim,  and  the  corporation  on  that 
day  by  resolution  of  the  board  of  directors 
onpowered  the  president  and  secretary  to 
borrow  the  sum  of  $16,000  and  to  execute  a 
note  therefor  and  mortgage  to  secure  the 
same,  which  was  done.    Goodsell  thereupon 
proceeded  to  Wallace,  Idaho,  and  examined 
tlie  records  of  Shoshone  county  for  the  pur- 
pose of  ascertaining  whether  or  not  the  prop- 
erty was  in  such  condition  as  to  Justify  him 
in  satisfying  the  liens  and  paying  out  the 
money  secured  by  the  note  and  mortgage, 
and,   after   satisfying  himself,   he   filed  his 
mortgage  for  record,  and  thereupon  paid  off 
the  liens  and  other  Indebtedness  of  the  com- 
pany in  an  amount  in  excess  of  $8,500,  per- 
sonally attending  to  the  matter  of  paying  the 
bills  and  settling  the  Hens,  at  the  request  of 
the   Keating  Mining  Company.     Thereafter 
tbe   mining   company   made  default   in   the 
payment  of  said  note,  and  Goodsell  on  No- 
vember 9, 190T,  commenced  an  action  to  fore- 
close the  mortgage,  and  a  Judgment  was  en- 
tered for  the  sum  of  $17,332.48,  and  a  fore- 
closure sale  of  the  mortgaged  property  de- 
creed, and  on  February  20,  1908,  the  sheriff 
of  said  county  sold  the  property  to  Goodsell 
for  the  amount  of  the  judgment,  and  Issued 
to  Goodsell  a  sheriff's  certificate  of  sale. 
112  P.— 14 


The  Finding  of  Facts. 

Upon  these  facts  and  all  of  the  evidence, 
the  trial  court  found  that  Keating  accepted 
and  received  60,000  shares  of  the  capital 
stock  of  the  Standard  Development  Company 
at  the  agreed  price  of  25  cents  per  share,  or 
$15,000;  that  thereafter  he  accepted  aud  re- 
ceived 100,000  shares  of  the  capital  stock  of 
the  Keating  Mining  Company;  that  said 
100,000  shares  of  stock  were  accepted  by 
him  after  consulting  with  his  attorney  and 
deliberation  on  the  matter,  and  with  the 
full  knowledge  of  the  Hens  against  said  min- 
ing claims,  and  that  Keating  has  at  all  times 
held  and  retained  said  eertiflcntes  of  stock 
since  said  date  until  during  the  trial  of  this 
cause.  The  court  also  found  that  there  was 
no  conspiracy  or  fraud  in  regard  to  said 
transaction,  and  that  because  of  Keatlng's 
accepting  and  retaining  tbe  entire  purchase 
price  for  said  mining  claims  and  his  long  ac- 
quiescence in  said  matter  subsequent  to  the 
execution  and  recording  of  the  mortgage  to 
Goodsell,  he  is  not  entitled  to  tbe  relief 
prayed  for  in  bis  complaint  because  of  his 
laches  and  neglect  Upon  all  of  the  evidence 
the  court  found  that  no  other  agreement  or 
contract  was  made  or  entered  into  between 
the  parties  on  the  21st  day  of  March,  1906, 
except  the  written  contract  above  set  forth 
made  on  that  day,  and  that  "no  considera- 
tion was  agreed  to  be  paid  except  that  men- 
tioned In  said  agreement  In  writing."  The 
court  there  finds  against  the  allegations  of 
the  complaint  to  the  effect  that  the  defend- 
ants had  agreed  orally  at  the  time  said  writ- 
ten contract  was  made  that  they  would  pay 
Keating  $2,500  in  June,  1906.  The  court  also 
found  that  the  terms  and  conditions  of  said 
contract  had  been  compiled  with,  and.  as 
to  the  allegations  of  conspiracy  to  defraud, 
the  court  found  as  follows:  "The  court  fur- 
ther finds  that  tbe  allegations  of  the  plain- 
tiff's complaint,  charging  fraud  and  con- 
spiracy against  the  defendants,  is  not  sus- 
tained by  tbe  evidence,  and  finds  that  the 
defendants  are  not  guilty  of  fraud  or  of  any 
conspiracy  to  defraud  the  plaintiff.  Tbe 
court  further  finds  that  the  defendant  David 
Goodsell  was  guilty  of  no  fraud  in  the  prem- 
ises, and  that  the  said  defendant  David 
Goodsell  was  not  a  party  to  any  conspiracy 
to  defraud  the  plaintiff  out  of  his  property 
or  to  defraud  the  plaintiff  at  all." 

The  court  found  that  the  defendant  Good- 
sell  advanced  the  money  and  took  said  mort- 
gage in  good  faith  and  for  a  valuable  con- 
sideration, and  without  notice  of  any  claim 
or  equity  of  the  plaintiff  or  any  other  per- 
son to  the  property  of  said  Keating  Mining 
Company,  and  that  the  same  was  in  all  re- 
spects a  bona  fide  transaction.  Tbe  court 
clearly  finds  that  the  entire  transaction  in 
regard  to  the  negotiations  for  the  purchase 
of  said  mining  claims,  the  contract  entered 
into,  the  deeds  conveying  said  mining,  claims 
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the  execution  of  said  mortgage  to  Goodsell, 
were  all  done  and  performed  in  good  faith, 
and  the  evidence  is  sufficient  to  support 
those  findings.  The  finding  of  facts  is  suffi- 
cient to  defeat  the  recovery  by  the  plaintiff. 

Foreign  Corporation. 

The  contention  of  counsel  for  appellant  to 
the  effect  that  the  Keating  Mining  Company, 
being  a  foreign  corporation,  could  not  taice 
title  to  said  mining  claims  as  shown  by  the 
facts  established  on  the  trial,  for  the  reason 
that  it  had  not  at  the  time  Watson  conveyed 
said  mining  claims  to  said  corporation  com- 
plied with  the  Constitution  (section  10,  art 
11)  and  laws  of  the  state  (section  2792,  Rev. 
Codes)  in  regard  to  filing  its  articles  of  In- 
corporation and  designating  an  agent  upon 
whom  service  of  process  might  be  made,  is 
not  well  taken,  for  the  following  reasons: 
First,  it  is  found  that  the  contract  for  the 
sale  of  said  mining  claims  was  a  legal,  valid 
contract,  procured  without  conspiracy  or 
fraud  on  the  part  of  the  defendants,  and 
that  Keating  had  accepted  and  received  the 
entire  purchase  price  therefor;  and,  second, 
that  Keating  had  received  the  entire  pur- 
chase price  and  acquiesced  In  the  transac- 
tion after  he  had  knowledge  of  all  of  th« 
facts  concerning  said  transaction,  and  is  es- 
topped from  recovering  by  reason  of  bis 
laches  and  neglect  in  not  rescinding  the  con- 
tract and  returning  the  purchase  price  with- 
in a  reasonable  time  after  he  concluded  that 
he  had  t)een  defrauded.  That  being  true,  ap- 
plying the  rule  laid  down  by  this  court  in 
Katz  V.  Herrick,  12  Idaho,  1,  86  Pac.  873, 
Keating  having  received  the  fun  purchase 
price  for  said  mining  claims,  the  right  of  the 
Keating  Mining  Company  to  take  and  hold 
title  to  said  mining  claims  is  one  that  can 
neither  legally  nor  equitably  concern  Keat- 
ing, at  least  no  further  than  as  a  stockholder 
thereof.  This  court  in  the  Klatz-Herrick 
Case  said:  "The  right  to  take  and  hold  title 
to  real  property  is  one  that  can  neither  le- 
gally nor  equitably  concern  the  vendor  there- 
of after  he  has  parted  with  his  title  and  re- 
ceived the  purchase  price  therefor."  If  this 
court  should  hold  under  said  contention  of 
appellant  that  the  Keating  Mining  Company 
had  no  title  to  said  property  because  of  Its 
failure  to  comply  with  the  laws  of  this  state, 
under  the  facts  of  the  case  as  shown  by  the 
evidence  the  title  would  be  in  the  defendant 
Watson,  and  that  would  not  avail  Keating 
in  any  manner.  But  the  appellant  having 
received  full  compensation  for  said  claims, 
cannot  now  legally  or  equitably  be  concerned 
therein  as  he  has  parted  with  his  title  there- 
to and  received  the  purchase  price  therefor. 

Method  of  Identifying  Exhibits. 

During  the  cross-examination  of  the  ap- 
pellant, counsel  exhibited  to  him  certain  let- 


t«-s  for  identification,  and  the  witness  testi- 
fied that  be  did  not  know  whether  the  let- 
ters presented  contained  bis  signature  or  not, 
and  stated  to  the  counsel  that  he  might  tell 
whether  they  contained  his  signature  if  he 
were  allowed  to  read  them.  Counsel  for  ap- 
pellant thereupon  stated  to  the  court  that 
the  witness  had  a  right  to  examine  the  let- 
ters which  he  was  asked  to  Identify,  and  re- 
quested that  the  witness  be  permitted  to 
read  the  letters.  The  court  denied  the  re- 
quest, and  that  action  of  the  court  Is  as- 
signed as  error.  When  counsel  presents  a 
paper  to  a  witness  for  identification  and 
the  witness  states  that  be  cannot  identify  it 
unless  he  is  permitted  to  look  at  the  paper 
and  read  it,  it  is  &tov  for  the  court  not  to 
permit  the  witness  to  examine  It  The  court 
ought  not  to  permit  a  paper  to  }oe  marked 
for  identification  where  it  has  not  been  prop- 
erly Identified  by  the  witness  and  he  is  per- 
mitted to  examine  It  before  he  identifies  It 
if  be  desires  to  do  so.  It  is  unfair  to  the 
witness  to  require  Mm  to  testify  whether  a 
certain  paper  contains  bis  signature  without 
permitting  him  to  examine  It.  Such  an  ex- 
amination would  no  doubt  refresh  bis  mem- 
ory In  regard  to  the  matter.  Merely  show- 
ing a  witness  a  signature  and  requiring  him 
to  state  whether  or  not  he  signed  the  paper 
to  which  that  signature  Is  attached,  with- 
out permitting  him  to  examine  the  paper  so 
as  to  Identify  It  understandlngly.  In  this 
age  when  forgers  have  become  so  expert, 
is  not  consistent  with  reason  and  fairness. 
However,  In  this  case,  after  said  letters  were  ' 
Introduced  in  evidence,  it  was  apparently  ad- 
mitted that  be  signed  them  as  he  was  not 
placed'  upon  the  stand  to  testify  to  the  con- 
trary. Therefore  the  action  of  the  court  in 
that  matter  was  error  without  prejudice, 
and  not  cause  for  reversal. 

Other  errors  are  assigned,  and  after  a 
careful  examination  of  them  we  are  satis- 
fled  that  there  is  not  sufficient  error  appear- 
ing in  the  record  to  Justify  a  reversal  of  the 
Judgment.  The  Judgment  Is  therefore  af- 
firmed, with  costs  in  favor  of  the  respondent 

AILSHIE.  X,  concurs. 

(18  Idabo,  687) 

CHICACK),  M.  &  ST.  P.  RT,  CO.  OF  IDAHO 

V.  TRUBMAN  et  al. 

(Supreme  (%urt  of  Idaho.    Nov.  28,  1910.) 

(SyUabnt  bu  the  Court.) 

1.  Eminent  Domain  (8  197*)— PaocEBDiKoa— 

DisMissAi/— Statutoby  Provision. 

Section  5228  of  the  Revised  Codes,  which 
is  a  part  of  the  title  on  eminent  domain,  makes 
the  Reueral  provisions  of  the  Code  relative  to 
"civil  actions"  applicable  to  proceedings  under 
the  eminent  domain  title,  except  as  otherwise 
specially  provided ;  and  section  4.354  of  the 
Hev.  Codes  dealing  with  actions  ^nerally,  pro- 
vides that,  "an  action  may  be  dismissed  or  a 
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judgment  of  nonsuit  entewd  *  •  *  by  the 
plalntiS  himself,  at  any  tiniv  before  trial,  upon 
the  payment  of  costs:  Provided,  a  counterclaim 
has  not  been  made  or  affirmative  relief  sought 
by  the  cross-complaint  or  answer  of  defendant." 
Held,  that  the  latter  section  is  applicable  to  ac- 
tions and  proceedings  in  eminent  domain,  and 
authorizes  the  plaintiff  to  dismiss  an  action  in 
condemnation  after  the  filing  of  a  report  by  com- 
missioners appointed  to  award  the  damages,  or 
at  any  time  before  trial. 

[Ed.  Note.— For  other  cases,  see  Bminent  Do- 
main, Cent.  Dig.  i  527;   Dec.  Dig.  §  197.*] 

2.  DismssAi.  AND  NoNBcn  (I  32*)— Procbed- 
iwos— How  Made. 

A  dismissal  of  an  action,  as  authorized  by 
sabdivision  1  of  section  4354,  Rev.  Codes,  "is 
made  by  an  entry  in  the  clerk's  register." 

[Bd.  Note. — ^For  other  cases,  see  Dismissal 
and  Nonsuit,  Dec.  Dig.  i  32.*] 

Z.  EMINENT  Domain  (§  265*)— Pkocbedings— 
Costs  on  Dismissai.. 

By  the  provisions  of  section  5227,  Rev. 
Codes,  costs  in  eminent  domain  cases  "may  be 
allowed  or  not,  and  if  allowed  may  be  appor* 
tioned  between  the  parties  on  the  same  or  ad- 
verse sides  in  the  discretion  of  the  court." 
Held  that,  where  a  plaintiff  commences  an  ac- 
tion in  condemnation  and  procures  the  appoint- 
ment of  commissioners  and  has  a  bearing,  and 
the  commissioners  make  an  award  and  file  their 
findings  and  report  and  the  plaintiff  refuses  to 
pay  the  award  and  thereafter  dismisses  the  ac- 
tion, all  costs  usually  taxed  in  civil  actions 
should  be  taxed  against  the  plaintiff,  and  that 
it  would  be  an  abuse  of  discretion  not  to  do  so 
onder  such  circumstances,  and  that  the  provi- 
sions of  the  general  statute  relative  to  costs  in 
"civil  actions"  would  apply  in  such  case. 

[E3d.  Note.— For  other  cases,  see  Ekninent  Do- 
main, Dec.  Dig.  {  265.*] 

4.  E^KiKEKT  Domain  ({  265*)— Fxockedinob— 
Costs  on  Disuissal. 

Where  a  plaintiff  in  condemnation  has,  sub- 
sequent to  the  filing  of  the  report  of  the  com- 
missioners appointed  to  assess  the  damages. 
dismissed  the  action  under  the  provisions  of 
sabdivision  1,  §  4354,  the  defendants  must  file 
their  memorandum  of  costs  within  five  days  aft- 
er notice  of  the  dismissal,  as  provided  by  sec- 
tion 4912  of  the  Rev.  Codes. 

lEd.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  f  265.*] 

Appeal  from  District  Court,  Kootenai 
County;   Robert  N.  Dunn,  Judge. 

Condemnation  proceedings  by  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  of 
Idaho  against  William  Trueman  and  others. 
From  the  decree  and  order  refusing  to  va- 
cate It,  plaintiff  appeals.  Reversed  and  re- 
manded, with  directions  to  dismiss. 

J.  L.  McCIear,  Edwin  McBee,  and  F.  M. 
Dudley,  for  appellant.  Ezra  R.  Whitla  and 
Charles  L.  Heltman,  for  respondents. 


AILSHIE^  J.  A  motion  hag  been  made  to 
strike  out  certain  portions  of  the  transcript 
and  motion  has  also  been  made  to  dismiss 
the  appeal.  We  have  examined  these  mo- 
tions and  have  reached  the  conclusion  that 
they  are  not  well  taken.  The  motions  are 
denied. 

This  is  an  appeal  from  a  final  decree  of 


condemnation  and  an  order  denying  a  mo- 
tion to  vacate  and  annul  the  decree.  On 
the  24th  day  of  January,  1908,  the  appellant 
company  filed  its  complaint  in  the  district 
court  In  and  for  Kootenai  county,  praying 
the  condemnation  of  the  south  30  feet  of 
lot  10,  block  1,  in  the  townsite  of  St.  Maries, 
for  railroad  purposes.  Summons  was  Issued 
and  served,  and  at  the  same  time  notice- 
was  served  on  the  defendants  who  are  re- 
spondents here  that  the  plaintiffs  would  ap- 
ply to  the  court  for  the  appointment  of 
commissioners  to  assess  and  determine  the 
damages  that  defendants  would  sustain  by 
reason  of  the  condemnation  of  the  land  de- 
scribed In  the  complaint.  Commissioners 
were  thereafter  duly  appointed,  and  after  a 
hearing  at  which  plaintiffs  and  defendants 
were  represented  and  Introduced  proofs,  the' 
commissioners  made  and  filed  their  findings 
and  report  They  found  the  value  of  the- 
land  sought  to  be  condemned  to  be  $1,200, 
and  that  the  damages  that  would  accrue  to- 
the  balance  of  the  lot,  buildings,  and  im- 
provements thereon,  by  reason  of  the  con- 
demnation would  amount  to  $5,000.  On  May 
11th  following  the  plaintiff  company  filed 
with  the  clerk  of  the  court  Its  praecipe  for 
the  dismissal  of  the  proceedings.  Notice  of 
this  praecipe  was  served  on  the  attorney  for 
the  defendants.  No  further  action  was  taken 
in  the  matter  until  about  September  21,  1909, 
when  a  notice  of  motion  for  judgment  against 
the  plaintiff  was  served  on  J.  L.  McClear,  the 
local  attorney  at  Cceur  d'Alene  City  for  the 
railroad  company.  This  notice  was  forward- 
ed by  Mr.  McClear  to  the  general  counsel 
at  Spokane,  and  in  the  course  of  business 
was  delayed  and  overlooked,  and  so  no  ap- 
pearance was  made  on  the  day  set  for  hear- 
ing, which  was  September  29th.  On  the- 
latter  date  the  motion  was  called  up  by  the 
defendants,  and  on  their  application  a  final 
decree  of  condemnation  was  ordered  upon 
the  report  of  the  commissioners,  and  there- 
after and  on  October  9th  a  Judgment  was 
entered  against  the  company  for  the  amount 
of  the  award  and  a  final  decree  of  condem- 
nation was  entered.  On  October  15th  the- 
plaintiff  moved  for  a  vacation  and  annul- 
ment of  the  Judgment  and  decree  on  several 
grounds,  among  -which  were:  First,  that 
the  court  was  without  Jurisdiction  to  ehter 
the  Judgment  and  decree;  second,  that  the 
action  had  been  dismissed  long  prior  to- 
the  entry  of  Judgment  and  decree. 

The  first  question  presented  by  the  appel- 
lant deserving  our  consideration  here  Is, 
that  it  had  an  absolute  right,  under  section 
4354  of  the  Rev.  Codes,  to  dismiss  the  action. 
That  section  provides  as  follows: 
"An  action  may  be  dismissed,  or  a  Judg- 
ment of  nonsuit  entered.  In  the  following 
cases:  1.  By  the  plaintiff  himself,  at  any 
time  before  trial,  upon  the  payment  of  costs: 
Provided,  A  counterclaim  has  not  been  made 
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or  aflSrmatlve  relief  sought  by  the  cross- 
complaint  or  answer  of  defendant  If  a 
provisional  remedy  has  been  allowed  the 
undertaking  must  thereupon  be  delivered  by 
the  clerk  to  the  defendant,  who  may  have 
his  action  thereon." 

Section  5228,  Rev.  Codes,  which  is  a  part  of 
the  title  on  eminent  domain  provides  as 
follows : 

"EJxcept  as  otherwise  provided  In  this  title, 
the  provisions  of  this  Code  relative  to  civil 
actions  and  new  trials  and  appeals,  are  ap- 
plicable to,  and  constitute,  the  rules  of  prac- 
tice in  the  proceedings  in  this  title." 

It  will  be  observed  that  this  latter  sec- 
tion makes  the  provisions  of  the  Code  rel- 
ative to  civil  actions  applicable  "except  as 
otherwise  provided  In  this  title,"  to  pro- 
ceedings in  condemnation.  Now  in  civil  ac- 
tions, under  section  4354,  supra,  the  plain- 
tiff may  dismiss,  upon  payment  of  costs,  at 
any  time  before  trial,  provided  a  counter- 
claim has  not  been  made  or  affirmative  re- 
lief sought  No  counterclaim  bad  been  filed 
and  no  affirmative  relief  had  been  sought-  in 
this  case,  and  we  are  clearly  of  the  opinion 
that  the  plaintiff  had  a  right  to  dismiss. 
Hancock  Ditch  Co.  v.  Bradford,  13  Cal.  637 ; 
Hopkins  V.  Superior  Court,  136  Cal.  552, 
6d  Pac.  299.  So  far  as  the  record  shows 
in  this  case  no  dismissal  was  ever  entered. 
The  statute,  however,  section  4354,  provides 
that  "the  dismissal  mentioned  in  the  first 
two  subdivisions"  of  this  statute  "is  made 
by  an  entry  In  the  clerk's  register."  It  does 
not  appear  from  the  transcript  that  any  en- 
try of  the  dismissal  has  eltiier  been  made 
in  the  clerk's  register  or  any  formal  Judg- 
ment has  been  entered.  The  failure  to  make 
such  entry  would  not  affect  the  plalntUTs 
right  to  have  the  action  or  proceeding  dis- 
missed. 

It  has  been  argued  by  the  respondent, 
however,  that  the  appellant  was  not  entitled 
to  the  dismissal  because  he  did  not  pay  the 
costs,  while  It  Is  urged  by  the  appellant  thrft 
there  were  no  costs  to  pay.  In  the  absence 
of  a  positive  showing  to  the  contrary,  -we 
assume  that  the  plaintiff  when  applying  to 
the  clerk  for  a  dismissal  of  the  action  paid 
the  costs  of  the  dismissal.  Under  the  con- 
struction placed  on  the  California  statute, 
from  which  our  section  4354  was  taken,  it 
has  been  held  unnecessary  for  a  plaintiff 
making  a  dismissal  under  subd.  1  of  this 
statute  to,  at  the  time,  actually  pay  more 
than  the  costs  of  the  dismissal,  and  that 
the  other  costs  follow  the  dismissal  as  a 
matter  of  law  and  must  be  taxed  In  the 
ordinary  way,  and  that  it  was  the  Intention 
of  the  statute  that  when  ascertained  they 
should  be  entered  as  a  Judgment  against  the 


plaintiff.  Hancock  Ditch  Co.  ▼.  Bradford. 
13  Cal.  637 ;  Hopkins  v.  Superior  Court  136 
Cal.  552,  69  Pac.  299.  But  appellant  eon- 
tends  that  in  a  proceeding  for  condemnation 
no  costs  are  taxable  at  all.  To  this  conten- 
tion we  cannot  give  our  assent  Appellant's 
contention  seems  to  us  contrary  to  both  the 
letter  and  the  spirit  of  the  statute.  By  the 
provisions  of  section  5227,  costs  in  eminent 
domain  cases  "may  be  allowed  or  not,  and 
if  allowed  may  be  apportioned  between  the 
parties,  on  the  same  or  adverse  sides,  in  the 
discretion  of  the  court"  This  provision  of 
the  statute  was  evidently  written  with  a 
view  that  the  case  would  go  to  final  Judg- 
ment after  a  regular  trial  had.  It  would 
clearly  be  an  abuse  of  the  discretion  of  the 
trial  court  under  this  statute,  to  refuse  to 
allow  a  defendant  costs  where  the  plaintiff 
had  procured  the  appointment  of  commission- 
ers and  had  a  hearing,  entailed  all  the  costs 
Incident  to  the  production  of  witnesses  and 
attendance  on  the  meeting  of  the  commis- 
sioners, and  then  bad  dismissed  the  action, 
as  was  attempted  to  be  done  in  this  casa 
Where  the  action  is  dismissed  under  these 
conditions.  It  would  clearly  be  the  duty  of 
the  trial  court  to  tax  the  costs  against  the 
plaintiff,  and  the  provisions  of  section  5223 
making  applicable  the  general  statutes  rela- 
tive to  civil  actions  would  apply  In  the  tax- 
ing of  costs.  The  usual  costs  In  civil  ac- 
tions would  be  taxable.  It  would  be  neces- 
sary for  the  defendants  to  file  a  cost  bill 
within  five  days  after  notice  of  the  dis- 
missal as  provided  by  section  4912,  Ret. 
Codes. 

From  what  has  already  been  said  it  fol- 
lows that  the  court  erred  in  entering  a  de- 
cree of  condemnation  and  a  Judgment  on  the 
findings  and  report  of  the  commissioners. 
The  plaintiff  had  already  compiled  with  the 
statute  In  order  to  entitle  It  to  a  dismissal 
of  the  proceeding.  It  would  also  follow  from 
the  holding  of  this  court  in  Pyle  v.  Woods, 
District  Judge  (decided  at  this  present  term> 
111  Pac.  746,  that  the  court  would  have  had 
no  authority  to  enter  a  Judgment  over  the 
objection  of  plaintiff  on  the  findings  of  the 
commissioners.  The  condemning  company 
was  not  obliged  to  pay  the  award  made  by 
the  commissioners,  and  even  though  it  did 
not  desire  to  dismiss  the  proceeding  it  would 
still  have  had  a  right  to  apply  to  the  court 
for  a  Jury  trial  to  assess  the  damages. 

The  Judgment  and  order  appealed  from 
are  reversed,  and  the  cause  Is  remanded, 
with  direction  to  the  trial  court  to  dismiss 
the  action.  Costs  of  this  appeal  are  awarded 
In  favor  of  appellant 

SULLIVAN,  a  J,  concura 
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OAMBUN  V.  DICKSON. 
(Sapieme  Court  of  Idaho.     Dec.  3,  1910.) 

(SyllahiU  by  the  Court.) 

1.  StrmcrENCT  of  Evidence. 

Kvidence  held  sufficient  to  support  the  find- 
iBC  of  facts. 

2.  Cancellation  op  Instbuubnts  (J  24*)— 

OmCB  TO  DO  EQUtrr— SUFFIOIENCT. 

In  an  action  for  rescission  of  a  contract, 
it  is  sufficient  if  the  plaintiff  makes  offer  to  re- 
store or  to  do  equity  in  bis  complaint,  as  it  is 
always  within  the  power  of  the  court  to  require 
that  the  person  invoking  equity  shall  do  equity 
as  a  condition  of  relief,  and  the  court  ma;;'  im- 
pose terms  which  may  be  just  and  equitable 
and  may  enforce  compliance  therewith. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §§  33-38 ;  Dec.  Dig. 

3.  CoNTBAOTs  (S  266*)— Rbsoisbior  or  CON- 
TBACT— Action  at  Law. 

The  rule  is  different  in  an  action  at  law 
based  upon  a  rescission  of  the  contract  by  one 
of  the  parties,  and  such  distinction  arises  out 
of  the  difference  between  the  powers  of  the  two 
courts — equity  and  law. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §  1186;  Dec.  Dig.  $  266.*) 

4.  Rescission  of  Contbact. 

In  the  case  at  bar,  the  plaintiff  has  not 
attempted  to  abrogate  or  rescind  the  contract 
of  sale  by  his  own  act,  but  has  by  this  action 
sought  to  have  it  rescinded  by  judicial  pro- 
ceedings. 

Api>eal  from  District  Court,  Bonner  Coun- 
ty ;   Robert  N.  Dunn,  Judge. 

Action  by  Israel  Ganiblin  against  M.  M. 
Dickson.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

Chas.  I«.  Heltman,  H.  H.  Taylor,  and  J.  W. 
Merritt,  for  appellant  B.  8.  Bennett,  for  re- 
spondent 

SULLIVAN,  C.  J.  The  respondent  brought 
thla  snit  for  the  purpose  of  having  canceled 
and  annulled  a  certain  warranty  deed  con- 
veying real  estate  in  Bonner  county  to  the 
appellant  It  Is  alleged,  among  other  things, 
in  the  complaint  that  the  defendant  through 
fraud  and  conspiracy  procured  the  respond- 
ent to  convey  said  land  to  him.  The  defend- 
ant answered,  and  denied  the  material  al- 
l^atlons  of  the  complaint.  The  cause  was 
tried  by  the  court  without  a  Jury,  finding  of 
facts  was  made,  and  Judgment  entered  in 
favor  of  the  respondent  A  motion  for.  a 
new  trial  was  denied.  This  appeal  is  from 
the  Judgment  and  order  denying  a  new  trial. 

It  appears  from  the  record  that  the  re- 
Qwndent  was  the  owner  of  78  acres  of  land 
bordering  on  Hayden  Lake,  Bonner  county, 
and  that  the  appellant  desiring  to  purchase 
the  same,  offered  to  trade  the  respondent 
for  said  land  40  shares  of  stock  in  the  Spo- 
kane &  Big  Bend  Railway  Company,  a  cor- 
poration that  had  done  certain  things  toward 
procuring  a  right  of  way  for  said  road,  but 
none  of  said  road  had  been  constructed.  It 
appears  that  the  stock  was  represented  by 


the  appellant  to  be  of  the  value  of  |100  per 
share,  when  in  fact  it  had  no  market  value. 
Upon  all  of  the  evidence  introduced  on  the 
trial,  in  which  there  Is  a  conflict,  the  court 
found  upon  all  of  the  issues  in  -favor  of  the 
respondent,  and  found  tliat  said  railroad 
company  at  the  time  said  exchange  was 
made  had  little  tangible  property,  and  its 
franchises,  contracts,  and  property  were  not 
sufficient  to  give  more  than  a  nominal  value 
to  its  stock,  and  at  the  time  of  making  said 
transfer  in  June,  1907,  it  was  of  little  or  no 
value,  and  that  it  was  of  little  or  no  value 
at  the  time  of  making  said  finding  of  facts, 
to  wit,  on  the  25th  of  September,  1909.  On 
a  careful  examination  of  the  evidence,  we 
find  that  it  fully  supports  and  sustains  the 
findings  made  by  the  court 

Errors  are  assigned  In  regard  to  the  ad- 
mission of  certain  testimony,  in  denying  a 
motion  to  strike  out  certain  testimony,  deny- 
ing a  motion  for  a  nonsuit,  and  also  in  re- 
fusing to  admit  certain  testimony  offered  by 
the  defendant  We  are  fully  satisfied  from 
an  examination  of  the  entire  record  that  it 
contains  no  reversible  error,  and  that  the  as- 
signments of  error  are  not  well  taken.  In 
limine,  counsel  for  appellant  contends  that, 
before  a  party  is  entitled  to  rescind  a  con- 
tract, he  most  put,  or  offer  to  put,  the  other 
party  in  statu  quo  by  a  full  restoration  of  all 
be  has  received.  The  rule  there  stated  is, 
applicable  in  cases  where  a  rescission  is 
made  before  an  action  Is  brought,  but  it  is 
not  necessary  where  a  suit  for  rescission  is 
brought.  The  correct  rule  is  stated  in  24 
Am.  &  Eng.  Ency.  of  Law,  p.  621.  The  au- 
thor there  says:  "Whether  the  complainant 
in  a  suit  for  rescission  must  as  a  condition 
precedent  to  relief  have  offered  or  tendered 
restitution  to  the  defendant  prior  to  the  be- 
ginning of  the  suit  is  a  matter  upon  which 
the  authorities  are  conflicting.  The  rule  of 
the  better  considered  cases  is  that  it  is  suffi- 
cient that  the  plaintiff  makes  bis  offer  to 
restore  or  to  do  equity  in  bis  bill  or  com- 
plaint and  shows  therein  that  he  has  sub- 
stantially preserved  the  status  quo  on  his 
part  80  as  to  be  able  to  fulfll  bis  offer.  This 
rule  proceeds  upon  the  principle  tliat  it  is 
always  within  the  power  of  a  court  of  equity 
to  tequire  that  the  person  invoking  its  aid 
shall  submit  to  equitable  terms  as  a  condi- 
tion of  relief,  and  that,  the  parties  being 
properly  before  the  court,  the  court  may  im- 
pose upon  them  any  terms  which  may  be 
Just  and  equitable  in  the  premises,  and  may 
enforce  compliance  therewith.  It  Is  conceded 
that  the  rule  is  different  in  actions  at  law 
based  upon  a  rescission  by  the  act  of  the 
party,  but  the  distinction  taken  is  based  upon 
the  difference  in  the  powers  of  the  two 
courts." 

In  Nelson  v.  Carlson,  64  Minn.  00,  55  N.  W. 
821,  the  court  held  that,  where  a  party  seeks 
the  aid  of  a  court  to  rescind  a  contract,  it 
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Is  not  necessary  that  be  previously  attempt 
a  rescission  or  make  any  tender  to  tbe  other 
party,  except  where  such  tender  is  necessary 
to  pat  the  other  party  in  default.  In  Carl- 
ton V.  Hulett,  49  Minn.  308,  51  N.  W.  1053, 
it  was  contended  that  a  restoration  or  tender 
should  have  been  made  before  the  action 
could  be  brought,  but  the  court  held  against 
that  contention  in  the  following  language: 
"Authorities  in  support  of  respondent's  posi- 
tion on  this  point  are  abundant,  but  are 
foreign  to  tbe  case,  because  she  has  not  at- 
tempted to  abrogate  and  rescind  the  mort- 
gage contract  by  her  own  act,  but  by  Judi- 
cial proceedings  instead.  In  such  cases, 
where  one  seeks  the  aid  of  a  court  to  set 
aside  and  rescind  a  contract,  it  is  not  es- 
sential that  he  should  have  previously  at- 
tempted a  rescission,  or  should  have  made 
any  tender  to  the  other  party,  except  when 
such  tender  is  necessary  to  put  the  other 
party  in  default.  By  submitting  her  cause 
to  the  court,  the  plaintiff  expressed  a  will- 
ingness to  perform  such  conditions  as  it 
may  regard  necessary  to  Impose  as  proper 
terms  on  which  relief  shall  be  granted. 
What  such  a  plaintiff  ought  to  do,  and  what 
he  must  do,  to  reinstate  the  other  party  in 
statu  quo,  as  a  condition  for  repudiation  and 
rescission.  Is  for  the  court,  which  always 
possesses  the  necessary  power  to  determine 
the  question."  The  same  rule  Is  adhered  to 
In  Hansen  v.  Allen,  117  Wis.  61,  93  N.  W. 
805,  and  In  Ludlngton  v.  Patton,  111  Wis. 
208,  86. N.  W.  571.  In  the  latter  case  the 
court  clearly  draws  the  distinction  between 
a  suit  for  a  rescission  of  a  contract  on  the 
ground  of  fraud  and  an  action  at  law  to  re- 
cover back  that  which  has  been  paid  upon 
a  contract  void  for  fraud.  The  latter  con- 
templates a  precedent  rescission  of  the  con- 
tract by  act  of  tbe  plaintiff,  and  an  action 
In  equity  to  rescind  a  contract  invites  and 
requires  equity  to  effect  that  end,  and  looks 
to  tbe  decision  in  that  action  to  accomplish 
It  and  to  impose  such  terms  of  rescission  as 
may  be  deemed  equitable  under  all  of  tbe 
facts  in  the  case.  The  earlier  decisions  in 
California,  Colorado,  and  Washington  and 
some  other  states  would  indicate  that  they 
were  made  without  reference  to  the  distinc- 
tion above  mentioned.  See,  also,  Clark  v. 
O'Toole,  20  Okl.  319,  94  Pac.  547,  where  tbe 
rule  here  laid  down  is  discussed  at  length 
and  authorities  cited. 

Tbe  record  shows  that  the  respondent  in 
tbe  case  at  bar  did  offer  to  place  the  defend- 
ant in  statu  quo,  not  before  tbe  suit  was 
brought,  but  afterward,  and  the  decree  en- 
tered required  the  plaintiff  to  pay  to  the  de- 
fendant the  sum  of  $500  with  Interest  there- 
on at  the  rate  of  7  per  cent,  from  the  time 
said  money  was  paid  by  the  appellant,  and 
to  deliver  to  the  appellant  40  shares  of  the 
capital  stock  of  said  railway  company,  and, 
upon  tbe  payment  of  that  amount  and  the 


delivery  of  said  shares  within  30  days  after 
the  entry  of  said  Judgment,  defendant  was 
required  to  reconvey  said  land  to  the  re- 
spondent. 

We  And  no  reversible  error  In  the  record, 
and  the  Judgment  Is  aflSrmed,  with  costs  inr 
favor  of  respondent. 

AILSHIE,  J.,  concurs. 


(IS  Idaho,  my 
KEANB  V.  PITTSBURG  LEAD  MINING  CO. 
CSupreme  Court  of  Idaho.     Dec.  1,  1910.) 

(Byllabu*  hy  the  Court.) 

1.  CouBTS  (}  67*)— Stenogbaphio  Recobd— 
Fee. 

Under  the  provisions  of  section  3984,  Rev. 
Codes,  either  party  to  a  suit  in  wliieh  a  steno- 
graphic record  has  been  made  may  demand  a 
typewritten  copy  of  a  part  or  the  whole  there- 
of, and  the  reporter  must  furnish  the  same  upon 
tbe  payment  of  a  fee  of  7i^^  per  hundred 
words. 

[EM.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  ${  198-200:  Dec  Dig.  i  57.*] 

2.  Costs  (J  254*)  — Bill  op  Exceptions  — 
Pbepabation— CoPT  OF  Stenoobaphic  Rec- 
obd. 

When  a  party  procures  a  typewritten  copy 
of  the  stenographic  record  to  be  used  in  the 
preparation  of  his  bill  of  exceptions,  or  state- 
ment of  tbe  case,  and  intends  to  have  the  cost 
thereof  taxed  as  costs  in  tbe  case  on  appeal,  he 
must  serve  the  copy  of  the  stenographic  record 
upon  the  adverse  party  when  he  serves  his  pro- 
posed bill  or  statement,  so  that  the  adverse  par- 
ty may  have  the  l>enefit  of  it  in  preparing 
amendments,  or  in  ascertaining  whether  the  pro- 
posed bill  or  statement  is  correct. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  i  974;   Dec.  Dig.  §  254.«] 

3.  Costs  (8  2.54*)— Cost  on  Appeal— Steno- 
gbaphio Recohd. 

A  transcript  of  such  record  in  narrative 
form,  made  by  the  reporter,  is  not  a  compliance 
with  said  statute,  requiring  the  reporter  to  fur- 
nish a  typewritten  copy  o£  the  stenographic  rec- 
ord, and  the  cost  of  procuring  said  record  in 
narrative  form  will  not  be  allowed  as  costs  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  §  9CG;   Dec.  Dig.  §  254.*] 

4.  Courts  (f  57*)— Stenogbaphkbs— Pees. 

All  fees  earned  ,b^  the  reporter  or  his  dep- 
uty under  the  provisions  of  the  reporter  stat- 
utes, which  include  sections  3980  and  the  fol- 
lowing seven  sections,  must  l>e  turned  into  the 
state  treasury,  and  the  reporter  cannot  evade 
that  requirement  by  reducing  the  stenographic- 
record  to  narrative  form. 

[Bd.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  J  200;  Dec  Dig.  I  57.*] 

Appeal  from  District  Cburt,  Shoshone  Coun- 
ty;   W.  W.  Woods,  Judge. 

In  the  action  brought  by  Joseph  P.  Keane 
against  the  Pittsburg  Lead  Mining  Company, 
an  order  taxing  certain  costs  was  nude,  from 
which  defendant  appeals.    Reversed. 

See  also,  17  Idaho,  179,  105  Pac.  60. 

A.  O.  Kerns,  for  appellant.  Gray  &  Knlgbt 
and  Wm.  K.  Shissler,  for  respondent. 
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SULLIVAN,  C.  J.  Tbls  ia  an  appeal  from 
an  order  of  the  district  court  taxing  against 
the  appellant  the  following  item  of  costs,  to 
wit:  "Official  stenographer,  transcript  of  tes- 
timony, $120."  It  appears  from  the  record 
that  plaintUT's  counsel  requested  the  court 
reporter  to  make  a  transcript  of  the  testimo- 
ny  taken  on  the  trial,  In  narrative  form, 
which  he  did,  and  charged  $120  therefor.  In 
taxing  the  costs,  the  court  allowed  said  item 
as  a  part  of  the  costs  on  appeal.  That  action 
of  the  court  is  assigned  as  error. 

Under  the  provisions  of  section  30S1,  Rev. 
Codes.  In  any  action  in  which  a  stenographic 
record  has  been  taken,  it  is  made  the  duty  of 
the  court  reporter  to  furnish  a  copy  of  such 
record  or  a  copy  of  any  part  thereof,  to  ei- 
ther party  to  the  suit  desiring  the  same,  and 
be  is  authorized  to  charge  a  fee  of  7%# 
per  hundred  words  therefor,  which  must  be 
paid  In  the  first  instance  by  the  party  requit- 
ing the  copy,  and  the  sum  so  paid  may  there- 
after be  taxed  as  costs  in  the  case  against 
the  party  finally  defeated  in  the  action.  The 
copy  contemplated  by  said  statute  is  a  literal 
copy  of  Buch  record,  containing  the  questions 
and  answers,  the  objections  made,  the  excep- 
tions taken,  etc.,  and  such  record  reduced  to 
narrative  form  by  the  stenographic  reporter 
is  not  such  a  copy  as  the  law  contemplates. 

Whenever  an  appellant  is  required  to  pro- 
cure a  transcript  of  the  testimony  taken  on  a 
trial  by  the  reporter,  in  order  to  prepare  his 
transcript  on  appeal,  he  may  procure  the 
same  to  be  made  and  use  it  in  the  preparation 
of  his  proposed  bill  of  exceptions  or  state- 
ment, and  when  he  serves  his  proposed  bill 
or  statement  upon  opposing  counsel,  be  ought 
to  famish  him  such  copy  of  the  record,  and 
when  that  is  done,  the  one  who  paid  for  such 
copy,  if  he  prevails  on  the  appeal,  may  tax 
the  cost  of  the  same  as  a  part  of  the  costs  on 
appeal.  The  law  does  not  contemplate  that 
each  party  must  procure  a  transcript  of  the 
evidence  In  order  to  prepare  his  bill  or  state- 
ment, or  amendments  thereto,  but  does  con- 
template that  the  appellant  in  the  first  in- 
stance shall  procure  such  copy,  and  the  re- 
spondent may  have  the  benefit  thereof. 

The  record  shows  that  counsel  for  appel- 
lant requested  the  reporter  to  make  a  tran- 
script of  the  evidence  in  narrative  form,  and 
not  a  true  copy  thereof.  Counsel  might  differ 
as  to  the  correctness  of  the  narrative  form  of 
the  evidence,  as  made  by  the  reporter,  and 
the  respondent  has  a  right  to  an  exact  copy 
of  the  record  in  order  that  he  may  decide 
whether  the  narrative  form  prepared  is  cor- 
rect or  not  And  in  cases  where  there  is  con- 
siderable evidence,  opposing  counsel  might 
not  be  able  to  remember  what  the  evidence 
was,  and  in  order  to  reduce  it  to  narrative 
form  correctly,  he  ought  to  have  a  copy  of 
the  evidence  as  given  by  the  witnesses.  For 
the  reasons  suggested,  said  stenographic  rec- 
ord In  narrative  form  does  not  come  within 
the  provisions  of  section  3984,  and  for  that 


reason  the  court  erred  in  taxing  the  cost 
thereof  as  a  prefer  item  of  cost  in  said  case. 

Section  398S  provides  that  the  fees  earued 
by  any  court  reporter  or  his  deputy,  under 
the  provisions  of  the  court  reporter  act,  which 
includes  sections  3980  to  3988,  must  be  paid 
to  the  State  Treasurer,  to  be  placed  to  the 
credit  of  the  general  fund  of  the  state,  and 
requires  such  reporter  to  make  a  quarterly 
report  to  the  State  Auditor  of  all  fees  earned 
by  himself  and  deputies,  and  that  such  re- 
port shall  be  accompanied  by  a  remittance 
of  such  fees;  and  whatever  fees  the  court 
reporter  or  his  deputy  receives  under  the 
provisions  of  said  statute,  whether  in  making 
an  exact  copy  of  his  notes  or  in  reducing  the 
same  to  narrative  form  on  the  demand  of  lit- 
igants, must  be  tnmed  Into  the  state  treasury. 

The  order  of  the  court  taxing  said  item  of 
$120  as  a  part  of  the  costs  is  reversed,  and 
the  cause  remanded,  with  instructions  to 
the  trial  court  to  strike  said  item  of  $120 
from  said  cost  bill.  Costs  of  this  appeal  are 
awarded  to  the  appellant 

AILSHIB,  X,  concurs. 

(18  Idaho,  6»5) 

MIX  ▼.  BOARD  OF  COM'RS  OF  NBZ 
PERCE  OOUNTT. 

(Supreme  Court  of  Idaho.    Nov.  30,  1910.) 

(SyUahut  iy  the  Court.) 

1.  Statutes  (S  90*)— Special  Leqislation— 
Special  Chabtehs— Amendment. 

Under  the  provisions  of  the  Constitution, 
the  speciftl  charter  of  the  city  of  Lewiston  may 
be  amended  by  a  special  law  enacted  for  that 
specific  purpose,  or  by  a  general  law  which 
declares  a  state  policy  concerning  police  regula- 
tions or  in  regard  to  matters  affecting  the  state 
at  large. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  98-100;  Dec.  Dig.  {  90.»] 

2.  Statutes  (§  90*)— Special  Lisoislation— 
Special  Chartebs— Amendment. 

Ordinances  providing  for  the  pavement  of 
streets,  construction  of  sewers,  and  levying  as- 
sessments to  pay  therefor  are  matters  of  local 
concern,  and  the  special  charters  of  the  cities  of 
this  state  in  regard  to  such  local  matters  can 
be  amended  only  by  special  law. 

[Ei.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  96-100;  Dec.  Dig.  §  90.*] 

8.  City  CnAKTEBS— Fobmeb  Decisiokt  Distin- 
guished. 

Boise  City  National  Bank  v.  Boise  City,  !."> 
Idaho,  792,  100  Pac.  93,  cited  and  distinguished. 

4.  Municipal  Cohpobations  (j  46*)- Intox- 
ICATINO   LiquoBs  g  10*)— Special  Chab- 

TEB9— CONTBOL  BT  GENEBAL  LaW. 

Whenever  the  Legislature  enacts  a  general 
law  declaring  a  state  policy  in  regard  to  the  pro- 
hibition of  gambling  or  the  regulation  of  the 
sale  of  intoxicating  liquors,  such  law  supersedes 
any  special  charter  rights  that  cities  within  the 
state  have  been  given  in  regard  thereto. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  IMg.  {§  123-125 ;  Dec.  Dig. 
I  46;*  Intoxicating  Liquors,  Cent.  Dig.  {3  7- 
12;  Dec.  Dig.  §  10.*] 


•For  otb«r  CMM  ue  same  topic  and  ucUon  NUMBER  In  Dao.  Dig.  *  Am.  Dig.  Key  No.  Seriw  *  Rep'r  Ind'eXM 

Digitized  by  V^OOQ IC 


216 


112  PACIFIC  REPORTER 


(Idaho 


5.  CiTT  ChaBTEBB— E>FKCT  OF  Genebal  L<aw 
— FoBMER  Decision  Appboved. 

In  re  Ridenbaugh,  5  Idaho,  377,  49  Pac. 
12,  cited  and  approved. 

6.  Municipal   Cobpobations   ({  662*)— Spe- 
cial   CUABTEBS  —  CONTBOIXINO    EFFECT    OF 

Genebal  Laws. 

Special  charter  cities  cannot  by  ordinance 
make  acts  lawful  that  are  made  criminal  by  the 
general  law  of  the  state. 

[E>1.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1311-1314;  Dec. 
Dig.  {  592.»] 

7.  Statutes    (f   77*)— Local   and    Spieoial 
Laws— Local  Option  Law. 

The  law  known  as  the  "Local  Option  Law" 
(Sess.  Laws  1909,  p.  9)  held  to  be  a  general  law 
declarative  of  the  policy  of  the  state  in  regard  to 
traffic  in  intoxicating  liquors. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {{  79-82,  95;  Dec.  Dig.  $  77.*] 

8.  Statutes  (|  77*)— Local  and    "Special 
Law." 

A  special  law  is  one  that  applies  only  to  a 
special  locality  or  to  an  individual  or  to  a  num- 
ber of  individuals  selected  out  of  a  class  to 
which  they  belong. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |i  79-«2,  95;    Dec.  Dig.  i  77.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6577-6584;  vol.  8,  p.  7802.] 

0.  Statutes  (8  68*)— "Genebal  Law." 

A  general  law  Is  one  framed  in  general 
terms,  restricted  to  no  locality,  and  operating 
upon  all  alike. 

[E2d.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  i  70;   Dec.  Dig.  {  68.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3065-3071 ;   vol.  8,  pp.  7669,  7670.] 

10.  Statutobt  Pbovisions. 

Section  7  of  the  local  option  law  (Laws 
1909,  p.  1^  prohibits  the  board  of  county  com- 
missioners of  any  county  where  said  law  has 
been  adopted  from  granting  any  person,  firm, 
association,  corporation,  or  club  a  license  to  sell 
or  dispose  of  intoxicating  liquors  within  snch 
county. 

11.  INTOXIOATINO  LiQXTOBS  (J  10*)— CHABTEBS 

— Constbuction. 

Under  the  provisions  of  section  63  of  the 
special  charter  of  the  city  of  Lewiston  (Laws 
1907,  p.  375),  said  city  is  prohibited  from  issu- 
ing a  license  authorizing  any  one  to  do  any  act 
or  engage  in  any  business  which  is  made  unlaw- 
ful by  the  general  laws  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |$  7-12;   Dec.  Dig.  |  10.*] 

12.  Intoxicating  Liquors  (|  10*)— Charters 
—Constbuction— "Law  of  the  Land." 

The  phrase  "law  of  the  land"  as  used  in 
said  section  includes  the  general  laws  of  the 
state— [citing  3  Words  and  Phrases,  2232  et 
seq.]. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §1  7-12 ;   Dec.  Dig.  {  10.*] 

IS.  Intoxicating  Liquors  (|  10*)— Charters 
— Constbuction. 

The  Legislature  by  enacting  the  special 
charter  of  the  city  of  Lewiston  did  not  delegate 
to  said  city  the  authority  to  license  persons  to 
sell  intoxicating  liquors  within  such  city,  con- 
trary to  the  general  law  of  the  state. 

[EM.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  U  7-12;   Dec.  Dig.  |  10.*] 


14.  Municipal  Corporations  (J   592*)— Li- 
censes—Scope  OF  AUTHOBITY. 

When  the  general  law  prohibits  or  makes  a 
certain  business  criminal,  the  city  cannot  make 
such  business  lawful  by  licensing  it. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i{  1311-1314;  Dec. 
Dig.  §  592.*] 

(Additional  Byllahut  by  Editorial  Btaf.) 

15.  Statutes  (§  77*)  —  Construction— "Spe- 
cial Law"— "General  Law." 

In  determining  whether  a  law  is  general  or 
special,  the  court  will  look  to  its  substance  and 
necessary  operation,  as  well  as  to  its  form  and 
phri.seology — [quoting  7  Words  and  Phrases,  pp. 
6578,  6579]. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §{  79-82;  Dec.  Dig.  {  77.*] 

16.  iNTOxicATTNo  Liquors    (|   1*)  — Salk  — 
Nature  of  Right. 

There  is  no  inherent  right  in  a  citizen  of  a 
state  or  of  the  United  States  to  sell  intoxicants 
by  retail. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  1 ;  Dec.  Dig.  i  1.*] 

17.  WOBDB     AND     PhBASES    —    "SUBSTANTITB 

Law"  —  "Remedial  Law"  —  "Adjectivb 

Law." 

Substantive  law  is  that  part  of  the  law 
which  creates,  defines,  and  regulates  rights  as 
opposed  to  adjective  or  remedial  law,  which  pre- 
scribes the  method  of  enforcing  rights  or  ob- 
taining redress  for  their  invasion. 

[EM.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  vol.  7,  pp.  6073-6076;  vol.  8,  p. 
7784.]  .  '^  f 

Appeal  from  District  Court,  Nez  Perce 
County;  Edgar  C.  Steele,  Judge. 

Proceedings  by  Charles  Mix  tor  a  writ 
of  mandate  to  compel  the  Board  of  County 
Commissioners  of  Nez  Perce  County  to  issue 
a  liquor  license.  Judgment  of  dismissal,  and 
petitioner  appeals.    Affirmed. 

Chas.  L.  McDonald  and  E^igene  A.  Cox, 
for  appellant  D.  C.  McDougall,  Atty.  Gen., 
J.  H.  Peterson  and  O.  M.  Van  Duyn,  Asst 
Attys.  Gen.,  and  Dwlgtit  E.  Hodge,  County 
Atty.,  for  respondent 

SULLIVAN,  O.  J.  This  appeal  Involves 
the  Judgment  and  order  of  the  trial  court  in 
refusing  to  grant  a  writ  of  mandate  to  the 
board  of  county  commissioners  of  Nez  Perce 
county,  commanding  them  to  issue  a  license 
to  the  appellant  authorizing  him  to  engage  In 
the  business  of  retailing  Intoxicating  liquors 
In  the  city  of  Lewiston.  The  action  was 
brought  to  determine  the  applicability  of  the 
local  option  law  to  the  territory  included  in 
the  city  limits  of  Lewiston.  It  is  alleged  in 
the  petition  that  the  city  Is  operating  under 
a  special  act  or  charter;  that  the  petitioner 
has  been  engaged  for  several  years  last  past 
in  the  liquor  business  in  said  city,  and  that 
he  now  holds  a  license  from  that  city;  that 
he  applied  to  the  county  commissioners  for 
a  renewal  of  his  county  and  state  licenses, 
and  that  such  renewal  was  refused  on  the 
)3ole  ground  that  a  local  option  election  was 
held  in  the  county  of  Nez  Perce  on  March  9, 
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1910,  at  wblcb  election  the  canTassers  found 
that  the  majority  of  the  votes  cast  were  In 
favor  of  the  proposition  submitted,  and  that 
the  board  was  thereby  deprived  of  discretion 
to  issue  the  license  applied  for.  A  general 
demurrer  was  Interposed  to  the  complaint 
or  petition,  which  was  sustained  by  the  court 
and  a  Judgment  of  dismissal  was  entered. 
This  appeal  Is  from  that  Judgment 

In  limine  we  desire  to  say  that  the  oral 
argument  of  Eugene  A.  Cox,  of  counsel  for 
appellant,  which  was  submitted  to  the  court 
In  typewriting,  shows  a  great  deal  of  thought, 
study,  and  painstaking  research,  and  Is  a 
very  valuable  historical  treatise,  and  de- 
serves special  menticm  In  this  opinion.  It  Is 
instructive  and  valuable  for  Its  clear  and 
well-reasoned  argument,  and  It  traces  the 
history  of  special  charter  cities  from  their 
early  existence  down  to  the  present  time.  It 
is  a  splendid  production,  and  ought  to  be  pre- 
served in  proper  form  for  the  benefit  of  any 
who  may  be  interested  in  that  subject 

The  main  question  presented  is:  Does  the 
act  known  as  the  "Local  Option  Law"  (Sess. 
Laws  1909,  p.  9)  apply  to  the  city  of  Lewis- 
ton?  It  is  contended  by  counsel  that  section 
63  of  the  special  charter  of  the  city  of  I«w- 
iston  (Sess.  Laws  190T,  p.  375)  gives  that 
dty  the  absolute  power  to  regulate  or  pro- 
hibit the  sale  of  intoxicating  liquors  within 
said  dty,  and  that  the  local  optlcm  law, 
though  adopted  by  the  electors  of  the  coun- 
ty, can  in  no  manner  affect  the  right  of  the 
dty  to  control  the  traffic  in  intoxicating 
liquors.  Said  section  63  is  as  follows:  "The 
mayor  and  council  shall  have  full  power 
and  authority:  •  ♦  •  To  license,  regu- 
late, restrain  and  prohibit  for  cause  places 
where  intoxicating  beverages  are  sold,  and 
all  offensive  and  dangerous  trades,  occu- 
pations, employments  or  businesses,  and  for 
the  purpose  of  this  act  to  define  what  are 
offensive  and  dangerous  trades,  employ- 
ments, occupations,  or  businesses;  to  limit 
and  define  the  districts  within  the  city  with- 
in which  Intoxicating  liquors  may  be  sold, 
and  any  dangerous  or  offensive  occupation 
carried  on ;  but  this  section  does  not  em- 
power the  dty  of  Lewiston-  to  declare  a 
trade,  employment  occupation  or  business 
offensive  or  dangerous  contrary  to  the  com- 
mon understanding  of  the  subject,  nor  to  au- 
thorize any  one  to  do  any  act  or  engage  In 
any  business  contrary  to  the  law  of  the 
land."  In  determining  the  questions  involv- 
ed, the  method  or  manner  of  amending  said 
special  charter  under  the  provisions  of  the 
state  Constitution  must  be  considered.  It 
appears  from  the  record  that  the  city  of 
Lewiston  was  created  by  an  act  of  the  Legis- 
lature of  Washington  Territory  in  1863,  pri- 
or to  the  creation  of  Idaho  Territory;  it 
then  being  a  part  of  Washington  Territory. 
That  city's  existence  was  recognised  b^  the 
territory  of  Idaho  and  its  charter  was  con- 
tinued in  force  by  section  2  of  article  21  of 
the  state  Constitution,  which  is  as  follows: 


"All  laws  now  In  force  In  the  territory  of 
Idaho  which  are  not  repugnant  to  ttds  Con- 
stitution shall  remain  in  force  until  they  ex- 
pire by  their  own  limitation  or  be  altered  or 
repealed  by  the  Legislature."  Section  1  of 
article  12  of  the  Constitution  provides  for  the 
organization  of  dtles  not  operating  under 
special  charters,  as  follows:  "The  Legisla- 
ture shall  provide  by  general  laws  for  the  In- 
corporation, organization  and  classification 
of  the  cities  and  towns,  in  proportion  to  the 
population,  which  laws  may  be  altered, 
amended,  or  repealed  by  the  general  laws. 
Cities  and  towns  heretofore  Incorporated, 
may  become  organized  under  such  general 
laws,  whenever  a  majority  of  the  electors  at 
a  general  election  shall  so  determine,  under 
such  provisions  therefor  as  may  be  made  by 
the  Legislature."  Section  2  of  article  11  of 
the  Constitution  provides  as  follows:  "No 
diarter  of  incorporation  shall  be  granted,  ex- 
tended, changed  or  amended  by  spedal  law, 
except'  for  such  municipal,  charitable,  edu- 
cational, penal  or  reformatory  corporations 
as  are  or  may  be,  under  the  control  of  the 
state;  but  the  L^islatnre  shall  provide  by 
general  law  for  the  organization  of  corpora- 
tions hereafter  to  be  created:  Provided,  that 
any  such  general  law  shall  be  subject  to  fu- 
ture repeal  or  alteration  by  the  Legislature." 
It  is  contended  by  counsel  for  appellant 
under  the  provisions  of  section  2,  art  11, 
of  our  Constitution  and  the  decisions  of  this 
court  that  the  charter  of  the  city  of  Lewis- 
ton  can  be  amended  in  two  ways  only:  First 
by  special  act  for  that  specific  purpose;  and, 
second,  by  a  general  criminal  law  or  a  law 
treating  a  subject-matter  of  proper  state 
control  and  declarative  of  a  state  policy, 
that  the  latter  method  is  not  express,  but 
arises  by  necessary  implication  from  the  na- 
ture of  state  and  city  government  that  dties 
are  organized  to  deal  with  local  questions, 
the  state  with  problems  and  policies  of  a 
more  general  nature,  that,  before  this  Implied 
method  of  amending  the  charter  is  applica- 
ble, it  must  appear  that  the  Legislature  has 
adjudged  some  subject  to  be  proper  for  state 
regulation,  and  has  declared  a  state  policy 
with  respect  thereto.  We  are  in  accord  with 
that  contention  of  counsel.  In  Boise  City 
National  Bank  v.  Boise  City,  16  Idaho,  792, 
100  Pac.  93,  this  court  had  under  considera- 
tion the  authority  of  that  city  to  construct 
sewers  and  to  levy  assessments  for  the  pay- 
ment thereof,  and  to  regulate  those  matters 
in  which  the  local  community  alone  was  in- 
terested, and  the  court  there  held  that  the 
provisions  of  the  dty  charter  must  control, 
and  not  the  general  law  of  the  state.  The 
court  said:  "In  the  case  at  bar  it  is  clear 
that  the  construction  of  sewers  and  the  levy- 
ing of  assessments  for  the  payment  therefor 
are  matters  of  local  concern,  in  which  the 
local  community  Is  alone  interested,  and  In 
which  the  state  at  large  has  no  special  in- 
terest." The  question  presented  for  deci- 
sion in  that  case  was  whether  the  provisions 
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of  the  Boise  City  charter  of  1907  in  regard 
to  constructing  sewers  and  assessing  the 
property  benefited  and  collecting  from  the 
property  owners  the  cost  thereof  was  the 
excluslTe  law  by  which  those  things  must 
be  done,  or  whether  that  charter  was  sup- 
plemented by  the  act  of  1905  (Sess.  Laws 
1906,  p.  113).  It  will  be  observed  that  the 
Boise  City  charter  of  190T  was  re-enacted 
and  amended  aboxit  two  years  subsequent 
to  the  general  law  of  1905,  which  law  provid- 
ed a  complete  method  for  building  sewers 
and  assessing  the  property  benefited  and  col- 
lecting from  the  property  owners  the  cost 
thereof,  and  applies  to  cities  Incorporated 
under  the  general  law  of  the  state.  We  held 
in  that  case  that  the  special  charter  of  Boise 
City  could  not  be  amended  by  general  law, 
but  that  holding  was  applicable  to  the  facts 
of  that  case,  and  the  facta  involved  were  rel- 
ative to  the  construction  of  sewers  and  the 
levying  of  assessments  for  the  payment  there- 
for, and  the  court  there  held  that  thdt  mat- 
ter was  of  local  concern.  In  which  the  state 
at  large  had  no  special  Interest,  and,  as  to 
those  matters,  the  charter  could  be  amended 
only  by  special  law.  Section  2  of  article  12 
of  the  Constitution  Is  as  follows:  "Any  coun- 
ty or  incorporated  city  or  town  may  make 
and  enforce,  within  its  limits,  all  such  local, 
police,  sanitary  and  other  regulations  as  are 
not  in  conflict  with  its  charter  or  with  the 
general  laws."  Said  section  was  construed 
by  this  court  in  Re  Rldenbaugh,  5  Idaho, 
377,  49  Pac.  14,  under  the  following  facts: 
The  dty  of  Boise,  operating  under  a  special 
charter  which  gave  It  the  right  to  regulate 
gambling,  licensed  Rldenbaugh  to  operate 
a  gamblhig  game  in  said  dty.  While  he  was 
operating  under  said  license,  he  was  arrested 
under  a  general  law  of  the  state  prohibiting 
gambling,  and  as  a  defense  to  said  action  be 
pleaded  the  license  granted  to  him  by  the 
city  of  Boise.  The  court  in  passing  upon 
that  case  said:  "It  was  not  the  intention  of 
the  Legislature  or  the  framers  of  the  Con- 
stitution to  empower  the  council  of  Incorpo- 
rated cities  and  towns  to  pass  ordinances  In 
conflict  with  the  general  laws  of  the  state. 
The  cardinal  rule  in  construing  constitu- 
tional, as  well  as  statutory,  provisions,  is  to 
discover  and  enforce  the  intention  of  those 
who  made  them.  •  •  •  It  was  not  the 
Intention  to  permit  or  authorize  the  coun- 
cils of  incorporated  cities  to  legalize,  by  or- 
dinance, acts  prohibited  as  criminal  by  the 
general  criminal  laws  of  the  state,  or  to  en- 
force ordinances  in  conflict  with  the  general 
law.  In  case  of  a  conflict,  the  ordinance 
must- give  way.  The  ordinances  authorized 
by  the  charter  of  Boise  City  must  be  in  har- 
mony with  the  general  laws  of  the  state." 
The  real  distinction  between  the  case  of 
Boise  City  National  Bank  v.  Boise  City,  su- 
pra, and  the  Rldenbaugh  Case,  is  that  the 
former  Involved  a  mere  matter  of  local  self- 
povemment  and  the  latter  a  state  policy  pro- 
hibiting gambling  In  the  state.    Special  char- 


ter dties  cannot  by  ordinance  make  acts  law- 
ful that  are  made  criminal  by  the  general 
law  of  the  state.  Section  2,  art  12,  of  the 
state  Constitution,  prohibits  special  charter 
cities  from  maldng  or  enforcing  any  local, 
police,  sanitary,  or  other  regulation  that  is 
In  conflict  with  its  charter  or  the  general 
law  of  the  state. 

But  it  Is  contended  that  the  local  option 
law  is  not  a  declaration  of  a  state  policy; 
that  It  Is  not  a  general  law;  that  it  is  local 
and  spedal,  and  applicable  only  to  the  coun- 
ties that  adopt  It,  hence  in  no  manner 
amends  the  spedal  charter  of  the  city  of 
Lewiston.  The  local  option  law  is  made  ap- 
plicable to  every  county  in  the  state  alike, 
and  its  provisions  become  operative  in  any 
county  upon  the  electors  of  such  county  com- 
plying with  its  provisions  and  holding  an 
election  to  determine  whether  the  sale  of  in- 
toxicating liquors  as  a  beverage  shall  be  pro- 
hibited, and,  if  at  such  election  the  majority 
of  the  electors  vote  In  favor  of  prohibiting 
such  sale,  the  law  becomes  operative  in  the 
county  as  provided  by  said  act  A  spedal 
law  is  one  which  applies  only  to  an  individ- 
ual or  to  a  number  of  individuals  selected 
out  of  the  class  to  which  they  belong,  or  to 
a  special  locality.  State  v.  Cal.  Min.  Co.,  15 
Nev.  234.  A  law  may  be  general,  however, 
and  have  but  a  local  application,  and  it  Is 
none  the  less  general  and  uniform  because  It 
may  apply  to  a  designated  class  if  it  oper- 
ates equally  upon  all  subjects  for  which  the 
rule  is  adopted.  In  determining  whether  a 
law  is  general  or  special,  the  court  will  look 
to  its  substance  and  necessary  operation  as 
well  as  to  its  form  and  phraseology.  Ladd 
V.  Holmes,  40  Or.  167,  66  Pac.  714,  91  Am.  St 
Rep.  457;  7  Words  &  Phrases,  pp.  6578,  6579; 
Black's  Law  Dictionary,  p.  535,  under  title 
"General  Law." 

In  People  v.  HofTman,  116  HI.  587,  5  N.  E. 
596,  56  Am.  Rep.  793,  the  court  bad  under 
consideration  the  question  whether  a  certain 
law  was  general  or  special,  and  said:  "Wheth- 
er laws  are  general  or  not  does  not  depend 
upon  the  number  of  those  within  the  scope 
of  their  operation.  They  are  general,  'not 
because  they  operate  upon  every  person  In 
the  state,  for  they  do  not  l>nt  because  every 
person  who  Is  brought  within  the  relations 
and  drcnmstances  provided  for  is  affected 
by  the  laws.'  Nor  is  it  necessary,  in  order 
to  make  a  statute  general,  that  'it  should  be 
equally  applicable  to  all  parts  of  the  state. 
It  Is  sufficient  if  It  extends  to  all  persons 
doing  or  omitting  to  do  an  act  within  the 
territorial  limits  described  in  the  statute.'" 
See,  also.  Cox  v.  State,  8  Tex.  App.  254,  34 
Am.  Rep.  746;   People  v.  Wright  70  111.  388. 

In  the  case  of  Paul  v.  Gloucester  Co.,  50 
N.  J.  Law,  585,  15  Atl.  272,  1  L.  R.  A.  86,  the 
court  had  under  consideration  a  local  option 
law.  The  law  was  attacked  on  the  ground 
that  It  was  local  or  special  In  Its  application, 
and  the  court  fteld:  "The  law  is  not  In  con- 
travention  of   our  constitutional  provision 
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that  the  Legislature  shall  not  pass  private, 
local  or  special  laws  regulating  the  internal 
affairs  of  towns  and  qounttes.'  This  inhibi- 
tion in  the  Constitution  is  not  intended  to  se- 
cure uniformity  in  the  exercise  of  delegated 
police  powers,  but  to  forbid  the  passing  of  a 
law  Testing  in  one  town  or  county  a  power 
of  local  government  not  granted  to  another." 
The  local  option  law  is  of  general  applica- 
tion to  every  county  in  the  state.  While  it  is 
left  with  the  people  of  each  county  to  say 
whether  it  shall  be  enforced  in  the  county, 
that  fact  does  not  make  it  any  the  less  a  gen- 
eral law.  It  is  applicable  to  every  county  in 
the  state,  and  under  its  terms  and  provisions 
the  electors  of  each  county  have  a  right  to 
vote  upon  the  question  whether  the  sale  or 
disposal  of  intoxicating  liquors  as  a  beverage 
shall  be  prohibited  in  such  county.  Every 
county  in  the  state  may  accept  or  reject  it 
upon  the  same  terms  and  conditions.  It  is 
clearly  a  "general  law"  within  the  meaning 
of  that  phrase  as  defined  by  the  leading  law 
writers  and  the  courts  of  last  resort  of  the 
nation.  The  Legislature  has  undertaken  by 
this  act  to  make  a  general  law  applicable  to 
all  of  the  counties  in  the  state  alike,  as  to 
whether  the  sale  of  intoxicating  liquors  shall 
be  prohibited  or  not. 

It  is  almost  universally  recognized  that 
Indulgence  in  intoxicating  liquors  leads  to 
immorality,  crime,  and  pauperism,  and  that 
«uch  liquors  are  in  their  nature  dangerous 
to  the  morals,  good  order,  health,  and  safety 
of  the  people,  and  intoxicating  liquors  are  not 
placed  on  the  same  footing  with  ordinary 
commodities.  The  business  of  selling  such 
liquors  has  for  many  years,  both  in  this 
country  and  in  England,  been  regarded  by 
Legislatures  and  courts  with  disfavor,  and 
it  does  not  stand  upon  the  same  plane  of 
utility  and  morality  with  the  useful  arts, 
trades,  and  professions.  Joyce  on  Intoxicat- 
ing Liquors,  |  76.  It  has  been  held  by  a  long 
line  of  decisions  from  the  United  States  Su- 
preme Court  down  that  there  is  no  inherent 
right  in  a  citizen  of  a  state  or  of  the  United 
States  to  sell  intoxicating  liquor  by  retail. 
Id.  i  77,  and  authorities  there  cited.  The 
right  to  engage  in  the  retail  liquor  traffic  is 
a  mere  privilege,  and,  in  defining  the  extent 
to  which  the  privilege  goes,  the  law  should 
be  strictly  construed  against  the  traffic.  Id. 
f  77.  See,  also.  Woollen  &  Thornton  on  the 
Taw  of  Intoxicating  Liquors,  f  88  et  seq. 
Considering  the  view  that  is  generally  held 
in  regard  to  the  retail  liquor  business,  by 
the  adoption  of  the  local  option  law,  the  Leg- 
islature intended  to  authorize  the  electors  of 
each  county  to  determine  whether  the  sale  of 
intoxicating  liquors  should  be  prohibited  in 
the  county.  Section  7  of  the  local  option  law 
Rhows  the  Intent  of  the  Legislature  to  make 
that  law  apply  to  all  territory  within  a  coun- 
ty, in  special  charter  cities  as  well  as  cities 
incorporated  under  the  general  law.  It  pro- 
rides,  among  other  things,  that:  "If  a  ma- 
jority of  the  votes  cast  at  such  election  shall 


t>e  in  favor  of  the  proposition  submitted 
(that  is,  to  prohibit  the  sale  of  intoxicating 
liquors  in  such  county),  it  shall  thereafter 
be  unlawful  for  the  board  of  county  commis- 
sioners of  the  county  to  grant  any  person, 
firm,  association,  corporation  or  club  a  li- 
cense to  sell  or  dispose  of  intoxicating,  splr- 
itous,  malt  or  fermented  liquors  or  wines 
within  said  county."  It  Is  there  declared 
that  it  shall  be  unlawful  for  a  board  of  coun- 
ty commissioners  to  grant  a  license  to  sell  or 
dispose  of  such  liquors  "within  said  county" 
—not  within  said  county  exclusive  of  special 
charter  cities.  Had  the  Legislature  intended 
to  exclude  special  charter  cities  from  the  op- 
eration of  said  act,  it  would  have  been  an 
easy  matter  to  use  clear  and  explicit  lan- 
guage to  that  effect,  but  the  phrase  "within 
said  county"  has  been  used,  which  clearly 
means  within  every  part  and  parcel  of  said 
county,  and  does  not  exclude  special  charter 
cities  from  the  operation  of  said  local  option 
law. 

In  section  63  of  the  special  charter  of  Lew- 
iston,  which  section  authorizes  the  council 
of  that  city  to  license,  regulate,  and  prohibit 
the  sale  of  intoxicating  beverages,  it  is  also 
'specified  that  its  provisions  do  not  empower 
the  city  of  Lewiston  to  authorize  any  one  to 
do  any  act  or  engage  in  any  business  con- 
trary to  "the  law  of  the  land."  What  does 
the  phrase  "law  of  the  land"  mean  as  used 
in  said  section? 

In  the  noted  case  of  Dartmouth  College  v. 
Woodward,  17  U.  S.  (4  Wheat.)  518,  4  L.  Ed. 
629,  which  has  received  the  sanction  of  the 
courts,  Webster  said:  "By  the  law  of  the 
land  is  clearly  intended  the  general  law 
which  hears  before  it  condemns,  which  pro- 
ceeds upon  inquiry  and  renders  Judgment 
only  after  trial.  It  means  every  citizen  shall 
bold  his  life,  liberty  and  property  under  the 
protection  of  .the  general  rules  which  govern 
society."  In  many  decisions  it  has  been  held 
that  the  "law  of  the  land"  and  "due  process 
of  law"  are  synonymous  phrases,  and,  though 
verbally  different,  express  the  same  thought 
and  have  the  same  meaning.  In  many  of 
those  decisions  the  phrase  "due  process  of 
law"  refers  to  procedure  according  to  the  law 
of  the  land,  which  process  in  each  state  is 
regulated  by  its  own  laws.  "Due  process  of 
law"  affords  a  bearing  before  it  condemns, 
and  renders  Judgment  only  after  trtaL  And 
it  is  often  stated  that  "due  process  of  law"  is 
that  constitutional  right  which  provides  that 
no  citizen  shall  be  deprived  of  life,  liberty, 
or  property  except  as  provided  by  law.  It 
was  held  in  Huber  v.  Relly,  63  Pa.  112,  and 
In  Kalloch  t.  Superior  Court,  56  CaL  229,  that 
due  process  of  law  ordinarily  implies  and  in- 
cludes a  complaint,  a  defendant,  a  Judge,  reg- 
ular allegations,  opportunity  to  answer,  and 
a  trial  according  to  some  settled  course  of 
Judicial  proceeding.  The  term  "due  process 
of  law"  relates  primarily  to  the  remedy  or 
means  of  redress  where  rights  are  invaded. 
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rather  than  to  matters  of  substantive  law. 
Board  v.  Collins,  46  Neb.  411,  64  N.  W.  1090. 
The  phrase  "law  of  the  land"  In  state  Con- 
stitutions Imports  a  general  public  law  equal- 
ly binding  upon  every  member  of  the  com- 
munity. See  authorities  cited  In  8  Words  and 
Phrases,  p.  2232  et  seq. 

In  Sheppard  v.  Johnson,  21  Tenn.  283,  the 
court  held  that  whether  a  statute  Is  the  "law 
of  the  land"  within  the  meaning  of  that  term 
as  used  in  the  BUI  of  Bights  depends  upon 
two  propositions:  (i)  That  the  Legislature 
had  the  power  to  pass  it;  (2)  that  it  is  a 
general  and  public  law  equally  binding  upon 
every  member  of  the  community.  The  phrase 
"due  process  of  law"  in  many  decisions  re- 
fers more  particularly  to  the  procedure  pre- 
scribed by  statute  for  the  protection  of  life, 
liberty,  and  property,  and  the  method  of 
enforcing  rights  or  obtaining  redress  for  their 
invasion,  whUe  the  phrase  "law  of  the  land" 
includes  the  remedial  law  as  well  as  substan- 
tive law.  It  includes  that  part  of  the  law 
which  the  courts  are  established  to  admin- 
ister, as  opposed  to  the  rules  according  to 
which  the  substantive  law  itself  is  admin- 
istered. The  substantive  law  Is  that  part 
which  creates,  defines,  and  regulates  rights 
as  opposed  to  adjective  or  remedial  law, 
which  prescribes  the  method  of  enforcing 
rights  or  obtaining  redress  for  their  inva- 
sion. Black's  Law  Dictionary,  under  title 
"Substantive  Law,"  p.  1132. 

The  phrase  "law  of  the  land,"  as  used  In 
said  section  63  of  the  charter  of  Lewiston, 
means  the  law  of  the  state,  so  far  as  the 
provisions  of  said  section  are  concerned,  and 
it  prohibits  the  city  of  Lewiston  from  author- 
■izing  "any  one  to  do  any  act  or  engage  In 
any  business  contrary  to  the  law  of  the 
land" — the  general  law  of  the  state.  By  the 
provisions  of  said  section,  the  Legislature  has 
not  abdicated  the  right  to  enact  police  reg- 
ulations, to  license,  regulate,  restrain,  and 
prohibit  the  sale  of  intoxicating  liquors  in 
said  city.  The  city  of  Lewiston  was  not 
granted  thereby  the  absolute  power  to  reg- 
ulate its  own  saloons  without  reference  to 
the  laws  of  the  state.  By  the  provisions  of 
said  section  63,  the  state  hds  reserved  to  it- 
self the  ultimate  right  to  control  and  govern 
the  liquor  traffic  within  the  state.  The  city 
of  Liewlston  was  given  the  right  to  regulate, 
restrain,  and  prohibit  it,  but  it  was  not  given 
the  right  to  violate  the  general  police  laws  of 
the  state  by  authorizing  the  sale  of  intox- 
icating liqudrs  when  such  sales  were  prohib- 
ited by  the  general  laws  of  the  state.  The 
Legislature  did  not  abdicate  or  delegate  to 
the  city  of  Lewiston  its  power  of  police  reg- 
ulation over  Intoxicating  liquors.  Section  63 
authorized  the  city  of  Lewiston  to  license 
and  regulate  the  sale  of  Intoxicating  liquors 
within  the  corporate  limits  of  such  city  so 
long  as  licensing   and  regulating  were  not 


contrary  tb  the  general  law  of  the  state.  So 
long  as  the  state  recognized  tue  retail  liquor 
business  and  licensed  It,  the  provision  of  said 
charter  would  be  operative,  and  the  city 
might  place  additional  restrictions  and  limi- 
tations upon  the  business  within  its  corporate 
limits  or  might  totally  prohibit  It ;  but,  when 
the  general  law  prohibits  It,  there  is  nothing 
left  in  that  business  for  the  city  to  regulate. 
We  therefore  conclude  that  said  local  op- 
tion law  is  a  general  law  of  the  state,  and 
the  Legislature  in  adopting  it  established 
thereby  a  state  policy  in  regard  to  the  reg- 
ulation of  the  traffic  in  intoxicating  liquors, 
and,  since  the  majority  of  the  electors  in  Nez 
Perce  county  have  voted  In  favor  of  prohib- 
iting the  sale  of  such  liquors  as  a  beverage 
in  said  county,  the  county  commissioners  are 
prohibited  from  issuing  a  license  to  retail  in- 
toxicating liquors  to  any  person  within  the 
corporate  limits  of  the  city  of  Lewiston  or 
within  said  county.  The  Judgment  must 
therefore  be  affirmed,  and  it  is  so  ordered. 
Costs  awarded  to  respondent 

AILSQIE,  J.,  concurs. 


(4»  Colo.  210) 
PRIBBLE  V.  people: 
(Supreme  Court  of  Colorado.     Dec.  5,  1910.) 

1.  HoiciciDB  (§  27*)— Defenses— Insanity. 

In  a  prosecution  for  murder,  it  may  be 
shown  that  the  killing  was  done  while  accused 
was  insane  from  a  drug  administered  to  him 
without  bis  knowledge  for  the  purpose  of  rob- 
bing blm. 

[Ed.    Note. — For  other  cases.   Bee   Homicide, 
Cent  Dig.  {f  43%,  44;   Dec.  Dig.  §  27.»] 

2.  Homicide  (|  294»)— Instbuctions— Aphui- 
CABiLiTY  TO  Issues. 

A  charge  in  a  prosecution  for  murder,  that 
if  the  jury  found  that  accused  was  not  guilty 
of  murder  in  the  first  or  second  degree,  and 
believed  beyond  a  reasonable  doubt  that  he  kill- 
ed decedent,  but  without  malice,  they  should 
find  him  guilty  of  manslaughter,  either  volun- 
tary or  Involuntary,  "unless  yon  should  acquit 
him  on  the  ground  of  self-defense,"  was  errone- 
ous, in  that  the  quoted  part  excluded  from  the 
July's  Consideration  the  defense  of  insanity  also 
relied  on. 

[Ed.    Note. — For  other  cases,    see   Homicide, 
Cent.  Dig.  |  605;    Dec.  Dig.  i  2»4.*] 

3.  Cbiminai,  Law  (8  561*)— EJvidencb— Su»- 

CIEKCT. 

While  a  finding  of  a  material  fact  in  a  civil 
case  may  be  made  from  a  preponderance  of  the 
evidence,  the  finding  of  a  material  fact  in  fa- 
vor of  the  state  in  a  criminal  case  can  only  be 
made  if  shown  by  the  evidence  beyond  a  rea- 
sonable doubt. 

[Ed.   Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  |  1267 ;  Dec.  Dig.  S  561.*] 

4.  Criminal  Law  (|  331*)— Defenses  — In- 
sanity. 

It  is  presumed  that  an  accused  was  sane 
when  the  crime  was  committed,  and  to  overcome 
or  cast  a  reasonable  doubt  upon  the  correct- 
ness of  such  presumption  he  must  introduce  evi- 
dence showing  insanity. 

[E>J.    Note. — For    other   cases,    see    Criminal 
Law,  Cent  Dig.  §i  742-744 ;  Dec.  Dig.  J  331.*] 
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B.  CannNAi.  Law  (J  561*)  —  Defenses  —  In- 

SANITT — SUFFICIENCT  OF  EVIDENCE. 

If,  upon  considering  the  presumption  of 
unity  with  all  the  evidence  in  the  case,  a  rea- 
sonable doubt  exists  as  to  accused's  sanity,  he 
most  be  acquitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1267 ;   Dec.  Dig.  S  561.»] 

&  Cbiminai.  Law    (S  789*)— Ihsteuctions— 

Reasonabix  Doubt. 

A  charge  in  a  homicide  case  that  if  the  jury 
found  that  accused  was  not  guilty  of  murder 
in  the  first  or  second  degree,  but  believed  that 
he  killed  decedent,  but  without  deliberation  or 
malice,  they  should  find  him  guilty  of  man- 
slaogbter,  either  voluntary  or  involuntary,  "un- 
less yoa  should  find  that  the  defendant  was  of 
unsound  mind,"  was  erroneous,  in  that  the 
qoot^  clause  deprived  accused  of  the  benefit 
of  any  evidence  introduced  by  him  which  mere- 
ly created  a  reasonable  doubt  as  to  his  sanity, 
whoi  accnsed  was  entitled  to  an  acquittal,  if, 
nnder  all  the  evidence,  a  reasonable  doubt  exist- 
ed as  to  his  sanity. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {g  1851,  1906,  1907;  Dec.  Dig. 
|78».»] 

Error  to  District  Court,  El  Paso  County; 
James  Owen,  Judge. 

Bnbe  Prlbble  was  convicted  of  murder  In 
the  second  degree,  and  he  brings  error.  Re- 
Tersed  and  remanded. 

Orr  &  Cunningham  (Clarence  M.  Hawkins 
and  H.  M.  Mason,  of  counsel),  for  plaintiff 
In  error.  John  T.  Bamett,  Atty.  Gen.,  and 
James  M.  Brinson,  Deputy  Atty.  Gen.  (El- 
mer L.  Brock,  of  counsel),  for  the  People. 

UnSSER,  J.  The  plaintiff  in  error,  who 
was  defendant  below,  was  conylcted  of  mur- 
der tn  the  second  degree  and  sentenced  to 
confinement  in  the  penitentiary  for  a  period 
of  not  less  than  20  or  more  than  25  years. 
The  case  l)as  been  brought  here  for  review 
and  numerous  errors  are  assigned. 

Instruction  No.  20  was  in  p(irt  as  follows: 
"Evidence  has  been  introduced  in  this  case 
for  the  purpose  of  showing  intoxication  on 
tlie  part  of  defendant  at  the  time  of  the 
commission  of  the  alleged  offense;  likewise 
for  the  purpose  of  showing  temporary  in- 
sanity on  the  part  of  defendant"  The  in- 
stmctlon  tlien  proceeds  with  a  description 
of  the  effect  of  drunkenness  in  the  case,  ap- 
parently to  conform  with  the  opinion  of  this 
court  in  Brennan  t.  People,  37  Colo.  236, 
86  Paa  79.  From  this  instruction,  it  is 
seen  that  one  of  the  defenses  was  temporary 
insanity,  and  that  evidence  was  introduced 
to  support  this  defense.  The  insanity  re- 
ferred to  by  the  court  was  not  a  condition 
arising  out  of  drunkenness.  The  defendant 
apparently  attempted  to  make  it  appear  that 
the  Insanity  was  caused  by  a  drug  admin- 
istered witbout  the  knowledge  of  the  defend- 
ant, through  the  artful  contrivance  of  an- 
other, for  tbe  purpose  of  facilitating  the 
robbery  of  defendant.  The  court  saw  and 
recognijsed  the  competency  and  purpose  of 
this  evidence,  and  the  Jury,  of  course,  were 


the  sole  Judges  of  its  weight  and  sufficiency, 
and  of  the  credibility  of  the  witnesses  from 
whom  it  came.  No  other  reference  is  made 
to  this  insanity  as  a  defense,  excepting  as 
in  instructlou  No.  15,  hereinafter  referred  to. 

Instruction  No.  9  was  as  follows:  "If 
you  should  find  the  defendant  not  guilty  of 
murder  of  the  first  degree  or  murder  of  the 
second  degree,  and  should  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  tbe 
defendant  as  charged  in  tbe  information  kill- 
ed the  said  deceased,  William  A.  Neff,  but 
that  there  was  not  any  maUce  or  any  mix- 
ture of  deliberation  therein,  then  you  should 
find  tbe  defendant  guilty  of  manslaughter,  ei- 
ther voluntary  or  involuntary,  in  accordance 
with  the  definition  of  voluntary  and  involunta- 
ry manslaughter  as  hereinbefore  given  you, 
unless  you  should  acquit  him  on  the  ground  of 
self-defense."  ( 

Later  on  in  the  instructions,  daborate  ref- 
erence is  made  to  tbe  law  relating  to  self- 
defense.  Complaint  is  made  of  the  last 
clause  of  the  instruction,  to  wit:  "Unless 
you  should  acquit  him  on  the  ground  of  self- 
defense."  In  tbe  oral  argument,  counsel 
for  the  defendant  vigorously  insisted  that 
this  clause  of  instruction  No.  9  tended  to 
exclude  from  the  consideration  of  the  Jury 
any  other  defense  than  that  of  self-defense, 
and  that  it  bad  a  tendency  to  impress  the 
Jury  with  the  idea  that  in  the  mind  of  the 
court  there  was  no  other  defense  under  the 
evidence.  This  seems  to  be  the  logical  ef- 
fect of  the  instruction.  It  told  tbe  Jury  that 
If  they  could  not  acquit  tbe  defendant  on 
tbe  ground  of  self-defense,  they  must  find 
him  guilty  of  manslaughter  at  least  They 
could  only  conclude  that  self-defense  alone 
would  excuse  the  homicide,  and  that  for 
some  reason  tbe  insanity  mentioned  in  in- 
struction No.  20  was  not  available  to  save 
the  defendant.  If  that  insanity  would  not 
excuse  the  bomfcide  when  committed  under 
the  circumstances  that  would  otherwise  re- 
duce it  to  manslaughter,  it  was  a  very  easy, 
and  not  unnatural,  thing  for  tbe  Jury  to 
conclude  that  it  would  not  serve  as  a  suffi- 
cient excuse  were  the  circumstances  such  as 
to  otherwise  make  the  homicide  murder. 
They  could  only  conclude  that,  for  some  rea- 
son, acquittal,  on  the  ground  of  insanity, 
was  out  of  the  case. 

Instruction  No.  15  was  as  follows:  "If 
yon  should  find  the  defendant  not  guilty 
of  murder  of  tbe  first  degree,  or  murder 
of  the  second  degree,  and  should  believe 
from  tbe  evidence  that  the  defendant,  as 
charged  in  the  information,  killed  tbe  de- 
ceased, William  A.  Neff,  but  that  there  was 
not  any  malice  or  any  mixture  of  delibera- 
tion therein,  then  you  should  find  the  defend- 
ant guilty  of  manslaughter,  either  voluntary 
or  involuntary,  in  accordance  with  tbe  defini- 
tion of  voluntary  and  involuntary  man- 
slaughter as  hereinbefore  given  you,  unless 
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you  should  find  that  the  defendant  was  of 
unsound  mind,  or  that  the  killing  was  done 
in  self-defense." 

The  objection  to  this  instruction  relates 
to  the  last  clause  thereof,  reading,  "unless 
;ou.  should  find  that  the  defendant  was  of 
unsound  mind,  or  that  the  killing  was  done 
in  self-defense."  Iieaving  out  of  view  the 
part  of  the  clause  concerning  self-defense, 
the  Jury  were  told  by  this-  instruction  that 
they  must  find  as  a  fact  that  the  defendant 
was  of  unsound  mind  before  such  a  condi- 
tion could  avail  him,  and  that  if  they  did 
not  80  find,  they  must  find  the  defendant 
guilty  of  manslaughter  at  least  A  finding 
of  a  material  fact  in  a  civil  case  is  to  be 
made  from  a  preponderance  of  the  evidence, 
and  one  in  favor  of  the  people  in  a  criminal 
case,  from  the  evidence  beyond  a  reasonable 
doubt  In  any  event,  a  finding  that  the  de- 
fendant was  of  unsound  mind  cannot  be 
made  when  the  preponderance  of  the  evi- 
dence shows  that  he  is  of  sound  mind,  even 
though  the  evidence  of  unsoundness  may 
create  in  the  mind  a  reasonable  doubt  of 
soundness.  The  people  entered  into  this 
case  with  the  presumption  in  their  favor 
that  the  defendant  was  sane,  and  their  evi- 
dence nowhere  pointed  otherwise,  and  if 
the  defendant  desired  to  overcome  this  pre- 
sumption, or  to  cast  a  reasonable  doubt  up- 
on Its  correctness  In  his  case,  it  was  neces- 
sary for  him  to  Introduce  evidence  for  the 
purpose  of  showing  his  insanity,  which  he 
did,  as  shown  by  instruction  No.  20.  The 
people  then  gave  evidence  in  addition  to 
the  presumption.  Upon  this  question  the 
presumption  of  sanity  and  the  evidence  were 
to  be  considered  by  the  Jury,  and  they  were 
told  in  instruction  No.  15  that  before  they 
could  give  the  defendant  any  benefit,  they 
must  find  as  a  fact  that  he  was  of  unsound 
mind.  In  order  to  do  that,  the  evidence 
must  have  at  least  prfeponderated  In  favor 
of  unsoundness.  As  the  evidence  of  un- 
soundness was  introduced  by  the  defendant, 
it  is  clear  that  under  this  instruction  the 
burden  was  cast  upon  him  of  proving  the 
unsoundness  of  his  mind.  If  the  evidence 
Introduced  by  him  created  In  the  minds  of 
the  Jury  a  reasonable  doubt  as  to  the  sound- 
ness of  his  mind,  but  was  idsuflBclent  to  en- 
able them  to  find  that  his  mind  was  un- 
sound, the  defendant  was,  by  this  instruc- 
tion, deprived  of  the  benefit  of  his  evidence. 
The  Jury  could  but  conclude  that  this  view 
of  the  law  should  be  taken  by  them,  not  only 
in  the  consideration  of  manslaughter,  but 
of  murder  as  well.  There  are  cases  which 
appear  to  hold  that  in  a  prosecution  for  mur- 
der, wherein  the  defense  is  Insanity,  the  bur- 
den is  upon  the  defendant  to  prove  his  in- 
sanity. We  think  that  the  better  doctrine, 
supported  by  the  weight  of  authority,  is, 
that  if  upon  consideration  of  the  presump- 
tion of  sanity  and  all  the  evidence  in  the 
case,  a  reasonable  doubt  exists  as  to  whether 
the  defendant  is  sane  or  not,  he  is  entitled 


to  the  benefit  of  that  doubt  and  to  an  ac- 
quittal. 

After  reviewing  the  cases  supporting  the 
opposite  doctrine,  the  Supreme  Court  of  the 
United  States,  in  Davis  v.  United  States,  ICO 
U.  S.  409,  at  page  484,  16  Sup.  Ct  353,  at 
page  357  (40  L.  Ed.  499),  says:  "We  are 
unable  to  assent  to  the  doctrine  that  in  a 
prosecution  for  murder,  the  defense  being 
insanity,  and  the  fact  of  the  killing  with  a 
deadly  weapon  being  clearly  established,  it 
is  the  duty  of  the  Jury  to  convict  where  the 
evidence  is  equally  balanced  on  the  issue 
as  to  the  sanity  of  the  accused  at  the  time 
of  the  killing.  On  the  contrary,  he  is  en- 
titled to  an  acquittal  of  the  specific  crime 
charged.  If  upon  all  the  evidence  there  is 
reasonable  doubt  whether  he  was  capable  in 
law  of  committing  crime."  And  on  page  487 
of  160  U.  S.,  page  358  of  16  Sup.  Ct  (40 
L.  Ed.  499):  "Strictly  speaking,  the  burden 
of  proof,  as  those  words  are  understood  in 
criminal  law,  is  never  upon  the  accused  to 
establish  bis  innocence  or  to  disprove  the 
facts  necessary  to  establish  the  crime  for 
which  he  is  Indicted.  It  is  on  the  prosecu- 
tion from  the  beginning  to  the  end  of  the 
trial  and  applies  to  every  element  necessary 
to  constitute  the  crime.  Giving  to  the  prose- 
cution, where  the  defense  Is  insanity,  the 
benefit  in  the  way  of  proof  of  the  presump- 
tion in  favor  of  sanity,  the  vital  question 
from  the  time  a  plea  of  not  guilty  is  en- 
tered until  the  return  of  the  verdict  is 
whether,  upon  all  the  evidence,  by  whatever 
side  adduced,  guilt  is  established  beyond  rea- 
sonable doubt  If  the  whole  evidence,  in- 
cluding that  supplied  by  the  presumption 
of  sanity,  does,  not  exclude  beyond  reasona- 
ble doubt  the  hypothesis  of  insanity,  of 
which  some  proof  Is  adduced,  the  accused  is 
entitled  to  an  acquittal  of  the  specific  offense 
charged." 

The  court  cites  and  quotes  liberally  from 
numerous  decisions  supporting  the  same  doc- 
trine, and  among  others  from  Brotherton  v. 
People,  75  N.  Y.  159,  as  foUows:  "If  evi- 
dence Is  given  tending  to  establish  insanity, 
then  the  general  question  is  presented  to 
the  court  and  Jury  whether  the  crime,  if 
committed,  was  committed  by  a  person  re- 
sponsible for  bis  acts,  and  upon  this  question 
the  presumption  of  sanity,  and  the  evidence, 
are  all  to  be  considered,  and  the  prosecutor 
holds  the  affirmative,  and  if  a  reasonable 
doubt  exists  as  to  whether  the  prisoner  Is 
sane  or  not  he  Is  entitled  to  the  benefit  of 
the  doubt  and  to  an  acquittal." 

The  Jury  were  not  obliged  to  find  as  a 
fact  that  the  defendant  was  of  unsound 
mind.  If,  after  consideration  of  all  the  evi- 
dence in  the  case,  a  reasonable  doubt  existed 
in  their  minds  as  to  the  sanity  of  the  de- 
fendant he  was  entitled  to  the  benefit  of  that 
doubt  and  to  acquittal.  There  are  other  er- 
rors assigned  to  the  giving  and  refusal  of 
instructions  which  It  Is  unnecessary  to  pass 
upon,  but  our  silence  thereon  must  not  be 
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taken  to  tndicate  that  sach  assigiiments  are 
not  good. 

For  the  errors  committed  by  the  court  In 
giving  Instmctlons  Nob.  9  and  15,  the  Judg- 
ment Is  reversed,  and  the  cause  remanded 
for  new  trial. 

Serersed  and  remanded. 


CAUPBELIis    C.   J., 
concur. 


and   GABBERT,   J., 


147  Colo.  320) 

SiTOGGLERr-UNION  MINING  CO.  ▼.  KE3NT 

et  al. 

(Supreme   Court   of  Colorado.     Feb.   7,    1910. 
Rehearing  Denied  Jan.  S,  1911.) 

1.  MiKKS    AND    MlNEBALS    ({    38*)— RlOBT    TO 

iHSPKCi  Mine— Statutes. 

Code,  %  364,  authorizing  inspection  of  mines 
on  specified  conditions,  appbes  only  where  there 
is  a  suit  pending  involving  some  title  or  inter- 
est in  the  mine  itself. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §  92 ;    Dec  Dig.  §  38.*] 

2.  Mikes  and  Mikebai^  (|  67*)  — ■  Lsase  — 
Eviction— Right  to  Inspect  Mine— Obdeb 

OF  COUBT. 

Where  a  lessee  of  a  part  of  a  vein  of  a 
mine  sued  the  lessor  for  damages  for  a  wrongful 
eviction,  the  court,  though  possessing  power  to 
make  an  order  for  an  inspection  of  the  mine  by 
the  lessee,  could  not  make  an  order  for  an  in- 
spection of  the  entire  mine;  but  the  right  of 
inspection  conld  not  be  extended  further  than 
to  the  portion  of  the  vein  covered  by  the  lease. 
[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  i  187;  Dec.  Dig.  §  67.*] 

3^  Mines  and  Minerals  (§  67*)— Lease- 
Eviction  —  Right  TO  Inspect— Order  or 

COURT. 

Where,  in  a  suit  by  a  lessee  of  a  part  of  a 
mine  for  a  wrongful  eviction,  the  issues  were 
whether  the  lessor  had,  after  ouster,  extracted 
large  bodies  of  ore,  whether  valuable  ore  bod- 
ies were  still  left  in  the  mine,  and  whether 
the  lessee  was  rightfully  ousted  because  he  was 
gid\tj  ot  a  breach,  because  bis  methods  were 
injurious  to  the  mine,  the  court,  though  possess- 
ing power  to  make  an  order  for  an  inspection 
of  toe  mine  by  the  lessee,  erred  in  imposing  the 
condition  that,  on  the  lessor  refusing  to  permit 
an  inspection,  he  could  not  produce  evidence  of 
the  condition  of  the  mine  subsequent  to  the 
ouster,  unless  the  lessee  first  produced  evidence 
on  the  subject,  but  the  order  for  an  inspection, 
if  the  court  had  power  to  make  it,  should  have 
been  absolute. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  i  187;  Dec.  Dig.  $  67.*] 

1  Mines  and  Minerals  (§  67*)- Landloro 
AND  Tenant — "Wrongful  Eviction  —  Bvi- 
dence. 

Where,  in  an  action  by  a  lessee  of  a  i>art 
of  a  mine  for  a  wrongful  eviction,  the  lessor  al- 
leged that  the  lessee  was  rightfully  ousted  be- 
cause he  was  guilty  of  a  breach  of  the  lease,  in 
that  his  methods  of  mining  were  injurious  and 
unworkmanlike,  the  exclusion  of  evidence  that 
the  lessee  did  his  work  improperly,  and  that 
the  lessor  had  to  do  work  to  restore  the  mine 
to  a  proper  condition,  was  erroneous,  and  could 
not  be  sustained  on  the  ground  that  the  lessor 
withheld  bis  consent  to  an  inspection  of  the 
mine  by  the  lessee,  piursnant  to  an  order  provid- 
ing for  an  inspection  on  the  condition  tnat,  if 
the  lessor  refused  to  permit  it,  he  should  not 


be  permitted  to  produce  evidence  of  the  con- 
dition of  the  mine  subsequent  to  the  ouster, 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i  187 ;   Dec  Dig.  §  67.*] 

5.  Mines  and  Mineral's  (§  67*)- Eviction- 
Issues,  Proof,  and  Variance. 

The  variance  between  the  complaint,  in  an 
action  by  a  lessee  of  a  mine  for  a  wrongful 
eviction,  which  alleged  that  the  lease  was  of 
an  entire  lode,  calling  for  12^  per  cent,  royal- 
ty on  the  returns  of  all  ores  mined  and  disposed 
of,  and  the  proof  of  a  written  lease  of  only  a 
part  of  a  lode,  calling  for  a  royalty  of  25  per 
cent,  on  the  proceeds  of  specimen  and  shipping, 
and  of  12%  iier  cent,  on  milling,  ores,  was  ma- 
terial, and  there  was  a  failure  of  proof,  require 
ing  the  granting  of  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §  187 ;   Dec.  Dig.  S  67.*] 

6.  Pleading  (f  237*)— Complaint  — Ahend- 

ICENTS. 

Where  a  lessee  of  a  mine,  suing  for  an  evic- 
tion, knew  before  the  trial  of  the  variance  be- 
tween the  complaint  and  the  lease,  and  during 
the  trial  his  attention  was  called  thereto,  but 
he  induced  the  court  to  hold  during  the  trial 
that  the  variance  was  immaterial,  the  court 
properly  refused  leave  after  the  trial  to  amend 
the  complaint  to  conform  to  the  proof. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent.  Dig.  J8  603-619;   Dec  Dig.  |  237.*] 

7.  Mines  and  Minerals  (|  67*)- Eviction— 
Recoveet  of  Profits. 

Where  the  object  of  a  mining  lease  was  the 
making  of  profits  by  the  lessee,  he  could,  in 
case  of  wrongful  eviction,  recover  anticipated 
profits,  on  adequately  proving  the  same. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  187 ;   Dec  Dig.  §  67.*] 

8.  Mines  and  Minerals  (§  67*)- Eviction— 
Recovebt  of  Profits. 

A  lessee  of  a  part  of  a  mine  sued  for  a 
wrongful  eviction  and  sought  to  recover  antic- 
ipated profits.  No  profits  could  have  been  made 
in  working  the  mine,  provided  the  lessee  was 
confined  to  the  outlet  described  in  the  lease ; 
but  he  claimed  that  he  could  have  made  profits 
by  repairing  the  outlet  at  a  small  cost,  and  by 
building  a  mill,  and  by  securing  from  the  lessor 
a  right  of  way  through  a  tunnel,  which  the  les- 
sor was  not  obliged  to  give.  He  did  not  show 
that  he  was  able,  willing,  and  ready  to  erect  the 
mill.  The  lessor  promised  that,  if  the  lessee 
built  a  mill  for  treating  the  ores,  a  three-year 
extension  of  the  lease  would  be  given ;  but  the 
lessee  did  not  bind  himself  to  build  a  mill. 
Held,  that  the  evidence  was  insufficient  to  show 
loss  of  profits  resulting  from  the  eviction. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §  187 ;   Dec  Dig.  i  67.*] 

9.  Mines  and  Minerals  (J  67*)— Eviction- 
Recovery  OF  PKOFrrs. 

Where,  in  an  action  by  a  lessee  of  a  part 
of  a  mine  for  loss  of  profits  by  wrongful  evic- 
tion, it  was  admitted  that  the  lessee  conld  not 
make  profits  if  confined  to  the  outlet  described 
in  the  lease,  evidence  of  profits  made  out  of  spe- 
cial shipments  taken  out  through  another  outlet 
by  special  permission  of  the  lessor  was  improp- 
er, as  a  foundation  on  which  to  compute  profits 
if  the  mine  had  been  worked  and  the  ore  remov- 
ed as  provided  by  the  lease. 

[EM.  Note. — For  other  cases,   see  Mines  and 
Minerals,  Cent  Dig.  §  187 ;   Dec  Dig.  §  67.*] 

10.  Mines  and  Minerals  (|  67*)— Eviction- 
Recovery  OF  Profits. 

Where,  in  an  action  by  a  lessee  of  a  part  of 
a  mine  for  loss  ot  profits  by  wrongful  eviction, 
the  evidence  conclusively  showed  that  the  vein 
of  the  mine  was  pockety  and  irregular,  and  not 
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uniform  in  value,  tbe  qnantitjr  of  the  ore  left  in 
the  vein  at  the  time  of  the  eviction  could  not  be 
determined  by  a  mathematical  computation, 
based  on  conditions  in  tbe  vein  as  the  lessee 
saw  them  at  tbe  time  of  the  eviction,  and  on 
the  assumption  that  the  vein  would  continue 
unbroken,  regular,  and  of  uniform  richness  from 
800  to  1,000  feet  to  the  surface,  to  its.  supposed 
outcrop  within  the  side  lines  of  the  claim,  and 
sach  a  computation  did  not  furnish  a  basis  for 
damages. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  !  187 ;   Dec.  Dig.  {  67.*] 

Appeal  from  District  Court,  San  Miguel 
County;  Theron  Stevens,  Judge. 

Action  by  Joseph  Kent  and  another  against 
the  Smuggler-Union  Mining  Company.  From 
a  Judgment  for  plaintiffs,  defendant  appeals. 
Reversed  and  remanded. 

Howe  &  Adams,  for  appellant.  Ik  C.  Kin- 
ilcin  and  Bell,  Catlin  &  Blaise,  for  appellees. 

CAMPBELL,  J.  The  plaintiffs,  who  al- 
lege that  they  are  lessees  of  the  Carruthers 
lode  minhig  claim,  in  San  Miguel  county, 
brought  this  action  against  tbe  Smuggler- 
Union  Mining  Company,  the  alleged  lessor, 
for  damages  occasioned  by  their  wrongful 
eviction  by  the  lessor,  and  obtained  a  judg- 
ment, from  which  defendant  appeals.  Tbe 
assignment  of  errors  contains  many  specifica- 
tions. As  the  judgment  must  be  reversed  be- 
cause it  is  not  based  upon  sufficient  legal 
evidence,  only  the  objection  on  this  ground 
and  such  other  specifications  as  might  be 
material  in  the  event  of  a  new  trial  will  be 
considered. 

1.  After' the  issues  were  made  np,  and  sev- 
en days  before  the  date  set  for  the  trial, 
plaintiffs  demanded  of  defendant  a  copy  of 
tbe  lease  under  which  they  claim  they  en- 
tered, and  for  an  inspection  of  tbe  mine.  A 
copy  of  the  lease  was  given  to  them  by  de- 
fendant on  tbe  following  day,  but  the  de- 
mand for  Inspection  was  refused.  Three 
days  later  plaintiffs  filed  their  verified  peti- 
tion in  the  action,  in  which  they  asked  for 
an  order  granting  them  leave  to  inspect  the 
mine,  upon  the  ground  that  an  examination 
was  necessary  to  enable  them  to  prove  the 
allegations  of  their  complaint,  particularly 
that  tbe  defendant  company,  immediately  aft- 
er the  wrongful  eviction,  entered  into  tbe 
mine  and  removed  therefrom  large  bodies  of 
valuable  mineral-bearing  rock,  which  were 
left  exposed  by  plaintiffs  before  they  were 
ousted.  Defendant  resisted  the  petition,  and 
filed  an  affidavit  stating,  among  other  rea- 
sons, for  their  refusal  to  let  plaintiffs  into 
the  mine,  that  the  premises  were  not  then  in 
its  possession  or  under  its  control,  but  were 
leased  to  other  parties.  The  affidavit  also 
denied  that  there  was  any  necessity  for  an 
Inspection.  On  tbe  same  day  the  court  is- 
sued an  order  for  tbe  inspection.  It  was  not 
absolute,  but  provided  that,  if  defendant  re- 
fused to  permit  tbe  examination,  then,  in  the 


prodnctlon  of  its  evidence  apon  tbe  trial,  it 
should  be  confined  to  the  condition  of  tbe 
mine  and  Its  ore  bodies  at  and  before  the 
tfme  of  the  ouster,  "unless  tbe  plaintiffs  elect 
to  and  are  permitted  to  go  into  develop- 
ments since  the  ouster."  Defendant  again 
refused  to  permit  the  examination,  and  ob- 
jected to  the  order,  and  preserved  its  excep- 
tion, and  renews  the  same  here. 

This  application  was  not  made  under  sec- 
tion 3G4t  of  the  Code,  as  that  applies  only 
where  there  la  a  suit  pending  involving  some 
title  or  interest  (n  tbe  mine  itself  (People  ex 
rei.,  etc.,  v.  De  France,  29  Colo.  309.  68  Pat 
267),  but  is. based  upon  tbe  Inherent  power 
of  a  court  of  equity  to  permit  an  examination 
of  the  subject-matter  of  an  action.  Defend- 
ant strenuously  contends  that  such  an  order, 
in  a  case  like  this,  and  under  such  issues.  Is 
without  precedent,  and  wholly  beyond  tbe 
power  of  the  court,  In  tbe  absence  of  a  per- 
missive statute.  In  Montana  Co.  t.  St.  Loaia 
Mining  &  Milling  Co.,  152  U.  S.  160,  14  Sup. 
Ct.  506,  3S  L.  Ed.  398,  it  was  said  that  courts 
of  equity  have  frequently  granted  such  or- 
ders, and,  while  tbe  custom  is  not  decisive 
of  the  question,  tbe  right  to  make  them  baa 
never  been  denied  by  the  courts.  The  ob- 
servation may  not  have  been  necessary  to 
that  decision,  because  tbe  inspection  there 
was  granted  under  authority  of  a  statute; 
but,  in  passing  upon  the  constitutionality  of 
the  statute,  the  court  said  that  if  courts  of 
equity,  by  virtue  of  their  general  powers, 
have  such  authority  in  a  case  pending  before 
them,  tbe  state,  by  statute,  may  authorize 
tbe  courts  to  order  an  inspection  in  advance 
of  the  suit  This  case  may  be  decided  with- 
out determining  whether  the  authority  which 
plaintiffs  Invoke  is  an  inherent  power  of  an 
equity  tribunal.  If  it  is  assumed  that  it  is, 
it  is  quite  clear  that  the  order  In  this  case 
was  wrong.  Three  days  before  It  was  made 
plaintiffs  received  from  defendant  a  copy  of 
the  lease  under  which  they  daim,  and  there- 
from must  have  known,  for  it  Is  therein  ex- 
pressly recited,  that  the  lease  was  only  of 
that  portion  of  the  Carruthers  vein  lying  and 
being  above  the  level  of  the  Sheridan  cross- 
cut tunnel,  which  crosses  the  Carruthers 
lode,  and  extending  from  such  level  to  the 
surface  of  the  Carruthers  claim.  Notwith- 
standing plaintiffs  had  a  lease  only  for  this 
portion  of  tbe  vein,  they  asked,  and  received 
of  the  court,  an  order  for  an  Infection  of  " 
the  entire  Carruthers  mine,  and  every  part 
thereof,  for  the  purpose  of  examining  it. 
Certainly  plaintiffs'  right  of  inspection,  if  it 
existed  at  all,  extended  no  farther  than  to 
that  portion  of  the  vein  which  was  covered 
by  their  lease.  At  least  it  was  not  claimed 
that  an  inspection  of  other  premises  would 
furnish  evidence  tending  to  establish  tbe  al- 
legations of  the  complaint  concerning  the 
leased  premises.  Defendant,  therefore,  had 
the  right  to  refuse  the  demand  for  Inspection 
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as  It  was  made,  and  the  conrt  was  -wrong  in 
making  the  broad  and  comprebensive  order 
tliat  it  issued. 

But  ttiere  are  other,  and  equally  conclu- 
sive, reasons  why  the  order  was  wrong, 
barmful  to  defendant,  and  resulted  in  ob- 
structing the  due  administration  of  Justice. 
Let  OS  consider  for  a  moment  its  meaning  and 
effect  The  court  apparently  was  in  doubt 
about  its  power  to  compel  defendant  to  ad- 
mit plaintiffs  into  the  mine ;  otherwise,  the 
order  wooid  probably  have  been  made  abso- 
lute. Its  altematlre  character  contemplated 
the  possibility  that  defendant  might  disre- 
gard it,  and,  as  a  penalty  for  the  anticipated 
disobedience,  provision  was  made,  in  that 
event,  ttiat  no  evidence  of 'the  mine's  condi- 
tion subsequent  to  the  ouster  should  be  pro- 
duced by  defendant,  unless  plaintiffs  them- 
selves oi>ened  the  door  by  first  producing 
similar  evidence.  As  plaintiffs  for  Six  months 
worked  the  vein,  they  knew  as  much  about 
the  condition  of  the  mine  at  the  time  of  the 
ouster  as  defendant  did,  and  no  further  ex- 
amination by  them  was  needed  to  get  evi- 
dence on  that  issue.  But  there  were  other 
Important  and  controverted  issues  involved: 
That  defmdant  extracted  and  removed  large 
ttodles  of  valuable  ore  after  the  ouster,  and 
that  other  large  and  valuable  ore  bodies 
were  still  left  in  the  mine,  all  of  which  plain- 
tiffs claim  they  >wouId  have  worked  at  a 
large  profit  had  they  not  been  evicted;  and 
the  defense  in  the  answer  that  plaintiffs 
were  rightfully  ousted  because  they  were 
guilty  of  a  breach,  in  that  their  methods 
were  injurious  and  unworkmanlike.  It  needs 
no  argument  to  show  that  these  issues  could 
not  be  satisfactorily  determined  without  ref- 
erence to  subsequent  work  and  development, 
if  any,  and  without  careful  examination  and 
measurements  and  tests  made  after  the  evic- 
tion occurred.  In  other  words,  subsequent 
conditions  woald.  throw  the  only  satisfactory 
light  upon  these  important  issues  of  fact, 
and  furnish  more  certain  and  reliable  proof 
than  would  the  character  of  evidence  to  which 
defendant  was  restricted.  Palpably  errone- 
ous, therefore,  was  the  order,  which  not  only 
tied  defendant's  hands  unless  plaintiffs  them- 
selves chose  to  loosen  them,  but  put  it  in  the 
power  of  plaintiffs  to  close  the  door  to  the 
best,  the  only  reliable  and  certain,  data  with 
respect  to  the  question  of  profits,  the  vital 
Issue  in  the  case.  The  trial  court,  even  had 
It  possessed  the  power,  abused  Its  discretion 
In  imposing  such  a  condition  or  penalty  as 
this  order  contains.  If  plaintiffs  were  en- 
titled to  go  into  the  mine  to  secure  evidence 
to  prove  their  case,  the  order  should  have 
been  made  absolute;  but  the  court  commit- 
ted error  when  it  invested  them  with  power 
to  keep  out  of  the  case  the  only  reliable  evi- 
dence upon  which  the  issue  of  profits  could 
be  determined.  So,  also,  when  defendant  at- 
tempted to  prove  its  defense  that  plaintiffs 
were  lawfully  evicted  because  they  did  their 
work  Improperly,  and  when  it  offered  to 
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prove  the  work  (and  its  cost),  which  had  to. 
be  done  to  restore  the  mine  to  a  proper  con- 
dition, the  court  again  committed  error  by 
rejecting  the  offer  on  the  ground  that  de- 
fendant (Withheld  its  consent  to  an  inspec- 
tion which,  as  we  have  seen,  it  could  not  be 
coerced  to  give. 

2.  There  is  grave  doubt  if  plaintiffs  proved 
a  lease  from  defendant.  The  complaint  al- 
leges that  the  mine  was  first  leased  to  the 
plaintiff  Dunlap  and  B.  L.  Gearing,  but  they 
refused  to  accept  the  tendered  written  instru- 
ment of  leasing  and  renounced  all  their  pro- 
spective rights  thereunder,  and  afterwards, 
by  consent  of  defendant,  plaintiff  Kent  was 
substituted  in  place  of  Gearing,  whereby 
Kent  and  Dunlap  were  to  have  the  same 
rights  which  formerly  were  intended'  to  be 
granted  to  Dunlap  and  Gearing.  The  evi- 
dence Is  uncontradicted,  even  plaintiffs  them- 
selves admit  it,  that  Dunlap  and  Gearing 
never  accepted  the  lease  which  defendant 
proposed  to  give  them.  It  is  a  little  difficult 
to  understand  bow  Kent  and  Dunlap,  as  sub- 
stituted lessees,  ever  acquired  any  rights  un- 
der a  lease  which  was  never  accepted  by 
their  predecessors,  if  the  only  thing  the  for- 
mer acquired  was  that  which  the  latter  might 
have  secured,  but  which  they  would  not  as- 
sent to.  But  if  it  be  assumed,  for  the  pur- 
poses of  this  case,  that  Kent  and  Dunlap. 
the  plaintiffs  here,  accepted  the  lease  in  evi- 
dence, and  entered  upon  the  premises  there- 
under, and  for  a  time  mined  ore  therefrom, 
it  Is  entirely  clear  that  the  lease  which  they 
produced  in  evidence,  as  the  measure  of  their 
rights,  is  not  the  lease  which  they  allege  in 
their  complaint,  but  is  a  materially  different 
one.  Defendant  objected  upon  the  ground  of 
the  variance;  but  the  court,  in  accordance 
with  the  contention  of  the  plaintiffs,  held 
that  the  variance  was  not  material.  The 
lease,  as  alleged  in  the  complaint,  was  of  the 
entire  Carrutbers  lode.  The  lease  produced 
in  evidence  was  only  of  a  fractional  part 
thereof,  as  hereinbefore  set  forth.  The  roy- 
alty alleged  In  the  complaint  was  a  straight 
12%  per  cent  royalty  on  the  returns  of  all 
ores  mined  and  disposed  of.  The  royalty 
provided  for  in  the  lease,  which  was  pro- 
duced in  evidence,  was  a  royalty  of  23  per 
cent,  upon  the  proceeds  of  specimen  and  ship- 
ping, and  of  121^  per  cent,  on  milling,  ores. 
Such  a  variance  is  material,  and  the  court 
should  not  have  received  the  written  lease  as 
evidence  without  permitting  an  amendment 
of  the  complaint  It  is  no  answer  to  say 
that  no  specimen  or  shipping  ores  were  pro- 
duced. That  circumstance  does  not  affect 
the  character  of  the  lease,  or  the  question  of 
variance  between  the  lease  as  pleaded  and 
the  lease  which  was  offered  in  evidence. 
Plaintiffs,  doubtless  later  concluding  that  the 
variance  was,  or  might  be  held,  material, 
asked  permission,  after  the  trial,  to  amend 
the  complaint  by  making  its  allegations  con- 
cerning the  character  of  the  lease  conform  to 
the  proof;  but  the  court  very  properly  with- 
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held  Its  permission,  not  only  because  plain- 
tiffs were  dilatory  In  making  the  applica- 
tion, having  Icnown  of  the  variance  before  the 
trial  began,  and  their  attention  having  been 
specially  called  thereto  repeatedly  during  the 
trial,  but  also  because  it  bad  been  induced 
to  hold,  during  the  trial,  upon  plaintiffs'  con- 
tention, that  the  variance  was  Immaterial, 
though  the  contrary  was  maintained  by  de- 
fendant Manifestly  plaintiffs  could  not  be 
allowed  daring  the  trial  to  say  that  the  vari- 
ance was  Immaterial,  and  afterwards  that  it 
was  material,  and  have  an  amendment  made 
to  the  complaint.  The  variance  was  harmful 
to  defendant.  There  was  a  failure  of  proof 
on  this  Issue,  and  defendant's  motion  for  non- 
suit should  have  been  granted.  People's  M. 
&  M.  Co.  v.  Central  C.  M.  Co.,  20  Colo.  App. 
561,  80  Pac.  470. 

3.  The  most  serious  and  prejudicial  error 
concerns  the  award  of  damages.  Plaintiffs 
in  their  complaint  and  in  their  evidence 
sought  to  recover  as  damages  only  the  profits 
which  they  claim  they  would  have  realized 
had  they  not  been  ousted.  There  was  evi- 
dence by  plaintiffs  tending  to  establish  a 
wrongful  ouster,  and  the  thwarted  attempt 
by  defendant,  as  hereinabove  stated,  to  pro- 
duce evidence  tending  to  show  that  the  evic- 
tion was  proper.  Assuming  for  our  present 
purpose  that  the  eviction  was  wrongful,  and 
that  in  all  other  respects  plaintiffs  proved 
their  case,  we  pass  to  the  assignment  of  error 
that  the  verdict  on  which  the  Judgment  for 
plaintiffs  was  rendered  is  not  based  upon  any 
reliable  or  sufficient  evidence.  Defendant  con- 
tends that  anticipated  profits  of  a  mining  ven- 
ture are  not  a  proper  element  of  damages, 
where  a  tenant  is  wrongfully  evicted  before 
the  termination  of  his  lease.  The  general  rule 
is  that  prospective  profits  are  not  a  proper 
element  of  damage;  but  the  rule  is  not  uni- 
versal, and  there  are  certain  well-lcnown  qual- 
ifications. Where  the  very  object  of  a  mining 
lease,  as  in  this  case.  Is  the  making  of  profits 
by  the  lessee,  such  must  have  been  within  the 
contemplation  of  the  parties  to  the  lease  at 
the  time  of  Its  execution,  and  It  was  likewise 
within  their  contemplation  that,  in  case  of 
a  wrongful  eviction,  the  lessee  will  be  enti- 
tled to  recover  profits,  provided  his  proof  is 
adequate.  This  rule  is  recognized  in  Anvil 
Mining  Co.  v.  Humble,  153  U.  S.  540,  14  Sup. 
Ct  876,  38  li.  Ed.  814.  In  that  case,  however, 
the  proof  was  quite  different  from  the  evi- 
dence in  the  pending  case,  as  we  shall  here- 
after see.  In  Ramsay  v.  'Meade,  37  Colo.  465, 
86  Pac.  1018,  In  the  case  of  an  established 
commercial  business,  profits  as  a  proper  ele- 
ment of  damage  were  recognized.  So,  also, 
in  Rio  Grande  Western  Ry.  Co.  v.  Ruben- 
stein,  5  Colo.  App.  121,  38  Pac.  76.  In  Isa- 
bella G.  M.  Co.  V.  Glenn,  37  Colo.  165,  170,  86 
Pac.  340,  profits  were  held  an  clement  In  the 
■pleasure  of  damage  in  a  case  of  wrongful 
eviction  of  a  lessee  of  a  mine,  while  in  Mil- 
helm  V.  Baxter,  46  Colo.  155,  103  Pac.  376, 
133  Am.  St  Rep.  50,  a  case  where  a  tenant 


was  evicted,  profits  were  not  allowed  on  ac^ 
count  of  an  Inadequate  basis  for  their  ascer- 
tainment This  is  a  case  where  the  only 
recovery  asked  is  prospective  profits,  and, 
as  they  are  the  true  measure  of  damages 
herein,  the  inquiry  is  whether  proof  of  that 
issue  was  made. 

We  proceed  to  search  the  record  to  see 
what  it  exhibits  on  such  Issue.  The  lease  un- 
der which  plaintiffs  claim  provides  that  all 
ores  shall  be  taken  out  of  the  mine  through 
the  seventh  level  and  down  the  Cnlon  shaft. 
The  ores  extracted  by  plaintiffs  during  their 
six  months'  occupancy  consisted  of  two  sep- 
arate lots,  whidi,  by  special  permission  of  de- 
fendant they  took  out  through  the  Sheridan 
shaft  But  all  parties  understood  and  say 
that  this  was  not  of  right  but  a  special  priv- 
ilege, limited  to  the  two  shipments.  It  was 
because  of  this  designated  method  of  remov- 
ing ores  contained  in  the  lease  tendered  to 
Dunlap  and  Gearing  that  they  refused  to  ac- 
cept it  and  Kent  knew  this  before  he  began 
negotiations  with  defendant  Both  of  the 
plaintiffs  say  that  because  of  the  condition 
of  the  seventh  level  and  the  Union  shaft  of 
Its  distance  from  the  leased  premises,  and  for 
other  reasons  not  necessary  to  mention,  no 
profits  could  be  made  in  working  the  mine,  if 
the  lessees  were  confined  to  that  outlet  for 
their  ores.  At  the  very  time  plaintiffs  were 
evicted,  they  say  that  they  were  negotiating 
with  defendant  for  taking  out  ore  through 
the  Sheridan  shaft;  but  permission  would 
not  be  given,  because  other  lessees  and  the 
defendant  were  constantly  using  it  Before 
plaintiffs'  rights  attached,  they  knew  of  the 
impracticable  and  unprofitable  method  of  re- 
moving ores  to  which  the  lease  restricts  them, 
and  so  obtained  from  defendant  the  promise 
that  if  they  built  a  mill  for  treating  the  ores 
a  three-year  extension  of  the  lease  would  be 
given.  Plaintiffs,  however,  did  not  as  they 
expressly  say,  bind  themselves  to  build,  but 
merely  might  do  so  if  they  saw  fit  in  which 
event  the  extension  would  be  granted.  Noth- 
ing is  said  In  the  complaint  about  plaintiffs' 
Ability,  willingness,  or  readiness  to  build  a 
mill,  or  that  they  ever  intended  to  do  so. 
While  on  the  stand  both  of  them  testified,  at 
one  time,  that  they  could  make  no  profit  If 
confined  to  the  Union  shaft  In  taking  out  ore ; 
elsewhere,  and  later,  they  qualified  this  evi- 
dence with  the  statement  that  at  an  expense 
of  about  $300  they  could  have  repaired  the 
Union  shaft  and  passageway  thereto,  and  that 
they  could  have  then  made  some  profit  pro- 
vided they  built  a  mill  and  secured  from  de- 
fendant further  concessions,  which  defendant 
was  not  obliged  to  give,  such  as  a  right  of 
way  through  a  certain  tunnel.  Upon  this 
evidence  of  plaintiffs  themselves,  defendant 
insisted  that  they  had  disproved  their  own 
case  and  asked  a  direction  to  the  Jury  to 
that  effect  In  passing  upon  this  motion,  the 
trial  Judge  said  that  plaintiffs'  testimony  was 
contradictory  and  inconsistent,  yet  he  thought 
the  matter  should  be  submitted  to  the  Jury  to 
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determine  which  claim  of  plalntlffa  was  tnie. 
The  Judge  evideDtly '  overlooked,  or  for  the 
aoment  forgot,  a  prerious  and  correct  ruling 
which  be  had  made,  that  because  plaintiffs 
had  not  averred  In  their  complaint  that  they 
were  able,  willing,  and  ready  to  build  a  mill, 
no  consideration  could  be  given  by  tbe  Jury  in 
eBtlmating  profits  as  to  what  might  have  been 
realized  if  a  mill  was  built  In  other  words, 
mil  reference  to  a  mill  was  foreign  to  the  case. 
It  is  entirely  clear,  therefore,  that  plalntias 
themselves,  in  correcting  or  explaining  their 
former  testimony  that  profits  cotild  not  be 
made  Jf  they  were  restricted  to  the  seventh 
level  and  Union  shaft,  Iq  no  respect  helped 
their  case,  because  they  said  that  profits 
might  have  been  realized  provided  they  built 
a  mill  and  got  certain  rights  Of  way.  They 
also  said  that  if  they  were  unable  to  use  the 
Sheridan  shaft,  or  could  not  get  permission 
to  make  a  new  mill  hole  near  it,  then  they 
intended  to  build  tbe  mill,  not  that  they 
would  repair  tbe  main  shaft  and  passageways 
thereto.  Such  explanatory  evidence  is  enti- 
tled to  no  weight  whatever,  and  forms  no 
basis  for  a  verdict  in  plaintiffs'  favor  on  the 
lasne  of  profits.  It  is  uncertain,  and  depends 
on  too  many  contingencies  to  make  it  of  any 
value. 

In  other  respects  the  evidence  of  profits 
was  Insufficient  In  view  of  plaintiffs'  admis- 
sion that  no  profits  could  be  made  if  they 
were  confined  to  the  Union  shaft,  evidence 
as  to  profits  which  they  made  out  of  two 
■pedal  shipments  taken  out  through  the  Sher- 
idan shaft  by  permission  of  defendant  was 
manifestly  Improper  as  a  foundation  on  which 
to  compute  profits  if  the  lease  was  worked 
and  the  ores  removed  as  its  terms  provided. 
Yet  such  incompetent  evidence  was  the  basis 
on  which  plaintiffs  estimated  their  profits  for 
milling  ores  which  they  claim  they  could  have 
extracted,  had  they  not  been  ousted.  During 
the  six  months  they  were  in  possession,  they 
did  (Mily  about  15  feet  of  development  work 
In  running  a  drift;  tbe  ores  they  took  ont 
being  from  workings  on  the  vein  opened  by 
inevlons  lessees  or  the  defendant  The  court 
permitted  tbem  to  testify,  though  the  figures 
are  not  given  in  the  record,  as  to  the  quantity 
of  ore  left  in  the  mine  which  they  say  tbey 
eonld  have  taken  out  during  their  lease,  and 
this  quantity  they  arrived  at  by  a  mathe- 
matical computation,  based  on  tbe  conditions 
In  the  vein  as  they  saw  tbem,  and  on  the  fur- 
ther assumption  that  the  vein  continued  un- 
broken, regular,  and  of  uniform  richness  800 
to  1.000  feet  to  the  surface,  to  its  supposed 
ontcivp  within  tbe  side  lines  of  the  claim. 
And  yet  the  evidence  by  mining  engineers 
and  experts  was  uncontradicted  that  tbe  ore 
bodies  in  tbe  mine  at  the  time  of  tbe  eviction 
were  not  so  exposed  or  developed  as  that  any 
definite  or  reliable  or  reasonably  accurate  es- 
timate or  calculation  could  be  made  as  to  the 
amount  thereof,  even  if  the  vein  extended  to 
the  surface.  The  evidence  was  all  one  way 
that  tbe  ve'ln,  as  worked  by  plaintiffs  and 
leasees  In  this  mine,  and  in  mines  generally 


in  that  section  of  the  country,  was  pockety 
and  irregular,  and  not  uniform  in  value.  We 
know  of  no  law  or  principle  that  warrants  the 
presumption  that  the  vein  in  a  mine  exposed 
hundreds  of  feet  below  the  surface  will  on 
the  upward  dip  come  to  the  surface  within 
the  side  lines  of  the  claim  and  continue  all 
tbe  way  of  the  same  richness  as  where  ac- 
tually exposed.  Nevertheless  tbe  court.  In 
ruling  on  defendant's  objection  to  this  kind 
of  evidence  and  to  plaintiffs'  basing  their  es- 
timate of  quantity  and  value  on  such  pre- 
sumptions, said  that  they  might  do  so,  ob- 
serving that  under  the  conditions  shown,  it 
is  not  more  unreasonable  to  presume  that  the 
vein  would  continue  to  the  surface  than  it  is 
to  presume  that  people  will  continue  to  eat 
We  are  aware  that  in  Armstrong  v.  Lower,  6 
Colo.  393,  this  court  said  that,  when  one  has 
discovered  a  lode  upon  the  unappropriated 
public  domain,  and  has,  within  tbe  proper 
time,  in  good  faith  performed  all  of  the  sub- 
sequent acts  essential  to  a  valid  location,  as 
provided  by  law,  he  Is  entitled  to  the  pre- 
sumption that  bis  lode  extends  on  its  strike 
throughout  the  full  length  of  tbe  claim.  In 
tbe  same  case,  at  page  S81  of  same  volume, 
the  court  more  accurately  stated  the  proposi- 
tion by  saying  that  If  such  accompanying 
facts  are  proved,  tbe  Jury  may  Infer  there- 
from, in  the  absence  of  contradictory  proofs, 
that  the  vein  extends  on  its  strike  througbont 
the  entire  claim.  These  observations  were 
made  in  a  controversy  between  confiictlng 
mining  claims,  and  this  presumption  was  in- 
dulged In  favor  of  tbe  first  locator.  This, 
however,  is  not  authority  for  the  proposition 
which  the  trial  court  laid  down  in  this  case, 
where  tbe  question  is  as  to  tbe  volume  and 
value  of  ore  in  a  mine,  that  a  vein  exposed  at 
a  certain  place  therein  will  continue  on  its 
dip  either  upward  to  the  surface- or  Indef- 
initely downward  and  of  the  same  size  and 
value  throughout 

Plaintiffs  may  have  produced  enough  evi- 
dence as  to  the  profits  they  made  out  of  the 
two  lots  of  ore  which  they  mined  and  milled 
by  special  permission  of  defendant;  but  they 
failed  to  prove  that  tbey  would  have  made 
any  profits,  even  out  of  these  shipments,  had 
tbey  mined  and  removed  tbe  ores  as  they 
were  required  to  do  by  the  lease,  as  the  trial 
court  said.  And  It  is  altogether  clear  that 
they  produced  no  reliable  or  reasonably  cer- 
tain evidence  either  as  to  tbe  quantity  or 
value  of  tbe  ores  that  remained  in  the  mine 
after  the  ouster,  and  which  they  might  have 
milled  during  tbe  remainder  of  their  term, 
or  that  there  would  have  been  any  profits.  * 
On  the  contrary,  the  evidence  is  wholly  con- 
jectural, and  consists  of  mere  guesses,  as  the 
trial  court  itself  suggested.  Tbe  witnesses 
did  not  even  purport  to  consider  their  esti- 
mates otherwisfc  Indeed,  when  the  order 
for  inspection  In  effect  delegated  to  plaintiffs 
the  right  to  keep  out  the  only  kind  of  evi; 
dence  which  might  throw  light  on  this  Is- 
sue, and  when  plaintiffs  elected  to  exercise 
such  right  by  confining  Its  evidence  to  con- 
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ditlons  before  and  at  the  time  of  ouster,  It 
necessarily  resulted  that  the  only  kind  of 
evidence  left  was  of  this  unsatisfactory  char- 
acter. And  so  It  Is  not  surprising  that  plain- 
tills  in  their  testimony  say  they  could  haye 
taken  out  ores  of  the  value  of  at  least  $900,- 
OOO,  and  would  have  surely  made  $200,000 
profit  during  the  remaining  18  months  of 
their  term,  had  not  their  possession  been 
Interfered  with,  notwithstanding  they  swear 
that  during  their  six  months'  occupancy  they 
removed  and  milled  ores  extracted  by  slop- 
ing on  the  vein,  which,  so  far  as  it  had 
been  exposed  at  all,  was  the  result  of  the 
work  of  others,  of  the  gross  value  of  only 
15,000,  and  at  a  profit  of  $3,500  to  $3,800. 
The  jury  returned  a  verdict  for  $5,000  In 
favor  of  plalntlfts.  It  might  just  as  weU 
have  been  for  $250,000.  There  is  no  evidence 
at  all  upon  which  the  verdict  can  rest  It 
Is  purely  speculative.  The  estimate  of  plaln- 
tlfts* witnesses  as  to  quantity  and  value,  as 
well  as  the  verdict  of  the  jury,  is  conjectural 
— the  result  of  guesswork.  A  Judgment  based 
on  such  a  foundation  cannot  stand. 

Out  of  many  authorities  that  might  be  dted 
In  support  of  our  conclusion,  we  refer  to  Cen- 
tral Coal  ft  Coke  Co.  ▼.  Hartman,  111  Fed.  96, 
49  a  C.  A.  244,  where  Sanborn,  Circuit  Judge, 
In  an  exhaustive  and  discriminating  opinion, 
discusses  profits  as  an  element  of  damage  in 
such  cases;  1  Sutherland  on  Damages  (3d 
Ed.)  i  59  et  seq.;  3  Sutherland  on  Damages 
(8d  Ed.)  I  867  et  seq.;  13  Cyc.  pp.  36,  49-^ 
157, 161,  212, 213, 219;  8  Am.  ft  Bng.  Enc.  Law 
(2d  Ed.)  pp.  616-626;  Boston  ft  Albany  R.  E. 
Do.  v.  O'Reilly,  158  U.  S.  334.  15  Sup.  Ct.  830, 
89  Ia  Ed.  1006;  Howard  et  al.  v.  Stlllwcll, 
etc.,  Co.,  189  U.  S.  199,  11  Sup.  Ct  600,  35 
L.  Ed.  147. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

STEELE,  a  J.,  and  MUSSER,  J.,  concur. 


01  Wasb.  t4«) 

In  r*  SOUTH   SHILSHOLB  PLACE. 
ROBINSON  et  nx.  v.  CITY  OF  SEATTLE. 
(Supreme  Court  of  Washington.    Dec.  16,  1910.) 

1.  Municipal  Cobporations  (§|  488,  480*)— 
Special  Asskssments— Objections— Waiv- 
KB  oB  Estoppel. 

Since  a  valid  ordinance  is  prerequisite  to 
a  city's  right  to  condemn  land  for  street  pur- 
poses, parties  to  a  condemnation  proceeding, 
who  dia  not  there  raise  the  objection  that  the 
ordinance  under  which  the  proceeding  were 
conducted  was  duplicitons,  could  not  raiise  such 
objection  as  a  defense  to  assessmentB  subseq- 
uently levied  for  benefits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1147-1152;  Dec. 
Dig.  H  488,  489.*] 

2.  MUNICIPAI,  COBPORATIONB  (I  112*)— EX- 
TENSION OF  Street— Sepabate  Pieces  of 
Pbopertt  — Condemnation— Obdinancb  — 
plubalitt  of  objects. 

A  city,  in  order  to  create  a  connected  street 
between  two  points,  passed  an  ordinance  to  con- 


demn several  strips  of  property  lying  from  one- 
fourth  to  one-half  mile  apart  Held  that,  since 
all  were  involved  in  one  general  plan  to  create 
a  continuous  course  between  the  termini,  the 
ordinance  was  not  objectionable  as  embracing 
more  than  one  object 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  f  112.  *1 

3.  Municipal  Cobpobations  ({  502*)— Street 
LuPBOVEMBNTS— Benefits. 

Where  property  is  taken  for  the  opening  of 
a  street,  and  adjoining  unplatted  property  is 
assessed  therefor,  it  will  be  presumed  that  ihet 
property  so  assessed  shared  in  the  common  bene- 
ht  flowing  from  the  Improvement  as  a  whole, 
and  has  been  specially  benefited. 

[Ed.  Note.— For  other  cases,  see  Mnnlcipal 
Corporations,  Cent  Dig.  {  1174;  Dec.  Dig.  I 
502.»] 

4.  Municipal  Cobpobations  (g  460*)— Stpect 

IMPBOVEUENTS— ASSESSUENT    of    BBNEFlTfr— 

Costs  and  K.\pense8. 

Laws  1907,  c.  I.'kJ,  t  20,  provides  that  com- 
missioners shall  include  in  an  assessment  for 
the  opening  of  a  street  compensation  and  dam- 
ages which  may  be  or  shall  have  been  awarded 
for  the  property  taken  or  damaged,  with  all 
costs  and  expenses  of  the  proceeding  to  the 
time  of  their  appointment,  or  to  the  time  when 
the  proceedings  were  referred  to  them,  together 
with  the  probable  further  costs  and  expenses 
of  the  proceedings,  including  therein  the  esti- 
I  mated  costs  of  making  and  collecting  such  aiK 
sessment.  Held,  that  the  provision  contemplat- 
ed an  assessment  to  pay  toe  aggregate  amount 
awarded  to  the  owners  of  the  property,  and  in- 
terest, and  also  the  costs  and  expenses  of  the 
proceedings  incurred,  and  the  probable  further 
costs  and  expenses  thereof,  and  hence  justified 
the  inclusion  of  the  costs  of  the  corporation 
counsel  in  preparing  and  serving  the  petition 
In  the  condemnation  suit,  the  fees  paid  expert 
witnesses  and  other  costs  of  the  trial,  the 
amount  paid  the  city  engineer  for  making  sur- 
veys and  platting  the  same,  fees  of  the  eminent 
domain  commissioners,  the  estimated  costs  of 
tbe  city  treasurer  In  collecting  the  assessments^ 
and  the  estimated  Interest  on  the  awards. 

[Ed.    Note.— For   other  cases,   see   Municipal 
Corporations.   Cent  Dig.  {{  1102-1104;    Dec. 
Dig.  g  4G0.*J 
6.  Municipal  Cobpobations  (g  503*)— Street 

IMPBOVEUENTS — A  SSES8MENT8— DAMAGES. 

Where  an  ordinance  for  tbe  opening  of  a 
street  did  not  establish  Its  grade,  objectora  to 
an  assessment  for  benefits  could  inquire  whether 
the  commissioners  In  levying  the  assessments 
bad  considered  the  physical  features  of  their 
land,  and  whether  a  reasonable  grade  had  been 
considered  in  assessing  benefits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  g  503.*] 

Parker,  J.,  dissenting  In  part 

Department  1.  Appeal  from  Superior 
Court  King  County ;  R.  B.  Albertson,  Judge. 

In  the  matter  of  the  laying  off,  etc.,  of 
South  Shllshole  Place  In  the  City  of  Seattle. 
W.  W.  Robinson,  Jr.,  and  wife  filed  objection* 
to  an  assessment  of  benefits,  and  from  a 
Judgment  confirming  the  assessment,  they 
appeal.    Reversed,  with  directions. 

Todd,  Wilson  ft  Thorgrlmson,  for  appel- 
lants. Scott  Calhoun  and  King  Dykeman, 
for  resiwndent 


OOSE^  J.     The  dty  of  Seattle,  by  ordi- 
nance, provided  for  the  laying  off,  extending 
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and  estnbltsblng  of  South  ShIIshole  Place, 
BmersoQ  street,  and  an  unnamed  street,  as 
public  streets,  and  for  condemning  fire  de- 
tached tracts  of  land  for  that  pnrpose.  The 
ordinance  provided  that  an  assessment 
should  be  made  upon  the  property  benefited, 
for  the  purpose  of  compensating  the  owners 
of  the  property  taken,  and  for  the  costs  of 
the  proceeding.  In  the  manner  provided  by 
law.  Thereafter,  In  obedience  to  the  provi- 
sions of  the  ordinance  and  the  statute,  a 
Jury  trial  was  had  for  the  purpose  of  as- 
certaining the  Just  compensation  to  be  made 
for  the  private  property  taken  or  damaged. 
After  the  return  of  the  verdict,  a  judgment 
was  entered  whereby  It  was  decreed  that, 
upon  payment  to  the  respective  owners  or 
Into  the  registry  of  the  court  of  the  amount 
found  by  the  jury  and  taxable  costs  of  the 
proceeding,  the  city  should  be  entitled  to  the 
possession  of  the  land  taken.  Damages  in 
the  sum  of  $2,850  were  awarded  to  the  ap- 
pellants. The  appellants  are  the  owners  of 
a  tract  of  unplatted  land  through  which 
ShIIshole  Place  Is  sought  to  be  extended. 
The  board  of  eminent  domain  commission- 
ers, to  whom  the  matter  was  referred,  pre- 
pared and  filed  an  assessment  roll  for  the 
purpose  of  creating  a  fund  with  which  to 
pay  the  damages  awarded,  and  the  costs  and 
expenses  Qf  the  proceedings.  The  appellants 
In  due  time  filed  written  objections  to  the 
assessment'  This  appeal  was  taken  from  a 
judgment  confirming  the  assessment 

Three  questions  are  presented.  It  Is  as- 
serted (1)  that  the  ordinance  contains  more 
than  one  subject,  and  that  It  therefore  con- 
flicts with  section  10,  art.  4,  of  the  city 
charter;  (2)  that  th6  assessment  contains 
Items  of  costs  that  cannot  be  assessed  to 
the  property ;  and  (3)  that  the  court  erred  in 
refusing  to  admit  testimony  In  regard  to  the 
probable  cut  to  be  made  upon  the  appellants' 
property.  These  questions  will  be  treated  In 
the  order  stated. 

The  appellants  were  parties  to  the  condem- 
nation proceeding,  and  did  not  raise  the 
question  that  the  ordinance  was  dupllcltous. 
A  valid  ordinance  was  a  prerequisite  to  the 
right  to  condemn.  It  would  seem  that  the 
point  was,  at  that  bearing,  decided  adverse- 
ly to  .the  present  contention,  and  that  the  de- 
cree of  necessity  foreclosed  a  further  hear- 
ing upon  that  ground.  However,  assuming 
that  the  question  is  open,  under  the  authori- 
ty of  In  re  Third,  Fourth,  and  Fifth  Ave- 
nnea,  49  Wash.  109,  94  Pac.  1075,  05  Pac 
862,  we  do  not  think  that  the  objection  is 
tenable.  An  examination  of  the  maps  in  the 
record  discloses  that  the  purpose  of  the  city 
In  condemning  the  several  strips  of  property 
was  to  create  a  connected  way  from  the 
Lake  Washington  canal  to  Ft  Lawton.  To 
accomplish  this  purpose.  It  was  necessary  to 
condemn  five  separate  pieces  of  property  ly- 
ing from  one-fourth  to  one-half  a  mile  apart 
It  is,  however,  all  involved  in  the  one  gen- 
eral plan,  and  creates  a  continuous  but  sin- 


nous  course  between  the  termini.  We  think 
the  ordinance  embraces  but  a  single  object 
Weed  V.  Goodwin,  36  Wash.  81,  78  Pac.  36; 
Seattle  v.  Sylvester-Cowen  Inv.  Co.,  55  Wash. 
659,  104  Pac.  1121. 

In  the  Weed  Case  the  title  of  the  act  was: 
"An  act  providing  for  condemnation  proceed* 
IngB  for  right  of  way  for  irrigating  ditchea, 
canals,  and  flumes  for  agricultural  and  min- 
ing purposes  and  relating  to  right  of  appro- 
priation of  water."  Laws  1809,  c.  131.  It 
was  contended  that  there  was  a  union  of  two  - 
distinct  objects,  viz.,  one  pertaining  to  the 
condemnation  of  the  right  of  way,  and  the 
other  pertaining  to  rights  of  persons  engaged 
in  Irrigation  to  appropriate  water.  It  was 
held  that  neither  the  title  to  the  act  nor 
the  act  Itself  is  dnplicitous,  and  that  the 
act  would  have  been  valid  under  the 
less  detailed  title  of:  "An  act  relating  to 
the  appropriation  of  water."  In  the  Syl- 
vester Case  a  like  objection  was  made  to  an 
ordinance  entitled:  "An  ordinance  provid- 
ing for  the  laying  out,  widening,  extending 
and  establishing  of  Meadow  Place,  Universi- 
ty boulevard  and  E^ast  Seventieth  street  as 
public  streets,  highways,  boulevards  and 
parkways  in  the  city  of  Seattle,  between 
East  Oreen  Lake  boulevard  and  Fifteenth 
avenue  northeast,  over  and  across  certain 
lots,  blocks,  tracts,  and  parcels  of  land  Ui 
said  city,  and  providing  for  the  condemna- 
tion and  appropriation  to  the  public  use  as 
a  park  of  certain  other  lands  and  premises 
adjoining  and  proximate  thereto,  and  pro- 
viding for  the  taking  and  damaging  of  land 
and  other  property  necessary  ^herefor. 
•  •  •  "  It  was  claimed  that  the  ordinance 
prorided  for  two  separate  and  distinct  ob- 
jects: (11  The  condemnation  of  certain  prop- 
erty for  streets,  and  (2)  the  condemnation  of 
certain  other  property  for  a  park.  In  that 
case  we  said:  "The  charter  provision  does 
not  forbid  the  lawmaking  body  from  passing 
an  ordinance  having  a  general  object  and  It 
may  bring  within  its  scoi>e  any  number  of 
8Ut>-subjects  germane  to  the  general  subject 
Whatever  Is  legitimately  connected  with  a 
unified  subject  may  be  embraced  in  a  single 
title  or  act" — and  that  the  ordinance  was 
valid. 

The  appellants  cite  Weckler  t.  City  of  Chi- 
cago, 61  111.  142,  People  v.  Latham,  203  liL 
9,  67  N.  B.  403,  and  Arnold  v.  City  of  Cam- 
bridge, 106  Mass.  352.  In  the  Weckler  Case 
an  ordinance  was  held  invalid,  in  that  It 
combined  two  distinct  Improvements  which 
provided  for  widening  an  alley  running 
north  and  south  through  a  block,  and  for 
opening  an  alley  running  east  and  west 
through  the  same  block  to  intersect  with  the 
alley  running  north  and  south.  In  the  Lath- 
am Case,  a  later  case  from  Illinois,  an  ordi- 
nance was  held  invalid  which  provided  for 
the  laying  of  more  than  40  separate  and  dis- 
connected sidewalks  located  on  23  different 
streets  in  the  village  of  Willamette,  and  in 
diverse  and  widely  separated  parts  «f  the 
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village,  aggregating  about  seven  miles  of  ce- 
ment sidewalk.  It  was  held  that  the  ordi- 
nance was  in  violation  of  the  general  law  of 
the  state  which  gave  authority  to  villages 
to  construct  sidewalks.  The  court  was  con- 
sidering the  language  of  a  special  sidewalk 
statute.  The  case,  however,  In  principle  up- 
holds the  validity  of  the  ordinance  under 
consideration.  Speaking  of  the  question  of 
the  power  of  the  city  to  unite  one  general 
scheme  of  Improvement  In  a  single  ordinance, 
the  court  said:  "It  Is, true  that  a  single  or- 
dinance, providing  f6r  paving  one  or  more 
streets,  or  providing  for  a  system  or  com- 
mon scheme  for  laying  sewers,  service  pipes, 
or  drains  has  been  held  by  this  court  to  be  a 
valid  and  legal  ordinance.  Where,  in  such 
case,  many  streets  and  parts  of  streets  have 
been  embraced  In  the  scheme  of  improvement 
adopted  by  the  city,  they  have  Ijeen  all  re- 
garded as  parts  of  the  same  Improvement 
But  the  cases  where  this  rule  has  been  an- 
nounced, and  where  such  double  Improve- 
ments made  by  a  single  ordinance  have  been 
Indorsed  and  approved,  have  arisen  under 
other  provisions  of  the  law  than  the  side- 
walk act  of  1875.  Thus,  In  City  of  Spring- 
field V.  Green,  120  111.  269,  11  N.  E.  2C1,  It 
was  held  that  an  ordinance  for  the  paving 
of  several  streets  and  alleys  and  parts  of 
streets  with  the  same  materials,  and  In  the 
same  way,  was  not  obnoxious  to  the  objec- 
tion that  it  embraced  more  than  one  im- 
provement. The  principle  announced  in  City 
of  Springfield  v.  Green,  supra,  was  applied 
to  a  system  of  sewerage  in  Drexel  v.  Town 
of  Lake,  12T  111.  54,  20  N.  B.  38,  and  Village 
of  Hinsdale  v.  Shannon,  182  111.  312,  55  N. 
B.  327,  and  Haley  v.  City  of  Alton,  152  111. 
113,  38  N.  K  750,  and  to  a  system  of  drains 
and  sewers,  as  in  Walker  v.  People,  170  111. 
410,  48  N.  B.  1010,  and  to  sewer  and  .water 
service  pipes,  as  In  Palmer  v.  City  of  Dan- 
ville, 154  111.  156,  38  N.  E.  1067,  and  to  a 
main  sewer  with  lateral  branches,  as  in 
Payne  v.  Village  of  South  Springfield,  161  111. 
285,  44  N.  E.  105.  In  all  such  cases  a  special 
benefit  is  supposed  to  be  conferred  upon  the 
property  taxed,  and  in  theory,  at  least,  there 
is  supposed  to  be  a  common  benefit  flowing 
from  the  improvement  as  a  whole."  In  the 
Arnold  Case,  it  was  held  that  a  sidewalk 
statute  did  not  confer  the  power  upon  the 
city  to  include  sidewalks  in  two  different 
streets  in  a  single  assessment 

The  appellants  argue,  further,  that  an  In- 
spection of  the  map  makes  it  apparent  "that 
the  inclusion  of  several  of  these  streets  was 
of  no  benefit  whatever  to  appellants'  proper- 
ty." As  we  have  seen,  their  property  is  un- 
platted, and  South  Shllshole  Place,  as  pro- 
jected, extends  through  it  from  east  to  west. 
The  same  objection  could  be  made  to  the 
opening  of  a  new  street  of  a  considerable 
Iwgth.  Something  must  be  left  to  the  good 
Judgment  of  the  commissioners.  The  ab- 
sence of  benefit  in  the  case  at  bar  cannot  be 


declared  as  a  matter  of  law.  As  was  said  iu 
the  Latham  Case,  in*  all  such  cases  a  special 
benefit  is  supposed  to  be  conferred  upon  the 
property  taxed,  and  in  theory  there  is  sup- 
posed to  be  a  common  benefit  fiowing  from 
the  improvement  as  a  whole. 

The  record  discloses  that,  in  addition  to 
the  amount  of  the  awards  given  for  the  sev- 
eral parcels  of  laud,  there  was  included  in 
the  assessment  the  costs  of  the  corporation 
counsel  In  preparing  and  serving  the  petition 
in  the  condemnation  suit  the  costs  paid  ex- 
pert witnesses,  and  other  costs  of  the  trial, 
the  amount  paid  the  city  engineer  for  making 
the  surveys  and  platting  the  same,  the  fees 
of  t^e  eminent  domain  commissioners,  the  es- 
timated costs  of  the  city  treasurer  in  collect- 
ing the  assessments,  and  the  estimated  Inter- 
est on  the  awards.  It  is  claimed  that  these 
items  of  expense  cannot  be  assessed  against 
the  property  benefited  by  the  improvement 
Section  20,  Laws  1907,  p.  323,  provides :  "Such 
city  may  file  In  the  same  proceeding  a  sup- 
plementary petition,  praying  the  court  that 
an  assessment  be  made  for  the  purpose  of 
raising  an  amount  necessary  to  pay  the  com- 
pensation and  damages  which  may  or  shall 
have  been  awarded  for  the  property  taken 
or  damaged,  with  costs  of  the  proceedings,  or 
for  such  part  thereof  as  the  ordinance  shall 
provide.  The  said  court  shall  thereupon  ap- 
point three  competent  persons  as  commission- 
ers  to  make  such  assessment  or  If  there  be  a 
board  of  eminent  domain  commissioners  of 
such  city,  appointed  under  the  provisions  of 
this  act  said  proceeding  for  assessment  shall 
be  referred  to  said  board.  Said  commission- 
ers shall  Include  in  such  assessment  the  com- 
pensation and  damages  which  may  or  shall 
have  been  awarded  for  the  property  taken  or 
damaged,  with  all  costs  and  expenses  of  the 
proceedings  incurred  to  the  time  of  their 
appointment,  or  to  the  time  when  said  pro- 
ceeding was  referred  to  them,  together  with 
the  probable  further  costs  and  expenses  of 
the  proceedings,  including  therein  the  esti- 
mated costs  of  making  and  collecting  such  as- 
sessment" The  section  quoted  discloses  a 
two-fold  purpose:  First  to  assess  the  prop- 
erty for  the  purpose  of  paying  the  aggregate 
amount  awarded  to  the  owners  of  the  proper- 
ty— the  interest  follows  as  an  incident  to  the 
award ;  and,  second,  to  include  in  the  assess- 
ment "all  costs  and  expenses  of  the  proceed- 
ings incurred,  to  the  time  when  said  proceed- 
ing was  referred  to  them,  together  with  the 
probable  further  costs  and  expenses  of  the 
proceedings."  The  change  from  the  singular 
to  the  plural  number,  and  the  use  of  the 
words  "all  costs  and  expenses  of  the  proceed- 
ings," clearly  Indicate  an  intention  to  make 
the  property  benefited  carry  the  entire  burden 
of  the  improvement  The  appellants  have  cit- 
ed, in  support  of  their  view,  Chicago  v.  Cook, 
105  111.  App.  353.  The  Illinois  statute  empow- 
ers the  commissioners  to  Include  the  "costs" 
of    the   assessment    as   contradistinguished 
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from  onr  statute  which  Includes  "costs  and 
exp^ises."  The  case  is  therefore  not  In 
point. 

The  appellants  were  awarded  $2,850  In  the 
condemnation  proceedings,  and  their  proper- 
ty was  assessed  for  $1,296  by  the  commission- 
ers. One  of  the  commissioners  testified  on 
cross-examination  tliat  he  was  not  an  en- 
gineer, but  that  he  would  "Judge  from  the 
looks  of  the  land"  that  a  reasonable  grade 
of  the  street  would  require  a  cut  The  cor- 
poration counsel  thereupon  stated  that,  in 
the  bearing  of  the  condemnation  proceeding, 
"it  was  understood  that  a  reasonable  grade 
should  be  put  through,"  and  that  the  court 
allowed  that  question  to  go  to  the  Jury. 
Counsel  for  the  appellants  then  stated:  "If 
that  is  the  case,  I  think  I  have  a  right  to 
show  what  the  effect  of  the  grade  would  be 
upon  tbe  property."  The  court  then  ruled 
that  be  was  not  going  into  the  question  of 
grades,  and  that  the  "question  is.  Will  the 
property  be  benefited  by  this  highway — the 
mere  extension  of  the  street  across  the  tract?" 
This  ruling  is  assigned  as  error.  We  think 
the  assignment  has  merit.  The  ordinance 
did  not  establish  the  grade  of  the  street.  Tbe 
aitpellants  had  a  right  to  Inquire  whether  the 
commissioners  had  considered  the  physical 
features  of  their  land,  and  whether  a  reason- 
able grade,  which  it  may  be  assumed  will  be 
made,  had  been  considered  by  them  in  as- 
sessing benefits.  It  is  obvious  that  the  bene- 
fits to  them  may  be  materially  affected  by 
the  presence  or  absence  of  a  cut  through 
their  property.  The  appellants  had  a  right  to 
inquire  as  to  this  matter,  and  the  order  con- 
firming tbe  assessment  without  permitting  It 
was  error.  Ettor  v.  Tacoma,  57  Wash.  50, 106 
Pac.  478, 107  Pac.  lOGl,  has  reference  to  plat- 
ted streets.  There  is  no  merit  in  the  other 
points  raised. 

The  Judgment  is  reversed,  with  directions 
to  permit  the  appellants  to  Inquire  whether 
the  matter  of  a  reasonable  grade  through 
their  property  was  considered  by  the  commis- 
sioners, and  what  effect,  if  any,  it  will  have 
upon  tbe  benefits  to  the  property. 

RTTDKIN,  C.  J.,  and  FDLLEKTON  and 
MOUNT,  JJ.,  concur. 

PARKER,  J.  I  reluctantly  yield  my  assent 
to  the  views  of  the  majority,  to  the  effect  that 
these  five  separate  pieces  of  property,  lying 
separated  at  such  a  distance  from  each  other 
as  they  are,  will,  when  acquired  by  the  city, 
all  become' a  part  of  a  single  homogeneous  lo- 
cal improvement,  such  as  the  spirit  of  the 
law  contemplates  it  shall  be,  to  support  a 
local  assessment.  It  clearly  never  was  In- 
tended, and  the  authorities  cited  by  the  ma- 
jority so  indicate,  that  widely  separated  Im- 
provements could  be  united  and  called  one 
improvement,  for  the  purpose  of  local  as- 
sessment, unless  they  clearly  formed  one  im- 
provement    Each  part  of  a  local  improve- 


ment must  have  some  relation  to  every  oth- 
er part,  and  the  proximity  of  the  parts  is  a 
very  important  matter  to  be  considered  In  de- 
termining such  relation.  This  does  not  nec- 
essarily mean  that  all  parts  shall  be  physical- 
ly contiguous;  but  they  must  all  clearly  be  a 
part  of  one  scheme  or  plan,  which  when  com- 
pleted can  be  said  to  be  a  single  improvement 
I  conceive  the  correct  rule  to  be  that  tbe 
improvement  must  be  such  that  the  benefits 
forming  the  basis  for  the  assessment  flow 
from  the  whole  improvement,  not  merely  from 
some  part  of  it,  to  each  of  the  properties 
sought  to  be  charged  with  the  expense  of  its 
creation;  and  when  any  substantial  part  of 
the  Improvement  does  not  have  this  effect  the 
spirit  of  the  law  is  violated.  This  is  in 
harmony  with  New  Whatcom  v.  Improvement 
Co.,  9  Wash.  639,  38  Pac.  163,  and  In  re  Third, 
Fourth  &  Fifth  Avenues,  49  Wash.  109,  94 
Pac.  1075,  95  Pac.  862,  though  the  principle 
Is  not  there  very  elaborately  discussed.  I 
think  the  city,  in  this  case,  has  gone  to  the 
very  limit  permitted  by  law,  in  its  uniting  of 
such  widely  separated  parts  to  constitute  a 
local  improvement  With  these  observations 
I  yield  concurrence  with  the  majority  upon 
this  question. 

I  dissent  from  the  view  of  the  majority, 
which  seems  to  assume  that  appellants  are 
precluded  from  raising  the  question  above 
discussed  since  they  did  not  raise  it  upon 
the  hearing  of  necessity  In  the  dondemnation 
proceeding.  The  question  of  assessment  was 
In  no  way  involved  at  that  hearing.  The 
principles  I  have  discussed  above  would  have 
no  bearing  upon  the  city's  right  to  condemn. 
If  appellants  were  parties  to  that  proceed-' 
ing,  it  was  not  for  the  purpose  of  hearing 
any  question  touching  the  assessment  of 
their  property.  Indeed,  the  statute  expressly 
provides  for  the  process  and  procedure  by 
which  Jurisdiction  over  the  property  owner  is 
to  be  acquired  to  adjudicate  the  assessment 
While  the  two  proceedings  are  under  the  one 
title,  they  are  as  separate  and  distinct  as  can 
be.  so  far  as  acquiring  Jurisdiction  over  the 
parties  and  hearing  of  the  questions  involved 
Is  concerned.  One  Is  a  pure  eminent  domain 
proceeding,  while  the  other  is  a  local  assess- 
ment proceeding,  each  based  upon  separate 
pleadings  and  separate  process. 

I  concur  lu  the  result 
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COX  et  aL  v.  WILKESON   COAL  ft 

COKE  CO. 

(Supreme  Court  of  Washington.    Dec.  22,  1910.) 

1.  Master  and  Sebvant  (S  235*)— Death  of 
Servant  —  Obedience  to  Fobemaw  — Dutt 
TO  Make  Examination. 

Where,  after  a  blast  In  a  coal  mine,  dece- 
dent's foreman  undertook  to  ascertain  the  safety 
of  the  place,  and,  calling  to  deceased,  told  him 
that  tbe  place  was  safe,  and  directed  him  to 
woiic,  where,  in  a  few  moments,  be  was  killed 
by  a  cave-in,  deceased  was  entitled  to  rely  on 
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the  foreman's  statement  that  the  place  was 
■afe,  and  was  not  required  to  make  an  exam- 
ination of  his  own. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $§  710-722;  Dec.  Dig.  § 
235.*] 

2.  TbiAI.  (§  296*)— iNSTBDOnORS— MlBUBK   OF 
WOBDS. 

Where,  in  an  action  for  the  death  ot  a  serv- 
ant, the  court  charged  that  the  way  to  deter- 
mine whether  a  person  has  l)een  negligent  is  to 
compare  what  he  had  done  or  left  undone  with 
what  would  have  been  done  or  left  undone  by  a 
man  acting  with  ordinary  prudence,  and  that  if 
a  man  fails  to  act  as  an  ordinarily  prudent  man 
would  under  the  same  circumstances  and  condi- 
tions there  is  negligence,  there  was  no  reversi- 
ble error  in  the  court's  misuse  of  the  word 
"could"  for  "would"  in  certain  other  of  the  in- 
structions relating  to  the  acts  of  a  reasonably 
prudent  man,  etc. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
dU.^H  70&-713,  7J5,  716,  718;    Dec  Dig.  | 

8.  Appeal  abd  Ekbob  (|  1060*)— Habulebs 

Krbob. 

In  an  action  for  the  death  of  a  coal  miner 
by  a  cave-in,  after  the  attempted  drawing  of 
a  pillar,  defendant  was  not  prejudiced  by  the 
admission  of  evidence  that  pillar  drawing  was 
the  most  dangerous  work  in  a  mine. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1050.*] 

4.  Death  (8  99*)— Damaoes— Excessiveness. 
Deceased,  a  coal  miner  35  years  old,  and 
earning  fair  wages,  was  killed  by  defendant's 
negligence  in  a  cave-in  of  the  mine.  He  had  ac- 
cumulated two  lots  and  a  bouse  with  a  two- 
acre  piece  of  land,  and  was  industrious  and 
thrifty.  Beld,  that  a  verdict  allowing  $1G,500, 
which  the  court  reduced  to  |14,000,  was  not  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Death.  Cent 
Dig.  SI  125-130;  Dec.  Dig.  {  99.»] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  John  A.  Shackleford, 
Judge. 

Action  by  Alice  Cox  and  others  against 
the  Wilkeson  Coal  &  COke  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Hudson  &  Holt,  for  appellant  Fltdi  & 
Jacobs,  for  respondents. 

MORRIS,  J.  The  facts.  In  so  far  as  they 
are  pertinent  to  the  appeal  herein,  are  as 
follows:  On  March  12,  1908,  J.  H.  Cox,  hus- 
band and  father  of  respondents,  was  at  work 
in  appellant's  mine,  in  what  Is  known  as 
"Pillar  No.  119."  He  had  with  him  a  work- 
ing partner  named  Hudson.  The  method 
nsed  In  working  the  mine  was  to  run  verti- 
cal breasts  which  would  be  Intersected  by 
crosscuts,  dividing  the  coal  Into  large  blocks. 
The  line  of  blocks  between  any  two  breasts 
was  called  a  pillar.  The  coal  is  taken  out 
as  quickly  as  it  can  be  done,  and  its  place 
is  supplied  by  props  and  cogs  which  support 
the  roof.  After  the  coal  is  taken  out.  It  is 
expected  that  the  roof  will  shut  down  and 
close  up  the  space  from  which  the  coal  was 
removed.  This  dosing  in  of  the  roof  Is 
called  a  "squeeze,"  and  is  usually  a  gradual 


one,  depending  somewhat  upon  the  character 
of  the  deposit  lying  between  the  coal  and 
the  rock.  A  squeeze  is  generally  foretold 
by  falling  rock  or  coal,  in  time  to  seelc  pro- 
tection against  it;  although  they  are  known 
to  occur  without  any  previous  indication  or 
warning.  The  miners  in  working  the  pillars 
start  in  at  the  upper  corner  of  a  block  and 
take  the  coal  off  at  an  angle  so  It  will  fall 
into  the  breast  They  leave  the  rear  end  of 
the  block  for  the  time^  and  this  is  known  as 
the  "tall."  The  tail  in  block  119  extended 
from  crosscut  No.  6  to  crosscut  Ko.  7,  and 
was  about  four  feet  wide.  The  day  before 
the  accident  the  foreman  of  the  mine'  ob- 
served that  no  squeeze  had  taken  place  for 
some  distance  in  pillar  No.  119,  and  that  it 
was  open  up  to  crosscut  No.  0.  Knowing 
there  was  danger  of  a  cave-in,  be  considered 
it  prudent  to  draw  the  tail  of  the  block  be- 
tween crosscuts  6  and  7,  in  order  to  bring 
atx>ut  a  squeeze.  He  discussed  the  matter 
with  Cox  and  Hudson,  and  it  was  under- 
stood that  It  should  be  done,  and  a  squeeze 
produced.  Next  morning  Cox  was  told  by 
the  assistant  foreman  to  wait  t>efore  going 
to  work,  and  he  would  come  up  and  draw  the 
tall,  which  it  was  expected  would  bring 
alMJUt  the  squeeze.  The  holes  were  bored, 
filled  with  dynamite,  and  the  fuse  lighted 
by  the  assistant  foreman,  and,  accompanied 
by  Cox  and  Hudson,  he  went  into  croescat 
No.  6,  pillar  120,  where  they  would  be  safe 
until  the  shot  had  exploded  and  the  expected 
squeeze  followed,  which  it  was  anticipated 
would  occur,  if  at  all.  In  about  20  minutes. 
They  remained  in  crosscut  No.  6  about  20 
minutes  after  the  shot  had  been  fired,  when 
the  assistant  foreman  went  up  among  the 
props  and  cogs  to  note  the  effect  of  the 
blast.  The  tail  had  not  run  out,  but  was 
apparently  blocked  on  top  of  the  cog  under- 
neath crosscut  No.  6.  He  says  he  saw  no 
indication  of  a  squeeze.  He  then  came  back 
and  waited  in  the  crosscut  for  a  short  time, 
when  hearing  no  indications  of  a  cave-in, 
he  went  down  below  Into  the  pillar  between 
crosscuts  6  and  6,  and  commenced  putting 
in  a  battery,  an  arrangement  of  planks  un- 
der the  open  space  of  the  tall  to  protect  the. 
men  from  falling  rock,  as  he  expected  a 
squeeze.  He  then  called  Cox  and  Hudson  to 
come,  telling  them  "it  was  all  right;  them 
cogs  were  all  right"  They  came  In  re- 
sponse to  his  call,  and  Iiad  been  there  but  a 
few  minutes,  when  a  large  cave-in  took 
place,  and  in  falling  swept  away,  the  props, 
and  hurled  a  large  mass  of  rock  down  into 
the  plUnr  where  the  m^i  were,  killing  Cox. 
The  action  was  brought,  alleging  negligence 
In  failing  to  make  the  place  reasonably  safe, 
and  a  reliance  upon  the  assurance  of  the  as- 
sistant foreman  that  the  place  was  safe. 
There  are  other  allegations  of  negligence, 
but  they  are  not  material  to  our  view  of  the 
case.      Verdict   was    returned    for   $16,500, 


*For  other  caies  ■••  same  topic  and  tecUon  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indi 
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vMcb  was  reduced  by  the  court,  and  Judg- 
ment entered  for  $14,000  and  tbe  company 
appeals. 

The  errors  assigned  are  In  denying  appel- 
lant's motion  for  Judgment,  and  new  trial, 
In  the  admission  of  testimony,  and  tn  the 
Instractions.  There  was  ample  proof  of  neg- 
ligence to  sustain  the  Judgment.  When  the 
assistant  foreman  undertook  to  ascertain  the 
condition  of  the  place  as  to  its  safety  after 
tbe  shot  had  been  fired,  be  was  undertaking 
tbe  master's  duty.  In  calling  to  Cox  and 
telling  him  that  the  place  was  safe,  it  was 
an  assurance  of  safety  upon  which  Cox  bad 
a  right  to  rely.  It  was  made  upon  and  after 
an  Inspection  of  the  conditions,  and  Cox 
could  rely  upon  tbe  sufficiency  of  the  exami- 
nation and  the  truthfulness  of  the  result. 
If  Cox  bad  suspicions  of  danger,  he  was  not 
free  to  act  upon  them.  He  had  been  called  by 
one  in  authority  over  him,  and  told  the  place 
was  safe.  It  was  bis  duty  to  obey  tbe  call, 
and  in  so  doing  he  could  rely  upon  tbe  safe- 
ty of  tbe  place  to  which  be  was  called.  He 
was  not  required  to  then  make  a  critical  ex- 
amlnatioD.  Tbe  assurance  of  the  foreman 
was  sufBcient  for  his  protection  in  law. 
Chrlstlanson  v.  Pacific  Bridge  Co.,  27  Wash. 
SSZ,  68  Pac  191 ;  Hilgar  v.  Walla  Walla,  50 
Wash.  470.  97  Pac.  498,  9  L.  R.  A.  (N.  S.) 
867;  McKenzle  v.  North  Coast  Colliery  Co., 
55  Wash.  495,  104  Pac.  801 ;  Labatt  Master 
and  Servant,  I  440.  There  was,  therefore,  no 
merit  in  appellant's  motion  for  Judgment 

Tbe  alleged  rice  In  the  instructions  con- 
sists in  tbe  use  of  tbe  word  "could,"  In  say- 
ing to  the  Jury: 

"Yon  should  not  render  a  verdict  against 
the  defendant  in  this  case  because  the  place 
of  work  was  unsafe,  unless  you  find  from  the 
evidence  that  tbe  employer  could  have  taken 
some  action  which  would  have  rendered  the 
place  more  safe,  and  unless  yon  find  that 
socb  action  would  have  been  taken  by  a  rea- 
sonably prudent  employer." 

"In  regard  to  the  method  of  work,  you  are 
to  consider  tbe  method  of  work  with  refer- 
ence to  tbe  conditions  at  the  place  where  the 
work  was  being  done.  If  at  tbe  place  where 
tlie  work  was  being  done  the  method  used 
by  tbe  employer  was  as  safe  as  any  other 
that  could  baye  been  used.  It  would  be  your 
duty  to  find  that  the  employer  was  not  neg- 
ligent with  reference  to  the  method  of  work- 
ing." 

It  la  tme  that  tbe  test  of  appellant's  lia- 
bility in  this  connection  is  what  tbe  reason- 
ably prudent  man,  not  "could,"  but  "would" 
have  done  under  similar  conditions;  and 
the  nse  of  tbe  word  "could"  in  this  connec- 
tion was  unfortunate,  although  the  proper 
qualification  Is  given  in  the  first  two  instruc- 
tions. Appellate  courts,  however,  are  not 
Justified  In  reversing  Judgments  because  of 
tbe  use  of  an  improper  word  in  an  instruc- 
tion, unless  it  is  apparent  that  its  use  would 
mislead  or  confuse  the  Jury,  and  we  have 
often  held,  as  have  other  Jurisdictions,  that 


where  the  rules  and  tests  of  liability  are  cor- 
rectly given  to  the  Jury  by  the  court,  the  In- 
structions will  be  read  as  a  whole;  and  no 
error  will  be  found  because  of  tbe  use  of  an 
Improper  word  In  one  or  more  instances  un- 
less prejudice  Is  apparent. 

We  have  examined  each  of  the  Instruc- 
tions given,  and  find  the  court  In  correct  lan- 
guage defining  the  liability  of  the  appellant 
and  giving  the  true  tests  for  determining 
negligence  as  defined  in  tbe  following  in- 
struction: "In  determining  tbe  question  as 
to  whether  the  defendant  or  its  foreman  was 
negligent,  I  instruct  you  that  tbe  way  to  de- 
termine whether  a  man  has  been  negligent 
or  not  is  to  compare  what  was  done  by  such 
person — or  left  undone  by  him — with  what 
would  have  been  done  or  left  undone  by  a 
man  acting  with  ordinary  prudence.  If  a 
man  acts  as  an  ordinarily  prudent  man 
would  act  under  the  same  circumstances  and 
conditions,  there  Is  no  negligence.  If  a  man 
falls  to  act  as  an  ordinarily  prudent  man 
would  under  the  same  circumstances  and 
conditions,  there  is  negligence."  This  was  a 
clear,  apt  expression  of  the  true  rule,  and 
one  which  the  Jury  could  readily  understand 
and  easily  comprehend.  In  another  Instruc- 
tion the  court  told  the  Jury  "it  was  tbe  duty 
of  the  master  to  see  that  tbe  mine  was  prop- 
erly timbered,  and  if  you  sbould  find  from 
the  evidence  that  there  were  safe  and  nnsafe 
ways  of  timbering  tbe  mine  known  to  the 
defendant,  then  it  became  tbe  duty  of  tbe 
defendant  to  adopt  tbe  safe  way";  and  If 
the  safe  way  was  not  adopted  and  would 
have  been  with  reasonable  prudence,  tbe  de- 
fendant was  negligent.  Counsel  for  appel- 
lant critically  analyze  this  Instruction,  and 
think  tbey  find  a  poBsibllity  of  an  erroneous 
meaning.  We  see  no  error  in  It,  and  think 
Its  meaning  clear  and  capable  of  compre- 
hension by  tbe  Jury. 

Coming  to  tbe  testimony,  respondents  were 
permitted  to  show  that  pillar  drawing  was 
the  most  dangerous  work  in  the  mine.  We 
think  appellant's  objection  to  this  testimony 
Is  more  refined  than  real.  We  see  no  error 
in  it.  There  was  also  testimony  to  tbe  effect 
that  it  would  have  been  safer  to  have  left 
the  tall  of  the  pillar  In  place  and  gone  else- 
where and  mined,  when  it  was  discovered 
that  tbe  top  was  loose.  We  do  not  see  tbe 
relevancy  of  this  testimony,  but  can  see  no 
prejudice  to  appellant  In  its  admission. 

The  next  complaint  is  of  tbe  size  of  tbe 
Judgment.  Tbe  deceased  was  35  years  of 
age,  earning  fair  wages,  abd  had  accumulat- 
ed two  lots,  a  bouse,  and  a  two-acre  piece  of 
laud  in  Puyallup.  He  was  evidently  indus- 
trious and  thrifty,  and  we  can  find  no  reason 
to  disturb  the  verdict 

Judgment  affirmed. 

RUDKIN,  0.  J.,  and  DUNBAR  and 
CROW,  JJ.,  concur.  CHADWICK,  J.,  con- 
curs in  tbe  result  j 
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(61  Wash.  150)  

In  re  lilTTLEFIELD. 

(Supreme  Court  of  Washington.    Dec.  10,  1910.) 

1.  Physicians  and  Suboeons  (J  5*)— License 
— DENLAi  OF  Appucation  —  Appeal  —  Re- 
view. 

Laws  1909,  c.  192,  $  13,  provide*  that  on 
denial  by  the  State  Board  of  Medical  Examin- 
ers of  an  application  for  a  license  to  practice 
medicine  and  surgery,  the  applicant  may  appeal 
from  the  decision  to  the  superior  court  of  the 
county  in  which  the  last  general  meeting  of  the 
board  was  held,  prior  to  the  refusal  of  the  li- 
cense. Held,  that  on  such  appeal,  the  court  had 
jurisdiction  to  hear  the  merits  of  the  case  on 
trial  de  novo  and  itself  administer  the  provi- 
sions of  the  act. 

(BJd.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  {  5.*] 

2.  Phvsicians  and  Sobgeons  a  6*)— Appu- 
OATioN  TO  Pbaotice  —  Denial  —  Appeal — 
Recobd. 

Under  Laws  1909,  c.  192,  $  13,  providing 
for  an  appeal  to  the  superior  court  from  an 
order  of  the  board  of  medical  examiners,  deny- 
ing an  applicant  a  license  to  practice  medicine 
and  surgery  in  Washington,  the  secretary  of  the 
board,  within  10  days  after  service  of  the  notice 
of  appeal,  shall  transmit  to  the  clerk  of  the  su- 
perior court  to  which  the  appeal  is  taken  a  cer- 
tified copy,  under  the  seal  of  the  board,  of  the 
decision,  and  the  grounds  thereof,  in  case  of 
the  refusal  of  the  license,  and  that  the  clerk  of 
the  court  shall  docket  the  appeal,  which  shall 
stand  for  trial  in  all  respects  as  ordinary  civil 
actions,  and  like  proceedings  shall  be  had  there- 
on, and  that  the  case  shall  be  tried  de  novo,  it 
was  the  intention  of  the  Legislature  that  the 
evidence  generally  should  be  transmitted  to  the 
superior  court. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  I  5.*] 

3.  Appeal  and  Ebbok  (|  895*)— "Tbial  De 
Novo"— Issues. 

While  trial  de  novo  on  appeal  means  a  trial 
anew,  it  only  requires  a  new  trial  as  to  the 
questions  in  issue,  and  not  a  re-examination  of 
matters  concerning  which  there  was  no  dispute. 

[E2d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ii  364^-3648;  Dec.  Dig.  § 
896.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  p.  710&] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  O.  R.  Holcomb,  Judge. 

Application  by  Charles  W.  Littlefleld  for 
a  license  to  practice  medicine  and  surgery 
in  Washington.  The  application  having  been 
denied  by  the  board,  petitioner  appealed  to 
the  superior  court  ■where  a  Judgment  was 
entered  directing  the  issuance  of  the  license, 
from  which  the  board  appeals.    Affirmed. 

Howard  G.  Cosgrove  and  Hlgglns,  Hall  & 
Halverstadt,  for  appellant  E.  P.  Dole,  for 
respondent 

DUNBAR,  J.  Charles  W.  Littlefleld,  the 
respondent  filed  a  written  application  with 
the  board  of  medical  examiners  of  the  state 
of  Washington,  for  a  license  to  practice  med- 
icine and  surgery  in  this  state,  under  the  pro- 
visions of  chapter  192  of  the  session  laws  of 
the  state  of  Washington  for  1009.  An  ex- 
amination was  given  the  applicant  pursuant 


to  said  act,  and  upon  said  examination  the 
board  refused  to  grant  the  license  applied 
for.  Thereafter  the  applicant  appealed  to 
the  superior  court  for  King  county.  After 
hearing  the  case,  the  court  entered  Its  Judg- 
ment, directing  the  board  to  Issue  the  license 
applied  for.  The  court  made  findings  of  fact 
and  conclusions  of  law. 

The  record  shows  that  the  license  was  re- 
fused by  the  board  principally  for  the  reason 
that  the  applicant  did  not  obtain  a  rating 
equal  to  60  per  cent  on  the  subjects  of  his- 
tology, pathology,  and  general  diagnosis, 
which  be  was  required  to  obtain  under  the 
statute  before  a  license  could  issue  to  liim. 
The  other  subjects  upon  which  the  law  pro- 
vides for  an  examination  are  anatomy,  phys- 
iology, chemistry,  toxicology,  bacteriology, 
gynecology  and  obstetrics,  and  hygiene. 

It  is  the  contention  of  the  appellant  first 
that  the  court  had  no  Jurisdiction  to  hear 
this  case;  that  it  could  not  administer  the 
provisions  of  the  medical  act  as  applied  to 
appeals  from  orders  of  the  board  denying  a 
license  after  examination,  because  it  is  as- 
serted that  it  is  familiar  law  that,  if  the 
fourt  cannot  administer  the  law  on  a  subject 
brought  before  it  by  virtue  of  the  appellate 
statute,  the  court  has  no  Jurisdiction,  and 
many  cases  are  cited  to  sustain  this  an- 
nouncement of  the  law.  But  this  is  assum- 
ing the  very  question  at  issue.  It  seems  to 
us  that  under  the  statute  the  court  lias  the 
right  to  administer  the  provisions  of  the 
medical  act  for  the  statute  specially  provides 
for  an  appeal  from  the  decisions  of  the 
board. 

Section  13  of  the  act  provides:  "In  any 
case  of  the  refusal  or  revocation  of  a  license 
by  the  said  board  under  the  provisions  of 
this  act  the  applicant  whose  application  shall 
be  so  refused,  and  the  licentiate  whose  li- 
cense shall  be  so  revoked  by  said  board,  shall 
have  the  right  to  appeal  from  the  decision 
so  refusing  or  revoking  such  license  within 
thirty  days  after  the  filing  of  such  decision 
in  the  office  of  the  secretary  of  said  board, 
as  hereinbefore  in  this  act  provided.  Such 
appeal  shall  be  to  the  superior  court  in  and 
for  the  county  In  which  was  held  the  last 
general  meeting  of  said  board,  prior  to  the 
refusal  of  such  license,"  etc. 

And  provision  is  made  in  the  statute  for 
an  appeal  from  the  decision  of  the  superior 
court  to  the  Supreme  Court.  It  is  contended 
by  the  appellant  that  If  this  statute  is  to  be 
given  force  at  all.  It  must  be  construed  to 
the  effect  that  the  appeal  is  not  from  the 
facts  in  the  case  or  the  merits  of  the  case, 
so  far  as  the  examination  is  concerned,  but 
only  for  the  purpose  of  having  determined 
any  questions  of  law  arising  on  the  examina- 
tion or  In  connection  with  the  same.  But  the 
statute  is  a  general  one,  and  confers  the  gen- 
eral right  without  any  limitations  of  this 
kind.    So  far  as  the  statute  itself  is  concem- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexs* 
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ed.  It  does  not  remove  from  the  operation  of 
the  appeal  questions  of  fact,  any  more  than 
It  does  questions  of  law. 

But  it  is  insisted  that  it  must  be  construed 
with  reference  to  the  asserted  fact  that  it 
would  be  a  travesty  for  the  superior  court 
to  undertake  to  pass  upon  the  qualifications 
of  applicants  to  practice  medicine;  that  it 
would  resolve  itself  simply  into  the  hearing 
of  expert  testimony  on  questions  brought  be- 
fore the  court.  Difficulties  of  this  kind  are 
presented  in  the  trial  of  many  cases.  A  com- 
mon instance  is  where  a  defense  is  based  up- 
on the  alleged  Insanity  of  a  defendant  in  a 
criminal  action.  The  testimony  of  alienists 
and  other  scientists  Is  the  controlling  testi- 
mony in  the  case.  The  Legislature  evidently 
was  not  willing  to  leave  the  exclusive  and 
final  determination  .of  this  question  to  the 
discretion  of  the  examining  board,  but  evi- 
dently thought  that  Justice  and  public  policy 
demanded  that  there  should  be  a  review  of 
the  action  of  this  tribunal. 

It  is  true,  there  are  some  Inconsistencies  in 
the  act;  one  of  which  is  the  fact  mentioned 
by  the  appellant,  that  there  may  be  an  oral 
examination  which  it  would  not  be  possible 
to  transmit  in  the  record.  But  that  it  was 
Intended  by  the  Legislature  that  the  evidence 
generally  should  be  transmitted  to  the  su- 
perior court  Is  evident  from  the  provisions 
of  the  statute,  for  the  law  requires  that  the 
secretary  shall  within  10  days  after  the  serv- 
ice of  such  notice  of  appeal,  transmit  to  the 
derk  of  the  superior  court  to  which  such  ap- 
peal is  taken,  a  certified  copy,  under  the  seal 
of  said  board,  of  the  decision  of  said  board, 
and  the  grounds  thereof  in  the  case  of  the 
refusal  of  the  license;  that  the  cler^  of  the 
conrt  shall  docket  such  appeal  cases,  and 
tliat  they  shall  stand  for  trial  in  all  respects 
as  ordinary  civU  actions,  and  like  proceed- 
ings be  had  thereon.  It  also  provides  that 
npon  said  appeals  said  causes  shall  be  tried 
de  novo,  which  excludes  the  idea  advanced 
that  only  questions  of  law  shall  be  passed 
npon  by  the  superior  court.  It  provides  that 
the  examination  papers  shall  form  a  part  of 
the  records  of  the  board,  and  shall  be  kept 
on  file  by  the  secretary  for  a  period  of  one 
year  after  each  examination.  All  these  and 
other  provisions  of  the  statute  tend  to  show 
that  the  preservation  of  such  records  is  in 
the  interest  of  appeal. 

But  it  is  contended  by  the  learned  counsel 
for  the  appellant  that,  if  the  statute  is  to  be 
literally  construed,  the  proper  procedure  was 
not  followed  in  this  case,  for  the  court  only 
passed  upon  the  question  in  the  main  as  to 
whether  the  applicant  had  been  properly  rat- 
ed in  his  examination  on  the  subjects  of  his- 
tology, pathology,  and  general  diagnosis, 
whUe  the  other  subjects  on  which  the  appli- 
cant was  examined  were  not  examined  by 
the  superior  court;  that  a  trial  de  novo  is  a 
trial  anew,  and  that  a  trial  anew  means  the 


trial  of  all  the  questions  that  were  involved 
In  the  case  below.  But  it  seems  to  us  that 
this  is  not  a  broad  view  of  this  statute.  Un- 
doubtedly a  trial  de  novo  does  mean,  and  is 
generally  understood  to  mean,  a  trial  anew; 
but  It  means  anew,  of  course,  bnly  as  to  the 
questions  in  issue.  This  court  tries  equity 
causes  de  novo,  but  if  the  court  in  an  equity 
case  makes  findings  of  fact,  and  those  find- 
ings of  fact  are  not  excepted  to  and  no  issue 
is  tendered  concerning  them,  it  would  be  Idle 
for  this  court  to  spend  its  time  in  determin- 
ing whether  the  findings  were  properly  made. 
In  this  case,  so  far  as  the  respondent  Is  con- 
cerned, he  is  satisfied  with  the  rating  he  re- 
ceived on  the  other  subjects  of  examination, 
and  there  Is  no  objection  made  to  them  by 
the  appellant  So  that  they  are  really  not  in 
Issue  in  the  case,  and  the  case  was  tried  de 
novo  so  far  as  the  Issues'  were  concerned. 

In  some  minor  particulars,  such  as  the 
standing  of  the  college  from  which  the  ap- 
plicant received  his  diploma,  and  one  or  two 
other  technical  requirements  in  the  presenta- 
tion of  his  application,  some  little  objection 
Is  made  to  the  findings  of  the  court.  But  we 
are  satisfied  that  the  findings  were  substan- 
tially Justified  by  the  testimony. 

Finding  no  reversible  error,  the  Judgment 
will  be  affirmed. 

RUDKIN,  C.  J.,  and  CROW,  OHADWICK, 
and  MORRIS,  JJ.,  concur. 


(61  Wash.  213) 

STARCK  V.  WASHINGTON  UNION  OOAI/ 

CO. 
(Supreme  Court  of  Washington.    Dec.  14, 1910.) 

1.  Master  ano   Sebvant  (|   221*)— Asstncp- 
TioN  OF  Risk. 

Where  an  employ^  in  a  mine  complained 
that  the  roof  was  dangerous,  and  requested  that 
props  be  furnished,  and  the  foreman  inspected 
It  In  his  presence,  presumably  thoroughly,  as 
was  his  duty,  and  .assured  him  thnt  it  was  safe, 
1>ut  promised  to  furnish  props,  the  master  as- 
sumed the  risk  of  his  continuing  at  work  till 
props  were  furnished. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  C38-647;  Dec  Dig.  i 
221.*] 

2.  Master  and  Servant  (S  234*)— Injury  to 
Servant— CoKTRiBUTOKY  Negligence. 

Where  an  employ^  did  not  assume  the  risk 
of  continuing  at  work  in  a  mine,  because,  when 
he  complained  of  the  roof  t>eing  dangerous  and 
asked  for  props,  the  foreman  on  an  inspection 
told  him  it  was  not  dangerous,  but  promised  to 
furnish  props,  he  was  not  guilty  of  contributory 
negligence  in  merely  continuing  at  work ;  but 
only  some  negligence  in  the  manner  of  doing  the 
work,  which  was  the  proximate  cause  of  his  in- 
jury, would  make  him  guilty  of  contributory 
negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {$  C84~6S6;  Dec.  Dig.  | 
234.»] 

3.  Master  and  Servant  (5  270*)— Injury  to 
Servant — Negligence — Evidence. 

The  controlling  question  in  an  action  for 
injury  to  a  miner  from  the  fall  of  the  root  of 


•For  other  case*  see  same  topic  and  se«tlon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indvies 
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the  mine  being  whether  the  master  had  famished 
props  as  required,  evidence  of  any  trouble  the 
master  had  with  otlier  miners  in  the  matter  of 
putting  up  props  is  immaterial. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  913-827;  Dec.  Dig.  { 
270.*] 

4.  Triai,  (I  46»)—  Receptioh  of  Evidencb— 
Showing  Pobposb-^ueshonb  Ibbesjivant 
ON  Face. 

Defendant's  counsel,  in  an  action  against 
a  master  for  injury  to  an  employe  in  a  mine 
from  props  for  the  roof  not  bein^  furnished, 
having  aslced,  without  any  explanation  to  show 
its  relevancy,  the  question  whether  prior  to 
bringing  the  action  plaintift  presented  to  de- 
fendant any  claim  for  the  injury,  which  question 
on  its  face  is  not  relevant,  it  was  not  error  to 
sustain  an  objection  thereto,  evidently  made, 
and  understood  by  the  court  as  made,  on  the 
theory  that  it  was  not  necessary  as  a  matter  of 
statutory  requirement  that  the  claim  be  present- 
ed, though  the  question  might  have  been  permis- 
sible had  defendant,  explained  that  it  desired 
that  the  fact  that  no  claim  had  been  presented 
should  in  connection  with  the  facts,  as  claimed 
by  defendant,  that  plaintiff  at  a  coroner's  in- 
quest had  exonerated  defendant,  and  had  stated 
that  props  had  been  furnished,  be  considered 
as  circumstances  bearing  on  the  question  of 
plaintiff  having  sworn  falsely  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent. 
Dig.  SS  115-117 ;   Dec.  Dig.  §  46.»] 

5.  Masteb  and  Sebvant  (|  293*)— Mibixad- 
ino  instbuctions. 

Where  the  only  claim  of  negligence  was  fail- 
ure of  a  master  to  furnish  props  for  the  roof  of 
a  mine,  an  instruction  that  if  the  jury  found 
defendant  had  performed  its  statutory  duty,  as 
explained  to  them,  and  was  not  guilty  of  '^ny" 
negligence,  plaintiff  could  not  recover,  could  not 
have  misled  the  jury  to  understand  that  any 
negligence  other  than  in  respect  to  said  statu- 
tory duty  was  meant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  293.*] 

6.  Damages  (§  132*)— Pebsonai.  Injtjbt. 

A  verdict  of  120,000  for  injury  to  a  miner, 
37  years  old,  having  a  wife  and  five  children 
dependent  on  him,  will  not  be  disturbed  as  ex- 
cessive, there  being  credible  evidence  that  he  is 
left  a  brolcen  and  disjointed  wreclc,'  with  no 
hope  of  improvement,  and  with  nothing  to  look 
forward  to  but  suffering  and  embarrassments. 
[Ed.  Note.— For  other  ca'ses,  see  Damages, 
Cent.  Dig.  §§  372-385 ;   Dec.  Dig.  |  132.*] 

.  Department  2.  Appeal  from  Snperior  Court, 
Clarke  County;    Donald  McMaster,  Judge. 

Action  by  Bernard  Starck  against  the 
Washington  Union  Coal  Company.  Judgment 
for  plaintiff.    Defendant  appeals.     Affirmed. 

W.  W.  Cotton,  Arthur  C.  Spencer,  Jas.  P. 
Stapleton,  and  Ralph  E.  Moody,  for  appel- 
lant Owens  &  Flnck,  A.  L.  Miller,  and  Reyn- 
olds, BalUnger  &  Uutson,  for  respondent. 

DUNBAR,  J.  The  appellant  owns  and 
operates  a  coal  mine  in  Thurston  county.  In 
this  state,  and  the  respondent  was  employed 
to  work  in  such  mine.  While  working  he 
was  injured,  and  brought  this  action  against 
the  appellant  to  recover  damages  for  such 
Injury  In  the  sum  of  $25,475.  The  complaint 
alleges,  among  other  things,  that  on  the  5th 
day  of  May,  1909,  respondent  was  working 


In  a  room  or  tunnel  in  said  mine  by  excavate 
ing  coal,  earth,  and  stone  in  the  progress  of 
the  mining  operations  of  appellant;  that  in 
said  room  there  were  three  layers  or  ledges 
of  coal,  the  top  of  the  uppermost  of  whicli 
three  ledges  ran  to  the  roof  of  said  room; 
that  in  the  mining  of  the  coal  it  was  the 
custom  to  drUl  between  said  veins  or  ledges 
of  coal  for  a  distance  of  approximately  six 
feet  and  place  explosives  therein,  which  ex- 
plosives were  fired  at  night,  at  the  conclusion 
of  the  work  in  said  room,  for  the  purpose  of 
throwing  down  and  dislodging  the  coal  and 
materials  between  the  same,  and,  upon  re- 
suming work  the  following  day,  the  miners 
loaded  the  coal  and  material  into  cars  in 
said- room  to  be  taken  to  the  surface  of  the 
mine;  that  occasionally  the  explosives  would 
not  break  loose  all  of  the  upper  ledge  of  the 
coal,  and  a  portion  thereof,  not  exceeding 
six  feet  in  length,  would  be  left  adhering  to 
the  roof  of  said  room ;  that  respondent  was 
accustomed  to  prop  up,  not  merely  the  roof 
of  the  room,  but  also  such  coal  in  the  upper 
seam  or  ledge  which  might  adhere  to  tbe  roof; 
that,  unless  the  roof  and  tbe  coal  adhering 
thereto  were  properly  timbered  or  shored  up 
or  otherwise  supported,  tbe  coal  and  tbe 
roof  were  apt  to  fall,  and  were  very  danger- 
ous to  miners  working  in  the  room  mining 
the  coal;  that  on  and  prior  to  May  5,  1909, 
the  roof  of  said  room,  for  a  distance  of  ap- 
proximately 30  feet  from  tbe  working  of 
said  mine^  was  not  propped  up,  or  in  any 
way  timbered  or  shored  so  as  to  prevent  tbe 
same  from  falling;  that,  by  reason  of  said 
fact,  there  was  danger  that  said  roof  and 
coal  would  fall;  that  on  said  date  respond- 
ent complained  to  appellant's  foreman  that 
such  roof  was  dangerous,  and  requested  the 
foreman  to  furnish  timber  or  props  to  be 
used  in  securing  said  roof  and  making  it 
safe;  whereupon  appellant's  foreman  exam- 
ined said  roof,  and  pronounced  the  same 
safe,  and  assured  respondent  that  tbe  same 
was  safe  and  would  not  fall  upon  him ;  that 
again,  on  or  about  tbe  4tb  of  May,  1909,  re- 
spondent called  tbe  foreman's  attention  to 
tbe  condition  of  said  roof,  and  that  it  was 
not  propped  up,  and  again  requested  tbe 
foreman  to  furnish  him  with  timbers  for 
props  to  secure  said  root;  that  the  foreman 
again  assured  respondent  that  tbe  roof  was 
safe,  but  promised  to  send  props  to  said 
working  place  to  be  used  In  securing  said 
roof;  that  respondent  believed  and  relied 
upon  said  assurances  of  said  foreman  and 
upon  bis  promise  to  furnish  timbers  and 
props  to  secure  said  roof;  that  thereafter, 
and  on  the  5th  day  of  May,  1909,  there  being 
coal  from  said  upper  seam  or  ledge  adhering 
to  tbe  roof  of  said  room,  and  tbe  same  re- 
quiring to  be  timbered  or  propped  up,  re- 
spondent again  requested  tbe  foreman  to 
furnish  said  props  or  timbers ;  that  tbe  fore- 
man again  examined  said  roof  and  examined 
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said  coal,  and  Informed  respondent,  and  re- 
spondent believed,  that  the  roof  and  coal 
were  not  immediately  dangerous;  tbat  tbe 
foreman  thereupon  promised  to  fumisb  props 
and  timber  to  secure  said  roof  and  said  coal, 
and  respondent  relied  thereon,  and,  In  rely- 
ing upon  said  assurances  of  the  foreman, 
continued  to  work  in  the  mine;  tbat  tbe 
foreman  was  the  person  In  charge  of  that 
portion  of  the  mine  In  which  respondent 
was  worldng,  and  was  the  proper  agent  of 
an>dlant  to  fnmisb  props  and  timber  for 
the  use  of  said  working  place,  and  the  proper 
person  for  respondent  to  apply  to;  that 
neither  tbe  foreman  nor  any  other  agent  of 
appellant,  nor  appellant,  furnished  any  timber 
for  use  as  prttps  whatever  to  hold  up  or 
secure  said  roof  or  prevent  it  from  falling, 
nor  did  appellant  ke^  a  sufliclent  supply, 
or  any  supply,  at  the  mines  so  that  the 
workmen  therein  might  be  able  to  properly 
secure  tbe  roof  of  said  mine ;  tbat  all  these 
facta  were  on  the  5th  day  of  May,  1909,  and 
during  all  the  time  of  their  continuance,  well 
known  to  appellant  and  bis  foreman,  but 
that  respondent  relied  upon  said  assurance 
of  the  foreman  that  the  said  place  of  work 
was  safe,  and  upon  his  promise  to  supply 
props  to  bold  up  said  roof,  and,  believing 
■aid  assurance  and  promise^  continued  to 
work  at  said  place  until  the  happening  of 
the  accident  The  complaint  further  sets 
out  the  nature  of  the  accident  and  tbe  dam- 
iges  arising  therefrom;  the  accident  being 
caused  by  the  caving  In  and  falling  upon 
respondent  of  the  coal  from  the  roof.  The 
answer  denied  the  failure  of  the  appellant 
to  famish  respondent  with  props  as  requir- 
ed by  law,  alleged  that  tlie  respondent  and 
his  fellow  servant,  who  was  killed  at  tbe 
time  of  the  Injury  to  tbe  respondent,  were 
on  tbe  day  of  the  falling  of  said  top  coal 
and  the  injury  co.'nplalned  of  warned  by  the 
foreman  of  tbe  mine  and  by  other  workmen 
in  the  mine  tbat  it  was  unsafe  for  them  to 
oontinne  work  under  such  overhanging  coal, 
and  tbat  they  should  prop  up  the  same,  and 
alleged  negligence  on  the  part  of  tbe  respond- 
ent, that  the  dangers  and  risks  of  working 
under  this  coal  at  the  place  described  in  the 
complaint  were  open,  obvious,  and  apparent 
and  understood  by  respondent,  and  were 
voluntarily  assumed  as  the  risk  and  danger 
incident  to  his  employment,  and  that  it  was 
tbe  duty  of  tbe  respondent  to  use  the  timbers 
furnished  bim  by  appellant  in  propping  up 
and  timbering  tbe  overhanging  coal  as  the 
work  progressed.  Tbe  affirmative  matter  in 
the  defense  was  denied  by  tbe  reply,  and  up- 
on these  issues  the  cause  went  to  trial  by  a 
Jury,  and  verdict  In  favor  of  the  respondent 
for  $20,000  resulted.  The  ordinary  motions 
were  made  before  verdict  After  the  return 
of  tbe  verdict,  a  motion  for  new  trial  was 
made  and  refused.  Judgment  entered,  and  ap- 
peal followed. 

The  first  assignment  of  error  is  tbat  the 
amended  complaint  falls  to  state  tacts  suffi- 


cient to  constitute  a  cause  of  action  against 
the  appellant,  because  it  shows  upon  its  face 
that  whatever  injury  respondent  suffered 
was  caused  through  bis  own  want  of  care 
and  prudence,  and  through  his  own '  negli- 
gence, and  tliat  he  directly  contributed  there- 
to and  was  guilty  of  contributory  negligence ; 
that  when  tbe  respondent  stated  that  be 
was  accustomed  to  prop  up,  not  merely  the 
roof' of  said  room,  but  also  such  coal  of  tbe 
upper  seam  or  ledge  which  might  adhere  to 
said  roof,  and  tbat  unless  such  roof  and  said 
coal  adhering  thereto  were  properly  tim- 
bered or  shored  up,  or  otherwise  supported, 
it  created  a  dangerous  condition ;  that  condi- 
tion and  other  statements  of  tbe  complaint 
wlilch  we  have  set  forth  conclusively  show 
tbat  it  was  no  surprise  to  tbe  respondent 
that  the  coal  adhering  to  the  roof  fell  upon 
him,  for  he  kneiv  tbat  it  was  likely  to  do  Just 
what  it  did,  and  expected  that  It  would  do 
so;  tbat  tbe  matters  and  things  stated  in 
the  complaint  conclusively  show  contributory 
negligence  on  tbe  part  of  tbe  respondent  as 
a  matter  of  law.  Appellant  cites  Oreen  t. 
Western  American  Company,  80  Wash.  87,  70 
Pac.  310,  and  Narramore  v.  Cleveland,  etc.. 
By.  Co.,  96  Fed.  298,  37  C.  C.  A.  499,  48  I* 
R.  A.  68,  to  sustain  this  contention.  It  is 
contended  by  tbe  appellant  that  the  matters 
and  things  set  forth  in  the  complaint  could 
be  brought  to  the  knowledge  of  tbe  respond- 
ent only  by  observation  of  the  roof,  and,  that 
being  true,  the  respondent  was  in  a  better 
position  to  observe  them,  working  continuous- 
ly in  the  room  with  the  coal,  than  was  tbe 
foreman;  that,  if  tbey  were  in  such  a 
dangerous  situation,  it  must  be  brought  to 
the  attention  of  the  foreman  by  such  casual 
observation  as  one  in  his  position  would 
make  in  passbig.  in  and  through  said  room, 
and  that  the  danger  would  therefore  be 
much  more  apparent  to  an  experienced  miner 
who  was  all  the  time  in  the  room  working 
at  the  coal.  There  are  two  sufficient  answers 
to  this  contention.  The  first  is  tbat  it  ig- 
nores tbe  rule,  which  is  well  established  in 
this  court  and  in  practically  all  the  courts 
in  the  Union,  that  the  servant  has  a  right 
to  rely  upon  representations  of  tbe  master 
that  the  dangerous  condition  of  which  tbe 
servant  notifies  tbe  master  will  be  corrected. 
This  doctrine  proceeds  upon  the  theory  that 
the  promise  of  tbe  master  to  amend  con- 
stitutes an  implied  contract  on  his  part  that 
he  will  be  responsible  for  the  safety  of  the 
servant  so  far  as  the  safety  of  the  place  is 
concerned;  or,  in  other  words,  tbat  he  will 
assume  tbe  risk  incident  to  working  in  the 
particular  place.  It  is  true  the  complaint 
says  that  the  roof  had  become  dangerous, 
and  no  doubt  it  was  the  belief  of  the  re- 
spondent that  the  roof  was  dangerous.  But, 
upon  reporting  tbe  danger  to  the  foreman, 
this  promise  was  made  with  the  assurance 
on  the  part  of  tbe  foreman  that  tbe  roof 
was  safe.  Tbat  assurance  was  made  after 
an  examination  by  tbe  foreman  in  the  pres-  . 
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ence  of  the  respondent,  and  upon  that  as- 
Burance  and  promise  respondent  unquestion- 
ably bad  a  rigtit  to  rely.  Nor  should  the 
examination  made  by  the  foreman  under 
such  circumstances  have  been  a  casual  ex- 
amination or  observation.  His  duty  was  to 
inspect,  not  casually,  but  thoroughly,  and  It 
was  upon  the  presumedly  thorough  inspec- 
tion that  the  respondent  had  a  right  to  rely. 
Nor  do  we  think  that  the  allegations  of 
this  complaint  bring  it  within  the  cases  cited 
to  sustain  it.  It  is  true  that  in  Green  y. 
Western  American  Company,  30  Wash.  87, 
70  Pac.  310,  which  was  the  first  case  in  this 
Jurisdiction  to  lay  down  the  rule  that  the 
master  assumed  the  risk  where  the  statutory 
requirements  in  regard  to  safe  place  and  ap- 
pliances had  not  been  compiled  with,  there 
were  some  expressions  used  by  the  court 
which  might  readily  lead  to  the  conclusion 
that  the  doctrine  claimed  for  it  by  the  appel- 
lant was  true,  viz.,  that  while  the  plaintifC  in 
an  action  for  damages  in  a  case  brongbt 
under  the  statute  for  violation  of  failure  to 
guard,  or  make  safe,  would  not  be  held  to 
have  assumed  the  risk,  he  would  be  held  to 
have  been  guilty  of  contributory  negligence 
for  working  in  an  unsafe  place.  But  this 
doctrine  certainly  never  was  intended  by 
the  court  to  be  carried  so  far  as  to  hold  that 
a  plaintiff  would  be  held  guilty  of  contribu- 
tory negligence  for  working  in  a  place  where 
he  would  not  be  held  to  have  assumed  the 
risk  in  working.  No  court  would  trifle  with 
the  rights  of  a  litigant  to  such  an  extent 
as  to  hold  that  he  could  recover  in  a  given 
case  because  he  did  not  assume  the  risk  of 
working  in  a  certain  place,  and  then  hold 
that  he  could  not  recover  because  he  was 
guilty  of  contributory  negligence  in  working 
in  that  certain  place.  This,  would  be  allow- 
ing words  and  terms  to  control  a  principle. 
If  the  contention  of  the  appellant  were  to  be 
sustained.  It  would  destroy  the  logic  of  the 
decision  in  Oreen  v.  Western  American  Com- 
pany, supra,  for  In  that  case  the  complaint 
was  in  principle  identical  with  that  in  the 
case  at  bar.  That  was  a  coal  mine  case 
where  the  plaintiff  had  been  injured  by  the 
falling  of  the  coal,  for  the  reason  that  the 
walls  had  not  been  propped,  exactly  as  in 
the  case  at  bar.  In  that  case  the  complaint 
also  showed,  as  in  this,  that  It  became  nec- 
essary to  timber  and  prop  the  cross-cut 
where  the  plaintiff  was  working,  so  as  to 
protect  him  from  falling  coal  and  rock,  and 
that  he  requested  the  pit  boss  to  furnish  him 
with  timbers  to  be  used  as  props  for  the 
purpose  of  protecting  himself,  but  that  the 
pit  boss,  as  in  this  case,  requested  the  plain- 
tiff to  proceed  to  bis  working  place,  assur- 
ing him  that  the  place  was  safe  and  did  not 
need  and  require  timbers,  but  that  he  would 
shortly  furnish  the  plaintiff  with  timbers  to 
prop ;  that,  by  reason  of  such  representation 
on  the  part  of  the  pit  boss,  he  went  ba<^  to 
work;  that  by  reason  of  the  failure  of  the 
pit  boss  to  furnish  the  props  the  coal  fell 


and  he  was  Injured.  It  would  be  difficult  to 
distlngulsb  the  complaint  in  that  case  In 
principle  from  the  complaint  in  the  case  at 
bar. 

Narramore  v.  Cleveland)  etc.,  Ry.  Co.,  su- 
pra, which  Is  the  case  upon  which  the  Green 
Case  to  a  large  extent  was  founded,  does  not 
sustain  appellant's  contention.  It  is  true 
that  it  was  there  said  that  many  authorities 
hold  that  contributory  negligence  was  a  de- 
fense to  an  action  arising  from  the  violation 
of  a  statutory  duty,  and  that  was  undoubt- 
edly the  proper  view,  citing  cases  to  sustain 
that  rule.  There  can  be  no  question  but  that 
cases  might  arise  where  contributory  negli- 
gence would  be  an  element  in  the  case  avail- 
able to  the  defendant,  but  the  two  proposi- 
tions have  no  real  relation  to  each  other. 
One  relates  to  the  risks  assumed  by  an  em- 
ploy£  in  entering  into  a  given  service,  and 
the  other  to  the  vigilance  to  be  exercised  by 
the  employ^  under  certain  circumstances; 
that  is  to  say,  that  the  servant  may  be  guilty 
of  contributory  negligence  in  a  case  where 
the  master  has  neglected  or  refused  to  per- 
form a  statutory  duty,  but  the  negligence 
has  no  relation  to  the  place,  but  must  be 
negligence  in  the  doing  of  some  independent 
act  on  the  part  of  the  servant,  which  is  the 
proximate  cause  of  his  injury.  It  must  be 
borne  in  mind,  however,  that  it  is  this  in- 
dependent act  of  the  servant.  Instead  of  the 
danger  of  the  place  or  of  the  machinery, 
which  causes  the  accident  This  view  has 
been  sustained  by  this  court  in  Hall  v.  West 
&  Slade  Mill  Co.,  39  Wash.  447,  81  Pac.  915, 
which  was  the  first  case  affirming  the  doc- 
trine announced  In  the  Green  Case.  There 
it  was  said:  "But  it  will  hardl>  do  to  say 
that  an  employe  is  guilty  of  contributory 
negligence  for  merely  working  in  a  danger- 
ous place  when  be  does  not  assume  the  risk 
of  injury  for  working  therein.  It  is  true 
that  in  such  cases  contributory  negligence 
and  assumption  of  risk  approximate,  and  it 
is  difficult  to  draw  a  line  between  them,  but 
we  think  that,  to  convict  an  employe  of  con- 
tributory negligence  for  working.  In  a  place 
where  he  does  not  assume  the  risk  of  injury 
it  must  me  shown  that  be  did  not  use  care 
reasonably  commensurate  with  the  risk  to 
avoid  Injurious  consequences;  In  other  words, 
that  it  was  some  negligent  act  of  his  own 
that  caused  his  Injury,  and  not  alone  the 
dangers  of  bis  situation."  In  Doyle  v.  Great 
Northern  R.  Co.,  43  Wash.  558,  86  Pac.  861, 
the  court  said:  "Having  determined  that  re- 
spondent did  not  assume  the  risk  as  a  matter 
of  law,  the  question  of  contributory  negli- 
gence based  thereon  Is  necessarily  decided." 
In  Johnson  v.  Far  West  Lumber  Co.,  47 
Wash.  492,  92  Pac.  274,  it  was  held  that  an 
employe  who  works  about  machinery  after 
having  notice  that  it  is  not  guarded  as  re- 
quired by  the  factory  act,  and  the  risk  of 
which  condition  he  does  not  assume,  is  not 
thereby  guilty  unless  the  injury  is  caused  by 
a  negligent  act  of  his  own,  and  not  alone  by 
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the  danger  of  blB  situation.  This  must  be 
the  true  and  only  distinction.  We  therefore 
conclude  that  the  complaint  was  sufficient 
in  this  case  to  place  the  defendant  upon  trial. 

There  was  no  error  upon  the  part  of  the 
court  in  sustaining  objection  to  the  question 
to  witness  Needham:  "What  do  you  know  of 
your  own  knowledge  as  to  the  trouble,  if  any 
there  was,  had  there  with  compelling  the  mi- 
ners to  put  up  props?"  The  controlling  ques- 
tion in  this  case  was  whether  the  appellant 
had  famished  the  props  as  required.  The 
fact  that  the  appellant  may  have  had  trouble 
with  other  miners  in  this  regard  would  in 
no  way  bind  the  respondent 

It  is  also  earnestly  contended  that  the 
conrt  erred  in  sustaining  objection  to  the 
following  question  to  the  witness  Needham: 
"Did  he,  or  any  one  In  his  behalf,  ever  pre- 
sent a  claim  to  you  or  to  the  company  for 
Us  Injuries  in  this  case  prior  to  the  filing 
of  the  complaint  In  this  case?"  The  follow- 
ing objection  was  made  by  Mr.  Ballinger, 
counsel  for  respondent:  "We  object  on  the 
ground  of  not  material,  not  relevant,  not  re- 
sponsive to  any  issue  in  this  case  whether 
Mr.  Starck  has  presented  any  dalm  to  the 
company  prior  to  the  bringing  of  the  suit." 
The  objection  was  sustained  and  exception 
noted.  The  contention  of  the  appellant  is 
that  Inasmuch  as  the  testimony  was  exceed- 
ingly conflicting,  as  It  Is  claimed  that  at  the 
coroner's  inquest  the  respondent  exonerated 
the  appellant  from  any  blame  for  the  acci- 
dent and  stated  that  props  had  been  furnish- 
ed, and  that  if  he  had  not  presented  a  claim 
between  the  time  of  the  accident  and  the 
bringing  of  the  action  which  we  believe  was 
aome  four  months,  these  would  be  circum- 
stances which  the  Jury  would  have  a  right 
to  consider  tending  to  show  that  the  respond- 
ent had  sworn  falsely  upon  the  hearing  of 
this  cause.  It  might  be  possible  that  under 
some  circumstances  a  question  of  this  kind 
would  throw  light  upon  the  case  and  the 
point  in  Issue.  But  this  question.  If  such 
was  its  purpose,  was  not  brought  to  the  at- 
tention of  the  court  or  the  counsel  for  re- 
spondent It  evidently  was  the  understand- 
ing of  the  court  and  of  counsel  for  respond- 
ent that  the  objection  was  made  simply  upon 
the  theory  that  it  was  not  necessary  as  a 
matter  of  statutory  requirement  for  this 
claim  to  have  been  presented,  as  It  is  requir- 
ed to  be  in  damage  cases  against  municipal 
coriKtratlons.  Counsel  for  appellant  was  con- 
tent to  simply  ask  the  question  without  en- 
lightening the  court  as  to  its  relevancy.  On 
its  face  it  was  not  relevant  and  we  think 
It  would  be  doing  a  great  Injustice  to  reverse 
this  case,  because  the  question  was  properly 
objected  to  so  far  as  its  object  was  indicated. 

Objection  la  made  to  many  of  the  Instruc- 
tions given  by  the  court  and  the  refusal  of 
the  court  to  give  instructions  offered.  Ap- 
pellant sets  forth  many  general  principles  of 
law  governing  and  controlling  instructions, 
citing  cose^  to  sustain  those  principles;   but 


from  an  examination  of  the  instructions  giv- 
en and  refused  we  think  such  principles  were 
respected  by  the  court  In  this  case.  In  con- 
sidering the  instructions  given,  and  request- 
ed and  refused,  the  appellant  directs  the 
court's  attention  to  requested  instruction  No. 
7,  refused  by  the  court  and  to  instruction  No. 
16,  given  by  the  court  Requested  instruc- 
tion No.  7  was  as  follows:  "I  further  charge 
yon  that  the  law  requires  the  defendant  to 
furnish  suflBcient  timbers  for  props  with 
which  to  safeguard  the  roofs  above  wher» 
the  plaintiff  is  working,  and  if  the  defend- 
ant has  failed  to  do  that,  and  the  plaintiff 
has  been  put  to  an  election  whether  he  will 
go  ahead  and  risk  the  danger  or  quit  work- 
ing, and  he  concludes  to  go  ahead  and  work. 
It  becomes  a  question  as  to  whether  In  so 
doing  he  acted  with  due  care  or  recklessly 
exposed  himself  to  obvious  and  Imminent 
danger.  If  while  In  the  exercise  of  due  care 
he  is  injured  by  reason  of  the  fact  that  the 
company,  after  request  willfully  failed  to 
furnish  sufficient  or  snitable  timbers  with 
which  to  prop  the  roof,  his  injury  Is  then  due 
to  a  violation  of  the  statute  on  the  part  of 
the  company  and  they  are  resiwnslble.  On 
the  other  ^and,  if  the  danger  is  obvious  and 
imminent  and  it  is  nothing  but  recklessness 
for  the  plaintiff  to  have  exposed  himself  to 
It  then  I  charge  you  that  the  law  will  not 
permit  the  plaintiff  to  recover  for  the  Injury 
in  that  event  is  due  directly  to  his  own  lack 
of  ordinary  prudence." "  It  will  be  seen  that 
the  contention  in  this  instruction  was  the 
same  contention  that  was  made  by  the  appel- 
lant, which  we  have  discussed,  In  relation 
to  the  sufficiency  of  the  complaint  However, 
instruction  No.  16  given  by  the  court  was  as 
follows:  "Xou  are  Instructed  that  one  of  the 
defenses  set  forth  in  the  answer  Is  that  the 
dangers  of  the  working  place  where  plaintiff 
claims  to  have  been  injured  were  open  and 
apparent  to  him  and  were  known  to  him, 
and  that,  by  working  In  said  place,  he  assum- 
ed the  risk  thereof.  I  Instruct  you  that  If 
you  find  from  the  evidence  that  defendant 
performed  Its  statutory  duty,  as  hereinbefore 
defined  to  you  in  these  instructions,  and  was 
not  guilty  of  any  negligence,  and  that  there 
still  remained  a  peril  and  risk  to  the  plain- 
tiff at  said  working  place,  and  that  the  same 
was  open  and  apparent  to  plaintiff,  or  known 
to  him,  or  that  he  had  such  notice  thereof 
that  a  man  of  ordinary  prudence  under  like 
circumstances  would  have  discovered  such 
danger,  then  plaintiff  did  assume  the  rl&  of 
such  danger  and  If  he  was  thereby  injured 
he  has  no  redress;  but  if  you  find  from  the 
evidence  that  the  danger  to  plaintiff  at  said 
working  place.  If  any,  was  caused  by  the 
neglect  of  defendant  to  perform  its  said  stat- 
utory duty,  If  it  did  fail  to  perform  the  stat- 
utory duty  and  that  It  was  by  reason  of  such 
negligence  that  plaintiff  was  Injured,  If  he 
was  Injured,  then  you  are  instructed  that 
plaintiff  did  not  assume  the  risk  of  injury 
through  such  neglect"    It  seems  to  us  that 
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the  appellant's  rights  were  guarded  In  an  i 
exceedingly  liberal  manner  in  this  Instruc- 
tion, and  that  the  only  objection  that  can  be 
raised  to  it  is  the  very  technical  objection 
as  to  the  use  ot  the  word  "any"  in  the  early 
port  of  the  instruction..  It  Is  contended  by 
the  appellant  that  there  was  no  other  negli- 
gence than  the  negligence  of  neglecting  to 
perform  Its  statutory  duty  in  relation  to  the 
fumishlDg  of  props,  and  that  nnder  the  in- 
struction the  court  authorized  the  Jury  to 
consider  the  question  as  to  whether  appel- 
lant had  been  guilty  of  some  other  negli- 
gence, thereby  authorizing  the  Jury  to  take 
into  consideration  a  fact  that  was  not  in  the 
pleadings  and  particularly  not  In  the  evi- 
dence, and  that  the  instruction  was  there- 
fore erroneous.  But  we  think  this  is  too 
narrow  a  construction  to  place  upon  this  in- 
struction. There  was  probably  an  unfor- 
tunate use  of  the  word  "any,"  but  we  think 
the  Jury  well  understood,  when  the  court 
said,  "I  instruct  you  if  you  find  from  the 
evidence  that  the  defendant  performed  its 
statutory  duty,  as  hereinbefore  defined  to 
you  In  these  Instructions,  and  was  not  guil- 
ty of  any  negligence,"  that  the  court  had 
reference  not  to  any  other  negligence,  but 
any  negligence  in  not  performing  Its  stat- 
utory duty  as  thereinbefore  defined.  If  Judg- 
ments were  reversed  for  every  little  mistake 
made  in  the  use  of  language  by  courts  while 
Instructing  Juries,  the  wheels  of  Justice 
would  be  effectually  blocked. 

The  court  further  instructed  the  Jury  as 
follows,  in  No.  14  of  the  instructions,  which 
Is  also  objected  to  by  the  respondent:  "You 
are  Instructed  that  if  you  find  that  the  de- 
fendant failed  and  neglected  to  keep  a  suf- 
ficient supply  of  timber  at  the  mine  where 
plaintiff  was  workhig  required  for  use  as 
props  so  as  to  enable  plaintiff  to  properly  se- 
cure the  said  workings  from  caving  In,  and 
failed  and  neglected  to  send  down  into  the 
mine  such  props  as  were  required  and  to  de- 
liver the  same  at  the  entrance  of  the  work- 
ing place,  then  you  are  instmcted  that  plain- 
tiff cannot  l>e  held  to  have  assumed  the  risk 
of  such  danger,  if  any,  as  you  may  find  there 
was,  of  injury  to  him  from  the  caving  in  of 
his  working  place,  for  want  of  such  props, 
nor  can  you  under  such  circumstances  ascribe 
to  plaintiff  contributory  negligence  solely  by 
reason  of  the  fact  that  he  worked  in  said 
place,  if  be  did  so  work,  unless  the  peril  of 
working  there,  if  any  was  so  obvious  or  Im- 
minent that  any  man  of  ordinary  prudence 
would  not  have  worked  there  under  like  cir- 
cumstances, but.  if  yon  find  that  such  dan- 
ger was  so  obvious  and  Imminent  that  no 
man  of  ordinary  prudence  would  incur  it, 
then  I  charge  you  that  the  law  will  not  per- 
mit the  plaintiff  to  recover."  This  instruc- 
tion surely  went  as  far  as  any  court  has  ever 
gone  in  protecting  the  interests  of  the  de- 
fendant, and  the  court  made  the  distinction 


which  this  court  has  made  when  It  said: 
"Nor  can  you  under  such  circumstances  as- 
cribe to  plaintiff  contributory  negligence  sim- 
ply by  reason  of  the  fact  that  he  worked  in 
said  place,  if  he  did  so  work." 

Many  other  assignments  of  error  are  made 
in  relation  to  the  instructions,  but  they  are 
principally  based  upon  the  reason  alleged  to 
support  the  assignment  that  the  complaint 
did  not  state  a  cause  of  action.  There  was 
but  one  issue  in  this  case,  viz.,  the  negligence 
charged  that  the  appellant  did  not  perform 
its  statutory  duty.  The  instructions  squarely 
placed  that  question  before  the  jury.  Both 
the  theory  of  the  appellant  and  the  theory 
of  the  respondent  in  relation  to  that  ques- 
tion were  fairly  presented.  No  errors  can  be 
discerned  In  the  giving  or  refusing  instruc- 
tions, nor  in  the  admission  or  rejection  of 
testimony.  The  question  at  issue  was  prop- 
erly submitted  to  the  Jury,  and  they  decided 
it  against  the  appellant 

There  is  one  remaining  question  which  has 
given  us  more  trouble.  The  Judgment  is  for 
$20,000,  and  a  Judgment  of  this  magnitude 
in  a  case  of  this  kind  will,  and  should  al- 
ways, challenge  the  attention  of  the  court, 
and  compel  the  closest  scrutiny  of  the  testi- 
mony on  which  the  verdict  In  this  respect  is 
based.  But,  after  sudi  scrutiny,  we  are  un- 
able to  say  that  the  amount  of  the  verdict 
was  any  indication  of  passion  or  prejodlce 
on  the  part  of  the  Jury,  or  that  it  was  more 
than  would  reasonably  compensate  the  re- 
spondent for  the  Injuries  sustained  and  (he 
suffering  imposed.  The  respondent  at  the 
time  of  the  injury  was  37  years  old,  and  had 
a  wife  and  five  children  deiiendtng  upon  him 
for  support  We  will  not  attempt  to  describe 
his  condition  In  detail,  but  if  the  testimony 
of  unimpeached  doctors,  who  are  evidently 
physicians  of  ability  and  standing  and  stran- 
gers to  the  respondent  is  to  be  credited,  to 
say  nothing  of  the  testimony  of  the  respond- 
ent he  is  left  a  broken  and  disjointed  wreck, 
with  no  hope  of  improvement,  and  with  noth- 
ing to  look  forward  to  but  suffering  and  em- 
barrassments. Appellant  offered  no  testimony 
on  the  subject  of  the  injury.  Under  such 
circumstances  we  would  not  be  justified  In 
interfering  with  the  verdict  of  the  Jury. 

The  Judgment  will  be  affirmed. 

RUDKIN,  O.  J.,  and  MORRIS,  CHAD- 
WICK,  and  CROW,  JJ.,  concur. 


(61  Wash.  195) 
NORTHERN  PAC.  RT.  CO.  ▼.  a   EJ. 
8LADB  LUMBE^t  CO. 

(Supreme  Court  of  Washington.    Dec.  12, 1910.) 
Navigable    Waters    (I    88*)  —  Access    to 

WHABP— INTEEFERENCE. 

The  owner  of  upland  purchased  from  the 
state  the  tide  lands  in  front  of  them  out  to 
deep  water,  no  harbor  line  having  been  eatab- 
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Uabed,  and  ballt  a  wharf  at  the  edge  of  deep 
water.  A  .railroad  company  subsequently  built 
a  drawbridge  adjoining  the  wharf  so  close  that 
the  draw  could  not  be  opened  while  a  vessel  was 
lying  at  tbe  wharf.  Held,  that  the  wharf  own- 
0*8  right  to  have  vessels  load  at  the  wharf  could 
Dot  be  enjoined  by  the  railroad  without  com- 

KnsaUon,  though  the  bridge  had  the  sanction 
tb  of  the  state  and  federal  authorities. 
[Ed.   Note. — For  other   cases,   see   Navigable 
Water*,  Cent  Dig.  U    228-238;    Dec.  Dig.  { 

Radkin,  C.  J.,  and  Goae,  J.,  dissenting. 

En  Bane.  Appeal  from  Superior  Court, 
Cbehalis  County ;   Mason  Irwin,  Judge. 

Action  by  tlie  Northern  Pacific  Railway 
Company  to  enjoin  the  S.  El.  Blade  Lumber 
Company  from  Interfering  with  the  opening 
and  closing  of  a  drawbridge.  Judgment  for 
defendant,  and  plaintiff  appeals.    Alflrmed. 

George  T.  Reid,  J.  W.  Quick,  and  John  0. 
Hogan,  for  appellant  Bridges  &  Brnener, 
for  respondent 

CROW,  J.  This  actioi&  was  commenced  by 
the  Northern  Pacific  Railway  Company 
against  the  S.  B.  Blade  Lumber  Company  to 
enjoin  tbe  defendant  from  interfering  with 
the  opening  and  closing  of  a  drawbridge. 
From  an  order  of  dismissal,  the  plaintiff  has 
appealed. 

The  material  facts  are  undisputed.  The 
Wishkah  river,  tributary  to  Grays  Harbor 
and  subject  to  tidal  flow,  is  navigable  for  sea- 
going vessels  to  and  above  the  dty  of  Aber- 
deen. The  appellant  corporation,  a  common 
carrier,  engaged  in  Interstate  commerce,  owns 
and  operates  a  line  of  railroad  extending 
from  Grays  Harbor  to  Centralia  and  Tacoma, 
where  It  makes  connections  extending 
through  Washington  and  other  states.  Bhort- 
ly  after  October,  1897,  under  a  iwrmlt  from 
the  Secretary  of  War,  appellant  constructed 
a  drawbridge  across  tbe  river  in  tbe  city  of 
Aberdeen,  and  maintained  and  used  the  same 
untU  January,  1008.  On  April  20,  1907,  the 
Secretary  of  War  Issued  to  appellant  a  per- 
mit for  the  erection  of  a  permanent  steel 
bridge,  and  permission  to  place  a  temporary 
wooden  bridge  on  the  stream  for  use  during 
its  construction,  which  was  commenced  in 
January,  1908.  The  swinging  arms  of  the 
temporary  bridge  and  the  new  steel  bridge 
are  each  31  feet  and  10  Inches  longer  than 
the  arm  of  the  old  bridge.  Respondent  lum- 
ber company  owns  certain  upland  and  tract 
13  of  Aberdeen  tide  land  Immediately  in  front 
thereof,  on  the  bank  of  the  river.  Its  tide 
land  extends  from  its  upland  to  the  deep 
waterway,  and  both  tracts  lie  immediately 
north  of  appellant's  railroad.  Respondent 
and  its  predecessors  were  owners  of  the  up- 
land for  many  years  prior  to  July  10,  1907, 
when  it  procured  from  the  state  title  to  the 
tide  land  by  exercising  its  preference  right  to 
purchase  immediately  after  a  plat  of  the 
Aberdeen  tide  lands  had  been  filed   in  the 


office  of  the  State  Land  Commissioner.  On 
the  east  side  of  the  river,  immediately  north 
of  and  contiguous  to  appellaut'9  railroad, 
respondent  built  a  wharf  partly  upon  its  up- 
land and  partly  upon  its  tide  land.  The 
outer  or  west  line  of  this  wharf  is  Identical 
with  the  Inner  or  east  line  of  deep  water, 
there  being  no  established  harbor  area.  For 
many  years  respondent  has  owned  and  op- 
erated a  sawmill  on  Its  upland,  and  has  used 
its  wharf  for  loading  and  unloading  seago- 
ing vessels.  By  reason  of  the  length  of  tbe 
arms  of  tbe  temporary  wooden  bridge  and 
the  steel  bridge,  appellant  could  not  open  or 
close  the  same  while  a  vessel  was  lying  in 
the  stream  alongside  of  respondent's  wharf, 
immediately  north  of  and  contiguous  to  the 
railroad,  although  the  shorter  arm  of  the  old 
bridge  could  always  be  opened  and  closed  at 
such  times.  Prior  to  the  commencement  of 
this  action  the  respondent  frequently  placed 
and  permitted  vessels  to  remain,  for  load- 
ing and  unloading  at  its  wharf,  immediately 
north  of  appellant's  right  of  way,  thereby 
preventing  appellant's  opening  and  closing  Its 
bridge  and  moving  its  trains.  Appellant 
thereupon  commenced  this  action  to  restrain 
the  respondent  from  thus  interfering  with  Its 
bridge  and  trains.  A  temporary  restraining 
order  was  granted,  and  the  steel  bridge  was 
completed.  On  final  trial  a  permanent  in- 
junction was  denied,  the  action  was  ila- 
missed,  but  the  trial  court  permitted  the  ap- 
pellant to  file  a  supersedeas  bond  and  con- 
tinue the  temporary  restraining  order  during 
the  pendency  of  this  appeal. 

The  sole  question  before  us  is  whether  the 
appellant  having  constructed  its  bridge  under 
tbe  authority  of  section  8670,  Rem.  &  BaL 
Code,  and  the  permit  of  the  Secretary  of 
War,  is  entitled  to  interfere  with  respond- 
ent's use  of  ita  wharf,  without  compensating 
it  for  resulting  damages.  Appellant,  citing 
EUsenbach  ▼.  Hatfield,  2  Wash.  St  236,  26 
Pac.  539,  12  L.  R.  A.  632,  Harbor  Lin» 
Com'rs  V.  State,  2  Wash.  St  630,  27  Pac.  550, 
Mulr  V.  Johnson,  40  Wash.  06,  94  Pac.  899, 
Brace-Hergert  Mill  Co.  v.  State,  49  Wash. 
326,  95  Pac.  278,  Grays  Harbor  Boom  Co. 
V.  Lownsdale,  64  Wash.  83,  102  Pac.  1041, 
104  Pac.  267,  Lownsdale  v.  Grays  Harbor 
Boom  Co.,  54  Wash.  542,  103  Pac.  833,  and 
other  cases  from  this  court,  contends  that,  if 
tbe  state  be  the  absolute  owner  and  propri- 
etor of  the  beds  and  shores  of  all  Its  navi- 
gable waters,  subject  only  to  the  right  of 
Congress  to  regulate  Interstate  commerce,  no 
owner  of  any  bordering  land  can  have  a  right 
of  access  to  deep  water ;  that  the  respondent 
having  no  such  right  Is  not  entitled  to  re- 
cover damages  for  appellaut'e  obstruction  of 
tbe  stream,  under  tbe  authority  of  the  state 
and  the  war  department  and  that  any  such 
Impairment  of  respondent's  access  to  its 
wharf  over  the  stream  Is  damnum  absque  In- 
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juria.  Under  the  conceded  facts,  we  think 
this  contention  cannot  be  sustained.  Re- 
spondent owns  and  holds  not  only  the  abso- 
lute fee-simple  title  to  the  upland,  but  also 
a  fee-simple  title  to  the  tide  land,  formerly 
owned  by  the  state,  upon  which  the  wharf 
is  now  constructed.  The  outer  line  of  the 
tide  land  and  wharf,  its  private  property,  is 
coincident  with  the  inner  line  of  the  water- 
way, and  there  is  no  harbor  area.  Its  wharf 
therefore  abuts  upon  deep  water,  and  is  ac- 
cessible to  seagoing  vessels.  Although  the 
state  established  and  platted  the  tide  lands, 
It  refused  to  establish  any  harbor  area.  Hav- 
ing thus  established  and  platted  tide  lands 
which  extend  to  and  border  upon  the  water- 
way, it  has  sold  to  respondent  every  right 
it  held  in  and  to  such  lands,  and  now  holds 
no  right  to  any  intervening  harbor  area.  By 
virtue  of  the  Improvement  and  location  of  the 
tide  land  and  respondent's  ownership  there- 
of, it  (the  respondent)  has  acquired  a  right 
of  access  to  its  wharf  over  the  navigable  wa- 
ters, which  Interferes  with  no  Intervening 
right  of  the  state.  The  cases  cited  by  appel- 
lant are  not  pertinent.  In  the  Eiseubacb 
Case,  which  the  others  follow,  it  was  held 
tliat  an  upland  owner  had  no  right  of  access 
to  navigable  waters,  for  the  reason  that  the 
tide  land  or  shore  land  lying  between  such 
upland  and  the  deep  water  belonged  to  the 
state,  that  the  recognition  of  any  such  right 
of  access  in  the  upland  owner  would  Impair 
the  stated  title,  and  interfere  with  its  ab- 
solute ownership  over,  and  control  of,  its 
tide  or  shore  lands.  In  this  action  respond- 
ent has  acquired  the  tide  land  which  extends 
to  the  deep  waterway,  and  owns  the  same 
in  fee  simple.  There  is  no  intervening  land 
or  harbor  area  between  it  and  deep  water. 
In  the  absence  of  facts  and  conditions  upon 
which  the  Elitenbach  Case  was  predicated,  its 
doctrine  ceasns  to  be  applicable,  and  on  the 
facts  now  before  us,  respondent  should  be 
held  to  have  a  right  of  access  to  its  wharf 
located  on  IIh  own  land  and  contiguous  to 
the  deep  water,  and  that  the  same  is  a  val- 
uable property  right.  In  Mulr  v.  Johnson, 
supra,  we  buid:  "As  early  as  the  case  of 
EHsenbach  v.  Hatfield,  2  Wash.  St.  236  [26 
Pac.  539,  12  I*  R.  A.  632],  this  court  held 
that  the  ovmer  of  uplands  bordering  on  nav- 
igable waters  as  such  bad  no  riparian  or 
littoral  rights  in  such  waters  as  would  ena- 
ble him  to  maintain  an  injunction  from  in- 
terference therewith.  This  holding  was  bas- 
ed on  the  ground  that  between  the  boundary 
of  the  upland  and  the  navigable  waters  prop- 
er there  were  shore  lands  which  belonged  to 
the  state,  and  to  which  all  riparian  and  lit- 
toral rights  attached,  and  the  state,  or  its 
grantee  after  it  conveyed  the  lands,  had  the 
sole  right  to  complain  of  obstructions  placed 
between  the  lands  and  the  navigable  waters 
of  the  river,  lake,  or  other  body  of  water 
upon  which  they  bordered." 
^f  the  grantee  of  the  state  has  the  right 


to  complain  of  snch  obstructicms,  It  Is  appar- 
ent that  the  respondent,  being  such  «.  grantee, 
has  the  right  to  complain  in  this  action.  If 
appellant  can,  under  permission  granted  by 
the  Secretary  of  War,  so  extend  the  arm  of 
its  bridge  as  to  interfere,  without  compensa- 
tion, with  respondent's  access  to  a  portion 
of  its  wharf,  there  is  no  logical  reason  why 
it  may  not  in  like  manner  completely  destroy 
all  access  to  the  wharf  and  insist  that  the 
injuries  resulting  to  the  respondent  are  dam- 
num absque  injuria.  It  is  our  view  that  no 
case  heretofore  decided  by  this  court  con- 
templates or  warrants  any  such  holding.  As 
no  tide  land,  harbor  area,  or  other  property 
of  the  state  intervenes  or  lies  between  the 
respondent's  wharf  and  the  deep  waterway, 
we  hold  the  respondent  has  a  special  property 
right  of  access  to  the  wharf  which  cannot  be 
taken,  damaged,  or  destroyed  without  com- 
pensation. 
The  Judgment  is  affirmed. 

DUNBAR,  PARKER,  MOUNT,  MORRIS, 
CHADWICK,  and  FUIXERTON,  JJ.,  concur. 

RUDKIN,  C.  J.  (dissenting).  The  majority 
opinion  holds  that  a  drawbridge,  construct- 
ed over  a  public  navigable  stream  of  the 
state  and  of  the  United  States,  by  authority 
of  both  the  state  and  the  United  States,  can- 
not be  operated  or  maintained  without  the 
consent  of  the  owner  of  private  property 
abutting  on  the  stream.  This  is  contrary  to 
my  conception  of  the  law,  and  I  find  nothing 
In  the  majority  opinion  to  ctiange  my  views 
or  convince  me  of  my  error.  I  have  always 
supposed  that  a  sovereign  state  had  absolute 
control  and  dominion  over  the  public  navi- 
gable waters  within  its  borders,  and  that  the 
individual,  as  against  the  sovereign,  had  nei- 
ther property  nor  property  rights  therein. 
Such  was  the  conclusion  of  the  Supreme 
Judicial  Court  of  Maine  in  Frost  v.  Washing- 
ton County  R.  Co.,  96  Me.  76,  51  Atl.  806, 
59  L.  R.  A.  68,  after  a  full  review  of  the  au- 
thorities, and  in  that  conclusion  I  fully  con- 
cur.   The  court  there  said: 

"2.  The  plaintiff  further  contends  that 
even  if  the  trestle  in  Its  present  condition  is 
a  lawful  structure,  and  Is  lawfully  main- 
tained by  the  defendant  company,  he  has  nev- 
ertheless suffered  much  pecuniary  loss  from 
the  action  of  the  defendant  company  In  build- 
ing and  maintaining  it,  and  should  be  reim- 
bursed therefor  by  the  company.  He  con- 
cedes that  the  company  has  not  taken,  nor 
even  touched,  any  of  his  tangible  property, 
real  or  personal.  The  trestle  Is  three-fourths 
of  a  mile  distant  from  the  property  described 
in  this  suit  Bat  the  closing  of  the  channel 
by  the  trestle  has  undoubtedly  reduced  the 
earning  powers  to  selling  value  of  his  prop- 
erty on  the  cove,  and  has  lessened  the  profits 
of  the  business  he  was  carrying  on  tliere.  He 
claims  he  has  a  cause  of  action  against  the 
railroad  company  for  the  injury  thus  done  to 
his  property  and  business. 
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•This  claim  cannot  be  sustained.  The  only 
right  of  the  plaintiff  Interfered  with  by  the 
defendant  company  was  his  right  of  naviga- 
tion by  water  in  and  ont  of  the  cove  through 
the  diannel.  This  right  of  the  plaintiff,  how- 
ever, was  not  his  private  property,  nor  even 
his  private  right.  It  could  not  be  bought, 
sold,  leased,  or  Inherited.  He  did  not  earn 
it,  create  it,  or  acquire  it  He  did  not  own 
it  as  against  the  sovereign.  The  right  was 
the  right  of  the  public,  the  title  and  control 
being  tn  the  sovereign  in  trust  for  the  pub- 
lic and  for  the  benefit  of  the  general  pub- 
lic, and  not  for  any  particular  Individual. 
The  plaintiff  only  shared  in  the  public  right. 
He  bad  no  right  against  the  public.  The 
sovereign  had  the  absolute  control  of  it,  and 
conld  regulate,  enlarge,  limit,  or  even  de- 
stroy it,  as  he  might  deem  best  for  the  whole 
pnblic;  and  this  without  malting  or  provid- 
ing for  any  compeusatlon  to  such  Individuals 
as  might  be  inconvenienced  or  damaged  there- 
by. The  sovereign  cannot  take  private  prop- 
erty for  public  uses  without  providing  for 
Just  compensation  to  its  owner,  but  this  con- 
stitutional provision  does  not  limit  the  power 
of  the  sovereign  over  public  rights.  If,  in 
the  evolution  of  life  and  commerce,  the  sov- 
ereign comes  to  believe  that  the  public  good 
will  be  increased  by  the  creation  of  some  new 
or  additional  means  of  communication  and 
commerce  at  the  expense,  or  even  sacrifice, 
of  some  older  one  enjoyed  merely  as  a  pub- 
lic right,  the  sovereign  can  so  ordain  even 
to  the  detriment  of  individuals.  If,  in  the 
Judgment  of  the  sovereign,  a  railroad  across 
a  navigable  channel  of  water,  and  complete- 
ly obstructing  its  navigation,  is  of  more  bene- 
fit to  the  public  than  the  navigation  of  the 
channel,  he  has  the  unrestricted  power  to 
thus  close  the  channel  to  navigation,  without 
making  compensation  to  those  who  had  been 
wont  to  use  it.  E^rery  individual  making  use 
of  a  merely  public  privilege  must  bear  in 
mind  that  he  may  be  lawfully  deprived  of 
that  privilege  whenever  the  sovereign  deems 
it  necessary  for  the  public  good,  and  he  must 
order  his  business  accordingly.  Unless  the 
person  authorized  by  statute  to  obstruct  or 
close  a  navigable  channel  is  required  by  the 
statute  to  make  compensation  to  persons  in- 
jured by  such  action,  he  is  under  no  legal  ob- 
ligation to  do  so.  In  such  case  the  incon- 
venience and  loss,  however  great,  are  dam- 
num absque  injuria.  The  company  has  dam- 
aged the  plaintiff,  but  it  has  not  wronged 
him.  The  defendant  comj^any  has  not  Inter- 
fered with  the  private  property  nor  private 
rights  of  the  plaintiff.  It  has  lawfully,  by 
express  authority  from  the  sovereign,  merely 
abridged  the  use  of  a  public  right  which  was 
within  the  exclusive  control  of  the  sovereign. 
For  this  lawful  act  It  is  not  obliged  to  make 
any  compensation  to  the  plaintiff,  any  more 
-  tlian  to  all  other  persons  who  might  have  oc- 


casion, however  seldom,  to  navigate  the  chan- 
nel. 

"The  authorities  which  support  the  forego- 
ing statement  of  the  law  are  numerous  and 
uncontradicted.  We  cite  a  few  only:  Spring 
V.  Russell.  7  Me.  273;  Rogers  v.  Railroad 
Co.,  35  Me.  319;  Gowen  v.  Railroad  Ck).,  44 
Me.  140;  Brooks  v.  Improvement  Co.,  8Z 
Me.  17,  19  AO.  87,  7  L.  R.  A.  460,  17  Am. 
St.  Rep.  459;  Miller  v.  City  of  New  York,. 
109  U.  S.  3^,  3  Sup.  Ct.  228,  27  L.  Ed.  9n : 
Oilman  v.  Qty  of  Philadelphia,  3  Wall.  713,^ 
18  L.  Kd.  96;  Pound  v.  Turck,  95  TJ.  S.  459, 
24  L.  Ed.  525;  Hamilton  v.  Railroad  Co., 
119  U.  8.  280,  7  Sup.  Ct  206,  30  L.  Ed.  393  r 
Escanaba  &  L.  M.  Transp.  Co.  v.  City  of 
Chicago,  107  U.  S.  678,  2  Sup.  Ct  185,  27  L. 
Ed.  442;  Cardwell  v.  Bridge  Co.,  113  U.  S. 
205.  5  Sup.  Ct.  423,  28  L.  Ed.  959 ;  Scranton 
T.  Wheeler,  179  U.  S.  141,  21  Sup.  Ct  4a 
45  L.  Kd.  126. 

"It  follows  that  the  plaintiff  has  no  legaT 
claim  to  compensation,  and  cannot  sustain 
the  action.  We  regret  that  the  plaintiff  ha» 
been  damaged  by  this  new  railroad  being 
lawfully  built  across  the  channel  he  was 
wont  to  use,  but  he  is  only  one  of  many- 
thousands  who  are  being  individually  dam- 
aged every  day  by  the  frequent  lawful  chang- 
es in  the  means  and  methods  of  manufacture 
and  commerce,  and  yet  cannot  be  said  to 
be  wronged  by  illegal  acts." 

The  Judgment  of  the  court  below  should 
be  reversed,  with  directions  to  grant  a  per- 
manent injunction  as  prayed. 

GOSE,  J.  I  concur  in  the  view  expressed 
by  the  Chief  Justice. 


(61  Wash,  ssny 
WEST  V.  SHAW  et  al. 
(Supreme  Court  of  Washington.    Dec.  14,  1910.)' 

1.  IdcENSEs  (J  61»)— Reai,  Pbopebtt— Revo- 
cation. 

A  license  to  cross  real  property  can  be  re- 
voked by  the  owner  either  by  a  notice  warning 
off  trespassers,  or,  as  to  a  particular  person,  by 
commanding  bim  not  to  go  on  ttie  property,  or 
by  tying  the  gate  by  which  licensees  were  ac- 
customed to  go  on  it. 

[EA.    Note.— For    other  cases,    see   UcenseSr 
Cent.  Dig.  f  124 ;   Dec.  Dig.  §  61.*] 

2.  Negligence  (§  33*)— Condition  of  Land- 
— Duty  to  Tbespassebs. 

As  a  rule,  tiie  only  duty  owing  by  a  land- 
owner to  trespassers  is  to  refrain  from  wanton- 
ly or  willfully  injuring  tbem;  he  not  being  re- 
quired to  keep  the  premises  in  a  safe  and  suit- 
able condition  for  use  by  them. 

[Eki.  Note.— For  otlier  cases,  see  Negligence, 
Ctent.  Dig.  if  45-47;    Dec.  Dig.  {  33.»] 

3.  Negligence  (|  139*)— Injdbies  from  Use 
OF  Realty — Actions — Instructions. 

In  an  action  for  personal  injuries  sustained" 
by  plaintiff,  while  going  over  defendant's  land 
to  an  adjoining  liouse,  by  inadvertently  stepping 
into  a  post  hole  dug  by  defondant  for  the  pur- 
pose of  erecting  a  fence  on  the  boundary  agreed 
upon   by   the   adjoining  owner  and  defendant. 
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tlere  was  evidence  that  plaintiff  and  defendant 
had  discussed  the  question  ot  ttie  boundary,  and 
d.fendant  had  ordered  plaintiff  to  keep  off  his 
premises,  and  had  put  up  a  warning  against 
trespassers,  which  had  been  torn  down,  and 
that  an  hour  or  so  before  the  accident  a  work- 
man digging  the  post  holes  had  tied  the  gate  in 
the  fence  of  the  adjoining  lot,  which  had  been 
generally  used  by  persons  going  over  defendant's 
lot  to  the  adjoining  bouse.  Defendant  request- 
ed instructions  that  if  plaintiff  was  warned  by 
defendant  to  keep  off  bis  premises  before  the 
injury  occurred,  and  afterwards  came  thereon 
without  express  or  implied  invitation,  she  was  a 
trespasser,  and  defendant  only  owed  her  the 
duty  of  refraining  from  willfully  injuring  her, 
and  that  a  landowner  is  under  no  duty  to  tres- 
passers except  to  refrain  from  wantonly  or 
recklessly  injuring  them  after  discovering  their 
peril.  Held,  that  it  was  error  to  refuse  the  re- 
quested instructions. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |§  371-377 ;   Dec.  Dig.  |  13§.*] 

4.  Triai.  (8  203*)— iNSTBCcnoNS. 

A  party  has  a  right  to  have  bis  theory  of 
the  case  presented  by  proper  instructions  re- 
quested, if  there  is  evidence  tending  to  support 
his  theory. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  477-479;   Dec.  Dig.  !  203.*] 

Department  2.  Appeal  from  Superior 
Court,  Clarke  County;  W.  W.  McCredie, 
Judge. 

Action  by  Jennie  L.  West  against  William 
Shaw  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed,  and 
new  trial  ordered. 

Miller  &  Crass,  for  appellants.  R.  H.  Back, 
for  respondent 

CHADWICK,  J.  Appellants  and  a  family 
named  Richter  were  adjoining  lot  owners. 
The  lot  belonging  to  the  Richters  had  been 
fenced.  The  home  of  respondent  was  to  tbe 
east  of  tbe  Richters.  Tbe  Elcbter  tract  was 
bounded  on  tbe  north  and  west  by  roads  or 
streets,  but  for  a  long  time  a  gate  had  been 
maintained  In  their  south  fence,  through 
which  a  path  led  ont  on  to  the  unfenced  lots 
of  the  appellants.  There  was  testimony  tend- 
ing to  show  that  this  pathway  and  gate  had 
been  used  generally  by  those  going  into  or 
coming  away  from  the  Richter  home  for  such 
a  length  of  time  and  under  such  circumstanc- 
es as  would  imply  a  license  or  consent  to  its 
use.  The  appellants  and  tbe  Richters  had 
some  dispute  as  to  tbe  true  line  dividing 
their  tracts,  and  finally  agreed  that  it  should 
be  nine  feet  north  of  the  line  fence  thereto- 
fore erected,  thus  placing  It  within  the  in- 
closure.  Appellants  accordingly  caused  post 
boles  to  be  dug  preparatory  to  moving  tbe 
fence.    Tbe  work  was  begun,  but  was  not 

completed  on  tbe  day  of  December, 

1905.  On  the  evening  of  that  day  respond- 
ent went  to  tbe  Richter  home  to  borrow  some 
article  of  neighborly  Interchange,  and  in  do- 
ing so  inadvertently  stepped  into  a  post  bole 
which  had  been  dug,  but  left  unguarded  by 
tbe  workmen.    She  alleges  that  she  sustained 


Injuries,  and  from  a  verdict  In  her  favor 
this  appeal  is  prosecuted. 

Many  errors  are  assigned,  most  of  them 
going  to  the  Instructions  given  or  refused. 
Assuming  that  the  instructions  will  be  re- 
cast upon  another  trial,  we  shall  discuss 
only  such  as  we  deem  materially  prejudicial. 
One  of  tbe  defenses  was  that  respondent  was 
a  trespasser.  There  was  testimony  to  the  ef- 
fect that  respondent  and  appellant  William 
Shaw  had  discussed  tbe  question  of  the 
boundary  line,  and  that  Mr.  Shaw  bad  or- 
dered respondent  to  keep  off  of  his  premises; 
that  be  bad  put  up  a  notice  warning  all  tres- 
passers off  of  tbe  property,  but  tbat  it  had 
l>een  torn  down;  and  tbat  one  of  those  en- 
gaged in  digging  the  post  boles  had  securely 
tied  tbe  gate  with  a  rope  when  be  quit  work 
between  4  and  6  o'clock  in  tbe  afternoon. 
The  accident  occurred  about  5  o'clock.  Up- 
on the  duty  owing  to  a  trespasser  by  tbe 
owner  of  land,  the  court  instructed  the  Jury 
as  follows: 

"A  party's  liability  to  trespassers  depends 
upon  the  owner's  contemplation  of  the  like- 
lihood of  their  presence  on  the  premises,  and 
the  probability  of  injuries  from  contact  with 
conditions  existing  there. 

"If  the  owner  of  land  digs  a  dangerous 
pitfall  or  excavation  in  a  passageway  or 
pathway  used  by  people  in  going  to  and  from 
a  residence  and  known  by  the  excavators 
to  be  so  used,  or  reasonably  could  be  antici- 
pated or  contemplated  that  it  was  and  would 
be  so  used,  then  the  owner  will  be  liable  for 
a  failure  to  take  reasonable  precautions  to 
prevent  injury  to  any  person  passing  along 
said  pathway  with  due  care,  whether  he  be 
a  trespasser  or  a  licensee.  A  failure  to  take 
such  reasonable  precautions  will  be  gross 
or  wanton  negligence. 

"Wanton  negligence  is  th^  failure  of  one 
charged  with  a  duty  to  exercise  an  honest 
effort  in  the  employment  of  all  available 
means  to  prevent  injury." 

These  instructions  were  excepted  to,  and 
the  following  Instructions  were  requested  by 
appellants: 

"If  you  find  that  plaintiff  was  warned 
by  defendants  to  keep  off  of  their  premises, 
and  particularly  the  premises  where  tbe  in- 
Jury  is  alleged  to  have  occurred,  then  you 
are  instructed  that,  if  after  belig  so  warned, 
plaintiff  came  onto  defendants'  property 
without  invitation,  express  or  ipiplied.  she 
was  a  trespasser,  and  defendants  owed 
her  no  duty  except  to  refrain  from  willfully 
injuring  her." 

"You  are  Instructed  that  tbe  rule  applica- 
ble to  trespassers  Is  tbat  tbe  proprietor  upon 
whose  land  tbe  trespasser  enters  is  under 
no  duty  towards  the  trespasser,  except  that 
of  refraining  from  wantonly  or  recklessly 
Injuring  him,  after  discovering  his  trespass 
or  peril." 

It  Is  clear  that  the  trial  Judge  mlscon- 
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ceived  the  law  pertaining  to  the  duty  which 
appellants  owed  to  respondent,  in  the  event 
that  the  jury  found  she  went  upon  the  prem- 
ises of  the  appellants  in  defiance  of  their  or- 
ders. The  pathway  was  not  a  public  way, 
but  was  used  by  the  express  or  implied  per- 
mission of  the  owners  of  the  property;  and 
the  most  that  could  be  claimed  by  any  one 
was  that  the  circumstances  of  its  use  had  been 
racb  that  it  operated  as  an  Implied  invita- 
tion to  the  public  to  use  It  A  revocation 
of  this  license  or  permission  could  be  mani- 
fested in  either  of  the  ways  set  up  by  ap- 
pellants— ^by  notice,  command,  or  by  tying 
the  gate.  "The  general  rule  is  that  no  duty 
exists  towards  trespassers  except  that  of  re- 
fraining from  wantonly  or  willfully  Injur- 
ing them.  The  principle  that  owners  of  prop- 
erty are  bound  to  see  that  persons  lawfully 
on  such  premises  are  not  injured  does  not 
extend  to  those  who  are  on  the  premises 
without  right  or  without  permission.  So  the 
owner  of  land  Is  under  no  obligation  or  du- 
ty as  to  a  mere  trespasser  to  keep  his  prem- 
ises in  a  suitable  condition.  The  mere  main- 
tenance of  a  dangerous  nuisance  on  one's  in- 
closed premises  gives  no  right  of  action  to 
one  who  without  necessity  and  without  the 
owner's  invitation  express  or  implied  enters 
on  such  premises  and  la  injured  thereby." 
29  Cya  442.  As  we  read  the  Instructions, 
appellants  were  denied  the  right  the  law 
gives  them  of  having  the  court  Instruct  up- 
on the  theory  of  the  defense  tendered  in  the 
answer  and  sustained  in  some  degree  by  com- 
petent testimony.  Every  litigant  has  a  right 
to  have  hla  theory  of  the  case  presented  to 
the  Jnry.  State  v.  Messner,  43  Wash.  206, 
86  Pac.  636. 

The  Judgment  of  the  lower  court  Is  revers- 
ed, and  a  new  trial  ordered. 

RDDKIN,  C  J.,  and  MORRIS,  DUNBAR, 
and  CROW,  JJ.,  concur. 


,       (tt  Wash.  U8) 

COOK  V.  DANAHER  LUMBE3R  CO. 

(Supreme  Court  of  Washington.    Dec.  7,  1010.) 

1.  Master  and  Sebvari  ({  217*)— Injubt  to 
Skbvant  —  Violation  o»  Factobt  Act  — 
Question  fob  Court. 

An  employ^  in  a  sawmill,  to  clean  up  waste 
accomalating  about  machinery  and  puish  it  to  a 
conveyor  chain  carrying  the  same  away,  work- 
ed re^larly  on  both  sides  of  an  unguarded 
revolvmg  shaft.  At  times  it  became  necessary 
to  move  waste  pieces  which  lodged  under  the 
chain.  The  chain  was.  according  to  the  em- 
ployes testimony,  less  than  three  feet  from  the 
shaft  which  was  about  waist  high  to  a  man 
of  ordinary  heij;ht,  and  according  to  the  mas- 
ter's evidence  the  chain  was  42  inches  from 
the  shaft.  The  employ^  leaned  over  the  shaft 
to  remove  material  caught  in  the  conveyor 
chain  and  his  coat  was  caught  on  the  revolving 
shaft,  causing  personal  injury.  Held,  as  a  mat- 
ter of  law,  that  the  master  failed  to  guard  the 
shaft,  as  required  by  the  factory  act  of  190.5 


(Laws  1906,  c.  84),  so  that  the  defense  of  as- 
sumption of  risk  was  unavailable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  U  674r-ti00;  Dec.  Dig.  I 
217.»J 

2.  Master  and  Servant  ({  286*)— Oitabdino 
MAcinNEBT— Statutes. 

Where  reasonable  minds  cannot  differ  on 
the  proposition  that  a  master  should  have  guard- 
ed machinery,  as  required  by  the  factory  act 
of  HW5  (Laws  1905,  c  84),  requiring  employers 
to  guard  machinery  dangerous  to  employes  in 
the  performance  of  their  duty,  the  court  must 
decide  the  question,  as  a  matter  of  law  and 
rule,  that  the  servant  injured  by  unguarded  ma- 
chinery may  recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  iS  101(^1050;  Dec.  Dig.  S 
i30.*J 

3.  Master  and  Sebvant  (§  121*)— Guabdino 
Machinebt— Statutes. 

The  liability  of  a  master  for  injury  to  a 
servant  by  coming  in  contact  with  unguarded 
machinery  is  not  limited  to  employes  working 
with  the  machinery,  but  it  is  enough  that  in  the 
performance  of  such  work  as  an  employe  has 
to  do  it  is  possible  for  him  to  be  injured  by 
machinery  which  should  be  guarded,  as  required 
by  the  factory  act  of  1905  (Laws  1005,  c.  84). 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  228-231;  Dec  Dig.  | 
121.*1 

4.  Masteb  and  Servant  (|  289*)— Injury  to 
Sbbvant  —  Conthibutobt  Nboliobncb  — 
Question  for  Jubt. 

Whether  an  employ*  injured  by  coming  in 
contact  with  an  unguarded  shaft  which  the  mas- 
ter, as  required  by  the  factory  act  of  1005 
(Laws  1905.  c.  84),  should  have  guarded,  was 
guilty  of  contributory  negligence  held,  under  the 
evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1089-1132;  Dec.  Dig. 
I  289.*] 

6.  Master  and  Servant  (S  289*)— Injury  to 
Servant  —  Contributobt    Neolioencb  — 
Question  fob  Jubt. 
Whether  an  employS  Injured  by  coming  in 

contact  with  an  unguarded  shaft  knew  of  the 

key  seat  in  the  shaft  or  could  have  seen  it  held, 

under  the  evidence,  for  the  jury. 
[E3d.  Note.— For  other  cases,  see  Master  and 

Servant  Cent   Dig.   {|  1089-1132;    Dec.  Dig. 

I  289.*] 

6.  Tbial  (I  248*)  —  iNSTBucnoNS— Abstbact 
Pbopositions. 

The  court,  as  a  general  rule,  should   not 
instruct  in   the   abstract,   but  whether  an   in-" 
atruction   is   abstract   must   be   determined    by 
reference   to  the  evidence  and  to  the  instruc- 
tions as  a  whole. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Jl  582,  583 ;    Dec.  Dig.  {  248.*] 

7.  Tbial  (8  248*)  —  Instructions— Abstract 
Propositions. 

Where,  in  an  action  for  injuries  to  an  em- 
ploye, the  court  defined  the  issues  and  submit- 
ted the  defense  of  a  choice  between  places  to 
work.  It  was  not  error  to  follow  the  charge  with 
an  abstract  proposition  of  law  that  if  there 
were  two  ways  and  neither  one  was  safe,  and 
one  was  safer  than  the  other,  it  was  for  the 
Jury,  if  they  were  equally  available  and  speedy. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  582,  583;   Dec.  Dig.  §  24&*] 

a  Master  and  Sebvant  ({  290*)- Ihjubt  to 
Servant— Contributobt  Nbolioence. 
An  instruction.  In  an  action  for  injuries 
to  an  employe  that  the  way  to  determine  whether 
the  employe  was  nei;ligent  is  to  compare  what 
was  done  by  him  with  what  would  have  been 


*For  other  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Sep'r  Indexss 
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done  by  a  man  acting  with  ordinary  prudence, 
and  that  tlie  jur^  should  consider  all  the  facts, 
including  the  evidence  of  the  age,  experience, 
knowledge,  intelligence,  and  opportunity  for 
knowledge  of  the  employ^,  properly  submitted 
the  test  of  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ^i  1180-1194;  Dec.  Dig. 
i  296.*] 

9.  Dauaoes  (8  100*)  —  Pebsowai.  Injubies  — 
Klementb. 

The  measare  of  damages  for  impairment 
of  earning  capacity  is  the  difference  between 
the  earning  capacity  before  and  after  the  ac- 
cident, and  this  depends  not  only  on  the  actual 
earning  capacity,  but  on  the  use  made  of  it. 

[Bid.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {§  237-241;    Dec  Dig.  |  100.*] 

10.  Appeal  and  Ebbob  ({  1067*)— Hariclesb 

EBHOB— iRSTBtrCTONB. 

Where  the  character  and  extent  of  personal 
injuries  were  such  that  there  was  no  proba- 
bility that  another  jury  would  return  a  verdict 
for  a  sum  less  than  was  returned,  the  refusal 
to  charge  that  in  determining  the  extent  of  the 
impairment  of  ^laintifTs  earning  capacity,  the 
Jury  might  consider  what  he  had  been  earning 
in  the  past  and  the  probabilities  of  what  his 
earnings  would  have  been  in  the  future,  if  he 
bad  not  been  hurt,  including  the  physical  con- 
dition of  plaintiff  at  the  time  of  the  injury, 
was  not  prejudicial;  the  court  in  the  charge  giv- 
en embodyicg  a  correct  statement  of  the  law 
in  general  terms. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4229;    Dec  Dig.  f  1067.*] 

11.  Evidence    (|    192*)— Personal   Injubies 
—Exhibition  of  PEnaoN  op  Plaintiff. 

The  court  has  discretionary  power  to  per- 
mit one  suing  for  a  personal  injury  to  exhibit 
his  person  before  the  court  and  jury,  and  the 
decision  of  the  trial  court  in  permitting  an  ex- 
hibition within  the  res  gests  of  the  case  will 
not  be  disturbed. 

[EA.  Note.— For  other  cases,  see  Dvidence, 
Cent.  Dig.  $  677 ;   Dec.  Dig.  |  192.*) 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County ;   John  A.  Shackleford,  Judge. 

Action  for  injuries  by  B.  O.  Cook  against 
Danaber  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Hudson  ft  Holt,  for  appellant.  Govnor 
Teats,  Hugo  Metzler,  and  Leo  Teats,  for 
respondent 

CHADWICK,  J.  Plaintiff  was  employed 
by  defendant  In  the  work  of  cleaning  up  on  a 
part  of  the  lower  floor  of  a  sawmill  owned 
and  operated  by  the  defendant.  He  worked 
within  certain  defined  limits,  and  his  duty 
was  to  clean  up  all  sawdust  and  waste  as  it 
accumulated  about  the  machinery,  and  push 
or  carry  It  to  a  conveyor  chain  which  car- 
ried the  trash  away.  Plaintiff  had  been  em- 
ployed about  sawmills  for  some  time,  but  had 
not  directed  the  movement  of  any  machinery. 
He  had  worked  for  defendant  about  (our 
months  when  the  accident  occurred.  In  the 
zone  of  plaintiff's  employment  there  was  a 
shaft  about  four  feet  long,  which  operated  a 
pulley.  Behind  or  east  of  it,  the  space  was 
limited;  possibly  so  much  so,  that  appellant 
could  not  use  the  longhandled  scrapers  which 
be  was  accustomed  to  use  when  working  at 


his  usual  place  of  employment,  which  was  t» 
the  west  of  the  shaft  The  space  to  the  west 
was  comparatively  open,  and  the  duties  of 
plaintiff  involved  no  particular  danger.  About 
two  weeks  before  the  accident,  the  installa- 
tion of  a  sprinkler  system  was  inaugurated 
by  defendant  Those  engaged  in  this  work 
created  a  different  condition  in  the  'sur- 
roundings in  this:  they  put  pulleys  on  anoth- 
er shaft  further  to  the  west,  set  up  two  work 
benches  with  pipe-cutting  machines  and  'a 
threader,  In  close  proximity  to  the  place  where 
plaintiff  was  accustomed  to  push  the  waste  on 
the  conveyor  chain;  the  pipe  when  cut  in  to- 
proper  lengths  was  put  on  the  floor  in  the 
space  usually  occupied  by  plaintiff;  a  guard 
was  also  taken  off  the  shaft  upon  which  plain- 
tiff was  injured.  The  conveyor  chain  return- 
ed out  of  a  box  or  guide,  and  it  was  not  un- 
usual for  short  lengths,  generally  about  four 
feet  to  come  out  of  the  conveyor  box.  If 
they  were  carried  on  top  of  the  chain,  they 
would  fall  to  the  fioos  of  their  own  weight; 
but  at  times  they  would  lodge  under  the 
chain  when,  if  carried  into  the  bull  wheel  or 
sprocket  they  might  break  the  chain,  causing 
it  to  pile  up.  Plaintiff,  being  on  the  east 
side  of  the  unguarded  shaft  which  had  an  ex- 
posed key  seat  running  its  full  length,  ob- 
served a  length  of  edging  protruding  from 
the  conveyor  but  held  under  the  chain.  This 
shaft  was  about  waist  high  to  a  man  of  ordi- 
nary height,  and  the  chain,  according  to  de- 
fendant's testimony,  was  abont  42  Inches 
from  the  shaft  while  plaintiff's  testimony 
shows  that  it  was  less  than  tbree  feet  Plain- 
tiff leaned  over  the  shaft  to  reach  the  edging 
and  pull  It  out,  when  bis  jumper  coat  caught 
on  the  shaft  his  clothing  was  stripped  front 
his  body,  his  arm  was  broken  so  that  amputa- 
tion followed,  one  of  his  legs  was  so  injured 
that  he  complains  that  it  will  be  permanent 
and  his  private  members  were  so  torn  and 
lacerated  as  to  materially  interfere  with, 
if  not  entirely  destroy,  some  of  their  material 
functions.  Defendant  set  up  the  usual  de- 
fense of  assumption  of  risk  and  contributory 
negligence.  From  a  judgment  in  favor  of  the- 
plaintiff,  defendant  has  appealed. 

The  complaint  is  based  upon  the  factory- 
act  In  pursuance  of  that  theory,  the  court 
instructed  the  Jury  as  follows:  "In  this  case- 
the  defense  of  the  assumption  of  risk,  set  up 
In  defendant's  third  afflrmatlTe  defense  in  its 
answer,  has  no  application  and  you  will  dis- 
regard that  defense.  It  will  be  your  duty 
in  this  case  to  bring  in  a  verdict  for  the 
plaintiff,  unless  it  appears  from  a  fair  pre- 
ponderance of  the  evidence  that  the  plaintiff 
was  guilty  of  negligence  which  contributed  to- 
and  was  one  of  the  causes  of  his  injury.  Tb» 
burden  rests  upon  the  defendant  to  prove  con- 
tributory negligoice  by  a  fair  preponderance 
of  the  evidence."  It  is  contended  that  this 
Is  an  instruction  on  the  weight  of  the  evi- 
dence. Our  attention  is  called  to  the  fact 
that  the  factory  act  of  1905  (Laws  1905,  c. 
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S4)  differs  from  the  act  of  1903  (Laws  1903, 
c.  37),  in  tliat  a  mlllowner  is  not  required  to 
guard  bis  macUnery,  unless  the  employ^  is 
liable  to  come  in  contact  with  it  in  the  per- 
formance of  his  duty;  and  hence,  respondent 
being  under  no  duty  to  be  on  the  side  of  the 
shaft  opposite  the  conveyor,  there  was  no 
dnty  imposed  upon  appellant,  and  the  recov- 
ery should  have  been  denied  on  the  ground 
of  assumption  of  risk.  To  so  rule  would 
require  us  to  hold  as  a  matter  of  law  that  re- 
spondent was  not  engaged  in  the  performance 
of  bis  duty  when  injured;  that  is,  that  hav- 
ing put  himself  in  an  unusual  and  unneces- 
sary position  and  having  reached  over  the 
shaft  in  such  manner  as  to  make  it  evident 
that  be  had  gone  beyond  his  duty  in  utter  dis- 
regard of  bis  own  safety,  he  cannot  be  heard 
to  claim  the  benefit  of  the  factory  act  The 
factory  act  was  passed  In  obedience  to  the 
commonest  instincts  of  humanity,  and  should 
not  be  construed  so  as  to  defeat  its  intent,  ex- 
cept in  a  plain  case.  For  two  weeks,  or  at 
least  while  the  pipe  fitters  were  at  work  on 
the  lower  floor  of  the  mill,  respondent  bad 
performed  a  certain  part  of  his  work  when 
upon  the  east  side  of  the  shaft  He  testified 
that  he  had  reached  over,  as  be  did  in  this 
instance,  a  number  of  times  without  Injury. 
It  is  true  that  if  the  testimony  showed  that 
the  conveyor  chain  was  so  far  beyond  re- 
spondent's reach  that  the  legal  conclusion 
followed  that  be  had  voluntarily  abandoned 
the  path  of  duty,  it  might  be  so  held.  But 
the  evidence  is  conflicting  on  this  point.  It 
was  respondent's  duty  to  clean  up,  and  he 
was  expected,  if  he  saw  scraps  of  boards  in 
the  conveyor,  to  remove  them.  This  duty, 
taken  in  connection  with  the  fact  that  the 
jury  must  have  found  his  usual  place  of 
work  to  be  obstructed,  In  some  degree  at 
least  by  the  pipe  men,  and  the  further  fact 
that  a  model  or  rather  reconstruction  of  the 
place  where  respondent  was  injured  was  ex- 
hibited to  the  jury,  allowing  them  to  test 
with  their  own  eyes  and  senses  the  conflict 
of  testimony  as  to  the  distance  from  the  shaft 
to  the  conveyor  chain,  was  enough  to  sustain 
the  verdict  upon  this  point.  Under  this  state 
of  facts,  we  do  not  think  the  court  erred  in 
saying  to  the  jury  that  respondent  was  bound 
under  the  factory  act.  The  shaft  was  in  the 
open,  and  an  employ^  would  not  have  to  reach 
for  it  or  climb  over  other  machinery  to  come 
in  contact  with  it;  yet  he  was  liable  to  come 
in  contact  with  it  in  the  performance  of  his 
admitted  duty.  In  some  cases  the  court  might 
hold  that  the  servant  could  not  recover  as  a 
matter  of  law,  or  in  doubtful  cases  be  might 
submit  the  question  of  fact  to  the  Jury.  But 
where  the  situation  is  such  that  reasonable 
minds  could  not  differ,  it  Is  the  duty  of  the 
court  to  withhold  the  question  of  compliance 
with  the  factory  act  from  the  jury  and  de- 
cide it  as  a  matter  of  law.  Liability  to  injury 
by  coming  in  contact  with  unguarded  machin- 
ery does  not  mean  that  an  employ^  must  be 
working  with  the  machinery.  It  is  enough 
that,  in  the  performance  of  such  work  as 


he  has  to  do,  it  Is  possible  for  him  to  be  in- 
jured. We  think  these  principles  are  covered 
by  the  case  of  Hall  v.  West  &  Slade  Mill  Co., 
39  Wash.  447,  81  Pac.  015,  and  the  cases  col- 
lected nnder  section  6587,  2  Rem.  &  Bal.  C!ode. 

Nor  do  we  think  that  respondent  is  to  be 
held  guilty  of  negligence  as  a  matter  of  law. 
He  was  in  the  performance  of  his  duty.  He, 
as  men  of  ordinary  understanding  and  com- 
mon prudence  will  do  at  times,  obeyed  the 
impulse  of  bis  mind  to  reach  over  and  clear 
the  chain.  He  had  done  the  same  thing  be- 
fore, and,  while  custom  will  not  excuse  neg- 
ligence, we  cannot  say  that  his  act  was  so  in 
disregard  of  the  duty  a  person  owes  to  him- 
self as  to  bring  him  within  the  rule  of  con- 
tribntory  negligence  when,  as  in  this  case,  the 
factory  act  controls  and  the  accident  would 
not  have  happened  but  for  its  violation.  It 
is  Insisted  that  the  key  seat  on  the  shaft 
was  In  plain  view,  and  was  in  itself  a  warn- 
ing of  danger.  Whether  respondent  knew  of 
the  key  seat  or  could  see  it  the  machinery  ac- 
cording to  his  testimony  being  always  in  mo- 
tion when  he  was  about  It,  was  a  question 
for  the  jury. 

Brror  is  also  predicated  on  the  refusal  of 
tbe  court  to  instruct  upon  the  doctrine  of  a 
safe  and  unsafe  way.  It  is  complained  that 
tbe  court  refused  the  instruction  based  upon 
the  concrete  facts  of  the  case,  and  in  lien 
thereof  submitted  only  tbe  abstract  proposi- 
tion of  law  that,  "if  there  were  two  ways  and 
neither  one  was  safe  and  one  was  safer  than 
the  other,  it  was  a  question  for  the  jury,  if 
they  were  equally  available  and  speedy."  It 
is  true  that,  as  a  general  proposition,  a  court 
should  not  instruct  in  the  abstract;  but 
whether  an  instruction  is  to  be  so  considered, 
must  be  determined  by  reference  to  the  evi- 
dence as  well  as  the  instructions  as  a  whole. 
The  court  had  defined  the  issues,  and  sub- 
mitted tbe  defense  of  a  choice  between  places 
to  work,  and  it  was  not  error  to  follow  it 
with  the  abstract  law  covering  the  issue  as 
defined. 

It  is  complained,  also,  that  the  court  in- 
structed the  jury  that  the  test  of  due  care 
was  the  conduct  of  an  "ordinarily  prudent 
man."  If  this  stood  alone  it  might  be  prej- 
udicial, for  an  ordinarily  prudent  man  might 
act  recklessly  at  times.  But  the  whole  in- 
struction given  by  th^  court  cannot  be  held 
to  be  prejudicial,  for  the  premise  of  the  in- 
struction is,  "the  way  to  determine  whether 
the  plalntifC  was  negligent  or  not  is  to  com- 
pare what  was  done  by  him  with  what  would 
have  t>een  done  by  a  man  acting  with  ordi- 
nary prudence";  and  its  conclusion  Is:  "In 
determining  whether  plalntifl!  was  guilty  of' 
contributory  negligence  you  should  consider 
all  of  the  facts  shown  by  the  evidence,  includ- 
ing the  evidence  throwing  light  upon  the  age 
and  experience  and  knowledge  and  intelli- 
gence, and  opportunity  for  knowledge,  of  the 
plaintiff." 

It  is  urged  that  tbe  court  erred  in  refusing 
■to  instruct  the  jury  as  follows:  "Xou  are 
Instructed,  gentlemen  of  the  jury,  that  in  de-j 
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termlntng  the  extent  to  xvhich  the  earning  ca- 
pacity of  the  plaintiff  has  been  impaired'  by 
bis  injuries,  you  may  talce  into  considera- 
tion, if  you  see  fit,  what  he  lias  been  earning 
in  the  immediate  past  and  the  probabilities  of 
what  bis  earnings  would  have  been  in  the  fu- 
ture if  he  had  not  received  his  injury;  ana 
in  this  connection,  you  may  consider  the 
physical  condition  of  the  plaintiff  at  the  time 
of  his  injury  and  what  it  would  have  been  but 
for  his  injury."  This  request,  more  specific 
than  the  general  charge  of  the  court,  em- 
bodied a  correct  statement  of  the  law,  and 
might  well  hare  'been  given.  The  measure 
of  damages  for  loss  or  impairment  of  earning 
capacity  is  the  difference  between  the  earn- 
ing capacity  before  and  after  the  accident, 
and  this  depends  not  only  on  the  actual  earn- 
ing capacity,  but  on  the  use  made  of  it.  How- 
ever,  it  would  seem  that  a  Jury  of  average  in- 
telligence would  understand  this  without  ex- 
plicit instructions  from  the  court  In  any 
event,  we  do  not  think  the  failure  to  give  the 
instruction  was  prejudicial  in  this  case.  The 
verdict  of  $7,500  doubtless  finds  its  limitation 
in  the  statute  fixing  the  maximum  recovery 
In  that  sum,  rather  than  in  the  testimony. 
If  the  respondent  is  entitled  to  recover  at 
all — and  the  verdict  establishes  that  fact  in 
his  favor — the  character  and  extent  of  his 
injuries  were  such  that  there  Is  no  proba- 
bility that  another  Jury  would  return  a  ver- 
dict for  a  less  sum. 

Finally,  it  is  claimed  as  error  that  the  court 
permitted  the  plaintiff  to  expose  his  persou 
before  the  court  and  Jury;  that  the  exhibi- 
tion was  indecent,  and  calculated  to  arouse 
the  prejudices  and  passions  of  the  Jury. 
This  point  has  been  but  recently  decided  by 
this  court  adversely  to  the  contention  of  the 
appellant  Dunkln  v.  Hoqulam,  S6  Wash.  47, 
105  Pac.  149.  While  such  exhibitions  are  not 
to  be  encouraged  as  a  general  thing,  the  oniy 
safe  rule  is  to  leave  such  requests  to  the  dis- 
cretion of  the  trial  Judge,  and,  if  within  the 
res  gestee  of  the  case,  his  decision  will  not 
be  held  to  be  prejudicial  error. 

Finding  no  reversible  error,  the  Judgment 
is  affirmed. 

RUDKIN,  C.  J.,  and  DDNBAR,  and  CROW, 
JJ.,  concur. 

(CI  Waah.  180) 

STETSON  &  POST  liUMBER  CO.  t.  W.  &  J. 

SLOANE  CO.  et  al. 
(Supreme  Court  of  Washington.    Dec.  12,  1910.) 

1.  Mkchawics'  Liens  (f  15S*)— Lien  Claiu— 
.    Amendment. 

Under  Rem.  &  Bal.  Code,  ^  1134,  providing 
that  no  lien  shall  exist,  or  action  to  enforce  it 
be  maintained,  unless  within  a  certain  time  a 
claim  therefor  be  filed,  which  claim  shall  state 
certain  facts,  but  that  such  claim  may  be  amend- 
ed, in  case  of  action  to  foreclose  the  lien,  as 
pleadings  may  be,  in  so  far  as  the  interests  of 
third  persons  are  not  affected,  and  section  1147, 
providing  that  the  provisions  of   the  lien   act  I 


shall  be  liberally  constmed  to  effect  their  ob- 
jects, the  claim  for  lien,  which  states  that  a 
certain  party  claims  an  interest  in  tlie  prem- 
ises, the  exact  nature  of  which  is  unknown  to 
claimant  but  is  inferior  to  his  lien,  may  be 
amended,  at  the  trial,  though  after  the  time  for 
filing  the  claim,  so  as  to  lie  a  lien  on  the  lease- 
hold interest  of  such  party. 

[E3d.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |§  275-278;  Dec  Dig.  §  108. 'J 

2.  Mechanics'  Liens  (|  277*)— Fobeclosubb 

—Variance. 

Rem.  &  Bal.  Code,  |  299,  declaring  imma- 
terial a  variance  tietween  the  allegations  in  a 
pleading  and  the  proof,  unless  it  shall  have  ac- 
tually misled  the  adverse  party  to  his  prejudice, 
is  applicable  to  lien  cases;  and  any  variance 
between  the  statement,  in  the  claim  of  a  materi- 
alman for  lien,  that  the  material  was  furnished 
for  "construction"  of  a  building,  and  evidence 
that  it  was  furnished  for  a  balcony  added  by 
the  lessee  to  a  new  building,  so  as  to  become  a 
part  of  the  storeroom  and  building,  except  per- 
haps, as  I>etween  the  landlord  and  tenant  under 
a  special  agreement  and  of  such  a  permanent 
and  substantial  nature  as  to  be  lienable,  though 
this  might  more  properly  be  described  as  an  alter- 
ation and  improvement,  was  immaterial,  where, 
by  reason  of  further  reference  to  the  contract 
the  lessee  could  not  have  been  misled. 

(Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Dec  Dig.  |  277.*] 

Department  2.  Appeal  from  Superior 
Court  King  County ;  John  F.  Main,  Judge. 

Suit  by  the  Stetson  &  Post  Lumber  Com- 
pany against  the  W.  &  J.  Sloane  Company 
and  others.  Decree  for  plaintiff.  Defend- 
ants appeal.    Affirmed. 

Kerr  &  McCord,  for  appellants.  Jay  C.  Al- 
len, for  respondent 


MORRIS,  3.  Appeal  from  a  decree  estab- 
lishing and  directing  the  foreclosure  of  a 
materialman's  lien.  The  errors  assigned  are 
Insufliclency  of  the  notice,  variance  between 
the  pleading  and  proolJi  and  that  the  work 
was  not  lienable. 

The  material  was  furnished  by  respondent 
to  Wallace^  who,  under  contract  with  ap- 
pellant built  a  balcony  floor  in  the  building 
owned  by  defendant  Maud,  and  of  which  ap- 
pellant was  lessee  for  a  term  of  years.  The 
notice  states  that  the  material  was  furnish- 
ed to  Wallace,  agent  for  Maud,  the  owner, 
and  was  used  in  the  construction  and  erection 
of  the  building,  and  "that  said  W.  &  J. 
Sloane  Company,  a  corporation,  has  or  claims 
to  have  some  interest  in  or  lien  upon  the 
said  premises,  the  exact  nature  of  which  this 
claimant  is  ignorant  but  such  interest  or 
claim,  if  any,  is  subsequent  Junior,  subordi- 
nate, and  inferior  to  the  rights  and  lien  of 
this  claimant"  The  complaint,  in  so  far  as 
here  material,  Is  substantially  the  same  as 
the  notice.  Wallace  defaulted,  and  defend- 
ant Maud  and  appellant  answered,  denying 
the  allegations  of  the  complaint,  and  setting 
out  the  Interest  of  appellant  as  that  of  lessee. 
Upon  the  trial,  which  was  more  than  90  days 
after  the  furnishing  of  the  material,  the 
court  permitted  the  complaint  and  notice  to 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Bop'r  ladexw 
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be  amended.  The  nature  of  the  amendment 
is  thns  referred  to  in  the  findings  of  fact: 
"That,  after  the  Introdnction  of  the  testi- 
mony, the  court  permitted  the  plaintiff's  lien 
to  be  amended,  so  as  to  be  a  lien  upon  the 
leasehold  interest  held  by  the  said  W.  &  J. 
Sloane  Company,  and  also  permitted  the 
amendment  of  the  complaint  to  be  made  ac- 
cordingly." It  then  entered  its  decree,  estab- 
lishing the  lien  against  the  leasehold  estate 
of  W.  &  J.  Sloane  Company,  and  providing 
for  its  foreclosure,  and  the  company  appeals. 
The  defect  in  the  notice  claimed  by  appel- 
lant is  the  failure  to  refer  to  the  lease  of  the 
Sloane  Company,  or  to  claim  a  lien  upon  the 
leasehold  estate.  This,  appellant  suggests, 
was  not  cured  by  the  amendment,  and  that 
the  amendment  came  too  late,  in  that  it  was 
permitted  after  the  expiration  of  the  statu- 
tory time  for  filing  Hen.  If  it  were  not  for 
the  amendment,  this  claim  of  error  would 
bare  much  force.  We  think,  however,  the 
amendment  cored  the  defect,  if  any,  and  that 
the  fact  that  It  was  made  after  the  expira- 
tion of  90  days  is  immaterial.  Many  cases 
hold  in  accordance  with  appellant's  conten- 
tion, hoth  as  to  the  defect  in  the  lien  and 
the  lateness  of  the  amendment;  but  such 
holdings  are  made  under  statutes  not  as  lib- 
eral in  their  provisions  for  amendment  as 
ours,  and  therefore  we  do  not  regard  them  as 
controlling,  or,  if  made  under  statutes  per- 
mitting amendments,  are  not  in  accordance 
with  the  rules  heretofore  announced  by  this 
court.  We  can  only  refer  to  the  amendment 
in  the  language  of  the  findings  above  quoted, 
as  we  fail  to  find  the  amendment  in  the  rec- 
ord. If  the  effect  of  it  was  as  indicated  by 
the  court  in  Its  finding,  then  there  is  no  ques- 
tion In  our  minds  as  to  its  sufficiency.  Nei- 
ther did  it  come  too  late.  The  rule  of  amend- 
ment established  by  this  court  is  that  amend- 
ments of  this  character  are  in  the  nature  of 
amendments  to  pleading,  and  the  same  liberal 
role  as  to  substance  and  time  should  he  fol- 
lowed, where  the  interests  of  third  parties 
are  not  injuriously  affected.  Such  is  the 
plain  Import  of  our  statute.  Rem.  &  Bal. 
Code,  If  1134,  1147;  Sullivan  v.  Treen,  13 
Wash.  261,  43  Pac.  38 ;  Olson  v.  Snake  River 
Valley  R.  Co.,  22  Wash.  139,  60  Pac.  156; 
Malfe  V.  Crisp,  52  Wash.  509,  100  Pac.  1012. 
Other  Jurisdictions,  with  similar  amendment 
statutes,  adopt  the  same  rule.  El  Reno  Elec. 
Ught  &  Tel.  Co.  V.  Jennison,  5  Okl.  759,  50 
Pac.  144,  wherein  the  court  says:  "If  this 
provision  authorizing  amendments  does  not 
allow  an  amendment  to  be  made  after  the 
time  for  filing  the  lien  has  expired,  then  It 
would  Just  as  well  never  have  been  written. 
•  •  •  So  long  as  a  party's  time  for  filing 
a  mechanic's  lien  had  not  expired,  he  could 
file  as  many  statements  Jn  his  effort  to  make 
a  good  Hen  as  he  chose."  See,  also,  Blansh- 
ard  V.  Schwartz,  7  Okl.  23,  54  Pac.  303;  Real 
Estate  &  Imp.  Co.  v.  Phillips,  90  Md.  515,  45 
Atl.  174;  Thirsk  T.  Evans,  211  Pa.  239,  60 
Aa  726. 


The  second  error  claimed  is  based  upon  the 
statement  In  the  lien  notice  that  the  ma- 
terials for  which  the  lien  was  claimed  were 
used  in  the  construction  and  erection  of  the 
building;  appellant  contending  the  proof  to 
show  the  materials  were  used  for  the  altera- 
tion and  improvement  of  the  buUding,  and 
that  this  is  a  fatal  variance.  The  building 
was  new,  and  appellant  was  the  first  tenant 
Upon  moving  in,  it  desired  more  room  for 
storage  of  its  goods,  and,  with  consent  of  the 
owner,  it  employed  Wallace  to  construct 
what  witnesses  called  a  "mezzo"  or  "balcony" 
fioor,  commencing  at  the  rear  of  the  store- 
room and  extending  about  40  feet  toward  the 
front,  and  from  side  wall  to  side  wall.  It 
was  connected  with  the  lower  floor  by  a 
stairway,  and  was  supported  by  4x4'8  and 
4x6's,  set  upright  on  the  lower  fioor.  It  is 
not  shown  how  these  uprights  are  fastened  to 
the  lower  fioor.  They  stand  against  the  in- 
side wall,  and  down  the  center,  and  are  about 
7  feet  high.  Upon  the  top  of  these  girders 
are  strung,  from  which  stringers  extend 
across  the  room  from  girder  to  girder.  A 
floor  is  laid  upon  these  stringers.  Witnesses 
say  it  could  not  be  told  how  the  fastening 
was  made  to  the  side  walls  or  the  lower  fioor 
without  a  prying  apart,  but  that  it  has  the 
appearance  of  a  permanent  and  substantial 
structure.  It  is  also  shown  that  the  court  be- 
low, upon  reqnest  of  the  parties  and  in  order 
to  better  satisfy  his  mind  as  to  the  character 
of  the  structure,  made  a  personal  investiga- 
tion of  It  What  he  learned  or  discovered  up- 
on this  visit  to  the  building  does  not  appear 
In  the  record.  We  assume,  however,  from 
the  findings,  that  he  was  convinced  that  the 
Btrncture  was  of  such  a  character  as  to  be 
llenable.  It  may  be  that  as  between  the 
owner  and  appellant,  it  was  viewed  as  a 
mere  trade  fixture,  and  subject  to  removal  at 
the  end  of  the  tenancy ;  but  this,  we  think. 
Is  by  virtue  of  their  agreement  and  under- 
standing to  that  effect.  It  appears  to  us, 
from  the  description  in  the  record.  It  Is  a 
part  of  the  storeroom  and  building,  and  of 
such  a  permanent  and  substantial  nature  as 
to  be  llenable. 

Neither  was  there  a  fatal  variance.  Under 
our  practice,  no  variance  is  material,  unless 
it  shall  actually  mislead  the  adverse  party  to 
his  prejudice  in  maintaining  his  defense. 
Rem.  &  Bal.  Code,  299.  This  statute  is  ap- 
plicable to  lien  cases.  Olson  v.  Snake  River 
Valley  R.  Co.,  supra.  Appellant  could  not 
have  been  misled.  It  had  but  one  contract 
with  Wallace,  and  that  was  for  the  con- 
struction of  this  structure.  It  was  plain, 
from  the  notice  of  lien  and  the  complaint  of 
foreclosure,  that  the  materials  for  which  the 
lien  was  claimed  were  furnished  Wallace  for 
use  in  this  structure.  A);ain,  the  building 
was  new.  It  had  never  been  occupied.  Re- 
spondent could  hardly  be  expected  to  know 
whether  the  building  of  this  fioor  was  In- 
cluded In  the  original  plans  and  specifica- 
tions of  the  building  or  not     He  saw  this 
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Tcork  being  done  In  a  new  building,  and  he 
had  a  right  to  assume  It  was  part  of  the  orig- 
inal construction.  Had  It  been  in  an  old 
building,  It  might  be  he  would  not  be  Justi- 
fied in  regarding  it  as  "construction,"  but 
should  hare  known  it  was  "alteration,  im- 
provement,  or  repair."  We  do  not  think 
there  was  such  variance,  if  at  all,  as  can  be 
of  any  beneficial  use  to  appellant  on  this 
appeal. 
The  Judgment  is  affirmed. 

RUDKIN,   a   J.,   and  DUNBAR,   CROW, 
and  GHADWICK,  JJ.,  concur. 


(61  Wasb.  178) 

RUSSEHi  V.  MITCHELL  et  al. 
(Supreme  Court  of  Waahington.    Dec.  12,  1910.) 

Appeai,  ANn  Ebbob  (|  655*)— Statement  of 
Facts  —  Failubb  to  File  and  Sebve  in 
Time. 

Under  Rem.  &  Bal.  Code,  {  393,  providing 
that  a  proposed  bill  of  exceptions  or  statement 
of  facts  must  be  filed  and  served  either  before 
or  within  30  days  after  the  time  begins  to  run 
within  which  an  appeal  may  be  taken  from  a 
final  judgment,  the  statement  of  facts  will  be 
stricken,  where  not  filed  and  served  within  the 
time  limited,  when  bo  legal  order  for  an  exten- 
sion of  time  is  made  by  the  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2823-2825;  Dec.  Dig.  § 
655.*] 

Department  2.  Appeal  from  Superior 
Court,  Skagit  County;  Geo.  A.  Joiner,  Judge. 

Action  by  C.  E.  Russell  against  J.  A.  Mit- 
chell and  another.  From  the  Judgment,  de- 
fendants appeal.  Motion  to  dismiss  granted, 
statement  of  facts  stricken,  and  judgment 
affirmed. 

Quinby  &  Beagle,  for  appellants.  Padgett 
&  Bell,  for  respondent. 

PER  CURIAM.  This  Is  an  action  In  re- 
plevin, tried  by  the  court.  The  respondent 
moves  the  court  to  strike  the  statement  of 
facts  herein  and  affirm  the  judgment  of  the 
lower  court,  for  the  reason  that  the  state- 
ment of  facts  was  not  filed  and  served  within 
30  days  from  the  date  of  the  entry  of  the 
judgment,  and  that  no  legal  order  for  an 
extension  of  time  for  filing  and  service  there- 
of had  been  made  by  the  court.  The  record 
showing  this  state  of  facts,  this  motion  must 
l>e  sustained  by  reason  of  the  uniform  hold- 
ings of  this  court. 

The  appellants,  in  answering  this  motion, 
rely  upon  the  case  of  Dodds  v.  Gregson,  35 
Wash.  402,  77  Pac.  791 ;  but  we  are  unable  to 
see  that  that  case  in  any  way  sustains  their 
theory.  The  court  in  the  case  cited  denied 
the  motion,  upon  the  ground  alone  that  a 
stipulation  had  been  made  extending  the 
time  for  filing  the  statement  of  facts,  and 
distinguished  the  other  cases  cited  by  the 
respondent  in  that  case  on  that  ground  alone. 
There  is  no  stipulation  in  this  case,  and  no 


showing  that  any  ofder  extending  the  time 
was  made.  Section  393,  Rem.  &  Bal.  Code, 
provides  that  a  proposed  bill  of  exceptions 
or  statement  of  facts  must  be  filed  and  serv- 
ed either  before  or  within  30  days  after  the 
time  l)egins  to  run  within  which  an  appeal 
may  be  taken  from  the  final  judgment  of  the 
case.  The  record  in  this  case  shows  that  the 
statement  of  facts  was  not  filed  or  served 
within  30  days  after  the  time  began  to  run, 
or  after  the  entry  of  the  judgment,  and  that 
there  was  no  order  obtained  to  extend  the 
time. 

In  State  v.  Seaton,  26  Wash.  305,  66  Pac. 
397,  in  passing  upon  this  question,  it  was 
said:  "The  due  administration  of  Justice 
requires  that  the  rules  relating  to  the  time 
in  which  an  appeal  shall  be  taken  and  per- 
fected be  definite  and  fixed.  Anything  else 
Is  confusion.  And  it  would  seem  that,  had 
it  been  intended  by  the  Legislature  that  the 
rules  fixing  these  times  should  be  enforced 
or  ignored  as  the  courts  might,  in  the  ex- 
ercise of  their  discretion,  direct.  It  would 
have  said  so  in  terms,  and  not  left  It  to  be 
inferred  from  language  couched  in  loose  gen- 
eralities and  of  doubtful  Interpretation."  To 
the  same  effect:  Wollln  v.  Smith,  27  Wash. 
349,  67  Pac.  661 ;  Zindorf  Construction  Com- 
pany v.  Western  American  Company,  27 
Wasb.  31,  67  Pac.  374;  Jones  v.  Herrick,  33 
Wash.  197,  74  Pac.  332;  State  v.  Tandell. 
34  Wash.  409,  75  Pac.  988;  Driscoll  v.  Du- 
fur,  45  Wash.  494,  88  Pac.  929;  State  v. 
Aschenbrenner,  45  Wash.  125,  87  Pac.  1118. 

Under  the  rule  announced  in  these  cases, 
the  motion  to  dismiss  must  be  sustained, 
and  the  statement  of  facts  stricken. 

As  there  Is  no  question  arising  upon  the 
pleadings,  and  as  the  Judgment  Is  warranted 
by  the  facts  found  by  the  court,  it  will  be 
affirmed. 

(a  Wash.  181) 
GRAFF  ▼.  CITY  OP  TACOMA  et  al. 
(Supreme  Court  of  Washington.    Dec.  12,  1910.) 

1.  Appeal  and  Ebbob  (§  781*)— Dismissai^- 
Grounds— Mode  of  Actual  Contbovebsy 

— POSSIBILITT  OF   PEBFORMANOE. 

It  is  no  ground  to  dismiss  an  appeal  from 
an  order  denying  an  injunction  forbidding  a 
city  and  its  officials  from  making  a  contract  for 
a  pnblic  work  with  another,  that  tlie  city  has. 
pending  the  appeal,  made  the  performance  im- 
possible by  entering  into  the  contract  sought  to 
be  enjoined,  under  which  the  work  has  been 
substantially  performed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3122;   Dec.  Dig.  i  781.*] 

2.  Municipal  Cobpobations  (8  335*)— Con- 

TBACTS— POWEB    OP    PABTIOnLAB   OfFICEBS— 

Statute. 

Tacoma  City  Charter,  §  129,  provides  that, 
subject  to  the  control  of  the  city  council,  etc., 
the  commissioner  shall  have  charge  of  and  sup- 
erintend the  public  works,  etc.  but  shall  make 
no  purchases  In  exdess  of  $500.  except  upon 
written  contract,  and  after  advertising  for  bids. 
Section  130  provides  that  he  shall  have  special 
charge   and   control,  subject   to   the   municipal 
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council  and  ordinances  of  the  city,  etc.,  of  the 
streets,  roads,  and  bridges  and  of  improvements 
and  repair  tliereof,  etc.  Section  Kio.  whicli  is 
part  of  article  12  of  the  charter,  relating  to  the 
improvement  of  streets  and  liindred  improve- 
ments, to  be  made  at  the  expense  of  the  prop- 
<>rt]r  benefited,  provides  that  the  commissioner 
.ohall  compare  bids  with  the  record  made  by  the 
olerk  and  award  the  contract  to  the  lowest  legal 
bidder,  etc.  Plaintiff  In  this  case  made  a  bid 
to  construct  a  bridge,  which  was  accepted  by 
the  commissioner.  Later  by  ordinance,  another 
bid  was  accepted  and  the  bridge  constructed  by 
that  contractor.  Bold,  that  under  the  several 
provisiona  of  the  city  charter  set  out  above, 
the  commissioner  could  not,  by  accepting  a 
bid  for  the  construction  of  the  bridge,  pre- 
clude an  award  of  the  contract  therefor  to  an- 
other bidder  by  the  city  council,  because  section 
160  refers  particularly  to  street  improvements, 
etc.,  and  the  others  specifically  place  the  matter 
under  the  control  of  the  city  council. 

(Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  Si  860-863 ;  Dec  Dig. 
f  335.*J 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County;    W.  O.  Chapman,  Judge. 

Action  by  C.  F,  Qraflf  against  the  City  of 
Tacoma  and  others.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    AQrmed. 

Roberts,  Battle,  Hulbert  &  Tennant  and  C. 
J.  France,  for  appellant.  T.  L.  Stiles,  F.  R. 
Baker,  and  Frank  M.  Camahan,  for  respond- 
ent. 

CROW,  J.  On  January  20, 1908,  the  coun- 
cil of  the  city  of  Tacoma,  by  resolution,  di- 
rected the  commissioner  of  public  v^orks  to 
have  preliminary  plans,  specifications,  and  es- 
timates prepared  for  the  construction  of  cer- 
tain bridges.  Being  prepared,  they  showed 
an  estimated  cost  of  $300,000.    On  March  24, 

1909,  an  ordinance  was  passed.  In  pursuance 
of  which  a  special  election  was  held,  author- 
izing the  Issuance  and  sale  of  $300,000  of 
bonds  to  construct  the  proposed  bridges.  On 
January  10,  1910,  the  commissioner  of  public 
works  advertised  for  bids.    On  February  14, 

1910,  be  received  nine  sealed  bids  for  one  of 
the  bridges,  one  bid  from  the  Western  Bridge 
Company  for  $44,100,  and  one  from  the  plaln- 
tur,  C.  F.  Graff,  for  $47,495 ;  all  others  being 
for  larger  sums.  After  consultation  with  the 
dty  attorney,  the  commissioner  concluded  the 
Western  Bridge  Company  bid  was  defective, 
that  plaintiff  had  made  the  lowest  regular 
bid,  awroved  the  latter,  and  indorsed  an  ac- 
ceptance thereon.  His  clerk  noted  an  award 
to  plaintiff  on  his  office  record,  and  posted  a 
flve-days'  notice  thereof.  No  further  action 
was  taken  by  the  commissioner,  nor  was  any 
contract  executed  with  the  plaintiff.  There- 
after and  on  March  2,  1910,  the  city  council 
passed  an  ordinance  whereby  it  declared  the 
bid  of  the  Western  Bridge  Company  to  be  the 
lowest,  accepted  the  same,  awarded  a  con- 
tract thereon,  and  directed  the  commissioner 
of  public  works  to  execute  the  same.  There- 
upon the  plaintiff  commenced  this  action  to 
enjoin  the  city,  its  mayor,  cooncilmen,  and 


commissioner  of  public  works  from  contract- 
ing with  the  Western  Bridge  Company,  and 
to  compel  the  execution  of  a  contract  with 
hUn.  From  a  final  Judgment  dismissing  tbe 
action,  the  plaintiff  has  appealed. 

The  respondents  have  moved  to  dismiss  the 
appeal  because  the  controversy  has  ceased. 
In  support  of  their  motion  they  have  shown 
that  since  the  entry  of  final  Judgment,  the 
city  has  contracted  with  the  Western  Bridge 
Company,  and  that  the  bridge  has  been  sub- 
stantially constructed.  On  the  authority  of 
Green  v.  Okanogan  County,  111  Pac.  226,  this 
motion  must  be  denied.  We  there  said :  "It 
Is  true  that  when,  pending  an  appeal  from 
the  Judgment  of  tbe  lower  court,  and  with- 
out any  fault  on  the  part  of  tbe  respondent, 
an  event  occurs  which  renders  it  Impossible 
to  enter  a  Judgment  in  favor  of  the  appel- 
lant which  will  give  any  effectual  relief,  the 
court  will  not  proceed  to  a  formal  Judgment, 
but  will  dismiss  the  appeal;  and  it  is  held, 
also,  that  the  same  result  will  follow  If  the 
Intervening  event  Is  owing  to  some  voluntary 
act  of  the  appellant.  But  no  such  result  fol- 
lows merely  because  the  respondent  has 
changed  the  status  of  tbe  subject-matter  in 
litigation.  So  in  this  case,  if  It  appears  that 
tbe  contract  entered  into  was  subject  to  be 
enjoined  because  In  violation  of  tbe  statutes, 
the  court  may  now  inquire  into  the  subse- 
quent acts  of  tbe  respondents  and  compel 
them  to  undo  what  they  have  wrongfully 
done.  In  so  far  as  it  la  capable  of  undoing, 
and  to  answer  In  damages  for  anything  that 
cannot  be  undone." 

Appellant  contends  that,  after  bis  bid  had 
been  approved  and  an  award  bad  been  made 
thereon  by  the  commissioner  of  public  works, 
he  was  entitled  to  bis  contract 

Section  129  of  tbe  city  charter  provides 
that:  "Subject  to  the  direction  and  control 
of  the  city  council  and  the  law  and  ordinanc- 
es of  the  city,  the  commissioner  shall  have 
charge  of  and  superintend  all  public  worlu 
of  the  city,  and  shall  make  such  purchases 
of  materials  and  supplies  as  may  be  author- 
ized by  ordinance  or  the  city  council ;  but  he 
shall  make  no  purchase  of  material  or  sup- 
plies of  an  amount  or  value  In  excess  of  five 
hundred  dollars,  except  upon  a  written  con- 
tract and  after  advertising  for  bids  for  fur- 
nishing such  materials  or  supplies  in  the  man- 
ner provided  in  sections  160,  161,  and  162  of 
this  charter.    ♦    •    • " 

Section  130  provides :  "He  shall  have  spe- 
cial charge  and  control  subject  to  such  or- 
dinances as  the  city  council  may  adopt 
•  *  •  of  streets  •  •  •  roads,  bridges, 
etc.,  •  •  •  and  of  the  improvement  and 
repair  thereof,  •  •  •  and  of  all  public 
works  and  Improvements  that  may  hereafter 
be  made  by  the  city.    •    •    •  " 

Section  160  in  part  provides  as  follows: 
"The  commissioner  of  public  works  shall  com- 
pare the  bids  with  the  record  made  by  tbe 
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derk,  and  shall  therenpon  at  said  time,  or 
at  such  other  time,  not  exceeding  ten  days 
thereafter  •  •  •  award  the  contract  to 
the  lowest  bidder,  except  as  otherwise  herein 
provided.  Notice  of  such  award  shall  forth- 
with be  posted  for  five  days  by  the  clerk  of 
the  commissioner  of  public  works  in  some 
conspicuous  place  in  the  office  of  the  com- 
missioner. He  may  reject  any  and  all  bids, 
and  must  reject  the  bid  of  any  party  who 
has  been  delinquent  or  unfaithful  in  any  for- 
mer contracts  with  the  city,  and  all  bids  otta- 
ei:  than  the  lowest  regular  bid,  and  on  ac- 
cepting said  lowest  bid  shall  thereupon  re- 
turn to  the  proper  parties  the  checks,  cor- 
responding to  the  bids  so  rejected.  If  all  the 
bids  are  rejected,  •  •  •  he  shall  return 
all  the  checks  to  the  proper  parties  and  again 
invite  sealed  proposals,  as  in  the  first  in- 
stance." 

Appellant  contends  that  under  these  sec- 
tions the  commissioner  of  public  works  had 
authority  to  award  the  contract  to  him,  that 
the  commissioner  did  so,  and  that  he  is  now 
entitled  to  the  benefits  of  his  bid,  award,  and 
contract.  It  will  be  observed  from  a  reading 
of  sections  129  and  130,  snpra,  that  the  com- 
missioner in  the  performance  of  bis  duties 
acts  at  all  times  subject  to  the  direction  and 
control  of  the  council.  These  particular  sec- 
tions do  not'authorlze  him  to  contract  for  the 
construction  of  hrldges,  and  thereby  bind  the 
city.  They  confer  upon  him  the  power  to 
snpervise  their  construction  and  repair.  To 
contract  for  the  construction  of  a  bridge  be 
should  first  be  authorized  by  the  council.  No 
such  specially  delegated  authority  as  to  the 
bridge  here  involved  has  been  shown.  He 
had  only  been  authorized  to  prepare  plans, 
speciflcations,  and  estimates,  and  advertise 
for  bids.  Section  160  above  quoted,  upon 
which  appellant  especially  relies,  is  a  part  of 
article  12  of  the  charter  relating  only  to  street 
and  kindred  imprbvements,  which  are  to  be 
made  at  the  expense  of  benefited  property 
specially  assessed  therefor.  No  such  improve- 
ment is  here  involved.  The  cost  of  the  bridge 
in  question  is  to  be  paid  from  the  proceeds 
of  the  sale  of  the  bonds  above  mentioned, 
which  bonds  are  an  obligation  of  the  entire 
city.  We  must  in  this  action  look  to  sections 
129  and  130,  supra,  for  the  authority  of  the 
commissioner  of  public  works.  We  find  that 
in  the  exercise  of  jwwers  conferred  by  these 
sections,  he  is  at  all  times  subject  to  the  di- 
rection and  control  of  the  council.  There  is 
no  evidence  that  the  council  has  at  any  time 
authorized  the  commissioner  to  enter  into  a 
contract,  or  to  take  any  steps  further  than 
to  prepare  plans,  speciflcations,  and  estimates, 
and  advertise  for  hids.  The  latter  part  of 
section  129  consists  of  the  following  addition- 
al words:  "Whenever  the  city  council  shall 
so  require,  by  ordinance  or  resolution,  before 
any  contract  shall  be  entered  into  upon  any 
award  under  this  charter,  the  same  shall  be 


submitted  to  the  dty  coancil  for  its  approval 
and  shall  not  take  efTect  until  so  approved." 
The  argument  of  the  appellant  is  made  upon 
the  theory  that  all  conditions  precedent  for 
awarding  the  contract  to  him  had  been  fully 
performed  by  the  commissioner,  who,  he  con- 
tends, was  vested  with  full  authority.  He 
Insists  that  when  the  award  had  been  made 
to  him  by  the  commissioner,  the  dty  council, 
if  they  desired  to  thereafter  pass  upon  such 
award,  could  only  do  so  by  passing  an  ordi- 
nance or  resolution  directing  the  commission- 
er to  submit  the  award  and  contract  to  them 
for  approval,  but  that  no  such  resolution  or 
ordinance  was  passed.  Appellant  concedes 
that,  if  such  an  ordinance  or  resolution  had 
been  passed,  and  the  council  had  thereafter 
rejected  the  award  made  to  him,  he  would 
not  he  entitled  to  any  equitable  relief.  The 
latter  portion  of  section  129,  supra,  discloses 
a  manifest  Intention  to  vest  the  council  with 
unlimited  control  over  the  actions  of  the  com- 
missioner in  the  matter  of  awarding  con- 
tracts such  as.  the  one  here  involved.  The 
only  purpose  of  any  resolution,  directing  him 
to  submit  proposed  contracts  to  them,  would 
be  to  obtain  their  final  consideration.  When 
that  purpose  had  actually  been  accomplished, 
either  by  resolution  or  by  the  enactment  of 
the  ordinance  of  which  appellant  now  com- 
plains, declaring  the  bridge  company's  bid  to 
be  the  lowest,  and  awarding  It  the  contract. 
It  would  certainly  be  an  idle  and  unnecessary 
proceeding  to  enact  another  resolution  or  or- 
dinance requiring  the  commissioner  to  sub- 
mit the  bids  and  any  proposed  contract  to 
them  for  further  consideration. 

In  view  of  the  fact  that  the  council,  by  the 
enactment  of  the  ordinance,  did  take  charge 
of  the  entire  matter,  and  did  determine  the 
award  to  be  made,  and  the  contract  to  be  ex- 
ecuted, and  In  view  of  the  further  fact  that 
the  commissioner  was  at  all  times  compelled 
to  proceed  under  their  supervision  and  con- 
trol, we  fail  to  see  how  the  appellant  Is  enti- 
tled to  any  relief  in  this  action. 

The  judgment  is  affirmed. 

RUDKIN,  0.  J.,  and  DUNBAR,  MORRIS, 
and  CHADWICK,  JJ.,  concur. 


(61  Wash.  103) 
CAMERON  V.  BURKE  et  nx. 
(Supreme  Court  of  Washington.    Dec.  13,  1910.) 

1.  Boundaries  (i  8*)— Plats. 

Where  one  owning  lands  on  the  shore  of  a 
navigable  lake,  but  not  the  land  under  water, 
apparently  assuming  that  be  did  own  it,  made 
a  plat,  before  the  outer  harbor  line  was  estab- 
lished or  there  was  anything  to  Indicate  it 
would  be,  on  which,  in  addition  to  the  lots 
entirely  on  upland,  were  lots  in  some  cases 
wholly  under  water,  and  In  other  cases  partly 
under  water,  and  the  lengths  of  the  side  lines 
extending  into  the  water  unequal  distances  were 
not  given  on  the  plat,  and  the  outer  or  water 
side  line  was  not  given,  it  will  not  be  considered 
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that  it  was  intended  to  plat  only  tbti,  apland  or 
that  the  area  of  such  lots  was  indefinite,  but 
the  length  of  the  side  lines  will  be  determined 
by  applying  thereto  the  scale  on  which  the  plat 
was  drawn,  the  plat  saying  that  the  "Uimen- 
sions  of  all  lots,  blocks,  streets  and  drives  are 
as  shown  on  the  plot,"  and  the  outer  side  of 
each  lot  Will  be  the  htraight  line  between  the 
onconnected  termini  of  the  side  lines. 

[E^.  Note. — For  other  cases,  see  Boundaries, 
Dec  Dig.  {  8.*] 

2.  Covenants  (J  128*)— Quiet  EJnjothbnt— 
Damages  fob  Bbeach  —  Eviction  fbou 
Pabt  of  Land. 

The  damages  for  breach  of  a  covenant  of 
quiet  enjoyment  from  eviction  from  parts  of  the 
lots  conveyed  is  an  amount  the  ratio  of  which 
to  the  entire  consideration  of  the  deed  is  the 
same  as  that  of  the  area  from  which  the  gran- 
tee was  evicted  to  the  whole  area  of  the  lots. 

[Ed.  Note.— For  other  cases,  see  Covenants. 
Cent  Dig.  §{  243,  255,  256;   Dec.  Dig.  {  128.»] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman, 
Jodga 

Action  by  John  B.  Cameron  against  E  O. 
Bai^e  and  wife.  Judgment  for  plaintiff. 
Defendants  appeal.  *  Reversed  and  remanded, 
with  directions. 

Robert  F.  Booth,  Farrell,  Kane  &  Strat- 
ton,  and  Reynolds,  Ballinger  &  Hntson,  for 
appellants.  John  B.  Denny,  H.  A.  Martin, 
and  A.  A.  Booth,  for  respondent 

MORRIS,  J.  Respondent  brought  this  ac- 
tion to  recover  for  breach  of  a  covenant  of 
quiet  enjoyment  contained  in  a  deed  from 
appellants  to  himself.  The  property  describ- 
ed In  the  deed  Is  "lots'  1,  2,  &  3  In  block 
18,  B.  F.  Day's  Eldorado  addition  to  the  city 
of  Seattle."  After  the  delivery  of  the  deed, 
and  the  enjojrment  of  possession  thereunder 
by  respondent,  the  state,  through  its  board 
of  state  land  commissioners,  platted  Lake 
Union  shore  lands,  lots  1,  2,  and  3,  block  96, 
of  which  plat  overlaps  a  portion  of  the  area 
claimed  by  respondent  under  his  deed  from 
appellants,  which  gave  respondent  the  op- 
tion of  purchasing  from  the  state  or  suf- 
fering an  eviction.  The  portion  of  lots  1, 
2,  and  8,  block  18,  Eldorado  addition,  not 
affected  by  the  plat  of  Lake  Union  shore 
lands,  was  an  irregularly  shaped  tract  whose 
north  line  would  be  94  feet  the  east  line 
158  feet  (approximately),  the  south  line  60 
feet,  and  the  original  frontage  on  the  west 
line  of  186  feet  The  portion  covered  by  the 
plat  of  Lake  Union  shore  lands  depends 
upon  the  construction  to  be  given  the  east 
or  water  line  of  lots  1,  2,  and  3,  in  Eldorado 
addition.  The  chief  value  of  the  lots  In 
this  block  of  Eldorado  addition  Is  their  wa- 
ter frontage  on  the  lake,  and  respondent, 
for  the  purpose  of  preserving  this  frontage, 
purchased  lots  1,  2,  and  3  in  block  96,  Lake 
Union  shore  lands,  from  the  state,  paying 
therefor  $1,869.13.  The  court  below,  being 
of  the  opinion  that  the  lots  so  purchased 
from  the  state  were  within  the  description 


called  for  by  appellants'  deed  to  respondent, 
and  that  such  assertion  of  paramount  title 
by  the  state  was  an  eviction,  awarded  judg- 
moit  accordingly  in  said  sum,  and  appel- 
lants, alleging  error  In  such  judgment,  ap- 
peal. 

Lots  1,  2,  and  3,  block  9C,  Lake  Union 
shore  lands,  cover  an  area  irregular  in  shape 
and  approximately  194  feet  on  the  north 
line,  95  feet  on  the  east,  195  feet  on  the 
south,  and  158  feet  on  the  west  or  base  line ; 
while  the  west  or  base  line  of  lots  1,  2,  and 
3,  block  18,  Eldorado,  Is  approximately  94 
feet  farther  west  on  the  north  line  and  60 
feet  farther  west  on  the  south  line,  with  a 
west  or  base  line  of  186  feet  As  originally 
platted,  these  lots  in  block  18  are  all  in  the 
water,  except  a  triangular  piece  of  upland 
about  40  feet  in  length  on  the  north  line  of 
lot  1,  and  running  thence  southwesterly  to 
the  base  line,  including  a  small  portion  in 
the  northwest  comer  of  lot  2.  The  recorded 
plat  of  Eldorado  addition  shows  these  lots 
in  block  18  as  having  north,  south,  and  west 
lines  only,  the  east  line  being  somewhere 
out  in  the  lake,  the  length  of  the  north  and 
south  boundary  lines  not  being  given  on  the 
plat.  The  plat,  however,  says  the  "Dimen- 
sions of  all  lots,  blocks,  streets  and  drives 
are  as  shown  on  the  plat,"  and  the  plat  is 
drawn  upon  a  given  scale,  so  that  by  ap- 
plying the  scale  it  is  possible  to  ascertain 
the  length  of  any  given  line.  The  lots  In 
block  18  having  then  no  east  end  lines,  the 
question  naturally  presents  itself:  What 
area  is  described  in  these  lots  and  what  pass- 
ed by  the  deed?  This  must  first  be  ascer- 
tained before  it  can  be  determined  frqm 
what  portion  of  his  grant  respondent  has 
been  evicted.' 

The  first  rule  to  be  observed  in  ascertain- 
ing the  true  construction  of  the  grant  to  re- 
spondent, inasmuch  as  the  description  of  the 
lots  follows  the  description  of  the  plat  of 
Eadorado  addition,  is  to  ascertain  the  inten- 
tion of  the  dedicator  as  expressed  in  the 
plat,  and,  in  doing  so,  to  give  effect  to  the 
entire  plat  Following  this  rule  and  apply- 
ing the  scale  to  the  northerly  and  souther- 
ly boundary  lines  of  lots  1,  2,  and  3,  in 
blo<^  18,  as  given  on  the  plat,  we  find  the 
length  of  the  northerly  line  of  lot  1  to  be 
127  feet,  the  length  of  the  line  common  to 
lots  1  and  2  is  120  feet,  the  next  line  com- 
mon to  lots  2  and  3  is  112  feet,  and  the  south- 
erly boundary  line  of  lot  3  is  114  feet  The 
fact  that  these  lines  are  of  irregular  length 
is  immaterial.  It  is  the  duty  of  the  court 
to  give  effect  to  the  plat,  and,  if  by  using 
the  description  of  the  plat  we  can  give  length 
to  these  lines,  we  should  do  so.  The  law  will 
not  disregard  the  lines  so  ascertained,  be- 
cause they  may  be  of  uneven  length,  as  we 
cannot  assume  that  in  platting  these  lots  it 
was  the  intention  of  the  dedicator  to  give 
even  lengths  to  all  his  side  lines,  although  it 
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may  be  difflcult  to  Imagine  a  good  reason 
wby  it  should  not  hare  been  done.  Having 
ascertained  tbe  length  of  the  side  lines,  it  Is 
possible  to  give  the  lots  an  easterly  end  line 
by  connecting  the  side  lines.  This  brings  us 
within  a  well-known  rule  of  law  in  the  con- 
struction of  deeds.  Where  three  sides  of  a 
grant  are  given  and  the  fourth  omitted,  the 
missing  line  should  be  ascertained  by  con- 
•  nectlng  the  outer  termini  of  the  adjoining 
lines  with  a  straight  line.  Laub  v.  Buckmll- 
ler,  17  N.  Y.  620 ;  Dygert  v.  Pletts,  25  Wend. 
(N.  Y.)  402;  Woodward  v.  Nlms,  130  Mass. 
TO;  Johnson  v.  Williams,  22  N.  T.  Supp.  247.1 
Applying  this  rule.  It  is  possible  to  sustain 
tbe  deed,  thus  bringing  us  within  an  equally 
known  rule  that  a  deed  will  be  sustained 
when  from  the  entire  description  it  is  pos- 
sible to  ascertain  and  identify  the  land  In- 
tended to  be  conveyed.  Devlin  on  Deeds,  i 
1012.  Appellants,  while  admitting  tbe  above 
rule  and  suggesting  tbe  posHbllity  of  its  ap- 
plication in  tbis  case,  suggest  that  tbe  deed 
is  void  for  want  of  deflniteness  of  descrip- 
tion, and  that  it  is  impossible  to  ascertain 
tbe  grantor's  intention  as  to  the  eastern 
boundary  of  the  lots,  no  length  being  given 
to  the  side  lines,  and  the  lots  thus  have  no 
area.  What  we  have  said  answers  this  con- 
tention. 

It  is  next  suggested  that  tbe  area  Intended 
Is  such  upland  as  might  He  within  the  lines. 
The  only  upland  without  these  lines  Is  that 
small  portion  in  lots  1  and  2,  the  whole  of  lot 
3  and  practically  the  whole  of  lot  2  lying  in 
the  water.  Such  description  therefore  would 
not  be  necessary  if  It  was  only  intended  to 
pass  the  upland,  and  it  is  evident  additional 
area  was  intended.  Next,  that,  in  the  ab- 
sence of  a  given  length  to  the  side  lines,  It 
is  impossible  to  ascertain  whether  It  was  In- 
tended to  claim  to  the  center  of  the  lake  or 
to  the  outer  harbor  line.  The  outer  harbor 
line  had  not  been  established  at  the  time  of 
tbe  making  of  this  plat,  nor  was  there  any- 
thing to  indicate  (it  being  prior  to  tbe  adop- 
tion of  our  Constitution)  that  a  harbor  line 
ever  would  be  established  in  Lake  Union  at 
tbe  time  of  tbe  dedication  of  this  plat,  June 
22,  1889.  It  is  therefore  evident,  as  we  held 
in  construing  this  same  plat  in  GiCTord  v. 
Horton,  54  Wash.  595,  103  Pac.  988,  and 
Sborett  V.  Slgnor,  107  Pac.  1033,  that,  while 
tbe  Days,  the  dedicators  of  this  plat  of  Eldo- 
rado addition,  did  not  own  all  the  land  they 
platted,  they  filed  the  plat  and  Inid  out  tbe 
lots  under  tbe  assumption  that  they  owned 
tbe  shore  lands,  and  by  virtue  of  their  own- 
ership of  tbe  uplands  bordering  on  the  lake, 
had  and  could  convey  title  to  the  water  lots. 
They  did  claim  an  area,  covered  by  the  water 
lots,  and  as  it  is  possible  from  tbe  plat  to 
ascertain  what  that  claimed  area  was,  and 
to  thus  give  effect  to  tbe  missing  end  lines, 
it  is  tbe  duty  of  tbe  court  to  do  so. 


'  Reported  In  full  In  tbe  New  York  Supplement; 
reported  as  a  memorandum  decision  without  opin- 
ion In  Vt  Hun,  652. 


Having  established  the  area  covered  by  re- 
spondent's deed,  tbe  next  Inquiry  is:  To 
what  extent  has  he  been  evicted  by  the  as- 
sertion of  paramount  title  in  the  state? 
Taking  tbe  northerly  line  of  lot  1  of  block  18 
as  we  have  established  It  as  Indicajted  on  tbe 
plat,  to  be  127  feet,  and  tbe  southerly  line  of 
lot  3  to  be  114  feet,  and  referring  again  to 
that  portion  of  the  area  of  these  lots  not 
covered  by  tbe  plat  of  block  96,  a  tract  9t 
feet  on  the  northerly  side  and  60  feet  on  its 
southerly  side,  we  have  remaining  an  area 
33  feet  on  its  northerly  side,  54  feet  on  its 
southerly  side,  having  tbe  west  or  base  line 
of  block  96,  a  line  approximately  158  feet  in 
length,  for  Its  westerly  boundary,  and  the  es- 
tablished missing  line  approximately  146  feet 
in  length  as  its  eastern  boundary,  all  of 
which  area  is  included  within  block  96,  and 
represents  that  portion  of  block  96  which 
overlaps  or  is  overlapped  by  lots  1,  2,  and  3, 
block  18,  as  we  have  established  them.  This 
is  the  area,  according  to  our  holding,  from 
which  respondent  has  Ijpen  evicted  by  the 
state.  The  amount  paid  by  respondent  to  the 
state  for  all  of  lots  1,  2,  and  3,  block  96,  was 
$1,859.13,  and  the  measure  of  bis  damage  for 
such  eviction  Is  that  amount  the  ratio  of 
which  is  to  the  amount  paid  by  him  as  the 
area  from  which  he  was  evicted  is  to  the 
whole  area  of  lots  1,  2,  and  3,  block  96,  which 
is  tbe  sum  of  $376.87,  which  amount  we  hold 
represents  the  true  measure  of  respondent's 
damage.  West  Coast  M.  &  I.  Co.  v.  West 
Coast  Imp.  Co.,  31  Wash.  610,  72  Pac.  455. 

The  respondent  sets  forth  in  his  complaint 
that  "the  city  of  Seattle,  relying  upon  the 
plat  of  the  shore  lands  and  upon  the  dedica- 
tion of  said  premises  by  the  state  of  Wash- 
ington as  a  ahoreland  street.  Is  now  proceed- 
ing to  use  tbe  same  premises  as  a  public 
street"  And  the  statement  of  facts  shows 
the  admission  of  a  summons  and  complaint 
in  what  Is  referred  to  as  the  "Westlake 
Avenue  Boulevard  condemnation  suit,"  mark- 
ed "PlalntUTs  Exhibit  B."  Thire  is,  how- 
ever, no  such  exhibit  in  the  record  here. 
Nor  did  tbe  court  make  any  fliiding  in  this 
regard.  We  are  therefore  unable  to  deter- 
mine what  portion  of  the  area  in  question 
here  is  sought  by  the  city  for  a  street,  or 
what  effect,  if  any,  such  a  street  would  have 
on  that  portion  of  block  18  not  included  In 
block  96,  or  that  portion  included  In  the  over- 
lapping of  the  two  blocks.  We  are  therefore 
unable  to  determine  what  effect,  if  any,  such 
condemnation  proceedings  have  on  tbe  ques- 
tions submitted  by  this  record. 

The  judgment  of  the  court  below  is  re- 
versed, and  tbe  cause  remanded,  with  in- 
structions to  enter  a  judgment  for  the  plain- 
tiff in  the  sum  of  $376.87,  with  Interest  from 
the  time  of  respondent's  payment  to  tbe 
state,  which  time  we  are  from  the  record  un- 
able to  ascertain. 

RUDKIN,  C.  J.,  and  CHADWICK,  DUN- 
BAR, and  CROW,  JJ.,  concur. 
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DE^NSHORE  et  al.  y.  E\'E21GREEN  OAMP, 

NO.  147,   WOODMEN   OF   THE 

WORLD  et  al. 

(Sapreme  Oonrt  of  Washington.    Dec  16,  1910.) 

1.  NUI3ANCK    (J    3*)  —  UNDEBTAKINO     ElfiTAB- 

usHMENTS — Per  8e. 

An  nndertaking  establishment  la  not  a  nui- 
sance per  se. 

[Bd.  Note.— For  other  cases,  see  Nuisance, 
Cfent.  Dig.  S§  4,  5,  fr-25 ;    Dec.  Dig.  §  3.*] 

2.  NmsANCK  (f  1*)— <:k>MHON-LAw  Nuisance. 

The  question  of  nuisance  vel  non  cannot 
be  determined  by  reference  to  the  rules  of  the 
common  law,  but  each  case  must  be  considered 
on  its  own  facts. 

(Bd.  Note.— For  other  cases,  see  Naisance, 
Cent.  Dig.  i  1 ;    Dec.  Dig.  $  1.*] 

3.  NuiSANCK  (j  1*)— What  Oorbtitdtes. 

A  thing  may  or  ma;  not  be  a  nuisance  ac- 
cording to  the  manner  in  which  it  is  used,  the 
situation  in  which  it  is  placed,  or  the  time  it 
has  been  carried  on  without  complaint,  when 
measnred  by  the  mind  and  taste  of  the  average 
dtisen. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  |  1 ;  Dec.  Dig.  f  1.*] 

4.  Nuisance   (J   3*)  —  Undebtakinq   Estab- 
nsBTMENTS— Residence  Districts. 

The  maintenance  of  an  undertaking  estab- 
lishment in  a  building  three  or  four  feet  from 
the  residence  of  one  of  the  plaintiffs  and  35  feet 
from  the  residence  of  the  other  in  a  residence 
district  of  a  dty,  though  the  mortician  operat- 
ing the  same  intended  to  occupy  the  upper  sto- 
ries of  the  building  as  a  residence,  constituted 
a  nuisance  where  it  was  shown  that  noxious 
odors,  gases,  etc.,  were  likely  to  permeate  the 
houses  of  the  plaintiffs  therefrom,  and  that 
there  was  danger  of  infection  and  contagion 
from  the  proximity  of  the  morgue,  with  the 
possibility  of  flies  passing  from  one  place  to  the 
other,  etc. 

[Ed.  Note.— For  other  cases,  see  Naisance, 
Cent  Dig.  f§  4,  6,  9-25;   Dec.  Dig.  |  3.*] 

Department  2.  Appeal  from  Superior 
Court.  Snohomish  County;  Geo.  A.  Joiner, 
Judge. 

Suit  by  Al.  Densmore  and  wife  and  others 
against  Evergreen  Camp,  No.  147,  Woodmen 
of  the  World,  and  others.  Decree  for  com- 
plainants, and  defendants  appeal.    Affirmed. 

Noah  Shakespeare  and  Bell  &  Anderson, 
for  appellants.  Cooley  &  Horan  and  R.  Mul- 
TlhlU,  for  respondents. 


CHADWICK,  J.  Hewitt  avenue  Is  the 
principal  business  street  in  the  city  of  E>v- 
erett  Wall  street  runs  parallel  thereto.  One 
of  the  cross-streets  Is  Hoyt  street  A  busi- 
ness block  runs  back  from  Hewitt  avenue 
120  feet.  The  remainder  of  the  block  on 
Hoyt  street  is  occupied  by  residences.  The 
next  block  to  the  south  is  entirely  given  up 
to  residences,  so  that,  in  the  opiuion  of  a 
witness  who  had  been  in  the  real  estate  busi- 
ness for  ten  years  in  the  city  of  Everett, 
the  property  owned  and  occupied  by  the 
plalntiCFs  was  situate  in  a  residence  dis- 
trict A  short  time  before  this  action  was 
begun  E>rergreen  Camp,  No.  147,  Woodmen 


of  the  World,  had  moved  a  three-story  build- 
ing, formerly  used  as  a  residence,  onto  lots 
26  and  27.  Plaintiffs  Densmore  are  the  own- 
ers of  lots  28  and  29,  and  plaintiffs  Mathew- 
son  are  the  owners  of  lots  23  and  24.  The 
building  owned  by  the  Woodmen  Camp  now 
stands  within  3  or  4  feet  of  the  Densmore 
residence  and  about  35  feet  from  the  Ma- 
thewsoD  residence,  being  between  the  two. 
At  about  the  time  the  building  was  moved 
onto  the  lots,  it  was  leased  by  the  Woodmen 
Camp  to  defendants  Maulsby,  who  purpose 
to  start  an  undertaking  establishment  there- 
in. Plaintiffs  protested  to  one  or  more  of 
the  officers  of  the  camp,  and,  this  proving 
of  no  avail,  the  present  action  was  begun, 
resulting  in  a  temporary  injunction  after  a 
full  hearing  upon  the  facts.  Testimony  of- 
fered to  show  that  the  property  of  respond- 
ents would  be  depreciated  in  value  was  ex- 
cluded by  the  court. 

That  an  undertaking  establishment  is  not 
a  nuisance  per  se  may  be  assumed  without 
citing  authority.  It  Is  further  shown  that 
it  is  the  purpose  of  the  appellant  Maulsby 
to  maintain  every  sanitary  precaution  known 
to  the  profession  of  morticians.  The  ques- 
tion before  us  is  whether  such  an  establish- 
ment by  reason  of  its  location  and  being  op- 
erated in  a  legitimate  manner  may  be  or 
become  a  nuisance  within  the  definition  of 
the  statutes- of  this  state.  In  the  case  of 
Everett  v.  Pasdiall  (Just  decided)  111  Pac. 
879,  we  called  attention  to  the  fact  that  the 
question  of  naisance  or  no  nuisance  can- 
not be  determined  by  reference  to  the  rules 
of  the  common  law,  but  that  each  case  must 
be  considered  upon  its  own  facts.  For  in 
this  age,  when  population  Is  becoming  more 
and  more  congested  in  the  cities,  it  would 
be  manifestly  unfair  to  grant  injunctive  re- 
lief only  in  those  cases  where  the  object 
attacked  was  a  nuisance  per  se,  when  other 
circumstances  or  conditions  Intervene  whidi 
might  tend  to  destroy  the  repose  and  com- 
fort of  a  part  of  a  city  or  town  given  over 
to  homes.  In  this  case  as  In  that,  the  ele- 
ment of  comfort  and  repose  in  the  enjoy- 
ment of  the  home  becomes  an  essential  ele- 
ment of  our  inquiry ;  for  it  is  not  only  shown 
by  the  evidence,  but  it  may  be  accepted  as 
within  the  common  knowledge  of  man,  that 
the  immediate  presence  of  those  mute  re- 
minders of  mortality,  the  hearse,  the  chapel, 
the  taking  in  and  carrying  out  of  bodies,  the 
knowledge  that  within  a  few  feet  of  the 
windows  of  one's  dwelling  house  where  the 
family  sleep  and  eat  and  spend  their  leisure 
hours  autopsies  are  going  on,  that  the  dead 
are  there,  cannot  help  but  have  a  depressing 
effect  upon  the  mind  of  the  average  per- 
son, weakening,  as  the  testimony  shows,  bhs 
physical  resistance,  and  rendering  him  more 
susceptible  to  contagion  and  disease.  There 
Is  evidence  tending  to  show  that  noxious 
odors,  gases,  especially   those  arising  from 
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the  deodorants  used  in  cleansing  tbe  prem- 
ises, would  permeate  the  homes  of  respond- 
ents; that  there  is  danger  of  infection  and 
contagion  from  the  proximity  of  the  morgue, 
and  the  possibility  of  flies  passing  from  one 
place  to  the  other.  This  testimony  is  sup- 
plied by  physicians  sworn  as  experts.  Their 
testimony  is  denied  or  minimized  by  the  ap- 
pellant Maulshy  and  other  undertakers  who 
were  called  as  witnesses,  but  tbe  fact  that 
reasonable  men  of  fair  minds  differ  npon 
these  questions  impelled  tbe  trial  Judge  to 
find  against  appellants  upon  the  facts,  and 
warrants  us  in  8ut)scribing  to  his  view  that 
the  danger  is  at  least  probable.  "The  law 
takes  care  that  lawful  and  useful  business 
shall  not  be  put  a  stop  to  on  account  of 
every  trifling  or  imaginary  annoyance,  such 
as  may  offend  the  taste  or  disturb  the  nerves 
of  a  fastidious  or  overreflned  person.  But, 
on  the  other  hand,  it  does  not  allow  any 
one,  whatever  his  circumstances  or  condition 
may  be,  to  be  driven  from  his  home,  or  to  be 
compelled  to  live  In  it  In  positive  discom- 
fort, although  caused  by  a  lawful  and  use- 
ful business  carried  on  in  his  vicinity.  The 
maxim,  'Sic  utere  tuo  ut  alienum  non  leedas,' 
expresses  tbe  well-established  doctrine  of  the 
law."  Ross  V.  Butler,  19  N.  J.  Eq.  294,  97 
Am.  Dec.  654.  We  think  the  facts,  as  es- 
tablished by  the  evidence  and  found  by  the 
court  below,  bring  this  case  within  tbe  rule 
of  the  cases  cited  in  Everett  v.  Pascball,  sn- 
'pra.  Deaconess  Hospital  v.  Bontjes,  207  111. 
553,  69  N.  E.  748,  64  L.  R.  A.  215;  Balti- 
more V.  Fairfield  Imp.  Co.,  87  Md.  352,  39 
Atl.  1081,  40  L.  R.  A.  494,  67  Am.  St  Rep. 
344;  Cherry  v.  Williams,  147  N.  O.  452,  61 
S.  E.  267,  125  Am.  St.  Rep.  566. 

In  Barnes  v.  Hathorn,  54  Me.  124,  a  tomb 
had  been  erected  within  44  feet  of  the  plain- 
tiff's dwelling,  in  which  dead  bodies  had  been 
kept.  They  were  finally  removed,  but  after 
a  lapse  of  six  years  a  body  was  placed  In 
the  tomb.  In  reversing  a  Judgment  of  non- 
suit, the  court  said:  "It  was  only  some  15 
paces  from  tbe  windows  of  his  dining  and 
sitting  room.  It  was  certainly  not  a  very 
cheering  or  exhilarating  prospect  which  met 
the  plaintiflTs  vision,  whenever  he  looked 
abroad.  How  far  to  a  man  of  ordinarily 
nervous  temperament,  or  to  one  of  a  sensitive 
nature,  who  shrunk  from  the  constant  view 
of  this  fixed  memorial  of  death  and  decay, 
this  erection  might  prove  injurious  to  health, 
it  is  impossible  to  say.  •  •  •  In  addition 
to  this,  we  have  the  testimony  of  the  phy- 
sicians called  on  the  trial  that  any  emission 
from  dead  bodies  in  that  tomb  might  be  in- 
jurious to  liealth,  bodily  and  mentally.  It 
had  proved  so  before,  and  might  agahn.  A 
single  body  might  not  be  so  liable  to  create 
deadly  or  noxious  effluvia  as  a  larger  num- 
ber. But  it  would  be  of  the  same  general 
character,  and  might  of  itself  prove  uncom- 
fortable, if  not  positively  unhealthy."  The 
fact  that  some  courts  have  not  drawn  a 
consistent    line   between    nuisances   per   se 


where  the  injury  Is  real  and  hurtful  to  the 
physical  senses  and  those  cases  where  the 
nuisance  is  mental  or  destructive  of  com- 
fort and  repose  has  led  to  much  confusion. 
But  the  rule  that  a  thing  may  or  may  not 
be  a  nuisance  according  to  the  manner  In 
which  it  is  used,  or  the  situation  in  which 
it  is  placed,  or  the  time  it  has  been  carried 
on  without  complaint,  when  measured  by  the 
mind  and  taste  of  the  average  citizen,  fur- 
nishes a  guide  as  certain  as  it  is  possible 
to  state  a  rule  in  a  class  of  cases  where,  at 
best,  there  must  be  an  element  of  com- 
promise. 

The  case  of  Westcott  v.  Middleton,  43  N. 
J.  Eq.  478,  11  Atl.  490,  is  relied  upon  by 
appellants.  It  is  the  only  case  cited,  and, 
so  far  as  we  have  been  able  to  discover,  it 
Is  the  only  case  in  the  books  where  it  was 
sought  to  restrain 'an  undertaking  establish- 
ment. It  is  seemingly  in  point,  yet  it  may 
be  distinguished  from  the  case  at  bar.  There, 
so  far  as  tbe  decision  indicates,  tbe  under> 
taking  establishment  was  in  the  most  popu- 
lous section  of  the  city.  We  may  assume 
that  it  was  not  in  a  residence  section,  for 
the  lower  floor  of  the  building  occupied  by 
tbe  complainant  was  given  over  to  business 
purposes,  the  upper  floors  only  being  oc- 
cupied for  residence  purposes,  and,  further, 
the  establishment  bad  been  carried  on  with- 
out complaint  for  11  years.  Furthermore, 
the  court  found  that  the  complainant  was 
of  a  supersensitive  nature  rather  than  one 
possessed  of  the  plain,  sober,  and  simple 
notions  prevailing  among  the  English  people, 
as  is  stated  in  the  books;  that  he  liad  a 
horror  of  such  things  in  excess  of  the  or- 
dinary person,  so  much  so  that  in  tbe  72 
years  of  his  life  he  had  not  attended  to  ex- 
ceed half  a  dozen  funerals.  We  think,  from 
reading  that  opinion,  that  it  comes  within 
the  rule  announced  in  Gilbert  v.  Showerman, 
23  Mich.  448,  where  the  complainant  bad 
taken  up  his  residence  over  a  store  in  a 
part  of  the  city  chiefly  given  up  to  business, 
and  then  sought  to  restrain  the  operation  of 
a  steam  flouring  mill  located  on  adjoining 
property.  Chief  Justice  Cooley,  who  ren- 
dered the  opinion  of  the  court,  speaking  of 
offensive  trades,  said:  "£>pen  the  most  of- 
fensive trade,  as  we  have  seen,  is  allowed 
to  be  carried  on  in  a  remote  place,  and  this 
means,  not  a  place  remote  from  all  otlier 
occupations  and  trades,  but  remote  from 
such  other  occupation  or  trade  as  would  be 
specially  injured  or  incommoded  by  its  prox- 
imity ;  tn  other  words,  in  a  place  which.  In 
view  of  its  offensive  nature,  is  a  proper  and 
suitable  one  for  its  establishment  The  most 
offensive  trades  are  lawful,  as  well  as  the 
most  wholesome  and  agreeable ;  and  all  that 
can  be  required  of  the  men  who  shall  «i- 
gage  In  them  is  that  due  regard  shall  be  Iiad 
to  fitness  of  locality.  They  shall  not  carry 
them  on  In  a  part  of  the  town  occupied 
mainly  for  dwellings,  nor,  on  the  other  hand, 
shall  the  occupant  of  a  dwelling  in  a  part  of 


Digitized  by 


KjOO 


gie 


Wash^ 


HYDE  r.  PHILLIPS 


257 


the  towii  already  appropriated  to  such  trades 
have  a  right  to  enjoin  another  coming  In 
because  of  its  offensive  nature.  Reason  and 
a  just  regard  to  the  rights  and  interests  of 
the  public  require  that  in  such  case  the  en- 
joyments of  pure  air  and  agreeable  sur- 
roundings for  a  home  shall  be  sought  in 
some  ether  quarter;  and  a  party  cannot 
Justly  call  upon  the  law  to  make  that  place 
snltablo  for  his  residence  which  was  not 
80  when  he  selected  It  In  the  case  before 
OS  we  find  that  the  defendants  are  carrying 
on  a  bosiness  not  calculated  to  be  specially 
annoying,  except  to  the  occupants  of  dwel- 
lings. They  chose  for  its  establishment  a 
locality  where  all  the  buildings  had  been 
constructed  for  purposes  other  than  for  resi- 
dence. Families,  to  some  extent,  occupied 
these  bnlldings,  but  their  occupation  was 
secondary  to  the  main  object  of  their  con- 
■tmction,  and  we  must  suppose  that  it  was 
generally  for  reasons  which  precluded  the 
diolce  of  a  more  desirable  neighborhood." 
The  testimony  In  this  case  further  shows 
that  it  is  the  Intention  of  the  defendant 
Haolsby  to  occupy  the  upper  stories  of  the 
bnlldlng  as  a  residence,  but  we  believe  that 
this  fact  will  not  take  this  case  out  of  the 
general  rules  of  the  law. 

In  Clereland  t.  ClUzens'  Gaslight  Co.,  20 
M.  J.  E>i.  201,  205,  Chancellor  Zabriskie,  who 
is  perhaps  more  frequently  quoted  as  an 
authority  upon  the  subject  of  nuisance  than 
any  other  American  jurist,  said:  "The  dis- 
comforts must  be  physical,  not  such  as  de- 
pend upon  taste  or  imagination.  But  what- 
ever is  offensive  physically  to  the  senses,  and 
by  such  offensiveness  makes  life  uncomforta- 
ble. Is  a  nuisance,  and  it  is  not  the  less  so, 
because  there  may  be  persons  whose  habits 
and  occupations,  have  brought  them  to  en- 
dure the  same  annoyances  without  discom- 
fort Other  persons  or  classes  of  persons 
whose  senses  have  not  been  so  hardened,  and 
who,  by  their  education  and  habits  of  lije, 
harden  the  sensitiveness  of  their  natural  or- 
ganizations, are  entitled  to  enjoy  life  In 
comfort  as  they  are  constituted."  Mr.  Bish- 
op, In  his  Noncontract  Law,  §  418,  has  stated 
the  underlying  principle  in  this  class  of 
cases  as  follows:  "Two  things  essential  to 
the  general  prosperity  and  happiness  are  use- 
fol  trades,  whereby  people  are  supplied  with 
things  necessary  in  life,  and  healthful  and 
peaceful  dwellings.  •  •  •  The  courts.  In 
administering  justice  between  them,  neces- 
sarily require  each  to  lay  aside  something 
of  what  pertains  to  mere  convenience  and 
comfort  yet  they  permit  each  to  stand  so 
far  on  its  own  rights  as  not  to  be  destroyed." 

The  decree  of  the  lower  court,  being  thus 
sustained  by  the  authorities  upon  the  sub- 
ject, is  affirmed. 

RUDKIN,  C.  X,  and  MOBBIS,  DUNBAB, 
and  CBOW,  JJ.,  concur. 


(61  Wash.  S14) 
HTDB  et  nr.  ▼.  PHILLIPS. 
(Supreme  Court  of  Washington.    Dec.  21,  1910.) 

VENDOB   and   PtTBCHASEB   (§    176*)— CONTBACT 

OF  Sale— Sale  bt  Acbb  ob  in  Gross. 
A  contract  for  the  sale  of  land  described  It 
by  metes  and  bounds,  followed  by  the  words, 
"containing  390%  acres,"  and  then  provided 
that  the  vendee  agreed  to  pay  for  the  same  at 
the  rate  of  $27.50  per  acre,  a  sum  in  total  equal 
to  $11,000,  in  specified  payments.  The  vendor 
also  sold  to  the  vendee  for  the  consideration 
mentioned  all  the  straw  and  one  stack  of  hay 
on  a  part  of  the  land,  and  agreed  to  assign  a 
lease  on  certain  other  land,  and  to  convey  to 
the  vendee  the  vendor's  interest  in  the  plowing 
on  the  land.  Held,  that  such  contract  provided 
for  a  sale  in  gross,  and  not  by  the  acre ;  and 
hence,  in  the  absence  of  fraud  or  deceit,  the  ven- 
dee was  not  entitled  to  a  reduction  from  the 
price  for  a  shortage  of  31%  acres,  under  the  rule 
that  the  mention  of  the  quantity  of  acres  after  a 
specified  description  by  metes  and  bounds  or 
other  specifications  is  but  matter  of  description, 
and  does  not  amount  to  a  covenant. 

[B>i.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  333-340;  Dec.  Dig. 
S  176.*] 

Department  2.  Appeal  from  Superior 
Court  Spokane  County;  Henry  L.  Kennan. 
Judge. 

Suit  by  Fred  H.  Hyde  and  wife  against 
Henry  Phillips  to  enforce  specific  perform- 
ance of  a  contract  for  the  sale  of  land. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Affirmed. 

H.  J.  Hlbschman  and  N.  W.  Washington, 
for  appellant  John  L.  Dirks,  for  respond- 
ent 

CHADWICK,  J.  On  the  16th  day  of  Sep- 
tember, 1908,  the  parties  to  this  action  en- 
tered into  a  contract  for  the  sale  of  land, 
the  parts  of  the  contract  material  to  our 
present  Inquiry  being  as  follows:  "Witness- 
eth:  That  the  party  of  the  first  part  hereby 
sells  and  conveys  to  the  party  of  the  second 
part,  .the  following  described  real  estate  and 
personal  property,  to  wit:  The  north  half 
(N.  %)  of  section  nineteen  (19),  and  the 
southwest  quarter  (S.  W.  %)  of  section  eight- 
een (18),  township  twenty-six  (26),  all  north 
of  range  thirty-one  (31)  E.  M.  W.,  containing 
three  hundred  and  ninety-nine  and  one-third 
acres,  all  in  Lincoln  county,  state  of  Wash- 
ington. In  consideration  Uierefor  the  party 
of  the  second  part  hereby  agrees  to  pay  for 
the  same  at  the  rate  of  twenty-seven  dol- 
lars and  fifty  cents  per  acre,  a  sum  in  total 
of  eleven  thousand  dollars.  In  payment  as 
follows:  Two  hundred  dollars  payable  In 
cash,  twenty-eight  hundred  dollars,  on  or  be- 
fore the  first  day  of  November,  1908,  and  the 
balance  in  three  equal  payments,  payable  an- 
nually or  before  at  the  option  of  the  party 
of  the  second  part  The  deferred  payments 
to  bear  interest  at  the  rate  of  six  per  cent, 
per  annum.  The  party' of  the  first  part  fur- 
ther sells  to  the  party  of  the  second  part, 
for  the  consideration  above  mentioned,  all 
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the  straw  and  one  stack  of  hay  now  on  the 
S.  W.  M  of  Sec.  18,  and  one  superior  drill. 
•  •  *  The  party  of  the  first  part  further 
agrees  to  assign  to  the  party  of  the  second 
part  all  his  right  in  and  to  a  certain  lease 
upon  the  N.  W.  V*  of  section  18,  townsKip 
26,  R.  31,  to  pay  the  rental  for  1908,  and 
to  convey  to  the  party  of  the  second  part 
his  Interest  in  the  plowing  done  on  said 
land."  The  sum  of  |200  was  paid  when  the 
contract  was  executed.  Appellants  took  pos- 
session under  the  contract,  and  thereafter 
had  the  land  surveyed.  It  was  found  to 
contain  358  acres,  or  Sl%  acres  less  than  the 
area  mentioned  in  the  contract.  In  Novem- 
ber, 1909,  appellants  tendered  the  sum  of 
$7,286.95  In  full  payment  for  the  land,  being 
the  whole  amount  due  at  the  rate  of  $27.50 
per  acre,  upon  the  acreage  as  ascertained  by 
the  survey.  This  tender  was  refused;  re- 
^Mndent  demanding  the  full  sum  named  In 
the  contract,  that  is,  $11,000,  less  the  $200 
paid  down  and  an  existing  mortgage  of  $2,- 
000.  This  action  was  then  brought  to  en- 
force specific  performance  of  the  contract 
and  to  compel  the  execution  of  a  deed.  From 
an  order  sustaining  a  demurrer  to  the  com- 
plaint, plaintiffs  have  appealed. 

There  is  t>nt  one  question  In  this  case, 
whether  the  sale  was  by  the  acre  -or  in  gross. 
It  seems  to  be  admitted  that  the  actual 
number  of  acres  was  unknown  to  either  par- 
ty at  the  time  the  contract  was  entered  into. 

«The  complaint  recites:  "That  at  the  time 
of  the  execution  of  the  agreement  neither 
of  the  parties  thereto  knew  the  exact  num- 
ber of  acres  in  said  premises,  and  that  the 
plaintiffs  did  not  ascertain  the  same  for  a 
number  of  months  after  the  execution  of 
said  agreement"  If  the  sale?  was  made  by 
the  acre,  and  the  difference  held  to  be  a 
material  one,  appellants  would  be  entitled 
to  an  abatement  of  the  purchase  price  in  a 
sum  equalling  the  difference  betweep  the 
number  of  acres  mentioned  In  the  contract 
and  the  amount  ascertained  by  the  survey. 
On  the  other  hand,  if  it  was  a  sale  in  gross, 
appellants  would  be  held  to  the  payment  of 
the  purchase  price,  notwithstanding  a  de- 
ficiency In  the  area.  Whether  It  was  a  sale 
In  gross  or  by  the  acre,  depends  upon  the 
intention  of  the  parties.  In  the  case  at  bar 
we  are  held  to  an  examination  of  the  com- 
plaint, and  to  a  construction  of  the  contract 

Where  land  Is  sold  by  reference  to  maps, 
plats,  or  government  subdivisions,  followed 
by  the  number  of  acres  contained  therein, 
the  rule,  as  stated  by  Chancellor  Kent  Is 
as  follows:  "The  mention  of  the  quantity 
of  acres  after  a  certain  description  of  the 
subject  by  metes  and  bounds  or  by  other 
specifications  is  but  a  matter  of  description, 
and  does  not  amount  to  any  covenant  or 
afford  any  ground  of  breach  of  any  of  the 
usual  covenants,  though  the  quantity  of 
acres  should  fall  short  of  the  given  amoimt" 
4  Kent's  Commentaries,  467. 

The  rule  deduced  by  Mr.  Warvelle  la  aa 


follows:  "Where  the  quantity  of  a  tract  of 
land  is  stated  in  the  deed,  as  well  as  the 
metes  and  bounds,  the  latter,  if  they  can 
be  ascertained  with  certainty,  will  control 
the  location,  although  they  contain  less  than 
the  given  quantity — the  designation  of  quan- 
tity never  being  permitted  to  control  the 
boundaries  where  they  are  clearly  Indicated. 
But  where  there  is  doubt  as  to  the  true  de- 
scription, such  designation  of  quantity  may 
be  properly  considered.  As  a  rule,  however, 
a  recital  in  a  conveyance  of  land  that  the 
tract  contains  a  certain  number  of  acres  will 
always,  unless  there  is  an  express  covenant 
as  to  quantity,  be  regarded  as  part  of  the 
description  merely,  and  will  be  rejected  If 
Inconsistent  with  the  actual  area  as  ascer- 
tained by  known  monuments  and  boundaries. 
Such  recital  aids  but  docs  not  control  the 
description  of  the  granted  premises.  The 
word,  'about'  so  frequently  employed  In  con- 
nection with  statements  of  quantity,  is  gen- 
erally regarded  as  a  word  of  approximation 
only;  it  will  not  cover  any  material  deficien- 
cies."   Warvelle  on  Vendors,  $  381. 

Brewster,  in  his  work  on  Conveyancing, 
§  92,  says:  "Courses  and  distances  mentioned 
generally  control  the  statement  of  quantity; 
the  latter  being  considered,  generally  speak- 
ing, as  less  likely  to  be  definite.  A  state- 
ment of  quantity  has  little  effect  where  the 
rest  of  the  description  is  definite  and  accu- 
rate.   •    •    •" 

Devlin  finds  the  rule  to  be:  "In  the  de- 
scription of  land  it  Is  usual,  after  the  de- 
scription by  metes  and  bounds  or  subdivi- 
sions, to  add  a  clause  stating  that  the  land 
described  contained  so  many  acres.  But  un- 
less there  Is  an  express  covenant  that  there 
Is  the  quantity  of  land  mentioned,  the  clause 
as  to  quantity  is  considered  simply  as  a 
part  of  the  description,  and  will  t>e  rejected 
if  It  is  inconsistent  with  the  actual  area, 
when  the  same  is  capable  of  being  ascer- 
tained by  monuments  and  boundaries.  The 
mention  of  the  quantity  of  land  conveyed 
may  aid  in  defining  the  premises,  but  it  can- 
not control  the  rest  of  the  description.  Nei- 
ther party  has  a  remedy  against  the  other 
for  the  excess  of  deficiency,  unless  the  dif- 
ference is  so  great  as  to  afford  a  presump- 
tion of  fraud.  Where  an  owner  of  a  league 
of  land,  having  sold  off  several  tracts,  ex- 
ecuted a  deed  for  the  unsold  balance,  which 
described  It  as  'all  and  singular  a  certain 
piece  or  parcel  of  land  containing  one  thou- 
sand acres,  situated  and  described  as  fol- 
lows: In  Harris  county,  and  on  Buffalo 
bayou,  adjoining  the  city  of  Houston,  being 
the  undivided  part  of  the  league  granted  to 
Allen  C.  Reynolds'— It  was  held  that  the 
deed  conveyed  title  to  the  whole  of  the  un- 
sold balance,  although  In  excess  of  the  num- 
ber of  acres  mentioned."  Devlin  on  Deeds, 
S  1044.  See,  also,  13  Cyc.  635;  2  Washburn, 
Real  Property,  p.  672 ;  29  Am.  &  Eng.  Ency. 
Law,  625,  628. 

Practically   all  of  the   cases   where   the 
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term,  "more  or  less,"  la  employed,  are  In 
point,  for  where  the  description  Is  by  metes 
and  bounds  or  by  reference  to  fixed  bounda- 
ries or  subdlrlslons,  the  general  rule  Is  ap- 
plied, but  little  if  any  Importance  being  at- 
tached to  the  words  "more  or  less."  Ref- 
erence to  a  few  cases  where  the  description 
was  by  government  subdivision  will  not  be 
out  of  place.  A  case  Is  reported  In  33  Iowa, 
110,  where  TJfford  sued  Wlllilns,  and  the 
case  turned  on  the  construction  of  a  deed 
to  the  southwest  quarter  of  the  northwest 
quarter,  etc.,  followed  by  the  words,  "being 
40  acres."  It  was  held:  "The  rule  Is  that 
when  the  quantity  of  land  is  mentioned  In 
a  deed  as  imrt  of  the  description,  it  will  be 
rejected  if  It  toe  Inconsistent  with  the  ac- 
tual area  of  the  premises  as  ascertained  by 
known  monuments  or  other  certain  descrip- 
tion, where  the  tract  Is  definitely  described 
and  limited,  as  In  the  present  Instance,  ac- 
cording to  the  original  survey,  so  that  any 
surveyor  can  ascertain  Its  contents,  and  If 
within  the  boundaries,  according  to  the  de- 
scription, there  be  less  or  more  than  the 
supposed  quantity  of  land,  the  grantee  takes 
all  included  within  the  description.  No  more 
and  no  less,  if  the  grantor  had  right  to  con- 
vey all.  The  grantee,  in  his  purchase,  must 
be  considered  as  relying  on  the  boundaries 
described,  and  not  on  the  contents  mention- 
ed." So,  too.  In  Kerr  v.  Kuykendall,  44  Miss. 
137,  the  description  was  "section  22,"  etc., 
and  the  price,  $1,920,  was  calculated  on  a 
basis  of  $3  per  acre.  A  subsequent  survey 
showed  the  section  to  be  of  less  area.  Ajk 
plying  the  rule  announced  In  Fulton  v.  Mc- 
Afee, 5  How.  762,  "that  650  acres  Is  .the 
strictly  legal  complement  of  a  section,  yet 
It  is  well  known  that  not  one  section  In  ten 
contains  that  quantity.  Some  contain  more, 
some  less;  but  they  are  sections  neverthe- 
less," the  court  held  there  having  been  no 
artifice,  fraud,  or  misrepresentation,  that  the 
sale  was  In  gross,  and  not  by  the  acre. 

In  Perkins'  Exr's  v.  Winter's  Adm'rx,  7 
Ala.  855,  It  was  held:  "We  are  now  brought 
to  inquire  whether  the  complainants  are  en- 
Utled  to  relief  for  the  supposed  deficiency 
In  the  quantity  of  the  land  purchased  by  the 
testator.  It  has  been  held  that,  although 
the  purchaser  of  a  tract  of  land  promise  to 
pay  a  certain  sum  by  the  acre,  yet  If  he 
also  agree  to  take  it  by  the  patent,  or  sur- 
vey previously  made  (In  the  absence  of  fraud 
on  the  part  of  the  vendor),  he  must  be  un- 
derstood to  risk  the  quantity,  and,  therefore, 
is  not  entitled  to  any  compensation  for  de- 
ficiency. •  *  *  In  the  case  at  bar,  the 
land  of  which  the  testator  was  the  purchas- 
er was  sold  by  the  quarter  section,  accord- 
ing to  the  survey  made  under  the  authority 
of  the  federal  government,  and  each  quar- 
ter was  supposed  to  contain  160  acres — that 
being  the  proper  size  of  sach  a  subdivision. 
By  bidding  it  off  at  a  certain  sum  per  acre, 
the  purchaser  expected  to  pay  for  so  much 
land,  as  tne  patent  from  the  United  States 


I  to  the  patentee  recited  to  be  the  number  of 
acres  embraced  by  each  quarter  section.  Nei- 
ther party  contemplated  a  survey  In  future; 
and  If  the  tracts  were  larger  than  supposed, 
the  purchaser  would  be  entitled  to  the  ex- 
cess, or  If  less,  he  must  stand  by  his  bar- 
gain. This  view  of  the  case,  as  It  respects 
the  assumption  of  fact,  is  sustained  by  the 
record,  and  the  legal  conclusion  seems  to  us 
to  result  so  clearly,  from  the  authorities  cit- 
ed, as  to  make  It  unnecessary  to  amplify 
the  point" 

In  Austrian  v.  Dean,  23  Minn.  62,  the  land 
was  described  as  a  legal  subdivision  con- 
taining 20  acres  more  or  less.  The  land  sold 
actually  contained  but  17.15  acres.  The  pur- 
chaser brought  suit  for  relief,  claiming  that 
the  words,  "containing  twenty  acres  more 
or  less  according  to  the  government  sur- 
vey," amounted  to  a  covenant  that  by  the 
government  survey  there  should  have  been 
20  acres  in  the  piece  described.  It  was 
held:  "Words  expressing  the  quantity.  In  a 
deed  of  a  tract  otherwise  definitely  describ- 
ed, are  held  to  be  merely  additional  descrip- 
tion, and  are  controlled  by  the  definite  calls 
in  the  deed,  and,  therefore.  Immaterial.  Be- 
ing inserted  merely  as  matter  of  description, 
and  not  for  the  purpose  of  covenant,  it  Is 
not  material,  where  there  is  no  fraud  or 
express  covenant  as  to  quantity,  whether  the 
quantity  is  more  or  less  than  that  stated." 

To  take  the  case  out  of  the  general  rule 
there  must  be  an  express  covenant  or  some 
allegation  of  fraud  or  misrepresentation. 
There  must  be  artifice  and  deceit,  or,  as 
some  courts  have  held,  the  deficiency  must 
be  so  great  as  to  warrant  a  court  in  saying 
that  the  deficiency  amounts  to  a  failure  of 
consideration.  There  is  no  such  allegation 
In  the  complaint  before  us. 

It  is  alleged  tnat  neither  party  knew  the 
exact  acreage,  which  in  Itself  Is  some  con- 
firmation of  the  assertion  of  the  respondent 
that  It  was  a  sale  in  gross,  and  that  quan- 
tity was  not  of  the  essence  of  the  contract 
In  arriving  at  the  Intention  of  the  parties, 
and  that  is  the  test  to  be  applied  in  this 
class  of  cases,  we  must  look  to  the  whole 
contract  rather  than  to  a  single  recital. 
The  fact  that  the  parties  contracted  in  good 
faith  has  been  alluded  to.  Another  incident 
is  that  the  land  was  not  the  only  subject 
of  the  contract  There  was  personal  prop- 
erty, a  lease  of  other  lands  was  assigned, 
and  the  interests  of  the  vendor  in  certain 
plowing  on  the  leased  land  also  furnished  a 
part  of  the  consideration  which,  as  expressed 
in  figures,  amounts  to  more  than  would  the 
estimated  acreage,  if  sold  at  $27.50  per  acre. 
It  would  seem  to  be  manifest  also,  that  the 
Intent  of  the  vendee  was  to  pay  and  the 
vendor  to  receive  the  gross  sum  of  $11,000. 
These  items  are  all  suggestive  circumstances, 
tending  to  show  that  the  sale  was  in  gross. 
While  the  words,  "twenty-seven  dollars  and 
fifty  cents  per  acre,"  as  employed  in  the 
contract,  are  significant,  they  are  not  con-  . 
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trolling,  as  against  Hie  facts  and  circum- 
stances :>atlined  above.  29  Am.  &  Eng.  Ency. 
Law,  6.'J9;  Kerr  v.  Kuykendall,  supra;  Ter- 
rell T.  Kirksey,  14  Ala.  209. 

Tbe  complaint  did  not  state  a  cause  of  ac- 
tion, and  tlie  judgment  Is  afiSrmed. 

RUDKIN,  C  J.,  and  CROW,  MOBBIS,  and 
DUNBAR,  JJ.,  concur. 


(61  Wash.  «») 

STATE   T.    DONOVAN. 
(Supreme  Court  of  Washington.    Dec.  13, 1910.) 

1.  iNTOxiCATiNO  Liquors  ({  14*)— Local,  Op- 
tion   Law— CONSTITUTIONALITT. 

The  local  option  law  is  not  unconstitutionaL 

J'E>1.  Note.— For  other  cases,  see  Intoxicating 
quoTs,  Cent  Dig.  {  16;   Dec  Dig.  |  14.*] 

2.  Intoxicating  Liquors  (|  40»)— Local  Op- 
tion —  Incwbpobation    or   Town    Aiteb 

EiLECTION. 

Under  the  local  option  law,  where,  after 
an  election  has  been  had  putting  in  effect  pro- 
hibition in  all  the  territory  outside  incorpo- 
rated cities  and  towos,  a  town  is  incorporated 
from  out  of  the  prohibition  district,  it  may 
license  the  sale  of  liquor  therein,  as  it  could 
had  it  been  incorporated  before  the  election ;  it 
not  being  necessary  to  first  have  a  local  option 
election  therein. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  40.*] 

Morris,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Skagit  County;  Geo.  A.  Joiner,  Judge. 

Harry  Donovan  was  convicted  of  violating 
the  Uqaor  laws,  and  appeals.    Reversed. 

M.  P.  Hurd,  for  appellant  Augustus 
Brawley,  for  the  State. 

DUNBAR,  J.  An  Information  was  filed 
against  the  appellant  by  the  prosecuting  at- 
torney of  Skagit  county,  charging  him  with 
unlawfully  keeping  and  maintaining  a  cer- 
tain building  In  the  town  of  McMnrray,  In 
which  he  kept,  received,  and  harbored  in- 
toxicating liquors  for  the  purpose  of  selling, 
giving  away,  and  distributing  the  same,  con- 
trary to  the  statute,  etc.  Based  on  this  In- 
formation, a  search  warrant  was  issued,  and 
the  sheriff  took  possession  of  appellant's 
building  and  saloon  property.  Upon  the  trial 
of  the  cause  the  appellant  was  convicted  as 
charged.  From  a  Judgment  of  conviction, 
this  appeal  Is  taken. 

The  agreed  statement  of  facts  shows  that 
Skagit  county,  in  which  the  town  of  McMnr- 
ray is  situated,  is  a  duly  organized  county 
and  political  subdivision  of  the  state  of 
Washington;  that  a  petition  was  duly  and 
regularly  filed  with  the  proper  officer  of  said 
county,  for  the  purpose  of  ascertaining  wheth- 
er or  not  Intoxicating  liquors  should  be  li- 
censed to  be  sold  in  that  unit,  consisting  of 
all  that  part  and  portion  of  said  county  out- 
side of  the  incorporated  cities  and  towns 
therein.    The  election  resulted  in  a  large  ma- 


jority In  favor  of  the  prohibition  of  the  sale 
of  liquor  in  such  district.  Afterwards  the 
town  of  McMurray,  having  the  requisite  pop- 
ulation, was  incorporated  within  the  bound- 
aries of  the  territory  which  had  voted  to 
prohibit  the  sale  of  Intoxicating  liquors. 
The  city  officers  were  duly  elected,  and  the 
council  duly  passed  an  ordinance  regulating 
the  manner  and  place  of  the  sale  of  spirit- 
uous, vinous,  fermented,  and  malt  liquors  in 
the  town  of  McMurray,  imposing  and  &xiag 
licenses,  etc.  Defendant,  the  appellant  here, 
was  granted  a  license  to  sell.  This  Is  a  suf- 
ficient statement  to  Indicate  the  nature  of 
the  case. 

There  are  certain  queries  which  are  perti- 
nent in  this  case:  Was  the  result  of  that 
vote  to  fix  the  status  of  the  territory  voting 
for  one  year;  was  that  the  aim  and  object 
of  the  Legislature,  or  was  the  policy  of  the 
Legislature  to  fix  the  status  for  the  whole 
territory  until  a  part  of  the  territory  was 
removed  from  its  operation  by  a  change  in 
its  form  of  local  government;  or  did  the 
Legislature  fail  to  contemplate  such  a  situa- 
tion as  developed  here,  and  therefore  made 
no  provision  to  govern  It?  We  are  Inclined 
to  adopt  the  last  view,  and  that  deprives  ns 
of  the  benefit  of  one  of  the  commonest  testa 
of  statutory  construction,  so  that  we  will  be 
compelled  to  examine,  not  only  the  local  op- 
tion law,  but  the  general  statutes,  to  deter- 
mine the  rights  contested  in  this  case. 

The  first  contention  of  appellant  is  that 
the  local  option  law  Is  unconstitutional.  But 
this  character  of  laws  has  been  sustained  In 
so  many  Jurisdictions  that,  we  do  not  feel 
called  upon  to  enter  upon  a  discussion  of 
that  question.  The  principle  has  also  been 
sustained  by  this  court  In  State  v.  Storey, 
51  Wash.  630,  99  Pac.  878;  Gunther  v.  Hu- 
neke,  108  Pac.  1078;  State  ex  rel.  O.  R.  dt 
N.  Co.  V.  Railroad  Commission,  62  Wash.  17, 
100  Pac.  179. 

The  further  contention  Is  made  that,  aft- 
er the  town  of  McMurray  was  incorporated. 
It  was  relieved  from  the  operation  of  the  lo- 
cal option  law,  and  was  clothed  with  the 
rights  that  other  towns  of  its  class,  viz.,  cit- 
ies of  the  fourth  class,  were  clothed  with 
In  relation  to  the  licensing  of  the  sale  of  In- 
toxicating liquors.  It  is  conceded  that  In 
towns  of  this  class  outside  of  the  operation 
of  the  local  option  law  the  city  authoritiea 
have  power  to  license  and  regulate  the  sale 
of  liquors.  This  contention,  we  think,  must, 
be  sustained.  The  learned  prosecuting  at- 
torney contends  that  the  town  of  McMurray 
can  only  be  relieved  from  the  operation  of 
the  law  which  theretofore  controlled  its  ter- 
ritory by  holding  an  election;  that  other- 
wise the  law  as  voted  upon  In  the  territory 
In  which  it  then  existed  must  control;  and. 
be  cites  many  cases  to  sustain  this  conten- 
tion. The  first  authority  cited  Is  23  Cya  p. 
65,  which  is  to  the  effect  that:    "Where  a 


*ror  other  msm  im  sua*  topic  and  section  NUMBER  la  Deo.  Dig.  *  Am.  Dig.  Key  Mo.  Series  *  Rep'r  InA 


Digitized  by 


KjOO 


gie 


WaslL) 


TALKINQTON  t.  WASHINGTON  VENEER  CO. ' 


261 


local  option  la'vt  Is  In  force  In  an  entire  dis- 
trict, and  a  portion  of  the  district  Is  cut  off 
and  Joined  to  other  territory  under  a  new 
name,  the  law  still  remains  operative  through 
the  part  not  thus  severed.  And  also,  where 
a  new  district  Is  carved  out  of  one  where 
prohibition  Is  in  force,  the  same  law  will 
continae  in  force  In  the  new  district"  To 
snstain  this  announcement,  the  author  cites 
many  cases,  most  of  which  are  cited  by  the 
teqwndent  In  this  case,  and  undoubtedly  sus- 
tain the  text  In  Hlggins  v.  State,  6i  Md. 
419,  1  Atl.  876,  it  was  decided  that  where  by 
act  of  assembly  submitting  the  question  to 
the  voters  of  the  several  election  districts 
of  Carolina  county,  whether  or  not  spirituous 
or  fermented  liquors  should  be  sold  therein, 
a  majority  of  the  votes  In  the  third  election 
district  of  the  county  was  cast  against  the 
sale  of  spirituous  or  fermented  liquor  there- 
in, and  by  a  subsequent  act  of  assembly  a 
sew  election  district  was  established  out  of 
tlie  third  election  district,  the  prohibition 
will  continue  to  apply  to  the  inhabitants  of 
the  new  district;  there  being  nothing  in  the 
latter  act  at  all  inconsistent  with  the  pro- 
visions of  the  former  act  The  other  cases 
dted  are  of  this  Icind.  But  the  principle  in- 
volved there  Is  not  the  principle  that  is  In- 
volved in  this  case  at  all.  There  It  was  the 
question  of  changing  boundaries  alone  which 
was  considered,  and  those  cases  are  undoubt- 
edly rightly  decided.  As  the  court  In  Hlg- 
gins V.  State,  supra,  well  said:  "All  the 
qualified  voters,  therefore,  of  that  part  of 
Section  district  Ko.  3,  now  forming  election 
district  No.  6,  bad  a  right  and  were  called 
upon  to  vote  at  the  election  in  May,  1876, 
for  or  against  the  adoption  of  the  prohibit- 
ory law,  and  the  result  of  that  election  sub- 
jected the  entire  population  of  district  No. 
3,  as  then  constituted,  to  the  provisions  of 
the  act,  and  the  subsequent  division  of  the 
district  has  not  had  the  effect  of  restricting 
the  operation  of  the  act  to  only  a  part  of 
the  original  territory  in  which  it  applied 
and  for  which  it  was  adopted.  The  mere 
change  of  name  or  number,  as  applied  to 
part  of  the  district  certainly  should  have  no 
Bach  effect,  and  that  4s  really  all  that  has 
been  done  in  this  case."  While  a  cursory, 
snperficial  view  of  this  language  might  lead 
to  the  conclusion  that  it  bore  upon  the  case 
under  discussion  here.  It  will  be  seen  that 
another  principle  altogether  Is  involved  here, 
wliicb  has  no  reference  to  the  change  of 
boundaries;  but  It  does  have  reference  to 
the  establishment  of  another  form  of  gov- 
ernment, within  the  territory  which  had  pre- 
Tionsly  been  brought  und^r  the  operation  of 
the  law.  There  was  a  limited  sovereignty 
formed  within  this  territory  by  the  incorpo- 
ration of  this  city.  It  is  one  of  the  aids  of 
the  state,  clothed  to  a  certain  exteut  with 
the  powers  of  the  state.  The  law  prescribes 
these  powers  for  cities  of  the  fourth  class,  i 


and  It  will  not  be  presumed  that  it  Intended 
to  make  any  distinction  in  powers  between 
cities  of  the  same  class. 

It  Is  conceded  by  the  respondent  that  the 
town  would  liave  a  right  to  relieve  itself  of 
the  prohibition  within  the  time  which  the 
prohibition  lasts,  but  that  it  must  be  done 
by  an  election.  It  would  have  a  right  to 
hold  an  election  only  by  reason  of  the  fact 
that  it  had  become  an  incorporated  town. 
By  reason  of  that  same  fact  It  would  have  a 
right  to  exercise  any  right  which  was  ac- 
corded to  an  Incorporated  town  of  its  class. 
In  other  words,  it  is  not  by- reason  of  any 
change  of  territory  that  It  is  given  this  right, 
but  by  reason  of  the  authority  which  the 
general  law  gives  to  an  Incorporated  town. 
We  think,  therefore,  that  the  town  of  Mc- 
Murray  Is  clothed  with  the  same  powers 
that  other  towns  of  its  class  are  clothed  with, 
and  that  it  did  not  violate  any  provision  of 
the  law  when  It  assumed  to  regulate  the 
sale  and  traffic  of  Intoxicating  liquors. 

The  Judgment  will  therefore  be  reversed. 

RUDKIN,  C.  J.,  and  CHADWICK  and 
CROW,  JJ.,  concur,    MORRIS.  J.,  dlssenta 


(61  Whsh.  UT) 
TALKINQTON  v.  WASHINGTON 
VENEER   CO. 
(Supreme  Court  of  Washington.    Dec.  10,  1910.) 

1.  Master  and  Servant  (§  121*)— Injuries  to 
Servant— Statutes— Safegdarding  Shaft- 
ing— Application. 

Where  plaintiff,  a  lioy  14  years  of  age,  was 
injured  by  the  sudden  starting  of  a  revolving 
shaft  in  a  mill  in  which  he  was  employed,  while 
using  it  as  a  horizontal  bar  for  gymnastic  exer- 
cises, he  not  having  come  in  contact  therewith 
while  in  the  performance  of  his  duties,  defend- 
ant was  not  liable  for  bis  injuries  because  tlie 
shaft  was  unguarded,  under  Rem.  &  Bat.  Code, 
i  6587,  providing  for  reasonable  safeguards 
for  all  shafting  with  which  the  employ^  are 
liable  to  come  in  contact  wliiie  in  the  perform- 
ance of  their  duties. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  228-231;  Dec.  Dig.  i 
]21.»1 

2.  Master  and  Servant  (S  289*V— Injuries  to 
Servant  —  Contributort  Neglioence  — 
Question  for  Jury. 

In  an  action  for  injuries  to  a  hoj  14  years 
of  age  by  the  sudden  starting  of  a  revolving 
shaft  which  be  bad  been  using  as  a  horizontai 
bar  for  gymnastic  exercises,  whether  he  was 
^ilty  of  contributory  negligence  held  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1089-1132;  Deo,  Dig.  f 
280.*] 

3.  Master  and  Servant  (|  296*)— Injuries  to 
Servant— Instbuctioj*. 

Plaintiff,  a  boy  14  years  old,  employed  in 
a  mill,  was  injured  by  the  starting  of  a  shaft 
which  he  had  l>een  using  as  a  horizontai  bar 
for  gymnastic  exercises.  Before  starting  the 
shaft,  the  foreman  ordered  piaintiif  to  get  down, 
and  the  evidence  was  conflicting  as  to  whether 
be  had  time  to  do  so  before  the  shaft  was  start- 
ed. Bcld.  that  the  coort  erred  in  refusing  to 
charge  that  if  plaintiff  while  on  the  shaft  was 
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inrtructed  to  get  down  by  the  foreman,  and  by 
the  exercise  of  reasonable  diligence  tie  could 
have  done  so  before  the  machinery  was  started, 
but  failed  to  obey  the  order,  could  not  recover. 
[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  U'JC.*J 

Morris,  X,  dissenting  in  part. 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  John  A.  Shacklef ord, 
Judge. 

Action  by  Willie  Talkington,  by  his  guard- 
Ian  ad  litem,  J.  B.  Talkington,  against  the 
Washington  Veneer  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Bates,  Peer  &  Peterson,  for  appellant 
Govnor  Teats,  Hugo  Metzler,  and  Leo  Teats, 
for  respondent 

CROW,  J.  Action  for  personal  injuries  by 
Willie  Talkington,  by  his  guardian  ad  litem, 
against  Washington  Veneer  Company,  a  cor- 
poration. From  a  Judgment  in  his  favor,  de- 
fendant appeals. 

The  appellant  corporation  owns  and  oper- 
ates a  box  factory,  In  which  it  has  installed 
a  machine  for  cutting  veneer.  The  respond- 
ent Willie  Talkington,  a  minor,  14  years  of 
age,  was  employed  by  appellant  to  work  near 
this  machine.  Slightly  back  of  and  parallel 
with  It  but  about  7  Mi  feet  above  the  floor, 
was  an  unguarded  shaft  2  Inches  In  diam- 
eter. The  mill  frequently  stopped,  at  which 
times  the  shaft  revolved  slowly,  or  became 
stationary.  Respondent  and  other  boys  em- 
ployed in  the  mill  were  then  in  the  habit  of 
playing  on  the  shaft  by  hanging  to  it  with 
their  hands,  and  seeing  how  long  they  could 
remain  after  the  shaft  commenced  to  revolve. 
The  boys  were  all  subject  to  the  orders  of 
one  Levi  Fliflet  appellant's  foreman,  who 
worked  with  them.  On  the  day  of  the  acci- 
dent Willie  Talkington  threw  one  of  his  legs 
over  the  shaft  which  was  then  stationary, 
and,  with  his  bead  hanging  downward,  told 
another  boy  he  could  not  do  the  same  act 
The  foreman  ordered  him  down,  telling  him 
the  mill  was  about  to  start  and  that  be 
might  be  Injured.  Respondent  removed  his 
leg  from  the  shaft,  had  bis  feet  on  a  bench 
underneath,  but  while  bis  hand  was  still  in 
contact  with  the  shaft  the  mill  started,  it 
revolved,  caught  his  arm,  wrapped  it  around 
the  shaft,  and  injured  him.  There  was  evi- 
dence, some  of  it  disputed,  tending  to  show 
that  to  the  foreman's  knowledge,  the  Iwys 
frequently  played  on  this  shaft;  that  they 
reached  it  by  stepi^ing  on  a  bench  or  box 
some  IS  inches  in  height  located  immediate- 
ly beneath  it  on  the  mill  floor;  that  they 
could  not  ordinarily  come  In  contact  with  it 
while  engaged  in  the  performance  of  their 
duties,  but  that  occasionally,  when  material 
accumulated  on  the  bench,  their  heads  might 
reach  it  while  the.v  were  thus  employed ;  ' 
that  it  was  ungtiarded:    that  It  could  hiive . 


been  guarded  without  impairing  its  useful- 
ness or  functions,  and  that  the  foreman  had 
cautioned  the  boys,  including  respondent,  not 
to  play  on  the  shaft  Respondent  alleges  the 
appellant  was  negligent  in  failing  to  safe- 
guard the  shaft  aud  In  knowingly  permitting 
the  boys  to  play  on  the  shaft ;  they  by  rea- 
son of  their  youth  being  ignorant  of  the  at- 
tendant dangers. 

Appellant  first  contends  that  its  alleged 
negligence  in  failing  to  guard  the  shaft  is 
not  sustained  by  the  evidence ;  that  under  the 
factory  act  (section  6587,  Rem.  &  Bal.  Code) 
it  was  only  required  to  provide  and  main- 
tain safeguards  on  shafts  with  which  its' em- 
ployes were  liable  to  come  In  contact  while 
engaged  in  the  performance  of  their  duties; 
that  this  particular  shaft  was  far  above  the 
heads  of  the  boys;  that  they  could  only 
reach  it  by  climbing  on  the  box  or  bench; 
that  appellant  was  not  required  to  guard  It ; 
and  that  it  was  not  negligent  in  falling  to 
do  so.  The  trial  court  held  the  evidence  of 
one  witness,  although  disputed,  was  suffi- 
cient to  show  that  at  certain  times  the  boys 
might  come  in  contact  with  the  shaft  while 
in  the  performance  of  their  duties,  and  sub- 
mitted to  the  Jury  the  question  as  to  wheth- 
er it  should  have  been  safeguarded.  Section 
tJ587,  supra,  provides  that  the  operators  of 
factories,  mills,  and  workshops  shall  provide 
reasonable  safeguards  for  all  shafting  "with 
which  the  employes  of  any  such  factory,  mill 
or  workshop  are  liable  to  come  In  contact 
while  in  the  performance  of  their  duties." 
The  undisputed  evidence  shows  that  at  the 
time  of  receiving  the  injuries  complained  of 
the  respondent  was  voluntarily  using  the  of- 
fending shafting  as  a  horizontal  bar  for  gym- 
nastic exercises,  and  that  be  did  not  come  in 
contact  therewith  while  in  the  performance 
of  his  duties.  The  majority  of  this  court 
with  whom  the  writer  does  not  agree,  hold 
that  such  being  the  admitted  fact  the  fac- 
tory act  has  no  possible  application,  and  that 
any  question  as  to  its  violation  should  have 
been  withdrawn  from  the  consideration  of 
the  Jury.  The  writer,  speaking  for  himself 
only.  Is,  however,  of  the  opinion  that  the  ac- 
tion of  the  trial  Judge  in  submitting  this  is- 
sue to  the  Jury  should  be  sustained ;  that  if 
at  times,  as  the  evidence  of  one  witness  in- 
dicates, appellant's  employes  while  in  the 
performance  of  their  duties  might  come  In 
contact  with  the  shaft  it  was  appellant's 
duty  to  safeguard  It  Had  appellant  not  been 
negligent  In  falling  to  discharge  this  duty, 
the  accident  could  not  have  occurred,  and 
the  respondent,  a  minor  employe  of  tender 
years,  who  should  have  been  Instructed, 
warned,  and  protected  against  such  dangers, 
would  not  hare  been  injured. 

Appellant  further  contends  that  the  evi- 
dence did  not  show  respondent  was  ignorant 
of  the  danger  of  playing  on  the  shaft  or 
that  the  appellant  had  failed  to  warn  him ; 
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that,  on  the  other  baud,  the  evidence  did 
show  resxrandent  fully  appreciated  and  un- 
derstood the  danger;  that  as  a  matter  of 
law  he  was  guilty  of  such  contributory  negli- 
gence as  to  preclude  a  recovery  herein;  and 
that  appellant's  motions  for  a  nonsuit  and 
a  directed  verdict  should  have  been  sustain- 
ed We  have  carefully  read  the  evidence, 
find  that  it  was  in  dlract  conflict,  and  con- 
clude that,  in  view  of  respondent's  youth,  it 
was  for  the  jury  to  determine  whether  be 
was  guilty  of  contributory  negligence. 

Appellant  requested  the  following  instruc- 
tion :  "You  are  instructed  that  if  you  believe 
from  the  evidence  that  while  the  plaintiff, 
Willie  Talkington,  was  on  the  shaft  or  using 
the  shaft,  be  was  instructed  by  the  foreman 
to  get  down  off  from  the  shaft,  and  if  you 
further  find  that  the  said  Willie  Talkington, 
by  the  exercise  of  reasonable  diligence,  could 
have  got  down  from  the  shaft  before  the  ma- 
chinery started,  but  that  he  failed  and  re- 
fused to  obey  said  order,  then  the  plaintiff 
cannot  recover,  and  your  verdict  should  be 
for  the  defendant."  This  instruction  was  not 
given,  nor  was  any  other  one  to  the  same  ef- 
fect given  by  the  trial  Judge.  While  there 
was  evidence  tending  to  show  that  the  re- 
spondent did  not  have  time  to  get  down  and 
away  from  the  shaft  before  the  machinery 
started,  there  was  also  positive  evidence  to 
the  ^ect.  that  be  did  have  an  abundance  of 
time;  that  after  he  was  ordered  down  by 
the  foreman  be  stood  on  the  box  with  his 
band  on  the  shdf t  for  quite  a  perceptible  peri- 
od of  time,  before  and  until  the  mill  started. 
There  is  no  dispute  as  to  the  order  given  by 
the  foreman.  That  it  was  given  is  conceded 
by  all  of  the  witnesses,  the  only  dispute  be- 
iDg  as  to  the  time  that  elapsed  after  it  was 
given  and  before  the  mill  started.  The  or- 
der being  given,  It  was  respondent's  duty  to 
promptly  obey.  He  knew  this  duty,  and  that 
he  was  subject  to  the  commands  of  the  fore- 
man. If  by  exercising  reasonable  diligence 
be  could  have  withdrawn  himself  from  the 
shaft  after  the  order  was  given,  and  before 
the  machinery  started,  but,  by  refusing  to 
obey,  failed  to  do  so,  be  cannot  recover  in 
this  action.  There  was  evidence  Introduced 
on  behalf  of  appellant  sufficient  to  sustain  a 
finding  of  such  refusal.  The  failure  of  the 
trial  judge  to  give  this  requested  instruction 
was  prejudicial  error. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

RTJDKIN,  C.  J.,  and  CHADWICK  and 
DUNBAR,  JJ.,  concur. 

MORRIS,  J.  I  concur  with  the  majority 
that  the  factory  act  has  no  application  to 
this  case,  for  the  reason  that  the  Injury  oc- 
cnrred  while  the  respondent  was  at  play.  It 
Is  further  apparent  from  the  record  that 
such  an   injury  could  not  occur  while  re- 


spondent was  at  work  taking  the  height  of 
the  shaft  above  the  table  at  which,  and 
sometimes  upon  which,  he  woiiied.  His  act 
was  therefore  an  independent,  reckless  act. 
He  was  14  years  old  and  understood  its  dan- 
ger. The  rule  of  assumption  of  risk  should 
therefore  apply,  and  the  court  should  have 
directed  a  verdict  for  appellant.  The  cause 
should  be  remanded,  with  instructions  to  dis- 
miss. 


(61  Wasb.  IM) 
STATE  ▼.  PILB6GE. 

(Supreme  Court  of  Washington.     Dec.  19, 
1910.) 

1.  Cbihinai,   Law    (§    687*)— Tbiai/— Recep- 
tion or  BviDENCE— Reopening  Cask— Dis- 

CBETION  OF  COUKT. 

Where  counsel  for  accused,  with  all  his  wit- 
nesses present,  knowing  what  the  testimony 
would  be,  refused  to  offer  any  evidence  after  the 
state  had  closed,  at  about  the  time  for  adjourn- 
ment in  the  evening,  and  the  witnesses  for  the 
state  were  excused  from  further  attendance 
and  a  recess  taken  until  the  next  momine,  the 
court  acted  within  its  discretion  in  refusing 
to  reopen  the  case  on  the  next  morning  to  per- 
mit accused  to  take  the  witness  stand  and  tes- 
tify to  a  certain  fact. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Lew,  cent.  Dig.  H  1621,  1622,  1625;  Dec  Dig. 
i  687.*] 

2.  Rape  (|  53*)— Assault  with  Intent  to 
Commit— Sttfficiency  of  Evidence. 

Evidence  held  to  support  a  conviction  of  as- 
sault with  intent  to  commit  rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent  ■ 
Dig.  IS  78-82;   Dec.  Dig.  §  53.*] 

3.  Rape  (S  16*)— Assattlt  with   Intent  to 
Commit— Resistance  Nbobbbaby. 

To  constitute  an  assault  with  Intent  to 
commit  rape,  the  assault  must  have  been  com- 
mitted with  the  intent  at  the  time  of  making  it 
to  feloniously  commit  an  act  of  sexual  inter- 
course with  the  person  assaulted  against  her 
will  and  without  her  consent  by  forcibly  over- 
coming her  resistance,  but  it  is  not  necessary 
that  she  shall  make  all  the  resistance  within  her 
power. 

[EM.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  SS  15-19;    Dec.  Dig.  §  16.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  J.  Stanley  Webster, 
Judge. 

Frank  Pllegge  was  convicted  of  an  assault 
with  Intent  to  rape,  and  he  appeals.  Af- 
firmed. 

Gallagher,  Smith  &  Mack,  for  appellant. 
Fred  C.  Pugh  and  Lucius  O.  Nash,  for  the 
State. 

MOUNT,  J.  The  appellant  was  convicted 
of  an  assault  with  intent  to  commit  the  crime 
of  rape.  He  appeals  from  the  Judgment  pro- 
nounced thereon. 

It  appears  that,  after  the  state  had  intro- 
duced all  Its  evidence  and  counsel  for  the 
appellant  bad  called  the  appellant  to  the  wit- 
ness stand  In  his  own  behalf,  the  trial  court 
requested  counsel  for  the  appellant  to  first 
make  a  statement  of  bis  defense  to  the  Jury. 
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€onnsel  for  tbe  defense  tberenpon  declined 
to  do  so,  and,  after  a  short  consultation  with 
the  defendant,  announced  to  the  court  that 
the  defendant  would  rest  his  case  and  offer 
no  testimony.  This  occurred  In  the  after- 
noon, at  about  time  for  the  usual  adjourn- 
ment. The  trial  court  thereupon  took  a  re- 
cess until  the  next  morning.  The  witnesses 
for  the  state  were  excused  from  further  at- 
tendance upon  the  court  The  next  morn- 
ing counsel  for  the  defendant  requested  per- 
mission to  place  the  defendant  upon  tbe  wit- 
ness stand,  to  testify  that  be  passed  by  tbe 
place  where  tbe  crime  was  alleged  to  have 
been  committed  on, tbe  morning  thereof,  but 
did  not  stop.  Counsel  for  the  state  objected 
to  this,  upon  the  ground  that  the  case  was 
finished  tbe  evening  before,  that  be  bad  ex- 
cused his  witnesses,  and  that  one  of  his  Im- 
portant witnesses  whom  be  would  need  upon 
rebuttal  bad  gone  away  and  could  not  be 
bad.  Defendant's  request  was  thereupon  de- 
nied, and  be  argues  now  that  the  trial  court 
abused  its  discretion  in  so  ruling. 

There  are  cases  in  which  the  courts  have 
held  that  the  fact  that  all  tbe  witnesses  for 
one  side  have  been  excused  after  the  case 
has  been  closed  is  not  sufficient  ground  for 
refusing  a  reopening.  Maddox  v.  State,  68 
Ga.  294.  In  State  v.  Craemer,  12  Wash.  217, 
40  Pac.  944,  this  court  said:  "If  tbe  record 
disclosed  that  there  was  In  fact  a.  person 
whose  testimony  could  have  been  secured  up- 
on reasonable  adjournment  bad,  and  that 
such  testimony  was  material  to  ap(>ellant'8 
case,  we  should  not  hesitate  to  say,  consider- 
ing the  great  importance  of  the  issue,  that 
the  refusal  of  the  court  to  grant  a  reason- 
able continuance  would  be  error.  •  *  •" 
Those  were  cases,  of  course,  where  diligence 
had  t)een  used,  and  where  defendant  did  not 
Itnow  of  and  could  not  call  tbe  witnesses  in 
the  regular  and  orderly  conduct  of  the  trial. 
In  this  case,  however,  no  such  condition 
arises.  Here  counsel  for  tbe  defense  bad  all 
of  his  witnesses,  and  he  knew  what  tbe  tes- 
timony would  be  on  the  evening  before  when 
be  refused  to  offer  any  evidence.  He  did 
so  advisedly.  But,  after  tbe  state  had  ex- 
cused its  witnesses,  be  changed  his  mind, 
and  concluded  that  be  would  offer  tbe  evi- 
dence stated.  It  was  clearly  within  the  dis- 
cretion of  tbe  court  at  that  time  under  the 
circumstances  stated  to  refuse  tbe  request, 
and  we  think  the  denial  was  not  such  an 
abuse  of  discretion  as  would  Justify  a  rever- 
sal of  tbe  case. 

Appellant  next  argues  that  tbe  evidence  Is 
insufficient  to  sustain  the  verdict  of  tbe  Jury, 
because  It  was  necessary  for  tbe  state  to 
show  (1)  an  assault ;  (2)  an  Intention  to  have 
carnal  knowledge  of  the  prosecuting  witness 
against  her  will;  (3)  without  her  consent; 
(4)  with  force;  and  (5)  to  overcome  by  such 
force  as  was  necessary  all  resistance  tbe 
prosecuting  witness  could  make,  and  that 
none  of  these  elements  were  shown  except 
tbe  assault    Conceding  that  all  these  ele- 


ments are  necessary  to  be  shown,  there  is 
abundant  evidence  of  each  fact  stated.  Tbe 
assault  is  conceded.  The  intention  of  the 
appellant  in  making  tbe  assault  is  shown  by 
his  acts,  and  it  was  for  tbe  Jury  to  say  what 
bis  intentions  were.  Tbe  evidence  shows 
that  the  prosecuting  witness  lived  In  the 
country,  about  a  mile  distant  from  an  in- 
terurban  railway  station;  that  this  was  a 
small  waiting  station  for  passengers,  open 
on  one  side,  with  no  one  In  charge ;  that  on 
October  26,  1909,  she  walked  from  her  home 
to  tbe  station,  where  she  intended  to  take 
the  train  for  Spokane;  that  she  arrived  at 
the  station  about  9:30  in  tbe  morning ;  that 
the  train  was  due  at  about  9:39;  that  she 
was  tbe  only  occupant  of  tbe  station;  that 
while  she  was  there  the  appellant  came  up, 
and  made  some  remark  to  her  about  tbe 
time  tbe  train  would  be  along;  that,  while 
she  was  standing  looking  at  the  time  card, 
he  grabbed  her  and  threw  her  to  tbe  floor 
and  fell  upon  her;  that  she  struggled  and 
resisted  tbe  assault  but  nevertheless  be  suc- 
ceeded in  holding  her  dovra  and  pulling  her 
clothes  up  to  her  bips,  and  then  discovered 
that  she  bad  on  closed  drawers,  when  he 
desisted,  got  up,  and  went  away;  that  bis 
trousers  were  unbuttoned.  She  testified  that 
her  hands  were  free  a  part  of  the  time,  and 
that  she  did  not  strike  him  or  scratch  him, 
and  that  she  did  not  kick  him.  The  witness 
Jamleson  beard  the  scuffling  and  shouting, 
and  came  up  to  the  scene  immediately  there- 
after, and  saw  the  appellant  as  he  went 
away.  The  train  came  along  three  or  four 
minutes  later.  Passengers  on  the  train  ar- 
rested tbe  appellant  Tbe  arms  and  back  of 
tbe  prosecuting  witness  were  badly  bruised- 
She  was  bitten  on  the  face,  her  hair  was  dis- 
heveled, and  her  clothes  were  covered  with 
dust  from  the  floor.  After  reading  the  evidence 
no  reasonable  man  can  doubt  what  tbe  appel- 
lant's intention  was  when  the  assault  was 
made.  All  tbe  elements  above  stated  were 
either  directly  proved,  or  follow  as  a  matter 
of  course  from  the  acts  of  the  appellant 
Dven  if  tbe  prosecuting  witness  did  not  strike, 
scratch,  and  kick  her  assailant  if  she  could 
have. done  so,  there  was  ample  evidence  to 
show  that  the  assault  was  made  by  force, 
against  her  will,  and  with  intent  to  over- 
come all  resistance.  Tbe  reason  why  he  did 
not  finally  accomplish  his  purpose  is  evident 
It  is  also  argued  by  tbe  appellant  that  the 
court  erred  in  giving  instructions  to  tbe  Jury. 
These  instructions  clearly  and  concisely  and 
fully  covered  tbe  case.  Tbe  appellant's  coun- 
sel is  apparently  sincere  in  arguing  that  tbe 
court  should  have  instructed  tbe  Jury  to  the 
effect  that,  before  a  conviction  could  be  bad, 
they  must  find  tbat  tbe  accused  intended  to 
overcome  all  resistance  that  the  prosecuting 
witness  could  make,  and  that  she  must  make 
all  the  resistance  within  her  power.  W» 
shall  therefore  notice  this  contention  briefly. 
The  court  Instructed  the  Jury  as.  follows: 
"Such  assault  must  bare  been  committed  bf 
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said  Pilegge  upon  said  Laura  Newlon  with 
tbe  intent  at  tbe  time  of  making  same  to 
feloniously  commit  an  act  of  sexual  inter- 
ooone  with  said  Laura  Newlon,  against  her 
will  and  without  her  consent,  by  forcibly 
oTercoming  her  resistance."  This  was  tbe 
correct  rule.  It  is  stated  in  substance  and 
the  reasons  therefor  given  In  State  \.  Shields, 
45  Conn.  256,  as  follows:  "Tbe  defendant 
requested  tbe  court  to  charge  the  jury  that, 
to  constitute  tbe  crime  of  rape,  it  was  neces- 
sary that  the  prosecutrix  should  have  man- 
ifested tbe  utmost  reluctance,  and  should 
have  made  the  utmost  resistance.  The  court 
did  not  comply  with  this  request,  and  the 
refusal  to  do  so  is  made  a  ground  for  asking 
a  new  triaL  While  it  may  be  expected  in 
such  cases,  from  the  nature  of  the  crime, 
that  tbe  utmost  reluctance  would  be  mani- 
fested, and  tbe  utmost  resistance  made  which 
the  circumstances  of  a  particular  case  would 
allow,  still,  to  hold,  as  matter  of  law,  that 
such  manifestation  and  resistance  are  es- 
sential to  tbe  existence  of  tbe  crime,  so  that 
tbe  crime  could  not  be  committed  if  they 
were  wanting,  would  be  going  farther  than 
any  well-considered  case  in  criminal  law  has 
hitherto  gone.  Such  manifestation  and  re- 
sistance may  have  been  prevented  by  terror 
caused  by  threats  of  instant  death,  or  by 
tbe  exhibition  of  Ivutal  force  which  made 
resistance  utterly  useless;  and  other  causes 
may  have  prevented  such  extreme  opposition 
and  resistance  as  the  request  makes  essential. 
The  Importance  of  resistance  is  simply  to 
show  two  elements  in  tbe  crime— carnal 
knowledge  by  force  by  one  of  the  parties, 
and  nonconsent  thereto  by  the  other.  These 
are  essential  elements,  and  tbe  Jury  must  be 
fully  satisfied  of  their  existence  in  every 
case  by  tbe  resistance  of  tbe  complainant. 
If  she  bad  the  use  of  her  faculties  and  phys- 
ical powers  at  tbe  time,  and  was  not  pre- 
vented by  terror  or  the  exhibition  of  brutal 
force.  So  far  resistance  by  tbe  complaln- 
•ant  is  Important  and  necessary ;  but  to  make 
the  crime  hinge  on  tbe  uttermost  exertion 
tbe  woman  was  physically  capable  of  mak- 
ing would  be  a  reproach  to  the  law  as  well 
as  to  common '  sense.  Such  a  test  it  would 
be  exceedingly  difficult,  if  not  impossible, 
to  apply  in  a  given  case.  A  complainant  may 
have  exerted  herself  to  the  uttermost  limit 
of  her  strength,  and  may  have  continued  to 
do  so  till  tbe  crime  was  consummated.  Still 
a  Jury,  sitting  coolly  in  deliberation  upon  the 
transaction,  could  not  possibly  determine 
whetber  or  not  the  limit  of  her  strength  had 
been  reached.  They  could  never  ascertain 
to  any  degree  of  certainty  what  effect  the 
excitement  and  terror  may  have  had  upon 
ber  physical  system."  This  reasoning  is 
flound.  and  disposes  of  tbe  contention  that 
tbe  complaining  witness  must  make  all  the 
resistance  within  her  power.  1 


There  is  no  merit  in  any  of  tbe  other  as- 
signments of  error.  The  Judgment  must 
therefore  be  affirmed. 

RUDKIN,  C.  J.,  and  PARKBR,  PULLER- 
TON,  and  GOSE,  JJ.,  concur.. 


(61  Wasb.  192) 
NATIONAL  BANK  OF  COMMERCE  OP 
SEATTLE  V.  PUGET  SOUND 
BISCUIT  CO.  et  al. 

(Supreme  Court  of  Washington.    Dec  12,  1910.) 

1.  GOBPOBATIONS  (S  397*)— INFOBMAL  ACTS  OF 

Officers— Liability. 

Where  the  corporation  tmstees  have  habit- 
ually followed  the  practice  of  giving  their  sep- 
arate approval  to  the  acts  of  their  agents,  with- 
out formal  action  of  the  board,  the  corporation 
will  be  held  liable  for  an  act  so  authorized. 

[E3d.  Note. — For  other. cases,  see  Corporations, 
Dec.  Dig.   i  397.»] 

2.  CORPOBATIONS  (§  414*)— AUTHOMTT  OF  SeC- 
BETABT— EJXECUTION    OF    PbOMISSOBY    NOTBS 

—Liability. 

Although  tbe  secretary  of  a  corporation 
was  not  authorized  to  make  promissory  notes  in 
a  meeting  of  the  trustees,  yet  where  he  and  the 
president  were  the  only  trustees,  and  the  notes 
were  issued  with  the  president's  consent,  the 
corporation  will  be  bound  by  them. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  §S  1640-1646 ;   Dec  Dig.  {  414.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  W.  O.  Chapman, 
Judge. 

Action  by  tbe  National  Bank  of  Commerce 
of  Seattle  against  the  Puget  Sound  Biscuit 
Company  and  others.  Judgment  for  pialntiif, 
and  defendants  appeal.    Affirmed. 

J.  W.  A.  Nichols,  for  appellants.  William- 
son b  Williamson,  Geo.  G.  Williamson,  H. 
P.  Norris,  Kerr  &  McCord,  and  B.  P.  Pree- 
man,  for  respondent 

CROW,  J.  Action  by  tbe  National  Bank 
of  Commerce  against  tbe  Puget  Sound  Bis- 
cuit Company,  a  corporation,  and  its  re-, 
ceiver,  on  six  promissory  notes  alleged  to 
have  been  executed  and  delivered  by  tbe  de- 
fendant corporation,  to  Gawley  Foundry  & 
Machine  Works,  a  corporation,  and  assigned 
to  plaintiff.  From  a  judgment  In  plaintUTs 
favor,  the  defendants  have  appealed. 

Tbe  notes  for  $1,000  each  are  signed  "Pu- 
get Sound  Biscuit  Company,  by  J.  E.  Davis, 
Sec'y."  Appellants  contend  that  no  author- 
ity for  their  execution  by  Davis  has  been 
shown,  and  that  the  corporation  business 
was  conducted  by  two  trustees  who  did  not 
direct  tbe  execution  and  delivery  of  tbe 
notes.  Tbe  trial  conrt  found  that  on  Jnly 
24,  1909,  tbe  defendant  corporation  executed 
tbe  notes,  which  maturing  at  different  dates 
from  September  24,  1909,  to  July  24,  1910, 
were  payable  to  the  order  of  Gawley  Foun- 
dry &  Machine  Works ;  that  on  July  29,  1909, 
tbe  payee,  for  a  valuable  consideration,  in- 
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dorsed  and  delivered  them  to  the  respondent ; 
that  F.  Charles  Maurmann  was  president, 
J.  E.  Davis  was  secretary,  and  F.  Charles 
Maurmann,  and  3.  E.  Davis  were  trustees  of 
the  Puget  Sound  Biscuit  Company;  that 
J.  E.  Davis  signed  the  notes  with  author- 
ity of  F.  Charles  Maurmann  and  himself,  the 
sole  trustees;  that  within  a  day  thereafter 
the  trustees  ratified  the  action  of  Davis; 
that  respondent  had  no  notice  or  knowledge 
of  any  want  of  authority  in  the  secretary, 
or  any  alleged  invalidity  of  the  notes ;  that 
Joseph  Gawley  was  an  authorized  manager 
of  the  Puget  Sound  Biscuit  Company,  and 
that  the  notes  were  delivered  to  him  to  be 
negotiated.  Appellants  contend  these  find- 
ings are  not  supported  by  the  evidence,  but 
we  bold  tbey  are,  and  that  they  must  be 
approved.  Although  the  business  of  the  ap- 
pellant corporation  was  generally  conducted 
in  an  irregular  and  informal  manner,  with- 
out keeping  complete  records,  and  only  one 
or  two  meetings  of  the  board  were  held, 
it  appears  from  the  evidence  that  Davis  as 
secretary  executed  these  notes  with  the 
knowledge  and  consent  of  F.  Charles  Maur- 
mann, the  president,  and  only  other  trustee, 
for  the  express  purpose  of  raising  funds  with 
which  to  finance  the  corporation,  pnrcliase 
machinery,  complete  its  equipment,  and  en- 
able it  to  transact  its  contemplated  busi- 
ness. The  respondent  does  not  contend  that 
Davis  was  necessarily  authorized  to  execute 
the  notes  by  reason  of  the  simple  fact  that 
he  was  secretary,  but  does  contend  that,  be- 
ing secretary,  he  could  be,  and  in  fact  was, 
vested  with  the  ministerial  duty  of  sign- 
ing the  name  of  the  corporation  to  the  notes, 
which  thereupon  became  valid  evidence  of  its 
indebtedness.  Although  it  must  be  con- 
ceded that  no  meeting  of  the  trustees  was 
held,  that  no  formal  resolution  was  adopted 
requiring  Davis  as  secretary  to  execute  the 
notes,  and  that  a  corporation  usually  acts 
by  resolution  of  its  trustees  adopted  as  a 
board  in  regular  or  special  session,  and  not 
through  the  trustees  acting  individually  and 
separately,  it  has  nevertheless  been  held  that, 
when  trustees  habitually  adopt  the  practice 
of  giving  their  separate  approval  to  the  acts 
of  agents  of  their  corporation,  as  appellant's 
trustees  did,  such  conduct  will  have  the  same 
effect  as  though  evidenced  by  their  formal 
action  at  a  regular  or  special  meeting. 

In  Winer  v.  Bank  of  Blythevllle.  89  Ark. 
446,  117  S.  W.  237,  the  court  said:  "It  is 
contended  by  appellants  that  there  were  no 
minutes  or  written  evidence  of  the  proceed- 
ings of  the  board  of  directors  of  the  corpora- 
tion authorizing  the  transfer  of  these  notes, 
and  that  any  other  testimony  as  to  that  was 
incompetent    But  a  corporation,  its  board  of 


directors,  and  shareholders  may  waive  any 
necessity  of  a  meeting  of  Its  board  of  di- 
rectors for  the  transaction  of  the  business  of 
the  company.  'They  can  do  so  by  permitting 
the  directors  to  establish  a  habit  or  usage  of 
assenting  separately  to  the  making  and  per- 
formance  of  contracts  by  their  agents.  By 
permitting  such  usages  or  habits  to  be  form- 
ed by  a  long  course  of  business,  they  adopt 
and  become  bound  by  them,  so  long  as  they 
acquiesce.  If  this  were  not  so,  great  in- 
justice might  be  done  to  parties  contracting 
with  them  In  their  usual  way.' "  This  court, 
applying  the  same  rule  in  Anderson  v.  Wal- 
lace Lumber  &  Mnfg.  Co.,  30  Wash.  147,  70 
Pac.  247,  said:  "The  authority  of  defend- 
ant's oflScers  to  make  the  agreement  is  chal- 
lenged by  defendant  chiefly  upon  the  ground 
that  the  trustees  did  not  act  as  an  official 
board,  but  as  Individuals  only.  It  appears 
there  were  four  trustees.  Each  had  knowl- 
edge of,  and  three  of  them  actively  partici- 
pated in,  the  transaction — the  president,  vice 
president  and  superintendent,  and  the  secre- 
tary. The  principle  stated  in  Carrigan  v. 
Port  Orescent  Improvement  Co.,  6  Wash.  590 
[34  Pac.  1481,  is  applicable  here,  and  is  ap- 
proved; that  is,  when  a  corporation  allows 
certain  oflBcers  to  manage  its  business,  par- 
ticularly, as  here,  such  as  president,  vice 
president,  and  superintendent,  it  must  be  re- 
sponsible for  their  acts  unless  it  affirmatively 
shows  they  were  unauthorized."  - 

This  rule  is  applicable  when  corporation 
officers  and  trustees  have  indulged  in  an 
habitual  method  of  transacting  business.  In- 
dividually, separately,  by  common  consent, 
and  without  formal  action  of  the  board  as 
such.  The  appellant  corporation  was  regu- 
larly organized.  Its  stock  was  fully  sub- 
scribed. It  installed  a  large  manufacturing 
plant  with  machinery  of  great  value.  It 
manufactured  and  sold  its  product,  transact- 
ing business  for  several  months.  It  had  at 
different  times  two  separate  managers,  who 
acted  for  it,  directed  its  affairs,  and  had  _ 
knowledge  of  the  execution  and  negotiation  ' 
of  these  notes.  It  finally  became  insolvent 
and  passed  into  the  hands  of  a  receiver. 
After  Its  first  organization,  no  meeting  of 
its  board  of  trustees  was  held  for  the  trans- 
action of  business  or  to  take  formal  action  In 
regard  to  any  of  its  affairs.  The  evidence, 
although  confiicting,  is  sufficient  to  sustain 
the  findings  of  the  trial  Judge.  Under  the 
facts  shown,  the  appellants  are  In  no  posi- 
tion to  now  question  the  authority  of  the  sec- 
retary to  execute  these  notes. 

The  Judgment  is  affirmed. 

RUDKIN,  C.  J.,  and  DUNBAR,  MORRIS, 
and  CHADWICK,  JJ.,  concur. 
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(a  Wanh.  230) 

Mcpherson  beds.  co.  v.  okanogan 

COUNTY  et  al. 
(Sopreme  Court  of  Washington.    Dec  16,  1910.) 

L  JnooMENT  (§  713*)— Res  Judicata— Scope. 
In  an  action  between  the  same  parties,  a 
jndgment  therein  is  res  judicata  in  general  as  to 
all  points  in  issue  and  also  all  points  which 
might  have  been  raised  and  adjudicated. 

[Eid.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §{  1234-1241 ;   Dec.  Dig.  S  713.»] 

2.  Judgment  (|  500*)— Res  Judicata— Issues 

— wlthdbawal  of  issues. 

At  a  public  sale  of  certain  land  by  defend- 
ant county,  plaintiff's  bid  not  having  been  ac- 
cepted, it  filed  a  complaint  for  specific  per- 
formance, alleging  that  the  county  officers  acted 
in  bad  faith.  Complainant  subsequently  abandon- 
ed such  allegation,  and  the  case  was  finally  sub- 
mitted on  a  complaint  which  alleged  a  completed 
contract.  An  appeal  was  taken  on  which  the 
Supreme  Court  held  that  there  was  no  enforce- 
able contract,  intimating  that  there  was  nothing 
alleged  in  the  complaiht  to  overcome  the  pre- 
sam^tion  that  the  officer  acted  in  good  faith  and 
within  bis  best  judgment.  Plaintiff  then  brought 
another  action  against  the  same  parties  on  the 
same  cause  <it  action,  alleging  bad  faith.  Held, 
that  the  judgment  in  the  former  action  was  res 
judicata. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  $  1106 ;    Dec.  Dig.  I  590. •] 

Department  1.  Appeal  from  Superior 
Cotirt,  Cbelan  County;  Wm.  A.  Grlmshaw, 
Judge. 

Suit  by  the  McPherson  Brothers  Company 
against  Okanogan  County  and  others.  Judg- 
ment for  defendants,  and  plalntlCF  bppeals. 
Affirmed. 

Peter  McPherson,  for  appellant  Alvln  W. 
Barry,  for  respondents. 

MOUNT,  J.  The  appellant  brought  this 
action,  seeking  to  specifically  enforce  an  al- 
leged contract  for  the  purchase  of  certain 
real  estate.  The  respondents,  for  answer  to 
the  complaint,  denied  the  material  allega- 
tions necessary  to  recovery,  and  pleaded  af- 
firmatively that  the  action  was  barred  by 
time,  and  also  that  there  has  been  a  former 
adjudication  of  the  subject-matter  of  the 
action  between  the  same  parties.  The  plain- 
tiff filed  a  demurrer  to  the  affirmative  matter 
alleged  in  the  answer.  The  court  overruled 
this  demurrer,  and  the  plaintiff  electing  to 
stand  thereon,  the  action  was  dismissed. 
Plaintiff  has  appealed. 

It  Is  conceded  in  the  case  that  the  parties 
and  the  subject-matter  of  the  action  are  the 
same  as  in  a  prior  action  which  was  decided 
adversely  to  the  appellant  below,  and  which 
was  appealed  to  this  court,  and  upon  such 
appeal  we  held  that  there  was  no  contract 
between  the  parties  which  could  be  specifical- 
ly enforced.  McPherson  Bros.  Company  v. 
Okanogan  County,  45  Wash.  285,  88  Paa  199, 
9  U  R.  A.  (N.  S.)  748.  We  said  In  that 
opinion:  '*The  record  here  Is  silent  as  to 
the  reason  the  officer  refused  to  accept  the 
appellant's   bid,    but   nothing   is   alleged   in 


the  complaint  to  overcome  the  presumption 
that  the  officer  acted  In  good  faith,  and  with- 
in bis  best  judgment."  After  the  decision  in 
that  case,  the  appellant  brought  this  action, 
and  alleged  bad  faith  of  the  officers.  In  ad- 
dition to  the  facts  set  out  in  the  original 
complaint,  upon  which  the  case  was  finally 
submitted  to  this  court  in  the  case  above 
cited. 

Appellant  now  argues  that,  by  reason  of 
these  allegations  of  bad  faith  on  the  part  of 
the  county  officers,  the  case  was  not  finally 
adjudicated  upon  the  other  appeal.  The  an- 
swer In  this  case  shows,  that  there  was  ah 
original  complaint  and  two  amended  com- 
plaints In  the  former  action;  that  in  the 
original  and  In  the  first  amended  complaint 
allegations  were  made  of  bad  faith  on  the 
part  of  the  officers,  substantially  the  same 
as  in  the  complaint  in  this  action,  but  when 
the  second  amended  complaint  was  filed  in 
the  other  action  these  allegations  of  bad 
faith  were  omitted.  It  clearly  appears, 
therefore,  that  the  appellant  knew  all  the 
facts  now  alleged  at  the  time  the  first  ac- 
tion was  brought  The  general  rule  is,  and 
has  often  been  stated  by  this  court  that  "In 
an  action  between  the  same  parties  a  Judg- 
ment therein  Is  res  adjudlcata  as  to  all 
points  in  Issue,  and  also  all  points  wbidi 
might  have  been  raised  and  adjudicated." 
Olson  V.  Title  Trust  Company,  109  Pac.  49, 
and  cases  there  cited. 

In  Sweeney  t.  Waterhouse  &  Company,  43 
Wash.  613,  86  Pac.  946,  we  said:  "It  Is 
hardly  worth  while  to  go  into  a  discussion 
of  the  doctrine  of  res  adjudlcata  and  the 
cases  cited  thereon.  This  court  has,  in  more 
recent  cases,  somewhat  modified  the  doctrine 
as  announced  In  the  earlier  cases,  where  the 
old  rule  was  laid  down  that  the  plea  of  res 
adjudlcata  applies  not  only  to  points  which 
were  raised,  but  to  those  which  might  have 
been  raised  in  the  trial  of  the  former  action. 
But  no  court,  we  think,  has  gone  so  far  as 
to  allow  a  litigant  to  experiment  wltb  a 
court  by  trying  his  case  piecemeal.  The 
cause  of  action  which  the  appellants  now 
urge  was  available  to  them  at  the  former 
trial.  •  •  *  They  should  not  be  allowed 
to  split  their  causes  of  action,  try  their  case 
out  on  a  part  of  their  causes,  and,  if  they 
fail,  commence  another  action  setting  forth 
the  other  causes." 

This  Is  precisely  what  the  appellant  in 
this  case  has  attempted  to  do.  It  brought 
its  first  action  upon  an  alleged  contract 
which  it  claimed  arose  out  of  a  bid  it  had 
made  for  land  offered  at  public  sale  by  the 
county.  It  alleged  in  its  original  complaint 
that  the  officers  conducting  the  sale  had  act- 
ed in  bad  faith  in  not  striking  the  land  off 
to  it  It  subsequently  abandoi^ed  this  alle- 
gation, and  the  case  was  submitted  upon  a 
complaint  which  alleged  a  completed  con- 
tract.   The  case  was  appealed,  and  we  held 
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there  was  no  enforceable  contract,  and  stated 
that  there  was  no  claim  of  bad  faith.  Then 
plaintiff  brought  another  action  against  the 
same  parties,  based  upon  the  same  causes, 
aUeglng  bad  faith.  It  selected  the  ground 
upon  which  it  based  its  original  cause  of  ac- 
tion and  was  defeated.  Under  the  rule  stat- 
ed above,  it  is  bound  by  the  decision  in  that 
case. 
The  Judgment  must  therefore  be  aflHrmed. 

RUDKIN,  C.  J.,  and  PABKEE,  FULLER- 
TON,  and  GOSE,  JJ.,  concur. 


(61  Wash.  242) 

GLADDEN  y.  JACOBOWSKI  et  ux. 
(Supreme  Court  of  Washington.    Dec.  16, 1910.) 

1.  CONTBACTS    (§    191*)— CONSTBUCTION. 

Defendants,  in  consideration  of  a  transfer 
of  certain  property  by  plaintiff,  agreed  to  sup- 
port him  in  a  manner  suited  to  his  condition  in 
life  for  the  remainder  of  his  life ;  provided,  tJiat 
plaintiff  should  not  refuse  to  reside  at  defend- 
ants' home,  unless  such  refusal  was  occasioned 
by  neglect  or  inability  of  plaintiff  to  obtain  there 
sufficient  clothing,  lodging,  and  maintenance, 
the  total  liability  of  defendants  in  the  event 
plaintiff  determined  not  to  live  at  their  home 
not  to  exceed  $15  a  month  during  his  refusal 
so  to  reside  with  them.  Held,  that  defendants 
were  not  liable  to  pay  plaintiff  $15  per  month, 
where  plaintiff  capriciously  refused  to  live  at 
defendants'  home;  they  not  having  refused  or 
neglected  to  provide  for  him  as  required. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Gent  Dig.  U  852-«55;   Dec.  Dig.  I  191.*] 

2.  Judgment  (J  602*)— Res  Judicata— Scope. 

Where  plaintiff  brought  a  prior  suit  to  re- 
scind certain  conveyances  executed  in  consid- 
eration of  defendants'  contract  to  support  him 
for  life,  alleging  that  defendants  had  failed  to 
support  and  maintain  plaintiff,  and  on  the  trial 
the  court  found  for  defendants  and  declined  to 
^ve  plaintiff  any  relief,  such  judgment  was  res 
judicata  of  the  issues  between  the  parties  up 
to  the  time  of  the  decree,  and  plaintiff  could  not 
maintain  a  new  action  for  the  same  relief  be- 
cause of  alleged  defaults  occurring  prior  to  such 
judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  1117;  Dec.  Dig.  i  602.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;   M.  L.  Clifford,  Judge. 

Action  by  Isadore  M.  Gladden  against 
Adam  Jacobowsiti  and  wife.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

John  B.  Humphries  and  George  B.  Cole, 
for  appellant    S.  U.  Steele,  for  respondents. 

MOUNT,  J.  The  appellant  brought  this 
action  to  rescind  two  written  contracts  by 
which  he  had  conveyed  to  the  respondents 
certain  personal  property  and  real  estate,  in 
consideration  for  support  and  maintenance 
during  his  lifetime.  As  a  ground  for  the' 
rescission,  he  alleges  that  there  became  due 
from  the  respondents,  under  the  terms  of  the 
contract,  $15  per  month  from  August  20, 
1908,  to  August  20,  1909,  amounting  to  $180, 
which  respondents  refused  to  pay.    Respond- 


ents, for  answer  to  the  complaint,  denied 
these  allegations,  and  alleged  affirmatively  a 
former  adjudication,  and  set  forth  the  record 
of  the  former  case.  For  reply  to  the  allega- 
tions of  the  former  adjudication,  the  api>el- 
lant  filed  a  general  denial  upon  Information 
and  belief.  The  cause  came  on  for  trial  to 
the  court  without  a  Jury,  and  counsd  for  the 
appellant  made  a  statement  of  the  case,  in 
which  he  recited  the  history  of  the  former 
litigation,  in  substance  admitting  the  allega- 
tions of  the  reply  in  reference  thereto,  and 
then  stated:  "The  plaintiff  did  not  appeal, 
and  this  suit  is  brought  on  this  theory  to  a 
great  degree,  as  we  allege  in  the  complaint 
that  the  defendants  have  failed  to  pay  the 
plaintiff  the  $15  per  month  as  provided  In 
the  deed,  he  not  living  there  at  the  home  of 
the  defendants,  he  claims  on  account  of  the 
treatment  he  received,  and  this  suit  is  found- 
ed mainly  upon  that  ground  and  also  upon 
the  ground  that  the  defendants  have  trans- 
ferred the  greater  portion  of  the  personal 
property  over  to  Mrs.  Jacobowskl.  •  •  • 
The  turning  point  perhaps  in  this  case  to  a 
great  degree  will  rest  upon  that  clause  re- 
garding residence  and  the  payment  of  $15 
per  month." 

The  clause  in  the  contract  referred  to,  and 
which  was  admitted  in  the  pleadings,  is  as 
follows :  "And  in  consideration  of  the  prem- 
ises, the  parties  of  the  second  part  doth 
hereby  -for  themselves,  their  executors  and 
administrators,  agree  to  and  with  the  party 
of  the  first  part  that  they  will  support  and 
maintain  and  comfortably  and  sufficiently 
clothe  the  party  of  the  first  part  and  in  all 
respects  care  and  provide  for  him  in  the  man- 
ner suited  to  bis  condition  in  life  for  and 
during  the  remainder  of  his  natural  life; 
provided,  however,  that  the  said  party  of  the 
first  part  shall  not  refuse  to  reside  at  the 
home  and  residence  of  said  second  parties 
in  the  said  King  county,  or  elsewhere  to 
which  said  parties  may  remove,  except  such 
refusal  may  be  occasioned  by  neglect  or  In- 
ability of  the  party  of  the  first  part  to 
obtain  comfortable  and  sufficient  clothing, 
lodging  and  maintenance  sufficient  to  one  in 
his  station  and  condition  in  life  at  the  home 
of  said  second  parties,  the  total  liability  to 
which  said  second  parties  shall  be  held  in 
the  event  that  said  first  party  shall  deter- 
mine not  to  live  at  the  home  and  residence  of 
said  second  parties  shall  not  exceed  the  snm 
of  $15  per  month  during  the  time  of  his  re- 
fusal to  live  at  the  home  and  residence  of 
said  second  parties." 

Thereupon  the  respondents  moved  the  court 
to  dismiss  the  action  upon  the  pleadings 
and  the  opening  statement  of  coonsel  for  the 
plaintiffs.  This  motion  was  granted,  and  the 
plaintiff  has  appealed  from  the  order  of  dis- 
missal. 

Counsel  for  appellant  relies  upon  the  rule 
to  the  effect  that,  where  land  has  been  con- 
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▼eyed  in  consideration  of  the  grantee's  agree- 
ment to  support  the  grantor  during  the  lat- 
ter's  life  and  the  grantee  refused  to  perform 
tbe  same,  the  court  of  equity  will  set  aside 
the  deed,  as  held"  by  this  court  in  Gustin  t. 
Crockett,  51  Wash.  67,  97  Pac.  1091,  and 
cases  there  cited.  That  rule,  however,  has 
no  application  to  the  facts  admitted  In  this 
case,  for  here  the  appellant  had  brought  a 
former  action,  wherein  it  was  alleged  that 
the  defendants  bad  failed  and  refused  to 
support  and  maintain  the  plaintiff,  and  the 
coart  found  upon  the  trial  of  that  case,  "that 
the  said  defendants  at  all  times  had  been 
ready,  able,  and  willing  to  support  and  main- 
tain the  plaintiff  at  their  home  and  to  fully 
comply  with  the  obligations  imposed  upon 
tbe  said  defendants  by  the  terms  of  said 
deed."  The  court  in  that  action  also  con- 
stmed  tbe  provisions  of  the  contract  above 
set  out,  and  found  upon  the  trial  "that  said 
plaintiff  without  cause  or  excuse  on  or 
about  the  20th  day  of  August,  1908,  refused 
to  reside  at  the  home  and  residence  of  said 
defendants  and  refused  to  accept  and  receive 
support  and  maintenance  from  the  said  de- 
fendant at  the  home  of  said  defendants." 
It  Is  therefore  dear  that  the  judgment  in 
that  action  was  res  adjudlcata  upon  the  is- 
sues between  the  parties,  up  to  the  time  of 
that  decree.  McPherson  Bros.  Co.  t.  Okano- 
gan County  (Just  decided)  112  Pac.  267. 

It  is  not  alleged  in  this  action,  and  it  13 
apparently  not  claimed,  that  there  has  been 
any  breach  of  the  contract  since  the  date 
of  that  decree.  It  appears  that  this  action 
was  brought  within  50  days  after  that  decree 
was  entered.  The  complaint  In  this  case 
does  not  even  allege  the  breach  of  thtf  condi- 
tions of  the  contract.  It  simply  alleges,  "that 
pursuant  to  the  terms  of  said  agreement, 
there  became  due  and  payable  to  said  plain- 
tiff from  said  defendants  the  sum  of  $15  per 
month  from  August  20,  1908,"  and  that  a 
demand  was  made  therefor,  which  defend- 
ants refused  to  pay.  It  is  plain  from  tbe 
terms  of  tbe  contract  that  the  respondents 
did  not  agree  to  pay  the  appellant  $15  per 
month.  The  contract  provides  that  the  re- 
spondents will  support,  maintain,  and  com- 
fortably and  suflSciently  clothe  the  appellant, 
provided  that  he  shall  not  refuse  to  reside 
at  the  home  and  residence  of  the  defend- 
ants, "except  such  refusal  may  be  occasioned 
by  neglect,"  or  Inability  of  the  appellant  to 
obtain  snch  maintenance  at  the  home  of  the 
respondents.  Then  the  contract  provides 
that  the  total  liability  of  the  respondents 
shall  not  exceed  the  sum  of  $15  per  month. 
It  is  plain,  we  think,  that  the  appellant  is 
not  entitled  under  the  contract  to  recover 
$15  per  month,  or  any  other  sum,  unless  it 
Is  shown  that  the  respondents  refused  or 
neglected  to  provide  for  appellant  at  their 
bome.  No  such  allegation  is  made  in  tbe 
complaint     It  Is  true,  counsel  for  tbe  ap- 


pellant stated  In  opening  the  case  that  the 
appellant  is  "not  living  at  the  home  of  tbe 
defendants;  he  claims  on  account  of  the 
treatment  he  received."  This  question  was 
admittedly  litigated  in  the  other  action,  and 
was  decided  adversely  to  the  claim  of  the 
appellant,  and  that  finding  was  conclusive 
of  the  fact  up  to  tbe  time  of  tbe  Judgment 
therein.  There  is  no  allegation  or  claim  that 
there  has  been  any  neglect  since  that  time, 
or  any  breach  of  the  contract  by  the  respond- 
ents, and  it  Is  clear  that  the  appellant  could 
not,  under  tbe  terms  of  the  contract,  capri- 
ciously refuse  to  live  at  tbe  home  of  the  re- 
spondents, and  require  them  to  pay  $15  a 
month  or  suffer  a  rescission  of  tbe  contract ; 
yet  this  is  apparently  the  sole  purpose  of 
the  action. 

We  think  the  Judgment  was  right,  and  it 
is  therefore  affirmed. 

RUDKIN,  C.  J.,  and  PARKBSl,  FULLER- 
TON,  and  GOSES,  JJ.,  concur. 


(«  Wash.  142) 
STATE  V.  NICJOLLS, 
(Supreme  Court  of  Washington.    Dec.  10,  1910.) 

1.  Citizens  (S  9*)— Chii.dbbw  or  Citizkns— 
Indians. 

Tbe  civil  status  of  one  bom  of  an  Indian 
mother  and  a  white  father,  who  is  a  citizen  of 
the  United  States,  follows  that  of  the  father. 

(Ed.  Note.— For  other  cases,  see  Citizens, 
Cent.  Dig.  §  11 ;  Dec.  Dig.  |  9.*] 

2.  Indians  (J  34*)— Sale  of  Liquors— Pko- 

HIBITTON. 

The  Legislature  in  tbe  exercise  of  its  police 
power  may  prohibit  the  sale  of  liquor  to  Indians 
or  those  of  Indian  descent. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent. 
Dig.  I  60 ;   Dec.  Dig.  §  S4.*l 

3.  Indians   (J   34*)  —  "Indians   or   Mixed 
Blood." 

A  person  l)om  of  an  Indian  mother  and  a 
white  lather  who  Is  a  citizen  of  the  United 
States,  taking  his  civil  status  from  bis  father, 
is  nevertheless  an  Indian  of  mixed  blood,  within 
the  statute  prohibiting  the  sale  of  liquor  to  any 
Indian  whatsoever,  or  to  a  mixed  blood  Indian, 
being  more  than  a  one-eiehtb  Indian. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  i  60;  Dec.  Dig.  {  34.*] 

4.  Constitutional  Law  (|  200*)— Pmvileoes 
and  Iuuunities— Right  to  Sell  Liquob. 

Tbe  right  to  sell  or  drink  intoxicating 
liquor  is  a  privilege  only,  which  tbe  state  may 
grant  to  one  class  of  citizens  and  deny  to  an- 
other class. 

[Ed.  Note. — For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  §g  625-631;  Dec.  Dig.  I 
20C.*] 

5.  Indians  (§  34*)- Sale  of  Liquob— Of- 
fenses—Intent. 

Criminal  intent  was  not  an  essential  ele- 
ment of  tbe  offense  of  selling  intoxicating  liq- 
uors to  an  Indian  of  mixed  blood,  Within  the 
state  statute  prohibiting,  without  qualifying 
words,  tbe  sale  of  intoxicating  liquors  to  an 
Indian  of  mixed  blood,  etc. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent,  Dig.  S  60;   Dec.  Dig.  §  34.*] 
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.  Department  2.  Appeal  from  Superior 
Court,  Wbatcom  County;  Ed.  B.  Hardin, 
Judge. 

A.  Nlcolls  was  convicted  of  selling  liquor 
to  an  Indian  of  mixed  blood,  and  be  appeals. 
AfBrmed. 

Abrams  &  Shamel,  for  appellant  George 
Liveeey  and  J.  W.  Klndall,  for  tbe  State. 

CHADWICK,  J.  Appellant  was  convicted 
of  the  crime  of  selling  Ilqnor  to  an  Indian 
of  mixed  blood.  Tbe  apt  words  of  the  stat- 
ute under  which  tbe  Information  was  drawn 
are  as  follows :  "That  any  person  who  shall 
sell,  give  away,  dispose  of,  exchange,  or  bar- 
ter any  malt,  spirituous,  or  vinous  liquor  of 
any  Kind  whatever  *  •  •  to  any  Indian 
whatsoever,  or  a  mixed-blood  Indian,  being 
more  than  one-eighth  Indian,  shall  be  guilty," 
etc.  Section  6288,  Rem.  &  Bal.  Code.  The 
fact  of  the  selling  is  not  denied.  But  the 
case  is  brought  here  upon  numerous  assign- 
ments of  error,  all  of  which  are  directed  to 
two  propositions  of  law:  First,  whether  a 
person  bom  of  an  Indian  mother  and  a  white 
father,  being  a  citizen  of  the  TTnited  States, 
is  an  Indian,  within  the  meaning  of  the  law ; 
and,  second,  whether  the  want  of  intent  la 
a  defense  to  the  crime  charged. 

That  the  civil  status  of  one  bom  of  an 
Indian  mother  and  a  white  father,  who  is  a 
citizen  of  the  United  States,  follows  that  of 
the  father,  Is  well  established  by  the  author- 
ities. Bx  parte  Reynolds,  20  Fed.  Cas.  582 ; 
United  States  v.  Ward  (O.  C.)  42  Fed.  321 ; 
United  States  v.  Hnrshman  (D.  G.)  63  Fed. 
644;  Keith  v.  United  States,  8  Okl.  446,  58 
Pac.  607.  But  it  does  not  follow  that  there 
is  any  merit  in  the  contention  of  the  appel- 
lant that,  because  Plaster  was  a  citizen  of 
the  United  States,  he  is  not  therefore  an  In- 
dian of  the  mixed  blood,  within  the  meaning 
of  the  law;  or  that  being  a  citizen,  the  en- 
forcement of  the  law  would  result  in  an  un- 
lawful discrimination  between  citizens,  in  vi- 
olation of  the  rights,  privileges,  and  immu- 
nities guaranteed  by  section  1  of  tbe  four- 
teenth amendment  to  the  Constitution  of  tbe 
United  States.  The  cases  bearing  upon  the 
question  of  citizenship  have  no  relevancy 
here.  The  power  of  the  Legislature  to  pass 
all  needful  police  regulations  cannot  be  ques- 
tioned, and  so  long  as  regulations  bear  with 
equal  weight  upon  all  of  like  situation  or  of 
the  same  class,  they  are  universally  upheld 
by  the  courts.  The  power  of  the  L^slature 
to  pass  laws  prohibiting  the  sale  of  liquor  to 
Indians  or  those  of  Indian  descent,  rests  up- 
on the  same  principle  of  protection  to  the 
public  aa  laws  prohibiting  the  sale  of  liquor 
to  minors,  habitual  drunkards,  and  the  like. 
State  V.  Mamlock,  109  Paa  47;  17  Am.  & 
Bng.  Bncy.  Law,  345;  Black,  Intoxicating 
Liquors,  42. 

It  is  contended,  however,  that  Plaster  does 
not  come  within  tbe  term  "mixed-blood  In- 
dian, being  more  than  oue-eighth  Indian"; 


that  following  the  status  of  the  father  as  to 
citizenship,  he  would  technically  and  strictly 
speaking  be  a  white  man  of  mixed  blood,  and 
thus  immune  from  the  law.  While  the  stat- 
ute may  be  subject  to  this  technical  construc- 
tion, we  think  its  intent  to  prescribe  all  per- 
sons of  Indian  descent,  who  have  more  than 
one-eighth  Indian  blood  in  their  veins,  is  ap- 
parent The  words,  "mixed  blood,"  are  equiv- 
alent, in  our  judgment  to  the  words  of  the 
Michigan  statute  construed  in  the  case  of 
People  X.  Oebhard,  161  Midi.  192,  115  N.  W. 
54;  the  words  being  that  Ilqnor  should  not 
be  sold  "to  any  Indian,  nor  any  person  of 
Indian  descent"  The  court  concluded :  "We 
think  that  the  language  used  by  the  Legisla- 
ture clearly  manifests  their  intention  to  pro- 
hibit, not  only  sales  to  full-blooded  Indians, 
but  to  all  persons  with  Indian  blood  in  their 
veins."  For,  as  was  said  by  the  court :  "The 
same  reason  which  applies  to  prohibiting 
sales  to  full-blooded  Indians  applied  also  to 
half  breeds.  Tbe  Indian  blood,  like  the  blood 
of  all  savage  races,  is  liable  to  much  greater 
inflammation  and  excitation  than  that  of  civil- 
ized races,  rendering  people  otherwise  friend- 
ly and  sober,  ferocious  and  ungovernable 
when  under  the  Influence  of  Intoxicating 
drink."  "The  term  'mixed  bloods,'  nsed  In 
treaties  and  in  statutes.  Includes  persons  of 
half,  or  more  or  less  than  half,  Indian  blood, 
derived  either  from  the  father  or  from  the 
mother."    22  Cye  113. 

The  right  to  sell  or  drink  liquor  is  not  a 
constitutional  right,  but  a  privilege  which  the 
state  may  grant  to  one  class  of  its  citizens 
and  deny  to  another  class.  This  proposition 
is  so  well  established  that  it  will  require  no 
citation  of  authorities  to  prove  that  it  Is  in 
no  way  obnoxious  to  the  federal  Constitution. 

Nor  does  the  lack  of  intent  excuse  the  of- 
fense. While  it  is  an  axiom  of  tbe  law  that 
there  can  be  no  crime  without  criminal  In- 
tent, there  are  many  cases  where  the  execu- 
tion and  enforcement  of  the  law  demand  that 
the  Intent  be  implied ;  a  presumption  flowing 
from  the  acts  of  the  parties.  This  rale  has 
been  generally,  although  not  quite  universal- 
ly, applied  in  the  enforcement  of  statutes 
passed  in  aid  of  the  police  power  of  the  state, 
where  the  word  "knowingly,"  or  other  apt 
words,  are  not  employed  to  indicate  that 
knowledge  is  an  essential  element  of  the 
crime  charged.  In  the  statute  before  us  no 
qualifying  words  are  employed.  One  who 
sells,  gives,  or  barters  Intoxicating  Ilqnor  to 
an  Indian  or  one  of  mixed  blood.  Is  guilty. 
The  fact  of  selling  being  established,  the  law 
supplies  the  element  of  Intent.  "In  these 
cases  there  is  a  voluntary  act  which  tbe  par- 
ty does  at  his  peril,  and  be  is  not  to  be  ex- 
cused, either  by  Ignorance  of  the  law  or  ig- 
norance of  the  fact  Blther  kind  of  ignor- 
ance implies  a  fault,  and  It  must  be  assumed 
that  with  due  diligence,  the  true  character 
of  the  act  could  have  been  ascertained." 
Freund,  Police  Power,  635,  636.  and  8  Am.  & 
Bng.  Bncy.  Law,  291,  and  12  Cya  158,  where 
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additional  authorities  are  collected.  In  the 
case  at  bar  there  is  no  showing  of  positive 
intent,  and  the  Legislature,  eridently  mind- 
ful of  the  peril  of  the  liquor  seller  in  such 
cases,  has  provided  that  the  trial  Judge  shall 
have  a  wide  discretion  in  fixing  the  punish- 
ment. This  is  as  far  as  the  law  goes  to  re- 
lieve the  appellant  of  his  inadvertence. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

RtTDKIN,  C.  J.,  and  MORRIS,  DUNBAR, 
and  CROW,  JJ.,  concur. 


(SI  Wash.  2M) 

ANDEaiSON  et  nx.  v.  WOOUjET  et  nx. 
(Supreme  Court  of  Washington.    Dec.  15,  1910.) 

1.  Dkeds  (§  194*) -^Delivbbt  — Evidence  — 
Pbesuuptions. 

Where  a  properly  executed  and  acknowledg- 
ed deed  passes  into  the  custody  and  under  the 
control  <x  the  grantees  therein  named,  and  is 
filed  for  record,  a  strong  presumption  arises 
that  the  deed  was  delivered  and  became  op- 
erative, and  such  presumption  can  only  be  over- 
thrown by  clear  and  convincing  proof. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  U  574r-583;   Dec.  Dig.  §  194.*] 

2.  New  Tbiai.  (i  102*)— Newly  Discovered 

EJVIDENCB— DiBOBETION   OF  COUBT. 

Where  affidavits  in  support  of  a  motion  for 
a  new  trial  on  the  ground  of  newly  discovered 
evidence  were  made  by  parties  who  had  already 
testified  on  the  trial,  the  court  acted  within  its 
discretion  in  denying  the  motion. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  If  210-214;   Dec.  Dig.  §  1(«.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  J.  Stanley  Webster, 
Judge. 

Action  by  August  Anderson  and  wife 
against  J.  W.  Woolley  and  wife.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Belt  &  Powell,  for  appellants.  Nuzum  & 
Xnznm,  for  respondents. 

RUDKIN,  C.  J.  The  plaintiffs  in  this  ac^ 
tion  were  the  owners  of  a  town  lot  in  the 
city  of  Spokane,  and  the  defendants  of  a  40- 
acre  tract  in  Spokane  county,  adjacent  to  the 
city,  together  with  certain  personal  property 
situate  thereon.  Some  time  prior  to  the 
30th  day  of  April,  1908,  the  parties  agreed 
upon  an  exchange  of  these  properties,  and 
entered  into  a  contract  to  that  effect,  which 
does  not  appear  in  the  record.  On  the  last- 
mentioned  date  the  plaintiffs  executed  a  deed 
of  the  Spokane  property  In  favor  of  fhe  de- 
fendants, and  the  defendants  In  turn  execut- 
ed a  deed  in  favor  of  the  plaintiffs  for  the 
40-acre  tract,  and  also  a  bUl  of  sale  for  the 
I»er8onal  property.  The  present  action  was 
instituted  to  set  aside  the  deed  executed  by 
the  plaintiffs,  or  to  procure  a  reconveyance 
of  the  property  therein  described,  on  the 
ground  that  the  deed  was  fraudulently  ob- 


tained from  the  possession  of  the  plaintiff 
August  Anderson  while  intoxicated,  and  its 
delivery  was  never  authorized  or  assented  to 
by  the  plaintiff  Emella  Anderson.  The  case 
was  tried  before  the  court  without  a  jury, 
and  from  a  judgment  in  favor  of  the  defend- 
ants, the  plaintiffs  have  appealed. 

It  is  an  admitted  fact  that  a  deed  prop- 
erly executed  and  acknowledged  by  the  ap- 
pellants passed  into  the  custody  and  under 
the  control  of  the  grantees  therein  named, 
and  was  filed  for  record.  This  fact  alone 
gives  rise  to  a  strong  presumption  that  the 
deed  was  delivered  and  became  operative,  a 
presumption  that  can  only  be  overthrown  by 
clear  and  convincing  proof.  Jackson  v.  La- 
mar, 108  Pac.  946,  and  cases  cited.  When 
this  presumption  Is  aided  by  the  further  ad- 
mitted facts  that  the  appellants  voluntarily 
surrendered  possession  of  the  granted  prem- 
ises to  their  grantees,  immediately  after  the 
delivery  of  their  deed,  entered  upon  the  pos- 
session of  the  premises  taken  in  exchange, 
consumed  and  necessarily  treated  as  their 
own  a  considerable  part  of  the  personal 
property  received  in  exchange,  and  paid  a 
commission  to  the  agents  who  perpetrated 
the  alleged  fraud,  long  after  the  delivery  of 
the  deed,  the  presumption  becomes  well-nigh 
absolute  and  conclusive. 

The  theory  advanced  by  the  appellants  Is 
this:  They  contend  that  Mrs.  Anderson  was 
unwilling  to  sign  or  execute  the  deed,  until 
she  had  made  a  further  examination  of  the 
property  to  be  taken  in  exchange;  that  she 
finally  executed  the  deed  with  the  express 
understanding  that  the  deed  should  remain 
In  her  possession,  undelivered,  until  such 
further  examination  was  made;  that  the  bus- 
band  obtained  possession  of  the  deed  from 
the  wife,  with  strict  injunctions  not  to  deliv- 
er it;  and  that  the  respondents  or  their 
agents  fraudulently  obtained  possession  of 
the  deed  from  the  husband  while  Intoxicated, 
The  contention  of  the  respondents,  on  the 
other  hand,  is  that  the  deed  was  executed 
by  both  husband  and  wife  for  the  purpose 
of  making  a  delivery  thereof;  that  an  exam- 
ination of  the  abstract  disclosed  some  defect 
in  the  respondents'  title,  which  rendered  it 
necessary  to  obtain  a  deed  of  correction  from 
parties  residing  in  the  state  of  Wisconsin; 
that  the  appellants  left  their  deed  with  their 
attorney  until  the  deed  of  correction  was  re- 
turned; and  that  after  the  receipt  of  the 
latter  deed,  the  deed  from  the  appellants 
was  delivered  and  placed  of  record. 

The  court  below  made  no  findings  of  fact, 
but  it  evidently  adopted  the  respondents' 
theory  of  the  case,  and  with  that  conclusion 
we  are  in  entire  accord.  The  conduct  of  the 
appellants  was  in  many  respects  utterly  in- 
consistent with  their  present  claims,  and  In 
many  other  respects  tbelr  testimony  was 
utterly  discredited.  The  court  below  saw  the 
parties  and  their  witnesses,  observed  their 
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demeanor,  and  Its  conclusion  finds  ample 
support  In  tbe  record. 

A  motion  for  a  new  trial  was  interposed  on 
the  ground  of  newly  discovered  evidence. 
The  affidavits  in  support  of  the  motion  were 
made  by  parties  who  had  already  testified  on 
the  trial.  The  denial  of  this  motion  is  as- 
signed as  error,  but  the  court  acted  within 
Its  discretion.  The  reasons  for  the  denial 
of  the  motion  do  not  appear,  but  the  court 
might  well  have  proceeded  on  the  theory 
that  it  was  so  little  impressed  with  the  tes- 
timony already  given  by  these  witnesses, 
that  any  further  testimony  they  might  ott&e 
would  not  change  tbe  result. 

Finding  no  error  in  the  record,  tbe  }adg- 
ment  is  affirmed. 


PARKER,      GOSEl^ 
MOUNT,  JJ.,  concur. 


FULXiERXON,     and 


(61  Wasb.  184) 

GERBER  T.  .ETNA  INDEMNITY  CO.  et  al. 

(Supreme  Court  of  WaBbington.    Dec.  12, 1910.) 

1.  Trial  (i  273*)— Exceptions— Form. 

Where  no  exceptions  were  taken  to  Instruc- 
tions, or  to  the  refusal  to  give  instructions  re- 
quested, the  filing  of  exceptions  with  the  clerk 
after  the  trial  is  TnsuflScient. 

[£^.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  {X  680-682;    Dec.  Dig..|  273.*] 

2.  Tbial  (I  277*)— ExcKPTiows— FoBM. 

The  fact  that  counsel  during  the  argument 
of  a  legal  contention  indicated  to  tbe  court  that 
be  believed  tbe  court  was  alx>ut  to  make  an  er- 
roneous ruling  on  instructions  did  not  consti- 
tute a  sufficient  exception  to  tbe  ruling  when 
made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  (i  687,  688;   Dec.  Dig.  i  277.*] 

Department  2.  Appeal  from  Superior 
Court.  King  County;  Boyd  J.  Tallman,  Judge. 

Action  by  Maurice  Gerber  against  tbe  Mtaa 
Indemnity  Company  and  another.  Judgment 
for  plalntifT,  and  defendant  Indemnity  Com- 
pany appeals.    Affirmed. 

Peters  &  Powell,  for  appellant  Jay  O.  Al- 
len, for  respondent 


MORRIS,  J.  The  only  errors  suggested  on 
this  appeal  are  in  the  giving  and  refusing 
to  give  Instructions ;  and  we  are  met  at  the 
outset  by  a  motion  to  affirm  the  judgment  ux>- 


on  the  ground  that  tbe  record  shows  no  prop- 
er or  sufficient  exceptions  taken  to  the  errorsi 
assigned.  The  trial  was  had  on  October  19, 
1909.  No  exceptions  appear  to  have  teeo 
taken  to  the  Instruction  now  complained  of, 
nor  to  tbe  refusal  to  give  the  one  offered. 
On  October  28tb,  however,  appellant  filed  its 
exceptions  with  tbe  clerk.  So  far  as  the 
record  goes,  this  appears  to  be  all  tbat  was 
done  in  this  connection.  Under  the  rule  an- 
nounced in  Coffey  v.  Seattle  Electric  Com- 
pany, 109  Pac.  202,  this  was  not  a  proper  or 
sufficient  exception,  and|  tbe  motion  to  affirm 
Is  well  taken. 

Appellant  contends  that  it  brings  itself 
within  the  rule  announced  in  the  Coffey  Case 
by  taking  a  proper  exception  to  tbe  court  dar- 
ing the  trlaL  It  appears  that  daring  the  giv- 
ing of  the  instructions  counsel  for  respondent 
interrupted  the  court  and  called  its  attention 
to  what  he  deemed  was  an  improper  state- 
ment of  the  law,  and  asked  the  court  to  tben 
and  there  correct  it  The  court  thereupon 
dismissed  the  Jury  and  beard  from  counsel 
as  to  their  respective  contentions  in  this  re- 
gard. After  some  argument,  tbe  court  seem- 
ed inclined  in  respondent's  favor.  Counsel 
for  appellant  thereupon,  among  other  things, 
said  to  the  court:  "I  submit  tbe  matter  to 
your  honor's  consideration,  and  I  think  that 
should  you  make  tbe  other  qualification  of 
tbe  Instruction,  It  will  be  error.  All  three 
of  these  cases  refer  to  another  condition,  to 
tbe  first  branch  of  the  contract."  Further 
argument  was  then  beard  by  the  court  and 
counsel  again  stated:  "I  do  not  want  to  take 
advantage  of  the  record,  but  I  am  satisfied 
that  that  would  be  error,  because  it  refers 
to  an  entirely  different  condition.    •    •    •  •• 

We  cannot  hold,  when  during  tbe  argument 
upon  a  legal  contention  counsel  indicates  to 
the  court  his  contention  that  the  court  Is 
about  to  make  an  erroneous  ruling,  that  such 
expression  of  counsel's  view  will  operate  as, 
and  take  tbe  place  of,  an  exception  to  the 
ruling.  Exceptions  and  the  manner  of  taking 
the  same  are  controlled  by  statute,  and  to 
be  beneficial  tbe  statutory  requirement  must 
be  followed. 

The  Judgment  is  affirmed. 

RUDKIN,  C.  J.,  and  DUNBAR,  CROW,  and 
CHADWICK,  JJ.,  concur. 


*F»r  other  casu  see  uuue  topic  knd  saotlon  NUMBER  in  Deo.  Dig.  It  Am.  Dig.  Kor  Me.  Series  A  Rep>  IsdoxM 
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(»  Vex.  E31)  I 

STATE  T.  GRIMMETT.     (No.  1,922.) 
(Snpreme  Court  of  Nevada.     Dec.  29,   1910.) 

1.  HouiciDB  (S  118*)— Self-Defense. 

Whete    one.    without    volnntarily    seeking, 

Srovoking,  inviting,  or  willingly  engaging  in  a 
ifficulty,  is  attaclced  by  an  assailant,  and  it  is 
neoessary  for  him  to  kill  the  assailant  to  pro- 
tect his  own  life,  he  need  not  flee  for  safety, 
bat  may  stand  his  ground  and  kill  the  assail- 
ant 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  168;    Dec.  Dig.  i  118.*] 

2.  Homicide     ({    244*)— Self-Defbnsis— Evi- 
dence— Sdsticienct. 

Evidence  held  to  show  that  a  killing  was 
committed  in  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  507;   Dec.  Dig.  i  244.*] 

Aiipeal  from  District  Court,  Esmeralda 
County.  1 

S.  P.  Grimmett  was  convicted  of  volun- 
tary manslaughter,  and  be  appeals.    Reversed. 

P.  A.  McGarran  and  Wm.  Woodbum,  for 
appellant.  R.  C.  Stoddard,  Atty.  Gen.,  L. 
B.  Fowler,  Deputy  Atty.  Gen.,  and  Augustus 
Tllden.  Dlst.  Atty.,  for  the  State. 

SWEENEY,  J.  The  appellant,  S.  P.  Grim- 
mett, 'was  indicted  by  the  grand  jury  of 
Esmeralda  county,  state  of  Nevada,  for  the 
crime  of  murder,  for  shooting  and  killing 
one  Charles  Edward  Baker  on  the  24tli  day 
of  October,  1909.  The  appellant  was  regu- 
larly tried  before  a  Jury  In  the  district  court 
of  Esmeralda  county,  found  guilty  of  volun- 
tary manslaughter,  and  sentenced  by  the 
court  to  serve  a  term  of  six  years  In  the 
Nevada  state  penitentiary.  From  the  judg- 
ment of  conviction,  and  from  the  order  of 
the  lower  court  denying  a  motion  for  a  new 
trial  interposed  by  defendant,  relief  is  sought 
by  appeal  in  this  court. 

Many  assignments  of  error  are  urged  by 
the  appellant,  but  it  will  be  only  necessary 
to  consider  one,  to  wit:  "That  the  verdict 
of  the  jury  Is  contrary  to  the  evidence."  Be- 
fore proceeding  to  a  consideration  of  this  as- 
signment of  error,  which  we  believe  will  be 
sufficient  for  the  purpose  of  disi)osing'  of 
this  case  on  appeal,  we  will  advert  to  the 
confession  of  error  made  by  the  Attorney 
General  in  behalf  of  the  state  in  submitting 
this  case,  at  which  time  the  representative 
of 'the  Attorney  General's  office  said:  "May 
it  please  the  Court:  In  the  case  of  State 
V.  Grimmett,  the  state  concedes  that  fatal 
errot.  exists,  in  that  the  verdict  of  the  jury 
was  clearly  contrary  to  the  evidence.  A 
careful  examination  of  the  record  shows  that 
the  defendant  acted  in  self-defense;  that  he 
would  have  probably  been  killed  himself 
If  be  had  not  shot  at  the  time  he  did.    The 


aggressive  acts  of  Baker,  the  decedent, 
brought  about  his  own  death,  and  the  defend- 
ant acted  as  any  other  reasonable  man  would 
have  done  when  so  situated."  After  the 
submission  of  the  case  the  district  attorney 
of  Esmeralda  county,  in  opposition  to  the 
position  of  the  Attorney  General  in  confess- 
ing error,  asked  leave  and  was  permitted 
by  the  court  to  file  a  supplemental  brief  in 
behalf  of  the  state,  which  we  have  given 
due  consideration. 

An  examination  of  the  evidence,  however, 
reveals  to  our  mind  a  dear  case  of  self-de- 
fense. The  evidence  Introduced  in  behalf 
of  the  state  and  also  of  the  defendant  con- 
clusively proves  that  Baker  was  the  aggres- 
sor in  the  difficulty,  which  resulted  in  the 
loss  of  his  life,  and  that  it  was  necessary  for 
the  defendant  to  kill  him  in  order  to  pre- 
serve his  own.  It  appears  on  the  night  of 
the  tragedy,  from  the  testimony  of  witnesses 
for  the  state,  corroborated  by  that  of  the 
defendant,  that  the  decedent,  after  being 
asked  for  $7.60,  which  the  defendant  claimed 
the  decedent  owed  him,  became  violently 
angry,  called  the  defendant  a  "hophead"  and 
a  "son  of  a  bitch,"  hurriedly  removed  his  coat, 
threw  it  on  a  roulette  wheel  in  the  saloon, 
ran  for  a  billiard  cue,  and  rushed  towards 
the  defendant,  but  was  intercepted  and  the 
cue  taken  away  from  Mm  by  bystanders. 
Whereupon  the  decedent  Immediately  ran 
back  of  the  bar,  took  a  revolver  from  the 
drawer,  and  as  he  rushed  to  the  end  of  the 
bar,  revolver  in  hand,  fired  one  shot  at  the 
defendant,  whereupon  the  defendant  fired 
two  shots,  killing  the  decedent  For  some 
time  prior  to  the  killing,  the  participants  in 
tbls  fatal  affray  were  on  unfriendly  terms, 
and  the  decedent  had  threatened  to  kill  the 
defendant 

The  law  Is  well  established  that  where  a 
person,  without  voluntarily  seeking,  provok- 
Ifig,  inviting,  or  willingly  engaging  in  a  dif- 
ficulty of  his  own  free  will,  is  attacked  by 
an  assailant,  and  it  is  necessary  for  him  to 
take  the  life  of  his  assailant  to  protect  his 
own,  then  he  need  not  flee  for  safety,  but 
bas  the  right  to  stand  his  ground  and  slay 
his  adversary.  Reviewing  the  whole  evi- 
dence, we  believe  the  position  of  the  Attorney 
General,  in  confessing  fatal  error,  Is  sup- 
ported by  an  overwhelming  preponderance 
of  the  evidence,  and  that  the  verdict  of  the 
jury  is  contrary  to  the  evidence  and  must  be 
reversed. 

It  is  so  ordered. 

NORCROSS,  C.  J.,  and  TilLBOT,  J.,  con- 
cur. 
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SMALL  et  al.  ▼,  ROBINS.  (No.  1,867.) 
(Supreme   Court  of   Nevada.     Dec   29,  1910.) 

On  i>etltion  for  rehearing.   Rehearing  grant- 
ed. 
For  Conner   opinion,   see   110   Pac.   1128. 

SWEBINET,  J.  A  petition  (or  rehearing 
and  a  reply  thereto  bare  been  filed  In  the 
above-entitled  cause.  The  reply  to  the  peti- 
tion admits  as  true  the  following  statement 
contained  In  the  i)etltion:  "It  is  nndlsput- 
ably  established  that  at  all  times  after  the 
boundary  line  was  fixed  the  respondent  had 
and  held  all  ground  covered  by  her  convey- 
ances and  the  ground  in  dispute  belonging 
to  these  complainants." 

The  foregoing  is  a  statement  of  a  fact  not 
Impressed  upon  the  court  upon  oral  argument 
or  In  the  briefs  heretofore  made  or  filed.  Up- 
on the  contrary,  this  court  accepted  as  a 
correct  statement  of  facts  the  letter  of  O.  S. 
Martin,  of  date  August  30,  1906,  quoted  In 
the  opinion  heretofore  rendered  (110  Pac. 
1128),  which  letter  was  admitted  in  evidence 
upon  the  request  of  one  of  the  parties  and  the 
consent  of  the  other  party  to  the  action. 
This  letter  concludes  with  the  following 
statement:  "This  shows  that  Mr.  Haskell, 
being  the  owner  of  Chinatown,  made  a  mis- 
take of  20  feet  of  ground,  more  or  less,  not 
In  bis  favor,  but  against  himself.  He  used 
20  or  more  feet  belonging  to  Chinatown,  Miss 
Robblns  used  20  or  more  feet  belonging  to 
me,  her  westerly  neighbor  20  or  more  feet 
t>elonging  to  her,  and  such  has  been  the  case 
for  23  or  24  years." 

Having  accepted  this  statement  contained 
in  the  said  letter  of  O.  S.  Martin  as  a  fact, 
it  appeared  that  the  respondent,  Ida  Robblns, 
in  case  plaintiffs  and  appellants  prevailed  in 
the  action,  would  be  the  loser  of  20  feet  or 
more  of  the  aggregate  amount  of  land  em- 
braced within  her  deeds  to  lots  45,  46,  and  47. 
It  now  appears  from  the  petition  and  reply 
thereto  that  the  statement  above  quoted  In 
the  letter  of  C.  S.  Martin  Is  not  the  fact  as 
established  by  the  record,  but  that,  upon  the 
contrary,  the  respondent  has  all  of  the  land 
embraced  In  lots  45,  46^  and  47,  and  In  addi- 
tion thereto  the  extra  20  or  more  feet  Includ- 
ed In  lot  4a 

We  are  still  of  the  opinion  that  the  con- 
clusion reached  in  our  former  decision  was 
entirely  correct,  based  upon  the  facts  stated 
in  the  decision  and  then  assumed  to  be  true, 
for  under  such  state  of  facts  the  equities 
were  with  the  respondent  It  now  being 
admitted  that  the  said  statement  contained 
In  the  letter  of  C.  S.  Martin  was  in  error, 
and  that  the  record  establishes  a  contrary 
state  of  facts,  In  order  that  the  question  may 
be  presented  upon  the  facts  as  stated  In  the 
above  quotation  from  the  petition  for  a  re- 
hearing, which  are  conceded  by  the  respond- 


ent to  be  true,  a  rehearing  Is  hereto  granted. 
It  is  so  ordered. 

NOROROSS,  C  J.,  and  TALBOT,  J.,  con- 
cur, 

(Ifig  C«I.  «M) 

CALIFORNIA  ■SAFE  DEPOSIT  ft  TRUST 

CO.  et  aL  v.  SIERRA  VALLEYS  RT. 

CO.   et  al.     (Sac.   1,759.) 

(Supreme  Court  of  California.     Dec.  1,  1910.) 

1.  LnnTATioR  OF  Aonoifs  (I  48^— Coupons 
—  Detachment  fbou  Bonds  —  Limitations 
Atpucablb. 

In  the  absence  of  any  provision  to  the 
contrary  in  bonds  or  the  instrumenta  securing 
them,  interest  coupons,  consisting  of  a  simple 
promise  to  pay  to  bearer  at  a  given  date  and 
place  a  specified  amovmt  of  interest,  when  de- 
tached from  the  bonds  and  transferred  by  the 
bondholder  to  others,  are  independent  obliga- 
tions, subject  to  the  four-year  statute  of  limita- 
tions, which  commences  to  run  from  the  date  of 
their  maturity. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §§  25^-265 ;  Dec.  Dig.  t  4a •] 

2.  Limitation  of  Actions  (|  16*)— Waivbb— 
Pbovisions  of  Mobtoaoe. 

A  provision  of  a  railroad  mortgage  secur- 
ing lionds  that  the  railroad  company,  for  itself, 
its  successors,  etc.,  waived  the  benefit  of  all 
valuation,  stay,  appraisement,  or  redemption 
laws  respecting  liens  and  mortgages  to  be 
foreclosed  by  action  or  suit,  and  all  laws  which, 
but  for  such  provision,  would  prevent  the  abso- 
lute and  unconditional  sale  of  the  premises 
conveyed,  by  a  court  or  the  trustee  without  suit 
was  not  a  waiver  of  the  defense  of  limitations  to 
interest  coupons  detached  from  the  lionds. 

[Ed;  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |§  62-65 ;   Dec  Dig.  i  15.*] 

3.  RAILBOAOS  (I   180*)— -MOBTOAOES— DEFAnl.T 

—FOBECLOSUBE— Rights    of   Bondholdebs. 

In   the   absence    of   any  provision    to   the 

contrary  in  a  railroad  mortgage  securing  lionds, 

default  may  l>e  talsen  advantage  of  by  the  holder 

of  a  single  bond  or  coupon. 

[E<d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  605-609;   Dec.  Dig.  {  180.*] 

4.  Railboads  (I  180*)  —  Mobtoaoes  —  Fobe- 
closube— Rights  oy  Bondholdebs. 

A  provision  of  a  railroad  mortgage  on  de- 
fault in  the  payment  of  any  bond  or  interest 
coupon,  continuing  for  six  months  after  demand 
and  presentation  for  payment,  the  whole  prin- 
cipal sum  mentioned  for  payment  in  all  and 
each  of  the  l>onds  should  at  the  option  of  the 
holders  of  a  majority  in  interest  of  the  Iwnds 
then  outstanding,  or  at  the  option  of  the  trus' 
tee,  forthwith  become  due  and  the  lien  fore- 
closed, was  effective  merely  to  authorize  the 
acceleration  of  maturity  of  the  bonds,  and  did 
not  prevent  the  holder  of  detached  interest 
coupons  from  collecting  the  same  by  suit  or  by 
foreclosing  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {§  605-600;    Dec  Dig.  {  180.*] 

5.  Railboadb  (I  180*)— Mobtoaoes— Intebest 
Coupons— Default— Right  to  Sue. 

A  provision  in  a  railroad  mortgage  secur- 
ing bonds  that  no  action  should  be  prosecuted 
against  the  railroad  company  on  any  of  the 
coupons  annexed  to  the  bonds,  at  law  or  other- 
wise, except  by  the  trustee,  unless  the  trustee 
after  having  been  duly  requested  in  writing, 
and  having  t>een  fully  indemnified,  should  fail 
and  neglect  for  three  months  so  to  do,  did  not 
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prevent  the  holder  of  matured  and  unpaid  in- 
terest coupons  from  suinif  to  enforce  the  same 
by  foreclosure  of  the  mortgage,  or  otherwise, 
since  after  the  expiration  of  three  months  after 
demand  such  bolder  was  entitled  to  sue  in  his 
o?m  name,  making  the  trustee  a  defendant  in 
case  of  the  latter's  refusal  to  sue. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  $§  605-609;   Dec.  Dig.  §  180. »] 

6i.   RAn.BOADS    (§    166*)  — SECnBITIES  — MOBT- 

OAOE  OB  Trust  Dbed. 

Where  an  instrument,  executed  by  a  rail- 
road company  to  secure  bonds,  was  described 
as  a  mortgage  in  the  bonds;  contained  no  pro- 
rision  for  reconveyance ;  required  neither  no- 
tice of  sale  by  the  trustee  nor  prescribed  the 
manner  thereof,  and  referred  to  "the  lien  or  in- 
cumbrance thereby  created,"  and  in  various  ref- 
erences to  its  own  terms  and  effects  used  the 
expression  "this  mortgage,"  it  would  be  held  to 
be  a  mortgage  and  not  a  tmst  deed. 

[E2d.  Note. — For  other  cases,  see  Railroads, 
Cent.  IMg.  §§  516-518;   Dec.  Dig.  §  166.*] 

7.  LniiTATioN  OF  Actions  (|  180*)— Puead- 
INO — Deuurreb. 

Though  the  defense  of  the  statute  of  limi- 
tations may  be  raised  by  demurrer,  where  It  ap- 
pears on  the  face  of  the  complaint  that  the 
claim  is  barred,  the  demurrer  must  specially 
state  that  tbe  claim  is  barred;  an  allegation 
that  the  complaint  is  defective  for  want  of  facts 
being  insufficient. 

[EkI.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {$  670-675;    Dec.  Dig. 

8.  Limitation  op  Actions  (J  180*)— Waiveb 
OF  Defense— Failube  to  Demur. 

Since  the  only  ground  of  demurrer  under 
which  the  defense  of  the  statute  of  limitations 
may  be  raised  by  demurrer  is  "failure  to  state 
focts  sufficient  to  constitute  a  cause  of  action," 
and  such  ground,  by  the  express  provisions  of 
Code  Civ.  Proc.  %  434,  is  not  waived  by  a  fail- 
ure to  demur,  where  defendants  did  not  demur, 
bot  answered  the  complaint  at  once,  pleading 
linutations,  they  did  not  waive  it  by  failing  to 
demur. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {§  670-675;  Dec.  Dig.  | 
180.*]  . 

Department  1.  Appeal  from  Superior 
Conrt,  Lassen  County;   F.  A.  Kelley,  Judge. 

Action  by  the  California  Safe  Deposit  & 
Trust  Company,  continued  In  the  name  of  T. 
F.  Diuaway,  substituted  trustee,  against  the 
Sierra  Valleys  Railway  Company  and  oth- 
ers, in  which  C.  R.  Bowen  filed  a  cross-com- 
plalnt.  E^om  a  decree  dismissing  the  cross- 
complaint   Bowen   appeals.      Affirmed. 

Snook  &  Chiirch  and  John  W.  Stetson,  for 
appellant  E.  D.  Knight,  E.  R.  Dodge,  War- 
ren Olney,,Jr.,  L.  N.  Peter,  and  J.  V.  De  La- 
veaga,  for  respondents. 


SLOSS,  J.  In  AprU,  1895,  the  Sierra  Val- 
leys Railway  Company,  a  California  corpora- 
tion, having  taken  the  statutory  steps  for  the 
authorization  by  Its  stockholders  of  a  bond- 
ed .indebtedness,  caused  1000  bonds  of  $1000 
each,  falling  due  In  20  years,  with  Interest 
coupons  attached,  to  be  signed  by  its  presi- 
dent and  secretary.  It  also  executed  and 
delivered  to  the  California  Safe  Deposit  & 
Tmst  Company,  as  trustee,  a  mortgage  or 


deed  of  trust  of  all  its  property  to  secure 
said  bonds  and  coupons.  Three  hundred  of 
tbe  bonds  were  duly  Issued  to  Henry  A.  Bo- 
wen. 

This  action  was  commenced  by  the  trustee 
to  foreclose  the  security.  It  being  claimed 
that  tbe  said  trustee  bad  exercised  tbe  op- 
tion granted  to  it  by  tbe  mortgage  or  deed 
of  trust  to  declare  the  principal  sum  due  in 
advance  of  maturity  upon  default  continu- 
ing for  six  months,  in  the  payment  of  In- 
terest. Other  breaches  of  the  conditions  of 
the  Instrument  securing  the  bonds  were  al- 
leged. The  Boca  &  Loyalton  Railroad  Com- 
pany and  Cora  Chambers  Pool  were  made 
defendants,  and  were  alleged  to  claim  an  in- 
terest in  the  property.  It  is  alleged  that 
Bowen,  also  named  as  a  defendant,  was  the 
owner  and  holder  of  a  number  of  overdue 
interest  coupons,  which  had  been  detached 
from  the  bonds  originally  owned  by  him, 
said  bonds  having  passed  Into  tbe  ownership 
of  the  Nevada-Callfornla-Oregon  Railway,  a 
corporation.  Bowen  answered  and  cross-com- 
plained, seeking  a  foreclosure  and  the  pay- 
ment to  him  of  the  amount  due  on  his  cou- 
pons. 

The  court  found  that  certain  coupons  In- 
cluding those  held  by  Bowen  had  matured 
more  than  four  years  prior  to  the  commence- 
ment of  the  action,  and  that  any  claim  there- 
on was  barred  by  sections  335  and  337  of 
the  Code  of  Civil  Procedure.  The  material 
allegations  of  the  complaint  were  found  to 
be  true,  and  a  decree  of  foreclosure  provid- 
ing for  payment  out  of  the  proceeds  of  tbe 
sale  of  the  amount  due  on  all  bonds  and  cou- 
pons, except  those  found  to  be  barred  by 
limitation,  was  entered.  From  this  Judg- 
ment Bowen  appeals.  The  only  question  pre- 
sented Is  whether  the  court  below  was  cor- 
rect in  holding  that  he  had  lost  his  right  to 
relief  by  lapse  of  time. 

The  coupons  In  question  were  in  the  usual 
form,  each  conslstlhg  of  a  simple  promise 
to  pay  to  bearer,  at  a  given  date  and  place, 
tbe  sum  of  $30,  being  six  months'  interest  on 
one  of  the  bonds.  In  the  absence  of  any 
provision  to  the  contrary  In  tbe  bonds,  or  In 
the  instrument  securing  them.  It  is  undoubt- 
edly the  general  rule  that  such  coupons  are 
independent  obligations,  and  that,  at  least 
when  they  have  been  detached  from  the 
bonds  and  transferred  to  others  than  the 
holders  of  the  bonds,  the  statute  of  limita- 
tions begins  to  run  from  the  time  of  their 
maturity.  Short  on  Law  of  Railway  Bonds, 
{  75 ;  Jones  on  Corp.  Bonds  and  Mort  ( 
267;  Amy  v.  Dubuque,  98  U.  S.  470,  25  L. 
Ed.  228;  Clark  v.  Iowa  City,  20  Wall.  585. 
22  L.  Ed.  427;  Koshkonong  v.  Burton,  104 
U.  S.  668,  26  L.  Ed.  880;  Nash  v.  El  Dorado 
County  (C.  C.)  24  Fed.  262;  Huey  t.  Macon 
Co.  (C.  C.)  35  Fed.  481;  Galveston  v.  Loonle, 
54  Tex.  617;  Threadgill  v.  Com'rs,  116  N. 
C.  616,  21  S.  E.  425.    The  appellant  claims. 
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howerer.  that  a  different  rule  has  been  es- 
tablished In  this  state  by  the  decision  in 
Meyer  v.  Porter,  65  Gal.  67,  2  Pac.  884,  and 
the  two  comiianlon  cases  of  Roeding  v.  Poi^ 
ter,  2  Pac.  888,  and  Haysmelster  v.  Porter, 
3  Pac.  123,  decided  in  the  same  month  as 
the  Meyer  Case,  and  based  upon  its  author- 
ity alone.  Meyer  t.  Porter  was  an  appeal 
from  a  Judgment  denying  a  writ  of  mandate 
to  compel  the  treasurer  of  the  city  of  Sac- 
ramento to  pay  certain  coupons  out  of  funds 
In  his  po^ession.  The  trial  court  had  sus- 
tained a  demurrer  to  the  petition  for  the 
writ  In  the  Supreme  Court  various  objec- 
tions to  the  granting  of  the  relief  sought 
were  considered  and  overruled.  The  opinion 
concludes  with  these  words:  "And  as  the 
coupons  partake  of  the  nature  of  the  bonds 
to  which  they  belong,  and  against  which 
the  statute  of  limitations  bad  not  run.  they 
were  not  barred  by  the  statute."  There  is 
no  further  discussion  of  the  point,  nor  is 
there,  in  the  report  of  the  case,  any  show- 
ing of  the  facts  upon  which  the  bar  of  the 
statute  was  claimed  to  have  arisen.  We  are 
not  Informed  whether  the  coupons  were  In- 
dependent obligations,  negotiable  and  en- 
forceable by  others  than  holders  of  the  bonds, 
nor  whether,  if  so  enforceable,  a  right  of 
action  had  in  fact  accrued  at  such  time  as 
to  malce  the  bar  of  the  statute  applicable. 
Under  these  circumstances,  we  do  not  regard 
the  isolated  expression  above  quoted  as  bind- 
ing this  court  to  the  doctrine  that  an  action 
upon  interest  coui>ons  is  never  barred  by 
Upse  of  time  until  a  right  of  action  on  the 
bond  itself  would  be  barred.  On  the  con- 
trary, we  are  Inclined  to  take  the  view  ex- 
pressed by  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  circuit  in  Mather 
V.  City  and  County  of  San  Pranclsco,  115 
Fed.  37,  43,  62  C.  a  A.  631,  639,  where  the 
following  language  was  used  In  reference 
to  the  foregoing  statement  of  this  conrt  in 
Meyer  v.  Porter:  "It  is  claimed  for  this 
utterance  of  the  court  that  it  announces  the 
rule  that  an  action  upon  coupons  is  not  bar- 
red until  the  statute  of  limitations  has  run 
against  the  bonds  to  which  they  were  attach- 
ed. We  do  not  so  understand  the  decision,  al- 
though It  Is  impossible,  from  the  meager 
statement  of  the  case,  to  determine  the  pre- 
cise bearing  of  the  remarks  of  the  court. 
We  are  inclined  to  think  that  by  the  use  of 
the  language  so  quoted  it  was  intended  only 
to  affirm  the  well-settled  rule  that  in  the 
application  of  the  statute  of  limitations  the 
coupon,  although  It  may  not  be  In  form  the 
same  kind  of  instrument  as  the  bond  to 
which  it  belongs,  will  partake  of  the  con- 
tractual nature  of  the  latter,  and  both  will 
be  goveroed  by  the  same  statute  of  limita- 
tions; that  is  to  say,  if  the  bond  be  a  spe- 
cialty, the  coupon,  which  may  be  a  simple 
promise  to  pay,  will  be  considered  a  spe- 
cialty, and  be  governed  by  the  statute  of 
limitations  applicable  to  specialties.  City 
of  Lexington  r.  Butler.  14  Wall.  282  [20  L. 


Ed.  809]."  Although  the  distinction  between 
specialties  and  writings  not  under  seal  had 
been  abolished  in  this  state.  It  Is  probabitt 
that  the  writer  of  the  opinion  In  Meyer  ▼. 
Porter  had  in  mind  the  rule  Just  referred 
to.  To  this  extent,  It  is  quite  true  that  "the 
coupons  partake  of  the  nature  of  the  bonds 
to  which  they  belong,"  and  the  question 
whether  an  action  on  the  coupons  is  barred 
must  accordingly  be  answered  by  reference 
to  the  statute  prescribing  the  period  of  lim- 
itation for  an  action  on  the  bonds.  This  Is 
all  that  was  decided  In  Lexington  v.  Butler, 
supra,  and  City  of  Kenosha  v.  Lamson,  9 
Wall.  483,  19  L.  Ed.  725,  although  the  opin- 
ions of  the  Supreme  C«urt  of  the  United 
States  In  these  cases  contained  expressions 
which,  taken  alone,  might  have  been,  and. 
Indeed,  were  by  some.  Interpreted  to  mean 
that  an  action  on  the  coupons  was  not  bar- 
red until  an  action  on  the  bonds  would  be. 
Such  was  not,  however,  the  true  meaning 
of  the  decisions,  as  is  clearly  pointed  out 
in  Clark  v.  Iowa  City,  supra,  and  other  cas- 
es. In  view  of  all  this,  we  tHlnk  there  is 
nothing  in  Meyer  v.  Porter  to  prevent  this 
court  from  applying  the  rule  supported  by 
reason,  as  well  as  by  overwhelming  author* 
Ity,  viz.,  that,  in  the  absence  of  some  spe- 
cial circumstance  to  the  contrary,  the  period 
of  limitation  of  an  action  on  coupons  begins 
to  run  from  the  date  of  the  maturity  of  tha 
coupons. 

But,  says  the  appellant,  If  this  be  the  true 
doctrine,  there  are  provisions  In  the  mort- 
gage or  deed  of  trust  taking  the  present  case 
out  of  the  general  rule.  He  points  In  the 
first  place  to  article  10,  reading  as  follows: 
"It  is  further  provided  and  agreed  that  the 
party  of  the  first  part  (Sierra  Valleys  Rail- 
way Company),  for  Itself,  Its  successors  arid 
assigns,  doth  hereby  absolutely  and  irrevo- 
cably waive  the  benefit  or  advantage  of  any 
and  all  valuation,  stay,  appraisement  or  re- 
demption law  or  laws,  respecting  Uens  or 
mortgages  to  be  foreclosed  by  action  or  suit, 
and  of  all  laws  now  existing  or  hereafter 
passed,  which  but  for  this  provision  would 
prevent  the  absolute  and  unconditional  sale 
of  the  premises  hereby  conveyed,  by  a  court 
or  by  the  trustee,  without  suit  •  •  • " 
This  Is  claimed  to  constitute  a  waiver  on  the 
part  of  the  debtor  of  the  right  to  plead  the 
statute  of  limitations.  Assuming  the  ef- 
fectiveness of  such  waiver,  If  the  railway 
company  had  undertaken  to  make  one,  we 
do  not  find  In  the  language  quoted  anything 
which  purports  to  waive  the  defense  In  qura- 
tion.  The  provision  Is  quite  plain  and  has 
reference  to  matters  not  connected  in  any 
way  with  the  statute  of  limitations. 

The  further  point  Is  made  that  under  the 
terms  of  the  Instrument  securing  the  bonds 
and  coupons,  the  holder  of  coupons  had  no 
Independent  right  to  proceed  by  action  to 
collect  the  amount  of  his  coupons  or  to  fore- 
close the  security  therefor.  If  this  be  so, 
the   defense   of  the  statute  «f   limitations 
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would,  of  course,  not  be  applicable,  since  a 
daim  cannot  be  barred  by  limitation  until 
the  lapse  of  the  statutory  time  after  the 
claimant  had  a  right  to  proceed  by  action 
to  enforce  his  demand.  Swamp  Land  Dist 
T.  Glide,  112  Cal.  85,  44  Pac.  451.  But  we 
cannot  agree  with  the  contention  of  appel- 
lant that  the  instrument  does  prevent  the 
holder  of  an  overdue  coupon  from  proceed- 
ing to  enforce  bis  right  to  payment  by  an 
action  of  foreclosure. 

In  the  absence  of  any  provision  to  the  con- 
trary, default  may  be  taken  advantage  of 
by  the  bolder  of  a  single  bond  or  coupon. 
Short  on  Law  of  By.  Bonds,  etc.,  {{  376,  398; 
0.  &  V.  B.  R.  Co.  V.  Fosdlck,  106  U.  S.  47, 
27  L.  Ed.  47.  The  provision  principally  re- 
lied on  by  the  appellant  to  show  that  such 
right  did  not  exist  here  is  found  In  article 
2,  and  is  to  ^e  effect  that  in  case  of  de- 
fault In  the  payment  of  any  bonds  or  Inter- 
est coupons,  and  If  such  default  shall  con- 
tinue for  six  months  after  demand  and  pres- 
entation for  payment,  "the  whole  principal 
sum  mentioned  for  payment  In  all  and  each 
of  said  bonds  shall  at  the  option  of  the  hold- 
ers of  a  majority  In  Interest  of  said  bonds 
then  outstanding,  or  at  the  option  of  the  par- 
ty of  the  second  part  (the  trustee),  forthwith 
become  and  be  immediately  due  and  payable, 
and  the  lien  or  incumbrance  hereby  creat- 
ed may  be  at  once  enforced.  *  *  •  "  It  is 
argued  that  this  provision  prevents  a  foreclo- 
sure except  upon  the  motion  of  the  trustee  or 
of  a  majority  of  the  bondholders.  But  this  Is 
not  the  true  meaning  of  the  clause.  The 
purpose  of  this  provision  is  to  enable  a  ma- 
jority in  interest  of  the  holders  of  bonds  then 
outstanding,  or  the  trustee  Itself,  In  case  of 
default  in  the  payment  of  interest  for  six 
months,  to  accelerate  the  maturity  of  the 
iMnds,  and  to  enforce  the  payment  of  the 
principal  sum  due,  although  the  time  provid- 
ed in  the  bonds  for  their  payment  shall  not 
have  arrived.  It  Is  true  that  a  bolder  of 
coupons  alone  or  of  less  than  one-half  of  the 
bonds  could  not  so  advance  the  time  of  ma- 
turity of  the  principal,  but  there  Is  nothing 
in  this  clause  to  prevent  the  holder  of  an 
overdue  coupon  from  proceeding  by  appro- 
priate action  (in  the  name  of  the  trustee,  or. 
In  case  the  trustee  should  decline  to  act,  by 
bill  In  equity  making  the  trustee  a  party  de- 
foidant)  to  realize  upon  the  security.  "The 
right  of  a  coupon  bolder  to  foreclose  for  de- 
fault In  the  paymoit  of  interest  Is  not  af- 
fected by  a  provision  in  the  mortgage  that, 
if  the  interest  shall  remain  unpaid  for  a 
given  period,  the  principal  shall  become  due, 
and  that  the  trustees  may,  and  upon  the  writ- 
tm  request  of  a  majority  in  amount  of  the 
bonds  shall  •  •  *  within  a  reasonable 
time  proceed  to  foreclose  the  mortgage. 
Such  a  clause  is  operative  as  a  restriction 
upon  the  coupon  holder's  right  to  bring  suit, 
only  when  it  is  sought  to  take  advantage  of 
the  waiver  as  advancing  the  date  when  the 
principal  becomes  due."    Short  on  Law  of 


Ry.  Bonds,  etc.,  §  398;  Beekman  v.  Hudson 
R.  &  W.  S.  R.  Co.  (a  C.)  35  Fed.  3.  Van 
Loo  V.  Van  Aken,  104  Cal.  269,  37  Pac.  920, 
is  not  In  conflict  with  these  views.  In  that 
case,  the  court  held  that  the  mortgage  in- 
volved showed  affirmatively  that  the  parties 
intended  that  there  should  be  no  foreclosure 
until  the  maturity  of  the  principal. 

The  appellant  relies  also  upon  the  provi- 
sion of  article  8  as  follows:  "It  Is  hereby 
further  provided  and  agreed  tliat  no  action 
shall  be  commenced  or  prosecuted  against 
said  Sierra  Valleys  Railway  C<ompany,  par- 
ty of  the  first  part,  upon  any  of  the  coupons 
annexed  to  said  bonds  or  otherwise,  at  law 
or  otherwise,  except  by  the  said  trustee,  un- 
less the  said  trustee,  after  having  been  duly 
requested  In  writing,  and  having  been  fully 
indemulfled  as  hereinafter  provided,  shall 
fail  or  neglect  for  three  months  so  to  do. 
•  *  •  "  It  is  apparent  that  this  clause  does 
not  prevent  the  coupon  holder  from  bringing 
an  action.  It  expressly  protects  his  right  to  do 
so  in  the  event  that  the  trustee  shall,  after 
proper  demand  made,  fall  for  three  months 
to  bring  an  action.  It  Is  always  in  the  pow- 
er of  the  coupon  holder  to  make  such  de- 
mand and  he  cannot  by  failure  ~to  make  it 
extend  Indefinitely  the  period  of  limitation. 
It  Is  true  that  his  right  of  action  Is  by  this 
clause  deferred  for  three  months,  after  de- 
mand, and  the  statute  should  therefore  not 
be  held  to  run  against  him  for  this  period 
after  the  maturity  of  the  coupon.  But  al- 
lowing to  the  appellant  the  period  of .  four 
years  and  three  months  after  the  maturity 
of  each  of  the  coupons  sued  upon,  he  would 
still,  at  the  date  of  the  commencement  of 
this  suit,  have  been  too  late  to  Institute  his 
action. 

The  appellant  claims  that  the  Instrument 
providing  security  for  the  bonds  and  cou- 
pons is  a  deed  of  trust,  rather  than  a  mort- 
gage, and  from  this  promise  draws  the  con- 
clusion that  the  only  sale  that  could  be  had 
was  one  by  the  trustee,  rather  than,  as  di- 
rected by  the  decree,  one  by  a  commissioner 
appointed  by  the  court.  We  need  not  in- 
quire whether  this  conclusion  would  follow, 
since  we  have  no  doubt  that  the  instrument 
is  to  be  construed  as  a  mortgage  It  is  de- 
scribed In  the  bonds  as  a  mort^  ge.  The  in- 
strument itr«lf  has  no  provision  for  recon- 
veyance; it  prescribes  neither  manner  of 
nor  notice  for  a  sale  by  the  trustee;  it  re- 
fers to  "the  lien  or  incumbrance  hereby 
created";  and,  in  various  references  to  its 
own  terms  and  effects,  used  the  expression 
"this  mortgage."  There  appears  to  be  no 
good  reason  for  holding  that  the  instrument 
was  not  a  mortgage,  as  it  purported  to  be. 
See  Earie  v.  Sunnyside  Land  Co.,  150  Cal. 
214,  227,  88  Pac.  920. 

Finally,  the  appellant  raises  the  point  that 
the  defense  of  limitation  was  waived  by  rea- 
son of  the  fact  that  the  various  cross-defend- 
ants did  not  raise  this  defense  by  demurrer, 
but  set  up  the  bar  of  the  statute  by  answer.. 
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The  contention  is  that,  under  sections  433 
and  434  of  the  Code  of  Civil  Procedure,  an 
objection  specified  In  section  430  as  ground 
of  demurrer  (except  want  of  Jurisdiction  or 
failiure  to  state  facts),  must,  if  it  appears 
on  the  face  of  the  complaint,  be  talcen  by 
demurrer,  or  be  deemed  to  be  waived.  Ting- 
ley  V.  Times-Mirror  Co.,  151  Cal.  1,  13,  89 
Pac.  1007.  If  this  be  the  rule,  it  is  clear 
that  the  defense  of  limitation  does  not  come 
within  it.  This  defense  is  not  specified  in 
section  430  as  a  ground  of  demurrer.  While 
defendants  have  been  permitted  to  demur 
on  the  ground  that  the  action  was  barred, 
the  only  subdiTision  of  section  430  under 
which  this  ground  of  demurrer  could  be 
brought  was  that  "the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action."  But,  Inasmuch  as  the  statute 
of  limitations  Is  a  special  defense,  personal 
in  its  nature,  which  may  be  waived  or  as- 
serted, the  party  relying  upon  it  must  af- 
firmatively set  it  up  in  his  pleading.  A  de- 
murrer merely  stating  that  there  is  a  want 
of  facts  will  not  suffice.  Brown  v.  Martin, 
25  Cal.  82;  Bliss  v.  Sneath,  119  Cal.  626, 
61  Pac.  848.  Accordingly,  there  has  grown 
up  a  practice,  difficult,  perhaps,  to  defend 
on  logical  grounds,  of  permitting  a  defend- 
ant to  demur  to  a  complaint  on  the  ground 
that  "it  fails  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  In  this,  that  the  al- 
leged cause  of  action  appears  to  be  barred  by 
the  provisions  of  •  •  ♦."  This  Is  an  ex- 
ception to  the  general  rule  that  no  particular 
specification  Is  required  in  a  demurrer  for 
want  of  facts.  Kent  v.  Snyder,  30  Cal.  666, 
672.  But,  notwithstanding  the  necessity  for 
such  particularity,  the  only  ground  of  demur- 
rer applicable  is  the  failure  to  state  facts  suf- 
ficient, and  this  ground  is,  by  the  express 
provision  of  section  434,  not  waived  by  fail- 
ure to  demur.  The  true  rule,  under  our 
practice,  is,  we  think,  that  the  defendant 
may.  If  the  defect  appears  on  the  face  of  the 
complaint,  set  up  the  bar  of  the  statute  ei- 
ther by  demurrer  or  by  answer.  If  the  com- 
plaint does  not  show  that  the  statute  has 
run,  the  defendant  must  plead  bis  right  by 
answer.  In  the  present  case,  it  appears  that 
the  cross-defendants  did  not  demur  at  all,  but 
came  in  at  once  and  filed  answers  setting 
up  the  bar  of.  the  statute.  It  would  be  a 
harsh  ruling  to  hold  that,  merely  because 
they  bad  claimed  their  privilege  by  answer 
rather  than  by  demurrer,  they  had  waived 
a  defense  which  they  bad  asserted  at  the 
earliest  opportunity.  We  shall  not  so  hold, 
inasmuch  as  the  Code  sections  relied  on  by 
appellant  do  not  require  it. 

The  record  presents  no  other  points  requir- 
ing notice. 

The  Judgment  is  affirmed. 

We  concur:  ANOELLOTTI,  J.;  SHAW,  J. 


(ISS  Cal.  646) 
In  re  CLAIBORNE'S  ESTATE.  (Sac.  1,864.) 
(Supreme  Court  of  California.     Nov.  28.  1910.) 

1.  Wiixs  (J  577*}— Pkovisions— Effect. 

If  a  will  is  meffectual  to  dispose  of  prop- 
urty,  a  provision  thereof  that  testator  desired 
his  property  should  be  considered  and  treated 
as  community  property  could  not  be  carried  out : 
but  the  property  would  be  regarded  as  com- 
munity or  separate  property,  according  to  the 
facts. 

[Ed.  Note.— For  other  cases,  see 'Wills,  Cent. 
Dig.  i  1257 ;    Dec.  Dig.  i  577.*] 

2.  Wills  (§  577*)— Validitt— Effect. 

Testator,  after  revoliing  prior  wills,  provid- 
ed that  in  the  administration  of  his  estate  he 
wished  all  of  his  property  to  be  treated  and 
considered  as  community  property,  adding  the 
clause,  "So  much  of  my  will  I  mal<e  and  declare 
this  day  to  protect  my  wife,  not  yet  tiaving 
l)een  fully  advised  of  my  further  purposes," 
and  then  nominated  executors.  Held,  that  such 
will  should  be  construed  as  a  valid  disposition 
of  testator's  property,  giving  to  the  wife  such 
portion  thereof  as  she  would  talce  under  the  law 
of  succession,  if  the  property  was  community 
property. 

[Ed.  Note.— For  other  cases,  see  Wills,  (3ent. 
Dig.  §  1257;   Dec.  Dig.  §  577.*] 

Department  1.  Appeal  from  Superior 
Court,  San  Joaquin  County;  W.  B.  Nutter, 
Judge. 

Judicial  settlement  of  the  estate  of  Gil- 
bert B.  CTlaiborne,  deceased.  From  a  decree 
of  final  distribution,  certain  heirs  appeal. 
Affirmed. 

Geo.  F.  Buck  and  J.  M.  KUe,  for  appel- 
lants. ,D.  M.  Young  and  J.  P,  Langhorne, 
for  respondents. 

ANOELLOTTI,  J.  Thto  Is  an  appeal 
from  the  decree  of  final  distribution  in  the 
matter  of  the  estate  of  Gilbert  B.  daibome, 
deceased.  The  deceased  died  testate,  bis 
will  being  as  follows: 

"I,  GUbert  B.  aaibome,  of  the  city  of 
Stockton,  California,  do  hereby  make  and 
declare  this  my  last  will  and  testament, 
hereby  revoking  and  declaring  void  all  wills 
and  codicils  to  the  same  by  me  heretofore 
made.  In  the  administration  of  my  estate 
it  is  my  wish  that  all  property  shall  be  con- 
sidered and  treated  as  community  property. 

"So  much  of  my  will  I  make  and  declare 
this  day  to  protect  my  wife,  not  yet  having 
been  fully  advised  of  my  further  purposes. 

"I  nominate  and  appoint  Richard  C.  Mi- 
nor, together  with  my  wife,  as  executors 
and  request  that  no  bonds  or  undertakings 
be  required  of  them  or  either  of  them. 

"In  witness  whereof,  I  have  written  this 
wholly  with  my  own  hand  and  signed  the 
same  this  24th  day  of  February,  A.  D.  1905, 
at  Stockton,  California. 

"Gilbert  B.  Claiborne." 

He  left  no  descendants,  and  his  only  heirs 
at  law  were  Marian  F.  Claiborne,  his  sur- 
viving wife,  and  the  children  of  several  de- 
ceased brothers.  All  the  property  left  by 
deceased   was   his   separate  property.     The 
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lower  conrt  determined  that  under  the  terms 
of  tbe  will  the  surviTing  wife  was  entitled 
to  have  distributed  to  her  an  undivided 
three-fourths  of  all  the  property,  and  that 
the  children  of  the  deceased  brothers  were 
entitled  to  the  remaining  one-fourth.  From 
the  decree  made  in  conformity  with  this 
determination,  some  of  said  children  have 
appealed,  claiming  that  the  surviving  wife 
is  entitled  to  only  one-half  of  the  property 
and  that  the  children  of  the  deceased  broth- 
ers of  deceased  are  entitled  to  one-half  of 
the  property. 

The  theory  of  appellants  is  that  deceased 
died  intestate  so  far  as  any  distribution 
of  bis  property  by  will  was  concerned;  the 
claim  being  that  the  only  eftectual  part  of 
his  will  was  the  provision  appointing  exec- 
utors, and  that  the  property  passed  under 
the  law  of  succession  as  separate  property, 
one-half  to  the  widow  and  one-half  to  the 
children  of  his  deceased  brothers.  It  is 
dear  that,  if  the  will  was  not  effectual  to 
dispose  of  the  property,  the  claim  of  appel- 
lants must  be  held  to  be  well  founded:  for, 
despite  the  declaration  in  the  will  of  the 
wish  of  the  testator  that  his  property  should 
be  considered  and  treated  as  community 
property,  such  property  would  have  to  be 
regarded  and  treated  by  the  courts  as  sepa- 
rate property  If  found  to  be  such  (Estate 
of  Learned,  156  Cal.  309,  104  Pac.  315 ;  Es- 
tate of  Grannlss,  142  Cal.  4,  'ra  Pac.  324), 
and  under  the  law  of  succession  the  sepa- 
rate property  of  deceased  would  pass  as 
claimed  by  appellants  (Civ.  Code,  f  1386, 
snbd.  2). 

It  aroears  very  clear  to  us,  however,  that 
the  will  should  be  construed  as  giving  to 
the  wife  such  portion  of  the  property  as 
she  would  talce  under  the  law  of  succession 
if  the  property  was  community  property, 
which  would  be,  under  the  circumstances  of 
this  case,  the  death  of  the  husband  without 
descendants,  three-fourths  of  all  the  prop- 
erty. Estate  of  Boody,  113  Cal.  682,  688, 
45  Pac.  838;  section  1402,  Civ.  Code.  It  is  an 
elementary  rule  in  the  construction  of  wills 
that  no  particular  words  ere  essential  to 
create  a  legacy  or  devise,  and  that  the  es- 
sential thing  is  that  the  intention  of  the 
testator  to  thereby  make  a  testamentary 
disposition  clearly  appears.  Where  the 
will  clearly  shows  such  an  intention,  the 
courts  will  carry  it  into  effect,  if  this  can 
be  done  consistently  with  the  rules  of  law 
applicable.  For  instance,  in  Estate  of  Bar- 
day,  152  Cal.  753,  93  Pac.  1012,  a  provision 
devising  the  residue  of  real  estate  to  certain 
named  parties  "after  my  son  •  •  • 
has  been  paid  what  he  has  paid  for  me  at 
various  times"  was  held  to  clearly  show  a 
legacy  to  the  son  to  the  extent  of  the  amount 
of  money  he  bad  paid  out  for  the  testator. 
In  the  will  before  us  the  testator,  after  de- 
claring that  he  is  making  his  will,  declares: 
"In  the  administration  of  my  estate  It  is 


my  wish  that  all  property  shall  be  consid- 
ered and  treated  as  community  property. 
So  much  of  my  will  I  make  and  declare 
this  day  to  protect  my  wife,  not  yet  having 
been  fully  advised  of  my  further  purposes." 
These  are  the  only  provisions  of  the  will 
referring  in  any  way  to  his  property,  and 
unless  they  are  to  be  considered  a  testa- 
mentary disposition  we  have  a  case  of  to- 
tal intestacy,  a  construction  not  to  be  favor- 
ed if  any  other  construction  is  reasonably 
possible.  Civ.  Code,  g  1326;  Le  Breton  v. 
Cook,  107  Cal.  410,  416,  45  Pac.  552.  The 
theory  of  an  Intended  testamentary  dis- 
position in  favor  of  the  wife  is,  in  our  judg- 
ment, the  only  reasonable  theory  that  can 
be  based  on  One  language  used.  It  cannot 
reasonably  be  denied,  and  learned  counsel 
for  appellants  do  not  deny,  that  the  will 
clearly  shows  the  intention  of  the  testator 
that  his  wife  should  be  glvea  on  distribu- 
tion such  portion  of  his  property  as  she 
would  have  taken  if  it  were  community 
property  and  he  had  died  Intestate. 

This  intention  being  made  clearly  to  ap- 
pear in  the  document  which  testator  de- 
clares to  be  his  will,  we  do  not  see  that 
there  is  anything  left  to  be  said  on  behalf 
of  appellants.  The  provision  is  as  effectual 
as  a  testamentary  disposition  as  it  would 
have  been  had  It  read:  "I  give,  bequeath, 
and  devise  to  my  wife  so  much  of  my  prop- 
erty as  she  would  have  received  if  all  my 
property  was  community  property  and  I 
had  died  intestate."  Le»med  counsel  rely 
on  the  language,  "So  much  of  my  will  I 
make  and  declare  this  day  to  protect  my 
wife,  not  yet  having  been  fully  advised  of 
my  further  purposes,"  as  showing  lack  of 
Intent  on  the  part  of  the  testator  to  then 
fully  dispose  of  his  property;  but.  If  we 
concede  this  to  be  so,  the  language  certainly  . 
shows  no  lack  of  intent  so  far  as  disposi- 
tion to  the  wife  is  concerned.  It  may  be 
that,  as  to  the  one-fourth  thot  was  not  to 
go  to  the  wife,  it  could  reasonably  be  held 
that  there  was  no  testamentary  disposition. 
But  as  to  the  wife  and  the  share  she  shall 
take  there  is  no  room  for  doubt  as  to  the 
intention  of  the  testator.  Whatever  might 
ultimately  be  done  with  the  remainder,  she 
was  to  have  the  portion  already  specified. 
Any  other  construction  would  make  the  act 
of  the  testator  in  executing  the  will  an 
absolutely  Idle  one  so  far  as  any  protection 
to  the  wife  was  concerned.  She  would  take 
under  the  will  exactly  what  she  would 
take  without  the  will.  But  the  will  clearly 
shows  the  intention  that  she  shall  have 
something  more  than  the  portion  she  would 
take  of  the  separate  estate  under  the  law 
of  succession,  and  the  amount  that  she 
shall  take  is  clearly  defined. 

The  decree  appealed  from  is  affirmed. 

We  concur:    SHAW,  J.;    SLOSS,  J. 
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BRODB  et  al.  ▼.  GOSLIN  et  al.    (L.  A.  2,077.) 

(Supreme  Court  of  California.     Dec.  1,  1910.) 

1.  Appeal  and  Error  (|  4M*)  —  Record  — 
Bill  of  Exceptions. 

On  appeal  from  orders  denying  a  new  trial 
and  refusing  to  vacate  a  judgment,  tiie'  orders 
need  not  be  contained  in  any  bill  of  exceptions 
or  statement,  as,  under  Code  Civ.  Froc.  f$  951, 
952,  copies  of  the  orders  certified  by  the  cleric, 
together  with  a  copy  of  the  notice  of  appeal,  are 
sufficient  to  sustain  the  appeal,  though  appel- 
lant may  not  succeed  without  a  bill  of  excep- 
tions or  statement. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  4«4.*] 

2.  Appeal  and  Ebbob  (|  839*)— Time  to  Ap- 
peal. 

An  appeal  from  an  order  denying  a  motion 
to  vacate  a  judgment,  taken  within  60  days 
after  the  making  of  the  order,  as  allowed  by 
Code  Civ.  Proc.  J  939,  subd.  3,  is  in  time. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  18S3-1887;  Dec.  Dig.  S 
339.*I 

3.  Appeal  and  Error  (§  351*)— Time  to  Ap- 
peal. 

Under  Code  Civ.  Proc.  {}  941a,  941b,  au- 
thorizing, as  an  alternative  mode  of  appeal,  a 
notice  of  appeal,  to  be  filed  within  GO  days  after 
notice  of  entry  of  the  judgment  or  order,  and 
providing  that  {f  no  notice  of  entry  is  given, 
the  notice  of  appeal  must,  under  any  circnm- 
stanceSj  be  filed  within  six  months  after  entr^ 
of  the  judgment  or  order,  an  appeal  taken  April 
6th,  from  an  order  denying  a  new  trial  made 
January  10th  preceding,  where  a  notice  of  en- 
try of  the  order  was  not  served,  was  taken  in 
time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  351.*] 

4.  Appeal  and  Ebrob  (§  117*)— Orders  Ap- 
pealable. 

An  appeal  does  not  lie  from  the  refusal  of 
the  trial  fudge  to  settle  a  bill  of  exceptions,  on 
the  ground  that  the  same  has  not  been  pre- 
sented within  the  time  allowed  by  law. 

lEi.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  117.*] 

6.  Appeal  and  Ebrob  (|  117*)— Obdebs  Ap- 
pealable. 

An  order  denying  an  application  by  a  par- 
ty who  has  failed  to  comply  with  the  law  in 
the  presentation  of  his  bill  of  exceptions,  for 
relief  under  Code  Civ.  Proc.  {  473,  authorizing 
the  court  to  relieve  one  from  proceedings  taken 
against  him  through  bis  mistake,  etc.,  is  ap- 
pealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  117.*] 

6.  Exceptions,  Bill  of  (§  53*)— Coupellino 
Settlemeni^-Procebdinqs. 

A  party  who  has  not  complied  with  the 
law  regulating  the  presentation  oi  proposed  bills 
of  exceptions  is  not  entitled  to  have  his  pro- 
posed hill  settled,  unless  he  is  relieved  by  the 
court  from  his  default,  as  authorized  by  Code 
Civ.  Proc.  I  473. 

(Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Dec  Dig.  i  53.*] 

7.  Exceptions,  Bill  of  (|  53*)— Compelling 
Settlement— Mandamus. 

Where  a  party  has  complied  with  the  law 
regulating  the  presentation  of  bills  of  excep- 
tions, and  the  court  erroneously  concludes  that 
he  has  not,  and  refuses  to  settle  the  bill  pro- 
posed, on  that  ground,  the  exclusive  remedy  is 
mandamus  to  compel  the  settlement 

[BJd.  Note. — For  other  cases,  see  Exceptions. 
BiU  of.  Cent  Dig.  If  80-88;    Dec  Dig.  $53.*] 


S.  Appeal  and  Error  (f  6i>5*)  —  Record  — 
Striking  Matter  from  Transcript— Hear- 
ing on  Merits. 

The  court  will  not  strike  out  matters  from 
the  transcript  on  the  ground  that  the  same  are 
not  contained  in  any  bill  of  exceptions  or  state- 
ment, or  authenticated  in  any  manner  allowed 
by  statute  or  rules  of  the  court,  in  advance  of 
a  hearing  of  the  appeal  on  the  merits ;  but  if, 
on  a  consideration  of  the  appeal,  the  matters 
are  found  to  have  no  proper  place  in  the  record, 
they  will  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Elrror,  Dec  Dig.  }  6o5.*] 

In  Bank.  Appeal  from  Superior  Court. 
Iios  Angeles  County ;  W.  P.  James,  Judge. 

Action  by  A.  W.  Brode  and  others  against 
William  G.  Goslln,  and  others.  From  orders 
denying  a  motion  for  a  new  trial,  and  a  mo- 
tion to  vacate  the  Judgment,  and  refusing 
to  settle  the  bill  of  exceptions,  defendant, 
John  G.  Bitter,  appealed.  Respondents  more 
to  strike  out  certain  matters  contained  In 
the  transcript  on  appeal,  and  to  dismiss  the 
appeals.  Motion  to  dismiss  appeal  from  or- 
der refusing  to  settle  bill  of  exceptions 
granted,  and  the  other  motions  denied. 

Randall  &  Gaines,  for  appellant  George 
H.  Moore,  for  respondents. 

ANGELLOTTI,  J.  Motion  by  respondents 
for  an  order  striking  out  certain  matters 
contained  In  the  transcript  on  appeal,  and 
also  to  dismiss  appeals  taken  by  defendant 
Bitter  from  an  order  denying  bis  motion  for 
a  new  trial,  from  an  order  denying  bis  mo- 
tion to  vacate  the  Judgment  in  said  action, 
and  from  an  order  refusing  to  settle  a  bill  of 
exceptions  to  be  used  on  appeal. 

Xbe  only  grounds  urged  for  the  dismissal 
of  the  appeals  from  the  order  denying  a  new 
trial  and  the  order  denying  the  motion  to 
vacate  the  Judgment  are  that  tne  appeals 
were  not  taken  in  time,  and  that  the  orders 
appealed  from  are  not  contained  In  any  bill 
of  exceptions  or  statement 

As  to  the  latter  ground.  It  is  not  neces- 
sary that  the  orders  appealed  from  should 
be  contained  In  any  bill  of  exceptions  or 
statement  Copies  of  the  orders  appealed 
from,  certified  by  the  clerk,  together  with  a 
copy  of  the  notice  of  appeal,  are  all  that  are 
requisite  to  sustain  the  appeal  from  such  or- 
ders. Code  Civ.  Proc  fg  951,  952.  It  may 
be  that  without  a  bill  of  exceptions  or  state: 
ment  showing  facts  upon  which  error  in 
making  the  orders  is  apparent,  the  appellant 
is  not  likely  to  succeed  upon  his  appeal,  but 
this  goes  to  the  question  of  the  merits  of  the 
appeal  and  does  not  warrant  a  dismissal. 

The  order  denying  the  motion  to  vacate 
the  Judgment  was  made  February  21,  1910, 
and  the  appeal  therefrom  was  taken  April  6, 
1910.  This  was  within  the  60  days  allowed 
by  subdivision  8,  i  939,  Code  of  Civil  Pro- 
cedure. The  order  denying  a  new  trial  was 
made  January  10,  1910,  and  the  appeal 
therefrom  was  not  taken  until  April  6,  1910. 


•For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  IndsxM 
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which  was  more  than  00  days  from  the  mak- 
ing of  the  order.  The  record  does  not  show, 
however,  that  notice  of  entry  of  said  order 
was  ever  served  on  appellant's  attorneys  of 
record  (see  Foss  v.  Johnstone,  110  Pac.  294, 
296),  and  It  was  expressly  admitted  at  the 
argument  of  this  motion  that  no  such  no- 
tice had  ever  been  given.  In  view  of  the  pro- 
visions relating  to  an  alternative  method  of 
taking  appeals,  appellant  had  60  days  from 
the  giving  of  such  a  notice  within  which  to 
take  an  appeal,  provided  that  the  appeal 
most  in  any  event  be  taken  within  6  months. 
Code  Civ.  Proc.  IS  941a  and  941b.  The  ap- 
peal therefore  was  in  time. 

The  settlement  of  a  proposed  bill  of  ex- 
ceptions was  refused  by  the  Judge  of  the 
trial  court  on  the  ground  that  the  same  had 
not  been  presented  within  the  time  allowed 
by  law.  It  is  claimed  that  appeal  Is  not 
the  remedy  for  such  a  refusal,  and,  in  view 
of  the  now  well-established  rule  in  this 
state,  this  claim  must  be  held  good.  We  are 
not  dealing  with  the  case  of  a  denial  of  a 
party's  motion  for  relief  under  section  473, 
Code  of  Civil  Procedure,  where  he  has  fail- 
ed to  comply  with  the  law  in  the  matter  of 
presenting  his  proposed  bill  of  exceptions. 
It  appears  to  be  well  settled  that  an  order 
denying  such  an  application  is  appealable. 
There  was  no  such  application  for  relief  in 
this  case,  but  only  a  mere  refusal  of  the  tri- 
al Judge  to  settle  the  proposed  bilL  If  ap- 
pellant had  not  complied  with  the  requlre- 
moits  of  the  law  In  the  matter  of  the  pres- 
entation of  his  proposed  bill  of  exceptions, 
be  was  not  entitled  to  have  the  same  settled, 
unless  relieved  by  the  court  from  his  de- 
fault, under  the  provisions  of'  section  473, 
Code  of  Civil  Procedure.  If  he  had  complied 
With  the  law,  and  the  trial  Judge  erroneous- 
ly concluded  that  he  had  not  so  complied, 
and  therefore  refused  to  settle  the  bill,  such 
wrongful  refusal  is  not  the  subject  of  an 
uppeal,  and  the  proper  and  exclusive  remedy 
for  such  wrongful  refusal  is  mandamus  to 
compel  the  settlement.  Murphy  v.  Stelling, 
138  Cal.  641,  72  Pac.  176;  Whipple  v.  Hop- 
kins, 119  Cal.  849,  51  Pac.  53S;  Machado  v. 
Kinney,  135  Cal.  354,  67  Pac.  381 ;  Hudson 
T.  Hudson,  129  Cal.  141,  61  Pac.  773;  Miller 
T.  American,  etc.,  Co.,  2  Cal.  App.  271,  274,  83 
Pac.  289.  See,  also,  Landers  v.  Landers,  82 
CaL  480,  23  Pac,  126;  Pendergrass  v.  Cross, 
73  CaL  475,  15  Pac.  63 ;  Gay  v.  Torrance,  145 
Cal.  144.  78  Pac.  540. 

Bespondents  also  move  for  an  order  strik- 
ing out  and  expunging  from  the  transcript 
on  appeal  certain  matters  contained  therein, 
which  It  is  claimed  cannot  be  considered  on 
tlie  appeal,  because  not  contained  in  any  bill 
of  exceptions  or  statement,  or  authenticated 
In  any  manner  allowed  by  statute  or  the 
rules  of  this  court.  This  court  cannot  well 
entertain  and  consider  motions  of  this  char- 
acter in  advance  of  a  hearing  of  the  appeal 


on  its  merits.  If  upon  a  consideration  of 
the  appeal  It  be  found  that  the  matters  re- 
ferred to  have  no  proper  place  In  the  record, 
they  will  be  disregarded. 

The  appeal  from  the  refusal  of  the  trial 
Judge  to  settle  appellant's  proposed  bill  of 
exceptions  is  dismissed.  In  all  other  re- 
spects, respondents'  motion  is  denied. 

We  concur:  SHAW,  J.;  SLOSS,  J.;  LORI* 
GAN,  J.;  MELVIN,  J.;   HENSHAW,  J. 


ass  Cal.  660) 
PEOPLE  ▼.  GLASS.    (Cr.  1,535.) 
(Supreme  Court  of  California.     Nov.  30,  1910.) 

1.  indictuent  and  infobvation  ($  154*)  — 
Defects— Waives— Failure  to  Demue. 

Under  Pen.  Code,  {  1012,  all  defects  ap- 
pearing on  the  face  of  the  indictment,  save  want 
of  jurisdiotion  over  the  subject-matter,  and  that 
the  facts  stated  do  not  constitute  a  public  of- 
fense, are  waived,  aniess  the  indictment  be  at- 
tactied  for  such  defects  by  demurrer. 

[E}d.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  501;  Dec.  Dig. 
i  154.*] 

2.  Cbiminai,  Law  (5  970*)— Mode  or  Objec- 
tion—Motions— Abbest  OF  Judgment. 

While,  under  Pen.  Code,  i  1185,  defects  in 
the  indictment  waived  by  failure  to  demur  can- 
not he  made  a  ground  for  arrest  of  judgment, 
the  same  objections  that  may  be  raised  by  de- 
murrer may  also  be  raised  on  motion  in  arrest 
of  Judgment  if  not  waived  by  failure  to  demur. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {!  2445-2462;  Dec  Dig.  | 
970.*] 

3.  Cbiminal  Law  (S  1088*)— Appeai/— Recobd 
— Demurrer — Statutes — Constbuction. 

Pen.  Code,  J  1207,  provides  that  .when  jud^ 
meat  on  a  conviction  is  rendered  the  clerit  must 
enter  the  same  in  the  minutes,  and  must,  within 
five  days,  annex  together  and  file  the  following 
papers,  which  constitute  a  record  of  the  action: 
The  mdictment  or  information,  and  a  copy  of 
the  minutes  of  the  plea  or  demurrer.  Held 
that,  there  being  no  such  thine  as  a  minute  of 
the  demurrer,  the  word  "and;"  must  be  sul)- 
stituted  for  "or,"  the  statute  meaning  that  the 
record  must  contain  the  Indictment  or  informa- 
tion, the  demurrer  and  a  copy  of  the  minutes 
of  the  plea,  etc.,  therefore,  on  such  Judgment 
the  demurrer  need  not  be  contained  in  a  bill  of 
exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  S  108&*] 

4.  Bbibebt  (8  6*)—Indiotment— Sufficiency. 

Under  Pen.  <3ode,  f  165,  punishing  one  offer- 
ing a  bribe  to  any  member  of  any  board  of 
supervisors,  etc.,  with  intent  to  corruptly  in- 
fluence such  member,  etc.,  an  indictment  charg- 
ing defendant  with  giving  one  L.  a  bribe,  with 
intent  to  corruptly  influence  said  L.  as  such 
member  of  said  board  of  supervisors  in  his  ac- 
tion, etc..  as  such  member  of  said  board,  etc., 
necessarily  carried  with  it  the  fact  of  isnowl- 
edge  in  defendant  that  L.  was  a  meml>er  of  the 
board,  and  an  express  allegation  tliat  defendant 
knew  that  L.  was  a  member  of  the  board  was 
unnecessary. 

[Ed.  Note. — For  other  cases,  see  Bribery,  Cent. 
Dig.  tS  5-8;    Dec.  Dig.  {  6.*] 

5.  Indictment  and  Information  (J  110*)  — 

SUFTICIENCT     —     F0LIX)WINO        STATUTE     — 
"BBIBE"— "UNLAWFUI.X.y"— "CORBUPTLT." 

Pen.  Code,  i  7,  snbd.  6,  defines  the  word 
"bribe"  as  anything  of  value  or  advantage,  etc. 


*For  other  caau  see  sam*  topic  and  section  NUMBER  In  Dec.  Ois.  A  Am.  Die.  Key  No.  Series  *  Rep'r  Indexes 
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given  with  a  corrupt  intent  to  inflaence  "an- 
lawfully"  the  person  to  whom  it  is  given  in  his 
action,  vote,  etc.,  in  an^  public  or  official  ca- 
pacity. Section  166  punishes  one  giving  a  bribe 
to  any  member  of  any  board  of  saperrisors  with 
intent  to  "corruptly"  influence  such  member  in 
his  action  on  any  matters,  etc.  ifeM,  that  the 
use  of  the  word  "unlawfully"  as  quabfying  "to 
influence"  in  section  7,  adds  nothing  to  the 
meaning  of  section  165,  and  hence  an  indict- 
ment for  bribery  charging  an  intent  to  "cor- 
ruptly" influence,  etc.,  by  giving  money,  etc., 
was  sufficient,  though  the  word  "unlawfully 
was  not  used. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §  5;  Dec.  Dig. 
I  110.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  867;  vol.  2,  p.  1630;  vol.  8,  pp.  7191- 
71^.] 

6.  Bbibeby  (I  6*)— Indictment— SuFFiciENcsy. 

Under  Pen.  Code,  i  950,  subd.  2.  requir- 
ing an  indictment  to  contain  a  statement  of  the 
acts  constituting  the  offense  in  ordinary  lan- 
guage so  that  a  person  of  common  understand- 
ing could  Icnow  what  was  intended,  and  section 
9w,  subd.  6,  substantially  to  the  same  ef- 
fect an  indictment  for  bribery  charging  that  on 
a  certain  day  one  L.  was  a  member  of  the  board 
of  supervisors  of  the  city  and  county  of  San 
Francisco;  that  there  was  then  pending  before 
said  board  a  matter  relating  to  a  franchise  for 
constructing,  etc.,  a  telephone  system  in  said 
city  and  county,  and  an  application  made  b^ 
the  H.  Telephone  Company,  and  a  bill  and  ordi- 
nance relating  to  the  same.  etc. ;  that  on  said 
day  defendant  did  unlawfully,  etc.,  give  said  L. 
as  a  bribe  $5,000  with  the  corrupt  intent  to 
corruptly  influence  said  L.  as  such  member,  etc., 
in  his  action  and  in  his  official  vote  in  the 
aforesaid  matter,  etc. — was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Bribery,  Cent. 
Dig.  §S  5-8;  Dec.  Dig.  §  6.*] 

7.  Bribert  (§  6*)— Indictments-Sufficiency. 

Under  Pen.  Code,  f  165,  punishing  one 
who  bribes,  etc.,  a  member  of  certain  boards 
with  intent  to  corruptly  influence  such  member 
in  his  action  on  any  matter  before  such  board, 
an  indictment  showing  that  defendant  gave  a 
bribe  with  intent  to  influence  L.  in  his  vote  and 
action  as  a  member  of  the  board  of  supervisors 
of,  etc.,  on  an  application  for  a  telephone  fran- 
chise, sufficiently  showed  that  the  act  intended 
to  be  influenced  was  an  official  one,  the  court 
knowing  as  a  matter  of  law  that  such  board 
may  grant  such  franchises,  and  a  vote  by  a 
member  of  the  board  on  such  an  application 
being  therefore  necessarily  an  official  act,  though 
it  did  not  speciflcally  state  what  acts  Li  was 
to  do  or  not  to  do. 

[Ed.  Note. — For  other  cases,  see  Bribery,  Cent. 
Dig.  $§  5-^;    Dec.  Dig.  S  6.*] 

8.  Criminal  IjAW  (|  369*)— Evidence— Other 
Offenses— CoiXATERAi.  Facts. 

The  rule  that  evidence  of  the  commission  of 
a  different  offense  cannot  be  admitted  in  proof 
of  the  offense  for  which  defendant  is  on  trial 
excludes  all  evidence  of  collateral  facts  or  mat- 
ters which  are  incapable  of  offering  a  reason- 
able presumption  or  logical  inference  as  to  the 
principal  fact  or  matter  in  dispute. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  822-824;   Dec.  Dig.  §  369.*] 

9.  Bribery  (S  lO*)  —  Evidence— Motive— In- 
tent. 

In  a  trial  of  defendant  for  bribing  one  L., 
a  member  of  the  board  of  supervisors,  with 
intent  to  influence  his  official  action  in  the  mat- 
ter of  granting  a  franchise  to  the  H.  Telephone 
Company,  evidence  that  defendant  or  the  com- 
pany of  which  he  was  general  manager  at- 
tempted to  prevent  a  rival  company  from  ob- 
taining  a   franchise   in    another  city,   and   at- 


tempted to  forestall  competition  in  such  city, 
tended  only  to  degrade  defendant  and  was  inad- 
missible for  the  purpose  of  showing  motive  or 
intent. 

[Ed.  Note.— For  other  cases,  see  Bribery,  Cent. 
Dfg.  I  9;   Dec.  Dig.  {  10.*] 

10.  Criminal  Law  (§  871*)— Evidenob— Oth- 
er Offenses— Motive. 

While  evidence  as  to  offenses  other  than 
the  one  for  which  defendant  is  on  trial  may 
be  given  to  show  motive,  the  motive  must  grow 
out  of  the  collateral  crime,  it  not  sufficing  that 
both   crimes  spring   from  the  same   motive. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  $i  830-832;    Dec.  Dig.  f  371.»J 

11.  Criminal  Law  (J  1169*)— Appeal— Harm- 
less Error. 

Error,  if  any,  in  the  admission  of  evi- 
dence was  harmless,  where  accused  was  not 
prejudiced    thereby. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  M  3137-3143 ;   Dec.  Dig.  {  1169.») 

12.  Criminal  Law  (J  338*)— Bvidbncb— CiB- 

OUMSTANTIAL    EVIDENCE. 

Where  circumstantial  evidence  is  relied  on 
to  connect  a  defendant  with  a  crime,  much 
must  be  left  to  the  discretion  of  the  trial  court 
in  admitting  it,  and  it  is  not  necessary  that 
each  circumstance  of  itself  would  to  every 
person  appear  to  connect  defendant  with  the 
offense,  it  sufficing  if  such  circumstances,  con- 
sidered In  relation  to  other  facts  and  circum- 
stances in  evidence,  may  fairly  tend  to  such  re- 
sult. 

[£>].  Note. — ^For  other  cases,  see  Criminal  Lew, 
Cent  Dig.  {  753 ;   Dec.  Dig.  {  338.*1 

13.  Bribery  (|  7*)— Issues,  Pboof,  and  Vari- 
ance. 

Under  an  indictment  chaKing  the  payment 
of  $5,000  as  a  bribe,  proof  of  the  payment  of 
such  sum  in  two  payments  under  an  agreement 
to  pay  and  to  receive  $5,000  presents  no  ques- 
tion of  variance  as  to  the  thing  paid  as  a  bribe. 
[Ed.  Note.— For  other  cases,  see  Bribery,  Dec. 
Dfg.  i  7.»] 

14.  Criminal  Law  (§  369*)— Evidence— Col- 
lateral Matters  —  Other  Offenses— Evi- 
dence Tending  to  Degrade. 

The  rule  excluding  evidence  as  to  other 
offenses  in  criminal  trials  also  exclude  all  evi- 
dence tending  to  degrade  defendant,  to  arouse 
the  prejudice  of  the  jury,  to  divert  their  minds 
from  the  real  issues  in  the  case,  or  to  persuade 
them  by  matters  not  judicially  cognizable  that 
defendant  for  reasons  other  than  those  contain- 
ed in  legitimate  evidence  was  more  likely  to 
have  committed  the  offense. 

[BM.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  822-824;   Dec.  Dig.  $  369.*] 

15.  Bribery  (§  10*)— Evidence. 

In  a  trial  for  bribing  one  L.,  a  member 
of  the  board  of  supervisors,  with  intent  to  in- 
fluence his  official  action  in  an  application  for 
a  franchise  for  the  H.  Telephone  Company,  a 
witness  testified  that  one  K.  was  the  boss  of 
the  board  of  supervisors,  with  a  representative 
thereon  who  had  distributed  money  to  members 
of  the  board  with  reference  to  another  ordi- 
nance, but  it  appeared  that  R.  was  not  em- 
ployed by  defendant  in  furtherance  of  the  con- 
spiracy to  bribe  the  supervisors  regarding  the 
H.  Company,  that  he  took  no  part  In  the  mat- 
ter of  their  brilwry.  and  that  his  services  were 
actually  enlisted  in  behalf  of  an  opposition  com- 
pany, testimony  tending  to  show  that  defendant 
was  responsible  for  the  employment  of  R.  by 
such  company  was  inadmissible,  its  purpose  be- 
ing to  degrade  defendant  and  prejudice  him  in 
the  eyes  of  the  jury. 

[E}d.  Note.— For  other  cases,  see  Bribery,  Dec. 
Dig.  I  10.»] 
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16.  Cbdiinal  Law  (|  372*)— Evidence— Otb- 
EB  Offenses. 

In  a  trial  for  bribing  on^  L.,  a  member  of 
the  board  of  superrisoni,  with  intent  to  influence 
his  official  vote  on  an  application  for  a  fran- 
chise, evidence  that  10  of  L.'8  fellow  members 
of  the  board  were  bribed  in  the  same  manner 
and  by  the  same  person  as  L.  was  admissibfe, 
to  show  that  the  specific  act  of  bribery  charged 
was  but  a  part  execution  of  a  scheme  contem- 
plating the  bribery  of  a  sufficient  number  of 
supervisors  to  prevent  the  granting  of  the  fran- 
chise. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |  833;    Dec.  Dig.  §  372.*] 

17.  Criminal  Law  (§  673*)— Trial— Instbuo- 
MONS — Limitation  of  Evidence. 

In  a  bribery  case,  where  certain  evidence 
was  admissible  only  to  show  that  the  specific 
act  of  bribery  charged  was  but  a  part  execu- 
tion of  one  conspiracy,  it  was  error  to  refuse 
to  instruct  that  the  evidence  was  received  for 
■rach  purpose  only,  and  that  it  could  not  be  con- 
sidered to  show  that  defendant  probably  com- 
mitted the  crime  charged  by  showing  that  at 
other  times  he  had  committed  like  crimes. 

(B5d.  Note.— For  other  cases,  see  Criminal  I^aw. 
Cent  Dig.  $S  1597,  1872-1876;  Dec.  Dig.  $ 
673.«) 

1&  Gbiminal  Law  (8  678*)— Bvidbncb— Oth- 
KB  Offenses  —  Instructions  —  Liuitino 
Purpose  fob  Which  Received. 

When  evidence  of  other  crimes  is  admit- 
ted it  should  be  carefully  guarded  by  instruc- 
tions so  that  its  operation  may  be  confined  to 
the  legitimate  purposes  for  wUcb  it  is  compe- 
tent. 

{Ed.  Note. — ^For  other  cases,  see  Criminal  Law, 
Cent  Dig.  Si  1587,  1872-1876;  Dec.  Dig.  S 
673.*) 

19.  Criminai,  r>AW  (i  788*)  —  Trial  —  WiT- 
nzssES  —  Refusal  to  Testify  —  Instbuc- 

TIORS. 

In  a  bribery  trial,  where  the  closing  argu- 
ment of  the  prosecuting  attorney  was  calcu- 
lated to  impress  on  the  jury  that  the  evidence 
a  witness  refused  to  give  would  have  tended 
to  convict  defendant,  and  that  the  witness'  re- 
fusal to  tell  what  he  knew  was  to  protect  crime, 
it  was  error  to  refuse  instructions  that  the 
jury  could  not  indulge  in  any  presumption  un- 
favorable to  defendant  because  of  the  refusal 
of  any  witness  to  testify,  and  that  the  refusal 
of  an  alleged  co-conspirator  or  agent  of  the 
conspiracy  to  testify  should  not  be  considered 
in  determining  the  guilt  or  innocence  of  de- 
fendant, and  the  jury  should  not  presume  from 
snch  refusal  that  the  testimony  of  the  witness, 
if  given,  wonld  be  against  the  defendant. 

[Ed.  Note.— 'For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  1855;    Dec.  Dig.  S  788.*] 

20.  Cbivtnal  Law  (§  78.5»)— Trial— Instruc- 
tions—"Pears  or  Hopes." 

In  a  criminal  case,  where  the  court  read  to 
the  jury  Code  Civ.  Proc.  S  1847,  providing  that 
the  presumption  that  a  witness  speaks  the  truth 
may  be  repelled  by  the  manner  in  which  he 
testifie«,  etc.,  or  by  evidence  aifectinpr  his  char- 
acter for  truth,  honesty,  or  integrity,  or  bis 
motives,  etc.,  it  was  not  error  to  refuse  an  in- 
struction that  in  passing  on  the  credibility  of 
witnesses  the  jury  may  consider  their  motives, 
fears  or  hopes,  if  any  have  been  proved,  "fears 
or  hopes."  but  expressing  a  modification  of 
"motives."  and  adding  nothing  to  the  meaning 
of  the  section. 

(Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §S  1774-1781,  188&-1894;  Dec.  Dig. 
I  785.*] 

Shaw  and  Angellotti,  JJ.,  dissenting.  Sloss, 
J.,  dissenting  in  part. 


In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  William 
P.  Lawlor,  Judge. 

Louis  Glass  was  convicted  of  bribery,  and 
from  the  Judgment  and  an  order  denying  a 
new  trial,  he  appealed  to  the  District  Court 
of  Appeal.  Judgment  and  order  reversed, 
and  cause  remanded  for  new  trial,  and  on  re- 
hearing in  the  Supreme  Court  In  bank,  the 
same  disposition  of  the  case  was  made. 

See,  also,  09  Pac.  553.i 

The  opinion  of  Hall,  J.  (concurred  in  by 
Cooper,  P.  J.,  and  Kerrigan,  J.),  In  the  Dis- 
trict Court  of  Appeal,  was  as  follows : 

Defendant  was  charged  by  Indictment  with 
the  crime  of  bribery,  under  section  165  of  the 
Penal  Code,  and  having  been  convicted  of 
the  charge  he  has  appealed  to  this  court  from 
the  Judgment  and  the  order  denying  his  mo- 
tion for  a  new  trial.  After  his  conviction, 
and  before  Judgment  was  pronounced,  the  de- 
fendant made  a  motion  in  arrest  of  Judg- 
ment, which  was  by  the  court  denied.  As 
this  motion  attacked  the  sufiSciency  of  the  in- 
dictment, it  is  proper  that  the  ruling  of  the 
court  thereon  be  first  considered  on  this  ap- 
peal. 

The  motion  was  based  upon  certain  defects 
or  alleged  defects  in  the  indictment  In  this 
connection  It  is  Insisted  by  respondent  that 
in  the  condition  of  the  record  in  this  case, 
this  court  can  only  consider  whether  or  not 
the  court  had  Jurisdiction  over  the  subject- 
matter  of  the  indictment,  and  whether  or  not 
the  indictment  states  facts  sufficient  to  con- 
stitute a  public  offense.  Sections  1012,  1185, 
Pen.  Code.  No  demurrer  is  contained  In  the 
bill  of  exceptions,  and  the  transcript  as  orig- 
inally filed  in  this  court  did  not,  in  the  Judg- 
ment roll,  or  "record  of  the  action,"  as  it  Is 
denominated  in  the  statute  (section  1207,  Pen. 
Code)  contain  the  demurrer.  Upon  suggestion 
of  diminution  of  the  record,  this  court  per- 
mitted appellant  to  file  a  certified  copy  of 
the  demurrer,  reserving,  however,  for  deter- 
mination at  the  final  hearing  the  question  as 
to  whether  or  not  such  demurrer  may  be  prop- 
erly considered  as  a  part  of  the  record  on 
this  appeal.  All  defects  appearing  upon  the 
face  of  the  indictment,  save  want  of  Juris- 
diction of  the  court  over  the  subject-matter 
of  the  indictment,  and  that  the  facts  stated 
do  not  constitute  a  public  offense,  are  waived 
unless  the  indictment  be  attacked,  for  such 
defects,  by  demurrer.  Section  1012,  Pen. 
Code.  Defects,  waived  by  failure  to  demur, 
cannot  be  made  a  ground  for  arrest  of  Judg- 
ment, but  the  same  objections  that  may  be 
raised  by  demurrer  may  also  be  raised  on 
motion  in  arrest  of  Judgment  If  not  waived 
by  a  failure  to  demur.  Section  1185.  It  Is 
thus  apparent  that  it  Is  important  for  this 
court  to  be  Informed  as  to  the  contents  of  the 


'  Reported  In  full  in  the  Paclflc  Reporter:  reported 
as  a  memorandum  decision  without  oplnloD  in  9  Cal. 
App.  xill. 
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demurrer,  In  order  to  determine  whether  or 
not  the  court  erred  In  overruling  the  motion 
In  arrest  of  Judgment  The  proper  scope  of 
the  motion  depends  upon  what  objections 
were  raised  by  the  demurrer. 

Respondent  contends  that  the  demnrrer  is 
no  part  of  the  record  on  appeal,  and  cannot 
be  considered  by  this  court  unless  contained 
In  a  bill  of  exceptions ;  citing  People  v.  Long, 
121  Gal.  494,  53  Pac.  1097,  People  v.  Druffel, 
3  Cal.  App.  731,  86  Pac.  907,  and  sections 
1172  and  1174,  Pen.  Code.  On  the  other  hand, 
appellant  Insists  that  the  cases  cited  have  no 
application  to  a  case  where  a  Judgment  on 
conviction  is  rendered,  and  that  under  sec- 
tion 1207,  Pen.  Code,  the  demurrer  in  such 
case  is  a  part  of  the  record  of  the  case,  and 
as  such  must  be  transmitted  to  the  appellate 
court  after  the  taking  of  the  appeaL  Section 
1246,  Pen.  Code. 

In  People  t.  Long,  supra,  the  appeal  was 
by  the  people  from  an  order  sustaining  de- 
fendant's demurrer,  and  ordering  that  the 
case  be  resubmitted  to  the  grand  Jury.  There 
had  been  no  Judgment  of  conviction  render- 
ed, and  the  court  pointed  out  that  the  minute 
entry  of  the  order  snstainlng  a  demurrer 
could  get  into  and  become  a  part  of  the  rec- 
ord on  appeal  only  by  virtue  of  section  1207. 
The  court  simply  held  that  where  there  has 
been  no  Judgment  of  conviction  "the  statute 
does  not  provide  for  a  judgment  roll  or  a  rec- 
ord of  any  Mnd,  except  through  a  bill  of  ex- 
ceptions." (Italics  are  ours.)  The  court  did 
not  attempt  to  determine  in  the  Long  Case 
what  shall  constitute  the  "record  of  the  case," 
or  the  "Judgment  roll,"  as  It  is  usually  called 
by  the  profession,  when  a  Judgment  of  con- 
viction has  been  rendered. 

The  case  of  People  v.  Druffel,  supra,  de- 
cided by  this  court,  was,  like  the  Long  Case, 
an  appeal  by  the  people  upon  demurrer  sus- 
tained, and  perforce  this  court  simply  follow- 
ed the  doctrine  of  the  Long  Case. 

On  the  other  hand.  People  v.  McPherson,  6 
Cal.  App.  266,  91  Pac.  1098,  was  an  appeal 
by  defendant  after  judgment  rendered  on  a 
conviction,  and  the  court  there  pointed  out 
that  the  doctrine  of  People  v.  Long,  supra, 
has  no  application  to  such  a  case,  and  pro- 
ceeded to  examine  and  pass  upon  the  ruling 
upon  the  demurrer,  although  the  same  was 
not  contained  in  any  bill  of  exceptions,  but 
appeared  In  the  judgment  roil  only. 

Section  1207  of  the  Penal  Code  provides 
that :  "When  Judgment  upon  a  conviction  Is 
rendered,  the  clerk  must  enter  the  same  In 
the  minutes,  •  •  •  and  must  within  five 
days  annex  together  and  file  the  following 
papers,  which  constitute  a  record  of  the  ac- 
tion: 

"1.  The  indictment  or  Information,  and  a 
copy  of  the  minutes  of  the  plea  or  demurrer ; 

"2.  A  copy  of  the  minutes  of  the  trial; 

"3.  The  written  instructions  given,  modi- 
fled  or  refused,  with  the  indorsements  there- 
on, and  the  certified  transcript  of  the  charge 
of  the  court;  and 


"4.  A  copy  of  the  Judgment." 

It  Is  the  meaning  of  the  language  of  sub- 
division 1  that  Is  involved  In  this  matter. 
It  is  contended  by  respondent  that  the  word 
"demurrer"  should  be  read  as  qualified  by 
"H  copy  of  the  minutes  of  the."  In  other 
words,  that  the  subdivision  may  be  properly 
paraphrased  thus:  "The  Indictment  or  in- 
formation, and  a  copy  of  the  minutes  of  the 
plea  or  (and)  a  copy  of  the  minutes  of  the 
demurrer."  It  may  be  that  this  meaning  does 
conform  most  nearly  to  the  strict  grammat- 
ical construction  of  the  clause,  and  yet  we 
do  not  think  It  correctly  gives  the  meaning 
of  the  clause  as  Intended  by  the  Legislature. 
It  is  perfectly  obvious,  we  think,  that  the 
word  "and"  must  be  substituted  for  the  word 
"or."  It  is  hardly  conceivable  that  the  Leg- 
islature intended  to  invest  a  clerk,  a  minis- 
terial officer  of  the  court,  with  a  discretion 
to  select  either  a  copy  of  the  minutes  of  the 
plea,  or  "a  copy  of  the  minutes  of  the  de- 
murrer," as  making  a  part  of  the  record  of 
the  action.  And  yet  this  conforms  strictly 
to  the  grammatical  construction  of  the  clause. 
"And"  must  be  substituted  for  "or."  What  Is 
meant  by  the  word  "demurrer,"  and  by  what, 
if  any,  words  It  is  qualified,  must  be  deter- 
mined by  the  entire  section,  read  in  the  light 
of  its  manifest  purpose,  and  other  provisions 
of  the  law  bearing  upon  the  subject 

The  primary  purpose  of  this  section  Is  evi- 
dently to  cause  to  be  annexed  together,  and 
thus  preserved  In  the  form  of  a  Judgment 
roll,  such  papers  as  shall  show  what  issues 
were  presented  for  determination,  and  the 
result  of  such  determination.  The  first  plead- 
ing in  a  criminal  action,  brought  in  the  su- 
perior coart.  Is  the  Indictment  or  informa- 
tion, which  must  be  In  writing.  The  original 
Indictment  under  section  1207,  Pen.  Code, 
clearly  becomes  part  of  the  Judgment  roll. 
The  next  pleading  Is  the  demurrer,  and  this 
also  must  be  In  writing.  The  demurrer  must 
be  In  writing  and  filed.  Section  1005,  Pen. 
Code.  Strictly  speaking,  there  is  no  such 
thing  as  a  minute  of  the  demurrer.  It  speaks 
for  Itself.  Doubtless  the  clerk  must  enter 
in  bis  minutes  the  fact  of  Its  presentation 
and  filing  and  the  action  of  the  court  there- 
on. Section  1007,  Pen.  Code.  Bat  none  of 
these  minute  entries  can  In  strictness  be 
properly  called  a  minute  of  the  demurrer. 
There  is  no  such  thing  as  a  minute  of  the 
demurrer.    The  demurrer  speaks  for  Itself. 

The  next  pleading  Is  the  "plea,"  and  may 
be  of  four  kinds  (section  1016,  Pen.  Code), 
and  Is  not  In  writing,  but  must  be  oral,  and 
entered  upon  the  minutes  of  the  court  In 
certain  prescribed  forms.  Section  1017,  Pen. 
Code.  The  form  of  each  plea  that  may  be 
made  to  an  Indictment  being  given  by  the 
statute,  the  clerk  can  have  no  difficulty  In 
making  the  proper  minute  entries.  The  pleas 
being  oral,  the  only  way  they  can  become  a 
part  of  the  Judgment  roll  is  by  patting  into 
the  Judgment  roll  a  copy  of  such  minutes. 
These  in  connection  with  the  Indictment  or 
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information,  show  what  Issnes  of  fact  were 
presented  for  determination.  On  the  other 
hand,  as  the  demurrer,  like  the  Indictment, 
most  be  in  writing  and  filed  with  the  clerk, 
there  1b  no  reason  why  it  may  not  be.  like  the 
original  Indictment,  put  into  the  Judgment 
coll  as  an  original  document,  and  thus,  In 
connection  with  the  Indictment,  show  what 
issues  of  law  were  presented  for  determina- 
tion. We  think  that  such  is  the  meaning 
and  purpose  of  the  section  under  discussion. 
To  so  bold  does  not  enta'U  any  great  de- 
parture from  the  strict  grammatical  mean- 
ing of  the  language  employed,  and  produces 
a  result  reasonable  and  consistent  with  the 
manifest  purpose  of  the  section  read  as  a 
whole.  Certain  it  Is  that  when  the  Legis- 
lature provided  that  the  clerk  should  annex 
together  and  file  "The  indictment  or  informa- 
tion, and  a  copy  of  the  minutes  of  the  plea 
or  (and)  demurrer,"  it  Intended  that  some 
docmnent  relating  to  the  demurrer  should  be 
annexed  and  filed  as  a  part  of  the  Judgment 
roll.  It  could  not  have  meant  "a  copy  of  the 
minutes  or*  the  demurrer,  for,  as  we  have 
seen,  the  law  makes  no  provision  for  any 
minutes  of  the  demurrer.  There  are  min- 
utes of  the  plea  expressly  required  to  be  en- 
tcfred,  but  there  are,  properly  speaking,  no 
minutes  of  the  demurrer  provided  for.  The 
demurrer  must,  like,  the  indictment,  be  in 
writing  and  filed.  The  minute  entry  of  the 
action  of  the  court  allowing  or  disallowing 
the  demurrer  (section  1007,  Pen.  Code),  is  in 
no  proper  sense  a  minute  of  the  demurrer. 

While  the  legislative  purpose  is  clumsily 
expressed,  we  are  satisfied  that  It  Is  suffi- 
ciently clear  that  the  record  of  the  action, 
or  Judgment  roll,  as  It  Is  commonly  called, 
should  contain  the  indictment  or  informa- 
tion, the  demurrer,  and  a  copy  of  the  minutes 
of  the  plea,  together  with  the  other  papers 
provided  for  in  subdivisions  2,  3  and  4  of 
section  1207,  Pen.  Code.  To  read  the  word 
"demurrer"  in  section  1207  as  qualified'  by 
•^  copy  of  the  minutes  of  the"  would  be  to 
convict  the  Legislature  of  requiring  the  clerk 
to  put  something  into  the  Judgment  roll  that 
h4s  no  existence  under  the  law,  for,  as  we 
have  before  said,  there  can  be  no  "minutes 
of  the  demurrer."  There  may,  however,  be  a 
demurrer,  and  it  is  this  that  the  law  intends 
shall  be  annexed  to  the  indictment,  and  form 
a  part  of  the  record  of  the  action. 

We  do  not  think  there  Is  anything  In  sec- 
tions 1172,  1173,  and  1174,  Pen.  Code,  that 
militates  against  the  conclusion  we  have 
reached  as  to  the  scope  of  section  1207, 
Pen.  Code.  Sections  1172  and  1173  enumer- 
ate seven  classes  of  decisions  of  the  court 
to  which  exceptions  may  be  reserved,  among 
which  are  the  decision  of  the  court  in  al- 
lowing or  disallowing  a  demurrer,  or  in 
granting  or  refusing  a  motion  in  arrest  of 
Judgment.  Section  1174  fixes  the  time  and 
the  procedure  for  the  settlement  of  a  bill  of 
exceptions  upon  any  of  these  decisions,  but 
throw  no  light  upon  what  matters  become  a 


part  of  the  "record  of  the  case"  without  be- 
ing included  in  the  bill  of  exceptions.  This 
Is  provided  for  by  section  1207,  under  which, 
as  we  have  shown,  the  indictment,  the  de- 
murrer, and  the  plea,  as  set  forth  in  the  copy 
of  the  minutes  of  the  plea,  are  a  part  of  the 
record  of  the  case. 

This  brings  us  to  the  consideration  of  the 
action  of  the  court  In  denying  defendant's 
motion  in  arrest  of  Judgment  This  motion 
is  set  forth  in  the  bill  of  exceptions,  and  was 
based  upon  the  same  obJe<itions  to  the  In- 
dictment as  were  made  by  the  demurrer  ap- 
pearing In  the  Judgment  roll.  It  thus  ap- 
pears that  none  of  the  objections  raised  on 
the  motion  hud  been  waived  by  a  failure  to 
ralHe  such  objections  by  demurrer.  Section 
1185,  Pen.  Code. 

The  indictment  is  framed  under  section 
16S  of  the  Penal  Code,  and,  omitting  the 
formal  parts,  is  as  follows:  "That  on  the 
15th  day  of  March,  A.  D.  1906t  one  Thomas 
F.  Lonergan  was,  and  at  all  times  herein 
mentioned  has  been,  a  duly  elected,  qualified 
and  acting  member  of  the  board  of  supervis- 
ors of  the  said  city  and  county  of  San  Fran- 
cisco, state  of  California;  that  there  was 
then  and  there  pending  before  the  said  board 
of  supervisors  a  matter  and  subject  relating 
to  a  franchise  for  constructing,  maintaining 
and  operating  a  telephone  system  in  the  said 
city  and  county  of  San  Francisco,  and  an 
application  made  June  12,  1905,  by  the  Home 
Telephone  Company  of  San  Francisco,  a  cor- 
poration, for  such  franchise,  and  a  bill  and 
ordinance  relating  to  the  same,  which  said 
ordinance  was  on  the  1st  day  of  October, 
1906,  passed  and  adopted  by  the  said  board 
of  supervisors,  and  was  entitled  an  Ordi- 
nance 'Granting  to  the  Home  Telephone  Com- 
pany of  San  Francisco  a  franchise  to  con- 
struct, maintain  and  operate  a  telephone  sys- 
tem in  the  city  and  county  of  San  Francisco, 
and  to  construct,  maintain  .and  operate 
through,  along,  under  and  in  the  public 
streets,  alleys  and  highways  of  said  city  and 
county  poles,  wires,  cables,  underground  con- 
duits and  other  appliances  for  the  purpose  of 
transmitting  sound,  signals  and  conversation 
by  means  of  electricity  or  otherwise ;'  that  on 
the  said  15th  day  of  March,  A.  D.  1006,  at 
the  said  city  and  county  of  San  Francisco, 
state  of  California,  and  while  the  said  mat- 
ter and  subject  were  pending  before  the  said 
board  of  supervisors,  the  said  Louis  Glass 
did  willfully,  unlawfully,  feloniously  and 
corruptly  give  to  said  Thomas  F.  Lonergan, 
while  the  said  Lonergan  was  such  member 
of  the  said  board  of  supervisors,  a  bribe,  to 
wit,  the  sum  of  five  thousand  ($5,000)  dol- 
lars. In  lawful  money  of  the  United  States 
of  America,  as  a  bribe,  with  the  willful,  un- 
lawful, felonious  and  corrupt  Intent  in  him, 
the  said  Louis  Glass,  to  corruptly  influence 
said  Thomas  F.  Lonergan  as  such  member 
of  said  board  of  supervisors,  in  his  action, 
and  In  his  official  vote,  opinion.  Judgment 
and  action,  as  such  member  of  said  board  of 
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supervisors,  In  aud  upon  the  aforesaid  mat- 
ter and  subject  tlien  pending  before  said 
board  of  supervisors  as  aforesaid,  and  which 
was  afterward  to  be  considered,  and  was 
considered,  by  said  board  of  supervisors,"  etc. 

It  Is  first  objected  that  it  is  not  alleged  that 
defendant  knew  that  Lonergan  was  a  mem- 
ber of  the  board  of  supervisors.  The  statute 
under  which  the  indictment  was  drawn  (sec- 
tion 165,  Pen.  Code)  does  not  expressly  re- 
quire that  the  defendant  know  the  person 
bribed  to  be  a  member  of  any  board  of  su- 
pervisors. The  language  of  the  statute  in 
this  regard  is  "with  intent  to  corruptly  in- 
fluence such  member  In  his  action  on  any 
matter  or  subject  pending  before,  or  which  Is 
afterward  to  be  considered  by,  the  body  of 
which  he  Is  a  member."  The  language  of  the 
indictment  carefully  follows  this  language 
of  the  statute,  and  we  think  is  all  that  is  re- 
4iuired  In  this  respect 

The  allegation  of  the  Indictment  that  the 
bribe  was  given  to  Lonergan  by  defendant 
"with  Intent  in  him,  the  said  Louis  Glass. 
to  corruptly  influence  said  Thomas  F.  Loner- 
gan, as  such  member  of  said  board  of  super- 
visors, in  his  action,  and  in  his  official  vote, 
opinion,  Judgment  and  action,  as  such  mem- 
ber of  said  board  of  supervisors,"  necessari- 
ly carries  with  it  the  fact  of  knowledge  in 
Glass  that  Lonergan  was  a  member  of  such 
board.  To  a  person  of  common  understand- 
ing, when  it  is  charged  that  a  defendant 
gave  money  to  a  member  of  a  board  of 
supervisors  with  intent  to  Influence  him  as 
such  member  of  said  board  of  supervisors 
in  his  official  vote.  Judgment,  and  action  as 
such  member  of  said  board  of  supervisors.  It 
clearly  appears  that  said  defendant  knew 
such  person  to  be  a  member  of  said  board. 
This  is  the  view  taken  of  a  similar  allega- 
tion, drawn  under  a  similar  statute,  in  State 
V.  Dankwardt,  107  Iowa,  704,  77  N.  W.  495. 
The  case  of  State  v.  Howard,  66  Minn.  309,  68 
N.  W.  1096,  34  L.  R.  A.  178,  61  Am.  St.  Rep. 
403,  does  support  the  contention  of  defendant, 
but  though  it  was  cited  in  State  v.  Dank- 
wardt, supra.  It  was  not  there  followed.  Nei- 
ther do  we  think  It  should  be  followed.  The 
other  cases  cited  by  defendant  on  this  point 
are  cases  for  uttering  forged  instruments,  as- 
saults on  public  officers,  and  the  like,  where 
there  was  nothing  in  the  Indictment  that  nec- 
essarily or  at  all  imported  knowledge  on  the 
part  of  the  defendant  of  the  forged  character 
of  the  instrument,  or  the  official  character  of 
the  person  assaulted.  In  the  case  at  bar  the 
language  of  the  indictment  not  only  follows 
the  language  of  the  statute,  but,  to  a  person 
of  common  understanding,  necessarily  im- 
ports knowledge  on  the  part  of  the  defendant 
of  the  official  character  of  the  person  bribed. 

It  is  next  urged  that  the  indictment  falls 
to  state  an  offense  because  it  Is  not  alleged 
that  the  money  was  given  to  Influence  "un- 
lawfully" said  Lonergan  as  such  member  of 
said  board.  The  language  of  the  Indictment 
Is  "with  the  willful,  unlawful,  felonious  and 
corrupt  intent  in  him,  the  said  Louis  Glass,  to 


corruptly  Influence  said  Thomas  F.  Loner- 
gan," etc.  This  fully  covers  the  language  of 
section  165,  Pen.  Code,  which  is:  "Every 
person  who  gives  or  offers  a  bribe  to  any 
member  of  any  •  *  •  board  of  super- 
visors •  »  •  with  intent  to  corruptly  In- 
fluence such  member  Ih  his  action  on  any 
matter,"  etc.  The  "word  "unlawfully"  is  not 
used  In  this  section  to  qualify  the  verb  "to 
Influence,"  but  the  word  "corruptly"  is  used 
Instead.  But  this,  section  does  not  specify  of 
what  the  bribe  may  consist,  and  appellant 
points  to  subdivision  6  of  section  7,  Pen. 
Code,  as  deflnlng  "bribe."  It  is  there  said: 
"The  word  'bribe'  slgnifles  anything  of  val- 
ue or  advantage,  present  or  proSpecttve,  or 
any  promise  or  undertaking  to  give  any, 
asked,  given  or  accepted  with  a  corrupt  in- 
tent to  influence,  unlawfully,  the  person  to 
whom  it  is  given,  in  bis  action,  vote  or  opin- 
ion, in  any  public  or  official  capacity."  It  is 
manifest  that  the  principal  aud  particular 
purpose  of  this  provision  of  the  statute  was 
to  define  the  word  "bribe"  used  as  a  noun, 
and  to  indicate  what  things  may  be  given  or 
accepted  as  a  bribe.  Section  165  relates  par- 
ticularly to  the  bribery  of  members  of  boards 
of  supervisors  and  similar  boards.  The  use 
of  the  word  "unlawfully"  as  qualifying  "to 
influence"  in  subdivision  6  of  section  7,  adds 
nothing  to  the  meaning  of  section  165.  It  is 
inconceivable  that  any  officer  may  be  corrupt- 
ly influenced  in  his  official  action  by  the  giv- 
ing to  bim  of  money  without  unlawfully  in- 
fluencing him.  If  defendant  had  the  intent 
to  corruptly  influence  Lonergan,  as  a  member 
of  the  board  of  supervisors,  by  giving  him 
money,  he  had  the  intent  to  unlawfully  In- 
fluence him  in  so  doing.  There  can  be  no 
corrupt  Influencing  of  a  member  of  a  board 
of  supervisors  in  his  official  action,  by  the 
giving  to  him  of  money,  which  is  not  an  un- 
lawful influencing  of  such  member.  There 
can  be  no  intent  to  corruptly  influence  an  of- 
ficer in  his  official  capacity,  by  giving  to  him 
money,  that  Is  not  an  intent  to  unlawfully 
influence  such  officer  in  such  action.  The 
contention  of  appellant  upon  this  point  can- 
not be  sustained. 

The  indictment  is  also  attacked  for  uncer- 
tainty in  several  particulars.  Under  this 
bead  It  is  claimed  that  it  does  not  state  with 
certainty  what  matter  and  subject  was  then 
pending  before  the  board  of  supervisors,  or 
with  what  intent  the  bribe  Is  alleged  to  have 
been  given.  While  the  Indictment  in  this  re- 
gard is  not  a  model  to  be  commended,  we 
think  that  from  the  language  of  the  indict- 
ment any  person  of  common  understanding 
would  know  that  an  application,  made  June 
12,  1905,  by  the  Home  Telephone  Company  of 
San  Francisco,  a  corporation,  for  a  franchise 
for  constructing,  maintaining,  and  operating 
a  telephone  system  in  the  said  city  and  coun- 
ty of  San  Francisco,  was  pending  before  said 
board,  and  that  the  bribe  was  given  with  in- 
tent to  influence  said  Lonergan  In  his  action 
as  a  member  of  said  board  on  said  application, 
and  in  this  respect  the  indictment  is  suf- 
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ficient.  Section  950,  subd.  2,  Pen.  Code;  section 
959,  snbd.  6,  P^.  CkMle;  People  t.  King,  125 
Cal.  370,  58  Pac.  19.  It  Is  equally  clear  that 
tbe  Indictment  charges  that  the  matter  In 
regard  to  which  the  offense  was  committed 
■was  not  only  then  pending,  but  was  after- 
wards to  be  considered.  A  matter  may  be 
"to  be  afterwards  considered"  that  Is  pend- 
ing at  a  given  time. 

It  la  next  urged  that  tbe  indictment  falls  to 
state  what  acts  Lonergan  was  to  do  or  omit 
to  do.  In  considering  this  objection  it  may 
be  well  to  examine  the  statute  with  care.  It 
is  divided  Into  two  parts — the  first  Is  direct- 
ed against  a  person  who  bribes  or  offers  a 
bribe  to  a  member  of  certain  designated 
boards,  with  intent  "to  corruptly  influence 
sucb  member  in  his  action  on  any  matter  or 
subject  pending  before,  or  which  is  after- 
wards to  be  considered  by,  the  body  of  which 
he  is  a  member."  It  appears  from  the  Indict- 
ment that  the  bribe  was  given  with  the  In- 
tent to  influence  Lonergan  In  his  vote  and 
action  as  a  memt)er  of  said  board  of  super- 
visors on  the  described  application  for  the 
described  franchise,  and,  we  thlnlc,  sufficient- 
ly shows  that  the  act  intended  to  be  in- 
fluenced was  an  official  act  We  know  as  a 
matter  of  lav*  that  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco  has 
Jurisdiction  to  grant  franchises  to  maintain 
and  apetSits  telephone  systems  In  said  city 
and  county.  A  vote  by  a  member  of  said 
board  as  such  on  an  application  therefor 
would  necessarily  be  an  official  act.  To  re- 
quire the  pleader  to  state  with  extreme  par- 
ticularity the  manner  In  which  it  was  Intend- 
ed that  the  person  bribed  should  act  or  vote 
in  Bn<^  cases  as  this  would  often  defeat  the 
purposes  of  the  act.  In  the  case  of  People 
v.  Ward,  110  Cal.  369,  42  Pac.  894,  cited  by 
appellant,  the  defect  in  the  Indictment  was 
tliat  it  charged  that  defendant  did  give  a 
"bribe,"  without  in  any  way  specifying  in 
what  the  bribe  consisted.  The  indictment 
thus  failed  to  state  the  facts  as  to  the  bribe, 
in  accordance  with  subdivision  6  of  section  7, 
and  It  was  for  this  defect  that  tbe  indictment 
was  held  to  be  bad.  No  such  defect  appears 
in  the  indictment  in  the  case  at  bar.  The 
motion  in  arrest  of  Judgment  was  properly 
denied. 

Over  the  objections  of  appellant  the  court 
permitted  tbe  prosecution  to  Introduce  evi- 
dence as  to  acts  and  doings  of  tbe  Home  Tele- 
phone Company  of  Oakland  and  Its  officers 
and  agents.  The  effect  of  this  evidence  w-as 
to  show  that  in  1902  one  Mr.  Beasley,  an 
attorney  of  San  Jose,  acquired  a  franchise 
to  operate  and  maintain  a  telephone  system 
in  the  city  of  Oakland,  where  the  Pacific 
States  Telephone  &  Telegraph  Company, 
of  which  defendant  was  vice  president  and 
general  manager,  had  a  telephone  system,  op- 
erated in  connection  with  Its  system  through- 
out the  state;  that  Beasley  was  Induced  to 
procure  such  franchise  by  one  Halsey,  who 
%va3  a  general  agent  of  said  Pacific  States 


Telephone  &  Telegraph  Company.  This 
franchise  was  eventually  assigned  to  tbe 
Home  Telephone  Company  of  Oakland.  All 
the  expenses  of  this  telephone  company, 
amounting  to  from  $12,000  to  |15,000,  were 
furnished  by  Mr.  Halsey.  The  evidence  tend- 
ed to  show  that  the  purpose  of  organizing 
this  company,  and  procuring  such  franchise, 
was  to  forestall  competition  and  opposition 
to  the  Pacific  States  Telephone  &  Telegraph 
Company. 

Also,  over  the  objection  of  appellant,  the 
court  permitted  the  prosecution  to  Introduce 
a  large  amount  of  evidence  In  regard  to 
proceedings  had  before  the  city  council  of  tbe 
city  of  Oakland  In  the  matter  of  the  appli- 
cation of  the  Home  Telephone  Company  of 
Alameda  coimty  to  obtain  a  franchise  for  a 
telephone  system  in  the  city  of  Oakland. 
This  evidence  tended  to  show  that  the  Pa- 
cific States  Telephone  &  Telegraph  Company, 
through  its  employes  and  an  attorney  em- 
ployed for  that  purpose,  opposed  such  appli- 
cation, and  that  Its  president,  Mr.  Sabln, 
who  died  before  the  bribery  charged  in  this 
case  occurred,  signed  a  statement,  which 
was  read  before  the  city  council  of  Oakland, 
objecting  and  protesting  against  the  granting 
of  a  franchise  to  the  Home  Telephone  Com- 
pany of  Alameda  county.  At  the  instance 
of  the  local  attorneys  of  the  two  companies 
a  visit  was  made  by  certain  members  of 
the  city  council  of  Oakland  to  the  city  of 
Los  Angeles,  to  examine  the  operations  and 
workings  of  the  different  systems  used  In 
that  city,  and  the  expenses  of  such  trip  were 
borne  equally  by  the  two  companies.  It 
was  shown  that  Mr.  Glass  met  two  of  the 
councilmen  of  the  city  of  Oakland  at  a  lunch, 
arranged  by  the  attorney  of  the  Pacific 
States  Telephone  &  Telegraph  Company,  and 
explained  to  them  the  merits  of  the  system 
of  bis  company  (the  manual  system)  over  the 
system  of  the  other  company  (the  automatic 
system).  Much  other  testimony  concerning 
the  Oakland  proceedings  was  given  over  the 
objection  of  appellant  It  is  not  suggested 
by  any  one  that  any  of  the  proceedings  In 
Oakland  involved  any  criminal  act  by  any 
person.  Appellant  does  contend,  however, 
that  It  was  all  Irrelevant  to  the  offense 
charged  against  defendant,  and  for  which  he 
was  on  trial,  to  wit  the  bribery  of  Lonergan. 
as  a  member  of  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco, 
and  for  that  reason  should  not  hare  been 
permitted.  It  appears  to  us  to  be  so.  As  a 
general  rule,  evidence  of  the  commission  of 
a  different  offense  cannot  be  admitted  in 
proof  of  the  offense  for  which  the  defend- 
ant is  on  trial,  and  this  rule  excludes  all 
evidence  of  collateral  facts  or  matters  which 
are  Incapable  of  offering  a  reasonable  pre- 
sumption or  logical  inference  as  to  the  prin- 
cipal fact  or  matter  in  dispute.  People  v. 
Lane,  100  Cal.  379,  34  Pac.  856;  People  v. 
Hurley,  126  Cal.  351,  58  Pac.  814;  People 
V.  Sharp,  107  N.  Y.  427,  14  N.  E.  319,  1  Am. 
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St.  Rep.  831;  People  v.  Tucker,  104  Cal.  440, 
38  Pae.  195. 

People  v.  Sbarp,  Supra,  Is  a  very  perti- 
nent case  in  support  of  tbe  contention  of  ap- 
pellant In  that  case  tbe  defendant  was  on 
trial  for  giving  a  bribe  to  a  member  of 
the  common  council  of  the  city  of  New  York, 
with  intent  to  influence  him  as  such  member 
regarding  an  application  for  a  franchise  to 
construct  a  street  railway  desired  by  defend- 
ant. The  trial  court  allowed  evidence  of  an 
attempt  to  bribe  an  attache  of  the  Legisla- 
tuce  concerning  a  bill  that  would  eventually 
aid  him  in  procuring  the  franchise  concern- 
ing which  he  was  charged  with  bribing  the 
New  York  councilman,  or,  as  stated  in  tbe 
argument  addressed  to  the  court:  "Jacob 
Sharp  was  accused  and  brought  to  trial  for 
bribing  tbe  aldermen  of  the  city  of  New 
York,  and  by  that  means  procuring  the  grant 
of  a  valuable  right  Evidence  was  offered 
to  show  that  not  long  before  he  had  at- 
tempted to  bribe  another  official  person  to  do 
an  act  which,  as  he  thought,  would  promote 
the  scheme  which  he  had  so  long  pursued." 
The  court  held  tbe  action  of  tbe  trial  court 
to  be  error. 

The  case  of  People  v.  Hurley,  126  Cal.  351, 
58  Pac.  814,  is  also  a  bribery  case.  Defend- 
ant was  a  member  of  a  nominating  conven- 
tion, and  was  charged  with  offering  to  re- 
ceive a  bribe  from  one  Imrie  to  vote  for 
him  for  the  nomination  for  school  superin- 
tendent The  court  allowed  evidence  that 
he  offered  to  accept  a  bribe  as  a  member  of 
the  same  convention  from  another  candidate 
for  the  same  office,  and  for  this  error  alone 
tbe  judgment  was  reversed.  The  court  said: 
"The  court  erred  in  receiving  the  testimony. 
There  was  no  connection  between  the  inter- 
view with  Miss  Thompson  and  that  with  Mr. 
tmrie.  Tbe  only  efCect  would  be  to  show 
that  he  was  likely  to  ask  other  candidates 
for  a  consideration  for  his  vote  or  influence, 
or,  as  said  by  tbe  district  attorney,  'it  will 
tend  to  show  whether  or  not  he  approached 
this  other  candidate';  but  if  it  had  that 
tendency  it  was  only  because  he  had  shown 
himself  capable  of  perpetrating  such  of- 
fenses. There  is  no  necessary  or  logical  con- 
nection between  the  two  cases."  So  in  the 
case  at  bar,  there  is  no  necessary  or  logical 
connection  between  tbe  fact  that  defendant, 
or  the  company  of  which  he  was  general 
manager,  attempted  to  prevent  a  rival  com- 
pany from  obtaining  a  franchise  in  Oak- 
land, and  that  he  or  his  company  attempted 
to  forestall  competition  in  Oakland,  and  the 
offense  charged  that  be  bribed  a  member  of 
tbe  board  of  supervisors  of  the  city  and 
county  of  San  Ifrancisco  to  prevent  a  rival 
company  from  getting  a  franchise  in  tbe  city 
and  county  of  San  Prancisco. 

The  attorneys  for  the  prosecution  concede 
that  the  evidence  did  not  tend  to  show  that 
the  defendant  committed  any  crime  in  con- 
nection with  tbe  attempt  to  forestall  and 
prevent  competition   in   Oakland,   but  they 


claim  that  the  evidence  was  admissible  for 
the  purpose  of  showing  defendant's  motive. 
To  this  we  cannot  agree.  By  no  reasonable 
hypothesis  can  it  be  said  that  tbe  proceed- 
ings in  Oakland  furnish  or  prove  a  motive 
for  the  bribery  of  Lonergan.  There  was  no 
causal  connection  between  the  two  proceed- 
ings. Undoubtedly  the  primary  motive  for 
the  several  different  proceedings  was  the 
same',  to  wU,  the  advancement  of  the  inter- 
ests of  defendant's  company  by  preventing 
competition.  But  the  connection  between 
such  motives  is  no  different  from  the  con- 
nection that  exists  between  the  motives  for 
several  distinct  larcenies  committed  by  the 
same  person,  the  motive  In  each  case  being 
pecuniary  gain  for  the  perpetrator  of  the  lar- 
cenies. The  defendant  had  tbe  right  to  be 
tried  upon  the  issue  made  by  the  indictment 
and  his  plea  of  "Not  guilty,"  and  to  have 
all  irrelevant  and  Immaterial  matters  ex- 
cluded from  the  Jury,  as  its  only  effect  would 
be  to  cloud  the  Issue  and  injure  defendant 
The  rule  that  the  evidence  shall  be  confined 
to  the  point  in  issue  is  elementary  even  In 
civil  cases.  In  criminal  cases,  where  the 
liberty  of  the  defendant  is  involved,  and 
where  collateral  matters  often  influence  the 
Jury,  the  necessity  for  the  rule  is  much 
stronger.  The  defendant  is  expected  to  come 
into  court  prepared  to  meet  the  charge  in 
the  Indictment,  but  cannot  expect  to  be  pre- 
pared with  evidence  as  to  any  collateral  mat- 
ter. The  rule  la  well  established  that  such 
evidence  Is  not  admissible  unless  it  conduces 
to  the  proof  of  a  pertinent  hypothesis  which, 
if  sustained,  would  logically  influence  the  is- 
sue. To  admit  evidence  of  collateral  matters 
that  do  not  tend  to  prove  either  the  issue,  the 
motive,  the  guilty  knowledge,  or  the  proba- 
bility of  a  theory,  or  the  Identity  of  the  de- 
fendant, would  be  but  to  oppress  the  defend- 
ant by  trying  him  on  a  case  as  to  which  he 
has  not  been  notlfled,  and  for  the  trial  of 
which  be  Is  not  prepared.  The  indictment 
charges  the  defendant  with  giving  a  bribe 
in  March,  1900,  to  a  supervisor  In  the  city 
and  county  of  San  Francisco.  Any  person 
of  ordinary  understanding  would  at  once 
say  that  defendant  had  no  notice  by  the  in- 
dictment as  to  the  many  acts  and  the  con- 
duct of  the  Home  Telephone  Company  of 
Oakland,  in  another  county,  which  took 
place  In  1902. 

That  evidence  as  to  offenses,  other  than 
the  one  for  which  defendant  is  being  tried, 
may  be  given  to  show  a  motive  for  the  com- 
mission of  tbe  crime  is  not  doubted.  But  the 
motive  for  the  commission  of  the  crime 
charged  must  grow  out  of  the  collateral 
crime.  Such  are  People  v.  Cook,  148  CaL 
341,  83  Pac.  43:  People  v.  Brown,  130  Cal. 
594,  62  Pac.  1072.  It  is  not  sufficient  that 
iKttb  crimes  spring  from  the  same  motive. 
If  so,  one  charged  with  a  particular  larceny 
might  be  proved  guilty  of  many  other  lar- 
cenies, for  all  sprbig  from  the  same  mo- 
tive— the  desire  for  gain.    So,  too,  a  coUater- 
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al  crime  may  be  proved  against  a  defendant 
which  shows  the  Intent  with  which  he  did 
the  act  under  investigation  (People  v.  Wil- 
son. 117  Cal.  688,  49  Pac.  1054;  People  v. 
Valliere,  123  Cal.  570.  56  Pac.  433),  or  that 
directly  tends  to  show  that  the  defendant 
committed  the  crime  of  which  he  stood 
charged  (People  t.  Rogers,  71  Cal.  563,  12 
Pac.  670). 

There  is  nothing  in  People  v.  Craig,  111 
Cal.  460,  44  Pac.  186,  that  supports  the  con- 
tention of  respondent  that  this  evidence  was 
admissible.  In  the  Craig  Case  defendant 
had  testified  that  the  killing  of  his  wife,  for 
which  he  was  being  tried,  was  accidental. 
To  rebut  this  the  people  were  allowed  to 
prove  that  Immediately  after  killing  his  wife 
be  drove  to  the  house  of  her  father  and 
mother,  and  at  once  deliberately  killed  them 
both.  It  was  held  that  this,  in  connection 
with  evidence  of  previous  threats  made  by 
him  against  his  wife  and  her  family,  tended 
to  show  that  the  killing  of  his  wife  was  not 
accidental,  but  was  in  pursuance  of  a  previ- 
ous plan.  The  facts  of  the  Craig  Case  bear 
no  similarity  to  the  conditions  of  this  case 
In  the  matter  now  under  discussion.  The  ev- 
idence as  to  the  Oakland  proceedings  was 
clearly  Irrelevant  to  the  charge  upon  which 
defendant  was  being  tried,  and  the  rulings 
permitting  its  introductidn  were  clearly  er- 
roneous. 

Upon  the  trial,  evidence  was  given  that  10 
of  Lionergan's  fellow  members  of  the  board 
of  supervisors  were  bribed  in  the  same  man- 
nti,  for  the  same  purpose,  at  about  the  same 
time,  and  by  the  same  person,  as  Lonergan. 
Appellant  insists  that  the  court  erred  in  al- 
lowing this  evidence  over  his  objections. 

We  have  before  stated  that,  as  a  general 
rule,  evidence  of  a  different  otTense  may  not 
be  given  against  a  person  charged  with  a 
particular  crime;  but,  as  we  have  also  be- 
fore stated,  there  are  exceptions  to  this  rule. 
Where  facts  concerning  the  other  offense 
tend  In  themselves  to  prove  the  defendant 
guilty  of  the  offense  for  which  he  is  being 
tried,  they  may  be  proven.  The  mere  fact 
ttmt  such  evidence  tends  to  prove  defendant 
also  guilty  of  another  crime  does  not  ex- 
clude it,  if  relevant  to  the  charge  for  which 
be  is  on  trial.  The  evidence  as  to  the  brib- 
ery of  the  other  supervisors,  we  think,  is 
well  within  this  exception  to  the  general 
rule.  It  is  not  claimed  by  the  people  that  de- 
fendant personally  bribed  Lonergan,  or  any 
other  member  of  the  board.  Any  money  that 
was  paid  for  such  purpose  was  paid  by  one 
Halsey,  who  was  shown  to  be  a  general 
agent  of  the  Pacific  States  Telephone  &  Tele- 
graph Company,  with  the  special  duty  of  at- 
tending to  matters  pertaining  to  opposition 
to  the  company.  It  was  the  theory  of  the 
people  that  the  bribery  of  Lonergan  was  In 
pursuance  of  a  conspiracy  on  the  part  of  de- 
fendant and  Halsey  and  one  ZImmer,  auditor 
of  the  company,  to  defeat  the  application  of 
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the  Home  Company  by  bribing  the  board  of 
supervisors;  that  Is,  a  working  majority 
thereof.  The  bribery  of  Lonergan  was  but 
a  part  of  the  whole — was  one  step  in  a  pro- 
ceeding .  having  one  purpose  and  object.  It 
was  shown  that  checks  of  the  company  ag- 
gregating between  |40,000  and  $50,000  were 
drawn  at  the  request  of  Zimmer  about  the 
latter  part  of  February,  1906.  To  whom 
they  were  payable  was  not  shown.  No  vouch- 
ers were  furnished  for  these  checks,  and 
they  were  simply  carried  on  tags.  These 
tags,  as  well  as  the  checks,  were  destroyed 
in  the  great  fire  of  the  following  April. 
Statements  of  banks,  however,  showed  that 
checks  of  the  company  aggregating  $50,000 
were  paid,  or  the  amounts  thereof  with- 
drawn from  the  accounts  of  the  company  as 
follows:  Feb.  23.  1906,  $5,000,  $5,000,  $10,- 
000;  Feb.  24,  1906,  $10,000,  $10,000;  and  Feb. 
26,  1906,  $10,000. 

The  statements  from  the  banks  show  many 
other  withdrawals,  but  these  items  are  sig- 
nificant as  being  In  round  thousands,  and  as 
corresponding  in  the  total  to  the  amounts 
paid  the  supervisors.  The  evidence  shows 
that  for  a  few  days  only,  but  covering  the 
23d  and  24th  days  of  February,  1900,  Halsey 
engaged  three  rooms  in  the  Mills  building. 
The  application  of  the  Home  Telephone  Com- 
pany was  to  come  up  for  action  before  the 
board  of  supervisors  on  Monday,  the  2Gtb 
day  of  February,  1006.  (^he  board  consist- 
ed of  18  members,  and  it  required  at  least 
10  to  constitute  a  majority.)  Lonergan  tes- 
tified that  on  Saturday,  February  24,  1900, 
he  visited  Halsey  at  the  rooms  in  the  Mills 
building,  found  one  Kraus,  an  assistant  to 
Halsey,  there  in  one  room,  scantily  furnish- 
ed, and  was  by  him  shown  into  an  adjoining 
room,  also  scantily  furnished,  where  he  met 
Halsey,  who  gave  him  $4,000  In  currency, 
and  told  him  to  vote  to  defeat  the  ordinance 
granting  the  Home  Telephone  Company  a 
franchise.  He  took  the  money  home  and 
gave  it  to  his  wife,  who  testified  that  about 
that  time  her  husband  handed  her  $4,000  In 
currency.  Eight  of  the  other  supervisors  tes- 
tified to  going  singly  to  Haisey's  rooms  in 
the  Mills  building  a  few  days  before  the  26th 
day  of  February,  1906,  and  receiving  money 
in  currency  to  vote  against  the  application 
of  the  Home  Telephone  Company  for  a  fran- 
chise. Each  went  into  Haisey's  room  alone, 
and  was  paid  by  Halsey  in  currency  to  op- 
pose the  application  of  the  Home  Telephone 
Company,  and  took  his  departure.  No  other 
person  other  than  Halsey  and  the  supervisor 
being  paid  was  present  at  any  payment 
Two  other  supervisors  were  paid  $5,000  In 
currency,  each  a  little  later,  by  Halsey  for 
their  friendship  to  his  company,  in  the  mat- 
ter of  the  application  of  the  Home  Telephone 
Company.  The  total  of  the  payments  was 
$50,000,  exclusive  of  $1,000  paid  Lonergan 
some  days  prior  to  his  visit  to  the  Mills 
building.    These  payments  were  all  made  to 
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carry  out  one  plan  and  purpose — ^to  secure  a 
majority  of  the  rotes  of  the  board  of  super- 
visors to  defeat  the  application  of  the  oppo- 
sition company.  Several  of  the  bribed  super- 
visors returned  to  Halsey  In  currency  a  part 
of  their  bribes,  aggregating  $7,500.  It  was 
shown  that  a  similar  amount  ($7,500  or  $10,- 
000),  also  In  currency,  was  returned  to  the 
cashier  of  the  company  by  Halsey,  and  cred- 
ited in  reduction  of  the  amounts  charged  on 
the  tags  above  referred  to.  No  rational  per- 
son, with  knowledge  of  the  facts  concerning 
the  visits  of,  and  payments  to,  the  supervis- 
ors other  than  Lonergan,  on  learning  that 
Lonergan  also  visited  Halsey  at  the  time  he 
did,  and  where  he  did,  and  about  the  same 
time  handed  his  wife  $4,000  in  currency,  but 
would  be  Impressed  with  the  belief  that 
Lonergan  also  obtained  such  currency  from 
Halsey,  and  for  the  same  purpose  as  his  fel- 
lows; and  this  belief  would  be  «igendered 
without  any  direct  evidence  of  any  payment 
to  Lonergan. 

The  facts  testified  to  by  these  witnesses, 
in  connection  with  other  facts  above  men- 
tioned, tended  to  show  that  Lonergan  was 
bribed,  and  with  money  drawn  from  the 
funds  of  the  Pacific  States  Telephone  &  Tele- 
graph Company,  by  Halsey.  "If  several  and 
distinct  offenses  do  Intermix  and  blend  them- 
selves with  each  other,  the  details  of  the 
party's  whole  conduct  must  be  pursued." 
Lord  BUenborough  In  The  King  v.  Whlley, 
1  Lead.  Crim.  Cas.  185.  The  several  briber- 
ies were  to  secure  one  result,  and  were  part 
and  parcel  of  one  scheme.  That  the  testi 
mony  in  question  was  properly  admitted  Is 
amply  sustained  by  the  following  authorities: 
People  v.  Rogers,  71  Cal.  565,  12  Pac.  679; 
People  V.  Cook,  148  Cal.  341,  83  Pac.  43;  Peo- 
ple V.  Craig,  111  Cal.  460,  44  Pac.  186;  Peo- 
ple V.  Mollneux,  168  N.  T.  264,  61  N.  B.  286, 
62  L.  R.  A.  193;  People  v.  Wood,  3  Parker, 
Cr.  R.  (N.  Y.)  681;  People  v.  Murphy,  135 
N.  Y.  465,  32  N.  E.  138.  The  theory  of  the 
prosecution  In  olFerlng  said  evidence,  and  of 
the  court  in  receiving  it,  was  that  the  evi- 
dence is  BufScient  to  charge  defendant  with 
criminal  responsibility  for  the  various  acts 
of  Etolsey;  and  the  views  we  have  expressed 
are  based  upon  such  theory,  but  we  do  not 
Intimate  our  views  as  to  the  sufficiency-  of 
the  evidence  to  support  it. 

Appellant  urges  that  error  was  committed 
in  overruling  his  objection  to  a  question  put 
to  the  witness  King,  a  director  of  the  Pacific 
States  Telephone  &  Telegraph  Company,  as 
to  whether  he  knew  that  a  salary  of  $1,200 
or  $1,250  a  month  was  paid  to  Abraham 
Ruef  during  the  period  covering  the  penden- 
cy of  the  application  of  the  Home  Telephone 
Company  for  a  franchise,  but  as  the  answer 
was  in  the  negative  no  harm  was  done  by 
the  ruling,  even  if  it  be  conceded  to  have 
been  erroneous. 

The  court  did  not  err  in  allowing  the  dis- 
trict attorney,  over  the  objection  of  defend- 
ant, to  prove  by  Mr.  Flllsbury  the  conversa- 


tion held  between  him  and  the  defendant 
concerning  the  employment  of  Mr.  Ruef. 
Mr.  PiUsbury  was  the  head  of  the  law  de- 
partment of  the  company;  and  In  answer  to 
the  question  objected  to  testified:  "I  called 
Mr.  Glass'  attention  to  something  I  had  seeu 
in  the  papers  to  the  effect  that  Mr.  Ruef  was 
employed,  or  was  to  be  employed,  as  attorney 
for  the  company,  and  asked  him  what  there 
was  in  It,  and  he  told  me  that  Mr.  Ruef  was 
employed.  That  was  about  November,  1905. 
•  •  •  I  asked  him  if  Mr.  Ruef  was  em^ 
ployed.  He  said  he  was.  I  told  him  if  Mr. 
Ruef  was  to  be  a  member  of  the  law  depart- 
ment of  the  company  that  It  would  eliminate 
me  from  it,  or  to  that  effect,  and  be  said 
Mr.  Ruef  was  not  employed  to  represent  the 
company  in  connection  with  my  department, 
and  had  nothing  to  do  with  it.  That  was 
the  substance  of  it." 

The  evidence  relied  upon  by  the  prosecu- 
tion to  connect  defendant  with  the  bribery 
of  Lonergan  was  entirely  circumstantial,  and 
depended  largely  upon  showing  that  he  was 
connected  with  and  a  party  to  a  scheme  to 
bribe  a  working  majority  of  the  board  of 
supervisors  In  relation  to  the  application  for 
the  franchise  which  bad  been  pending  be- 
fore the  board  for  several  months  before  the 
bribery  was  consummated. 

Defendant  had  already  drawn  out  from 
the  witness  Boston  evidence  to  the  effect 
that  Mr.  Ruef  was  the  boss  of  the  board  of 
supervisors,  with  a  representative  thereon 
who  had  distributed  bribe  money  to  the 
members  of  the  board  in  reference  to  another 
ordinance.  Another  witness.  Supervisor  Phil- 
lips, testified  that  he  bad  been  offered  a  bribe 
by  Halsey  to  stand  by  his  company.  Phil- 
lips answered  that  he  could  not  do  so  unless 
released  by  the  administration,  or  Mr.  Ruef, 
and  then  left  Mr.  Halsey.  Later  in  the  day 
Halsey  telephoned  to  him  to  come  to  the 
Mills  building,  which  he  did.  Halsey  then 
stated  to  him  that  from  what  he  knew  Ruef 
was  favorable,  and  Phillips  then  agreed  to 
stand  with  him,  and  received  $2,500  in  cur- 
rency, and  a  promise  of  $5,000  when  the 
Home  Telephone  ordinance  waa  defeated. 
The  prosecution  had  the  right  to  contend 
that,  from  the  conversation  testified  to  by  Mr. 
Pillsbury,  the  defendant  was  responsible  for 
the  employment  of  Ruef.  Where  circumstan- 
tial evidence  is  relied  on  to  connect  a  defend- 
ant with  a  given  crime,  much  must  be  left 
to  the  discretion  of  the  trial  court  In  admit- 
ting it.  It  is  not  necessary  that  each  cir- 
cumstance, of  itself,  would  to  every'  person 
appear  to  connect  the  defendant  with  the 
offense.  It  is  sufficient  if  such  circumstance, 
considered  In  relation  to  other  facts  and  cir- 
cumstances in  evidence,  may  fairly  tend  to 
such  result 

We  do  not  think  there  is  any  merit  in  the 
contention  made  by  appellant  of  variance  be- 
tween the  crime  charged  and  the  crime  prov- 
ed. The  claim  of  a  variance  as  to  the  sub- 
ject-matter for  which  the  money  was  paid 
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to  influence  Lonergan,  la  suflSciently  answer- 
ed I)f  Tchat  we  have  said  as  to  the  sufficiency 
of  tbe  indictment 

As  to  the  amount  of  money  paid,  the  In- 
dictment  ctiarges  a  payment  of  $5,000.  Tlie 
proof  showed  a  payment  to  Lonergan  of  |1,- 
000  on  one  day,  with  a  promise  of  $4,000 
more,  for  Lonergan's  friendship  for  the  Pa- 
cific States  Telephone  &  Telegraph  Ciompany, 
which  was  in  fact  paid  a  few  days  later. 
Proof  of  the  payment  of  eitlier  $1,000  or  $4,- 
000  would  have  supported  the  8ul)stance  of 
the  charge  in  this  regard.  Proof  of  the  lar- 
ceny of  $4,000  or  $1,000  would  sustain  a 
charge  of  the  larceny  of  $5,000.  So  it  Is  per- 
fectly clear  to  us  that  under  a  charge  of 
paying  $5,000  as  a  brit>e,  proof  of  the  pay- 
ment of  such  sum  in  two  payments  under  an 
agreonent  to  pay  and  to  receive  $5,000,  as  a 
l>ril>e  to  do  a  certain  thing,  presents  no  ques- 
tion of  variance  as  to  the  tiling  paid  as  the 
hrib& 

Defendant  requested  the  court  to  give  to 
the  Jury  certain  instructions,  numi)ered  4 
and  5,  as  follows: 

"(4)  Xou  have  no  right  to  indulge  In  any 
presumption  or  inference  unfavorable  to  the 
defendant  because  of  the  refusal  of  any  wit- 
ness to  testify,  or  the  failure  of  any  witness 
to  testify  for  .the  prosecution." 

"(5)  The  refusal  of  an  alleged  co-conspira- 
tor, or  agent  of  the  conspiracy,  who  has  been 
placed  on  the  witness  stand,  and  refused  to 
testify,  should  not  be  considered  by  the  Jury 
in  determining  the  guUt  or  Innocence  of  the 
defendant,  and  the  Jury  should  not  presume 
from  such  refusal  to  testify  that  the  testi- 
mony of  the  witness,  If  given,  would  be 
against  defendant" 

Both  of  these  instructions  state  a  correct 
rule  of  law;  and  that  they  were  pertinent  to 
the  case  la  shown  by  the  following  circum- 
stances: The  case  was  submitted  to  the  jury 
on  the  evidence  introduced  by  the  prosecu- 
tion, no  evidence  t)eing  introduced  by  defend- 
ant. Evidence  had  been  introduced  tending 
to  show  that  one  B.  J.  Zinmier  was  the  au- 
ditor of  the  Pacific  States  Telephone  &  Tele- 
graph Company;  that  the  checks,  aggregat- 
ing between  $40,000  and  $50,000,  upon  which 
the  prosecution  claimed  the  money  had  been 
drawn,  with  which  Lonergan  and  his  fellows 
bad  been  bribed,  were  drawn  by  order  of  said 
Zimmer,  and  were  delivered  to  him.  When 
delivered  to  him  the  checks  bore  the  signa- 
ture of  the  treasurer  of  the  company,  but 
required  to  be  further  signed,  by  any  one 
of  the  following  names:  "Henry  T.  Scott, 
President,"  "E.  J.  Zimmer,  for  the  Presi- 
dent," or  "Louis  Glass,  Vice  President"  The 
prosecution  called  E.  J.  Zimmer  as  a  witness, 
and  put  to  him  the  following  questions: 
"What  were  your  duties  as  auditor?"  "You 
testified  fully  before  the  grand  Jury  In  this 
matter,  did  you  not,  Mr.  Zimmer?"  "Mr.  Zim- 
mer, did  you  answer  that  question  before  the 
grand  Jury,  that  I  have  just  asked  you  here. 


to  wit,  as  to  what  your  duties  were  as  audi- 
tor of  that  company?"  Mr.  Zimmer  refused 
to  answer  each  of  these  questions,  upon  the 
ground  that  it  would  have  a  tendency  to  sub- 
ject him  to  pimlshmeut  for  a  felony.  He  was 
not  compelled  to  answer. 

In  the  closing  argument  the  attorney  of 
the  people  claimed  that  the  evidence  showed 
that  Zimmer,  Glass,  and  Ilalsey  were  each 
guilty  of  bribing  Lonergan;  and  with  refer- 
ence to  Zimmer  he  used  this  language:  "Mr. 
ZImmer's  name  appears  on  the  indictment  as 
a  witness  tiefore  the  grand  Jury.  You  have 
not  heard  what  he  testlAed  to.  You  have 
not  received  any  intimation  of  what  he  tes- 
tified to,  although  I  would  have  been  Justi- 
fied, In  making  my  opening  statement  in  this 
case,  to  have  said  to  you  what  I  expected 
to  prove  by  E.  J.  Zimmer,  whom  I  called  as 
a  witness  in  this  case.  I  did  not  do  it, 
because  I  want  to  play  the  game  square. 
I  would  have  had  a  right  to  say  what  I  ex- 
pected to  prove,  because  I  had  a  right  to 
expect  that  every  citizen  in  the  state  of  Cal- 
ifornia would  perform  his  duty  and  comply 
with  the  social  compact  by  which  he  receives 
protection  to  his  life,  his  property,  his  wife 
and  his  children.  I  had  a  right  to  expect  that 
when  Mr.  -Zimmer  was  called  Upon  this  stand 
as  a  witness,  he  would  tell  what  he  knew,  and 
not  protect  crime  by  the  claim  that  it  might 
tend  to  incriminate  liimsdf.  But,  as  I  say, 
out  of  a  spirit  of  fairness,  I  did  not  say  any- 
thing in  my  opening  statement  as  to  what 
I  did  expect  to  prove  by  Mr.  Zimmer,  and 
therefore  there  is  nothing  before  you."  This 
language  was  well  calculated  to  impress  upon 
the  jury  that  the  evidence  that  Zimmer  re- 
fused to  give  would  have  tended  to  prove  the 
defendant  guilty;  that  his  refusal  to  tell 
what  he  knew  was  to  •'protect  crime."  No 
objection  appears  to  have  been  made  to  these 
remarks  of  the  district  attorney,  and  we  only 
advert  to  them  because  they  emphasize  the 
necessity  that  the  requested  Instructions 
should  have  been  given.  In  refusing  to  tes- 
tify Zimmer  was  in  the  exercise  of  a  clear 
right  given  to  him  by  the  Constitution  of  the 
state  and  the  statute,  for  which  under  the  law 
no  inference  against  the  defendant  may  be 
drawn. 

The  precise  point  Involved  in  the  refusal  to 
give  the  instructions  now  under  discussion 
was  decided  in  Peoi^e  v.  Irwin,  77  Cal.  494, 
20  Pac.  60,  where  the  court  said:  "The  court 
also  erred  in  refusing  to  Instruct  the  Jury 
that  the  refusal  of  the  alleged  conspirators, 
who  had  been  placed  on  the  witness  stand 
and  declined  to  testify,  should  not  be  consid- 
ered by  the  Jury  in  determining  the  question 
of  guilt  or  Innocence,  and  that  the  Jury  should 
not  presume  from  such  refusal  to  testify  that 
the  testimony,  if  given,  would  be  against 
the  defendant" 

The  language  of  the  refused  instruction 
numbered  5  is  taken  almost  literally  from  the 
language  above  quoted.     It  contains  &  cor- 
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rect  statement  of  the  rule  of  law  applicable 
to  the  condition  of  this  case,  Irrespective  of 
the  remarks  made  by  the  district  attorney, 
and  these  remarks  made  It  all  the  more  nec- 
essary that  the  requested  instructions,  or  one 
embodying  the  rule  stated,  should  have  been 
given.  The  court  erred  in  refusing  to  give 
the  requested  Instructions.  People  v.  Irwin, 
supra.  See,  also,  People  v.  Opie,  123  Cal.  294, 
55  Pae.  989;  Phelln  v.  Kenderdlne,  20  Pa. 
354 ;   Beach  v.  U.  S.  (C.  C.)  46  Fed.  754. 

The  court  did  not  err  in  refusing  an  in- 
struction requested  by  the.  defendant,  to  the 
efTect  that,  in  passing  upon  the  credibility  of 
witnesses,  the  jury  have  the  right  to  take 
into  consideration  their  motives,  fears,  or 
hopes,  if  any  have  been  proved.  This  was 
sufficiently  ^ven  by  the  court  in  reading  to 
the  Jury  section  1847  of  the  Code  of  Civil 
Procedure.  "Fears  or  hopes"  but  express  an 
amplification  of  "motives,"  and  really  add 
nothing  to  the  meaning  of  section  1847. 

In  addition  to  the  points  discussed  in  this 
opinion,  appellant  has  urged  that  the  evidence 
1b  not  snfficlent  to  support  the  verdict  of 
guilty.  Inasmuch  as  the  Judgment  and  order 
must  be  reversed  for  the  errors  above  noted, 
and  the  case  remanded  for  another  trial,  we 
do  not  deem  it  necessary  to  pass  upon  this 
question. 

The  Judgment  and  order  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

D.  M.  Delmas,  T.  C.  Coogan,  H.  C.  McPlke. 
and  C.  W.  Cross,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  William  H.  Langdon,  Dist  Atty., 
Francis  J.  Heney,  Asst.  Dist.  Atty.,  John 
O'Gara,  Asst  Dist.  Atty.,  and  Wm.  Hoff  Cook, 
Asst  Dist.  Atty.,  for  the  People. 

HENSHAW,  J.  A.  hearing  before  this 
court  was  granted  from  the  decision  ren- 
dered by  the  Court  of  Appeal  of  the  First 
appellate  district  Upon  due  consideration 
we  adopt  the  opinion  and  views  of  the  Court 
of  Appeal  saving  upon  two  propositions 
which  will  hereinafter  be  noted.  Amplifica- 
tion of  certain  of  the  propositions  discussed 
and  decided  by  the  Court  of  Appeal  is  call- 
ed for  in  answer  to  the  considerations  press- 
ed upon  tills  court  in  the  petition  for  rehear- 
ing. 

1.  A  vast  mass  of  evidence  was  introduc- 
ed in  this  case  which,  for  brevity,  may  he 
designated  evidence  touching  the  Oakland 
franchise.  Admittedly,  the  transactions  cov- 
ered by  this  evidence,  in  point  of  time,  long 
antedated  any  of  the  occurrences  properly 
embraced  within  the  charge  of  bribery.  Ad- 
mittedly, also,  the  transactions  were  entirely 
separate  and  distinct,  the  earlier  one  having 
no  causal  connection  with  the  latter.  By 
the  Oakland  evidence  it  was  sought  to  be 
shown  that  the  telephone  company  with 
which  defendant  Glass  was  connected,  in 
an  endeavor  to  prevent  competition  in  the 
city  of  Oakland,  and  to  exclude  from  that 
territory  the  Home  Telephone  Company,  its 


competitor,  and  an  applicant  for  a  fran- 
chise, had  Itself,  through  a  third  person — 
"a  dummy" — secured  a  franchise,  and  had 
aided  and  abetted  in  the  organization  of  a 
corporation  which  did  not  enter  the  field 
of  competition,  and  was  not  designed  to  en- 
ter the  field  of  competition,  but  was  organ- 
ized and  kept  in  existence  for  the  purpose 
of  holding  the  franchise  and  raising  objec- 
tion to  the  issuance  of  a  third  franchise  to 
the  Home  Telephone  Company,  upon  the 
ground  that  two  companies  were  already  in 
the  field  and  that  it  was  useless  and  inju- 
rious to  them  that  a  franchise  should  be  Is- 
sued to  a  third  corporation.  Most  of  what 
was  done  in  this  regard  was  done  not  by  Mr. 
Glass  but  by  Mr.  Sabin,  the  then  president 
of  the  company.  To  the  repeated  objections 
of  the  defendant's  counsel  to  the  introduc- 
tion of  this  vast  mass  of  testimony,  the  only 
reason  assigned  by  the  court  for  its  admis- 
sion is  found  In  the  statement  that  'it  (the 
evidence)  was  all  addressed  to  the  question 
of  the  activities  of  this  defendant  in  the  cor- 
poration during  the  period  that  is  material 
here."  This  language  lacks  in  lucidity  much 
to  be  desired.  The  only  "activities"  of  the 
defendant  which  could  be  legitimately  In- 
quired into  under  this  charge  of  bribery 
were  activities  having  a  bearing  thereon  and 
a  connection  therewith.  The  only  "period 
that  is  material  here"  is  the  period  from  the 
formation  of  the  alleged  conspiracy  to  bribe 
the  San  Francisco  supervisors  down  to  and 
including  the  criminal  accomplishment  of 
the  conspiracy  upon  which  this  charge  of 
felony  is  based.  It  should  seem  unnecessa- 
ry to  state — but  apparently  it  is  not — that  a 
multitude  of  acts,  facts  and  happenings  upon 
which  men  base  their  opinions  and  judg- 
ments of  their  fellow  men  do  not  coihe  with- 
in the  definition  and  scope  of  evidence  as 
known  to  our  laiv.  If  a  man  Is  Informed, 
and  believes  his  Informant  that  another 
man  is  dissolute,  is  a  gambler,  is  an  asso- 
ciate of  known  thieves.  Is  a  petty  larcenist- 
and  makes  his  home  in  a  house  of  prostitu- 
tion, he  will  Justly  look  upon  such  a  person 
with  suspicion,  will  properly  govern  bis 
dealings  and  relations  with  that  person  by 
this  Information,  and  would  most  naturally 
say,  if  he  learned  that  the  man  had  been  ar- 
rested for  burglary,  that  "it  was  to  be  ex- 
pected." Yet  upon  the  trial  of  that  man 
for  burglary,  no  word  of  these  matters 
would  be  admissible  against  him.  Not  be- 
cause they  would  not  have  a  tendency  to- 
show  that  a  man  of  such  character  would 
be  much  more  likely  to  commit  the  given  of- 
fense than  would  a  man  of  proven  upright 
and  honorable  life,  but  because  the  law,  for 
reasons  good  and  sufficient  unto  itself,  bas- 
declared  that  a  man  shall  be  put  upon  trial 
for  but  one  offense,  and  that  he  shall  not 
be  embarrassed  by  being  called  upon  to  de- 
fend or  exculpate  himself,  or  to  explain  any 
damaging  act  or  fact  which  is  not  embraced. 
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within  tbe  charge  he  is  called  upon  to  meet. 
The  law  will  not  even  permit  a  defendant's 
repntation  to  be  assailed  unless  he  shall 
himself  have  made  that  reputation  an  Issue 
in  the  case.  This,  perhaps  undue  tenderness, 
goes  to  the  estent  that  his  guilt  of  petty  of- 
fenses may  not  even  be  shown,  and  in  his 
impeachment  it  may  be  established  against 
him  only  that  he  has  been  previously  con- 
Tlcted  of  a  felony.  It  would,  no  doubt,  have 
made  most  potently  against  this  defendant 
in  tlie  minds  of  the  jurors  if,  for  example, 
it  could  have  been  shown  that  in  this  sep- 
arate and  distinct  Oakland  transaction  he 
bad  bribed  the  conncUmen  there.  But  no 
one  tias  been  bold  enough  to  assert  that 
such  evidence  would  be  admissible,  and  the 
decisions  of  every  court,  including  our  own, 
are  against  its  admissibility.  Not  only  is 
the  prosecution  thus  forbidden  to  prove  an- 
other crime,  but  the  law  does  not  sanction 
the  introduction  of  evidence  falling  short  of 
crime  and  designed  merely  to  degrade  and 
prejudice  the  defendant  in  the  minds  of  the 
Jury.  Commonwealth  v.  Jackson,  132  Mass. 
16;  People  v.  MoUneux,  168  N.  Y.  284,  61 
N.  E.  286,  62  L.  R.  A.  193.  As  has  been  said, 
the  language  of  the  court  holding  that  It 
was  permissible  to  show  "the  activities  of 
the  defendant  during  the  period  that  Is  ma- 
terial here"  is  not  illuminating,  nor  is  it 
adopted  by  the  people  In  their  briefs.  By 
the  people  it  is  contended,  first,  that  the  evi- 
dence is  admissible  as  showing  Identity  of 
plan;  second,  as  showing  motive;  and, 
third.  If  inadmissible,  still,  as  the  evidence 
did  not  tend  to  prove  any  other  crime  against 
the  defendant  its  admission  was  without 
injury.  The  people's  brief  declares  it  to  be 
admissible  as  showing  "Identity  and  plan." 
We  construe  this  to  mepn  identity  "of"  plan, 
because,  of  course,  the  Identity  of  the  defend- 
ant was  never  for  a  moment  in  question. 
Identity  of  plan  must  mean  a  desire  and  ef- 
fort upon  the  part  of  the  Pacific  States  Tel- 
ephone &  Telegraph  Company  to  exclude 
competition  In  Oakland,  and  the  same  desire 
and  effort  displayed  to  exclude  competition 
in  San  Francisco.  But  indisputably  there 
was  no  Identity  of  plan.  It  Is  not  contended 
that  in  any  of  the  Oakland  transactions  any 
crime  was  committed,  while  the  contention 
Is  that  in  the  San  Francisco  transaction 
crime,  and  nothing  but  crime,  was  contem- 
plated and  perpetrated. 

As  to  the  second  reason  assigned — that  of 
motive — there  never  was  any  doubt,  never 
any  question,  never  any  suggestion  from 
any  source  whatsoever,  but  that  if  this  crime 
was  committed,  it  was  committed  for  the 
sole  and  single  purpose  of  preventing  com- 
petition. Indeed,  the  uncontradicted  evi- 
dence of  the  supervisors,  if  direct  evidence 
upon  so  plain  a  proposition  was  needed,  was 
all'  to  this  effect  A  boy  of  ten  years  might 
Justly  be  regarded  as  gravely  deficient  in 
Intellect  who  would  need  any  enlightenment 


upon  so  plain  a  proposition.  In  fact  so  far 
from  the  question  of  the  motive  ever  having 
been  in  doubt,  it  would  call  for  the  acntest 
Ingenuity  to  conceive  of  any  other  motive, 
than  this  most  obvious  one.  Yet  neverthe- 
less, It  Is  said  that  this  vast  mass  of  evi- 
dence, dealing  with  transactions  wholly  de- 
tached In  time  and  place,  is  admissible  as 
establishing  the  motive  which  prompted  the 
defendant  to  commit  an  alleged  crime,  sep- 
arate and  distinct  from  the  Oakland  trans- 
actions In  time.  In  place,  and  In  methods. 
The  real  reason  why  the  evidence  was  offer- 
ed is  most  obvious.  It  was  not  offered  to 
show  motive.  It  was  not  offered  to  show 
Identity  and  plan  or  identity  of  plan.  These 
are  the  veriest  pretences.  It  was  designed 
to  besmirch  and  degrade  the  defendant  and 
to  be  made  use  of  in  argument  to  show  that 
the  defendant  had  gone  to  the  length  of  or- 
ganizing a  fraudulent  corporation,  and  by 
secret  device  and  artful  chicane  had  endeav- 
ored to  prevent  honest  competition;  that  the 
defendant  had  gone  to  the  border  line  of 
crime  in  the  Oakland  transaction  and  found, 
that  stopping  there,  his  efforts  to  prevail 
competition  were  without  success.  What 
more  natural,  therefore,  than  that  when  the 
same  problem  arose  In  San  Francisco,  the 
defendant,  finding  even  the  efforts  of  fraud 
and  trickery  unavailable,  should  have  step- 
ped over  the  line  and  became  a  lawbreaker 
and  a  criminal?  Such,  we  say,  was  the  ob- 
vious purpose  for  which  the  evidence  was 
Introduced,  and  this  the  briefs  of  the  people 
here  on  file  establish.  For  In  those  briefs, 
while  endeavoring  to  support  the  admis- 
sibility of  the  evidence  on  the  grounds  above 
stated,  It  Is  said  that  If  "the  evidence  also 
casts  suspicion  on  defendant  he  cannot  be 
heard  to  complain."  In  the  history  of  the 
transactions  Glass  is  charged  with  having 
organized  this  "bogus"  company.  There  Is 
described  the  policy  of  the  Pacific  States 
Telephone  &  Telegraph  Company  employ- 
ing political  bosses  and  paying  salaries  to 
supervisors.  It  is  directly  stated  that  "the 
history  of  the  contest  waged  against  the 
Home  Company  in  Oakland  shows  so  clearly 
Glass'  activity  in  his  company's  behalf; 
*  •  •  these  and  many  other  circumstances 
lead  irresistibly  to  the  conclusion  that  Louis 
Glass,  vice  president  acting  president,  and 
general  manager  of  the  Pacific  States  Tele- 
phone &  Telegraph  Company,  aided,  abetted, 
advised,  directed,  and  encouraged  Halsey  to 
pay  the  bribe  to  Lonergan."  And,  finally, 
again,  quoting  from  the  people's  brief  It  Is 
said,  "To  Glass,  this  experience  In  Oakland 
must  have  taught  a  bitter  lesson.  For  one 
thing,  Beasley's  'bogus'  company  had  proved 
a  losing  Investment — ^no  small  consideration, 
for  the  executive  committee  had  listened 
very  reluctantly  when  Glass  had  personally 
pleaded  for  Its  succor.  But  the  lesson 
stamped  indelibly  on  his  mind  must  have 
been   that   the   Home   Telephone   Company 
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conid  not  be  kept  out  of  San  Francisco  ex- 
cept by  drastic  measures."  That  this  evi- 
dence was  potent  for  the  purpose  of  degrad- 
ing the  defendant  In  the  eyes  of  the  Jurors 
will  at  once  be  conceded.  That  It  had  a 
tendency  to  inflame  the  mind  of  the  Jurors 
against  the  defendant  by  showing  that  in  the 
past  be  had  resorted  to  the  arts  of  trlcliery 
and  fraud  to  prevent  honest  competition,  Is 
quite  apparent.  That  men  In  the  everyday 
affairs  of  life  would  have  been  influenced  by 
such  evidence  is  unquestionably  true.  But 
these  things  go  to  establish  merely  the 
wrong  which  its  admission  worthed  upon  the 
defendant,  and  not  its  admissibility.  It  was 
not  admissible.  Clearly,  in  the  everyday 
affairs  of  life.  If  it  should  be  established  to 
the  satisfaction  of  a  Jury  that  upon  another 
and  distinct  occasion  a  defendant  had  offer- 
ed or  solicited  a  bribe,  It  would  have  great 
weight  with  a  Jury  In  determining  whether 
In  the  Instance  charged  he  bad  been  guilty 
of  the  offense.  It  would  establish,  at  least, ' 
that  be  was  the  sort  of  man  who  would  be 
willing  to  do  this  criminal  act  Such  was 
the  line  of  reason  and  argument  here  em- 
ployed. Yet  such  matters  are  never  legal 
evidence.  In  discussing  predsely  such  a 
case,  where  evidence  had  been  admltteil 
against  the  defendant  charged  with  bribery, 
of  a  former  act  of  Ulce  character,  the  court 
of  appeals  of  New  York  says:  "The  mental 
ability  and  disposition  of  the  defendant  to 
commit  a  crime  of  this  sort,  while  it  might 
persuade  a  Jury,  raises  no  legal  presump- 
tion. •  •  •  Xet  the  inference  drawn  by 
the  prosecuting  officer,  and  permitted  by  the 
court,  left  It  for  the  Jury  to  say  that  the  de- 
sire of  Sharp,  manifested  by  the  offer  of  a 
bribe  In  one  Instance,  was  the  same  desire 
which  led  to  the  actual  giving  of  a  bribe  in 
the  other;  hence  that  the  two  crimes  had 
the  same  origin.  •  •  •  It  was  put  In  near 
the  beginning  of  the  trial,  and  the  Impres- 
sion then  made  must  have  continued  with 
the  Jury,  and  in  their  minds  colored  and 
deepened,  if  it  did  not  distort,  the  subse- 
quent evidence.  It  did  indeed  cast  a  dark 
shadow  upon  the  defendant's  character.  It 
not  only  tended  very  strongly  to  prove  the 
defendant  guilty;  it  was  absolute  proof, 
but  it  was  of  a  different  crime  from  that 
charged.  It  was  offered  and  received  direct- 
ly on  the  main  issue,  and  was  of  great  and 
persuasive  force  against  him.  Such  evidence 
is  uniformly  condemned,  as  tending  to  draw 
away  the  minds  of  the  Jurors  from  the  real 
point  on  which  their  verdict  Is  sought,  and 
to  excite  prejudice,  and  to  mislead  them. 
It  was  improperly  received,  and  the  excep- 
tion to  Its  admission  well  taken.'*  People  v. 
Sharp,  107  N.  Y.  427,  14  N.  E.  319,  1  Am.  St. 
Rep.  851. 

Of  the  third  proposition  that  the  evidence, 
even  If  erroneously  admitted,  was  without 
prejudice  to  the  defendant,  the  argument  of 
the  people  adverted  to  in  this  brief  should 
be  sufficient  to  show  the  unteuableness.    But, 


moreover,  the  rule  does  not  limit  the  exclu- 
sion of  such  evidence  only  to  transactions 
which  amount  to  crime.  It  includes  all  evi- 
dence which,  as  here,  would  have  a  tendency 
to  degrade  the  defendant,  to  arouse  the  prej- 
udice of  the  Jury,  to  divert  their  minds  from 
the  real  Issues  in  the  case,  or  to  persuade 
them  by  matters  not  judicially  cognizable, 
that  the  defendant,  for  reasons  other  than 
those  contained  In  legitimate  evidence,  was 
more  likely  to  have  committed  the  offense. 
People  V.  Molineux,  168  N.  Y.  264,  61  N.  E. 
286,  62  li.  R.  A.  193.  Quite  apposite  in  this 
connection  is  the  following  language  of  the 
Circuit  CJourt  of  the  United  States  in  MUler 
V.  Territory  of  Oklahoma,  149  Fed.  330,  79 
C.  C.  A.  268,  where  that  court  says:  "The 
foregoing  incident  strikingly  illustrates 
where  the  responsibility  for  the  miscarriage 
of  Justice  In  criminal  prosecutions  should 
sometimes  be  placed,  Instead  of  Imputing  the 
reversal  of  convictions  by  the  appellate 
courts  to  what  is  properly  termed  'mere  tech- 
nicalities.* The  zeal,  unrestrained  by  legal 
barriers,  of  some'  prosecuting  attorneys, 
tempts  to  an  insistence  upon  the  admission 
of  incompetent  evidence,  or  getting  before  the 
jury  some  extraneous  facts  supposed  to  be 
helpful  In  securing  a  verdict  of  guilty,  where 
they  have  prestige  enough  to  induce  the  trial 
court  to  give  them  latitude.  When  the  er- 
ror is  exposed  on  appeal,  it  Is  met  with  the 
stereotyped  argument  that  It  Is  not  apparent 
it  in  any  wise  influenced  the  minds  of  the 
Jury.  The  reply  the  law  makes  to  such  sug- 
gestion is  that,  after  Injecting  It  Into  the 
case  to  Influence  the  Jury,  the  prosecutor 
ought  not  to  be  heard  to  say,  after  he  has 
secured  a  conviction,  it  was  harmless.  As 
the  appellate  court  has  not  Insight  Into  the 
deliberations  of  the  jury  room,  the  presump- 
tion is  to  be  Indulged,  in  favor  of  the  liberty 
of  the  citizen,  that  whatever  the  prosecutor, 
against  the  protest  of  the  defendant,  has  laid 
before  the  Jury,  helped  to  make  up  the 
weight  of  the  prosecution  which  resulted  in 
the  verdlctof  guilty.'* 

2.  Upon  the  question  of  the  admissibility 
of  the  testimony  touching  the  employment  of 
Ruef  and  the  salary  paid  to  him  by  the  com- 
pany of  which  defendant  was  manager,  the 
Court  of  Appeal  goes  no  further  than  to 
hold  that  the  prosecution  "had  the  right  to 
contend  that  from  the  conversation  testified 
to  by  Mr.  Plllsbury  the  defendant  was  re- 
sponsible for  the  employment  of  Ruef."  It 
does  not,  however,  saving  in  this  inferential 
way,  discuss  or  pass  upon  the  admissibility 
of  the  evidence  Itself.  It  was  clearly  inad- 
missible, and  the  purpose  of  its  offer  was,  of 
course.  Identical  with  the  offer  of  the  Oak- 
land testimony — to  degrade  the  defendant 
and  prejudice  him  in  the  eyes  of  the  jury. 
By  the  people  it  is  argued  that  the  evidence 
was  admissible  because  "the  defendant  was 
the  first  to  make  Abraham  Ruef  a  circum- 
stance In  the  case" ;  that  "the  evidence  was 
therefore  admissible  as  tending  to  show  prep- 
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aration."  It  Is  farther  stated  that  the  evi- 
dence was  admissible  because  it  tended  to 
show  a  connection  between  Halsey  and  Glass, 
and,  finally,  that  it  was  admissible  as  tend- 
ing to  show  the  motive  of  the  defendant  in 
the  bribery  of  Lonergan.  "Ruef,  being  the 
boss  of  the  board  of  superrlsors,  and  the 
application  of  the  Home  Telepliono  Company 
being  before  the  board,  It  is  not  believable 
that  the  desire  of  defeating  that  ordinance 
did  not  enter  Into  the  payment  of  that  large 
salary  to  Rnef."  But  It  Is  not  contended 
even  by  the  prosecution  that  Buef  was  In 
any  way  employed  In  the  bribery  of  the  su- 
pervisors, or  that  the  salary  was  paid  to  him 
for  any  such  purpose.  Not  only  is  this  so, 
but  It  Is  affirmatively  made  to  appear  that 
Rnef  opposed  the  desires  of  the  Pacific  States 
Telephone.  &  Telegraph  Company  and  was 
actively  instrumental  In  seeing  that  Its  rival, 
the  Home  Telephone  Company,  secured  Its 
franchise.  Thus,  it  Is  said  In  respondent's 
brief:  "It  must  have  been  dear  to  any  ob- 
server, long  before  the  caucus,  that  Ruef,  de- 
spite bis  liberal  monthly  salary,  was  not  fa- 
vorable to  the  Pacific  States.  It  seems  from 
the  record  that  the  Home  Telephone  Com- 
pany also  spent  money  very  freely." 

It  being  therefore  in  evidence,  and.  Indeed, 
asserted  by  the  prosecution  that  Ruef  was 
not  employed  by  defendant  in  furtherance  of 
the  conspiracy  to  bribe  the  supervisors,  that 
he  took  no  part  In  the  matter  of  their  brib- 
ery, that  his  services  were  actively  enlisted 
on  behalf  of  the  opposition  company,  what 
of  bearing  upon  this  case  could  this  evidence 
of  his  employment  establish,  what  could  have 
been  its  purpose  other  than  as  has  been  said, 
the  purpose  of  degrading  defendant  and  In- 
flaming the  minds  of  the  Jurors  against  him? 
The  reasons  assigned  for  the  admissibility  of 
this  evidence  were  without  substantiality. 
Respondent  asserts  that  the  evidence  was  ad- 
missible because  "defendant  was  the  first  to 
make  Abraham  Ruef  a  circumstance  in  this 
case."  All  that  there  Is  in  this  regard  is 
that  In  the  cross-examination  of  one  of  the 
people's  witnesses,  Supervisor  Boston,  his 
testimony  appears  to  the  following  effect: 
"The  Republican  boss  of  the  board.  Boss 
Ruef,  and  James  L.  Gallagher  distributed 
money  to  the  members  of  the  board — a  cer- 
tain gratuity— with  reference  to  the  passage 
of  that  ordinance."  The  ordinance  here  re- 
ferred to  had  nothing  to  do  with  telephone 
matters.  It  scarcely  merits  the  reply  that 
Bucb  a  statement  elicited  upon  cross-exam- 
ination of  a  witness  for  the  people  Is  no 
justification  for  the  Introduction  of  the  evi- 
dence to  show  that  "Boss  Ruef"  was  em- 
ployed by  defendant's  company,  and  Inferen- 
tially  by  defendant  upon  matters  and  things 
wholly  disconnected  with  the  charge  under 
Investigation.  Nor  can  it  be  perceived  why 
the  evidence  was  admissible  as  tending  to 
show  any  connection  between  Halsey  and 
Glass,  nor  how  It  can  show  such  connection. 
As  to  its  being  admissible  to  show  the  "mo- 


tive of  the  defendant  in  the  bribery  of  Lo- 
nergan," as  has  been  said,  it  was  never  con- 
tended by  the  people  that  Ruef  was  em- 
ployed by  the  defendant  or  by  his  company 
to  bribe  these  officers,  or  that  he  took  any 
'.  part  In  such  bribery,  and  how,  therefore, 
evidence  of  the  employment  of  Ruef  could  by 


any  possibility  show  "the  motive  of  defend- 
ant In  the  bribery  of  Lonergan"  cannot  be 
comprehended.  The  record  itself,  however, 
resolves  all  these  questions  and  establishes 
that  the  real  purpose  was  that  indicated. 
When  objection  was  made  to  the  Introduction 
of  this  evidence  the  following  colloquy  took 
place:  "The  Court:  What  Is  the  purpose  of 
that,  Mr.  Heney?  Mr.  Heney:  The  purpose 
Is  to  shovn  that  Mr.  Glass  Informed  this  wit- 
ness that  Abraham  Ruef  was  employed  by 
the  company  during  that  period  of  time." 
Here  was  the  purpose  of  the  offer,  stated  In 
simple  and  direct  terms.  It  was  to  show 
the  employment  under  the  Indicated  circum- 
stances as  the  "foundation  of  an  argument" 
against  the  character  of  Glass,  and  to  prej- 
udice the  Jury  against  him  by  showing  that 
he  had  taken  Ruef  into  the  employ  of  the 
company. 

3.  Under  objection  and  exceptions  of  de- 
fendant, evidence  was  Introduced  of  the  brib- 
ery and  the  payment  of  moneys  by  Halsey 
to  certain  other  supervisors.  This  evidence 
as  to  each  of  these  transactions  was  admit- 
tedly evidence  of  a  separate  and  distinct 
crime.  It  is  so  declared  by  the  respondent. 
It  was  admissible,  as  contended  for  by  re- 
spondent, and  as  discussed  In  the  opinion  of 
the  Court  of  Appeal,  not  as  proving  separate 
and  distinct  crimes,  but  as  showing  that  the 
specific  act  of  bribery  charged  was  but  a 
part  execution  of  one  conspiracy,  a  scheme 
which  contemplated  the  bribery  of  a  suffi- 
cient number  of  supervisors  to  prevent  the 
granting  of  the  franchise.  Indisputably  the 
evidence  was  not  admissible  generally,  nor 
was  It  admissible  to  show  that  the  defendant 
probably  committed  the  crime  with  which  he 
was  charged,  by  showing  that  at  other  times 
he  had  committed  like  crimes.  The  court  it- 
self upon  this  evidence  declared  as  follows: 
"Evidence  of  alleged  payments  to  other  su- 
pervisors received  as  tending  to  show  Identi- 
ty of  plan  and  motive  and  to  trace  the  alleg- 
ed bribe  fund  of  fifty  thousand  dollars,  of 
which  the  five  thousand  dollar  bribe  alleged 
in  the  hidlctment  herein  was  claimed  to  be  a 
part."  The  reascms  thus  given  are  sound  in 
point  of  law.  They  themselves  establish  that 
the  evidence  was  before  the  Jury  for  consid- 
eration for  these  limited  purposes  only.  Be- 
ing before  the  Jury  for  these  limited  purposes, 
the  evidence  was  of  course  not  before  the 
Jury  for  any  other  purpose.  Yet,  when  de- 
fendant proposed  Instructions  directing  the 
Jury  as  to  the  limits  within  which  the  evi- 
dence could  be  considered  by  them,  on6  and 
all,  the  court  refused  these  Instructions.  The 
first  was  In  the  following  language:  "It  Is 
not  proper  to  show  that  the  defendant  was 
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{piUty  of  some  other  offense,  for  the  purpose 
of  raising  a  presumption,  either  of  law  or  Of 
fact,  of  his  guilt  in  the  case  under  considera- 
tion." The  court  refused  to  give  this  In- 
struction upon  the  ground  that  it  was  "not 
Justified  by  the  evidence;  no  evidence  receiv- 
ed for  such  purpose."  The  instruction  is 
unimpeachable  in  point  of  law.  It  is  the 
exact  language  of  this  court  in  People  v. 
Sears,  119  Cal.  267,  51  Pac.  325.  The  evi- 
dence, though  admissible  for  but  the  limited 
purpose  indicated,  was  by  the  court  admitted 
generally.  It  was  most  proper,  therefore,  for 
the  defendant's  counsel  to  seek  to  have  the 
Jury  instructed  as  to  the  sole  purpose  or  pur- 
poses for  which  it  could  be  considered.  One 
of  the  purposes  for  which  it  could  not  be 
considered  was  undoubtedly  the  purpose  em- 
braced in  the  instruction.  And  yet  the  court 
refused  to  give  it  solely  on  the  ground  that. 
In  its  own  mind.  It  had  not  received  the  evi- 
dence for  that  purpose.  But  how,  unless 
the  court  informed  the  Jury  that  it  bad  not 
received  It  for  that  purpose,  was  the  jury  to 
know  that  it  was  not  to  be  considered  for 
that  purpose?  Surely,  when  the  court  con- 
fines Its  ruling  to  a  general  declaration  that 
"the  objection  is  overruled,"  the  Jury  is  not 
In  a  position  to  know,  unless  informed  In 
terms  by  the  court,  that  It  is  not  to  consider 
the  evidence  generally.  Neither  Jury  nor 
counsel  thus  being  enlightened  by  the  court 
as  to  the  purpose  for  which  it  considered  the 
evidence  admissible,  defendant's  counsel  pro- 
posed several  other  Instructions  upon  the 
same  subject  For  Instance,  the  following: 
"Testimony  has  been  introduced  by  the  pros- 
ecution which  It  is  claimed  tends  to  show 
the  commission  of  other  acts  or  offenses  by 
the  defendant  similar  to  those  charged  In 
the  Indictment.  I  charge  you  that  this  evi- 
dence was  admitted  for  the  sole  purpose  of 
proving  guilty  Intent,  motive,  or  guilty  knowl- 
edge of  the  defendant,  and  that  it  can  be 
considered  by  you  for  no  other  purpose." 
This  instruction  was  refused  by  the  court  un- 
der its  statement  that  "it  was  not  warranted 
by  any  claim,  theory,  or  evidence  presented 
during  the  trial  as  to  other  offenses.  Evi- 
dence not  so  limited  or  admitted  to  prove 
guilty  Intent."  And  yet,  when  we  turn  to 
the  brief  of  the  people,  we  find  vigorous  ar- 
gument that  the  evidence  was  offered  and 
was  properly  admitted  to  prove  motive  and 
guilty  Intent  In  various  other  ways  counsel 
for  defendant  left  groping  in  the  dark,  en- 
deavored by  pertinent  instructions  to  have 
the  court  limit  the  consideration  of  this  evi- 
dence of  other  crimes  to  specific  purposes. 
One  and  all  the  court  refused  to  give  these 
instructions,  and  of  its  own  initiative  gave 
no  instruction  whatsoever  limiting  the  pur- 
pose for  which  the  evidence  should  be  consid- 
ered by  the  Jury,  notwithstanding  that  the 
cpurt  by  its  Indorsement  on  the  refused  in- 
structions declared  that  It  was  received  only 
as  tending  to  show  identity  of  plan  and  mo- 
tive and  to  trace  the  alleged  bribe  fund  of 


fifty  thousand  dollars.  On  this  appeal  it  Is 
not  contended  that  evidence  of  the  other 
crimes  was  generally  admissible  to  prove  the 
crime  charged,  but  the  people  rest  upon  the 
proposition  that  the  refusal  of  the  first  in- 
struction quoted  was  Justified  because  It  was 
upon  a  "mere  abstract  question  of  law,"  and 
that  the  refusal  to  give  the  other  instructions 
was  justified  "because  the  evidence  was  not 
admitted  for  the  sole  purpose  of  proving 
guilty  intent,  motive  or  guilty  knowledge," 
but  was  admitted  "also  to  show  a  single  de- 
sign, purpose  and  plan,  and  to  identify  and 
connect  the  defendant  with  the  bribery  of 
Lonergan  by  means  of  the  fifty  thousand 
dollar  bribe  fund."  As  has  been  said,  de- 
fendant's counsel  could  not  know,  and  were 
not  able  to  find  out  the  specific  purx>oses  for 
which  the  court  admitted  the  evidence,  since 
It  was  by  the  court  admitted  generally.  The 
court  alone  knew  the  limited  purposes  which. 
In  its  own  mind,  it  believed  justified  the  ad- 
mission of  the  evidence.  It  became  the  plain 
duty  of  the  court  under  these  circumstances 
to  have  Instructed  the  Jury,  and  to  have  lim- 
ited Its  consideration  of  the  evidence  to  these 
specific  purposes,  and  this  duty  became  the 
more  imperative  when  defendant's  counsel 
were  seeking,  with  all  the  knowledge  they 
possessed,  to  have  the  consideration  of  the 
evidence  so  properly  limited.  "When  evi- 
dence of  other  crimes  Is  admitted,  It  should 
be  carefully  limited  and  guarded  by  Instruc- 
tions to  the  Jury,  so  that  Its  operation  and 
effect  may  be  confined  to  the  legitimate  pur- 
poses for  which  it  Is  competent"  12  Cya 
631.  In  Commonwealth  v.  Shepard,  1  Allen 
(Mass.)  575,  Bigelow,  Chief  Justice,  says, 
speaking  upon  the  admission  of  evidence  of 
other  offenses:  "It  Is  a  dangerous  species  of 
evidence  not  only  because  it  requires  a  de- 
fendant to  meet  and  explain  other  acts  than 
those  charged  against  him  and  for  which  be 
is  on  trial,  but  also  because  it  may  lead  the 
jury  to  violate  the  great  principle  that  a 
party  is  not  to  be  convicted  of  one  crime  by 
proof  that  he  Is  guilty  of  another.  For  this 
reason.  It  Is  essential  to  the  rights  of  the 
accused  that  when  such  evidence  is  admitted 
it  should  be  carefully  limited  and  guarded  by 
instructions  to  the  Jury,  so  that  Its  operation 
and  effect  may  be  confined  to  the  single  and 
legitimate  purpose  for  which  It  Is  compe- 
tent" In  our  state,  in  People  v.  Cook,  148 
Cal.  334,  83  Pac.  43,  it  U  said:  "It  was  of 
the  highest  importance  to  the  defendant  in 
this  case,  as  it  always  is  to  any  defendant  In 
any  case  In  which  evidence  of  a  distinct  of- 
fense has  been  admitted  for  the  purpose  of 
showing  motive  to  commit  the  crime  charged 
that  the  Jury  should  be  cautioned  not  to 
consider  such  evidence  for  any  but  the  lim- 
ited purpose  for  which  it  has  been  admitted, 
and  we  cannot  see  that  the  Instruction  as 
presented  contained  a  single  word  beyond 
what  the  defendant  had  a  right  to  request 
The  court  however,  refused  the  Instruction, 
and  its  refusal  Is  Justified  on  the  ground  that 


Digitized  by 


KjOO 


gie 


CaL) 


PBOPLD  T.  GLASS 


297 


another  instractlon  framed  by  the  judge  on 
the  same  point  was  given.  It  is  true  that 
the  Instruction  giren  stated  the  law  correct- 
ly; bat  it  was  brief,  general,  and  colorless  in 
comparison  with  the  instruction  asked,  and 
bad  the  effect  of  minimizing  the  importance 
of  a  conslderatl<»i  which  could  not  have  been 
stated  with  too  much  emphasis.  This  in- 
struction as  asked  should  have  been  given." 
The  distinction  between  the  Cook  Case  and 
the  case  at  bar  is  that  In  the  Cook  Case  the 
court  did  give  an  instruction,  though  it  was 
characterized  by  this  court  as  being  "brief, 
general,  and  colorless."  In  the  case  at  bar 
the  court  refused  to  instruct  the  jury  upon 
the  subject  at  all. 

4.  In  addition  to  what  the  Court  of  Ap- 
peal says  in  its  discussion  touching  the  er- 
ror of  the  trial  court  in  refusing  to  give  in- 
Btmctlons  proposed  by  defendant,  to  the  ef- 
fect that  the  Jury  had  no  right  to  indulge 
in  any  presumption  or  inference  unfavorable 
to  the  defendant  because  of  the  refusal  of 
any  witness  to  testify,  or  the  failure  of  any 
witness  to  testify  for  the  prosecution,  it  la 
to  be  borne  in  mind  that  the  argument  of  the 
prosecuting  attorney  against  the  defendant 
for  the  refusal  of  Zlmmer  to  testify,  contain- 
ed not  only  a  severe  arraignment,  of  the  de- 
fendant, but  Implication  and  Insinuation  that 
the  testimony  If  given  would  have  been  un- 
favorable to  the  defendant  The  method 
which  the  defendant's  counsel  took  to  set  the 
Jury  right  upon  this  matter  was  the  approved 
method — of  proposing  timely  instructions  to 
the  Jury  to  disregard  the  objectionable  re- 
marks. Johnson  v.  Union  Pacific  R.  R^  Co., 
S5  Utah.  285,  100  Pac.  390.  It  will  be  re- 
membered that  Zlmmer  refused  to  testify 
upon  the  ground  that  his  testimony  would  in- 
criminate, not  Glass,  but  himself.  Says  the 
Supreme  Court  of  the  United  States:  "No 
Inference  should  have  been  permitted  to  be 
drawn  against  the  defendant  because  of  the 
assertion  by  the  witness  of  this  right  to 
protect  himself.  He  was  called  by  the  gov- 
ernment. If  he  had  testified,  his  testimony 
might  have  been  in  favor  of  the  defendant, 
though  criminating  himself.  It  might  have 
oitirely  exonerated  the  defendant.  ■  To  infer 
that  the  very  opposite  would  have  been  or 
might  have  been  the  effect  of  his  testimony, 
bad  It  been  given,  was  unwarranted."  Beach 
v.  United  States  (C.  C.)  46  Fed.  764.  That 
the  principles  of  law  contained  in  the  pro- 
posed instmctions  were  unimpeachable  Is 
not  questioned.  In  justification  or  excuse  of 
the  court's  refusal,  it  is  said  only  that  in- 
jury was  not  worked  to  the  defendant,  be- 
cause the  substance  of  the  instructions  was 
contained  in  instructions  which  the  court  ac- 
tually gave.  But  when  reference  is  had  to 
these  instructions,  the  giving  of  which  It  is 
asserted  saves  the  error,  It  is  found  that  they 
amount  to  no  more  than  this,  that  In  varying 
form  the  jury  is  told  that  It  is  to  consider 
only  the  evidence  in  the  case,  and  is  not  to 
consider  evidence  which  has  been  excluded 


or  ordered  stricken  out  by  the  court,  and 
that  the  Jury  is  cautioned  to  distinguish  care- 
fully between  the  facts  testified  to  by  the 
witnesses  and  the  statements  made  by  coun- 
sel as  to  what  facts  have  been  proved.  It 
Is  Inconceivable  that  any  one  can.assert  that 
such  colorless  and  characterless  instructions 
containing  no  direct  reference  to  this  subject, 
meet  a  case  where  the  attorney  for  the  people 
has  been  arguing,  in  violation  of  the  law,  as 
to  what  the  witness  would  have  testified  to, 
if  he  had  testified,  and  that  the  testimony 
would  have  been  hostile  to  the  defendant. 
If  this,  indeed,  be  the  rule,  then  all  anteced- 
ent authority  and  precedent  must  be  cast 
aside,  and  notwithstanding  the  mandatory 
declaration  of  the  Code  that  judges  must 
Instruct  the  jury  on  all  pertinent  matters  of 
law,  when  requested  so  to  do,  and  notwith- 
standing the  concession  here  made  that  these 
were  pertinent  and  important  principles  of 
law.  It  win  suflJce  in  the  future  to  say  that 
if  the  judge  tells  the  jury  that  they  are  to 
consider  the  evidence,  and  only  the  evidence, 
admitted  in  the  case,  his  full  duty  to  a  de- 
fendant has  been  performed.  Let  one  in- 
stance of  the  working  of  such  a  rule  as  is 
here  contended  for  suffice.  The  defendant  ex- 
ercising his  constitutional  right  does  not  tes- 
tify In  bis  own  behalf.  The  prosecuting  of- 
ficer argues  vehemently  that  he  fails  to  take 
the  witness  stand  because  he  knows  he  is 
guilty,  and  that  If  he  did  take  the  witness 
stand,  on  crossrexamlnation  be  would  prove 
that  he  was  guilty,  and  that  the  jury  is 
therefore  justified  in  finding  him  guilty,  from 
the  fact  that  he  has  failed  to  testity.  De- 
fendant's counsel  proposes  an  Instruction  to 
the  effect  that  no  Inference  adverse  to  the 
defendant  is  to  be  drawn  from  his  failure 
to  testify.  The  court  refuses  to  give  this  in- 
struction, and  this  court,  following  the  rule 
here  contended  for,  would  have  to  hold  that 
the  Instruction  of  the  court  to  the  Jury  that 
It  was  to  consider  only  the  evidence  adduced 
in  the  case  embraced  the  matter  of  the  pro- 
posed rejected  instruction,  and  was  f;here- 
fore  all  that  the  defendant  was  entitled  to. 
If  justification  for  the  court's  refusal  may  be 
found  In  the  one  case.  It  may  equally  be 
found  in  the  other.  The  illustration  Is  no 
more  extreme  than  is  the  matter  at  bar. 

For  these  reasons,  in  addition  to  those  giv- 
en In  the  opinion  of  the  Court  of  Appeal,  the 
judgment  and  order  are  reversed  and  the 
cause  remanded. 

We  concur:    MBLVIN,  J. ;  LORIQAN,  J. 

BEATTY,  C.  J.  I  concur  In  the  Judgment 
of  reversal  and  in  most  particulars  in  the 
opinion  of  Justice  HENSHAW.  I  shall,  if 
other  pressing  duties  permit,  present  my 
views  in  a  separate  opinion^ 

SLOSS,  J.    I  concur  in  the  Judgment  of 
reversal  upon  the  ground,  solely,   that  the 
court  erred  In  admitting  testimony  concern- 
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ing  tbe  Oakland  transactions  In  1902.  Tbis 
testimony  related  to  matters  extraneous  and 
collateral  to  the  main  charge,  and  having, 
so  far  as  I  am  able  to  see,  no  reasonably  di- 
rect tendency  to  show  the  commission  by 
the  defendant  of  the  offense  charged,  or  a 
motive  on  his  part  for  its  commission.  Nor 
can  it  be  said  that  this  testimony,  if  its  ad- 
mission was  error,  did  not  barm  the  defend- 
ant Even  though  his  conduct  with  regard 
to  the  Oakland  franchise  did  not  constitute 
a  crime,  it  Included  acts  which  might  well  be 
regarded  as  discreditable.  The  natural  ef- 
fect of  such  testimony  would  be  to  prej- 
udice his  case  In  the  minds  of  the  Jury. 

On  each  of  the  other  points  discussed  io  the 
opinion  of  Mr.  Justice  HENSHAW,  I  agree 
with  the  dissenting  members  of  the  court 
that  no  prejudicial  error  was  committed. 

SHAW,  J.  I  dissent  from  the  Judgment 
of  reversal.  The  evidence  of  the  conversa- 
tion between  Pillsbury  and  Glass  showed 
the  familiarity  of  the  latter  with  the  Inside 
doings  of  the  company,  and  was  competent 
for  that  purpose,  as  was  fully  shown  in 
Justice  Hall's  opinion.  The  evidence  of  the 
bribery  of  the  other  supervisors,  as  Justice 
Hall  shows,  tended  directly  to  prove  the  giv- 
ing of  money  to  Lonergan,  which  was  the 
specific  crime  charged.  This  takes  It  out  of 
the  rule  requiring  cautionary  instructions  as 
to  evidence  admitted  for  a  limited  purpose. 
The  refusal  to  instruct  specially  as  to  the 
Zimmer  episode  was  fully  coviered  by  the  In- 
structions given.  Any  intelligent  juror  would 
know  therefrom  that  Zimmer's ,  refusal  to 
testify  could  not  be  considered.  The  miscon- 
duct and  ulterior  purposes  of  counsel  for  the 
prosecution,  about  which  so  much  is  said,  is 
foreign  to  the  case,  so  far  as  this  court  is 
concerned.  Misconduct  Is  not  assigned  as  er- 
ror. 

With  regard  to  the  Oakland  franchise,  a 
mass  of  evidence  was  given  concerning  the 
previous  course  of  the  Pacific  States  Tele- 
phone &  Telegraph  Company  toward  the 
rival  concern.  Large  quasi  public  corpora- 
tions operating  over  an  entire  state  are  more 
like  governmental  bodies  than  like  natural 
persons.  They  act  In  accordance  with  fixed, 
permanent  rules  and  orders,  akin  to  laws. 
Their  methods  cannot  be  Judged  by  the  same 
standards  as  those  of  individuals.  The  evi- 
dence as  to  the  Oakland  matters  showed  a 
settled  policy  and  design  by  said  company  to 
vigorously  oppose  the  competing  company  at 
all  points.  Justifying  an  Inference  that  there 
were  rules  and  orders  to  that  effect  which 
Its  officers  were  expected  to  follow.  Glass 
must  have  been  aware  of  this,  and  It  would 
naturally  incite  him  to  more  than  ordinary 
zeal  In  endeavoring  to  stamp  out  the  be- 
ginnings of  competition  in  his  own  com- 
pany's most  valuable  territory,  the  city  of 
San  Francisco.     It  had  a  direct  legal  tend- 


ency to  prove  the  motive  to  bribe  the  super- 
visors, If  he  was  willing  to  resort  to  such 
practices,  and  it  was  admissible  for  that  pur- 
pose. The  fact  that  such  motive  would  be 
obvious  would  not  render  proof  of  It  Incom- 
petent. 

I  concur:    ANGELLOTTI,  J. 


(1S8  Cal.  721) 
BLAIR  V.  HAZZARO,     (L.  A.  2,147.)  • 
(Supreme  Court  of  California.    Dec.  2,  1910.) 

1.  Tbusts  (§  191*)— Wills— CoNSTBUCTiON. 

Where  real  estate  was  devised  to  trustees 
with  power  to  sell,  and  directions  to  apply  the 
proceeds  to  certain  valid  trusts,  the  trustees 
took  the  legal  title  with  power  to  convey,  sub- 
ject only  to  administration. 

[Bd.  Note. — For  other  cases,  see  Trusts,  Dec. 
Dig.  i  191.*] 

2.  TBDers  (|  200*)— Conveyance  bt  Tbustkb 
—Deeds— Untbuthful  Kecital. 

Where  trustees  had  legal  title  to  real  es- 
tate, with  power  to  convey  subject  only  to  ad- 
mintstratioD,  the  fact  that  a  deed  untruthfully 
recited  that  thf  superior  court  had  authorized 
them  to  sell  the  property,  and  that  they  were 
selling  pursuant  to  and  "in  accordance  with 
the  authority,  power,  and  discretion  in  the 
aforesaid  decree  and  order"  of  the  court,  did 
not  impair  the  validity  of  the  deed. 

[Ed.  Note!— For  other  oases,  see  Trusts,  Dec. 
Dig.  §  200.  •] 

3.  Executors  and  Administbatobs  (J  271*)— 
Administbation  Expenses — Pbopebtt  Lia- 
ble—  Land  Conveyed  by  Tbustees — ^Ad- 
verse Possession. 

Where  trustees  with  power  of  sale  under  a 
will  conveyed  the  property  before  the  adminis- 
tration was  closed,  the  grantee  took  title  subject 
to   administration   to   the   same  extent   as   the 

frantee  of  a  devisee,  as  provided  by  Code  Civ. 
'roe.  §§  1452,  1581;  and  hence  could  not  ac- 
quire title  by  adverse  possession  as  against  the 
administrator  with  the  will  annexed,  so  as  to 
relieve  the  property  from  the  demands  of  ad- 
ministratioQ. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  iS  271.*] 

4.  Adverse  Possession  (§  4*)— Pbopebtt  of 
Estate. 

Title  by  adverse  possession  cannot  be  ac- 
quired against  administrators  or  executors. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  21,  22;   Dec  Dig.  §  4.*] 

5.  ExECUTOBS  and  Administbatobs  (J  315*)— 
Decree  'or  Distbibution  —  Muniment  of 
Title. 

A  decree  of  distribution  of  property  be- 
longing to  a  decedent's  estate,  and  passing  to  an 
heir  or  devisee,  is  a  muniment  of  title  of  the 
highest  value. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  §  315. *J 

In  Bank.  Appeal  from  Superior  Court,  San 
Diego  County ;  N.  H.  Conklln,  Judge. 

Action  by  Robert  Blalr  against  George  W. 
Hazzard,  administrator  with  the  will  annex- 
ed of  the  estate  of  S.  S.  Clark,  deceased,  to 
quiet  title.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Modified. 

Haines  &  Haines,  for  appellant  Collier, 
Smith  &  Hoff,  for  respondent 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Big.  Key  No.  Series  &  Rep'r  Indexes 
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HENSBAW,  J.  This  Is  an  action  to  quiet 
title. 

In  1873  S.  S.  Clark  died  testate  leaving  real 
estate  situated  In  the  county  of  San  Diego. 
His  will  was  originally  admitted  to  probate 
in  Hamilton  county,  Ohio,  and  subsequently 
ancillary  letters  of  administration  with  the 
will  annexed  issued  from  the  probate  court  of 
San  Diego  county  to  Henry  Pearce  as  sole  ex- 
ecQtor.  Henry  Pearce  continued  so  to  act  as 
the  executor  until  his  deatb  in  1888.  The  land 
here  in  controversy  was  a  part  of  the  property 
of  Clark's  estate  and  by  his  will  was  devised 
to  Henry  Pearce,  Christopher  Cockrill,  and 
Mary  Clark,  as  cotrustees  with  the  power  of 
sale.  Subsequent  to  the  death  of  Pearce  the 
sorviving  trustees  sold  the  property  to  plain- 
ticr  for  full  value  At  the  time  of  their  sale 
the  property  bad  not  been  distributed  to 
them  as  trustees,  nor  has  it  since  been  dis- 
tributed to  them  or  to  Blair  as  their  grantee. 
In  fact,  upon  the  death  of  Pearce,  administra- 
tion of  the  estate  was  suspended  until  March, 
1906,  some  17  years  after  this  sale,  when  ap- 
p^ant  was  appointed  administrator.  This 
administrator  concedes  the  validity  of  the 
deed  by  the  trustees  to  carry  title  to  Blair, 
but  insists  that  the  title  and  right  of  posses- 
sion were  subordinate  to  the  requirements 
of  administration,  that  the  title  was  taken 
subject  to  administration,  and  that  thus  the 
estate  controls  the  title  for  the  irarposes  of 
distributing  the  property  and  subjecting  It 
to  its  proper  share  of  the  expenses  of  ad- 
ministration which,  in  this  case,  there  ad- 
mittedly being  no  creditors'  claims,  means 
merely  administrator's  fees,  attorney's  fees, 
and  necessary  probate  fees.  Thereupon  plain- 
tiff brought  this  action  to  quiet  title,  charg- 
ing in  two  counts,  first,  title  under  the  deed, 
second,  by  adverse  possession.  The  defendant 
joined  issued  upon  the  asserted  title  by  ad- 
verse possession, 'admitting  legal  title  by  vir- 
tue of  the  trustees'  deed  and  alleging,  as 
above  set  forth,  that  such  title  was  taken  in 
subordination  to  the  statutory  right  of  ad- 
ministration. The  court  found  that  the  su- 
perior court  of  San  Diego  had  never  appoint- 
ed Christopher  Cockrill  or  Mary  Clark,  or 
either  of  them,  trustees  of  the  estate  of 
Clark,  and  that  it  never  made  an  order  or 
decree  authorizing  or  empowering  them,  or 
either  of  them,  to  make  the  conveyance,  but 
that  Blair  paid  for  the  property  full  value, 
believing  that  be  was  acquiring  good  and 
complete  title  thereto,  that  he  entered  under 
a  claim  of  right  based  upon  his  deed  and  con- 
tinued in  possession  of  It,  paying  all  taxes 
thereon  and  holding  it  under  his  claim  of 
title  adversely  to  the  whole  world.  It  con- 
cluded that  Hazza'rd,  as  administrator,  had 
no  right,  title,  or  claim  upon  the  property 
for  the  purposes  of  administration,  or  for 
any  other  purpose  whatsoever,  and  the  decree 
followed  accordingly.  Upon  this  appeal,  it  is 
insisted  that  the  trustees  who  executed  the 
deed  to  Blair  were  devisees  of  the  fee  of  the 
property,  and  they  took  the  legal  title  there- 


to upon  valid  tmsts  and  with  power  to  sell, 
and  that  their  sale  carried  title,  notwith- 
standing It  was  not  preceded  by  an  author- 
izing order  or  followed  by  a  confirmatory  or-, 
der  of  the  court  of  probate.  Over  these  prop- 
ositions there  is  no  controversy;  the  ques- 
tion in  dispute  being  simply  this:  Did  the 
title  which  plaintiff  thus  acquired,  or  his  as- 
serted title  by  adverse  possession,  relieve  the 
land  from  its  share  of  the  burdens  of  admin- 
istration? 

By  the  bin  of  exceptions  it  is  declared  that 
the  real  property  here  in  question  "was  de- 
vised •  •  •  to  Henry  Pearce,  Christo- 
pher CockrUI,  and  Mary  Alnette  Clark,  as 
cotrustees  with  power  to  sell  and  with  direc- 
tions to  apply  the  proceeds  of  said  sale  to 
certain  valid  trusts."  The  questions  of  the 
validity  of  the  trusts  and  of  the  power  to 
sell  being  thus  eliminated,  the  trustees  un- 
questionably took  legal  title  with  power  to 
convey  that  title  subject  to  administration. 
Jordan  v.  Fay,  08  Cal.  264,  33  Pac.  95;  Mar- 
tinovlch  V.  Marsicano,  137  Cal.  354,  70  Pac. 
459.  The  deed,  it  is  true,  recites  that  the  su- 
perior court  of  San  Diego  made  its  order  au- 
thorizing the  trustees  to  sell,  and  further 
recites  that  they  are  selling  "pursuant  to  and 
in  accordance  with  the  authority,  power,  and 
discretion,  in  the  aforesaid  decree  and  order 
of  the  superior  court,"  and  these  recitals  the 
court  found  to  be  untrue,  but,  nevertheless, 
that  would  not  impair  the  validity  of  the 
trustees'  deed  which,  in  terms,  is  a  deed,  by 
the  trustete  of  the  estate  of  <Sydney  S.  Clark, 
deceased,  under  the  last  will  and  testament 
of  Sydney  S.  Clark,  deceased,  and  which  they 
could  validly  execute  without  order  of  court 
Estate  of  Delaney,  49  Cal.  76;  Estate  of  WU- 
llams,  92  Cal.  183,  28  Pac.  227,  679;  Morf- 
few  V.  S.  F.  &  S.  R.  B.  R.  Co.,  107  Cal.  587, 
40  Pac.  810;  Estate  of  Pforr,  144  Cal.  121, 
77  Pac.  825;  Estate  of  O'Conner,  2  Cal.  App. 
475,  84  Pac.  317.  The  deed  is  executed  by 
the  grantors  as  trustees  and  conveys  the  titl« 
which  as  devisees  they  took  under  the  will 
of  Clark.  It  will  not  be  disputed  that  a 
grantee  of  a  devisee  under  a  will  takes  title 
subject  to  administration.  Code  Civ.  Proc. 
i§  1452,  1581. 

The  case  thus  presented  is  one  where  the 
grantee  believed  he  acquired  absolute  title 
to  real  property,  since  he  would  not  have  paid 
its  full  value  otherwise,  and  where,  in  fact, 
he  did  acquire  the  title  of  the  estate  thereto, 
including  the  right  of  possession  with  the 
one  statutory  reservation,  that  the  property 
was  still  subject, to  the  demands  of  the  es- 
tate and  of  its  representatives  for  the  pur- ' 
poses  of  the  administration.  The  grantee 
enters  under  this  deed;  exercises  the  fullest 
dominion  and  control  over  it  He  probably 
was  in  ignorance  of  the  liabilities  which  the 
statute  imposed  upon  Ills  title,  namely,  that 
it  was  subject  to  the  demands  of  administra- 
tion, and  thought  that  be  was  holding  ad- 
versely to  the  whole  world.  Including  the 
estate  from  which  bis  title  was  deraigned. 
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The  question  is,  Can  a  devisee  of  an  es- 
tate or  a  grantee  of  a  devisee  entering  into 
possession  of  realty  by  virtne  of  title  actually 
or  colorably  derived  from  the  estate,  and 
asserting  title  from  no  other  Independent 
source,  acquire,  under  these  circumstances, 
a  title  against  the  estate  by  adverse  posses- 
sion so  as  to  relieve  the  property  from  the 
statutory  requirement  that  it  shall  be  subject 
to  the  demands  of  administration?  This 
question  must  be  answered  In  the  negative. 
First,  because  to  answer  it  otherwise  would 
be  to  repudiate,  indeed,  to  obliterate,  the  pro- 
visions of  the  Code  which  contemplate  and 
declare  that  throughout  administration  and 
until  the  close  thereof,  whether  the  roal  prop- 
erty be  in  the  i>o88es8ion  of  the  executor  or 
administrator  or  in  the  possession  of  devisees 
or  heirs,  it  shall  be  subject  to  administration 
and  chargeable  with  its  proportionate  share 
of  the  expenses  of  administration.  If  a  sale 
becomes  necessary,  it  may  even  be  retaken 
from  the  heir  or  devisee  and  sold  to  the  ex- 
tinguishment of  his  title.  It  Is  to  be  remem- 
bered that  it  Is  merely  through  the  indul- 
gence of  the  present  law  that  the  heir  or 
devisee  is  entitled  to  possession  at  all  until 
after  distribution  (Meeks  v.  Hahn,  20  Cal. 
628),  and  it  was  never  In  the  contemplation 
of  the  law  that  by  granting  the  favor  to  the 
heir  or  devisee  of  possession  during  adminis- 
tration, It  should  be  made  possible  to  set  up 
in  hostility  to  the  estate  a  title  by  adverse 
possession  which  would  thus  defeat  one  of 
the  primary  objects  of  probate,  ntfmely,  that 
all  the  property  of  the  deceased,  saving  such 
as  is  exempt  from  execution,  should  be  first 
chargeable  with  his  debts. 

From  the  very  nature  of  the  case,  title 
by  adverse  possession  cannot  be  acquired 
against  the  administrator  or  executor.  Such 
a  title  would  be  as  foreign  to  our  law  as 
would  be  the  claim  of  a  tenant  that  he  had 
acquired  title  by  adverse  possession  against 
his  landlord  while  holding  under  strict  ten- 
ancy. The  entry  of  a  devisee  or  heir  under 
such  circumstances  and  his  holding  after,  as 
matter  of  law,  cannot  be  In  hostility  to  the 
estate's  rights.  By  the  very  language  of 
the  law  It  is  in  subordination  to  those  rights. 
The  administrator's  or  executor's  possession 
never  has  been  and  never  will  be  construed 
as  possession  in  hostility  to  the  heir  or  dev- 
isee, per  contra,  the  possession  of  the  heir  or 
devisee,  while  the  estate  is  in  the  course  of 
administration,  can  never  be  construed  to  be 
In  hostility  to  the  rights  over  that  property 
with  which  the  law  clothes  the  estate.  And 
from  practical  considerations  it  becomes  also 
apparent  that  title  by  adverse  possession 
cannot  thus  arise.  Everything  which  the 
devisee  in  possession  does  by  way  of  do- 
minion, ownership,  and  exclusive  control  he 
has  a  perfect  right  to  do,  so  far  as  the  estate 
is.  concerned,  and  In  the  doing  of  these  things 
"^oes  not  trench  upon  or  interfere  with 


any  of  ihe  rights  which  the  statute  has  re- 
served to  the  estate.  There  is  nothing  there- 
fore, and  can  be  nothing,  to  put  the  adminis- 
trator upon  notice  that  the  devisee  is  claim- 
ing In  hostility  to  him.  The  devisee  may, 
as  in  this  case,  honestly  believe  that  he  is 
holding  against  all  the  world,  including  the 
estate,  but  in  truth  he  is  holding  against  all 
the  world  except  the  estate,  since  under  the 
law  his  whole  title  is  subordinate  to  the 
estate's  rights.  There  is  therefore,  and  can 
be  in  the  nature  of  things,  no  such  hostility 
between  the  legal  rights  of  the  devisee  or 
heir  in  possession  and  the  administrator  or 
executor  which  can  start  the  statute  of  lim- 
itations to  running  in  favor  of  or  against 
either.  A  decree  of  distribution  is  a  muni- 
ment of  title  of  the  highest  value.  Through 
such  decrees,  and  through  such  decrees  only, , 
can  the  titles  of  land  be  Justly  established. 
This  court  has  upon  many  occasions  counte- 
nanced and  approved  the  completion  of  tho 
administration  of  estates  when  that  admin- 
istration, after  suspension,  has  been  resumed 
for  no  other  purpose  than  to  enter  a  decree 
of  distribution  giving  peace  and  security  to 
tiOe.  Estate  of  Hinckley,  58  Cal.  518;  BJs- 
tate  of  Pina,  112  Cal.  14,  44  Pac.  332;  Estate 
of  Strong,  119  Cal.  663,  51  Pac.  1078;  Goad 
V.  Montgomery,  119  Cal.  552,  51  Pac.  681, 
63  Am.  St  Eep.  145;  Toland  v.  Earle,  129 
Cal.  148,  61  Pac.  914,  79  Am.  St  Rep.  100. 

For  these  reasons  the  trial  court  is  direct- 
ed to  modify  Its  Judgment  in  accordance  with 
the  foregoing,  by  holding  that  the  property 
in  the  complaint  set  forth  is  still  subject  to 
the  legal  requirements  of  the  estate  of  Clark, 
for  the  purposes  of  and  in  due  course  of 
administration. 

We  concur:  SHAW,  J.;  LORIGAN,  3.; 
MELVIN,  J.;  SLOSS,  J.;  ANGELLOTTI,  3. 


(168  Cal.  727) 
RANDOLPH  T.  LINDSAY.    (L.  A.  2,336.) 
(Supreme  Court  of  California.     Dec  2,   191(X 

Rehearing  Denied  Dec.  31,  1910.) 
1.  Mines  and  Minkbals  (S  83*)— Contbacts. 
Plaintiff,  defendant,  and  another,  in  order 
to  develop  certain  mines  which  they  had  ac- 
quired and  conveyed  to  a  corporation,  erected 
a  stampmill  and,  when  the  ore  proved  insuffi- 
cient, plaintiff  and  defendant  agreed  that  the 
company  should  work  other  mining  territory  in 
the  vicinity  of  the  mill,  and  that  to  enable  it 
to  do  so,  plaintiff  and  defendant  would  ad- 
vance money  from  time  to  time,  and  that  either 
would  pay  to  the  other  any  sums  necessary  to 
equalize  between  them  the  advances  so  made. 
On  December  4th,  plaintiff  wrote  defendant 
stating  that  he  had  advanopd  a  certain  amount 
over  that  advanced  by  defendant  and  request- 
ing the  latter  to  make  payment  equalizing  such 
excess,  or  give  notes  therefor,  to  which  defend- 
ant replied  on  December  6th,  stating  that  he 
was  not  paying  the  company's  debts  without 
security  and  a  plain  understanding  with  the 
stockholders,  and  that  he  was  surprised  that 
plaintiff  should  assume  to  advance  money  on 
his  account  without  his  consent,  as  he  was  able 
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to  do  his  own  advancing^  and  that  he  did  not 
care  to  go  any  further  with  the  deal  looking  to 
the  pnrcbase  of  a  mine  which  plaintiff  had 
stated  in  his  lettes,  in  connection  with  bis  re- 
quest for  payment  by  defendant,  that  be  was 
contemplating  purchasing  for  the  company, 
witboat  some  thorough  understanding.  Held, 
that  defendant's  letter  was  a  repudiation  of  any 
acreement  made  between  him  and  plaintiff  to 
equalize  the  advances  made  by  them,  and  a  re- 
fnsal  by  defendant  to  be  bound  thereby  In  the 
fntnre. 

[Ed.   Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  S  83.*] 
2.  Mines  and  Minbbals  (8  83*)— Rescission 

— ErracT. 

While  defendant  was  not  bound  to  con- 
tinue the  agreement  for  the  equalization  of  ad- 
Tances  between  himself  and  plaintiff  longer 
than  be  desired,  he  was  bonnd  thereby  as  to 
advances  made  after  his  letter  rescinding  the 
contract,  which  were  incurred  on  account  of 
obligations  assumed  before  his  repudiation  there- 
of, or  for  the  purpose  of  completing  the  trans- 
action begun  theretofore,  which  could  not  be 
abandoned  withont  substantial  loss. 

FEd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  83.*] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  George  H.  Hntton, 
Judge. 

Action  by  Epes  Randolph  against  Lycurgns 
Lindsay.  From  a  Judgment  for  plaintiff  and 
an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.    Reversed. 

Harris  &  Swanwlck  and  Hunsker  &  Britt, 
for  appellant.  Eugene  S.  Ives  and  Gibson, 
Trask,  Dunn  &  Crutcher,  for  respondent. 

SHAW,  J.  Appeals  by  defendant  from  the 
Judgment  and  from  an -order  denying  his  mo- 
tion for  a  new  trial. 

The  plaintiff  sued  to  recover  $26,784.62  al- 
leged to  be  due  for  money  paid  by  plaintiff 
for  the  defendant  under  two  special  con- 
tracts. It  Is  contended  by  the  appellant  that 
the  findings  as  to  the  amount  due  plaintiff 
are  not  sustalqed  by  the  evidence.    ' 

Randolph,  Lindsay,  and  one  Mackay,  ac- 
quired certain  gold  mines  in  Mexico,  which 
they  conveyed  to  a  corporation  organized  by 
them  named  the  Llanos  de  Oro  Mining  & 
Milling  Company,  with  a  capital  stock  of  |4,- 
000,000,  divided  into  400,000  shares  of  the  par 
value  of  $10  each.  In  consideration  of  the 
conveyance  of  the  mines,  the  three  parties 
received  the  entire  capital  stock  of  the  com- 
pany In  equal  shares.  In  order  to  get  the 
gold  from  the  mines,  It  was  necessary  to  ex- 
pend a  large  amount  of  money  in  the  erection 
of  a  stampmlll  and  in  development  work. 
Randolph  and  Lindsay,  as  managers  of  tbe 
company,  undertook  to  raise  the  required 
funds  by  means  of  notes  of  the  company.  It 
was  agreed  between  tbe  three  that  in  plac- 
ing these  loans  each  payee  was  to  receive, 
as  a  bonus,  four  dollars  in  stock  for  each 
dollar  loaned,  the  stock  required  for  that 
purpose  being  contributed  in  equal  amounts 
by   the   three   Interested   parties,      Mackay, 


however,  was  not  expected  to,  and  did  not, 
procure  any  loans  or  otherwise  aid  In  financ- 
ing the  concern.  The  sum  of  $446,300  was 
raised  In  this  manner  and  expended  on  the 
mines  prior  to  April  21,  1906.  The  stamp- 
mlll was  not  finished,  and  It  was  necessary  to 
raise  more  money  to  carry  the  enterprise  ^o 
completion  and  fruition.  Randolph  bad  al- 
ready advanced  for  the  company  sums 
amounting  to  $20,250.  Tbe  complaint  al- 
leges, and  the  court  finds,  that  on  or  about 
April  21,  1906,  tbe  plaintiff  and  defendant 
agreed  with  each  other  tliat  the  corporation 
should  continue  to  carry  on  Its  business  and 
plans  of  development  and  equipment,  and 
that  to  enable  it  to  do  so  they  would  advance 
for  it  tbe  necessary  funds,  share  and  share 
alike,  and  would  pay,  share  and  share  alike, 
any  and  all  debts  of  the  company  Incurred  by 
reason  of  carrying  on  its  business  and  plans 
aforesaid,  and  that  each  would  pay  to  the 
other  whatever  sum  of  money  was  necessary 
to  equalize  their  respective  advances.  It  i» 
claimed  by  the  appellant  that  this  does  not 
cover  tbe  amounts  previously  advanced  by 
Randolph,  as  aforesaid,  which  amounts  were 
Included  in  tbe  Jndgmrat.  As  we  have  con- 
eluded  that  the  Judgment  and  order  must  be 
reversed  for  other  reasons  to  be  presently 
stated,  we  need  not  consider  this  point.  We 
state  the  facts  aforesaid  because  they  tend 
to  explain  tbe  subsequent  transactions. 

In  July  or  August,  1906,  the  mill  was  com- 
pleted and  apon  a  thorough  milling  test  of 
the  ore  It  turned  out  to  be  too  poor  to  be 
worth  working.  In  other  words,  the  enter- 
prise proved  to  be  a  failure.  The  mines  were 
shut  down.  It  Is  alleged,  and  the  court,  in 
effect,  finds  that  to  meet  this  emergency  and 
retrieve  the  disaster  as  far  as  might  be,  the 
plaintiff  and  defendant,  In  October,  190(i» 
agreed  with  each  other  that  the  company 
should  explore  and  seek  for  mines  or  min- 
ing territory  in  tbe  vicinity  of  the  mill, 
which  could  be  treated  profitably  by  tbe  mill, 
or  which  could  be  purchased,  leased,  or  used 
in  connection  therewith,  and  that  they  would 
advance  to  the  company,  from  time  to  time, 
such  money  as  might  be  required  therefor, 
share  and  share  alike,  would  pay,  equally, 
all  debts  of  the  company  Incurred  in  so  do- 
ing, and  that  either  would  pay  to  tbe  other 
whatever  sums  were  necessary  to  equallsee 
between  them  the  advances  so  made  for  the 
company. 

The  findings  as  to  the  amounts  advanced 
by  Randolph  Included  the  sum  of  $23,294.82, 
composed  of  numerous  items  of  advances 
made  by  Randolph  from  December  24,  1906, 
to  July  16,  1907.  It  Is  contended  by  the  ap- 
pellant that  the  agreement  of  October,  1906. 
was  abrogated  by  him  on  December  6,  1006, 
and  that  he  Is  therefore  not  bound  to  equal- 
ize the  advances  of  Randolph  made  after  the 
said  date.  This  claim  appears  to  be  well 
founded.     On   December  4,   1906,   Randolph 
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sent  a  letter  >to  Lindsay  containing  a  state- 
ment showing  that  he,  Randolph,  had  ad- 
vanced for  the  company  to  that  date,  under 
both  agreements,  a  total  sum  of  $69,812.87, 
and  that  Lindsay  had  advanced  only  $31,230, 
Randolph's  excess  being  $38,582.87,  and  ask- 
ing Lindsay  to  advance  immediately  as  much 
to  equalize  them  as  he  could  spare,  or  to 
make  a  12-montIis'  note  for  the  difference, 
so  that  the  money  could  be  raised  on  it  for 
the  company's  use.  He  also  said  he  was  tak- 
ing st^w  to  procure  the  Cerro  'Colorado  mine 
for  the  Llanos  Company.  On  December  6, 
1906,  Lindsay  answered  by  letter,  saying,  "I 
am  not  paying  Llanos  debts  without  some  se- 
curity and  a  plain,  fair  understanding  with 
the  stockholders.  •  •  •  I  am  surprised 
that  you  should  assume  to  advance  money 
on  my  account  and  without  my  consent  I 
am  able  to  do  my  own  advancing  •  •  • 
Referring  to  the  Sierra  Colorado  mine,  would 
say,  after  your  letter  to-day,  I  do  not  care  to 
go  any  further  with  the  deal,  or  any  other 
deal,  without  some  thorough  understanding." 
This  was  a  repudiation  of  the  agreement 
which  Randolph  claimed  to  exist  and  upon 
the  faith  of  which  he  bad  been  acting.  It 
implied  a  denial  of  the  making  of  such  agree- 
ment, and  It  was,  in  eftect,  a  refusal  to  be 
bound  by  it  in  the  future.  In  bis  testimony 
Randolph  refers  to  the  letter  of  December 
6th  as  a  letter  "repudiating  all  our  arrange- 
ments." Randolph  replied  by  letter  on  De- 
cember 14,  1906,  to  the  effect  that  he  bad 
been  of  the  opinion  that  a  kind  of  copartner- 
ship was  developing  between  them,  but  that 
if  Lindsay's  Idea  of  the  relations  between 
them  was  different,  as  his  letter  indicated, 
the  various  matters  could  be  readily  ad- 
justed. There  were  no  further  negotiations 
between  them  on  the  subject  and  Lindsay 
did  not  thereafter  consent  to  be  bound  for 
any  further  advancements. 

There  is  nothing  In  the  evidence  to  explain 
the  purpose  for  which  the  subsequent  advanc- 
es by  Randolph  were  made,  except  his  gen- 
eral statement  that  the  money  was  expend- 
ed by  him  in  pursuance  of  the  agreement  of 
October,  1906,  and  for  the  lieneflt  of  the 
Llanos  Company,  and  that  in  paying  out  the 
several  sums  he  relied  on  the  promise  of 
Lindsay  to  reimburse  him  to  the  extent  nec- 
essary to  make  their  advances  equal.  If  any 
of  the  subsequent  advances  were  made  on  ac- 
count of  obligations  Incurred  before  Lind- 
say's repudiation  of  the  agreement,  or  in 
the  completion  of  enterprises  or  transactions 
begun  before,  and  which  could  not  be  stopped 
or  abandoned  without  substantial  loss,  per- 
haps Lindsay  would  be  liable  to  Randolph 
for  one-half  thereof,  under  the  agreement, 
notwithstanding  his  withdrawal  therefrom. 
As  to  such  matters,  he  could  not  withdraw 
without  a  rescission.  No  rescission  is  plead- 
ed in  the  answer  and  the  evidence  does  not 
show  an  attempt  to  rescind.    But  there  was 


nothing  in  the  agreement  that  bound  Lind- 
say to  continue  Its  existence  longer  than  be 
chose.  He  could  terminate  it  any  time  and 
thereupon  he  would  be  exempt  from  liability 
for  future  advances  by  Randolph  for  new 
deals  or  transactions.  It  was  for  Randolph 
to  prove,  if  he  could,  that  the  advances  sub- 
sequent to  December  6th  were  made  on  ac- 
count of  previous  obligations  or  previous  un- 
completed transactions  or  enterprises.  The 
evidence  is  silent  on  the  subject.  The  find- 
ing, so  far  as  these  items  are  concerned,  is 
not  sustained  by  the  evidence. 

Inasmuch  as  there  must  be  a  new  trial,  we 
consider  it  unnecessary  to  discuss  or  deter- 
mine the  other  questions  presented.  They 
may  not  arise  upon  a  second  trial,  and  the  is- 
sues may  be  changed. 

The  Judgment  and  order  are  reversed. 

We  concur:  SLOSS,  J.;  ANGELLOTTI, 
J.;   LORIGAN,  J.;   MELVIN,  J. 


(158  Cal.  740) 
In  re  CHAPMAN'S  ESTATE.  (S.  P.  6^01.) 
(Supreme  Court  of  California.     Dec.  3,  1910.) 

1.  Executors  and  Administbatobs  (S  178»)— 
Rights  of  Widow— Monthly  Allowances. 

The  court  in  probate  proceedings  ordered 
the  payment  of  $40  a  month  to  the  widow  as 
a  family  allowance,  beginning  March  6,  1907. 
The  administratrix  filed  her  final  account  on 
October  4,  1907,  and  on  February  7,  1908,  the 
court  made  a  final  order  discontinuing  the  fam- 
ily allowance,  after  October  4,  1907,  the  date 
of  the  order  settling  the  final  account,  and  on 
October  9,  1908,  the  administratrix  filed  a  sup- 
plemental account  inclading  an  item  for  family 
allowance  accruing  from  September  6,  1907,  to 
October  6,  1908.  Held,  that  the  widow  was 
entitled  to  the  monthly  allowance  for  the  month 
endmg  October  6,  1907. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  §  178. *J 

2.  exectjtors  and  adm1ni8trat0b8  (§  510*)— 
Presumptions — Insufkiciency  of   IIecord. 

Where  the  record  on  appeal  from  orders 
settling  an  administratrix's  supplemental  final 
account  and  directing  distribution  does  not  con- 
tain the  evidence  upon  which  the  court  acted 
in  discontinuing  a  family  allowance  to  the 
widow  after  October  4,  1907,  the  date  of  the 
order  settling  the  administratrix's  final  account, 
the  Supreme  Court  will  presume  that  the  fam- 
ily allowance  for  the  month  ending  October  0. 
1907.  to  which  the  widow  was  legally  entitled, 
was  included  in  the  final  account  settled  on  Oc- 
tober 4,  1907. 

[EM.  Note.— For  other  cases,  see  Ehcecutors 
and  Administrators,  Dec.  Dig.  S  510.*] 

3.  Executors  and  Aduinistbatobs  (§  194*)— 
Orders  Appealable. 

An  order  made  by  the  court  in  probate  pro- 
ceedings after  the  administratrix's  final  account 
was  settled,  discontinuing  a  monthly  family  al- 
lowance to  the  widow,  was  appeala{>le. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §  723;  Dec. 
Dig.  i  194.»] 

4.  Executors  and  Administrators  (|  510*)— 
Presumptions. 

•Since  under  Code  Civ.  Proc.  §  1704,  orders 
in  probate  proceedings  need  not  recite  the  exist- 
ence of  the  facts  upon  which  the  jurisdiction  to 
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make  them  depends,  where  the  order  discon- 
tinuing a  monthly  allowance  to  a  widow  recited 
tiiat  it  was  made  upon  good  cause,  and  the 
record  on  appeal  from  orders  settling  the  ad- 
ministratrix's supplemental  final  account  and 
directing  distribution  does  not  show  whether 
notice  was  given  the  widow  of  the  order  dis- 
continuing the  allowance,  the  rule  which  pre- 
somes  on  collateral  attack  that  the  court  bad 
jurisdiction  to  make  an  order  unless  the  con- 
trary appears  from  the  record,  applies,  so  that 
the  Supreme  Court  will  presume  that  notice 
of  sach  order  was  given  the  widow. 

(XM.  Note.— For  other  cases,  see  Bzecntors 
and  AdministratorB,  Dec.  Dis>  i  510.*] 

In  Bank..  Appeal  from  Superior  Court, 
Santa  Clara  County;  J.  B.  Welch,  Judge. 

In  the  matter  of  the  estate  of  John  Chap- 
man, deceased.  From  orders  settling  the 
supplemental  final  account,  and  directing  dis- 
tribution of  the  estate,  the  widow  appeals. 
Affirmed. 

J.  H.  Russell  and  SX  L.  Rhodes,  for  appel- 
lant.   Henry  French,  for  respondents. 

SHAW,  J.  This  Is  an  appeal  by  the  wid- 
ow of  the  deceased,  who  is  also  the  admiu- 
istratrix  of  the  estate,  from  orders  settling 
the  supplemental  final  accoimt  and  directing 
distribution.  The  only  ruling  complained  of 
Is  the  refusal  to  allow  credit  In  the  supple- 
mental account  for  the  amount  of  the  month- 
ly family  allowance  which  accrued  during 
the  period  intervening  between  the  date  of 
the  settlement  of  the  final  account  filed  with 
the  petition  for  distribution  and  the  date  of 
the  supplemental  final  account 

The  deceased  died  on  March  6,  1907,  leav- 
ing surviving  as  heirs  at  law,  besides  his 
widow,  a  sister  and  the  descendants  of  a  de- 
ceased sister.  The  widow  was  duly  appoint- 
ed administratrix  of  his  estate.  Oh  May 
31,  1907,  the  court  made  an  order  for  the 
payment  of  $40  a  month  to  the  widow,  as 
a  family  allowance,  beginning  on  March  6, 
1907.  On  September  23,  1907,  the  admlnis- 
tratrtx  filed  her  final  account,  and  a  peti- 
tion for  the  distribution  of  the^  estate,  alleg- 
ing that  the  deceased  left  no  children  or  sur- 
viving collateral  relatives  and  that  she,  as 
his  widow,  was  the  only  heir.  On  October 
4, 1907,  the  final  account  was  settled  showing 
a  balance  of  $2,741.95  for  distribution,  con- 
sisting entirely  of  money.  The  sister  and  de- 
scendants of  the  deceased  sister  appeared 
and  contested  the  petition  for  distribution, 
and  a  delay  of  one  year  ensued  before  the 
matter  of  the  contested  heirship  was  decid- 
ed. On  February  7,  1908,  the  court  made  an 
order  that  the  family  allowance  be  discon- 
tinued from  and  after  October  4,  1907,  the 
date  of  the  order  settling  the  final  accotmt. 
On  October  9,  1908,  the  widow,  as  adminls- 
tratrU,  filed  a  supplemental  account  showing 
the  expenditure  of  $73.52  in  costs  of  admin- 
istration and  claiming  credit  for  $520,  on  ac- 
count of  the  family  allowance  accruing  from 
September  6,  1907,  to  October  6,  1908.    The 


order  of  October  9,  1908,  appealed  from,  set- 
tled this  account  as  presented,  "with  the  ex- 
ception of  the  Item  for  family  allowance," 
leaving  a  balance  of  $2,668.43  which  was  or- 
dered distributed  to  the  heirs. 

On  the  facts  as  above  stated  It  would  ap- 
pear that  the  widow  was  entitled,  In  any 
event,  to  the  $40  for  the  mouth  extending 
from  September  6,  1907,  to  October  6,  1907. 
But,  as  no  bill  of  exceptions  showing  the 
evidence  upon  which  the  court  acted  Is  pre- 
sented, we  must  presume  that  the  allowance 
for  that  month  was  included  In  the  final  ac- 
count settled  on  October  4,  1907. 

The  appeal  Is  based  on  the  proposition 
that  the  order  of  February  7,  1908,  discon- 
tinuing the  family  allowance  from  and  after 
October  4,  1907,  was  absolutely  void  because 
the  court  bad  no  power  to  make  it  This  con- 
tention Is  founded  on  the  assertion  that  it 
was  made  ex  parte,  and  without  any  notice 
to  the  widow.  The  record  contains  nothing 
to  that  effect.  The  order  recites  that  it  was 
made  upon  good  cause,  but  neither  the  re- 
cital, nor  anything  else  In  the  record  before 
us,  states  anything  at  all  on  the  question 
whether  or  not  notice  thereof  was  given.  Or- 
ders In  probate  proceedings  need  not  recite 
the  existence  of  the  facts  upon  which  Juris- 
diction to  make  them  depend.  Code  Civ. 
Proc.  i  1704.  The  order  was  appealable  and 
It  has  become  final.  The  attack  upon  It  was 
and  is  wholly  collateral.  The  presumption 
In  regard  to  such  orders,  upon  such  collateral 
attack,  is  the  same  as  in  other  cases;  the 
jurisdiction  of  the  Court  to  make  them  Is 
presumed,  unless  the  contrary  appears  from 
the  record,  or  from  competent  evidence  In  a 
proper  attack.  Upon  this  record  we  must 
presume  that  the  necessary  notice  was  given, 
and  that  the  order  discontinuing  the  family 
allowance  was  valid  and  binding.  That  item 
was  therefore  properly  rejected. 

The  orders  are  affirmed. 

We  concur:  AiNGELLOTTI,  J.;  SLOSS,  J.; 
LORIGAN,  J.;   HBNSHAW,  J. 


(IBS  Cal.  131) 

POTRBRO  NTTEVO  LAND  CO.  v.  ALL  PER- 

SONS    CLAIMING    ANY    INTEREST    IN 

OR  LIEN  UPON  THE  REAL  PROPERTl' 

HEREIN   DESCRIBED,   OR   ANY   PART 

THEREOF.     (S.  F.  5,130.) 

(Supreme  Court  of  California.     Dec.  2,  1910.) 

i.  Records  (|  18*)— Lost  Records— Actions 

^^AWX  DAVITS 

St  Ex.  Sess.  1906,  c.  50  (McEnemey  act), 
creates  a  system  of  procedure  to  establish  title 
to  real  property  where  the  public  records  have 
been  destroyed,  requiring  an  affidavit  to  be  at- 
tached to  the  complaint  containing  a  full  and 
explicit  showing  of  the  period  during  which 
plaintiff  has  enjoyed  his  estate,  and  concerning 
the  person  or  persons  "from  whom  obtained," 
etc.  Held,  that  an  affidavit  merely  declaring 
that  the  title  to  the  property  was  conveyed  by 
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the  state  to  P.  In  185S,  and  b^  him  through  di- 
vers mesne  conveyances  to  plaintiff  who  was  the 
owner  and  holder  thereof,  and  has  been  for  the 
last  10  years  or  more,  did  not  fully  show  how 
long  plaintiff  had  owned  and  enjoyed  the  prop- 
erty, nor  describe  or  characterize  the  person 
from  whom  the  title  was  obtained. 

[Ed.  Note. — For  other  cases,  see  Records, 
Cent.  Dig.  $§  3fr-43 ;   Dec.  Dig.  §  18.»] 

2.  Recobds   (i  18*)  —  POSSBSSIOH  —  ACTIOW — 

LANDI.OBD  AND  TENANT— RELATION. 

St.  Ex.  Sess.  lOOG,  c.  59  (McKnemey  act), 
creates  a  system  of  procedure  to  establish  title 
to  real  property,  where  the  public  records  have 
been  destroyed,  by  any  person  who  claims  an 
estate  of  inheritance,  or  for  life  in,  and  who  is 
by  himself  or  other  person,  holding  under  him 
in  actual  or  peaceable  possession  of  any  real 
property.  Held  that,  where  certain  land  in  con- 
troversy was  granted  to  the  city  of  San  Fran- 
cisco for  99  years  by  Act  March  26.  1851  (St. 
1851,  e.  41),  and  thereafter  the  state's  reversion 
in  fee  was  conveyed  to  plaintiff's  prior  grantor 
subject  to  the  remainder  of  the  99-year  term  as 
authorized  by  Act  May  18,  1853  (St.  1853,  c. 
160),  plaintiff  held  such  an  estate  in  the  land 
as  entitled  him  to  sue  to  establish  his  title, 
though  the  technical  relation  of  landlord  and 
tenant  did  not  exist  between  plaintiff  and  those 
in  possession  holding  under  tne  term. 

[Ed.  Note.— For  other  cases,  see  Records, 
Cent.  Dig.  !§  36-43 ;    Dec.  Dig.  g  18.»] 

Melvin,  Henshaw,  and  Lorignn,  JJ.,  dissent- 
ing in  part 

In  Bank.  Appeal  from  Superior  Ourt, 
City  and  County  of  San  Francisco;  Frank 
J.  Murasky,  Judge. 

Action  by  the  Potrero  Nuero  Land  Com- 
pany against  all  persons  claiming  any  inter- 
est in  or  lien  on  certain  lands  described  in 
the  complaint.  From  a  Judgment  dismissing 
the  complaint,  plaintiff  appealed.  The  Judg- 
ment was  reversed  In  department,  after 
which  a  rehearing  was  had  in  bank,  where 
the  department's  opinion  was  disproved,  and 
the  Judgment   affirmed. 

See,  also,  155  Cal.  371,  101  Pac.  12. 

The  following  is  the  opinion  in  department 
of  Melvin,  J.  (concurred  in  by  Heushaw  and 
Lorigan,  JJ.): 

"An  action  was  commenced  under  the  so- 
called  McEnemey  act  to  establish  plaintiff's 
title  to  certain  property  in  the  city  and 
county  of  San  Francisco;  to  determine  ad- 
verse claims  to  said  realty;  and  for  general 
irellef.  Upon  motion  the  complaint  was  dis- 
missed, and  this  appeal  is  taken  from  the 
order  of  dismissal.  The  grounds  of  the  mo- 
tion were:  First,  that  the  estate  claimed 
by  plaintiff  is  not  an  estate  for  the  estab- 
lishment of  title  to  which  an  action  of  this 
kind  may  be  brought;  second,  that  plaintiff 
does  not  appear  to  be  in  the  actual  and 
peaceable  possession  by  itself  or  its  tenants 
holding  under  it,  of  the  premises  to  which 
plaintiff  seekB  to  establish  its  title;  third, 
that  the  affidavit  of  plaintiff  does  not  set 
forth  or  show  when  or  from  whom  the 
Potrero  Nuevo  Land  Company  acquired  its 
title  to  the  described  premises.  The  asserted 
title  of  plaintiff  derived  by  mesne  convey- 
ances from  one  John  Bensley  was  to  an  es- 


tate of  inheritance  In  certain  "Beach  and 
Water  Lots,'  the  complaint  alleging  that  the 
corporation  plaintiff  succeeded  to  such  title 
after  Its  sale  by  commissioners  to  Bensley 
under  the  act  of  May  18,  1853,  and  the  sup- 
plemental statute  of  May  1,  1855. 

"By  the  act  of  March  26,  1851  (St  1851, 
p.  307),  the  state  granted  to  the  city  of  San 
Francisco  the  'use  and  occupation'  of  certain 
'Beach  and  Water  Lots'  for  a  period  of  91> 
years  from  and  after  the  passage  of  the  act 
By  a  subsequent  statute  of  May  18,  1853  (St 
1853,  p.  219),  It  was  provided  that  commis- 
sioners to  be  appointed  by  the  Governor 
should  sell  the  remaining  Interest  of  the 
state  in  these  lots  'after  the  expiration  of 
the  estate  or  term  granted  or  mentioned'  in 
said  act  of  March  20,  1851.  The  act  of  1855 
(St.  1855,  c.  181)  wrought  a  change  in  the 
personnel  of  the  board  of  commissioners. 
Plaintiff  asserts  title  to  the  fee  formerly 
held  by  the  state  subject  to  the  tenancy  for 
99  years  of  the  city  and  those  deriving  title 
under  it  Defendants  claim  the  right  to  the 
'use  and  occupation'  of  various  parcels  of 
the  property  founded  upon  the  act  of  1851, 
and  some  of  them  also  declare  that  tbey 
hold  their  portions  of  the  land  In  fee. 

"The  lower  court  in  granting  the  motion 
to  dismiss  held  that,  while  idalntlff's  estate 
was  one  of  Inheritance,  it  could  not  maintain 
the  suit ;  that  in  addition  to  such  an  interest 
It  must  be  in  the  actual  and  peaceable  pos- 
session of  the  property;  that  the  grantees 
of  the  city  are  not  tenants  of  the  state  nor 
grantees  of  the  state;  and  that,  as  no  one 
will  have  possession  onder  the  reversionary 
right  of  the  state  untU  1950,  the  plaintiff 
cannot  now  be  in  occupation  of  the  property 
by  its  tenants  or  otherwise. 

"We  find  ourselves  unable  to  agree  with 
these  conclusions.  The  state  having  dis- 
posed of  the  fee,  subject  to  the  use  and  oc- 
cupation for  99  years,  its  grantees  or  their 
ultimate  successors  in  Interest  occupy  the 
exact  position  of  ownership  formerly  held  by 
the  state.  Undoubtedly,  the  city  and  Its 
successors  to  the  estate  for  years  hold  the 
property  subject  to  this  reversionary  Inter- 
est. It  makes  no  difference  that  their  term 
Is  a  very  long  one.  They  hold  the  land  sub- 
ject to  the  title  in  fee,  precisely  as  they 
would  possess  it  under  a  lease  for  a  year  or 
any  other  short  term,  because  an  estate  for 
years  is  a  leasehold  interest,  and  is  personal 
property.  Jeffers  v.  Easton,  Eldridge  &  Co., 
113  Cal.  352,  45  Pac.  680;  Summervllle  v. 
Stockton  Milling  Co.,  142  Cal.  529,  76  Pac. 
243.  To  be  sure  there  was  no  contract  of 
rental  between  plaintiff  and  defendant,  but 
the  sale  of  the  term  for  years  under  the  act 
of  March  26,  1851,  was  in  itself  a  contract 
of  rental,  and  the  state  (the  landlord)  was 
entitled  under  the  act  to  25  per  cent  of  the 
money  realized  from  such  sale;    but  aside 
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from  this  the  relation  of  landlord  and  ten- 
ant may  arise  without  rent  reserved.  Taylor 
in  hia  work  on  Landlord  and  Tenant,  {  14, 
says:  "The  relation  of  landlord  and  tenant 
subsists  by  Tlrtne  of  a  contract  express  or 
implied,  between  two  or  more  persons  for 
the  possession  of  lands  or  tenements.'  And 
Martindale  on  ConTeyandng,  |  293,  says: 
The  relation  of  landlord  and  tenant  may 
arise  by  implication  or  by  the  act  or  opera- 
tion of  law.'  Section  1  of  the  McEnerney 
act  provides  that,  'Any  person  who  claims 
an  estate  of  inheritance  or  for  life  in,  and 
who  Is  by  himself  or  his  tenant  or  other  per- 
son holding  under  him  in  the  actual  or  peace- 
able possession  of  any  real  property'  may 
bring  an  action  of  this  tdnd.  St.  Ex.  Sess. 
1906,  p.  78.  We  see  no  logical  escape  from 
the  docti-lne  that  the  relation  of  landlord 
and  tenant  exists ;  that  the  possession  of  the 
latter  is  that  of  the  former ;  and  that  appel- 
lant has  the  right  to  maintain  this  action. 

"There  is  no  merit  in  respondents'  con- 
tention that  the  motion  to  dismiss  was  prop- 
erly granted  because  appellant  failed  to  dis- 
close by  its  afBdavlt  fully  and  explicitly  the 
character  of  his  estate,  right,  title,  interest 
or  claim  in,  and  possession  of  property,  dur- 
ing what  period  the  same  has  existed  and 
from  whom  obtained.'  Section  5,  McEnerney 
Act.  The  affidavit  did  show  'that  said  title 
to  said  property  was  sold  and  conveyed  by 
the  state  of  California  to  one  John  Bensley 
in  1855,  and  by  him,  through  divers  mesne 
conveyances,  conveyed  to  said  plaintiff,  who 
is  now  the  owner  and  holder  thereof,  and 
has  been  for  the  last  ten  years.'  This,  we 
think,  was  amply  sufficient  for  the  purposes 
of  the  remedial  act  here  considered. 

"The  order  from  which  this  appeal  is  tak- 
m  is  reversed." 

A.  Everett  Ball,  for  appellant  Page,  Mc- 
Cntchen  &  Knight,  C.  Irving  Wright,  Thomas, 
Gerstle,  Frick  &  Beedy,  Stoney,  Rouleau  ft 
Stoney,  and  F.  J.  Castelhun,  for  respondents. 

HBNSHAW,  J.  Appellant  brought  Its  ac- 
tion under  the  McEnerney  act  to  establish 
its  title  to  certain  beach  and  water  lots  in 
tbe  dty  and  county  of  Snn  Francisco.  By 
the  act  of  March  26,  1851,  tbe  Legislature 
granted  to  the  city  of  San  Francisco  the  use 
and  occupation  of  said  land  for  the  term  of 
99  years  from  the  date  of  the  act  Under 
the  statute  of  May  18,  1833  (St  1853,  p.  219), 
commissioners  were  appointed  who  should 
sell,  and  did  sell,  the  remaining  Interest  of 
the  state  in  these  lots  "after  the  expiration 
of  tbe  estate  or  terra  granted  or  mentioned 
In  the  act  of  1851."  Plaintiff  is  the  purchaser 
of  tbe  fee  disposed  of  by  the  state  in  subor- 
dination to  the  99-year  term,  tenancy  or  es- 
tate, and  win  not  be  entitled  to  actu&l  posses- 
sion as  contradistinguished  from  any  construc- 
tive possession,  through  tbe  tenants  of  the  99- 
year  term,  until  juarch  26,  1950.  The  court 
112  P.— 20 


sustained  a  general  demurrer  to  the  complaint 
and  dismissed  the  action.  Plaintiff  appeals, 
and  there  are  presented  for  consideration 
two  questions:  (1)  Whether  under  the  facts 
stated  i^aintlff  had  a  possession  sufficient  to 
satisfy  the  requirements  of  tbe  McEnerney 
act  (Lofstad  V.  Murasky,  152  Cal.  64,  91 
Pac.  1008),  and  so  to  entitle  it  to  prosecute 
this  action;  and  (2)  whether  tbe  affidavit 
required  to  be  filed  with  tbe  complaint  sat- 
isfies the  act  which  exacts  that  such  affida- 
vit shall  fully  and  explicitly  set  forth  "the 
character  of  his  (plaintllTs)  estate,  right 
title,  interest  or  claim  in  and  possession  of 
the  property  during  what  period  the  same 
has  existed  and  from  whom  obtained." 

The  McEnerney  act  was  emergency  legis- 
lation, containing  certain  novel  features.'  It 
is  not  of  course,  to  be  condemned  for  these 
reasons,  but  they  are  sufficient  to  demand  of 
the  court  scrupulous  care  in  considering  the 
provisions  when  the  provisions  themselves  are 
attacked,  or  request  Is  made  that  construc- 
tion should  be  given  to  them.  For  these  rea- 
sons a  rehearing  was  granted  from  the  de- 
partment decision. 

1.  A  fandamental  provision  of  the  act  is 
that  it  is  available  only  to  such  person  as 
"by  himself  or  his  tenant  or  any  other  per- 
son holding  under  him  is  In  the  actual  and 
peaceable  possession  of  the  land."  Can  It 
be  said  that  the  relation  of  landlord  and  ten- 
ant within  the  meaning  of  the  McEnerney 
act  existe  Itetween  the  owner  of  tbe  rever- 
sionary fee  and  the  owner  of  the  99-year 
term?  In  the  very  broadest  acceptation  of 
the  meaning  of  the  phrase  "landlord  and 
tenant"  that  relationship  may  be  said  to  ex- 
ist. But  the  question  is  whether  it  exists 
within  tbe  purview  of  the  act  Thus  Smith 
in  "Landlord  and  Tenant,"  after  mention  of 
the  fact  that  under  the  common  law  every 
one  is  a  tenant  since  there  iB  no  allodial 
property,  proceeds  as  follows:  "I  need  not, 
however,  tell  you  who  must  be  all  familiar 
with  the  use  of  those  terms,  that  when  we 
speak  of  'landlord  and  tenant,'  even  among 
lawyers,  we  use  these  words  In  a  much  nar- 
rower sense  than  that  which  I  have  Just  de- 
scribed. For  instance,  when  we  use  the 
words  'landlord  and  tenant'  we  do  not  mean 
to  express  the  species  of  relation  which  sub- 
sists between  the  sovereign  and  a  subject 
for  instance,  the  Duke  of  Wellington,  who 
holds  his  estates  of  her  Majesty  by  the  serv- 
ice of  presenting  yearly  a  banner  in  lieu  of 
all  other  rente  and  services;  nor  do  we,  I 
think,  ever  intend  to  express  the  sort  of  re- 
lation that  exists  between  the  reversioner 
and  the  particular  tenanta  under  a  settlement 
where  no  rent  is  reserved  or  any  service  ren- 
dered, although  a  tenancy  doubtless  exista  be- 
tween them.  For  Instance,  if  I  convey  lands 
to  A.  In  tall,  keeping  the  reversion  myself, 
there  is  no  doubt  that  A.  becomes  my  tenant, 
though  I  reserve  not  a  sixpence  of  rent,  nor 
ask  for  any  covenant  on  his  part  to  perform 
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any  of  the  ordinary  duties  of  a  tenant,  and 
thougb  he  might  destroy  my  interest  the  next 
day  If  so  minded.  Bat  though,  as  I  have 
said,  he  is  my  tenant  hi  strict  law,  this  is 
not  the  sort  of  tenancy  we  mean  when  we  use 
the  words  'landlord  and  tenant'  It  is  very 
difficult  to  express  in  terms  the  precise  idea 
which  we  attribute  to  those  words.  But  I 
think  I  am  not  far  wrong  in  saying  that, 
when  we  speak  of  'landlord  and  tenant'  we 
have  the  notion  in  our  minds  of  a  tenancy 
limited  in  point  of  duration  within  some 
bounds  not  so  extensive  as  to  render  the  land- 
lord's Interest  practically  worthless  and  ac- 
companied by  some  remunerating  incidents  to 
the  reversion,  such  as  a  rent,  or  at  all  events 
a  fine  in  lieu  of  one,  and  also  by  certain  ob- 
ligations such  as  covenants,  or,  where  the 
tenancy  is  not  evidenced  by  some  Instrument 
under  seal,  agreements  for  the  performance 
of  the  duties  usually  required  from  persons 
taking  the  description  of  property  demised; 
and  as  these  are  the  sort  of  tenancies  which 
give  rise  to  the  great  mass  of  practical  ques- 
tions Involved  in  the  law  of  landlord  and 
tenant.  It  is  to  these  that  I  Intend  almost  ex- 
clusively to  direct  my  remarks."  And,  says 
Washburn  (Real  Property  [4th  Ed.]  315): 
"This  relation  of  landlord  and  tenant  does 
not  embrace  that  between  sovereign  and  sub- 
ject, nor  between  the  reversioner  and  him 
who  enjoys  the  particular  estate  on  which 
the  reversion  depends,  where  no  rent  is  re- 
served, although  a  kind  of  tenancy  subsists 
between  them." 

A  consideration  of  the  acts  of  the  Legis- 
lature in  disposing  of  these  beach  and  water 
lots  and  of  the  decisions  of  this  court  In  rela- 
tion thereto  make  plain,  we  think,  the  fact 
that  the  relation  of  landlord  and  tenant  in 
its  true  sense,  even  as  used  "among  lawyers" 
does  not  exist.  By  the  act  of  1851  the  state 
granted  the  use  and  occupation  of  these  lands 
to  the  city  and  county  of  San  Francisco  for 
the  term  of  99  years,  with  authorization  to 
the  city  to  sell  and  dispose  of  its  holdings, 
requiring  only  that,  upon  so  doing.  It  should 
pay  into  the  state  treasury  25  per  cent  of  the 
moneys  received  from  such  sales.  Clearly 
in  this  there  was  no  design  of  establishing 
between  the  state  and  the  city  the  relation  of 
landlord  and  tenant,  and  less  design  than  that 
relation  should  exist  between  the  state  and 
any  person  to  whom  the  city  In  turn  might 
convey  its  interest  The  subsequent  act  of 
1853  merely  empowered  commissioners  to  sell 
the  state's  interest  at  public  auction.  And 
still  less  apparent  Is  any  intent  or  design  to 
create  such  a  relationship  by  substitution  of 
the  purchaser  at  the  auction  for  the  state  of 
California.  In  Holladay  v.  Frisble,  15  Cal. 
635,  a  creditor  of  the  city  had  attached  the 
city's  Interest  In  certain  beach  and  water 
lots,  and  the  question  arose  as  to  how- the 
city's  title  to  the  90-year  term  was  affected 
by  the  provision  that  it  should  pay  one-fourth 
of  the  proceeds  of  the  property  to  the  state. 


It  was  declared  that  this  provision  created 
a  mere  contractual  obligation  upon  the  part 
of  the  city,  and  was  not  a  condition  to  the 
grant  and  that  "the  Interest  of  the  city  in 
the  beach  and  water  lot  property  is  a  legal 
estate  for  ninety-nine  years."  Such  a  deci- 
sion is  foreign  to  the  conception  that  the 
relationship  of  landlord  and  tenant  existed 
between  the  state  and  the  city.  It  is  con- 
cluded, therefore,  that  the  relation  of  land- 
lord and  tenant,  within  the  meaning  of  the 
McEnerney  act,  does  not  exist  between  the 
holder  of  the  reversionary  fee  and  the  holder 
of  the  99-year  term  in  the  beach  and  water 
lots  of  the  city  and  county  of  San  Francisco. 
And  as  the  McEnerney  act  contemplates  "ac- 
tual possession"  either  by  plaintiff,  by  his 
tenant,  or  by  some  person  holding  under  him, 
and  as  plaintiff's  possession  is  based  wholly 
upon  that  of  his  asserted  tenant  for  years, 
since  such  tenancy  does  not  exist,  it  neces- 
sarily follows  that  plaintiff  does  not  come 
within  the  purview  of  the  act,  and  is  not  enti- 
tled, therefore,  to  maintain  this  action. 

2.  The  affidavit  accompanying  the  com- 
plaint In  this  Instance  declared  merely  "that 
said  title  to  said  property  was  sold  and  con- 
veyed by  the  state  of  California  to  one  John 
Bensley  in  1855,  and  by  him  through  divers 
mesne  conveyances  conveyed  to  said  plain- 
tiff, who  is  now  the  owner  and  holder  there- 
of and  has  been  for  the  last  ten  years  and 
more."  A  requirement  of  a  full  and  explicit 
showing  of  the  period  during  which  a  plain- 
tiff has  enjoyed  his  estate,  and  a  full  and 
explicit  showing  of  the  person  or  persons 
"from  whom  obtained"  is  not  met  by  the  affi- 
davit here  presented.  To  say  that  one  has 
owned  an  estate  for  10  years  and  more  is  not 
fully  and  explicitly  showing  how  long  in  fact 
he  has  owned  and  enjoyed  it  And  a  state- 
ment that  one  acquired  title  by  "divers  mesne 
conveyances"  from  one  John  Bensley,  to 
whom  the  state  conveyed  the  property  In 
1855,  is  not  a  full  and  explicit  showing,  de- 
scription or  characterization  of  the  person 
"from  whom  obtained."  The  provision  of  the 
statute  requiring  a  full  and  complete  state- 
ment in  these  particulars  is  manifestly  de- 
signed for  the  benefit  of  the  defendants,  in 
enabling  them,  by  verifying  plaintiff's  claim, 
to  prevent  fraud  and  safeguard  their  own 
rights.  For  these  reasons  a  full  and  fair 
compliance  with  the.  provisions  is  a  just  ex- 
action from  every  plaintiff. 

For  the  foregoing  reasons,  the  judgment 
appealed  from  is  affirmed. 

I  concur:    LORIGAN,  J. 

SHAW,  J.  (concurring).  I  concur  In  the 
judgment  solely  on  the  ground  that  the  affi- 
davit accompanying  the  complaint  is  defec- 
tive as  stated  in  the  second  part  of  the  fore- 
going opinion. 

Upon  the  question  first  considered  In  the 
opinion,  I  am  unable  to  agree  with  the  conclu- 
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slon  there  reached.  The  act  Is  entitled:  "An 
act  to  proTide  for  the  establishment  and  qui- 
eting of  title  to  real  property  in  case  of  the 
loBS  or  destruction  of  public  records."  The 
first  section  limits  Its  application  to  instances 
where  the  public  records  of  titles  have  been 
lost  or  destroyed  by  "flood,  Are,  or  earth- 
qualie."  Section  18  limits  its  application, 
In  point  of  time,  to  proceedings  begun  under 
it  before  July  1,  1909,  afterwards  extended 
to  January  1,  1911.  It  Is  well  known  that 
it  -was  enacted  to  enable  persons  owning  lands 
in  -San  Francisco,  where  all  the  public  rec- 
ords had  been  destroyed  by  the  great  Are  of 
April,  1906,  to  obtain  title  of  record,  which 
would  serve  as  a  substitute  for  the  destroyed 
record  of  the  Instruments  on  which  the  title 
depended.  By  its  precise  terms,  a  part  only 
of  which  Is  quoted  in  the  foregoing  opinion, 
it  declares  that  the  relief  provided  therein 
may  be  obtained  by  "any  person  who  claims 
an  estate  of  inheritance,  or  for  life  in,  and 
who  is  by  himself  or  bis  tenant,  or  other 
person,  holding  under  him,  in  the  actual  and 
peaceable  possession  of  any  real  property" 
in  the  county.  I  agree  that  the  procedure 
prescribed  In  the  act  should  be  followed  close- 
ly. But  with  respect  to  the  persons  who  may 
obtain  Its  benefits,  I  believe  that  it  should 
receive  a  broad  and  liberal  construction,  one 
that  would  include  every  person  who  might 
be  benefited  by  the  relief  provided,  rather 
than  one  which  would  exclude  any  such  per- 
son or  class  of  persons.  The  above  language 
malces  it  applicable  to  the  case  of  any  per- 
son who  claims  an  estate  of  inheritance  and 
who,  by  himself  or  by  another  holding  under 
him.  Is  In  actual  and  peaceable  possession. 
The  relation  of  landlord  and  tenant,  in  its 
narrow  meaning,  is  not  essential.  One  may 
be  In  actual  possession  by  another  holding 
under  him,  without  that  other  person  being 
his  tenant  in  the  ordinary  sense  and  without 
the  technical  relation  of  landlord  and  tenant 
existing  between  them.  One  who  holds  a 
particular  estate  for  years  by  grant,  is,  by 
a  very  common  use  of  language,  said  to  be 
holding  under  his  grantor,  although  there 
is  no  obligation  to  i>ay  rent  in  any  form.  In 
like  manner,  he  would  be  holding  under  the 
grantee  of  the  remainder.  Such  remainder- 
man would  be  entitled  to  take  advantage  of 
the  act  to  establish  a  record  title  to  the  re- 
mainder. If  this  were  not  so,  then  every 
landowner  who  may  have  conveyed  to  an- 
other an  estate  for  years  running  beyond  the 
time  to  which  the  act  is  extended,  and  who 
has  not  reserved  any  rent  In  the  conveyance, 
Is  deprived  of  the  benefits  of  the  act. 

We  concur:    ANGELLOTTI,  J. ;  SLOSS,  J. 

MBLVIN,  J.  (dissenting).  I  dissent  and  ad- 
here to  the  department  opinion  previously 
prepared  by  me. 


(158  Cal.  702> 
SMITH  V.  CITY  OF  LOS  ANGELES  et  al. 

(L.  A.  2,240.) 

(Supreme  Court  of  California.     D«c.  1,  1910. 

On  Rehearing,  Dec.  31,  1910.) 

1.  Taxation  (|  421*)— Assessmbnt— Vauditv 
— Noncompliance  with  Statute. 

An  assessment  is  vuid  which  does  not  con- 
form to  Pol.  Code,  g  3Cr>0,  requiring  land  to  be 
listed  by  the  assessor  by  township,  range,  sec- 
tion, or  fractional  section,  and  when  it  is  not 
a  congressional  division  or  subdivision,  by  metes 
and  bounds,  or  other  description  sufficient  to 
identify  it,  giving  an  estimate  of  the  number 
of  acres,  not  exceeding  040  acres  in  each  tract. 
[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §S  72(^735;   Dec.  Dig.  {  421.*J 

2.  Public  Lands  (§  24*)— Subvet. 

Hev.  St.  I  2395  (U.  S.  Comp.  St  1901,  p. 
1471)  requires  public  lands  to  be  divided  by 
north  and  south  meridian  lines,  and  by  others 
crossing  them  at  right  angles  so  as  to  form 
townshtps  of  six  miles  square,  and  requires  the 
townships  to  be  subdivided  into  sections  con- 
taining 640  acres  each,  by  running  each  way 
parallel  lines  at  the  end  of  every  two  miles 
and  by  marking  on  each  of  such  lines  at  the  end 
of  every  mile,  requires  the  sections  to  be  num- 
bered from  1  to  3C  respectively,  and  also  re- 
quires the  plat  to  be  made  of  the  township  and 
the  fractional  part  thereof,  and  the  sulxiivisions 
thereof.  Held  that,  even  after  a  principal  me- 
ridian and  a  t>ase  line  are  established  and  the 
exterior  lines  of  the  township  8ur\'eyed,  the  sec- 
tions or  sulwections  do  not  have  a  legal  exist- 
ence, until  they  are  established  by  an  approved 
survey    under   authority   of   Congress. 

[Kd.  Note.-^or  other  cases,  see  Public  Lands, 
Cent.  Dig.  SS  31,  32;  Dec  Dig.  g  24.  •] 

3.  Taxation  (§  421*)— Assessment— loENTin- 
CATioN  OP  Land  Assisssed— Sufficienct  of 
Assessob'b  Map. 

Pol.  Code,  {  3658,  requires  the  board  of 
supervisors  to  furnish  the  assessor  with  maps, 
plat  lx)oks,  etc.,  for  the  use  of  his  office  which 
shall  show  the  private  land  owned  in  the  coun- 
ty, and,  if  surveyed  under  the  authority  of 
the  United  States,  the  divisions  and  sulMlivi- 
sions  thereof.  Section  3634  provides  that  it 
the  owner  fails  to  make  a  statement  when  re- 
quested, describing  his  land  in  parcels  and  sub- 
divisions, the  assessor  may  obtain  an  order  for 
the  survey  of  such  land,  defining  the  snlxli- 
visi(»is.  Section  3654  requires  the  map,  books, 
etc.,  to  be  returned  to  the  county  assessor's 
office  and  kept  there  for  future  reference  after 
delivery  to  the  clerk  of  the  board  of  supervisors 
for  equalizing  assessments,  and  provides  that 
in  tlie  meantime  the  map,  books,  etc.,  must  be 
left  in  his  office  for  the  inspection  of  persons 
interested.  Section  3650  requires  land  to  tie 
listed  by  the  assessor  by  township,  range,  sec- 
tion, or  fractional  section,  and  when  it  is  not 
a  congressional  division  or  subdivision,  by  metes 
and  bounds,  or  other  description  sufficient  to 
identify-  it.  The  assessor's  map  of  land  assess- 
ed, which  was  a  part  of  a  ranch,  shows  the  out- 
lines of  only  a  part  of  the  ranch,  which  were 
crossed  by  north  and  south  and  east  and  west 
lines,  dividing  the  part  platted  into  equal  sec- 
tions inside  such  outlines  and  into  fractional  sec-  - 
tions  adjacent  to  the  exterior  boundaries  there- 
of, but  such  sectional  lines  were  not  founded 
on  a  survey  by  the  owner,  assessor,  or  other- 
wise, nor  did  it  appear  that  they  corresponded 
with  the  section  lines  outside  the  ranch,  or  to 
be  located  by  any  visible  mark,  being  merely 
arbitrary  lines  drawn  thereon,  but  the  number 
of  acres  inclosed  within  some  of  the  lines  were 
marked  on  the  map.  Held,  that  the  assessor's 
map  did  not  identify  the  land  assessed  by  sec- 
tional lines,  metes  or  liounds,  or  otherwise,  the 
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sectional  lines  shown  not  representing  an  actual 
surrey ;    and  hence  the  assessment  was  void. 

[Ed.    Note,— For  other   cases,    see   Taxation, 
Cent.  Dig.  ({  720-735;    Dec.  Dig.  $  421.»] 
4.  Taxation  (|  810»)  —  Action— Soffioienct 

of  kvidekoe. 

In  an  action  to  qaiet  title  to  realty  based 
upon  title  under  a  tax  sale,  evidence  held  to 
sustain  a  finding  that  the  property  assessed  was 
not  sufficiently  identified  hy  extrinsic  evidence 
to  enable  the  owner  to  determine  from  an  in- 
spection of  the  map  what  part  of  his  land  was 
attempted  to  be  assessed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  810.*] 

6.  Taxation  (J  805*)  —  Sale  —  Redemption- 
Limitation. 

Under  Code  Civ.  Proc.  {  315,  prohibiting  a 
suit  by  the  people  in  respect  to  realty  by  rea- 
son of  the  right  or  title  of  the  people  thereto, 
unless  such  right  or  title  accrued  within  ,10 
years  before  the  action  was  begun,  an  action 
against  a  city  to  quiet  title  to  land,  claimed  to 
have  been  sold  under  a  void  tax  sale,  was  not 
void  where  less  than  five  years  had  elapsed  from 
the  date  of  the  sale  to  the  state  up  to  the  com- 
mencement of  the  action. 

[Ed.   Note.— For   other   cases,   see  Taxation, 
Dec.  Dig.  §  805.*] 
9.  Taxation  (S  627*)  —  Absessment— Ibbequ- 

LAR1TIE8— Effect. 

Under  Pol.  Code,  §  3S85,  providing  that  no 
assessment  or  act  relating  to  the  assessment  or 
collection  of  taxes  shall  be  illegal  for  informal- 
ity, or  because  it  was  not  completed  within  the 
time  required  by  law,  a  sale  of  land  for  taxes 
was  not  invalid  because  the  delinquent  tax  list 
was  published  one  day  after  the  date  required 
by  section  3704.  or  because  a  statement  attach- 
ed to  the  published  delinquent  list  was  not  veri- 
fied by  afiSdavit. 

[Ed.  Note.— For  other  rases,  see  Taxation, 
Cent  Dig.  {  1280;  Dec  Dig.  {  e27.*l 

7.  Taxation  (J  627*)— Sale— Invaiiditt. 

That  the  delinquent  list  did  not  comply 
with  the  form  prescribed  by  Pol.  Code,  f  3704, 
did  not  render  the  tax  sale  invalid. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  S  1280;   Dec.  Dig.  {  627.*] 

Beatty,  C.  J.,  dissenting. 

In  Bank.  Appeal  from  Snperior  Court, 
Los  Angeles  County;  Cbas.  Monroe,  Judge. 

AcUon  by  J.  H.  Smith  against  tl»e  City  of 
Los  Angeles  and  another.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

C.  S.  McKelvey  and  Smith,  Miller  ft  Pbelps, 
for  appellant  Leslie  R.  Hewitt,  City  Atty., 
and  Emmet  H.  Wilson,  Chief  Deputy  City 
Atty.,  for  respondent  city.  J.  W.  McKlnley, 
for  respondent  Griffiths. 

PER  CURIAM.  The  decision  of  the  Dis- 
trict Court  of  Appeal  for  the  Second  district, 
in  this  cause,  was  vacated  and  the  cause 
transferred  to  this  court,  mainly  for  the  pur- 
pose of  further  considering  the  sufficiency  of 
the  assessor's  map,  made  under  the  provi- 
sions of  section  30,">8  of  the  Political  Code, 
as  a  means  of  Identification  to  supply  the 
defects  in  the  descriptions  of  land  in  the  as- 
sessment and  the  tax  deeds.  The  trial  court 
found  that  it  was  not  sufficient  and  we  are 


satisfied  that  we  cannot  disturb  that  finding. 
The  opinion  of  Justice  Allen,  in  the  District 
Court  of  Appeal,  is  appended  hereto  and 
adopted  as  the  opinion  of  this  court 

Concerning  the  assessor's  map  we  add  the 
following:  The  section  provides  that  tlie 
board  of  supervisors  "must  provide  and  fur- 
nish the  assessor  with  the  proper  books, 
blanks,  maps  and  plat-books  for  the  use  of 
his  office.  Such  maps  and  plat-books  shall 
show  the  private  lands  owned  or  claimed  in 
the  county,  and  if  surveyed  under  the  au- 
thority of  the  United  States,  the  dlTlsions 
and  subdivisions  thereof,  with  their  acreage 
according  to  such  survey;  if  held  under 
Spanish  grant,  the  exterior  boundaries  of 
such  grants,  the  divisions  and  subdivisions, 
and  number  of  acres  claimed."  It  also  pro- 
vides that  the  state  board  of  equaliisation 
"may  require  such  map  and  plat-books  to  be 
indexed  to  show  owner's  names,  give  correct 
description  for  assessment,  show  improve- 
ments and  assessed  value." 

There  is  no  evidence  nor  claim  that  the 
state  board  ever  required  any  of  these  things. 
The  copy  of  the  map  contained  In  the  tran- 
script shows  that  it  does  not  comply  with 
suci)  requirements,  if  they  were  made,  ex- 
cept that  the  number  of  acres  inclosed  by 
some  of  the  lines  marked  thereon  are  in- 
dicated by  figures  followed  by  the  letter  "A." 
The  map  shows  the  outlines  of  a  part  of  the 
Rancho  Los  Fellz,  but  not  all  of  it  These 
are  crossed  by  nortli  and  south  lines  and  east 
and  west  lines,  dividing  the  portion  platted 
Into  squares  of  equal  size  inside  and  frac- 
tional parts  of  squares  next  to  the  exterior 
bounds.  There  is  no  evidence  that  these 
lines  are  founded  on  any  survey  or  that  the 
rancho  was  ever  surveyed  and  subdivided 
into  lots  corresponding  to  these  squares  by 
the  owner,  or  by  the  assessor,  or  at  all.  Sec- 
tion 3629  of  said  Code  authorizes  the  as- 
sessor to  exact  a  statement  from  each  land- 
owner containing  an  exact  description  of  his 
lands  in  parcels  and  subdivisions,  not  exceed- 
ing 040  acres  each.  Section  3634  provides 
that  if  the  owner  fails  to  do  this,  or  fails  to 
give  a  sufficient  description,  the  assessor 
may  obtain  from  the  superior  court  an  order 
requiring  the  county  surveyor  to  survey  the 
land  and  define  the  subdivisions  for  the  as- 
sessor. There  is  no  evidence  that  this  was 
done  or  that  the  assessor's  map  represents 
any  such  survey.  The  maps  and  plat  Itooks 
provided  for  by  section  3654  were  not  in- 
tended to  represent  any  actual  survey  or 
surveys.  The  owners  are  not  consulted  in 
their  preparation  nor  allowed  any  opportuni- 
ty to  see  that  they  are  correct,  and  they  are 
not  binding  upon  him.  They  are  mere  com- 
pilations embracing  the  entire  county  made 
under  the  direction  of  the  board  of  super- 
visors, or  by  the  assessor,  upon  such  infor 
mation  as  may  be  at  hand.  They  are  design- 
ed  merely  to  facilitate  the  business  of  the 
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office,  as  a  convenient  exblbitlon  of  all  the 
lands  In  the  county  to  which  the  officers 
can  refer  In  the  dally  routine  of  business.  It 
Is  not  shown  that  the  subdlTlsions  Indicated 
on  the  map  by  the  parallel  lines  bare  ever 
been  marked  on  the  ground,  or  that  they 
coincide  with  the  section  lines  outside  the 
i&ncho,  or  that  they  can  be  located  by  any 
visible  marks  or  monuments  or  at  all.  They 
are  mere  arbitrary  lines  drawn  on  paper  In 
some  office  without  any  reference  whatever 
to  actnal  conditions  on  the  premises.  Some 
one  has  copied  a  part  of  the  map  of  the 
lancho  attached  to  the  record  of  the  patent, 
and  has  drawn  these  lines  across  his  copy, 
80  as  to  make  a  picture  such  as  might  be 
shown  by  a  map  of  a  part  of  the  congression- 
al townships  in  which  tlie  rancho  lies,  if 
mch  townships  had  ever  been  surveyed,  sub- 
divided,  and  mapped  through  said  rancho. 
As  a  matter  of  fact,  they  never  were  so  sur- 
veyed. The  picture  has  no  counterpart  on 
the  surface  of  the  land.  It  cannot  serve  to 
Identify  the  land,  for  the  location  of  the 
tracts  indicated  cannot  be  ascertained. 

Opinion  of  the  District  Court  of  Appeal. 

The  action  was  one  instituted  by  plaintiff 
against  defendants  to  quiet  title  to  certain 
described  real  estate,  plalntifTs  title  rest- 
ing upon  sales  of  the  premises  on  account  of 
the  nonpayment  of  delinquent  taxes,  tne  va- 
lidity of  which  is  the  sole  matter  In  contro- 
versy. 

The  court  finds  that  plaintiff  had  no  right, 
title,  or  interest  In  said  property,  and  ren- 
dered Judgment  against  plaintiff  for  costs. 
From  this  Judgment,  plaintiff  appeals  upon  a 
bill  of  exceptions. 

The  facts  as  presented  by  the  record  are 
these:  The  Rancho  Los  Fellz  was  granted 
by  the  Mexican  government  in  1843  to  one 
Terdugo,  .which  grant  in  1854  was  by  the 
land  commissioners  confirmed,  and  upon  ap- 
peal from  such  confirmation  the  District 
Court  of  the  United  States  for  the  South- 
em  district  of  California,  in  its  December 
term  in  1856,  affirmed  the  decree  of  said  com- 
missioners to  the  extent  of  IV^  leagues,  the 
exterior  boundaries  whereof  were  defined  by 
the  record  of  Juridical  possession  on  file  in 
said  case,  and  the  title  of  said  Verdugo  was 
decreed  good  and  valid.  Thereafter,  tn  1871, 
a  patent  was  Issued  by  the  government  of  the 
Dnited  States  to  the  said  Verdugo  to  the 
premises  so  Included  In  said  grant  and  sub- 
sequently confirmed,  which  patent  certified 
that  a  plat  and  survey  of  said  lands  had  been 
deposited  In  the  general  land  office,  whereby 
it  appears  that  said  claim  had  been  designat- 
ed as  lot  No.  38,  in  township  1,  north  of 
range  13  west,  lot  No.  38  in  township  1,  north 
of  range  14  west,  lot  No.  38  in  township  1, 
south  of  range  13  west,  and  lot  No.  37  in 
township  1,  south  of  range  14  west,  San  Ber- 
nardino meridian,  containing  6,647.46  acres 
of  land.  A  copy  of  such  plat  and  survey  was 
attached  to  such  patent  and  made  part  there- 


of. An  examination  of  such  plat  shows  that 
the  lots  No.  38  north  of  the  base  line,  and  be- 
ing the  portion  of  the  rancho  .in  which  is  sit- 
uated the  property  in  dispute,  were  not  sur- 
veyed or  divided  into  sections.  The  only 
lines  of  survey  marked  thereon  affecting  the 
property  in  controversy  being  the  base  line, 
a  line  marking  the  southerly  boundary  of 
sections  13  and  14,  a  line  extending  souther- 
ly from  the  southerly  line  of  sections  13 
and  14  along  the  westerly  line  of  rancho  to 
a  point  at  and  below  the  southerly  limit,  and 
the  township  line  extending  north  and  south 
dividing  township  13  west  from  township  14 
west.  No  lines  marked  or  corners  appear  on 
the  map  indicating  any  survey  of  east  and 
west  lines  through  any  of  the  territory  ly- 
ing between  the  base  line  and  the  southerly 
llqe  of  sections  13  and  14,  which,  if  the  sec- 
tions were  full,  would  be  a  ^Jistance  of  three 
miles.  It  is  true  that  there  appears  upon  the 
profile  in  that  portion  marked  "lot  38"  in 
township  14  west  in  the  southerly  part  there- 
of, the  word  and  figures  "section  36,"  and 
near  the  center  thereof  "section  25,"  and 
north  of  the  northerly  line  of  the  rancho  the 
word  and  figures  marked  "section  24,"  but 
nothing  appears  as  indicating  the  dividing 
line  between  the  respective  sections.  Again, 
lot  38  in  township  1,  north  of  range  13  west, 
which  extends  from  the  base  line  northerly 
at  least  2^  miles,  and  is  almost  equal  In 
width  with  the  other  lot  38,  has  only  one  sec- 
tion marked  thereon,  being  designated  "sec- 
tion 31,"  the  area  of  which  It  is  obvious  from 
the  profile  must  exceed  in  extent  two  con- 
gressional sections.  It  further  appears  from 
the  record  that  under  these  conditions  the 
lands  in  question  were  by  the  assessor  listed 
for  taxation,  and  described  In  such  assess- 
ment and  in  all  proceedings  thereafter  lead- 
ing up  to  and  including  the  deeds  to  plain- 
tiff as  "Ro  Los  Fellz,  265  acs.  being  frac- 
tional sec.  24  T.  1.  N.  R.  14,  W."  In  one  deed, 
and  In  the  other  deed,  "Ro  Los  Fellz  599 
acs.  being  fractional  sec.  25,  T.  1.  N.  R.  14 
W."  there  having  been  a  separate  deed  for 
each  parcel.  The  taxpayer  named  in  the 
assessment  owned  at  the  time  thereof  the 
whole  of  the  Los  Fellz  rancho.  After  the  as- 
sessment for  taxation,  the  taxpayer  convey- 
ed a  large  part  of  such  rancho,  Including  the 
premises  in  controversy,  to  defendant  city, 
the  same  to  be  used  for  park  purposes,  which 
conveyance  was  made  March  5,  1898,  and  the 
defendant  city  has  ever  since  been  In  posses- 
sion thereof,  claiming  ownership  and  making 
Improvements  thereon.  The  attempted  sales 
to  the  state,  on  account  of  delinquent  taxes, 
were  made  on  July  2,  1898,  and  the  time  for 
redemption  expired  July  3,  1903.  No  re- 
demption being  made,  the  state  sold  the 
property  to  plaintiff  on  June  30,  1905.  This 
action  was  commenced  January  3,  1907,  and 
the  Judgment  herein  rendered  January  7, 
1908. 

The  principal  question  Involved  up<yi  this 
appeal  is,  Was  the  land  assessed  for  the  . 
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purpose  of  taxation  under  a  description  suf- 
ficient for  Its  IdenUflcatlon?  SecUon  3630 
of  the  Political  Code  of  this  state  provides 
that  property  shall  be  listed  by  the  assessor 
in  accordance  with  the  following  method: 
Land,  by  township,  range,  section,  or  frac- 
tional section,  and  when  such  land  Is  not 
a  congressional  division  or  subdivision,  by 
metes  and  bounds,  or  other  description  suffi- 
cient to  identify  It,  giving  an  estimate  of  the 
number  of  acres,  not  exceeding  in  each  and 
every  tract  640  acres.  Any  assessment  not 
in  conformity  with  this  section  Is  wholly 
void.  Palomares  Land  Company  v.  Los 
Angeles  County,  146  Cal.  536,  80  Pac.  931. 

It  Is  Insisted  by  appellant,  that,  fairly 
considered,  the  map  and  profile  attached  to 
Oie  patent  literally  divided  these  premises 
Into  congressional  subdivisions,  and  there- 
fore the  description  In  the  assessment  Is 
technically  correct  With  this  we  cannot 
agree.  Assuming  that,  notwithstanding  the 
particular  description  in  the  decree  of  con- 
firmation, the  record  of  Juridical  possession 
on  file  In  said  case  and  the  Intendments  In 
favor  of  every  judgment,  section  8  of  the 
act  of  July  23,  1866  (Zabriske's  Land  Laws 
of  the  United  States,  page  671),  and  not  sec- 
tions 6  and  7  of  the  act  of  1864,  apply  to 
this  grant,  and  that  it  was  the  duty  of  the 
Surveyor  General  to  cause  the  lines  of  the 
public  surveys  to  be  extended  through  such 
lands,  nevertheless,  we  think  It  clear  from 
the  plat  and  profile  that  such  survey  as 
provided  by  the  act  of  1866  was  never  In 
fact  made. 

SecUon  2395,  Rev.  St.  (U.  S.  Oomp.  St.  1901, 
p.  1471)  provides:  "The  public  lands  shall 
be  divided  by  north  and  south  lines  run  ac- 
cording to  the  true  meridian,  and  by  others 
crossing  them  at  right  angles  so  as  to  form 
townships  of  six  miles  square.  •  •  • 
Third.  The  tovmship  shall  be  subdivided  in- 
to sections  containing  as  nearly  as  may  be 
640  acres  eachy  by  running  through  the 
same  each  way  parallel  lines  at  the  end  of 
every  two  miles;  and  by  marking  on  each  of 
such  lines  at  the  end  of  every  mile.  The 
sections  shall  be  nnmbered  respectively,  be- 
ginning with  the  No.  1  In  the  northeast  sec- 
tions and  proceeding  west  and  east  alter- 
nately through  the  township  with  progres- 
sive numbers  untU  the  36  be  completed. 
•  •  •  Eighth.  •  •  •  He  shall  also 
cause  a  fair  plat  to  be  made  of  the  town- 
ships and  fractional  parts  of  townships 
contained  in  the  lands  described,  the  subdi- 
visions thereof,  and  the  mark  of  the  cor- 
ner." 

It  is  said  by  our  Supreme  Court  in  Bul- 
lock V.  Rouse,  81  Cal.  594,  22  Pac.  920: 
"Even  after  a  principal  meridian  and  a  base 
line  have  been  established,  and  the  exterior 
lines  of  the  township  have  been  surveyed, 
neither  the  sections  nor  their  subdivisions 
can  be  said  to  have  any  existence  until  the 
town^ip  Is  divided  Into  sections  and  quar- 
ter sections   by  an  approved  survey.     The 


lines  are  not  ascertained  by  the  surveyor, 
but  they  are  created.  •  •  •  The  tract 
has  no  separate  legal  Identity  until  the  sur- 
vey Is  made  and  approved  tmder  the  author- 
ity of  Congress." 

Appellant  further  contends  that,  conced- 
ing that  no  such  division  into  congressional 
subdivisions  was  ever  had,  nevertheless,  it 
was  competent  to  show  by  evidence  aliunde 
facts  from  which  the  Identity  of  the  land 
assessed  could  be  determined,  and  accord- 
ingly offered  in  evidence  a  map  prepared  for 
the  assessor  under  the  provisions  of  section 
3658,  Political  Code,  from  which  map  it 
appears  that  the  Los  Fellz  rancho  is  divided 
into  sections  not  In  conformity  with  the 
plat  attached  to  the  patent,  but  by  arbitrary 
lines,  and  not  by  fixed  congressional  dis- 
tricts, and  It  is  claimed  that  this  map  iden- 
tifies the  lands  assessed  beyond  the  possibil- 
ity of  question.  This  map  Is  not  recorded. 
There  Is  no  provision  of  law  for  Its  record, 
and  It  purports  upon  its  face  to  create  for 
the  purposes  of  assessment  that  which  does 
not  tn  fact  exist  The  rule  laid  down  In 
Best  V,  Wohlford,  144  Cal.  737,  78  Pac. 
293,  Is  that  evidence  may  be  received  for  the 
purpose  of  showing  the  sufficiency  of  Identi- 
fication, and  whether  the  description  of  the 
land  Is  sufficient  to  identify  It,  Is  a  question 
of  fact  to  be  determined  from  the  evidence 
presented  on  that  Issue;  that  parol  proof 
may  be  resorted  to  for  the  purpose  of  ap- 
plying the  terms  of  the  description  to  the 
face  of  the  earth  but  no  further,  and  that 
It  cannot  supply  any  deficiencies  In  the 
metes  and  bounds.  Applying  this  rule,  the 
assessor's  map  could  not  be  placed  upon  the 
surface  of  the  ground  for  the  purpose  of 
identifying  sections  which  did  not  In  fact 
exist  It  is  not  possible  to  make  a  descrip- 
tion of  a  tract  clear  and  definite  when  such 
tract  has  no  description  of  the .  kind  and 
character  sought  to  be  defined.  The  asses- 
sor's map  could  not  create  a  congressional 
subdivision,  and  it  contains  nothing  which 
would  establish  the  Identity  of  the  tract 
or  parcel  of  land  sought  to  be  assessed,  ei- 
ther by  metes  and  bounds  or  other  descrip- 
tive statements  designating  the  property,  so 
that  the  part  of  the  Los  Fellz  randio  sought 
to  be  charged  with  the  tax  could  be  ascer- 
tained— a  necessary  thing  In  proceedings  to 
enforce  the  collection  of  a  tax  Labs  v. 
Cooper,  107  Cal.  657,  40  Pac.  1042. 

The  trial  court  Impliedly  found  that  this 
extrinsic  evidence  offered  did  not  so  identify 
the  property  sufficiently  to  enable  the  own- 
er to  determine  from  any  inspection  of  It 
what  part  of  his  land  was  so  sought  to  be 
assessed,  and  we  think  this  finding  of  fact 
should  not  be  disturbed.  The  trial  court 
further  found  that  the  defendant  city  had 
been  In  the  quiet  and  peaceable  possession 
of  all  the  real  property  described  In  the  said 
amended  complaint  and  hereinbefore  de- 
scribed, holding  and  claiming  It  adverse  to 
plaintiff  and  adverse  to  all  other  persons  for 
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more  than  five  years  prior  to  the  commence- 
ment of  this  action.  We  think  this'  finding 
«nd  the  fact  upon  which  it  Is  based  Is  In- 
sufficient to  establish  a  prescriptive  title  In 
the  defendant  Were  it  conceded  that  the 
state  acquired  a  title  thereto  by  the  tax 
proceedings  In  the  deed  of  the  sale  for  de- 
linquent taxes,  as  against  the  state  the 
period  of  the  bar,  "section  315,  Code  Cir. 
Proa."  is  10  years,  and  as  against  the  plain- 
tiff five  years  from  the  period  of  the  ac- 
quisition of  title,  less  than  five  years  elaps- 
ing from  the  date  of  the  sale  to  the  state 
up  to  the  commencement  of  the  action,  we 
think  there  Is  no  merit  In  the  claim  of  pr^ 
scrlptive  title  alone  as  supporting  the  judg- 
ment Wilholt  V.  Tubbs,  83  CaL  287,  23 
Pac.  386. 

Respondent  further  criticises  the  proceed- 
ings of  the  officers  In  and  about  the  assess- 
ment and  sale  of  the  property  in  that  the  de- 
linquent tax  list  was  sought  to  have  been 
published  on  the  6th  day  of  June,  1898,  a 
day  succeeding  the  time  when  the  publica- 
tion Is  required  by  section  3761,  Political 
Code.  We  think  this  contention  is  answered 
In  the  case  of  Buswell  v.  Supervisors,  116 
Gal.  354.  48  Pac.  227.  where  it  U  said  "that 
the  provisions  as  to  the  time  upon  which  or 
within  which  acts  are  to  be  done  by  a  pub- 
lic officer,  regarding  the  rights  and  duties 
of  others,  are  directory  unless  the  nature 
of  the  act  or  language  of  the  Legislature 
makes  it  clear  that  the  time  fixed  is  by  way 
of  limitation,"  in  support  of  ■which,  section 
3885  of  the  Political  Code  is  cited,  which 
section  provided  that  "no  assessment  or  act 
relating  to  assessment  or  collection  of  taxes 
is  Illegal  on  account  of  Informality  or  be- 
cause the  same  was  not  completed  within 
the  time  required  by  law."  This  section, 
we  think,  applies  as  well  to  the  crltldBms 
made  on  account  of  the  fact  that  the  state- 
ment attached  to  the  published  delinquent 
list  was  not  sworn  to;  that  is  to  say,  there 
was  no  affidavit  attached  showing  Its  veri- 
fication. 

The  point  made  by  respondent  as  to  the 
form  of  the  tax  collector's  deed  has  been 
made  and  disposed  of  by  the  decision  in 
Bank  of  Lemoore  v.  Fulgham,  151  Cal.  234, 
90  Pac.  936. 

Respondent  presents  no  authority  in  sup- 
port of  its  proposition  that  the  sale  was  in- 
valid, by  reason  of  the  fact  that  the  delin- 
quent list  did  not  comply  with  the  form 
required  by  section  3764,  Political  Code. 
This  question,  we  think,  has  been  disposed 
of  In  the  case  of  Carter  t.  Osbom,  160  Cal. 
620,  88  Pac.  608. 

As  a  summary,  therefore,  we  are  of  opin- 
ion that  for  the  reason  that  the  property 
was  not  assessed  by  a  description  sufficient 
for  identification,  the  assessment  and  all  pro- 
ceedings thereunder  were  void,  and  that 
plaintiff  was  not  shown  to  have  any  title  or 


Interest  in  the  property,  and  the  finding  oi 
the  trial  court  in  that  regard  must  be  sus- 
tained. 

BEATTT,  a  J.,  not  participating. 

On  Rehearing. 
PER  CURIAM.     Rehearing  denied. 

BBATTY,  C.  J.  (dissenting).  I  have  al- 
ways been  of  the  opinion  that  the  property 
involved  in  this  action  was  sufficiently  de- 
scribed in  the  assessment,  and  but  for  the 
fact  that  I  was  absent  at  the  time  the  opin- 
ion of  the  court  was  filed,  I  should  have 
expressed  my  dissent  at  that  time. 

The  denial  of  the  petition  of  plaintiff  for 
a  rehearing  enables  me  to  record  my  dis- 
sent 

^="  (14  Cal.  A.  J93) 

WITTER  V.  REDWINB.     (Ov.  749.) 
(Court  of   Appeal,   Third   District  California. 
Oct  29,  1910.) 

i.  New  Tbial  ((  163*)— Obdkb— Opkbatior. 
Where  an  order  granting  a  new  trial  does 
not  specify  the  particular  ground  on  which  it 
is  based,  it  will  be  affirmed  if  it  can  be  justified 
on  any  of  the  grounds  urged. 

[E:d.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  H  830-332;    DecTblg.  {  163.*] 

2.  Nkw  Trial  (|  68*)— Appkal  and  Bbbob  (§ 

979«)  — GBOCNDS— iMBUmClBNCY    OF    EVI- 
DKNCB. 

The  granting  or  denying  of  a  motion  for  a 
new  trial  because  the  verdict  is  contrary  to  the 
evidence  is  largely  within  the  discretion  of  the 
trial  court,  and  its  action  will  not  be  reversed, 
unless  its  discretion  has  been  abused. 

lEd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  130;  Dec  Dig.  g  68;*  Appeal  and 
Error,  Cent  Dig.  U  3871-3873 ;  DecDig.  i  979.*  ] 

3.  New    Tbial    (|    70*)  —  iRswreiciEWCT   o» 
Evidence— Review. 

Where  a  new  trial  was  demanded  on  the 
ground  that  the  evidence  was  insufficient  to 
sustain  a  verdict  and  that  the  verdict  was  con- 
trary thereto,  the  trial  court  could  not  rest  on 
a  conflict  in  the  evidence,  but  must  weigh  the 
evidence,  and  If  the. judge  is  not  satisfied  with 
the  verdict  and  is  convinced  that  it  is  cleariy 
against  the  weight  of  the  evidence,  it  is  bis 
duty  to  set  it  aside. 

[Ed.  Note. — For  other  cases,  see  New  Trial. 
Cent  Dig.  Si  142-148;   Dec.  Dig.  f  70.*] 

Appeal  from  Superior  Court  Sonoma  Coun- 
ty; Emmet  Seawell,  Judge. 

Action  by  Von  B.  Witter  against  Georgia 
Redwlne.  From  an  order  granting  plalntitr 
a  new  trial  after  verdict  for  defendant  she 
appeals.    Affirmed. 

T.  J.  Butts,  for  appellant  Ludoi  Ful- 
welder,  for  respondent 

BUR'NETT,  J.  The  action  was  brought  to 
recover  money  claimed  to  have  been  loaned 
by  plaintiff  to  defendant  A  general  verdict 
was  rendered  by  a  jury  in  favor  of  defend- 
ant and  a  motion  by  plaintiff  for  a  new  trial 
was  granted  by  the  trial  court  From  this 
order  the  defendant  has  appealed.    The  mo- 
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tiod  was  based  upon  several  grounds,  among 
wblch  was  specified  the  insufficiency  of  the 
evidence  to  sustain  tlie  verdict.  The  order 
of  the  trial  court  was  as  follows:  "This  cause 
is  before  the  court  on  a  motion  for  a  new 
trial  on  the  grounds  of  newly  discovered  evi- 
dence and  insufficiency  of  evidence,  etc.  Tbe 
court  is  of  the  opinion  that  a  new  trial 
should  be  granted,  and  'it  Is  so  ordered." 

The  court,  as  will  be  observed,  did  not 
specify  tbe  particular  ground  upon  which  the 
order  was  based,  and  it  is  therefore  Indis- 
putable that  said  order  must  be  affirmed,  if  it 
can  be  Justified  upon  any  of  the  grounds  up- 
on which  the  motion  for  a  new  trial  was 
made.  There  can  be  no  doubt  that  the  order 
of  tbe  court  may  be  justified  upon  the  ground 
of  tbe  insufficiency  of  tbe  evidence  to  sus- 
tain the  verdict  The  rule,  as  to  this,  is 
stated  In  People  v.  Flood,  102  Cal.  332,  36 
Pac.  663,  as  follows:  "If  one  of  the  grounds 
of  the  motion  for  a  new  trial  is  tbat  It  Is 
contrary  to  evidence,  and  the  order  does  not 
specify  the  ground  upon  which  the  new  trial 
is  granted,  It  must  be  held  that.  If  there  Is 
any  ground  upon  which  it  can  be  sustained, 
it  must  be  affirmed ;  and  that,  as  tbe  grant- 
ing or  denying  a  motion  for  a  new  trial  upon 
the  ground  that  the  decision  or  verdict  was 
contrary  to  evidence  is  largely  within  tbe 
discretion  of  the  trial  court,  its  action  will 
not  be  reversed,  unless  Its  discretion  in  this 
respect  has  been  abused,  whether  this  be  tbe 
only  ground  upon  wbicb  tbe  motion  is  made, 
or  one  of  the  several  statutory  grounds." 

It  is  equally  clear  that  we  cannot  say  that 
the  court  below  abused  Its  discretion  in 
granting  the  motion  for  a  new  trial.  This 
follows  from  the  consideration  tbat  the  evi- 
dence was  confilcting,  and  we  must  assume 
that  tbe  showing  made  by  tbe  parties  carried 
conviction  to  tbe  mind  of  the  trial  judge  tbat 
the  verdict  was  wrong.  Holding  to  this  be- 
lief, It  was  the  duty  of  the  trial  court  to 
grant  tbe  motion  for  a  new  triaL  Appellant 
admits  that  "there  is  a  direct  conflict  be- 
tween tbe  testimony  of  tbe  plaintiff  and  tbe 
testimony  of  tbe  defendant,"  but  she  con- 
tends that  "the  Jury  were  the  sole  judges  of 
the  facts  and  of  the  credibility  of  the  wit- 
nesses, and  they  observed  them  and  their 
manner  of  testifying,  and  where  there  Is  a 
substantial  conflict  of  tbe  testimony,  tbe  ver- 
dict should  not  be  disturbed,  as  the  prepon- 
derance of  the  evidence  was  in  favor  of  the 
defendant"  Sbe  has.  however,  entirely  mis- 
taken tbe  rule  by  which  tbe  trial  court  is 
governed  in  reviewing  tbe  sufficiency  of  the 
evidence  on  a  motion  for  a  new  trial.  The 
question  has  been  recently  discussed  by  this 
court  in  the  case  of  Kramm  v.  Stockton  Elec- 
tric Railroad  Company,  10  Cal.  App.  271,  101 
Pac.  914,  and  therein  it  Is  held.  In  accord- 
ance with  tbe  statement  of  tbe  rule  by  tbe 
Suoreme  Court  In  various  cases,  tbat  "the 
trial  court  cannot  rest  upon  a  conflict  In  tbe 


evidence,  but  mast  weigh  and  consider  tbe 
evidence  for  both  parties,  and  determine  for 
itself  tbe  Just  conclusion  to  be  drawn  from 
it  If  tbe  judge  Is  not  satisfied  with  the  ver- 
dict, and  is  convinced  that  It  is  clearly 
against  tbe  weight  of  the  evidence.  It  is  his 
duty  to  set  it  aside,  even  though  there  may 
have  been  some  conflict  in  tbe  testimony." 
While  we  are  not  in  a  position  to  pass  upon 
the  veracity  of  the  witnesses  and  do  not  un- 
dertake to  do  so,  we  can  readily  understand 
how  the  trial  court  exercising  a  just  and 
wise  discretion,  may  have  reached  the  con- 
clusion, from  observing  tbe  manner  of  said 
witnesses  and  the  apparent  probability  of 
their  statements,  tbat  tbe  plaintiff's  testi- 
mony was  true  and  that  be  would  be  greatly 
wronged  If  the  verdict  were  permitted  to 
stand. 

There  was  a  sufficient  specification  of  the 
insufficiency  of  the  evidence,  and,  as  the  ac- 
tion of  the  court  upon  this  ground  was  war- 
ranted and  decisive  of  tbe  controversy,  the 
other  questions  incidentally  discussed  by 
counsel  need  not  be  considered. 

The  order  granting  the  motion  for  a  new 
trial  is  affirmed. 

We  concur:   CHIPMAN,  P.  J.;   HART,  J. 


(18  Idaho.  n4| 
McORANE  V.  COUNTY  OF  NEZ  PERCE. 
(Supreme  Court  of  Idaho.     Dec  1,  1010.) 

(SvlUihm  by  tfce  Cotirt.) 

1.  Elections  (|  176*)— Secrecy  of  Raixot— 

NUUBEBINO     OF     BAIXOTS— CONSTITUTIOHAX. 

Pbovisions. 

Section  1,  art  6,  of  the  Constitution  pro- 
vides tbat:  "Ail  elections  by  the  people  must 
be  by  ballot  An  absolutely  secret  ballot  is 
hereby  guaranteed,  and  it  shall  be  tbe  duty  of 
tbe  Legislature  to  enact  such  laws  as  shall 
carry  this  section  Into  effect." 

[EM.    Note.— For  other  cases,   see   Elections, 
Dec  Dig.  f  17«.»] 

2.  Elections  (|  176*)— Secbkct  of  Bailot— 
Numbering  of  Baixoxs  —  Constitutionai. 
Provisions. 

Under  the  provisions  of  section  1,  art.  6, 
of  the  state  Constittition,  It  would  not  be  with- 
in the  power  of  the  Legislature  to  authorize  and 
direct  the  numbering  of  ballots  to  be  used  at 
an  election. 

[EM.   Note.— For  other   cases,  see  Elections, 
Dec.  Dig.  I  176.*] 

8.  Blsctions  (H  104. 186*)— Secbbot  of  Bal- 
lot—Effect  OF  Distinguishing  Mabk. 
Under  the  provisions  of  section  408,  Rev. 
Codes,  "no  ballot  must  be  osed  or  coanted  at 
any  election,  except  the  legal  ballot  printed  by 
the  county  auditor,  •  •  •  and  distributed  ae- 
cordine  to  law  by  the  distributing  clerk  within 
the  polling  place.  And  no  ticket  must  be  dis- 
tributed by  the  distributing  cleric,  or  permitted 
to  be  used  by  the  election  officers,  which  has 
any  mark  or  thing  on  tbe  back  or  outside  there- 
of, whereby  It  mi^ht  be  distinguished  from  any 
other  ballot  legally  used  on   the  same  day." 

[EM.   Note.— For  other  cases,   see   Elections, 
Dec.  Dig.  n  104,  18a»] 
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4.  EixcnoRB  (JS  IM.  186*)— Seobxot  or  Bai.- 

LOT— EfFBCT   op    DiSTINODISHINa    MaBK. 

Where  an  auditor  of  a  county  furnished 
ballots  to  the  election  officers  of  the  several  pre- 
cincts of  his  county,  and  the  ballots  so  tumtsh- 
«d  luid  been  numbered  consecutively  from  1  to 
15,000,  and  the  number  contained  on  each  bal- 
lot corresponded  with  the  number  on  the  stub 
to  that  ballot,  and  the  error,  mistake,  or  wrong- 
fnl  act  in  numbering  the  ballots  was  not  known 
to  the  electors,  and  the  same  was  done  without 
their  knowledge  or  consent,  and  no  opportunity 
was  presented  to  the  electors  for  having  the 
error  corrected,  and  the  election  was  held  by 
using  such  ballots  in  the  several  precincts  of 
the  county,  the  election  will  not  be  held  void, 
either  npon  the  ground  that  the  nnnfbering  was 
an  invasion  of  the  constitutional  secrecy  of  the 
ballot  guaranteed  to  the  people  nor  upon  the 
gioand.  that  the  ballots  contained  distinguishing 
marlo. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  tf  IM,  186.*] 

8.  Elections  (|  194»)— Sbcbect  of  Ballot- 
Effect  OF  DiSTINOtTISHINO  MARK. 

The  prohibition  contained  in  section  408  of 
the  Rev.  Codes,  against  election  officers  furnish- 
ing the  electors  with  ballots  containing  distin- 
guishing marks,  is  directed  against  the  officers 
charged  with  the  preparation  and  furnishing  of 
the  ballots,  and  directs  and  commands  the  of- 
ficers as  to  the  manner  and  method  of  discharg- 
ing their  public  duties,  but  the  statute  nowhere 
prescribes  that  the  penalty  for  violating  this 
duty  or  a  failure  to  faithfully  discharge  it  shall 
be  visited  npon  the  electors,  or  avoid  the  elec- 
tion. 

[E>1.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  i  194.»1 

&  Blectiors  (f  186*)— Secbeot  of  Ballot- 
Effect  OF  DiSTINODlSHINO  MaKK. 

To  hold  that  the  numbering  of  ballots  by 
the  election  officers,  who  are  charged  with  the 
preparation  and  distribution  of  election  supplies 
ana  ballots,  has  the  effect  of  rendering  an  elec- 
tion void  wonld  place  it  within  the  power  of  the 
officers  to  disfranchise  the  entire  electorate  of 
their  county,  apd  prevent  the  holding  of  a  valid 
and  legal  election,  and  wonld  turn  this  statute 
safegaarding  the  elective  franchise  into  an  in- 
strument of  injustice  and  disfranchisement. 

[Ed.  Note.— For  other  cases,  see  Eaections, 
Dec  Dig.  {  18a»] 

7.  EJlections  (I  162*)— Secbeot  of  Ballot- 
Constitutional     Gdabantt  —  Statdtobt 

P«0  visions— PUBPOSE. 

The  purpose  of  the  constitutional  guaranty 
of  "an  absolutely  secret  ballot"  and  the  statu- 
toiy  provisions  against  "distinguishing"  marks 
on  ballots  is  not  so  much  to  prevent  marks  and 
characters  on  ballots,  whereby  it  would  be  pos- 
sible to  distinguish  the  ballot  of  a  particular 
elector,  as  it  is  the  aim  to  prevent  frand,  cor- 
ruption, intimidation,  and  oppreasion  in  elec- 
tions, and  to  so  guaid  and  hedge  about  the  in- 
dividual elector  that  he  may  vote  his  individual, 
conscientious,  and  deliberate  judgment  without 
fear  of  any  one  calling  him  to  account  therefor, 
and  to  prevent  the  corrupt  voter  from  selling 
bis  vote  and  furnishing  to  the  purchaser  satis- 
factory visual  evidence  of  the  casting  of  the 
vote,  in  accordance  with  the  contract. 

[Ed.  Note.— For  other  cases,  see  Ejections, 
Dec  Dig.  i  162.*] 

Appeal  from  District  Court,  Nez  Perce 
Coanty;    Eklgar  C.  Steele,  Judge. 

Action  by  James  B.  McGrane  against  the 
County  of  Nez  Perce.  Judgment  for  defend- 
ant, and  plaioticr  appeals.    Affirmed. 


Charles  L.  McDonald  and  Eugene  A.  Cox, 
for  appellant  D.  a  McDougall,  Atty.  Geu., 
O.  M.  Van  Duyn,  J.  H.  Peterson,  Aast.  Attys. 
Gen.,  and  Dwight  E.  Hodge,  Pros.  Atty.,  for 
respondent. 

AIl<SHIE,  J.  On  the  15tb  of  January, 
1909,  the  commissioners  of  Nez  Perce  pounty 
made  and  entered  an  order  calling  an  elec- 
tion in  the  county  of  Nez  Perce  to  determine 
wbetbw  or  not  Intoxicating  liquors  should 
be  sold  as  a  beverage  In  that  county.  The 
election  was  called  to  be  held  on  the  9th  day 
of  March  following.  Ballots  printed  under 
the  direction  of  the  county  auditor,  and  by 
him  distributed  to  the  election  officers  of  the 
several  precincts  of  the  coanty,  were  in  the 
following  form: 


1^1    I 

« 

2 


I  No.  t,m. 

\  Looal  Option  Blectlon. 

I  "Shall  the  sals  or  disposal  ot'tntoxicat- 
I  hig  liquors  ss  a  beverage  be  prohibited  In 
itha  CouDtr  of  Nes  Perce,  Idaho T" 


Tea. 


C3 


The  dotted  line  indicates  the  division  be- 
tween the  ballot  and  the  stub. 

This  ballot  compiled  with  the  requirements 
of  law,  with  the  exception  that  it  should  not 
have  been  numbered.  The  statute  (section 
405,  Rev.  Codes)  provides  for  numbering  the 
stub,  but  does  not  authorize  the  numbering 
of  the  ballot.  According  to  the  complaint, 
the  fact  that  the  ballots  bad  been  numbered 
was  not  discovered  by  the  electors  gener- 
ally, or  by  any  one  except  the  auditor  and 
printer,  and  possibly  some  of  the  election 
officers,  prior  to  the  opening  of  the  polls  on 
election  day.  The  election  was  held,  and  re- 
sulted in  3,444  Totcs  being  cast  in  favor  of 
the  proposition  submitted  and  2,612  votes 
against  It  The  record  shows  that  10,388 
qualified  electors  were  registered  and  were 
entitled  to  Tote  at  this  election,  and  that  the 
total  number  of  votes  cast  was  6,050. 

It  is  alleged  that  this  ballot  did  not  afford 
the  plaintiff  and  the  electors  generally  of 
Nez  Perce  county  the  right  of  a  secret  bal- 
lot, and  that  it  was  in  violation  of  section 
1,  art  6,  of  the  state  Constitution,  which 
provides:  "All  elections  by  the  people  must 
be  by  ballot  An  absolutely  secret  ballot  is 
hereby  guaranteed,  and  It  shall  be  the  duty 
of  the  Legislature  to  enact  such  laws  as  shall 
carry  this  section  Into  effect"  It  is  also  al- 
leged that  since  these  ballots  were  number- 
ed consecutively  from  one  to  somewhere  in 
excess  of  15,000,  and  were  distributed  in  con- 
secutive order,  it  was  possible  for  the  elec- 
tion officers  and  others  to  identify  the  ballot 
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oast  by  any  elector  and  thereby  destroy 
the  secrecy  of  the  ballot  guaranteed  to  the 
elector  by  the  Constitution.  It  Is  also  al- 
leged that  this  means  of  identification  re- 
sulted in  intimidating  some  voters,  so  that 
they  refused  to  vote  at  all,  while  others  were 
not  able  to  vote  their  deliberate  convictions 
for  fear  of  their  ballots  being  identified  and 
thereby  exposing  them  to  censure  and  ob- 
loquy from  those  who  voted  differently  or 
who  were  advocating  the  opposite  side  of  the 
question.  It  is  further  alleged  that  these 
numbers  constituted  identifying  and  distin- 
guishing marks  on  the  ballots  In  violation  of 
the  statute.     Section  408,  Rev.  Codes. 

The  defendant  demurred  to  the  complaint 
and  the  demurrer  was  overruled,  and  judg- 
ment was  thereupon  entered  against  the 
plaintiff,  from  which  this  appeal  has  been 
prosecuted. 

Now,  In  the  first  place,  the  Constitution  of 
this  state  (section  1,  art.  6,  supra)  guarantees 
to  the  electors  "an  absolutely  secret  ballot," 
and  counsel  argue  that  the  Legislature  could 
not  constitutionally  enact  an  election  law 
which  would  provide  for  and  authorize  the 
■numbering  of  ballots,  and  that  if  the  Legis- 
lature could  not  authorize  such  a  ballot,  It 
must  necessarily  follow  that  election  officers, 
exercising  the  political  power  of  the  state, 
cannot  furnish  the  electors  with  such  bal- 
lots, and  thereby  deprive  them  of  the  abso- 
lute secrecy  of  their  ballots.  This  proposi- 
tion requires  a  brief  analysis  to  detect 
whether  It  be  sound  or  faulty.  In  the  outset, 
It  Is  perfectly  safe  to  say  that  the  lieglsla- 
ture  would  have  no  authority  under  this 
constitutional  guaranty  to  require  the  num- 
bering of  the  ballots.  The  authorities  to  that 
effect  are  quite  uniform.  BrlsTiln  v.  Cleary, 
26  Minn.  107,  1  N.  W.  82.5;  Ritchie  v.  Rich- 
ards, 14  Utah,  345.  47  Pac.  079:  Williams  v. 
Stein.  38  Ind.  89,  10  Am.  Rep.  97;  Smith  v. 
Pease,  27  N.  Y.  45.  84  Am.  Dec.  242;  Paine 
on  Elections,  c.  453;  McCreary  on  Elections, 
SS  194,  1«5,  400,  and  413.  Now  that  it  must 
be  conceded  that  the  Iieglslature  could  not, 
in  the  exercise  of  its  constitutional  power, 
direct  the  numbering  of  ballots,  the  final  and 
decisive  question  recurs:  Is  an  election  val- 
id where  the  ballots  have  been  numbered 
without  the  knowledge  or  consent  of  the 
electors,  and  the  electors  themselves  are  in- 
nocent and  free  from  fault? 

The  local  option  statute  (section  10,  Laws 
1909,  p.  13)  makes  the  general  election  laws 
applicable  to  the  printing  of  tickets  and  fur- 
nishing supplies  in  connection  with  holding 
an  election.  See  Glllesby  v.  Board  of  Com'rs, 
17  Idaho,  586,  107  Pac.  71.  Section  408  of 
the  Revised  Codes  provides  that:  "No  ballot 
must  be  used  or  counted  at  any  election  ex- 
cept the  legal  ballot  printed  by  the  county 
auditor  •  •  «  and  distributed  according 
to  law  by  the  distributing  clerk  within  the 
polling  place.  And  no  ticket  must  be  dis- 
tributed by  the  distributing  clerk,  or  per- 
mitted to   be  used  by   the  election  officers, 


which  has  any  mark  or  thing  on  the  back  or 
outside  thereof  whereby  It  might  be  distin- 
guished from  any  other  ballot  legally  used 
on  the  same  day.  •  •  •  No  elector  shall 
be  permitted  to  vote  any  other  ballot  than 
the  one  be  received  from  the  distributing 
clerk."  It  Is  alleged  and  conceded  that  these 
ballots  were  furnished  by  the  county  auditor 
and  were  the  only  ballots  furnished  for  this 
election.  All  the  ballots  used  throughout  the 
county  were  open  to  the  same  objection, 
namely,  that  they  were  numbered.  No  two 
ballots  contained  the  same  number,  but  the 
numbering  was  consecutive  from  1  to  15,000. 
and  the  ballots  were  furnished  to  the  differ- 
ent precincts  in  books  of  100  each.  The  bal- 
lot In  each  Instance  contained  the  same  num- 
ber contained  on  the  stub  from  which  that 
ballot  was  taken.  Again,  it  must  be  conced- 
ed that  imder  the  provisions  of  this  statute 
(section  408),  the  auditor  was  forbidden  to 
furnish  ballots  that  were  numbered,  and  like- 
wise the  election  officers  were  forbidden  to 
distribute  to  the  electors  ballots  that  con- 
tained distinguishing  marks.  These  numbers 
were  not  on  the  back  of  the  ballots.  There 
was,  in  fact,  no  distinguishing  mark  on  the 
back  of  the  ballot;  the  numbering  was  on 
the  face  of  each  ballot  The  question  of 
numbered  ballots  has  frequently  been  before 
the  courts  of  states  where  a  secret  ballot 
is  guaranteed,  and  so  we  turn  to  the  deci- 
sions for  light  on  this  question. 

In  Farnham  v.  Boland,  134  Cal.  151,  6G 
Pac.  200,  the  Supreme  Court  of  California 
had  under  consideration  the  question  as  to 
whether  a  ballot  should  be  counted  where 
the  numbered  stub  had  been  left  attached  to 
the  ballot,  thus  furnishing  the  same  facil- 
ities for  Identifying  the  ballots  as  was  fur^ 
nished  in  this  case.  The  court  said:-  "Wc 
hold  that  these  iMillots  were  properly  count- 
ed, and  likewise  those  were  properly  counted 
which  the  officers  of  election  placed  in  the 
ballot  box  without  first  tearing  therefrom 
the  numbers  attached.  It  Is  quite  apparent 
that  these  violations  of  the  law  arose  from 
the  carelessness  of  the  election  officers.  Such 
carelessness  or  malconduct  upon  the  part  of 
those  officers  may  render  them  liable  to  se- 
vere penalties,  but  that  is  all.  The  law  as 
to  identifying  marks  refers  to  marks  made 
by  the  voter,  and  it  is  only  marks  made  by 
him  that  demand  the  rejection  of  the  ballot 
After  citing  many  cases  to  the  point,  this 
court  said  In  People  v.  Prewett  124  Cal.  13, 
56  Pac.  621:  'The  principle  underlying  these 
decisions  Is  that  the  rights  of  the  voters 
should  not  be  prejudiced  by  the  errors  or 
wrongful  acts  of  the  officers  of  election,  un- 
less it  shall  appear  that  a  fair  election  and 
an  honest  count  were  thereby  prevented.' " 

The  same  question  again  arose  In  Califor- 
nia In  the  case  of  Freshour  v.  Howard,  142 
Cal.  501,  77  Pac.  1101,  and  the  court  quoted 
with  approval  from  Farnham  v.  Boland.  and 
also  from  People  v.  Prewett,  124  Cal.  13, 
56  Pac.  621,  and  said:   "The  failure  or  neg- 
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lect,  through  Ignorance  or  carelessness  on  the 
part  of  the  precinct  election  officers,  to  re- 
move the  number  of  the  ballot,  did  not  have 
the  effect  to  make  the  ballot  illegal  on  the 
ground  of  a  distinguishing  mark  placed  there- 
on by  the  voter." 

As  late  as  1009,  the  question  of  numbered 
ballots  came  before  the  Supreme  Court  of 
New  York  in  Re  Town  of  Groton,  63  Misc. 
Hep.  370,  118  N.  Y.  Supp.  417,  over  an  elec- 
tion wherein  the  ballots  were  numbered  on 
the  back.  The  court  in  disposing  of  the  mat- 
ter said:  "These  l>allot8  were  all  alike  in 
tlie  respect  complained  of,  those  cast  for  and 
those  against  the  propositions.  The  election 
officers  counted  them  all,  determined  that 
they  were  valid;  no  one  raising  an  objection 
or  suggestion  to  the  contrary.  The  ballots 
plainly  disclosed  to  each  voter  this  defect, 
and  every  voter  could  plainly  see  the  error 
in  the  printing  of  the  l>aUot;  but  it  does 
not  appear  tliat  any  one  made  objection. 
Quite  possibly  the  voters  favoring  license, 
or  the  advocates  and  leaders  of  that  side  of 
the  questions,  thought  the  defect  woidd  tend 
to  their  advantage ;  and  perhaps  it  did.  At 
any  rate,  tliey  did  not  protest  to  the  election 
officers,  either  l)efore  or  at  the  canvass  of 
the  votes.  They  waited  until  the  votes  were 
cast  and  all  counted  and  allowed,  and  until 
ttie  result  was  declared  and  the  official  cer- 
tificate thereof  made  and  filed,  showing  a 
majority  for  'no  license,'  and  that  the  peti- 
tioner and  those  favoring  license  were  de- 
feated. Then  they  made  their  protest  and 
oomplaint  Manifestly  their  protest  should 
not  be  allowed,  unless  the  law  requires  it 
Section  88  of  the  election  law  (Laws  1890, 
p.  &47.  c.  909)  provides  for  the  correction  of 
the  ballots  when  the  error  is  timely  brought 
to  the  attention  of  the  officer  charged  with 
tile  duty  of  preparing  them.  It  cannot  be 
the  purpose  of  the  law  to  affords  an  oppor- 
tunity for  those  Interested  in  the  result  to 
proceed  to  a  vote  and  count,  without  objec- 
tion or  protest,  and  then,  when  the  result  is 
adverse  to  their  wishes,  to  give  them  an- 
other chance  upon  a  palpable  error  which 
could  have  been  corrected  had  they  called 
attention  to  it;  but.  aside  from  the  absurd- 
ity of  such  a  holding,  the  principles  enun- 
ciated in  People  ex  rel.  Hirsh  v.  Wood,  148 
X.  Y.  142,  42  N.  B.  536,  are  applicable  to  this 
proceeding  and  sufficient  to  require  a  denial 
of  this  application.  It  is  there  said  (page 
146  of  148  N.  Y.,  page  537  of  42  N.  E.):  'We 
can  conceive  of  no  principle  which  permits 
the  disfranchisement  of  innocent  voters  for 
the  mistake  or  even  the  willful  misconduct 
of  election  officers  in  performing  the  duty 
cast  upon  them.' " 

Id  Winn  v.  Blackman,  229  111.  108,  82  N. 
E.  215,  120  Am.  St  Rep.  237,  decided  In 
1907,  the  Supreme  Court  of  Illinois  was  call- 
ed upon  to  determine  what  constituted  dis- 
tinguishing marks,  as  the  same  were  con- 
tained on  ballots  used  at  a  general  election. 
In  the  course  of  a  somewhat  extended  and 


interesting  discussion  of  the  matter,  the 
court  said:  "The  dlstinguisliing  mark  pro- 
hibited by  the  law  is  such  a  mark  as  will 
separate  and  distinguish  the  particular  bal- 
lot from  other  ballots  cast  at  the  election. 
It  is  some  sort  of  a  mark  put  upon  the  ballot 
to  indicate  who  cast  it  and  to  fnmlsh  the 
means  of  evading  the  law  as  to  secrecy. 
•  •  •  In  order  to  warrant  the  rejection  of 
a  ballot  because  of  a  distinguishing  mark, 
the  court  should  be  able  to  say  tliat  such 
mark  was  placed  there  by  the  voter  for  the 
purpose  of  dlatiuguishlng  bis  ballot  from 
others." 

In  McClelland  v.  Erwin,  16  Okl.  622,  86 
Pac.  287,  the  Supreme  Court  of  Oklahoma,  in 
considering  what  constituted  a  distinguish- 
ing mark  made  on  a  ballot  said:  "We  think 
that  to  constitute  a  distinguishing  mark,  the 
mark,  whether  made  by  the  use  of  a  letter, 
figure,  or  character,  should  be  such  a  mark 
as  shows  an  Intention  on  the  part  of  the 
voter  to  identify  or  distinguish  his  particular 
ballot  from  others  of  this  class,  and  any 
mark  inadvertently  made  on  a  ballot,  or 
made  through  carelessness  or  Ignorance, 
which  does  not  show  upon  the  face  of  the 
ballot  tliat  such  mark  was  made  with  the 
intentloi;  of  distinguishing  that  ballot  from 
others  of  the  same  class,  or  that  that  result 
would  be  accomplished  by  the  mark,  should 
not  be  treated  as  a  distinguishing  mark. 
Human  experience  teaches  us  that  It  is  often 
very  difficult  to  preserve  absolute  cleanness 
and  neatness  of  the  ballot ;  that  in  marking 
the  various  names  on  the  ballot  with  the  de- 
vice provided  by  the  election  officers,  a  man 
will,  through  inadvertence  or  carelessness, 
place  a  stamp  where  it  Is  not  intended  to  be, 
and  on  discovering  the  error  will  immediate- 
ly correct  It,  and  at  the  same  time  this  inad- 
vertent or  careless  marking  will  not  be  done 
with  the  Intention  of  Identifying  this  partic- 
ular ballot  nor  will  such  be  the  result,  nor 
do  we  think  that  the  law  should  be  so . 
strictly  construed  as  to  render.  In  the  ab- 
sence of  fraud,  such  a  l>aUot  illegal." 

The  same  court  as  late  as  1008,  In  Town 
of  Eufaula  V.  Gibson,  22  Okl.  507,  08  Pac. 
565,  quoted  and  approved  the  foregoing  lan- 
guage from  the  McClelland  Case,  and  In 
course  of  the  opinion  added  the  following 
observation:  "A  voter  ought  not  to  be  dis- 
franchised and  his  ballot  rejected'  where,  as 
in  this  case,  an  election  official  improperly 
marks  or  numbers  it  when  It  Is  not  shown 
when  It  was  done,  or  ttiat  it  was  done  with 
the  connivance,  consent,  or  kpowledge  of  the 
voter,  and  for  the  purpose  of  distinguish- 
ing It" 

Connecticut  was  one  of  the  first  states  of 
the  Union  to  adopt  what  is  popularly  known 
as  the  Australian  ballot  system,  and  In  view 
of  that  fact  It  is  worth  while  observing  that 
in  the  case  of  Goughlin  v.  McElroy,  72  Conn. 
99,  43  AU.  854,  77  Am.  St  Rep.  301,  the 
court  In  considering  distinguishing  marks  af- 
fecting the  secrecy  of  the  ballot,  said:    "Marks 
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upon  the  face  of  ballots,  which  appear  or  are 
shown  to  hare  been  made  accidentally  and 
not  for  the  purpose  of  indicating  the  voter, 
and  changes  for  the  existence  of  whlcli  a  rea- 
sonable explanation  consistent  with  honesty 
and  good  faith  either  appears  upon  the  face 
of  the  ballot  or  Is  shown  by  proof,  do  not 
render  the  ballots  void."  And  to  the  same 
effect  was  the  holding  of  the  Supreme  Court 
of  Nebraska  In  State  t.  Russell.  34  Neb.  116, 
51  N.  W.  465,  15  L.  R.  A.  740,  33  Am.  St.  Rep. 
625,  wherein  it  was  said:  "It  is  not  every 
mark  by  means  of  which  a  ballot  might  sub- 
sequently be  Identified  which  is  a  violation  of 
the  statute.  The  marlc  prohibited  by  law  is 
such  a  one,  whether  letters,  figures,  or  char- 
acters, as  shows  an  Intention  on  the  part 
of  the  voter  to  distinguish  bis  particular  bal- 
lot from  others  of  Its  class,  and  not  one  that 
is  common  to  and  not  distinguishable  from 
others  of  a  designated  class."  In  Pennington 
▼.  Hare,  60  Minn.  146,  62  N.  W.  116,  the  Su- 
preme Court  of  Minnesota  says:  "In  the 
eighth  precinct  of  the  ward,  03  ballots  were 
cast  and  counted  for  the  appellant,  and  42 
for  the  respondent,  which  had  been  numbered 
without  the  knowledge  of  the  electors  casting 
them,  by  the  judges  of  election,  by  reason  of 
a  misunderstanding  of  the  law  on  their  part. 
These  ballots  were  properly  counted  for  the 
respective  parties.  To  hold  otherwise  would 
place  it  in  the  power  of  the  election  officers 
to  disfranchise  electors  at  their  pleasure." 
See  Parker  v.  Hughes,  64  Kan.  216,  67  Pac. 
637,  66  L.  R.  A.  275,  91  Am.  St.  Rep.  216; 
Perkins  v.  Bertrand,  192  111.  68,  61  N.  E.  405, 
85  Am.  St.  Rep.  315;  Carwlle  v.  Jones,  38 
Mont  690,  101  Pac.  153 ;  People  v.  Wood,  148 
N.  Y.  142,  42  N.  E.  536;  Peabody  v.  Burch, 
75  Kan.  543,  89  Pac.  1016. 

Authorities  might  be  multiplied  to  the  fore- 
going effect,  and  It  will  be  noted  from  an 
examination  of  them  that  while  they  all  hold 
that  numbering  or  other  distinguishing  marks 
.  on  a  ballot  is  contrary  to  both  the  letter  and 
spirit  of  the  law  guaranteeing  a  secret  bal- 
lot, nevertheless  this  alone  will  not  Justify 
the  rejection  of  the  ballot  upon  the  canvass 
of  votes,  unless  it  appears  that  the  numbers 
were  placed  there  either  by  the  voter  for  the 
purpose  of  designating  and  distinguishing  his 
vote,  or  by  some  one  else,  with  his  knowledge 
and  consent,  and  with  the  Intention  of  ac- 
complishing such  purpose. 

While  our  statute  (section  408,  supra)  pro- 
hibits the  election  officers  furnlsblng  or  dis- 
tributing ballots  containing  such  distinguish- 
ing marks,  thes  have  nevertheless  done  that 
very  thing  in  connection  with  holding  the 
election  now  under  contest.  It  is  not  difficult 
to  say  in  advance  of  their  action  what  they 
should  have  done  and  should  not  have  done 
The  law  is  clear,  and  it  was  the  unmistaka- 
ble duty  of  the  officers  to  follow  its  man- 
dates, but  we  are  now  confronted  with  a  con- 
dition and  not  a  theory.  They  liave  acted, 
and  the  election  has  been  held.  The  electors 
have  cast  their  votes.    The  electors  have  al- 


ready been  subjected  to  the  predicament  of 
casting  their  votes  under  circumstances 
which,  at  least,  rendered  it  possible  for  the 
secrecy  of  tbelr  ballots  to  be  Invaded.  This 
was  done  solely  by  and  through  either  the 
negligence  or  wrongful  act  of  the  printer  or 
officers  charged  with  the  preparation  and  fur- 
nishing of  the  ballots.  The  law  does  not  say 
that  an  election  shall  be  void  under  such 
circumstances.  It  does  not  speak  of  the  con- 
dition after  it  has  arisen,  but  contains  direc- 
tions and  commands  to  the  officers  as  to 
how  they  shall  act  and  these  directions  and 
commands  are  given  in  advance  of  the  elec- 
tion. After  all  these  things  have  occurred, 
the  question  arises  as  to  whether  the  court 
shall  visit  the  results  and  penalties  of  the 
negligence  or  wrongdoing  of  the  election  of- 
ficers upon  the  Innocent  electors  and  declare 
their  votes  Illegal  and  the  election  void,  and 
thereby  rob  the  people  of  their  right  of  suf- 
frage until  the  time  arrives  for  another  elec- 
tion. The  question  is  simply  reduced  to  this: 
Shall  the  electors  be  visited  with  two  inva- 
sions of  their  rights  instead  of  one?  Shall 
they  be  deprived  of  the  right  of  suffrage  for 
the  time  being,  because  their  officers  have 
acted  negligently  or  wrongfully  In  the  prep- 
aration of  ballots,  or  shall  the  election  be 
sustained  and  the  penalties,  if  any,  be  visited 
upon  the  parties  responsible  for  the  errors  or 
wrongs  which  have  been  committed?  The 
same  rule  that  will  apply  to  numbered  bal- 
lots in  this  election  will  necessarily  apply  in 
a  general  election.  Now,  if  a  general  elec- 
tion is  to  be  held  void  on  account  of  such 
an  error  on  the  part  of  the  election  officers, 
which  extended  throughout  the  county  and 
into  every  precinct  thereof,  we  would  have 
the  anomalous  condition  of  the  officers  of  a 
county,  who  might  not  have  succeeded  in  be- 
ing renominated  for  their  respective  offices, 
or  who  feared  they  might  not  be  re-elected, 
furnishing  the  electors  with  numbered  bal- 
lots, so  as  to  avoid  the  entire  election,  and 
thereby  enable  the  officers  to  hold  over  for 
two  years  in  the  very  offices  for  which  the 
election  is  being  held  to  elect  their  successors. 
This  would  be  allowing  the  officers  to  prof- 
It  by  their  own  mistake  or  wrong,  and  plac- 
ing a  double  penalty  upon  the  people.  Un- 
der the  laws  of  this  state,  a  general  election 
can  only  be  held  biennially,  and  so,  if  it  is  not 
held  on  the  day  fixed  by  law,  there  will  be 
no  other  general  election  for  two  years  there- 
after, and  in  the  meanwhile  the  old  officers 
will  hold  until  their  successors  are  elected 
and  qualified.    Section  32a,  Rev.  Codes. 

While  we  are  obliged  to  condemn  in  un- 
qualified terms  the  ballots  used  in  this  elec- 
tion, and  hold  that  they  were  not  in  con- 
formity with  law  in  that  they  were  num- 
bered, we  also  hold  that  the  electors  of  Nes 
Perce  county  were  not  chargeable  with  this 
error  or  mistake,  and  that  the  wrong  of  the 
officers  cannot  be  visited  upon  the  electors, 
80  as  to  deprive  them  of  the  right  of  suffrage, 
where  the  electors  themselves  have  not  been 
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parties  to  the  wrong.  Two  wrongs  will  no 
more  make  a  right  in  law  and  government 
than  in  morals.  To  follow  up  the  wrongful 
preparation  of  ballots  with  setting  aside  the 
dection  would  only  be  adding  another  in- 
■  Jury  to  an  already  outraged  electorate. 
Attention  Is  also  called  to  the  provisions  of 
section  407  of  the  Revised  Codes,  which  pro- 
vides as  follows :  "Whenever  it  shall  appear 
by  a£Bdavit  that  an  error  or  admission  has  oc- 
curred in  the  publication  of  the  names  or  de- 
scriptions of  the  candidates  nominated  for  of- 
fice, or  in  the  printing  of  the  tickets,  the  pro- 
bate conrt  of  the  county  may,  upon  aptdica- 
tlon  of  any  elector,  by  order,  require  the  coun- 
ty auditor  or  municipal  clerk  to  correct  such 
error,  or  to  show  cause  why  such  error  should 
not  be  corrected."  This  section  provides  for 
the  correction  of  just  such  errors  as  occurred 
In  this  case,  on  application  to  the  probate 
Judge  of  the  county.  Of  course,  according  to 
the  allegations  of  the  complaint,  the  electors 
did  not  discover  the  error  until  the  polls  had 
<^)ened,  and,  of  course,  the  provisions  of  this 
section  wonld  not  have  been  available  to  ac- 
complish any  real  results  at  this  present  elec- 
tion. It  does  show,  however,  that  the  pur- 
pose of  the  lawmakers  was  to  provide  for  cor- 
recting such  errors  and  mistakes  as  this  that 
might  occur  in  the  preparation  of  ballots. 

At  this  point,  it  is  well  to  observe  that  no 
contention  is  made  that  the  secrecy  of  the 
ballot  of  any  elector  was  actually  invaded, 
or  that  the  vote  of  any  person  has  been  in 
fact  identified  or  disclosed.  The  whole  com- 
plaint made  is  that  it  was  rendered  possible, 
and  not  that  the  thing  was  actually  accom- 
plished, nor  is  it  contended  that  it  was  done 
with  a  purpose  of  Invading  the  secrecy  of  the 
ballot,  or  that  the  printer  who  printed  the 
ballots  or  the  officers  who  furnished  them  did 
so  wrongfully,  intentionally,  or  criminally,  or 
that  It  was  anything  other  than  a  negligent 
act  or  mistake.  While  the  Constitution  guar- 
antees "an  absolutely  secret  ballot,"  it  is  nev- 
ertheless true  that  "absolute"  secrecy  Is  prac- 
ticaUy  impossible  under  the  prevailing  meth- 
od of  printed  ballots,  which  are  delivered  to 
the  elector  and  which  he  is  permitted  to  han- 
dle, and  on  which  he  may  mark  his  choice 
with  a  pencil.  The  law  tells  him  Just  where 
and  how  he  shall  mark  his  choice  of  candi- 
dates, and  the  statute  of  this  state  also  di- 
rects that  there  shall  be  a  blank  column  print- 
ed on  the  ballot  wherein  the  elector  can  write 
the  names  of  any  persons  he  desires  for  any 
particular  ofllees,  and  It  is  also  true  that  in 
many  of  the  precincts  of  the  several  counties 
no  nominations  for  precinct  officers  are  usu- 
ally made,  and  the  electors  are  authorized  to 
write  upon  the  ballot  in  the  proper  place  their 
choice  for  Justices  of  the  peace  and  constable. 
Kow,  It  is  quite  clear  that  the  handwriting 
of  almost  any  elector  may  be  identified,  not 
only  by  the  person  himself,  but  by  others 
who  are  acquainted  and  familiar  with  his 


handwriting.  It  Is  not  only  true  that  identifi- 
cation may  be  had  through  this  means,  but 
it  may  be  made  by  the  manner  or  method  of 
marking  the  ballot,  and  yet  those  marks  may 
have  been  made  in  substantial  compliance 
with  the  statute.  Again,  the  man  fresh  from 
the  field,  the  forge,  the  carpenter  shop,  or  the 
mason's  trade,  may  leave  the  Imprint  of  his 
fingers  on  bis  ballot,  so  that  not  only  he,  but 
the  election  officers  and  bystanders,  may  be 
able  to  identify  the  ballot,  and  still  this  has 
been  done  unintentionally  and  innocently, 
and  without  any  purpose  or  intent  of  leaving 
distinguishing  marks  upon  the  ballot  The 
purpose  of  the  law  in  pronouncing  against 
distinguishing  marks  and  requiring  secrecy 
was  to  guard  against  the  corrupt  voter  selling 
and  delivering  his  vote  to  the  vote  purchaser, 
BO  that  he  might  not  identify  the  article  that 
he  was  selling  to  the  purchaser.  A  man  who 
will  corrupt  a  voter  will  not  trust  to  the  mere 
word  of  that  voter  as  to  whether  be  bos  de- 
livered the  vote  according  to  contract.  He 
will  want  some  visual  evidence  of  the  per- 
formance of  the  contract  before  he  parts  with 
the  consideration.  These  are  some  of  the 
things  the  law  intends  to  protect  the  people 
at  large  against,  and  at  the  same  time  it  In- 
tends to  guard  the  individual  elector  from  in- 
timidation and  undue  Influence  and  greater 
temptation  than  he  is  able  to  withstand.  It 
leaves  the  voter  so  that  he  does  not  run  the 
risk  of  losing  a  position,  being  thrown  out  of 
employment,  or  subjected  to  various  annoy- 
ances on  account  of  having  cast  his  vote  in 
a  given  way,  or  having  failed  to  vote  as  he 
had  promised  to  do.  Under  this  method, 
there  is  no  way  of  knowing  whether  he  will 
rote  as  he  promises,  and  but  little  induce- 
ment for  extracting  from  him  a  promise  at 
all. 

We  conclude  that  the  judgment  of  the  trial 
court  should  be  affirmed,  and  it  Is  so  ordered. 
Costs  awarded  in  favor  of  respondent 

SULLIVAN,  0.  J.,  concurs. 


(U  Idaho.  43) 
McDANIEL  et  al.  v.  MOORB. 
(Supreme -Court  of  Idaho.     Dec.  10,  1910.) 

(Syllabus  ly  the  Court.) 

1.  Mines  and  Minbbai.s  (J  23*)— Assessment 
Work— Rights  of  Co-Ownebs. 

Under  the  proTlsions  of  section  2324,  Rev. 
St  U.  S.  (U.  S.  Comp.  St  1901,  p.  1426)  where 
a  co-owner  of  a  mining  claim  fails  to  do  bis  as- 
sessment work  or  fails  to  contribute  his  pro- 
portion of  the  expenditure  required  in  doinir 
such  work,  bis  co-owners  who  nave  performed 
the  labor  may  give  such  delinquent  personal 
notice  in'  writmg  or  by  publication,  as  provid- 
ed in  said  statute,  and  if  at  the  expiration  of 
90  days  such  delinquent  should  fail .  or  refuse 
to  contribute  his  proportion  of  such  expendi- 
ture, his  interest  in  the  claim  shall  become  the 
property  of  his  co-owners  who  made  such  ex- 
penditures, and  the  defaulting  co-owner  is  not 
personally  responsible  for  any  part  of  the  as- 
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sessment   work,   under  the   provisioDS   of  said 
section. 

fEd.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  EHg.  H  51-59;  Dec.  Dig.  { 
23.*] 

2.  Mings  and  Minebals  (§  23*)  —  Iicfbove- 
MENTS— Liability  of  Cotenants. 

There  is  no  implied  contractual  relation  be- 
tween  cotenants  and  tenants  in  common,  and 
one  cotenant  cannot  bind  the  other  without  his 
consent  for  the  expenses  incurred  in  develop- 
ing or  improving  their  common  mining  prop- 
erty ;  but  the  delinquent  cotenant  may  ratity 
such  expenditure,  and  thereby  become  liable 
for  his  proportional  part  thereof. 

[E^.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  f  23.*] 

3.  Appeal  and  Ebbob  (§  171*)— Mines  and 
Mjnebals  di  38,  44*)  —  Review  —  Assess- 
ment  WoBK— Patents. 

The  issues  made  by  the  pleadings  were, 
whether  the  defendant  bad  performed  or  paid 
his  part  of  the  assessment  work  on  said  mining 
claim,  and  whether  a  patent  was  issued  to  all 
of  the  parties  to  this  suit  for  said  mining  claim 
by  the  government,  and  tliis  appeal  must  be 
decided  upon  the  theory  of  the  case  made  by  the 
pleading  and  proof.  Held,  that  the  evidence 
shows  or  tends  to  show  that  the  defendant  fail- 
ed to  pay  for  his  proportional  part  of  the  as- 
sessment work,  at  least  for  the  years  1904  and 
1905,  and  for  his  proportional  part  of  the  ex- 
pense of  procuring  a  patent,  ana  the  presump- 
tion arising  from  the  issuance  of  a  patent  is 
that  all  of  the  requirements  of  the  law  in  re- 
gard to  its  issuance  have  been  complied  with. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SiS  1053-1069,  llt>l-1165; 
Dec.  Die.  f  171;*  Mines  and  Minerals,  Cent. 
Dig.  i  130;   Dec  Dig.  SI  38,  44.*] 

4.  Mines  and  Minebals  (§  38*)— Assessment 

WOHK— lylABILITY   OF    CO-OWNEBS. 

Held,  that  the  evidence  tends  to  establish 
that  there  was  an  implied  promise  on  the  part 
of  the  defendant  to  pay  his  proportionate  part 
of  said  expenses. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  f  38.*] 

5.  Tbial  (J  165*)— Application  fob  Nonsuit. 

On  application  for  a  nonsuit,  the  defend- 
ant is  deemed  to  admit  all  of  the  facts  which 
the  evidence  tends  to  prove. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  iS  373,  374;    Dec.  Dig.  t  165.*] 

Appeal  from  District  Court,  Idaho  County ; 
Ed^r  C.  Steele,  Judge. 

Action  by  S.  C.  McDanlel  and  others 
against  A.  W.  Moore.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.  Reversed  and  re- 
manded. 

li.  Vineyard,  for  appellants.  W.  n.  Cas- 
ady,  for  respondent. 

SULLIVAN,  C.  J.  This  action  was  brought 
to  recover  $215.55  with  interest  thereon  at 
the  rate  of  7  per  cent.,  one-third  of  the  total 
cost  and  expense  of  doing  assessment  work 
upon  the  Tennessee  lode  mining  claim  sit- 
uated in  Robbins  mining  district  In  Idaho 
county,  and  of  procuring  a  patent  from  the 
United  States  for  said  mining  claim. 

The  answer  admits  that  the  defendant  Is 
the  owner  of  an  undivided  one-third  Interest 
in  said  lode  mining  claim  and  denies  that  the 
plaintiffs  laid  out  or  expended  for  assess- 


ment work  on  said  mining  claim  any  sum 
whatever;  denies  that  defendant  ever  au- 
thorized plaintiffs  to  procure  a  patent  from 
the  government  for  said  mining  claim  and 
avers  that  defendant  performed  bis  propor- 
tion of  the  annual  assessment  work  upon  said 
mining  claim  for  the  three  years  mentioned 
in  said  complaint.  Upon  the  issues  thus 
made  the  cause  was  tried  by  the  court  with 
a  jury.  Plaintiff  McDanlel  testified  on  be- 
half of  appeUants  that  the  respondent  Moore 
owned  one-third  of  said  mining  claim ;  that 
he  and  Wadham,  as  coplaintiffs,  expended  on 
said  claim  for  the  years  1903,  1904,  and  1905, 
?100  for  each  year ;  that  they  thereafter  pro- 
cured a  patent  from  the  government,  and 
that  the  cost  of  said  patent,  amounting  to 
$345.65,  was  paid  by  himself  and  coplaintiff ; 
that  the  defendant  Moore  had  refused  to  pay 
any  part  of  said  expenses  and  refused  to 
have  anything  to  do  with  the  patent  proceed- 
ings, stating  that  "he  didn't  care  to;  that 
there  was  not  $500  worth  of  work  done  on 
said  claim."  The  deposition  of  plaintiff  Wad- 
ham  was  introduced  on  the  trial,  in  which  he 
testified  that  said  mining  claim  bad  been  pat- 
ented and  was  patented  at  the  expense  of 
McDanlel  and  himself;  that  witness  bad 
paid  $248.90  for  patent  expenses;  that  the 
defendant  Moore  never  contributed  or  paid 
any  part  of  this  money  for  the  patent  On 
cross-examination  he  testified  that  defendant 
Moore  never  agreed  nor  consented  to  the 
procurement  of  the  United  States  patent  for 
said  mining  claim  and  did  not  to  bis  knowl- 
edge protest  against  its  procurement;  tliat 
he  never  made  any  objections  to  the  patent 
proceedings;  that  defendant  Moore  did  his 
proportion  of  the  annual  labor  for  1903,  but 
did  not  do  bis  proportion  for  1904  and  1905. 
Plaintiffs'  counsel  thereupon  Introduced  and 
read  In  evidence  the  patent  of  the  govern- 
ment of  the  United  States  to  C.  V.  Wadham, 
S.  C.  McDanlel,  and  A.  W.  Moore  for  the 
Tennessee  lode  mining  dalm,  dated  Decem- 
ber 16, 1907,  which  patent  describes  the  claim 
and  states  that  the  patentees  bad  duly  en- 
tered the  claim  and  had  paid  for  the  same  as 
required  by  law,  and  had  fully  complied  In 
all  respects  with  the  law  In  procuring  said 
patent.  Said  patent  is  duly  recorded  in  the 
record  of  patents  in  the  recorder's  office  of 
Idaho  county.  Thereupon  plaintiffs  rested. 
Counsel  for  respondent  moved  the  court  for 
a  judgment  of  nonsuit,  which  motion  was 
sustained  and  judgment  of  nonsuit  entered. 
This  appeal  Is  from  the  Judgment. 

The  first  error  assigned  is,  that  the  court 
erred  in  granting  the  motion  for  a  nonsuit. 
It  is  contended  by  counsel  for  appellant  that 
the  evidence  shows  the  plaintiff  expended 
$645.65  In  order  to  hold  and  patent  said  min- 
ing claim,  one-third  of  which  the  defendant 
is  liable  for,  provided  the  evidence  was  rele- 
vant and  competent  to  prove  an  Implied  lia- 
bility against  the  defendant  Moore  for  money 
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paid  for  annnal  work  done  on  said  mining 
daiin  and  to  procure  a  patent  therefor  In  his 
interest,  and  for  his  t>eneflt  as  a  co-owner  of 
the  claim.  The  question  presented  Is:  Was 
the  evidence  given  on  behalf  of  the  plaintiffs 
relevant  and  competent  to  support  an  implied 
liability  against  Moore,  the  defendant? 

It  is  contended  by  counsel  for  respondent 
that  respondent  cannot  be  held  responsible 
for  the  assessment  work  on  an  unpatented 
mining  claim,  and  that  the  remedy  pointed 
out  by  section  2324,  Rev.  St.  U.  S.  (U.  S. 
Comp.  St  1901,  p.  1426)  is  the  exclusive  rem- 
edy In  such  cases;  that  the  defaulting  co- 
owner  is  not  personally  responsible  for  any 
port  of  the  assessment  work.  As  a  general 
proposition,  that  is  true.  Counsel  also  con- 
tends that  there  is  no  implied  contractual  re- 
lation between  cotenants  and  tenants  in  com- 
mon; that  one  cotenant  cannot  bind  the 
other  without  his  consent  for  the  expense  in- 
curred In  developing  and  Improving  the  com- 
mon property,  but  must  recoup,  if  at  all, 
from  the  profits  derived  from  the  property. 
As  a  general  proposition,  that  contention  is 
correct 

In  Welland  v.  Williams,  21  Nev.  230,  29 
Pac  '403,  the  court  had  under  consideration 
the  liability  of  a  cotenant  for  the  cost  of  im- 
provements put  upon  the  common  property, 
and  In  the  coarse  of  the  opinion  said:  "In 
the  absence  of  an  express  or  implied  agree- 
ment between  cotenants  that  the  expense  of 
Improvements  made  by  one  of  them  upon  the 
common  property  is  to  be  repaid,  it  Is  clear, 
under  the  authorities,  that  neither  can  main- 
tain an  action  against  the  other  to  recover 
any  portion  of  such  expense.  Freem.  Coten. 
t  262;  Culvert  v.  Aldrich,  99  Mass.  74  [96 
Am.  Dec.  693] ;  Alleman  v.  Hawley,  117  lud. 
532,  20  N.  E.  441."  And  held  that  circum- 
stances may  exist  which  amount  to  a  ratifi- 
cation of  such  expenditure,  and  in  such  case 
tlie  cotenant  is  liable. 

But  in  the  case  at  bar,  the  question  is  pre- 
sented, whether  there  Is  an  implied  liability 
on  the  part  of  the  defendant  to  pay  to  the 
am)ellants  his  proportional  part  of  the  cost 
of  the  assessment  work,  as  well  as  his  pro- 
portional part  of  the  cost  and  expense  of  pro- 
curing the  patent  The  respondent  does  not 
plead  in  his  answer  as  a  defense  said  section 
2324,  Kev.  St  D.  &  (U.  S.  Comp.  St  1901,  p. 
1426),  but  avers  that  he  has  performed  his 
part  of  the  assessment  work  on  said  Ten- 
nessee lode  for  the  years  1903,  1904,  and 
1905.  He  also  denies  that  the  plalntifTs  pro- 
cured a  patent  for  said  mining  claim  from 
the  government  The  testimony  of  McDan- 
Id  shows  that  the  defendant  did  not  pay  his 
part  of  the  cost  of  the  assessment  work  for 
the  years  1903,  1904,  and  1905,  while  the 
testimony  of  Wadham  shows  that  he  did  not 
pay  it  for  the  years  1904  and  1905.  The  tes- 
timony clearly  shows  that  a  patent  was  is- 
sued to  the  respondent  Jtnd  the  appellants 


by  the  general  government  for  said  mining 
claim,  and  that  the  plaintiffs  paid  the  cost 
and  expense  thereof.  The  record  shows  that 
the  respondent  contended  that  sufBcient  work 
had  not  been  performed  upon  said  clahn  to 
satisfy  the  requirements  of  the  statute  for 
procuring  a  patent  But  it  appears  that  the 
government  did  issue  a  patent,  and  the  pre- 
sumption is  that  all  of  the  requirements  of 
the  law  bad  been  complied  with  as  to  the 
amount  of  work  required  to  be  done  upon  the 
claim  before  a  patent  would  issue,  and  that 
the  assessment  had  been  annually  done,  that 
the  citizenship  of  the  applicants  was  shown, 
and  that  every  requirement  of  the  law  had 
been  complied  with.  That  being  true,  there 
was  sufficient  evidence  introduced  on  the  part 
of  the  plaintiffs  to  show  an  Implied  promise 
on  the  part  of  the  defendant  to  pay  his  pro- 
portional part  of  said  expenses.  This  court 
has  held  in  a  number  of  cases  that  a  cause 
should  not  be  taken  from  the  jury  on  motion 
for  a  nonsuit  when  there  is  any  evidence 
whatever  tending  to  establish  the  material 
allegations  of  the  complaint,  and  that  after 
the  plaintiff  has  Introduced  his  evidence  and 
rested  his  case,  on  application  for  a  nonsuit 
he  admits  all  of  the  facts  which  the  evidence 
tends  to  prove.  Later  v.  Haywood,  12  Idaho, 
78,  85  Pac.  494.  The  evidence  on  the  part  of 
plaintiff  at  least  made  a  prima  facie  case. 
That  being  true,  the  court  erred  In  taking  the 
case  from  the  Jury. 

The  Judgment  must  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 
Costs  are  awarded  to  the  appellants. 

AILSHIE,  3.,  concurs. 


(19  Idaho,  n) 
BRINTON  V.  STEELE  et  aL 
(Supreme  Court  of  Idaho.    Dec.  16,  1910.) 

(SvUabut  hv  the  Court.) 

1.  Quieting  Title  (8  1*)— Natuke  op  Action 
— Additional  Relief. 

Held,  that  this  Is  an  action  to  quiet  title 
and  that  the  title  to  the  land  in  dispnte  is  the 
principal  issue  in  the  case. 

[Ed.  Note.— For  other  oases,  see  Quieting 
Title,  Dec.  Dig.  {  1.*] 

2.  Injunction  (S  5*)— EJlements  of  Writ. 

Under  the  provisions  of  section  4287,  Rev. 
Codes,  an  injunction  is  a  writ  or  order  requir- 
ing a  person  to  refrain  from  a  particular  act. 
It  is  a  writ  to  restrain  a  contemplated  act.  ana 
not  a  writ  commanding  a  person  to  do  a  certain 
act. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §  4;   Dec.  Dig.  {  6.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3610-3612;  vol.  8,  p.  7688.] 

Appeal  from  District  Court,  Nez  Perce 
County;   Edgar  C.  Steele,  Judge. 

Action  by  Caleb  Brhaton,  attorney  in  fact 
for  Thomas  W.  Jones,  against  Wesley  Steele 
and  N.  M.  Beggeman.    Judgment  for  defend- 
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ants,  and  plaiutlll  appeals.     Rerersed  and 
remanded. 

Ben  F.  Tweedy,  for  appellant  Geo.  W. 
Tannahill  and  S.  O.  Tannahill,  for  respond- 
ents. 

SULLIVAN,  0.  J.  This  action  was  brought 
to  qnlet  title  to  a  triangular  piece  of  land  ly- 
ing between  lots  12  and  13,  block  .80,  In  the 
city  of  Lewlston,  a  strip  11  feet  wide  at  the 
south  end  and  terminating  in  a  point  at  the 
north  end;  and  for  the  purpose  of  obtain- 
ing a  permanent  Injunction  against  the  de- 
fendant restraining  him  from  using  what 
was  intended  as  a  private  way  extending 
from  Ninth  street  over  original  lot  43  in  said 
city,  which  private  way  has  been  subdivided 
Into  loU  and  dDslgnated  as  lots  4,  21,  22,  23, 
and  24,  being  subdivisions  of  a  part  of  said 
lot  13,  block  30 ;  and  also  to  restrain  the  de- 
fendant from  other  acts  with  reference  to 
trespass  upon  said  premises;  and  to  enjoin 
said  defendant  from  maintaining  or  using 
sewer  and  water  pipes  across  a  part  of  said 
real  estate;  and  for  what  the  pleader  de- 
mands as  a  mandatory  injunction  command- 
ing said  defendant  to  remove  certain  build- 
ings, fences,  and  water  and  sewer  pipes  from 
the  real  estate  owned  by  the  appellant ;  and 
to  forever  enjoin  him  from  putting  or  laying 
any  sewer  or  water  pipes,  upon  said  real 
estate,  and  for  $1,000  damages.  The  answer 
put  in  issue  the  main  allegations  of  the  com- 
plaint, and  averred  that  the  defendant  was 
the  owner  In  fee  of  said  triangular  strip  of 
land,  and  prays  that  plaintiff  take  nothing 
by  this  action,  and  that  the  defendants  have 
judgment  for  costs. 

Upon  the  issues  thus  made  the  court  made 
finding  of  facts  whereby  it  was  found  that 
the  evidence  was  insufficient  to  entitle  the 
plaintur  to  any  relief  whatever,  and  judg- 
ment was  entered  in  favor  of  the  defendants. 
The  decision  of  the  court  proceeded  upon  the 
theory  that  this  was  not  an  action  to  quiet 
title ;  that  it  was  only  an  action  for  a  per- 
manent injunction.  The  court  was  clearly 
in  error  In  that  regard,  as  this  action  is  for 
the  purpose  of  quieting  title  as  well  as  for 
a  permanent  Injtinctlon.  The  court  In  its 
written  opinion  stated  as  follows:  "There  are 
two  reasons  why  the  court  feels  that  it 
should  not  grant  an  Injunction  prohibiting 
the  use  that  is  shown  of  the  said  strip  by 
Steele.  The  title  to  this  strip  is  in  dispute, 
and  seHously  so.  Steele  claims  the  strip  to 
be  his,  and  Brinton,  as  attorney  in  fact, 
claims  it  belongs  to  Thomas  W.  Jones."  As 
stated  there  by  the  trial  court,  the  title  to 
said  triangular  strip  of  land  is  serionsly  in 
dispute,  both  plaiutlfiT  and  defendant  claim- 
ing title  thereto.  That  Issue  la  the  leading 
issue  in  the  case,  and  under  the  pleadings  It 
was  the  duty  of  the  court  to  determine  own- 
ership of  said  triangular  strip  of  land,  and, 


after  determining  the  ownership,  to  deter- 
mine whether  the  plaintiff  was  entitled  to  an 
Injunction  with  regard  to  any  of  the  acts  of 
alleged  trespass  made  against  the  defendant. 

So  far  as  the  sewer  and  wate^^  pipes  are 
concerned,  which  are  laid  in  the  ground,  the 
plaintiff  could  not  be  required  to  remove 
them  by  Injunction ;  but  if  a  proper  case  is 
made  against  defendant,  he  may  be  restrain- 
ed from  making  further  use  of  them.  Un- 
der the  laws  of  this  state,  an  injunction  is 
a  writ  or  order  requiring  a  person  to  refrain 
from  a  particular  act  (section  4287,  Ser. 
Codes),  and  not  a  writ  or  order  requiring  a 
person  to  do  a  certain  act  Wilson  v.  Boise 
City,  7  Idaho,  69,  60  Pac.  84. 

It  will  not  be  necessary  to  go  any  further 
into  the  details  of  said  case.  What  we  have 
said  will  indicate  to  the  trial  court  the  the- 
ory upon  which  the  case  must  he  tried  and 
determined. 

The  judgment  is  reversed  and  the  causa 
remanded,  with  direction  to  grant  a  new  tri- 
al.   Costs  are  awarded  to  the  appellant 

AILSHIE,  3.,  concurs. 


(19  Idaho.  75) 
NORTHERN  PAO.  RY.  CO.  v.  KOOTENAI 
COUNTY  et  al. 
(Supreme  Court  of  Idaho.    Dec  17,  1910.) 

(Syllabut  by  the  Court.) 

1.  Taxation  (g  390»)— Railroad  Pbopebtt— 
Mode  of  Assessment. 

Under  the  provisions  of  sections  1710-1715, 
inclusively,  of  the  Revised  Codes  of  this  state, 
it  is  provided  that  all  railroad  property  used 
in  connection  with  maintaining  and  operating 
a  main  track  or  main  line  of  railroad,  includ- 
ing the  right  of  way,  stations,  and  superstruc- 
tures upon  the  right  of  way,  side  tracks,  switch- 
es, turnouts,  "second  tracks,"  "rolling  stock," 
and  franchises,  within  the  state,  shall  be  esti- 
mated  and  valued  together  as  a  whole  for  the 
full  length  of  the  line  within  the  state,  and 
that  the  total  valuation  so  ascertained  shall 
be  divided  by  the  total  number  of  miles  of  "main 
track"  or  "main  line"  in  ascertaining  a  uniform 
valuation  per  mile  for  the  full  length  of  such 
main  line  or  main  track  within  the  state  and 
in  each  county,  city,  incorporated  town,  or  as- 
sessment district,  and  that  each  mile  thereof 
shall  bear  the  same  valuation  as  every  other 
mile  of  such  "main  line"  or  "main  track." 

[Ed.   Note.— For  other   cases,    see   Taxation, 
Cfent  Dig.  §i  652-659;   Dec.  Dig.  f  390.*] 

2.  Taxation  (|  390*)— Railboad  Pbopebtt— 
Mode  of  Assessment. 

The  state  board  of  eqnalization,  in  valuing 
and  assessing  railroad  property  under  the  pro- 
visions of  the  statute  of  this  state  (sections 
1710-1715,  Inclusive,  Rev.  Codes),  are  authoriz- 
ed, directed,  and  required  to  value  and  assess 
"main  line  or  main  track,"  and  to  cause  such 
valt'ation  and  assessment  to  be  certified  to  the 
auditors  of  the  several  counties,  and  they  have 
no  power  or  authority  to  separately  value  and 
assess  "second  track  as  a  separate  and  inde- 
pendent railroad  property,  or  to  certify  such 
an  assessment. 

[Ed.    Note.— For  other   cases,    see   Taxation, 
Cent  Dig.  §§  052-04)» ;   Dec.  Dig.  §  30O.»] 
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3.  Taxation  (§  610*)— Suit  to  Remove  Cloud 
OF  Invalid  Assessment  —  Necessity  fob 
Doing  Equitt. 

Where  it  appears  that  the  state  board,  by 
error  or  mistake,  have  failed  to  include  an 
item  of  railroad  property  designated  as  5.67 
miles  of  "second  track"  within  the  total  valua- 
tion of  the  property  of  such  company  for  the 
porpofle  of  ascertaining  the  valuation  per  mile 
to  be  placed  on  the  main  track  of  such  road, 
bat.  on  the  contrary,  have  certified  the  same 
down  as  an  independent  assessment,  and  the 
railroad  company  seeks  to  remove  the  cloud  of 
sncb  invalid  assessment  from  its  property  and 
to  enjoin  and  restrain  the  taxing  officers  from 
collecting  such  tax  or  holding  a  lien  therefor 
against  the  property,  and  it  appears  that  the 
company  has  not  in  fact  paid  its  proportionate 
part  of  taxes  for  the  year  upon  such  piece  or 
parcel  of  property,  it  will  be  required  to  do 
«(|nity  before  it  can  take  a  decree  clearing  its 
title,  and  mast  accordingly  pay  to  the  county 
the  proportionate  share  of  taxes  on  the  specific 
piece  of  property  to  which  the  county  would 
nare  been  entitled  by  reason  of  the  total  mile- 
age or  main  line  of  road  within  its  borders, 
had  the  state  board  of  equalization  complied 
with  the  statute  in  including  the  valuation  of 
such  property  within  the  total  valuation  of  the 
tailroad   company's   property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  1244;    Dec.  Dig.  !  610.*] 

Appeal  from  District  Court,  Kootenai 
County;    Robert  N.  Dunn,  Judge. 

Action  by  the  Northern  Pacific  Railway 
Company  against  the  County  of  Kootenai 
and  others.  Jndgment  for  defendants,  and 
plaintiff  appeals.  Reversed  and  remanded, 
with   directions. 

Edward  J.  Cannon,  James  E.  Babb,  and 
R.  L.  Black,  for  appellant  C.  H.  Potts, 
Pros.  Atty.,  for  respondents. 

AILSHIE,  J.  This  is  an  action  that 
was  Instituted  by  the  Northern  Pacific  Rail- 
way Company  to  quiet  Its  title  to  5.67  miles 
of  Its  railway  track  and  remove  the  cloud 
therefrom,  and  to  enjoin  and  restrain  the 
taxing  oflScers  from  proceeding  further  for 
the  collection  of  a  tax  levied  and  assessed 
agtflnst  the  property.  The  court  sustained  a 
demurrer  to  the  complaint,  and  the  company 
thereupon  appealed. 

It  seems  that  In  the  year  1909  the  state 
board  of  equalization  valued  and  assessed 
the  property  of  the  Northern  Pacific  Railway 
Company,  and  caused  the  same  to  be  certified 
by  the  State  Auditor  to  the  auditor  of  Koo- 
tenai county  as  follows: 

"Railway  Uoes. 
Comitlea. 

Rate       Valua-     Total 
Kootenai  Mileage,      per  tlon.     Valua- 

Mlle.  tlon. 

Northern  Faeillo 

Railway   Co.,  UM       16,000       889,440 

JJortliem  Paclflc 
Railway  Co.,  Ft. 

Sherman  Branch.      18.(5        (,S00        88,TS 
Northern  Paettto 
Railway  Co., 
'Second  Track*  6.CT        8,000        4B,8«0.'' 

The  auditor  of  Kootenai  county  thereup- 
on caused  the  same  to  be  extended  on  the 


assessment  books  of  the  county  for  the  year 
1909  as  follows: 

"Statement  of  Taxes  ol  the  Northern  Piwiac  Rail- 
way Company  for  1909. 

24.34  miles  of  main  line,  $16,000;   toUl.  8389,440 

'Second  Track'  E.67  miles,  $8,000  per  mile ;   Total  val- 
ue, $45,360^" 

The  appellant  paid  Its  taxes  on  all  the 
property  assessed  against  It  except  this  5.67 
miles  of  "second  track."  It  now  contends 
that  the  state  board  of  equalization  had  no 
authority,  power,  or  jurisdiction  to  assess 
separately,  and  as  such,  any  mileage  what- 
ever of  "second  track,"  and  that  the  assess- 
ment and  certification  of  the  same  was  with- 
out jurisdiction  and  furnishes  no  authority 
whatever  for  the  taxing  officer  to  collect  the 
same  or  hold  It  against  the  company  as  a 
lien,  cloud,  or  incumbrance  on  Its  property. 

The  statute  of  the  state  bearing  on  the 
subject  are  as  follows: 

Section  1710,  Rev.  Codes,  provides  that: 
"The  state  board  of  equalization  shall  have 
exclusive  power  to  assess  and  value  for  pur- 
poses of  taxation  all  telegraph  and  telephone 
lines  and  the  'railroad  track'  and  'rolling 
stock'  and  franchises  of  all  persons,  com- 
panies, or  corporations  owning,  operating  or 
constructing  any  telegraph  or  telephone  Uues, 
or  railroads  wholly  or  partly  within  this 
state.  For  the  purposes  of  this  chapter, 
'railroad  track'  shall  be  deemed  to  Include 
the  right  of  way,  station,  and  other  neces- 
sary grounds,  superstructures  upon  such 
right  of  way,  station  and  other  grounds,  and 
all  other  immovable  property  used,  operat- 
ed, or  occupied  by  any  person,  company  or 
corporation,  owning,  operating  or  constnict< 
ing  any  line  of  railroad,  wholly  or  partly 
within  this  state,  and  reasonably  necessary 
to  the  maintenance  and  operation  of  such 
road."  Then  follows  the  definition  of  what 
shall  constitute  "rolling  stock,"  and  this  In 
turn  is  followed  by  the  direction  that  all 
property  belonging  to  railroad  corporations 
not  Included  within  the  terms  "railroad 
track"  or  "rolling  stock"  shall  be  assessed 
by  the  county  assessor  as  other  property  is 
assessed  within  the  county. 

Section  1713,  Rev.  Codes,  provides  as  fol- 
lows: "The  president,  secretary,  superintend- 
ent or  other  principal  accounting  oflJcer  of 
any  person,  company  or  corporation,  owning, 
constructing  or  operating  any  telegraph  or 
telephone  line  or  railroad  wholly  or  partly 
within  this  state,  shall  list  for  assessment 
and  taxation  all  the  following  described 
property  belonging  to,  owned,  occupied  or 
operated  by  such  -person,  company  or  cor- 
poration In  this  state,  viz.:  The  whole 
number  of  miles  of  telegraph  or  telephone 
line,  the  number  of  wires,  the  number  of  in- 
struments, the  number  of  miles  of  railroad 
track  (main,  side  and  second  tracks  and 
turnouts  being  separately  stated),  the  prop- 
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erty  held  for  right  of  way,  the  amount  and 
character  of  improTements,  and  the  stations 
located  on  the  right  of  way ;  and  under  the 
head  of  'rolling  stock*  shall  list  all  movable 
property  owned,  used,  occupied  or  operate*! 
in  connection  with  any  railroad,  wholly  or 
partly  within  this  state.  Such  lists  shall 
specifically  show  the  number  of  miles  of  such 
telegraph  and  telephone  line  or  of  'main 
track'  In  each  county,  district,  city  and  In- 
corporated town  or  Tillage  through  which 
such  line  or  raUroad  passes.  And  all  such 
lists  shall  be  rerifled  by  the  oath  of  such 
president,  secretary,  superintendent  or  oth- 
er principal  accounting  officer  making  the, 
same." 

Section  1714  provides  that:  "The  said 
board  shall  determine  the  total  value  of 
each  railroad  by  adding  together  the  value 
of  the  franchise,  'railroad  track'  and  'rolling 
stock'  thereof,  and  shall  apportion  such  to- 
tal value  among  the  several  counties  into 
or  through  which  the  main  line  of  such 
railroad  passes,  in  proportion  to  the  total 
length  of  such  line  in  the  several  counties 
respectively." 

Section  1715  provides  that  when  the  total 
valuation  of  railroad  property  has  been  de- 
termined and  assessed  in  accordance  with 
the  provisions  of  section  1714,  "the  state  au- 
ditor shall  prepare  a  statement  to  be  sent 
to  each  county  in  which  such  •  «  •  rail- 
road property  may  be  situated,  specifying 
the  number  of  miles  of  such  line  or  road 
within  the  county,  the  assessed  value  per 
mile  and  the  number  of  miles  .of  main  line 
or  main  track  in  each  district,  city  or  in- 
corporated town  therein." 

Reading  these  several  sections  of  the  stat- 
ute together,  and  following  the  directions  of 
section  1714,  supra,  it  will  be  observed  that 
it  is  the  intention  and  direction  of  the  stat- 
ute that  all  railroad  property  comprising 
right  of  way,  stations,  and  superstructures 
upon  the  right  of  way,  side  tracks,  switches, 
turnouts,  and  second  tracks,  rolling  stock  and 
all  such  property,  including  the  franchises 
used  by  any  one  line  of  road,  shall  be  as- 
certained, estimated,  and  valued  as  a  whole 
for  the  full  length  of  the  line  within  this 
state,  and  the  total  valuation  so  found  is  to 
be  divided  by  the  total  number  of  miles  of 
"main  track"  or  "main  line"  so  as  to  have 
a  uniform  valuation  per  mile  throughout  the 
"main  line  or  main  track"  in  each  county, 
city,  Incorporated  town,  or  assessment  dis- 
trict. The  validity  of  this  method  of  assess- 
ment has  frequently  been  before  the  courts 
and  has  received  a  very  careful  and  extend- 
ed consideration  and  review,  and  has  been 
sustained  as  constitutional  and  valid  legis- 
lation. State  V.  Black,  72  Neb.  402,  100  N. 
W.  952,  69  L.  R.  A.  447 ;  Adams  EAcpress  Co. 
V.  Ohio  State  Auditor,  1C5  U.  S.  194,  17  Sup. 
Ct  305,  41  L.  Ed.  683. 

As  we  understand  the  statutes  above  cited, 
it  is  the  duty  of  the  state  board  of  equaliza- 


tion to  ascertain  the  total  value  of  the  main 
line  or  track,  stations,  switches,  turnouts, 
"second  tracks"  and  right  of  way,  and  other 
appurtenances,  all  of  which  comprise  what 
the  statute  terms  the  "railroad  track"  and 
add  thereto  the  value  of  the  "rolling  stock" 
and  franchises,  and  to  assess  the  main  line 
the  amount  per  mile  which,  if  multiplied  by 
the  total  number  of  miles  of  main  line,  will 
equal  the  total  valuation  of  the  property  so 
ascertained.  And  when  the  valuation  and  as- 
sessment have  been  made,  the  certification  to 
each  county  Is  for  so  many  miles  of  "main 
line  or  main  track"  at  such  sum  per  mile  as 
the  board  has  valued  the  property.  When 
the  board  makes  such  valuation  and  assess- 
ment, It  is  to  be  presumed  that  they  have 
followed  and  compiled  with  the  law  in  com- 
puting all  the  appurtenances  and  incidents 
which  go  to  make  up  the  "railroad  track"  or 
"main  line."  When,  therefore,  the  board  cer- 
tified so  nuiny  miles  of  Northern  Pacific  "sec- 
ond track"  they  were  clearly  certifying  some- 
thing that  the  law  had  required  them  to  val- 
ue and  compute  In  the  total  estimate  of  val- 
uation of  raUroad  property  In  ascertaining 
the  value  per  mile  to  be  placed  on  the  main 
line  or  track.  Had  they  simply  certified  so 
many  miles  of  road,  then  the  law  would  have 
raised  the  presumption,  in  the  absence  of  a 
contrary  showing  on  the  face  of  the  record, 
that  they  meant  "railroad  track  or  main  line" 
as  specified  and  defined  by  the  statute,  but 
where-  they  specifically  designated  that  It 
was  "second  track"  that  overcomes  the  pre- 
sumption that  the  mileage  certified  Is  that 
contemplated  by  the  statute.  It  has  been 
urged,  however,  by  counsel  for  respondent 
that  the  property  in  question  designated  as 
"second  track"  is  In  fact  main  track  or  main 
line  and  waa  entitled  to  be  valued  and  as- 
sessed as  such.  However  that  may  be  In 
point  of  fact.  It  Is  clear  from  the  record  here 
that  the  state  board  of  equalization  did 'not - 
so  consider  it.  On  the  contrary,  they  have, 
so  far  as  the  record  discloses,  found  that  it 
was  "second  track"  and  not  main  track  or 
main  line.  The  demurrer  should  have  been 
overruled. 

Since  this  case  must  be  reversed  and  the 
county  will  be  entitled  to  answer  plaintiff's 
complaint  and  further  proceedings  may  be 
had,  it  is  necessary  for  us  to  make  one  fur- 
ther observation.  The  fact  that  the  state 
board  of  equalization  certified  5.67  miles  of 
"second  track"  valued  at  $8,000  per  mile,  to 
our  minds  refutes  the  presumption  that  they 
complied  with  the  law  in  including  this  5.67 
miles  of  second  track  in  .the  grand  total  of 
the  Northern  Pacific  property  when  ascer- 
taining the  rate  per  mile  at  which  the  main 
line  should  be  assessed.  It  follows,  there- 
fore, that  if  this  attempted  assessment  of 
5.67  miles  at  $8,000  per  mile  amounting  to  a 
total  assessed  valuation  of  $45,360  is  to  be 
held  void,  the  company  will  thereby  escape 
its  taxes  for  the  year  1909  on  this  assessed 
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Talnatlon.  This  Is  a  suit  in  equity,  wtiereby 
tlie  plaintiff  seelcs  to  reiuoye  a  iiloud  from 
Its  title  and  to  enjoin  and  restrain  the  tax- 
ing officers  from  holding  the  same  against  its 
property  or  further  attempting  to  collect 
the  tax.  There  is  a  moral  obligation  resting 
on  the  owners  of  all  taxable  property  to  pay 
their  respective  shares  of  the  buruens  of  gov- 
ernment,  whether  the  tax  has  been  regularly 
or  Irregularly  levied  and  assessed.  The  max- 
im of  law,  however  old.  Is  still  sound  and 
wholesome,  that  he  who  seeks  equity  must 
first  do  equity.  Applying  that  rule  here,  the 
appellant  company  should  be  required  to  pay 
to  Kootenai  county  the  proportionate  share 
of  this  tax  to  which  the  total  mileage  of 
main  line  in  Kootenai  county  would  have  en- 
titled the  county  under  the  statute  (sections 
1713,  1714,  1715,  and  1716  of  the  Revised 
Codes).  Conts  v.  Cornell,  147  Cal.  560,  82 
Pac.  194,  105  Am.  St.  Rep.  1G8. 

The  judgment  is  reversed  and  the  cause  Is 
remanded,  with  direction  to  the  trial  court 
to  overrule  the  demurrer  and  allow  the  de- 
foidant  to  answer.  Costs  awarded  in  favor 
of  appellant. 

SUIJJVAN,  0.  J.,  concurs. 


i«  Colo.  208) 

NAPIER   et   al.   v.  GLEXWOOD  LIGHT  & 

WATER  CO. 
(Supreme  Court  of  Colorado.     Dec.  5,  1910.) 

1.  NVATEB8  .\ND  WATEB  COUBSES  (|  152»)— 
.\DJUDICATION    OF    WATEB    RIGHTS— APPEAL 

—Statutes. 

The  regulations  prescribed  by  Rev.  St 
1908,  ii  330<-3310.  for  the  taking  and  perfect- 
ing of  an  appeal  from  a  judgment  rendered  in 
a  proceeding  under  section  3280  for  an  adjudi- 
cation of  the  water  rights  of  the  parties,  are 
mandatory,  and  cannot  be  waived  or  ignored 
by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  f  152.*] 

2.  Watebs  and  Wateb  Coubses  (|  152*)— 
Adjudication  or  Wateb  Rights— Appeal 
— Statutes. 

Under  Rev.  St  1908,  {  3308,  requiring  the 
publication  of  a  copy  of  the  order  allowing  an 
appeal  from  the  judgment  adjudicating  water 
n^bts  in  a  proceeding  under  section  3280  in  a 
public  newspaper  in  the  county  into  which  the 
water  district  may  extend,  a  publication  in  a 
newspaper  in  one  county,  while  the  district 
ooart  of  another  county  had  exclusive  jurisdic- 
tion of  the  proceeding,  is  insufficient,  though 
the  water  district  embraced  such  counties  and 
other  counties,  and  where  the  time  fixed  by  sec- 
tion 3%9  for  publishing  the  notice  in  the  prop- 
er county  has  elapsed  the  appeal  must  be  dis- 
missed. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  §  152.*] 

3.  Watebs  and  Wateb  Courses  (|  152*)— 
Adjudication  or  Water  Rights— Appeal 

— Statutes— "Proceeding." 

Rev.  St  1908,  §  3308,  providing  for  the 
publication  of  a  copy  of  the  order  allowing  an 
appeal  from  n  judgment  in  a  "proceeding''  un- 
der section  3280.  applies,  not  only  to  a  pro- 
ceeding to  change  the  point  of  diversion  of  wa- 


ter, bat  also  to  a  proceeding  for  original  ad- 
judication of  a  water  right. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses.  Dec.  Dig.  $  152.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5631-5638.} 

Appeal  from  District  Court,  Eagle  County ; 
Charles  Cavender,  Judge. 

Pi-oceedlngs  between  B.  T.  Napier  and  oth- 
ers and  the  Glenwood  Light  &  Water  Com- 
pany. From  a  judgment  for  the  latter,  the 
former  appeal.    Dismissed. 

John  L.  Koouan,  S.  J.  De  Lan,  and  John 
A.  Rush,  for  appellants.  Wm.  O'Brien  and 
C.  W.  Darrow,  for  appellee. 

CAMPBELL,  J.  The  judgment  appealed 
from  was  rendered  in  a  statutory  proceeding 
Instituted  under  section  3280,  Rev.  St  1908, 
for  an  adjudication  of  the  water  rights  of 
appellee,  who  was  petitioner  below.  The 
only  method  of  review  of  such  judgments  is 
by  appeal,  the  taking  and  perfecting  of  which 
are  regulated  by  sections  3307-3310.  Such 
regulations  are  mandatory,  and  cannot  be 
waived  or  Ignored  by  the  parties. 

Among  other  things  Imposed  upon  an  ap- 
pellant is  the  duty,  under  section  3308,  to 
cause  a  certified  copy  of  the  order  allowing 
the  appeal  to  be  published  in  the  same  man- 
ner as  are  the  notices  prescribed  by  section 
3286,  which  is  by  publishing  the  same  "In 
one  public  newspaper  in  such  county  into 
which  such  water  district  may  extend"  once 
each  week  for  four  successive  weeks.  Proof 
of  such  publication  Is,  by  section  3287,  the 
sworn  certificate  of  the  publisher.  The  only 
publication  of  the  order  allowing  the  appeal 
In  this  case  was  in  a  public  newspaper  of 
Garfield  county,  and  the  only  proof  of  pub- 
lication the  sworn  certificate  of  its  publisher. 
The  water  district  in  question.  No.  43,  em- 
braces i>ortions  of  Eagle,  Garfield,  Routt  and 
Grand  counties.  The  proceeding  was  Insti- 
tuted and  the  judgment  rendered  In  the  dis- 
trict court  of  Eagle  county,  which  the  par- 
ties concede  was  the  court  having  exclusive 
jurisdiction  thereof.  Publication  of  notice 
and  proof  of  the  same  were  not  in  accord- 
ance with  this  imperative  requirement.  In 
Wadsworth  Ditch  Co.  v.  Brown,  39  Colo.  57, 
88  Pac.  1060,  the  precise  question  was  before 
the  court  and  determined.  It  was  there  held 
that  the  notice  should  be  published  In  a 
public  newspaper  of  the  county  In  which  is 
held  the  court  that  has  jurisdiction  to  adju- 
dicate, and  in  which  the  proceeding  was  prop- 
erly begun.  Under  this  ruling,  since  the  dis- 
trict court  of  Eagle  county  had  exclusive  ju- 
risdiction of  the  proceeding,  which  was  there- 
in begun,  publication  of  the  copy  of  tlie  order 
allowing  the  appeal  should  have  been  made 
in  some  newspaper  of  that  county.  As  ap- 
pears in  the  opinion  In  the  Wadsworth  Case, 
the  contention  between  the  parties  there  was 
whether  the  notice  should  be  published   In 
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one'  paper  In  each  county  comprising  the 
district,  or  only  in  one  newspaper  of  that 
county  In  which  the  proceeding  was  properly 
pending.  Manifestly,  publication  of  the  or- 
der in  a  newspaper  of  Garfield  county  was 
not  a  compliance  with  this  mandatory  proTl- 
sion  of  the  statute. 

The  appellants  seek  to  escape  the  force  of 
the  decision  in  tne  Wadsworth  Case  by  try- 
ing to  draw  a  distinction  between  a  special 
proceeding,  to  change  the  point  of  diversion, 
such  as  that  was,  and  a  special  proceeding, 
like  the  one  at  bar,  for  original  adjudication 
of  a  water  right  So  far  as  the  question  of 
publication  is  concerned,  there  is  no  distinc- 
tion whatever,  because  the  statute  governing 
the  publication  is  the  same,  and  it  applies 
to  both  proceedings.  The  language  above 
quoted,  taken  from  the  statute,  does  not 
mean  one  thing  when  applied  to  the  one  pro- 
ceeding and  an  entirely  diflTerent  thing  when 
applied  to  the  otuer.  Inasmuch  as  the  time 
fixed  by  section  3309  for  publishing  the  no- 
tice in  the  proper  county  and  filing  proof 
thereof  in  the  Supreme  Court  has  long  since 
elapsed,  which  time  limit  is  mandatory,  the 
appeal  must  be  dismissed,  heedle  Rock 
.Ditch  Co.  et  ai.  v.  Crawford-Clipper  Ditch 
Co.,  32  Colo.  209,  75  Pac  424;  Baer  Broth- 
ers Land  &  Cattle  Co.  t.  Wilson  et  al.,  32 
Colo.  500,  77  Pac.  243. 

Appeal  dismissed. 

MUSSER  and  UVLL,  JJ.,  concur. 


(49  Colo.  303) 

WEBSTER 


T.  RHODES. 


(Supreme  Court  of  Colorado.     Nov.  7,  1910.) 

1.  Attobnet  ANn  Client  (8  150*)— Compen- 
BATioN  OF  Attobrkt— Compromise  bt  Cu- 

BNT. 

Where  an  attorney  agrees  to  carry  on  a 
certain  action  to  its  close  for  an  agreed  com- 
pensation. If  successful,  and  the  client,  on  bis 
own  motion,  compromises  the  suit  after  the  at- 
torney has  begun  his  services,  the  client  is  lia- 
ble for  the  agreed  compensation,  where,  through 
the  efforts  of  the  attorney,  he  was  able  to  re- 
ceive as  much  or  more  by  the  compromise  than 
he  could  have  received  from  the  successful  out- 
come of  the  litigation. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  §S  354-357;  Dec.  Dig.  { 
150.*] 

2.  Attorney  and  Client  (J  158*)— Compen- 
sation OF  Attorney— Compromise  by  Cut- 
ent  Under  Quantum  Meruit. 

Where  an  attorney  and  client  agree  upon 
a  certain  compensation  to  be  i)aid  to  the  attor- 
ney for  performing  certain  services  in  an  action, 
and  the  client  compromises  and  dismisses  such 
an  action  without  fault  on  the  part  of  the  at- 
torney, the  attorney  is  entitled  to  sue  on  a 
quantum  meruit  for  services  already  performed. 
[Ed.  Note. — For  other  cases,  see  Attorney  and 
alent  Cent  Dig.  {  361;   Dec.  Dig.  §  158.*] 

8.  Trial  (§  139*)— Oueotions  fob  Jury.      . 

In  an  attorney  s  action  for  services,  in 
which  defendant  filed  a  counterclaim  for  plain- 
tiff's failure  to  perform  his  duty  in  unrelated 
matters,    the   issue   on    the   counterclaim   was 


properly  taken  from  the  jury,  where  no  showing- 
was  made  ot  any  damage  to  defendant 

[BM.  Note.— For  other  cases,  see  Trial,  Defc 
Dig.  I  139.»] 

4.  Trial  (§  108*)- Instructions  to  Jury- 
Directing  .  Verdict— Evidence  Not  Con- 
flic'tino. 

Where  there  is  no  substantial  conflict  in 

the  evidence,   and  the  court  would  be  obliged 

to  set  aside  a  different  one,  it  is  proper  for  the 

court  to  direct  a  verdict. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  IS  341,  876-380;  Dec.  Dig.  {  168.*] 

Error  to  District  Court,  Larimer  Count;; 
James  B.  Garrlguee,  Judge. 

Action  by  L.  R.  Rhodes  against  Samuel  F. 
Webster.  From  a  judgment  for  plaintiff, 
defendant  brings  error.    Affirmed. 

Thomas  J.  Lef twich,  Newton  W.  Crose,  and 
William  B.  Lymer,  for  plaintlfl  in  error.  L^ 
R.  Rhodes,  pro  se. 

CAMPBELL,  C.  J.  Plaintiff  Rhodes,  who 
is  an  attorney  at  law,  brought  this  action  to 
recover  from  defendant  Webster  for  profes- 
sional services  rendered.  The  first  cause  of 
action  in  the  complaint  in  substance  alleges 
that  defendant  employed  plaintiff  to  bring 
an  action  in  the  district  court  to  recover 
money  which  defendant  claimed  was  due 
him,  and  to  defend  an  action,  if  snch  should 
be  brought  against  defendant  by  one  Harris, 
and  for  such  services  it  was  agreed  that 
plaintiff  should  receive  $150,  if  successful  in 
such  litigation;  ttiat  in  pursuance  of  the 
employment  plaintiff  brought  the  suit,  and 
made  the  necessary  preparations  for  defend- 
ing the  anticipated  action  by  Harris.  After 
such  suit  in  behalf  of  the  defendant  was 
brought  a  compromise  of  the  same  was  made 
by  defendant  In  this,  and  defendants  in  that, 
action,  and  a  settlement  was  also  made  be- 
tween this  defendant  and  Harris  of  the  con- 
troversy between  them.  AH  of  these  matter» 
were  adjusted  to  defendant's  satisfaction; 
he  getting  all  of  his  claims  and  demands  that 
he  would  have  received  bad  the  suit  been 
conducted  to  a  successful  termination.  Tb& 
second  cause  of  action  sets  up  the  same  em- 
ployment the  rendering  of  the  same  service- 
to  the  satisfaction  of  defendant  and  that  the 
value  thereof  is  $150.  Defendant,  by  his  an- 
swer, while  admitting  the  employment  de- 
nies that  the  contract  set  up  in  the  first 
cause  of  action  was  performed  as  alleged, 
and  denies  the  value  of  the  services  alleged 
in  the  second  cause.  By  way  of  counter- 
claim, he  sought  to  recover  damages  from 
plaintiff  on  account  of  negligence  and  un- 
skillful professional  conduct  by  plaintiff  in 
other  unconnected  transactions.  Upon  the 
hearing,  and  at  the  close  of  the  evidence,  the 
court  withdrew  from  consideration  of  the 
jury  the  counterclaim  and  directed  them  to 
return  a  verdict  for  plaintlfl  in  the  stun  ot 
$150. 

We  think  this  judgment  was  right    There 
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ts  no  Bnbstantlal  controversy  as  to  the  ma- 
terial facts.  The  employment  is  admitted. 
That  plaintiff  brought  the  suit  contemplated 
by  the  contract  and  stood  ready  to  defend 
the  anticipated  suit  of  Harris  are  also  ad- 
mitted. The  defendant  by  his  own  act  com- 
promised the  subject-matter  of  the  litigation 
included  in  the  suit  which  was  Instituted, 
and  thereby  received  everything  that  he 
would  have  got  had  the  suit  been  successfully 
prosecuted  by  plaintiff.  Indeed,  the  evidence 
is  that  defendant  received,  as  a  result  of  the 
compromise,  more  than  he  would  have  ob- 
tained bad  the  suit  t>een  prosecuted  to  a 
successful  termination.  As  no  suit  was 
brought  by  Harris  against  this  defendant, 
and  as  plaintiff  stood  ready  at  all  times  to 
defend  the  suit  had  It  been  brought,  the  con- 
tract as  to  that  part  was  unquestionably  per- 
formed. But  defendant  argues  that  the  re- 
ceipt by  him,  as  the  result  of  a  compromise 
which  be  himself  effected,  under  the  advice 
and  with  the  assistance  of  plaintiff,  of  all 
that  he  would  have  secured  bad  the  litigation 
resulted  in  his  favor,  is  not  the  same  as  if 
that  litigation  bad  been  successfully  pros- 
ecuted In  court;  that  the  contract  must  be 
proved  as  specifically  alleged  to  entitle  plain- 
tiff to  recover;  that  when,  with  plaintiff's 
consent,  the  compromise  was  effected  after 
the  suit  was  brought,  this  was  an  abrogation 
at  the  contract,  and  plaintiff  must  recover, 
if  at  all,  for  his  services  upon  a  quantum 
meruit.  To  this  proposition  is  cited  Harris 
T.  Root,  28  Mont.  159,  72  Pac.  429 ;  and  Cor- 
am T.  IngersoU,  148  Fed.  169,  78  C.  C.  A.  303. 
If  the  contract  involved  in  the  Root  Case  be, 
as  defendant  says,  in  principle  the  same  as 
that  In  the  case  in  hand,  the  decision  by  the 
Supreme  Court  of  Montana  would  seem  to 
uphold  defendant's  contention.  The  United 
States  Circuit  Court  of  Appeals  in  Coram  v. 
IngeraoU,  though  it  considered  the  case  of 
Harris  v.  Root,  did  not  announce  such  doc- 
trine, though  it  decided  that  the  question 
sought  to  be  litigated  in  the  federal  court 
was  res  Judicata  by  the  Judgment  in  the 
Montana  case.  If,  however,  it  could  be  con- 
sidered as  approving  the  doctrine  of  the  Mon- 
tana court  it  was  overruled  by  the  Supreme 
Court  of  the  United  States  in  a  writ  of  cer- 
tiorari, reported  as  IngersoU  v.  Coram,  in 
211  U.  S.  335,  20  Sup.  Ct  92,  63  L.  Ed.  208 
In  that  controversy  Colonel  IngersoU  was  en- 
gaged as  counsel,  on  a  contingent  fee,  to  con- 
duct litigation  to  a  successful  termination  in 
the  contest  of  the  probate  of  a  will.  On  the 
trial  of  the  contest,  the  Jury  disagreed. 
Pending  preparation  for  a  second  trial,  an 
agreement  of  compromise  was  made  by  which 
Ingersoll's  clients  received  even  a  larger 
Itortlon  of  the  estate  than  would  have  come 
to  them  had  the  contest  been  successful- 
ly litigated.  The  Supreme  Court  of  the 
United  States  held  that,  though  the  contract 
was  not  literally  performed,  in  that  the  liti- 
lation  was  not  successfully  prosecuted  to  a 


termination  in  court,  yet,  since  the  parties 
for  whom  the  contest  was  waged  received, 
through  Ingersoll's  efforts,  as  the  result  of 
a  compromise  which  was  satisfactory  to 
them,  more  than  tbey  would  have  got  had  a 
favorable  verdict  been  returned  by  a  Jury, 
the  contract  must  be  considered  as  per- 
formed and  the  plaintiff  entitled  to  bis 
agreed  'compensation.  Applying  that  doctrine 
to  the  case  in  hand,  It  would  seem  that  by 
the  contract  here,  under  the  undisputed  evi- 
dence, there  being  no  sulwtantlal  controver- 
sy between  plaintiff  and  defendant  respect- 
ing the  same,  plaintiff  is  entitled  to  a  Judg- 
ment, since  his  client  got  all  be  demanded. 

If,  however,  there  is  any  question  about 
this,  then,  according  to  defendant's  own  con- 
tention, plaintiff  might  recover  upon  a  quan- 
tum meruit  under  the  second  cause  of  action. 
The  proof,  without  dispute,  sustains  this 
count,  for  plaintiff  performed  the  specified 
part  of  the  professional  service  for  defend- 
ant which  was  agreed  upon,  and  stood  ready 
to  perform  the  remainder,  which  was  ren- 
dered useless  and  waived  by  defendant's  own 
acts,  and  the  evidence  shows  that  the  amount 
for  which  the  court  directed  a  verdict  is  a 
reasonable  compensation  therefor. 

The  matters  set  up  in  the  counterclaim  did 
not  arise  out  of  the  transaction  set  forth  in 
the  complaint  as  the  foundation  of  plaintUTs 
claim,  neither  are  they  connected  with  the 
subject  of  the  action.  It  is  doubtful  if  the 
cause  of  action  attempted  to  be  set  up  there- 
in is  based  upon  a  contract  at  all,  although 
it  pretends  to  be  a  claim  for  damages  aris- 
ing out  of  a  breach  of  an  attorney's  contract 
for  professional  services.  It  may  be  that  de- 
fendant could  sue  either  upon  contract  or  in 
tort.  Examination  of  the  counterclaim  leads 
to  the  conclusion  that  he  seeks  a  recovery  on 
the  ground  of  plaintiff's  negligence  and  has 
counted  upon  the  tort.  However  that  may 
be,  whether  the  counterclaim  pleads  a  breach 
of  a  contract  or  sets  up  plaintiff's  negligence, 
there  was  no  testimony  whatever  that  de- 
fendant suffered  any  damage,  and  the  court 
was  right  In  withdrawing  the  counterclaim 
from  the  Jury. 

As  to  the  propriety  of  the  practice  pursued 
by  the  court  in  directing  a  verdict  in  plain- 
tlflTs  favor,  upon  bis  complaint,  we  observe 
It  Is  the  rule  in  this  Jurisdiction,  that  where, 
as  here,  there  is  no  substantial  conflict  in 
the  evidence,  and  the  court  would  be  obliged 
to  set  aside  a  different  verdict  if  it  was  re- 
turned, it  Is  its  duty  to  direct  a  verdict 
Livesay,  Adm'r,  et  al.  v.  First  National  Bank, 
36  Colo.  526,  532,  86  Pac.  102,  6  U  R.  A.  (N. 
S.)  598,  118  Am.  St  Rep.  120;  Murphy  v. 
Cobb,  5  Colo.  281 ;  Vote  v.  Karrick,  13  Colo. 
App.  388,  58  Pac.  333 ;  23  Am.  A  Eng.  Enc.  of 
Law  (2d  Ed.)  p.  561 ;  6  Bnc.  P.  &  P.  678,  679. 

The  Judgment  is  right  and  must  be  af- 
firmed. 

Afilrmed. 

MUSSER  and  WHITE,  JJ.,  concur,^  j 
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CREE  V.  LEWIS. 


(Supreme  Court  of  Colorado.     Dec.   5,   1910.) 

1.  Tbusts  (§  1*)— Definition. 

A  trust,  in  its  simplest  form,  is  that  rela- 
tion between  two  persons  by  virtue  of  which  one 
of  them  holds  property  for  the  benefit  of  the 
other. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  §  1 ;   Dec.  Dig.  g  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7116-7124 ;    vol.  8,  p.  7822.] 

2.  JuBT  (§  14*)— Right  to  Jubt  Tbial— Suit 

ro  Enfobce  Trust. 

Where  plaintiff  sued  to  enforce  a  contract 
hy  which,  in  consideration  of  certain  advances 
by  him,  he  was  to  receive  one-fifth  of  defend- 
ant's stockholding  in  a  corporation,  plaintiffs 
suit  was  in  equity  to  enforce  a  trust  and  was 
not  triable  by  jury,  under  Civ.  Code,  J  173. 
providing  that  in  actions  to  recover  specific  real 
or  personal  property  with  or  without  damages, 
or  for  money  claimed  to  be  doe  on  a  contract, 
or  as  damages  for  breach  of  contract,  or  for 
injuries,  an  issue  of  fact  must  be  tried  by  a 
jury,  but  in  other  cases  issues  of  fact  must  l>e 
tried  by  the  court,  etc. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  g  70;    Dec  Dig.  g  14.*] 

3.  Trusts  (§  374*)  —  Enforcement  —  Rblikf 
Awarded. 

Where  plaintiff  sued  to  estahlisb  and  en- 
force a  trust,  equity  bad  jurisdiction,  though 
plaintiff  also  asked  for  a  money  judgment,  under 
the  rule  that  when  equity  has  jurisdiction  of 
a  cause  for  one  purpose,  it  may  retain  such 
jurisdiction  to  determine  the  entire  controversy. 
[Bd.  Note.— For  other  capes,  see  Trusts,  (3ent 
Dig.  g§  607-612 ;   Dec.  Dig.  g  374.*] 

4.  Action  (§  25*)— E>quitt  ob  Law— Issues. 

Where  plaintiff,  claiming  to  be  the  owner 
of  a  certain  interest  in  defendant's  stockhold- 
ings in  a  corporation,  sued  to  recover  the  value 
thereof,  and  alleged  that  defendant  without 
plaintiff's  consent  had  received  and  invested 
plaintiff's  share  of  the  stock  in  certain  real 
estate,  taking  title  thereto  in  his  own  name,  and 
prayed  that  his  judgment  for  money  be  declared 
a  lien  on  the  premises,  and  that  they  be  sold 
to  enforce  the  same,  plaintiff's  suit  was  in 
equity,  on  the  theory  that  he  sought  to  impress 
the  property  with  an  equitable  lien  in  the  na- 
ture of  a  resulting  trust,  to  the  extent  that 
his  money  was  used  for  the  purchase  thereof. 
[EM.  Note.— For  other  cases,  see  Action,  Cent. 
Dit  M  124-145,  147-149,  156-159;    Dec  Dig. 

5.  Frauds.    Statute    of    (|    129*)- Sale    of 
Goods— ExEctrrED  Contract. 

A  contract  to  sell  plaintiff  a  one-fifth  in- 
terest in  defendant's  stockholdings  in  a  certain 
corporation,  in  consideration  of  an  advancement 
then  or  thereafter  made,  and  a  cancellation  of 
a  claim,  held  by  plaintiff  against  defendant,  was 
not  within  the  statute  of  frauds  after  plaintiff 
had  performed  by  a  payment  of  the  price. 

[E)d.  Note. — For  other  cases^  see  Frauds,  Stat- 
ute of,  C!ent.  Dig.  §g  287-202;  Dec.  Dig.  i 
129.*] 

0.  Trusts  (g  374*)— .\ctions— Reukf. 

Defendant  having  sold  plaintiff  an  interest 
in  defendant's  stockholdings  in  a  corporation, 
thereafter  received  plaintiff's  share  of  the  value 
of  such  stock  and  converted  the  same  by  in- 
vesting it  in  real  estate  without  plaintilTs  con- 
sent, and  delayed  an  accounting  by  misrepre- 
senting to  plaintiff  that  he  had  not  yet  received 
the  whole  sum  to  which  he  was  entitled.  Held, 
in  an  action  to  establish  and  enforce  a  trust  of 


such  fund,  tljat  equity  had  discretion  to  require 
defendant  to  pay  damages  equal  to  the  legal 
rate  of  interest  in  addition  to  the  amount  plain- 
tiff was  entitled  to,  as  compensation  for  plain- 
tiff's loss  of  the  use  of  his  part  of  the  fund. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  gg  007-612;    Dec.  Dig.  g  374.*] 

7.  Trusts  (g  UO*)- Evidence. 

Evidence  in  an  action  to  enforce  a  trust 
hctd  to  sustain  a  finding  that  defendant,  in  con- 
sideration of  certain  advances  made  by  plaintiff 
and  the  cancellation  of  a  debt  from  defendant 
to  plaintiff,  transferred  to  hira  a  fifth  interest 
in  defendant's  stockholdings  in  a  corporation, 
and  that  plaintiff  was  entitled  to  recover  the 
value  thereof. 

[Ei.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  g  110.*] 

Appeal  from  District  Court,  Pueblo  Coun- 
ty; John  U.  Voorbees,  Judge. 

Action  by  J.  A.  Lewis  against  I.  B.  Cree. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Devlne  &  Dubbs,  J.  W.  Preston,  and  H.  C. 
Vldal,  for  appellant.  Hartman  &  Ballrelcb, 
for  appellee. 


GABBERT,  J.  Appellant  was  the  owner 
of  2,000  shares  of  the  capital  stock  of  the 
Shurtleff  Consolidated  Gold  Mining  Company. 
Either  by  mistake  or  Intention,  the  stock 
book  of  tbe  company  purported  to  show  that 
he  had  received  a  certificate  for  his  stock, 
which  was  not  tbe  fact.  Tbe  company  of- 
ficials, however,  declined  to  Issue  him  a  cer- 
tificate, unless  he  furnished  an  indemnifying 
bond.  Appellee  claims  that  appellant  repre- 
sented to  bim  that  be  was  without  funds  to 
prosecute  an  action  against  the  company  to 
compel  It  to  Issue  bim  a  certificate,  and  offer- 
ed that  if  he  would  advance  bim  |150  and 
cancel  an  account  for  $45  which  be  held 
against  the  appellant,  that  the  appellee  should 
have  a  one-fifth  Interest  in  tbe  stock  and  the 
proceeds  thereof.  Appellee  also  claims  that 
be  accepted  tbe  offer,  and  advanced  tbe  mon- 
ey and  cancele<^  tbe  account  as  agreed. 
Thereafter  appellant  brought  suit  In  manda- 
mus against  the  company  to  compel  tbe  is- 
suance of  a  certificate  representing  bis  stock. 
He  was  successful  In  his  suit,  and  the  cer- 
tificate was  issued  and  delivered  to  bim  with 
tbe  understanding  and  agreement,  according 
to  tbe  claim  of  appellee,  that  it  was  to  re- 
main In  the  name  of  the  appellant,  but  was 
to  be  delivered  to  bim,  the  appellee,  and  kept 
by  him.  Subsequently,  the  appellant  receiv- 
ed in  the  way  of  royalties  from  the  property 
of  the  company  various  sums,  aggregating 
$4,803,  and  later  received  something  over  $46,- 
000  for  bis  share  of  tbe  proceeds  of  a  sale 
of  tbe  property  of  the  company,  as  represent- 
ed by  bis  stock.  Appellee,  as  plaintiff,  then 
brought  suit  to  recover  from  the  appellant, 
as  defendant,  one-fifth  of  tbe  money  thus  re- 
ceived, basing  his  right  of  action  primarily 
upon  tbe  contract  which  be  claimed  to  have 
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made  and  fulfilled  with  the  defendant,  as 
above  mentioned. 

The  main  issue  of  fact  under  the  pleadings 
was,  whether  or  not  the  parties  had  entered 
into  this  contract.  The  plaintiff  claimed  that 
the  action  was  equitable,  and  therefore  tri- 
able to  the  court.  The  defendant  claimed 
that  the  suit  was  one  at  law,  and  that  he 
was  therefore  entitled  to  a  trial  by  Jury. 
The  court  called  a  Jury  as  advisory,  and  sub- 
mitted certain  questions  for  their  determina- 
tion. The  Jury  failed  to  agree,  whereupon 
the  court  discharged  them,  found  the  issues 
for  plaintiff,  and  rendered  Judgment  for  him 
for  bis  sliare  of  the  amount  received  by  the 
defendant  in  the  way  of  royalties  and  pro- 
ceeds from  a  sale  of  the  property  of  the 
company,  together  with  Interest.  Further  re- 
lief was  also  granted,  which  will  be  con- 
sidered later.  From  this  Judgment,  the  de- 
fendant has  brought  the  case  here  for  review 
on  appeal. 

The  first  point  made  by  his  counsel  is,  that 
tlie  court  erred  In  not  allowing  him  a  Jury 
trial.  Section  173  of  our  Civil  Code  pro- 
vides ttiat:  "In  actions  for  the  recovery  of 
spedflc  real  or  personal  property,  with  or 
withont  damages,  or  for  money  claimed  as 
due  on  contract,  or  as  damages  for  breach 
of  contract,  or  for  Injuries,  an  issue  of  fact 
most  be  tried  by  a  Jury,  unless  a  Jury  trial 
is  waived,  or  a  reference  is  ordered  as  pro- 
vided In  this  Code.  In  other  cases  Issues  of 
fact  must  be  tried  by  the  court,  subject  to 
its  itower  to  order  any  such  issue  to  be  tried 
by  a  Jury,  or  to  be  referred  to  a  referee,  as 
provided  in  this  Code." 

Under  this  section,  connsel  for  the  defend- 
ant contends  that  the  case  was  triable  be- 
fore a  Jury,  for  the  reason  that  it  was  an 
action  at  law,  in  that  the  complaint  alleged 
either  a  breach  of  the  alleged  contract  made 
by  the  defendant  to  turn  over  one-flfth  of 
his  stoclc  in  the  Shurtleff  Company,  or  for 
money  had  and  received  by  the  defendant 
for  the  plaintiff,  or  for  damages  for  the  con- 
version of  the  stock  or  money  of  plaintiff  by 
the  defendant 

According  to  the  averments  of  the  com- 
plaint, a  one-fifth  interest  in  the  shares  of 
stocli  standing  in  the  name  of  defendant  was 
the  property  of  plaintiff.  A  trust,  in  its  sim- 
plest form,  Is  that  relation  between  two  per- 
sons by  virtue  of  which  one  of  them  holds 
proiierty  for  the  benefit  of  the  other.  That 
is  precisely  what  plaintiff  alleged;  that  is  to 
say,  by  the  averments  of  his  complaint  he 
charged  that  his  interest  in  the  stock  rep- 
resented by  the  certificate  issued  in  the  name 
of  the  defendant  was  held  in  trust  for  him 
by  the  latter,  and  that  he  was  entitled  to 
recover  the  money  received  thereon.  In  brief, 
bis  action  was  to  establish  and  enforce  a 
trust.  Such  an  action  is  a  suit  in  equity, 
and  under  the  last  paragraph  of  the  Code 
above  quoted,  the  issues  were  triable  to  the 
ooort.    True,  plaintiff  demanded  and  was  giv- 


en a  money  Judgment,  but  this  relief  depend- 
ed upon  the  establishment  of  a  trust  In 
other  words,  if  he  failed  to  establish  that 
shares  of  stock  evidenced  by  the  certificate 
issued  to  and  in  the  name  of  defendant  be- 
longed to  him,  then  his  action  would  fall;  so 
that  the  basis  of  his  action  was,  that  the 
stock  in  question  was  held  by  the  defendant 
in  trust — purely  a  suit  in  equity.  It  is  also 
true  that  the  principal  question  of  fact  up- 
on which  depended  the  Issue  of  trust  was 
the  simple  one  of  whether  the  contract  up- 
on which  plaintiff  relied  was  entered  Into 
with  the  defendant;  but  the  right  to  have 
an  Issue  of  fact  tried  by  a  Jury  is  not  de- 
termined by  the  nature  of  the  issue,  but  by 
the  character  of  the  action  in  which  such  is- 
sue is  Joined.  That  Is  to  say,  if  an  issue  of 
fact  relates  to  or  involves  a  trust  which  the 
party  tendering  it  is  attempting  to  establish. 
It  Is  triable  to  the  court  United  Coal  Co.  v. 
Canon  City  Coal  Co.,  24  Colo.  116,  48  Pac. 
1045;  Danielson  v.  Gude,  11  Colo.  87,  17 
Pac.  283. 

The  fact  that  plaintiff  asked  for  a  money 
Judgment  is  by  no  means  decisive  that  the  ac- 
tion was  one  at  law.  If  he  established  the 
trust  upon  which  he  relied,  then  he  was  enti- 
tled to  recover  from  the  defendant  the  money 
which  he  had  received  on  account  of  the  stock 
held  in  trust  for  the  plaintiff.  Courts  of  equi- 
ty do  not  however,  try  cases  by  piecemeal. 
It  has  been  settled  by  repeated  decisions,  that 
when  a  court  of  equity  has  Jurisdiction  of  a 
cause  for  one  purpose,  It  may  retain  such  Ju- 
risdiction for  the  purpose  of  deciding  the 
whole  controversy,  and  determining  the  rights 
of  the  parties  before  it  notwithstanding  that 
for  a  part  of  such  relief  the  complainant 
might  have  a  remedy  at  law,  and  thus  estab- 
lish purely  legal  rights  and  grant  legal  reme- 
dies, which  would  otherwise  be  beyond  the 
scope  of  its  authority.  Packard  v.  King,  3 
Colo.  211 ;  SchUling  v.  Rominger,  4  Colo.  100; 
Whitsett  V.  Kershow,  4  Colo.  419;  United  Coal 
Co.  V.  Canon  City  Coal  Co.,  supra;  1  Pom- 
eroy's  Equity  Jurisprudence,  S  181. 

But  even  If  it  could  be  successfully  con- 
tended that  the  case  stated.  In  so  far  as  it 
sought  to  hold  the  defendant  responsible  for 
the  money  received  on  account  of  the  stock 
which  plaintiff  claimed  to  own,  was  not  of 
itself  a  case  in  equity,  he  pleaded  further 
facts  which  made  the  case  one  in  equity  by 
alleging,  in  substance,  that  defendant,  with- 
out his  (the  piaintifTs)  consent  invested  his 
share  of  the  money  represented  by  the  stock 
In  question  in  certain  real  estate,  taking  the 
title  thereto  In  his  (the  defendant's)  name. 
From  these  averments  a  resulting  trust  in 
fator  of  plaintiff  was  stated,  for  the  reason 
that  If  one  take  unto  himself  a  title  to  real 
estate  which  he  has  purchased  with  the  mon- 
ey of  another,  he  is  a  trustee  for  the  true 
owner.  First  National  Bank  v.  Bissell  (C.  C.) 
4  Fed.  694.  So  that,  under  the  averments  of 
the  complaint  with  respect  to  the  allegations 
relating  to  the  purchase  of  real  estate,  the 
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tlQe  thereto  waa  held  In  trust  by  the  defend- 
ant for  the  use  of  plalntUI,  If  he  established 
his  right  to  a  share  of  the  money  which  he 
claimed  the  defendant  bad  received  for  the 
pro  rata  share  realized  from  royalties  and  a 
sale  of  the  company,  as  represented  by  the 
stocic  which  he  claimed  belonged  to  him. 

Based  on  these  averments,  plaintiff  prayed 
that  the  Judgment  for  money  to  which  he 
claimed  to  be  entitled  be  decreed  a  lien  upon 
the  premises  in  question,  and  that  they  be 
sold  uuder  the  order  and  direction  of  the 
court  for  the  purpose  of  satisfying  such  lien. 
This  was  proper  and  equitable  relief,  if  plain- 
tiff established  facts  upon  which  his  right 
thereto  was  based.  Wrongfully  converting 
funds  which  belong  to  another  does  not  cre- 
ate the  relation  of  debtor  and  creditor,  and 
nothing  more.  The  owner  of  such  funds  may 
resort  to  a  suit  in  equity  to  recover  them,  If 
the  facts  Justify  that  character  of  action. 
Where  the  money  of  one  is  wrongfully  used 
by  another  for  the  purchase  of  real  estate, 
the  party  to  whom  such  money  belongs  may 
impress  the  property  so  purchased,  so  long  as 
it  stands  in  the  name  of  the  wrongdoer,  with 
an  equitable  lien  in  the  nature  of  a  resulting 
trust  to  the  extent  his  money  was  used  in  its 
purchase.  Moore  v.  Stlnson,  144  Mass.  594, 
12  N.  E.  410;  Atkinson  &  Co.  v.  Ward,  47 
Ark.  533,  2  S.  W.  77.  So  that,  with  respect 
to  the  real  estate,  the  action  was  to  estab- 
lish and  enforce  a  trust  based  upon  the 
ground  that  defendant  had  Invested  in  real 
estate  funds  belonging  to  the  plaintiff,  which 
was  a  case  in  equity,  Independent  of  whether 
the  facts  upon  which  the  ownership  of  the 
money  so  invested  was  determined  made  a 
case  in  equity  or  one  at  law.  The  fact  that 
plaintiff  might  have  contented  himself  with 
an  action  in  assumpsit  to  establish  and  en- 
force his  rights,  did  not  destroy  his  right  to 
resort  to  a  court  of  equity  in  order  to  do  so. 
In  the  circumstances  of  this  case,  the  choice 
of  remedies  rested  with  him. 

It  is  next  urged  that  the  contract  is  void 
under  the  statute  of  frauds.  In  support  of 
this  proposition,  section  2025,  Mills'  Ann.  St, 
is  relied  upon,  which,  in  substance,  provides 
that  contracts  for  the  sale  of  goods  or  chat- 
tels for  the  price  of  $50  or  more  shall  be  void, 
unless  such  contract  be  made  in  writing,  and 
subscril>ed  by  the  party  to  be  charged  there- 
with, or  unless  the  buyer  shall  accept  and  re- 
ceive part  of  such  goods,  or  unless  he  shall 
at  the  time  pay  some  part  of  the  purchase 
money.  According  to  the  complaint,  the  mon- 
ey which  plaintiff  agreed  to  pay  was  paid  by 
him  and  received  by  the  defendant,  and  the 
contract  between  them  in  all  respects  execut- 
ed. From  the  testimony  on  the  part  of  the 
plaintiff,  part  of  the  money  was  paid  by  him 
at  the  time  the  contract  was  made,  and  the 
contract  was  subsequently  executed;  conse- 
quently, the  statute  of  frauds  does  not  apply 
for  two  reasons:  (1)  Its  provisions  were  com- 
plied with;  and  (2)  an  oral  agreement,  al- 
though unenforceable  by  reason  of  the  statute 


of  frauds,  is  no  longer  affected  by  the  statute 
when  it  has  been  performed  by  the  parties. 
20  Cyc,  302;  McLure  v.  Koen,  25  Colo.  284, 
53  Pac.  1058. 

It  la  also  urged  that  the  court  erred  in  al- 
lowing plaintiff  to  recover  interest  from  July 
1, 1904,  to  the  date  of  the  decree,  or  in  allow- 
ing any  interest  upon  plaintiff's  claim.  The 
court  found  from  the  testimony  that  defend- 
ant had  received  a  specified  sum  on  account 
of  royalties  from  the  sale  of  the  property  of 
the  company,  and  that  plaintiff  was  entitled 
to  have  and  recover  from  the  defendant  one- 
fifth  of  this  sum,  less  a  small  amount  there- 
tofore paid,  together  with  interest  thereon 
at  the  rate  of  8  per  cent  per  annum  from  the 
1st  day  of  July,  1904.  It  is  urged  that  fixing 
the  date  for  the  beginning  of  plaintiff's  claim 
to  interest  is  arbitrary,  and  is  not  supported 
by  the  record.  The  testimony  on  behalf  of 
the  plaintiff  does  not  sustain  this  contention. 
Plaintiff  knew  that  in  1903  the  defendant  had 
received  a  large  part  of  the  money  represent- 
ed by  the  stock  in  controversy,  but  the  lat- 
ter persuaded  plaintiff  to  wait  for  bis  propor- 
tion because  the  full  payment  had  not  been 
made.  As  late  as  June,  1905,  the  defendant 
informed  the  plaintiff  that  he  had  not  yet  re- 
ceived all  of  the  money  to  which  he  was  en- 
titled, although  it  appears  he  did  actually  re- 
ceive it  in  June,  1004.  It  also  appears,  as  we 
understand  the  record,  that  prior  to  June, 
1904,  defendant  had  Invested  in  real  estate 
from  the  moneys  received  on  account  of  the 
stock  a  sum  largely  In  excess  of  plaintifTs 
share.  So  tliat  according  to  the  testimony  on 
behalf  of  the  plaintiff,  the  defendant  cannot 
complain  that  be  was  adjudged  to  pay  inter- 
est from  July  1, 1901,  if  he  was  liable  for  in- 
terest at  all,  or  its  equivalent  as  damages, 
which  is  the  next  question  we  shall  consider. 

On  behalf  of  the  defendant  it  is  urged  that 
under  our  statute  plaintiff  was  not  entitled 
to  interest  Accepting  this  as  correct,  it  by 
no  means  follows  that  the  court  erred  in 
awarding  plaintiff  a  sum  equal  to  the  legal 
rate  of  interest  on  the  amount  which  It  was 
adjudged  he  was  entitled  to  recover  from  the 
defendant  The  defendant,  instead  of  paying 
to  plaintiff  his  pro  rata  share  of  the  money 
to  which  he  was  entitled,  invested  it  in  real 
estate — in  brief,  converted  it  to  his  own  use. 
Independent  of  contract  or  statute,  a  court  of 
equity  in  its  sound  discretion  may  require 
one  who  has  converted  to  his  own  use  the 
funds  of  another  to  pay  damages  equal  to  the 
legal  rate  of  interest,  as  compensation  to  the 
complainant  for  the  loss  of  the  use  of  his 
funds.  Filmore  v.  Reithmann,  6  Colo.  120; 
Cooper  v.  Hill,  04  Fed.  582,  36  C.  C.  A.  402; 
New  Dundenberg  M.  Co.  v.  Old,  97  Fed.  150, 
38  C.  C.  A.  89.  For  further  authorities  bear- 
ing on  the  subject  see  Omaha  &  Grant  S.  Sb 
R.  Q).  V.  Tabor,  13  Colo.  41,  21  Paa  925,  5  Ik 
R.  A.  236,  16  Am.  St  Rep.  185;  Sutton  ▼. 
Dana,  15  Colo.  98,  25  Pac.  90;  Perkins  ▼. 
Marrs,  15  Colo.  262,  25  Pac.  168;  Sylvester 
V,  Craig,  18  Colo.  44,  31  Pac  387. 
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Counsel  for  defendant  cite  Dexter  v.  Col- 
llna,  21  C!olo.  455,  42  Pac.  664,  HUbum  t. 
Mercantile  NaUonal  Bank,  39  Colo.  180,  89 
Pac.  45,  and  Young  v.  Kimber,  44  Colo.  448, 
98  Pac.  1132,  in  support  of  their  contention 
that  Interest  shonld  not  have  been  allowed. 
These  cases  are  clearly  distinguishable  from 
the  one  at  bar,  for  the  reason  that  they  do 
not  iDTolve  a  misappropriation  of  funds. 

The  final  question  urged  upon  our  attention 
Is,  tbat  the  findings  and  decree  of  the  court 
are  not  sustained  by  the  evidence,  in  so  far 
as  it  relates  to  the  contract  which  plaintiff 
dalms  to  have  entered  into  with  the  defend- 
ant and  performed.  Plaintiff  testified  positive- 
ly and  unequivocally  that  the  contract  upon 
which  be  relies  was  made  as  set  out  in  his 
complaint,  and  fully  performed  by  him.  His 
testimony  was  corroborated  by  several  disin- 
terested witnesses.  Notwithstanding  that  the 
evidence  was  clear  on  the  part  of  plaintiff  on 
the  subject  of  the  contract,  It  is  claimed  that 
it  is  so  improbable  and  absurd  because  of  the 
inadequacy  of  the  consideration  therefor,  that 
his  testimony  should  not  be  believed.  These 
were  matters  for  the  trial  Judge  to  consider ; 
but.  aside  from  this,  the  record  does  not  show 
BDCb  gross  inadequacy  of  consideration  for 
the  contract  as  to  Justify  the  conclusion  that 
the  parties  never  entered  into  it  At  the  time 
the  contract  was  made,  the  property  of  the 
Sbnrtleff  Company  only  showed  assay  values. 
Its  value  was  entirely  prospective;  conse- 
qnently,  the  stock  of  the  company  possessed 
bat  a  nominal  value  per^hare. 

Tbe  defendant  claims  that  prior  to  the  date 
when  he  commenced  his  suit  in  mandamus, 
he  bad  been  offered  a  large  sum.  for  bis  in- 
terest in  the  property.  This  offer  was  made 
at  a  time  when  the  property  was  showing  ore 
wblcli  was  afterwards  exhausted.  After  that 
it  did  not  become  valuable  by  the  discovery 
of  ore  bodies  until  a  considerable  time  subse- 
quent to  the  date  when  the  contract  between 
the  parties  was  made.  Certain  it  is,  accord- 
ing to  testimony  Introduced,  that  defendant 
was  unable  to  secure,  either  by  way  of  loan 
or  sale  of  an  interest  in  his  stock,  a  suffi- 
cient sum  to  enable  him  to  prosecute  his  suit 
against  the  company.  This  indicates  that  it 
was  not  regarded  as  of  much  value.  The  ac- 
tion by  defendant  to  compel  the  issuance  of  a 
certificate  to  him  was  commenced  and  tried 
In  the  county  court  of  Teller  county.  In  bis 
complaint  filed  in  the  case,  which  was  veri- 
fied, he  alleged  that  tbe  value  of  the  stock 
represented  by  tbe  certificate  to  which  he  was 
entitled  did  not  exceed  $2,000.  His  share  of 
tbe  stock  was  one-third  of  all  that  bad  been 
Isaued.  This  statement  does  not  Indicate  that 
he  regarded  either  the  property  or  his  stock 
of  any  great  value.  On  the  contrary,  it  tends 
strongly,  to  say  the  least,  to  corroborate  the 
testimony  of  the  wife  of  plaintiff,  to  the  ef- 
fect that  the  defendant  considered  the  value 
of  the  stock  as  prospective  only,  by  what  he 


said  when  be  obtained  his  certificate  and 
handed  it  to  her  husband:  "Here,  old  boy, 
take  this  stock  and  take  good  care  of  it  It 
may  be  worth  something  to  you  and  I  some 
time,  but  I  don't  believe  there  Is  a  pound  of 
ore  in  that  mine." 

It  is  not  to  be  denied  that  plaintiff  is  re- 
ceiving a  very  large  return  upon  his  invest- 
ment, but  tbat  is  not  a  reason  why  bis  contract 
should  not  be  enforced.  He  took  the  chance 
of  losing  his  investment  entirely.  If  defendant 
had  not  been  successful  in  his  suit  against  the 
company  to  obtain  his  certificate  to  pay  the 
expense  of  which  plaintiff  furnished  the  mon- 
ey, bis  investment  would  have  been  a  total 
loss.  That  defendant  so  regarded  It  is  well 
illustrated  by  the  testimony  of  the  wife  of 
plaintiff,  as  to  what  defendant  said  when  her 
husband  paid  the  first  money  on  the  contract, 
which,  she  says,  was  as  follows:  "Now,  I 
want  you  both  to  understand  that  if  I  get 
anything,  yon  are  taking  chances  with  me; 
if  I  get  nothing,  you  get  nothing,  but  if  I  get 
my  stock,  Mr.  Lewis — ^Al — is  to  have  a  fifth 
interest  in  my  stock."  Again,  if  a  certificate 
for  the  stock  was  obtained,  then  the  result 
of  plaintiff's  venture  depended  entirely  upon 
what  the  mine  might  develop  in  the  future. 

Much  stress  is  laid  upon  the  fact  that  plain- 
tiff waited  for  a  considerable  time  for  bis 
share  of  the  money  represented  by  his  inter- 
est; In  the  stock  after  it  was  received  by  the 
defendant  before  commencing  suit,  but  tbaV 
Is  fully  explained  in  his  testimony. ,  He  was 
Induced  to  wait  upon  the  representation  of 
the  defendant  that  he  had  not  as  yet  received 
all  the  money  to  which  be  was  entitled,  and 
tbat  be  would  settle  with  blm  as  soon  as  It 
was  all  paid.  We  find  In  this  case,  like  all 
others  of  a  similar  character,  a  decided  con- 
flict in  tbe  testimony  on  the  subject  of  the 
contract  upon  which  plaintiff  based  his  right 
to  the  relief  granted  him  by  the  trial  court 
but  this  confiict  was  decided  in  favor  of  the 
plaintiff,  and,  under  repeated  decisions,  we 
win  not  disturb  such  findings  where  the  tes- 
timony, as  it  is  in  this  case,  is  amply  suffi- 
cient to  sustain  tbem. 

Tbe  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

CAMPBELL,  C.  J.,  and  MUSSER,  J.,  con- 
cur. 

(49  Cblo.  170)  ■ 
WHITE  V.  NUCKOLLS. 

(Supreme  Court  of  Colorado.    Dec  6,  1910.) 

1.  Injunction  (§  180*)  —  Plhuding— Dbmub- 
REB— Continuance  Afteb  Sustaining  Dk- 

UUBBEB. 

When  a  demurrer  to  a  complaint  upon 
which  an  injunction  is  issued  Is  sustained,  tbe 
court  may  In  its  discretion  continue  the  injunc- 
tion pending  an  amendment  to  tbe  complaint. 

TEd.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  §  180.*] 


•Vw  other  eaies  see  same  topic  and  ucUon  NUMBER  In  Dec.  Die.  &  Am.  Dig.  Kejr  No.  Seriee  a  Rep'r  Indez** 

Digitized  by" 


3V   ■     *«««*-" 

v^oogle 


330 


112  PACIFIC  REPORTER 


(Cola 


2.  APPEAt    AND    EbROB    (§    1043*)— HARMLESS 

Ebbob. 

The  erroneous  issuance  of  an  interlocutory 
injunction,  if  it  does  not  prejudice  the  complain- 
ing party,  is  not  ground  for  reversal  m  the 
final  judgment,  so  that  if  the  judgment  on  the 
merits  was  correct,  in  a  suit  to  establish  priori' 
ties  to  water  rights  and  enjoin  defendant  from 
infringing  plaintiff's  rights,  or  if  the  court  did 
not  err  in  the  proceedings  under  the  preliminary 
injunction,  to  defendant's  prejudice  in  the  final 
adjudication,  any  error  in  refusing  to  dissolve 
a  preliminary  injunction  granted  upon  sustain- 
ing a  demurrer  to  the  complaint,  with  leave  to 
amend,  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4119;    Dec.  Dig.  $  1043.»J 

3.  Injunction  (|  219*)— Gbounds— Violation 
OF  Injunction  —  Injunction  on  Insuffi- 
cient Complaint. 

Where  the  case  made  by  the  complaint  au- 
thorized injunctive  relief  if  the  facts  alleged 
were  sufficient,  so  that  a  decree  based  on  the 
complaint  would  not  be  actually  void,  a  viola- 
tion of  an  injunction  issned  thereon  constituted 
contempt  of  court,  though  the  complaint  was 
insufficient. 

[Eld.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  f  441  j   Dec.  Dig.  f  219.*] 

4.  Pleading  (S  248*)— Amendment— Cause  of 
Action. 

The  original  complaint  in  an  action  to  en- 
join defendant  from  preventing  plaintiff  from 
diverting  water  alleged  that  plaintiff  diverted 
the  waters  of  a  stream  through  two  ditches 
known  as  the  "L"  and  "H"  ditches,  and  that 
it  was  diverted  directly  from  the  stream  by  the 
L  ditch,  and  a  part  thereof  discharged  into 
a  reservoir  from  which  it  was  taken  by  the  H 
ditch,  and  the  second  amended  complaint  al- 
leged that  water  was  diverted  from  the  stream 
wholly  by  the  L  ditch.  HeJd  that,  even  if  the 
evidence  showed  that  the  L  ditch  was  construct- 
ed after  the  commencement  of  the  action,  the 
second  amended  complaint  did  not  change  the 
cause  of  action ;  the  issue  being  the  prior  right 
to  use  water  from  the  stream,  and  not  the 
ownership  of  the  ditches. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §|  68G-709 ;    Dec.  Dig.  §  248.*J 

5.  Watebs  and  Water  Courses  (|  152*)  — 
Water  Riouts- Suits  to  Establish— Al- 
legations OP  Complaint. 

In  a  suit  to  prevent  defendant  from  divert- 
ing water  and  from  interfering  with  plaintiff's 
use  for  domestic  and  irrigation  purposes  of  a 
certain  number  of  cubic  feet  of  water  a  second, 
the  complaint  must  allege  facts  showing  plain- 
tiff's right  to  the  water  claimed,  and  that  such 
right  was  prior  and  superior  to  defendant's 
right. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S$  156,  157;  Dec. 
Dig.  i  152.*] 

6.  Waters  and  Water  Coxtrses  (§  151*)— Ri- 
parian   Rights— Abandonment— NoNusER. 

Nonuser  of  an  appropriation  of  water  is 
not  an  abandonment  thereof,  unless  the  inten- 
tion to  abandon  exists. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  155;  Dec.  Dig.  § 
151.*] 

7.  Waters  and  Water  Courses  (|  152*)  — 
Water  Riohts— Establisument- Proceed- 
ings—Burden  OF  Pboof. 

One  claiming  water  rights  by  reason  of 
the  abandonment  thereof  by  another  has  the 
burden  of  establishing  such  abandonment. 

WE3d.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  §  152.*] 


8.  Appeal  and  Erbor  (8  1011*)— Findings— 
Conclusiveness— Conflicting  Evidence. 

A  trial  court's  findings  on  conflicting  evi- 
dence cannot  be  disturl^d  by  the  Supreme 
Court 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3983-3989;  Dec.  Dig.  i 
1011.*] 

9.  Waters  and  Water  Coubses  (§  152*)  — 
Water  Rights- Decree— Constbuction. 

In  a  suit  to  enjoin  defendant  from  divert- 
ing water  and  from  interfering  with  plaintiff's 
use  for  domestic  and  irrigation  purposes  of  1^ 
cubic  feet  of  water  a  second  from  a  certain 
stream,  the  decree  gave  plaintiff  the  exclu- 
sive right  to  use  one  cubic  foot  of  water  per 
second,  and  made  such  right  superior  to  defend- 
ant's right  and  prohibited  him  from  taking  any 
water  therefrom  which  would  result  in  depriv- 
ing plaintiff  of  her  adjudged  rights,  and  enjoin- 
ed him  from  so  obstructing  the  stream  as  to 
accomplish  the  same  result.  Beld,  that  since 
the  law  embodies  in  every_  decree  establishing 
water  rights  a  limitation  in  time  and  volume 
of  the  rights  adjudged,  to  the  extent  of  the 
needs  of  the  succe.'wful  party,  and  for  the  pur- 
poses named,  the  decree,  construed  in  view  of 
such  limitation,  gave  plaintiff  the  prior  use  of 
water  from  the  stream  for  domestic  and  irriga- 
tion purposes  to  the  extent  of  one  cubic  foot 
per  second  when  that  volume  was  required  to 
supply  plaintiff's  needs,  and  permitted  defend- 
ant to  divert  the  waters  subject  to  such  rights 
in  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  I  152.*] 

Error  to  District  Court,  Pueblo  County; 
John  H.  Voorhees,  Judge. 

Suit  by  Emma  Tolle  Nuckolls  against 
Qrum  White.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

S.  Harrison  White,  for  plaintiff  in  error. 
Devlne.  Dubbs  &  Preston  and  H.  P.  Vorles, 
for  defendant  In  error. 

GABBERT,  J.  The  parties  to  this  pro- 
ceeding each  claim  priorities  to  the  use  of 
water  from  a  natural  stream  known  as  "Long 
Branch,"  and  the  important  question  present- 
ed for  the  determination  of  the  court  below 
was  which  party  had  the  prior  right  to  the 
use  of  such  water. 

Defendant  in  error,  plaintiff  below,  Insti- 
tuted an  action  to  enjoin  plaintiff  in  error, 
as  defendant,  from  diverting  and  interfering 
with  her  use  for  domestic  and  irrigation  pur- 
poses of  1%  cubic  feet  of  water  per  second 
of  time  from  the  stream  in  question.  On 
filing  the  complaint,  a  temporary  Injuuctlou 
was  issued  and  servM  upon  defendant,  en- 
joining him  from  diverting  the  waters  of 
the  stream  to  the  detriment  of  plaintiff  pend- 
ing a  determination  of  the  case  upon  its 
merits.  Thereafter  such  proceedings  were  had 
as  resulted  (1)  in  adjudging  the  defendant 
guilty  of  contempt  for  violating  the  tempo- 
rary injunction;  and  (2)  on  trial  of  the  is- 
sues made  by  the  pleadings  judgment  was 
rendered  to  the  effect  that  plaintiff  was  en- 
titled to  the  use  of  one  cubic  foot  of  water 
per  second  of  time  for  domestic  and  Irriga- 
tion   purposes    from    the    waters    of    Long 
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Branch  creek.  In  advance  of  the  right  of  the 
defendant.  The  latter  has  brought  the  case 
here  for  review  on  error.  The  defendant 
filed  a  general  demurrer  to  the  original  com- 
plaint, and  gave  notice  that  an  application 
would  be  made  to  dissolve  the  Injunction 
based  upon  the  demurrer.  The  demurrer  was 
sustained,  and  leave  granted  to  the  plaintiff 
to  amend  her  complaint,  but  the  court  re- 
fused to  dissolve  the  injunction.  It  is  urged 
that  the  court  erred  In  refusing  to  dissolve 
the  writ  The  prevailing  doctrine  now  is 
that,  when  a  demurrer  to  a  complaint  upon 
which  an  injunction  Is  issued  is  sustained, 
the  court  in  its  discretion  may  continue  the 
injanction  pending  an  amendment  to  the  com- 
plaint 2  High  on  Injunctions,  g  1594;  10 
Enc.  PI.  &  Pr.  983.  There  are  authorities, 
also,  holding  that  the  injunction  still  stands, 
although  the  order  granting  leave  to  amend 
is  silent  as  to  its  effect  upon  the  injunction. 
High,  supra.  Aside  from  this,  Interlocutory 
orders  on  injunctions,  even  if  erroneous, 
which  do  not  prejudicially  affect  the  substan- 
tial rights  of  the  complaining  party,  do  not 
justify  tue  reversal  of  the  final  Judgment. 
Dunne  v.  Stotesbnry,  10  Colo.  89.  26  Pac. 
333 ;  Roberts  v.  Arthur,  15  Ctolo.  456,  24  Pac. 
922 ;  Carson  Mining  Co.  v.  Hill,  7  Colo.  App. 
141.  42  Pac.  678.  And  so,  if  it  should  appear 
tliat  the  Judgment  on  the  merits  is  correct, 
or  that  the  court  did  not  err  in  any  of  the 
proceedings  had  under  the  preliminary  writ 
to  the  prejudice  of  defendant  in  the  final  ad- 
judication, the  question  of  whether  or  not  the 
court  erred  in  refusing  to  dissolve  it  is  of 
DO  material  moment. 

Plaintiff  filed  an  amended  complaint  with- 
in the  time  fixed  by  the  court.  Thereafter 
the  defendant  violated  the  Injunction,  and 
was  cited  for  contempt.  On  hearing  he  was 
adjudged  guilty,  and  a  fine  imposed.  Counsel 
for  defendant  urges  that  because  the  demur- 
rer had  been  sustained  to  the  complaint  on 
which  the  injunction  was  issued,  the  writ 
was  of  no  further  force  or  effect,  and  also 
contends  that  failure  to  obey  a  void  writ  is 
not  contempt  Counsel  for  plaintiff  suggests 
that  these  questions  cannot  be  reviewed  In 
connection  with  the  final  Judgment,  but  are 
only  reviewable  in  a  special  proceeding  for 
that  purpose.  Waiving  this  proposition,  we 
are  of  the  opinion  that  the  court  did  not  err 
in  adjudging  the  defendant  guilty  of  con- 
tempt As  above  stated,  and  for  reasons 
tliere  given,  the  injunction  was  still  in  force, 
and,  although  the  complaint  on  which  it  was 
issned  may  not  have  stated  facts  sufficient  to 
Justify  its  Issuance,  it  was  not  for  that  rea- 
son void.  The  case  attempted  to  be  stated 
by  plaintiff  belonged  to  a  class  in  which  the 
court  could  grant  equitable  relief,  through 
injunctive  process,  and,  although  the  com- 
plaint may  not  have  stated  facts  sufficient  to 
Justify  Its  issuance,  it  was  not  void,  and  a 
violation  of  its  mandates  was  contempt 
Tebbetts  v.  People,  31  Colo.  461,  73  Pac.  869. 


Over  the  objection  of  the  defendant,  plain- 
tiff was  permitted  to  file  a  second  amended 
complaint.  This,  it  is  urged,  was  error,  for 
the  reason  that  thereby  an  entirely  different 
cause  of  action  \yaa  stated  from  that  orig- 
inally pleaded.  In  the  original  complaint  it 
was  alleged  that  plaintiff  diverted  the  wa- 
ters of  the  stream  through  two  ditches 
known  as  the  "Long  Branch"  and  "HIU"; 
that  the'  water  was  diverted  directly  from 
the  stream  hy  the  Long  Branch  ditch,  part 
of  which  was  discharged  Into  a  reservoir 
from  which  It  was  taken  by  the  Hill  ditch. 
According  to  the  averments  of  the  second 
amended  complaint  the  water  was  wholly 
diverted  by  the  Long  Branch  ditch.  Be- 
cause of  this  diderence  between  the  two  com- 
plaints, it  is  contended  that  the  cause  of  ac- 
tion was  changed,  and  that  from  the  testi- 
mony it  appears  the  latter  ditch  was  con- 
structed after  the  commencement  of  the  ac- 
tion, which  is  a  different  case  from  that  orlg' 
inally  stated.  The  testimony  does  not  sus- 
tain this  cobtentlon,  but,  even  if  it  did,  nei- 
ther the  second  amended  complaint  nor  the 
testimony  shows  that  the  cause  of  action  was 
changed  by  the  amended  pleading.  The  ul- 
timate question  involved  from  the  inception 
of  the  case  was  priority  to  the  use  of  water 
from  Long  Branch  creek.  The  ownership  of 
the  conduits  through  which  the  water  was 
diverted  from  the  stream  was  not  in  contro- 
versy. A  mere  change  in  the  averments  with 
respect  to  the  channel  through  which  plain- 
tiff conducted  her  priority  did  not  change  her 
cause  of  action.  Both  complaints,  though 
diOiering  somewhat  in  their  averments,  were 
directed  to  the  same  ultimate  fact,  namely^ 
the  prior  right  of  plaintiff  to  the  use  of  water 
from  Long  Branch  creek  as  against  the  right 
of  the  defendant  to  the  waters  of  that 
stream.  Consequently  the  amended  com- 
plaint in  question  did  not  depart  from  the 
cause  set  up  in  the  original  complaint  al- 
though it  may  have  appeared  that  subse- 
quent to  the  commencement  of  the  action  the 
conduit  through  which  the  plaintiff  conduct- 
ed the  water  represented  by  her  priority  was 
changed.  Davidson  v.  Fraser,  36  Colo.  1,  84 
Pac.  095,  4  L.  E.  A.  (N,  S.)  1126. 

Counsel  for  defendant  urge  upon  our  at- 
tention the  proposition  that,  even  if  the  sec- 
ond amended  complaint  stated  a  new  cause 
of  action,  the  defendant  waived  the  right  to 
raise  the  question  of  departure  by  answer- 
ing thereto,  and  going  to  trial  on  the  merits. 
Authorities  cited,  namely,  Scovlll  v.  Olasner, 
79  Mo.  449,  Grotte  v.  Nagle,  50  Neb.  363,  69 
N.  W.  973,  Sauter  v.  Leverldge,  103  Mo.  615» 
15  S.  W.  981,  and  Grymes  v.  C.  F.  Uebke 
Hdwre.  M.  &  L.  Co.,  Ill  Mo.  App.  358,  85 
S.  W.  946,  hold,  in  effect,  that  when  a  defend- 
ant instead  of  standing  on  an  objection  to 
an  amended  complaint  or  motion  to  strike, 
based  upon  the  ground  that  it  states  a  new 
cause  of  action,  takes  Issne  thereon  and  goes 
to  trial,  he  waives  the  error,  if  any.  In  th^ 
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respect  named,  for  the  reason,  as  stated,  in 
sabstance,  by  some  of  the  autborltles  dis* 
cussing  the  question,  the  defendant  should 
not  be  permitted  to  malce  the  trial  court  a 
place  of  chance,  and  then  .ask  for  a  review 
when  be  has  failed  on  another  accepted  is- 
sue. We  do  not  deem  it  necessary,  however, 
to  express  any  opinion  on  this  proposition, 
although  it  was  referred  to  in  Messenger  v. 
Northcutt.  26  Colo.  527,  58  Pae.  1090. 

It  is  also  contended  that  the  second  amend- 
ed complaint  does  not  state  a  cause  of  action. 
It  is  undoubtedly  true  that.  In  order  to  en- 
title plaintiff  to  the  relief  demanded,  it  must 
appear  from  the  averments  of  her  pleadings 
that  she  had  a  right  to  the  water  in  contro- 
versy, that  such  right  was  prior  and  superior 
to  that  of  the  defendant,  and  that  it  was  nec- 
essary to  allege  the  facts  upon  which  her 
claim  to  these  rights  was  based.  Without 
entering  into  details,  we  think  it  sufficient  to 
say  that  the  complaint  fully  complies  with 
the  rules  of  pleading  in  cases  of  this  char- 
acter. 

On  behalf  of  defendant  it  is  also  claimed 
that  the  evidence  does  not  support  the  de- 
cree. The  testimony  is  somewhat  voluminous, 
and  we  do  not  deem  it  necessary  to  state  it 
in  detail.  In  substance,  on  behalf  of  plain- 
tiff, it  is  tliat  she  and  her  predecessors  in 
title  had  used  for  domestic  and  irrigation  pur- 
poses a  volume  of  water  from  Long  Branch 
creek  equal  to  that  decreed  her  each  year 
since  1872  down  to  and  Including  the  year 
1901,  when  the  defendant  attempted  to  total- 
ly deprive  her  of  the  right  thus  acquired  by 
taking  out  a  ditch  above  the  headgate  of  her 
ditch.  There  is  doubtless  some  conflict  on 
this  subject  in  the  testimony  of  thp  witness- 
es for  the  respective  parties,  and  as  to  wheth- 
er the  water  in  question  was  used  during 
certain  years ;  but  there  la  nothing  to  estab- 
lish an  abandonment  upon  the  part  of  plain- 
tiff. Nonuser  of  an  appropriation  of  water 
is  not  of  itself  sufficient  to  establish  aban- 
donment. The  intention  to  abandon  must  al- 
so l»e  present  New  Mercer  D.  Co.  v.  Arm- 
strong, 21  Colo.  357,  40  Pa&  980.  The  bur- 
den of  proof  to  establish  abandonment  of  a 
water  right  is  upon  the  party  asserting  it — 
Platte  Valley  I.  Co.  v.  Central  Trust  Co.,  32 
Colo.  102,  75  Pac.  891— In  this  case,  the  de- 
fendant. Whatever  conflict  there  was  in  the 
testimony  bearing  on  the  issues  of  fact  be- 
tween the  parties  the  trial  court  resolved  in 
favor  of  plaintiff,  and  we  cannot  disturb 
these  findings. 

The  decree  is  to  the  effect  that  plaintiff 
shall  have  the  exclusive  right  to  the  use  of 
one  cubic  foot  of  water  per  second  of  time 
from  long  Branch  creek  for  domestic  and  ir- 
rigation puriKJses;  that  this  right  Is  para- 
mount and  superior  to  any  claim  or  right  to 
the  use  of  the  water  of  that  stream  by  the 
defendant;  that  he  shall  not  take  any  water 


from  the  stream  which  will  result  In  depriv- 
ing plaintiff  of  her  rights  as  adjudged;  and 
that  he  is  forever  enjoined  and  restrained 
from  maintaining  any  dam  or  obstruction  in 
the  stream  which  interferes  with  the  flow  of 
water  in  its  natural  channel  to  the  headgate 
of  plalntitTs  ditch,  to  the  extent  of  the  vol> 
ume  to  which  she  is  adjudged  entitled.  The 
decree  then  recites:  "It  is  further  ordered, 
adjudged,  and  decreed  by  the  court  that  the 
defendant  Crum  White  shall  have  the  right 
to  use  and  flow  through  the  headgate  of  said 
Long  Branch  ditch  No.  2  from  said  Long 
Branch  one  cubic  foot  of  water  per  second 
of  time  as  of  priority  September,  1901,  but 
that  his  use  of  said  water  shall  not  in  any 
manner  or  way  interfere  witti  the  use  of  wa- 
ter on  the  part  of  the  plaintiff  as  hereinbe- 
fore set  forth." 

It  is  urged  on  behalf  of  the  defendant  that 
this  decree,  is  erroneous,  because  the  right 
to  the  exclusive  use  of  water  is  not  recogniz- 
ed, and  that  the  decree  does  not  designate 
the  volume  awarded  for  irrigation  purposes, 
nor  the  amount  for  domestic  use,  and  that 
the  decree  is  not  qualified  in  any  manner  as 
to  the  time  plaintiff  shall  have  the  right  to 
the  use  of  water  for  the  purpose  for  which  it 
is  decreed.  A  right  to  the  use  of  water  is 
limited  in  time  and  volume  to  the  extent  of 
the  needs  of  the  party  in  whose  favor  such 
right  is  established  for  the  purpose  named. 
The  law  reads  this  limitation  into  decrees  es- 
tablishing such  right.  Medano  Ditch  Co.  v. 
Adams,  29  Colo.  817,  68  Pac.  431.  With  this 
limitation  imposed  by  law,  the  gist  of  the 
decree  is  that  plaintiff,  as  against  defendant, 
is  entitled  to  the  prior  use  of  water  from  the 
stream  for  domestic  and  irrigation  purposes 
to  the  extent  of  one  cubic  foot  per  second  (tf 
time  when  required  to  supply  the  needs  of 
her  rights  as  fixed  by  the  decree,  and  that 
subject  to  these  rights  the  defendant  may 
divert  the  waters  of  the  stream.  In  other 
words,  the  defendant  is  only  enjoined  from 
taking  water  from  the  stream  when  the  same 
is  required  for  use  by  plaintiff  for  irrigation 
or  domestic  uses,  to  the  extent  of  the  volume 
awarded  her. 

The  Judgment  of  the  district  court  la  af- 
firmed. 

Judgment  affirmed. 

CAMPBE2LL,  C.  J.,  and  HILL,  J.,  concur. 

(83  Kan.  630) 

CENTRAL   NAT.    BANK   OF   CARTHAQB, 

MO.,    V.    OUTHRlB    MOUNTAIN 

PORTLAND  CEMENT  CO. 

(Supreme  Court  of  Kansas.    Nov.  23,  1910.) 

1.  Appeal  and  Ebrob  (§  492»)— Stat  Obdeb 

—  Purging  Contempt  —  Bestokation   of 

Status, 

A  technical  contempt  by  a  sale  of  property 
under  an  execution  notwithstanding  a  stay  or- 
der  was    purged    on    the   participants    causing 
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everything  to  be  undone  that  bad  taken  place 
after  the  granting  of  the  order,  and  restoring 
the  original  status. 

[E^.  Note.— £\>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  ZJSl ;   Dec.  Dig.  i  492.*] 

2.  Appeal  and  Ehbob  (i  477*)  —  Supbeiik 
Court— Jurisdiction— Stay. 

Under  Gen.  St.  1888,  c.  27,  i  1  (Gen.  St. 
1909,  {  23G2),  providing  that,  during  the  pend- 
ency of  an  appeal,  the  Supreme  Court  may 
make  an  order  suspending  further  proceedinjgs  in 
the  trial  court,  the  Supreme  Court  had  junsdic- 
tion  to  stay  execution  on  a  judgment  appealed 
from,  where  it  appeared  essential  to  preserve  the 
existing  status. 

IKd.  Note.— For  other  cases,  see  Appeal  and 
Brron  Cent  Dig.  H  2247-2249;  Dec  Dig.  i 
477.*J 

3.  Appeal  and  Erbor  (i  478*)— Stat  Pbkd- 
rwo  Appeal— Ex  Pabtb  Order. 

An  ex  parte  order  may  be  granted  suspend- 
ing proceedings  pending  appeal,  where  imme- 
diate action  h  necessary ;  any  injustice  done 
thereby  being  subject  to  immediate  correction 
on  a  motion  to  set  the  order  aside. 

(Ed,  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i  2230;   Dec  Dig.  I  478.*] 

4.  Apfeai,  and  Error  (t  482*)— Subsequent 
Pbocxeoinos  by  Trial  Court— Stay  of  Ex- 
ecution. 

Where  it  was  claimed  that  property  had 
been  sold  on  execution  notwithstanding  an  ap- 
peal, and  the  qnestion  was  thereupon  raised  as 
to  whether  such  sale  was  valid,  a  stay  of  pro- 
ceedings pending  the  appeal  would  be  so  modi- 
fied as  to  permit  the  presentation  of  such  ques- 
tion to  the  trial  court ;  that  being  the  most  con- 
venient forum. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  2259-2263 ;  Dec.  Dig.  g 
482.*] 

Appeal  from  District  Court,  Bourbon 
Coonty. 

Action  by  tbe  Central  National  Bank  of 
Carthage.  Mo.,  against  the  Guthrie  Mountain 
Portland  Cement  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  On  motion 
to  set  aside  stay  order.  Denied.  Order  mod- 
19ed. 

John  E.  Hessln  and  Charles  H.  Winston, 
for  appellant  C.  E.  Hnlett,  McBeynoIds  & 
Halliburton,  and  Hubert  Lardner,  for  appel- 
lee. 

PER  CURIAM.  On  January  25,  1910,  In 
an  action  upon  a  promissory  note  the  Cen- 
tral National  Bank  of  Carthage,  Mo.,  ob- 
tained a  Judgment  against  the  Guthrie  Moun- 
tain Portland  Cement  Company,  -which  in- 
cluded an  order  for  the  sale  of  attached 
property.  On  August  3d  an  execution  was 
issued,  under  which  other  property  was  seiz- 
ed and  advertised  to  be  sold  at  10  o'clock 
on  tbe  morning  of  August  25tb.  At  that 
time  a  sale  was  made  to  W.  C.  Gunn,  tbe 
validity  of  which  is  denied  by  the  defendant 
on  the  ground  that  before  it  took  place  an 
appeal  had  been  taken  and  a  stay  bond  giv- 
en. The  appeal  was  perfected  August  24th, 
and  a  statutory  stay  bond  was  filed  and  ap- 
proved by  tbe  clerk  of  the  district  court  on 
August  25th,  but  whether  before  or  after  10 


o'clock  Is  disputed.  On  August  26tb,  a  Jus- 
tice of  this  court,  on  application  of  tbe  de- 
fendant, granted  an  order  staying  all  pro- 
ceedings in  tbe  district  court  pending  the  de- 
termination of  tbe  appeaL  On  September 
Idtb  tbe  plaintiff  filed  in  tbe  district  court  a 
motion  to  confirm  tbe  sale,  and  the  next  day 
an  order  was  -  made  sustaining  tbe  motion 
and  directing  the  disbursement  of  tbe  pro- 
ceeds. On  September  30tb  a  citation  was  is- 
sued from  tUs  court  against  tbe  defendant 
and  others  to  show  cause  why  tliey  should 
not  be  deemed  to  be  in  contempt  for  having 
proceeded  with  tbe  litigation  In  tbe  district 
court  after  tbe  stay  bad  been  granted.  Upon 
a  bearing  it  developed  that  the  proceedings 
bad  been  taken  In  good  faith,  in  tbe  belief 
that  tbey  did  not  contravene  the  stay  order. 
Ttie  court,  however,  held  that  belief  to  be 
erroneous,  and  tbe  participants  were  adjudg- 
ed to  have  been  guilty  of  a  technical  con- 
tempt, from  which  tbey  were  purged  upon 
tbelr  causing  everything  to  be  undone  that 
bad  taken  place  after  the  granting  of  tbe 
stay  order,  thus  restoring  matters  to  the  con- 
dition that  existed  on  August  26th. 

The  case  now  comes  up  for  bearing  on  a 
motion  of  tbe  plaintiff  to  set  aside  tbe  stay 
order  granted  August  2eth,  upon  the  ground 
that  it  was  contrary  to  tbe  statutes  and 
without  aathority  of  law.  As  tbe  only  ques- 
tion raised  concerns  the  power  to  make  such 
an  order,  under  tbe  circumstances  tbe  motion 
must  be  denied.  The  statute  provides  that 
during  the  pendency  of  the  appeal  the  Su- 
preme Court  "may  make  an  order  suspend- 
ing further  proceedings  in  the  court  below." 
Gen.  St.  1868,  c.  27,  S  1;  Gen.  St  1909.  ! 
2362.  And  it  is  a  necessary  Incident  to  tbe 
exercise  of  appellate  jurisdiction  that  the  re- 
viewing court  shall  be  able  by  appropriate 
action  to  preserve  an  existing  status,  so  that 
when  an  appeal  is  decided  the  fruits  of  the 
decision  shall  not  be  lost  because  in  tbe 
meantime  conditions  have  changed.  See  2 
Cyc.  891,  892;  20  Bncyc.  PI.  &  Pr.  1237,  1238. 
1246.  If  an  appeal  could  be  determined  im- 
mediately upon  being  perfected  no  occasion 
would  arise  for  any  Interlocutory  order  in 
this  court.  But,  for  reasons  beyond  the  con- 
trol of  the  court  or  tbe  parties,  an  Interval 
of  several  months  must  ordinarily  elapse  be- 
fore tbe  case  can  be  considered  on  tbe  mer- 
its. Whenever  it  appears  probable  that  some 
intervening  change  of  condition  may  render 
tbe  final  Judgment  ineffectual  the  practice  is 
to  make  an  order  designed  to  prevent  that 
result.  Such  orders  are  made  by  one  or 
more  Justices  as  well  as  by  tbe  court,  and 
occasionally,  where  Immediate  action  seems 
necessary,  without  notice  to  the  adverse  par- 
ty. Any  injustice  done  by  an  ex  parte  order 
can  readily  be  corrected  upon  a  motion  to 
set  it  aside,  its  effect  being  merely  to  sus- 
pend proceedings  until,  a  fuller  inquiry  can 
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be  had.  In  tbis  case  no  application  has  been 
made  to  discbarge  the  stay  order  on  any 
gronnd  except  the  want  of  authority  to 
malie  it. 

In  the  argument  it  was  suggested  that  the 
order  of  this  court  has  deprived  the  piaintiff 
of  the  right  to  invoice  the  statute  (Code  19(», 
i  5SS)  authorizing  leave  to  be  granted,  in  ac- 
tions on  a  contract  for  the  payment  of  mon- 
ey only,  for  the  enforcement  of  a  Judgment 
notwithstanding  a  stay  bond,  upon  the  giv- 
ing of  security  for  restitution.  Granting  that 
this  action  was  originally  one  to  which  that 
statute  applied,  a  new  question  has  now  aris- 
en^—whether  a  valid  sale  of  property  on  ex- 
ecution has  already  been  made  in  satisfac- 
tion of  the  Judgment,  the  plaintiff  maintain- 
ing the  affirmative.  Until  that  question  is 
settled  it  is  manifest  that  a  new  execution 
ought  not  to  issue.  Inasmuch  as  the  sale 
was  made  after  appellate  Jurisdiction  bad  at- 
tached by  the  perfecting  of  the  appeal,  the 
question  whether  a  stay  bad  already  become 
operative  through  the  giving  of  a  bond  by 
the  defendant  might  under  some  circumstanc- 
es be  determined  by  this  court  in  the  first 
Instance.  The  district  court,  however,  af- 
fords a  more  convenient  forum  for  the  in- 
vestigation of  that  matter.  To  the  end  that 
the  entire  controversy  may  be  settled  as 
speedily  as  practicable,  the  stay  order  here- 
tofore granted  Is  now  modified  so  far  as  to 
allow  motions  to  confirm  and  to  set  aside 
such  sale  to  be  presented  and  passed  upon  by 
the  district  court,  the  Judgment  rendered  in 
that  connection  not  to  be  carried  out  until 
further  order  of  this  court,  provided  any  par- 
ty, including  the  purchaser  at  such  sale,  shall, 
within  five  days  of  its  rendition,  appeal 
therefrom  and  give  a  bond,  in  an  amount 
and  with  securities  to  be  approved  by  this 
court  or  some  Justice  thereof,  conditioned  for 
the  payment  of  all  damages  that  may  be  oc- 
casioned to  the  opposing  party  or  to  such 
purchaser  by  the  delay  if  the  decision  is  af- 
firmed. If  such  an  appeal  Is  taken  it  will 
be  consolidated  with  that  now  pending,  and 
the  hearing  will  be  advanced  to  as  early  a 
time  as  conditions  will  permit 


(IS  Wyo.  4S1) 

MAKI    V.    STATE. 
(Supreme  Court  of  Wyoming.     Jan.  3,  1911.) 

1.  Witnesses  (8j  88.  300*)—Competenct— Ac- 
cused. 

While  the  defendant  in  a  criminal  case  is 
a  competent  witness  in  Iiis  own  behalf,  it  la 
optional  with  him  whether  he  will  testify  or 
not 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Die.  M  243,  244, 1042.  1042%  ;  Dec.  Dig. 
SI  88,  300.*] 

2.  Homicide  (§.  223*)— Evidence— Testimony 
op  Accused  at  Inquest- Admission. 

Where,  at  a  coroner's  inquest,  defendant 
before  testifying  was  advised  of  his  rights  and 


duly  cautioned,  his  testimony  thereafter,  given 
vojuntarily,  is  admissible  against  him. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  i  466;    Dec  Dig.  §  223.*]' 

3.  Homicide  (S  223*)— EJvidence— Testimony 

OF  Accused  at  Inquest. 

Accused  while  under  arrest  for  homicide 
was  talcen  before  a  coroner's  inquest  and  aslced 
whether  he  wanted  to  testify,  but  was  not  in- 
formed that  he  was  not  required  to  testify  or 
warned  that  his  evidence  would  he  used  against 
him,  nor  was  he  represented  by  counsel.  Held 
that,  in  the  absence  of  such  information  and 
caution,  his  evidence  given  at  the  inquest  would 
be  presumed  to  have  l>een  involuntary  and  in- 
admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f  466;   Dec.  Dig.  §  223.*] 

Error  to  District  Court  Uinta  County; 
David  H.  Craig,  Judge. 

Charles  Makl  was  convicted  of  manslaugh- 
ter, and  he  brings  error.     Reversed. 

H.  E.  and  H,  R.  Christmas,  for  plaintiff 
in  error.  W.  E.  Mullen,  Atty.  Gen.,  for  de- 
fendant in  error. 

SCOTT,  J.  An  information  was  filed  in 
the  district  court  of  Uinta  County  on  No- 
vember 4,  1908,  charging  Charles  Maki  with 
the  crime  of  murder  in  the  first  degree. 
He  was  duly  arraigned,  pleaded  not  guilty, 
and  was  subsequently  tried  and  found 
guilty  of  manslaughter.  He  filed  a  motion 
for  a  new  trial  which  was  overruled.  Judg- 
ment was  pronounced  against  him  upon  the 
verdict,  and  he  brings  error. 

1.  The  plaintiff  in  error  was  sworn  and 
testified  as  a  witness  at  the  coroner's  In- 
quest. The  coroner  testified  as  a  witness 
at  the  trial  on  behalf  of  the  state,  and  in- 
quiry was  made  as  to  statements  made  by 
the  plaintiff  In  error  in  bis  evidence  given 
at  the  inquest  The  defendant  was  permit- 
ted to  Interrogate  the  witness  as  to  the 
conditions  under  which  he  so  testified.  Up- 
on the  answers  to  such  interrogatories,  the 
defendant  objected  to  the  witness  testifying 
to  what  be  said  under  oath  at  the  coroner's 
inquest  for  the  reason  that  bis  statements 
were  not  voluntarily  made,  but  were  made 
at  a  time  when  be  was  under  arrest  for 
the  crime  charged  in  the  information  and 
bad  not  been  apprised  by  the  coronier  that  be 
was  under  no  obligation  to  testify,  and  that 
if  he  did  testify  at  such  inquest  his  state- 
ments might  be  used  against  him  upon  bis 
trial.  Tlie  objection  was  overruled  and  an 
exception  reserved. 

The  evidence  of  the  coroner  shows  that 
the  plaintiff  In  error  was  under  arrest  at 
the  time  be  gave  his  evidence  before  the 
coroner  for  killing  the  deceased,  whose  dead 
body  and  the  nature  of  the  death  was  then 
the  subject  of  the  coroner's  inquest  He 
was  not  informed  that  what  he  said  might 
be  used  against  him  upon  bis  trial,  nor  was 
he  advised  of  bis  rights  In  the  matter,  nor 
does  it  appear  that  he  had  the  benefit  of 
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counsel.  Under  Buch  circumstances,  it  la  con- 
tended by  the  defendant  that  evidence  of 
vtaat  be  then  and  there  testified  to  under 
the  surrounding  conditions  was  inadmissible 
as  evidence  against  him  upon  the  trial.  This 
evidence  was  material.  It  tended  to  show 
that  he  was  present  with  the  deceased  at 
the  time  and  place  when  the  latter  received 
bis  death  blow.  The  evidence  was  largely 
circumstantial,  and  the  defendant  did  not 
testify  as  a  witness  upon  the  trial. 

The  right  of  the  state  to  use  this  evidence 
turns  upon  the  question  as  to  whether  it 
was  voluntarily  given  by  the  plaintiff  In  er- 
ror at  the  coroner's  Inquest  If  it  Is  not 
stamped  with  that  essential  requirement, 
then  it  was  Inadmissible  and  prejudicial,  for 
it  was  one  of  the  constitutional  rights  of 
the  defendant  that  he  should  not  be  com- 
pelled to  testify  against  himself.  Section 
11,  art  1,  of  the  Constitution.  It  is  the 
general  rule  that  self-criminating  statements 
are  not  per  se  admissible  over  objection, 
when  the  evidence  discloses  that  the  de- 
fendant was  in  custody  for  the  crime  charg- 
ed at  the  time  of  making  such  statements, 
unless  shown  to  have  been  voluntarily  made. 
Under  this  rule,  there  Is  no  presumption  that 
such  statements  are  voluntarily  made,  but 
on  the  contrary,  the  presumption  is  the  oth- 
er way,  and  upon  the  trial  of  an  accused  the 
burden  is  upon  the  state,  seeking  to  prove 
such  statements,  to  show  their  voluntary 
character.  It  Is  impossible  to  show  this 
where  the  accused  Is  under  arrest  for  the 
crime  under  investigation  by  the  coroner's 
Jury,  and  upon  such  investigation  the  crim- 
inating statements  were  made  under  oath 
without  also  showing  that  he  had  the  bene- 
flt  of  counsel  or  was  fully  Informed  of  bis 
ti^ts.  He  was  not  here  told  that  he  need 
not  make  a  statement  or  might  make  a 
statement  or  be  sworn  as  a  witness,  and 
that  if  he  made  a  statement,  whether  under 
oath  or  not,  it  might  be  used  against  him 
if  subsequently  tried  upon  the  charge  for 
which  he  was  then  under  arrest,  and  that 
be  could  do  as  he  pleased  about  the  matter. 
It  is  true  that  the  coroner  testified  that  the 
accused  voluntarily  gave  his  evidence,  but 
be  also  said,  in  answer  to  an  inquiry  pro- 
pounded by  the  court  as  to  what  be  said  to 
the  accused  before  the  latter  testified,  and 
as  to  what  the  accused  said,  "I  just  merely 
asked  him  if  he  wanted  to  testify,  and  my 
recollection  is  he  stated  be  did.  I  believe 
that  was  all  that  was  said."  Upon  the  In- 
quiry of  the  coroniM'  the  accused,  being  then 
under  arrest  for  the  crime  being  investigat- 
ed, was  brought  before  the  coroner's  Jury, 
and,  without  being  informed  of  his  rights 
or  warned  that  his  evidence  might  there- 
after be  used  against  him,  was  sworn  as  a 
witness  and  gave  the  evidence  which  was 
Introduced  upon  the  trial,  over  the  objection 
tbat  it  was  not  shown  to  be  of  that  volun- 
tary nature  to  entitle  it  to  admission. 

The  word  "voluntary,"  as  applied  to  evi- 


dence given  by  one  at  a  coroner's  inquest, 
who  is  not  under  arrest  but  who  knew  be 
was  under  suspicion  of  having  perpetrated 
the  homicide  under  investigation,  and  who 
was  subpoenaed  as  a  witness  and  after- 
ward charged  and  tried  for  such  homicide, 
is  learnedly  discussed  in  Tuttle  v.  Pe<^le, 
33  Colo.  243,  7&  Pac.  1036,  70  L.  R.  A.  33. 
In  that  case  the  court  adopts  the  definition 
of  what  constitutes  a  voluntary  statement 
used  in  this  sense  as  given  in  State  v.  Clif- 
ford, 86  Iowa,  550,  53  N.  W.  299,  41  Am.  St 
Rep.  518,  as  follows :  "A  statement  to  have 
been  voluntarily  made,  must  proceed  from 
the  spontaneous  suggestion  of  the  party's 
own  mind,  free  from  the  Infiuence  of  any 
extraneous,  disturbing  cause."  The  court 
proceeds  to  discuss  the  way  of  determining 
whether  such  extraneous,  disturbing  cause 
exists  in  a  given  case,  which  would  exclude 
such  statement  from  the  inhibition  of  the 
Constitution,  and  lays  down  the  rule  tbat 
the  surrounding  circumstances  must  govern 
in  each  particular  case.  It  was  there  held 
tbat  the  refusal  of  the  witness  to  testify. 
or  had  he  claimed  his  constitutional  right 
not  to  testify,  would  probably,  owing  to  the 
surrounding  conditions,  have  subjected  the 
defendant  to  immediate  arrest  upon  the 
charge  of  murdering  the  deceased,  and  that 
evidence  given  under  such  conditions  must 
be  held  to  have  been,  not  voluntary,  but  un- 
der the  Infiuence  of  a  disturbing  cause.  In 
1  Qreenleaf  on  Evidence,  225,  It  is  said 
with  reference  to  this  subject:  "The  man- 
ner of  the  examination  is  therefore  particu- 
larly regarded;  and  if  it  appears  tbat  the 
prisoner  had  not  been  left  wholly  free,  and 
did  not  consider  himself  to  be  so  In  what 
he  was  called  upon  to  say,  or  did  not  feel 
himself  at  liberty  to  wholly  decline  any  ex- 
planation or  declaration  whatever,  the  ex- 
amination is  not  held  to  have  been  volun- 
tary." In  the  case  before  us,  there  was  no 
expression  of  a  desire  or  willingness  on  the 
part  of  the  prisoner  to  testify,  until  It 
was  drawn  from  him  by  a  question  from 
the  coroner.  The  suggestion  was  not  there- 
fore spontaneous  and  springing  out  of  the 
prisoner's  mind,  but  came  from  and  through 
the  inquiry  of  the  coroner,  and  under  condi- 
tions that  a  refusal  to  testify  would  consti- 
tute a  powerful  Incentive  in  the  minds  of  . 
the  ofilcers  of  the  law  to  continue  his  in- 
carceration. 

The  defendant  In  a  criminal  case  under 
our  statute  is  a  competent  witness  in  bis 
own  l)ehalf.  It  is  optional  with  him  wheth- 
er he  will  avail  himself  of  the  right  Under 
the  common  law  be  could  not  testify  as  a 
witness,  though  his  confessions  or  criminat- 
ing statements,  if  voluntarily  made,  could  be 
used  as  evidence  against  him.  The  rule  sur- 
rounding such  confessions  or  admissions  that 
developed  under  the  common  law  have  been 
extended  and  applied,  in  cases  where  the 
common-law  disability  has  been  removed  by 
statute,  to  confessions  or  criminating  state-  j 
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ments  made  under  oath  by  the  accused,  who 
is  then  under  arrest,  though  the  courts  dif- 
fer as  to  whether  a  criminating  statement  so 
made  at  a  coroner's  Inquest,  irrespective  of 
its  voluntary  character,  is  admissible  at  all. 
The  great  weight  of  authority  and  the  trend 
of  the  later  decisions  is  to  the  etlect  that  if 
he  has  been  advised  of  his  rights  and  duly 
cautioned  and  he  then  testifies  voluntarily, 
his  evidence  Is  admissible  against  him.  Peo- 
ple V.  McMahon,  16  N.  Y.  384;  People  v. 
Mondon,  103  N.  X.  211,  8  N.  E.  496,  57  Am. 
Rep.  709 ;  People  v.  Chapleau,  121  N.  T.  266, 
24  N.  B.  469;  People  v.  Wright,  136  N.  Y. 
625,  32  N.  B.  629;  Lyon  v.  People,  137  111. 
602,  27  N.  E.  677;  Wood  v.  State,  22  Tex. 
App.  431,  3  S.  W.  336;  State  v.  Garvey,  25 
La.  Ann.  191;  Steele  t.  State,  76  Miss.  387, 
24  South.  910.  The  object  and  purpose  of 
warning  the  accused  under  such  circumstanc- 
es is  two  fold:  First,  that  it  may  be  brought 
home  to  bis  mind  that  what  he  says  under 
oath  may  t>e  used  against  him  and  being  so 
Informed,  that  he  may  be  free  to  act  as  he 
pleases;  and,  second,  that  a  legal  proceeding 
may  not  be  converted  into  an  Inquisition.  It 
is  true  that  every  one  is  presumed  to  know 
the  law  and  to  assume  the  consequences  of 
his  own  acts,  and  upon  this  theory  it  was 
held  by  the  Supreme  Court  of  Missouri  that 
the  evidence  of  one  not  under  arrest,  who 
admitted  the  killing  and  voluntarily  appears 
and  testifies  before  a  coroner's  jury,  may  be 
used  against  him  In  the  absence  of  a  show- 
ing that  the  coroner  Informed  him  of  his 
rights.  State  y.  Mulllns,  101  Mo.  614,  14  S. 
W.  625.  This  and  other  Missouri  cases 
(State  V.  Xonng.  119  Mo.  495,  24  S.  W.  1038; 
State  V.  David,  131  Mo.  880,  83  S.  W.  28) 
are  distinguishable  upon  the  facts  from  the 
case  before  us,  for  in  each  of  those  cases  the 
defendant  was  not  under  arrest  at  the  time 
he  gave  his  testimony  at  the  coroner's  in- 
quest. 

In  State  ▼.  Young,  supra,  notwithstanding 
that  he  was  not  under  arrest,  the  defendant 
being  an  ignorant  German  boy,  who  at  the 
time  of  the  inquest  was  under  snspiclon  of 
having  committed  the  homicide  and  without 
the  aid  or  advice  of  counsel,  and  not  having 
been  informed  of  his  rights  by  the  coroner, 
gave  his  evidence;  It  was  held  that  such 
evidence  could  not  be  subsequently  used 
against  him  on  his  trial  for  the  homicide. 
In  Shoeffler  v.  State,  3  Wis.  823,  the  state- 
ment under  oath  of  the  defendant  in  the 
form  of  a  deposition  was  taken  before  the 
coroner-  at  the  Inquest  and  reduced  to  writ- 
ing at  a  time  when  the  defendant  was  not 
under  arrest,  but  under  suspicion  in  the 
neighborhood  of  having  committed  the  hom- 
icide for  which  he  was  subsequently  tried 
and  convicted.  He  was  neither  cautioned 
nor  informed  of  his  right  to  decline  to  an- 
swer any  question.  His  evidence  was  held 
admissible,  because  the  defendant  was  not 
at  the  time  charged  with  the  commission  of 


the  crime.  In  Clough  ▼.  State,  7  Meb.  320, 
339,  the  record  did  not  show  that  the  defend- 
ant was  under. oath  at  the  time  he  made  the 
statements  before  the  coroner's  Jury,  and 
they  were  held  to  have  been  properly  admit- 
ted. In  State  v.  Young,  60  N.  O.  126,  the 
prisoner  was  arrested  as  a  witness,  brought 
before  the  coroner's  Jury,  and  subjected  to  a 
rigid  examination.  The  evidence  was  held 
to  be  not  voluntarily  given  and  for  that  rea- 
son Inadmissible  against  the  prisoner  upon  a 
trial  for  the  homicide.  The  last  three  cases 
are  distinguishable  upon  the  facts  from  the 
case  here  presented,  where  the  defendant 
was  in  the  custody  and  charged  with  the 
crime  at  the  time  he  gave  his  evidence  be- 
fore the  coroner's  Jury.  While  the  decisions 
tire  not  in  harmony  as  to  the  rights  of  one 
who  is  not  under  arrest  for  the  crime  under 
investigation  at  the- time  he  gives  his  evi- 
dence before  a  coroner's  Jury  as  a  witness, 
they  are  practically  unanimous  as  to  one 
who  is  under  arrest  and  charged  with  the 
commission  of  the  homicide  at  the  time  be 
is  sworn  and  gives  evidence  before  such 
Jury.  The  person  so  under  arrest  and  charg- 
ed with  the  commission  of  the  homicide,  and 
who  is  without  counsel,  is  entitled  to  be  In- 
formed of  his  right  to  decline  to  be  a  wit- 
ness, or  to  answer  any  question,  and  properly 
cautioned  as  essential  elements  in  determin- 
ing the  voluntary  character  of  his  statements 
then  and  there  made.  He  is  physically  re- 
strained of  his  liberty.  In  that  sense  he  is 
not  free  to  do  and  act  as  he  pleases,  and 
there  is  a  very  natural  presumption  that  this 
restraint  extends  to  and  affects  his  mind  to 
the  extent  that  he  would  not  freely  say  or 
admit  those  things  which  might  thereafter  be 
used  as  evidence  against  him.  This  pre- 
sumption is  not,  however,  conclusive,  but  may 
be  overcome  if  it  be  made  to  appear  from 
the  evidence  that  after  being  cautioned  and 
informed  as  to  his  rights,  the  prisoner  vol- 
untarily submits  himself  to  examination  un- 
der oath.  Until  he  is  so  informed  and  cau- 
tioned, the  law  does  not  recognize  his  mind 
to  be  sufficiently  free  from  the  impending 
peril  of  his  situation  so  as  to  entitle  his 
statements  to  admission  as  evidence  against 
blm.  Not  alone  upon  the  question  that  they 
may  be  untrue,  but  that  the  mind  must  also 
be  left  free  to  act  with  knowledge  of  the 
possible  consequences. 

We  are  of  the  opinion  that  the  court  com- 
mitted prejudicial  error  in  admitting,  over 
the  obJecti<m  of  the  plaintiff  in  error,  the 
evidence  of  bis  statements  made  under  oath 
before  the  coroner's  Jury,  at  a  time  when 
he  was  under  arrest  and  charged  with  the 
commission  of  the  homldde,  and  in  the  ab- 
sence of  any  caution  or  information  as  to  his 
rights. 

2.  It  Is  assigned  as  error  that  the  evidence 
is  lnsuffi(Hent  to  support  the  verdict  It  Is 
unnecessary  to  review  the  evidence  upon  this 
assignment,  and  it  would  be  Improper  for  ua 
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to  do  so,  as  the  Judgment  will  have  to  be  re- 
rersed  and  a  new  trial  awarded  for  the  er- 
ror previously  discussed. 
Reversed. 

BEARD,  C.  J.,  and  POTTER,  J.,  coBcnr. 


«1  Wash.  164) 

SBXSMITH  V.  BROWN  et  ox. 
(Sapreme  Court  of  Washington.    Dec.  12,  1910.) 

Affkai.  and  Ebbob  (J  263*)— I*AW  op  Case— 
Instbuctions  Not  Excepted  to. 

Instructions  not  excepted  to  become  the  law 

of  the  case  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Eno^  Cent.   Dig.  {§  1516-1532;    Dec.   Dig.  § 

263.*] 

Department  1.  Appeal  from  Superior 
Court,  Douglas  County ;  R.  S.  Stelner,  Judge. 

Action  by  William  A.  Sexsmlth  against 
George  A.  Brown  and  wife.  Judgment  for 
plalntift^  and  defendants  appeal.     Affirmed. 

Canton  &  Hensel,  for  app^ants.  -W.  A. 
Benean,  for  api>ellee. 

RUDKIN,  C.  J.  This  action  was  Institut- 
ed by  the  plaintiff  to  recover  from  the  de- 
fendants the  sum  of  $373.50,  according  to  the 
terms  and  conditions  of  a  certain  promissory 
note,  executed  by  the  latter  in  favor  of  the 
former,  on  the  28th  day  of  July,  1902.  The 
sole  issne  in  the  case  was  presented  by  a 
plea  of  payment.  The  case  was  tried  before 
a  jury,  add  from  a  judgment  in  favor  of 
the  plaintiff,  according  to  the  prayer  of  bis 
complaint,  this  appeal  Is  prosecuted. 

The  promissory  note  in  suit  was  secured 
by  a  chattel  mortgage  on  certain  horses  and 
other  personal  property  belonging  to  the  ap- 
pellants, who  offered  testimony  tending  to 
show  that  on  or  about  the  1st  day  of  Sep- 
tember, 1903,  they  sold  and  delivered  to  the 
respondent  four  head  of  these  horses  and  a 
■et  of  double  harness  In  full  payment  and 
satisfaction  of  the  note  and  mortgage.  The 
respondent,  on  the  other  band,  offered  testi- 
mony tending  to  show  that  the  horses  and 
harness  were  turned  over  to  him  as  mort- 
gagee, with  authority  to  sell  and  dispose  of 
the  same  and  apply  the  proceeds  of  the  sale 
on  the  note  and  mortgage;  that  the  horses 
were  taken  from  his  possession  by  the  sher- 
iff of  Douglas  county  under  and  by  virtue  of 
writ  of  attachment  Issued  against  the  prop- 
erty of  appellants,  and  were  thereafter  sold 
by  the  sheriff  to  satisfy  a  judgment  render- 
ed against  the  appellants  In  the  attachment 
■nit. 

On  the  Issues  thus  presented  the  court 
Instructed  the  Jury  as  follows:  "This  nar- 
rows this  controversy  between  these  two 
parties  down  to  a  single  question:  Did 
Sexsmlth  accept  and  receive  the  horses  and 
harness  in  question  in  satisfaction  and  full 
payment    of    his    said    note    and    mortgage 


against  Brown?  If  you  find,  from  a  fair 
preponderance  of  the  evidence,  that  Sexsmlth 
and  Brown  ^lutually  agreed  that  Sexsmlth 
should  take  the  four  horses  and  the  harness 
in  question  as  and  for  his  own  property, 
and  in  consideration  thereof  release  Brown 
from  any  further  obligation  on  said  note 
and  mortgage,  and  that  in  pursuance  of  such 
an  agreement  Brown  delivered  the  horses 
and  harness  to  Sexsmlth  for  the  purpose  of 
extinguishing  the  debt  evidenced  by  the  note, 
and  that  Sexsmlth  accepted  the  property  for 
the  same  purpose,  then  I  Instruct  you  that 
the  note  and  mortgage  would  be  fully  paid 
and  satlsfled,  and  your  verdict  should  be  for 
the  defendant  Brown.  In  such  case  the  title 
to  the  horses  and  harness  would  pass  to 
Sexsmlth — they  would  become  his  property 
solely  and  exclusively — and  if  the  horses 
were  afterwards  taken  from  him,  rightfully 
or  wrongfully,  the  loss  would  be'  his,  and 
not  Brown's.  On  the  other  hand,  if  Sex- 
smlth did  not  take  the  horses  in  satisfaction 
of  the  note  against  Brown,  but  took  posses- 
sion of  them  merely  as  mortgagee,  for  the 
purpose  of  selling  .them  only,  and  applying 
the  proceeds  on  the  note,  and  they  were  aft- 
erwards taken  from  him  and  lost  to  him, 
without  any  fault  of  his  own,  then  I  instruct 
you  there  would  be  no  payment  of  the  note 
in  question,  and  your  verdict  should  be  for 
the  plaintiff,  Sexsmlth.  If,  ajs  claimed  by 
Sexsmlth,  he  took  possession  of  the  horses 
as  mortgagee  only,  and  they  were  after- 
wards taken  from  him  by  the  sheriff  under 
a  writ  of  attachment  based  on  a  suit  then 
pending  against  Brown  by  a  third  party, 
then  I  instruct  you  that  Sexsmlth  would 
have  been  entitled  to  recover  the  property 
from  the  sheriff  by  appropriate  action  in 
this  court,  and  thereafter  sell  the  horses  un- 
der his  mortgage  lien,  had  be  chosen  to  do 
so;  but  he  would  have  been  under  no  ob- 
ligation to  prosecute  such  an  action  by  rea- 
son of  any  duty  resting  upon  him  as  mort- 
gagee. He  would  have  had  the  right,  if  he 
saw  fit  to  do  so,  to  waive  his  mortgage  and 
the  lien  created  thereby,  and  rely  solely  and 
exclusively  on  his  note." 

These  Instructions  were  not  excepted  to, 
and  have  become  the  law  of  the  case,  so  that 
we  are  not  called  upon  to  determine  whether 
any  other  or  higher  duty  devolved  upon  the 
respondent  as  a  mortgagee  In  possession  than 
that  imposed  by  the  court  below.  Under 
these  instructions  the  jury  found  that  the 
horses  and  harness  were  not  turned  over  or 
delivered  to  the  respondent  in  payment  or 
satisfaction  of  the  debt,  and  their  finding  is 
supported  by  competent  testimony.  This, 
under  the  charge  of  the  court,  has  the  only 
issue  in  the  case. 

The  matters  set  forth  in  the  affidavits  of 
Jurors  filed  In  support  of  the  motion  for  a 
new  trial  so  manifestly  Inhere  in  the  verdict 
that  the  assignment  of  error  based  on  the 
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order  denying  the  new  trial  requires  no  spe- 
cial consideration. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

FULLERTON,  GOSE,  MOUNT,  and  PAR- 
KER, JJ.,  concur. 


(61  w.ish.  irai 

ALLEN  V.  CHEHAU8  LUMBER  CO. 
(Supreme  Court  of  Washington.    Dec.  12,  1910.) 

1.  Masteb  and  Sebvant  (§1  101,  102*)— In- 
JUBIES  TO  Servant— DnriES  of  Masteb — 
Safe  Pi.ace  to  Eat  Lunch. 

In  the  absence  of  special  contract,  a  mas- 
ter owes  no  duty  to  a  servant  to  provide  a  suit- 
able place  for  the  servants  to  eat  their  lunch ; 
the  master's  entire  duty  being  to  keep  the  ap- 
proaches to  the  mill  over  which  the  servants  are 
required  to  go  to  reach  their  places  of  work  in 
such  a  condition  as  to  enable  them  to  go  and 
return  in  reasonable  safety,  in  case  they  desired 
to  eat  their  lunch  at  a  place  selected  by  them- 
selves. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §§  101,  10Z«] 

2.  Masteb  and  Sebvant  (§  89*)— Injubies  to 

&BVANT— DaNGEBOTJS    P^ACE. 

Plaintiff,  a  planerman  in  defendant's  mill, 
working  at  night,  was  about  to  eat  bis  lunch 
while  the  mill  was  shut  down  for  that  purpose, 
when  he  was  approached  by  the  watchman,  who 
told  him  there  was  a  much  more  comfortable 
place  to  eat  lunch  in  the  dry  kilu,  and  offered 
to  take  him  to.it.  This  he  did,  and  on  return- 
ing alone  plaintiff,  while  walking  along  certain 
platforms,  failed  to  note  the  exact  dimensions  of 
the  connecting  walk,  or  missed  the  walk  entire- 
ly, and  fell  to  the  ground,  receiving  an  injury. 
Held  that,  since  the  watchman  had  no  power  or 
authority  to  direct  plaintiff's  movements,  the 
invitation  to  plaintiff  to  eat  his  lunch  in  the 
dry  kiln  was  not  a  command  of  the  master,  and 
that  defendant  was  therefore  not  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  155;   Dea  Dig.  §  89.»] 

Department  1.  Appeal  from  Superior  Court, 
Lewis  County;   A.  E).  Rice,  Judge. 

Action  by  Henry  Allen  against  the  Cbeba- 
lis  Lumber  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeala    Reversed. 

Dysart  &  Ellsbury,  C.  D.  Cunningham,  and 
W.  W.  Langbome,  for  appellant  Harnlon  & 
Hull,  for  respondent 

PULLERTON,  J.  The  respondent  recover- 
ed against  the  appellant  for  personal  inju- 
ries, and  this  appeal  was  taken  from  the 
judgment  entered  in  his  favor.  The  record 
discloses  that  the  appellant  owns  and  oper- 
ates a  sawmill,  consisting  of  the  mill  proper, 
in  which  the  machinery  for  manufacturing 
lumber  was  contained,  and  of  a  dry  kiln  used 
for  drying  lumber  after  it  had  been  cut  into 
dimension  stuff.  Both  the  mill  and  dry  kiln 
were  surrounded  in  part  by  lumber  plat- 
forms bnilt  on  the  same  level  and  on  a  level 
with  the  floor  of  the  mill,  but  some  11  feet 
above  the  ground.  The  platforms  did  not 
touch  each  other,  the  distance  between  them 
at  the  nearest  point  of  approach  being  18 


feet.  Across  this  space  two  walks  bad  been 
constructed.  The  first  was  a  walk  some  C 
feet  in  width,  constructed  on  a  level  with 
the  tops  of  the  platforms,  and  was  used  as 
a  passageway  for  footmen  as  well  as  for  the 
purpose  of  trucking  lumber  from  one  plat- 
form to  the  other.  It  was  fastened  at  one 
end  by  hinges  to  the  platform  on  which  it 
rested,  and  so  arranged  as  to  be  lifted  up  at 
the  other  end;  the  purpose  of  this  being  to 
get  it  out  of  the  way  of  cars  which  were 
sometimes  run  along  a  track  laid  on  the 
ground  midway  between  the  two  platforms. 
The  second  walk  was  a  way  for  footmen 
only.  It  was  elevated  sufficiently  hl^  to 
permit  cars  to  pass  under  it,  with  steps  lead- 
ing up  to  it,  and  was  guarded  by  raUings 
sufficient  to  make  it  a  safe  passageway. 

The  respondent  entered  the  employment  of 
the  appellant  on  November  9,  1908.  He  was 
employed  as  a  planerman;  bis  duty  being  to 
operate  a  planer,  which  was  located  in  the 
mill  proper.  The  mill  was  lighted  by  elec- 
tricity generated  from  a  dynamo  connected 
with  the  power  that  operated  the  mUl  ma- 
chinery, and  in  consequence  the  lights  went 
out  whenever  the  machinery  was  shut  down. 
At  midnight  It  was  customary  to  shut  down 
the  mill  for  half  an  hour  in  order  to  give 
the  employes  an  opportunity  to  eat  their 
meals.  The  respondent,  during  the  time  of 
his  employment,  brought  a  lunch  with  him 
and  ate  it  by  the  light  of  a  lantern.  On  the 
night  of  the  17th  of  November,  the  mill  stop- 
ped as  usual,  and  the  respondent  proceeded 
with  his  coempIoySs  to  eat  his  lunch  near 
the  planer.  At  that  moment  the  night  watch- 
man of  the  mill  came  along,  and  told  the 
men  that  a  much  more  comfortable  place  to 
eat  their  lunch  was  at  the  dry  kiln,  and  of- 
fered to  pilot  them  to  it  The  men  express- 
ed their  willingness  to  accompany  him,  and 
were  taken  to  a  place  near  the  kiln ;  the  way 
leading  across  the  walk  connecting  the  plat- 
forms before  mentioned.  While  the  men  were 
eating  their  lunches,  the  night  watchman  left 
them  to  attend  to  his  ordinary  duties.  Aft- 
er the  lunch  had  been  finished,  and  while  the 
mill  was  still  dark,  the  men  started  to  re- 
turn to  their  place  of  work.  They  had  with 
them  bnt  the  single  lantern.  The  respond- 
ent led  the  way,  walking  slightly  in  advance 
of  the  man  who  carried  the  lantern.  On 
reaching  the  edge  of  the  platform,  he  failed 
to  note  the  exact  dimensions  of  the  connect- 
ing walk,  and  either  missed  the  walk  entire- 
ly, or  walked  diagonally  across  a  comer  of 
it.  The  result  was  that  he  fell  to  the  ground 
below  and  received  the  injury  for  which  he 
sues. 

The  respondent  rests  his  right  to  recover 
on  the  contention  that  he  was  ordered  and 
directed  by  .the  mill  company,  through  its 
night  watchman,  to  eat  his  midnight  meal 
at  the  dry  kiln,  and  that  the  company  had 
not  furnished  him  with   a  reasonably  safe 
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way  from  his  place  of  work  to  the  kiln.  We 
can  find,  however,  nothing  In  the  record 
which  supports  this  contention.  The  record 
makes  it  plain  that  the  night  watchman  bad 
no  power  or  authority  to  direct  the  move- 
ments  or  control  the  work  of  the  planerman. 
While  they  each  received  their  orders  from 
a  common  source,  their  duties  were  separate 
and  distinct,  and  neither  ^as  expected  to  in- 
terfere with  the  work  of  the  other.  The  in- 
vitation given  the  respondent  by  the  night 
watchman  to  eat  his  lunch  at  the  dry  kiln 
was  not,  therefore,  a  command  of  the  mas- 
ter, and  the  master  was  not  responsible  for 
the  accident  that  befell  him  while  upon  the 
way. 

But  It  is  said  that  the  master  owed  the 
respondent  the  duty  to  provide  him  with  a 
suitable  place  to  eat  his  lunch,  and  that  no 
such  place  was  provided,  other  than  the  one 
at  the  dry  kiln.  But  this  duty  would  not 
devolve  upon  the  master,  in  the  absence  of  a 
si)eclal  contract.  Undoubtedly  the  appellant 
owed  the  respondent  the  duty  to  keep  the 
approach  to  the  mill,  over  which  the  respond- 
ent was  required  to  go  to  reach  his  place  of 
work,  in  such  a  condition  as  to  enable  him 
to  go  and  return  with  reasonable  safety,  in 
case  he  desired  to  eat  his  lunch  at  a  place 
selected  by  himself;  but  this  was  the  extent 
of  its  liability  in  that  regard  on  a  mere  con- 
tract of  hire.  It  did  not  owe  him  thp  duty 
of  providing  for  him  a  suitable  place  In  the 
mill  in  -which  to  eat  his  lunch. 

The  Judgment  appealed  from  will  be  re- 
versed, and  the  cause  remanded,  with  In- 
structions to  enter  a  judgment  in  favor  of 
the  appellant  to  the  effect  that  the  respond- 
ent take  nothing  by  bis  action. 

RUDKIN.  C.  J.,  and  GOSE,  MOUNT,  and 
PARKER,  JJ.,  concur. 


(«1  Wash.  3Z1) 

MARGETTS  v.  LINDSBT. 

(Sapicme  Court  of  Washington.    Dec.  21,  1910.) 

Pabtnebship  (I  227*)— Saus  or  Interest. 

Where  a  seller  of  an  interest  in  a  firm  busi- 
neis  and  the  buyer  were  strangers  and  no  con- 
fidential relations  existed  between  them,  and  the 
bayer  had  the  means  of  ascertaining  the  value 
of  the  business  from  an  examination  of  the 
books  of  the  firm,  the  contract  of  sale  would 
not  be  set  aside  on  the  ground  of  the  fraudulent 
representations  of  the  seller  as  to  the  income  of 
the  business. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  I  227.*] 

Department  2.  Appeal  from  Superior  Court, 
^;>okane  County  r  Wm.  E.  Huneke,  Judge. 

Action  by  F.  R.  Margetts  against  B.  R. 
Llndsey.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

W.  H.  Plummer,  for  appellant  Charles  P. 
Lund,  for  respondent. 


DUNBAH,  J.  This  action  was  brought  by 
the  respondent  against  the  appellant,  to  re- 
cover $500,  Interest  and  attorney's  fees,  upon 
five  promissory  notes,  executed  by  the  appel- 
lant E.  R.  Llndsey  to  the  respondent  F.  R. 
Margetts,  each  of  said  notes  being  for  the 
sum  (ft  $100  and  dated  January  12,  1909, 
due  and  payable  respectively  on  March  12, 
1909,  April  12,  1909,  May  12,  lfl09.  June  12. 
1909,  and  July  12, 1009.  The  complaint  was  in 
the  usual  form  in  a  suit  on  promissory  notes, 
alleging  their  exeaitlon  and  default  in  the 
payment,  demanding  the  amount  of  the  notes 
with  interest,  and  attorney's  fees,  $500.  The 
answer  admitted  the  execution  of  the  notes, 
denied  that  there  was  anything  due,  and  set 
up  as  an  affirmative  defense,  that  the  notes 
were  given  as  part  payment  of  the  purchase 
price  for  respondent's  half  interest  in  the 
court  reporting  business  of  Pelletler  &  Mar- 
getts In  the  city  of  Spokane,  Wash.,  that  on 
or  about  the  8th  day  of  January,  1909,  at  the 
special  Instance  and  request  of  respondent, 
appellant  gave  up  his  business  in  the  city 
of  Vancouver,  British  Columbia,  and  came  to 
Seattle,  where  Margetts  met  him.  and  there 
negotiations  were  had  which  resulted  in  ap- 
pellant's purchasing  the  interest  of  Margetts 
in  said  reporting  business,  agreeing  to  pay 
him  therefor  $1,300,  $50  of  which  was  then 
and  there  paid,  that  thereafter  Lindsey  and 
his  wife  moved  to  Spokane,  when  $650  more 
was  paid,  and  the  contract  of  sale  entered 
Into,  that  during  the  negotiations  which  were 
liad  between  Margetts  and  Lindsey  in  Seat- 
tle, (Margetts  misrepresented  the  condition  of 
said  reporting  business,  lied  to  and  deceived 
appellant  by  purporting  to  show  in  wrlting^ 
the  amount  of  money  that  had  been  received 
by  the  firm  of  Pelletler  &  Margetts  during 
the  20  months  previous  to  said  time,  and  lied 
to  and  deceived  him  in  other  ways,  that  up- 
on discovering  the  false  and  fraudulent  rep- 
resentations, he  immediately  rescinded  the 
contract,  and  tendered  to  Margetts  said  busi- 
ness and  the  contract,  asked  that  the  said 
notes  be  canceled,  and  that  appellant  have 
Judgment  for  the  amotmt  of  money  which  he 
had  paid.  The  case  was  tried  by  the  court 
and  findings  made  in  favor  of  plaintiff.  The- 
findings  of  fact  and  conclusions  of  law  as 
fonnd  by  the  court  were  excepted  to.  Judg- 
ment was  entered  for  the  amount  prayed  for,, 
and  from  such  Judgment  this  appeal  is  taken. 

Upon  the  conclusion  of  the  testimony,  the- 
court  remarked:  "I  am  convinced  from  the 
testimony  here  that  there  Is  no  evidence  of 
any  fraud  on  the  part  of  Mr.  Margetts,  ei- 
ther actual  or  constructive";  and  further 
said  that  he  liad  not  any  hesitancy  at  all, 
from  the  evidence,  in  finding  for  the  plaintiff 
and  against  the  defendant.  From  a  review 
of  the  testimony,  we  think  the  court  was 
amply  Justified  in  coming  to  this  conclusion. 
Conceding  the  truth  of  the  statement  made 
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by  tbe  appellant,  tliat  the  respondent  In  the 
conference  held  by  them  in  Seattle  bad  mis- 
represented tbe  financial  standing  of  the  part- 
nership, alttaougb  tills  Is  denied  by  Margett?, 
all  tbe  testimony,  including  that  of  tbe  ap- 
pellant, shows  that  be  had 'ample  opportunity 
to  investigate  the  financial  standing  and  past 
history  and  future  prospects  of  tbe  basiness 
before  tbe  final  consummation  of  the  pur- 
chase. It  appears  from  tbe  testimony  of  tbe 
appellant  himself,  brought  out  on  cross-ex- 
amination, that  about  a  month  before  bis 
conference  with  tbe  respondent  at  Seattle,  be 
bad  visited  Spokane  during  tbe  apple  show 
there;  and  while  he  faintly  denied  that  be 
was  looking  around  then  for  a  location  con- 
templating bis  removal  from  Vancouver,  it 
does  appear  that  several  times  he  visited  the 
office  of  Pelletler  &  Margetts;  that  be  talked 
with  them  about  the  reporting  business  In 
Spokane;  that  be  bad  under  consideration 
a  purchase  of  the  reporting  business  of  one 
Mrs.  Scott,  and  that  be  talked  with  Margetts 
and  Pelletler  about  Mrs.  Scott's  business, 
they  stating  tliat  they  were  very  anxious  to 
get  'Mrs.  Scott  out  of  the  reporting  business 
in  Spokane;  that  after  be  went  home  and  be- 
fore receiving  tbe  letter  from  Margetts  which 
finally  led  up  to  tbe  execution  of  tbe  con- 
tract, be  sent  Mrs.  Scott  an  offer  for  ber 
businesa  It  also  appears  that,  after  arriv- 
ing In  Spokane,  on  tbe  day  on  which  the 
contract  was  executed,  he  received  certain  of 
tbe  books  of  tbe  firm  from  Margetts,  and  took 
them  to  his  rooms  at  tbe  bot^l,  where  he 
and  bis  wife  were  stopping;  and  while  he 
says  that  he  did  not  remember  telling  Mar- 
getts at  about  3  o'clock  in  the  afternoon  that 
be  bad  examined  these  books,  tbe  whole  tes- 
timony shows  that  be  bad  to  a  certain  ex- 
tent examined  them,  and  that  if  he  had  not. 
It  was  blB  own  fault.  It  is  true,  be  stated 
that  be  bad  only  tbe  ledger  and  tbe  casbbook 
at  the  hotel  with  him,  and  that  he  could  not 
teU  definitely  about  the  businesa  of  the  con- 
cern without  the  daybook.  But  there  is  noth- 
ing to  show  tliat  he  could  not  have  received 
tbe  daybook  by  asking  for  it,  and  It  was  not 
until  about  half  past  7  o'clock  that  evening 
that  he  finally  paid  over  the  $600  and  enter- 
ed Into  tbe  contract 

In  addition  to  this,  one  of  tbe  notes  which 
was  executed  fell  due  on  February  12,  1909, 
and  that  note  was  paid  by  him  to  Margetts 
without  any  objection,  on  the  date  of  its 
maturity,  after  be  bad  been  engaged  in  the 
business  as  an  active  partner  for  one  montti. 
Again,  on  February  23d.  he  wrote  to  Mar- 
getts asking  for  an  extension  of  time  for  tbe 
payment  of  the  next  note,  which  would  fall 
due  on  tbe  12tb  of  March  following.  This 
extension  being  refused  on  March  2,  1009, 
be  wrote  to  the  respondent  that,  on  account 
of  fraud  and  misrepresentation  perpetrated 
upon  him,  be  tendered  back  tbe  business  of 
court  reporting,  and  demanded  tbe  return  of 


bis  money>  He,  however,  brought  no  action 
to  rescind  the  contract  or  to  affirm  It  and 
sue  for  damages,  but  contented  himself  with 
continuing  in  tbe  business,  and  receiving  the 
benefits  of  tbe  business  until  tbe  notes  liad 
matured  and  this  suit  was  brought  It  is 
true,  he  says  that,  after  be  went  Into  tbe  of- 
fice, he  found  that  tbe  business  was  not  such 
as  it  bad  been  represented  to  be,  and  that 
the  books  showed  that  they  bad  not  received 
the  amount  for  tbe  past  20  monttis  that  it 
had  been  represented  to  him  that  tbey  had 
received,  and  that  be  did  not  have  access  to 
tbe  daybook,  so  t&at  be  could  ascertain  this 
fact  until  about  tbe  time  Vhen  he  bad  re- 
fused payment  on  the  notes.  This  testimony 
was  very  vigorously  denied  by  both  Margetts 
and  Pelletler.  Mr.  Pelletler,  when  asked  if 
he  had  heard  tbe  testimony  to  the  effect  that 
Llndsey  bad  asked  him  for  tbe  books,  and 
that  be  told  him  that  there  was  no  use  ex- 
amining them,  ttiat  tbe  statement  made  by 
Mr.  Margetts  was  correct  responded:  "Yes, 
I  beard  that  testimony,  and  it  Is  absolutely 
false.  He  never  called  on  me  for  tbe  books 
when  I  made  any  statement  of  that  kind  at 
all.  The  first  time  be  called  on  me  for  the 
books,  I  gave  him  tbe  key  then."  Witness 
further  states,  that  tbe  desk  to  which  be  had 
given  bim  the  key  was  a  roller  top  desk, 
that  all  the  books  pertaining  to  the  business 
were  in  ttie  drawers,  which  were  opened 
when  the  roller  lid  was  let  down,  and  all  the 
circumstances  surrounding  tbe  case  point  to 
tbe  truthfulness  of  the  testimony  of  Mr.  Pelle- 
tler. Even  accepting  bis  own  statement  ap- 
pellant could  not  prevail.  Tbe  parties  to  tbe 
contract  were  strangers,  no  confidential  re- 
lations existed,  the  means  of  ascertainment 
were  available,  and  by  entering  into  an  in- 
vestigation which  ordinary  prudence  would 
suggest  the  approximate  value  of  tbe  busi- 
ness could  have  been  determined.  Under 
such  circumstances  the  law  will  not  sanction 
tbe  abrogation  of  a  written  contract 
Affirmed. 

RDDKIN,  C.  J.,  and  CROW,  CHADWICK, 
and  MORRIS,  JJ.,  concur. 


(«1  Wa«h.  348) 

LYON  T.  SPARKS  et  nr. 

(Supreme  Court  of  Washington.     Dee.  23, 
1910.) 

Schools  and  Scbool  Districts  (J  8*)  — 
Board  of  Children— Value  of  Sebvices— 
Question  fob  Jurt. 

Where,  in  an  action  for  board  and  lodging 
furnished  defendant's  lioys  at  a  boanling  school, 
there  was  evidence  that  the  food  furnished  was 
insufficient  in  quantity  and  unwholesome  in 
character,  the  amount  plaintiff  was  entitled  to 
recover  was  for  the  jury. 

[EM.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  f  8.*} 

Department  1.   Appeal  from  Superior  Court 
Spokane  County;    Wm.  A.  Huneke,  Judge. 
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Action  by  James  Lyon  against  O.  M.  Sparks 
and  wife.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Gleeson  &  Morton,  for  appellant  R.  L. 
Edmiston,  for  respondent 

PER  CURIAM.  Respondent  brought  this 
action  to  recover  for  the  valne  of  services 
rendered  at  the  instance  of  the  appellants 
O.  M.  Sparks  and  wife.  The  cause  was  tried 
to  a  Jury.  At  the  close  of  defendants'  evi- 
dence, the  court  directed  a  Judgment  In  favor 
of  the  plaintiff  for  the  amount  prayed  for  In 
the  complaint.    The  defendants  appeal. 

It  appears  that  Prof.  Saylor  and  wife  were 
condnctlng  a  boarding  school  for  boys  in 
Spokane.  A  statement  in  the  form  of  a  cata- 
logue had  been  issued,  which  contained  the 
terms  upon  which  boys  would  be  cared  for, 
as  follows:  "Board,  tuition  and  personal 
care,  $400  for  the  school  year;  payable  one- 
half  at  the  entrance  and  one-half  January 
20.  A  reduction  of  $50  to  parents  paying  the 
wbole  school  year  In  advance.  Also  reduction 
of  ten  per  cent  for  brothers.  Bills  not 
promptly  paid  subject  to  sight  draft.  No  re- 
duction for  premature  withdrawal.  Washing 
fifty  cents  per  dozen.  A  deposit  Is  required 
to  keep  up  incidentals.  An  itemized  account 
will  be  rendered."  Two  boys  of  the  appel- 
lants entered  the  school  about  the  1st  of 
September,  1908.  They  remained  until  the 
following  December,  when  one  of  the  boys 
was  discharged,  and  the  other  was  taken 
away  from  school.  The  appellants  did  not 
make  the  payment  In  advance.  They  made 
no  deposit  for  Incidental  expenses.  Prof.  Say- 
lor advanced  to  the  boys  while  they  were  In 
his  care  $39.78,  for  laundry  and  Incidental 
expenses-  After  the  boys  were  taken  away, 
the  appellants  neglected  and  refused  to  pay 
for  the  time  the  boys  were  In  school,  or  to 
reimburse  Prof.  Saylor  for  the  money  he  had 
advanced.  The  claim  was  assigned  to  the 
plaintiff,  who  brought  the  action  to  recover 
for  the  value  of  the  services,  alleged  to  be 
$2SS.S5,  and  the  money  advanced,  making  a 
total  of  $327.63.  The  answer  of  the  defend- 
ants admitted  that  the  boys  were  in  the 
school  for  the  time  alleged,  but  denied  that 
defendants  were  Indebted  upon  the  claim; 
and  as  an  ai&rmatlve  defense  alleged  that  the 
food  furnished  to  the  boys  was  Impure,  un- 
wholesome, and  unfit  to  be  eaten,  antt  that 
the  defendants  had  been  damaged  In  the  sum 
of  $1,000  thereby.  This  affirmative  defense 
was  denied.  Upon  the  trial  of  the  cause. 
Prof.  Saylor  testified  to  the  facts  substantial- 
ly as  alleged  in  the  complaint  The  only  de- 
fense offered  by  the  appellants  was  evidence 
to  the  effect  that  the  food  furnished  to  the 
boys  was  Insufficient  in  quantity,  and  that 
some  of  It  was  unfit  to  be  eaten.  After  this 
testimony  was  Introduced,  the  respondent 
moved  the  court  to  discharge  the  Jury  and 


render  Judgment  for  the  plaintiff.  This  mo- 
tion was  sustained,  and  the  court  entered  a 
Judgment  for  the  plaintiff  for  the  fall  amount 
claimed. 

We  have  no  doubt  that  the  respondent  was 
entitled  to  a  Judgment  for  the  reasonable 
value  of  the  services  rendered  to  the  boys, 
but  the  Jury  should  have  passed  upon  tliat 
question  under  the  facts  testified  to.  If  the 
food  furnished  to  the  boys,  was  In  fact  In- 
sufficient and  unwholesome,  the  services  were 
no  doubt  worth  less  than  if  the  food  was 
wholesome  and  abundant.  The  court  was  not 
Justified,  we  think.  In  taking  this  question 
away  from  the  Jury. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trlaL 

(61  Wash.  265) 
DELASKI    et   al.   v.   NORTHWESTERN 
IMPROVEMENT  CO. 

(Supreme  Ooort  of  Washington.     Dec.  16, 
1910.) 

1.  TniB  (J  10*)— Excluding  Last  Day— Sun- 
day—Filing  Statement  or  Facts. 

Under  Rem.  &  Bal.  Code,  {  2S2,  providing 
that  in  computing  the  time  In  which  an  act  is 
to  be  done,  if  the  last  day  falls  on  a  Sunday,  it 
shall  be  excluded,  where  the  day  to  which  time 
for  filing  the  statement  of  facts  Is  continued 
is  a  Sunday,  it  is  to  be  excluded,  and  filing  on 
Monday  is  in  time. 

[EJd.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  §1  47-48;  Dec.  IMg.  |  10.«] 

2.  Afpeai.  and  Ebbor  (§  614*)— STATrarasT 
or  Facts— Evidence — Certificate. 

As  evidence  may  be  set  forth  in  the  state- 
ment of  facts  in  a  condensed  and  narrative 
form,  the  certificate  that  it  contains  "all  the 
material  evidence  and  testimony  introduced  on 
the  trial"  is  sufficient 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {$  2708-2713;  Dec.  Dig.  { 
614.  •] 

3.  Mabteb  and  Sebvant  (§  278*)  —  Coai. 
Mines— iNsuFMCiENT  Vkntiiation  —  Evi- 
dence. 

That  the  operator  of  a  coal  mine  did  not, 
as  required  by  Rem.  &  Bal.  Code,  |  7381,  make 
a  sufficient  amount  of  air  circulate  through  a 
room  in  the  mine,  is  sufficiently  shown  by  evi- 
dence that  the  brattices,  hung  across  the  gang- 
way for  such  purpose,  were  torn  and  defective, 
and  that  a  miner  in  the  room  died  from  coal 
gas  poisoning,  and  another  was  sick  for  several 
hours  from  such  cause. 

[HM.  Note. — For  other  cases,  see  Master  and 
Servant   Dec.  Dig.  i  278.»] 

4.  Masteb  and  Sebvant  (|  265*)  —  CbAi. 
Mines— Depth  of  Roohs— WBmKir  Peb- 
inssioN- Burden  of  Proof. 

The  extension,  more  than  60  feet  from  the 
gangway,  of  a  room  in  a  coal  mine,  being  shown 
in  an  action  against  the  operator  of  the  mine 
for  the. death  of  an  employe,  the  operator  has 
the  burden  of  showing  the  written  permission 
for  the  extension,  without  which  It  Is  prohibit- 
ed by  Rem.  &  Bal.  Code,  {  7382. 

[Ed.  Note.— For  other  <»ses,  see  Master  and 
Servant  Dec.  Dig.  §  265.*) 

5.  Master  and  Sebvant  (8  118*)  — Negli- 
gence or  Masteb— Coal  mines— Statutory 
Provisions. 

Noncompliance  with  Rem.  Sc  Bal.  Code,  K 
7381,  requiring  the  operator  of  a  coal  mine  to 
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make  a  sufficient  amount  of  air  circulate  throngh 
rooms  tlierein,  and  with  section  7382,  prohiV 
iting  the  extension,  more  than  60  feet  from  a 
gangway,  of  a  room  in  the  mine,  is  negligence 
per  se. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  209;  Dec  Dig.  $  118.«] 

6.  Magtteb  and  Servant  (§  118*)— Injubt  to 
Sebvant  in  Coal  Mines— Liability  of 
Masteb— Statutes. 

Laws  1888,  c.  21,  {  15  (Pierce's  Code,  § 
6523),  part  of  an  act  in  relation  to  coal  mines, 
declaring  the  liability  for  injury  from  "viola- 
tion of  this  act,"  if  not  superseded  by  a  later 
act,  has  no  application  to  violation  of  provisions 
of  later  acts  on  the  subject. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  i  118.*] 

7.  Masteb  and  Sebvant  (S  201*)— iNjtJBT  to 
Sebvant  —  Concurring  Negligence  of 
Masteb  and  Fellow  Sebvant. 

A  master  guilty  of  concurring  acts  of  neg- 
ligence is  not  relieved  of  liability  for  death  of 
an  employ^  because  of  negligence  of  a  fellow 
servant. 

[ESd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  515-534;  Dec  Dig.  $ 
201.*] 

8.  Masteb  and  Sebvant  (§  201*)— Injubt  to 
■Servant— Negligence  of  Fellow  Sebvant 
—Rules  of  Masteb. 

It  is  an  answer  to  the  contention  that  the 
death  of  an  employ^  in  a  coal  mine  from  gas 
was  caused  Ijy  the  negligence  of  fellow  serv- 
ants in  violating  a  rule  of  the  operator  against 
blasting  during  certain  hours  that  the  rule 
had  been  habitually  violated  for  three  months 
immediately  preceding. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  I  201.*] 

9.  Masteb  and  Sebvant  (J  289*)— Injubt  to 
Servant— CoNTBiBUTORY  Negligence. 

It  is  a  question  of  fact,  and  not  of  law, 
whether  an  employ^  in  a  coal  mine,  who,  1.5 
minutes  after  he  heard  a  blast  in  the  mine,  and 
saw  smoke,  returned  to  work  in  his  room,  and 
worked  there  45  minutes,  and  then,  when  try- 
ing to  get  to  the  gangway,  was  overcome  by 
gas,  was  guilty  of  contributory  negligence. 

[E3d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  1089-1132;  Dec  EMg.  § 
289.*] 

Department  1.  Appeal  from  Superior 
Court.  King  County;  Boyd  J.  Tallman,  Judge. 

Action  by  Mary  Delaskl  and  others  against 
the  Northwestern  Improvement  Company. 
Judgment  for  defendant.  Plaintiffs  appeal. 
Reversed,  with  directions  for  new  trial. 

W.  R.  Bell,  for  appellants.  Carroll  B. 
Graves  and  Charles  H.  Winders,  for  re- 
spondent 

GOSE,  J.  The  appellants  are,  respective- 
ly, the  surviving  wife  and  minor  children 
of  John  Delaskl,  deceased.  They  brought 
this  action  to  recover  damages  sustained  by 
reason  of  the  deatb  of  the  husband  and  fa- 
ther, alleging  that  his  death  was  caused  by 
the  inhalation  of  poisonous  gases  negligently 
l)ermitted  to  accumulate  in  the  coal  mine  of 
the  respondent.  At  the  close  of  the  appel- 
lants' evidence,  a  Judgment  of  nonsuit  was 
entered.    This  appeal  followed. 


The  respondent  has  moved  that  the  state- 
ment of  facts  be  stricken  and  the  ;H>dguient 
affirmed.  The  grounds  of  the  motion  are 
(1)  that  the  statement  was  filed  on  the  91st 
day  after  the  entry  of  the  judgment; 
and  (2)  that  the  cerUflcate  of  the  Judge  Is 
defective,  In  that  he  only  certified  that  the 
statement  contains  "all  the  material  evi- 
dence and  testimony  Introduced  upon  the 
trial."  A  part  of  the  evidence  set  forth  In 
the  statement  Is  in  a  condensed  and  narra- 
tive form.  On  the  2d  day  of  August,  which 
was  the  eighty-fourth  day  after  the  time  for 
taking  the  appeal  bad  commenced  to  run, 
an  order  was  entered  giving  the  appellants 
until  the  8th  day  of  August,  which  was  the 
ninetieth  day,  in  which  to  file  and  serve  a 
statement  of  facta.  The  8th  day  of  August 
fell  upon  Sunday,  and  the  statement  was 
filed  and  served  the  following  day.  Where 
the  last  day  for  the  performance  of  an  net 
falls  upon  Sunday,  It  Is  excluded  in  the 
computation  of  time.  Rem.  &  Bal.  Code,  } 
252;  Rogers  v.  Trumbull,  32  Wash.  211,  73 
Pac.  381;  Bank  of  Sbelton  v.  Wllley,  7 
Wash.  535,  35  Pac.  411;  Spokane  Falls  v. 
Browne,  3  Wash.  St.  84,  27  Pac  1077.  This 
court  has  held  that  the  testimony  may  be 
certified  In  the  narrative  form,  and  that  a 
certificate  like  the  one  In  the  case  at  bar 
meets  the  requirements  of  the  statute.  Mur- 
ray V.  Shoudy,  13  Wash.  33,  42  Pac.  «31. 
The  motion  to  dismiss  Is  denied. 

The  record  presents  the  following  materi- 
al facts:  The  deceased,  an  experienced  min- 
er, was  35  years  of  age,  and  on  the  morning 
of  the  day  of  his  death,  which  occurred  in 
the  afternoon  of  August  8,  1905,  was  In 
good  health.  He  and  his  minor  son,  12 
years  of  age,  were  working  in  a  coal  mine 
at  Roslyn,  called  mine  No.  2,  In  room  14,  on 
the  tenth  level.  At  12  o'clock  they  retired 
to  the  entry,  or  incline  as  It  is  called  In  the 
testimony,  to  eat  their  lunch,  and  returned  to 
their  work  In  room  14  about  15  minutes  later. 
When  they  had  reached  the  gangway  going 
to  their  lunch,  they  heard  a  blast  or  shot  in 
room  10.  As  they  returned  to  their  work, 
they  observed  smoke  coming  from  rooms  11 
and  12  and  in  the  gangway.  The  face  of 
the  coal  in  room  14  where  they  were  work- 
ing was  137  feet  distant  from  the  gangway, 
and  there  was  no  connecting  crosscut  from 
room  12.  About  a  half  hour  after  they  re- 
turned to  their  work,  the  boy  became  sick 
and  dizzy,  and  his  father  directed  him  to 
go  to  a  point  near  the  gangway  where  they 
had  left  a  bucket  containing  coffee,  and  get 
a  drink.  As  he  was  returning,  his  father 
called  to  him  for  a  drink,  and  the  boy  re- 
turned to  get  the  coffee.  The  father  fell 
about  15  feet  from  the  face  of  the  coal 
where  he  had  been  working  before  the  boy 
could  return  to  him,  was  taken  out  of  the 
mine  In  an  unconscious  condition,  and  died 
about  four  hours  later  without  having  re- 
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gained  cou&clousnese.  He  was  proceeding 
toward  the  gangway  when  be  fell.  The  evi- 
dence tends  to  show  tbat  bis  deatb  was 
caused  by  tbe  Inbalatlon  of  poisonous  gases. 
He  and  Uie  boy  bad  worked  In  rooms  13  and 
14  for  abont  tbree  months  before  tbe  acci- 
dent occurred.  Tbe  'foreman  had  directed  the 
employes  not  to  fire  shots  between  shifts. 
The  day  shift  was  from  8  a.  m.  to  4:30  p. 
m.    Notice  to  tliat  effect  was  posted  on  tbe 


outside  of  tbe  mine.  Tbe  brattices  or  can- 
vas curtains,  which  were  bung  from  the 
roof  across  tbe  gangway  between  rooms  13 
and  14,  were  torn  and  defective.  Their  pur- 
pose was  to  deflect  tbe  air  current  from  tbe 
gangway  into  and  through  the  several  rooms. 
It  was  tbe  duty  of  tbe  fire  boss  to  see  that 
they  were  kept  In  repair.  Tbe  appended 
map  win  illustrate  tbe  working  plan  on  the 
tenth  level: 
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What  we  have  called  the  gangway  Is  des- 
ignated on  the  map  as  "Haulage  Road"  and 
"10th  level."  The  coal  cars  are  operated 
along  this  passageway.  The  brattices  extend 
from  the  ceiling  or  roof  of  the  mine  to  the 
floor  of  this  passageway. 

We  think  the  record  discloses  at  least  two 
statutory  breaches  of  duty  upon  the  part 
of  the  respondent  The  statute  (Rem.  &  Bal. 
Code,  {  7381)  provides  that  the  owner,  agent, 
or  operator  of  every  coal  mine  shall  provide 
in  the  mine  "a  good  and  sufficient  amount 
of  ventilation  for  such  persons  and  animals 
as  may  be  employed  therein,  the  amount  of 
air  in  circulation  to  be  in  no  case  less  than 
100  cubic  feet  per  minute  for  each  man,  boy, 
horse,  or  mule  employed  In  said  mine,  and  as 
much  more  as  the  inspector  may  direct,  and 
said  air  must  be  made  to  circulate  through 
the  shafts,  levels,  stables  and  working  places 
of  each  mine."  Section  7382  provides  that 
"no  beading  shall  be  driven  more  than  sixty 
feet  from  the  face  of  each  chamber,  breast, 
or  pillar,  unless  for  the  reason  that  he  deem 
the  same  impracticable  the  Inspector  gives 
permission  In  writing  to  extend  the  distance 
beyond  sixty  feet"  Neither  of  these  provi- 
sions was  complied  with.  As  we  have  point- 
ed out  there  is  evidence  from  which  it  may 
be  Inferred  that  the  air  was  not  made  to 
circulate  through  rooms  13  and  14.  The  brat- 
tices or  curtains,  designed  to  accomplish  this 
purpose,  were  defective.  The  respondent  ar- 
gues that  there  is  no  evidence  that  the  air 
was  not  properly  deflected  in  and  around 
rooms  13  and  14.  It  seems  to  us  that  the  fact 
that  the  brattices  were  torn  and  defective, 
that  one  man  lost  his  life,  and  that  the 
boy  became  sick  and  remained  sick  and  con- 
fined to  his  bed  for  some  hours  from  inhaling 
poisonous  gases  Is  most  convincing  evidence 
that  the  air  was  not  made  to  circulate  where 
they  were  working.  It  is  said  that  there  is 
no  evidence  that  the  respondent  did  not  have 
written  jtermission  from  the  inspector  to 
extend  rooms  13  and  14  more  than  60  feet 
from  the  gangway  or  level.  The  fact  that 
it  was  so  extended,  and  that  there  were  no 
crosscuts,  was,  however,  shown.  If  the  re- 
spondent had  the  written  permission  to  so 
extend  the  rooms,  it  has  the  burden  upon  It 
of  showing  that  fact  Sackman  v.  Thomas, 
24  Wash.  660,  64  Pac.  819.  The  provisions  of 
the  statute  measure  the  respondent's  duty. 
The  iLeglslature,  in  recognition  of  the  hazards 
of  working  in  coal  mines,  has  made  careful 
provisions  for  their  Inspection,  and  imposed 
imperative  duties  upon  those  who  own  and 
operate  them.  The  purpose  of  the  law  Is 
to  provide  a  reasonably  safe  place  for  the 
men  to  work.  A  failure  to  observe  these 
provisions  is  negligence  per  se.  Green  v. 
Western  American  Company,  30  Wash.  87, 
70  Pac.  310;  Hall  v.  West  &  Slade  Mill  Co., 
39  Wash.  447,  81  Pac.  915 ;  Whelan  v.  Wash- 
ington Lumber  Company,  41  Wash.  153,  83 
Pac.  98;  Pachko  v.  Wllkeson  Coal  &  Coke 
Company,  40  Wash.  422,  90  Pac.  436;    Som- 


mer  v.  Carbon  Hill  Coal  Company,  89  Fed. 
64,  32  C.  C.  A.  15&  As  was  said  in  the  Som- 
mer  Case,  the  law  is,  "In  effect,  the  measure 
of  that  reasonable  care  which  the  owner  or 
operator  of  a  coal  mine  is  required  to  take 
to  avoid  responsibility  for  injuries  to  work- 
men arising  from  accidents,"  and  the  duty 
is  a  nondelegable  one.  The  appellants  have 
cited  Laws  1888,  p.  41,  {  15  (Pierce's  Code, 
{  6523).  This  section  of  the  statute  has  not 
been  carried  into  either  Ballinger's  Code  or 
the  Rem.  &  Bal.  Code,  and,  if  not  superseded 
by  the  Laws  1891,  Pl  152  et  seq.,  has  no  ap- 
plication to  any  act  of  negligence  charged 
or  proven  in  the  case  at  bar.  Its  provisions 
are  expressly  limited  to  "violations  of  this 
act."  The  other  provisions  of  the  statute  to 
which  we  have  adverted  are  taken  from  later 
acts. 

It  Is  said  that,  if  any  negligence  is  shown, 
it  Is  the  negligence  of  a  fellow  servant  oc- 
casioned by  the  violations  of  a  working  rule 
promulgated  by  the  respondent  and  luiown 
to  all  of  Its  servants.  There  are  two  answers 
to  this  contention:  (l)  It  is  shown  that  tlie 
respondent  was  guilty  of  concurring  acts  of 
negligence,  Sipes  v.  Puget  Sound  Electric 
Railway,  64  Wash.  47,  102  Pac.  1057.  (2) 
That  the  rule  of  the  company  had  been  habit- 
ually violated  for  three  months  immediately 
preceding  the  death  of  the  deceased.  The 
evidence  in  support  of  the  latter  statement  is 
as  follows:  "Q.  What  was  the  practice  or 
habit  or  were  the  men  accustomed  to  shoot 
ott  blasts  or  shots  during  shifts  while  the 
men  were  at  work?  A.  They  were  doing  It 
at  the  noon  hour.  Q.  How  long  had  they 
done  that?  A.  Well,  since  I  bad  been  there. 
Q.  That  you  say  was  about  three  months? 
A.  Yes,  sir.  Q.  And  where  would  they  get 
their  supply  of  powder  for  that  purpose?  A. 
They  bring  it  every  day.  Q.  The  company 
supplied  that?  A.  No,  sir;  they  supplied 
their  own  powder.  Q.  They  supplied  their 
own  powder,  and  that  had  been  going  on 
for  three  months?  A.  Yes,  sir.  Q.  On  your 
level — on  the  tenth  level?  A.  Yes,  sir."  "Evi- 
dence of  the  habitual  violation  of  a  rule  with 
the  knowledge  of  the  employer  is  admissible 
to  prove  the  abrogation  of  such  rule.  But 
evidence  of  a  custom  in  violation  of  a  rule 
will  not  be  received  unless  it  is  shown  that 
the  custom  has  existed  for  such  a  length  of 
time  as  to  create  a  presumption  of  acquies- 
cence therein  by  the  defendant  and  knowl- 
edge thereof  by  the  plaintiff."  6  Thompson. 
Commentaries  on  Law  of  Negligence,  S  7773. 
See,  also,  1  Labatt  Master  &  Servant  pp.  • 
516,  617,  i  232;  Driver's  Adm'r  v.  Southern 
Ry.  Co.,  103  Va.  650,  49  S.  B.  1000. 

Finally,  it  Is  contended  that  the  deceased 
was  guilty  of  contributory  negligence  whlctt 
precludes  a  recovery.  The  argument  Is  made 
that  because  he  resumed  work  at  12:16  o'clock 
and  continued  at  work  until  about  1  o'clock, 
having  heard  the  shot  at  12  o'clock,  and 
having  seen  the  smoke  a  few  minutes  later, 
bis  conduct  does  not  measure  up  to  the  stand- 
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ard  of  the  average  prudent  man,  and  that 
bis  contributory  negligence  should  be  ruled 
against  appellants  as  a  matter  of  law.  We 
have  seen  that  he  was  trying  to  get  to  the 
gangway  when  overcome  with  gas.  The  mere 
fact  that  he  remained  at  work  a  moment  too 
long  cannot  as  a  matter  of  law  bar  a  recov- 
ery. His  conduct  and  his  duty  cannot  be 
measured  with  such  nicety.  Pachko  v.  Wll- 
keeon  Ck>al  &  Coke  Company,  supra;  Hall 
V.  West  &  Slade  Mill  Co.,  supra.  Pugh  v. 
Oregon  Improvement  Company,  14  Wash.  331, 
44  Fac.  547,  689,  and  Hughes  v.  Same,  20 
Wash.  294,  55  Pac.  119,  cited  by  the  respond- 
ent, are  not  in  point  In  these  cases  the  un- 
disputed evidence  showed  that  nearly  a  half 
hour  elapsed  between  the  time  the  men  were 
notified  of  the  fire  in  the  mine  and  to  leave 
the  mine,  and  the  shutting  down  of  the  fan, 
and  that  all  the  miners  could  have  gone  out 
of  the  mine  in  less  than  half  that  tim&  The 
negligence  relied  upon  In  those  cases  was 
the  shutting  down  of  the  fan  by  the  superln- 
t^ident  of  the  mine.  The  cases  cited  by  the 
respondent  from  other  Jurisdictions  are  so 
variant  upon  the  facts  ttiat  they  are  not  in 
point,  and  a  discussion  of  them  would  ex- 
tend this  opinion  to  an  unreasonable  length. 
The  argument  that  the  torn  and  defective 
brattices  and  the  absence  of  crosscuts  be- 
tween rooms  12  and  13  were  not  the  proxi- 
mate cause  of  the  death  of  the  deceased,  bat 
that  the  proximate  cause  of  his  death  was 
his  own  negligent  conduct,  presents  questions 
of  fact  rather  than  law. 

The  Judgment  is  reversed,  with  directions 
to  grant  a  new  trial. 

RUDKIN,    O.      J.,      and      FULLBKnX)N, 
MOUNT,  and  PARKER,  JJ.,  concur. 


<C1  Wash.  176) 

A.  D.  McADAM,  Inc.,  T.  RUSSBH/L. 
(Supreme  Court  of  Wasbiogton.    Dec  12,  1910.) 

CbRTRACTS  (8  295*)— Building  Contbacts— 

Substantial  Performance. 

Plaintiff,  a  contractor,  bad  substantially 
complied  with  his  contract  to  erect  an  addition 
to  a  building  for  defendant  for  the  sum  of  $490, 
where  the  only  thing  left  to  be  done  was  the 
patting  of  saddle  boards  on  the  ridge  of  the  roof, 
the  entire  cost  of  which  work  was  only  $1,  and 
it  appeared  that  snch  boards  were  not  put  on 
all  houses,  were  not  called  for  in  the  specifica- 
tions, and  that  it  was  a  matter  of  choice  wheth- 
er or  not  they  should  be  put  on. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  $  1353;  Dec.  Dig.  |  295.*] 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Daniel  H.  Carey, 
Judge. 

Action  by  A.  D.  McAdam,  Incorporated, 
against  C.  B.  Russell.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Padgett  ft  Bell,  for  appellant  Robert  Mc- 
Ifurchie,  for  respondent 


PER  CURIAM.  This  was  an  action 
brought  by  the  plaintiff  to  recover  the  con- 
tract price  agreed  to  be  paid  by  defendant, 
in  the  sum  of  $490,  upon  the  completion  of 
an  addition  to  a  certain  building,  besides  the 
sum  of  $5  as  an  extra.  After  the  building 
was  substantially  completed,  the  plaintiff 
claiming  that  It  was  completed  according  to 
the  contract  on  July  28, 1909,  and  the  defend- 
ant claiming  that  there  had  been  some  slight 
failure  to  complete  the  building.  It  was  de- 
stroyed by  fire  on  August  2d,  without  fault 
of  either  party  it  Is  conceded.  The  defendant 
refused,  on  demand,  to  pay  the  contract  price 
for  the  building.  Trial  was  had,  and  a  ver- 
dict rendered  in  favor  of  the  plaintiff. 

Appellant  assigns  as  error  some  of  the  in- 
structions of  Uie  court  But  we  think  the 
instructions  correctly  stated  the  law,  with 
the  possible  exception  of  the  use  of  the 
words  "preponderance  of  testimony"  In  one 
of  them;  and  we  feel  certain,  from  an  ex- 
amination of  the  whole  instruction,  that  the 
Jury  were  in  no  way  misled  by  this.  In  stay 
event,  they  become  immaterial,  for  the  reason 
that  this  case  really  presents  a  question  of 
law  rather  than  of  fact  as  under  the  con- 
ceded facts  the  only  thing  that  was  left  to 
be  done  by  the  contractor  was  the  putting  of 
what  are  called  "saddle  boards"  on  the  ridge 
of  the  roof.  While  we  think  the  Jury  right- 
ly reached  the  conclusion  from  the  evidence 
that  such  boards  were  not  necessary  for  the 
completion  of  the  building,  and  were  not 
within  the  contemplation  of  the  contract,  at 
the  most  this  was  too  trifling  a  matter  for 
the  law  to  take  notice  of;  the  testimony  be- 
hig  that  the  whole  cost  of  the  saddle  boards,* 
Including  labor  and  material,  would  not  ex- 
ceed $1.  The  testimony  shows  that  these 
'boards  were  not'  put  on  all  houses.  They 
were  not  called  for  In  the  specifications,  and 
It  was  a  matter  of  choice  whether  or  not  they 
should  be  put  on.  At  most  it  was  a  trifling 
omission,  and  we  think  one  which  was  seized 
upon  by  the  appellant  to  aid  him  In  escaping 
from  the  payment  of  a  Just  debt 

The  Judgment  Is  affirmed. 


(«1  Wflsh.  325) 
DAHI/STROM  v.  INLAND  BOX  ft  MFQ.  CO. 
(Supreme  Court  of  Washington.    Dec.  21,  1910.) 

1.  Appeal  and  Erbob  (J  930*)  —  Review — 
CoNPLiCTiNO  Evidence. 

On  review  of  the  sufficiency  of  conflicting 
evidence  to  support  a  verdict  for  plaintiff,  the 
testimony  most  favorable  to  plaintiff  must  be 
accepted. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi!  8755-8761;  Dec.  Dig.  f 
980.*] 

2.  Master  and  Servant  (J  278*)— Injuries 
TO  Servant— Actions— SuFFiciENCT  of  Ev- 
idence. 

.In  an  action  by  a  servant  for  Injuries  re- 
ceived while  operating  a  ripsaw,  evidence  held 
not  to  show  how  the  accident  occurred,  so  that 
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there  could  be  no  recovery  on  the  ground  of  im- 
proper or  inadequate  instructione  by  the  master. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  i  278.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  J.  Stanley  Web- 
ster, Judge. 

Action  by  Arthur  Dahlstrom,  a  minor,  by 
John  A.  Dahlstrom,  his  guardian  ad  litem 
against  the  Inland  Box  &  Manufacturing 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  with  directions 
to  dismiss. 

Alfred  M.  Craven,  for  appellant.  William 
A.  Monten  and  Danson  &  Williams,  for  re- 
spondent. 

RUDKIN,  C.  J.  On  the  afternoon  of  June 
21,  1909,  the  plalntitr  entered  the  employ  of 
the  defendant  In  its  box  factory  in  the  city 
of  Spoliane.  At  the  time  of  his  employment 
the  plaintiff  was  a  few  months  imder  the  age 
of  17,  but  was  of  fair  size,  and  of  at  least 
average  Intelligence  for  one  of  his  years. 
For  the  flrst  hour  or  so  In  the  afternoon  he 
was  engaged  in  carrying  lumber  Into  the  mill 
and  piling  box  material.  Immediately  there- 
after the  foreman  set  him  to  work  at  a  rip- 
saw, such  as  Is  in  common  use  In  an  estab- 
lishment of  that  kind.  The  table  supporting 
the  ripsaw  was  about  3  feet  by  4>^  feet  in 
dimensions,  and  2^  or  3  feet  high.  The 
saw  itself,  which  was  12  inches  in  diameter, 
was  attached  to  an  arbor  underneath  the 
table,  so  that  the  blade  extended  1%  Inches 
above  the  plane  of  the  table.  A  spreader 
stood  nearly  upright  behind  the  saw,  and  a 
circular  guard  1^  inches  in  width  extended 
from  the  spreader  over  the  top  of  the  saw, 
114  inches  above  the  teetti.  A  gauge  stood 
out  from  the  saw  10  or  10%  Inches,  to  regu- 
late the  width  of  the  material  to  be  ripped 
or  trimmed.  At  the  time  of  receiving  the  in- 
juries complained  of  the  plaintiff  was  engag- 
ed in  trimming  box  material.  The  pieces 
upon  which  he  was  working  were  18  inches 
In  length,  10  or  10>^  inches  in  width,  and 
substantially  1  inch  In  thickness.  It  was 
the  duty  of  the  plaintiff  to  trim  the  pieces 
down  to  this  width,  and  In  order  to  accom- 
plish this  it  was  necessary  to  rip  an  Inch  or 
more  off  the  edge  of  each  board.  After  be 
had  been  engaged  In  this  work  for  some  time, 
and  bad  trimmed  perhaps  100  pieces,  his 
hand  in  some  manner  unknown  and  unex- 
plained came  in  contact  with  the  saw,  caus- 
ing injury  to  the  thumb  and  little  finger,  for 
which  a  recovery  was  sought  in  this  action. 
The  defense  was  a  denial  of  negligence  on 
the  part  of  the  defendant,  and  a  plea  of  as- 
sumption of  risk  and  contributory  negligence 
on  the  part  of  the  plaintiff.  The  trial  re- 
sulted In  a  Judgment  in  favor  of  the  plaintiff 
In  the  sum  of  $2,000,  from  which  the  defend- 
ant has  appealed. 

The  only  assignment  of  error  we  deem  It 


necessary  to  discuss  or  consider  is  based  on 
the  Insufficiency  of  the  evidence  to  Justify 
the  verdict  and  Judgment.  The  complaint 
alleged  that  the  saw  table  was  rough  and  un- 
even ;  that  the  saw  was  old,  rusty,  and  dull, 
and  Improperly  set ;  and  that  the  guard  was 
old,  worn,  rusty,  flimsy  in  construction,  and 
vibrated  excessively  when  the  saw  was  in 
motion — but  all  these  charges  were  whol- 
ly abandoned  at  the  trial,  and  the  sole 
ground  of  negligence  now  relied  on  to  sup- 
port the  Judgment  is  the  placing  of  the  re- 
spondent at  work  about  dangerous  machin- 
ery, without  adequate  instructions  to  protect 
him  against  the  dangers  incident  to  his  em- 
ployment. There  was  a  conflict  in  the  tes- 
timony as  to  the  character  and  extent  of 
the  instruction  actually  given,  and  we  must 
therefore  accept  the  testimony  most  favora- 
ble to  the  respondent  on  that  issue.  He  ad- 
mits that  the  foreman  shoved  at  least  two 
boards  or  pieces  through  the  saw  In  his  pres- 
ence,' showed  him  how  and  where  to  place 
bis  hand,  and  cautioned  him  to  keep  bis  fin- 
gers away  from  the  saw.  The  following  tes- 
timony given  by  the  respondent  will  show 
the  uncertainty  existing  in  his  own  mind  as 
to  the  cause  of  the  accident,  or  the  manner 
in  which  the  injury  was  Inflicted: 

"Q.  Yon  bad  sawed  this  board,  this  board 
in  question,  I  believe  you  had  sawed  this 
board,  which  Is  marked  'PlaintifTs  Exhibit 
1,'  completely  through,  hadn't  you?  A.  Yes, 
sir.  Q.  And  yon  knew  your  work  was  done 
in  respect  to  this  board,  and  you  had  reach- 
ed for  another  board?  A.  Yes,  sir.  Q.  And 
then  you  noticed  for  the  flrst  time  that  your 
hand  was  injured?  A.  Yes,  sir.  Q.  So  that 
any  difllculty  you  had  in  pushing  the  board 
through  that  you  testified  to,  would  have 
nothing  whatever  to  do  with  your  injury, 
would  it?  A.  I  don't  know.  Q.  Well,  you 
had  sawed  the  board  completely  through? 
A.  Yes,  sir.  Q.  Now,  how  near —  Just 
show  us  again  bow  you  placed  your  hand 
when  you  were  sawing  that  board?  A.  Just 
like  that  (Illustrating.)  Q.  Your  band  was 
not  within  three  or  four  inches,  then,  of  the 
line  of  the  saw,  was  it?  A.  No,  sir.  Q.  If 
you  had  placed  your  hand  over  on  the  edge 
of  the  board,  your  hand  would  have  been  at 
least  eight  inches  from  the  saw,  would  never 
have  come  nearer  than  eight  inches  to  the 
saw,  would  It?  A.  No,  sir.  Q.  That  is  the 
way  you  were  doing,  or  told  to  do,  wasn't 
It?  A.  He  told  me  to  place  my  band  here, 
did  not  say*  bow  far  to  keep  It  away  from 
there;  just  to  keep  my  thumb  away  from 
there.  Q.  He  told  you  to  be  sure  to  keep 
your  thumb  away  from  the  saw?  A.  Yes, 
sir.  Q.  And  when  you  started  to  saw  these 
boards,  you  were  putting  your  hand  way 
over  as  far  as  you  could  from  the  saw?  A. 
Yes,  sir.  Q.  And  you  did  that  all  the  while? 
A.  Yes,  sir.  Q.  You  placed  your  hand  as  far 
on  the  edge  of  the  board  as  you  could,  in 
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order  to  do  your  work?  A.  Yes,  sir.  Q.  And 
that  is  what  you  were  told  to  do?  A.  Yes, 
sir.  Q.  Mr.  Hicks  told  you  to  do  that?  A. 
Yes,  sir.  •  •  •  Q.  Now,  you  are  satisfied 
that  you  had  sawed  the  strip  completely  off 
of  tJls  board  wbeu  you  were  injured,  are 
you?  A.  Yes,  sir.  Q.  And  you  are  satisfied 
tbat  you  had  reached  for  another  t>oard  over 
OD  your  left?  A.  Yes,  sir.  Q.  You  had 
reached  for  another  board?  A.  Yes,  sir.  Q. 
And  then  it  was  that  you  noticed  tbat  your 
right  band  was  injured?  A.  Yes,  sir.  Q. 
Hare  you  any  idea  bow  long  you  were  in- 
jured before  you  noticed  it?  A.  No,  sir.  Q. 
Well,  yon  hadn't  sawed  many  boards,  bad 
you?  A.  I  sawed  about  a  hundred.  Q.  Yes, 
but  you  hadn't  sawed  many  boards  before 
you  noticed  this  injury,  after  you  were  in- 
jured and  before  you  noticed  the  Injury? 
A.  I  hadn't  sawed  any  boards  after  I  was 
injured.  Q.  And  you  think  you  bad  your 
hand  away  four  or  five  inches  from  the  saw? 
A.  Yes,  sir.  Q.  You  don't  know  how  your 
band  got  to  the  saw?  A.  No,  sir.  Q.  Can't 
imagine?  A.  No,  sir.  Q.  Can't  imagine  how 
it  could  have  got  on  top  of  the  saw  by  rea- 
son of  the  hood?  A.  No,  sir.  Q.  And  tbe 
whole  thing  is  a  mystery  to  you,  isn't  it?  A. 
Yes,  sir.  Q.  You  were  doing  all  that  you 
conld  do  to  keep  from  being  injured?  A. 
Yes,  sir." 

Under  the  foregoing  facts  It  Is  the  merest 
speculation  to  say  that  tbe  Injury  resulted 
from  a  failure  to  give  adequate  or  proper  in- 
structions. There  was  nothing  inherently  or 
necessarily  dangerous  in  the  work  about 
which  the  respondent  was  engaged.  Tbe  saw 
was  small  and  thoroughly  and  completely 
guarded,  so  far  as  its  efficiency  would  per- 
mit. Tbe  danger  zone  was  limited.  The 
boards  were  10  inches  in  width,  and  it  was 
not  necessary  for  tbe  respondent  to  bring  bis 
band  within  less  than  5  or  6  inches  of  the 
saw  while  shoving  the  material  through. 
The  operation  was  simple,  and  the  instruc- 
tions given  were  explicit  and  ample,  if  fol- 
lowed. The  respondent  placed  bis  band  as 
directed,  and  nothing  unusual  or  out  of  the 
ordinary  happened  while  the  board  was  pass- 
ing through  tbe  saw.  He  did  not  know  how 
or  when  tbe  Injury  happened,  and  It  would 
be  the  height  of  folly  for  either  court  or  jury 
to  attempt  to  answer  these  questions.  If  we 
cannot  say  how  the  accident  happened,  how 
can  we  say  that  it  was  the  result  of  improp- 
er or  Inadequate  lustrnctions?  If  it  was  all  a 
mystery  to  tbe  respondent,  could  it  be  less 
of  a  mystery  to  the  jury?  If  we  were  to 
indulge  in  speculation,  the  most  reasonable 
Inference  is  that  tbe  respondent  in  some 
manner  thrust  his  hand  into  tbe  saw  beneath 
the  gnard  when  reaching  for  a  board,  a 
danger  open  and  apparent  to  him,  and  a  dan- 
fter  against  which  he  was  duly  cautioned.  Re- 
spondent relies  largely  on  the  rule  announced 
In  Wikstrom  v.  Preston  Mill  Co.,  48  Wash. 


164,  93  Fac  213,  and  Von  Postel  v.  Lake 
Sammamlsb  Shingle  Co.,  51  Wash.  262,  98 
Pac.  665,  but  these  cases  do  not  warrant  a 
recovery  here.  In  the  Wikstrom  Case  the 
saw  was  out  of  repair,  and  of  a  much  more 
dangerous  character,  and  the  operator's  hand 
was  thrown  Into  the  saw  Involuntarily,  be- 
cause he  did  not  know  how  to  operate  it. 
The  facts  in  the  Von  Postel  Case  were  some- 
what similar.  Here  there  was  no  defect  in 
tbe  saw  or  in  tbe  surroundings,  and  there  is 
nothing  to  show  that  the  respondent's  band 
was  thrown  Into  the  saw  by  reason  of  tbe 
manner  in  which  he  was  attempting  to 
operate  it,  or  because  he  did  not  have  ade- 
quate or  proper  instructions. 

For  these  reasons,  we  are  of  opinion  that 
the  testimony  did  not  warrant  the  submission 
of  the  case  to  the  Jury,  and  the  Judgment  Is 
accordingly  reversed,  with  directions  to  dis- 
miss the  action. 

CHADWICK,  CROW,  DUNBAR,  and 
MORRIS,  JJ.,  concur. 


(61  Wash.  378) 
PETEJRSON  T.  ST.  FRANCIS  HOTEL  CO. 
(Supreme  Court  of  Washington.    Dec.  30,  1910.) 

1.  Bborebs  (S  67*)— Sale  or  Peopbbtt— Acts 
OF  Owner. 

An  owner  of  property  placed  in  tbe  hands 
of  a  broker  for  sale  could  not,  by  undertaking 
to  sell  at  a  less  price  than  the  one  given  the 
broker  and  on  other  terms,  deprive  bim  of  the 
benefit  of  bis  contract,  or  tbe  right  to  recover 
the  reasonable  value  of  his  services  in  promot- 
ing the  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  $S  66,  67,  72;   Dec  Dig.  {  57.»] 

2.  WoBR  AND  Labor  (J  14*)  —  Contbacts — 
Waiver. 

A  broker  may  waive  his  contract  for  com- 
missions, and  sue  for  the  reasonable  value  of 
his  services. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  H  2fr-33;  Dec.  Dig.  S  14.»] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Action  by  C.  F.  Peterson  against  the  St 
Francis  Hotel  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Afiirmed. 

6.  E.  Steiner,  for  appellant.  Howard  H. 
Startzman  and  Frank  Hammond,  for  re- 
spondent. 

MORRIS,  J.  On  June  7,  1907,  appellant 
listed  its  hotel,  the  St  Francis,  with  re- 
spondent for  sala  The  contract  of  listing 
was  tbe  usual  broker's  contract  It  fixed 
the  terms  at  $65,000,  of  which  $43,000  was 
to  be  paid  in  cash,  and  the  balance  by  as- 
suming an  Indebtedness  on  the  furniture  of 
$22,000.  The  time  of  the  contract  was  27 
days,  and  thereafter  until  withdrawn  by  10 
days'  written  notice.  The  commission  was 
fixed  at  $3,000.  In  October  following  a  Mrs. 
Johnson  called  at  the  hotel  and  was  shown 
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through  It  by  Mr.  Kennedy,  its  manager,  and 
a  price  of  ?G0,000  given  her.  When  she  left, 
Mr.  Kennedy  called  the  respondent  by  tele- 
phone, gave  him  Mra.  Johnson's  address,  and 
asked  htm  to  call  upon  her  and  endeavor  to 
bring  about  a  sale.  Respondent  did  so,  and 
endeavored  to  effect  a  sale  of  the  hotel.  In 
doing  so  he  discouraged  her  from  negotiating 
for  the  sale  of  another  hotel  she  had  been 
negotiating  for,  and,  after  some  conversation 
relative  to  the  hotel  and  Its  furniture,  sug- 
gested she  call  upon  Mr.  Rankin,  who  held  a 
conditional  sale  agreement  covering  the  fur- 
niture, and  made  an  appointment  -with  her 
at  his  office  for  the  following  day.  Mrs. 
Johnson  called  on  Mr.  Rankin,  learned  the 
situation  as  to  the  furniture,  and,  without 
again  negotiating  with  respondent,  called  on 
Mr.  Kennedy,  and  thereupon  entered  Into 
negotiations  with  him  for  the  purchase.  Re- 
spondent notified  Mr.  Kennedy  of  the  result 
of  his  call  upon  Mrs.  Johnson,  and  also  In- 
formed him  of  her  failnre  to  keep  her  ap- 
pointment on  the  following  day.  Mrs.  John- 
spn,  during  her  negotiations  with  Mr.  Ken- 
nedy, spent  several  days  watching  the  oper- 
ation of  the  hotel,  examining  its  books,  in- 
specting the  premises,  and  Informing  herself 
generally  as  to  the  existing  situation,  and 
finally  purchased  the  same  for  $55,000. 
Three  thousand  dollars  was  paid  In  cash,  the 
Indebtedness  for  the  furniture  assumed,  and 
the  balance  secured  by  promissory  notes ;  the 
change  in  the  price  being  made  without  the 
knowledge  of  the  respondent.  In  the  mean- 
time Mr.  Kennedy  had  called  respondent  to 
the  hotel,  told  him  Mrs.  Johnson  bad  made 
an  offer  of  $55,000,  and  said  on  that  basis 
he  would  not  be  willing  to  pay  $3,000  com- 
mission, and  some  conversation  was  bad  rel- 
ative to  an  understanding  of  what  the  com- 
mission would  be  If  the  sale  went  through, 
but  nothing  definite  was  determined.  Mr. 
Kennedy  also  called  at  respondent's  office, 
and  they  had  several  conversations  over  the 
telephone  in  regard  to  the  same  matter.  Be- 
ing -unable  to  bring  about  an  adjustment  of 
the  matter,  respondent  finally  brought  suit, 
and  was  awarded  judgment  in  the  sum  of 
$1,625,  and  defendant  appeals. 

The  court  arrived  at  the  amount  of  the 
Judgment  by  following  the  established  cus- 
tom of  brokers  at  Seattle,  computing  5  per 
cent  on  the  first  $10,000,  and  2V^  per  cent 
on  the  balance.  The  errors  suggested  are  in 
the  findings  of  fact  We  are  not  disposed 
to  disturb  the  court's  findings  upon  contro- 
verted questions  of  fact  unless  the  record 
presents  manifest  error.  We  find  none  such 
here,  and  a  reading  of  the  testimony  con- 
vinces us  the  Judgment  la  right  Appellant 
unquestionably  sought  the  aid  of  respondent 
In  making  the  sale  to  Mrs.  Johnson.  It  rec- 
ognized a  value  in  respondent's  services  in 
endeavoring  to  reach  an  agreement  with  him 
as  to  what  it  should  pay.    In  undertaking  to 


sell  at  a  less  price  than  the  <me  given  to  re- 
spondent and  at  other  terms,  it  could  not 
deprive  respondent  of  the  benefit  of  his  con- 
tract He  was  still  entitled  to  his  commis- 
sion, to  be  determined  by  the  terms  of  sale 
agreed  upon  between  appellant  and  its  ven- 
dee. Lawson  t.  Black  Diamond  Coal  Co., 
53  Wash.  614,  102  Pac.  759. 

In  this  case  the  recovery  sought  was  the 
reasonable  value  of  the  services.  The  re- 
spondent could  to  that  extent  waive  bis  con- 
tract, and  recover  the  reasonable  value  of 
his  services,  which,  according  to  the  testi- 
mony, is  the  amount  fixed  in  the  Judgment^ 
and  the  same  Is  affirmed. 

RUDKIN,  C.  J.,  and  CHADWICK,  DUN- 
BAR,  and  CROW,  JJ.,  concur. 


(61  Wash.  330) 

In  re  CITT  OF  BENTON. 

CITY  OF  BENTON  v.  DTKKMAN  et  aL 

(Supreme  Court  of  Washington.    Dec.  21, 1910.) 

EuiNERT  Domain   ({  2:i4*)— Assessmbnt  or 

Dauaoe»— New  Tbial. 

The  amount  of  damage  landowners  would 
suffer  by  a  city's  condemnation  of  a  right  to 
take  water  from  a  creek  flowing  through  their 
lands  being  solely  a  question  of  fact  for  the 
jury,  the  court  properly  denied  such  landowners 
a  new  trial  after  a  verdict  in  their  favor  for 
$1  each,  not  clearly  against  the  weight  of  the 
evidence,  because  he  did  not  believe  justice  had 
been  done  on  the  sole  ground  that  be  differed 
from  many  of  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S9  574r-579;  Dec.  Dig.  i  224.  •] 

Department  2.  Appeal  from  Superior  Court, 
King  County ;  Robert  H.  Lindsay,  Judge  pro 
tern. 

Proceedings  by  the  City  of  Ren  ton  to  con- 
demn the  right  to  take  water  from  a  creek 
flowing  through  the  lands  of  R.  T.  Dykeman 
and  others.  From  a  Judgment  awarding  nom- 
inal damages  only,  Dykeman  and  others  ap- 
peal.   Affirmed. 

Farrell,  ECane  tc  Stratton,  for  appellants. 
Paul  W.  Houser  and  L.  Frank  Brown,  for  re- 
spondent 

MORRIS,  J.  The  dty  of  Ronton  instltnted 
a  condemnation  suit  against  appellants,  seek- 
ing to  acquire  the  right  to  take  water  from 
a  creek  flowing  through  appellants'  lands. 
Trial  was  had,  and  verdict  In  the  sum  of  $1 
each  awarded  appellants.  They  made  a  mo- 
tion for  a  new  trial,  which  was  denied.  The 
conrt-ln  denying  appellants  a  trial,  incorpo- 
rated bis  decision  in  the  record,  as  fol- 
lows: "Superior  Conrt  King  Co.,  Waab. 
In  the  Matter  of  the  Petition  of  the  City  of 
Ronton.  No.  67,178.  The  court  in  denying 
the  motions  for  a  new  trial  In  all  the  cases 
where  Farrell,  Kane  &  Stratton  represented 
the  respondents,  stated  that  tn  view  of  the 
fact  that  it  is  the  undoubted  law  of  this  state 
that  the  Jury  are  the  sole  Judges  of  the  facta^ 
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aod  that  as  I  view  the  law  as  expressed  by 
our  Sapreme  Court,  that  where  the  Jury  has 
once  passed  upon  the  facts  that  the  court  Is 
only  justified  In  granting  a  new  trial  where 
the  Terdlct  of  the  Jury  is  contrary  to  the 
weight  of  the  evidence,  I  am  constrained  to 
overrule  the  motions  for  new  trial,  although 
as  an  individual  I  do  not  think  tliat  Justice 
has  been  done  by  any  of  the  verdicts,  and 
this  solely  because  I  differ  with  many  of  the 
witnesses  who  testified  In  the  case.  Each  of 
the  respondents  excepts  to  above,  and  excepts 
to  the  ruling  of  the  court  in  denying  his  mo- 
tion for  a  new  trial.  Exception  allowed.  The 
above  is  hereby  made  a  part  of  the  record 
herein.  Dated  Jan.  3,  1910.  Robert  H.  Und- 
say,  Judge  pro  tern.  Present :  Attorneys  for 
aU  parties."  This  ruling  is  the  error  com- 
plained of. 

If  the  court  below  indicated  his  opinion  by 
the  langnage  used,  and  we  assume  he  did,  no 
other  ruling  was  possible.  The -question  was 
solely  one  of  fact,  and  It  was  of  no  conse- 
quence that  the  court  differed  with  some  of 
the  witnesses  as  to  the  extent  of  the  dam- 
age. This  is  not  an  unusual  thing  in  trials 
of  this  character.  But,  inasmuch  as  our  sys- 
tem makes  the  Jury  the  arbiter  of  such  ques- 
tions, their  decision,  when  there  Is  no  error 
in  the  submission,  is  final.  The  case  here  is 
not  within  Clark  v.  Great  Northern  Ry.  Co., 
37  Wash.  537,  79  Pac.  110&  In  that  case  the 
court  below  indicated  he  made  his  ruling  be- 
cause of  his  belief  in  a  lack  of  power  to  do 
otherwise.  This  court  held  he  had  the  power 
to  grant  a  new  trial,  where  the  verdict  was 
contrary  to  the  weight  of  the  evidence.  The 
court  below,  in  the  case  at  bar,  correctly  thus 
states  the  law  In  bis  ruling  as  set  forth.  He 
does  not  hold  the  verdict  is  contrary  to  the 
weight  of  the  evidence,  but  announces  that 
he  differed  with  many  of  the  witnesses.  This 
would  be  no  reason  for  any  interference  with 
the  verdict,  unless  he  went  further,  and  was 
of  the  opinion  that  it  was  clearly  contrary  to 
the  weight  of  the  evidence. 

Judgment  affirmed. 

RtJDKIN,  C.  J.,  and  DUNBAR,  CROW, 
and  CHADWICK,  JJ.,  concur. 


«1  Wash.  31C) 

CAVEMN  V.  «TONB  &  WEBSTER   ENOI- 

NBETRING  CORPORATION  et  al. 
(Supreme  Court  of  Washington.    Dec.  29,  1910.) 

1.  Masteb  and  Skrvant  (I  279*)  — Fbllow 
Servants'  Inoompetknct — Evidence. 

In  an  action  to  recover  for  personal  in- 
inrles,  evidence  held  insafficient  to  show  that  a 
bricklayer  employed  with  others  in  layinir  a 
brick  wall  was  incompetent  to  stretch  the  line 
to  which  the  bricks  were  laid,  so 'as  to  render 
the  master  liable-  for  the  injuries  received  by 
a  fellow  servant  in  consequence  of  his  method 
of  stretching  the  line. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  973-980;    Dec.  Dig.   { 


2.  Evidence  (8  570*)  —  Bxpebt  Evidence  — 
Weight. 

Expert  testimony  on  a  subject  of  .common 
knowledge,  and  contrary  to  what  is  known  by 
all  men,  is  not  entitled  to  weight 

[E3d.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2395;    Dec  Dig.  {  570.*] 

3.  Master  and  Servant  (§,  196*)  — Fellow 
Servants— Who  Are. 

Bricklayers  engaged  in  laying  a  brick  wall, 
are  fellow  servants  while  stretching  and  fasten- 
ing a  line  extending  along  the  wall,  to  which 
the  brick  are  laid. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  48&-488;  Dec.  Dig.  { 
196.*] 

4.  Master  and  Servant  (8  278*)— Injubt  to 
Servant— Neoligence— Evidence. 

Where,  in  an  action  for  injuries  to  a  brick- 
layer, caused  by  a  nail  holding  one  end  of  the 
line  to  which  the  brick  were  laid  flying  out  and 
striking  him,  there  was  evidence  that  it  was 
customary  for  the  master  to  furnish  such  ai>- 
piiances,  hut  none  that  be  did  famish  them,  and 
a  witness  for  the  servant  testified  that  it  was 
customary  for  the  servants  to  get  their  own 
nails  and  to  select  such  as  they  might  choose, 
there  was  no  evidence  of  negligence  of  the  mas- 
ter, though  the  nail  in  use  was  in  fact  insuffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $}  954rW7 ;  Dec.  Dig.  { 
27&*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;    R.  6.  Albertson,  Judge. 

Action  by  Carl  Cavelin  against  the  Stone 
&  Webster  Engineering  Corporation  and  an- 
other. From  a  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

Heber  McHugh,  John  T.  Casey,  and  Milo 
A.  Root,  for  appellant.  Farrell,  Kane  & 
Stratton  and  Kerr  &  McOord,  for  respond- 
ents. 

RTJDKIN,  C.  J.  On  the  29th  day  of  June, 
1909,  the  plaintiff,  the  defendant  Melburg, 
and  a  number  of  fellow  worlunen,  in  the  em- 
ploy of  the  defendant  Stone  ft  Webster  En- 
gineering Corporation,  were  engaged  in  lay- 
ing brick  in  the  wall  of  the  ninth  story  of 
the  Henry  building  in  the  city  of  Seattle. 
The  wall  in  question  was  about  40  feet  in 
length,  and  10  or  12  masons  in  all  were  en- 
gaged in  the  work.  A  line  was  extended 
along  the  outer  edge  of  the  wall,  from  one 
end  of  the  stretch  to  the  other,  to  which  the 
brick  were  laid.  This  line  was  fastened  at 
one  end  by  a  small  wire  naU  inserted  in  the 
mortar  t)etween  the  brick,  and  to  a  similar 
nail  or  spike  at  the  opposite  end.  Eveiy 
time  a  row  or  tier  of  brick  was  laid  it  be- 
came necessary  to  raise  the  line  for  the  next 
tier,  and  the  change  was  made  by  the  two 
men  at  the  end  of  the  line.  This  duty  was 
not  assigned  to  any  particular  employes,  but 
devolved  upon  whomsoever  happened  to  be 
working  at  the  end  of  the  line  when  it  t>e- 
came  necessary  to  make  the  change.  As  soon 
as  a  tier  of  brick  was  completed,  a  warning 
or  command  was  given  by  the  man  at  the 
"tie-end"  of  the  line,  or  by  some  of  the  oth- 
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er  workmen,  to  raise  the  line,  whereupon  the 
man  at  the  "stick-end"  would  remove  the 
nail  from  the  wall  and  reinsert  It  at  the 
proper  plate,  after  which  the  line  was  drawn 
tight,  and  fastened  by  the  man  at  the  oppo- 
site end.  Shortly  after  the  noon  hour  on  the 
above  date  a  command  was  given  to  raise 
the  line  and  the  plaintifif  undertook  the  per- 
formance of  that  duty.  After  he  had  in- 
serted the  nail  between  the  brick,  the  line 
was  drawn  tight  by  the  man  at  the  opposite 
end.  and  the  nail  flew  out,  strildng  the  plain- 
tiff In  the  eye  and  causing  the  Injury  for 
which  a  recovery  was  sought  in  this  action. 
At  the  close  of  the  plaintiff's  testimony,  the 
court  directed  a  nonsuit  from  which  this  ap- 
peal is  prosecuted. 

Many  delinquencies  on  the  part  of  the 
master  were  charged  in  the  complaint,  but 
we  will  consider  such  only  as  are  relied  on 
In  support  of  the  appeal.  These  are,  first, 
that  Otto  Melburg,  "the  tie-end  man,"  whose 
act  caused  the  injury  complained  of,  was 
reckless,  incompetent,  and  habitually  care- 
less in  the  performance  of  his  duty,  and  that 
such  incompetency  was  known,  or  should 
have  been  known,  to  the  respondent  corpora- 
tion, by  the  exercise  of  reasonable  care  and 
diligence  on  its  p&rt;  second,  that  Melburg 
was  a  vice  principal;  and,  third,  that  the 
small  nail  furnished  by  the  master  was  un- 
safe and  insufficient  for  the  purpose  for 
which  it  was  furnished  and  used.  The  only 
evidence  offered  tending  to  show  the  incom- 
petency of  Melburg.  or  knowledge  of  such 
Incompetency  on  the  part  of  the  master,  was 
some  slight  testimony  to  the  effect  that  "he 
appeared  to  be  nervous,"  "in  a  hurry  about 
his  work,"  and  had  broken  the  line  and  pull- 
ed the  nail  on  one  or  two  previous  occasions. 
Such  testimony  in  our  opinion  Is  utterly  In- 
sufficient to  show  incompetency  in  a  common 
mason  or  bricklayer.  He  was  not  employed 
to  operate  or  handle  dangerous  agencies  or 
dangerous  machinery,  and  had  only  been  en- 
gaged In  this  particular  work  for  an  hour 
or  two  at  best  before  the  accident.  The  duty 
assigned  him  was  such  as  falls  to  the  lot  of 
every  workman.  There  was  nothing  unusual 
or  dangerous  about  it,  and  no  special  skill  or 
experience  was  requisite  to  its  safe  and  prop- 
er iJerformance.  True,  there  was  some  tes- 
timony tending  to  show  that  it  required  some 
exi)erience  to  qualify  one  to  properly  per- 
form this  simple  task,  but  It  is  a  matter  of 
common  knowledge,  known  to  all  men,  that  it 
requires  no  peculiar  skill  or  knowledge  to 
qualify  one  to  safely  stretch  a  small  line  40 
feet  in  length,  and  so-called  expert  testimony 
to  the  contrary  Imposes  too  great  a  tax  on 
the  credulity  of  either  court  or  Jury. 

Nor  is  there  any  merit  in  the  claim  that 
Melburg  was  a  vice  principal.  The  complaint 
proceeded  upon  the  theory  that  he  was  a 
fellow  servant,  negligently  employed  or  re- 
tained, and  this  theory  Is  manifestly  correct. 


80  far  as  his  mere  relations  to  the  appellant 
were  concerned.  Jock  v.  Columbia  &  Puget 
Sound  R.  Co.,  53  Wash.  43T,  102  Pac.  405; 
Desjardins  v.  St.  Paul  &  Tacoma  Lumber  Co., 
54  Wash.  283,  102  Pac.  1034.  If  two  men 
thus  employed  are  not  fellow  servants,  that 
doctrine  is  indeed  abrogated  in  this  state. 
If  the  act  of  stretching  a  line  for  bricklay- 
ers is  the  act  of  the  master,  and  cannot  be 
delegated,  the  cost  of  superintending  the  con- 
struction of  a  building,  would  exceed  the 
cost  of  construction  itself. 

If  we  concede  that  the  nail  in  use  was  in- 
sufficient for  the  purpose,  there  is  no  testi- 
mony in  the  record  tending  to  show  that  it 
was  actually  furnished  by  the  master.  There 
was  testimony  tending  to  show  that  It  is  cus- 
tomary for  the  master  to  furnish  such  ap- 
pliances, but  none  that  the  master  did  in 
fact  furnish  it.  CHie  of  the  witnesses  for  the 
appellant  testified  that  it  is  customary  for 
the  men  to  get  their  own  nails,  and  to  select 
such  as  they  may  choose  about  the  works. 
In  the  absence  of  testimony  tending  to  show 
whether  the  nail  was  furnished  by  the  mas- 
ter, or  selected  by  some  fellow  servant,  we 
cannot  indulge  In  presumptions  or  assume 
that  the  respondent  corporation  was  negli- 
gent. Some  questions  of  concurring  negli- 
gence are  discussed  in  the  briefs,  but  if  there 
was  no  negligence  on  the  part  of  the  respond- 
ent corporation,  there  could  be  no  concurring 
negligence.  There  was  perhaps  sufficient  tes- 
timony tending  to  show  negligence  on  the 
part  of  Melburg  to  go  to  the  Jury,  but  there 
is  no  assignment  of  error  on  that  point,  and 
no  discussion  of  that  question  in  the  briefs. 

The  judgment  of  the  court  below  Is  there- 
fore affirmed. 

MOUNT,  GOSH,  PARKER,  and  FCI/LBR- 
TON,  JJ.,  concur. 


(61  Wash.  3C8) 
MERRITT  V.  HIBBARD  et  al. 
OSupreme  Court  of  Washington.    Dec.  29,  1910.) 

1.  B^Aun  (J  41»)— Actions— Sufficiency  of 
Complaint. 

In  an  action  for  alleged  deceit  and  fraud 
in  inducing  plaintiff  to  advance  money  for  pur- 
chase of  a  timber  claim,  the  complaint  held  suf- 
ficient on  general  demurrer  on  the  theory  of  a 
conspiracy  of  defendants  to  defraud  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §§  36,  37 ;  Dec.  Dig.  §  41.*] 

2.  Fbaud  (I  54*)- Action-^Admissibiutt  of 
Evidence. 

In  an  action  for  alleged  fraud  practiced 
upon  plaintiff  by  defendants,  inducing  him  to 
advance  money  for  the  purchase  of  a  timber 
claim  to  he  sold  to  the  stepfather  of  one  of  the 
defendants,  which  defendant  wag  alleged  to 
have  announced  to  plaintiff  that  his  stepfa- 
ther would  buy  the  claim  at  a  price  greater 
than  that  which  plaintiff  was  to  pay  for  it, 
evidence  of  the  value  of  the  claim  was  admia- 
sibje,  since,  if  the  claim,  in  fact,  had  but  little 
value,  and  defendants  knew  it,  such  fact  would 
tend  to  show  that  the  defendant  making  the  rep- 
resentation  of  his   stepfather's   intent  to  buy. 
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DeTer  intended  to  hare  his  stepfather  actually 

Snrchase  the  claim,  and  to  show  that  the  other 
efendants  would  likely  know  of  such  intent  of 
their  codefendant. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  S{  50,  51 ;    Dec.  Dig.  f  54.*] 

3.  Appkal  and  Ebbob  (S  977*)  —  Review — 

New  Tbial. 

Td  reverse  an  order  granting  a  new  trial 
after  a  nonsuit,  it  must  appear  that  upon  no 
possible  theory  could  plaintiff  recover. 

[£Sd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  3860-3865;  Dec.  Dig.  i 
977.») 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  J.  T.  Ronald,  Judge. 

Action  by  C.  B.  Merrltt  against  George  J. 
Hlbbard  and  others.  There  was  a  judgment, 
for  nonsuit  and  from  an  order  granting  a 
new  triar,  certain  defendants  appeal.  Af- 
firmed. 

McBumey  &  Cnmmings  and  Reed  &  Hard- 
man,  for  appellants.  Heber  McHugh  and 
John  T.  Casey,  for  respondent 

PARKER,  J.  By  this  action  the  plalntUT 
seeks  to  recover  damages  from  the  defend- 
ants A.  L.  Orandy,  George  J.  Hlbbard,  and 
John  F.  Reed,  which,  it  Is  alleged,  resulted 
to  plaintiff  from  deceit  and  fraud  practiced 
upon  him  by  the  defendants,  inducing  him 
to  advance  the  sum  of  ^,000,  for  the  pur- 
chase price  of  a  certain  timber  claim,  Tl^ 
defendant  Reed  demnrr^  to  the  complaint. 
His  demurrer  being  overruled,  he  answered 
denying  the  acts  of  fraud  and  deceit  charged 
against  him.  The  defendant  Hlbbard  an- 
swered separately  denying  the  acts  charged 
against  him.  The  defendant  Grandy  is  not 
a  party  to  this  appeal,  so  we  are  not  con- 
cerned with  the  disposition  of  his  conten- 
tions by  the  trial  court  The  cause  pro- 
ceeded to  trial  with  a  jury,  against  all  of 
the  defendants,  and  at  the  conclusion  of  the 
evidence  introduced  in  behalf  of  the  plaintiff 
the  cotirt  granted  a  nonsuit  in  favor  of  all 
of  the  defendants.  Thereafter  the  plaintiff 
moved  for  a  new  trial,  which  motion  was 
granted.  The  defendants  Hlbbard  and  Reed 
have  appealed  from  the  order  granting  a 
new  trial. 

The  first  general  contention  made  by  coun- 
sel for  appellants  is  that  the  trial  court 
erred  in  overruling  the  demurrer  to  the  com- 
plaint, and  In  admitting  evidence  over  ap- 
pellants' objection  made  upon  the  ground 
that  the  complaint  failed  to  state  a  cause  of 
action.  The  complaint  Is  of  considerable 
length  and  there  may  be  some  things  In  it 
which  would  render  it  objectionable  and 
vulnerable  to  attack  In  some  manner,  but 
we  are  now  only  concerned  with  its  suffi- 
ciency as  against  a  general  demurrer,  since 
that  is  the  form  of  attack  made  both  by 
the  demurrer  and  the  objection.  It  alleges 
in  substance  the  following:  All  of  the  de- 
fendants were  engaged  in  buying  and  selling 


timber  land  in  this  state  at  and  prior  to  the 
time  of  the  commission  of  the  acts  com- 
plained of.  At  the  same  time  plaintiff  and 
defendant  Grandy  were  copartners  engaged 
in  selling  timber  lands  In  this  state.  All  of 
the  parties  had  their  places  of  business  at 
Seattle.  In  1906,  plaintiff  met  one  M.  L. 
Fitch,  a  timber  buyer  of  Grand  Rapids, 
Mich.  Plaintiff  was  then  informed  by  Fitch 
that  he  would  buy  any  good  timber  lands 
In  this  state  which  plaintiff  or  his  firm  could 
procure  for  him.  Plaintiff  was  also  then 
Informed  by  Fitch  that  he  would  have  to 
return  to  and  remain  in  Michigan  and  would 
be  represented  In  this  state  by  defendant 
Hlbbard,  who  was  a  stepson  of  Fitch.  Plain- 
tiff was  also  then  Informed  by  Fltch  that 
he  would  buy  timber  lands  on  the  cruise  of 
one  J.  A.  Wlthrow,  a  timber  cruiser  living 
In  Clallam  county;  and  thereafter  Fitch 
did  Invariably  buy  timber  lands  on  the  un- 
verified cruise  of  Wlthrow  until  August  9, 
1907.  During  this  period  plaintiff  and  bis 
firm  procured  many  timber  claims  for  Fltch 
by  the  following  course  of  business,  which 
was  well  known  to  defendants:  "After  be- 
ing advised  that  a  tract  of  timber  was  for 
sale,  said  Hibbard  would  Inform  plaintiff 
that  Fltch  had  written  him,  said  Hlbbard, 
to  buy  It  at  a  certain  price  and  that  the 
money  to  pay  for  the  same  would  be  sent 
to  the  State  Bank  of  Seattle,  or  to  the  Port 
Angeles  Bank,  as  soon  as  the  claim  was  se- 
cured, and  said  Hlbbard  would  tell  plain- 
tiff to  buy  said  tract  for  said  Fitch  and 
have  a  nominal  consideration  of  five  or  ten 
dollars  inserted  and  have  the  said  deed  run 
to  blank  grantee,  and  then  have  the  deeds  so 
made  out  deposited  In  one  of  the  banks  as 
aforesaid,  all  of  which  plaintiff  would  do, 
and  said  deeds  would  remain  In  the  bank  un- 
til the  money  would  arrive  from  said  Fitch. 
That  there  was  always  more  or  less  time 
elapsed  between  the  order  by  Hlbbard  and 
the  arrival  of  the  money  at  the  bank,  but 
the  same  Invariably  came  prior  to  said  9th 
day  of  August,  1907,  and  upon  Its  arrival 
the  said  money  was  paid  over  to  the  respec- 
tive grantors  on  the  order  or  instructions 
from  plaintiff.  That  plaintiff  had  nothing 
to  do  with  the  examination  of  abstracts. 
That  in  the  purchase  of  said  tracts,  arrang- 
ing payments  therefor,  securing  deeds  and 
fixing  prices,  plaintiff  acted  solely  on  the 
statements  of  said  Hibbard."  In  cases  where 
haste  was  necessary  Hlbbard  communicated 
with  Fltch  by  telegraph.  Some  time  prior 
to  August  9,  1907,  the  claim  here  Involved 
was  offered  to  defendant  Grandy  by  an 
agent  of  defendant  Reed  for  $800,  and  there- 
upon Grandy  agreed  to  buy  the  claim  at 
that  price,  and  was  sent  by  the  agent  to 
Reed  to  close  the  deal.  Grandy  concealed 
from  plaintiff  all  knowledge  of  this  transac- 
tion, and  secretly  obtained  knowledge  from 
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Reed  that  the  laud  was  worthless,  asd  on 
August  9,  1907,  Grandy  knew  that  the  land 
was  without  timber  and  .worthless,  and 
fraudulently  concealed  all  such  knowledge 
from  plaintiff.  Reed  secured  control  of  the 
xilaim  from  the  owner  for  little  or  no  con- 
sideration, and  for  a  long  time  prior  to  Au- 
gust 9,  1907,  he  knew  it  was  worthless.  Hib- 
bard  having  asked  plaintiff  to  buy  the  claim 
from  Reed,  plaintiCT  advised  with  Grandy  as 
a  partner  concerning  it,  when  Grandy  stated 
that  he  had  no  money  himself,  but  advised 
plaintiff  to.  use  his  own  money,  which  Gran- 
dy knew  plalnticr  had,  and  to  do  as  Hibbard 
directed,  and  there  would  not  be  much  de- 
lay in  getting  a  return  of  the  money,  as 
Fitch  would  take  the  land.  Hibbard,  act- 
ing in  concert  with  the  other  defendants, 
stated  to  plaintiff  that  the  claim  was  for 
sale  and  that  Fitch  bad  written  to  him  that 
he  would  buy  it  and  would  pay  as  much  as 
$4,000;  that  he,  Hibbard,  had  received  a 
letter  from  Fitch  inclosing  a  cruise  of  the 
timber  on  the  land  by  Withyow,  showing 
6,500,000  feet  of  timber  on  It;  that  Reed 
held  the  claim  for  sale  and  urged  plaintiff 
to  buy  It  for  Fitch;  and  that  if  plaintiff 
would  raise  the  money  and  get  the  claim 
for  $3,000.  Hibbard  would  allow  $3,500,  and 
if  plaintiff  had  to  pay  $3,500,  they  would 
allow  $4,000  for  the  claim  according  to  the 
instructions  of  the  letter;  that  as  soon  as 
the  price  was  fixed  with  Reed  and  the  claim 
secured,  Hibbard  would  wire  Fitch  and  the 
money  would  be  sent  to  the  bank,  not  more 
than  15  days  off  at  the  longest  Believing 
these  statements  to  be  made  in  good  faith 
and  relying  on  them,  plaintiff  went  to  Reed 
and  thereupon  Reed  falsely  and  designedly 
stated  to  plaintiff  that  the  claim  was  al- 
ready sold  and  that  the  price  was  $3,000; 
that  the  purchaser  had  not  yet  paid  any- 
thing down  and  that  if  plaintiff  would  pay 
for  the  claim  first  he  could  have  it  There- 
upon plaintiff  went  at  once  and  told  Hib- 
bard of  the  statements  of  Reed.  Thereupon 
Hibbard  pretended  to  wire  to  Fitch  that 
the  price  was  $3,500,  and  for  him  to  send  the 
money  Immediately  to  the  bank.  Hibbard 
again  told  plaintiff  that  he  was  anxious  to 
get  the  claim,  and  urged  plaintiff  to  raise 
the  money.  Relying  upon  these  statements, 
on  August  12,  1907,  plaintiff  paid  to  Reed 
$3,000,  and  took  a  deed  reciting  a  nominal 
consideration  with  the  name  of  the  grantee 
left  blank  as  Instructed.  Fitch  had  not 
written  to  Hibbard  and  had  not  sent  a  cruise 
of  the  timber  by  Withrow,  and  had  not  told 
Hibbard  to  pay  any  sum  for  the  claim,  nor 
did  Hibbard  wire  Fitch  as  he  pretended  to 
do,  and  all  of  the  statements  so  made  by 
Hibbard  were  false,  and  made  by  him  to  de- 
ceive and  defraud  plaintiff.  The  statements 
made  by  Reed  to  plaintiff  to  the  effect  that 
the  claim  was  sold  for  $3,000,  to  a  purchaser 
who  had  not  paid  anything  down,  was  false 
And  made  to  mislead  and  deceive  plaintiff. 


The  statements  made  by  Grandy  to  plaintiff 
were  also  false  and  known  to  be  such  by 
Grandy.  All  of  the  defendants  knew  at  the 
time  that  the  claim  was  without  timber  and 
valueless  and  knew  that  plaintiff  would  rely 
on  the  statements  of  Hibbard;  and  plaintiff 
was  induced  thereby  to  part  with  his  mon- 
ey, In  the  manner  alleged.  Plaintiff  has  at 
all  times  held  the  land  for  the  benefit  of  the 
defendants.  Plaintiff  alleges  that  all  of 
these  false  and  fraudulent  acts  and  repre- 
sentations were  made  by  defendants  for  the 
common  purpose  of  cheating  and  defrauding 
him.  Plaintiff  alleges  in  conclusion,  "that 
by  reason  of  the  premises  aforesaid,  plaintiff 
has  been  damaged  In  the  sum  of  $3,000  be- 
sides costs  and  disbursements,"  and  prays, 
for  judgment  against  all  the  defendants  In 
that  sum. 

The  learned  trial  court  adopted  the  theory, 
upon  the  trial,  that  the  complaint  stated 
facts  which  would  warrant  a  recovery  upon 
the  ground  of  conspiracy  to  defraud  plain- 
tiff. We  think  the  complaint  is  good  as 
against  a  general  demurrer  upon  that  theory. 
Some  contention  is  made  that  the  allegation 
of  damage  is  not  suffldent  since  it  is  not 
specifically  alleged  that  the  claim  is  In  fact 
worthless,  but  only  that  the  defendants 
knew  it  was  without  value.  Adopting  the 
theory  of  the  learned  trial  court  as  we  do, 
the  question  of  value  of  the  claim  becomes 
of  little  or  no  consequence  as  a  fact  to  be 
pleaded,  because  plaintiff  Is  not  claiming  the 
land  as  his  own.  According  to  the  com- 
plaint it  was  never  contemplated  by  him 
that  the  title  should  pass  to  him,  but  to 
Fitch,  or  whoever  Fitch  should  designate  as 
the  grantee;  the  name  of  the  grantee  being 
left  blank  in  the  deed  for  that  purpose.  The 
value  of  the  claim,  as  a  matter  of  evidence, 
had  some  relevancy  to  the  Issues.  If  the 
claim  in  fact  had  but  little  or  no  value  and 
defendants  knew  it,  that  fact  would  have  a 
tendency  to  show  that  Hibbard  never  Intend- 
ed to  have  his  stepfather.  Fitch,  actually 
purchase  it  and  would  also  tpnd  .to  show 
that  the  other  defendants  would  likely  know 
of  such  intentions  on  the  part  of  Hibbard; 
but  that  would  not  make  plaintiff's  measure 
of  damages  the  difference  between  the  actual 
value  of  the  claim  and  the  $3,000  advanced 
by  him  for  its  purchase.  Some  contention 
is  made  that  the  principal  representations 
relied  upon  by  plaintiff,  and  Inducing  him  to 
act,  were  promissory  in  their  nature  and  re- 
lated to  future  events,  rather  than  to  exist- 
ing facts.  We  think  such  is  not  the  case. 
The  representations  made  by  Reed  all  re- 
lated to  existing  facts.  The  representations 
made  by  Hibbard  to  the  effect  that  Fitch 
had  written  Hibbard  that  he  would  purchase 
the  claim  and  pay  as  much  as  $4,000  for  it 
and  that  Fitch  had  a  cruise  of  the  timber 
which  he  had  sent  to  Hibbard  made  by 
Withrow  showing  it  to  be  a  valuable  claim, 
clearly  were  intended  as  representations  of 
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existing  facts.  These,  together  with  Reed's 
representations  as  to  the'  necessity  of  paying 
the  entire  purchase  price  of  |3,000  promptly. 
In  order  to  get  the  claim,  were  well  calcu- 
lated, in  view  of  the  relation  of  the  parties, 
as  shown  by  the  allegations  of  the  com- 
plaint, to  induce  plaintiff  to  act  as  he  did. 

The  next  general  contention  is  that  the 
eoTirt  erred  in  granting  a  new  trial.  This 
contention  Is  based  upon  the  alleged  insuffi- 
ciency of  the  complaint,  which  we  hare  al- 
ready noticed,  and  also  upon  the  theory  that 
the  nonsuit  was  properly  granted.  The  rec- 
ord does  not  disclose  the  theory  of  the  learn- 
ed trial  court  In  granting  a  new  trial.  It 
may  have  been  only  because  he  concluded 
that  be  was  in  error  In  granting  the  nonsuit, 
or  he  may  have  concluded  that  be  was  in 
error  In  excluding  certain  evidence  touching 
the  actual  value  of  the  claim.  Plaintiff  at- 
tempted to  prove  that  the  claim  was  of  no 
value.  This  proof  was  excluded  by  the 
court.  We  have  seen  that  such  proof  was 
admissible;  and  while  the  record  does  not 
•o  show,  it  Is  probable  that  the  trial  court 
entertained  this  view  upon  disposing  of  the 
motion  for  new  trial.  We  have  read  all  of 
the  evidence  and  are  of  the  opinion  that  It 
was  sufficient,  especially  with  the  offered 
proof  of  the  small  value  of  the  claim,  to  re- 
quire the  submission  of  the  cause  to  the  Ju- 
ry upon  the  theory  we  have  Indicated.  In 
any  event,  we  cannot  say  from  this  record 
that  the  granting  of  a  new  trial  was  an 
abuse  of  discretion.  In  order  to  reverse  this 
order  we  would  have  to  conclude  that  upon 
no  possible  theory  could  plaintiff  recover. 
The  condition  of  the  pleadings  and  the  man- 
ner of  trial  rendered  the  issues  and  the 
theory  of  plaintiff's  case  somewhat  confus- 
ing. We  conclude,  however,  that  the  grant- 
ing of  a  new  trial  was  not  erroneous. 

The  order  is  affirmed. 

RUDKIN.  C.  J.,  and  MOUNT,  GOSE,  and 
FULLERTON,  JJ.,  concur. 


<a  Wash.  ») 

MERRILL  y.  JOHN  B.  STEVENS  &  CO. 
{Supreme  Court  of  Washington.    Dec.  2,  1910.) 

1.  Afpkai,  and  Erbob  (I  1002*)— Findings 
—  Conclusiveness  —  Confuctino  Evi- 
dence. 

A  verdict  on  sharply  conflicting  evidence 
Is  conclusive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  3935-3037;  Dec.  Dig.  | 
1002.»]  . 

2.  Evidence  (|  89*)— Failube  to  Call  Wrr- 

KES8— PREStniPTION. 

EMdence  explaining  the  absence  of  a  ma- 
terial witness  is  admissible  when  failure  to  pro- 
dace  him  would  warrant  an  unfavorable  infer- 
ence against  the  party  not  producing  bim. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  S  111 ;   Dec.  Dig.  f  89.*] 


8.  Trial  (8  46*)— Reception  of  Evidence- 
Foundation— Sutficiency. 

in  an  action  for  injuries  to  a  servant,  de- 
fendant w«8  asked  what  effort,  if  any,  he  had 
made  to  find  one  V.,  which  question  was  ex- 
cluded. The  question  did  not  indicate  that  V. 
was  present  at  the  accident,  and  no  statement 
was  made  when  the  question  was  asked  showing 
V.'s  relation  to  defendant  and  no  showing  as  to 
what  witness  expected  V.  would  testify  to  if 
present.  Held^  that  it  was  not  error  to  exclude 
it  as  immaterial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  115,  117 ;   Dec.  Dig.  $  46.*] 

4.  Tbial  (j  200*)  —  Instructions  —  Repeti- 
tion. 

In  an  action  for  personal  injuries  caused 
by  the  breaking  of  a  plank  on  which  plaintiff 
was  standing,  an  instruction  that  if  it  was 
dangerous  to  step  on  it  and  plaintiff  knew 
that  fact  or  should  have  known  it  then  the 
jury  should  find  for  defendant,  was  refused ; 
but  the  court  instructed  that  where  there  were 
two  methods  of  doing  work,  and  one  was  safe 
and  the  other  unsafe,  and  the  servant  chose  the 
unsafe  method,  it  was  for  the  jury  to  determine 
whether  he  was  negligent,  and  to  compare  what 
was  done  by  him  with  what  would  have  been 
done  by  a  person  of  ordinary  prudence.  Held, 
that  the  Instruction  was  properly  refused;  it 
being  covered  In  substance  by  the  instruction 
given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  fS  651-659;   Dec.  Dig.  i  260.*] 

5.  Master  and  Servant  ({  293*)— Injuries 
TO  Servant — Neolioence — Instructions. 

In  an  action  by  a  servant  to  recover  for 
personal  injuries,  an  instruction  that  in  deter- 
mining the  question  of  negligence,  the  jury 
should  compare  what  was  done  or  not  done 
with  what  would  have  been  done  or  left  undone 
by  a  iierson  acting  with  ordinary  prudence,  and 
that,  if  one  acts  as  an  ordinarily  prudent  man 
would  act  under  the  circumstances,  he  is  not 
negligent  is  not  objectionable  on  the  ground 
that  the  word  "ordinarily"  was  misplaced,  or 
that  the  instruction  gave  the  jury  a  choice  of 
tests  in  deciding  on  the  question  of  negligence. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {$  1148-1161 ;  Dec.  Dig.  { 
203.*] 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County;  John  A.  Shackleford,  Judge. 

Action  by  I.  B.  Merrill  against  John  B. 
Stevens  &  Co.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Hudson  &  Holt,  for  appellant  Fitch  &  Ja- 
cobs, for  respondent 

DUNBAR,  J.  At  the  time  of  the  Injury 
to  respondent,  appellant  was  conducting  a 
warehouse  in  Tacoma,  which  had  a  platform 
from  three  to  four  feet  in  height  above  the 
ground,  extending  to  within  a  few  feet  of 
the  railroad  track  of  the  Northern  Pacific 
Railway  Company;  and  at  that  time  was  un- 
loading a  car  load  of  oats  in  bulk  from  the 
car,  and  putting  it  into  the  warehouse. 
When  the  grain  was  loaded  into  the  cars,  a 
false  door  was  placed  on  the  inside  of  the 
facing  of  the  real  door.  In  order  to  empty 
the  car,  a  bole  was  cut  In  the  false  door,  at 
or  near  the  bottom  of  It  Through  this  hole 
the  grain  passed  Into  a  hopper,  from  which 
it  was  conveyed  by  a  mechanical  process  1«- 
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to  the  warehoTise.  When  the  car  was  placed 
at  the  proper  location,  so  that  the  middle  of 
the  door  was  in  a  line  with  the  middle  of 
the  hopper,  the  hopper  would  be  lowered, 
and  the  hole  would  be  cut  in  the  door  by 
some  one  who  sat  or  stood  on  the  hopper  it- 
self and  bored  holes  with  an  auger  until  the 
opening  was  made.  The  hopper  was  planked 
up,  and  the  respondent  claims  that  he  was 
hurt  by  the  breaking  of  a  plank  or  board 
which'  was  nailed  to  the  hopper,  and  upon 
which  he  stepped  in  the  performance  of  his 
duty.  The  allegations  of  the  complaint  in 
this  regard  are,  in  substance,  that  the  plain- 
tiff was  in  the  employ  of  the  defendant  on 
or  about  July  19,  1909,  and  had  been  ordered 
by  the  foreman  in  charge  to  assist  in  un- 
loading a  car  of  loose  grain,  which  was  to 
be  done  by  means  of  the  hopper  of  which  we 
have  spoken,  and  screw  elevators,  and  ap- 
pliances furnished  by  the  appellant  for  said 
purpose;  tliat  while  he  was  engaged  in  said 
work  he  was  ordered  to  shut  off  the  supply 
of  grain  coming  from  the  car;  that  this  was 
done  by  closing  this  door;  tiiat  in  obeying 
such  order  be  moved  the  lever,  shutting  off 
the  supply  of  grain  from  the  hopper  to  the 
screw;  that  It  then  became  necessary  for 
blm  to  shut  off  the  supply  of  grain  to  the 
hopper,  and,  in  order  to  do  so,  it  was  neces- 
sary for  him  to  reach  the  car,  and  the  only 
means  provided  for  doing  so  was  by  stepping 
upon  the  framework  of  said  hopper;  that, 
as  he  stepped  upon  the  framework  of  the 
hopper  for  said  purpose,  the  same  broke, 
precipitating  him  to  the  ground,  and  he  was 
thereby  injured;  that  the  framework  broke 
by  reason  of  its  being  negligently  and  inse- 
curely fastened  and  nailed,  and  by  reason 
of  its  being  inadequately  constructed  for  the 
purpose  for  which  it  was  used;'  that  the 
manner  la  which  he  stepped  upon  the  frame- 
work was  that  usually  adopted  by  the  em- 
ployte  of  said  defendant  for  such  purpose, 
and  was  the  only  way  provided  whereby 
said  grain  could  be  shut  off;  that  the  plain- 
tiff was  using  due  care;  that  the  framework 
of  said  hopper  upon  which  plaintiff  was  re- 
quired to  step  consisted  of  a  board,  of  about 
one  inch  tliick  and  twelve  Inches  wide,  nail- 
ed in  a  horizontal  position  on  the  frame  of 
said  hopper,  secured  by  about  four  nails,  one 
in  either  end  near  the  lower  edge  of  the 
board,  and  one  in  either  end  near  the  middle 
of  the  board;  that  the  upper  part  of  the 
board  was  not  nailed  or  secured  in  any  way. 
and,  as  he  stepped  upon  said  frame  for  the 
said  purpose,  said  board  split  at  about  the 
point  where  it  was  nailed  near  the  center 
of  its  width,  and  threw  plaintiff's  feet-  out- 
ward and  toward  the  left,  throwing  him 
across  the  remaining  part  of  the  hopper 
frame.  The  answer  admitted  the  employ- 
ment, but  denied  any  negligence  in  the  con- 
struction of  the  hopper,  or  that  plaintiff  was 
Injured  in  the  manner  described  in  the  com- 
plaint, alleged  that,  if  there  were  any  dau' 
gers  in  the  performance  of  the  work,  they 


were  open,  notorious,  obvious,  and  well 
known  to  the  defendant,  or  that  In  the  exer- 
cise of  ordinary  prudence  and  care  they 
should  have  been  known  to  him;  that  there 
was  a  safe  way  In  which  he  might  have  per- 
formed the  work  in  which  he  was  then  en- 
gaged, as  well  as  an  unsafe  way;  and  that, 
with  the  knowledge  of  both  ways,  he  vol- 
untarily elected  to  perform  the  work  In  the 
unsafe  way.  The  case  was  tried  by  a  jury, 
and  a  verdict  rendered  in  favor  of  the  plain- 
tiff. Motion  for  a  new  trial  was  made  and 
denied,  and  judgment  followed. 

The  principal  contention  in  the  argument 
and  briefs  of  counsel  for  appellant  is  that 
the  court  erred  in  denying  appellant's  mo- 
tion for  judgment,  both  at  the  conclusion  of 
resi>ondent's  testimony  and  at  the  conclu- 
sion of  all  of  the  testimony  In  the  case.  The 
manner  in  which  the  respondent  received  the 
Injuries  complained  of,  or  the  manner  in 
which  he  was  performing  the  work  at  the 
time  of  his  precipitation  from  the  frame  of 
the  hopper,  was  a  question  which  was  very 
strongly  contested;  it  betog  contended  by 
the  appellant  and  many  of  his  witnesses 
that  the  respondent  in  passing  across  the 
space  had  one  foot  on  the  platform  and  the 
other  on  the  doorsill,  that  it  was  not  neces- 
sary for  him  to  step  upon  the  frame  of  the 
hopper,  and  that  he  did  not  do  so  as  a  mat- 
ter of  fact  Special  interrogatories  were 
propounded  to  the  jury  on  this  question,  the 
first  being:  "Do  you  find  that  he  fell  while 
he  bad  one  foot  on  the  platform  and  the 
other  on  the  doorsill  of  the  car?"  Second: 
"Do  you  find  that  he  fell  by  reason  of  one 
of  the  boards  of  the  framework  of  the  hop- 
per breaking?"  The  jury  answered  the  first 
Interrogatory  "No,"  and  the  second  "Yes." 
This  renders  unnecessary  a  discussion  of 
these  propositions.  The  other  question  of 
fact,  viz.,  the  manner  In  which  this  work 
could  most  safely  and  practicably  be  done, 
was  also  submitted  to  the  jury  and  decided 
against  appellant's  contention. ' 

It  is  claimed  that  the  court  erred  in  ex- 
cluding the  testimony  of  John  B.  Stevens,  a 
member  of  the  defendant  corporation.  When 
asked  what  effort,  if  any,  he  had  made  to 
find  one  John  Vusard,  this  question  was  ob- 
jected to  by  the  court,  and  is  alleged  as  er- 
ror on  the  theory  that  where  it  is  within  the 
power  of  a  party  to  produce  evidence  mate- 
rial to  the  controversy,  and  it  does  not  do  so. 
his  failure  to  do  so  may  be  construed  against 
him;  that  this  applies  particularly  to  those 
cases  where  the  witness  was  in  the  employ 
of  the  party.  Appellant  cites  9  Enc.  Ev.  pp. 
9C6-968,  to  sustain  this  contention.  The  rule 
Is  there  laid  down  that  evidence  explaining 
the  absence  of  a  material  witness  Is  admis- 
sible when  the  ftiilure  to  produce  him  would 
warrant  an  unfavorable  inference;  and  there 
is  no  doubt  of  the  soundness  of  that  rule 
when  it  is  applied  to  a  proper  case.  The 
cases  that  are  cited  by  the  author  to  sustain 
this  text,  viz.,  Brown  t.  Barse,  10  App.  Div. 
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(N.  T.)  444,  42  N.  T.  Supp.  306,  and  Hall  v. 
City  of  Austin,  73  Minn.  134,  75  N.  W.  1121, 
lend  no  support  to  tbe  contention  In  this 
case.  In  the  first  case  the  defendant  was 
not  present  at  the  trial.  The  plaintiff  tes- 
tified to  personal  transactions  with  him, 
which  the  defendant  would  naturally  have 
taken  the  stand  to  deny  if  the  defense  which 
he  had  pleaded  was  true.  The  court  said 
that,  in  his  absence,  bis  counsel  bad  a  right 
to  prove  any  fact  the  effect  of  which  was  to 
excuse  his  failure  to  attend  and  give  evi- 
dence in  his  own  behalf,  because  the  nonat- 
tendance  of  an  absent  defendant  who  had  a 
personal  knowledge  of  the  facts,  if  any, 
which  constituted  his  defense,  and  his  fail- 
ure to  testify,  might  properly  be  considered 
by  the  jury  as  bearing  upon  the  strength  of 
his  case.  In  the  second  the  plaintiff  although 
In  feeble  health,  appeared  In  court,  and  tes- 
tified as  a  witness  in  h»  own  behalf  in  her 
case  In  chief.  In  its  defense  the  city  intro- 
duced evidence  as  to  certain  statements  al- 
leged to  have  been  made  by  her,  and  it  was 
said  that.  If  she  had  an  opportunity  to  deny 
these  statements  and  failed  to  do  so,  that 
fact  would  naturally  be  quite  prejudicial  to 
the  whole  case,  and  under  the  circumstances 
it  was  competent  to  prove  that  she  was  sick 
in  bed  and  too  ill  to  appear  and  testify  In 
rebuttal.  Many  other  cases  may  be  found 
sustaining  the  same  doctrine  under  various 
dreams  tances. 

Bat  in  this  case  there  was  nothing  to  Indi- 
cate that  John  Vusard  had  any  special  knowl- 
edge of  the  matters  In  controversy.  The 
question  did  not  even  indicate  that  he  had 
been  present  at  the  time  of  the  accident,  al- 
though it  might  appear  in  some  other  stage 
of  the  proceedings,  or  that  he  was  in  the  em- 
ploy of  the  appellant,  or  that,  if  he  had  been, 
how  long  a  time  it  had  been  since  the  employ- 
ment ceased.  All  that  occurred  was  this:  "Q. 
State  to  the  Jury  what  effort,  if  any,  you  have 
made  to  find  one  John  Vusard,  who  was  said 
to  have  been  present  at  the  time  of  this  ac- 
cident The  Court:  I  do  not  see  how  that  is 
material.  Mr.  Holt:  If  you  rule  it  out,  I 
would  like  to  save  an  exception.  That  is  all. 
The  Court:  I  rule  it  out,  and  you  may  have 
an  exception."  No  statement  was  made  to 
the  court  showing  or  claiming  to  show  the  re- 
lation In  which  Vusard  stood  to  the  witness; 
and  no  showing  as  to  what  the  witness  ex- 
pected that  Vusard  would  testify  to  if  he 
were  present  We  think  that  so  far  as  the 
record  shows,  the  court  was  right  in  holding 
that  the  question  was  immaterluL  The  ap- 
pellant asked  the  court  to  instruct  the  Jury  as 
follows:  "You  are  instructed,  gentlemen  of 
the  Jury,  that,  even  if  you  should  believe  from 
a  fair  preponderance  of  the  evidence  that  the 
framework  of  the  hopper  broke  when  the 
plaintiff  stepped  on  It  yet  If  you  further  be- 
lieve that  on  account  of  the  manner  in  which 
the  framework  was  constructed  It  was  dan- 
gerous to  step  on  it  and  that  the  plaintiff 
knew  tliat  it  was  dangerous,  or  in  the  exer- 


cise of  ordinary  care  for  his  safety  should 
have  known,  and  that  there  was  a  safe  way 
or  ways  In  which  the  plaintiff  might  have  per- 
formed his  work,  known  to  him,  then  you 
will  find  the  verdict  for  the  defendant  for 
the  reason  that  the  plaintiff  in  such  case 
would  be  guilty  of  negligence  himself,  and 
the  defendant  cannot  be  held  responsible  for 
the  plaintiff's  own  negligent  choice  of  the 
manner  in  which  he  performed  his  work." 
This  instruction  was  refused,  and  the  refusal 
is  assigned  as  error.  There  Is  probably  no  ob- 
jection to  this  instruction  if  the  substance  of 
it  was  not  given  by  the  court  on  its  own  mo- 
tion. The  court,  after  instructing  the  Jury  on 
the  general  propositions  involved  in  cases  of 
this  kind,  guarding,  we  think,  with  care  the 
rights  of  the  appellant  in  every  particular, 
proceeded  as  follows:  "Where  there  are  two 
methods  by  which  an  employg  can  do  work, 
and  both  are  equally  available,  convenient, 
and  speedy,  and  one  is  safe  and  the  other  un- 
safe, and  the  employe  of  his  own  volition 
chooses  the  unsafe  method  and  Is  Injured,  he 
is  in  law  held  to  be  guilty  of  contributory 
negligence.  Where  there  are  two  methods  of 
work,  one  safer  than  the  other,  and  tbe  meth- 
ods are  not  equally  available,  convenient  and 
speedy,  it  is  for  the  jury  to  say  whether  tbe 
employe,  in  choosing  the  less  safe  method  was 
guilty  of  contributory  negligence;  and  in  de- 
termining this  question  you  are  to  consider 
whether  a  person  of  ordinary  prudence  would 
or  would  not  have  acted  as  the  employe  act- 
ed." The  court  further  instructed  the  Jury: 
"The  negligence  alleged  in  plaintiff's  com- 
plaint is  that  a  plank  on  the  side  of  the  hop- 
per frame  was  insecurely  and  improperly 
nailed.  The  way  to  determine  whether  any 
person  has  been  negligent  or  not  is  to  com- 
pare what  was  done  by  such  person,  or  left 
undone  by  such  person,  with  what  would 
have  been  done  or  left  undone  by  a  person 
acting  with  ordinary  prudence.  If  a  man 
acts  as  an  ordinarily  prudent  man  would  act 
under  the  same  circumstances  and  conditions, 
there  is  no  negligence.  If  a  man  fails  to  act 
as  an  ordinarily  prudent  man  would  under 
the  same  circumstances  and  conditions,  there 
is  negligence."  It  is  contended  by  appellant 
that  the  instruction  first  quoted  falls  to  state 
the  law  applicable  to  a  case  where  one  meth- 
od was  safe  and  the  otlier  was  unsafe,  but 
tbe  unsafe  one  was  more  convenient  than  the 
safe  one,  and  where  the  unsafe  one  was  more 
convenient  than  the  safe  one  and  was  se- 
lected by  the  servant.  But  we  think  the  ob- 
jections to  all  these  instructions  are  hyper- 
critical, and  that  tbe  jury  were  not  misled  by 
any  fine  distinctions  which  might  possibly  be 
discovered  by  a  very  logical  and  astute  mind 
and  one  skilled  in  detecting  distinctions  in 
language.  This  remark  applies  also  to  the 
criticism  on  the  last  instruction  which  we 
have  quoted,  where  an  objection  is  made  that 
the  word  "ordinarily"  is  misplaced,  and  the 
court.  Instead  of  using  the  words  "acting  with 
prudence,"  uses  the  language,  "a  person  of 

Digitized  by  V^OOQIC 


356 


112  PACIFIC  REPOBIEU 


(Wasb. 


ordinaiy  prudence."  It  is  claimed  that  these 
instmctlons  to  the  jury  gave  them  their 
choice  of  tests,  viz.,  a  test  of  a  person  acting 
with  ordinary  prudence ;  the  test  of  the  con- 
duct of  an  ordinarily  prudent  person  acting 
in  manner  not  stated ;  the  test  of  a  person  of 
ordinary  prudence  acting  in  some  manner  not 
defined.  We  think  that  these  objections  are 
too  refined  to  have  any  practical  weight  The 
instructions  as  a  whole,  it  seems  to  us,  square- 
ly place  the  issues,  the  duty  of  the  servant 
and  the  duty  of  the  master,  respectively,  be- 
fore the  Jury,  and  that  the  verdict  was  ren- 
dered under  Instructions  which  were  in  no 
way  prejudicial  to  the  appellant 

There  being  no  error  discoverable,  the  Judg- 
ment will  be  affirmed. 

RUDKIN,    C.    X,    and   CHADWICK   and 
CROW,  JJ.,  concur. 


(61  Wuh.  281) 

BUDMAN  V.  SEATTLE  ELECTRIC  CO. 
(Supreme  Court  of  Washington.    Dec  20,  1910.) 

1.  Master  and  Sebvant  (8  286*)— iNJuans  to 
Servant— JuBY  Questions. 

In  a  servant's  action  for  injuries  through 
l)eing  strucic  by  defendant  street  railroad's  car 
while  wolfing  on  tlie  tracic,  whether  defend- 
ant's motorman  was  negligent  held,  under  the 
evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1032-1035;    Dec.  Dig. 

i  28a»] 

2.  Masteb  and  Servant  (§  285*)— Injubies  to 
Servant— Jury  Question. 

In  a  servant's  action  for  injuries  through 
being  struck  by  defendant  street  railroad's  car, 
whether  the  position  in  which  plaintiff  was 
found  showed  that  it  was  physically  impossible 
for  him  to  have  been  strucli  bv  the  car  in  the 
manner  claimed  by  him  held  for  the  jury. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  1 1035;  Dec.  Dig.  {  285.*] 

3.  Neolioence  (i  136*)— Pebsonai.  Injuries 
—Contributory  Neolioence. 

In  a  personal  injury  action  where  the  facts 
are  admitted,  whether  the  acts  shown  constitute 
contributory  negligence  is  for  the  court 

(Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S  291;  Dec.  Dig.  S  136.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  Michael  Budman  against  the 
Seattle  Electric  Company.  Judgment  for  de- 
fendant and  plaintiff  appeals.  Reversed  and 
remanded,  with  instructions. 

Jay  C.  Allen,  for  appellant  James  B. 
Howe  and  H.  S.  Elliott,  for  respondent. 

DUNBAR,  3.  The  Seattle  Electric  Com- 
pany was  operating  its  cars  in  Seattle  on  a 
line  that  Is  known  as  the  "Walllngford  line." 
Some  gravel  and  sand  bad  been  thrown  upon 
the  track  where  this  accident  occurred  for 
the  purpose  of  repairing  or  raising  the  ties. 
The  most  of  this  gravel  which  had  not  been 
used  bad  been  removed.  There  was  still  a 
little  left  to  be  removed,  and  the  plaintiff 


was  left  by  the  foreman  to  remove  it,  when 
one  of  the  cars  traveling  on  that  line  struck 
him,  causing  the  injury  for  which  he  sues  to 
recover.  The  case  was  tried  to  a  jury,  and 
resulted  in  a  verdict  in  favor  of  the  plaintiff, 
upon  which  defendant  moved  for  judgment 
notwithstanding  the  verdict  which  motion 
was  sustained.  Judgment  was  rendered  ac- 
cordingly, and  from  such  Judgment  this  ap- 
peal followed. 

The  plaintiff  was  a  foreigner,  69  years  of 
age  and  a  common  laborer,  and  had  been  in 
the  employ  of  the  defendant  company  about 
a  month.  According  to  his  testimony,  he  was 
working  at  the  time  on  the  track,  and  bis 
work  required  him  to  be  in  a  stooping  posi- 
tion. While  in  such  position,  the  car  struck 
him  without  any  notification  of  its  approaclu 
He  testified  that  all  the  cars  that  had  come 
down  the  track  prior  to  the  one  that  hurt 
him  bad  rung  a  bell,  thereby  notifying  him 
of  their  approach,  but  that  this  one  did  not; 
that  it  was  a  double  track,  and  that  there 
was  anotlier  car  that  had  just  passed  on  the 
other  track  which  he  had  noticed;  that  he 
did  not  hear  the  car  approach  which  hurt 
tilm,  and  he  had  no  notification  in  any  way 
of  its  approach;  that  if  he  had  been  noti- 
fied of  the  approach  of  the  car,  or  had  seen 
It  he  would  have  run  and  escaped  it  The 
motorman  testified  that  he  saw  the  plaintiff 
approaching  the  track  with  his  shovel  when 
be  was  about  two  car  lengths  from  blm ;  that 
he  threw  off  the  current  to  let  the  car  drift 
until  he  could  see  whether  the  plaintiff  was 
going  to  cross  the  track;  that,  when  the 
plaintiff  got  within  about  three  or  four  feet 
of  the  track,  he  stopped  perfectly  still,  set  hto 
shovel  down  on  the  ground,  with  his  right 
hand  on  the  ton  of  the  handle  of  the  shovel, 
and  looked  straight  down  at  the  ground ;  that 
he  was  ringing  the  gong  at  the  time  for  the 
purpose  of  attracting  his  attention,  and  he 
supposed  that  the  plaintiff  knew  that  the  car 
was  coming;  that  be  lei  the  car  coast  right 
on  up,  and  did  not  know  anything  more  about 
it  until  he  heard  something  which  sounded 
as  though  something  fell  against  the  car, 
"like  it  was  a  piece  of  wood."  Then,  he  says, 
he  made  an  application  of  the  air  and  stop- 
ped the  car,  stepped  over  to  the  side  of  the 
window,  and  looked  out,  and  saw  the  man 
lying  down  there  in  the  street  So  that  it 
will  be  seen  that  as  to  whether  notification, 
was  given  by  the  sounding  of  the  gong  or 
ringing  of  the  bell  was  a  question  upon  which 
there  was  direct  conflict  of  testimony.  There 
was  another  witness  who  testified  that  he 
heard  the  motorman  ringing  the  bell.  The 
conductor  on  the  train  at  the  time,  while  not 
directly  testifying  that  no  gong  was  rung,. 
Impliedly  testified  so  by  stating  that,  when 
he  heard  this  collision,  be  touched  the  bell 
for  the  purpose  of  notifying  the  motorman 
to  stop  the  car;  as  be  did  not  Icnow  that 
there  was  any  effort  to  stop  It 
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The  record,  excluding  that  portion  which 
treats  of  the  character  of  the  Injury,  Is 
meager,  and  we  hare  examined  It  with  care, 
and  haye  been  forced  to  the  conclusion  that 
on  the  question  of  the  negligence  of  the 
motorman  in  running  the  car  on  to  the  ap- 
pellant the  testimony  is  so  conflicting  that  It 
should  hare  been  submitted  to  a  Jury.  If 
respondent  was  negligent,  it  was  because  it 
faUed  to  perform  a  legal  duty  in  this  case — 
a  duty  owing  to  the  appellant  by  reason  of 
their  mutual  relations,  or  by  the  doing  of 
something  which  it  should  not  have  done. 
The  respondent  cites  many  cases  to  sustain 
its  contention  that  the  testimony  shows  neg- 
ligence on  the  pert  of  the  appellant  as  a 
matter  of  law,  among  them  Skinner  v.  Ta- 
coma  Ry.  A  Power  Co.,  46  Wash.  122,  89 
Pac.  488,  Dimurla  v.  Seattle  Transfer  Co., 
60  Wash.  633,  97  Pac.  657,  22  L.  R.  A.  (N.  S.) 
471,  Helliesen  t.  Seattle  Electric  Co.,  56  Wash. 
278,  105  Pae.  458,  and  Mey  v.  Seattle  Elec- 
tric Co.,  47  Wash.  497,  92  Pac.  283,  all  cases, 
of  course,  which  were  decided  by  this  court. 
The  case  of  Slilnner  v.  Tacoma  R.  &  P.  Co. 
decided  that  a  person  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  when,  on 
a  dark  night,  be  stepped  in  front  of  an  ap- 
proaching street  car,  10  feet  away,  with  its 
headlight  burning,  and  running  near  the 
speed  limit,  where  he  knew  that  the  cars 
were  accustomed  to  meet,  and  where  the  ap- 
proaching car  was  In  open  view  for  a  con- 
siderable distance.  In  that  case  It  will  be 
obserred  that  the  controversy  was  between 
a  pedestrian  and  the  street  car  company; 
while,  in  the  case  at  bar,  it  is  between  the 
street  car  company  and  an  employ^,  who  was 
ordered  into  the  position  which  he  occupied 
by  the  company,  and  who  was  in  that  par- 
tlcolar  place  in  the  performance  of  his  duty 
— an  entirely  different  proposition  from  the 
case  of  a  pedestrian  who,  as  a  matter  of 
course,  must  exercise  his  own  judgment  in 
rdation  to  dangers  which  may  beset  him 
when  crossing  the  car  lines.  In  Mey  v. 
Seattle  Electric  Co.  we  held  that  a  pedes- 
trian was  guilty  of  contributory  negligence 
precluding  a  recovery  where  he  walked  on  a 
street  car  track,  in  a  city  where  cars  were 
constantly  passing,  at  a  point  where  the  side- 
walk and  a  part  of  the  street  were  fenced  off 
or  taken  up  with  building  operations,  where 
there  was  room  every  few  feet  for  him  to  get 
off  the  track  to  allow  a  car  to  pass,  and  he 
failed  to  keep  on  the  lookout  for  cars  com- 
ing up  behind  him.  In  that  case  it  was 
said:  "It  also  appears  from  uncontradicted 
testimony  that  there  was  a  passage  a  por- 
tion of  the  way  between  the  fencing  which 
inclosed  the  sidewalk  and  the  car  line  and 
where  the  debris  was  piled  that  was  wide 
mongh  to  allow  pedestrians  to  pursue  their 
way  and  the  street  cars  to  pass  without  in- 
juring them,  and  that  a  portion  of  the  way 
tliere  was  not  room;  and  that  also  at  ttie 
point  where  the  plaintiff  was  injured  there 
was  room  between  a  carriage  or  hotel  bus 


and  the  railroad  track  for  a  man  to  pass 
without  being  injured.    This  being  true,  it 
seems  plain  that  It  was  the  duty  of  the  ap- 
pellant while  traveling  in  close  proximity  to 
this  track  in  a  place  where  he  testifies  he 
\  knew   that  cars  were  passing  at  short  In- 
I  tervals  to  have  exercised  the  ordinary  cau- 
I  tion  of  noticing,  when  he  passed  those  points 
I  where  there  was  not  room  for  both  man 
'  and  car,  whether  there  was  any  car  which 
'  was  liable  to  injure  him."     We  hardly  see 
.  how  the  doctrine  announced  in  this  case^ 
I  where  the  cars  had  no  notification  of  the 
presence    of   a  pedestrian  on   their  track, 
where  there  was  no  duty  owing  to  the  pedes- 
trian excepting  to  travel  within  the  time  pre- 
scribed by  the  law,  to  keep  the  ordinary  look- 
out and  to  protect  the  pedestrian  after  he 
was  discovered  upon  the  track,  if  possible, 
but  where  the  duty  was  upon  the  pedestrian 
to  keep  off  of  the  track  at  the  place  where 
he  was  Injured,  and  where  he  had  an  oppor- . 
tunlty  to  keep  off  of  it  and  still  pursue  his 
'■  journey,  can  have  any  application  to  the  facts 
of  this  case.    The  other  two  cases  cited  an- 
nounced  the  same  principles.     In  discuss- 
ing the  case  of  Helliesen  v.  Seattle  Electric- 
Co.  it  was  said:     "We  cannot   understand 
how  one  looking  for  a  car  can  fail  to  see  a 
lighted  car  with  its  headlight  thrown  on  the 
track  ahead  of  it  and  only  42  feet  away." 
In  this  case  the  testimony  of  the  appellant 
was  to  the  effect  that  he  was  not  looking  for 
the  approach  of  this  car,  for  the  reason  that 
the  custom  had  been  to  notify  him  when  the 
I  car  approached ;  that,  if  he  had  to  be  con- 
stantly looking  out  for  the  car,  he  would  not 
[  have  been  able  to  do  much  work.     In  the 
fourth   case  we  decided  that  a  pedestrian 
who  was  run  down  by  a  team  at  a  street 
crossing  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  where  it  appeared 
that  he  held  an  umbrella  over  his  head  in 
such  a  position  as  to  prevent  blm  seeing  the 
approaching  team,  and  where,  if  he  had  look- 
ed around,  be  could  have  seen  the  team.   The 
case,  it  seems  to  us,  is  not  in  point  under  the 
circumstances  shown  in  this  case. 

The  case  of  Quinn  v.  Boston  Elevated  R. 
Co.,  188  Mass.  473,  74  N.  E.  687,  which,  as 
is  stated  by  the  respondent  in  its  brief,  was 
quoted  with  approval  by  this  court  in  the 
case  of  Helliesen  v.  Seattle  Electric  Co.,  su- 
pra, was  where  the  plaintiff  was  not  in  the 
employ  of  the  railway  company  at  all,  but  In 
another  employment,  and  was  engaged  In 
patching  the  floor  of  Harvard  Bridge.  He 
was  stooping  down  and  marking  a  plank 
when  the  running  board  of  the  car  struck 
him  In  the  face.  There  is  no  showing  in 
that  case  that  there  was  any  duty  on  the 
part  of  the  railway  company  to  notify  him, 
or  that  there  was  any  knowledge  on  its 
part  that  be  would  be  at  the  place  where  be 
was  hurt  when  the  train  passed  such  place. 
In  closing  the  opinion  of  that  case  the  court 
said :  "On  the  uncontradicted  evidence  we 
are  of  the  opinion  that  the  judge. was  right 
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In  directing  a  verdict  for  the  defendant 
The  plaintiff  was  working  in  a  dangerous 
place,  and  was  looking  out  for  himself.  He 
knew  the  danger  of  being  too  near  the  rail, 
for  he  testified  that  he  was  struck  by  a  car 
near  the  same  place  five  years  before." 

Eddy  V.  Cedar  Rapids  &  M.  C.  Ry.  Co.. 
98  Iowa,  626,  67  N.  W.  676,  was  a  case 
where  plaintiff  was  working  on  a  street,  and 
he  had  placed  a  plank  on  the  top  of  some 
crossing  sleepers  to  level  them,  when  he 
pushed  one  out  so  far  that  the  car  knocked 
the  plank  against  him  and  injured  him. 
But  even  in  that  case  the  Judgment  was 
reversed  on  account  of  errors  in  the  instruc- 
tions given  by  the  court  in  taking  away 
from  the  Jury  questions  which  ought  to  have 
been  submitted  to  them.  The  court,  speak- 
ing of  the  instruction,  said:  "There  is  no 
ground  upon  which  this  instruction  can  be 
sustained.  It  was  a  question  of  fact  for 
the  Jury  to  determine  whether  under  all  the 
evidence  the  motorman  was  negligent  in  not 
giving  a  signal,  If  it  was  found  he  failed  to 
do  so."  But,  in  any  event,  the  plaintiff  in 
that  case  had  no  relations  with  the  railway 
company,  and  they  had  nothing  more  than 
the  ordinary  duties  to  perform  towards 
each  other.  The  case  of  Stenzhom  v.  City 
Electric  Ry.  Co.,  159  Mich.  82,  123  N.  W. 
621,  was  where  a  street  sweeper  was  Injur- 
ed, and  for  the  reasons  announced  in  the 
other  case  it  was  held  that  it  was  his  duty 
as  a  matter  of  law  to  notice  when  he  got 
close  enough  to  the  track  to  be  in  danger. 
And  so  with  all  the  other  cases  cited. 

In  the  early  case  of  McQuillan  v.  Seattle, 
10  Wash.  464,  38  Pac.  1119,  45  Am.  St  Rep. 
799,  where  the  question  of  contributory  neg- 
ligence had  been  taken  from  the  Jury  and 
decided  by  the  court,  this  court  said,  speak- 
ing through  Judge  Anders:  "Generally  the 
question  of  contributory  negligence  is  for 
the  Jury  to  determine  from  all  the  facts 
and  circumstances  of  the  particular  case, 
and  it  is  only  in  rare  cases  that  the  court 
Is  Justified  In  withdrawing  it  from  the  Jury" 
—citing  very  many  cases  to  sustain  the  an- 
nouncement It  further  said:  "There  are 
two  classes  of  cases  in  which  the  question 
of  negligence  may  be  determined  by  the 
court  as  a  conclusion  of  law,  but  we  think 
the  case  in  hand  does  not  fall  within  either 
of  them.  The  first  is  where  the  circum- 
stances of  the  case  are  such  that  the  stand- 
ard of  duty  is  fixed,  and  the  measure  of  duty 
defined,  by  law,  and  is  the  same  under  all 
circumstances.  •  •  •  And  the  second  Is 
where  the  facts  are  undisputed  and  but 
one  reasonable  inference  can  be  drawn  from 
them" — citing  Cooley  on  Torts,  p.  670,  and 
2  Thompson  on  Negligence,  $  1236.  These 
principles  of  law  have  been  adhered  to  by 
this  court  since  their  announcement  In  that 
case,  and  were  reaffirmed  especially  In  the 
case  of  Bnrlan  v.  Seattle,  26  Wash.  606,  67 
Pac.  214,  where  it  was  held  that  in  an  action 
to  recover  for  damages  resulting  from  being 


run  down  by  a  cable  car,  where  there  was 
some  evidence  that  no  gong  was  rung,  it 
was  error  to  nonsuit  plaintiff,  since  It  l)e- 
came  the  duty  of  the  jury  to  determine  what 
the  fact  was  as  to  sounding  the  gong,  and 
whether  a  failure  to  sound  it  constituted 
negligence  under  all  the  facts  of  the  case. 
There  it  was  said:  "Under  our  system  of 
Jurisprudence,  the  Jury  is  constituted  the 
functionary  which  must  pass  upon  these 
questions  of  fact.  It  is  not  a  question  of 
what  may  be  our  individual  opinions  as  to 
the  facts  shown  by  the  record.  The  law 
casts  that  duty  upon  the  Jury  as  a  distinct 
and  auxiliary  branch  of  the  court  and,  un- 
less the  evidence  shows  negligence  on  the 
part  of  appellant  as  a  matter  of  law,  it  is 
his  right  to  have  the  facts  submitted  to  a 
Jury.  This  court  has  held  that  generally 
the  question  of  contributory  negligence  is 
for  the  Jury  to  determine  from  all  the  facts 
and  circumstances  of  the  particular  case, 
and  that  it  is  only  in  rare  cases  that  the 
court  Is  Justified  In  withdrawing  it  from  the 
Jury." 

In  this  case  the  testimony  was  conflicting. 
The  plaintiff  was  at  his  post  of  duty  on  the 
track,  and,  if  the  jury  believed  his  testi- 
mony and  not  the  testimony  of  the  defend- 
ant in  relation  to  a  notice  which  was  -  or 
was  not  given  him,  they  would  be  Justified 
in  deciding  that  the  motorman  was  guilty 
of  negligence.  We  are  not  prepared  to  say 
from  the  testimony  of  the  motorman  alone 
that  the  Jury  would  not  have  been  Justified 
in  concluding  that  the  motorman  had  will- 
fully committed  this  injury  upon  the  plain- 
tiff after  having  been  notified  of  his  pres- 
ence on  the  track.  It  will  be  conceded,  of 
course,  that  he  had  no  right  to  run  the 
plaintiff  dpwn  even  though  he  were  guilty 
of  contributory  negligence  in  being  upon 
the  track  where  he  had  no  business  to  be. 
It  is  true  that  a  very  alert  and  intelligent 
man  might  not  have  been  willing  to  rely 
upon  the  notice  which  the  plaintiff  claims 
that  he  was  to  receive  by  the  ringing  of 
the  bell  and  the  sounding  of  the  gong  when 
the  car  approached;  but  It  is  a  matter  of 
common  knowledge  that  men  possessing  the 
brightest  and  most  alert  minds,  or  even 
minds  of  ordinary  alertness,  are  not  found 
in  employments  of  this  kind,  and  they  must 
be  tested  with  reference  to  the  character  of 
mind  possessed  by  men  engaged  in  such  em- 
ployment 

There  is  also  a  claim  that  the  position  in 
which  the  plaintiff  was  found  after  he  was 
knocked  down  shows  that  it  was  physically 
Impossible  for  him  to  have  been  struck  by 
the  car  in  the  manner  In  which  he  says  he 
was  struck.  But  the  question  of  whether 
it  was  a  physical  impossibility  under  all  the 
circumstances  was  a  question  to  be  deter- 
mined by  the  Jury.  The  facts  being  admit- 
ted, it  is  for  the  court,  of  course,  to  deter- 
mine whether  the  acts  shown  constituted 
contributory  negligence.  But  they  were  not 
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admitted  In  this  case,  and  were  tbe  subject 
of  tbe  controversy.  It  mlgbt  be  possible  for 
a  (ase  to  be  presented  where  tbe  facta 
woold  show  concluslTeiy  that  the  claim  of 
an  Individual  was  a  physical  Impossibility. 
But  such  cases  are  rare,  and,  where  an  ac- 
cident has  occurred  that  nobody  was  an 
eyewitness  to,  tbe  mere  fact  that  a  man  Is 
found  lying  In  a  certain  position  is  not  con- 
dnsive  that  be  was  not  struck  In  any  par- 
ticular way.  When  forcibly  struck,  the 
body  of  a  man  is  liable  to  be  thrown  or 
hnrled  or  twisted  so  tliat  he  might  alight 
in  almost  any  conceivable  shaite;  and  in 
this  case  we  think  It  was  plainly  for  the 
Jury  to  determine  whether  the  claim  of  the 
plaintiff  was  physically  Impossible.  For 
this  reason,  we  think  the  court  erred  in 
granting  the  motion  for  Judgment  notwith- 
standing tbe  verdict 

Tbe  Judgment  will  be  reversed,  and  the 
case  remanded,  with  instructions  to  pass  up- 
<m  the  motion  for  a  new  trial,  on  grounds 
other  than  the  ones  discussed  in  this  opin- 
ion; and.  If  said  motion  Is  denied,  to  enter 
Judgment  in  accordance  with  the  verdict. 

RDDKIN,  C.  J.,  and  CROW,  J.,  concur. 


(«1  Vaah.  278) 

BURNS   ▼.    BRADFORD-KENNEDY   LUM- 
BER CO. 

(Supreme  Court  of  Washington.     Dec.  20, 
1910.) 

1.  Fkauds,  Statute  of  (J  26*)— Promise  to 
Answer  fob  Default  of  Another— Stat- 
CTORT  Provisions— Obioinal  ob  Coixateb- 
ai.  Contract. 

Defendant's  agent  went  to  plaintiff  and 
gave  him  the  measurements  for  a  blowpipe 
system  to  be  installed  in  the  mill  of  a  lumber 
company,  and,  on  the  suggestion  by  the  plain- 
tiff that  the  company  was  In  poor  financial 
itanding,  the  agent  voluntarily  said:  "Well, 
send  the  statement  on  to  them,  and  we  will  pay 
tbe  bilL"  This  promise  was  never  reduced  to 
writing.  It  appeared  that  defendant  had  some 
interest  in  the  mill  to  which  the  blowpipe  sys- 
tem was  furnished.  Rem.  &  Bal.  Code,  $  5289, 
provides  that  every  special  promise  to  answer 
for  tbe  debt  of  another  shall  be  void,  unless  in 
writing.  Held,  that  the  agent's  promise  was 
an  original  promise  not  within  the  statute,  and 
ttiat   tbe  defendant  was  liable. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  f  39 ;   Dec.  Dig.  {  26.*] 

2.  Cobpobations  (I  432*)  —  Repbesentation 
BT  Aoent— Agent's  Act  within  Apparent 

AtTTHOBITY- EVIOENCB. 

In  an  action  against  a  corporation  to  re- 
cover for  machinery  purchased  by  its  agent,  evi- 
dence held  sufficient  to  sustain  the  finding  tliat 
the  purchase  was  within  the  scope  of  tbe 
agent's  actual  or  apparent  authority. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent  Dig.  {  1737 ;    Dec.  Dig.  §  432.*] 

3.  Frauds,  Statute  of  (§  17*)— Debt  ob  De- 
fault OF  Another. 

Where  the  leading  object  of  a  promisor  is 
to  snbserve  some  interest  or  purpose  of  bis  own, 
then,  notwithstanding  that  tbe  effect  is  to  pay 


or  discharge  the  debt  of  another,  his  promise 
is  not  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent.  Dig.  §§  16,  17 ;  Dec.  Dig.  §  17.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  E.  H.  Sullivan, 
Judge 

Action  by  H.  J.  Burns  against  the  Brad- 
ford-Kennedy Lumber  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Polndexter  &  Moore  and  Richard  G.  Hutch- 
inson, for  appellant  Barker  &  Barker  and 
C.  C.  Upton,  for  respondent 

DUNBAR,  J.  The  respondent  is  a  resident 
of  the  city  of  Spokane,  in  the  business  of 
manufacturing  blowpipes  and  attachments 
for  sawmills  in  Spokane.  The  Dehlbom 
Lumber  Company,  at  the  time  of  the  trans- 
action out  of  which  this  suit  grows,  was  en- 
gaged in  tbe  manufacture  of  lumber  products 
in  the  state  of  Idaho.  The  appellant  is  a 
Nebraska  corporation,  having  an  office  in  the 
city  of  Spokane,  engaged  in  buying  and  sell- 
ing lumber,  and  one  George  P.  Newmeyer  was 
its  agent.  Newmeyer,  according  to  his  state- 
ment, went  to  respondent's  factory  and  gave 
him  the  measurements  for  a  blowpipe  system 
to  be  lustaHed  in  tbe  Dehlbom  mill,  which 
it  is  conceded  was  of  doubtful  financial  stand- 
ing. According  to  tbe  respondent's  state- 
ment, Newmeyer  met  re^ondent  in  the  city 
of  Spokane  and  told  him  that  he  thought  he 
would  have  a  job  for  him.  About  a  week 
later  he  went  to  respondent's  place  of  busi- 
ness, and  gave  him  the  measurements  for 
a  blowpipe  system  to  be  installed  in  the 
Dehlbom  mill.  Respondent  told  Newmeyer 
that  the  Dehlbom  company  did  not  have  good 
financial  standing,  and  Newmeyer,  without 
being  requested  by  respondent  said:  "Well, 
you  send  tbe  statement  on  to  them,  and  we 
will  pay  the  bill."  Newmeyer  denies  that 
be  ever  told  respondent  that  appellant  would 
ever  pay  tbe  bill  for  the  blowpipe  system. 
The  system  was  manufactured  and  Installed 
in  the  lumber  company's  mill.  The  appellant 
refusing  to  pay  for  tbe  same,  this  action  was 
brought  and  in  answer  to  the  complaint  the 
appellant  denied  that  it  had  ordered  the 
said  system,  or  had  agreed  to  pay  for  the 
same.  The  case  was  tried  to  the  court  with- 
out a  jury,  and  judgment  was  rendered 
agaltist  the  appellant  in  the  sum  of  $348.64, 
with  costs.  From  that  judgment  this  appeal 
is  taken. 

There  Is  no  controversy  over  the  value  of 
the  goods  furnished.  The  findings  of  fact 
were  made  by  the  lower  court  all  of  wbich 
were  excepted  to  by  the  appellant  the  main 
and  material  one  being  that  on  or  about  Au- 
gust 21,  1909,  defendant  through  its  agent 
George  P.  Newmeyer,  ordered  of  plaintiff  a 
certain  blowpipe  system,  to  be  shipped  and 


•For  other  CMes  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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installed  In  a  certain  sawmill  at  Copeland, 
Idabo,  operated  by  the  Deblbom  Iiumber 
Company.  Two  questions  are  presented  by 
the  appeal  in  this  case:  (1)  Was  the  prom- 
ise of  Newmeyer,  if  be  did  in  fact  promise, 
an  original  promise  and  valid  and  binding 
though  oral,  or  was  it  a  promise  to  answer 
for  the  debt  of  a  third  person,  which,  to  be 
valid,  would  have  to  be  in  writing?  and  (2) 
was  the  purchase  of  machinery  within  either 
the  actual  or  apparent  scope  of  Newmeyer's 
authority  as  agent  of  appellant? 

We  think  there  is  no  question  but  that 
the  second  query  must  be  answered  in  the 
affirmative.  As  to  the  first,  our  Code  pro- 
vides (section  5289,  Rem.  &  Bal.  Code)  that 
"every  special  promise  to  answer  for  the 
debt,  default  or  misdoings  of  another  person" 
shall  be  void  unless  It  is  in  writing.  It  is 
the  contention  of  the  appellant  that  the  cir- 
cumstances of  this  case  bring  it  within  the 
prohibition  of  the  statute,  and  many  cases 
are  cited  to  sustain  the  general  doctrine  that 
where  one  agrees  to  pay  for  goods  that  are 
furnished  to  another,  or  where  one  says  to 
the  merchant,  "Let  Mr.  Blank  have  what 
goods  he  wants  and  I  will  pay  for  them,  or 
I  will  see  that  they  are  paid  for,"  such 
promise  falls  within  the  statute.  But  all 
of  these  cases  where  the  contract  on  the  part 
of  the  avowing  party  embraces  the  expres- 
sion "we  will  see  that  the  account  is  paid," 
or  words  to  that  effect,  are  easily  distinguish- 
able from  the  case  at  bar.  In  those  cases  the 
contract  Is  generally  made  by  one  party,  and 
the  other  party  vouches  for  the  payment  of 
the  bill.  But  in  this  case,  if  the  testimony 
of  the  plaintiff  is  true — and  we  have  no  rea- 
son to  think  that  the  court  erred  In  finding  In 
effect  that  It  was — there  was  but  one  party 
who  dealt  with  the  plaintiff  In  this  transac- 
tion, viz.,  Newmeyer.  It  was  he  who,  meet- 
ing the  respondent  prior  to  the  transaction, 
told  him  that  he  would  have  a  Job  for  him. 
It  was  he  who  a  week  later,  went  to  his 
place  of  business  and  ordered  the  goods,  and 
gave  the  measurements  of  the  mill,  and  ar- 
ranged for  the  shipping  and  installing  of  the 
system.  Under  such  circumstances,  defend- 
ant would  have  been  liable  as  an  original 
purchaser  even  without  any  express  prom- 
ise to  pay.  It  is  true  Newmeyer  was  order- 
ing it  sent  to  another  party  or  company,  and 
It  Is  also  true  that  in  connection  with  his 
promise  to  pay  be  directed  respondent  to  send 
the  bill  to  the  lumber  company.  But  this 
might  well  have  been  for  the  purpose  of 
keeping  their  accounts  straight  with  the 
lumber  company,  or  even  with  the  hope  that 
the  lumber  company  would  pay  the  bill. 
These  were  matters  between  the  defendant 
and  the  lumber  company  with  which  the  re- 
spondent had  no  concern.  The  testimony 
shows  .that  the  appellant  had  transactions 
with  the  lumber  company  in  which  the  lum- 
ber company  was  to  furnish  lumber  to  the 
appellant,  and  that  it  became  necessary  for 
appellant's  own  benefit  to  have  this  system 


installed  in  the  lumber  company's  mill.    An 
excerpt  from  the  testimony  of  the  respondent 
is  as  follows:    "Q.  you  said  that  Mr.  New- 
meyer told  you  something  about  the  Deblbom 
people  being  slow  or  skeptical.    A.  It  seems 
they  had  lost  confidence  in  their  credit  or 
something.    Q.  That  was  in  connection  with 
installing    the    blowpipe    system?     A.  Yes, 
sir ;  and  other  equipment  they  wanted  around 
there.     It  was  not  altogether  on  this.     Q. 
What  farther  did  he  say,  if  anything,  In  re- 
gard to  putting  in  this  system  at  that  time? 
A.  He  was  to  put  it  in;  that  they  had  to 
have  that  put  in  in  order  to  get  their  lumber 
out.     He  said    they   bad    been   monkeying 
along  all  spring  up  to  this  time,  and  that 
they  had  not  got  it  out;  that  their  orders 
were  piling  in  on  them,  and  they  could  not 
get  their  orders  out  on  time  without  this  be- 
ing put  in,  and  he  took  it  into  his  own  hands 
to  have  it  put  in."    So  that  it  appears  from 
the  respondent's  testimony,  which  we  have 
indicated  bears  the  impress  of  truth,  that  the 
appellant's    agent    on    his    own    initiative 
proposed  to  get  the  respondent  this  Job ;  that 
he  went  up  to  Idaho  for  the  purpose  of  see- 
ing about  the  installation  of  the  system  and 
of  obtaining  the  measurements;  Uiat,  when 
he  came  back,  he  went  to  the  respondent  and 
gave  him  the  measurements  with  specific  in- 
structions to  have  It  taken  up  to  Idaho  and 
installed ;  that  be  asked  respondent  what  the 
cost  of  the  work  and  material  would  be ; . 
that  the  respondent  told  him  that,  if  they 
bad  to  stop  to  figure,  it  would  delay  the  exe- 
cution of  the  work  some ;  and  that  the  agent 
did  not  wish  the  delay  and  ordered  them  to 
proceed  at  once  with  the  work,  which  was 
done.     There  is  probably  no  branch  of  the 
law  that  has  furnished  the  courts  with  as 
many  cases  as  the  statute  of  frauds  and  tlie 
distinctions  drawn  by  the  courts  have  fre- 
quently been  exceedingly  shadowy.    The  cir- 
cumstances In  each  case  are  a  little  different 
from  the  circumstances  in  other  cases,   so 
that  it  is  difficult  to  lay  down  a  controlling 
rule  or  to  determine  what  state  of  facts  con- 
stitutes a  promise  to  answer  for  the  debt  of 
another.    Of  course,  if  the  facts  show  that 
the  promise  is  collateral,  the  statute  Is  in- 
vaded if  the  promise  is  not  in  writing.    Chief 
Justice  Shaw  in  Nelson  v.  Boynton,  3  Mete. 
(Mass.)  399,  37  Am.  Dec.  148,  announces  the 
rule  as  follows:    In  case  one  says  to  another, 
"Deliver  goods  to  A.  and  I  will  pay  yon,"  It  is 
binding,  though  by  parol,  because  A.,  though 
he  receives  the  goods,  is  never  liable  to-  pay 
for  them.    But  If  he  says,  "I  will  see  you 
paid,"  or  "I  will  pay  if  he  does  not,"  or  uses 
equivalent  words  showing  that  the  debt  is  in 
the  first  instance  the  debt  of  A.,  the  undertak- 
ing is  collateral,  and   not  valid  unless   in 
writing.    There  Is  also  another  rule  whlcb 
is  well  established,  viz.,  that  where  the  lead- 
ing object  of  the  promisor  is  to  subserve ' 
some  Interest  or  purpose  of  his  own,  not- 
withstanding the  effect  Is  to  pay  or  discharge 
the  debt  of  another,  his  promise  Is  not  within 
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the  statute.  As  we  Interpret  the  testimony 
In  this  case,  the  obligation  Is  binding  on  the 
appellant,  and  the  Judgment  Is  therefore  af- 
firmed. 

RUDKIN,   C.   J.,   and   CROW,    MORRIS, 
and  CHADWICK,  JJ.,  concur. 


■  a  Wash.  »1) 

MATEB  et  al.  ▼.  JACOB. 
(Supreme  Court  of  Washington.    Dec  21, 1910.) 
Tbcsts  (I  110*)— CoNSTBUcnvK  Tbubts— Evi- 

OENCE. 

ETridence  held  to  show  that  plaintiffs  and 
defendant  purchased  land  in  equal  shares  en- 
titling plaintiffs  on  their  paying  their  just  pro- 
portion of  the  price  to  an  undivided  two-thirds 
of    the    property. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  I  llO.*) 

Department  1.  Appeal  from  Superior 
Court,  Clarke  County;  Donald  McMaster, 
Judge. 

Action  by  Carrie.  Mayer  and  another 
against  Mike  Jacob.  From  a  judgment  for 
defendant,  plaintiffs  appeal.  Reversed,  with 
directions. 

Miller  &  Crass,  for  appellants.  Bauer  & 
Greene  and  Jas.  P.  Stapleton,  for  respond- 

GOSE.  J.  The  complaint  in  this  case  al- 
leges that  the  respondent  holds  title  to  an 
undlTided  two-thirds  of  lot  8,  block  9,  In  the 
city  of  Vancouver,  In  trust  for  the  plaintiffs. 
The  case  was  tried  to  Judge  McCredle,  and 
upon  his  retirement  was  determined  by  his 
successor  in  office  Judge  McMaster  upon  the 
transcribed  testimony.  From  a  decree  In  fa- 
vor of  defendant,  the  plaintiffs  have  ap- 
pealed. 

A  short  time  prior  to  November  8,  1908, 
the  respondent  began  negotiations  with  a 
Mr.  Rowley,  the  agent  of  the  owners  of  the 
property,  with  a  view  to  purchasing  It.  The 
sdling  price  was  $16,000,  but  the  terms  were 
not  stated.  On  November  8th  the  appellants 
and  the  respondent  entered  into  an  arrange- 
ment between  themselves  for  the  purchase 
of  the  property.  It  was  then  agreed  that 
they  would  purchase  It  In  equal  shares. 
Ttiey  were  desirous  of  getting  the  price  re- 
duced and  of  arranging  the  terms  of  pay- 
ment. They  wanted  to  pay  one-half  the  pur- 
chase price  In  cash,  and  to  secure  time  on  the 
remainder.  With  this  object  in  view,  the  re- 
spondent renewed  the  negotiations  with  the 
agent  the  following  morning.  The  latter 
first  demanded  that  the  entire  purchase  price 
should  be  paid  in  money,  but,  upon  the  re- 
fusal of  the  respondent  to  treat  with  him  up- 
on a  cash  basis,  he  later  agreed  that  he 
would  accept  one-half  in  money  and  give 
time  on  the  balance.  The  agent  demanded 
the  immediate  payment  of  $500  earnest  mon- 
ey.   The  respondent  told  him  that  the  appel- 


lant Mayer  would  pay  It,  which  she  did  a 
few  minutes  later.  A  receipt  was  given  her 
In  her  name  for  the  $500,  and  a  contract  for 
the  sale  of  the  property  was  executed  by  the 
•wners  to  the  respondent  The  parties  to 
the  action  all  live  In  Portland,  Or.,  but  the 
appellant  Mayer  is  engaged  in  business  at 
Vancouver,  Wash.  The  earnest  money  was 
paid  at  Vancouver,  in  the  forenoon  of  No- 
vember 9th.  About  6:30  o'clock  on  that  eve- 
ning, the  respondent  rang  up  the  appellant 
Gllcksman  at  Portland,  and  the  latter  said 
to  him:  "Well,  Mike,  we  got  a  good  buy. 
Carrie  [meaning  the  appellant  Mayer]  Just 
came  over."  The  respondent  replied:  "I 
guess  It's  all  off.  I  have  somebody  else." 
The  appellant  Gllcksman  then  called  Mrs. 
Mayer,  who  continued  the  conversation  with 
the  respondent.  The  latter  then  Informed 
her  that  he  had  sold  a  half  Interest  In  the 
property  to  another  party,  and  that  he  would 
send  her  a  check  for  the  money  she  had  paid, 
to  which  she  demurred.  Later  In  the  eve- 
ning a  check  for  the  amount  was  tendered 
and  refused.  The  respondent  asserts  that 
the  arrangement  of  November  8th  was  mere- 
ly provisional,  and  that  the  appellant  Mayer 
refused  to  unite  in  the  purchase  the  follow- 
ing day  for  the  reason  that  the  price  was 
too  high,  that  she  advanced  the  money  as  a 
loan,  he  agreeing  to  repay  It  the  same  day, 
and  that  he  called  her  in  the  evening  to  no- 
tify her  that  he  would  send  her  the  check. 
His  testimony,  however,  as  to  the  conduct 
of  the  appellants  when  he  told  them  that 
he  had  taken  in  another  party,  makes  his 
statement  of  the  case  appear  Improbable. 
He  says  that,  when  he  told  the  appellant 
Gllcksman  that  the  latter  was  not  in  on  the 
deal,  he  seemed  excited,  and  that  the  appel- 
lant Mayer,  when  informed  of  that  fact, 
"commenced  to  holler,"  and  that  her  first 
exclamation  was,  "You  played  me  a  dirty 
trick."  Between  11  and  12  o'clock  of  that 
evening,  he  called  the  agent,  Rowley,  to  the 
telephone,  and  Inquired  of  him  In  whose 
name  the  contract  was  taken.  It  is  highly 
Improbable  that  the  appellants  would  have 
manifested  so  much  displeasure  at  his  state- 
ment that  he  had  sold  a  Iialf  interest  in  the 
property  to  another  party  if  they  had  vol- 
untarily refused  to  unite  in  the  purchase  a 
few  hours  earlier  in  the  day.  The  appel- 
lants claim  that  they  were  purchasing  the 
property  with  a  view  X>t  organizing  a  cor- 
poration, and  building  and  establishing  a 
department  store.  The  respondent  both  af- 
firms and  denies  this  statement  Indeed,  it 
may  be  said  that  his  testimony  in  some  re- 
spects Is  wanting  In  candor  and  impressive- 
ness,  whilst  the  testimony  of  the  appellants 
has  the  ring  of  truth.  The  appellant  Mayer 
asserts  that  she  advanced  the  $500  earnest 
money  upon  the  understanding  with  the  re- 
spondent that  the  appellants  and  the  re- 
spondent  were  purchasing  the  property  in 
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equal  shares.  We  have  not  overlooked  the 
testimony  of  the  respondent's  witnesses  Si- 
mon and  Ball.  They  gave  evidence  as  to 
what  tbey  beard  the  respondent  say  at  the 
telephone  on  November  9th,  and  that  he  used 
the  name  "Carrie,"  the  name  employed  by 
the  friends  of  the  appellant  Mayer  in  ad- 
dressing her.  The  appellants  ate  relatives. 
The  appellant  Mayer  is  a  kbisman  of  the 
respondent  by  marriage.  The  appellant 
GUcksman  was  upon  terms  of  Intimate 
friendship  with  the  respondent,  and  the  par- 
ties have  all  sustained  confidential  relations 
for  many  years.  Viewing  the  testimony  as 
a  whole,  considering  the  conduct  of  the  par- 
ties and  the  inferences  that  may  reasonably 
be  deduced,  we  are  convinced  that  the  ap- 
pellants have  sustained  the  burden  which  the 
law  puts  upon  the  party  having  the  affirma- 
tive. A  lis  pendens  was  duly  filed  on  No- 
vember 11,  190S.  Pending  the  action,  the 
lot  was  conveyed  to  the  respondent 

The  Judgment  is  reversed,  with  directions 
to  enter  a  decree  declaring  the  appellants  to 
be  the  owners  In  equal  shares  of  an  undi- 
vided two-thirds  of  the  property,  upon  their 
paying  into  the  registry  of  the  court  their 
Just  proportion  of  the  purchase  price  with 
legal  Interest 

RUDKIN,  C.  J.,  and  FULLERTON,  PAR- 
KER, and  MOUNT,  JJ.,  concur. 


(61  Waab.  836) 

BIRRELL  V.  GREAT  NORTHERN  RY.  CO, 

(Snpreme  Court  of  Washington.     Dec.  21, 
1910.) 

1.  NEOLIOENCE  (§  67*)— CONTBIBtlTOBY  NEG- 
UOENCE. 

Negligence  is  a  relative  question,  and  one's 
conduct  In  determining  hU  contributory  neg- 
ligence, must  be  measured  with  the  line  of 
ordinary  prudence  under  the  circumstances. 

[Ed.  Note. — For  other  cases,  see   Negligence, 
Cent  Dig.  §§  90,  91 ;   Dec.  Dig.  {  67.*] 

2.  Railroads  (§  383*)— Iwjttbies  to  Persons 
ON  Tback— CoNTBiBUToay  Negligence. 

Even  to  a  stranger  the  presence  of  a  rail- 
road track  is  itself  a  warning  of  danger,  sug- 
gesting care  to  escape  being  struck  by  passing 
trains,  and  one  who  deliberately  walks  along 
a  railroad  track,  or  in  such  close  proximity  to 
the  rails  as  to  be  struck  by  passing  train  with- 
out making  use  of  his  senses  to  apprise  him 
of  danger,  is  guilty  of  contributory  negligence. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |{  1305-1310;    Dec.  Dig.  {  383.*] 

3.  Master  and  Servant  (S  236*)— Injuries 
TO  EMPLOTfi  ON  Track  —  Contbibutobt 
Neolioence. 

Where  a  railroad  employ^  passing  along  a 
smooth  path  familiar  to  him  and  well  traveled 
between  two  main  tracks,  six  feet  wide  from 
tie  to  tie,  having  switch  stands  in  its  center 
line  about  lOO  feet  apart  showing  a  light  which 
path  would  afford  plenty  of  room  between  pass- 
ing trains  and  was  comparatively  safe,  left 
such  path  and  proceeded  along  a  path  about 
six  inches  wide  t^yond  the  end  of  the  ties  along 
a  track  upon  which  switch  engines  ran  at  all 


honrs  and  was  struck  by  a  passing  engine,  he 
was  guilty  of  contributory  negligence. 

[Eid.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  739 ;   Dec.  Dig.  f  236.*] 

Department  2.  Appeal  from  Superior  Court 
King  County ;  R.  B.  Albertsou,  Judge. 

Action  by  Anna  Birrell  against  the  Great 
Northern  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

E.  P.  Dole,  for  appellant.  P.  V.  Brown  and 
Frederic  G.  Dorety,  for  respondent 

MORRIS,  J.  Appellant  is  the  widow  .of  J. 
W.  Birrell,  who  was  killed  by  being  struck 
by  an  engine  of  the  respondent  company  on 
December  26,  1909,  and  brings  this  action  to 
recover  for  such  death.  Upon  the  trial  be- 
low the  court  directed  verdict  and  Judgment 
for  defendant,  and  plaintiff  appeals. 

The  accident  occurred  in  the-rallway  yards 
at  Seattle.  Deceased  was  a  dining  car  con- 
ductor, and  had  been  directed  to  exchange 
cars  with  another  conductor  named  Chapman. 
They  finished  checking,  up  their  cars  which 
were  lying  in  the  coach  yards,  about  one-quar- 
ter of  a  mile  south  from  the  union  depot,  and, 
having  received  the  O.  K.  of  the  commissariat 
office,  started  north  through  the  yards  to 
reach  the  exit  at  the  depot  It  was  then 
about  7  o'clock  In  the  evening,  and  dark.  As 
they  walked  north,  they  proceeded  along  what 
Is  known  as  the  six-foot  path,  being  a  space 
between  the  two  main  tracks,  six  feet  wide 
from  tie  to  tie.  In  the  middle  of  this  path 
about  every  100  feet  was  a  switch  stand, 
which  showed  different  colored  lights  at  night 
indicating  to  the  engineers  of  incoming  and 
outgoing  trains  the  condition  of  the  numer- 
ous switches  or  tracks  running  from  the  main 
track.  Deceased  and  Chapman  had  proceed- 
ed but  a  short  distance  on  this  path  when  a 
passenger  train  south-bound  left  the  depot 
and  passed  them  on  the  left  or  west  track. 
They  knew  that  trains  were  due  to  arrive  and 
depart  at  about  that  time,  and  they  conclud- 
ed between  themselves  that  this  six-foot  path 
was  too  dangerous,  and  that  It  would  be  safer 
to  turn  to  the  right,  cross  the  east  track,  and 
walk  north  along  a  path  running  at  the  east 
of  this  track.  To  the  right  of  this  track  was 
a  marsh,  wet  and  muddy,  to  which  the  ground 
on  the  east  slopes,  the  path  being  on  the  top 
of  the  slope  and  about  two  feet  wide,  and 
the  same  distance  from  the  track  to  Its  outer 
edge.  From  this  path  the  ground  slopes 
sharply  to  the  marsh.  The  ties  extended 
about  a  foot  or  a  foot  and  a  half  beyond  or 
outside  of  the  rails,  so  that  this  path  was 
from  6  to  12  Inches  wide  outside  the  ties.  It 
was  not  lighted.  Tbey  had  proceeded  about 
50  yards,  walking  side  by  side.  Chapman 
along  the  slope  and  deceased  upon  the  path, 
when  suddenly  Chapman  says  he  felt  some- 
thing brush  his  shoulder,  and  saw  Birrell 
thrown  under  a  switch  engine  which  had  ap- 
proached from  the  south  without  warning  of 


•For  other  casea  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Serlei  A  Rep'r  Indexes 

Digitized  by  V^OOQlC 


Wash.) 


BIRRELL  T.  GREAT  NORTHERN  RY.  CO. 


363 


any  sort,  and  that  he  neither  heard  the  sound 
of  its  approach  nor  saw  any  flash  or  showing 
of  headlight  along  the  track.    There  was  tes- 
timony to  the  effect  that  this  path  was  much 
nsed  by  employes  leaving  the  yards,  and  that 
it  was  r^arded  as  a  safe  way.    Chapman 
further  testified  that  the  switch  engine  pro- 
ceeded about  two  lengths  after  striking  Bir- 
rell,  when  It  stopped,  and  the  engineer  came 
back  and  said  he  did  not  see  anybody  upon 
the  track,  and  that  be  was  "firing  at  the 
time."    Deceased  bad  been  running  out  of 
Seattle  for  about  3  months,  returning  every 
fourth  day,  and  remaining  some  32  hours  be- 
fore again  taking  his  run.   Upon  each  of  these 
occasions  he  would  walk  through  this  same 
yard  in  leaving  and  returning  to  his  car.    It 
also  appeared  in  the  testimony  that  "there 
are  local  trains  going  in  and  out,  and  also 
two  through  trains  around  about  that  time," 
and  tliat  switching  engines  "are  running  all 
the  time.    »    *    *    They  have  to  work  night 
and   day,    •    *    •    and  are  running  back- 
wards   and    forwards   there   all    the    time, 
•    •    »    working  up  and  down  the  yards  all 
day  and  all  night."    These  are  the  main  facts 
upon  which  the  court  below  adjudged  deceas- 
ed guilty  of  contributory  negligence,  and  upon 
which  the  ruling  appealed  from  is  predicated. 
In  determining  the  question  of  contributory 
negligence,  it  is  difficult  to  announce  a  rule 
which  will  alike  fit  all  cases.    As  is  said  In 
Keefe  v.  Seattle  Electric  Co.,  55  Wash.  448, 
104  Pac.  774,  cited  by  appellant,  negligence 
is  a  relative  question,  and  the  conduct  of  de- 
ceased must  be  measured  with  the  line  of  or- 
dinary prudence.    "The  facts  declare  the  law 
in  such  cases,"  and  "it  all  comes  down  to  the 
qnestion  of  ordinary  care  under  the  given  cir- 
cumstances," and  "it  Is  only  when    •    •    • 
the  situation  as  to  negligence  is  so  plain,  clear, 
and  unequivocal  as  to  admit  of  but  one  an- 
swer that  the  court  may  declare  negligence 
as  a  matter  of  law."    Henry  v.  Seattle  Elec- 
tric Co.,  55  Wash.  444,  104  Pac.  776.    Apply- 
ing these  rnles  for  the  measurement  of  the 
conduct  of  deceased,  to  determine  whether  or 
not  he  acted  as  a  man  of  ordinary  prudence 
would  have  acted  at  such  a  time.  In  such  a 
place,  with  such  a  knowledge  of  the  condi- 
tions confronting  him  and  to  be  anticipated, 
we  can  make  but  one  answer,  the  same  as 
made  by  the  court  below.    The  courts  have 
said  over  and  over  in  deciding  cases  of  this 
diaracter,  and  It  is  the  undoubted  law  that 
men  who  know  and  appreciate  the  dangers  of 
their  surroundings  cannot  throw  the  entire 
burden  of  their  safety  ui^on  others.    Nature 
has  given  men  senses  to  aid  them  in  self-pro- 
tection, and  when,  under  such  circumstances 
as  we  have  before  us,  men  refuse  to  employ 
or  use  such  senses  in  their  protection,  they 
are  guilty  of  such  contributory  negligence  as 
to  preclude  a  recovery  In  case  of  Injury.    De- 
ceased and  Chapman  were  in  a  place  of  com- 
parative safety  upon  a  hard,  dry,  smooth-sur- 
faced path,  6  feet  wide  from  tie  to  tie,  be- 
tween  two   parallel   tracks,   having   switch 


stands  in  its  center  line  about  100  feet  apart, 
showing  a  light — a  path  familiar  to  them  and 
doubtless  often  traveled,  the  path  which  nat- 
urally would  suggest  itself  as  the  path  to 
reach  the  exit  This  is  apparent  from  the 
fact  that  they  took  this  path  without  any  dis- 
cussion as  to  the  proper  path  to  take,  and  it 
did  not  occur  to  them  that  It  was  dangerous 
until  the  train  passed  them  on  the  west  track, 
going  south.  Chapman  testifies  that  the  or- 
dinary engine  would  extend  a  foot  and  a  half 
over  the  rails ;  switch  engines  still  farther. 
That  would  be  about  the  distance  of  the  ties 
beyond  the  rails,  so  that,  if  two  trains  should 
pass  each  other,  a  person  walking  on  this 
path  would  have  a  safety  zone  approximate- 
ly six  feet  wide,  with  Its  center  line  fixed  by 
the  lights  of  the  switch  posts.  If  such  a  path 
suggested  danger  to  deceased  because  of  the 
frequent  passing  of  trains  or  switch  engines 
on  Its  parallel  tracks,  what  greater  safety 
could  there  be  in  the  path  chosen  in  Its  stead, 
approximately  six  Inches  wide  beyond  the  end 
of  the  ties  which  extended  from  one  foot  to 
a  foot  and  a  half  beyond  the  rail,  giving  a 
space  two  feet  wide  on  top,  then  sloping  sharp- 
ly to  the  water,  with  no  lights  to  guide  one? 
If  there  was  danger  in  the  six-foot  path  from 
passing  engines,  because  of  the  extension  of 
the  engine  beyond  or  over  the  rails,  it  Is  dif- 
ficult to  see  how  there  could  be  less  danger 
walking  on  this  second  path,  upon  a  space 
two  feet  wide,  with  a  companion  closely  up- 
on the  right,  walking  upon  the  slope  to  the 
marsh,  and  the  track  closely  upon  the  left,  a 
space  that  must  necessarily  l>e  swept  by  any 
passing  engine;  and  then  walking  on  with, 
so  far  as  this  record  shows,  no  look  to  the 
rear  to  discover  the  i)osslble  approach  of  "lo- 
cal trains  going  in  and  out,  and  also  through 
trains  around  about  that  time,"  or  of  switch 
engines  "running  backwards  and  forwards 
there  all  the  time  *  •  •  up  and  down  all 
day  and  all  night." 

To  voluntarily  leave  a  place  of  compara- 
tive safety  (although  It  Is  apparent  that 
there  was,  either  night  or  day,  no  place  ot 
safety  in  that  yard,  except  to  the  person 
using  due  care  and  caution),  and  take  a  po- 
sition of  apparent  danger,  has  of  Itself  often 
been  declared  such  contributory  negligence 
as  will  defeat  recovery.  Such  rule,  while 
authoritative,  is  not  controlling  here,  as  the 
negligence  of  deceased  is  to  be  attributed  to 
his  lack  of  caution  and  prudence  as  he  pro- 
ceeded along  the  east  track,  without  taking 
any  precaution  for  his  safety,  as  much  if 
not  more  than  in  leaving  the  six-foot  track. 
Even  to  a  stranger  the  presence  of  the  track 
itself  was  a  warning  of  danger,  suggesting 
care  to  escape  being  struck  by  passing 
trains ;  and  it  has  l>een  often  held  that  one 
who  deliberately  walks  along  a  railroad 
track  without  making  use  of  his  senses  to 
apprise  him  of  danger  is  guilty  of  negligence. 
D.  &  R.  G.  R.  Co.  V.  Buffehr,  30  Colo.  27,  69 
Pac.  582;    Mo.  Pac.  B.  Co.  y.  Moseley,  57 


Digitized  by 


v^oogle 


364    ' 


113  PACIFIC  REPORTER 


(Wash. 


Fed.  921,  6  C.  O.  A.  641;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  WUklns  (Ter.  Civ.  App.)  32  S.  W. 
351;  Neal  v.  Carolina  Central  R.  Co.,  126 
N.  C.  634,  36  S.  E.  117,  49  L.  R.  A.  684; 
Spaven  v.  Lake  Shore  &  M.  S.  R.  Co.,  130 
Mich.  579,  90  N.  W.  325 ;  Davis  v.  B.  &  M. 
R.  Co.,  70  N.  H.  519,  49  Atl.  108.  In  the 
Neal  Case,  supra,  the  court  says:  "We  know 
that  it  has  been  held  in  many  cases  that  a 
railroad  company  is  liable  for  damages  for 
carelessly  and  negligently  running  over  and 
killing  or  injuring  persons  on  its  road  in 
which  it  appeared  that  the  persons  killed  or 
injured  were  also  guilty  of  negligence.  But 
there  is  a  distinction,  and  we  think  upon 
examination  that  it  will  be  found  that, 
where  the  company  has  been  held  liable,  it 
is  In  cases  where  the  party  injured  was  not 
upon  equal  opportunities  with  the  defendant 
to  avoid  the  injury  and  in  cases  where 
there  was  something  suggesting  to  the  de- 
fendant the  injured  party's  disadvantage." 
The  advantage,  if  any,  here  was  with  the 
deceased.  He  knew  the  switch  engines  were 
upon  the  track,  constantly  passing  up  and 
down.  The  engineer  of  a  switch  engine 
would  have  no  reason  to  anticipate  any  one 
in  the  yard,  or  in  such  close  proximity  to 
the  track  as  to  be  injured  by  the  t>as8ing  en- 
gine, except  the  employes  of  the  railway 
companies,  who  knew  the  danger  of  the^t- 
uation  and  would  take  due  care  to  protect 
themselves.  This  distinguishes  this  case 
from  Averbuch  v.  O.  N.  Ry.  Co.,  55  Wash. 
633,  104  Pac.  1103,  relied  upon  by  appel- 
lant That  was  a  crossing  case,  where  the 
advantage  of  the  situation  was  in  favor  of 
neither  party,  and  where  there  was  evidence 
that  the  plaintiff  could  not  see  the  approach- 
ing train  by  reason  of  intervening  obstacles ; 
the  question  of  negligence  in  approaching 
the  crossing  being  for  the  Jury  where  each 
party  was  equally  bound  to  anticipate  the 
presence  of  the  other.  Neither  can  appel- 
lant rely  upon  Roth  v.  Union  Depot,  13 
Wash.  525,  43  P»c.  641,  44  Paa  253,  31  !<. 
R.  A.  855,  as  the  ruling  there  in  so  far  as  it 
touches  tbe  question  of  contributory  negli- 
gence is  based  upon  the  fact  that  the  in- 
jured child  was  of  tender  years,  and  not 
held  to  the  same  degree  of  care  as  an  adult 
The  same  is  true  as  to  Steele  v.  Northern 
Pacific  Ry.  Co.,  21  Wash.  287,  57  Pac.  820. 

The  same  reasoning  which  establishes  the 
negligence  of  the  respondent  fixes  the  negli- 
gence of  the  deceased.  If  It  was  negligence 
for  the  engineer  to  run  his  switch  engine 
without  keeping  watch  ahead  to  guard  against 
striking  pedestrians  whom  he  had  reason  to 
anticipate  might  be  walking  upon  this  path, 
it  was  equally  culpable  and  negligent  for  de- 
ceased to  walk  along  the  track  as  he  did, 
without  taking  heed  of  the  presence  of 
switch  engines.  The  same  situation  present- 
ed Itself  to  both  deceased  and  the  engineer. 
If  the  one  must  take  heed  of  men  walking 


along  or  upon  the  track,  the  men  so  walking 
must  take  heed  of  the  switch  engines.  That 
one  walking  along  the  track  in  such  close 
proximity  to  the  rails  as  to  be  struck  by 
passing  trains,  without  taking  precaution 
for  his  safety.  Is  guilty  of  contributory  neg- 
ligence, is  established  by  many  autlioritles. 
Hefflnger  v.  Minn.  L.  &  M.  Ry.  Co.,  43  Minn. 

503,  45  N.  W.  1131;  Gulf,  O.  &  S.  F.  Ry. 
Co.  T.  Wllklna  (Tex.  Civ.  App.)  32  S.  W. 
351;  Tucker  v.  B.  &  O.  Ry.  Co.,  59  Fed.  988, 
S  C.  C.  A.  418;  Scott  V.  Pa.  Ry.  C!o.,  130  N. 
Y.  679,  29  N.  E.  289;  Holmes  v.  S.  P.  C. 
Ry.  Ck).,  97  Cal.  161,  31  Pac.  834;  HIU  v. 
Ind.  &  V.  Ry.  Ck).,  31  Ind.  App.  98,  67  N.  E. 
276;    Mizzell  v.  Southern  Ry.  Co.,  132  Ala. 

504,  31  South.  86;  Sharp  v.  Mo.  Pac.  Ry. 
Co.,  161  Mo.  214,  61  S.  W.  829;  Aerkfetz  v. 
Humphreys,  145  U.  S.  418,  12  Sup.  Ct.  835, 
36  Ia  Ed.  758,  and  many  others.  Thompson 
on  Negligence,  S  1796,  sums  up  the  rule  in 
this  language:  "Standing  or  walking  so  near 
the  railway  track  as  to  be  struck  by  a  pass- 
ing engine  or  train,  or  as  to  be  drawn  under 
the  wheels  by  the  atmospherical  suction 
made  by  the  train  when  in  full  motion  is  an 
act  of  folly  of  pretty  much  the  same  nature 
as  standing  or  walking  upon  the  track  itself, 
and  the  courts,  with  great  uniformity,  char- 
acterize it  as  contributory  negligence  such 
as  will  prevent  a  recovery  of  damages  by 
the  person  so  injured,  or  by  his  personal  rep- 
resentatives if  he  is  killed."  Such  is  the 
rule  in  this  state.  Baker  r.  Tacoma  Eastern 
R.  Co.,  44  Wash.  575,  87  Pac.  826,  where  the 
deceased  when  struck  was  crossing  a  track 
in  a  locality  similar  to  the  one  here,  having 
many  tracks  upon  which  engines  were  con- 
stantly passing  and  repassing.  Anson  v.  N. 
P.  Ry.  O.,  45  Wash.  92,  87  Pac.  1058,  where 
the  plaintiff  was  walking  near  the  track  and  • 
was  struck  by  a  passing  engine.  Raines  v. 
G.  N.  Ry.  Co.,  53  Wash.  570,  102  Pac.  431, 
where  a  fireman  was  cleaning  out  his  engine 
on  a  side  track,  standing  so  near  the  main 
track  that  he  was  struck  by  a  passing  en- 
gine. Woolf  v.  Wash.  Ry.  &  Nav.  Co.,  37 
Wash.  491,  79  Pac.  997. 

Counsel  for  appellant  says  Blrrell  was  not 
a  railroad  man,  but  a  caterer ;  that  he  was 
not  a  trespasser,  nor  a  licensee,  but  was 
using  the  railroad  right  of  way  as  a  way  of 
necessity.  So  far  as  the  facts  before  us  are 
concerned,  this  is  immaterial.  We  see  no 
distinction  in  determining  which  of  the 
above  terms  correctly  defines  the  deceased. 
He  was  there.  He  knew  the  local  situation. 
He  knew  be  was  in  a  position  of  great  dan- 
ger, calling  for  the  exercise  of  caution  and 
prudence  on  his  part  He  did  not  exercise 
such  caution  and  prudence,  and  his  failure 
to  do  so  defeats  recovery. 

The  Judgment  is  affirmed. 

RUDKIN.  C.  J.,  and  CHADWICK,  CROW, 
and  DUNBAR,  JJ.,  concur. 
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HECEBRT  T.  HILSCHER. 

(Supreme  Court  of  Washington.    Dec.  20, 1910.) 

L  Appkal  and  Error  (J  1002*)  —  Review — 
VueoiCT  ON  CoNrucTiNO  Evidence— CoK- 

OLUSIVENES8. 

A  verdict  baaed  on  conflicting  evidence  will 
not  be  disturbed  on  appeal. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
EiTOP.  Cent  Dig.  {{  3935^3937;  Dec.  Dig.  { 
1002.»] 

Z.   DTVOBCB    (i   249*)— AOBXBMKNT  AS  TO   DIS- 
POSITION OF  Pbopebty. 

A  note,  executed  by  a  husband  to  hia  di- 
vorced wife  under  an  agreement  for  the  ad- 
justment of  their  property  rights,  provided  that 
the  interest  should  be  paid  on  the  Ist  day  of 
every  month,  and  if  not  paid  before  the  ex- 
piration of  90  days  from  said  1st  day,  the  whole 
sum  was  to  become  due  and  collectible  at  the 
option  of  the  bolder.  The  note,  with  stock  as 
collateral  security,  was  deposited  with  a  trust 
company  under  a  contract  providing  that,  should 
the  maker  of  the  note  fail  in  his  obligations, 
and  should  the  payee  therein  become  entitled 
to  receive  the  stock  or  to  enforce  payment  of 
the  note,  then  the  trust  company  should  hold 
the  stock  and  note  subject  to  such  legal  action 
•s  the  payee  might  take.  Held  that,  to  bring 
about  a  forjfeiture  on  default,  the  payee  was 
required  to  take  some  afiBrmative  step  to  show 
ber  intention  or  option  to  take  advantage  of  the 
defaolt,  time  not  being  the  essence  of  the  con- 
tract, and  tb^  commencement  of  an  action  by 
ber  would  not  be  a  sufficient  declaration  of  for- 
feiture, where,  after  default,  but  before  the  be- 
ginning of  the  action,  the  default  was  removed 
by  payment, 

[ta.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {  704;    Dec.  Dig.  {  249.»] 

Department  2.  Appeal  from  Superior 
Coor^  Spokane  County;  E.  H.  Sullivan, 
Jndge. 

Action  by  Ijoalse  Catherine  Heckert  against 
P.  W.  Hllscher.  From  a  Judgment  for  de- 
fmdiint,  plaintiff  appeals.    Affirmed. 

Merritt,  Oswald  &  Merritt.  for  appellant 
W.  H.  Plummer,  for  respondent 

PER  CURIAM.  The  parties  to  this  ap- 
peal were  formerly  husband  and  wife.  In 
serering  their  matrimonial  relations  they  bad 
a  property  settlement  Respondent  executed 
a  promissory  note  for  the  sum  of  $8,000, 
drawing  a  rate  of  Interest  equal  to  the  sum 
of  $75  per  month  until  March  1,  1911,  and 
thereafter  at  the  rate  of  9  per  cent  per  an- 
num. It  was  provided  In  the  note  that  the 
Interest  should  "be  paid  on  the  1st  day  of 
each  and  every  month,  and  if  not  paid  on  or 
before  the  expiration  of  90  days  from  said 
1st  day,  the  whole  sum  of  both  principal  and 
interest  to  become  due  and  collectible  at  the 
option  of  the  bolder  of  this  note,"  etc.  At 
the  same  time  the  parties  made  the  Union 
Trust  Coiflpany,  of  Spokane,  a  depositary  to 
hold  the  note  and  the  collateral  which  was 
deposited  to  secure  its  payment  under  a 
contract  in  writing  which  provided :  "Should, 
however,  the  said  second  party  fail  In  behalf 
of  his  obligations  In  respect  to  said  note, 
and  should  the  said  party  of  the  first  part 


under  the  terms  of  this  agreement  become 
entitled  to  receive  said  stock,  or  to  enforce 
payment  of  said  note  In  any  way,  then  and 
thereupon  the  trust  company  shall  bold  said 
stock  and  said  note  subject'  to  such  legal 
action.  If  any,,  as  the  first  party  may  elect  to 
take."  Respondent  did  not  make  the  No- 
vember, 1009,  payment,  as  provided  In  the 
note,  and  had  not  done  so  on  the  1st  day  of 
February,  1910.  On  the  2d  day  of  February 
this  action  was  begun,  and  on  the  same  day 
the  respondent  paid  the  $75  into  the  trust 
company. 

The  case  turned  below,  and  must  turn 
here,  on  a  question  of  fact.  Was  the  pay- 
ment made  before  the  action  was  begun  by 
the  service  of  the  complaint  and  summons? 
The  testimony  is  conflicting,  and  a  review  of 
it  would  serve  no  useful  purpose.  We  are 
content  to  follow  the  trial  judge,  who  found 
that  the  burden  of  proof  had  not  been  sus- 
tained by  appellant.  It  Is  earnestly  contended 
by  the  appellant  that  in  law  a  payment  after 
the  expiration  of  the  90^ay  period  would 
not  relieve  respondent  of  the  consequences  of 
his  default  and  that  a  forfeiture  would  re- 
sult, because  under  the  terms  of  the  escrow 
agreement  the  trust  company  could  not  ac- 
cept the  payment  and  bind  appellant  Reli- 
ance is  put  upon  that  part  of  the  contract 
quoted  above;  but  ft  seems  to  us  that  ap- 
pellant could  not  declare  a  forfeiture  of  the 
contract  without  some  afllrmative  act  or  dec- 
laration manlfestlug  her  intention  or  dption 
to  do  80  in  some  way  provided  In  the  con- 
tract or  recognized  by  the  law.  Weinberg 
V.  Naher,  51  Wash.  591,  99  Pac.  736,  22  L. 
R.  A.  (N.  S.)  956.  Miqdful  of  this  rule,  she 
attempted  to  meet  it  by  beginning  her  ac- 
tion. Bnt  the  court  found  respondent  had 
purged  himself  of  bis  default  at  the  time 
the  action  was  begun.  Time  is  not  made  the 
essence  of  tbe  contract  The  option  to  de- 
fer payments,  granted  upon  sufficient  con- 
sideration, is  a  valuable  right  and  cannot 
be  taken  away,  unless  it  clearly  appears  that 
the  intention  of  the  moving  party  to  declare 
the  default  or  Invoke  the  penalty  has  been 
exercised  within  time. 

Judgment  affirmed. 

(U  Wash.  294) 

BEEBE  T.  NORTHWESTERN  DAIRY  CO. 

(Supreme  Court  of  Washington.     Dec.  21, 
1910.) 

Appeal  and  Ebrob  (j  430*)— Parties— Notice 
or  Appeal. 

Where  the  complaint  alleged  that  defend- 
ant was  a  domestic  corporation,  and  the  an- 
swer alleged  that  it  was  a  foreign  con>oration. 
and  the  sherilTs  return  of  service  of  process 
failed  to  indicate  whether  a  domestic  or  foreign 
corporation  was  served,  and  plaintiff  did  not 
show  affirmatively  that  there  was  a  domestic 
and  a  foreign  corporation  of  the  same  name, 
an  appeal  from  a  judgment  against  the  foreign 
corporation,  rendered  after  separate  defaults 
against  thi;  domestic  and  foreign  corporations. 


•For  other  cases  see  same  topic  and  secUon'  NUMBER  In  Dee.  Dig.  *  Am.  Dig.  Kay  No.  Series  *  Rep'r  ludejas 
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will  not  be  dismissed  becaase  of  the  failure  to 
serve  notice  of  appeal  on  the  domestic  corpora- 
tion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  2173;    Dec.  Dig.  §  430.»] 

Department  2.  Appeal  from  Superior  Court, 
King  County;   J.  Stanley  Webster,  Judge. 

Action  by  Margaret  Beebe  against  tbe 
Northwestern  Dairy  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Mo- 
tion to  dismiss  appeal  denied. 

Byers  &  Byers,  for  appellant 

PER  CURIAiM.  Action  by  Margaret  Beebe 
against  Northwestern  Dairy  Company,  a  cor- 
poration, to  quiet  title.  In  paragraph  1  of 
her  complaint  plaintiff  alleged  "that  defend- 
ant is. a  corporation  incorporated  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the 
state  of  Washington."  Northwestern  Dairy 
Company,  by  its  attorneys,  moved  to  strike 
portions  of  the  complaint  This  motion  was 
denied.  Thereafter  Northwestern  Dairy 
Company,  appearing  by  the  same  attorneys, 
filed  an  answer,  in  which,  after  denying  par- 
agraph 1  of  the  complaint  it  aflBrmatively 
alleged  "that  this  defendant  is  a  corporation 
duly  organized,  created,  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Ore- 
gon, and  has  filed  its  articles  of  incorpora- 
tion in  the  office  of  the  Secretary  of  State  of 
the  state  of  Washington,  and  has  paid  its  li- 
cense fee  last  due."  Plaintiff's  demurrer  and 
motion  to  strike  this  answer  were  both  sus- 
tained. Thereafter  separate  defaults  were 
granted  against  Northwestern  Dairy  Com- 
pany of  Washington  and  Northwestern  Dairy 
Company  of  Oregon,  and  Judgment  for  costs 
was  entered  against  Northwestern  Dairy 
Company  of  Oregon,  which  corporation  has 
appealed. 

The  respondent  has  moved  to  dismiss,  for 
tbe  reason  that  no  notice  of  appeal  has  been 
served  upon  the  Northwestern  Dairy  Com- 
pany of  Washington.  In  presenting  her  mo- 
tion to  dismiss,  respondent  Insists  that  the 
record  discloses  tbe  existence  of  two  corpo- 
rations of  the  same  name,  one  organized  in 
Washington  and  the  other  in  Oregon;  that 
they  made  separate  appearances,  but  that  the 
Oregon  corporation  only  has  appealed.  The 
appellant  Insists  that  one  corporation  only 
exists,  it  being  the  appellant  Incorporated  In 
Oregon.  The  sheriff's  return  falls  to  indi- 
cate whether  a  domestic  or  foreign  corpora- 
tion was  served.  The  motion  to  strike  did 
not  state  that  the  defendant  then  appearing 
was  either  a  domestic  or  foreign  corporation. 
When  the  answer  was  filed,  it  appeared 
therefrom  that  the  defendant  claimed  itself 
to  be  an  Oregon  corporation.  The  record 
thus  Indicates  the  existence  of  one  corpora- 
tion only,  and  appellant  could  not  serve  the 
notice  of  appeal  on  any  other  defendant.  If 
there  is  a  Washington  corporation,  as  alleg- 
ed in  the  complaint  but  denied  by  tbe  an- 


swer, respondent  should  affirmatively  show 
that  fact  in  support  of  her  motion  to  dis- 
miss. We  do  not  find  that  appellant  failed 
to  serve  its  notice  of  appeal  upon  any  other 
corporation  that  had  appeared. 
Tbe  motion  to  dismiss  is  denied 


(61  Wuh.  301) 
HORTON  V.  CITY  OP  SEATTLE. 
(Supreme  Court  of  Washington.  Dec.  21,  1910.) 
Municipal  Cobporations  (§  741*)— Person- 
al Injuries— Notice  of  Claim— Evidence. 
Plaintiff,  in  her  notice  of  claim  for  injuries 
sustained  by  the  alleged  negligence  of  a  city, 
charged  that  she  was  greatly  bruised  and  in- 
jured and  her  whole  right  side  was  paralyzed. 
She  also  stated  that  she  suffered  great  pain 
under  her  kidney  and  hip  joint  and  in  the  right 
leg.  Held^  that  such  statement  of  her  injury 
was  sufficient  to  sustain  evidence  of  pain  in 
the  baclt  and  shoulder,  of  paralysis  in  the  right 
arm,  and  injury  to  her  hand  and  right  side  of 
the  back. 

(Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1562;  Dec.  Dig.  $ 
741.*] 

Department  1.  Appeal  from  Superior  Court 
King  County ;  Wilson  R.  Gay,  Judge. 

Action  by  Minnie  Horton  against  the  City 
of  Seattle.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Scott  Calhoun  and  James  E.  Bradford,  for 
appellant  Blaine,  TucTcer  &  Hyland  and 
Robert  C  Saunders,  for  respondent 

PARKER,  J.  This  Is  the  second  appeal  in 
an  action  to  recover  damages  for  personal  in- 
juries. Tbe  first  appeal  was  disposed  of  in 
our  decision  reported  in  53  Wash.  316,  101 
Pac.  1091,  when  tbe  cause  was  remanded  for 
a  new  trial  because  of  errors  occurring  in 
the  first  trial.  A  new  trial  resulted  In  a  ver- 
dict and  judgment  In  favor  of  the  plaintiff, 
and  tbe  city  has  again  appealed. 

It  is  first  contended  tbat  the  trial  court 
erred  in  admitting  evidence  over  appellant's 
objections  tending  to  show  Injury  to  the 
shoulder  and  back  of  the  respondent,  upon 
the  ground  that  no  statement  of  such  Injury 
was  made  In  tbe  notice  of  her  claim  filed  with 
the  city  as  required  by  its  charter.  The 
statement  In  her  claim  Involved  in  this  con- 
tention Is  as  follows:  "She  was  greatly 
bruised  and  injured,  and  her  whole  right  side 
was  paralyzed,  and  she  suffered  great  pain 
under  her  kidney  and  right  hip  Joint  and 
she  also  suffered  severe  pains  in  her  right 
leg." 

Respondent  was  permitted  to  testify,  among 
other  things,  as  follows :  "A.  WeH,  my  back 
hurt  me  so  bad  that  I  could  not  hardly  lift 
anything.  •••A.***My  back 
hurts  me  all  the  time.  I  can't  lift  buckets  of 
water,  nor  nothing  of  that  kind.  *  *  ♦  Q. 
Was  your  shoulder  affected  by  that  fall?  A. 
Yes ;  I  think  the  doctor  said  my  right  shoul- 
der was  about  an  inch  lower  than  my  left 
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one.  •  *  •  Q.  Now,  you  say  that  at  the 
time  of  the  accident  this  right  leg  and  right 
arm  were  paralyzed ;  is  that  right?  A.  Yes, 
sir ;  pretty  nearly  so,  I  think.  Q.  I  wish  you 
would  state  to  the  Jury  what  the  condition 
has  been  since  that  with  reference  to  your 
right  limbs?  A.  Well,  my  right  hand  is  cold 
all  the  time,  and  my  right  foot  is  cold,  and 
I  don't —  I  can't  feel  much  with  that  one, 
and  I  froze  my  foot  not  very  long  ago,  and 
I  didn't  know  it  was  froze  untU  I  got  home. 
•  •  *  A.  Well,  I  just  thought  my  whole 
back  was  hurt  I  could  not  specify  that  my 
•shoulder  was  hurt  apart  from  anything  else. 
It  was  my  whole  back  from  my  shoulder  to 
my  Irfps." 

Her  physician  was  permitted  to  testify, 
among  other  things,  as  follows :  "  •  .  •  * 
The  muscles  under  the  shoulder  blade,  at- 
tadied  to  the  shoulder  blade  on  the  right  slde_ 
were  in  a  state  of  tensity.  *  •  •  A.  What 
I  mean  by  the  back  is  the  right,  side  of  the 
back,  understand,  and  around  as  far  as  the 
muscle  that  I  have  described  has  a  function ; 
that  is,  it  is  attached  all  the  way  along  the 
shoulder  blade,  and  will  extend  pretty  well 
forward,  or  at  least  almost  to  the  median  line 
on  the  side.  There  is  tenderness  about  both 
this  muscle  and  over  the  muscle  of  the  at- 
tachment to  the  wings  of  the  Tertebrse  on 
that  side.  And  this  tenseness  and  spastic 
condition  of  the  muscles  attached  to  the  shoul- 
der blade  has  a  tendency  to  pull  the  right 
shoulder  down,  keeping  It  in  a  state  of  con- 
traction.   *    •    •" 

It  seems  clear  to  us  that,  under  the  liberal 
rule  heretofore  adopted  by  this  court  relating 
to  the  sufiSdency  of  a  notice  of  claim  such  ap 
is  here  Involved,  this  evidence  was  all  admis- 
sible. We  have  not  quoted  all  of  the  evidence 
of  this  nature  objected  to;  but  that  above 
quoted  will  show  its  general  nature,  and  we 
think  comes  the  nearest  to  being  objection- 
able of  any  of  it.  We  think  it  is  easy  to  see 
that  it  all  has  some  relation  to  her  claim  that 
her  "whole  right  side  was  paralyzed."  And 
her  reference  in  her  claim  to  her  "great  pain 
under  her  kidney,"  of  course,  relates  to  pain 
in  the  region  of  the  back.  We  think  there 
was  no  error  in  admitting  this  evidence. 

It  is  Hext  contended  that  the  court  was  in 
error  in  admitting  evidence  relating  to  re- 
spondent's loss  of  time  and  earning  capacity, 
upon  the  ground  that  the  pleadings  did  not 
put  that  matter  in  issue.  A  critical  examina- 
tion of  this  evidence  might  disclose  a  possible 
technical  error;  but  the  evidence  is  little 
more  than  an  incidental  reference  to  her  earn- 
ing capacity,  and  it  was  not  followed  up  by 
any  attempted  showing  as  to  the  amount  of 
time  she  had  lost  because  of  the  injury.  If 
there  was  any  error  in  this  regard,  it  was 
too  insignificant  to  warrant  reversal  of  the 
cause. 

It  was  further  contended  that  the  question 
of  the  city's  negligence  and  of  respondent's 


contributory  negligence  should  have  been  tak- 
en from  the  Jury  and  decided  in  the  city's 
favor  as  a  matter  of  law.  We  deem  it  suflB- 
dent  to  say  in  answer  to  this  contention  that 
a  careful  review  of  all  of  the  evidence  con- 
vinces us  that  it  was  clearly  sufficient  to  re- 
quire the  submission  of  these  questions  to 
the  jury. 

The  other  assigned  errors  are  clearly  with- 
out merit,  and  we  do  not  think  they  require 
discussion.  We  find  no  prejudicial  error  in 
the  record. 

The  Judgment  is  affirmed. 

KUDKIN,  C.  J.,  and  MOUNT,  QOSE,  and 
FULLERTON,  JJ.,  concur. 


(61  Waab.  381) 
JAGGY  et  nx.  v.  ROONBY  et  ux. 
(Supreme  Ck>urt  of  Washington.    Dec.  30, 1910.) 

1.  Appeal  and  Erbob  (|  1011*)  —  Review — 
Findings. 

Findings  of  fact  of  the  trial  court  on  con- 
flicting evidence  will  not  be  disturbed  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  EHg.  Si  3983-3989;    Dec.  Dig.  i 
1011.»] 

2.  BoDNDASiES  ({  52*)— Pbocbbdingb  to  Es- 
tablish —  Appointment  of  Comkissionebs 
— Discretion   of  Court. 

Rem.  &  Bal.  Code,  $  948,  provides  that  the 
court  in  ]^roceedings  to  establish  -a  lost  bound- 
ary, may  in  its  discretion  appoint  commission- 
ers, riot  exceeding  three,  who  shall,  before  enter- 
ing upon  the  discbarge  of  their  duties,  take  an 
oath  to  faithfully  discharge  them,  and  shall 
make  a  report  to  the  court,  which  shall  be  ad- 
visory. Held  that,  the  appointment  of  the  com' 
missioners  being  discretionary,  the  court  may 
appoint  one  or  more  as  in  his  discretion,  from 
the  facts  before  him,  seems  beat. 

[Bd.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §S  258-263 ;    Dec.  Dig.  §  52.*] 

3.  Appeal  and  Erbob  (§  1044*)— Harmless 
Ehrob— Proceedings  to  Establish  Bound- 

ABY. 

The  report  of  such  a  commissioner  being 
merely  advisory,  a  mere  irregularity,  such  as 
his  failure  to  be  sworn  before  entering  upon 
his  duties,  is  not  ground  for  reversing  the  judg- 
ment 

[Ed.  Note. — For  other  cases,  see.  Appeal  and 
Error.  Cent  Dig.  S§  4122,  4123;  Dec.  Dig.  $ 
1044.*] 

4.  Appeal  and  Error  (§  945*)—Review— Dis- 
cretion OP  Court. 

The  trial  court's  action  upon  discretionary 
and  advisory  matters  is  not  reviewable  by  the 
Supreme  Court  since  it  cannot  be  determined 
what  the  effect  of  such  matters  was  upon  the 
court's  mind,  or  to  what  extent,  if  any,  his 
judgment  was  influenced  or  based  upon  such 
matters. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3811 ;    Dec.  Dig.  §  945.*] 

Department  2.  Appeal  from  Superior  Court, 
Clarke  County;    Donald  McMaster,  Judge. 

Action  by  John  Jaggy  and  wife  against 
Patrick  Rooney  and  wife.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Jos.  P.  Stapleton,  for  appellants.  H.  W. 
Arnold  and  A.  L.  Miller,  for  respondents. 
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MORRIS,  3.  Action  to  establish  a  lost 
boundary.  Findings  and  decree  for  plaiotlfls, 
and  defendants  appeal. 

The  defense  was  a  denial  of  all  the  allega- 
tions of  the  complaint,  save  ownership  of  the 
lands  In  controversy,  andean  affirmative  de- 
fense pleading  the  establ'ishtnent  of  a  true 
boundary  fence  for  a  period  of  30  years.  The 
evidence  was  very  conflicting,  and  so  far  as 
the  findings  represent  the  facts  submitted  to 
the  court,  and  his  determination  thereof,  we 
are  not  disposed  to  disturb  them,  under  the 
long-established  rule  of  this  court  Some  le- 
gal questions  are  presented  in  the  errors  sug- 
gested, which  we  will  pass  upon. 

The  court  appointed  three  commissioners  to 
establish  the  boundary  in  question.  They 
were  unable  to  agree,  and  were  discharged. 
The  court  thereupon  appointed  one  commis- 
sioner, who  was  one  of  the  three  previously 
appointed.  It  appears  from  the  record  that 
this  commissioner  failed  to  take  the  required 
oath.  He  nevertheless  proceeded  with  his 
duties,  made  his  report,  and  the  same  was  ac- 
cepted by  the  court  Appellants  contend  that 
the  statute  does  not  contemplate  the  appoint- 
ment of  one  commissioner,  and  any  report 
made  by  such  single  commissioner  is  value- 
less. Further,  this  commissioner,  not  having 
been  sworn  as  directed  by  the  statute,  was 
not  in  fact  a  commissioner,  and  his  report  is 
valueless  for.such  reason.  The  statute  (Rem. 
&  Bal.  Code,  {  948)  provides  that  the  court 
may  in  its  discretion  appoint  commissioners, 
not  exceeding  three,  who  shall,  before  enter- 
ing upon  the  discharge  of  their  duties,  take 
an  oath  to  faithfully  discharge  the  same. 
They  shall  make  a  report  to  the  court  which 
said  report  shall  be  advisory.  Under  the  stat- 
ute the  appointment  of  commissioners  is 
purely  a  discretionary  matter  with  the  court 
and  any  report  made  and  filed  by  such  com- 
missioners is  of  no  value,  except  as.  advisory 
to  the  court  should  be  deem  it  best  to  accept 
it  as  such.  Stangair  v.  Roads,  41  Wash.  583, 
84  Pac.  405.  And  since  such  appointment  la 
discretionary  with  the  court  he  may  appoint 
one  or  more  commissioners,  as  in  his  discre- 
tion, from  the  facta  before  him,  seems  best 
Strunz  V.  Hood,  44  Wash.  99,  87  Pac.  45. 

No  error  can  therefore  be  predicated  on 
the  court's  failure  or  refusal  to  appoint  more 
than  one  commissioner;  and  since  the  report 
of  such  commissioner  is  of  no  final  probative 
value,  but  only  advisory,  a  mere  irregularity 
such  as  the  failure  to  be  sworn  before  enter- 
ing upon  the  discharge  of  his  duties,  cannot 
be  regarded  as  reversible  error  here.  Such 
report  being  merely  advisory,  the  court  may 
reject  it  as  a  whole,  or  receive  it  in  part. 
He  may  accept  It  In  so  far  as  it  agrees  with 
his  conclusions  upon  other  facts  presented  to 
him.  or  refuse  to  give  it  any  weight.  The 
court's  action  upon  discretionary  and  ad- 
visory matters  is  not  subject  to  review  in  this 
court,  since  we  have  no  way  of  determining 
the  efltect  of  such  matters  upon  the  mind  of 


the  court,  or  to  what  extent  If  any,  his  judg- 
ment has  been  influenced  or  based  upon  sucb 
matters. 

Much  evidence  was  before  the  court  upon 
all  the  disputed  issues.  Many  witnesses  tes- 
tified as  to  the  fence  claimed  as  the  true 
boundary,  and  as  to  witness  trees,  earth 
mounds,  and  other  indicia  of  the  original  gov- 
ernment survey.  Slashings,  clearings,  culti- 
vation of  crops,  and  other  improvemente  up- 
on and  In  the  disputed  line  were  by  the  tes- 
timony called  to  the  court's  attention,  from 
all  of  which  the  court  reached  his  conclusion. 
To  what  extent,  if  any,  he  made  use  of  the 
report  of  the  commissioner  In  ita  advisory  na- 
ture, we  have  no  means  of  ascertaining.  He 
may  have  given  great  credence  to  it  He  may 
have  rejected  it  altogether. 

Finding  no  error,  the  judgment  Is  affirmed. 

RUDKIN,  C.  J.,  and  OHADWICK,  DUN- 
BAR, and  CROW,  JJ.,  concur. 


(a  Wa8h.  Sffi) 

COLE  v.  HUNTER  TRACT  IMPROVE- 
MENT CO. 
(Supreme  Court  of  Washiogton.    Dec.  29, 1910.) 
Vendor  and  Purchases  (|  31*)— Rbscission 

OF  Contract  —  Mistakk  —  Iqnoranck  of 

Racc  of  Purchaser. 

In  the  absence  of  fraud,  mistake  of  a 
vendor  of  a  lot  as  to  the  race  of  the  purchaser, 
be  being  a  nezro,  is  no  ground  for  rescission; 
the  fact  not  being  of  the  essence  of  tlie  contract 

flM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fS  35-^7;  Dec  Dig.  i 
31.*] 

Department  1.  Appeal  from  Superior 
Court  King  County;  A.  W.  Frater,  Judge. 

Action  by  David  Cole  against  the  Hunter 
Tract  Improvement  Company.  Decree  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Hughes,  McMlcken,  Dovell  &  Ramsey,  for 
appellant  Andrew  B.  Black,  for  respond- 
ent 

PARKER,  J.  This  is  a  suit  to  enforce 
specific  performance  of  a  contract  for  the 
purchase  of  real  property.  A  trial  resulted 
in  a  decree  of  specific  performance  In  the 
plaintifTs  favor,  and  the  defendant,  has  ap- 
pealed therefrom. 

The  facts  affecting  the  righte  of  the  par- 
ties may  be  summarized  as  follows :  The 
appellant  Is  the  owner  of  a  large  addition 
to  the  city  of  Seattle,  which  is  generally  re- 
garded as  high-class  residence  property. 
The  respondent  is  of  the  negro  race.  The 
appellant  claims,  and  introduced  evidence 
tending  to  show,  that  if  sales  of  lota  in  this 
addition  were  made  to  people  of  that  race, 
it  would  depreciate  the  value  of  the  addi- 
tion as  residence  property,  and  result  In 
material  loss  to  appellant  and  that  for  that 
reason  appellant  has  refrained  from  sellinic 
to  negroes.     In  1907  appellant  entered  Into 
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a  contract  tor  the  sale  of  one  of  tlie  lots 
to  respondent  The  contract  was  executed 
by  appellant  by  Its  president  and  secretary, 
and  was  executed  by  respondent,  by  A.  R. 
Black,  Us  agent  and  attorney.  Appellant 
did  not  know  that  respondent  was  a  negro 
until  after  all  payments  had  be«i  made 
upon  the  purchase  price,  and  he  was  en- 
titled to  a  deed  under  the  terms  of  the  con- 
tract, a  year  or  more  after  its  execution. 
There  Is  no  evidence  that  respondent  pur- 
posely concealed  from  appellant  that  he  was 
a  negro,  nor  that  he  knew  that  the  fact  of 
his  being  a  negro  would  have  Induced  the 
appellant  to  refrain  from  selling  him  the  lot. 
The  consummation  of  the  sale  in  respond- 
ent's behalf  by  others  was  evidently  be- 
cause of  the  fact  that  his  business  rendered 
It  more  convenient  to  have  the  matter  at- 
tended to  In  that  way.  We  may  also  add 
that  the  evidence  does  not  show  that  any  of 
the  persons  dealing  with  appellant  for  re- 
spondent knew  that  the  fact  of  his  being  a 
negro  would  have  Induced  appellant  to  re- 
frain from  selling  him  the  lot  Upon  discov- 
ering that  respondent  was  a  negro,  appellant 
offered  to  refund  to  him  the  purchase  mon- 
ey, with  Interest,  and  refused  to  give  him 
a  deed,  upon  the  sole  ground  that  he  was  a 
negro,  and  that  appellant  did  not  know  that 
fact  at  the  time  the  contract  was  made,  nor 
until  after  the  purchase  price  was  paid. 

The  substance  of  appellant's  contention  is 
that  these  facts  show  such  a  mistake  on  its 
part  as  will  entitle  It  In  equity  to  rescind 
this  contract  and  avoid  specific  perform- 
ance thereof.  We  cannot  agree  with  this 
contention.  It  seems  to  us  that  this  mis- 
take Is  not  of  the  essence  of  the  contract. 
It  may  have  to  do  with  the  motive  of  ap- 
pellant In  making  sales  of  lots  in  the  addi- 
tion ;  but  we  are  unable  to  see  how,  in  prin- 
ciple, this  mistake  difTers  from  a  mistake  In 
value  of  a  thing  which  may  be  the  subject 
of  a  sale.  It  is  not  claimed  that  there  was 
any  fraud  In  this  transaction.  Of  course, 
there  could  not  be,  because  both  parties  were 
Ignorant  of  facts  which  would  have  Induced 
appellant  not  to  make  the  sale.  Both  par- 
ties were  not  ignorant  of  the  same  facts,  it 
Is  true;  but  appellant  not  knowing  that  re- 
spondent was  a  negro,  and  respondent  not 
knowing  that  such  fact  would  influence  ap- 
pellant not  to  make  the  sale.  It  is  the  same 
In  effect  as  If  they  were  both  ignorant  of 
some  single  fact  affecting  appellant's  motive 
— such,  for  instance,  as  both  being  ignorant 
of  and  mistaken  as  to  the  real  market  value 
of  the  lot.  If  there  Is  any  difference  here 
as  to  the  obligation  resting  upon  the  re- 
spective parties  to  Inform  themselves  as  to 
the  facts  which  would  induce  appellant  not 
to  make  the  sale,  it  would  seem  more  Just 
to  require  appellant  to  inform  itself  as  to 
the  race  of  respondent  than  to  require  re- 
spondent to  Inform  himself  as  to  appellant's 


desire  not  to  sell  to  ue^oes.  Appellant  cer- 
tainly had  more  reason  to  pay  attention  to 
facts  affecting  its  own  motives  than  re- 
spondent had  to  suppose  that  such  motives 
would  be  affected  by  the  mere  fact  that  be 
was  a  negro. 

It  may  well  be  argued  that  there  was  no 
mistake  on  the  part  of  appellant  as  to  the 
person  of  respondent  There  was  no  mis- 
take as  to  his  ability  to  perform  his  con- 
tract, but  only  as  to  his  color,  which  in 
no  way  affected  the  rights  of  either  party, 
as  expressed  by  the  terms  of  this  written 
contract.  While  respondent's  color  would 
have  induced  appellant  not  to  make  the  sale, 
had  it  known  that  fact,  that  was  not  of  the 
essence  of  the  contract,  but  related  to  a  sup- 
posed Influence  that  such  a  contract  would 
have  upon  other  Interests  of  appellant  It 
seems  to  us  that  this  mistake  does  not  come 
as  near  being  related  to  the  rights  of  the 
parties  under  the  contract  as  a  mistake  In 
the  value  of  the  thing  sold  would,  and  it 
seems  clear  that  a  mistake  of  that  nature,  in 
the  absence  of  fraud,  with  the  parties  stand- 
ing at  arm's  length,  would  not  entitle  either 
party  to  rescind.  Sankey's  Executors  v. 
First  National  Bank,  78  Pa.  48;  Dambmann 
V.  Schulting,  75  N.  Y.  65;  Stetthelmer  v. 
Kllllp,  75  N.  Y.  282;  Comer  v.  Oranniss,  75 
Ga.   277. 

We  have  not  had  any  decisions  of  the 
courts  called  to  our  attention  involving  a 
mistake  of  this  exact  nature;  but  we  think 
the  cases  above  cited  are  applicable  to  the 
principle  here  Involveu.  We  are  of  the  opin- 
ion that  the  decree  ot  the  learned  trial  court 
should   be  afiirmed. 

It  is  so  ordered. 

RUDKIN,  C.  J.,  and  MOUNT,  GOSE,  and 
FULLEBTON,  JJ.,  concur. 


($1  Wtwh.  331) 

HALL  V.  NORTHWEST  LUMBER  CO. 

(Supreme  Court  of  Washington.    Dec.  27, 1910.) 

1.  Masteb  and  Sebvant  (§  288*)— Injuries- 
Actions— JuBV  Question— Negligence. 
In  bringing  logs  from  the  woods  and  load- 
ing them  on  cars  defendant  lumber  company 
used  a  wire  cable  running  from  the  woods  to 
the  loading  place,  to  which  was  attached  a 
"skidder,"  which  held  the  logs  while  tliey  were 
drawn  to  the  loading  place,  and  the  apparatus 
used  for  loading  the  logs  consisted  of  a  pulley 
through  which  a  wire  cable  ran  to  which  was 
attached  a  pair  of  hooks  which  were  fastened 
into  the  log,  which  was  lifted  onto  the  cars  by 
a  pull  on  the  cable  by  a  steam  winch.  Plain- 
tiff was  directed  by  his  foreman  to  attach  the 
hooks  to  a  log  some  40  feet  in  length,  which  lay 
somewhat  back  from  the  pulley,  and  in  line 
with  the  sliidder,  and  was  ^oing  to  do  so  when 
he  noticed  the  skidder  coming  from  the  woods, 
when  he  hurriedly  fastened  the  hooks  to  the 
log,  and  was  attempting  to  escape  when  the 
foreman  signaled  to  have  the  log  pulled,  which 
was  done  somewhat  quickly,  and  the  log  instead 
of  pulling  straight  out  as  was  expected,  caught 
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on  a  itnmp,  caiuins  the  other  end  to  swing 
around  ana  strike  plaintiff.  Held  that,  wheth- 
er the  foreman  wag  negligent  in  not  foreseeing 
that  the  log  might  swing  around  and  strike 
plaintiff,  so  as  to  make  it  bis  duty  to  have  wait- 
ed until  plaintiff  was  out  of  the  wa;  before  sig- 
naling for  the  log  to  be  hoistedj  was  for  the 
jury  in  an  action  for  plaintiffs  injuries. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  1032,  1033;  Dec.  Dig.  | 
288.*] 

2.  Master  and  Servant  (i  190*)— Maoteb's 
LiAsruTT — NsouoENCE    of'  Sufebintend- 

ENT. 

The  work  of  loading  the  logs  with  the  ap- 
paratus used  was  such  as  to  require  supervision, 
BO  that  the  employer  was  liable  for  injuries 
caused  by  the  negligence  of  the  foreman  select- 
ed by  it  to  supervise  the  loading. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  IS  44»-A74;  Dec.  Dig.  | 
190.*] 

3.  Master  and  Servant  ({  185*)— Master's 
Liabiutt  roB  Neouoence  of  Sofbbin- 
tkrdent. 

Where  an  employer  reserves  the  right  to 
superintend  and  direct  the  work  of  employes, 
he  is  liable  for  the  negligent  performance  of  the 
duty  of  superintendence,  whether  it  is  under- 
taken by  himself  personally  or  one  employed  by 
him  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  If  385-421;  Dec.  Dig.  | 
185.*] 

4.  TbIAL    ({    143*)— JUBT    QUESTIONfl  — CON- 

FLicTiNo  Evidence. 

A  disputed  question  of  fact  is  for  the  jury. 
[Eld.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  342,  343;    Dec.  Dig.  |  143.*] 

3w  Appeai.  and  Ebrob  ({  204*)— Objections- 
Admission  OF  Evidence. 

Error  cannot  be  predicated  in  the  Supreme 

Court  on  objections  to  the  admission  of  evidence 

not  made  in  the  trial  court. 
[EXI.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  |i  1258-1280;    Dec.  Dig.  t 

204.*] 

8.  Tbial  (S  287*)—In8tbxjctions— Requests. 

It  is  sufficient  if  requests  for  instructions 
be  given  in  substance;  it  not  heing  necessary 
that  the  very  language  of  the  instructions  be 
used. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  it  668-672;    Dec.  Dig.  §  267.*] 

7.  Tbial  (J  29*)- Conduct  of  Judqe. 

A  question  of  the  trial  court,  in  a  servant's 
Injury  action  against  a  corporation,  whether 
certain  counsel,  whose  names  appeared  on  the 
pleadings,  were  not  the  general  attorneys  for 
an  officer  of  defendant,  was  not  objectionable  as 
tending  to  inform  the  jury  that  others  of  de- 
fendant's counsel  were  regularly  employed  coun- 
sel of  a  surety  company;  such  an  inference  not 
being  justified  from  the  question. 

[EU.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  29.*] 

8.  Appeal  and  Ebkob  (|  1070*)— Harmless 
Ebbob— Reception  of  Vebdict. 

Though  it  was  only  necessary  for  the  trial 
court  to  ask  the  jurors  whether  the  verdict  re- 
turned was  their  verdict,  any  error  in  asking 
each  of  the  jurors  how  they  found  on  certain 
questions,  which  were  necessary  to  be  decided 
in  order  to  arrive  at  the  verdict  returned,  was 
not  so  prejudicial  to  defendant  as  to  require  a 
reversal  of  a  judgment  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  1070.*] 


9.  Daxaoes  a  132*)— EscESBivE  Damages— 
Pebsonal  Injdbies. 

The  femur  of  plaintitTs  left  leg  was  broken 
and  the  broken  bone  has  not  united,  though  two 
operations  have  been  performed  thereon,  in  on« 
of  which  the  broken  ends  of  the  bone  were  wir- 
ed together  and  the  medical  experts  differed  as 
to  the  probability  of  the  bone  ever  being  in  bet- 
ter condition.  Plaintiff  was  23  years  'of  age 
when  injured  and  was  rendered  incapable  of 
pursuing  any  calling  requiring  a  standing  posi- 
tion. Held,  that  a  verdict  tor  plaintiff  for 
$10,000  was  not  excessive. 

[Bd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  f|  37^-385;    Dec.  Dig.  f  132.*] 

10.  Costs  (|  186*)— Mileaoe. 

Mileage  may  be  properly  claimed  by  the 
successful  party  for  the  first  time  In  the  cost 
bill,  though  the  witnesses  did  not  make  claim 
therefor  to  the  clerk  when  reporting  their  daily 
attendance. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dee. 
tHg.  I  185.*] 

11.  Costs     ({    188*)  —  Disbuesemenbs— Wit- 
nesses—Intebpbeteb's  Fees. 

The  reasonable  fees  which  plaintiff  was 
compelled  to  pa^  for  interpreters  to  procure  the 
testimony  of  his  witnesses  are  taxable  as  a 
part  of  his  disbursements  upon  recovery  by  him. 
[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  i  659;   Dec.  Dig.  {  188.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County ;  Wilson  R.  Gay,  Judge. 

Action  by  John  Hall  against  the  North- 
west Lumber  Company.  From  a  Judgment 
tor  plalntlS,  defendant  appeals.    Affirmed. 

John  P.  Hartman  and  Byers  &  Byers,  for 
appellant  Brady  &  Rummens,  for  respond- 
ent. 

FULIjERTON,  J.  The  respondent  vms  In- 
jured while  employed  in  the  logging  camp  of 
the  appellant,  and  brought  the  present  action 
to  recover  therefor.  There  Is  no  substantial 
dispute  In  the  record  as  to  the  cause  of  the 
accident.  The  appellant  was  engaged  in 
bringing  logs  in  from  the  woods  and  loading 
them  on  cars.  In  the  operation  it  made  use 
of  two  distinct  apparatuses,  the  Qrst  of  which 
was  known  as  a  Lldgerwood  skldder.  This 
consisted  of  a  wire  cable  stretched  from  the 
loading  place  into  the  woods  over  which  was 
operated  the  skldder  proper;  tbe  skldder  be- 
ing a  couple  of  sheave  wheels  fastened  In  a 
frame  in  such  a  manner  as  to  roll  on  the 
wire  cable  while  carrying  a  weight  swinging 
below.  The  method  of  drawing  logs  in  from 
tbe  woods  was  to  fasten  one  end  onto  the 
skldder,  hoist  it  up  sufficiently  high  to  clear 
obstructions,  and  then  draw  it  in  to  the  load- 
ing place  by  means  of  a  cable  operated  by  a 
steam  winch.  The  second  apparatus  was 
used  for  loading  the  logs.  It  consisted  of  a 
pulley  fastened  to  supports  directly  over  the 
railway  track,  through  which  was  run  a  wire 
cable  leading  from  the  drum  of  another 
steam  winch.  The  end  of  the  cable  passing 
through  the  pulley  was  fastened  to  a  pair  of 
hooks  locally  known  as  tongs.  These  tongs 
would  be  fastened  into  a  log  which  would  be 
lifted  from  the  ground  onto  the  railway  cars 
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by  meane  of  a  pull  on  tbe  cable  by  the  steam 
Wlncli.  The  loading  crew  consisted  of  tlie 
wincbman,  the  loader,  and  tbe  tong  tender; 
It  being  the  dnty  of  tbe  last  named  to  fas- 
ten tbe  tongs  Into  the  logs  preparatory  to 
lifting  them  onto  the  cars.  The  work  of  the 
logging  camp  was  under  tbe  direction  of  one 
Pan  Williams,  and  on  the  day  of  tbe  injury 
he  was  superintending  the  loading  of  the 
cars.  After  two  cars  had  been  loaded  and 
the  third  one  almost  finished,  Williams  di- 
rected the  respondent  to  bitch  on  to  a  log 
some  40  feet  in  length,  that  lay  some  little 
distance  back  from  the  overhead  pulley  in  the 
line  of  the  path  of  the  skidder  that  brought 
the  logs  In  from  tbe  woods.  The  respondent 
gathered  up  the  tongs  and  proceeded  towards 
the  log  pointed  out,  and  had  nearly  reached 
it,  when  be  noticed  the  skidder  coming  in 
from  tbe  woods  dragging  a  log.  It  was  al- 
most upon  him  and  he  hurriedly  fastened  the 
tongs  and  sought  to  escape  by  running  in  the 
direction  of  the  railroad  track,  at  right  an- 
gles to  the  track  of  tbe  approaclilng  log. 
Just  as  be  started  Williams  gave  the  signal 
to  paU  away  on  the  log  to  which  the  tongs 
were  hooked.  Tbe  wtnchman  obeyed  the  sig- 
nal, starting  the  log  somewhat  quickly.  In- 
stead of  tbe  log  pulling  straight  out  as  was 
expected,  the  front  end  caught  on  a  stump, 
which  caused  tbe  other  end  to  swing  around 
in  the  direction  the  respondent  was  endeav- 
oring to  make  bis  escape.  Tbe  log  struck 
him  before  he  could  get  beyond  its  reach; 
tbe  blow  breaking  the  femur  of  his  left  leg 
and  otherwise  injuring  him.  At  ftte  trial  the 
Jury  returned  a  verdict  In  bis  favor  for  $10,- 
000,  and  Judgment  was  entered  for  this  sum. 
This  appeal  was  taken  therefrom. 

Tbe  assignments  of  error  first  to  be  notic- 
ed relate  to  the  snffldency  of  the  evidence; 
it  being  contended  that  the  evidence  fails  to 
show  any  negligence  on  the  part  of  tbe  ap- 
pellant which  was  the  proximate  cause  of  tbe 
injury.  But  we  think  negligence  was  clear- 
ly shown.  It  lies  in  the  foreman's  act  of 
starting  tbe  haul  on  the  log  before  tbe  re- 
spondent was  out  of  the  zone  of  danger.  No 
donbt.  It  was  the  foreman's  desire  to  get  the 
log  out  of  the  way  of  the  incoming  log 
brought  by  the  skidder,  but  from  its  position 
he  ought  to  have  foreseen  that  it  was  liable 
to  catch  upon  some  one  of  the  intervening 
stumps,  and  swing  around  to  one  side  or  the 
other.  Common  prudence  dictated  that  he 
shonld  have  waited  until  the  respondent  was 
clear  of  the  swinging  end.  At  least,  these 
were  questions  for  the  Jury,  and  were  prop- 
erly submitted  to  them  by  tbe  court 

Bat  It  is  said  that  it  was  no  duty  of  the 
master  to  superintend  the  work  in  which  the 
respondent  was  engaged,  and  hence  when  the 
foreman  undertook  to  direct  the  work  his 
acts  were  but  those  of  a  fellow  servant,  for 
wbidi  the  master  is  not  liable.  But  the  work 
was  of  such  a  character  as  to  require  con- 
cert of  action  on  the  part  of  the  several 
workmen  engaged  in  its  performance,  and 


could  not  proceed  with  any  degree  of  efiideu- 
cy  without  the  immediate  and  direct  super- 
visipn  of  some  one.  When  the  master  there- 
fore took  the  burden  upon  itself  of  selecting 
such  a  supervisor,  It  became  responsible  for 
tbe  acts  of  the  person  so  selected,  and  if  he 
performed  his  duties  negligently.  It  became, 
responsible  to  any  one  injured  by  such  neg- 
ligent performance.  Anderson  v.  Globe  Nav- 
igation Co.,  57  Wash.  502,  107  Pac.  376;  Bn- 
gelking  V.  Spokane,  110  Pac.  25;  Olson  v. 
Erlckson,  53  Wash.  461,  102  Pac  400. 

What  might  have  been  the  rule  had  the 
master  employed  the  men  and  directed  them 
to  do  the  work  required  in  any  manner  they 
saw  fit,  and  they  had  chosen  their  own  su- 
pervisor, we  need  not  inquire.  But  where 
the  master  employs  the  men  as  laborers 
merely,  reserving  to  himself  the  right  to  su- 
perintend and  direct  their  work  and  tbe 
manner  in  which  they  shall  perform  tbe  work, 
he  becomes  liable  for  a  negligent  perform- 
ance of  tbe  duty  of  superintendence,  no  mat- 
ter whether  be  undertakes  to  perform  the 
duty  Individually  or  intrusts  It  to  another. 
In  such  a  case  the  person  so  selected  is  tbe 
master's  representative,  not  tbe  representa- 
tive of  tbe  servants. 

It  la  next  insisted  that  the  respondent  was 
guilty  of  contributory  negligence.  It  is  as- 
sumed that  the  tongs  were  not  placed  in  a 
proper  position  upon  the  log  it  was  intend- 
ed to  haul,  and  that  tbe  accident  was  the 
result  of  their  Improper  placement  Butthlsr 
was  a  disputed  question,  and  as  such,  for  the 
Jury. 

The  appellant  next  objects  that  certain  X- 
ray  photographs  of  the  respondent's  injured 
leg  were  admitted  in  evidence  without  suffi- 
cient Identification.  But  an  examination  of 
tbe  objection  made  by  counsel  to  their  In- 
troduction, made  at  the  time  they  were  of- 
fered, does  not  include  this  specific  objection. 
They  were  clearly  admissible  as  against  the 
objections  made  to  their  Introduction,  and  er- 
ror cannot  be  predicated  in  this  court  on  ob- 
jections not  suggested  to  the  trial  court. 

It  is  further  objected  that  the  court  erred 
in  refusing  to  give  certain  instructions  re- 
quested by  the  appellant.  On  the  trial  of 
the  cause  it  was  sought  to  show  in  defense- 
of  the  respondent's  action  that  one  Dan  Wil- 
liams, and  not  the  appellant  was  operating 
the  logging  camp  In  which  the  respondent 
was  injured,  and  that  he,  if  any  one,  was  re- 
sponsible for  any  injury  received  by  the  ap- 
pellant. Certain  instructions  were  asked  pre- 
senting this  question  to  tbe  Jury,  which  the- 
court  gave  in  a  modified  form.  The  modifi- 
cation consisted  in  stating  more  fully  to  the 
Jury  the  matters  to  be  considered  by  them  in 
arriving  at  .their  verdict,  than  were  contain- 
ed In  the  requested  instructions.  But  we  find' 
nothing  in  the  modification  made  that  is  im- 
proper. The  appellant's  contention  was  ful- 
ly and  fairly  presented.  This  satisfied  the 
rule.  As  we  have  often  said,  it  is  not  neces- 
sary that  the  court  give  to  the  Jury  a  re-  . 
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quested  Instruction  in  the  language  in  which 
it  is  presented ;  it  is  sufficient  If  the  instruc- 
tion is  given  In  substance. 

The  appellant  complains  that  it  was  pre- 
vented from-  having  a  fair  trial  because  of 
certain  remnrlo  made  by  the  judge  during 
the  course  of  the  trlaL  But  an  examination 
of  the  record  leading  up  to  them  convinces 
us  that  they  could  not  have  been  prejudicial. 
They  were,  with  the  exception  of  one  or  two 
instances,  pertinent  to  the  matter  under  cou- 
sideration;  the  only  fault  that  can  be  found 
with  them  being  that  they  were  couched  in 
language  somewhat  redundant  and  not  at  all 
times  very  well  chosen.  Those  that  seem  to 
have  no  pertinency  to  the  particular  matter 
In  hand  seem  to  us  also  to  be  without  prej- 
udice. The  one  thought  to  be  most  flagrant 
being  a  question,  aslcing  if  certain  counsel, 
whose  names  appeared  on  the  pleadings,  were 
not  the  general  attorneys  for  an  officer  of 
the  appellant  This  is  thought  to  be  prej- 
udicial, because  certain  other  attorneys  who 
appeared  for  the  appellant  were  regularly 
employed  counsel  of  a  surety  company,  and 
that  the  inquiry  tended  to  malce  that  fact 
known  to  the  jury ;  but,  clearly,  there  is  no 
justification  for  this  inference. 

On  polling  the  jury  after  they  had  return- 
ed their  verdict,  the  trial  judge  inquired  of 
each  juror  not  only  concerning  the  verdict 
returned,  but  how  he  found  on  certain  ques- 
tions presented  necessary  to  be  passed  upon 
in  order  to  arrive  at  the  verdict  returned. 
It  is  complained  that  this  was  error,  but  we 
think  otherwise.  It  was  perhaps,  unneces- 
fnry  to  ask  the  several  jurors  anything  more 
than  the  single  question,  "Is  this  your  ver- 
diet?"  but  it  could  not  be  so  far  prejudicial 
to  the  appellant  as  to  require  a  reversal  to 
make  additional  Inquiries.  Norman  v.  Hop- 
per, 38  Wash.  415,  80  Pac.  551. 

It  is  objected  that  the  verdict  Is  excessive. 
It  is  large,  but  the  respondent's  injuries  are 
great.  There  tms  been  no  union  of  the  bro- 
ken bone,  although  he  has  submitted  to  two 
operations,  one  of  which  consisted  in  wiring 
the  ends  of  the  bone  together  in  an  effort  to 
make  them  unite,  and  the  experts  differed  as 
to  the  probability  of  Its  ever  being  in  any 
better  condition  than  it  now  is.  Moreover, 
the  respondent  was  only  23  years  of  age 
when  the  injury  occurred,  and  is  incapacitat- 
ed from  pursuing  any  pursuit  in  life  that  re- 
quires a  standing  position.  Under  these  cir- 
cumstances we  cannot  think  the  verdict  ex- 
cessive. 

The  court  allowed  as  disbursements  cer- 
tain mileage  for  witne.sses  who  did  not  make 
a  claim  for  the  same  to  the  clerk  when  re- 
porting their  daily  attendance,  and  certain 
fees  paid  an  interpreter.  The  statute  relat-. 
ing  to  the  necessity  for  claiming  mileage  in 
order  to  enable  a  party  to  recover  the  same 
is  somewhat  obscure,  but  we  think  it  may 
properly  be  claimed  for  the  first  time  in  the 


cost  bill.  The  fees  of  the  Interpreter,  in  so 
far  as  they  were  reasonable,  were  clearly 
tiixable  as  part  of  the  respondent's  dlsborse- 
ments.  He  was  compelled  to  pay  them  in 
order  to  obtain  the  testimony  of  his  witness- 
es, and  has  a  right  to  their  return. 
'The  judgment  is  affirmed. 

RUI>KIN.  C.  J.,  and  GOSE,  PARKER,  and 
MOUNT,  JJ.,  concur. 

(61  Waah.  28}) 
INGALLS  et  nx.  v.  EASTMAN. 

(Supreme  Court  of  Washington.     Dec.  21, 
1910.) 

HionwATS  (J  155*)— Obstbuctionb— Speciai. 

Injury. 

Plaintiff  used  a  highway  twice  a  day  to 
reach  a  tract  farmed  by  him  from  the  tract  on 
which  he  resided.  In  consequence  of  an  ol>- 
struction  of  the  highway,  he  wag  required  to 
travel  atx)ut  twice  the  distance  each  trip,  and 
the  closed  highway  had  the  better  grade.  HM. 
that  he  sustained  special  damaee,  and  could 
sue  under  Rem.  &  Bal.  Code,  H  943,  944.  8316, 
declaring  that  the  obstruction  of  a  highway  is 
a  nuisance  for  wiiich  a  person  specially  injured 
thereby  may  sue. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §1  432-436;   Dec.  Dig.  |  155.»J 

Department  1.  .  Appeal  from  Superior 
Court,  Yakima  County ;    E.  B.  Preble,  Judge. 

Action  by  W.  D.  Ingalls  and  wife  agahist 
George  W.  Eastman.  From  a  judgment 
for  defendant,   plaintiffs  appeal.     Reversed. 

Frank  A.  Luse,  for  appellants. 

GOSE,  X  The  plaintiffs  are  the  owners 
of  a  part  of  the  N.  W.  %  of  the  N.  E.  % 
of  section  28,  and  of  the  N.  W.  %  of  the 
N.  E.  %  of  section  34,  township  13  N., 
range  18  B.,  in  Yakima  county.  They  reside 
upon  the  former  tract,  and  farm  both  pieces 
of  land.  There  is  a  public  highway  leading 
directly  from  their  residence  to  their  land 
in  section  84.  About  six  months  before  the 
commencement  of  the  action,  the  defendant 
obstructed  the  highway  by  building  a  wire 
fence  across  it  In  addition  to  the  facts 
stated,  the  complaint  alleges  that  the  de- 
fendant will  continue  to  maintain  the  ob- 
struction unless  required  to  abate  It  by  a 
judicial  order,  that  the  plaintiffs  go  from 
their  home  to  the  land  in  section  34  at  least 
twice  each  day,  that  they  have  made  more 
than  300  round  trips  since  the  creation  ot 
the  obstruction,  that  owing  to  the  obstruc- 
tion they  hare  been  compelled  to  travel 
about  twice  the  distance  upon  each  trip, 
and  that  the  closed  highway  has  the  better 
grade.  A  demurrer  was  interposed  to  the 
complaint,  raising  two  questions:  (1)  That 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action ;  and  (2)  that 
the  court  has  no  jurisdiction  of  tlie  subject- 
matter  or  the  parties.  From  a  judgment 
sustaining  the  demurrer,  and  dismissing  the 
action,  the  plaintiffs  have  appealed. 
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It  is  apparent  that  the  appellants  suffer 
a  special  damage  beyond  that  suffered  by 
the  general  public,  and  that  their  proper^ 
is  injuriously  affected  and  their  personal 
enjoyment  lessened,  within  the  meaning  of 
the  statute..  See  Rem.  &  Bal.  Code,  fj  943, 
OH,  and  8316.  The  question  presented  by 
the  demurrer  has  recently  received  careful 
consideration  by  this  court  Sbolin  y.  Ska- 
mania Boom  Ck>.,  66  Wash.  303,  106  Fac. 
632.  Under  the  view  there  announced,  the 
complaint  states  a  cause  of  action.  No 
brief  has  been  filed  on  behalf  of  the  re- 
spondent The  coui-t  had  Jurisdiction  of 
the  subject-matter  and  the  parties,  and 
erred  in  sustaining  the  demurrer.  The  order 
sustaining  the  demurrer  was  entered  before 
the   opinion  in   tbe   Sholin   Case   was  filed. 

The  Judgment  is  reversed  for  further  pro- 
ceedings. 

RUDKIN,  O.  J.,  and  FULLBRTON, 
MOUNT,  and  PARKER,  JJ.,  concur. 


(d  Waab.  iMM) 

LEWIS  V.  HILL  et  al. 
(Supreme  Court  of  Washington.    Dec.  21,  1910.) 

L  Tbusts  (§  198*)— PuBCHASE  BY  Tbubtee  of 

Tbust  Pbopebtt. 

While  a  trustee  cannot  purchase  or  deal  in 
the  trust  property  for  bis  own  benefit  or  on  his 
own  behalf,  such  a  purchase  is  not  absolutely 
void,  and  may  be  confirmed  directly  by  the  par- 
ties interested  or  by  long  acquiescence  or  the 
absence  of  an  election  to  avoid  the  conveyance 
after  the  facts  are  known  by  tbe  cestui  que 
trust. 

[Bd.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  ig  258-265;  Dec.  Dig.  !  198.*] 

2.  ExECirroBS  and  Administbatobs  (|  380*)— 

PUBCHASE      BT     ADHINISTBATOB  —  ACQUIB»- 

CENCE  BY  Devisee— Settino  Aside  Same. 
A  devisee  who  acquiesced  in  a  plan  for  the 
purchase  by  creditors  of  a  sufficient  portion  of 
tbe  estate  to  satisfy  their  claims,  and  who  with 
knowledge  of  all  tbe  facts  failed  to  object  to  tbe 
acquisition  by  tbe  administrator  and  bis  wife  of 
certain  claims  at  a  discount,  and  their  subse- 
quent purchase  of  part  of  the  property  pursuant 
to  the  plan,  which  was  beneficial  to  the  estate, 
could  not,  after  for  four  years  failing  to  object, 
complain  of  the  administrator's  purchase. 

(Bd.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  S  1645;  Dec.  Dig.  § 
380.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;   Mitchell  Oilliam,  Judge. 

Suit  by  William  H.  Lewis,  as  executor  and 
trustee,  under  the  last  will  and  testament  of 
Alice  S.  Hill,  deceased,  against  William  Cur- 
tis Hill  and  another.  From  a  decree  dis- 
missing their  cross-complaint,  defendants  ap- 
peal.   Affirmed. 

Philip  Tindall  and  Thomas  C.  Bradley,  for 
appellants.  Harold  Preston  and  Leander  T. 
Turner,  for  respondent. 

PARKBR,  3.  This  suit  was  instituted  by 
the  plaintiff  for  the  purpose  of  obtaining  a 
decree  of  the  superior  court  for  King  coun- 


ty, settling  his  account  as  executor  and  trus- 
tee under  the  last  will  and  testament  of  Alice 
S.  BUI,  deceased,  and  discharging  him  from 
tbe  obligations  of  that  trust  The  Issues  here 
involved  arise  upon  the  cross-complaint  of 
William  Curtis  Hill  and  James  Marshall  Hill, 
sons  of  Alice  S.  Hill,  deceased,  wherein  they 
allege  certain  acts  of  tbe  plaintiff  to  have 
been  unlawful  and  fraudulent,  resulting  in 
loss  to  Alice  S.  Hill  and  her  estate.  These 
acts,  which  we  will  notice  later,  all  occurred 
during  the  lifetime  of  Alice  S.  HUl,  while  the 
plaintiff  was  administrator  of  tbe  estate  of 
William  C.  Hill,  the  deceased  husband  of 
Alice  S.  HUl.  Most  of  the  acts  complained 
of  occurred  in  the  administration  of  that  es- 
tate, while  others  occurred  In  personal  deal- 
ings between  the  plaintiff  and  Alice  S.  Hill. 
The  sulietance  of  the  complaint  is  that  the 
plaintiff  has  withheld  from  the  estate  of 
AUce  S.  HUl  certain  property,  or,  ratber,  the 
proceeds  thereof,  acquired  by  blm  and  his 
wife  durhig  the  Ufetime  of  Alice  S.  Hill, 
which  she  and  her  estate  became  equitably 
entitled  to.  It  is  this  property  that  the  cross- 
complainants  seek  to  have  the  plaintiff  ac- 
count for,  as  a  part  of  his  trust  under  the 
will  of  AUce  S.  Hill,  deceased.  At  the  con- 
clusion of  the  evidence  in  behalf  of  the  cross- 
complainants  the  trial  court,  upon  motion  of 
counsel  for  the  plaintiff,  dismissed  the  cross- 
complaint  and  denied  tbe  relief  prayed  for, 
upon  the  ground  that  the  evidence  was  not 
sufficient  to  support  the  claims  made  against 
the  plaintiff  by  the  cross-complainants.  EYom 
this  disposition  of  their  claims,  WiUiam  Cur- 
tis HUl  and  James  Marshall  HUl  have  ap- 
pealed to  this  court 

WUliam  Curtis  HiU,  the  husband  of  Alice 
S.  Hill,  died  In  the  year  1890,  leaving  prop- 
erty in  the  state  of  Washington.  He  left  a 
wlU,  making  his  widow,  AUce  S.  HIU.  his 
sole  devisee,  but  failed  to  mention  any  of 
his  chUdren  therein,  and  for  that  reason  the 
will  was  declared  void  by  this  court  as  to 
the  children.  HUl  v.  HiU,  7  Wash.  409,  35 
Pac.  360.  Mrs.  Hill  coutinued  to  administer 
her  deceased  husband's  estate  untU  June, 
1895,  when  she  resigned  and  the  respondent, 
WilUam  H.  Lewis,  was  appointed  adminis- 
trator in  her  place,  by  the  superior  court  for 
King  county.  The  admlnlstratlou  of  that  es- 
tate was  brought  to  a  close  on  February  1, 
1904,  when,  by  the  usual  court  proceedings, 
final  settlement  and  distribution  was  decreed, 
and  an  order  entered  discharging  respondent 
as  administrator.  Thereafter,  on  August  9, 
1904,  Alice  8.  HIU  died  at  Washington,  D.  C, 
where  she  had  been  living  for  some  years 
previous,  leaving  property  in  the  state  of 
Washington.  She  left  a  will,  giving  certain 
specific  property  to  each  of  her  children ;  and 
giving  the  residue,  being  by  far  the  larger 
part  of  her  property,  to  the  respondent  WU- 
liam H.  Lewis,  in  trust  for  her  chUdren,  and 
naming  him  as  executor  of  her  wUl.    We  are 
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not  here  concerned  wltta  the  detailed  provi- 
sions of  tbls  trust  nor  witli  the  execution  of 
those  provisions,  since  no  question  is  raised 
relative  thereto.  The  controversy  here  in- 
volved has  to  do  with  matters  occurring  be- 
fore the  death  of  Alice  S.  Hill,  and  presents 
the  question  of  whether  or  not  respondent 
has  brought  into  this  trust  estate  all  of  the 
property  which  In  equity  belongs  there. 
Learned  counsel  for  appellants,  in  their  brief, 
state  the  theory  upon  which  they  are  pro- 
ceeding as  follows:  "The  estate  of  Alice  S. 
Hill  may,  for  the  purposes  of  this  suit,  be 
regarded  as  the  successor  of  the  estate  of 
her  husband,  William  C.  Hill,  deceased.  The 
theory  upon  which  the  cross-plalntWt  Wil- 
liam Curtis  Hill  and  the  intervener  James 
Marshall  Hill  have  raised  the  issues  involved 
in  this  appeal  is  that  plaintiff,  while  admin- 
istrator of  the  estate  of  William  C.  Hill,  de- 
ceased, wrongfully  appropriated  to  his  wife 
property  and  funds  belonging  to  that  estate 
and  that  he  defrauded  their  mother  of  prop- 
erty and  of  the  proceeds  of  other  property 
which  belonged  to  her  as  the  beneficiary  of 
that  estate.  The  relief  sought  is  the  restora- 
tion to  Mrs.  Hill's  estate  of  that  property 
and  of  the  proceeds  of  such  as  has  been 
sold." 

At  the  time  of  the  death  of  William  C.  Hill 
in  1800,  he  and  Alice  S.  Hill  bad  eight  chil- 
dren: The  two  sons,  who  are  these  appel- 
lants; a  daughter,  Elizabeth,  who  afterwards 
became  the  wife  of  respondent;  and  five  oth- 
er daughters.  As  these  chUdren  became  of 
age,  all  except  the  youngest  daughter  deed- 
ed to  their  mother,  Alice  S.  Hill,  their  inter- 
est in  their  father's  estate;  and  the  young- 
est" daughter  becoming  of  age  after  the  moth- 
er's death  deeded  to  respondent  her  interest 
in  her  father's  estate,  in  compliance  with  a 
provision  in  the  will  of  the  mother,  as  a  con- 
dition to  that  daughter  receiving  certain  ben- 
efits under  that  will.  Therefore,  since  these 
appellants  are  claiming  rights  against  re- 
spondent only  as  residuary  legatees  under 
their  mother's  will,  we  are  to  .deal  with  this 
controversy  as  If  it  was  being  waged  between 
their  mother,  Alice  S.  Hill,  and  respondent 
and  as  if  no  one  but  Alice  S.  Hill  and  the 
creditors  of  the  estate  of  her  husband,  Wil- 
liam C  Hill,  had  any  Interest  whatever  in 
that  estate  at  the  time  of  the  doing  of  the 
things  by  respondent,  which  are  complained 
of  by  appellants.  This  brings  us  to  a  con- 
sideration of  those  acts  and  the  question  of 
the  alleged  violation  of  Mrs.  Hill's  rights 
thereby. 

In  the  course  of  the  administration  of  the 
estate  of  William  C.  Hill  by  respondent  as 
administrator,  the  title  to  a  considerable  por- 
tion of  the  property  thereof  passed  to  Eliza- 
beth Hill  Lewis,  the  wife  of  respondent.  The 
greater  portion  of  the  property  so  passing  to 
Mrs.  Lewis  was  taken  In  trust  for  her  moth- 
er, Alice  S.  HIU.  and  the  remainder  of  It 
was  taken  in  her  own  right    The  hitter  is 


the  source  of  this  controversy,  and  the  story 
of  its  bringing  about  is  in  substance  as  fol- 
lows: From  the  time  of  the  appointment  of 
respondent  as  administrator  of  the  estate  of 
William  C.  HUl  in  1895  until  the  faU  of  1899 
that  estate  was  embarrassed  by  the  impor- 
tunities of  creditors,  and  was  In  a  condition 
bordering  upon  insolvency.  The  total  of  the 
estate's  obligations  was  near  the  amount  of 
the  appraised  value  of  its  property.  In  1899 
the  estate  was  indebted  upon  claims  of  cred- 
itors and  for  taxes  as  follows: 

Alice  S.  Hill  (preferred  claim) |18.487  29 

Alice  S.  Hill 25.332  55 

Sch wabacher  Brothers 8.450  00 

John  Thomas 5,9'20  00 

William  Knight  5,472  00 

John  I^asure 5,472  00 

J.  H.  Parsons 1,720  00 

Taxes:  The  larger  part  of  which 
were  delinquent  for  several  years 
past,  and  to  which  statutory  pen- 
alties and  interest  bad  attached; 
but  if  paid  before  November  1, 
1899,  thereby  saving  the  remitted 
penalties  and  reduced  interest  un- 
der the  special  act  of  1899  (Laws 
1899,  p.  339),  amounted  to 27,923  22 

$98,777  OS 

There  was  also  due  upon  attorney's  and 
administrator's  fees  sufficient  to  make  the  to- 
tal indebtedness  of  the  estate  approximately 
$100,000.  The  administrator  had  made  re- 
peated efforts  since  his  appointment  in  1895 
to  sell  property  of  the  estate  to  raise  funds 
to  pay  Its  indebtedness,  but  had  been  unable 
to  do  80.  The  time  had  arrived  when  some- 
thing must  be  done  towards  the  liquidation 
of  the  Indebtedness  to  prevent  insolvency 
overtaking  the  estate.  The  special  act  of  the 
Legislature  of  1899  remitting  penalties  and 
reducing  Interest  upon  delinquent  taxes  if 
paid  before  November  1,  1899,  furnished  an 
additional  incentive  to  act  in  the  matter  be- 
fore that  time,  for  it  was  estimated  that  over 
$11,000  could  be  saved  in  the  item  of  taxes 
if  paid  before  that  time;  and  the  estate  could 
not  pay  them  except  through  a  sale  of  its 
property.  This,  of  course,  could  be  effected 
by  payment  direct  by  the  estate  from  the 
proceeds  of  a  sale,  or  by  the  purchasers  at 
such  sale  paying  them,  making  the  amount 
of  their  bids  accordingly.  In  either  event 
the  reduction  would  work  to  the  benefit  of 
the  estate  if  a  sale  could  be  consummated  In 
time  to  pay  the  taxes  before  November  1, 
1899.  Prompted  by  these  considerations,  lu 
the  summer  of  1899  tentative  arrangements 
were  made  with  all  the  creditors,  including 
Alice  8.  Hill,  to  sell  to  them  property  of  the 
estate  at  its  appraised  value  sufficient  in 
amount  to  satisfy  each  of  their  claims.  To 
accomplish  the  payment  of  the  claims  in  this 
manner  it  was  of  course  absolutely  necessary 
that  all  of  the  creditors  should  agree  to  such 
an  arrangement;  otherwise,  such  a  sale  would 
not  have  the  effect  of  a  cash  sale,  and  the 
possibility  of  some  of  the  creditors  being  un- 
lawftilly  preferred  would  not  be  avoided.    It 
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was  accordingly  planned,  Mrs.  Hill  and  all 
of  tbe  creditors  Joining  therein,  no  one  else 
baving  any  Interest  whatever  In  the  estate 
ao  far  as  concerns  this  Inquiry,  as  we  have 
already  noticed,  that  an  order  of  sale  of  the 
property  of  the  estate  for  tbe  payment  of  the 
debts  of  the  estate  should  be  obtained  from 
tbe  court  by  the  usual  proceedings,  and  at 
the  sale  to  be  made  in  pursuance  thereof 
there  should  be  bid  in  by  or  In  behalf  of 
each  creditor  a  sufficient  amount  of  the  prop- 
erty, at  its  appraised  value,  to  satisfy  their 
re6i)ectlve  claims;  thus  giving  the  sale  tbe 
effect  of  a  cash  sale.  Up  to  a  very  short 
time  before  the  consummation  of  tbe  sale, 
with  tbe  Ist  day  of  November  close  at  hand, 
it  was  supposed  that  all  of  tbe  creditors 
would  abide  by  this  arrangement  and  bid  for 
property  to  the  amount  of  their  respective 
claims;  but  Tbomas,  Knight  and  Leasure 
finally  declined  to  bid  and  satisfy  their  claims 
in  this  i]}anner.  Thereupon,  in  order  to  pro- 
ceed with  the  arrangement,  respondent  pur- 
chased for  his  wife,  Elizabeth  Hill  Lewis, 
these  claims,  and  she  bid  in  at  the  sale  suffi- 
cient property  at  its  appraised  value  in  her 
own  ri^ht  to  satisfy  these  claims,  as  there 
was  bid  In  by  or  in  behalf  of  all  other  cred- 
itors sufficient  property  to  satisfy  their  re- 
spective claims.  There  was  paid  to  Tbomas 
Knight,  and  Leasure  for  their  claims  approx- 
imately only  40  per  cent  of  their  face  value. 
This  and  the  use  of  the  claims  at  face  value 
to  purchase  the  property  constitute  the  prin- 
cipal acts  of  alleged  wrong  on  tbe  part  of 
respondent  It  is  quite  evident  from  this 
record  that  if  Thomas,  Knight,  and  Leasure 
bad  proceeded  with  the  original  arrangement 
and  bid  in  property  in  satisfaction  of  their 
claims,  as  was  done  by  or'  in  behalf  of  the 
other  creditors.  Instead  of  selling  their  claims 
to  Mrs.  Lewis,  and  she  taking  their  place, 
this  controversy  would  never  have  been  heard 
of.  It  appears  that-  Knight.  Thomas  and 
Leasure  were  finally  unwilling  to  take  prop- 
erty for  tbelr  claims  In  view  of  Its  uncer- 
tain value,  its  then  lack  of  marketableness, 
and  the  burden  of  raising  sufficient  cash  to 
pay  the  taxes  prior  to  November  1st  These 
were  the  risks  and  burdens  assumed  by  Mrs. 
Lewis,  and  for  which  she  was  compensated 
by  the  discount  in  the  purchase  of  the  claims. 
In  after  years  she  profited  considerably  by 
the  increase  of  tbe  value  of  this  property, 
and  this  is  the  principal  thing  that  appel- 
lants seek  to  compel  respondent,  her  hus- 
t>and,  to  account  for;  basing  their  conten- 
tion upon  the  theory  that  the  purchase  of  the 
claims  of  Knight,  Thomas,  and  Leasure  in 
this  manner  was  tn  law  a  fraudulent  specu- 
lation, by  the  respondent  as  administrator,  in 
claims  against  the  estate,  and  that  all  prof- 
its flowing  from  such  dealing  became  in  eq- 
uity the  property  of  the  estate.  We  do  not 
propose  to  discuss  the  technical  legal  duties, 
devolving  upon  an  administrator  relative  to 
Vtie  purchase  of  claims  against  the  estate  he 


is  administering,  or  relative  to  his  purchas- 
ing property  of  tbe  estate;  neither  do  we 
propose  to  discuss  the  somewhat  uncertain 
question  In  the  light  of  this  record,  of  wheth- 
er or  not  the  purchase  of  these  claims  ren- 
dered them  in  law  the  property  of  the  com- 
munity, consisting  of  respondent  and  his  wife, 
or  her  separate  property.  If  the  latter  re- 
sulted, it  would  seem  that  the  decision  of 
this  court  in  Bipklns  v.  Estes,  51  Wash.  1, 
97  Pae.  1089,  would  put  an  end  to  appellants' 
contentions. 

The  evidence  in  this  case  warrants  the 
conclusion  that  Alice  S.  Hill,  whom  we  have 
seen  was  tbe  only  person  Interested  in  the 
estate,  besides  the  creditors,  at  the  time  of 
the  doing  of  tbe  acts  complained  of,  with 
fall  knowledge  of  all  the  material  facts  re- 
lating to  those  acts,  acquiesced  in  and  sanc- 
tioned them,  and  profited  materially  by  tbe 
liquidation  of  the  debts  of  tbe  estate  brought 
about  in  the  manner  we  have  narrated.  The 
learned  trial  court  viewing  the  evidence  In 
this  light  reached  the  conclusion  that  Alice 
S.  Hill  was  not  in  a  position  to  complain  of 
the  acts  of  respondent  aiHl  that  these  appel- 
lants of  course  had  no  higher  right  It  was 
upon  this  theory  that  appellants'  cross-com- 
plaint was  dismissed.  The  question  of  the 
knowledge  and  acquiescence  of  Alice  S.  Hill 
is  only  one  of  fact  Upon  this  question  we 
deem  it  sufficient  to  say  that  the  evidence 
convinces  us,  as  it  evidently  did  the  learned 
trial  court,  of  the  truth  of  the  following: 
Alice  S.  II  111  knew,  before  the  sale  of  the 
Tbomas,  Knight  and  Leasure  claims  to  Mrs. 
Lewis,  that  those  claims  could  be  purchased 
at  a  discount  She  had  an  opportunity  to 
buy  them  herself  if  she  desired.  She  learned 
by  correspondence  from  respondent  very  soon 
after  the  sale,  if  she  did  not  know  of  it  be- 
fore, that  Mrs.  Lewis  had  purchased  these 
claims,  and  bid  in  property  as  other  cred- 
itors did  in  satisfaction  thereof.  She  may 
not  have  then  known  tbe  exact  amount  Mrs. 
Lewis  paid  for  tbe  claims,  but  must  have 
known  that  they  were  bought  at  consider- 
able less  than  tbelr  face  value.  She  knew 
of  the  urgent  necessity  of  some  one  buy- 
ing these  claims  who  would  participate  in 
the  consummation  of  the  proposed  plan  of 
the  sale  She  learned  early  in  January, 
1900,  within  three  months  after  the  sale,  by 
correspondence  from  respondent  if  she  did 
not  already  know  it  that  it  was  expected 
that  Mrs.  Lewis  would  profit  by  the  purchase 
of  these  claims,  and  the  taking  of  property 
of  the  estate  in  settlement  of  them.  Alice 
S.  Hill  appears  to  have  been  qnlte  well  In- 
formed of,  and  had  rather  decided  notions, 
as  to  the  value  of  the  various  tracts  of  land 
belonging  to  the  estate.  Her  claims  had  been 
all  assigned  to  Mrs.  Lewis  prior  to  the  sale, 
which  accounts  for  Mrs.  Lewis  bidding  In 
and  taking  a  large  amount  of  tbe  property 
in  trust  for  her  mother.  Alice  S.  Hill  was 
informed  b.v  letter  from  respondent  very 
soon  after  the  sale  as  to  what  particular 
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tracts  of  the  property  had  been  bid  In  for 
her,  and  what  bad  been  bid  In  by  the  other 
creditors;  and  later,  when  the  details  had 
been  more  fully  worked  oat,  she  was  in- 
formed by  letter  with  greater  particularity. 
Although  learned  counsel  for  appellants 
strenuously  argue  to  the  contrary,  we  are 
convinced  from  the  evidence  that  respondent 
took  great  pains  to  keep  Alice  S.  Bill  fully 
and  fairly  informed  as  to  all  facts  she  was 
entitled  to  know  touching  the  purchase  of 
these  claims  for  Mrs.  Lewis,  and  the  liquida- 
tion of  the  same  with  all  other  claims  by 
the  sale  of  the  estate's  property.  She  lired 
for  more  than  four  years  after  these  things 
occurred,  continuing  friendly  business  rela- 
tions with  respondent,  during  which  period 
she  repeatedly  evidenced  her  satisfaction 
with  his  conduct  in  bringing  about  the  liq- 
uidation of  the  debts  of  her  deceased  hus- 
band's estate,  and  in  his  administration  of 
that  estate.  During  this  period  the  increase 
of  value  in  real  property  in  the  state  of 
Washington  resulted  in  large  profits  to  all 
creditors  who  had  taken  property  of  the  ■es- 
tate in  settlement  of  their  claims.  She  shar- 
ed in  this  profit,  and  of  course  knew  that  her 
daughter  Mrs.  Lewis  shared  In  It  In  the 
same  proportion  upon  the  property  she  had 
acquired.  During  all  tills  time  there  does 
not  appear  the  slightest  intimation  from 
Alice  S.  Hill  that  she  or  ber  husband's  es- 
tate was  entitled  to  any  of  the  property  thus 
acquired  by  Mrs.  Lewis.  In  the  meantime 
the  estate  of  William  C.  HIU  was  brought  to 
a  final  settlement  in  the  spring  of  1904  some 
months  before  the  death  of  Alice  S.  HIU. 
We  will  pass,  however,  the  question  of  the 
binding  force  of  that  settlement  upon  her, 
since  but  little  is  made  of  it  by  counsel  for 
either  party.  Upon  the  matter  of  Mrs.  Hill's 
capabilities,  we  adopt  the  language  of  the 
learned  trial  Judge  in  disposing  of  appellants' 
claims,  which  we  think  the  evidence  fully 
warrants,  as  follows:  "It  appears  •  •  • 
that  during  the  time  of  those  transactions 
which  are  the  basis  of  this  controversy  that 
Mrs.  HIU  was  an  exceedingly  bright,  intel- 
ligent, and  capable  woman." 

With  these  facts  before  us,  the  law  of  the 
case  seems  a  simple  matter.  We  have  seen 
that  for  the  purpose  of  this  inquiry  Alice  S. 
HIU  will  be  regarded  as  the  only  person  with 
any  right  whatever  to  object  to  the  acquisi- 
tion by  her  daughter  Elizabeth  HIU  Lewis  of 
the  property  of  the  estate  In  the  settlement 
of  the  Thomas,  Knight,  and  Leasure  claims. 
Alice  S.  HIU  is  in  eCTect  the  sole  cestui  que 
trust ;  and,  when  her  rights  are  not  invaded, 
no  one  can  complain.  Such,  reduced  to  its 
simplest  terms,  are  the  limits  of  this  Inquiry. 
Assuming,  now,  that  Mrs.  Lewis'  acquisition 
of  this  property  was  for  the  community,  and 
not  as  her  separate  property,  and  that  there- 
fore the  matter  must  be  dealt  with  as  if  re 
spondent  was  acquiring  an  Interest  in  it,  we 
think  the  principle  of  law  controlling  the 


rights  of  the  parties  may  be  stated  in  the 
language  of  Chief  Justice  Fuller  speaking 
for  the  Supreme  Court  of  the  United  States 
in  Hammond  v.  Hopkins,  143  U.  S.  224,  251, 
12  Sup.  Ct  418,  427  (36  L.  Ed.  134),  as  fol- 
lows: "Undoubtedly  the  doctrine  Is  estab- 
lished that  a  trustee  cannot  purchase  or  deal 
in  the  trust  property  for  his  own  benefit  or 
on  bis  own  behalf,  directly  or  Indirectly.  But 
such  a  purchase  Is  not  absolutely  void.  It  Is 
only  voidable,  and  as  it  may  be  confirmed  by 
the  parties  Interested,  directly,  so  it  may  be 
by  long  acquiescence  or  the  absence  of  an 
election,  to  avoid  the  conveyance  within  s 
reasonable  time  after  the  facts  come  to  the 
knowledge  of  the  cestui  que  trust"  Brown 
V.  Cowell,  116  Mass.  461,  465;  Miggett's  Ap- 
peal, 109  Pa.  520;  Butterfield  v.  Cowing,  112 
N.  X.  486,  20  N.  B.  369;  Ungrlch  v.  Ungrlch, 
131  App.  Dlv.  24,  115  N.  Y.  Supp.  413,  417. 

We  are  of  the  opinion  that  Alice  S.  HIU 
acquiesced  in  the  acts  of  respondent,  and 
that  whatever  might  be  said  as  to  those  acts 
being  technically  unlawful,  as  against  those 
who  had  a  right  to  complain,  they  are  not 
such  acts  as  she  had  the  right  to  complain 
of  at  the  time  of  ber  death,  and  hence  these 
appellants,  who  claim  only  as  her  devisees, 
have  no  better  right 

The  other  things  complained  of  by  appel- 
lants  occurred  in  connection  with  personal 
dealings  between  respondent  and  Alice  S. 
HUl.  They  consist  of  alleged  Inducements 
made  by  respondent,  resulting  In  the  trans- 
fer of  certain  of  her  property  to  him  for  In- 
adequate consideration.  These  contentions 
we  regard  wholly  without  merit  A  review 
of  them  In  detail  would  disclose  a  condition 
of  affairs  somewhat  like  that  which  we  have 
reviewed  above,  so  far  as  her  knowledge  of 
conditions  surrounding  them  is  concerned. 
The  evidence  we  think  clearly  shows  that 
In  these  transactions  she  knew  what  she  was 
doing,  got  all  the  consideration  she  agreed 
for,  and  that  to  a  considerable  extent  they 
were  transactions  of  her  own  suggestion. 

Some  question  is  made  upon  the  admissi- 
bility of  certain  testimony  brought  out  upon 
cross-examination  of  respondent  by  his  attor- 
ney while  upon  the  stand  as  a  witness  for 
appellants.  This  testimony  related  to  con- 
versations between  respondent  and  Mrs.  Hill 
during  her  lifetime,  and  for  that  reason  was 
objected  to  by  appellants'  counsel.  We  will 
not  attempt  to  solve  this  question,  since  we 
are  of  the  opinion  that  the  other  evidence, 
consisting  among  other  things  of  a  vast 
amount  of  correspondence  passing  between 
respondent  and  Mrs.  HUl,  concerning  the 
matters  Involved,  fully  warrants  the  conclu- 
sion reached  by  the  learned  trial  court. 

We  are  of  the  opinion  that  the  dismissal 
of  appellants'  cross-complaint  should  t>e  af- 
firmed.   It  is  so  ordered. 

RUDKIN,  C.  J.,  and  MOUNT,  FULLEJB- 
TON,  and  GOSE,  JJ.,  concur. 
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SHBTOCK  V.  HANNBNBN  et  al. 
(Supreme  Coart  of  Washington.    Dec.  21,  1910.) 

1.  MUNICIPAr  CORPOBATIONS  (5  293*)— PUB- 
LIC Imfbovembnts  —  Assessments  fob 
Benefits— Resolution  of  Council— Stat- 

ITTES. 

Lawi  1903,  c  124,  relating  to  local  im- 
proTements,  do  not  require  the  city  council  in 
Its  resolution  of  intentioti  to  improve  a  street 
to  give  any  description  of  tbe  district  proposed 
to  be  assessed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §{  773-775 ;   Dec.  Dig. 

2:  Municipal  Cobpobations  (|  450*>— Pub- 
lic    lUPBOVEHENTS—ASSESSMENTS — ASBESS- 

ice:;ts  fob  Benefits  —  Statutes— Resolu- 
tion AND  Oedinancb— Description.     , 
Laws  1903,  c.   124,  relating   to   local   im- 

Srovements,  requires  that  the  ordinance  estab- 
sbinz  the  improvement  district  shall  describe 
and  define  it,  so  that  it  shall  include  "all  the 

groperty  fronting  on  the  street  to  be  improved, 
etween  the  points  named  in  such  resolution,  to 
tbe  distance  back  from  such  street,  if  platted 
into  blocks  and  lots,  120  feet,  provided  the 
Uo<^  is  240  feet  or  more  in  length,  and  if  less 
than  240  feet  in  length,  then  to  the  center  of 
the  block,  and  if  not  platted,  to  the  distance  of 
120  feet.'*  Tbe  resolution  of  intention  and  the 
ordinance  creating  a  local  improvement  district, 
after  fixing  the  termination  of  the  proposed  im- 
provement both  on  Front  and  Marion  streets, 
provided  for  assessment  of  "all  the  lots,  lands, 
and  parcels  of  land  fronting  and  abutting  upon 
■aid  Front  and  Marion  streets,  between  the 
points  herein  mentioned  as  tbe  terminals  of 
said  improvement,  and  upon  each  side  thereof 
to  a  distance  back  from  said  street  of  one  hun- 
dred and  twenty  feet."  Held,  that  the  descrip- 
tion was  sufficient  to  meet  the  requirements  of 
the  statute. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  Sf  1073,  1074;  Dec. 
Dig.  i  450.  •] 

3.  Municipal  Cobpobations  (J  450*)- Pub- 
lic Ihpboveuents— Assessments  fob  Bene- 
fits—Statutes—Omission TO  Assess  Psop- 

BBIT. 

An  ordinance  of  tbe  cit^  council  establish- 
ing a  local  improvement  district,  as  required 
by  Lews  1903,  c.  124,  to  include  ail  the  property 
fronting  on  the  street  to  be  improved  between 
the  points  named  in  such  resolution,  to  a  dis- 
tance back  from  the  street,  if  platted  in  blocks 
and  lots,  of  120  feet,  provided  the  block  was 
240  feet  or  more  in  length,  and  if  less  than 
that  length,  then  to  the  center  of  the  block,  and 
if  not  platted,  to  a  distance  of  120  feet.  A 
block  within  an  improvement  district  was  ir- 
regular in  shapie,  its  average  width  was  200 
feet,  and  it  was  used  chiefly  for  railroad  pur- 
poses. Held,  that  its  assessment  to  120  feet 
back  from  the  street,  as  unplatted  lands,  was 
proper. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1073,  1074;  Dec 
Dig.  I  450.»] 

4.  Municipal  Cobpobations  (S  450*)— Pub- 
lic Impbovements— Resolutions  and  Ob- 
dinancbs — Description- SuFFiciENCT. 

A  resolution  and  ordinance  of  the  city 
council  of  Aberdeen,  providing  for  an  improve- 
ment district  and  for  an  assessment  for  im- 
provements made,  without  describing  the  streets 
to  be  improved  as  being  located  within  the  state 
of  Washington,   is   sufficient. 

[E}d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ff  1073,  1074;  Dec. 
Dig.  J  450.^] 


5.  Municipal  Cobpobations  (|  304*)— Pub- 
lic Impbovements — Resolutions  and  Or- 
dinances—Description — Sufficiency. 

A  description  of  a  local  improvement  to  be 
made,  contained  in  a  resolution  and  ordinance 
of  a  city  council  which  does  not  name  tbe  city, 
is  a  sufficient  description,  for  it  is  presumed 
that  its  council  acted  within  its  powers. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  811-816 ;   Dec.  Dig. 

6.  Municipal  Cobpobations  (§  487*)— Pub- 
lic iMPROVEMENrs— Assessment  of  Bene- 
rrrs- Persons  Who  May  Question- Va- 
lidity. 

Where  property  is  within  an  improvement 
district,  tbe  owners,  in  an  action  by  a  contrac- 
tor who  has  completed  the  improvement  and  who 
is  the  holder  of  certificates  of  delinquency,  can- 
not avoid  the  assessments  on  their  property  by 
showing  that  the  assessment  also  Included  prop- 
erty of  others  not  subject  to  assessment. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1146;  Dec.  Dig.  i 
487.*] 

7.  Municipal  Cobpobations  (f  484*)— Pub- 
lic Impbovements— Assessment  fob  Bene- 
fits—Evidence— Pbesumptions. 

All  presumptions  are  in  favor  of  the  regu- 
larity of  assessment  proceedings,  and  errors  or 
mistakes  therein  to  avail  the  objector  must  be 
shown  affirmatively,  and  where  the  record  of  an 
assessment  for  a  local  improvement  does  not 
show  that  the  difference  in  rates  of  assessment 
was  made  arbitrarily  or  that  the  property  as- 
sessed at  the  higher  valuation  did  not  receive 
a  greater  benefit  from  the  improvement  than 
did  the  property  with  a  lesser  burden,  the  bur- 
den of  proof  is  not  sustained. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1137-1139;  Dec. 
Dig.  i  484.*] 

8.  Municipal  Cobpobations  (§  460*)— Pub- 
lic Impbovements— Assessment  fob  Bene- 
fits—Expense of  Surveys. 

The  expenses  of  preliminaiy  surveys  and 
estimates,  costs  of  advertising,  when  reasonable, 
may  fairly  be  charged  as  part  of  the  costs  of 
a  local  improvement. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  1102-1104;  Dec. 
Dig.  i  460.*] 

Department  L  Appeal  from  Superior 
Court,  Chehalls  County;  Mason  Irwin, 
Judge. 

Action  by  S.  Sbryock  against  John  Han- 
nenen  and  others.  Judgment  for  tlie  defend- 
ants, and  the  plaintiff  appealed.  Reversed 
and  remanded,  with  instructions. 

John  O.  Hogan,  for  appellant  J.  C.  Cross 
and  A.  Emerson  Cross,  for  respondents. 


FULLERTON,  J.  On  May  16,  1906,  cer- 
tain persons  owning  real  property  abutting 
upon  Front  and  Marlon  streets  in  the  city 
of  Aberdeen  petitioned  the  city  council  of 
that  city  to  improve  the  same  at  tbe  expense 
of  the  abutting  property  owners  by  laying  a 
16-foot  plauk  roadway  In  the  center  thereof 
between  certain  designated  points.  Acting 
on  tbe  request  of  the  petition,  the  city  coun- 
cil passed  a  resolution  of  intention  to  im- 
prove the  street  between  the  points  named, 
and  in  the  manner  designated,  fixed  a  day 


*For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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for  hearing  protests  against  tbe  same,  and 
caused  notice  to  be  given  thereof,  as  required 
by  statute.  On  tbe  day  of  tbe  bearing,  no 
protests  being  filed,  tbe  dty  council  passed 
an  ordinance  directing  the  work  to  be  done. 
The  work  was  tbereujwn  let  to  appellant,  he 
being  the  lowest  bidder  therefor,  who  com- 
pleted It  to  the  satisfaction  of  the  city, 
whereupon  the  property  benefited  was  duly 
assessed  to  pay  the  costs  thereof.  Tbe  re- 
spondents failed  to  pay  their  assessments, 
and  certificates  of  delinquency  against  the 
several  parcels  of  land  owned  by  them  were 
Issued  to  tbe  appellant  This  action  was 
brought  to  foreclose  the  certificates.  The 
action  resulted  in  a  Judgment  denying  the 
appellant's  right  to  foreclose  the  certificates, 
and  this  appeal  was  taken  therefrom. 

In  Its  findings  of  fact,  the  court  recited  a 
number  of  objections  to  the  proceedings 
which  were  seemingly  thought  fatal  to  the 
appellant's  right  to  recover,  but  many  of 
these  were  mere  Irregularities  not  affecting 
the  merits  of  the  assessment,  and  we  shall 
notice  only  these  objections  which  the  re- 
spondents rely  upon  in  this  court  as  being 
fatal  to  the  right  of  recovery. 

The  first  of  these  is  that  the  resolution  of 
Intention  to  Improve  the  street,  and  the  ordi- 
nance creating  the  Improvement  district,  do 
not  sufficiently  describe  the  property  it  Is 
proposed  to  assess  to  pay  the  costs  of  the 
Improvement  The  statute  under  which  the 
city  council  proceeded  (Laws  1903,  pp.  231, 
232)  seems  not  to  require  any  description  of 
the  property  proposed  to  be  assessed  in  the 
resolution  of  intention  to  Improve  the  street 
and  the  requirement  for  the  ordinance  estab- 
lishing the  Improvement  district  Is  that  it 
shall  include  "all  property  fronting  on  the 
street  to  be  Improved  between  the  points 
named  In  the  resolution,  to  a  distance  hack 
from  such  street.  If  platted  Into  blocks  and 
lots,  120  feet,  provided  the  block  is  240  feet 
or  more  In  length,  and  if  less  than  240  feet 
in  length,  then  to  the  center  of  the  block.  If 
platted  only  In  blocks,  to  tbe  center  of  each 
block,  and  if  not  platted,  to  the  distance  of 
120  feet."  The  resolution  of  intention  and 
the  ordinance  creating  the?  local  Improve- 
ment district  after  fixing  the  termination 
of  the  proposed  improvement  both  on  Front 
and  Marion  streets,  provided  for  assessment 
of  "all  of  the  lots,  lands,  and  parcels  of  land 
fronting  and  abutting  upon  said  Front  and 
Marlon  streets,  between  the  points  herein 
mentioned  as  the  terminals  of  said  Improve- 
ment and  upon  each  side  thereof  to  a  dis- 
tance back  from  said  street  of  one  hundred 
and  twenty  (120)  feet"  This,  we  think,  is  a 
sufficient  description  to  comply  with  the  stat- 
ute. It  clearly  marks  the  boundaries  of  tbe 
land  proposed  to  be  assessed,  and  nothing 
would  be  added  to  Its  deflniteness  by  describ- 
ing the  laud  Included  within  such  boundaries 
by  the  numbers  of  the  lots  and  blocks  as  they 
"ppear  on  the  recorded  plats.    The  purpose 


of  the  description  Is  notice,  and  certainly 
any  property  holder  owning  property  abut- 
ting upon  or  adjacent  to  the  streets  describ- 
ed could  know  definitely  from  the  descrip- 
tion given  whether  any  of  his  property  was 
to  be  assessed  for  the  proposed  improvement 

It  Is  contended  also  that  the  ordinance  es- 
tablishing the  assessment  district  is  void,  be- 
cause it  omits  propeVty  required  by  tbe  stat- 
ute to  be  Included  therein.  Lying  westerly 
of  Front  street  is  an  Irregular  shaped  tract, 
which  one  of  the  witnesses  testified  was 
platted  into  a  block  known  as  block  C.  This 
tract  was  not  platted  Into  lots,  and  the  re- 
spondents contend  that  under  the  statute 
above  cited  It  should  have  been  assessed  to 
its  center,  regardless  of  its  length  or  width, 
and  that  In  fact  it  was  not  so  assessed.  The 
block  Is  not  shown  on  any  of  the  plats  In- 
troduced In  evidence,  and  consequently  It  Is 
Impossible  to  tell  what  its  actual  Tlimenslous 
are.  A  witness  testified,  however,  that  its 
average  width  was  200  feet  If  this  be  true, 
and  the  city  assessed  it  for  a  width  of  120 
feet,  then  clearly  no  property  was  omitted 
from  the  roll  that  ought  to  have  been  in- 
cluded therein.  But  we  think  the  tract  was 
properly  assessed  as  unplatted  land.  It 
formed  a  part  of  a  railway  company's  right 
of  way,  and  has  upon  It  not  only  the  track 
of  the  main  line,  but  numerous  spur  tracks, 
and  Its  platting  seems  to  have  been  rather 
for  the  purpose  of  designation  than  for  com- 
mercial purposes.  It  was  proper  therefore 
to  assess  it  back  from  the  streets  for  a  dis- 
tance of  120  feet 

It  Is  contended  further  that  both  the  res- 
olution and  ordinance  are  void,  for  the  rea- 
son that  the  streets  described  are  nowhere 
stated  to  be  within  the  state  of  Washing- 
ton. But  they  show  that  the  streets  are 
within  tbe  city  of  Aberdeen,  and  this  Is  a 
sufilclent  description  In  that  respect  More- 
over, the  description  would  be  sufficient  with- 
out even  naming  the  city,  on  the  principle 
that  it  Is  presumed  that  the  city  council  act- 
ed within  its  powers.  Stanton  v.  City  of 
Chicago,  154  111.  23,  39  N,  E.  98T. 

A  further  objection  Is  that  the  assessment 
roll  Includes  property  not  stlbject  to  assess- 
ment under  the  statute.  This  objection 
would  perhaps  be  valid  were  the  property  so 
Included  the  property  of  these  objectors,  but 
such  was  not  the  fact  Property  of  other 
persons  not  subject  to  assessment  was  per- 
haps included  In  the  assessment  roll,  but  the 
owners  paid  the  assessment  without  objec- 
tion. Surely  the  respondents  cannot  avail 
themselves  of  that  fact  to  avoid  the  assess- 
ment upon  their  own  property,  which  Is  con- 
cededly  within  the  assessment  district 

The  respondents  object  further  that  the  as- 
sessment was  not  equal  or  uniform,  that 
certain  property  was  assessed  at  a  higher 
rate  than  was  other  property  of  like  value 
receiving  the  same  benefits,  and  that  certain 
expense  charges  were  added  to  the  cost  of  tbe 
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improrement  and  included  In.tbe  assessment 
roll  'Which  ought  not  to  have  been  so  In- 
cluded. But  we  find  no  merit  in  these  objec- 
tions. While  it  is  true  that  certain  property 
was  assessed  at  a  higher  rate  than  was  cer- 
tain other  property  somewhat  similarly  sit- 
uated, the  record  does  not  sliow  that  the 
differences  were  made  arbitrarily,  or  that 
the  property  assessed  at  the  higher  valuation 
did  not  receive  a  greater  benefit  from  the 
improvement  than  did  the  property  charged 
with  the  lesser  burden.  AH  presumptions 
are  In  favor  of  the  regularity  of  the  assess- 
ment proceedings.  Errors  or  mistakes  there- 
in in  order  to  avail  an  objector  must  be 
shown  afllrmatively.  The  expenses  objected 
to  were  the  costs  of  making  the  preliminary 
surveys  and  estimates,  and  the  costs  of  ad- 
vertlring.  These,  when  reasonable, '  may  be 
properly  charged  as  part  of  the  costs  of  the 
improvement,  and  there  is  no  evidence  here 
that  they  were  not  reasonable  charges. 

The  Judgment  is  reversed  and  the  cause  re* 
mended,  with  instructions  to  enter  Judgment 
foreclosing  the  several  certificates  of  de- 
linquency. 

RUDKIN,  C.  J.,  and  PABKEB,  MOUNT, 
and  GOSH!,  JX,  concur. 


(61  Wash.   390) 

STATES  v.  HAMSHAW. 

(Supreme  Court  of  Washington.     Dee.  30, 
1910.) 

1  Cbiminai,  Law  ({  252*)— Aukrdment  or 

C0MPI.AINT. 

In  general,  a  criminal  complaint  cannot  be 
amended ;   for  it  is  a  verified  pleading. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  §§  520-536;  Dec.  Dig.  {  252.»] 

2.  Criminai,    Law    (§   260*)  — Appeal    jbom 
Justice — Ahendheni  of  Complaint. 

.Although  the  statute  provides  that  on  ap- 
peal from  a  justice  of  the  peace  cases  are  to  be 
tried  de  novo,  that  law  has  no  bearing  on  crim- 
inal complaints,  and  they  cannot  be  amended 
on  appeal  from  a  conviction  before  a  justice 
of  the  peace. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  260.*] 

3.  Criminal    Law    (g    261*)  —  Abbaignmewt 
AHD  Plea— Sufficient  Charge. 

Accused  is  entitled  to  an  arraignment  and 
plea  upon  a  sufficient  charge,  and  that  formality 
cannot  be  dispensed  with  over  his  objection. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }  612 ;    Dec.  Dig.  |  261.*] 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  H.  W.  Canfleld, 
Judge. 

C.  W.  Hamshaw  was  convicted  of  practic- 
ing dentistry  without  a  license,  and  appeals. 
Beversed  and  remanded. 

Parker  &  Brown,  for  appellant 

CHADWICK,  J.  Defendant  was  brought 
to  trial  before  a  Justice  of  the  peace  upon 
the  following  complaint:    "George  W.  Went- 


wortb,  being  first  duly  sworn,  according  to 
law,  says:  That  at  Marysvllle,  in  the  county 
of  Snohomish,  state  of  Washington,  on  or 
about  the  15th  day  of  November,  1900,  C. 
W.  Hamshaw  did  practice  dentistry  without 
having  obtained  and  filed  a  license  as  re- 
quired by  law  in  the  county  of  Snohomish, 
state  of  Washington ;  the  said  county  at  all 
times  mentioned  being  the  place  of  residence 
of  the  said  C.  W.  Hamshaw."  After  moving 
to  the  Jurisdiction  of  the  court  and  the  suffi- 
ciency of  the  complaint,  he  entered  a  plea 
of  not  guilty,  and  after  a  trial  and  convic- 
tion appealed  to  the  superior  court.  On 
January  22,  1910,  an  order  was  made  by 
the  superior  Judge,  allowing  the  state  to 
file  an  amended  complaint,  and  that  "the 
amended  complaint  should  stand  for  and  in 
place  of  the  original  complaint  on  file  here- 
in." The  prosecuting  attorney  filed  what 
purported  to  be  an  amended  complaint,  sign- 
ed by  the  some  complainant,  and  sworn  to 
before  the  Justice,  charging  a  violation  of 
the  dental  law;  in  other  words,  stating  a 
cause  of  action.  The  amended  complaint 
was  never  filed  in  the  Justice  court,  but  was 
entitled:  "In  the  Justice  Court  before  Noah 
Shakespeare,  Justice  of  the  Peace  in  and 
for  Everett  Precinct,  Cotmty  of  Snohomish, 
State  of  Washington."  The  amended  com- 
plaint was  filed  as  a  substitute,  or,  to  use 
the  words  of  the  trial  Judge,  "to  stand  for 
and  in  place  of  the  original  complaint." 
The  ca'se  came  on  for  trial  February  10, 
1910,  resulting  in  the  conviction  of  the  de- 
fendant A  motion  for  a  new  trial  setting 
up  the  several  grounds  of  the  statute  was 
interposed,  and,  being  overruled,  the  defend- 
ant was  sentenced  to  pay  a  fine  of  $50  and 
the  costs  of  the  prosecution.  From  this 
Judgment,  defendant  has  appealed. 

We  think  appellant's  objection  to  the  right 
of  the  court  to  proceed  in  the  way  it  did 
should  have  been  sustained.  There  is  no 
provision  of  the  law  for  amending  a  crim- 
inal complaint  In  State  v.  Van  Cleve,  5 
Wash.  642,  32  Pac.  461,  It  was  held  that  a 
criminal  pleading  could  not  be  amended  as 
to  substance.  "The  vice  of  this  sort  of  an 
amendment  is  made  clear  when  reference  is 
made  to  the  statute  which  requires  informa- 
tions to  t>e  sworn  to,  that  the  defendant 
shall  be  arraigned,  and  that  a  certain  time 
shall  be  allowed  him  to  plead.  Code  Proc. 
§$  1231,  1269,  and  1271.  This  Information 
was  verified  February  27,  1892.  At  the  time 
it  was  amended  no  reverification  was  made, 
no  arraignment  was  bad,  and  no  plea  was 
entered." 

Our  attention  has  l>een  called  to  the  case 
of  State  V.  Bringgold,  40  Wash.  12,  82  Pac. 
132.  In  that  case,  however,  the  case  Just 
referred  to,  as  well  as  the  general  rule,  was 
not  discussed  by  counsel  in  the  briefs,  or  by 
the  court  in  its  opinion.     In  so  far  as  it 
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holds  that  the  superior  court  has  Jurisdiction 
to  "aHow  the  complaint  to  be  amended  by 
the  flUng  of  a  new  complaint,"  It  may  be 
considered  as  overruled.  The  appeal  In 
such  cases  Is  taken,  and  the  case  proceeds  de 
novo,  upon  the  transcript  from  the  Justice 
court  The  statute  does  not  allow,  as  In 
civil  cases,  any  amendment  to  the  pleadings. 
It  can  be  no  embarrassment  to  the  superior 
court,  or  in  any  way  interrupt  Its  procedure, 
if  It  Is  of  opinion  that  the  complaint  does 
not  charge  a  crime,  or  that  the  defendant 
should  be  held  for  trial,  to  enter  an  order  of 
dismissal,  or  order  an  information  filed,  and, 
after  arraignment  and  plea,  proceed  to  the 
trial  in  an  orderly  way,  thus  acquiring  Juris- 
diction In  the  manner  sanctioned  by  the  Con- 
stitution and  the  statutes.  No  man  should 
be  held  to  answer  in-  any  court  upon  a  com- 
plaint that  does  not  charge  a  crime,  or  in  a 
court  that  has  not  acquired  Jurisdiction  in 
a  lawful  and  legal  way.  The  right  to  ar- 
raignment and  plea  upon  a  sufflcient  charge, 
while  perhaps  not  within  the  letter  of  the 
Constitution,  is  within  its  spirit,  and,  al- 
though the  conduct  of  a  defendant  may  be 
such  that  a  court  will  hold  the  right  to  be 
waived  (State  v.  Qulnn,  S6  Wasb.  295,  105 
Pac.  818;  State  v.  Straub,  16  Wash.  Ill,  47 
Paa  227),  it  has  never  been  held  that  the 
formality  could  be  dispensed  with  over  the 
protest  of  the  party  charged. 

The  Judgment  of  the  lower  court  is  revers- 
ed, and  the  cause  remanded,  with  instruc- 
tions to  dismiss  the  case. 

RUDKIN,  C.  J.,  and  CROW,  MORRIS, 
and  DUNBAR,  JJ.,  concur. 


(«  Wash.  861) 

CITT  OP  SPOKANE  ▼.  GILBERT  et  al. 

(Supreme  Court  of  WaRhington.    Dec.  29, 
1910.) 

MUNICIPAI,  COBPOBATIONS  (|  500*)— ASSESS- 
MENTS FOB  Benefits  — CoNnauATioN  ob 
Revision    or    Absessuent    bt    Coubt  — 

POWEK 

Rem.'  &  Bal.  Code,  |  7790,  provides  that  it 
shall  be  the  duty  of  emineat  domain  commis- 
sioners to  apportion  the  benefit  from  the  taking 
of  property  for  a  street  between  the  property 
owners  and  the  city.  Section  7795  provides 
that  on  the  hearing  of  an  objection  the  trial 
shall  be  by  the  court,  and  if  it  shall  appear  that 
the  objector  is  not  properly  assessed  a  proper 
judgment  shall  be  entered.  Section  7790  pro- 
vides that  the  court  before  whom  such  proceed- 
ings are  pending  shall  at  any  time  have  power 
to  modify,  etc.,  any  assessment  returned.  Held, 
that  the  assessment  by  the  commissioners  is  not 
conclusive,  and  the  court  has  power  to  modify 
the  apportionment  of  the  assessment  as  between 
the  city  and  the  property  owners,  and  to  that 
end  may  bear  evidence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1177:  Dec-  Dig.  I 
506.*J 

Department  1.  Appeal  from  Superior 
Court  Spokane  County;  Wm.  A.  HnnAo, 
Judge. 


Action  by  th?  City  of  Spokane  against  L, 
P.  Gilbert  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

BVed  B.  Morrll]  and  Bruce  Blake,  for  ap- 
pellant Cullen  &  Dudley  and  Joseph  Ross- 
low,  for  respondents. 

MOUNT,  J.  In  this  case  the  dty  of  Spo- 
kane, In  the  year  1906,  Instituted  condemna- 
tion proceedhigs  for  a  strip  of  land  for  a 
street;  the  purpose  being  to  make  Division 
street  a  continuous  street  between  certain 
points.  Theretofore,  tor  a  distance  of  two 
blocks,  this  street  had  not  been  dedicated,  so 
that  the  street  consisted  of  two  parts,  discon- 
nected by  land  which  was  owned  by  private 
parties.  The  city  desired  to  lay  three  large 
water  mains  along  this  street  and  It  there- 
fore became  necessary  to  condemn  the  land 
for  use  as  a  street  The  land  was  adjudged 
necessary  as  a  public  use,  and  damages  for 
the  taking  were  found  in  the  sum  of  $8,075, 
in  favor  of  the  owners  of  the  land.  This 
amount  was  paid  by  the  city,  and  a  Judg- 
ment of  appropriation  entered,  to  the  effect 
that  the  city  have  and  hold  the  land  taken 
"for  use  as  a  public  street  of  the  said  dty." 
Subsequently  a  petition  was  filed,  and  an 
order  made  thereon  appointing  commission- 
ers to  make  an  assessment  upon  property 
specially  benefited  by  the  Improvement  to 
pay  the  costs  thereof.  These  commissioners, 
known  as  the  board  of  eminent  domain  com- 
missioners, made  an  assessment  upon  the 
property  benefited,  and  returned  the  assess- 
ment roil  to  the  court.  No  benefit  was  as- 
sessed to  the  city,  but  the  whole  cost  was  as- 
sessed against  property  In  the  vicinity  of  the 
improvement  Thereafter  objections  to  the 
roll  were  filed  by  a  large  number  of  proi>- 
erty  owners,  whose  lahd  had  been  assessed. 
These  objections  came  on  to  be  heard,  and 
the  court  found  that  the  public  was  benefited 
to  the  extent  of  $3,000,  which  should  be  paid 
by  the  city,  and  that  the  balance  should  be 
paid  by  the  property  assessed  by  the  eminent 
domain  commission,  and  an  order  was  made 
modifying  the  assessment  roil  accordingly. 

The  city  appeals  from  that  order,  and 
makes  two  contentions,  as  follows:  "(1>  That 
at  the  hearing  upon  the  confirmation  of  the 
assessment  roll,  the  court  is  bound  by  the 
Judgment  of  necessity  (and  the  ordinance  up- 
on which  the  action  is  based)  in  the  original 
cause,  as  to  the  question  of  necessity  and 
public  use;  (2)  that  the  court  is  limited  in 
its  inquiry  to  the  provisions  of  the  statute 
relating  to  the  manner  in  which  such  hear- 
ings shall  be  conducted."  Respondent  con- 
cedes the  first  position,  which  does  not  affect 
the  result  because  there  was  no  attempt  to 
dispute  the  adjudication  of  public  use  or  ne- 
cessity for  the  street  Appellant's  position 
upon  tlie  second  contention  Is  that,  if  the 
property  of  the  objectors  was  assessed  pro- 
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portlonately  In  accordance  to  benefits  from 
the  Improvement,  and  was  not  assessed  more 
than  It  was  benefited  thereby,  then  the  as- 
sessment must  stand  as  returned  by  the  com- 
missioners, and  that  the  court  is  without  Ju- 
risdiction to  modify  the  assessment. 

The  statute  seems  clear  upon  this  question. 
It  provides,  at  section  7790,  Rem.  &  Bal. 
Code,  as  follows:  "It  shall  be  the  duty  of 
snch  commissioners  to  examine  the  locality 
where  the  Improvement  is  proposed  to  be 
made  and  the  property  which  will  be  espe- 
cially benefited  thereby,  and  to  estimate  what 
proportion,  If  any,  of  the  total  cost  of  such 
Improvement  will  be  of  benefit  to  the  public, 
and  what  proportion  thereof  will  be  a  benefit 
to  the  property  to  be  benefited,  and  apportion 
the  same  between  the  city  and  such  property, 
so  that  each  shall  bear  its  relative  equitable 
proportion,  and  having  found  said  amounts, 
to  apportion  and  assess  the  amount  so  found 
to  be  a  benefit  to  the  property  upon  the  sev- 
eral lots,  blocks,  tracts,  and  parcels  of  land, 
or  other  property  In  the  proportion  In  which 
they  will  be  severally  benefited  by  such  im- 
provement" This  section  makes  It  the  duty 
of  the  board  of  eminent  domain  commission- 
ers to  estimate  what  proportion  of  the  cost 
of  the  Improvement  will  be  of  benefit  to  the 
public  and  what  proportion  thereof  will  be  of 
benefit  to  the  property,  and  apportion  the 
cost  between  the  city  and  such  property. 
Section  7795,  same  volume,  provides:  "The 
hearing  shall  be  conducted  as  In  other  cases 
at  law,  tried  by  the  court  without  a  Jury,  and 
if  it  shall  appear  that  the  property  of  the  ob- 
jector is  assessed  more  or  less  than  it  will 
be  benefited,  or  more  or  less  than  its  pro- 
portionate share  of  the  costs  of  the  improve- 
ment, the  court  shall  so  find,  and  also  find 
the  amount  In  which  said  property  ought  to 
be  assessed,  and  a  Judgment  shall  be  entered 
accordingly."  Section  7796  provides:  "The 
court  before  which  any  such  proceedings  may 
be  pending  shall  have  authority  at  any  time 
before  final  Judgment  to  modify,  alter, 
change,  annul  or  confirm  any  assessment  re- 
turned as  aforesaid,  or  cause  any  such  as- 
sessment to  be  recast  by  the  same  commis- 
sioners, whenever  it  shall  be  necessary  for 
the  obtainment  of  Justice,  or  may  appoint 
other  commissioners  in  the  place  of  all  or  any 
of  the  commissioners  first  appointed  for  the 
purpose  of  making  such  assessment  or  modi- 
fying altering,  changing  or  recasting  the 
same,  and  may  take  all  such  proceedings  and 
make  all  such  orders  as  may  be  necessary 
to  make  a  true, and  Just  assessment  of  the 
cost  of  such  improvement  according  to  the 
principles  of  this  act  and  may  from  time  to 
time,  as  may  be  necessary,  continue  the  ap- 
plication for  that  purpose  as  to  the  whole  or 
any  part  of  the  premises." 

These  statutes  clearly  give  the  court  power 
to  adjust  the  assessment  between  the  city 


and  the  property  owner,  so  that  each  one 
may  pay  the  proportionate  share  of  the  cost 
of  the  Improvement  The  court  is  not  bound 
by  the  assessment  made  by  the  commission- 
ers. In  Re  Pike  Street  42  Wash.  551.  85 
Pac.  45,  we  said:  "The  statute  gives  the 
court  power  to  modify,  change,  alter,  or  an- 
nul the  assessment,  and  we  think  It  may 
lawfully  find  that  an  improvement  is  of  suflS- 
cient  general  benefit  to  make  an  appropria- 
tion of  the  cost  a  general  charge  against  the 
municipality."  In  order  to  do  this,  the  court 
must  necessarily  hear  and  consider  evidence 
bearing  upon  siich  question. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  therefore  affirmed. 

RUDKIN,  G.  J.,  and  PARKER,  GOSE,  and 
FULIvERTON,  JJ.,  concur. 


(61  Wash.  332) 
SCH0E3NING  et  al.  v.  MAPLE  VALLET 
LUMBER  CO. 
(Supreme  Court  of  Washington.    Dec  21, 1910.) 

1.  CONTBACTS  (8  74*)— CONfilDEBATION. 

A  promise  by  a  third  person  obtaining  logs 
from  a  logger  indebted  for  supplies  to  pay  the 
creditor  a  specified  sum  per  M,  on'  scale  bill  on 
each  raft  delivered  by  the  logger  to  him  is  sup- 
ported by  a  consideration,  where,  in  reliance 
thereon,  the  ci'editor  forbore  taking  any  steps  to 
collect  the  account  as  it  then  existed,  and  con- 
tinned  to  furnish  supplies  to  the  logger,  who 
thereby  secured  an  extension  of  credit  and  who 
was  thereby  enabled  to  continue  bis  logp;ing  op- 
erations and  supply  the  third  person  with  logs. 
[E!d.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  i§  331-343;   Dec.  Dig.  i  74.»] 

2.  Ebaods,  Statute  of  ($  23*)— Pbomibe  to 
PAT  Debt  of  Anotheb. 

A  promise  by  one  obtaining  logs  from  a 
logger,  made  to  a  creditor  of  the  logger  for  sup- 
plies furnished  that  he  would  pay  the  creditor  a 
specified  sum  per  M.  on  scale  bill  on  each  raft 
furnished  by  the  logger  to  apply  on  the  account 
and  that  the  promise  should  hold  as  long  as  the 
logger's  account  was  kept  satisfactorily  and  that 
notice  would  be  given  to  the  creditor,  was  an 
absolute  promise  to  pay  the  specified  sum  on 
the  scale  on  each  raft  and  was  an  original  un- 
dertaking to  pay  such  amount  until  notice  was 
given. 

[Bil.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §§  18,  19;  Dec.  Dig.  i  23.»] 

3.  Pleading  (S  245*)  —  Coicplaint  —  Amend- 
ments—Allowance. 

Where  the  original  complaint  in  an  action 
on  a  written  instrument,  whereby  defendant 
promised  to  pay  plaintiff  a  specified  sum  per  M. 
on  scale  bill  on  each  raft  furnished  by  a  third 
person  to  apply  on  his  account  with  plaintiff, 
alleged  that  the  third  person  had  delivered  to 
plaintiff  748,205  feet  ot  logs,  whereupon  there 
became  due  plaintiff  $374.10,  the  court  at  the 
commencement  of  the  trial  properly  permitted 
an  amendment  alleging  the  delivery  of  a  larger 
number  of  logs  and  thereby  increasing  the  in- 
debtedness. 

[Bd.    Note.— For   other   cases,   see   Pleading, 
Cent.  Dig.  fS  653-675;   Dec.  Dig.  {  245.»] 

4.  Appeal  and  Ebbob  ({  1089*)  —  Habmless 
Ebbor— Vabiance. 

The  variance  between  the  complaint,  in  an 
action  on  a  written  instrument,  whereby  defend- 
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ant  agreed  to  pay  a  specified  sum  per  M.  on 
ficale  bill  on  each  raft  furnished  by  a  third  per- 
son to  apply  on  the  third  person's  account  with 
plaintiff,  which  alleged  the  number  of  logs  de- 
livered and  the  evidence  showing  the  delivery  of 
a  greater  number,  was  not  prejudicial  to  defend- 
ant having  knowledge  of  tne  number  furnished 
by  the  third  person. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4086;    Dec.  Dig.  §  1039.*] 

Department  2.  Appeal  from  Superior  Court, 
King  County;    Wilson  R.  Gay,  Judge. 

Action  by  Charles  Schoenlng  and  another, 
copartners,  doing  business  under  the  firm 
name  and  style  of  the  Palace  Market  against 
the  Maple  Valley  Lumber  Company.  From 
a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

William  Hickman  Moore,  for  appellant. 
Faben  &  Kelieran,  for  respondents. 

MORRIS,  J.  On  September  9,  1908,  George 
Kelly,  a  logger,  was  Indebted  to  the  respond- 
ents upon  an  account  for  butcher's  supplies 
furnished  him  In  his  logging  operations,  in  a 
sum  exceeding  $374.10.  Kelly  was  then,  and 
for  some  time  previous  had  been,  a  logger 
delivering  his  logs  to  the  appellant.  Not 
paying  his  account  with  respondents,  they 
became  unwilling  to  further  supply  him,  and 
notified  him  they  would  discontinue  his  ac> 
count  unless  they  could  hare  some  money, 
and  asked  him  If  there  was  any  way  In 
which  he  could  secure  the  account.  Kelly 
answered  he  knew  of  no  way,  unless  the  ap- 
pellant would  give  security.  Respondents 
thereupon  suggested  to  bim  that  he  see  the 
appellant  and  have  it  guarantee  the  account ; 
and  If  It  did  not  do  so,  they  would  not  carry 
the  account  longer  and  would  take  steps  to 
collect  It.  Thereupon  Kelly  went  to  appel- 
lant, and  the  same  day,  on  his  return,  hand- 
ed respondents  the  following  writing:  "Bryn 
Mawr,  Wash.,  Sept.  9,  1908.  Palace  Market 
Co. — Gentlemen:  Commencing  with  the  next 
raft  of  logs  that  comes  In  from  George  Kelly, 
we  will  pay  you  50c.  per  M.  on  scale  bill  on 
each  raft  to  apply  on  hia  account  with  you. 
This  will  hold  as  long  as  his  account  Is  kept 
satisfactorily  with  us,  but  be  left  entirely 
with  us  as  to  when  we  may  cease  to  pay  as 
above  or  not  We  will  notify  you  In  any 
case.  Yours,  Maple  Valley  Lbr.  Co.,  per  W. 
F.  Brown,  Sec'y."  In  February,  1909,  re- 
spondents brought  suit  against  appellant  on 
this  agreement,  alleging  Its  execution  In  con- 
sideration of  respondents'  waiver  of  any  ac- 
tion against  Kelly,  and  for  the  purpose  of 
enabling  Kelly  to  continue  his  logging  opera- 
tions and  delivery  of  logs  to  appellant,  and 
the  release  of  the  logs  from  any  charge  or 
lien  of  respondents.  Thereafter  Kelly  deliv- 
ered to  appellant  748,205  feet  of  logs,  where- 
upon there  became  due  respondents  upon  the 
agreement  the  sum  of  ?374.10,  for  which 
Judgment  was  asked.  Answering,  appellant 
admitted   the   making   and   delivery   of   the 


writing,  denying  the  other  allegations  of  the 
complaint.  Upon  the  trial,  the  court  permit- 
ted respondents  to  amend  by  alleging  the 
delivery  of  971,213  feet  of  logs  and  an  In- 
debtedness of  $485.60.  This  ruling  was 
made  at  the  commencement  of  the  trial,  be- 
fore entering  upon  the  taking  of  testimony, 
and  over  the  objection  of  appellant.  No 
suggestion  of  surprise  was  made  by  appel- 
lant upon  the  offer  of  the  amendment,  nor 
was  any  continuance  or  other  relief  asked 
for.  Findings  were  made  In  favor  of  re- 
spondents, awarding  them  Judgment  in  the 
sum  of  $485.59,  and  the  lumber  company  ap- 
peals. 

The  errors  claimed  are,  that  there  was  no 
consideration  for  the  writing,  the  allowance 
of  the  amendment,  and  variance.  Upon  the 
first  contention,  appellant  contends  that,  in- 
asmuch as  respondents  had  no  right  of  at- 
tachment or  Hen  upon  the  logs,  there  was  no 
consideration.  It  Is  not  necessary  for  us  to 
decide  whether  there  was  any  right  of  at- 
tachment or  Hen,  as  the  consideration  of  the 
writing  does  not  depend  upon  the  existence 
of  any  such  right.  There  was  ample  con- 
sideration Irrespective  of  any  such  right 
Respondents  forbore  taking  steps  to  collect 
the  account,  as  It  then  existed,  either  by 
suit  or  otherwise.  They  continue  furnishing 
supplies  to  Kelly,  which  they  would  not 
otherwise  have  done.  Kelly  secured  an  ex- 
tension of  credit  and  was  thereby  enabled 
to  continue  his  logging  operations,  which 
otherwise  he  could  not  have  done.  Continu- 
ing his  logging  operations,  he  was  able  to 
supply  the  appellant  with  logs,  a  benefldal 
Inducement  moving  directly  to  appellant  as 
well  as  to  Kelly.  Thus,  all  three  of  the  In- 
terested parties  received  a  benefit  because 
of  the  agreement.  These  considerations,  and 
others  that  might  be  suggested  from  the  na- 
ture of  the  transaction,  furnished  ample 
consideration  to  support  the  writing.  9  Cyc. 
342  et  seq. ;  Staver  ft  Walker  v.  Missimer,  6 
Wash.  173,  32  Pac.  995,  36  Am.  St  Rep. 
142 ;  Kelly  &  Brodock  v.  Greenough,  9  Wash. 
659,  38  Pac.  158;  Hutchinson  v.  Mt  Vernon 
Co.,  49  Wash.  469,  95  Pac.  1023;  Malone  v. 
Crescent  City  M.  &  T.  Co.,  77  Cal.  38,  18 
Pac.  858. 

In  this  connection,  appellant  contends 
there  was  no  absolute  agreement  to  pay,  and 
that  the  writing  is  too  uncertain  and  wanting 
in  mutuality.  The  agreement  contained  an 
absolute  promise  to  pay  50  cents  per  M.  on 
the  scale  on  each  raft  of  logs.  It  was  an 
original  undertaking  on  the  part  of  appel- 
lant to  pay  this  amount  until  such  time  as  it 
notified  respondents  It  would  cease  such  pay- 
ment The  court  finds  no  such  notice  was 
ever  given.  Until  the  notice  was  given,  re- 
spondents bad  a  right  to  assume  that  appel- 
lant held  itself  liable.  There  was  no  error 
In   the  allowance  of   the  amendment.     Our 
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statute  providing  for  amendment  of  plead- 
ings Is  very  liberal,  and  the  court  was  dear- 
ly wltbln  Its  provisions  in  permitting  re- 
spondents to  amend.  Xbere  was  no  variance. 
The  cause  of  action  alleged  was  the  cause 
proved.  There  was  no  difference  between 
the  pleading  and  proof,  except  as  to  the  In- 
crease in  the  number  of  logs  furnished  ap- 
pellant and  the  consequent  liability  at  50 
cents  per  M.  In  order  to  establish  a  vari- 
ance, there  must  be  an  essential  difference 
to  the  prejudice  of  a  party  In  making  his 
defense.  There  could  be  none  under  such 
drcnmstances.  It  would  not  prejudice  ap- 
pellant to  Inform  it  of  the  number  of  logs 
furnished  it  by  Kelly.  Such  was  undoubt- 
edly, then,  within  its  knowledge  and  we  fall 
to  see  how  it  could  have  been  misled.  There 
is  no  uncertainty  about  the  writing.  Ap- 
pellant plainly  confesses  a  liability  to  the  ex- 
tmt  of  50  cents  per  M.  on  all  logs  furnished 
by  Kelly,  until  notice  to  the  contrary  should 
be  given.  There  was  no  lack  of  mutuality. 
The  writing  Induced  all  parties  to  the  trans- 
action to  do  something  in  reliance  upon  its 
terms.  Appellant  furnished  supplies.  Kelly 
continued  logging  and  supplying  logs  to  ap- 
pellant. Appellant  received  Its  benefit  in 
the  receipt  of  the  logs  from  Kelly.  The 
writing  Itself  does  not  purport  to  Indicate 
anything  other  than  appellant's  undertaking, 
but,  under  the  circumstances  of  Us  execu- 
tion. Its  purpose  and  Its  effect,  it  could  not 
be  subject  to  a  charge  of  lack  of  mutuality. 
Judgment  is  affirmed. 

RUDKIN,  C.  J.,  and  CHADWICK,  CROW, 
and  DCNBAR,  JJ.,  concur. 


«1  Wtuh.  S5T) 

SPOKANE  CANAL  CO.  v.  COFFMAN  et  ux. 

(Supreme  Court  of  Wasbiogton.    Dec  29, 1910.) 

1.  Frauds.  Statdtt  of  (|  4B»)  —  Aqbmmbwt 
Not  to  be  Pertormbd  Within  Onk  Year— 
Sfboifioations  as  to  Time. 

A  parol  contract  to  plant  and  cnltivate 
fruit  for  five  years  from  the  time  of  tlie  con- 
tract is  within  the  statute  of  frauds,  because 
It  ia  one  not  to  be  performed  within  a  year. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {{  67-71 ;    Dec  Dig.  (  45.*] 

2.  BviDKNCE  (I  397  •)— Parol  Evidkhce  Con- 
tbadictino  Writing. 

The  terms  of  a  written  contract  may  not 
be  varied  or  contradicted  by  parol  evidence. 
,    [Ed.    Note.— For   other   cases,    see   Evidence, 
Cent.  Dig.  f|  1756-1765;    Dec.  Dig.  {  397.»] 

8.  Evidence  (i  419*)— Parol  Evidence— Con- 
sideration. 

The  terms  of  a  written  contract  for  the 
sale  of  land,  fixing  the  consideration,  cannot  be 
varied  by  parol  evidence,  for  such  terms  are 
within  the  statute  of  frauds  as  much  as  any 
other  part  of  the  contract. 

[Ed.    Note. — For   other   cases,   see   Elvidence, 
Cent.  Dig.  H  1912-1928;    Dec  Dig.  |  419.*] 

4.  Contracts  (|  10*)  —  Requisites— Consid- 
ERATiON— Mutuality. 

A  contract  for  the  sale  of  land  providing 
that  there  would  be  no  forfeiture  for  nonpay- 


ment of  the  price  for  five  years.  If  the_  purchas- 
er remained  on  the  premises  and  cultivated  it. 
and  set  out  an  apple  orchard,  and  if  at  the 
end  of  this  time  he  had  not  paid  for  the  land, 
there  would  be  an  abundance  of  fruit  growing 
thereupon  to  pay  for  the  same,  is  void  for  lacs 
of  mutuality. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S§  21-40;    Dec  Dig.  S  10.*] 

6.  Contracts  (|  9*)— Requisites— Certainty. 
Such  contract  is  void  for  uncertainty  as  it 
does  not  show  any  certain  time  of  payment. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  10-20;   Dec.  Dig.  8  9.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  E.  H.  Sullivan, 
Judge. 

Action  by  the  Spokane  Canal  Company 
against  Henry  M.  CofTman  and  wife.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

John  M.  Gleason  and  Joseph  F.  Morton, 
for  appellants.  Happy,  Wlnfree  &  Hlndman. 
for  respondent. 

MOUNT,  J.  This  is  the  second  appeal  in 
this  action.  When  the  case  was  here  before 
upon  the  appeal  of  the  plaintiff  In  the  action, 
the  Judgment  was  reversed  and  the  cause  re- 
manded for  further  proceedings.  Spokane 
Canal  Company  v.  Coffman,  64  Wash.  645. 
103  Pac.  1106.  In  the  opinion,  we  said: 
"The  record  shows  that  they  [respondents  at 
that  time]  are  In  default  under  the  contract 
and  unless  a  new  contract  has  been  entered 
Into,  extending  the  time  of  payment  or  waiv- 
ing all  payments  past  due,  appellant  is  clear- 
ly entiUed  to  a  Judgment  for  rescission  and 
for  possession  of  the  land."  When  the  case 
was  remanded,  the  defendant  filed  an  amend- 
ed answer  by  which  the  contracts  were  ad- 
mitted, as  alleged  in  the  complaint,  and  an 
attempt  was  made  to  allege  a  new  contract 
and  waiver  of  payments  past  due  and  to 
become  due.  The  amended  answer  alleged 
the  new  agreement  as  follows:  "Plaintiff 
company  then  and  there  Informed  these  de- 
fendants •  •  •  that  if  said  defendants 
would  remain  on  said  premises,  and  culti- 
vate the  same  and  set  out  an  orchard  on  said 
premises,  that  no  forfeiture  would  be  de- 
manded or  claimed  under  said  contract,  or 
either  of  them,  by  reason  of  the  failure  of 
defendants  to  pay  said  monthly  payments,  or 
the  taxes  on  said  lands  for  a  period  of  five 
years,  if  such  there  was,  to  wit,  the  time 
necessary  to  grow  an  orchard  on  said  lands, 
and  that  at  the  end  of  said  five  years,  if  the 
said  defendants  had  not  previously  paid  for 
their  lands,  that  there  would  be  a  super- 
abundance of  fruit  growing  on  said  lands  by 
reason  of  the  cultivation  of  said  orchard  by 
said  defendants  to  pay  for  same."  It  is  not 
alleged  that  this  waiver  or  new  contract  was 
made  In  writing.  At  the  trial  the  defendants 
offered  to  prove  that  the  contract  was  made 
orally,  and   that  in  pursuance  thereof  de- 
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fendants  remained  on  the  land,  and  planted 
the  same  to  trees  and  shrubbery  and  Im- 
proved the  same  to  the  value  of  $3,000.  The 
trial  court  was  of  the  opinion  that  this  al- 
leged modification  was,  in  effect,  an  attempt 
by  parol  evidence  to  vary  and  modify  the 
terms  of  a  written  contract,  and  also  that 
the  contract  was  one  which  is  required  to  be 
in  writing,  and  was  within  the  statute  of 
frauds,  and  for  these  reasons  sustained  ob- 
jections to  the  offered  evidence. 

We  thinlc  the  court  was  right  upon  both 
grounds.  The  contract  was  one  which  was 
not  to  be  performed  within  a  year,  and  under 
the  statute  was  void  unless  in  writing.  The 
original  contracts  were  in  writing.  There  is 
no  contention  about  that  fact  But  it  Is  now 
claimed  that  the  time  and  manner  of  pay- 
ment were  subsequently  changed  by  oral 
agreement  The  rule  is  elementary  that  the 
terms  of  a  written  contract  may  not  lie 
varied  or  contradicted  by  parol.  The  rule  Is 
stated  In  Bradley  v.  Barter,  156  Ind.  499, 
60  N.  E.  141,  as  follows:  "It  is  true  that  the 
consideration  for  the  sale  of  real  estate,  even 
as  between  the  parties  to  the  written  con- 
tract may  be  shown  by  parol,  when  such 
consideration  is  not  of  itself  contractual, 
within  the  terms  or  provisions  of  the  written 
Instrument ;  hut  when  a  written  contract  af- 
fected by  the  statute,  stipulates,  fixes,  and 
provides  for  the  payment  of  the  considera- 
tion, as  was  done  under  the  written  agreement 
in  this  case,  the  consideration,  and  the  mode 
or  manner  of  its  payment,  as  therein  fixed 
and  provided,  become  a  part  of  the  contract, 
and  the  latter,  as  to  these,  is  no  more  open 
to  change  or  modification  by  parol  than  it  is 
Ih  respect  to  any  other  of  Its  parts."  Under 
this  rule,  the  trial  court  was  right  In  re- 
jecting oral  evidence  to  thus  modify  and 
vary  the  terms  of  the  admitted  written  con- 
tract 

Furthermore,  if  we  assume  that  the  con- 
tract alleged  was  an  entirely  new  contract, 
and  was  taken  out  of  the  statute  because 
there  bad  been  a  part  performance,  still  the 
contract  was  so  Indefinite  and  uncertain  as 
to  be  void.  The  allegation  Is  that  if  the  ap- 
pellants would  remain  on  the  premises  and 
cultivate  the  land  and  set  out  an  orchard 
thereon,  no  forfeiture  would  be  claimed  for 
a  period  of  five  years ;  and  at  the  end  of  this 
period,  if  the  appellants  had  not  paid  for 
the  land,  then  there  would  be  an  abundance 
of  fruit  growing  thereon  to  pay  for  the  same. 
In  other  words,  there  was  no  obligation  on 
the  part  of  the  appellants  to  pay  for  the  land 
within  five  years,  and  no  definite  time  there- 
after when  payment  should  be  made  with 
fruit,  and  appellants  were  not  required  to 
remain  upon  the  land  or  to  cultivate  It  The 
contract  Is  entirely  wanting  both  in  definite- 
ness  and  in  mutuality.  In  the  case  of  Dorsey 
V.  Packwood,  53  U.  S.  126,  13  L.  Ed.  921, 


where  the  purchaser  of  a  plantation  "bound 
himself  to  transfer  to  his  son-in-law  one-half 
of  the  plantation,  slaves,  cattle,  and  stock 
as  soon  as  the  son-in-law  should  pay  for 
one-half  of  the  cost  of  said  property  either 
witu  his  own  private  means  or  with  one-half 
the  profits  of  the  plantation,  it  was  held  that 
such  a  contract  was  deficient  in  mutuality. 
The  court.  In  reference  to  the  contract  there 
said:  "But  there  is  one  characteristic  nec- 
essary to  give  it  validity  as  a  binding  con- 
tract in  which  it  is  entirely  deficient  It 
wants  mutuality.  It  Imposes  no  obligation 
on  Dorsey  whatever.  He  Is  not  bound  either 
to  render  services  or  pay  money  as  a  con- 
sideration for  one-half  the  land.  Packwood 
conld  not  support  a  suit  upon  It  to  compel 
Dorsey  to  do  anything.  He  has  not  an  alter- 
native obligation,  because  Dorsey  is  not 
bound  to  perform  either  alternative." 

The  same  is  true  In  this  case.  If  the  con- 
tract was  made  as  the  appellants  alleged  and 
attempted  to  prove,  there  was  nothing  In 
it  to  bind  them.  They  were  neither  required 
to  remain  upon  the  land  nor  to  pay  for  it 
at  any  time.  We  are  of  the  opinion,  there- 
fore, that  the  new  contract  alleged  was  with- 
in the  statute  of  frauds,  could  not  be  proved 
by  oral  evidence,  and  was  also  void  for  un- 
certainty. 

The  Judgment  Is  therefore  affirmed. 

RDDKIN,  C.  J.,  and  GOSB,  FULLERTON, 
and  PARKER,  JJ.,  concur. 


(61  Wash.  271) 
NORTH  COAST  B.  CO.  ▼.  AUMILLER  et  nx. 
(Supreme  Court  of  Washington.    Dec.  20,  1910.) 

1.  E5MINENT  Domain  (J  247*)— Natubb— Delb- 
OATioN  or  Powers — Instruction. 

The  power  of  eminent  domain  is  to  be 
strictly  construed  and  parties  seeking  it  may  not 
encroach  on  individual  rights,  so  that  in  an  ac- 
tion where  the  issue  was  whether  a  railroad 
company  was  liable  for  interest  upon  an  award, 
that  question  must  be  considered  with  reference 
to  Const,  art.  1,  $  16,  which  provides  that  full 
compensation  must  be  paid  into  court  l>efore 
the  land  may  be  taken,  etc. 

[EJd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |§  638-643 ;  Dec.  Dig.  §  247.»] 

2.  Eminent  Domain  (§  241*)— Compbnsatiow 
— Judgment  Entry— Abandonment. 

Judgment  need  not  be  entered  immediately 
upon  the  verdict  awardinf^  damages  in  condem- 
nation, but  the  condemning  party  may  elect 
whether  it  will  abandon  the  proceeding  or  ap- 
propriate the  property,  for  there  is  no  require- 
ment under  Const,  art.  1,  S  16,  that  the  Judg- 
ment be  immediately  entered. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent.  Dig.  SS  621-625 ;  Dec.  Dig.  §  241.*] 

3.  Eminent  Domain  (8  243*)— Compensation 
—Judgment  for  Damages— Actuai,  Judo- 
uent. 

Although  in  a  condemnation  proceeding,  it 
may  l>e  said  that  there  are  three  separate  judg- 
ments, the  adjudication  of  necessity,  the  awara 
of  damages,  and  the  decree  of  appropriation,  the 
first  is  a  condition  precedent,  and  the  last  mere- 
ly formal,  so  that  the  award  of  damages  is  the 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  t  Rep'r  Index** 
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Teal  jadgment  which  decides  the  controveny  be- 
tween the  paities. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent.  Dig.  |S  627-629;  Dec.  Dig.  §  243.»] 

4.  ESminent  Domain  (8  247*)— Pboceedings 
TO    Award    Compensation  —  Interest    on 

Aw  ABD — POSSEgSION . 

Aiter  an  award  of  damages  in  condemna- 
tion, jadgment  of  appropi1a]:ion  was  not  entered 
for  some  time.  During  that  interim,  the  owner 
remained  in  possession.  When  it  was  entered, 
he  claimed  interest  upon  the  award.  Held,  that 
as  possession  is  only  one  of  the  elements  in  the 
Talue  of  land,  and  as  the  right  to  rent,  sell,  etc., 
having  been  practically  cut  off  by  the  judg- 
ment, under  Const,  art.  1,  |  16,  requiring  full 
compensation  to  be  paid  into  court  before  land 
is  taken,  interest  should  be  allowed  upon  the 
award. 

[EJd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  63»-643;   Dec.  Dig.  {  247.»] 

6.  Eminent  Domain  (g  247*) — Proceedings 
TO  Award  CokPBNSATioN  —  Interest  on 
A  w  ARD— Possession- Set  -  Off. 

In  condenmation,  if  it  be  sought  to  set  off 
the  value  of  the  possession  as  against  the  inter- 
est on  the  award,  the  burden  of  establishing  the 
value  of  the  possession  is  upon  the  condemning 
part/ ;  the  landowner  having  nothing  to  do  but 
receive  full  compensation  before  his  land  is 
taken. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  63a-643:  Dec.  Dig.  i  247.*} 

Department  2.  Appeal  from  Superior 
Court,  Yakima  Connty;  B.  B.  Preble,  Judge. 

Action  by  the  Nortb  Coast  Railroad  Com- 
pany against  W.  J.  Aumiller  and  wife.  From 
a  judgment  for  plflintlfF,  defendants  ap- 
peal.    Reversed,  with  directions. 

James  O.  Cull,  for  appellants.  Danson 
Se  Williams  and  H.  J.  Snively,  for  respond- 
ent 

DUNBAR,  J.    This  action  was  brought  by 
the  respondent,   a  railroad'  company,   under 
the  eminent  domain  statutes,  to  appropriate 
certain   property   of   the   ai^eilants   for   a 
right  of  way.    An  order  of  necessity  was  ad- 
judged, and  the  case  was  tried  to  a  jury  on 
the  question  of  damages  sustained  by  the 
appellants,  which  resulted .  in  a  verdict  in 
their  favor  in  the  sum  of  $15,000.    This  ver- 
dict was  entered  on  the  ISith  day  of  May, 
1910.     On  the  17th  day  of  June,   1910,   re- 
spondent applied  to  the  court  for  the  entry 
of  judgment  and  final  decree  of  condemna- 
tion, which  was  obtained  and  entered.    This 
judgment  did  not  provide  for  the  payment 
to  appellants  of  Interest  on  the  amount  of 
the  award  from  the  date  of  entry  of  verdict 
to  the  date  of  payment  of  judgment,  and  it 
Is  upon  this  refusal  of  the  court  to  enter 
judgment  for  that  amount  that  this  appeal ' 
l8  taken,  and  the  cmly  question  Involved  Isj 
whether  a  landowner,  In  case  of  appropria- 
tion of  his  property  by  a  railway  corpora- 1 
tlon  under  the  power  of  eminent  domain.  Is  | 
entitled 'to  Interest  on  the  amoqnt  of  dam- 
ages awarded  by  the  jury  from  the  date  of  \ 
the  award  or  entry  of  verdict  until  the  final  i 
judgment  of  appropriation.  1 


Section  16,  art  1,  of  tbe  Constitution  of 
the  state  of  Washington,  provides  among 
other  things  that  no  right  of  way  shall  be 
appropriated  to  tbe  use  of  any  corporation 
other  than  municipal  until  full  compensa- 
tion therefor  be  first  made  in  money,  or 
ascertained  and  paid  into  court  for  the  own- 
er. It  is  well  established  that  the  powers 
of  eminent  domain  are  to  be  strictly  con- 
strued, and  that  parties  seeking  it  must  not 
be  allowed  to  encroach  upon  the  Individual 
rights  beyond  the  scope  of  their  authority, 
so  that  this  question  will  be  considered  with 
reference  to  constitutional  guaranty  that 
full  compensation  must  be  paid  into  court 
for  the  owner.  There  is  no  requirement 
that  the  approprlator  of  the  property  shall 
cause  Judgment  to  be  entered  immediately 
upon  the  verdict  assessing  the  damages,  and 
under  the  rule  announced  by  this  -court  in 
Port  Angeles  Pacific  R.  Co.  v.  Cooke,  38 
Wash.  184,  80  Pac.  305,  the  condemning  par- 
ty has  a  right  to  a  reasonable  time  in  which 
to  make  the  election  whether  it  will  aban- 
don the  proceedings  or  appropriate  the  prop- 
erty. In  Port  Angeles  Southern  Railroad 
Co.  V.  Barbare,  46  Wash.  275,  80  Pac  710, 
it  was  held  that  a  corporation  had  a  rea- 
sonable time  to  make  its  decision  In  this  re- 
gard. Conceding  this  right,  the  least  that 
it  can  do  In  good  conscience  is  to  give  the 
owner  the  benefit  of  the  value  of  the  award 
while  it  is  taking  time  to  determine  whether 
or  not  it  will  abide  by  the  award.  It  having 
the  advantage  of  an  opportunity  to  retrace 
Its  steps  while  the  other  party  is  Irrevocably 
bound  by  the  award,  we  think  that  this  is, 
at  least,  all  tbe  advantage  which  should  be 
accorded  it,  and  that  tbe  property  owner 
should,  not  be  forced  to  bear  a  loss  by  rea- 
son of  the  transaction. 

In  this  particular  case  the  amount  In 
controversy  Is  small,  but  the  principle  to  be 
established  might  become  important  In  other 
cases.  In  this  case  it  Is  conceded  that  the 
owners  remained  In  possession  of  the  prop- 
erty, but  it  is  also  a  fact  that  they  offered 
to  prove  that  they  had  received  no  rents, 
issues,  and  profits  from  said  property  sub- 
sequent to  the  award,  and  that  they  bad 
been  unable  to  rent  tbe  same  because  of  the 
claim  thereto  of  the  petitioner  in  virtue  of 
these  proceedings.  If  this  be  true,  and  it 
must  be  taken  to  be  true,  then  it  would  seem 
that,  not  having  the  real  benefit  of  tbe  land 
and  not  having  the  right  to  the  use  of  the 
award,  there  could  be  no  question  that  full 
compensation  was  not  obtained  by  them. 
Tbe  award  of  damages  is  somewhat  In  the 
nature  of  a  judgment.  In  fact  It  was  held 
to  be  an  interest-bearing  judgment  by  this 
court.  In  State  ex  rel.  Donofrio  v.  Humes, 
34  Wash.  347,  75  Pac.  34a  It  is  true,  as 
urged  by  the  respondent,  that  there  might 
be  said  to  be  three  serrate  and  distinct 
judgments  recognized  in  our  eminent  domain 
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proceedings,  adjudication  of  the  necessity 
of  the  appropriation,  Judgment  on  tlie  ver- 
dict or  award  of  damages,  and  Judgment  or 
decree  of  appropriation.  The  first,  of  course, 
simply  establishes  an  antecedent  right  to 
commence  the  proceedings.  The  last  is  only 
the  forauil  announcement  which  necessarily 
follows,  and  gives  legal  effect  to  the  real 
Judgment,  which  embodies  and  decides  the 
real  controversy  between  the  parties,  viz., 
the  amount  which  is  to  be  paid. 

But,  whatever  may  be  said  of  these  more 
or  less  technical  questions,  the  vital  ques- 
tion Is,  What  constitutes  full  compensation? 
Conceding  that  the  possession  remains  In  the 
landowner,  it  cannot  be  said  with  any  de- 
gree of  reason  that  the  value  of  his  posses- 
sion Is  not  impaired  by  the  Judgment  of  dam- 
ages. Possession  is  only  one  of  the  elements 
of  value  In  land.  The  right  to  rent, 
the  'right  to  sell,  the  right  to  improve, 
are  all  valuable  rights  which  must  in  the 
nature  of  things  t>e  affected  by  this  rela- 
tion. If  so,  it  conclusively  follows  that 
he  has  not  received  full  compensation.  As 
said  by  the  court  In  Lake  Koen  Navigation, 
Res.  &  Irr.  Ca  v.  McLain  Land  &  Inv.  Co., 
69  Kan.  334",  76  Pac.  853;  "In  condemna- 
tion appeals  the  issue  Is,  what  shall  be, full 
compensation?  Interest  is  allowed  merely  as 
a  means  of  securing  such  compensation. 
If,  upon  the  condemnation  of  land,  complete 
deprivation  do  not  follow  at  once,  stUl,  fur- 
ther tenure  is  rendered  precarious.  Posses- 
sion may  be  disturbed  at  any  time,  and  all 
property  rights  are  exercisable  only  under 
doubt  and  uncertainty  as  to  their  duration. 
As  a  recompense  for  the  loss  attending  this 
embarrassed  use  of  the  land,  and  this  quali- 
fication of  dominion  over  it  pending  the  pay- 
ment of  the  condemnation  money,  interest 
may  be  allowed."  Lewis  on  Eminent  Do- 
main, S  743,  is  as  follows:  "Where  damages 
are  assessed  for  property  to  be  afterwards 
taken,  the  award  or  verdict  should  include 
interest  from  the  time  with  reference  to 
which  the  damages  are  estimated,  to  be  re- 
duced by  the  value  of  the  use  of  the  prop- 
erty to  the  owner  while  he  continues  to 
have  such  use.  As  we  have  before  observ- 
ed, the  estimating  and  payment  of  the  com- 
pensation should  be  concurrent  with  the 
taking.  As  this  is  Impossible  in  practice,  a 
time  must  be  selected  with  reference  to 
which  the  compensation  shall  be  assessed 
and  to  which  the  title  will  relate  when  the 
compensation  is  paid.  This  point  of  time 
must  necessarily  be  before  the  compensation 
can  be  paid.  Between  that  time  and  the 
payment  the  owner  has  only  a  qualified  use 
of  his  property.  He  may  use  it  as  it  is,  but 
he  cannot  improve  or  sell  it,  except  subject 
to  rights  acquired  by  the  condemnation.  As 
his  Just  compensation  is  withheld  from  him, 
though  necessarily,  he  should  have  an  equiv- 
alent for  such  withholding,  and  that,  in  law. 


is  legal  interest"  In  further  discussing  the 
question,  it  is  said:  "It  is  true  that,  until 
the  company  actually  takes  possession,  at 
the  end  of  the  proceedings,  the  owner  has 
the  legal  right  to  possess  and  use  the  land. 
It  cannot  be  assumed  that  the  value  ol  this 
legal  right  is  equivalent  to  the  interest  on 
the  assessed  vtilue  of  the  land.  From  the 
time  of  the  award,  he  is  practically  deprived 
of  his  right  to  dispose  of  the  land.  His  pos- 
session Is  precarious,  liable  to  be  terminated 
at  any  time;  he  cannot  safely  rent;  he  can- 
not safely  Improve;  if  be  sows,  he  cannot 
be  sure  that  he  will  reap.  As  he  Is  not 
placed  In  this  position  by  any  act  of  his 
own.  Is  not  In  as  a  wrongdoer,  nor  under  any 
contract,  there  would  be  no  Justice  In  charg- 
ing him  with  any  assumed  value  of  the  use. 
Where  the  owner  has  actually  derived  bene- 
fit and  value  from  his  possession  and  use 
between  the  filing  of  the  award  and  the  as- 
sessment by  the  Jury,  the  value  of  such  pos- 
session and  use  may  be  ascertained  by  the 
Jury  and  the  amount  of  it  deducted  from  the 
interest  allowed."  This  Is  also  the  rule  laid 
down  by  Randolph  on  Eminent  Domain,  | 
280,  where  it  is  said:  "Where  the  land- 
owner is  left  in  possession  for  a  time  after 
the  date  of  valuation,  the  possession  has 
been  deemed  equivalent  to  interest.  In  other 
decisions  possession  is  not  deemed  equivalent 
to  Interest,  as  it  is  permissive  only,  and 
does  not  carry  the  right  to  Improve  the  prop- 
erty save  at  the  possessor's  risk.  T*e  best 
rule  is  that  which  does  not  arbitrarily  make 
possession  equivalent  to  interest,  but  allows 
Interest  from  the  date  of  valuation,  and  re- 
duces the  amount  by  the  estimated  value  of 
the  possession."  And  without  further  cita- 
tion, the  overwhelming  weight  of  authority 
is  to  this  effect  It  is  also  to  the  effect  that 
Inasmuch  as  the  landowner  has  nothing  to 
do  but  to  receive  full  compensation  before 
his  land  shall  be  taken,  the  question  of 
whether  the  possession  has  been  equal  to 
Interest  on  the  award  Is  a  fact  to  be  estab- 
lished affirmatively  by  the  condemning  party. 
Under  this  rule,  the  Judgment  In  this  case 
will  be  reversed,  and  the  court  instructed  to 
enter  Judgment  for  the  additional  Interest 
demanded. 

RUDKIN,   C.   J.,    and    GROW,   MORRIS, 
and  CHADWICK,  JJ.,  concur. 


(61  Wash.  386) 

WILTON  V.  PIERCE  COUNTT  et  al. 

(Supreme  Court  of  Washington.    Dec.  30, 1910.) 

1.  Municipal    Cokpobations    (|    34*)  — An- 
nexation   OF    Tkbbitobt  —  Pbockedings— 
Election — "Qualified  Elkctobs." 
■    Laws  1907,  c.  245,  provides  that"  upon  pe- 
tition of  one-filth  of  die  qualified  electors  re- 
siding  within   territory   sought   to   be   annexed, 
the  board   of  county  commissioners,  after  due 
bearing,  shall  call  an  election  on  the  question 
of  the  annexation   in  the  territory   to  be  an- 
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nezed,  which  shall  he  condacted  according  to 
the  general  election  laws  and  at  which  only 
qualified  electors  shall  vote.  The  general  elec- 
tion law  (Rem.  &  Bal.  Code,  f  4798)  provides 
that  the  board  of  county  commissioners  in  each 
county  shall  divide  their  respective  counties  in- 
to election  precincts,  establish  the  boundaries 
thereof,  and  designate  one  voting  place  in  each 

Srecinct.  Held,  that  since  under  the  general 
[ection  law  a  voter  would  only  be  a  qualified 
elector  within  the  precinct  in  which  he  resided, 
there  was  no  raUa  election  for  the  annexation 
of  territory  to  a  city,  where  no  polling  places 
were  established  b7  the  notice  calling  for  the 
election  in  eight  of  the  precincts  of  the  county 
which  were  included  within  the  territory  to  be 
annexed;  the  voters  in  such  precincts  not  be- 
ing qualified  electors. 

[EU.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {!  98-101;  Dec.  Dig.  { 
34.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  5875-5876.] 

2.  Injunction  (§  80*)— Jubiswotiow— Polit- 
ical QUESnOKB.  ' 

While  equity  has  no  jurisdiction  over  a 
parely  political  question,  the  validity  of  an 
election  for  the  annexation  of  territory  to  a 
dty  involves  the  pn>perty  'rights  of  the  citizens 
of  the  annexed  territory,  so  as  to  give  equity 
jurisdiction  to  enjoin  the  canvassing  of  the  re- 
tarns  of  such  election  on  the  ground  of  its  in- 
validity. 

[Bd.  Note.— For  other  cases,  see  Injanction, 
Cent.  Dig.  §  151;   Dec.  Dig.  {  80.*] 

3.  MtJNICIPAL      COBPOBATIONS      (|     34*)  —  AN- 
NEXATION     or     TEBBITOBT  —  PBOCEBDINGS— 

Remedies  to   Pbevent   Annexation— Peb- 

SONS  Entitled  to  Sue. 

Rem.  &  Bal.  Code,  I  4945,  providing  that 
no  one  may  contest  an  election  except  a  quali- 
fied elector  of  the  district,  county,  etc,  in 
which  the  office  is  to  he  exercised,  would  not 
apply  so  as  to  require  one,  suing  as  a  property 
owner  in  territory  proposed  to  be  annexed  to 
a  city  by  an  election  for  that  purpose,  to  en- 
Join  the  canvassing  of  the  returns  on  the  ground 
of  the  invalidity  of  the  election,  to  allege  that 
lie  w^s  an  elector;  the  suit  not  being  to  contest 
tlie  ngbt  to  hold  office. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  98-101;  Dec.  Dig. 
{  34.*] 

Department  2.  Appeal  from  Superior 
Conrt,  Pierce  County;  M.  It.  Clifford,  Judge. 

Suit  by  William  H.  Wilton  against  Pierce 
Oonnty  and  others.  From  a  decree  for  plain- 
tur,  defendants  appeal.    Affirmed. 

J.  L.  McMurray  and  Frank  D.  Oakley,  for 
appellants.  F.  Campbell  and  Burdick  &  Mc- 
Questen,  for  respondent 

MORRIS,  J.  Appeal  from  a  decree  grant- 
ing an  Injunction,  enjoining  appellants  from 
canvassing  the  returns  of  an  election  held 
January  8,  1910,  the  purpose  of  which  was 
the  annexation  of  territory  to  the  city  of  Ta- 
coma.  The  complaint  alleged  respondent  to 
be  a  resident  and  freeholder  within  the  ter- 
ritory sought  to  be  annexed,  and  then  fol- 
lowed a  number  of  alleged  Illegal  features 
In  the  holding  of  the  election,  only  a  few  of 
which  we  will  notice,  as  the  decree  was  en- 
tered upon  motion  for  Judgm^it  upon  the 
pleadings.  We  will  therefore  only  refer  to 
those  charges  which  are  admitted  in  the  an- 


swer and  upon  which  the  Judgment  must 
rest.  If  at  all. 

The  complaint  charged,  and  the  answer 
admitted,  the  places  fixed  In  the  notice  where 
the  election  would  be  held,  which  places  in 
some  Instances  were  not  within  the  regular- 
ly established  voting  precinct  of  the  county 
within  the  district  sought  to  be  annexed.  It 
is  also  admitted  that.  In  eight  of  the  pre- 
cincts of  the  county,  portions  of  the  territory 
of  which  were  Included  within  the  district 
sought  to  be  annexed,  no  polling  places  were 
established  by  the  notice  calling  for  the  elec- 
tion. The  election  was  held  under  chapter 
245,  Laws  of  1907,  providing  that,  upon  the 
presentation  of  a  petition  signed  by  20  per 
centum,  of  the  quallfled  electors  resident 
within  the  territory  sought  to  be  annexed, 
the  board  of  county  commissioners,  after  due 
hearing  and  determination  of  regularity, 
shall  call  "an  election  to  be  held  in  such 
proposed  territory  to  be  annexed,"  notice  of 
which  shall  be  given  in  form  not  material  to 
be  here  inquired  into.  "Such  election  shall 
be  conducted  In  accordance  with  the  general 
election  laws  of  the  state,  and  no  person 
shall  be  entitled  to  vote  thereat,  unless  he 
shall  be  a  qualified  elector."  The  general 
election  laws,  under  which  an  election  of  this 
character  is  by  the  terms  of  the  act  to  be 
held,  provide  that  the  hoard  of  county  com- 
missioners in  each  county  shall  divide  their 
tespectlve  counties  Into  election  precincts,  es- 
tablish the  boundaries  thereof,  and  designate 
one  voting  place  In  each  precinct  Rem.  & 
Bal.  Code,  |  479&  This  annexation  act  also 
provides  that  the  question  of  annexation  of 
the  proposed  territory  shall  be  submitted  to 
the  qualified  electors  of  the  territory.  Among 
the  necessary  qualifications  of  an  elector  Is 
residence  within  the  precinct  for  80  days  pre- 
ceding an  election.  Manifestly,  then,  a  resi- 
dent of  the  proposed  territory  would  not  be 
a  quallfled  elector  therein,  except  as  he  was 
a  qualified  elector  of  some  already  estab- 
lished precinct  Residence  within  the  pre- 
cinct being  a  necessary  qualification,  one 
could  not  be  a  qualified  elector  except  within 
the  precinct  In  which  he  resided;  and  any 
attempt  to  exercise  the  right  of  franchise  un- 
der the  general  law  must  be  made  within 
the  precinct  In  which  the  elector  resides. 
Outside  of  the  boundaries  of  that  precinct  be 
is  not  a  qualified  elector  for  the  purpose  of 
voting.  When,  therefore,  an-  elector  In 
"White"  precinct  was  compelled  to  go  to  a 
designated  place  In  "Black"  precinct  to  cast 
his  vote,  he  lost  his  right  thereto.  When  he 
left  the  boundaries  of  "White"  precinct  in 
which  he  resided  and  attempted  to  cast  a 
vote  In  "Black"  precinct,  such  a  vote  was  not 
the  vote  of  a  qualified  elector,  and  any  elec- 
tion affected  by  such  votes  would  not  be  an 
election  by  qualified  electors.  The  question 
of  convenience  of  the  voters  Is  not  to  t>e  con- 
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sldered.  It  Is  rather  one  of  qualification, 
and  each  elector  must  cast  his  ■»ote  wlthJn 
that  precinct  residence  In  which  clothes  him 
with  the  quallflcatlons  of  an  elector.  The 
residents  of  these  eight  precincts,  who  were 
compelled  to  go  outside  of  their  resident 
precincts  In  order  to  vote,  lost  the  right  to 
vote  by  doing  so,  and  the  question  was  not, 
as  provided  for  In  the  act,  submitted  to  the 
qualified  electors  of  the  territory.  Counsel 
for  appellants  argues  such  is  not  a  correct 
construction  of  the  statute,  because  in  school 
elections  voters  may  vote  in  places  outside 
of  the  election  precincts  in  which  they  re- 
side. True;  but  in  school  elections,  resi- 
dence within  election  precincts  is  not  a  qual- 
ification of  the  voter.  The  qualification  is 
special,  not  at  all  according  to  the  general 
election  laws  as  provided  for  In  this  statute ; 
the  qualification  as  to  residence  being  resi- 
dence within  the  school  district  Manifestly, 
upon  the  same  reasoning  one  could  not  vote 
at  a  school  election  in  a  district  within  which 
he  did  not  reside.  There  is  nothing  contrary 
to  these  views  in  Mayor  v.  Shattuck,  19  Colo. 
104,  44  Pac.  947,  41  Am.  St  Rep.  208,  and 
State  ▼.  State  Board  of  Canvassers,  78  S. 
C.  461,  69  S.  E.  145,  14  L.  R.  A.  (N.  8.)  850, 
cited  by  appellants.  It  follows  that  the  elec- 
tion was  not  legal  In  that  it  was  not  an  elec- 
tion by  qualified  electors. 

Appellants  contend  that  the  court  below 
bad  no  jurisdiction ;  that  the  question  is 
purely  a  political  one.  We  concede  that  a 
court  of  equity  has  no  Jurisdiction  over  a 
purely  political  question,  such  as  is  Involved 
In  many  questions  growing  out  of  some  mat- 
ters pertaining  to  or  involving  elections.  But 
the  question  here  submitted  involves  more 
than  a  political  right ;  it  reaches  farther  and 
touches  the  property  right  of  the  citizen. 
Such,  we  think,  is  established  by  previous 
holdings  of  this  court  upon  a  like  question. 
State  ex  rel.  West  Seattle  v.  Superior  Court 
36  Wash.  566,  79  Pac.  29;  State  v.  NlcoU, 
40  Wash.  517,  82  Pac.  895;  Estate  of  Brown 
V.  West  Seattle,  43  Wash.  26,  85  Pac.  854. 
The  freeholder  In  the  rural,  and  the  freehold- 
er in  the  urban,  district  hold  their  property 
subject  to  different  rights  of  taxation,  special 
assessments  and  different  regulations  as  to 
sanitary  and  other  regulations  affecting  the 
public  health,  safety,  and  general  welfare. 
It  is  too  clear  for  argument  that  property  In 
a  city  is  subject  to  many  restrictions  which 
create  a  burden  not  borne  by  property  out- 
side  of  the  municipal  boundaries.  When, 
therefore,  the  property  of  a  citizen  Is  brought 
within  the  municipal  boundaries  of  a  city, 
his  property  rights  have  been  affected.  He 
must  now  hold  that  property  subject  to  many 
regulations,  restrictions,  and  burdens  not  pre- 
viously attaching  to  it  And  in  seeking  to 
prevent  such  a  transfer,  he  presents  more 
than  a  political  question ;    it  Is  one  which  I 


affects  him  in  his  property  as  well  as  his  po> 
llUcal  right 

Appellants  further  contend  that  respond- 
ent, in  describing  himself  as  "a  resident  and 
freeholder  within  the  territory,"  pleads  him- 
self out  of  court  In  that  be  falls  to  describe 
himself  as  an  elector,  and  the  general  elec- 
tion laws  provide  that  "no  person  shall  be' 
competent  to  contest  an  election,  unless  be 
is  ».  quxlified  elector  of  the  district  county, 
or  precinct,  as  the  case  may  be,  in  whl(Ai  the 
office  is  to  be  exercised."  Rem.  &  Bal.  Code, 
{  4945.  This  is  not  an  election  contest  Re- 
spondent is  not  here  contesting  the  right  of 
any  person  to  hold  office.  Rather  he  is  seek- 
ing to  protect  an  Infringement'  of  his  prop- 
erty rights,  attempted  to  be  made  without 
compliance  with  the  law  giving  the  right  of 
such  infringement 

Believing,  therefore,  that  the  failure  to 
follow  the  mandate  of  the  law  as  to  the  man- 
ner of  holding  this  election  rendered  the 
same  illcrgal,  the  respondent  was  entitled  to 
the  decree  appealed  from,  and  the  same  I4 
affirmed. 

RUDKIN,  C.  J.,  and  CROW  and  DUNBAR, 
JJ.,  concur.    CUADWICK,  J.,  took  no  part 

(42  Mont  290> 
CITt  OP  BOZEMAN  v.  BOHART. 
(Supreme  Chart  of  Montana.     Dec.   6,   lOlOl.) 

1.  Ii«juNcnoN  (I  38*)— Temporabt  Injunc- 
tion—When  AUTIIOBIZED. 

A  plaintiff  In  an  action  for  unlawful  de- 
tainer may  in  a  proper  case  obtain  a  temporary 
injunction  In  aid  of  It  to  restrain  defendant 
from  interfering  with  the  occupation,  use,  and 
enjoyment  by  plaintiff  of  the  premises,  though 
the  action  Is  summary  and  is  usually  speedy 
and  adequate  to  oust  defendant  from  his  unlaw- 
ful possession. 

[EJd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  86-00;   Dec.  Dig.  t  38.*] 

2.  EJquiTT  (S  43*)— Remkot  at  Law. 

Where  a  court  is  competent  to  take  cog- 
nizance of  a  legal  right  and  has  power  to  pro- 
ceed to  judgment  which  affords  adequate  relief, 
glaintiff  must  proceed  at  law  because  defendant 
as  a  constitutional  right  to  a  trial  by  jury. 
[EM.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  SS  121-140.  164-166;    Dec.  Dig.  {  43.*] 

3.  iNJTTNcnoN  (I  38*)— TiajpoBABT  Injunc- 
tion-When  Authorized. 

That  the  main  relief  sought  in  an  action  is 
le^l,  so  that  defendant  Is  entitled  to  a  jury 
trial  on  legal  issues,  does  not  prevent  the  court 
In  its  equitable  jurisdiction  to  issue  an  injunc- 
tion to  preserve  the  subject  of  the  action  until 
the  legal  issues  can  be  determined. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  IS  86-90;  Dec.  Dig.  t  38.*] 

4.  munioipai.  cobpobations  ({  722*)— lieasea 
— Rights  Reserved. 

A  city  executing  a  lease  of  its  lands  re- 
serving the  use  thereof  for  the  burial  of  dead 
animals  and  for  a  dumping  ground  for  garbage, 
and  binding  the  lessee  to  superintend  the  burying 
of  dead  animals  and  the  deposit  of  garbage,  re- 
tains the  right  to  make  use  of  the  land  so  far  a» 
It  is  necessary  to  serve  the  convenience  and 
preserve  the  health  of  its  Inhabitants,  and  the 
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richt  is  a  substantial  and  continuing  one  not 
inconsistent  with  tti«  right  of  occupancy  by  the 
lessee  for  bis  own  purposes,  and  the  city  may 
protect  and  enforce  the  riglit,  though  it  is  not 
seeking  to  terminate  the  lease  and  recover  pos- 
seesion. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  722.*] 

6.  MUNICIPAI.    COBPOBATIONS    (5    722*)  —  IN- 

JTJNCTiON  (5  4G*)— Leases— CoNSTBDCTipN— 

Obligations  of  Lessee. 

A  lease  by  a  city  of  its  lands,  reserving  the 
use  thereof  for  the  burial  of  dead  animals  and 
for  a  dumping  ground  for  garbage,  and  requir- 
ing the  lessee  to  superintend  the  burying  of  dead 
animals  and  the  deposit  of  garbage  for  a  speci- 
fied compensation,  and  requiring  him  to  keep 
clear  and  easy  of  access  a  sufficient  tract  for 
the  burial  of  aead  animals  and  for  the  dumping 
of  garbage,  makes  the  lessee  an  employ^  of  the 
cirt  to  the  extent  to  which  his  services  are  re- 
quired to  superintend  the  disposition  of  garbage 
and  the  burning  of  dead  animals  and  be  mast 
allow  the  city  authorities  free  access  to  the 
premises  and  render  substantial  services  to  it, 
and  his  interference  with  the  right  of  entry  by 
the  city  makeA  him  a  trespasser,  and  by  con- 
tinuing his  'conduct  the  court  has  jurisdiction 
to  grant  relief  by  injunction. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  722;*  Injunction, 
Cent.  Dig.  J|  98,  99;   Dec  Dig.  I  46.*] 

8.  Injunction  (S  38*)— Leases— Eights  Re- 

8XBVED — REUXDT. 

A  city  leased  its  land,  reserving  the  use 
thereof  for  the  burial  of  dead  animals  and  for 
a  dumping  ground  for  garbage,  and  required 
the  lessee  to  superintend  the  disposition  of  gar- 
bage and  the  burying  of  dead  animals.  The 
lessee  failed  to  bury  dead  animals,  and  permit- 
ted many  of  them  to  remain  unburied  for  many 
days.  In  other  instances  dead  animals  were 
buried  with  only  light  covering,  and,  though  the 
city  demanded  compliance  with  the  contract,  he 
refused  to  do  so.  The  city  could  not  acquire 
any  other  place  to  make  proper  disposition  of 
the  garbage  and  dead  animals.  Held,  that  un- 
der Rev.  Codes,  §§  6&43,  6SG5.  authorizing  an 
injnnction  when  during  the  litigation  the  con- 
tinuance of  some  act  will  produce  irreparable 
injuiT.  and  authorizing  an  injunction  to  enjoin 
•  nuisance,  the  city  suing  for  unlawful  detainer 
was  entitled  to  a  temporary  injunction  restrain- 
ing the  lessee  from  interfering  with  the  city"? 
use  of  the  property,  since  there  was^no  proper 
measure  of  damages  by  which  the  city  could  be 
compensated  for  the  unlawful  interference  with 
its  rights  by  the  lessee,  and  since  his  act  creat- 
ed a  nuisance. 

[Ed.  Nota. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  86-^;   Dec.  EHg.  |  38.*] 

7.  Injunction  (J  18*)— Solvency  of  Defend- 
ant. 

Where  the  damages  resulting  to  one  from 
the  wrongful  Interference  of  his  rights  by  an- 
other cannot  be  measured  in  money,  the  fact 
that  the  latter  is  solvent  does  not  affect  the 
right  of  the  former  to  a  temporary  injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  8  17;   Dec.  Dig.  {  18.*] 

Appeal  from  District  Court,  Oallatin  Coun- 
ty; W.  R.  C.  Stewart,  Judge. 

Action  by  tbe  City  of  Bozeman  against 
Seth  E.  Bohart  From  an  order  denying  a 
motion  to  dissolve  a  temporary  Injunction,  de- 
fendant appeals.    Affirmed. 

John  A.  Luce,  for  appellant  George  Y. 
Patten,  for  respondent 


BRANTLY,  C.  J.  This  Is  an  action  for 
unlawful  detainer,  and,  incidentally,  for  equi- 
table relief  by  way  of  injunction  pending  tbe 
litigation.  On  May  26, 1909,  tbe  plaintiff  dty 
and  the  defendant  entered  into  the  following 
contract,  which  Is  attached  to  and  made  a 
part  of  the  complaint:  "This  agreement,  made 
and  entered  into  this  26tta  day  of  May,  1909, 
by  and  between  the  city  of  Bozeman,  a  mb- 
nlcipal  corporation  of  the  state  of  Montana, . 
the  party  of  the  first  part,  and  Setb  E.  Bo- 
hart, of  the  county  of  Gallatin,  state  of  Mon- 
tana, the  party  of  tbe  second  part  wltnessetb: 
That  tbe  party  of  tbe  first  part,  for  and  in 
consideration  of  the  rents,  issues,  covenants, 
and  agreements  hereinafter  mentioned,  has 
demised,  leased,  and  let,  and  by  these  pres- 
ents does  hereby  demise,  lease,  and  let  unto 
tbe  party  of  tbe  second  part,  the  following  de- 
scribed premises  situate  in  the  county  of  Gal- 
latin, state  of  Montana,  to  wit:  That  certain 
piece  and  parcel  of  land  lying  about  a  mile 
north  of  tbe  city  of  Bozeman,  known  as  the 
city  dump  ground,  excepting  bowever  there- 
from one-half  acre  in  the  southwest  comer 
to  be  used  by  tbe  city  as  a  pesthouse  site. 
To  bare  and  to  bold  tbe  above-rented  prem- 
ises to  the  party  of  the  second  part  during  tbe 
full  term  of  two  years  from  the  twenty-sixth 
day  of  May,  1900,  unless  terminated  as  here- 
inafter provided  before  said  date.  Said  prem- 
ises are  leased  to  said  party  of  the  second 
part  by  tbe  party  of  the  first  part  on  tbe  ex- 
pressed conditions,  covenants  and  agreements 
as  follows:  Tbe  party  of  tbe  first  part  re- 
serves the  use  of  said  grotmd  for  the  burial 
of  all  dead  animals  from  within  the  limits 
of  tbe  said  city  of  Bozeman,  for  tbe  dumping 
of  all  manure,  rubbish,  garbage  and  other 
refuse  matter,  and  for  any  other  dumping 
wblcb  it  may  desire.  The  itarty  of  tbe  sec- 
ond part  agrees  to  bury  all  dead  animals 
brought  there  by  tbe  city  free  of  charge,  and 
to  be  there  every  day  and  superintend  the 
burying  of  all  dead,  and  the  deposit  of  all 
manure,  rubbish,  garbage  and  other  refuse 
matter  that  may  be  brought  there,  charging 
others  than  tbe  city  for  burying  large  dead 
animals  not  to  exceed  $1.00  per  bead,  and 
small  animals  not  to  exceed  twenty-five  cents 
per  bead,  and  in  case  such  parties  bury  their 
own  dead  animals  on  bringing  them  there, 
then  to  make  no  charge.  Tbe  party  of  tbe 
second  part  further  agrees  to  keep  sufildent- 
ly  clear  and  easy  of  access  a  sufficient  tract 
of  said  ground  for  'the  burying  of  dead  ani- 
mals and  for  the  dumping  of  said  manure, 
rubbish,  garbage  and  other  refuse  matter  as 
may  be  designated  by  the  Public  Buildings 
and  Grounds  Committee  of  the  party  of  tbe 
first  part;  and  further  agrees  to  designate 
tbe  place  of  the  burial  of  all  dead  animals, 
and  tbe  dumping  of  all  refuse  matter,  and  to 
see  that  all  animals  are  burled  within  twenty- 
four  hours  from  the  time  of  being  deposited 
on  said  grounds;   and  further  agrees  not  to 
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remove,  or  permit  to  be  removed,  from  said 
grounds  any  sand  or  other  deposits,  without 
the  written  permission  of  said  committee, 
above  named.  It  is  further  agreed  tbat  the 
party  of  the  first  part  shall  be  at  no  expense 
whatever  for  repairs  or  improvements  on  said 
grounds  during  the  term  of  this  lease,  and  the 
party  of  the  second  part  has  the  right  to  re- 
move all  improvements  in  the  way  of  build- 
ings and  fences  placed  by  him  on  said  grounds 
at  the  expiration  of  this  lease,  provided  that 
the  party  of  the  second  part  shall  put  the 
fences  now  on  said  premises  in  good  repair, 
and  maintain  them  In  good  repair  during  the 
term  of  this  lease,  and  shall  not  be  permitted 
to  remove  any  new  fencing  or  repairs  there- 
on. It  is  agreed  by  the  party  of  the  first  part 
that  the  party  of  the  second  part  shall  have 
all  crops  produced  by  him  on  the  cultivated 
land  of  said  premises  for  each  of  the  crop 
seasons  of  1900  and  1910,  which  shall  be  the 
fall  consideration  for  the  proper  care  and  su- 
perintendence of  said  grounds  as  herein  pro- 
vided, and  shall  have  no  other  compensation 
therefor.  It  is  further  agreed  between  the 
parties  hereto  that  should  the  party  of  the 
second  part  fall  to  comply  with  any  of  the 
conditions,  covenants  or  agreements  herein 
contained,  then  and  in  that  event  this  lease 
shall  at  once  terminate,  and  the  party  of  the 
first  part  shall  have  the  right  to  re-enter  and 
take  full  and  absolute  possession  of  said 
premises,  and  all  thereof;  and  it  is  expressly 
made  a  condition  of  this  lease  that  the  party 
of  the  second  part  shall  not  assign  this  lease, 
nor  sublet  said  premises,  or  any  part  there- 
of, and  that  be  shall  at  the  expiration  of  said 
term  or  sooner  termination  of  this  lease, 
QQletly  yield  and  surrender  possession  of  the 
said  premises,  and  all  thereof,  to  the  party 
of  the  first  part.  In  witness  whereof,  the 
pasty  of  the  first  part,  by  resolution  of  its 
council  duly  passed,  has  caused  this  agree- 
ment to  be  executed  by  its  mayor  and  city 
clerk,  and  the  seal  of  said  city  to  be  hereto 
affixed,  and  the  party  of  the  second  part  has 
hereunto  set  his  hand." 

In  pursuance  thereof,  the  defendant  en- 
tered into  possession  of  the  premises,  and 
continued  therein  until  the  commencement  of 
this  action.  As  ground  for  equitable  relief, 
the  complaint  alleges,  in  substance,  that  since 
May  20th  the  defendant  has  failed  to  be  up- 
on the  premises  every  day  during  business 
and  working  hours  to  superintend  the  burial 
of  animals,  the  dumping  of  manure,  garbage, 
etc.;  that  he  has  failed  to  bury  all  dead  an- 
imals as  by  the  contract  he  was  required  to 
do;  that  he  has  in  some  instances  permitted 
dead  animals  conveyed  upon  the  premises  by 
the  city  to  remain  unburled  for  as  many  as 
10  days  and  to  be  eaten  by  hogs ;  that  in  oth- 
er instances  numbers  of  dead  animals  have 
been  allowed  to  remain  exposed  for  more 
than  24  hours  awaiting  burial ;  that  he  has 
buried  with  a  light  covering  of  manure  only 
some  which  afterwards  had  to  be  burned; 
that  In  other  instances  the  bodies  have  been 


burned;  and  that  all  of  these  had  been  de- 
posited upon  the  premises  after  the  defeudt 
ant  went  Into  possession  and  prior  to  August 
5,  1909.  It  is  further  alleged  that  frequent 
demands  have  been  made  upon  the  defendant 
to  comply  with  his  contract,  but  tbat  he  has 
refused  to  do  so,  and  that  at  a  meeting  held 
on  August  5,  1909,  it  was  determined  by  the 
city- council  by  resolution,  on  recommendation 
of  its  committee  on  buildings  and  grounds,  to 
terminate  the  contract,  and  that  the  defend- 
ant has,  in  pursuance  of  this  determination, 
been  duly  notified  In  writing  by  the  mayor 
and  required  to  quit  the  premises  within  three 
days,  exclusive  of  the  date  of  service  of  no- 
tice, but  that  he  has  failed  to  do  so.  The 
complaint  then  continues:  "(9)  That  the  said 
lauds  and  premises  herein  mentioned  and  de- 
scribed are  held,  occupied,  and  used  by  the 
plaintiff  and  its  inhabitants  as  a  dump  ground 
for  the  burial  of  dead  animals,  and  the  de- 
posit of  manure,  rubbish,  garbage,  and  other 
refuse  matter  from  the  streets,  alleys,  and 
private  premises  within  the  said  city  of 
Bozeman,  and  is  the  only  place  conveniently 
accessible  from  the  said  city  of  Bozeman 
where  the  said  city  of  Bozeman  and  Its  in- 
habitants may  take  such  dead  animals,  ma- 
nure, rubbish,  garbage,  and  other  refuse  mat- 
ter, and  that  the  same  is  situated  within  less 
than  a  mile  of  the  limits  of  the  said  dty  of 
Bozeman,  and  near  a  public  and  main  trav- 
eled highway;  that  the  use  and  occupation 
of  said  lands  and  premises  as  such  dump 
ground  and  for  the  purposes  aforesaid,  and 
the  control  thereof,  by  the  plaintiff,  is  nec- 
essary tbat  it  may  discharge  its  public  duties 
in  the  protection  and  preservation  of  the 
health  of  Its  Inhabitants,  and  the  maintenance 
of  sanitary  conditions  in  said  city ;  that  the 
defendant  is  now  in  the  occupation  of  said 
lands  and  premises,  and  has  excluded  the 
plaintiff  and  its  officers,  agents,  and  employes 
therefrom,  and  threatens  to  and  will,  unless 
restrained  by  this  honorable  court,  continue 
to  so  occupy  the  same  and  exclude  the  plain- 
tiff and  its  officers,  agents,  and  employes 
therefrom;  and  that,  if  the  plaintiff  is  de- 
prived of  the  use,  occupation,  and.  enjoyment 
and  control  of  the  said  lands  and  premises, 
great  and  irreparable  injury  will  be  saflTered 
by  the  said  city  of  Bozeman  and  its  inhabit- 
ants for  which  pecuniary  compensation  would 
not  afford  adequate  relief,  and  that  the  plain- 
tiff has  not  any  plain,  speedy,  or  adequate 
remedy  In  the  ordinary  course  of  law." 

The  prayer  is  for  a  Judgment  for  res- 
titution of  the  premises,  with  damages,  and 
for  an  injunction  pendente  lite  restraining 
the  defendant  from  interfering  with  plain- 
tiffs occupancy  and  use  and  enjoym^it  of 
them.  Upon  the  filing  of  the  complaint  the 
district  Judge  issued  an  Injunction  requir- 
ing the  defendant,  his'  agents,  servants,  and 
employes,  and  all  others  acting  In  his  aid  or 
assistance,  to  "refrain  from  in  any  wise  in- 
terfering with  the  occupation,  use,  and  en- 
joyment  of   the   plaintiff   and   its   offlcerat 


Digitized  by 


^OO 


gie 


Mont) 


CITY  OP  BOZEMAN,y.  BOH  ART 


391 


agents,  and  employes,  of  those  certain  lands, 
premises  situated,"  etc.,  describing  tbem. 
Thereafter  the  defendant  moved  for  a  dlsso- 
hitlon  of  this  order.  The  motion  was  denied. 
Hence  this  appeal. 

The  several  contentions  made  by  counsel 
for  defendant  are  all  Involved  in  the  general 
inquiry:  Does  the  complaint  state  a  case 
which  authorizes  the  Issuance  of  an  Injunc- 
tion? It  is  said  that  an  action  for  unlawful 
detalnor  is  plain,  8i)eedy,  and  adequate,  and 
hence  that  an  injunction  will  not  lie  in  aid 
of  It  This  form  of  action  is  summary  in  its 
nature,  and  usually  is  speedy  and  adequate 
to  oust  the  defendant  from  his  unlawful  pos- 
session. But  the  character  of  the  particular 
action  is  not  determinative  of  the  question 
whether  the  court  should  grant  provisional 
relief  pending  settlement  of  the  main  con- 
troversy. Even  though  In  a  given  case  the 
trial  can  be  speedily  had  and  the  plaintiff 
be  successful,  yet  the  defendant  has  the  right 
of  appeal,  and  his  conduct  may  in  the  mean- 
time be  such  that  provisional  relief  is  im- 
peratively necessary  to  preserve  the  subject 
of  the  litigation  or  the  mutual  rights  of  the 
parties  until  final  Judgment.  For  Illustra- 
tion: The  defendant,  being  in  a  position  to 
do  BO,  may  so  use  the  property  as  to  injure 
the  inheritance  or  destroy  It  in  the  character 
in  which  it  is  Intended  to  be  enjoyed,  or 
the  rights  obstructed  by  him  may  be  of  such 
a  character  that  damages  for  obstructing 
them  cannot  be  computed  In  money.  In  such 
a  case  the  damages  awarded  In  the  final 
Judgment  would  not  compensate  the  owner 
for  the  accruing  loss,  and  to  deny  him  pro- 
visional relief  to  preserve  the  status  quo 
would  be  equivalent  to  a  declaration  that 
there  are  wrongs  for  which  the  law  furnishes 
no  remedy.  The  general  rule  is  that,  when 
the  court  is  competent  to  take  cognizance  of 
a  legal  right  and  has  power  to  proceed  to 
Judgment  which  affords  adequate  relief  with- 
out the  aid  of  a  court  of  equity,  the  plain- 
tiff must  proceed  at  law,  because  the  defend- 
ant has  a  constitutional  right  to  a  trial  by 
Jnry.  Hipp  v.  Babin,  19  How.  271,  15  L.  Ed. 
633;  Whitehead  v.  Shattuck,  138  U.  8.  146, 
11  Sup.  Ct.  276,  34  L.  Ed.  873 ;  Black  v.  Jack- 
son. 177  U.  S.  349,  20  Sup.  Ct.  648,  44  L.  Ed. 
801;  Heyward  v.  Andrews,  106  U.  S.  672, 
1  Sup.  Ct  544;  27  L.  Ed.  271 ;  Cope  v.  Bra- 
den,  11  Okl.  291,  67  Pac.  475;  Laug^lln  v. 
Fariss,  7  Okl.  1,  50  Pac.  254;  Tomllnson  v. 
Rubio,  16  Cal.  203;  22  Cyc.  828.  Bnt  It 
does  not  follow  that  because  the  main  relief 
sought  is  legal  and  that  the  defendant  is  en- 
titled to  a  Jury  trial  upon  the  legal  Issues  in 
the  case,  the  equitable  Jurisdiction  of  the 
court  may  not  be  invoked  to  preserve  the 
snbject  ot  the  action  until  the  legal  issue  can 
t>e  determined. 

Under  the-  contract  between-  the  parties, 
the  plaintiff  reserved  the  right  of  entry  upon, 
and  occupancy  of,  a  portion  of  the  land  leas- 
ed, for  the  purpose  of  dumping  garbage  and 
manure,  and  also  for  the  deposit  of  dead  an- 


imals for  burial  by  the  defendant  In  mak- 
the  reservation,  it  retained  the  right  to  make 
use  of  the  property  as  theretofore,  so  far  as 
it' deemed  It  liecessary  to  serve  the  conven- 
ience and  preserve  the  health  of  its  inhabit- 
ants. The  defendant  to  the  extent  to  which 
his  services  are  required  to  superintend  the 
deposition  of  the  garbage  and  to  bury  the 
dead  animals,  became  the  employ^  of  the  city. 
He  was  bound  under  bis  contract  not  only 
to  allow  the  city  authorities  free  access  to 
the  premises,  but  also  to  render  substantial 
service  to  the  city.  The  right  reserved  is  a 
substantial  and  continuing  one,  not  incon- 
sistent at  all  with  the  right  of  occupancy  by 
the  defendant  for  bis  own  purposes,  and  the 
plaintiff  has  the  right  to  protect  and  enforce 
it  even  though  it  were  not  seeking  to  termi- 
nate the  lease,  and  recover  the  exclusive  pos- 
session of  the  premises.  It  may  be  conceded 
that  performance  of  the  services  stipulated 
for  cannot  be  enforced  by  Injunction.  But 
by  interfering  with  this  right  of  entry  for 
the  purpose  for  which  the  reservation  was 
made,  the  defendant  became  a  wanton  tres- 
passer, and,  by  continuing  his  conduct, 
brought  himself  clearly  within  the  rule  rec- 
ognized and  applied  by  this  court  In  the  case 
of  Lee  V.  Watson,  15  Mont  228,  38  Pac  1077, 
that  relief  will  be  granted  by  injunction  <  to 
protect  the  owner  of  land  against  a  repetition 
of  wanton  trespasses  for  which  adequate 
compensation  cannot  be  given  by  way  of 
damages.  The  fact  that  the  circumstances 
of  the  case  are  novel  and  unusual  is  no  rea- 
son why  relief  should  be  denied. 

The  case  of  Trustees  of  German  Evangel- 
ical Congregation  of  New  Elm  v.  HoessU,  13 
Wis.  348,  involved  a  controversy  between  ri- 
val trustees  over  the  right  to  control  the 
property  and  temporalities  of  a  religious  so- 
ciety. In  disposing  of  a  contention  that  a 
court  of  equity  will  not  Interfere  by  Injunc- 
tion to  prevent  a  private  trespass,  the  court 
said:  "The  general  rule  undoubtedly  is  that 
in  cases  of  private  trespass  an  injunction 
would  not  be  granted,  for  the  reason  that  the 
aggrieved  party  had  an  adequate  common- 
law  remedy  by  action,  where  proper  damages 
could  be  assessed  by  a  Jury.  In  ordinary  cas- 
es this  was  found  to  be  sufficient  for  the  pro- 
tection of  property.  'But  in  cases  of  a  pe- 
culiar nature,  where  the  mischief  was  Ir- 
remediable, which  damages  could  not  com- 
pensate, or  where  the  Injury  reached  to  the 
very  substance  and  value  of  the  estate,  and 
went  to  the  destruction  of  it  in  the  char- 
acter in  which  it  was  enjoyed,'  then  courts 
of  equity  would  grant  an  injunction  to  pre- 
vent the  Injury  complained  of.  [Citing  cases]. 
Now,  it  must  be  admitted  that  the  circum- 
stances of  this  case  are  so  special,  the  na- 
ture and  use  of  the  property  Itself  are  so 
peculiar,  that  an  ordinary  action  of  trespass 
would  furnish  no  adequate  compensation  for 
an  Injury  to  the  possession;  for  would  any 
mere  pecuniary  damages  furnish  any  com- 
pensation to  a  religious  society  for  repeated 
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and  constant  acts  of  trespass  upon  its  prop- 
erty and  temporalities?  Most  clearly  not 
The  entire  value  of  such  property  consists 
in  its  free  and  undisturbed  use  and  enjoy- 
ment for  religions  vrorsblp.  Considering, 
therefore,  the  nature  of  this  property,  the 
use  and  purpose  to  which  it  is  dedicated,  the 
mischief  arising  from  acts  of  trespass  upon 
It,  and  the  insufficiency  of  the  ordinary  legal 
remedies,  we  must  say  that  in  our  opinion 
the  complaint  states  a  proper  case  for  an  in- 
junction." So  here,  considering  the  peculiar 
character  of  this  property  and  the  rights  re- 
served under  the  contract,  the  fact  that  the 
city  has  not  and  cannot  acquire  any  other 
place  to  make  proper  disposition  of  its  gar^ 
bage  and  dead  animals  found  within  its  lim- 
its during  the  heat  of  the  summer,  and  thus 
minister  to  and  preserve  tbe  health  and  com- 
fort of  its  InbabitantB,  can  it  be  said  that 
there  is  any  proper  measure  of  damages  by 
which  the  city  can  be  compensated  for  tbe 
unlawful  Interference  with  its  right  by  the 
defendant?  In  our  opinion  this  question 
must  be  answered  in  the  negative.  These 
facts  bring  the  case  within  the  statute.  Rev. 
Codes,  i  6643.  Furthermore  it  Is  within  the 
knowledge  of  every  one  that  dead  bodies  left 
exposed  during  the  summer  season  contam- 
inate the  air  with  ofTensive  odors,  and  be- 
come hatching  places  for  communicable  dis- 
eases. It  Is  also  well  known  that  accumu- 
lations of  garbage  produce  like  results  and 
are  a  fruitful  source  of  contamination  and 
sickness.  It  is  therefore  Imperatively  nec- 
essary that  prompt  and  effective  disposition 
He  made  of  both  by  those  upon  whom  is  cast 
the  duty  to  do  so  by  law  or  the  ordinances 
of  a  city  to  preserve  the  health  and  comfort 
of  the  inhabitants.  The  course  pursued  by 
the  defendant  resulted  in  the  maintenance  of 
a  public  nuisance  which  the  plaintiff  had  a 
right  to  have  abated  by  Injunction.  Rev. 
Codes,  S  6865.  But  it  is  said  that  It  does  not 
appear  from  the  complaint  that  the  Injury 
will  be  irreparable,  because  it  is  not  alleged 
that  the  defendant  Is  insolvent  In  the  final 
judgment  damages  may  be  awarded  for  the 
rental  value  of  the  property,  but  as  we  have 
said,  there  is  no  standard  by  which  can  be 
measured  the  damages  which  the  plaintiff 
will  suffer  by  having  its  necessary  sanitary 
work  interrupted,  and  being  deprived,  pend- 
ing the  litigation,  of  its  means  of  protecting 
the  health  and  comfort  of  its  Inhabitants. 
In  such  cases  the  ability  of  the  defendant  to 
respond  in  damages  is  not  material.  Mani- 
festly. If  the  damage  resulting  from  the  in- 
terference with  plaintifiTs  right  cannot  be 
measured  in  money,  In  tbe  very  nature  of  the 
case,  It  is  unimportant  what  tbe  financial 
condition  of  the  defendant  is.  High  on  In- 
junction. J  6»7. 

It  will  be  observed  that  the  order  does  not 
oust  the  defendant  from  possession  of  the 
premises.    It  merely  requires  him  to  refrain 


from  Interfering  with  the  occupation,  nse^ 
and  enjoyment  of  tbe  plaintiff  and  Its  em- 
ployes, thus  preserving  the  right  of  entry  and 
occupancy  to  the  extent  to  which  It  was  ie> 
served  In  the  contract 

The  order  Is  affirmed. 

Affirmed. 

SMITH  and  HOLLOW  AY,  JJ.,  concur. 


(42  Hoiit.  232) 

KIFT  et  al.  v.  MASON  et  al. 

(Supreme  Court  of  Montana.     Nov.  29,  1910.) 

1.  Appeal  and  Ebbob  (J  1009*>— Eqcrrr— 
Findings  of  Fact— Evidence. 

On  appeal  in  an  equity  case  findings  of  the 
trial  court  will  be  sustained,  unless  it  appears 
that  tbe  evidence  preponderates  against  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  !{  3970-3978;    Dec   Dig.   { 

2.  EviDENCB  (§  215*)  — Admissions  — Wbit- 

IROS. 

Where  a  lease  of  a  placer  claim  is  made, 
with  an  option  to  purchase  within  a  stated  time, 
the  lease  amounts  to  a  statement  by  all  parties 
to  the  contract  that  tbe  lessor  owned  tbe  claim 
and  that  the  lessee  did  not 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  $$  754-759;    Dec.  Dig.  t  215. •) 

3.  Mines  and  Mingbalb  (8  58*)— Lkasb— Ac- 
tion ro  Rescind— Evidence. 

In  an  action  to  set  aside  the  lease  of  a 
placer  claim,  with  an  option  to  the  lessee  to 
purchase,  evidence  held  not  to  preponderate 
against  the  findings  that  the  lessee  did  not 
represent  that  the  location  was  his  and  that 
tbe  lessors  had  jumped  his  claim. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {f  168,  169;  Dec.  Dig.  { 
58.*] 

4.  Mines  and  Minebais  (J  16*)  — Pubuo 
MlNEBAi.  Lands  —  Pi.aceb  Ci-aivs  —  Va- 
lidity. 

A  quartz  claim  on  a  patented  placer  de- 
pends, for  its  ultimate  validity  and  value,  upon 
the  ability  of  the  locators  to  prove  that  when 
the  application  for  patent  was  made,  the  placer 
claim  contained  a  known  vein  upon  which  the 
discovery  of  the  quartz  was  based. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  K  21-23;  Dea  Dig.  i 
16.*] 

Appeal  from  District  Court,  Silver  Bow 
(bounty ;  J.  M.  Clements,  Judge. 

Action  by  Samuel  Kift  and  Isaac  Knoyle, 
an  infant,  by  James  Knoyl^  guardian  ad 
litem,  against  Louis  Mason  and  another. 
Judgment  for  defendants,  and  plaintifCs  ap- 
peal.   Judgment  affirmed. 

McBrlde  &  McBrlde  and  Kremto,  Sanders 
&  Kremer,  for  appellants.  L.  P.  Foreetell 
and  I.  A.  Cohen,  for  respondents. 

HOLLOWAY,  J.  In  March,  1900,  the 
plaintiffs  made  discovery  of  mineral-bearing 
rock  in  place  within  tbe  exterior  boundaries 
of  a  patented  placer  claim,  and  posted  notice 
of  location  of  the  Hornet  quartz  lode  mining 
claim.  In  May  following,  and  before  com- 
pleting tbe  Hornet  location,  plaintiffs  exe- 


•For  ether  cases  see  same  topic  and  section  NUUBER  In  Dee.  Die.  A  Am.  Dig.  Key  No.  Series  &  Rop'r  Indexes 
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cated  and  dellrered  to  defendant  Mas(»  a 
contract  of  lease  and  bond  upon  their  inter- 
ests. The  contract  admitted  Mason  to  the 
possession  of  the  piemises,  defined  his  duties, 
and  gave  him  an  option  to  purchase  at  any 
time  within  two  years  upon  payment  of  $500. 
In  November,  1901,  this  suit  was  brought  to 
cancel  the  contract  upon  the  ground  of 
fraud.  The  complaint  alleges  that  after 
plaintiffs  made  their  location  of  the  Hornet 
lode  claim,  Mason  came  to  them  and  stated 
that  the  property  was  his,  and  that  plaintiffs 
had  "Jumped"  his  claim;  that  plaintiffs  be- 
lieved these  representations  to  be  true  and 
relied  upon  them ;  that  Mason  then  asked 
for  a  lease  and  bond  upon  the  property,  and 
because  of  the  representations  made  by  blm 
and  the  reliance  thereon  by  the  plaintiffs, 
they  executed  the  contract  referred  to  above ; 
that  In  truth  and  In  fact  Mason's  statement 
that  he  owned  the  ground  was  wholly  false, 
and  fraudulently  made  for  the  purpose  of 
procuring  the  lease  and  bond;  that  at  the 
time  the  plaintiffs'  Interests  were  reasonably 
worth  $5,000;  that  as  soon  as  plaintiffs  dis- 
covered that  Mason  did  not  own  the  prem- 
ises and  that  his  representations  to  them 
were  untrue,  they  elected  to  rescind  the  con- 
tract and  notified  the  defendants.  It  is  al- 
leged that  the  defendant  Merriman  claims 
some  Interest  in  the  contract  as  a  co-owner 
with  Mason.  The  answer  admits  the  own- 
ership of  plaintiffs  In  the  Hornet  lode  claim ; 
admits  the  making  of  the  contract;  denies 
all  the  allegations  of  fraud;  pleads  the 
transfer  of  the  Interest  of  Mason  In  the  con- 
tract to  the  defendant  Merriman;  pleads 
compliance  on  the  part  of  the  defendants 
with  all  the  terms  of  the  contract  by  them  to 
be  performed,  including  a  tender  of  the 
amount  of  the  purchase  price  within  the  time 
limited,  and  its  refusal  by  the  plaintiffs,  and 
concludes  with  a  prayer  for  a  decree  for 
spedflc  performance  of  the  contract  by  the 
plaintiffs.  The  cause  was  tried  to  the  court 
without  a  jury.  Findings  of  fact  and  con- 
clusions of  law,  all  in  favor  of  defendants' 
contention,  were  made  and  a  decree  In  con- 
formity with 'the  prayer  of  their  answer  was 
rendered  and  entered.  From  that  judgment 
or  decree  and  an  order  denying  their  motion 
for  a  new  trial,  plaintiffs  appealed. 

Appellants  contend  that  the  evidence  does 
not  Justify  findings  2,  4,  5,  6,  7,  8,  0,  10,  11, 
and  12,  or  any  of  them ;  but  If  findings  2,  4, 
and  the  first  part  of  5  are  to  be  sustained, 
the  others  are  entirely  immaterial.  Findings 
2,  4,  and  the  portion  of  5  referred  to  above, 
are  as  follows:  "(2)  That  after  plaintiffs 
had  located  the  Hornet  lode  claim,  the  de- 
fendant Mason  did  not  represent  to  or  tell 
plaintiffs  or  either  of  them  that  the  ground 
covered  by  the  Hornet  location  was  the 
property  of  said  Mason."  (4)  That  the  Hornet 
lode  claim  was  not  of  the  value  of  $5,000,  nor 
of  any  greater  value  than  $500  at  the  time 
of  the  execution  of  the  said  lease  and  bond 
on  May  2,   190a     (5)  That   the  defoidant 


Mason  did  not  represent  to  plaintiffs  or 
either  of  them  that  he.  Mason,  owned  the 
ground  covered  by  the  Hornet  location,  nor 

did  he  represent  that  it  was  his  property. 
•    •    • » 

It  will  be  observed  that  findings  2  and  5 
are  to  the-  same  effect  and  determine  the 
principal  issue  made  by  the  pleadings  ad- 
versely to  the  plaintiffs.  It  is  the  rule  in 
this  state,  now  too  well  established  to  be 
open  to  further  controversy,  that  on  appeal 
in  an  equity  case  the  findings  of  the  trial 
court  will  be  sustained,  unless  it  appears 
that  the  evidence  preponderates  against  such 
findings.  Bordeaux  v.  Bordeaux,  82  Mont. 
159,  80  Pac.  6;  Finlen  v.  Helnze,  32  Mont 
354,  80  Pac.  918;  Pope  v.  Alexander,  36 
Mont  82,  92  Pac.  203;  Watkins  v.  Watkins, 
39  Mont.  367,  102  Pac.  860.  Does  the  evi- 
dence disclosed  by  this  record  preponderate 
against  the  findings  that  Mason  never  rep- 
resMited  to  plaintiffs  that  he  owned  the 
ground  covered  by  the  Hornet  location? 
There  is  a  sharp  conflict  in  the  evidence  upon 
this  question.  No  useful  purpose  would  be 
subserved  In  setting  forth  tbe  testimony  of 
the  several  witnesses  at  length.  Plaintiff 
Ktft  and  the  witness  James  Knoyle  testified 
that  Mason  did  make  .the  representation 
pleaded  in  the  complaint;  Mason  denied  It. 
There  were  facts  and  circumstances  which 
doubtless  weighed  against  the  plaintifTs'  con- 
tention In  the  mind  of  the  Judge  who  presid- 
ed at  the  trial  of  the  case.  The  very  fact 
that  an  option  to  purchase  the  property  with- 
in two  years  was  given  to  Mason,  of  itself 
amounts  to  a  declaration  of  all  the  parties 
to  tbe  contract  that  plaintiffs  owned  the  Hor- 
net claim,  and  that  Mason  did  not.  It  ap- 
pears, too,  that  at  the  time  the  contract  was 
made,  plaintiffs  had  not  discovered  any  ore 
of  conunerdal  value ;  that  they  had  not  done 
any  work  of  consequence  upon  the  claim, 
and  that  from  the  very  nature  of  the  case, 
the  claim  did  not  have  any  considerable 
market  valne,  if  any  market  value  at  all; 
but  that  after  Mason  went  into  possession 
and  expended  time  and  money  developing 
the  claim  valuable  mineral  deposits  were 
discovered;  that  plalntiftB  then  had  an  op- 
portimity  to  sell  for  a  much  larger  sum  than 
$500,  and  then  for  the  first  time  sought  can- 
cellation of  tbe  contract  The  testimony  giv- 
en by  plaintiffs  and  tbe  witness  James 
Ejioyle  respecting  statements  made  by  them 
concerning  the  value  of  the  Hornet  claim  is 
contradicted  by  the  testimony  of  witnesses 
apparently  disinterested,  who  were  called  by 
the  defendants.  These  facts  all  doubtless 
tended  to  discredit  tbe  plaintiffs  and  their 
witness  in  the  mind  of  the  trial  Judge^  and 
we  cannot  say  that  such  a  result  was  not 
Justified.  Furthermore,  the  trial  court  had 
the  advantage  over  the  members  of  this  court 
in  seeing  the  witnesses  on  the  stand,  hear- 
ing them  give  their  testimony  orally  and  ob- 
serving their  demeanor,  and  was  therefore 
in  a  muCh  more  advantageous  position  in 
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weighing  the  evidence  and  in  giving  credit 
wliere  credit  was  apparently  due.  Under 
ttiese  circumstances  we  do  not  think  it  can  be 
said  that  the  evidence  preponderates  against 
findings  2  and  5  as  made. 

Finding  No.  4  appears  to  us  to  be  fully 
justified  by  the  evidence.  As  said  above, 
at  the  time  the  contract  was  made  the  Hor- 
net claim  was  not  anything  more  than  a 
prospect,  without  any  ore  of  commercial  val- 
ue in  sight,  and  with  the  location  not  com- 
pleted. In  addition,  it  was  a  quartz  claim 
upon  a  patented  placer  and  depended  for 
its  ultimate  validity  and  value  upon  the 
ability  of  plaintiffs  to  prove  tliat  at  the  time 
application  for  patent  to  the  placer  was 
made,  the  placer  claim  contained  this  known 
vein  upon  which  discovery  of  the  Hornet 
claim  was  based.  Rev.  St.  U.  S.  i  2333; 
Noyes  V.  Clifford,  37  Mont.  138,  04  Pac.  842. 
Under  these  circumstances,  it  seems  to  us 
that  the  trial  court  was  fully  warranted  in 
saying  that  the  Hornet  claim  did  not  have  a 
value  greater  than  $500;  and  this,  too,  not- 
withstanding subsequent  development  dem- 
onstrated that  the  property  was  worth  a 
much  greater  sum,  for  the  trial  court  in 
finding  upon  the  question  of  value  was  prop- 
erly considering  the  claim  from  the  stand- 
point of  its  condition  at  the  time  the  contract 
was  executed. 

Justification  for  the  findings  above  com- 
pletely disposes  of  every  question  raised  upon 
this  appeal.  If  there  was  not  any  fraud 
practiced  upon  plaintiffs  by  Mason  to  se- 
cure the  contract,  then  they  cannot  complain, 
even  though  they  may  have  discovered  that 
their  bargain  was  a  very  poor  one.  In  de- 
termining this  appeal,  we  have  confined  our- 
selves to  the  theory  upon  which  the  cause 
was  tried.  We  do  not  mean  to  imply  that 
plaintiffs  could  have  recovered  had  they  prov- 
en that  Mason  did  make  the  representations 
which  they  claim  he  made,  and  that  such 
representations  were  false.  Whether  under 
such  circumstances  recovery  could  be  had,  is 
a  serious  question,  but  one  not  necessary  to 
be  determined  on  this  appeal. 

The  judgment  and  order  are  afitrmed. 

Affirmed. 

BRANTLY,  C  J.,  and  SMITH,  J.,  concur. 


(42  Moot.  23S) 

OLBASON  V.   MISSOURI   RIVER  POWEIR 
CO.  et  al. 

(Supreme  Court  of  Montana.     Oct.  29,  1910.) 

1.  Appeal  and  Error  (§  194*)— Objections- 
Pleading— Necessity. 

An  objection  to  the  sufficiency  of  defend- 
ant's plea  of  contributory  negligence  need  not 
be  considered  on  appeal,  where  it  was  not  rais- 
ed in  the  trial  court. 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  1241-1240:  Dec.  Dig.  | 
194;*    Pleading,  Cent  Dig.  H  1375-1407.] 


2.  NEOUGENOE  (J   117*)— CONTBIBUTOBY  NBO- 

LiGENCE— Pleading. 

Contribntory  negligence  should  be  pleaded 
with  the  same  degree  of  particularity  requir- 
ed in  pleading  negligence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {§  195-197;    Dec.  l5ig.  |  117.*] 

3.  Masteb  and  Sebvant  (§  262*)— Injdbies— 
Action — Pleading — Assumption  of  Risk. 

The  principles  relating  to  the  particularity 
and  sufficiency  of  pleas  of  negligence  and  con- 
tributory negligence  apply  to  the  plea  of  as- 
sumption of  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  858;    Dec.  Dig.  {  262. 'J 

4.  Masteb  and  Sebvant  (|  289*)— Injubies— 
Action  —  Jubt  Question  —  Contbibutobt 
Negligence. 

In  an  employe's  action  for  injuries  by  con- 
tact with  an  electric  wire,  claimed  to  have  been 
caused  by  defendant's  negligence  in  not  inform- 
ing plaintiff  as  to  the  amount  of  current  car- 
ried by  the  wire,  etc.,  evidence  held  not  to  w«r- 
rant  a  finding  of  contribntory  negligence  as  a 
matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  IS  1089-1132;  Dec.  Dig. 
{  289.*] 

5.  Master  and  Sebvant  (S  278*)—I n juries- 
Actions— SurFiciENcr  OP  BVIDBNCC. 

In  a  servant's  action  for  injuries  by  con- 
tact with  an  electric  wire,  claimed  to  have  been 
caused  by  his  employer's  negligence  in  failing 
to  inform  him  of  the  strength  of  the  ciurrent  in 
the  wires,  evidence  held  not  to  sustain  a  ver- 
dict for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  954-S72;  Dec.  Dig.  i 
278.*] 

Appeal  from  District  Court,  Silver  Bow 
County ;  Jeremiah  J.  Lynch,  Judge. 

Action  by  Eldwln  C.  Oleasou  against  the 
Missouri  River  Power  Company  and  another. 
From  a  judgment  for  plaintiff  and  an  order 
denying  a  motion  for  a  new  trial,  defendants 
appeal.  Reversed  and  remanded  for  new 
trial. 

Wm.  Wallace,  Jr.,  John  O.  Brown,  and  R. 
F.  Gaines,  for  appellants.  Maury  &  Temple- 
man  and  J.  O.  Davies,  for  respondent 

SMITH,  J.  The  complahit  In  this  action, 
after  alleging  the  corporate  character  of  the 
Missouri  River  Power  Company,  reads  as 
follows:  "That  on  the  5th  day  of  August, 
1907,  and  for  some  weeks  previous  thereto 
and  for  some  weeks  thereafter,  the  company 
had  placed  in  complete  and  absolute  control 
of  its  power  station,  near  the  High  Ore  mine 
in  Silver  Bow  county,  the  defendant  S.  tt. 
Case.  At  the  times  in  this  paragraph  men- 
tioned he  was  the  superintendent  over  all 
the  men  working  for  the  company  in  and 
about  the  said  power  station  and  in  and  over 
and  about  the  lines  carrying  electric  current 
for  the  company  to  its  patrons  in  the  city  of 
Butte  from  the  said  power  station;  that  on 
August  5,  1907,  this  plaintiff  by  the  mutual 
agreement  of  himself  with  the  company  was 
the  servant  of  the  company,  employed  by  the 
company,  and  engaged  by  the  company  to  do 
line  work.    On  the  said  5th  day  of  August, 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 

Digitized  by  V^OOQlC 


Mont) 


QLEASON  V.  MISSOURI  RIVEK  POWER  CO. 


395 


1907,  tbe  said  S.  L.  Case  negligently  gave  to 
this  plaintiff  a  negligent  order,  and  negligent- 
ly ordered  tbe  plaintiff  to  do  certain  work  of 
great  danger  to  tbe  plaintiff,  and  tbe  plain- 
tiff obeyed  said  order,  and  was  greatly  in- 
jured In  consequence  tbereof,  partly,  but 
also  greatly  injured  in  conseqnence  of  tbe 
negligence  of  the  company  hereinafter  set 
out.  The  two  negligent  acts,  to  wit,  that  of 
the  defendant  Case,  and  also  that  of  the 
defendant  company,  concurred  to  produce  the 
injury  hereinafter  set  out,  and  each  was  a 
direct  and  a  proximate  cause  thereof.  The 
n^ligence  of  defendant  Case  was  as  fol- 
lows: He  ordered  this  plaintiff  to  work  on 
one  of  the  wires  of  tbe  defendant  company 
at  a  point  about  two  blocks  east  of  the  West- 
em  Iron  Works  in  Silver  Bow  county.  The 
said  wire  was  represented  by  the  said  Case 
to  the  said  plaintiff  to  be  carrying  a  current 
of  electricity  not  in  excess  of  twenty-six 
hundred  and  fifty  (2,650)  volts,  and  not  in  ex- 
cess of  sixty  (CO)  amperes,  and  if  this  rep- 
resentation had  been  true  the  plaintiff  would 
not  have  been  Injured,  for  that  tbe  plaintiff 
would  have  worked  in  safety  with  the  meth- 
ods which  he  did  use  to  insulate  himself  on 
a  wire  which  carried  only  60  or  less  amperes 
and  2,650  or  less  volts;  but  in  truth  and  in 
fact  the  said  wire  was  carrying  a  much  larg- 
er amperage  than  60,  to  wit.  It  was  carrying 
an  amperage  of  about  200  amperes.  This 
fact  was  unknown  to  the  plaintiff,  nor  could 
the  plaintiff,  with  due  diligence,  have  ascer- 
tained that  fact ;  but  this  fact  was  known  to 
the  defendant,  S.  L.  Case,  or  he,  by  the  ex- 
ercise of  reasonable  care,  could  have  and 
would  have  discovered  and  known  the  same. 
The  negligence  of  tbe  company  consisted  in 
that  the  said  wire  was  designed  to  carry, 
and  was  supposed  by  plaintiff  and  the  other 
linemen  to  carry,  and  there  was  being  used 
off  of  the  said  wire,  a  current  not  In  excess 
of  60  amperes  and  2,650  volts,  but  for  a  con- 
siderable period  of  time  before  the  5th  day 
of  August,  1907,  and  on  the  said  day  the 
company  had  negligently  allowed  to  escape 
into  the  said  wire,  and  there  was  escaping 
and  going  through  the  said  wire  at  the  said 
time,  a  current  equal  to  2,650  volts  and  about 
200  amperes.  That  when  tbe  plaintiff  went 
to  work  at  the  said  point  Induced  by  the 
company  and  by  S.  L.  Case  to  believe  that 
there  was  only  a  current  of  2,650  volts  and 
60  amperes,  he  suflRclently  and  properly  and 
carefully  insulated  himself  for  protection 
against  the  current  which  the  company  and 
S.  L.  Case  had  led  him  to  believe  was  there ; 
but  be  was  in  no  wise  insulated  nor  protected 
from  the  current  which  was  actually  in  tbe 
said  wire  as  aforesaid,  and  by  reason  of  the 
said  excessive  current,  and  the  said  negligent 
order  and  plaintiff's  careful  obedience  there- 
to, the  plaintiff  was  grievously  burned  by  the 
said  current,  sufficient  In  all  rejects  to  do 
great  bodily  injury  to  life  and  limb  of  men. 
That  by  the  said  burnings,  the  said  defend- 
ants did  Injure  the  plaintiff's  right  ear  bo 


that  he  is  disfigured  for  tbe  rem'alnder  of  his 
natural  life ;  did  bum  the  plaintiff  on  bis  left 
arm  whereby  he  suffered  great  pain  and  In- 
jury ;  did  burn  tbe  plaintiff  for  a  'space  of 
about  three  Inches  wide  all  the  way  and  ex- 
tending from  the  wrist  almost  to  the  elbow 
on  tbe  right  arm ;  did  so  bum  the  plalntifTs 
right  hand  that  he  can  never  straighten  any 
of  the  fingers  in  the  right  band  save  only 
when  the  wrist  is  at  one  certain  angle  with 
tbe  radius  and  the  ulna;  and  thereby  did 
permanently  and  for  all  times  render  almost 
worthless  the  right  hand  of  the  plaintiff,  and 
seriously  impair  bis  earning  capacity  in  his 
trade  as  an  electrical  appliance  worker  for 
the  remainder  of  his  natural  life.  That  the 
plaintiff  on  the  said  5th  day  of  August,  1907, 
was  without  negligence  on  his  part  and  using 
all  care  and  precaution  for  his  own  safety." 

A  general  demurrer  to  the  complaint  was . 
interposed  and  overruled.  Thereupon  tbe 
defendants  answered  jointly,  admitting  that 
Case  "was  tbe  company's  superintendent  at 
its  power  station  near  tbe  High  Ore  mine" ; 
that  tbe  plaintiff  was  In  the  employ  of  tbe 
defendant  corporation,  for  hire ;  denying  that 
Case  at  any  time  "negligently  gave  him  a 
negligent  order,  or  negligently  or  otherwise 
ordered  blm  to  do  work  of  great  danger"; 
admitting  that  plaintiff  "while  at  woiit  at  a 
point  near  the  Western  Iron  Works  received 
certain  injuries,"  but  denying  "that  the  in- 
juries were  due  to  or  occasioned  by  any  neg- 
ligence or  negligent  omission  on  the  part  of 
the  defendants  or  either  of  them."  Defend- 
ants also  alleged  affirmatively,  as  follows: 
"That  the  injuries.  If  any,  sustained  by  the 
plaintiff  were  diie  to  and  proximately  caus- 
ed by  his  own  contributing  fault  and  care- 
lessness;" and  were  "due  to  and  caused  by 
dangers,  the  risk  of  injury  from  which  plain- 
tiff had  theretofore  assumed."  There  was  a 
reply  putting  in  issue  the  affirmative  allega- 
tions of  tbe  answer.  The  cause  was  tried  to 
a  jury,  which  returned  a  verdict  in  favor  of 
the  plaintiff,  and  against  both  defendants* 
for  the  sum  of  $8,000.  Judgment  was  enters 
ed  for  this  sum,  whereupon  the  defendants 
moved  for  a  new  trial.  The  court  entered  an 
order  denying  the  motion,  on  condition  that 
the  plaintiff  remit  $2,000  from  tbe  judgment 
This  he  did.  Tbe  appeals  are  from  the  judg- 
ment and  tbe  order  denying  a  new  trial. 

PlainUff  testified  at  the  trial:  "My  posi- 
tion with  tbe  company  was  that  of  lineman 
and  wlreman.  On  August  4,  1907,  I  replaced 
a  fuse  at  a  point  about  two  blocks  east  of 
the  Western  Iron  Works.  I  replaced  a  wire 
in  the  place  of  a  fuse  at  Mr.  Case's  request 
The  day  before  I  took  a  fuse  off  of  there  and 
gave  them  to  him.  They  had  been  blown. 
I  presume  that  excessive  current  had  blown 
them.  I  examined  one  of  these  fuses  about 
32  days  afterwards,  after  I  was  able  to  go 
to  the  place.  As  to  the  amperage  of  the  fuse 
taken  out  on  Sunday,  August  4,  1907,  I  found 
that  the  fuse  had  been  reloaded  with  a  wire 
sufficient  to  carry  200  amperes.    I  was  suffl- 
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dently  acquainted  with  electrical  work  to 
know  that  this  fuse  carried  200  amperes 
without  breaking  down;  that  much  or  mora 
Tills  time,  32  days  after  I  was  injured,  was 
the  first  time  I  knew  they  were  200-ampere 
fuses.  On  August  5th,  between  S  and  9:30 
o'clock  in  the  morning,  I  went  to  Mr.  Case's 
oflSee,  and  he  said  that  I  should  take  Mr. 
Collins  over  the  line  and  show  him  our  cus- 
tomers. He  then  told  me  to  go  to  the  place 
that  I  bad  removed  the  fuses  the  day  before, 
and  put  in  the  wires  and  take  out  the  wires, 
and  to  put  fuses  back  In  place  of  them,  to 
solder  a  No.  6  wire  over  the  fuse  that  bad 
been  blown,  and  to  put  In  the  same  fuse  that 

1  had  given  to  him  the  day  before.  He  told 
me  that  the  wire  was  perfectly  safe  to  work 
on,  and  that  the  current  did  not  exceed  60 
amperes  at  any  time,  and  that  a  CO-ampere 

•  fuse  would  be  able  to  carry  it  I  went  to  the 
place,  climbed  the  pole,  took  out  the  wires 
and  replaced  fuse  No.  1  on  the  right-hand 
side,  and  took  my  pliers  and  took  told  of  No. 

2  and  shoved  it  in  No.  2  fuse  box,  and  then 
went  and  took  hold  of  No.  3,  and  th^re  was 
an  explosion.  It  blew  the  fuse.  A  piece 
blew  out;  it  burned  out  in  the  form  of  an 
arc  which  was  caused  from  exploding  the 
fuse.  The  arc  was  so  severe  it  burned  my 
arm  and  face.  At  that  time  the  voltage  on 
that  line  was  2,C50.  There  was  no  fault  to 
be  found  with  the  voltage.  At  that  time  a 
No.  8  wire  was  carrying  that  current  into 
the  fuse  box.  A  No.  8  wire  would  carry 
safely  and  continuously  60  amperes.  It 
would  not  carry  any  more  without  fusing, 
not  If  it  was  carrying  a  continuous  load.  It 
would  not  carry  200  amperage.  The  size  ot 
wire  which  Is  proper  and  useful  to  carry 
200  amperage  is  a  No.  00.  A  No.  8  wire  is  a 
great  many  times  smaller  than  a  No.  00. 
These  wires  you  show  me  are  the  three  wires 
that  I  had  put  in  the  fuse  block  that  Mr. 
Case  ordered  me  to.  These  wires  will  carry 
about  76  amperes  without  breaking  down — 
without  being  burned  up.  They  will  not 
carry  any  more  of  a  continuous  current 
The  pressure  on  the  line  was  In  fact  2,650 
volts  and  200  amperes.    I  know  that  from 

.  the  fact  that  it  had  blown  a  200-amperage 
fuse  on  the  morning  previous.  M;  opinion 
as  to  the  safety  or  danger  of  a  man  working 
on  that  pole  replacing  those  fuses  on  a  volt- 
age of  2,650  and  an  amperage  of  200  Is  that  it 
would  be  very  dangerous  and  could  not  be 
done.  Before  I  saw  the  explosion  and  the 
sheet  of  flame,  I  had  no  knowledge  that  the 
wire  carried  200  amperes.  An  arc  is  an  in- 
stantaneous movement  of  current  from  one 
conductor  to  another.  It  Jumps  the  interme- 
diate space.  There  could  have  been  no  arc 
there,  or  formed  there,  if  the  amperage  had 
been  00  amperes  or  less.  Sixty  amperes  or 
less  could  not  have  caused  any  explosion  to 
blow  the  fuse  as  this  did.  Two  hundred 
amperes  were  present  to  cause  that  explo- 
sion. By  voltage,  I  mean  the  pressure  on  the 
wire.    Amperage  is  the  measurement  of  the 


current  Voltage  is  the  pressure,  and  am- 
perage is  the  amount  of  the  current  used. 
If  we  take  it  in  the  form  of  water,  voltage 
is  the  pressure  on  the  main,  and  the  amper- 
age is  the  number  of  gallons  that  comes 
through  the  main;  that  would  be  a  good 
comparison.  When  I  placed  the  wires  in  the 
fuse  block  I  did  not  get  any  flash.  I  took 
the  three  that  had  been  blown  out  and  sol- 
dered across  them  a  piece  of  No.  6  wire, 
which  is  a  little  larger  than  a  No.  8.  When 
the  explosion  occurred  I  bad  not  got  the 
third  fuse  up  to  the  block;  the  second  had 
simply  been  placed  in.  The  third  fuse  at  no 
time  touched  either  terminal  of  the  fuse 
block — ^it  never  got  anywhere  near  the  block; 
it  was  not  within  a  foot  of  the  block.  I  ar- 
rive at  the  amperes  in  that  wire  from  the 
very  fact  that  It  bad  blown  the  fuse  that 
would  carry  200  amperes  the  day  before,  and 
from  the  Intensity  of  the  arc  I  know  60  am- 
peres of  current  could  not  possibly  cause 
that  I  did  not  put  Jumpers  across  in  place 
of  the  fuse  or  around  the  fuse  blocks." 

James  Collins,  who  was  present  at  the 
time  of  the  accident,  testified  for  the  plain- 
tiff: "When  the  arc  started,  Oleason  was 
putting  on  the  second  fuse;  I  do  not  know 
what  became  of  the  third  fuse.  We  always 
try  to  avoid  shutting  down  a  customer.  The 
only  way  in  case  of  removing  a  fuse  block 
is  to  Jumper  across — that  is,  to  bridge  across 
the  fuse  block  so  that  when  you  remove  the 
fuse  the  current  would  have  some  means  of 
passing  through,  so  that  there  would  be  a 
continuous  current  If  you  put  a  Jumper 
across  and  remove  the  plug  I  don't  think 
there  is  any  probability  of  getting  an  arc 
If  you  don't  Jumper  across  and  remove  the 
block  while  the  current  is  going  through, 
sometimes  yon  will  get  an  arc.  I  have  re- 
moved lots  of  these  blocks  and  never  got  an 
arc  to  speak  of.  I  went  back  in  the  after- 
noon and  removed  all  of  the  old  fuses  that 
were  burned  out  and  put  in  new  ones.  I  did 
not  get  an  arc  when  I  made  the  connection, 
and  I  did  not  Jumper  it  across.  Linemen 
know  from  personal  experience  that  Jumper- 
ing is  the  safer  method.  I  know  how  Glea- 
son  was  making  this  change.  That  Is  the 
way  I  myself  would  have  done  it  The  ques- 
tion of  placing  a  Jumper  on  before  making 
the  change  depends  on  the  current  as  to 
whether  it  is  safe  or  not  Two  hundred  am- 
peres wonld  make  an  arc  sufficient  to  bum 
a  man;  60  amperes  would  not  hurt  a  man  at 
all." 

B.  M.  De  Mars  testified  for  the  plaintltC 
that  he  was  an  electrical  worker  of  22  years' 
experience  and  was  foreman  of  an  electrical 
company.  Being  shown  the  fuse  which 
plaintiff  claimed  to  be  the  third  one  in  ques- 
tion, he  testified:  "Three  hundred  amperes 
would  not  explode  this;  it  would  carry  300 
continuously.  I  would  say  that  it  would 
take  1,000  amperes  to  explode  this  fuse,  and 
a  voltage  of  2,650.  There  is  a  difference  be- 
tween blowing  a  fuse  and  exploding  It.    It 
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would  take  100  amperes  to  blow  the  copper 
wire  on  tbe  back.  The  soldering  would  melt 
and  tbe  fuse,  but  tbe  copper  wire  carries 
great  heat.  High  amperage  has  tbe  effect  of 
bnmiug  tbe  wire.  Bridging  or  jumping 
across  is  considered  tbe  safe  way  by  work- 
men for  a  number  of  years.  From  my  ex- 
perience and  from  my  work  for  the  last  ten 
years  I  -would  say  that  it  was  safer  to  fur- 
nish a  way  for  current  to  flow,  rather  than 
to  have  tbe  opportunity  to  form  an  arc.  The 
safety  or  danger  of  putting  la  those  fuse 
blocks  with  or  without  Jumpers  depends  en- 
tirely on  tbe  current  in  the  wire.  There  is 
always  danger  in  bigb-tenslon  pressure." 

For  tbe  defendant,  James  C.  Dow  testi- 
fied that  continuity  of  service  is  the  main 
aim  of  an  electrical  service  plant  "It  is 
impressed  on  all  tbe  employes.  Taking  out 
a  fuse  would  break  tbe  continuity  of  serv- 
ice You  can  preserve  continuity  of  service 
by  Jumpering  around  a  fuse ;  you  always  try 
to  preserve  continuity  of  service  when  a 
lineman   Is  working." 

W.  S.  Guthrie,  an  electrical  engineer,  tes- 
tified: "As  I  remember  it  there  were  four 
customers  on  the  line  that  day.  The  cus- 
tomers were  the  Red  Metal  Company,  which 
was  behind  tbe  place  where  Gleason  was 
working,  tbe  Western  Iron  Works  was  on 
the  same  line,  tbe  Crescent  Creamery,  the 
Western  Lumber  Company.  I  do  not  know 
whether  the  Butte  RedncUon  Works  was  on 
the  far  end  of  it  at  that  time  or  not  From 
my  experience,  you  would  get  a  fearful  arc 
by  breaking  tbe  contacts  on  a  line  which 
is  carrying  2,650  volts  and  60  amperes.  An 
arc  which  would  be  formed  at  tbe  same  volt- 
age and  200  amperes  would  be  Just  that 
much  worse.  Tbe  amperage  bas  nothing  to 
do  with  an  arc.  One  way  to  preserve  con- 
tinuity of  service  Is  to  Jumper  with  a  cop- 
per wire.  You  cannot  pull  a  fuse  out  with- 
out getting  an  arc,  but  if  you  Jumper  you 
get  no  flash  or  arc.  The  safer  way  is  to 
Jumper.  It  is  not  customary  when  you  send 
a  man  to  change  a  fuse  to  tell  him  whether 
to  Jumper  It  or  not  He  is  supposed  to  use 
his  own  Judgment  whether  he  should  Jumper 
it  or  not  and  to  do  everything  he  can  for  bis 
own  safety." 

S.  Xj.  Case  testified:  "I  am  one  of  the 
defendants.  There'  were  probably  half  a 
dozen  customers  on  that  line  altogether.  I 
think  there  were  six.  The  Leonard  and 
Rams  were  on  that  line..  The  Rarns  load 
was  about  1,350  to  1,400  horse  power.  Tbe 
amperage  of  tbe  Rams  would  be  approxi- 
mately 270  and  some  odd.  The  Leonard  was 
lit  addition  to  that  as  was  also  the  Western 
Lumber  Company,  the  Western  Iron  Works, 
the  Crescent  Creamery,  and  the  Home  Bak- 
ing Company.  At  1  o'clock  p.  m.  of  that 
day  the  amperage  on  that  line  would  be  ap- 
proximately 480.  Gleason  did  not  bring  tbe 
fuses  that  had  been  burned  back  to  me,  and 
I  did  not  tell  him  as  to  whether  or  not 
there  was  an  additional  140  amperes  of  cur- 


rent flowing  over  the  line  from  11  o'dodc 
Sunday  morning  up  to  the  time  of  the  acci- 
dent I  will  say '  there  was  no  additional 
current  flowing  on  that  line  during  that 
time.  If  there  had  been  I  would  have  knovra 
it" 

E.  M.  De  Mars,  recalled  for  the  defend- 
ant testified  that  in  his  Judgment  an  am- 
perage of  60,  under  the  circumstances  shown, 
would  not  cause  an  ara 

James  Keefe,  city  electrician  of  Butte,  tes- 
tified :  "Of  course,  every  man  does  his  work 
a  little  different  but  I  would  put  a  Jumper 
around  iu  order  to  be  safe.  If  I  were  sent 
out  on  a  wire  with  a  current  which  I  knew 
contained  2,650  volts  -  and  60  amperes  and 
tbe  line  bad  three  fuses  which  I  was  to 
take  out  and  replace.  By  Jumpering  you 
will  prevent  an  arc." 

L.  L.  Qulgley  testified:  "On  August  5th 
feeders  4  and  6  were  cabled  in  together 
going  into  the  station  at  that  time.  On  No. 
4  there  would  be  about  220  amperes  and 
on  No.  5  would  be  close  to  500 — i80  to  500. 
No.  4  and  6  were  beaded  together  at  the 
bridge.  The  Rams  and  Leonard  were  work- 
ing at  11  that  morning.  The  load  that  was 
going  over  No.  4  feeder  was  the  same  load 
that  was  going  out  over  there  for  two  or 
three  days  previous." 

W.  L.  Miller  testified:  "In  August  1907, 
I  was  employed  by  tbe  Missouri  River  Pow- 
er Company  and  had  charge  of  the  Butte 
station  which  Is  here  in  question  in  this 
case.  I  was  very  well  informed  at  that 
time  with  the  customers,  with  their  leads 
and  loads  that  were  fed  from  the  Butte 
steam  plant  I  was  familiar  with  Uie  load 
which  was  used  by  tbe  Western  Lumber 
Works  on  and  before  August  5,  1907.  It 
was  taking  practically  nothing  at  that  time. 
I  am  familiar  with  the  current  which  was 
going  to  the  Crescent  Creamery;  it  was  In 
the  neighborhood  of  1  ampere;  tbe  Home 
Baking  Company  was  taking  about  1  am- 
pere; the  current  which  was  being  fed  to 
the  Western  Iron  Works  was  about  6  to  10 
amperes.  About  lO  amperes  I  will  say  from 
my  knowledge  and  experience  would  be  down 
at  the'  Junction  pole  at  the  Western  Iron 
Works.  Tbe  amperes  which  went  to  the 
Rams  mine  at  that  time  was  140  amperes. 
There  were  10  amperes  going  down  over  this 
line  to  the  Western  Iron  Works  in  that  di- 
rection, feeding  the  customers.  It  divided 
Itself  equally  between  the  two  feeders; 
therefore  there  would  be  5  amperes  on  it. 
The  total  current  for  the  Rarus  mine  and 
which  it  was  taking,  was  340  amperes.  A 
smaller  wire  will  fuse  quicker  for  an  equal 
current  If  tbe  same  current  passed  through 
a  No.  6  wire  and  a  No.  8  wire,  the  No.  8 
would  fuse  first  Tbe  Rams  was  running 
on  the  day  in  question.  The  Leonard  mine 
on  the  morning  of  August  5th  was  using 
410  amperes,  and  the  Rarus  340  amperes. 
The  precipitating  plants  with  the  other  smdll 
customers    were    using    about    10   amperes. 
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The  entire  amperage  of  the  three  wires  on 
which  Gleason  was  working  would  be  the 
sum  of  the  continuous  current  going  to  the 
Iron  Works  and  the  Crescent  Creamery." 
The  foregoing  Is  by  no  means  all  the  evi- 
dence, but  it  is  sufficient  to  illustrate  the 
situation   as   presented    to   this  court. 

1.  Appellants  contend  that  the  evidence 
shows,  as  a  matter  of  law,  that  plaintiff  was 
guilty  of  contributory  negligence.  On  the 
part  of  the  respondent  it  is  urged  that  there 
is  no  sufficient  plea  of  such  a  defense.  The 
latter  question  might  t>e  disposed  of  by  say- 
ing that  it  was  not  raise<l  in  the  court  below. 
However,  as  there  must  be  a  new  trial,  we 
think  this  court  should  express  its  views  on 
the  subject.  It  has  long  been  settled  law  iq 
this  state  tliat  the  presence  of  contributory 
negligence  is  a  matter  of  affirmative  defense. 
Schroder  v.  Mohtana  Iron  Works,  38  Mont 
474,  100  Pac.  eid.  This  being  so,  it  follows 
that  contributory  negligence  should  be  plead- 
ed with  the  same  degree  of  particularity  as 
is  jrequired  of  the  plaintiff  in  pleading  negli- 
gence on  the  part  of  the  defendant  The  man- 
ner of  doing  so  was  discussed  at  length  by 
this  court  in  the  case  of  Pullen  v.  City  of 
Butte,  '38  Mont  194,  99  Pac.  290,  21  L.  R. 
A.  (N.  S.)  42.  See  Phillips  on  Code  Pleading, 
!  503.  The  same  reasoning  applies  to  the  plea' 
of  assumption  of  risk.  We  are  of  opinion 
that  the  facts  in  the  case  would  not  warrant 
the  court  in  deciding,  as  a  matter  of  law,  that 
plaintiff  was  guilty  of  contributory  negli- 
gence. 

2.  It  is  said  that  the  evidence  is  insufficient 
to  Justify  a  verdict-  for  the  plaintiff.  The 
question  presented  was  found  su  difficult  of 
solution  that  a  second  argument  was  ordered 
and  has  been  had.  The  cause  is  sul  generis. 
We  are  unable  to  determine  the  effect  of  the 
testimony.  No  question  of  the  credibility  of 
witnesses  has  been,  or  could  be  regarded. 
We  have  considered  only  the  uncontradicted 
testimony,  principally  that  of  plaintiff  him- 
self; and  yet  we  are  unable  to  determine  Its 
meaning.  No  importance  can  be  attached  to 
the  fact  that  the  plaintiff  had  a  verdict  be- 
low or  that  the  district  court  denied  a  new 
trial.  The  members  of  this  coxift  ard  in'  as 
favorable  a  situation  to  analyze  the  testimo- 
ny as  were  the  district  Judge  and  the  Jury. 
Indeed,  we  have  had  the  benefit  of  two  ex- 
haustive and  interesting  arguments  by  learn- 
ed counsel,  the  second  after  they  had  been 
fully  advised  of  the  particular  difficulties 
confronting  the  court  and  had  confessedly 
subjected  the  evidence  to  the  closest  scrutiny, 
in  the  light  of  technical  knowledge  of  the 
mysterious  and  intricate  workings  of  electric- 
al currents,  acquired  after  the  cause  was 
first  argued.  We  regret  that  the  expert  testi- 
mony given  by  counsel  at  the  second  argu- 
ment Is  not  in  the  record.  To  illustrate  the 
situation  presented:  The  plaintiff  displayed 
considerable  knowledge  of  electricity.  He 
testified  as  an  expert  to  a  certain  degree  He 
declared  positively  that  the  pressure  on  the 


line  upon  which  he  was  working  was  200  am- 
peres, and  gave  the  reason  for  bis  conclusion. 
He  also  said  that  an  amperage  of  60  would 
not  form  an  arc  such  as  was  caused  by  this 
current.  Let  ns  assume  that  this  testimony 
was  sufficient  prima  facie  to  establish  the 
fact  Again  he  declared  that  a  No.  8  wire 
was  carrying  the  current  into  the  fuse  box, 
and  that  a  wire  of  tliat  size  would  carry 
"safely  and  continuously"  60  amperes  and  no 
more,  without  fusing.  He  used  the  expres- 
sion "not  if  it  was  carrying  a  continuous 
load."  And  again  he  said:  "It  would  not 
carry  200  amperes."  If,  as  he  said,  the  No. 
8  wire  leading  into  the  fuse  box  would  not 
carry  200  amperes  of  current,  but  only  60, 
bow  can  It  be  possible  that  200  amperes  got 
into  the  fuse  box?  How  did  that  amount  of 
current  get  across  the  No.  8  wire?  That  the 
load  was  a  continuous  one  Is  shown  by  the 
allegations  of  his  complaint  wherein  he  avers 
that  for  a  considerable  period  of  time  before 
the  5th  day  of  August  the  company  "negli- 
gently allowed  to  escape  into  the  wire,  and 
there  was  escaping  Into  and  going  through 
said  wire  at  the  said  time,  a  current  equal 
to  at>out  200  amperes."  Does  not  the  testi- 
mony last  quoted  nullify  the  effect  of  his 
previous  declaration? 

Again  it  is  said  that  the  defendants'  wit- 
nesses supplied  testimony  showing  that  the 
entire  load  of  electricity  leaving  the  steam 
plant  to  supply  the  Rams  and  Leonard  mines 
and  other  works,  could,  under  certain  condi- 
tions, escape  into  the  wire  leading  to  the 
fuse  box.  Counsel  for  the  respondent  em- 
phatically declare  this  to  be  the  fact,  while 
appellants'  counsel,  with  equal  emphasis  and 
certainty  of  expression,  has  informed  the 
court  that  It  is  not  true.  Both  claim  to  base 
their  conclusions  upon  the  evidence.  We  are 
unable  to  determine  which  is  correct  The 
evidence  is  too  meager  to  enable  us  to  form 
a  conclusion. 

Counsel  also  disagree  as  to  whether  the 
evidence  shows  that  the  pole  upon  which 
plaintiff  was  engaged  was  at  the  Junction  of 
the  "main  feeder"  supplying  the  Rarus  and 
Leonard  mines  and  the  line  running  directly 
to  the  Western  Iron  Works,  or  whether  it 
was  at  a  point  beyond  that  at  which  the  cuTt 
rent  left  the  "main  feeder"  to  go  to  the  mines. 
And  there  are  many  minor  differences  of 
opinion,  all  of  which  are  important  In  an 
ordinary  case  we  could  probably  determine, 
with  more  or  less  certainty,  -what  the  testi- 
mony disclosed.  But  in  this  case  we  are  un- 
able to  do  so,  and  are  therefore  forced  to  the 
opinion  that  the  verdict  of  the  Jury  was  a 
mere  guess.  If  we  cannot  understand  the 
evidence,  with  the  able  assistance  afforded  by 
counsel,  It  seems  fair  to  say  that  the  Jury 
could  not  have  done  so.  We  do  not  Intend 
to  reflect  on  our  own  intelligence  or  that  of 
the  Jury.  The  evidence  is  simi^  insufficient 
to  warrant  the  drawing  of  logical  con<dusions. 
We  have  no  doubt  that  upon  a  retrial  experts 
can  explain  away  the  difficulties  now  sur- 
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rounding  the  case.  Special  questiona  should 
be  submitted  to  the  jury,  to  the  end  that  the 
facts  may  be  definitely  settled  before  judg- 
ment Is  entered. 

The  judgment  and  order  appealed  from  are 
reversed,  and  the  cause  Is  remanded  for  a 
new  trial. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  HOLLOW  AY,  J., 
otHicar. 

(38  Utah,  268) 

CONNORS  V.  PRATT,  Warden   of 

State  Prison. 

(Snpreme  Court  of  Utah.    Nov.  26,  1910.) 

1.  Habeas  Corpus  (§  95*)— Questions  Re- 
viewable —  Valioitt  of  Commitment  to 

PWSON. 

Where  petitioner  for  habeas  corpus  admit- 
ted the  legality  of  his  commitment  to  the  state 
E risen  under  a  ten  years'  sentence  for  burglary, 
ut  asserted  that  his  commitment  under  a 
life  sentence  for  murder  was  invalid,  the  court 
would  determine  the  legality  of  the  life  sen- 
tence and  dispose  of  the  petitioner  as  justice 
might  require,  as  required  by  Gomp.  Laws  1907, 
i  1088,  and  thereby  enable  petitioner  on  the 
court  adjudging  the  life  sentence  invalid  to 
apply  for  a  reduction  of  the  ten  years'  sentence, 
as  authorized  by  section  1686x13,  and  thereby 
enable  the  state  to  prosecute  petitioner  on  the 
charge  of  murder. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §  82;   Dec.  Dig.  {  95.*] 

2.  Statutes^  138*)— Amendment— Vaxiditt. 

Laws  1890.  c.  56^  is  void  in  so  far  as  it 
authorizes  the  district  attorneys  to  sign  and  file 
informations  in  criminal  prosecutions  instead 
of  the  county  attorneys,  because  of  an  attempt 
to  amend  statutes  contrary  to  Const,  art.  6,  { 
22.  providing  that  no  law  shall  be  amended  by 
reference  to  its  title  only.i 

(Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  |J  205,  206 ;   Dec.  Dig.  {  138.*J 

3.  INPICTMENT  AND  INFOBMATION   (§f  39,  51*) 

—Invalid    Infokmation— Conviction— Ef- 
fect.   ■ 

A  conviction  based  on  an  information  sign- 
ed and  filed  by  the  .district  attorney,  pursuant 
to  Laws  1899,  c.  5iS,  invalid  in  so  far  as  it 
authorizes  district  attorneys  to  sign  and  file  in- 
formations instead  of  the  county  attorneys,  is 
of  no  force. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  ii  150,  161;  Dec. 
Dig.  K  39,  51.*j 

4.  Habeas  Corpus  (§  111*)  —  Conditional 
DiscnAROE. 

Where  petitioner  in  habeas  corpus  admit- 
ted the  legality  of  his  commitment  to  the  state 
prison  under  a  ten  years'  sentence  for  burglary, 
but  insisted  that  his  commitment  under  a  life 
sentence  for  murder  was  illegal,  and  there  was 
probable  cause  to  believe  that  a  murder  was 
committed  and  that  petitioner  probably  was 
connected  with  the  offense,  the  court  on  adjudg- 
ing the  invalidity  of  the  life  sentence  would  re- 
mand petitioner  to  the  custody  of  the  warden 
under  the  sentence  for  burglary  to  be  held  on 
that  sentence  until  released  by  law,  and  the  dis- 
charge from  the  life  sentence  must  be  condi- 
tional  only  so   that  at   the  expiration   of   the 


>  SUte  v.  Beddo,  22  Utah,  432,  63  Pac.  96;  State  v. 
Horrey.  2>  Utah,  273.  M  Pac.  764;  State  v.  Baker,  23 
Utah.  276,  <4  Pac.  Ulg;  Stete  v.  HcNally,  23  Utah, 
177.  <4  Pac.  766. 


burglary  sentence,  or,  at  any  time  when  legally 
required  to  do  so,  petitioner  must  be  delivered 
into  the  custody  of  the  sheriff  to  be  dealt  with 
according  to  law  under  the  charge  of  murder. 

[BM.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  §  100;  Dec.  Dig.  {  111.*] 

Original  petition  of  habeas  corpus  by 
Frank  Connors  against  Arthur  Pratt,  War- 
den of  the  State  Prison,  for  the  discharge 
of  petitioner.  Petitioner  remanded  to  cus- 
tody. 

Dale  H.  Parke,  for  plaintiff.  A.  R.  Barnes, 
Atty.  Gen.,  for  defendant 

FRICK,  J.  Frank  Connors  filed  his  pe- 
tition in  this  court  praying  for  a  writ  of 
habeas  corpus  upon  the  ground  that  he  is 
illegally  restrained  of  his  liberty  by  Hon. 
Arthur  Pratt,  warden  of  the  state  prison  of 
Utah.  The  writ  was  duly  issued  and  the 
warden  made  return  thereto,  from  which 
it  is  made  to  appear  that  said  Connors  is 
held  by  said  warden  under  two  commitments 
one  Issued  out  of  the  district  court  of  Utah 
county,  dated  the  9th  day  of  October,  1899, 
and  the  other  issued  out  of  the  district  court 
of  Carbon  county,  dated  the  14th  day  of  Oc- 
tober, 1902.  The  first  commitment  was  Is- 
sued upon  a  judgment  whereby  said  Connors 
was  convicted  of  murder  In  the  first  degree 
for  which  he  was  sentenced  to  life  imprison- 
ment In  the  state  prison  of  Utah.  The  Sec- 
ond commitment  was  based  upon  a  conviction 
for  burglary  upon  which  be  received  a  sen- 
tence of  10  years  in  said  prison. 

At  the  hearing  the  plaintlfF,  through  his 
counsel,  conceded  that  be  was  legally  held 
under  the  judgment  convicting  him  of  bur- 
glary, but  contended  that  be  was  illegally 
held  under  the  judgment  convicting  Iiim  of 
murder  for  the  reason  that  the  information 
upon  which  that  judgment  Is  based  was  sign- 
ed and  filed  by  the  district  attornfey  of  the 
Fourth  judicial  district  pursuant  to  chapter 
56,  p.  77,  Laws  Utah  1899,  which  chapter,  he 
contends.  Is  of  no  force  or  effect  for  the  rea- 
son that  It  was  adopted  contrary  to  certain 
provisions  of  the  Constitution  of  this  state. 
In  view  that  the  plaintiff  concedes  that  he 
is  not  Illegally  restrained  of  his  liberty  by 
the  warden  upon  one  of  the  commitments 
aforesaid,  the  Attorney  General  suggested 
at  the  hearing  that  all  that  this  court  can 
do  at  this  time  Is  to  remand  the  prisoner 
Ixack  into  the  custody  of  the  warden.  Upon 
the  other  hand,  plaintiff  contends  that,  not- 
withstanding the  fact  that  he  Is  rightfully 
held  upon  one  commitment,  be  nevertheless 
has  the  right  to  have  the  le^lity  of  his  first 
sentence  determined  by  this  court. 

We  are  of  the  opinion  that  Inasmuch,  as 
the  plaintiff  concedes  that  the  warden  Is  not 
Illegally  restraining  him  of  bis  liberty  upon 
one  of  the  commitments,  we  might  well  re- 
fuse at  this  time  to  examine  Into  the  legali- 
ty of  the  other.    Under  our  statute  (section 
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1088,  Comp.  Laws  1907),  we  are,  however,  to 
''dispose  of  the  prisoner  as  Justice  may  re- 
quire." In  this  connection  we  remark  that 
in  section  1686x13  it  is.  In  substance,  pro- 
vided that  the  board  of  pardons  is  authorized 
to  extend  to  all  convicts  who  are  "sentenced 
for  a  period  less  than  life,  and  who  shall  not 
have  been  guilty  of  a  breach  of  the  rules  of 
discipline  of  the  prison,  a  reduction  of  the 
period  of  sentence."  By  the  section  follow- 
ing the  one  just  quoted  from  the  maximum 
amount  of  reduction  that  the  board  of  par- 
dons may  make  is  specified.  Pursuant  to  the 
foregoing  provisions,  the  warden  of  the 
state ,  prison  is  required  to  furnish  to  the 
board  of  pardons  a  certificate  in  which  the 
reduction  of  time  to  which  any  convict  may 
be  entitled  shall  be  stated,  and,  if  there  are 
no  objections  to  the  reduction  being  granted, 
the  board  of  pardons  orders  the  convict  re- 
leased from  further  imprisonment  under  the 
sentence.  It  seems  that,  while  the  statute 
fixes  the  maximum  amount  of  time  that  a 
sentence  may  be  reduced  for  good  conduct, 
the  board  nevertheless  must  determine  wheth- 
er in  a  particular  case  such  or  some  other  de- 
duction of  time  less  than  the  maximum  shall 
be  allowed  or  not.  As  the  plaintiflTs  sen- 
tences now  stand,  both  of  which  are  prima 
facie  valid,  he  is  under  a  life  sentence  as 
well  as  under  one  for  a  shorter  period.  If 
the  sentence  for  life  is  valid,  then  plaintiff 
cannot  insist  upon  a  reduction  of  time,  be- 
cause ui)on  a  sentence  of  that  character  no 
reduction  is  legally  permissible.  If,  however, 
the  life  sentence  is  invalid,  as  hereinafter 
pointed  out,  he  may  be  entitled  to  a  reduc- 
tion upon  the  10-year  sentence.  So  long, 
however,  as  the  life  sentence,  which  is  prima 
facie  vaUd,  is  not  declared  to  be  invalid  by 
some  court  of  competent  jurisdiction,  that 
sentence  always  stands  in  plaintiff's  way  In 
attempting  to  have  the  board  of  pardons 
allow  him  the  statutory  reduction  on  the 
10-year  sentence.  This  is  so  because  it  may 
be  assumed  that  the  board  of  pardons  will 
not  pass  upon  the  legality  of  the  life  sen- 
tence since  it  has  no  power  to  do  so,  and, 
80  long  as  that  sentence  is  in  effect,  an  ap- 
plication for  a  reduction  of  time  by  plain- 
tiff upon  the  10-year  sentence  would  be  use- 
less. 

In  view  of  this  anomalous  situation,  in  so 
far  as  plaintiff  is  concerned,  and  in  view  of 
the  fact  that,  although  the  life  ^ntence  may 
be  void,  the  state  may  nevertheless  prosecute 
the  plaintiff  for  the  crime  of  murder  in  case 
it  be  determined  that  he  was  tried  for  that 
crime  in  a  court  having  no  Jurisdiction,  it 
seems  to  us  that  Justice  requires  that  we  at 
tills  time  pass  upon  the  legality  of  the  first 
commitment,  so  that  in  the  event  that  it 
should  be  declared  void  the  plaintiff  may 
timely  and  in  a  proper  manner  present  the 
question  of  the  reduction  of  the  10-year  sen- 
tence under  which  he  is  now  held  and  which 
would  be  terminated  If  the  board  of  pardons 


reduced  ttiat  sentence  for  the  maximum  peri- 
od of  time  fixed  by  the  statute,  and,  further, 
that  the  state  may  proceed  to  try  the  plain- 
tiff upon  the  charge  of  murder  of  which  he 
is  now  presumed  to  be  innocent  until  legally 
tried  and  convicted  by  a  court  having  Juris- 
diction to  do  so.  That  a  Judge  or  court  In 
passing  upon  an  application  for  a  discbarge 
from  Imprisonment  upon  a  writ  of  liabeas 
corpus  where  it  is  made  to  appear  that  a 
person  is  held  under  two  commitments  may 
pass  upon  the  legality  of  both,  notwithstand- 
ing that  the  prlsvjer  concedes  that  he  is  le- 
gally held  under  one,  is  supported  by  the  au- 
thorities. The  question  a  long  time  ago  was 
presented  to  the  Supreme  Court  of  New  York 
in  Ex  parte  Badgley,  7  Cow.  472,  where  it 
was  held  that  "where  there  are  two  causes 
of  imprisonment,  one  good  and  the  other  in- 
valid, the  court  may.  on  hatteas  corpus,  dis- 
charge as  to  the  Invalid  cause,  remanding 
the  prisoner  as  to  the  other."  This  doctrine 
is  followed  in  Ex  parte  Gibson,  31  Cal.  620, 
91  Am.  Dec.  S46.  See,  also,  23  Cyc.  335; 
Church  on  Haiieas  Corpus,  |  293,  and  notes. 

Passing,  therefore,  to  the  question  of 
whether  the  sentence  for  life  is  valid  or  not, 
we  are  constrained  to  hold  that  that  question 
is  no  longer  an  open  one  in  this  state.  Is 
State  V.  Beddo,  22  Utali,  432,  63  Pac.  96,  the 
constitutionality  of  that  portion  of  chapter 
66,  supra,  by  which  it  was  attempted  to 
amend  section  4692,  Rev.  St  1898,  was 
squarely  presented,  and  this  court  there  held 
that  said  chapter  was  void  in  so  far  as  It 
authorized  the  district  attorneys  to  sign  and 
file  Informations  in  criminal  prosecutions, 
instead  of  the  county  attorneys,  because  the 
amendment  was  attempted  to  be  made  con- 
trary to  the  provisions  of  section  22  of  article 
6  of  the  Constitution  of  this  state.  The  Bed- 
do  Case  has  been  followed  in  at  least  three 
other  cases,  namely.  State  v.  Morrey,  23 
Utah,  273,  64  Pac.  764,  State  v.  Buker,  23 
Utah,  276,  64  Pac.  1118,  and  State  v.  Mc- 
Nally,  23  Utah,  277,  64  Pac.  765.  In  view 
of  those  cases,  it  has  become  the  settled  law 
of  this  Jurisdiction  that  all  Judgments  of 
conviction  based  upon  informations  signed 
and  filed  by  the  district  attorneys,  which 
were  filed  pursuant  to  chapter  56,  are  of  no 
force  or  effect. 

In  this  case  the  warden  made  return  that 
he  held  the  plaintiff  under  the  commitment 
based  upon  the  Judgment  for  life  imprison- 
ment as  well  as  upon  the  one  for  burglary. 
This  being  so,  the  prisoner  is  being  illegally 
held  by  the  warden  under  the  first,  but  not 
80  under  the  second  commitment  The  order, 
therefore,  should  be  that  the  prisoner  be  con- 
ditionally discharged  from  imprisonment  un- 
der the  sentence  for  life  imprisonment,  but 
that  he  be  remanded  to  the  custody  of  the 
warden  upon  the  sentence  for  burglary  to  be 
held  by  the  warden  upon  that  sentence  until 
the  board  of  pardons  shall  release  the  pris- 
oner pursuant  to  the  provisions  of  section 
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1686x13,  supra ;  or  until  he  la  otherwise  le- 
gally discharged  from  Imprisonment  The 
discharge  from  the  life  sentence  should, 
however,  not  be  absolute,  but  should  bo  con- 
ditional only,  for  the  reason  that  there  is 
probable  cause  to  believe  that  a  crime,  to  wit, 
murder,  was  committed,  and  that  the  plain- 
tur  probably  was  connected  with  the  offense 
or  has  committed  the  same.  Ex  parte  Jones, 
27  Ark.  349;  Ex  parte  Stow,  27  Ark.  354; 
15  A.  &  E.  EDcy.  I/.  (2d  Ed.)  209.  At  the  ex- 
piration of  the  second  sentence,  therefore,  or 
at  any  time  when  legally  required  to  do  so, 
the  prisoner  should  by  the  warden  be  deliver- 
ed into  the  custody  of  the  sheriff  of  Utah 
county  to  be  dealt  with  according  to  law. 
It  Is  so  ordered. 

McCARTX,  J.,  concurs. 

STRAUP,  C.  J.  I  concur  in  the  result  in 
which  it  is  determined  that  the  petitioner  is 
not  unjustly  Imprisoned  nor  illegally  re- 
strained of  his  liberty.  It  was  made  to  ap- 
•pear,  and  it  Is  conceded  by  the  petitioner, 
that  the  warden  Justly  and  legally  held  the 
petitioner  in  custody,  and  restrained  him  of 
bis  liberty,  by  virtue  of  a  commitment  Issued 
upon  a  proper  judgment  resulting  from  the 
petitioner's  trial  and  conviction  of  the  crime 
of  burglary.  A  determination  that  the.  peti- 
tioner was  not  at  the  time  of  his  application 
nor  of  the  hearing  unjustly  Imprisoned  or  Il- 
legally restrained  of  his  liberty,  and  that  he 
was  not  entitled  to  a  discharge  from  the 
warden's  custody,  was  aU  that  was  neces- 
sary to  a  decision  of  the  case.  Whether  at 
some  time  in  the  future  he  may  be  legally  or 
illegally  restrained  of  bis  liberty  by  the  war- 
den Is  not  now  involved. 

(»  Utah,  my 

STATE  ex  rel.  BOARD  OF  EDUCATION  OP 

SAM?  LAKE  CITY  v.  MeGONAGLE. 

(Supreme  Court  of  Utah.     Nov.  28,  1910.) 

UmnciPAi,  CoBPORATioNS  (5  434*)— Spbciai, 

ASSESSMKSTS  —  PBOBEBTT  EXEMPT  —  STAT- 
UTES. 

Under  Comp.  Laws  1907,  {  1933,  providing 
that  all  property  held  by  tbe  board  of  education 
•hall  be  exempt  from  general  and  special  taxa- 
tion, and  from  all  local  assessments  for  any 
purpose,  etc.,  lands  owned  by  the  board  are 
exempt  from  local  assessment  or  special  taxa- 
tion for  the  construction  of  a  public  sewer, 
and  the  city  could  not  imirase  the  payment  of 
a  reasonable  charge  before  it  was  required  to 
permit  the  board  to  connect  with  or  use  the 
sewer.f 

(M.  Note.— For  other  cases,  see  Municipal 
Corporations,  CJent.  Dig.  §§  1045-1050;  Dec 
Dig.  I  434.*) 

Application  by  tbe  State  of  Utah  on  the 
relation  of  the  Board  of  Education  of  Salt 
Lake  City  for  writ  of  mandate  against  George 
F.  McGonagle.    Writ  granted. 

C.  S.  Varian,  for  plaintiff.  H.  J.  Dinlnny, 
for  defendant 


STRAUP,  C.  J.  An  application  is  made  by 
the  board  of  education  of  Salt  Lake  Cil7 
for  a  writ  of  mandate  against  the  city  engi- 
neer of  that  city  requiring  him  to  issue  a 
permit  to  enable  the  board  to  connect  a  school 
building  with  the  public  sewer  of  the  city. 
The  substance  of  the  petition  is,  that  the  city 
engineer  is  ex  officio  the  supervisor  of  the 
sewer  system  of  the  city  and  has  supervision 
and  control  of  it;  that  it  is  provided  by  ordi- 
nance of  the  ,clty  that  before  a  sewer  con- 
nection can  be  made  an  application  In  writ- 
ing must  be  filed  with  the  engineer,  accom- 
panied by  plans  showing  the  cause  of  the 
connection  sought  to  be  made,  the  size  and 
location  of  all  branches  located  therewith, 
and  payment  of  a  fee  as  prescribed  by  the 
ordinance ; '  that  such  an  application  was 
filed,  a  tender  made  of  the  fee,  and  a  demand 
for  a  permit  and  that  the  engineer  refused 
to  Issue  it  upon  the  ground  that  the  board 
had  refused  to  pay  a  special  assessment  lev- 
ied against  the  school  property  of  the  board 
for  the  construction  of  the  public  sewer.  To 
this  petition  the  engineer  Interposed  a  demur- 
rer for  want  of  facts,  and  filed  an  answer. 
The  relator  moved  for  judgment  on  the  plead- 
ings. The  questions  of  law  raised  by  the 
demurrer  and  the  motion  may  be  considered 
together. 

It  Is  urged  by  the  engineer  that  mandamus 
does  not  He,  because  tbe  performance  of  the 
act  sought  to  be  directed  by  the  court  is  not 
one  which,  under  the  statute  (Section  3641 
Comp.  Laws  1907),  the  law  specially  enjoins 
as  a  duty  resulting  from  an  office,  trust,  or 
station  or  to  compel  the  admission  of  the 
relator  to  the  use  or  enjoyment  of  a  right 
to  which  It  is  entitled,  and  from  which  it  Is 
unlawfully  precluded  by  the  engineer.  Tbe 
performance  of  such  acts — the  Issuing  of  per- 
mits— is  by  law  specially  enjoined  on  the 
engineer  as  a  duty  resulting  from  his  office. 
By  ordinance  it  is  his  duty  to  issue  permits 
when  applications  therefor  are  made,  accom- 
panied by  plans,  and  upon  the  payment  of 
the  fee.  No  one  else  Is  authorized  to  Issue 
them.  When  a  written  application  is  made 
In  compliance  with  tbe  ordinance,  the  per- 
formance of  the  act — the  issuance  of  the  per- 
mit— is  one  which  the  engineer  is  required  to 
perform  in  obedience  to  the  mandate  of  legal 
authority,  without  regard  to  his  own  judg- 
ment or  opinion  concerning  the  propriety  or 
Impropriety  of  the  act  to  be  performed.  True, 
the  engineer.  In  a  sense,  was  required  to  ex- 
ercise some  judgment  with  respect  to  the 
plans  accompanying  tbe  application,  and  to 
ascertain  whether  the  application.  In  such 
respect,  was  In  compliance  with  tbe  ordi- 
nance, yet  the  duty  to  perform  the  act  was 
none  the  less  ministerial.  The  fact  that  a 
person  wbo  Is  required  to  perform  an  act 
may  be  required  to  satisfy  himself  of  tbe 
existence  of  a  state  of  facts  under  which  be 
is  given   tbe  right  or   warrant  to  perform 
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the  required  duty,  does  not  render  tbe  per- 
formance of  tbe  act  discretionary  and  not 
ministerial. 

The  alleged  and  admitted  facts  show  that 
upon  a  published  notice  of  intention  Salt 
Iiake  City  extended  and  constructed  a  public 
sewer  laterally  along  a  prubllc  street  of  the 
city,  and  to  defray  the  abutters'  portion  of 
the  costs  and  expenses  thereof  it  levied  a 
local  or  special  assessment  or  tax  on  tbe 
lands  abutting^  the  street  along  which  the 
sewer  was  constructed.  The  board  of  educa- 
tion owned  land  abutting  the  street  which  was 
used  for  school  purposes,  and  upon  which 
a  school  building  is  maintained  by  it  for  pub- 
lic school  purposes.  Tbe  tax  or  assessment 
levied  against  such  land  of  the  board  amount- 
ed to  $98,  payable  in  annual  installments  of 
$16.34.  It  is  further  provided  by  an  ordi- 
nance of  the  city  that  whenever  property 
had  been  previously  assessed  for  a  sewer 
or  a  sewer  extension,  and  any  portion  of  such 
assessment  remained  due  and  delinquent  at 
the  time  of  an  application  for  a  permit  for 
a  connection,  no  permit  should  be  issued  until 
such  delinquent  assessment  was  paid,  The 
board  refused,  to  pay  the  assessment  on  the 
ground  of  an  exemption.  The  engineer  con- 
tended that  he  had  no  authority  or  power  to 
Issue  the  permit  until  the  delinquent  assess- 
ment was  paid,  and  on  that  ground  refused 
tbe  permit 

We  have  a  statute  (section  1938,  Comp. 
Laws  1907)  which  provides  that  "all  prop- 
erty, real  and  personal,  held  by  the  board 
of  education,  shall  be  exempt  from  gener- 
al and  special  taxation,  and  from  all  local 
assessments  for  any  purpose,  and  shall  not 
be  taken  In  any  manner  for  debt."  In  the 
case  of  Wey  v.  Salt  Lake  City,  35  Utah,  504, 
101  Pac.  381,  this  statute  was  held  constitu- 
tional. It  was  there  decided  that  lands  own- 
ed by  the  board  of  education  were  exempt 
from  local  assessment  or  taxation  to  pay  the 
expenses  of  improving  streets.  We  think  it 
equally  clear  that  the  lands  owned  by  tbe 
board  are  exempt  from  local  assessmoit  or 
special  taxation  for  the  construction  of  a 
public  sewer,  and  that  tbe  assessment  levied 
against  it  by  the  city  was  invalid.  The  ordi- 
nance pointed  to  by  tbe  engineer  forbidding 
him  to  issue  a  permit  until  the  alleged  delin- 
quent assessment  was  paid  does,  therefore, 
not  aid  him.  Of  necessity,  such  ordinance  re- 
fers only  to  a  valid  assessment  levied  against 
lands  subject  to  the  assessment 

It,  however,  is  urged,  that  though  the  prop- 
erty was  exempt  and  tbe  assessment  inval- 
id, still,  the  city  l)eing  tbe  owner  of  the  sew- 
er, could  lawfully  impose  the  payment  of  a 
reasonable  charge  before  it  was  required  to 
permit  the  board  to  connect  with  or  use  the 
sewer,  and  that  the  payment  of  $98,  the 
amount  of  tbe  assessment,  by  tbe  board  for 
tbe  use  of  the  sewer  was  a  reasonable  charge. 
Tbe  Legislature  has  seen  fit  to  exempt  all 


property  of  tbe  board,  both  real  and  personal, 
from  special  taxation  and  all  local  assess- 
ments, for  any  purpose.  Since  the  property 
was  not  subject  to  tbe  assessment,  and  the 
levy  for  that  reason  invalid  and  tjto  assess- 
ment unenforceable,  to  then  permit  the  mu- 
nicipality to  impose  as  a  condition  of  tapping 
and  making  a  connection  with  tbe  public 
sewer  the  payment  of  a  charge  for  tbe  use 
of  the  sewer,  is  to  allow  tbe  municipality, 
to  do  Indirectly  what  it  cannot  do  directly. 
State  ex  rel.  Dunner  v.  O^uydon,  6  Ohio  Cir. 
Ct  R.  634 ;  Meyler  T.  MeadvUle,  23  Pa.  Co. 
Ct  R.  119. 

We  think  tbe  duty  to  issue  the  permit  In 
the  premises  is  plain,  and  that  no  good  tea- 
son  has  been  shown  why  it  was  refused.  We 
are  of  the  opjnion  that  tbe  relator  Is  enti- 
tled to  the  writ  requiring  tbe  engineer  to 
issue  the  permit  Such  is  tbe  order.  Costs 
to  the  relator. 

FUIOK  and  'McOARTT,  JJ.,  concur.     . 


(57  Or.  464) 

KIDRNAN  ▼.  CJITY  OF  PORTLAND  et  al. 
(Supreme  (Jourt  of  Oregon.    Dec.  31,  1910.) 

1.  M0NICIPAI,  COBPOBATIONS  (I  64»)— INITIA- 
TIVE AND   RBrERKKDHM  PBO VISIONS. 

Const,  art.  11,  |  2,  as  amended  Jane  4. 
1906,  provides  that  corporations  may  he  formed 
only  ander  peneral  laws,  but  shall  not  be  cre- 
ated by  the  legiglative  assembly  by  special  laws, 
and.  further,  that  "the  legislative  assembly 
shall  not  enact,  amiend,  or  repeal  any  char- 
ter,- or  act  of  incorporation  for  any  municipal- 
ity, city  or  town,"  and  that  "the  legal  voters  of 
every  city  and  town  ate  hereby  granted  power 
to  enact  and  amend  their  municipal  charter, 
subject  to  the  Constitution  and  criminal  laws  of 
Oregon."  Held,  that  tbe  first  sentence  of  sec- 
tion 2  places  no  restriction  on  the  Legislature  as 
to  the  enactment  of  general  laws,  ezceiit  that 
no  special  laws  creating  or  affecting  municipali- 
ties shall  be  enacted  by  the  Legislature,  the  ex- 
ception reserving  to  the  legislative  department 
the  right,  whether  by  the  people  directly  through 
the  initiative,  or  Indirectly  through  the  Legisla- 
ture, to  enact  general  laws  on  the  subject,  in- 
dicating that  the  inhibition  in  tbe  next  sentence 
has  reference  only  to  special  laws. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  64.*] 

2.  States  (|  4*)— "Bephbucaw  Fobm  of  Gov- 

EBNMENT.'' 

The  term  "republican,"  as  used  in  tbe 
federal  constitutional  provision  (article  4,  i  4) 
guaranteeing  to  every  state  a  republican  form 
of  government,  means  a  government  by  the  citi- 
zens en  masse  acting  directly,  though  not  per- 
sonally, according  to  rules  established  by  the 
majority. 

[EM.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  t  4.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7785.] 

3.  Statutes  (|  36%*)— Inihativb  and  Ref- 
KBENDUM  Provisions— Municipal  Cobpoba- 
TioNs— Rbpubucan  Fobm  of  Govbbnment. 

Const,  art.  4^  as  amended  June  4,  19()6 
(section  la),  provides  that  initiative  and  refer- 
endum poweis  reserved  in  the  people  are  also  re- 
served to  the  legal  voters  of  any  municipality 
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and  district,  as  to  all  local,  special,  and  munici- 
pal legislation.  Article  11,  {  2  provides  that  the 
legaJ  Toteis  of  every  city  and  town  are  granted 
power  to  enact  and  emend  their  municipal  char- 
ter, subject  to  the  Constitution  and  criminal 
laws  of  Oregon,  Held,  that  such  provisions  did 
not  deprive  the  state  of  a  republican  form 
of  government,  in  violation  of  Const.  U.  S.  art. 
4,  p  4,  in  that  they  were  a  deprivation  of  legis- 
lative power  to  enact,  amend,  or  repeal  a  city 
charter,  or  act  of  incorporation,  since  the  sov- 
ereign power  to  legislate  residing  in  the  people 
may  be  exercised  either  directly  by  the  initiative, 
or  referendum,  or  indirectly  by  the  Legislature, 
without  in  any  way  endangering  the  republican 
form  of  government 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  I  35%.»] 

4.  CouBTs  (I  92*)— Opinion— Dicta. 

Where  certain  propositions  were  presented 
in  the  briefs  of  the  parties  to 'an  appeal  and  at 
the  oral  argument  and  were  considered  and  de- 
cided, the  decision  would  not  be  rejected  as  mere 
dictum,  and  unnecessary  to  a  determination  of 
the  case. 

[BM.  Note. — For  other  cases,  see  Courts,  Oent. 
Dig.  {  335;   Dec.  Dig.  {  92.*] 

,    On  petition  for  rehearing.  Rehearing  denied. 
For  former  opinion,  Bee  111  Pac.  379. 

KING,  J.  The  principal  point  suggested 
by  the  petition  for  rehearing  is  the  conten- 
tion that  the  people  of  Oregon  have  no  pow- 
er, by  constitutional  provisiop  or  otherwise, 
to  deprive  the  Legislature  of  the  sovereign 
power  to  enact,  amend,  or  repeal  any  char- 
ter or  act  of  incorporation  for  any  city  or 
town,  and  any  attempt  so  to  do  is  void.  The 
constitutional  provisions,  amending  articles 
'4  (section  la)  and  11  (section  2),  adopted  in 
June,  1906,  known  as  the  "Charter  Amend- 
ments," are  as  follows: 

"Section  la.  The  referendum  may  be  de- 
manded by  the  people  against  one  or  more 
items,  sections,  or  parts  of  any  act  of  the 
legislative  assembly  In  the  same  manner  in 
which  such  power  may  be  exercised  against 
a  complete  act  The  flllng  of  a  referendum 
petition  against  one  or  more  Items,  sections, 
or  parts  of  an  act  shall  not  delay  the  re- 
mainder of  that  act  from  becoming  opera- 
tive. The  initiative  and  referendum  powers 
reserved  to  the  people  by  this  Constitution 
are  hereby  further  reserved  to  the  legal  vot- 
ers of  every  municipality  and  district  as  to 
all  local,  special,  and  municipal  legislation, 
of  every  character,  In  or  for  their  respective 
municipalities  and  districts.  The  manner  of 
exercising  said  powers  shall  be  prescribed 
by  general  laws,  except  that  cities  and  towns 
may  provide  for  the  manner  of  exercising  the 
initiative  and  referendum  powers  as  to  their 
municipal  legislation.  Not  more  than  ten  per 
cent  of  the  legal  voters  may  be  required  to  or- 
der the  referendum,  nor  more  than  fifteen  per 
cent  to  propose  any  measure,  by  the  initia- 
tive, in  any  city  or  town. 

"Sec.  2.  Corporations  may  be  formed  under 
general  laws,  but  shall  not  be  created  by  the 
legislative  assembly  by  special  laws.     The 


legislative  assembly  shall  not  enact  amend, 
or  repeal  any  charter  or  act  of  incorporation 
for  any  municipality,  city,  or  towri.  The  le- 
gal voters  of  every  city  and  town  are  hereby 
granted  power  to  enact  and  amend  their 
municipal  charter,  subject  to  the  Constitution 
and  criminal  laws  of  Oregon." 

It  will  be  observed  from  the  first  sentence 
In  section  2  that  no  restriction  is  placed  upon 
the  Legislature  with  respect  to  the  enact- 
ment of  general  laws;  the  exception  being 
that  no  special  laws  creating  or  affecting  the 
municipalities  shall  be  enacted  by  the  Legis- 
lature. Under  all  the  rules  of  construction, 
this  exception  reserves  to  the  legislative  de- 
partment the  right,  whether  by  the  people 
directly  through  the  initiative,  or  indirectly 
through  the  Legislature,  to  enact  general 
taws  upon  the  subject,  making  it  clear  that 
the  inhibition  in  the  next  sentence  has  ref- 
erence to  special  laws. 

In  Parrell  v.  Port  of  Portland,  52  Or.  582^ 
586,  98  Pac.  145,  It  Is  held  that  the  inltlaUve 
amendments  to  the  Constitution,  bearing  up- 
on the  creation  and  government  of  munic- 
ipalities, Including  section  1  of  article  11, 
must  be  construed  together.  la  considering 
the  effect  of  section  2,  art  11,  it  is  there 
said:  "But  this  section  and  the  language 
used  in  it  should  not  be  construed  alone.  It 
is  a  part  of  the  initiative  and  referendum 
scheme  first  Inaugurated  by  the  amendment 
of  1902,  and  subsequently  enlarged  and  ex- 
tended by  the  amendments  of  1906.  All 
these  amendments,  so  far  as  they  refer  to 
the  same  subject-matter,  should  be  read  to- 
gether, and  be  so  Interpreted  as  to  carry  out 
the  purpose  of  the  people  in  adopting  them, 
regardless  of  the  technical  construction  of 
some  of  the  language  used."  Since  the  above 
Is  the  rule  regarding  the  various  amend- 
ments taken  as  a  whole,  much  stronger  must 
be  the  reason  for  reading  and  construing  to- 
gether all  the  sentences  in  the  one  section, 
from  which  it  is  obvious  that  the  only  re- 
striction placed  upon  the  Legislature  by  sec- 
tion 2  pertains  to  the  passage  of  special  laws 
affecting  municipalities.  These  agencies  of 
the  state  are  thereby  enabled  to  enact  such 
local  measures,  to  revise  existing  local  laws, 
and  to  exercise  their  powers  affecting  them, 
and  thus  carry  out  their  general  scope  and 
purpose,  80  long  as  they  are  not  inconsistent 
with  the  Constitution  of  the  state,  or  of  the 
United  States,  and  are  in  harmony  with  all 
the  special  laws  and  general  laws  of  the 
state  constitutionally  enacted.  Straw  v.  Har- 
ris, 54  Or.  424,  443,  103  Pac.  777.  The  lan- 
guage following  the  above  excerpt  from  page 
587  of  52  Or.,  98  Pac.  145,  of  the  opinion  In 
Farrell  v.  Port  of  Portland,  concerning  the 
limitations  placed  by  the  amendment  upon 
the  Legislature,  must  be  interpreted  in  the 
light  of  the  questions  there  under  considera- 
tion, from  which  it  Is  manifest  reference  was 
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had  only  to  special  laws  affecting  municipal- 
ities. Tbe  ao-termed  "general  iuitlatlre  and 
referendum  scheme,"  there  alluded  to,  and 
whether  it  Is  in  violation  of  this  provision  of 
the  federal  Constitution,  is  fully  considered 
and  determined  adversely  to  petitioner's  con- 
tention in  Kadderly  v.  Portland,  44  Or.  118, 
74  Pac.  710,  75  Pac.  222,  and  State  v.  Pacific 
States  Tel.  &  Tel.  Co.,  53  Or.  163,  99  Pac. 
427,  and  there  held  to  be  not  In  conflict  or 
Inconsistent  therewith.  Other  cases  implied- 
ly if  not  expressly  sustaining  this  position 
are:  Farrell  v.  Port  of  Portland,  52  Or.  582, 
98  Pac.  143;  Straw  v.  Harris,  54  Or.  424,  103 
Pac  777;  Haines  v.  City  of  Forest  Grove, 
64  Or.  443,  103  Paa  773;  State  v.  Lang- 
worthy.  104  Pac.  424. 

The  question,  however,  as  to  whether  the 
people  may,  by  constitutional  amendment,  re- 
serve to  themselves  the  right  to  enact  any 
law  to  the  exclusion  of  the  Legislature,  and, 
by  such  method,  delegate  to  municipalities 
powers  not  subject  to  abridgment,  change, 
limitation,  or  recall  by  special  acts  of  the 
legislative  assembly,  was  not  directly  in- 
volved in  any  of  the  cases  above  cited.  It 
would  seem,  however,  that  the  views  and  con- 
clusions reached  In  tbe  decisions  named  nec- 
essarily dispose  of  this  feature,  but  since 
counsel  for  petitioner  insists  that  such  dis- 
posal has  not  been  made,  and  presents  his 
contention  in  good  faith,  we  will,  at  the  pos- 
sible expense  of  repetition  of  views  announc- 
ed in  the  above  cases,  consider  tbe  points 
thus  presented.  To  begin,  article  4,  §  4, 
Const.  U.  S.,  reads:  "Tbe  United  States  shall 
guarantee  to  every  state  in  this  Union  a  re- 
publican form  of  government,  and  shall  pro- 
tect each  of  them  against  invasion ;  and  on 
application  of  the  Legislature,  or  of  the  ex- 
ecutive (when  tbe  Legislature  cannot  be  con- 
vened), against  domestic  violence."  In  Lu- 
ther V.  Borden,  7  How.  1,  48,  12  L.  Ed.  581, 
the  court  observes:  "Moreover,  the  Constitu- 
tion of  the  United  States,  as  far  as  it  has 
provided  for  an  emergency  of  this  kind,  and 
authorized  tbe  general  government  to  inter- 
fere in  thQ  domestic  concerns  of  a  state,  has 
treated  the  subject  as  political  in  its  nature, 
and  placed  the  power  in  the  bands  of  that 
department  Tlie  fourth  section  of  the 
fourth  article  of  the  Constitution  of  the  Unit- 
ed States  provides  that  tbe  United  States 
shall  guarantee  to  every  state  in  the  Union 
a  republican  form  of  government,  and  shall 
protect  each  of  them  against  invasion;  and 
on  the  application  of  the  Legislature  or  of 
the  executive  (when  tbe  Legislature  cannot 
be  convened)  against  domestic  violence.  Un- 
der this  article  of  the  Constitution,  it  rests 
with  Congress  to  decide  what  government 
Is  tbe  established  one  in  a  state.  For  as  tbe 
United  States  guarantee  to  each  state  a  re- 
publican government.  Congress  must  neces- 
sarily decide  what  government  is  established 
in  the  state  before  it  can  determine  whether 
it  Is  republican  or  not    And  when  tbe  sen- 


ators and  representatives  of  a  state  ore  ad- 
mitted Into  the  councils  of  the  Union,  the  au- 
thority of  the  government  under  which  they 
are  appointed,  as  well  as  its  republican  char- 
acter, is  recognized  by  the  proper  constitu- 
tional authority.  And  its  decision  is  binding 
on  every  other  department  of  the  govern- 
ment and  could  not  be  questioned  In  a  Judi- 
cial tribunal."  See,  also,  Cktoley,  Const  Lim. 
(6th  Ed.)  pp.  42,  45 ;  Texas  v.  White,  7  WalL 
700,  730.  19  L.  Ed.  227 ;  Taylor  v.  Beckham, 
178  U.  S.  648,  20  Sup.  Ct  800,  1009,  44  L. 
Ed.  1187,  and  6  Mich.  Law  Review,  304, 
where  authorities  sustaining  the  above  view 
are  collated.  We  have  an  illustration  of  the 
principles  announced  in  Luther  v.  -Borden 
in  the  admission  of  Oklahoma  as  a  state. 
Before  Its  statehood  was  recognized,  Okla- 
homa had  adopted,  as  a  part  of  its  Constitu- 
tion, the  Initiative  and  referendum  lawmak- 
ing system,  patterned  after  tbe  Oregon  plan, 
regardless  of  which  its  s^iators  and  repre-, 
sentatlves  were  "admitted  into  the  councils 
of  the  Union,"  and  "the  authority  of  the 
government  under  which  they  were  appoint- 
ed, as  well  as  its  republican  character.  Is 
recognized  by  the  proper  constitutional  au- 
thority," thus  determining  that  state,  with 
Its  comparatively  new  legislative  system,  to 
ue  republican  in  form.  This  recent  historical 
precedent  should  in  itself  be  adequate  to  set 
at  rest  the  temporarily  mooted  question  In 
hand. 

This  court  however,  has  heretofore  taken 
jurisdiction  of  cases  of  this  character  (Kad- 
derly V.  Portland,  44  Or.  118,  74  Pac.  710, 
75  Pac.  222;  State  v.  Cochrane,  105  Pac. 
884),  and,  owing  to  the  Importance  of  the 
points  presented,  we  will  proceed  to  a  con- 
sideration thereof.  To  ascertain  whether 
taking  from  the  Legislature  and  delegating 
to  the  municipalities,  or  to  the  localities  af- 
fected, local  self-government,  or  a  right  to 
enact  maintain,  and  alter  their  charters  as 
the  Legislature  formerly  did,  and  whether 
the  taking  from  tbe  Legislature  tbe  right  to 
make  special  laws  upon  tbe  subject  violates 
this  provision  of  tbe  national  Constitution, 
makes  It  important  that  we  first  ascertain 
what  is  meant  by  a  republican  form  of  gov- 
ernment It  is  an  expression  which  all  as- 
sume to  understand,  yet  Judging  from  the 
many  unsuccessful  attempts  of  eminent 
statesmen  and  writers  to  give  it  a  clear 
meaning,  it  would  seem  the  phrase  is  not  sus- 
ceptible to  being  given  a  precise  definition. 
Especially  is  this  true  when  sought  to  be 
applied  to  the  Constitution  of  different  states, 
concerning  which  Mr.  James  Madison,  a 
member  of  the  Constitutional  Convention, 
said:  "  •  •  •  If  we  resort  for  a  criterion 
to  the  different  principles  on  which  different 
forms  of  government  are  established,  we  may 
define  a  republic  to  be,  or  may  at  least  be- 
stow that  name  on,  a  government  which  de- 
rives all  Its  powers  directly  or  indirectly 
from  the  great  body  of  the  people^  and  Is 
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administered  by  persons  holding  tbetr  ofBces 
daring  pleasure  for  &  limited  period  or  dur- 
ing good  behavior.  It  is  essential  to  such 
goTemment  that  it  be  derived  from  the  great 
body  of  society,  and  not  from  any  Inconsid- 
erable portion  or  a  favored  class  of  it. 
•  »  •  •>  Th*  Federalist  (Hamilton  Ed.)  pa- 
per 39,  p.  301.  Another  and  more  pointed 
definition  appears  in  Chlsbolm  v.  Georgia,  2 
DalL  419,  457,  1  L.  Ed.  440,  by  Mr.  Justice 
Wilson,  a  member  of  the  Constitutional  C!on- 
Teutlon,  who,  but  a  short  time  after  the  adop- 
tion of  the  federal  ConstituQon,  in  adverting 
to  what  is  meant  by  a  republican-  form  of 
government,  remarlced:  "As  a  citizen,  I  know 
tbe  government  of  that  state  (Georgia)  to  be 
republican,  and  my  short  definition  of  such 
a  government — one  constructed  on  this  prin- 
ciple, that  the  suiireme  power  resides  In  the 
body  of  the  people."  From  which  It  follows 
that  the  converse  must  be  true;  that  Is  to 
aay,  any  government  In  which  the  supreme 
power  does  not  reside  with  the  i)eople  is  not 
republican  In  form.  See,  also,  Mr.  Justice 
Wilson's  remarks  to  the  same  effect,  reported 
In  B  EIllott'B  Debates,  160. 

Measured  in  the  light  of  the  above,  it  la 
difficult  to  conceive  of  any  system  of  law- 
making coming  nearer  to  the  great  body  of 
the  people  of  the  entire  state,  or  by  those 
comprising  the  various  munldpalitleB,  than 
that  now  in  use  here,  and,  being  so,  we  are 
at  a  loss  to  understand  how  the  adoption 
and  use  of  this  system  can  be  held  a  depar- 
ture from  a  republican  form  of  government 
It  was  to  escape  the  oppression  resulting 
from  governments  controlled  by  tbe  select 
few,  80  often  ruling  under  the  assumption 
that  "might  makes  right,"  that  gave  birth 
to  republics.  Monarchial  rulers  refuse  to 
recognize  their  accountability  to  tbe  people 
governed  by  them.  In  a  republic  tbe  con- 
verse Is  tbe  rule.  The  tenure  of  office  may 
be  for  a  short  or  a  long  period,  or  even  for 
life,  yet  those  in  office  are  at  all  times  an- 
swerable, either  directly  or  indirectly,  to  the 
people,  and  In  proportion  to  their  responsi- 
bility to  those  for  whom  they  may  be  the 
public,  agents,  and  the  nearer  the  power  to 
enact  laws  and  control  public  servants  Her 
with  the  great  body  of  the  people,  the  more 
nearly  does  a  government' take  unto  Itself  the 
form  of  a  republic — not  in  name  alone,  but 
in  fact.  From  this  It  follows  that  each  re- 
public may  differ  In  Its  political  system  or  in 
the  political  machinery  by  which  it  moves, 
bat,  so  long  tis  the  ultimate  control  of  Its 
officials  and  affairs  of  state  remain  in  its 
citizens,  it  will  in  the  eye  of  all  republics 
be  recognized  as  a  government  of  that  class. 
Of  this  we  have  many  examples  in  Central 
and  South  America.  It  becomes  then  a  mat- 
ter of  degree,  and  the  fear  manifested  by  tbe 
briefs  filed  In  this  case  would  seem  to  in- 
dicate, not  that  we  are  drifting  from  the 
secure  moorings  of  a  republic,  but  that  our 
•tat«^  by  the  direct  system  of  legislation  com- 


plained of,  Is  becoming  too  democratic — ad- 
vancing too  rapidly  towards  a  republic  pure 
in  form.  This,  it  is  true,  counsel  for  peti- 
tioner does  not  concede,  but  under  any  Inter- 
pretation of  which  the  term  Is  capable,  or 
from  aay  view  thus  far  found  expressed  in 
the  writings  of  the  prominent  statesmen  who 
were  members  of  the  Constitutional  Conven- 
tion, or  who  figured  in  the  early  upbuilding 
of  the  nation,  it  follows  that  tbe  system  here 
assailed  brings  us  nearer  to  a  state  repub- 
lican in  form  than  before  Its  adoption.  Mr. 
Thomas  JeflFerson,  In  1816,  when  discussing 
tbe  term  republic,  defined  and  Illustrated  his 
view  thereof  as  follows:  "Indeed,  it  must  be 
acknowledged  that  the  term  'republic'  is  of 
very  vague  application  In  every  language. 
Witness  the  self-styled  republics  of  Holland, 
Switzerland,  Genoa,  Venice,  Poland.  Were 
I  to  assign  to  this  term  a  precise  and  definite 
idea,  I  would  say,  purely  and  simply,  it 
means  a  government  by  Its  citizens  in  mass, 
acting  directly  and  not  personally,  accord- 
ing to  rules  established  by  the  majority,  and 
that  every  other  government  is  more  or  less 
republican,  in  proportion  as  It  has  in  its  com- 
position more  or  leas  of  this  Ingredient  of 
the  direct  action  of  the  citizens."  Writings 
of  Thomas  Jefferson,  vol.  15,  p.  19.  It  is 
well  known  that  at  the  time  of  the  .adoption 
of  the  federal  Constitution  there  existed  In 
some  of  the  Atlantic  states  a  system  of  local 
government,  known  as  "New  E^ngland  towns," 
In  which  the  people  had  tbe  right  to  legis- 
late upon  various  matters,  the  masses  as- 
sembling at  stated  periods  for  that  purpose, 
all  of  which  was  within  the  knowledge  of 
those  composing  the  Constitutional  .Conven- 
tion. After  observing  that  a  true  republic, 
under  his  definition,  would  necessarily  be  re- 
strained to  narrow  limits,  such  as  in  a  New 
England  township,  and  that  the  next  step  in 
use  at  that  time  was  through  the  representa- 
tive system,  Mr.  Jefferson  pointed  out  that 
the  further  the  officials  of  state  or  nation  are 
separated  from  the  masses  proportionately 
less  does  such  state  or  government  retain  the 
elements  of  a  republic,  and  on  page  23  con- 
cludes: "On  this  view  of  the  import  of  the 
term  'republic,'  Instead  of  saying,  as  has  been 
said,  that  it  may  mean  anything  or  nothing, 
we  may  say  with  truth  and  meaning  that 
governments  are  more  or  less  republican,  as 
they  have  more  or  less  of  the  element  of 
popular  election  and  control  in  their  com- 
position; and  believing,  as  I  do,  that  tbe 
mass  of  citizens  is  the  safest  depository  of 
their  own  rights  and  especially,  that  tbe 
evils  flowing  from  tbe  duperies  of  the  people, 
are  less  injurious  than  those  from  the  ego- 
ism of  their  agents,  I  am  a  friend  to  that 
composition  of  government  which  has  in  It 
the  most  of  this  ingredient."  The  observa- 
tions quoted  are  in  full  accord  with  tbe  re- 
corded views  of  all  the  writers  and  states- 
men of  that  time,  when  the  intention  of  the 
framers  of  our  national   Constitution   was 
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fully  understood,  in  the  light  of  which  it 
seems  Inconceivable  that  a  state,  merely  be- 
cause it  may  evolve  a  system  by  which  its 
citizens  become  a  branch  of  its  legislative 
department,  co-ordinate  with  their  represen- 
tatives in  the  Legislature,  loses  caste  as  a 
republic.  The  extent  to  which  a  Legislature 
of  any  state  may  enact  laws  Is,  and  always 
has  been,  one  of  degree,  depending  upon  the 
limitations  prescribed  by  its  Constitution; 
some  Constitutions  having  few  and  others 
many  limitations.  But  in  all  states,  what- 
ever may  be  the  restriction  placed  upon  their 
representatives,  the  people,  either  by  consti- 
tutional amendment  or  by  convention  called 
for  that  purpose,  have  bad,  and  have,  the 
power  to  directly  legislate,  and  .to  change  all 
or  any  laws  so  far  as  deemed  proper — ^limit- 
ed only  by  clear  inhibitions  of  the  national 
Constitution.  Cooley,  Const.  Lim.  (6th  Ed.) 
44. 

An  examination  of  our  state  Constitution, 
as  first  adopted,  discloses  many  restrictions 
ujion  the  lawmaking  department,  among 
which  is  a  provision  to  the  effect  tliat  no 
amendment  thereto  should  be  submitted  to 
the  people  for  ratification  until  after  It  pass- 
ed two  successive  sessions  of  the  Legislature. 
In  course  of  time,  an  amendment  under  this 
provision-  was  legally  submitted  and  adopted 
by  a  majority  vote  of  the  people,  toy  which 
the  people  reserved  the  right  to  cliange  the 
ConBtltutlon  or  any  part  thereof  without 
awaiting  this  legislative  formality,  the  va- 
lidity of  which  is  not  open  to  doubt  Is  it 
not  possible,  indeed,  Is  it  not  practicable, 
then,  for  the  people  further  to  restrict  the 
power  of  their  representatives  to  legislate 
upon  matters  of  public  interest,  and  in  so 
doing  are  they  not,  and  even  under  the  old 
system  were  they  not,  directly  legislating? 
This  system  of  direct  legislation  has  been  in 
common  use  throughout  thp  various  state 
governments  since  their  inception,  but  until 
the  adoption  of  the  initiative  and  referendum 
amendments  no  one  was  heard  to  assert  that 
an  amendment  to  the  Constitution  of  a  state 
merely  because  of  depriving  the  Legislature 
of  some  lawmaking  power  or  powers  held 
by  it  at  the  adoption  of  the  national  Consti- 
tution was  void  on  the  grounds  of  being  in- 
consistent with  a  republican  form  of  govern- 
ment. The  absurdity  of  such  a  contention, 
if  made,  would  at  once  be  obvious.  But, 
viewed  from  any  standpoint,  such  is  the  log- 
ical sequence  of  appellant's  contention  to  the 
effect,  that  because  the  people  have,  by  con- 
stitutional amendment,  reserved  the  exclu- 
sive right  to  enact  special  larvs  concerning 
municipalities,  and  by  constitutional  amend- 
ment have  delegated  to  municipal  corpora- 
tions the  right  to  exercise  such  powers  as 
before  were  only  within  the  province  of  their 
representatives,  through  the  Legislature,  to 
delegate,  violates  the  provision  of  the  fed- 
eral Constitution,  guaranteeing  to  our  state 
E  republican  form  of  government.  In  other 
words,  it  Is  argued  that  the  right  of  the  city 


of  Portland  to  legislate  upon  matters  of  mu- 
nicipal concern,  to  provide  for  the  exercise 
of  its  right  of  eminent  domain,  to  build 
bridges,  etc.,  would  be  in  harmony. with  the 
above  provision  of  the  federal  Constitution, 
if  delegated  by  the  people  through  their  rep- 
resentatives, but  not  so  if  done  directly  by 
them  through  the  initiative^  In  brief,  the  ef- 
fect of  this  argument  Is  that  the  people  may 
legally  do  indirectly  by  the  mere  enactment 
of  a  law  what  they  cannot  do  directly  by 
constitutional  amendment.  The  statement  of 
this  contention  should  be  sufficient  for  its  an- 
swer. 

We  held  In  Straw  v.  Harris,  54  Or.  424,. 
103  Pac.  777,  that  a  state  could  not  by  amend- 
ment of  its  fundamental  laws  or  otherwise, 
except  in  the  manner  provided  in  section  3^ 
art  4,  Const  U.  S.,  delegate  to  any  munic- 
ipality or  subdivision  of  the  state  preroga- 
tives not  subject  to  recall,  that  so  to  do 
would,  in  effect  be  the  creation  of  a  state 
within  a  state,  and  that  so  long  as  the  Leg- 
islature is  not  precluded  by  the  Constitu- 
tion from  enacting  general  laws  affecting 
them,  it  may  by  that  method  amend,  modify,, 
or  even  abolish  municipal  corporations,  and 
that  even  should  this  i>ower  be  removed 
from  the  Legislature  there  must  remain  with 
the  people  a  right  to  do  so,  if  not  by  enact- 
ing a  law  to  that  effect  then  by  the  former 
system  of  direct  legislation,  consisting  in 
the  adoption  of  amendments  to  the  Constitu- 
tion, known  as  the  fundamental'  laws  of  the 
state,  and  that  this  right  of  state  govern- 
ment to  retain  control  of  these  agencies  and 
departmetata  of  state  cannot  be  surrendered,^ 
but  must  always  remain  somewhere  within 
the  reach  of  that  source  of  all  power — the 
people.  We  held,  and  still  bold,  to  this  view, 
not  on  the  ground  that  to  hold  otherwise- 
would  be  destructive  of  a  republican  form 
of  government  but  because  to  do  so  would 
in  effect  permit  a  state  within  a  state  and 
accordingly  violate  section  3,  art.  4,  of  the- 
federal  Constitution,  the  first  paragraph  of 
which  reads':  "New  states  may  be  admitted 
by  the  Congress  into  this  Union;  but  no  new 
state  shall  be  formed  or  erected  within  the- 
jurlsdlctlon  of  any  other  state;  nor  any  state 
be  formed  by  the  Junction  of  two  or  more 
states,  or  parts  of  states,  without  the  con- 
sent of  the  Legislatures  of  the  states  con- 
cerned, as  well  as  of  the  Congress."  Sup- 
pose onr  lawmaking  department  should  pass- 
an  ex  post  facto  act  or  a  bill  of  attainder,, 
such  purported  laws  would  be  void,  not  be- 
cause of  being  subversive  of  a  republican 
form  of  government  but  by  reason  of  some- 
express  inhibition  against  legislation  of  that 
character  contained  in  another  section  of  the 
federal  Constitution.  If  the  national  Con- 
stitution permitted  or  provided  for  the  crea- 
tion of  a  state  within  a  state,  could  it  be 
said  that  by  reason  thereof  the  state  thus 
created  would  be  unrepubllcan  in  form? 
Under  section  3  of  article  4,  above  quoted, 
states  may  be  divided  and  new  ones  created. 
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the  limitation  being  thai  no  state  shall  be 
created  within  a  state,  but  the  creation  of 
new  states  under  that  section  has  never  been 
considered  an  nnrepublican  step.  Should 
onr  state  attempt  to  surrender  its  powers  to 
an  executive  for  life,  ■  with  the  provision 
that  upon  his  death  his  authority  stiould 
pass  by  entailed  inheritance  to  bis  son  or 
other  relative,  and  at  the  same  time,  by 
constitutional  change  or  otherwise,  further 
surrender  any  right  to  alter  the  system,  ex- 
cept with  the  consent  of  such  executive,  It 
would  lose  its  republican  form,  and  in  effect 
become  a  local  monarchy  within  the  Union, 
thereby  furnishing  an  example  of  a  violation 
of  section  4,  art.  4,  of  the  federal  Constitu- 
tion. But,  so  long  as  the  people  retain  the 
power  within  themselves  to  conduct  and 
manage  the  affairs  of  state — either  directly 
or  indirectly — a  republican  form  of  govern- 
ment is  maintained,  and  comes  within  the 
provision  of  the  federal  Constitution  guaran- 
teeing the  same,  being  circumscribed  in  Its 
powers  only  by  the  provisions  of  such  Con- 
stitution. The  effect  of  petitioner's  conten- 
tion is  that  any  attempt  on  the  part  of  the 
state  to  enact  and  enforce  a  law  which  may 
be  In  conflict  with  any  provision  of  the  na- 
tional Constitution  Is  not  void  because  in 
conflict  or  inconsistent  with  the  special  pro- 
vision violated,  but  because  It  deprives  the 
state  of  its  republican  form  of  government, 
and  this  eeems  to  be  the  character  of  rea- 
soning adopted  by  the  majority  in  People  v. 
.Tohnson,  34  Colo.  143,  to  which  we  are  cited 
as  sustaining  petitioner's  view.  In  that  case 
the  question  was  whether  the  consolidation 
of  the  city  and  county  of  Denver,  the  boun- 
daries of  which  'were  made  coterminous, 
abolished  the  city  government,  as  distin- 
guished from  county  government,  thereby 
giving  to  such  organization  home  rule  to  the 
extent  of  permitting  it  to  do  as  the  constitu- 
tional amendment  of  1902  provided  might  be 
done — engct  all  local  laws,  and  elect  such 
officers  at  such  times  as  deemed  advisable, 
concerning  which  it  was  held  by  the  ma- 
jority that  the  city  and  county  governments, 
although  covering  the  same  territory,  re- 
mained separate  and  distinct,  requiring  dif- 
ferent officers  to  be  selected  for  each,  and 
In  a  different  manner,  as  before  the  change. 
The  reason  for  the  conclusion  appears  to  be 
on  account  of  other  provisions  in  the  Con- 
stitution of  Colorado,  the  majority  not  recog- 
nizing the  rule  invoked  without  exception  In 
all  other  jurisdictions.  Including  ours,  that 
Constitutions  with  amendments  must  be  con- 
strued as  a  whole,  and  that  when  two  con- 
structions are  possible,  one  of  which  takes 
away  the  meaning  of  a  section,  and  another 
giving  effect  to  all  the  provisions,  the  latter 
must  prevail.  State  v.  Cochrane,  105  Pac. 
884;  Farrell  v.  Port  of  Portland,  52  Or.  582, 
9S  Pac.  145.  In  an  able  and  exhaustive  dis- 
!<entlng  opinion  in  that  case  by  Mr.  Justice 
Steele,  concurred  In  by  Mr.  Justice  Gunter, 
It  Is  made  clear  that  a  federal  question  (such 


as  here  presented)  was  not  Involved;  that  the 
1902  amendment  of  Colorado's  Constitution 
was  not  Inconsistent  with  section  4,  art.  4,  of 
the  federal  Constitution.  After  demonstrat- 
ing that  the  conclusion  announced  by  the 
majority  "overlooks  the  fundamental  rule 
in  the  construction  of  Constitutions  and  stat- 
utes that  a  special  provision  contr(>ls  the 
general  one  and  that  both  may  stand 
•  •  •  "  (People  ex  rel.  Atty.  Gen.  v.  John- 
son, 34  Colo.  188,  193, 86  Pac.  233,  249),  at  the 
close  of  his  opinion  (page  193)  It  Is  observed: 
"Wherever  the  question  has  been  presented, 
the  courts  have  given  effect  to  the  wishes  of 
the  people  and  sustained  the  power  to  es- 
tablish the  form  of  government  here  provid- 
ed as  not  being  in  violation  of  the  federal 
Constitution,  and  not  In  excess  of  the  pow-  ,. 
ers  of  the  people  to  so  provide  In  their  or- 
ganic law.  And  It  Is  to  be  regretted  that 
this  court  felt  in  duty  bound  to  undo  the 
work  of  the  charter  convention  and  to  deny 
the  people  of  this  city  and  county  the  right 
to  provide  for  a  simple  and  economical  plan 
of  government  as  directed  by  the  Constitu- 
tion." Our  holding  Is  that  the  state  may, 
by  constitutional  provisions,  directly  dele- 
gate to  municipalities  any  powers  which  It, 
through  the  Legislature,  could  formerly  have 
granted  Indirectly.  All  the  prerogatives  at- 
tempted to  be  exercised  by  Portland  in  the 
construction  of  the  Broadway  bridge  for- 
merly could  have  been  granted  by  the  Legis- 
lature, and  tie  power  to  provide  therefor, 
having  been  delegated  to  the  city  by  amend- 
ment to  our  organic  laws.  Is  valid,  and  the 
right  to  exercise  such  powers  will  continue 
until  such  time  as  changed  by  general  enact- 
ments of  the  lawmaking  department  of  our 
state,  provision  for  which  may  be  made  by 
the  Legislature  by  general  laws,  applying 
alike  to  all  mimlcipalltles  of  that  class,  or 
by  the  people  through  the  initiative,  by  the 
enactment  of  either  general  or  special  laws 
on  the  subject.  Cooley,  Const  Llm.  (6th  Ed.) 
41.  45;  Hopkins  v.  Duluth,  81  Minn.  189,  83 
N.  W.  536;  In  re  Pfahler,  150  Cal.  71,  88 
Pac.  270,  11  L.  R.  A.  (N.  S.)  1092;  Ex  parte 
Wagner,  21  Okl.  33,  95  Pac.  435;  State  v. 
Field,  99  Mo.  352,  12  S.  W.  8(^;  Kansas  v.  . 
Marsh,  140  Mo.  458,  41  S.  W.  943;  Kadderly 
V.  Portland,  44  Or.  118,  74  Pac.  710,  75  Pac. 
222;  State  v.  Pacific  States  Tel.  &  Tel.  Co., 
53  Or.  163,  99  Pac.  427;  Straw  v.  Harris,  54 
Or.  424.  103  "Pac.  777;  City  of  McMlnnvlUe 
V.  Hownestlne,  109  Pac.  81. 

In  a  public  address  prepared  by  Hon.  Fred- 
erick V.  Holman,  attached  to  and  filed  as  an 
appendix  to  petitioner's  brief.  It  is  argued 
that  our  previous  holding  In  Hall  v.  Dunn, 
52  Or.  475,  97  Pac.  811,  25  L.  R.  A.  (N.  S.) 
193,  and  Straw  v.  Harris,  54  Or.  424,  103 
Pac.  777,  to  the  effect  that  we  have  but  one 
lawmaking  department,  composed  of  two  sep- 
arate and  distinct  lawmaking  bodies — (1) 
The  people,  acting  directly  through  the  inl- 
tiatlvef  and  (2)  the  people  acting  Indirectly 
through  the  L^lslature — either  of  which  in  , 
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a  manner  provided  by  law  may  undo  the 
work  of  the  other,  and  necessarily  must  lead 
to  disasterous  resalts,  eta,  In  that  an  act 
passed  by  the  first  may  Immediately  on  the 
convening  of  the  lieglslature  be  repealed,  and 
one  enacted  by  the  legislative  assembly  may 
also  be  rescinded  through  either  the  Initia- 
tive or  the  referendum.  But  that  objection 
applies  only  to  the  question  of  expediency, 
with  regard  to  which  the  lawmakers,  and 
not  the  courts,  are  concerned.  It  might  not 
be  Inappropriate,  however,  to  observe  that 
the  same  objection  may  with  equal  force 
apply  to  all  legislative  bodies.  Our  Legisla- 
ture to  convene  next  week  can.  If  it  so  choos- 
es, repeal  all  the  laws  (not  Included  In  con- 
stitutional amendments)  enacted  at  the  re- 
cent November  election,  and  also  undo  the 
work  of  the  last  legislative  assembly.  Again, 
two  years  later  or  earlier  a  special  session  of 
the  Legislature  might  be  called,  and  enact 
many  laws,  and  the  day  following  its  ad- 
journment the  newly  elected  Legislature 
could  be  convened  and  repeal  all  the  laws 
going  Into  effect  the  preceding  day.  The  same 
may  also  be  said  of  Congress,  but  this  Is  sel- 
dom, if  ever,  urged  as  an  argument  against  a 
representative  system,  or  alluded  to  as  indi- 
cating that  our  government  is  becoming  nn- 
republican  In  form.  In  the  appendix  mention- 
ed, it  Is  observed  that  under  our  system,  as  in- 
terpreted by  this  court,  we  have  four  legisla- 
tive bodies  In  place  of  two:  (1)  The  Legisla- 
ture; (2)  the  people  of  the  w)^ole  state;  (3) 
the  people  of  a  municipality;  (4)  ^the  common 
council  or  commlssionera  This  suggestion, 
however,  overlooks  the  fact  that  in  the  above- 
cited  cases  advertence  was  made  only  to  le- 
gal departments  of  the  state,  and  not  to  mu- 
nicipal or  other  minor  and  quasi  legislative 
bodies.  The  fallacy  of  this  Illustration  (like 
many  others  to  which  our  attention  Is  di- 
rected, and  which  will  not  be  speciflcally  dis- 
cussed) is  obvious.  The  observation  to  the 
effect  that  under  the  interpretation  given  by 
this  court  to  the  charter  amendments  cities 
may  Invade  the  domain  of  state  legislation  to 
the  extent,  If  desired,  of  condemning  state 
property  (such  as  capitol  buildings,  etc.),  has 
no  Justification,  either  in  the  language  of  the 
charter  amendments,  or  In  anything  said  In 
any  opinion  of  this  court  In  interpreting 
such  amendments.  Many  of  the  statements 
In  our  former  opinions  bearing  upon  points 
here  presented  are  adverted  to  as  dictum, 
and  like  contention  is  also  made  respecting 
our  holding  In  the  case  at  hand,  to  the  effect 
that  it  is  unnecessary  to  obtain  the  consent 
of  the  Port  of  Portland  before  the  bridge  in 
question  may  be  constructed.  The  points  de- 
cided, determining  the  status  of  the  Port  of 
Portland  in  the  matter,  were  all  forcibly  pre- 
sented in  the  briefs  and  at  the  oral  (argu- 
ment, and  the  effect  of  .the  conclusion  reach- 
ed by  this  court  was  that,  taking  either  horn 
of  the  dilemma,  appellant's  position  is  unten- 


able. It  cannot,  therefore,  be  said  that  our 
views  upon  either  point  are  dicta,  and  the 
same  may  be  remarked  of  much,  if  not  all, 
of  the  numerous  like  references  to  previous 
adjudications  by  this  court  (as  in  Straw  v. 
Uarrla  and  other  cases)  in  which  the  views 
alluded  to  as  dicta  bold  adversely  to  the 
wishes  and  contention  of  the  writers  of  peti- 
tioner's brief,  and  the  appendix  thereto.  On 
what  is  dicta  and  the  effect  thereof  see  Kir- 
by  V.  Boyette,  118  N.  C.  244,  254,  24  S.  E.  18; 
Buchner  v.  C,  M.  &  N.  W.  Ry.  Co.,  60  Wis. 
264,  19  X.  W.  56;  Kane  v.  McCown,  55  Mo. 
181;  Ocean  Beach  Ass'n  ▼.  Brinley,  34  N.  J. 
Eq.  438;  26  Am.  &  Eng.  Ency.  L.,  105,  171; 
Florida  Cent  Ry.  Co.  v.  Schutte,  103  U.  a 
118,  143,  26  U  Ed.  327.  The  terms  "obiter 
dicta,"  "dictum,"  etc.,  like  the  phrase  "tech- 
nicalities of  the  law,"  are  too  often  Invoked 
by  counsel  to  express  disapprobation  of  some 
proposition  of  law  militating  against  their 
contention. 

Numerous  other  points  are  presented  upon 
which  the  views  of  this  court  are  requested. 
Some  of  them,  however,  were  disposed  of  in 
our  former  opinions  herein,  to  which  we 
still  adhere,  and  those  remaining,  even  though 
not  speciflcally  adverted  to,  are  Included  in 
the  above  considerations. 

The  petition  for  rehearing  is  denied. 


(E7  Or.  432) 

WHITTIBR  T.  WOODS,  Jnstice  of  the  Peace, 

et  at 

(Supreme  Coart  of  Oregon.    Dec.  27,  1910.) 

1.  Justices  or  tuk  f^AOC  (f  84*)  — Appkab* 

ANCE — GENBBAI.    OB    SPKCIAI.. 

Tboufb,  in  an  action  before  a  justice  of  the 
peace,  deKodant's  motion  to  quash  service  of 
the  summons,  alleged,  among  other  grounds, 
that  the  original  complaint  was  not  slgn<>d,  and 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  the  motion  did  not 
constitute  a  general  appearance,  where  the  only 
relief  asked  in  the  motion  was  to  quash  the 
service  of  summons. 

[Ed.   Note.— For  other  cases,  see  Jtastices  of 
the  Peace,  Ont.  Dig.  {  26C ;   Dec.  Dig.  §  84.*] 

2.  Process  (|  158*)  —  Motion  —  Motion  to 
Quash— Scope. 

In  a  motion  to  quash  service  of  process, 
the  defendant  cannot  question  the  sufficiency  of 
the  complaint 

[Ed.  Note.— For  other  cases,  see  Process,  Dec. 
Dig.  S  158.*] 

3.  Justices  of  tub  Peace  (|  71*)— Pbocedube 
IN  Civil  Cases— Pboceedinos  Pbeliminabt 
to  Trial. 

Prior  to  judgment  the  plaintiff  in  a  jus- 
tice's court  must  take  notice  of  all  pleadings 
filed ;  but,  if  the  case  is  called  during  the  ab- 
sence of  counsel,  counsel  are  entitled  to  no- 
tice, for  they  are  not  erpected  to  continuous- 
ly sit  in  a  court  which  is  always  open. 

[Ed.   Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  {  71.*] 

4.  Justices  of  the  Peace  (?  84*)  —  Objec- 
tions to  Jurisdiction- Motion  to  Quash 
—Motion  to  Amend. 

Where  a  plaintiff  asks  leave  of  the  justice 
for  the  constable  to  amend  his  return  of  serv- 
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ice.  It  is  a  confession  of  a  motion  to  qnasb  such 
return,  and  therefore  a  defendant  is  not  sub- 
ject to  the  inrisdiction  of  the  'court  by  an  ap- 
pearance in  such  motion. 

(Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  S§  20&-278 ;  Dec.  Dig.  { 
84.»] 

5.  JcrsnCES  op  the  Peace  ({  82*)— Sebvicb— 
Delivebt  at  Residence  —  Rbtubn—Suffi- 
ciE  NCT— Statute. 

B.  &  C.  Comp.  i  55,  providing  that  sum- 
mons and  complaint  sliall  be  delivered  to  the 
defendant  personallj  or,  if  he  be  not  found,  to 
some  person  of  the  family,  beini^  in  derogation- 
of  the  common  law,  is  to  be  strictly  construed 
and  only  resorted  to  when  the  defendant  can- 
not be  found.  And  hence  a  constalrfe's  return 
of  process  issued  by  a  justice  of  the  peace,  re- 
citing: "I  could  not  find  said  defendant  on  the 
day  said  summons  was  delivered  to  me" — was 
insofficient,  as  it  does  not  appear  that  defend- 
ant was  witliont  the  county  or  could  not  be 
found  by  proper  diligence. 

[EJd,  Note.— For  other  oases,  see  Justices  of 
the  Peace,  Cent  Dig.  fi  262.  263 ;  Dec.  Dig.  S 
82.»] 

Appeal  from  Circuit  Court,  Baiter  County ; 
William  Smith,  Judge. 

Petition  to  review  judgment  of  a  Justice's 
court  brought  by  A.  N.  Whittier  against  W. 
J.  Woods,  Justice  of  the  Peace,  and  another. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Reversed,  with  directions. 

This  Is  a  proceeding  to  review  a  judgment 
of  the  justice's  court.  From  the  record  It 
appears  that  an  action  was  commenced  In 
the  justice's  court  for  Huntington  precinct, 
by  defendant  Thomason,  against  the  petition- 
er, WTilttler,  to  recover  $94.50  upon  a  debt. 
Summons  was  Issued  thereon  March  7,  1910, 
requiring  defendant  to  appear  within  seven 
days  from  the  date  of  service,  and  was  de- 
livered to  the  constable  for  service.  A  return 
of  service  was  made  thereon  and  filed  the 
same  day,  which  is  conceded  to  have  been  In- 
snfBcient  to  give  the  court  jurisdiction  of  the 
defendant.  Judgment  was  rendered  against 
the  defendant,  based  on  the  return,  on  March 
15th.  ■  On  March  25th  defendant,  by  special 
appearance,  for  the  purpose  of  the  motion 
and  no  other,  moved  the  court  "to  quash 
and  set  aside  the  service  of  summons  herein 
for  the  following  reasons,  to  wit:  (1)  The 
original  complaint  In  said  cause  was  not 
signed  by  the  plaintiff  or  by  his  attorneys. 
(2)  The  copies  left  at  defendant's  residence 
were  not  true  copies  of  the  complaint  and 
summons.  (3)  The  service  of  said  complaint 
and  summons  was  not  In  accordance  with  the 
provisions  of  the  statute.  (4)  No  legal  sel^- 
ice  of  the  complaint  or  summons  was  made 
upon  the  defendant  (5)  The  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action."  On  May  3d  plaintiff  moved  the 
court  to  vacate  the  judgment  theretofore  en- 
tered and  for. leave  to  the  constable  to  amend 
his  return  on  the  summons  to  conform  to 
the  facts,  which  was  allowed.  Thereupon 
the  constable  filed  a  new  return,  in  which  he 
states  that  he  served  the  summons  on  March 


7,  1910,  on  the  defendant  by  delivering  the 
certified  copies  of  the  summons  and  com- 
plaint to  Maranda  Whittier,  wife  of  defend- 
ant, a  member  of  his  family  over  the  age 
of  14  years,  "such  delivery-  and  service  being 
by  me  so  made  because  of  the  fact  tiiat  I 
could  not  find  said  defendant  on  the  day 
said  summons  was  delivered  to  me  and  by 
me  served  as  aforesaid" ;  and  that  the  de- 
livery was  made  at  the  dwelling  house  of 
defendant  in  said  county  and  state.  Applica- 
tion was  made  by  plaintiff  for  judgment 
thereon  May  3, 1910,  which  the  court  refused, 
pending  the  motion  to  quash.  Plaintiff  then 
moved  to  strilce  out  the  motion  to  quash 
for  the  reason  that  the  same  was  not  served 
upon  him,  and  therefore  not  entitled  to  be 
filed.  This  motion  was  allowed  and  judg- 
ment was  rendered  against  defendant  for  the 
amount  of  the  debt  Upon  this  state  of  the- 
record,  as  shown  by  the  petition,  a  writ  was 
Issued  by  the  circuit  court,  and  at  the  hear- 
ing upon  the  record  the  writ  was  dismissed, 
and  petitioner  appeals. 

Hart  &  Nichols,  for  appellant  C.  T.  God- 
win (Saxton  &  Godwin,  on  the  brief),  for 
respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  Two  questions  going  to  the  juris- 
diction of  the  court  arise:  (1)  Was  the  mo- 
tion to  quash  a  general  appearance  of  the 
defendant?  (2)  If  not  was  the  amended  re- 
turn upon  the  summons  sufficient  to  give  the 
court  Jurisdiction  of  the  defendant?  It  is 
contended  that  the  first  and  fifth  grounds 
of  the  motion  are  attaclcs  upon  the  complaint, 
and  amount  to  a  general  appearance,  but  this 
cannot  be  conceded.  The  only  relief  sought 
is  to  quash  the  service  of  the  summons,  and 
the  five  reasons  assigned  are  only  so  desig- 
nated for  the  purpose  of  showing  the  defect 
in  the  service.  The  first  and  fifth  assign- 
ments can  have  no  hearing  upon  the  suffi- 
ciency of  the  complaint  in  deciding  this  mo- 
tion. If  the  mover  asks  for  some  relief, 
which  necessarily  assumes  that  the  court  has 
Jurisdiction  of  blm,  it  will  amount  to  a  gen- 
eral appearance.  But,  so  long  as  he  keeps 
out  of  court  for  every  purpose  except  to  ques- 
tion its  Jurisdiction  of  him,  the  appearance 
is  not  general.  This  question  is  settled  by 
the  opinion  of  Mr.  Justice  Bean  In  Belknap 
V.  Charlton,  25  Or.  41,  34  Pac.  758:  "Where 
the  defendant  appears  and  asks  some  relief 
which  can  be  granted  only  on  the  hypothesis 
that  the  court  has  Jurisdiction  of  the  cause 
and  the  person,  it  is  a  submission  to  the 
Jurisdiction  of  the  court  *  *  •  whether 
such  an  appearance  by  its  terms  be  limited 
to  a  special  purpose  or  not  •  *  •  If  he 
asks  the  court  to  adjudicate  upon  some  ques- 
tion affecting  the  merits  of  the  controversy, 
or  for  some  relief,  which  presupposes  juris- 
diction of  the  person,  and  which  can  be  grant- 
ed only  after  jurisdiction  is  acquired,  he  will 
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be  deemed  to  bavemade  a  general  appear- 
ance, and  to  have  aubmltted  himself  to  the 
Jnrisdlction  of  the  court,  and  cazmot,  by  any 
act  of  his,  limit  his  appearance  to  a  special 
purpose.  But,  if  granting  the  relief  asked 
would  be  consistent  with  a  want  of  Jurls- 
dlctlou  over  the  person,  he  may  appear  for 
a  -special  purpose  without  submitting  himself 
to  the  Jurisdiction  of  the  court  for  any  other 
pui^se."  To  the  same  effect  are  Meyer  y. 
Brooks,  28  Or.  203,  44  Pac  281,  54  Am.  St 
Repi,  790,  and  Winter  v.  Union  Packing  Co., 
51  Or.  99,  93  Pac.  930. 

In  tills  motion  the  defendant  asks  for  no 
other  relief  than  to  quash  the  service  of  the 
summons,  which  can  only  be  granted  for 
some  defect  in  its  substance  or  in  the  return 
of  service,  whereby  it  is  insufficient  to  give 
the  court  Jurisdiction  of  the  defendant  The 
defendant  cannot  question  the  insufficiency 
of  the  complaint  by  such  a  motion,  nor  the 
court  consider  or  grant  to  defendant  any 
relief  by  reason  thereof.  Neither  can  the 
court  strike  out  the  motion  for  want  of  serv- 
ice, as  there  is  no  law  requiring  the  service 
of  pleadings  in  the  Justice's  court. 

Prior  to  Judgment  the  plaintiff  Is  in  court 
and  must  take  notice  of  pleadings  filed.  If 
the  case  is  called  up  in  the  absence  of  coun- 
sel, the  court  should  give  them  notice  of  the 
bearing,  as  counsel  are  not  presumed  to  sit 
continuously  in  the  court  which  is  always 
open.  B.  &  G.  Comp.  f  924.  We  must  treat 
the  Judgment  as  void,  as  the  Justice  did  in 
setting  it  aside  (White  v.  Brown,  54  Or.  7, 
12,  101  Pac.  900) ;  the  record  not  showing 
that  the  court  had  Jurisdiction  of  the  de- 
fendant However,  the  motion  of  plaintiff 
thereafter,  asking  leave  of  the  court  for 
the  constable  to  amend  his  return  of  service, 
was  a  confession  that  the  first  return  was 
not  sufficient  to  sustain  the  Judgment;  and 
the  defendant  was  not  therefore,  subject  to 
the  Jurisdiction  of  the  court  by  reason 
of  such  appearance.  As  to  the  effect  of 
the  amended  return,  section  55,  B.  &  G. 
Comp.,  provides  that  the  copies  of  the  sum- 
mons and  complaint  shall  be  delivered  "to 
the  defendant  personally  or,  if  he  be  not 
found,  to  some  person  of  the  family,"  etc. 
Therefore  service  upon  a  member  of  the 
family  Is  a  substituted  service,  in  which 
the  defendant  is  presumed  to  be  within  the 
Jurisdiction  of  the  court  and  receives  the 
notice  so  served,  and  it  is  deemed  an  actual 
service  upon  him.  But  such  service  is  a 
statutory  deviation  from  the  common  law, 
which  required  personal  service.  The  statute 
must  be  fully  complied  with  and  can  be  re- 
sorted to  only  when  the  defendant  cannot 
be  found.  82  Cyc.  461;  19  A.  &  E.  E.  620. 
This  is  the  holding  in  Trullenger  v.  Todd,  5 
Or.  39,  In  which  Mr.  Justice  Prim  says:  "The 
statute,  in  providing  how  service  shall  be 
made,  evidently  Implies  that  when  a  sum- 
mons is  placed  in  the  hands  of  an  officer 
for  service  that  be  will  use  ordinary  dili- 


gence, at  least,  to  find  the  party  against 
whom  the  summons  is  Issued,  in  order  that 
he  may  make  personal  service  upon  him,  but 
after  using  ordinary  diligence,  if  he  should 
fail  to  find  such  party,  constructive  (sub- 
stituted) service  may  be  made — and,  when 
such  service  is  made,  the  certificate  should 
contain  the  fact  that  the  party  could  not  be 
foAnd."  And,  in  the  absence  of  such  state- 
ment in  the  certificate,  the  service  was  held 
void.  This  decision  was  approved  in  Hass 
V.  Sedlak,  9  Or.  462,  464,  holding  that  the 
certificate  was  a  nullity.  It  is  also  approved 
in  Settlemler  v.  Sullivan,  97  U.  S.  444,  447, 
24  Lk  Ed.  1110.  The  statement  in  the  certifi- 
cate before  us  that  "I  could  not  find  said 
defendant  on  the  day  said  summons  was  de- 
livered to  me"  does  not  show  a  compliance 
with  this  requirement.  It  Is  no  indication 
that  the  officer  did  not  then  know  where  de- 
fendant was  within  the  county,  but  only  that 
he  did  not  have  time  that  day  to  search  for 
him.  The  law  contemplates  that  if  defendant 
is  within  the  county  and  not  in  biding — that 
is,  if  be  can,  by  the  exercise  of  diligence,  be 
found  within  the  county — the  officer  must 
serve  him  personally.  The  return  was  insuf- 
ficient to  give  the  court  Jurisdiction  of  the 
defendant  and  the  motion  to  quash  the  serv- 
ice should  have  been  allowed ;  it  being  Insuf- 
ficient to  give  the  court  Jurisdiction  of  tlie 
defendant 

The  Judgment  of  the  circuit  court  will  be 
reversed;  the  writ  of  review  sustained;  and 
the  cause  remanded  to  the  lower  court,  with 
directions  to  vacate  and  set  aside  the  Judg- 
ment of  the  Justice  court  and  for  such  fur- 
ther proceedings  as  may  be  proper,  not  in- 
consistent with  this  opinion;  petitioner  to 
recover  his  costs  and  disbursements. 


(58  Or.  109) 

BAXTim  T.  DAVIS,  et  al..  Board  of  School 
Directors. 

(Supreme  Court  of   Oregon.     Dec   20,   1010.) 

1.  Schools  and  School  Distbicts  (f  55*)— 
Officers — Powers. 

A  board  of  school  directors  can  exercise 
only  powers  expressly  granted  by  statute,  and 
such  as  may  be  necessary  to  carry  the  granted 
powers  Into  effect 

FEd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f§  137,  138;  Dec. 
Dig.  {  55.*] 

2.  Schools  and  School  Distbicts  ({  97*)— 
PcBOHASE  or  School  Siix— Isscanck  or 
BoN  DS— Elections. 

Under  B.  &  C.  C!omp.  |  8389,  snbd.  !^  au- 
thorizing the  board  of  school  directors,  if  au- 
thorized by  the  voters  of  the  district,  to  pur- 
chase or  build  schoolhouses,  buy  land  for 
school  purposes,  and  issue  bonds,  the  power  to 
build  schoolhouses,  purchase  sites  therefor,  and 
to  issue  bonds  may  be  conferred  by  one  and 
the  same  vote  at  an  election  called  as  author- 
ized by  subdivision  31  to  vote  on  the  question 
of  contracting  a  bonded  indebtedness  to  build 
a  school  and  purchase  a  site. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School   Districts,  Dec  Dig.  |  97.*] 
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&  SCHOOU  AWD  School  Districts  (|  68*)— 
Selection  op  School  Sites— Statutes. 
Under  B.  &  C  Comp.  {  3389,  subd.  14,  au- 
thorizing the  school  directors  to  call  a  meeting 
to  vote  on  the  gnestioq  of  the  selection  or 
poichase  of  a  schoolhouse  site,  construed  in 
connection  with  anbdivision  5,  authorizing  the 
board,  if  aatborized  by  the  voters  of  a  district, 
to  purchase  land  for  school  purposes,  the  right 
to  select  a  schoolhouse  site  is  vested  in  the 
electors,  and  not  in  the  board. 

[tin.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  i  68.*] 

4,  Statutes     (§     224»)—CoNSTBncTiOM— Re- 
pealed Statutes. 

The  court  is  construing  a  statute  may  con- 
aider  repealed  statutes. 

[E>d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  fi  300,  302;   Dec  Dig.  |  224.*] 

Appeal  from  C!ircnlt  Court,  Union  Cktnnty; 
3.  W.  Knowles,  Judge. 

Suit  by  J.  W.  Baxter  against  M.  F.  Da- 
vis and  others,  constituting  the  Board  of 
School  Directors  of  School  District  No.  5, 
Union  County.  From  a  decree  for  plaintlCT, 
defendants  appeal.    Modified  and  affirmed. 

Plaintiff,  as  a  resident  taxpayer  of  school 
district  No.  5  of  Union  county,  brought  this 
suit  to  enjoin  defendants,  as  the  board  of 
directors  of  that  district,  from  purchasing  a 
block  of  land  for  a  schoolhouse  site,  and  from 
building  a  schoolhouse  thereon  for  the  dis- 
trict The  gist  of  the  salt  is  the  averment 
that  defendants  were  acting  in  the  premises 
without  authority  of  law.  The  facta  were 
stipulated,  and  the  court  entered  a  decree, 
awarding  the  Injunction.  From  this  the  de- 
fendants hare  appealed. 

T.  H.  Crawford,  for  appellants.  B.  F.  Wil- 
son, for  respondent 

SLATER,  J.  From  admissionig  in  the  plead- 
ings and  facts  stipulated.  It  appears  that, 
pursuant  to  an  order  of  the  board  of  direc- 
tors, a  district  meeting  was  called,  to  be 
held  at  a  fixed  time  and  place  in  the  district, 
for  the  stated  purpose  of  submitting  to  the 
legal  voters  thereof  "the  question  of  contract- 
ing a  bonded  debt  of  fifty  thousand  dollars, 
for  the  purpose  of  building  a  school  building, 
famishing  the  same  and  purchasing  land 
for  school  purposes,  as  a  site  for  said  build- 
ing," etc.,  that  such  meeting  was  duly  held, 
and  that  by  the  votes  of  those  attending  the 
meeting  the  board  was  authorized  to  issue 
and  seU  the  bonds  of  the  district  to  the 
amount  of  $50,000  for  the  purposes  stated  in 
the  notice,  that,  acting  upon  the  authority 
thus  conferred,  the  board  issued  and  sold 
bonds  to  the  amount  authorized,  and  there- 
after contracted  to  purchase  from  the  county 
of  Union  a  bloclc  of  land,  known  as  the  "Old 
Courthouse  Block,"  situate  in  the  town  of 
Union,  in  the  district,  with  the  avowed  pur- 
pose of  selecting  it  as  the  site  for  the  new 
school  building,  and  intending  to  pay  there- 
for the  sum  of  $1,500  out  of  the  proceeds  of 
the  bond  sale.    At  the  time  this  suit  was 


brought,  the  defendants  had  caused  laborers 
to  commence  tearing  down  and  removing  a 
brick  building  standing  upon  the  block,  with 
the  purpose  In  view  of  erecting  a  new  build- 
ing thereon,  without  further  authority  from 
resident  taxpayers  than  their  action  taken 
at  the  said  meeting.  It  is  charged  in  the 
complaint  that  the  board  failed,  neglected, 
and  refused  to  submit  to  the  vote  of  the  tax- 
payers the  selection  of  a  site,  or  the  ques- 
tion of  the  necessity  for  the  purchase  of  ad- 
ditional lands  for  schoolhouse  purposes,  or 
the  question  of  the  erection  of  a  school- 
house.  To  this  it  was  answered  that  the 
directors  did  not  deem  it  necessary  In  their 
judgment  to  call  a  district  meeting  for  that 
purpose,  and  that  they  were  not  at  any  time 
petitioned  so  to  do  by  one-third  or  any 
number  of  the  voters  of  the  district 

Ballots,  upon  which  were  printed  the  words. 
"Bonds — Yes,"  and  "Bonds — No."  on  sep- 
arate lines,  with  space  reserved  upon  the 
left  thereof  for  the  marking  of  the  ballot  by 
a  cross,  to  Indicate  the  voter's  choice,  were 
prepared  in  advance  for  the  occasion,  and 
were  used  by  the  voters  at  the  meeting. 

Defendants  contend  that  by  the  vote  cast 
at  such  meeting  they  were  authorized,  not 
only  to  lK>nd  the  district  to  the  amount  nam* 
ed,  but  also  to  purchase  land  for  a  school- 
house  site,  and  to  build  and  furnish  a  school, 
building,  without  further  order  or  direction 
from  the  taxpayers;  that  the  authority  thus 
conferred  carried  with  it,  by  Implication, 
power  to  do  everything  necessary  to  accom- 
plish the  object  intended;  that  is,  to  select 
the  site  to  be  purchased  for  building  pur- 
poses. A  board  of  school  directors  can  ex- 
ercise no  other  powers  than  those  expressly 
granted  by  the  statute,  and  such  as  may  be 
necessary  to  carry  into  effect  a  granted  pow- 
er. 35  Cyc.  889;  School  Directors  v.  Wright, 
43  111.  App.  271.  The  power  that  may  be 
exercised  under  the  statutes  by  the  board  of 
directors  in  respect  to  the  premises  is  not 
absolute  and  unqualified,  but  limited  to  oc- 
casions when  authorized  by  a  majority  vote 
of  the  legal  voters  present  at  any  legally 
called  meeting.  The  statute  reads:  "If  au- 
thorized by  a  majority  vote  of  the  legal 
voters  present  at  any  legally  called  meeting, 
they  shall  purchase,  lease,  or  build  school- 
houses,  buy  or  lease  land  for  school  purposes, 
furnish  scboolhouses  with  furniture,  lights 
and  apparatus,  and  for  such  purposes,  may, 
when  so  authorized,  levy  and  collect  •  •  • 
a  tax,  •  •  •  or  issue  or  sell  negotiable 
bonds  as  hereinafter  in  this  act  provided." 
B.  &  a  Code,  §  3389,  subd.  5.  The  board 
must  be  authorized  by  a  vote  of  the  legal 
voters  before  it  has  power  to  act,  and  this 
authorization  may  be  in  terms  as  broad  as 
the  language  of  the  statute  permits;  that  is, 
to  buy  land  generally  for  school  purposes, 
if  the  right  to  select  a  site  is  not  elsewhere 
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reserved,  or  to  lease  or  bnild  such  a  building 
as  In  the  judgment  of  the  board  may  be 
desired,  and  to  furnish  it  with  such  equip- 
ment as  the  board  may  deem  necessary,  or 
Its  authority  to  act  may  be  limited  by  the 
voters  to  the  purchase  of  a  particular  piece 
of  land  at  a^  stated  price,  or  to  build  a  build- 
ing of  a  particular  design  or  cost,  etc  In 
the  same  sentence,  and  In  the  same  connec- 
tion, the  statute  confers  upon  the  board 
another  limited  power  to  levy  a  tax  or  Issue 
or  sell  bonds  for  such  purposes,  when  so 
authorized,  that  is  by  a  majority  vote  of  the 
legal  voters  present  at  a  legally  called  meet- 
ing, as  thereinafter  provided.  It  is  apparent 
that  the  financial  circumstances  of  the  dis- 
trict might  be  such  as  to  permit  an  authority 
to  be  given  for  the  purpose  of  land  or  the  erec- 
tion of  a  building  without  the  necessity  of 
.  levying  a  tax  or  issuing  or  selling  bonds,  and 
In  that  event  the  first  power  might  be  exer- 
cised without  the  second,  but  the  first  could 
not  be  exercised  except  in  conjunction  with 
the  second,  and  we  can  see  no  reason  why  the 
authority  to  do  both,  when  circumstances  so 
demand  that  both  must  be  exercised,  may 
not  be  conferred  by  one  and  the  same  vote. 
This  has  been  sanctioned  by  the  Supreme 
C!onrt  of  California,  in  construing  the  stat- 
utes of  that  state,  which  are  of  the  same 
general  import  as  our  own.  People  v.  Car- 
uthers  School  District,  102  Cal.  184,  36  Pac. 
396. 

The  occasion  and  manner  of  calling  and 
conducting  an  election,  where  the  purpose  is 
to  authorize  the  issuance  and  sale  of  bonds 
of  the  district,  are  specified  in  subdivision  31 
of  the  same  section  referred  to  above.  The 
authority  to  Initiate  a  call  for  such  an  elec- 
tion is  conferred  upon  10  legal  voters  of  the 
district,  who  may  petition  the  board  therefor. 
In  response  to  the  petition  the  board  must 
Issue  the  notice,  stating  therein  the  amount 
of  the  proposed  bonded  debt,  the  purpose  for 
which  the  debt  is  to  be  created,  that  the 
vote  is  to  be  by  ballot,  upon  which  shall  be 
the  words,  "Bonds — Yes"  and  "Bonds — No." 
An  .election  so  called  and  held,  at  which  a 
majority  of  the  electors  vote  "Bonds — ^Yes," 
confers  authority,  not  only  to  issue  and  sell 
the  bonds  of  the  district  in  the  amount  voted, 
but  to  disburse  the  funds  received  for  the 
particular  purposes  named.  It  was  under 
this  section  that  the  meeting  in  district  No. 
6  was  held.  The  funds  derived  from  the 
sale  of  the  bonds  authorized  and  sold  by  the 
vote  at  that  meeting  have  been  appropriated 
to  the  particular  purposes  stated,  and  cannot 
be  used  for  any  other.  If  there  is  no  other 
provision  of  the  statute,  reserving  to  the 
voters  the  right  to  select  the  site  for  a  school 
building,  then  the  board  in  this  case  has 
acted  within  its  authority.  But  subdivision 
14  of  section  3389  provides  that:  "Whenever, 
In  the  judgment  of  the  board,  it  is  desirable 
or  necessary  to  the  welfare  of  the  schools  in 
'he  district,  or  to  provide  for  the  children 


therein  proper  school  privileges,  or  whenever 
petitioned  so  to  do  by  one  third  of  the  voters 
in  the  district,  the  district  board  shall  call 
a  meeting  *  *  •  to  vote  upon  the  ques- 
tion of  the  selection,  purchase,  exchange,  or 
saleof^aschoolhonse  site,"  etc.  This  subdivi- 
sion must  be  construed  along  with  subdivision 
5  of  the  same  section  hereinbefore  noted. 
On  behalf  of  the  defendants,  it  is  contended 
that  the  language  of  the  statute  above  quoted 
is  intended  only  to  provide  when  the  board 
shall  call  a  meeting,  and  that  is  limited  to 
the  occasion  when  In  its  judgment  it  Is  de- 
sirable or  necessary,  or  when  petitioned  so 
to  do  by  one-third  of  the  voters  of  the  dis- 
trict, that,  in  the  absence  of  such  petition, 
the  question  of  calling  an  election  to  vote 
upon  the  selection  of  a  site  for  a  building  is 
left  to  the  judgtnent  of  the  board,  and  that  It 
may  perform  that  duty  without  the  authority 
of  such  a  meeting.  But  it  wiU  be  observed 
that  none  of  the  other  things  mentioned  in 
that  subdivision,  for  which  an  electiob  is  to 
be  held,  may  be  done  by  the  board  without 
authorization  of  the  voters  assembled  in  a 
district  meeting,  and  we  conclude  that  it 
must  have  been  the  legislative  intent  to  with- 
hold from  the  board  and  vest  in  the  elec- 
torate the  right  to  select  a  schoolhouse  site. 
We  are  confirmed  in  this  construction  of 
that  clause  by  an  examination  of  the  state 
of  the  law  prior  to  the  date  of  the  enactment 
of  this  statute,  for  repealed  statutes  may  be 
taken  into  consideration  in  construing  stat- 
utes. Sutherland  on  Statutory  Construction, 
{  452.  This  act  was  approved  February  20, 
1001  (Sess.  Laws  1901,  pp.  23,  65),  and  re- 
peals title  4,  c.  IG,  Hill's  Code.  Subdivision 
3  of  section  2602  thereof  contains,  so  far  as 
material  to  this  case,  the  identical  language 
of  subdivision  5,  i  3389,  B.  4  C.  Code,  and 
subdivision  21  of  section  2602  of  the  repealed 
statute  expressly  vested  in  the  board  of  direc- 
tors the  power  to  locate  sites  for  schoolbouses. 
A  re-enactment  of  the  former  and  a  repeal 
of  the  latter,  accompanied  by  a  substitution 
of  the  language  found  in  subdivision  14,  f 
3389,  B.  &  C.  Code,  for  the  section  repealed 
is  conclusive  that  the  legislative  intent  was 
to  take  from  the  board  the  power  to  make 
the  selection  of  a  schoolhouse  site,  which  it 
formerly  possessed,  and  to  vest  that  power 
solely  In  the  legal  voters,  to  be  ascertained 
at  a  district  meeting,  which  must  be  called 
by  the  board  either  when  acting  upon  its 
own  judgment,  or  when  petitioned  therefor 
by  one-third  of  the  legal  voters  of  the  dis- 
trict. 

The  decree,  however,  will  be  so  modified 
as  to  limit  the  continuance  of  the  injunction 
order  made  by  the  trial  court  until  such 
time  as  a  majority  of  the  legal  voters  of  the 
district,  present  at  a  legally  called  school 
meeting,  shall  select  such  "Old  Courthouse 
Block"  as  a  site  for  a  schoolhouse.  In  all 
other  respects  the  decree  is  affirmed.  Ho 
costs  will  be  allowed  to  either  party. 
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OREGON  R.   *  NAVIGATION  CO.  v.  MC- 
DONALD et  al.t 
(Supreme   Court  of  Oregon.     Dec.  20,   1010.) 

1.  Railboads    (J   72*)— Deed    to    Right    of 
Wat— Condition   Sobsequent. 

A  conveyance  to  a  railroad  reciting  that 
it  was  made  on  the  condition  that  tlie  road 
would  construct  its  line  over  the  premises  with- 
in two  years  created  a  condition  subsequent. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  176;   Dea  Dig.  {  72.*] 

2.  Railroads  (§  72»)— Right  of  Wat— Pur- 
chase. 

While  a  railroad  may  acquire  a  fee  in  land 
by  condemnation,  yet,  where  it  goes  into  the 
market  to  buy  as  an  ordinary  purchaser,  it 
may  make  its  own  terms,  and  may  bind  itself 
by  conditions  subsequent. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  168-178;    Dec.  Dig.  |  TO.*] 

8.  Railroads  (g  82*)— Conveyance  of  Right 

OF  Wat — Forfeiture. 

Grantors  of  land  to  a  railroad  on  condi- 
tion that  the  line  be  constructed  over  the  prem- 
ises within  two  years  were  not  estopped  from 
claiming  a  forfeiture  by  voluntarily  permitting 
the  grantee  to  enter  on  the  land  and  construct 
its  grade. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  82.*] 

4,  Railroads  (|  82*)— Right  of  Wat— For- 
feiture. 

Where,  though,  under  a  grant  to  a  railroad 
conditioned  on  the  building  of  the  road  within 
•  specified  time,  the  grantor  was  entitled  to  a 
forfeiture,  it  appeared  that  the  road  was  con- 
Btmcted  and  in  operation,  the  court  would  de- 
cree the  road  to  be  entitled  to  the  land  on 
payment  of  the  damages  occasioned  by  the  tak- 
ing thereof. 

[Ei.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  t  82.*] 

Appeal  from  Circuit  Court,  Wallowa  Coun- 
ty;  J.  W.  Knowles,  Judge. 

Suit  by  the  Oregon  Railroad  &  Navigation 
Company,  a  private  corporation,  against  Hec- 
tor McDonald  and  another.  Decree  for  de- 
fendants, and  plaintiff  appeals.  Decree  mod- 
ified as  directed. 

This  Is  a  suit  in  equity  brought  by  plain- 
tiff to  enjoin  defendants  from  Interfering 
with  plaintiff  In  the  construction  of  its 
branch  line  of  railway  from  Elgin  to  Joseph, 
where  the  same  croEtses  defendants'  land  In 
WaUowa  county.  On  September  18,  1905, 
plaintiff  purchased  of  defendants  the  right 
of  way  for  the  railroad  over  their  land;  the 
amount  so  purchased  comprising  in  all  about 
20  acres  and  the  price  paid  being  $600.  De- 
fendants, however,  declined  to  sell  this  land 
until  the  following  clause  was  Inserted  in  the 
deed:  "This  conveyance  is  made  on  the  con- 
dition that  the  Oregon  Railroad  &  Naviga- 
tion Company  will  construct  its  line  of  road 
over  the  above  described  premises  within 
two  years  from  the  date  hereof."  Plaintiff 
took  possession  of  the  land,  and  had  complet- 
ed its  grade  along  the  whole  of  it  by  Octo- 
bet,  1907,  and  thereafter  ceased  work  upon 
the  road.  Thereupon  defendants  fenced  the 
land  at  each  end,  inclosing  it  with  their  oth- 


er fields,  and  In  August,  1908,  when  work 
bad  been  resumed  on  other  portions  of  the 
road,  they  posted  notices,  warning  all  per- 
sons, particularly  plaintiff,  its  agents,  and 
employes,  to  keep  off  the  premises,  and  de- 
claring themselves  to  be  the  owners  and  in 
possession  thereof.  Plaintiff  brought  this 
suit  and  secured  a  preliminary  injunction 
under  the  protection  of  which  It  proceeded  to 
complete  the  construction  of  its  line.  On  the 
trial  the  court  rendered  a  decree  for  defend- 
ants.   Plaintiff  appeals. 

T.  H.  Crawford  (W.  W.  Cotton  and  Arthur 
C.  Spencer,  on  the  brief),  for  appellant.  Tur- 
ner Oliver,  for  respondents. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  PiaintifTs  principal  contention  is 
that  the  limitation  In  the  right  of  way  deed 
from  defendants  is  In  legal  effect  a  covenant, 
and  not  a  condition.  Forfeitures  are  not  fa- 
vored In  law,  and  the  decisions  abound  In 
many  subtle  distinctions  indulged  in  by  the 
courts  to  avoid  their  frequently  harsh  conse- 
quences.. 

Before  discussing  the  various  and  fre- 
quently unreconcllable  decisions  on  this  sub- 
ject. It  may  be  well  to  recur  to  elementary 
definitions:  Liittleton  defines  a  condition  as 
follows:  "Also,  divers  words  (amongst  oth- 
ers) there  be,  which  by  virtue  of  themselves 
make  estates  upon  condition;  one  Is  the  word 
'sub  condltlone.' "  And  Coke,  commenting  up- 
on this,  says:  "This  Is  the  most  expresse  and 
proper  condition  In  deed,  and  therefore  our 
author  beglnnetb  with  It."  Coke  upon  Lit- 
tleton, §  328.  Sheppard  says:  "Amongst 
these  words  there  are  three  words  that  are 
most  proper,  which  in  and  of  their  own  na- 
ture and  efficacy,  without  any  addition  of 
other  words  of  re-entry  In  the  conclusion  of 
the  condition,  do  make  the  estate  conditional, 
as  'proviso,'  'Ita  quod,'  and  'sub  condltlone.' 
Touch.  •122.  Tested  by  these  definitions, 
the  language  employed  in  the  deed  at  bar 
would  clearly  seem  to  indicate  an  intent  to 
create  a  conditional  estate  defeasible  on  the 
failure  of  the  grantee  to  perform  the  condi- 
tion. It  Is  true  that  the  courts  In  the  cases 
cited  by  counsel  have  held  that  similar  lan- 
guage constitutes  a  covenant,  and  not  a  con- 
dition, but  in  most.  If  not  all,  of  these  cases 
the  words  of  condition  were  held  to  be  mod- 
ified or  qualified  by  other  language  used  in 
the  same  connection.  Thus  in  Post  v.  Well, 
115  N.  Y.  361,  22  N.  E.  145,  5  L.  R.  A.  422, 
12  Am.  St.  Rep.  809,  where  the  restriction 
read,  "Provided  always,  and  these  presents 
are  upon  this  express  condition,  that  no  part 
of  the  granted  premises  shall  ever  be  used 
or  occupied  as  a  tavern,"  the  court  held 
that  the  language  used  should  be  construed 
as  a  covenant  running  with  the  land,  placing 
this  construction  upon  the  ground  that  the 
original  grantor  owned  adjoining  property 
which  might  be  depreciated  in  value  by  the 
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•erection  of  a  taveru  In  tlic  vicinity.  But  in 
tbat  case  the  grantor  tud  an  adequate  rem- 
■edy  in  equity  to  protect  his  estate  from  tlie 
erection  of  the  obnoxious  building,  while  In 
the  case  at  bar  defendants  would  bave  no 
sucb  remedy  to  compel  plaintiff  to  build  Its 
road.  Hawley  v.  Kafltz,  148  Cal.  303,  83  Pac. 
248,  3  li.  R.  A.  (N.  S.)  741,  113  Am.  St.  Rep. 
282,  was  a  case  wbere  plaintiff  executed  to 
defendant  a  conveyance  wbicb  contained  the 
following  clause:  "This  deed  is  given  by  the 
parties  of  the  first  part,  and  accepted  by  the 
second  party,  upon  the  express  agreement  of 
the  second  party  to  build,  or  cause  to  Ije 
built,  upon  the  said  premises  within  six  (6) 
months  from  the  date  hereof  a  dwelling 
honse  to  cost  not  less  than  fifteen  hundred 
<$1,500)  dollars.  Said  agreement  being  con- 
sidered by  the  parties  hereto  as  part  con- 
sideration for  this  conveyance."  This  was 
held  by  the  court  as  a  mere  covenant,  and 
not  a  condition  subsequent;  the  court  say- 
ing: "There  is  not  only  an  entire  omission 
on  the  part  of  the  grantor  to  use  any  tech- 
nical language,  such  as  is  ordinarily  employ- 
ed to  create  an  estate  on  coudltlon  subse- 
quent, but  there  Is  also  an  entire  absence  of 
any  language  Indicating  that,  for  noncompli- 
ance with  the  stipulation  to  build,  it  was  the 
Intention  of  the  grantor  that  the  estate 
granted  should  be  defeated  and  forfeited. 
Not  only  is  there  no  language  that  would 
create  a  condition  subsequent,  but  the  lan- 
guage actually  employed,  'this  deed  Is  upon 
the  express  agreement,'  implies  a  personal 
covenant,  and  not  a  condition."  The  distinc- 
tion between  the  case  cited  and  the  one  at 
bar  Is  obvious.  In  Ashuelot  Nat  Bank  v. 
City  of  Keene.  74  N.  H.  148,  65  AU.  826,  9 
L.  R.  A.  (N.  S.)  758,  the  restriction  clause 
In  the  deed  was  as  follows:  "Provided,  how- 
ever,- and  this  deed  Is  made  upon  the  express 
condition,  that  said  premises  shall  be  forever 
held  and  used  for  the  purpose  of  erecting  and 
maintaining  a  public  library  building  thereon, 
and  for  utilizing  so  much  thereof  as  is  not 
used  for  library  purposes  for  a  public  park, 
and  for  no  other  purpose  whatever;  said 
grantee  to  take  and  enjoy  the  rents  and  In- 
come therefrom  until  such  reasonable  time 
as  the  same  shall  be  devoted  to  the  purposes 
aforesaid."  There  had  been  some  prior  ne- 
gotiations between  the  parties,  which  were 
in  writing,  and  the  court,  taking  Into  consid- 
eration these  negotiations  and  the  fact  that 
the  city  was  to  have  the  use  of  the  property 
and  the  rents  and  profits  therefrom  for  a 
reasonable  time,  held  that  the  language  used 
'  was  intended  to  create  and  define  a  trust 
rather  than  to  Impose  a  condition  subse- 
quent. The  fact  that  the  land  was  conveyed 
to  the  city  to  be  used  for  a  public  purpose, 
and  therefore  as  a  public  trust,  was  dwelt 
upon  by  the  court  as  a  circumstance,  indicat- 
ing that  a  forfeiture  was  not  intended. 

It  Is  Impossible  to  discuss  within  the  lim- 
its of  this  opinion  all  the  cases  cited  by 
counsel,  but,  as  before  observed,  it  will  be 


found  in  all  that  either  In  the  conveyance 
itself  or  In  some  other  instrument  leading  to 
It  th^re  Is  language  qualifying,  modifying,  or 
tending  to  alter  the  significance  of  the  alleg- 
ed words  of  condition.  There  Is  no  case  cit- 
ed, and  it  is  believed  that  none  can  be  found, 
where  a  bald  single  condition,  standing  alone 
as  this,  has  been  perverted  into  a  covenant 
The  case  of  Bianchard  v.  SetroU,  Lansing 
&  Lake  Michigan  R.  Co.,  31  Mich.  43,  18  Am. 
Rep.  142,  Is  an  instructive  one.  In  that  case 
a  deed  was  made  In  consideration  of  $500, 
and  the  covenant  to  build  a  depot  "hereafter 
mentioned."  Thereafter  It  was  set  forth  that 
the  conveyance  "Is  made  upon  the  express 
condition"  that  the  company  shall  erect  and 
maintain  on  the  land  conveyed  a  station 
bouse  "suitable  for  the  convenience  of  the 
public,"  and  that  one  train  "each  way  shall 
stop  at  such  depot  or  station  each  day,  and 
tbat  freight  and  passengers  shall  be  regular- 
ly taken  at  such  depot"  The  company  fail- 
ed to  build  such  depot  and  the  grantor  at- 
tempted to  compel  a  specific  performance, 
claiming,  as  plaintiff  does  here,  that  the 
clause  quoted  constituted  a  covenant  The 
court  say:  "The  question  whether  there  Is 
a  limitation  or  a  condition,  or  whether  there 
is  a  condition  precedent  or  subsequent  or 
whether  what  Is  to  be  expounded.  Is  a  condi- 
tion or  covenant  or  something  capable  of 
operating  both  ways,  very  frequently  be- 
comes very  perplexing  In  consequence  of  the 
uncertain,  ambiguous,  or  conflicting  terms  and 
circumstances  Involved;  and  the  books  con- 
tain a  great  many  cases  of  the  kind  and  not 
a  few  of  which  are  marked  by  refinements 
and  distinctions  which  the  sense  of  the  pres- 
ent day  would  hardly  tolerate.  Where,  how- 
ever, the  terms  are  distinctly  and  plainly 
terms  of  condition,  where  the  whole  provi- 
sion precisely  satisfies  the  requirements  of 
the  definition,  and  where  the  transaction  has 
nothing  in  its  nature  to  create  any  Incon- 
gruity, there  Is  no  room  for  refinement  and 
no  ground  for  refuslhg  to  assign  to  the  sub- 
ject Its  predetermined  legal  character.  In 
such  a  case  the  law  attaches  to  the  act  and 
ascribes  to  It  a  definite  significance,  and  the 
parties  cannot  be  heard  to  say,  where  there 
Is  no  Imposition,  no  fraud,  no  mistake,  that, 
although  they  deliberately  made  a  condition, 
and  nothing  but  a  condition,  they  yet  meant 
that  It  should  be  exactly  as  a  covenant."  So 
in  the  ease  at  bar.  We  have  an  instrument 
In  which  the  clause  In  controversy  is  couch- , 
ed  In  the  exact  language  of  a  condition  subse- 
quent, plain,  unambiguous,  and  unqualified, 
and  we  would  pervert  both  law  and  lan- 
guage to  hold  that  these  apt. words  mean 
something  different  from  their  ordinary  Im- 
port. 

The  case  of  Gray  v.  Bianchard,  8  Pick. 
(Mass.)  284,  Is  In  point  Gray  conveyed  a 
parcel  of  land  adjoining  his  dwelling  house 
by  a  deed,  containing  this  restriction:  "Pro- 
vided, however,  this  conveyance  Is  upon  the 
condition,  that  no  windows  shall  be  placed 
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tat  the  nortb  wall  of  the  house  aforesaid,  or 
of  any  .house  to  be  erected  on  the  premises 
-within  thirty  years  from  the  date  hereof." 
It  will  be  noticed  that  the  contingency  pro- 
vided against  was  of  trivial  character;  the 
only  possible  effect  of  placing  a  window  on 
the  north  wall  being  that  such  window  might 
overlook  the  grantor's  premises  and  Invade 
his  privacy.  But  the  court  held  the  condi- 
tion good,  and  declared  a  forfeiture,  sajrlng: 
"The  words  are  apt  to  create  a  condition. 
There  la  no  ambiguity,  no  room  for  construc- 
tion, and  they  cannot.be  distorted  so  as  to 
convey  a  different  sense  from  that  which  was 
palpably  the  Intent  of  the  parties.  The  word 
'provided'  alone  may  constitute  a  condition, 
bat  here  the  very  term  Is  used  which  is  often 
Implied  from  the  use  of  other  terms.  This 
conveyance  Is  upon  the  condition,'  can  mean 
nothing  more  nor  less  than  their  natural  im- 
port; and  we  cannot  help  the  folly  of  parties 
who  consent  to  take  estates  upon  onerous 
conditions  by  converting  conditions  Into  cove- 
nants." 

Nor  do  we  see  any  ground  either  In  law 
or  reason  for  holding  that  a  railway  com- 
pany cannot  bind  itself  by  conditions  subse- 
qnent.  It  is  true  that  It  may  acquire  a  fee 
In  the  land  by  condemnation,  but,  when  It 
goes  Into  the  market  to  buy  as  an  ordinary 
purchaser.  It  would  seem  that  it  ought  to  be 
permitted  to  make  its  own  terms.  Mills  v. 
SeatUe  &  M.  Ry.  Co.,  10  Wash.  520,  39  Pac. 
246,  Nicoll  V.  New  Tork  &  Erie  R.  Co.,  12 
N.  X.  121,  and  Blanchard  v.  Detroit,  etc.,  R. 
Co.,  81  Mich.  43,  18  Am.  Rep.  142,  are  rail- 
road cases,  and  In  each  of  them  a  contract 
containing  conditions  subsequent  la  held  valid. 
In  the  case  at  bar  the  plaintiff,  having  In- 
duced defendants  to  execute  the.  conveyance, 
which  they  otherwise  declined  to  execute,  by 
writing  in  the  provision  In  question,  is  not 
In  a  position  to  nrge  that  such  provision  was 
one  which  it  had  no  right  to  accept 

It  is  urged  that  defendants  are  estopped 
from  urging  a  forfeiture  by  reason  of  the 
fact  that  they  voluntarily  permitted  plaintiff 
to  enter  npon  the  land  and  construct  its 
grade,  and  the  case  of  Roberts  v.  Northern 
Paciac  R.  R.  Co.,  158  U.  S.  1,  15  Sup.  Ct 
756,  39  li.  Ed.  873,  is  dted,  among  others. 
In  support  of  this  contention.  It  is  true  that 
where  one  stands  idly  by  and  permits  a  rail- 
way corporation  to  enter  upon  his,  land  and 
make  valuable  improvements  thereon  he  will 
be  held  to  have  acquiesced  in  their  act,  but 
this  only  applies  to  cases  where  the  entry 
was  not  under  a  speciflc  agreement.  Here 
the  entry  was  made  under  a  contract,  which 
by  its  terms  practically  authorized  a  re-entry 
by  the  grantors  at  the  expiration  of  two 
years  if  a  road  was  not  constructed  within 
that  period.  There  was  no  misleading  plain- 
tiff to  Its  prejudice.  Both  parties  knew  from 
the  beginnlDg  the  possible  consequences  of 
delay.  Defendants  were  unwilling  to  sell 
a  strip  of  land  across  their  farm  and  allow 


the  railroad  company  to  hold  It  Indefinitely, 
to  the  detriment  of  the  balance  of  their  hold- 
ings and  to  the  possible  exclusion  of  some 
other  line  of  road.  They  wanted  the  road 
built  within  two  years  or  they  wanted  their 
land  back.  Plaintiff,  feeling  confident  that  It' 
could  complete  the  road  within  that  time, 
took  the  deed  with  the  condition  annexed  to 
it.  Owing  primarily  to  the  money  panic  and 
secondarily  to  weather  conditions,  they  fail- 
ed to  comply  with  the  conditions  which  no 
donbt  seemed  reasonable  enough  when  the 
deed  was  made.  Financial  stringency  has 
caused  many  people  in  this  country  to  forfeit 
profitable  contracts,  but  the  courts  cannot 
comi)el  the  beneflciaries  of  such  contracts  to 
be  generous  and  extend  the  ttane  for  per- 
formance. We  find  no  reason  for  holding 
that  defendants  have  in  any  way  waived  this 
condition.  After  plaintiff  had  ceased'  work, 
defendants  built  a  fence  across  that  part  of 
the  field  which  had  been  opened  for  the  pur- 
pose of  constructing  the  grade,  and,  before 
plaintiff  ever  attempted  to  begin  work  at  this 
point  again,  they  warned  the  company  and 
its  agents  that  they  had  taken  possession. 
In  this  we  think  that  they  were  within  the 
legal  rights  and  waived  nothing. 

So  far,  then,  we  have  found  that  defend- 
ants were  entitled  to  a  forfeiture  and  that 
the  land  has  reverted,  but  we  now  recur  to 
the  remedy.  The  situation  is  anomalous. 
Plaintiff  has  constructed  its  road  and  has  it 
in  operation,  thereby  performing  an  impor- 
tant public  function  for  a  large  and  increas- 
ing population.  It  is  reasonable  to  suppose 
that  it  is  transporting  freight  and  passen- 
gers, and,  as  is  the  custom  of  the  country, 
the  United  States  mall.  It  is  to  the  Interest 
of  the  public  that  it  should  continue  to  do  so, 
and  that  the  defendants  should  not  be  allow- 
ed to  acquire  a  portion  of  its  roadbed  to  the 
detriment  of  public  travel.  The  condemna- 
tion of  land  for  railway  purposes  Is  usually 
the  function  of  a  court  of  law,  but  there  are 
in  this  case  such  special  circumstances  as  to 
authorize  this  court  to  end  the  whole  litiga- 
tion at  once  and  forever.  The  pleadings 
show  that  this  land  is  needed  for  the  pur- 
poses of  a  railway,  and  the  evidence  shows 
that  the  railway  is  actually  there  on  the 
ground.  Defendants  come  into  court,  submit 
themselves  to  the  jurisdiction  of  equity,  and 
ask  affirmative  relief.  Much  of  the  testi- 
mony was  devoted  to  showing  the  value  of 
the  land  taken,  the  effect  of  the  taking  on 
the  remainder  of  the  tract,  and  all  those 
things  which  are  usually  shown  in  an  action 
to  condemn  for  a  railroad  right  of  way. 

Having  jurisdiction  of  this  case,  we  have 
concluded  to  assume  It  for  all  purposes  and 
to  80  modify  the  decree  that  plaintiff  shall 
take  title  to  the  land  described  in  this  strip 
upon  the  paying  to  defendants  the  damage 
occasioned  by  such  taking,  which  we  assess 
at  $700.  and  the  costs  and  disbursements  of 
this  suit;   and  that,  upon  payment  of  such 
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sqm  and  costs  to  the  clerk  of  this  court, 
plaintiff  be  decreed  to  be  the  'Owner  in  fee 
for  railway  purposes  of  such  strip  of  land. 


(57  Or.  H6) 

WATSON  V.  McLENCH. 
(Supreme  Court  of  Oregon.    Dec.  31,  1910.) 
On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  110  Pac.  482. 

t 

McBRIDB,  J.  Both  plaintiff  and  defendant 
have  filed  petitions  for  a  rehearing  herein, 
but  after  carefully  considering  the  same  we 
are  still  satisfied  with  our  former  conclu- 
sions. We  do  not  wish  to  be  understood,  in 
oor  former  opinion,  as  deciding  absolutely 
that  an  equitable  defense  exists,  or  in  any 
way. attempting  to  control  or  direct  the  cir- 
cuit cdurt  in  its  further  disposition  of  this 
cause.  We  only  suggest  that  there  may  be, 
in  the  questions  raised  by  appellant,  such 
facts  and  defenses  as  might  be  appropri- 
ately set  up  In  a  cross-bill,  and  leave  the 
case  in  such  a  position  that  the  circuit  Judge 
may,  in  bis  discretion,  after  an  examination 
of  the  testimony,  iiermlt  one  to  be  filed.  Such 
discretion  to  permit  or  refuse  the  filing  of 
a  cross-bill  should  be,  and  no  doubt  will  be, 
exercised  by  the  lower  court  without  refer- 
ence to  anything  said  by  this  court  upon  that 
subject. 

Petition  denied. 


(57  or.  428) 
DIBBLBB  ▼.  ASTORIA  &  C.  R.  R.  CO. 
(Supreme  Court  of  Oregon.    Dec  27,  1010.) 

RAII30ADS  (8  440*)— Injdby  to  Stock— Na- 
ture OF  Action— VxTiiANGE. 

Plaintiff  sued  defendant  railroad  company 
for  the  killing  of  stock  on  its  right  of  way,  and 
the  evidence  showed  that  plaintiff's  deed  to  the 
railroad  company  reserved  a  right  to  crossings, 
and  that  it  agreed  to  put  in  cattle  guards  and 
open  crossings,  but  did  not  do  go,  but  that  plain- 
tiff had  no  arrangement  with  the  railroad  com- 
pany to  put  in  gates,  and  that  it  decided  to  in- 
close its  right  of  way  by  a  continuous  fence  and 
gates  at  the  crossings.  Held,  that  there  was  no 
variance,  on  the  ground  that  the  action  was  in 
tortj  while  the  evidence  tended  to  show  liability 
arismg  on  breach  of  contract;  plaintiff  not  seek- 
ing to  recover  because  defendant  did  not  con- 
struct open  crossings,  but  on  the  ground  that 
the  fence  and  gates  were  not  kept  in  repair. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §i  1570-1574;   Dec.  Dig.  {  440.»] 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  111  Pac.  242. 

EAKIN,  J.  The  petition  urges  again  that 
the  action  is  upon  a  tort,  and  that  the  evi- 
dence tended  to  show  that  the  liability  arose 
upon  breach  of  contract.  The  testimony  of 
plaintiff,  quoted  in  the  petition,  la  to  the 
effect  that,  by  his  deed  to  the  railway  com- 
pany, he  reserved  his  right  to  crossings ;  that 
orally  the  company  agreed  to  pat  in  cattle 


guards,  meaning  open  crossings,  but  did  not 
do  so ;  and  that  he  had  no  arrangement  with 
the  company  for  gates.  The  defendant  elect- 
ed to  Inclose  its  tract  by  a  continuous  fence 
and  gates  at  the  crossings,  and  plaintiff  is 
not  seeking  to  recover  because  the  company 
did  not  construct  open  crossings.  He  is  not 
complaining  that  gates  were  constructed,  but 
that  the  fence  and  gates  were  not  kept  in 
repair,  and  remedy  is  sought  upon  the  statu- 
tory liability. 

The  other  questions  are  answered  in  the 
opinion.    The  petition  is  denied. 


(67  Or.  «87) 
Ex  parte  JERMAN. 
(Supreme  Court  of  Oregon.    Dec.  20,  1910.) 

1.  Habeas  Corpus  (§  46*)-^dbi8Diction  of 

CIBCUIT  AWn   CODNTY   COUBTS. 

Const,  art.  8,  §  2,  as  amended  in  1910,  pro- 
vides that  the  courts,  jurisdiction  and  judicial 
system,  except  so  far  as  expressly  changed  by 
the  amendment,  shall  remain  as  at  present  con- 
stituted, until  otherwise  provided  by  law,  but 
that  the  Supreme  Court  may  in  its  own  discre- 
tion take  original  jurisdiction  in  habeas  corpus 
proceedings.  Section  5  provides  that  no  person 
shall  be  chareed  in  any  circuit  court  with  the 
commission  of  any  crime  or  misdemeanor  defin- 
ed or  made  punishable  by  any  of  the  laws,  ex- 
cept upon  indictment  Held,  that  while  original 
i'urisdfction  is  given  to  the  Supreme  Court  in 
labeas  corpus  proceedings,  to  be  exercised  in 
its  discretion,  the  authority  of  the  circuit  and 
county  courts  in  that  respect  is  not  taken  away 
or  abridged. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  {  46.*] 

2.  Habeas  Cobpus  (S  44»)— Obioinal  Jubis- 
nicnoN  OF  SoPBEME  Court— Natubb—"Di»- 
cbetion." 

Const,  art  8,  i  2,  as  amended  in  1910, 
provides  that  the  Supreme  Court  may  in  its 
own  discretion  take  original  jurisdiction  In 
habeas  corpus  proceedings.  Held,  that  it  was 
the  intent  to  allow  to  the  court  the  widest  lati- 
tude consistent  with  law  and  justice  in  de- 
termining whether  it  will  act  in  any  given  case, 
"discretion"  not  meaning  absolute  or  arbitrary 
power  when  vested  in  an  oflScer  and  meaning 
when  vested  In  a  court  the  exercising  of  the 
best  of  the  court's  judgment  upon  the  occasion 
that  calls  for  it,  and  the  section  does  not  thrust 
upon  the  Supreme  Court  the  burden  of  hearing 
and  deciding  in  the  first  instance  every  ap- 
plication for  habeas  corpus  which  might  be 
presented  to  it,  but  before  taking  jurisdiction 
the  court  should  consider  the  condition  of  its 
business,  the  hardships  of  petitioner  incident 
to  a  denial  of  the  writ,  and  whether  he  has 
any  plain,  speedy,  and  adequate  remedy  in  the 
circuit  court,  and  a  remedy  by  appeal,  and 
where  the  court's  docket  is  greatly  congested, 
so  that  if  jurisdiction  were  taken  other  crim- 
inal cases  equally  meritorious,  some  involving 
the  question  of  life  and  death,  and  nearly  all 
involving  the  present  imprisonment  of  the  par- 
ties concerned,  would  have  to  be  postponed,  the 
court  will  refuse  to  take  jurisdiction  of  a  peti- 
tion for  habeas  corpus  by  persons  who  nave 
appeared  in  court  and  pleaded  guilty  to  an 
offense,  craving  immediate  sentence,  on  the 
ground  that  the  clerk  in  entering  the  judgment 
failed  to  recite  therein  the  crime  for  which  they 
were  sentenced,  as  expressly  required  by  B.  s 
C.  Comp.  i  1444 ;  they  having  adequate  rem- 
edy by  application  to  the  court  to  require  the 
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deik  to  correct  th«  judgment  entry,  bj  appeal 
to  the  Supreme  Conrt,  and  by  application  for 
habeas  corpus  in  the  circuit  court. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  i  35 ;    Dec.  Dig.  §  44.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2095-20a».J 

3.  Habeas  Cobpub  <{  44*)— Obioikax  Jubis- 

DICTION. 

Regardless  of  the  rights  of  a  petitioner  to 
apply  to  the  lower  court  for  a  writ,  of  habeas 
corpus,  appellate  courts  refuse  original  jjiris- 
diction  in  such  proceedings  only  where  it  ap- 

rrs  that  civil  rights  are  concerned.    Per  King, 
dissenting.  - 
[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pas,  Dec.  Dig.  {  44.*] 

4.  Words  and  Phbases— "Discrktion." 

"Discretion"  of  the  court  is  freedom  to 
act  aecoiding  to  the  judgment  of  the  court  or 
according  to  the  rules  of  equity  and  the  nature 
of  circumstances ;  sound  discretion  guided  by 
fixed  legal  principles,  to  be  exercised  in  con- 
formity with  the  spirit  of  the  law,  and  in  ac- 
cordance with  the  rules  established  in  refer- 
ence thereto.    Per  King,  J.,  dissenting. 

5.  Habeas  Corpus  (g  92*)— Record. 

The  question  as  to  whether  a  writ  of  ha- 
beas corpus  should  issue  must  be  determined 
from  the  record  presented.  Per  King,  J.,  dis- 
senting-. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pn^  CJent.  Dig.  gf  81,  83,  87-06;    Dec.  Dig.  f 

6.  Habeas  Corpus  (g  86*)— Record. 

In  habeas  corpus  proceedings  in  tlie  Su- 
preme Court  it  cannot  be  presumed  that  pro- 
ceedings in  the  lower  court,  upon  which  a  judg. 
ment  void  upon  its  face  was  entered,  were  reg- 
ular and  that  an  error  occurred  through  the 
inadverteuce  or  misprision  of  the  clerk  in  enter- 
ing the  judgment.     Per  King,  J.,  dissenting. 

[B>d.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  g  78;   Dec.  Dig.  g  85.*] 

7.  Habeas  Corpus  (g  44*)— Original  Juris- 
, diction  of  Supreme  Court— Constbuctiow 
or  Constitution. 

Const  art.  8,  g  2,  as  amended  in  1910,  pro- 
vides that  the  Supreme  Court  may,  in  its  own 
discretion,  take  original  jurisdiction,  in  habeas 
corpus  proceedings.  Held,  that  the  amendment 
was  intended  to  reach  the  cases  of  persons  un- 
lawfully held  in  custody,  so  as  to  avoid  the 
delays  incident  to  an  appeal  from  the  county  and 
circuit  courts  to  the  Supreme  Court,  and  the 
provision  making  it  discretionary  with  the  Su- 
preme Court  whether  they  should  take  jurisdic- 
tion was  intended  to  be  exercised  in  cases  more 
civil  than  criminal  in  nature,  such  as  contro- 
versies between  divorced  parents  over  the  cus- 
tody of  children,  and  instances  requiring  pos- 
sibly an  examination  of  witnesses,  and  not 
to  cases  where  the  record  shows  a  restraint  of 
petitioner  under  a  void  judgment.  Per  King, 
J.,  dissenting. 

lEd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  g  35 ;   Dec.  Dig.  g  44.*] 

King,  J.,  dissenting. 

Petition  for  a  writ  of  habeas  corpas  by 
Archie  M.  Jerman  on  behalf  of  Francesco 
Roberto  and  Loms  Martinez.  Petition  de- 
nied. 

This  is  a  petition  for  a  writ  of  habeas 
corpus.  The  petition  was  made  at  the  in- 
stance of  Archie  M.  Jerman,  whose  connec- 
tion or  relationship  to  the  piisoners  and  the 
subject-matter  does  not  appear.     After  the 


usual  formal  allegations,  it  is  alleged  that 
the  pretended  cause  'Of  imprlsoument  is  un- 
der color  of  a  void  judgment  of  the  circuit 
court  of  which  the  following  is  a  copy,  omit- 
ting the  formal  portions  of  the  document: 
"State  of  Oregon  v.  Francesco  Roberto  and 
I»itis  -MarUnez.  On  this  day  the  state  of 
Oregon  appearing  by  W.  C.  WInslow,  deputy 
district  attorney,  and  the  defendants  appear- 
ing In  person  and  by  tlieir  attorney,  Wm.  P. 
Lord,  Jr.,  the  plea  of  not  guilty  heretofore 
entered  by  the  said  defendants  is  by  them 
changed  to  a  plea  of  guilty  and  the  said  de- 
fendants both  waiving  further  time  for  sen- 
tence and  requesting  the  court  to  at  once 
pass  sentence  upon  them.  It  is  therefore 
ordered  and  adjudged  that  said  Francesco 
Roberto  and  Lorus  Martinez  I>e  confined  In 
the  penitentiary  of  the  state  of  Oregon  with- 
out limitation  of  time."  Session  laws  ot 
1905,  p.  318,  provide  that  whenever  any  per- 
son is  convicted  of  any  crime,  the  maximum 
punishment  of  which  does  not  exceed  20 
years'  imprisonment  in  the  penitentiary,  the 
conrt  may,  in  its  discretion,  sentence  such 
person  to  imprisonment  without  limitation 
of  time;  provided,  that  such  imprisonment 
shall  not  exceed  the  maximum  penalty  pre- 
scribed for  such  offense.  There  are  further 
provisions  permitting  the  Governor  to  parole 
such  person  after  he  has  served  the  minimum 
penalty  for  such  offense.  Section  1444,  B. 
&  C.  Comp.,  is  as  follows:  "When  judgment 
upon  a  convictitm  is  given,  the  clerk  must 
enter  the  same  in  the  journal,  stating  briefly 
the  crime  for  which  conviction  has  been 
had;  such  entry  may  be  made  at  any  time 
during  the  term  as  of  the  day's  proceedings 
upon  which  the  judgment  was  given."  Sec- 
tion 6,  art  7,  of  the  Constitution  provides: 
"The  Supreme  Court  shall  have  jurisdiction 
only  to  revise  the  final  decisions  of  the  cir- 
cuit courts."  Section  9,  art  7,  provides: 
"All  judicial  power,  authority,  and  jurisdic- 
tion not  vested  by  this  Constitution,  or  by 
laws  consistent  therewith,  exclusively  in 
some  other  court,  shall  belong  to  the  circuit 
courts." 

On  November  8,  1910,  article  8  of  the  Con- 
stitution was  amended  so  as  to  read  as  fol- 
lows: 

"Section  1.  The  judicial  power  of  the 
state  shall  be  vested  in  one  Supreme  Court 
and  in  such  other  courts  as  may  from  time 
to  time  be  created  by  law.  The  judges  of 
the  Supreme  and  other  courts  shall  be  elect- 
ed by  the  legal  voters  of  the  state  or  of 
their  respective  districts  for  a  term  of  six 
years,  and  shall  receive  such  compensation 
as  may  be  provided  by  law,  which  compeusa 
tion  shall  not  be  diminished  during  the 
term  for  which  they  are  elected. 

"Sec.  2.  The  courts,  jurisdiction,  and  judi- 
cial system  of  Oregon,  except  so  far  as  ex- 
pressly  changed   by  this   amendment,   shall 
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remain  as  at  present  constituted  until  oth- 
erwise provided  by  law.  But  tke  Supreme 
Court  may,  In  its  own  discretion,  take  orig- 
inal Jurisdiction  in  mandamus,  quo  warran- 
to and  babeas  corpus  proceedings." 

In  section  5  of  sucti  amendment  appears 
tlie  following:  "Ko  person  sliall  be  charged 
in  any  circuit  court  with  the  commission  of 
any  crime  or  misdemeanor  defined  or  made 
punishable  by  any  of  the  laws  of  tliis  state, 
except  upon  indictment  found  by  a  grand 
Jury." 

Wm.  P.  Lord,  Jr.,  for  petitioners.  A.  M. 
Crawford,  Atty.  Gen.,  and  Walter  C.  Wins- 
low,  Deputy  Dist  At^.,  for  the  State. 

McBRIDE,  3.  (after  stating  the  facts  as 
above).  This  is  the  first  application  for  the 
exercise  of  the  original  Jurisdiction  of  this 
court  conferred  by  the  constitutional  amend- 
ment, adopted  at  the  last  general  election. 
CJounsel  for  petitioners  in  the  able  brief  filed 
by  him  has,  with  a  fairness  as  commendable 
as  it  is  rare,  cited  the  leading  authorities 
both  for  and  against  the  position  contended 
for  by  him. 

Under  the  provisions  of  the  original  Con- 
stitution cited  in  the  statement  of  the  case, 
we-  think  there  can  be  little  question  that 
this  court  had  no  power  to  issue  the  writ; 
that  power  being  vested  exclusively  in  the 
circuit  and  county  courts.  It  is  also  ap- 
parent that,  since  the  amendment,  wUIe 
such  power  may  be  exercised  by  this  court 
in  its  discretion,  the  authority  of  the  cir- 
cuit and  county  courts  in  that  respect  is  In 
no  manner  taken  away  or  abridged.  Until 
future  legislafion  shall  change  them,  the 
circuit  and  county  courts  continue  to  exist 
and  to  exercise  the  same  powers  and  juris- 
diction in  respect  to  writs  of  this  character 
which  they  exercised  before  the  adoption  of 
the  amendment.  Section  2,  above  quoted,  is 
clear  and  distinct  on  this  point,  while  sec- 
tion 5  distinctly  recognizes  the  continued 
existence  and  authority  of  the  circuit  court 
by  providing  that  "no  person  shall  be  charg- 
ed in  any  circuit  court  with  the  commis- 
sion of  any  crime,  except  by  indictment." 

Such  being  the  condition,  we  are  now  call- 
ed upon  to  determine  whether  the  discretion 
given  us  by  the  late  amendment  should  be 
exercised  in  this  case.  It  is  evident  from 
the  nature  of  the  language  used,  "the  su- 
preme court  may,  in  its  own  discretion,  take 
Jurisdiction,"  that  it  was  the  intention  of  the 
framers  of  this  amendment  to  allow  to  this 
court  the  widest  latitude  consistent  with  law 
and  Justice  in  determining  whether  it  would 
act  In  any  given  case.  It  does  not,  in  terms, 
invest  the  court  with  positive  jurisdiction. 
It  permits  them  to  take  it,  and  invests  the 
court  with  a  peculiar  discretion  to  do  so  or 
refrain  from  so  doing.  It  does  not  stop  with 
the  usual  formula,  "in  their  discretion,"  but 
goes  further  and  is  more  emphatic,  using 
■the  term  "in  their  own  discretion." 

"Discretion"  Is  defined  as  the  discernment 


of  what  is  right  and  proper,  "as  deliberate 
Judgment."  Citizens'  St.  R.  Co.  v.  Heath,  29 
Ind.  App.  395,  62  N.  E.  107.  "Discretion 
does  mean  and  can  mean  notlUng  else  but 
exercising  the  best  of  the  court's  Judgment 
upon  the  occasion  that  calls  for  it"  Tomp- 
kins V.  Sands.  8  Wend.  (N.  X.)  462,  24  Am. 
Dec  46.  "Discretion,  when  vested  in  an  of- 
ficer, does  not  mean  absolute  or  arbitrary 
powpr.  The  discretion  must  be  exercised  in 
a  reasonable  manner,  and  not  maliciously, 
wantonly,  and  arbitrarily,  to  the  wrong  or 
injury  of  another."  Nicklaus  v.  Ooodspeed, 
108  Pac.  135.  See,  also,  "Adjudged  Words 
and  Phrases,"  tiOe,  "Dlscretloin." 

We  are  of  the  opinion  that  it  was  not  the 
intention  of  the  framers  of  the  late  amend- 
ment to  thrust  upon  this  court  the  burden 
of  hearing,  considering,  and  deciding  in  the 
first  instance  every  application  for  quo  war- 
ranto, mandamus,  and  habeas  corpus  which 
should  be  presented  to  it  Such  a  construc- 
tion would  overwhelm  us  with  a  mass  of 
original  business,  including  the  examination 
of  witnesses,  hearing  arguments  of  counsel, 
and  considering  the  merits  of  the  causes 
presented,  which  would  interfere  seriously 
with  those  duties  for  which  this  court  was 
primarily  constituted,  namely,  the  hearing 
and  decision  of  cases  coming  liere  in  the  usu- 
al manner  upon  appeal.  And  we  are  also  of 
the  opinion  that,  before  taking  jurisdiction 
in  any  of  the  cases  enumerated,  we  should 
carefully  consider,  first,  the  condition  of  the 
business  of  this  court ;  second,  the  hardships 
to  the  petitioner  incident  to  a  denial  of  the 
writ;  third,  whether  the  petitioner  has  any 
plain,  speedy,'  adequate  remedy  in  the  cir- 
cuit court;  and,  fourth,  whether  he  has  a 
remedy  by  appeal. 

As  to  the  first,  it  Is  well  known  that,  at 
the  present  time,  the  docket  of  this  court  is 
greatly  congested,  and  it  follows  that,  if  we 
take  jurisdiction  of  this  matter  and  proceed 
with  a  hearing,  other  criminal  cases  equally 
meritorious,  some  involving  the  question  of 
life  and  death,  and  nearly  all  involving  the 
present  imprisonment  of  the  parties  concern- 
ed, will  have  to  be  postponed  to  the  consid- 
eration of  the  case  of  these  petitioners  who 
are  confessedly  guilty  of  some  crime,  the 
particulars  of  which  do  not  appear. 

It  does  appear  from  the  Imperfect  record 
that  they  appeared  in  court,  pleaded  guilty 
to  an  offense  against  the  laws  of  this  state, 
and  craved  the  immediate  sentence  of  the 
court  therefor,  and  that  thereupon  the  court 
sentenced  them  to  an  indeterminate  term  in 
the  penitentiary.  So  far  the  proceedings 
seem  to  have  been  regular,  but  the  law 
makes  it  the  duty  of  the  clerk  to  enter  in 
the  Judgment  the  crime  for  which  the  de- 
fendant was  sentenced,  and  this  he  has  fail- 
ed to  do,  so  that  Roberto  and  Martinez  are 
in  danger  of  remaining  indefinitely  In  the 
bastile,  unless  this  Inadvertence  Is  corrected. 
But  these  gentlemen  have  several  plain, 
speedy,  and  adequate  remedies.    An  obvious 
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one  Is  to  apply  to  the  court  to  require  the 
clerk  to  correct  the  judgment  entry  to  cor- 
respond with  the  facts.  Another  is  to  ap- 
peal to  this  court  in  the  regular  way  and 
have  the  Judgment  of  the  circuit  court  re- 
rersed  or  amended.  And  a  third  is  to  apply 
for  a  writ  of  habeas  corpus  before  a  Judge 
of  the  circuit  court,  and  And  their  redress. 
With  all  these  remedies  in  other  courts  open 
to  them,  we  do  not  think  this  is  a  case 
wherein  this  court  should  exercise  the  ex- 
traordinary Jurisdiction  conferred  by  the  re- 
cent amendment  to  the  detriment  of  other 
and  more  meritorious  business. 
The  petition  is  denied. 

EAKIN,  J.  (concurring).  It  is  urged  by  the 
petitioners  that  the  writ  of  habeas  corpus  is 
appellate  in  its  operation,  and  therefore 
should  be 'issued  as  a  matter  of  right  They 
rely  largely  upon  the  cases  of  Ex  parte 
Clarke,  100  U.  S.  399,  25  L.  Ed.  715,  and 
Ware  v.  Sanders  (Iowa)  124  N.  W.  1061.  In 
both  of  these  cases  it  is  recognized  as  a  pro- 
ceeding, when  issued  by  the  Supreme  Court, 
by  which  the  Judgment  of  the  lower  court 
may  be  reviewed,  in  so  far  as  to  ascertain 
whether  the  court  had  Jurisdiction  or  its 
Judgment  was  void  for  any  other  reason. 
But,  by  the  Constitution  of  the  United  States, 
the  Supreme  Court  can  only  exercise  original 
Jurisdiction  in  cases  affecting  ambassadors, 
public  ministers,  and  consuls,  and  those  in 
which  n  state  is  a  party.  Otherwise  its  Juris- 
diction is  appellate  and  It  disclaims  any  orig- 
inal Jurisdiction  to  Issue  writs  of  habeas 
corpus.  It  recognizes  the  writ  as  a  means 
by  which  It  may  exercise  Its  appellate  juris- 
diction to  review  the  Judgments  of  the  in- 
ferior federal  courts,  to  determine  whether 
they  were  rendered  without  Jurisdiction,  or 
are  otherwise  void;  and  usually,  in  connec- 
tion therewith,  it  will  issue  a  writ  of  certio- 
rari to  bring  up  the  record,  that  It  may  ex- 
amine it  npon  these  questions,  holding  that 
the  Constitution  does  not  prescribe  the  man- 
ner in  which  its  appellate  Jurisdiction  may 
he  exercised.  Ex  parte  Virginia,  100  D.  8. 
339,  ^  L.  Ed.  676;  Ex  parte  Slebold,  100  U. 
S.  371,  25  L.  Ed.  717.  In  Ex  parte  Xerger, 
8  Wall.  85,  19  L.  Ed.  332,  the  court  say: 
"We  regard  as  established  upon  principal  and 
authority,  that  the  appellate  Jurisdiction  by 
habeas  corpus  extends  to  all  cases  of  com- 
mitment by  the  judicial  authority  of  the 
United  States,  not  within  any  exception  made 
by  Congress."  In  Ex  parte  Slebold,  supra, 
it  Is  held  that  It  cannot  issue  the  writ  as  an 
exercise  of  its  original  jurisdiction.  In  Ware 
V.  Sanders,  supra,  the  decision  follows  thesQ 
cases  because  the  Iowa  Constitution  gives 
the  Supreme  Court  supervisory  control  of  in- 
ferior judicial  tribunals  throughout  the  state, 
and  Jurisdiction  to  issue  the  writ  of  habeas 
corpus,  its  issuance,  being  also  provided  for 
by  statute,  may  doubtless  be  properly  used 
as  a  means  of  exercising  such  supervision. 
The  Oregon  Constitution  contains  no  such 


provision,  but  extends  to  the  Supreme  Court 
only  original  Jarisdlctlon  to  issue  the  writ 
of  habeas  corpus  in  its  own  discretion.  An 
appeal  is  in  the  nature  of  a  writ  of  error 
which,  In  most  cases,  is  a  matter  of  right 
at  common  law,  but  with  us  it  depends  whol- 
ly upon  statute  granting  the  right  and  not 
upon  any  principle  of  the  common  law.  The 
right  is  not  guaranteed  by  the  Constitution. 
It  provides  that  this  court  shall  have  Juris- 
diction to  revise  the  final  decisions  of  circuit 
courts.  But  this  provision  is  not  self-ex- 
ecuting and  does  not  give  the  right,  in  the 
absence  of  legislative  enactment,  and  there- 
fore appeals  can  only  be  prosecuted  in  the 
manner  provided  by  law.  Portland  v.  Gas- 
ton, 38  Or.  533,  63  Pac.  1051.  This  writ  is 
not  one  by  which  the  Judgment  of  the  lower 
court  may  be  reviewed  in  the  Supreme  Court. 

The  language  of  this  provision  of  the  Con- 
stitution clearly  indicates  that  it  was  not  the 
purpose  to  place  upon  the  Supreme  Court  the 
duty  to  issue  and  hear  as  an  original  proceed- 
ing every  writ  of  mandamus,  quo  warranto, 
and  habeas  corpus,  when  applied  for  through- 
out the  state.  It  "may,  in  its  own  discre- 
tion," issue  the  writ;  that  is,  when,  in  the 
opinion  of  the  Supreme  Court,  there  is  some 
necessity  for  an  application  to  it,  and  only 
when  there  Is  some  reason  why  adequate  and 
prompt  relief  may  not  be  obtained  in  the  cir- 
cuit or  county  court  To  hold  otherwise,  this 
court  might  be  burdened  with  these  applica- 
tions of  which,  until  now,  the  circuit  and 
county  courts  have  had  exclusive  Jurisdic- 
tion, and  where  under  all  ordinary  circum- 
stances the  remedy  is  complete  and  prompt 
There  may  often  be  cases  in  which  It  will  t>e 
necessary  or  proper  that  this  court  shall  take 
original  Jurisdiction  of  these  writs,  but  the 
Constitution  contemplates  that  they  shall  is- 
sue only  in  cases  in  which  the  court  deems 
It  proper  in  the  exercise  of  a  legal  discre- 
tion. 

In  the  case  of  Ex  parte  Ryan,  124  La.  286, 
50  South.  161,  upon  an  application  to  the  Su- 
preme Court  for  a  writ  of  habeas  corpus,  it 
is  held  that  the  application  would  not  be  en- 
tertained if  the  hearing  could  be  had  before 
a  court  of  first  instance.  In  State  ex  reL  v. 
Sheriff,  44  La.  Ann.  1014,  11  South.  541,  It  is 
said:  "Whilst  the  writ  of  habeas  corpus  is 
one  of  right  it  is  not  one  of  course.  A  par- 
ty seeking  to  avail  himself  of  it  is  not  at 
liberty  to  select  for  himself,  absolutely,  ei- 
ther the  time  or  place  for  relief  or  the  tri- 
bunals through  which  it  is  to  l>e  obtained. 
So  far  from  conceding  it  to  be  the  duty  of 
this  court  to  entertain  and  act  under  each 
and  every  application  for  the  writ  on  which 
we  might  legally  do  so,  we  are  of  the  opinion 
that  we  should  abstain  from  action  where 
this  may  as  weU  be  done  in  competent  lower 
courts,  unless  there  should  be  special  circum- 
stances in  the  case  making  immediate  direct 
action  or  intervention  necessary  or  expedi- 
ent" State  ex  rel.  v.  Sheriff,  36  La.  Ann. 
855;    SUte  t.  McCoUey.  115.  La.   406.  39 
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South.  81.  In  CommonwealUi  v.  Baroux,  36 
Pa.  262,  an  application  for  a  writ  of  man- 
damus (induded  with  habeas  corpus  In  the 
grant  of  Jurisdiction),  it  is  held  that  although 
the  Supreme  Court  has  Jurisdiction  to  issue 
the  writ  of  mandamus,  "it  is  in  our  discre- 
tion to  refuse  it  as  an  original  case,  if  there 
be  an  adequate  remedy  in  another  form  or 
before  another  court"  And  the  writ  was  de- 
nied because  no  necessity  for  making  the  ap- 
plication to  the  Supreme  Court  was  shown. 
In  State  ex  rel.  v.  Barret,  25  Mont  112,  117, 
63  Pac.  1030,  upon  a  similar  application,  it 
is  held  that  there  must  be  some  good  reason 
why  the  application  is  made  to  the  Supreme 
Court  for  such  a  writ  "District  courts  are 
ordinarily  the  primary  forums,  and  in  them 
should  be  commenced  speciEil  proceedings,  un- 
less sufficient  reasons  exist  why  resort  to 
the  Supreme  Court  is  necessary  in  the  first 
instance."  To  the  same  effect  are  State  ex 
rel.  T.  Lawrence,  38  Ma  535,  and  State  ex 
reL  Mcllbany  t.  Stewart  32  Mo.  370. 

The  conclusion  is  irresistible,  that  the  new 
Jurisdictional  prorision  contemplates  that  the 
application  to  the  Supreme  Court  for  any  of 
these  writs  should  only  be  entertained  in 
case  there  is  some  good  reason  why  it  cannot 
ba  Issued  and  beard  by  the  circuit  or  county 
court  which  does  not  appear  in  this  case. 

KING,  3.  (dissenting).  As  to  whether  un- 
der our  Constitution  a  habeas  corpus  pro- 
ceeding is  appellate  in  its  nature,  entitling 
petitioner  to  a  writ  regardless  of  the  amend- 
ment under  consideration,  and  as  to  the  ef- 
fect of  the  Judicial  amendment  upon  other 
courts  of  the  state,  I  express  no  opinion. 
But  I  must  dissent  from  the  conclusion  an- 
nounced by  my  associates  concerning  our  du- 
ty, under  the  amendment,  to  take  jurisdic- 
tion of  the  case  before  us.  It  is  rarely,  if  at 
all,  that  an  argument  is  heard  l>efore  issu- 
ing the  writ  and,  as  I  understand  it,  be- 
cause of  the  far-reacbing  and  possibly  dis- 
astrous effect  of  a  misstep,  or  of  the  estab- 
lishment of  a  wrong  precedent  at  this  time, 
counsel  for  both  sides  of  the  controversy 
were  permitted  to  be  heard,  and  I  think 
properly,  for  it  is  certainly  of  vast  import- 
ance that  no  error  in  this  respect  should  be 
made.  As  observed  by  Mr.  Justice  Lyons  of 
the  Supreme  Court  of  Wisconsin,  in  Re  Ida 
Louise  Pierce,  44  Wis.  418:  "The  interest  of 
the  state  In  the  personal  liberty  of  its  citi- 
zens is  primary  and  proximate,  and  to  secure 
such  liberty  to  each  citizen  entitled  thereto 
is  one  of  the  most  important  purposes  of 
government."  And  in  Re  Semler,  41  Wis. 
622,  Mr.  Justice  Cole  remarked:  "No  rule 
should  be  adopted  restricting  the  Jurisdiction 
of  this  court  over  the  writ  of  habeas  corpus, 
which  has  ever  been  regarded  as  the  safe- 
guard of  personal  liberty,  except  for  the 
most  weighty  considerations."  So,  too,  in 
Simmons  v.  Georgia  I.  &  C.  Co.,  117  Ga.  305, 
a06,  43  S.  B.  780,  781  (61  L.  R.  A.  739).  Mr. 
Ju^ce   Cobb,  ^)ealilng  for   the  court,   olh 


serves:  "The  writ  Is  as  much  a  palladium  of 
liberty  today  as  it  was  during  the  abuses  ex- 
isting in  the  days  of  the  ancient  Englisti 
sovereigns.  It  is  to  the  credit  of  an  advanc- 
ed civilization  that  the  necessity  for  the  is- 
suance of  the  writ  rarely  ever  arises,  but  the 
Constitution  of  this  state  declares  ttiat  the 
privilege  of  the  writ  shall  never  be  suspend- 
ed, and  it  stands  today,  as  it  did  in  the  days 
of  King  Charles,  to  protect  and  safeguard 
the  liberty  of  the  citizen." 

There  is  pertiaps  no  other  state  with  a 
Constitution  containing  a  provision  similar 
in  language  to  the  one  presented.  Most  if 
not  all,  of  the  states  have  provisions  in  their 
f  imdamental  laws  substantially  as  appears  in 
our  Bill  of  Rights,  {  23,  viz.:  "The  privilege 
of  the  writ  of  habeas  corpus  shall  not  be 
suspended,  unless  in  case  of  rebellion  or  in- 
vasion the  public  safety  require  iV'  Under 
this  and  like  provisions  all  the  states  con- 
taining such  requirements  take  original  Ju- 
risdiction of  habeas  corpus  proceedings,  and 
recognize  the  right  to  exercise  sound  discre- 
tion in  allowing  or  denying  the  writ  On  page 
311  of  117  Ga..  page  782  of  43  S.  B.  (61  L. 
R.  A.  739),  in  the  case  of  Simmons  v.  Geor- 
gia, I.  &  C.  Co.,  the  court  observes  that: 
"While  the  writ  of  habeas  corpus  is  a  'writ 
of  right'  it  did  not  either  under  the  com- 
mon law  or  the  statute  of  Charles  II.  issue 
as  a  matter  of  course,  but  only  on  probable 
cause  shown."  To  the  same  effect  is  the  lan- 
guage quoted  in  the  concurring  opinion  from 
State  ex  rel.  v.  Sheriff,  44  La.  Ann.  1014,  11 
South.  541,  where  under  the  facts  there 
shown  Jurisdiction  was  properly  denied.  Thus 
writs  have  often  been  denied  by  the  exercise 
of  the  sound  "discretion"  by  courts  in  states- 
without  such  language  in  their  fundamental 
laws  as  may  appear  in  the  amendment  under 
consideration,  disclosing  that  the  provision,. 
"In  their  own  discretion,"  adds  nothing  new 
to  the  practice.  But  I  have  yet  to  find  the 
first  case  where  the  issuance  of  the  writ  ha» 
been  denied  by  an  appellate  court  to  one  im- 
prisoned in  the  penitentiary  under  a  void 
Judgment  I  do  not  question  the  possibility 
of  there  being  an  occasional  decision  to  tliat 
effect,  but  i^  so,  it  is  a  rare  exception,  and 
on  investigation  it  probably  will  be  found 
that  the  refusal  was  because  of  some  unusu- 
al circumstance  or  showing  made,  disclosing 
special  and  exceptional  reasons  therefor.  I 
understand  the  rule  supported  by  the  great 
weight  of  authority  to  be  that  regardless  of 
the  rights  of  a  petitioner  to  apply  to  the  low- 
er courts  for  the  writ  appelate  courts  re- 
fuse original  Jurisdiction  in  habeas  corpus 
proceedings  only  in  cases  where  it  appears 
that  civil  rights  are  concerned. 

Judicial  discretion,  it  is  true,  cannot  be 
governed  by  any  fixed  rule  or  rules,  for  so 
to  do  would  leave  no  discretion,  yet  it  has 
in  legal  parlance  a  well-understood  meaning, 
which  meaning,  it  is  to  be  presumed,  was  in- 
tended when  placed  in  our  Constitution.  The 
use  of  the  word  "own,"  to  which  some  welglit 
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appears  to  be  attached,  ia  tautological,  and 
adds  nothing  to  the  strength  of  the  expres- 
sion. Volume  14  of  the  Cyc.  383,  384,  de- 
fines 'discretion  of  the  court  as  the  "ability 
to  discern  by  the  right  line  of  law,  and  not 
by  the  crooked  cord  of  private  opinion,  which 
the  vulgar  call  discretion;  freedom  to  act 
according  to  the  Judgment  of  the  court,  or 
according  to  the  rules  of  equity  and  the  na- 
ture of  circumstances;  judicial  discretion 
regulated  according  to  known  rules  of  law; 
legal  discretion,  and  not  a  personal  discre- 
tion; sound  discretion  guided  by  fixed  legal 
principles;  sound  discretion  guided  by  law; 
sound  Judgment,  to  be  exercised  according 
to  the  rules  of  law;  sound  Judicial  discre- 
tion." This  court.  In  referring  to  the  use  of 
the  word  "discretion,"  as  used  In  Coos  Bay 
Nav.  Co.  T.  Endicott,  84  Or.  573,  576,  57  Pac. 
61,  62,  and  so  often  used  In  our  statute,  has 
said  that  it  "must  be  exercised  in  conform- 
ity with  the  spirit  of  the  law  and  in  accord- 
ance with  the  rules  established  in  reference 
thereto.  «  •  • "  Also  in  Linn  Co.  v.  Mor- 
ris, 40  Or.  415,  420,  67  Pac.  295,  297,  Mr. 
Justice  Moore  observes:  "The  Judicial  dis- 
cretion that  is  not  subject  to  review  on  ap- 
peal is  such  an  exercise  of  authority  in  the 
mode  of  proceeding  for  the  enforcement  of 
rights  or  the  redress  of  wrongs  ^s  Is  reason- 
ably designed,  according  to  fixed  legal  prin- 
ciples, to  promote  substantial  Justice."  Nu- 
merous cases  have  been  reversed  by  this 
court  on  account  of  an  exercise,  under  some 
provision  of  our  statutes,  of  what  the 
trial  courts  deemed  their  discretion,  among 
which  Is  Nicklaus  t.  Goodspeed,  108  Pac. 
135. 

The  question,  then,  with  which  we  are  con- 
fronted, and  the  only  question,  is  whether, 
nnder  the  well-known  rules  of  law,  the  facts 
presented  by  the  petition  for  the  writ  are 
adequate  to  Justify  the  exercise  of  our  dis- 
cretion in  favor  of  granting  the  same.  The 
only  provision  upon  the  subject  reads:  "When- 
ever any  person  Is  convicted  of  a  felony  for 
which  the  maximum  punishment  does  not 
exceed  twenty  years  imprisonment,  the  court 
may,  in  its  discretion,  sentence  such  person 
to  Imprisonment  in  the  penitentiary  without 
limitation  of  time,  and  such  person  so  con- 
victed and  sentenced  may  be  paroled  for  good 
conduct  by  the  Governor  upon  such  terms 
and  conditions  as  may  seem  to  him  wise,  at 
any  time  after  such  person  shall  have  served 
the  minimum  period  of  imprisonment  provid- 
ed for  by  law  for  such  offense,  but  such  Im- 
prisonment shall  not  In  any  event  exceed  the 
maximum  term  provided  by  law  for  the  crime 
of  which  the  prisoner  was  convicted  and  sen- 
tenced." Laws  1905,  p.  318.  It  will  thus  be 
seen  that,  under  the  statute  an  indeterminate 
sentence,  or  sentence  "without  limitation  of 
time,"  can  be  Imposed  only  where  It  appears 
that  the  accused  has  been  convicted  of  a 
felony,  the  penalty  for  which  does  not  exceed 
20  years'  Incarceration  in  the  penitentiary. 
•  State  v.  Smith,  107  Pac.  980.  There  Is  noth- 
ing In  the  record  before  na  from  which  the 


offense  to  which  defendants  pleaded  guilty 
may  be  ascertained.  It  may  have  been  fot  a 
mere  misdemeanor,  the  penalty  for  which 
was  a  light  fine  or  Jail  sentence.  This  ques* 
tion  can  only  be  determined  ution  the  return 
to  the  writ,  which  is  not  before  us.  The 
Journal  entry  quoted  in  the  petition,  show* 
Ing  the  sentence  imposed,  states  no  fact  or 
facts  from  which  It  may  be  inferred  that  a 
plea  of  guilty  was  entered  to  a  felony,  and 
certainly  If  not  to  a  felony  the  sentence  Im- 
posed Is  absolutely  void;  no  law  being  pro- 
vided for  such  sentence  under  any  other  cir- 
cumstances. The  question  as  to  whether  the 
writ  should  Issue  should  be  determined  from 
the  record  presented.  This  is  too  well  settled 
to  need  citation  of  authority  for  Its  support, 
and  no  rule  of  law  is  better  established  or 
more  fully  settled  than  that  when  proceed- 
ings of  the  character  under  discussion  are 
presented  to  this  court  for  consideration.  It 
cannot  be  presumed  that  the  proceedings  in 
the  court  below  (upon  which  a  Judgment,  void 
upon  its  face,  was  entered)  were  regular,  and 
that  an  error  occurred  through  the  inadver- 
tence or  misprision  of  the  clerk  in  entering 
the  Judgment  Such  is  the  holding  in  prac- 
tically all  of  the  federal  and  state  courts, 
including  the  adjudications  of  this  court  as 
observed  in  State  v.  Gilbert  (decided  May  14, 
1883)  112  Pac.  436,  in  referring  to  the  tran- 
script there  presented  for  consideration:'  "To 
It  alone  can  we  look  to  ascertain  what  the 
action  of  the  court  below  was,  and  upon  it 
determine  whether  any  error  was  committed. 
The  duty  of  the  clerk  in  such  matters  la 
ministerial  undoubtedly,  and  subject  to  the 
supervision  and  control  of  the  court  But 
his  record  is  the  highest  record  of  the  Judi- 
cial action  of  the  court  It  imports  verity, 
and,  until  impeached  by  the  court  Itself,  ia 
conclusive  of  the  matters  to  which  it  relates" 
— citing  Schtrmer  v.  People,  33  111.  276.  To 
the  same  effect  State  v.  Cartwrlght,  10  Or. 
193;  State  v.  Smith,  107  Pac.  980;  State  ▼. 
McOaffrey,  26  Or.  570, 38  Pac  932.  This  rule, 
after  careful  consideration  by  this  court,  waa 
followed  in  State  v.  Walton,  SO  Or.  142,  91 
Pac.  490,  13  L.  R.  A.  (N.  S.)  811.  The  same 
principle  is  announced  and  upheld  in  Crain 
V.  United  States,  162  U.  S.  625,  16  Sup.  Ct 
952,  40  L.  Ed.  1007,  since  the  promulgation 
of  which  the  rule  thus  declared  has  been  re^ 
ognized  In  every  state  In  the  Union,  having 
no  statutes  to  the  contrary,  where  the  ques- 
tion has  arisen,  except  in  Colorado. 

Taking  the  record  then  as  presented,  it  la 
obvious  that  Francesco  Roberto  and  Lorua 
Martinez,  whom  the  petitioner  represents,  are 
sentenced  to  the  Oregon  state  prison  until 
the  end  of  time  without  authority  of  law, 
and  the  proceedings  by  which  they  are  held 
are  void.  It  may  be  that  the  prisoners  plead- 
ed guilty  to  a  crime  coming  within  the  In- 
determinate sentence  act  but  unless  w« 
adopt  the  policy  of  relying  upon  mere  rumors 
or  hearsay  evidence,  and  step  outside  the  rec* 
ord  presented  to  ascertain  the  facts,  we  have  . 
no  means  of  knowing  upon  what  charge  thig;  [c 
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are  Imprisoned.  Unless,  therefore,  we  are  to 
turn  a  deaf  ear  to  the  well-established  prin- 
cipals of  law  applicable  to  writs  of  habeas  cor- 
pus, we  should,  under  the  showing  by  the  pe- 
tition, allow  the  writ,  on  the  return  to  which 
the  real  status  of  the  prisoners  could  be  de- 
termined. 

The  object  of  this  amendment.  In  my  Judg 
ment,  was  .to  reach  such  cases  as  the  one 
presented,  and  thereby  avoid  the  delays  inci- 
dent to  an  appeal  from  the  county  and  circuit 
courts  to  this  court.  These  delays  often 
work  to  the  prejudice  of  the  state,  and  at 
other  times  occasion  great  injnstice  to  those 
unlawfully  held  In  custody.  For  example.  In 
the  case  of  Isakson  v.  Stevens,  110  Pac.  393, 
recently  decided,  the  petitioner,  on  a  charge 
of  felony,  was  on  February  13,  1900,  held  be- 
fore a  committing  magistrate  to  await  the 
action  of  the  grand  Jury.  A  petition  for  writ 
of  habeas  corpus  was  applied  for  in  the  cir- 
cuit court  and  denied,  but,  pending  an  ap- 
peal, the  accused  was  admitted  to  ball.  Ow- 
ing to  the  congested  condition  of  our  calen- 
dar the  case  was  not  reached  and  finally  was 
not  determined  until  August  3, 1910.  In  that 
case,  under  the  facts  disclosed  by  the  rec- 
ords, the  accused  deserved  to  be  imprisoned 
In  the  penitentiary  for  a  term  of  years,  but 
after  more  than  17  months  bad  elapsed  the 
matter  was  through  this  court,  and  although 
decided  against  the  petitioner,  he  bad  not 
even  been  tried  in  the  court  below.  Whether 
he  appeared  for  trial  or,  through  forfeiture 
of  his  ball,  escaped  punishment  is  Immaterial 
for  the  purpose  of  this  illustration,  which  dis- 
closes the  facility  with  which  a  criminal 
through  delay  may  escape  Justice.  No  more 
of  the  court's  time  would  have  been  consum- 
ed had  the  application  for  the  writ  been 
made  here  in  the  first  instance  than  was  final- 
ly required  on  appeal.  Had  the  amendment 
under  consideration  then  been  In  force,  and 
the  application  brought  here -in  the  first  in- 
stance, the  petition,  not  showing  sufficient 
grounds  for  the  discharge  of  the  accused, 
would  have  been  denied  without  delay,  and 
the  prisoner,  after  a  few  days'  delay,  would. 
If  guilty,  have  been  sentenced,  or.  If  Innocent, 
have  secured  his  lll>erty.  Assume,  on  the 
other  hand,  that  a  man  is  suspected  of  a 
bailable  offense,  yet  has  committed  no  crime, 
but  through  a  misapprehension  of  the  law 
the  Judge  below  denies  him  ball.  Should  he 
then  be  required  to  ask  the  same  Judge,  by 
habeas  corpus,  to  discharge  him,  and  on  a 
second  denial  of  Justice  be  compelled  to  ap- 
peal and  wait  many  months  for  a  final  de- 
termination In  the  appellate  court,  and  dur- 
ing .that  time  be  restrained  of  his  liberty? 
To  ask  this  Is  to  answer  It.  As  before  not- 
ed, the  prisoners,  so  far  as  we  know,  may 
have  committed  the  smallest  misdemeanor, 
entitling  them  only  to  a  few  days  in  Jail,  yet, 
by  the  conclusion  reached,  they  are  required 
.to  apply  for  the  writ  to  the  court  where  the 
error  occurred,  on  refusal  of  which  they 
must  remain  In  the  state  prison  for  a  year 


or  more,  until  the  case  may  here  be  reached 
and  determined. 

Manifestly  the  amendment  had  some  pur- 
pose in  view  when  It  gave  to  the  jteople  af- 
fected the  right  to  apply  to  this  court  for  a 
writ  of  habeas  corpus,  and  this  cause,  if 
appears  to  me,  clearly  comes  within  the  class 
of  cases  thereby  contemplated.  The  argu- 
ment that  It  may  impose  additional  biurdens 
upon  a  long-suffering  and  overworked  court 
•should  have  no  weight  It  is  not  for  the 
courts  to  say  what  work  should  be  thrust 
upon  them  by  the  law-making  department; 
that  is  a  legislative  and  not  a  Judicial  mat- 
ter. Like  objections  were  made  to  the  grant- 
ing of  this  guaranty  of  personal  liberty  be- 
fore its  first  royal  recognition  In  the  Magna 
Charta.  and  especially  when,  In  1679,  the 
first  fully  recognized  habeas  corpus  act  (31 
Car.  II,  c.  2)  was  adopted.  No  doubt  It  was 
then  anticipated  that  such  courts  as  were 
then  existent  would  be  overworked  by  appli- 
cations of  those  claiming  to  be  unlawfully 
restrained  of  liberty,  and  possibly  they  were, 
but,  so  far  as  I  can  ascertain,  this  inconven- 
ience has  seldom  been  recognized  as  an  argu- 
ment against  the  exercise  and  recognition  of 
this  right  It  was  on  account  of  delays  of 
courts  and  the  officers  thereof  (of  which  ap- 
peals in  this  country  furnish  frequent  illus- 
trations) that  birth  was  given  to  what  the 
Cyclopedia  (Vol.  21,  p.  283)  refers  to  as  the 
first  effective  habeas  corpus  act  the  reasons 
therefor  being  stated  in  the  preamble  of  the 
act  thus:  "Whereas  great  delays  have  been 
used  by  sheriff,  gaolers,  and  other  officers,  to 
whose  custody  any  of  the  king's  subjects 
have  been  committed  for  criminal  or  suppos- 
ed criminal  matters,  in  making  returns  of 
writs  of  habeas  corpus  to  them  directed,  by 
standing  out  an  alias  and  plurles  habeas  cor- 
pus, and  sometimes  more,  and  by  other  shifts 
to  avoid  their  yielding  obedience  to  such 
writs,  contrary  to  their  duty  and  the  known 
laws  of  the  land,  whereby  many  of  the  king's 
subjects  have  been,  and  hereafter  may  be 
long  detained  In  prison,  in  such  cases  where 
by  law  they  are  bailable,  to  their  great 
charges  and  vexations,  for  the  prevention 
whereof,  and  the  more  speedy  relief  of  all 
persons  Imprisoned  for  any  such  criminal  or 
supposed  criminal  matters;  be  it  enact- 
ed.   *    •* " 

This  act  when  read  In  full,  will  be  found 
very  complete  as  compared  to  those  preceding 
It,  and  was  enacted  to  cure  the  abuse  of  dis- 
cretion then  so  common.  The  conditions 
leading  up  to  Its  enactment  and  until  the 
final  solution  of  the  problem  In  England  by 
the  adoption  of  the  law  on  the  subject,  enact- 
ed in  the  reign  of  George  III,  are  given  (15 
Am.  Eng.  Ency.  129),  as  follows:  "The  Judges 
delayed  for  two  terms  to  deliver  an  opinion 
as  to  how  far  such  a  charge  was  bailable, 
and  when  at  length  they  agreed  that  it  was 
bailable  they  annexed  a  condition  of  finding 
sureties  for  good  behaviour,  which  still  pro- 
tracted the  Imprisonment  the  chief  Justice, 
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Sir  Nicholas  Hyde,  at  the  same  time  declar- 
ing that  'if  they  were  again  remanded  for 
that  cause,  perhaps  the  court  would  not  aft- 
erwards grant  an  habeas  corpus,  being  al- 
ready made  acquainted  with  the  cause  of  the 
Imprisonment'  There  were  other  abuses 
wtiich  came  into  frequent  practice  'which  in 
some  measure  defeated  the  benefit  of  the 
remedy.  Thus  the  party  imprisoning  was  at 
UI)erty  to  delay  his  obedience  to  the  first 
writ,  and  wait  until  a  second  and  thirds  call- 
ed an  alias  and  plurles,  were  Issued,  before 
he  produced  the  prisoner." 

In  the  light  of  history,  is  it  not  to  be  pre- 
sumed that  inconveniences  and  delays  analo- 
gous to  those  above,  so  frequeut  even  under 
our  advanced  system  of  procedure,  moved  the 
people  of  the  state  in  the  adoption  of  a  con- 
stitutional provision  on  the  subject,  and 
should  we  not  pause  long  before  establishing 
a  precedent,  the  effect  of  which  is  to  recog- 
nize a  continuance  of  those  conditions?  From 
their  inception  the  circuit  courts,  as  well  as 
county  courts  of  this  state,  have  had  Juris- 
diction of  these  matters,  yet  it  is  a  well- 
known  fact  that  such  applications  have  con- 
stituted but  a  very  small  percentage  of  their 
cases,  due  principally  to  the  fact  that  one  Is 
rarely  held  in  custody  under  a  void  judgment. 
The  writ  is  used  only  to  correct  jurisdiction- 
al errors,  resulting  in  a  wrongful  restraint  of 
liberty,  from  which  It  must  necessarily  fol- 
low, that,  should  we  take  jurisdiction  of  this 
class  of  cases,  applications  therefor  would 
rarely  be  made.  In  nearly  every  state  in  the 
Union  Its  use  Is  invoked  by  appellate  courts, 
and  jurisdiction  thereof  taken  in  cases  anal- 
ogous to  the  one  under  consideration,  yet' 
applications  therefor  have  been  comparative- 
ly few.  Then  why  anticipate  a  rush  of  pe- 
titions to  this  court  and  an  overcrowding  of 
our  docket  from  that  source  of  litigation,  if 
recognized?  It  Is  reasonable  to  assume  that 
onr  people,  knowing  our  state  to  be  unlike 
others  in  this  respect,  in  that  unusuaUy  long 
delays  must  be  encountered  before  a  writ  of 
habeas  corpus  may  be  beard  in  the  Supreme 
Court,  deemed  it  an  important  step,  forward, 
and  accordingly  intended  by  amendment  to 
grant  to  our  citizens  the  same  rights  and 
privileges  in  this  respect  as  are  enjoyed  in 
other  states. 

The  holding  to  the  effect  that  these  pris- 
oners may  apply  to  the  trial  court  for  a  cor- 
rection of  the  record  to  conform  to  the  facts, 
is  novel  as  well  as  new  in  its  application. 
As  before  shown,  it  is  not  within  our  prov- 
ince to  assume  any  state  of  facts  not  disclos- 
ed by  the  record.  Nor  can  facts  be  determin- 
ed without  first  granting  the  writ  and  pro- 
curing a  return  thereto.  To  invoke  this  rule 
is  to  condemn  without  a  hearing;  it  is  petitio 
princlpii,  an  assumption  of  the  very  thing 
to  be  established,  and  which  the  petitioner 
seeks  to  have  investigated.  It  also  occurs 
to  me  that  it  is  an  anouialous  precedent  to 
hold  it  to  be  the  duty  of  one  alleging  himself 
to  be  Imprisoned  Ulegally,  or  without  author- 
ity of  law,  first  to  move  to  have  the  record 


corrected  in  such  man&er  as  will  change  an 
unlawful  detention  into  a  lawful  imprison- 
ment, but  such  I  take  to  be  the  effect  of  the 
holding,  that  an  "obvious"  remedy  would  be 
for  the  prisoners  "to  apply  to  the  court. to 
require  the  clerk  to  correct  the  judgment  en- 
try to  correspond  with  the  facts."  , 

Again,  there  is  a  broad  distinction  between 
conditions  justifying  the  granting  of  the 
writ  of  habeas  corpus  cases  and  cases  appeal- 
ed from  a  judgment  in  the  usual  trial  of  one 
accused  of  a  crime,  where  only  questions  of 
procedure  are  invoked,  and  where,  as  a  rule, 
jurisdictional  matters  are  seldom  presented, 
while  in  habeas  corpus  proceedings  only  the 
jurisdiction  of  the  court  is  determined,  such 
as,  the  right  to  retain  the  prisoner  in  custody 
under  a  void  law  or  a  void  judgment.  The  dis- 
tinction between  these  two  classes  of  cases, 
and  the  reason  why  the  same  rule  should  not 
be  invoked  in  one  as  in  the  other,  I  think  man- 
ifest. As  observed  by  the  court  in  Simmons 
V.  Georgia  I.  &  O.  Co.,  117  Ga.  308,  43  S.  E 
780,  781  (61  U  R.  A.  739):  "Questions  grow- 
ing out  of  an  alleged  iUegal  restraint  of  a 
person's  liberty  are  always  questions  of  much 
delicacy  and  importance.  They  impose  upon 
the  judiciary  the  duty  of  Instituting  a  care- 
ful and  painstaking  investigation  into  the 
cause  of  the  detention,  and,  if  it  be  shown  to 
be  illegal,  the  courts  should  not  be  too  astute 
in  finding  technical  objections  to  the  manner 
in  which  the  legality  of  the  restraint  is  call- 
ed in  question." 

Furthermore,  no  unusual  inconvenience 
<x>uld  result  from  the  granting  of  the  writ. 
The  court  where  the  sentence  was  imposed 
and  the  prison  where  the  parties  are  confined 
are  in  this  city.  This,  in  addition  to  the 
showing  presented,  disclosing  a  restraint  of 
the  prisoners  under  a  void  Judgment,  affords 
an  additional  argument  in  support  of  the 
prayer  of  the  petition,  the  denial  of  which,  in 
my  judgment,  is  an  abuse  of  discretion.  I 
can  conceive  of  many  cases  where  the  discre- 
tion of  the  court  would  properly  be  exercised 
in  denying  the  petition;  for  example,  cases 
more  civil  tlian  criminal  in  character,  illus- 
trations of  which  are  controversies  between 
divorced  parents  over  the  custody  of  children, 
and  Instances  requiring  possibly  an  examina- 
tion of  witnesses,  alluded  to  in  the  concur- 
ring opinion,  which  class  the  appellate  courts 
in  some  states.  In  the  exercise  of  their  discre- 
tion, have  either  remanded  to  the  courts  be- 
low or  dismissed  the  writ,  on  account  of  the 
insufficiency  of  the  showing  made,  or  of  the 
lack  of  importance  of  the  cause  presented. 
As  a  rule  these  cases  are  treated  as  being  on 
the  same  plane  as  many  of  the  injunction,  . 
mandamus,  and  quo  warranto  proceedings; 
but  the  distinction  between  them  and  those  of 
the  character  here  under  consideration,  with 
but  few  exceptions,  is  fully  recognized  by  the 
courts  and  the  confusion  respecting  the  points 
here  involved,  I  believe  to  be  due  to  a  failure 
to  recognize  this  distinction;  accordingly  per- 
sonal liberty  is  reduced  to  the  same  level  as 

property  and  official  rights.    I  do 
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tlon  that,  In  each  of  the  cas^s  relied  upon  in 
tbe  opinion  of  Mr.  Justice  EAKIN,  tbe  court 
was  jnstifled  In  declining  to  take  jurisdiction, 
and  It  was  cases  of  tliat  class  in  which  it 
was  intended  by  tite  amendment  that  this 
court  should  exercise  its  sound  discretion  (or 
"its  own  discretion,"  if  preferred)  and  refuse 
to  entertain.  Such,  for  example,  was  tbe 
case  of  Bx  parte  Ryan,  124  La.  286,  50  South. 
161,  where  the  custody  of  a  child  was  InvolT* 
ed,  and  where  it  was  apparent  there  was  no 
emergency  for  prompt  action.  Also  in  CX>m- 
monwealth  ▼.  Baroux,  36  Pa.  262,  in  which 
members  of  a  city  council  were  held  for  con* 
tempt  of  court  in  not  obeying  a  peremptory 
writ  of  mandamus,  in  reference  to  which  the 
court  held  that  the  facts  did  not  justify  a  di- 
rect application  to  the  Supreme  Court.  State 
ex  rel.  v_  Barret.  25  Mont.  112,  63  Pac.  1030, 
was  another  ordinary  case  of  mandamus, 
while  tbe  case  of  State  ex  rel.  v.  Lawrence, 
S8  Mo.  535,  was  a  quo  warranto  proceeding. 
The  distinction  between  cases  of  that  charac- 
ter and  the  one  under  consideration  should 
preclude  them  from  becoming  authority  for 
the  course  adopted  in  tbe  case  at  bar.  Tbe 
language  quoted  from  them  in  the  concurring 
opinion,  standing  alone,  seems  In  point,  but 
when  read  in  connection  with  the  record  al- 
luded to  In  each  case,  I  think  far  from  ap- 
plicable to  the 'points  here  presented. 

In  conclusion,  I  deem  the  result  announced 
by  my  associates  a  long  stride  towards  a  sus- 
pension of  the  writ  of  habeas  corpus;  It  is 
a  step  backward  in  the  progress  of  the  law, 
ahd,  I  think,  clearly  inconsistent  with  the 
reason  and  spirit  of  the  habeas  corpus  pro- 
vision of  the  judicial  amendment  to  our  con- 
stitution. Tbe  writ  should  issue  and  the 
final  outcome  be  determined  upon  the  show- 
ing made  thereby.  - 

<67  Or.  609) 

STATE  V.  TEE  GUENG. 
(Supreme  Court  of  Oregon.    Dec.  31,  1910.) 

1.  C7BIHINAI.  Law  (§  404*)  —  Evidence  —  Re- 
volvers. 

Where,  in  a  prosecution  for  tbe  murder 
of  a  Chinese  person,  tlie  state  claimed  tliat  de- 
fendant and  certain  others  were  engaged  in  a 
conspiracy  to  kill  deceased,  who  was  killed  by 
a  shot  from  a  38-caliber  revolver,  the  court  did 
not  err  in  admitting  in  evidence  a  41-calit>er 
Colt's  revolver  found  about  two  hours  after  the 
shooting  in  a  toilet  where  accused  and  another 
of  tbe  alleged  conspirators  were  found  hiding 
at  the  time  of  their  arrest;  there  being  other 
evidence  indicating  that  they  attempted  to  es- 
cape or  resist  arrest. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  891 ;   Dec.  Dig.  g  404.*] 

2.  Homicide     (§     213*)  —  Evidence  —  Dtino 
Declarations — Religious  Belief. 

While  testimony  as  to  dying  declarations 
of  deceased  is  admissible  to  show  motive  for 
false  statements,  a  religious  belief  or  the  want 
thereof,  or  lack  of  confidence  in  future  rewards 
or  punishment,  is  not  an  element  bearing  on  the 
credibility  or  weight  of  such  declarations,  and 
hence  the  court  properly  refused  to  charge  that 
the  jury,  could  consider,  as  affecting  the  credi- 


bility of  the  declarant,  that  be  did  not  believe 
in  future  rewards  or  punishment  at  the  time  he 
made   such  declarations. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  445%  ;   Dec.  Dig.  §  213.*] 

3.  Witnesses  (g|  380,  383*)— Impeachment- 
Party  Producing  Witness. 

B.  &  C.  Comp.  I  850,  provides   that  th« 

Earty  producing  a  witness  may  not  impeach 
is  credit  by  evidence  of  bad  character,  but  may 
contradict  it  by  other  evidence,  and  show  that 
he  has  made  at  other  times  statements  incon- 
sistent with  his  present  testimony.  Held,  that 
such  provision  authorizes  a  party  j^roducing  a 
witness  who  testifies  adversely  to  him  concern- 
ing some  material  matter  to  impeach  such  tes- 
timony in  the  manner  described,  but  does  not 
permit  the  party  an  inquiry  as  to  matters,  re- 
garding which  the  witness  has  not  given  any 
testimony,  or  only  given  testimony  of  a  weak 
and  unsatisfactory  character,  and  then  to  prove 
bis  statements  at  another  time  in  reference  to 
such  matters. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H   1214,  1224;    Dec  Dig.  H  380, 

4.  Witnesses    (J   383*)— CoNrBADiCTiON— In- 
consistent Statements. 

In  a  prosecution  for  killing  a  Chinese  per- 
son, decedent  in  his  dying  statement  said  that 
accused  belonged  to  a  certain  tong,  but  did  not 
indicate  the  faction  thereof.  The  state  produced 
a  witness  who  was  claimed  to  have  been  one 
of  the  conspirators,  and  he,  having  testified 
that  be  was  a  member  of  such  tong,  was  asked 
whether  prior  to  tbe  day  he  was  arrested  there 
was  a  split  or  division  in  the  tong.  Witness 
refused  to  answer  except  that  he  did  not  know. 
Beld,  that  the  court  erred  in  permitting  the 
state  to  produce  tbe  record  of  the  previous  trial 
of  tbe  witness,  and  show  by  that  that  tbe  wit- 
ness bad  there  testified  on  oath  that  there  were 
two  factions  in  tbe  tong' before  deceased's  death 
and  that  witness  and  deceased  belonged  to  dif- 
ferent factions. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  $  1224;   Dec.  Dig.  §  383.*] 

Appeal  from  Circuit  Court  Multnomah 
County;    Earl  C.  Brouaugb,  Judge. 

Yee  Gueng  was  convicted  of  murder,  and 
he  appeals.    Reversed  and  new  trial  ordered. 

In  April,  1908,  defendant,  Yee  Gneng,  with 
Lem  Woon,  was  jointly  charged  with  tbe 
murder  of  Lee  Tal  Hoy.  The  homicide  oc- 
curred as  the  decedent  was  ascending  a  stair- 
way on  ^he  outside  of  the  building  where  he 
lived,  at  the  corner  of  Fourth  and  Pine 
streets,  in  Portland.  Tbe  accused  and  Lem 
Woon,  together  with  nine  others  of  their 
race,  lived  in  an  apartment  on  the  third  floor 
of  a  building  at  the  comer  of  Second  and 
Oak  streets,  about  three  blocks  easterly  from 
the  scene  of  the  crime.  In  April,  1909,  de- 
fendant was  separately  tried,  denying  any 
participation  In  the  affair  and  attempting  to 
prove  an  alibi,  found  gnllty  of  murder  in 
the  first  degree,  and  from  a  judgment  sen- 
tencing him  to  death  appeals. 

Ralph  E.  Moody  and  Henry  E.  McGinn 
(John  F.  Logan  and  Frank  M.  Freeman,  on 
the  brief),  for  appellant  Dan  J.  Malarkey 
(George  J.  Cameron,  Dist  Atty.,  and  Joseph 
J.  Fitzgerald,  Deputy  Dist  Atty.,  on  the 
brief),  for  tbe  State. 


•For  other  eases  see  lame  topic  and  section  NUMBER  la  Deo.  Dig.  A  Am.  Dig.  Key  No.  SeilM  &  Rep'r  Indexes 

Digitized  by  V^OOQlC 


Or.) 


STATB  T.  YEB  GUKNO 


425 


KINO,  J.  (after  stating  the  facts  as  above). 
The  flrat  assignment,  requiring  our  attention, 
relates  to  the  admission  in  evidence  of  the 
41-callber  Colt's  revolver,  found  about  two 
hours  after  th^  shooting  in  a  toiiet  where 
the  accused  and  Joe  Bong,  at  the  time  of 
their  arrest,  were  found  biding.  It  is  un- 
questioned that  the  only  shots  fired,  and 
which  caused  the  death,  of  Lee  Tal  Hoy, 
were  from  a  38-callber  revolver.  Testimony 
also  tends  to  show  that  two  Chinamen  ac- 
companied the  one  who  did  the  killing,  and 
that  they  were  present  when  the  assailant 
flred  the  fatal  shots.  The  41-calil)er  revolver 
objected  to  was  practically  found  in  the  pos- 
session of  the  accused  at  the  time  be  appear- 
ed to  be  eluding  the  officers,  and  was  offered 
In  evidence  in  connection  with  and  as  an 
Incident  thereto.  Since  the  circumstances 
tend  to  show  an  effort  to  ^cape,  or  to  resist 
arrest,  less  doubt  exists  as  to  the  admis- 
sibility of  this  evidence  than  in  the  case 
against  l4em  Woon  (107  Pac.  974),  who,  when 
arrested,  was  in  a  iroom  adjoining  that  in 
wliich  defendant  was  found,  and  who  was 
not  shown  to  have  owned  a  weapon,  or  to 
have  bad  one  in  his  possession  at  or  near 
the  time  of  his  arrest  We  are  of  the  opin- 
ion, therefore,  that  under  the  rule  announced 
in  State  v.  Wintzingerode,  9  Or.  153,  the 
weapon  found  at  the  time  of  the  arrest  of 
the  accused  was  properly  admitted  in  evi- 
dence. 

No  error  was  committed  in  refusing  the 
requested  instruction,  to  the  effect  that  the 
Jury  could  take  into  consideration,  as  af- 
fecting his  credibility,  the  fact.  If  established 
to  its  satisfaction,  that  the  decedent  did  not 
believe  In  future  rewards  and  punishments 
at  the  time  of  making  his  dying  statement 
Had  declarant  lived  and  taken  the  witness 
stand,  this  objection  would  not  have  been 
tenable,  and,  since  dying  declarations  are 
admitted  only  on  account  of  the  exigencies  of 
the  occasion,  so  often  discussed  and  so  well 
understood,  no  reason  exists  in  such  a  case 
for  relying  on  any  certain  belief  with  ref- 
erence to  a  future  life,  its  rewards  or  pun- 
ishments, any  more  than  could  be  urged 
against  a  witness  testifying  in  the  presence 
of  a  Jury.  Every  witness  is  presumed  to 
^peak  the  truth/  and,  tmder  the  law,  the 
statements  of  a  person  made  with  full  knowl- 
edge of  Impending  death  are  entitled  to  the 
same  presumption.  The  natural  inclination 
of  every  sane  person  is  to  speak  the  truth 
on  all  occasions;  exceptions  thereto  existing 
only  by  reason  of  some  motive  therefor.  Tes- 
timony, relative  to  dying  declarations,  Is  ad- 
missible to  show  a  motive  for  false  state- 
ments; for  example,  such  circumstances  and 
Incidents  surrounding' the  last  statements  as 
may  Indicate  a  spirit  of  revenge  or  otherwise, 
a  lack  of  ability  to  distinguish  between  per- 
sons or  things,  or  Incidents  or  statements 
tending  to  disclose  doubts  in  the  mind  of  the 
declarant  as  to  whether  death  is  near  at 
hand,  etc.,  are  admissible  (State  v.  Doris,  51 


Or.  136,  94  Pac.  44,  16  L.  B.  A.  [N.  S.]  660), 
but  a  religious  belief  or  want  thereof,  or 
lack  of  confidence  in  future  rewards  or  pun- 
ishments, as  the  case  may  be,  is  not  an  ade- 
quate basis  for  that  purpose. 

Error  is  also  predicated  upon  the  attempt 
to  impeach  the  testimony  of  Lem  Woon,  who, 
was  called  by  the  state,  by  the  Introduction 
In.  evidence  of  his  statements  made  at  bia 
trial.  The  witness  testified  that- on  the  night 
of  March  7,  1908,  he  was  arrested  in  the 
apartments  where  be,  with  Yee  Gueng,  was 
living;  that  he  (Lem  Woon)  bad  been  a  mem- 
ber of  the  Bo  On  Tong  for  "7  or  8  years"  In 
all;  that  11  Chinamen  made  their  headquar- 
ters In, the  same  apartments  where  he  had 
been  stopping;  and  that  he  was  acquainted 
with  Lee  Tal  Hoy,  who  was  a  member  of 
the  Bo  On  Tong.  The  witness  was  then  ask- 
ed by  counsel  for  the  state:  "Now,  was 
there  prior  to  the  day  you  were  arrested  a 
split  or  division  In  the  district  Bo  On  Tong 
of  which  you  and  Lee  Tal  Hoy  were  mem- 
bers?" This  question  was  objected  to  as  in- 
competent, irrelevant  and  Immaterial,  and 
after  some  discussion  and  a  ruling  of  the 
court  to  the  effect  that  the  witness  could 
not  be  required  to  incriminate  himself,  but 
could  otherwise  answer,  the  response  was: 
"I  don't  know.  Q.  Was  there  not  shortly  be- 
fore the  time  you  were  arrested  trouble  in 
the  Bo  On  Tong,  causing  two  factions  of  the 
Bo  On  Tong?  A.  I  don't  know.  X  was  at  the 
canneries.  I  don't  know  about  tbat  I  am  a 
laborer.  Q.  Is  It  not  a  tact  that  shortly  prior 
to  this  day  when  you  were  arrested  there 
was  trouble  In  the  Bo  On  Tong,  causing  its 
division  Into  two  factions,  and  that  you  be- 
longed to  what  was  known  as  the  old  party 
or  the  old  faction,  and  Lee  Tal  Hoy  belonged 
to  what  was  known  as  the  new  party  or  the 
new  faction?  A.  I  don't  know  anything 
about  it"  The  witness  was  then  asked 
whether  he  remembered  the  circumstances  of 
his  testifying  in  his  own  behalf  "when  he 
was  tried  In  this  court  last  June,"  to  which 
he  answered  in  the  affirmative.  For  the  pur- 
pose of  refreshing  the  witness'  memory,  his 
attention  was  then  directed  to  his  testimony 
on  that  occasion,  and  the  questions  and  an- 
swers given  in  the  former  trial,  hereinafter 
quoted,  were  read  to  him,  to  which  he  re- 
sitonded:  "When  I  was  tried  last  year,  I 
said  I  belonged  to  the  Portland  Bo  On  Tong, 
but  I  don't  know  which  party  Lee  Tal  Hoy 
belonged  to."  He  was  then  asked  if  he  did 
not  in  the  former  trial  testify  as  follows: 
"Q.  Was  there  any  trouble  between  the  dif- 
ferent factions  of  the  Bo  On  Tong  Just  be- 
fore the  6th  of  the  second  month  of  Kwong 
Sul — or,  was  there  any  trouble  In  the  Bo  Oo 
Tong  before  Lee  Tal  Hoy's  death,  between 
the  different  factions?  And  did  you  not  an> 
swer  that  Lee  Tal  Hoy  and  Chong  Young 
kept  the  Bo  On  Tong's  money,  no  account 
kept  $3,000?  A.  Yes.  Q.  And  there  were 
two  factions  of  the  Bo  On  Tong,  were  there 
not?     A.  I  don't  know.     Q.  What  do  you 

Digitized  by  LjOOQ IC 


426 


112  PACIFIC  RBPORTEJB 


(Or. 


mean  by  sayUg  there  was  trouble  between 
the  factions  because  Lee  Tal  Hoy  k^t  some 
money?  A.  Lee  Sing  Shue  Is  the  man  that 
takes  care  of  tbe  accounts  I  suppose."  Coun- 
sel for  the  state  then  ottered  in  eridence  the 
testimony  taken  at  the  former  trial  as  fol- 
lows: "Q.  Which  faction  of  the  Bo  On  Tong 
do  you  belong  to?  A.  I  belong  with  the  old 
party.  Q.  Which  faction  did  Lee  Tal  Hoy 
belong  to?  A.  New  party."  The  counsel  for 
the  defense  objected  to  the  introduction  in 
evidence  of  the  record  of  Lem  Woon's  former 
testimony,  as  well  as  to  each  of  the  ques- 
tions above  set  forth,  on  the  ground  that  the 
same  was  incompetent,  irrelevant,  and  im- 
material. , 

Under  section  850,  B.  &  C.  Comp.,  a  party 
producing  a  witness  may,  under  some  circum- 
stances, introduce  evidence  contradicting  bis 
statements,  or  show  that  he  has  at  other 
times  made  statements  inconsistent  with  his 
present  testimony.  In  construing  this  sec- 
tion in  Langford  v.  Jones,  18  Or.  307,  326,  22 
Pac.  1064,  lOTl,  Mr.  Justice  Thayer,  speaking 
for  the  court,  after  making  observations  to 
the  effect  that  It  was  intended  thereby  to 
permit  the  party  producing  the  witness-  to 
contradict  him  by  other  evidence,  etc.,  re- 
marks: "But  that  section  does  not  allow 
the  party  to  inquire  about  matters  regarding 
which  the  witness  has  not  given  any  testimo> 
ny  or  testimony  of  a  weak  and  unsatisfactory 
character,  and  then  prove  his  statements 
made  at  another  time  In  reference  to  such 
matters.  The  intent  of  the  provision  was  to 
allow  a  party  producing  a  witness  who  testi- 
fies adversely  to  him  regarding  some  matter 
which  directly  affects  the  merits  of  the  case 
to  impeach'  such  -  testimony  in  the  manner 
there  pointed  out  The  object  of  the  section 
was  to  prevent  the  party  from  being  preju- 
diced by  the  evidence  of  his  own  witness." 
After  citing  this  case  with  approval,  Mr.  Jus- 
tice Moore,  in  State  v.  Sleeves,  29  Or.  85,  104, 
43  Pac.  947,  952,  observes:  "The  rule  ap- 
pears to  be  well  settled  that  a  party  cannot 
impeach  his  own  witness  by  showing  he  has 
made  statements  inconsistent  with  the  testi- 
mony given  at  the  trial,  unless  the  testimony 
so  given  be  material  and  prejudicial  to  the 
interests  of  the  party  calling  him."  Apply- 
ing tfie  rule  thus  announced  to  the  case  in 
liand,  it  will  be  observed  that  the  witness 
gave  no  testimony  directly  adverse,  or  preju- 
dicial, to  the  state.  He  was  asked  whether 
certain  conditions  existed,  and  the  tenor  of 
his  responses  was  to  the  effect  that  he  did 
not  know,  or  could  not  furnish  tbe  desired 
Information,  implying,  not  that  he  had  not 
made  the  statements  attributed  to  him  at  his 
own  trial,  bnt  that  the  statements  if  made 
were  untrue.  It  was  merely  "testimony  of 
a  weak  and  unsatisfactory  character,"  such 
as  adverted  to  in  Langford  v.  Jones,  and 
suggested  in  State  v.  Sleeves. 

Giving  to  the  entire  oral  testimony  of  this 
witness  its  full  effect,  it  fails  to  disclose  that 
the  accused  belonged  to  a  faction  different 


from  that  of  which  the  decedent  was  a  mem- 
ber, and  the  only  information  from  which  It 
may  be  inferred  that  he  belonged  to  a  dif- 
ferent faction  is  the  mere  circumstance  that 
tbe  accused  was  living  in  the  same  apart- 
ments as  Lem  Woon,  whom  the  excerpts 
from  his  former  testimony  indicated  belong- 
ed to  the  old  wing  of  the  tong  and  Lee  Tal 
Hoy  to  the  new.  The  declarant  in  his  dying 
statements  said  the  accused  belonged  to  the 
Bo  On  Tong,  but  did  not  indicate  the  faction 
thereof.  Kor,  except  as  above  stated,  was  it 
sought  to  be  proved  that  he  affiliated  with 
the  old  party,  of  which  the  declarant  was 
not  a  member. 

One  of  the  manifest  purposes  for  which 
this  witness  was  called  and  for  whicli  this 
testimony  was  elicited  was  to  establish  the 
fact  that  the  accused  was  a  member  of  a 
faction  of  the  Bo  .On  Tong  unfriendly  to  the 
faction  of  that  society  to  which  decedent 
belonged.  Had  the  witness  testified,  not  as 
anticipated  by  the  state^  that  he  belonged  to 
the  same  faction  as  decedent,  then  such  tes- 
timony would  have  been  adverse  tx>  the  state 
and  a  surprise  to  counsel.  In  which  event  any 
previous  statements  made  by  him  contradic- 
tory of  this  testimony  would  have  been  ad- 
missible under  B.  &  O.  Comp.  {  850,  but  only 
for  the  purpose  of  impeaching  the  witness, 
and  not  as  direct  evidence  of  the  material 
fact  sought  to  be  shown  in  the  first  instance. 
As  stated  by  Mr.  Justice  Moore  in  the 
Sleeves  Case:  "This  Is  as  far  as  tbe  rale 
can  be  legitimately  carried,  and  courts  should 
carefully  guard  against  Its  abuse  by  the  par- 
ty producing  the  witness,  for.  If  the  (previ- 
ous) statements  made  by  him  could  be  ad- 
mitted in  evidence  in  support  of  the  cause  of 
the  party  calling  him,  a  witness  in  league 
with  such  party  might  make  statements  out 
of  court,  and  not  under  oath,  which  he  knew 
were  false,  and,  being  called  as  a  witness, 
could  truthfully  testify  concerning  the  facts 
In  Issue  and  against  tbe  party  calling  him: 
and,  upon  his  denying  that  be  made  the 
statements  attributed  to  him,  or  claiming 
that  he  failed  to  remember  of  having  made 
them,  evidence  thereof  could  be  introduced, 
not  for  the  purpose  of  excusing  the  mistake 
made  in  calling  the  witness,  or  to  correct  the 
effect  of  the  adverse  testimony,  but  as  sub- 
stantive evidence  in  support  of  the  cause  of 
the  party  calling  him,  thus  permitting  a  par- 
ty to  do  by  indirection  what  be  could  not 
do  directly."  The  testimony  complained  of 
was  received,  not  for  the  purpose  of  merely 
contradicting  the  statements  of  a  witness 
testifying  adversely,  for  that  did  not  occur, 
but  as  direct  and  substantive  evidence  of  a 
material  fact  in  tbe  case,  which  it  was  ex- 
pected to  be  established  by  the  witness  him- 
self. 

Nor  can  the  fact  that  the  former  state- 
ments were  made  under  oath  change  the 
rule,  for  the  accused  in  this  case,  although 
Jointly  Indicted  with  Lem  Woon,  was  not  on 
his  trial  at  that  time,  was  not  presedt  when 
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tbe  statements  were  made,  and  had  be  been 
present  would  have  bad  no  opportunity  to 
cross-examine  tbe  witness  or  to  dispute  his 
assertions.  Patty  v.  Salem  Flouring  Mills 
Co,  53  Or.  350,  353,  86  Pac.  1106,  98  Paa 
521,  100  Pac.  298. 

The  admission  of  this  testimony  forcibly 
tmded  to  impress  tbe  Jury  that  what  was 
proved  In  tbe  case  In  which  Lem  Woon  was 
convicted  of  murder  In  the  first  degree  should 
apply  with  equal  force  against  this  defend- 
ant, tbe  prejudicial  effect  of  which  is  ob- 
vious. 

Tbe  judgment  must  therefore  be  reversed, 
and  a  new  trial  ordered. 


(iT  Or.  482) 

STATE  V.  LEai  WOON. 
(Supreme  Court  of  Oregon.    Dec.  31,  1910.) 

1.  Homicide    ({   174*)  —  Evidkncb  —  Rele- 

VANCT. 

Defendant  was  present  at  a  sbootins  in 
company  with  G.,  when  they  with  another 
Chinaman  were  engaged  in  a  felonious  assault 
with  firearms  on  deceased.  Defendant  and  G. 
fled  together  to  the  same  building  where  they 
were  arrested,  and  a  pistol  which  apparently 
had  been  recently  discharged  and  reloaded  was 
discovered  in  the  same  closet  where  G.  had  been 
concealed  under  circumstances  indicating  that 
it  was  one  of  the  pistols  used  by  tbe  conspira- 
tors in  perpetrating  tbe  murder.  Held,  that 
sach  pistol  waa  admissible,  not  only  as  an  inci- 
dent of  the  arrest,  but  also  as  one  of  tbe  cir- 
cumstances showing  a  criminal  conspiracy  to 
murder  deceased. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  g  364 ;  Dec.  Dig.  (  174.*] 

2.  Cbiminal    Law    (|    424*)  —  Conspibact — 
Evidence. 

Where  it  was  claimed  that  defendant  and 
two  others  were  involved  in  a  conspiracy  to 
murder  deceased,  and  a  pistol  was  found  in  a 
closet  where  one  of  the  alleged  conspirators  was 
concealed,  and  where  he  was  found  when  he 
and  defendant  were  arrested,  the  admission  of 
such  pistol  in  evidence  against  defendant  was 
not  objectionable  as  evidence  of  acts  and  dec- 
larations of  a  conspirator  after  the  termination 
of  the  conspiracy. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {f  1002-1010;  Dec.  Dig.  i 
424.*] 

King  and  Slater,  JJ.,  dissenting. 

On  rehearing.    Denied. 

For  former  opinion,  see  107  Pac.  974. 

HcBRIDE,  J.  All  the  questions  raised  on 
this  motion  are  fully  discnssed  by  Mr.  Jus- 
tice Eakln  In  the  original  opinion  In  this 
case,  which  is  reported  in  107  Pac.  974,  and 
we  shall  adhere  to  tbe  views  therein  ez- 


Upou  this  motion  counsel,  however,  lay. 
particular  stress  upon  the  action  of  the  court 
in  admitting  in  evidence  tbe  pistol  found  by 
Officer  Ticbenor  hi  the  toilet  at  tbe  time  he 
arrested  Yee  Gueng  and  Jo  Bong.  Independ- 
ent of  tbe  fact  adverted  to  in  tbe  original 
opinion  that  tbe  finding  of  tbe  pistol  was  an 
incident  of  the   arrest,  and,  therefore,  ad- 


missible, we  are  of  tbe  opinion  that  upon 
well-known  principles  of  law  it  was  admis- 
sible on  other  grounds.  Tbe  evidence  of  Lee 
Sbu  was  direct  and  positive  that  be  saw  this 
defendant  and  Yee  Gueng  and  another  un- 
known Chinaman  In  the  ball  of  the  building 
of  deceased,  assaulting  him,  and  that  they 
each  bad  pistols.  Immediately  after  this, 
Gow  Ting  Yuen  saw  three  Chinamen  run  out 
of  tbe  building,  and  recognized  defendant 
and  Yee  Gueng  as  two  of  them.  They  were 
last  seen  by  him  going  down  Oak  street  in 
tbe  direction  of  the  building  In  which  they 
were  afterwards  arrested,  and  only  a  short 
distance  therefrom.  In  about  half  an  hour 
the  officers  arrived  at  the  room  where  de- 
fendants were  arrested,  and  were  refused  ad- 
mission. When  they  finally  succeeded  in 
breaking  down  the  door,  they  found  Yee 
Gueng  and  Jo  Bong  concealed  in  a  dark 
closet,  a  loaded  pistol,  which  gave  evidence 
of  having  been  recently  discharged,  lying  on 
the  fioor  of  tbe  closet,  and  Lem  Woon  in  a 
bunk  in  the  adjoining  room. 

Here  Is  evidence  tending  to  show  three 
things:  (1)  That  defendant  was  present  at 
tbe  scene  of  tbe  shooting.  In  company  with 
Yee  Gueng,  and  that  they  and  auotber  China- 
man were  engaged  In  a  felonious  assault, 
with  firearms,  on  deceased.  (2)  That  they 
fied  together  to  tbe  same  building.  (3)  That 
a  pistol  which  to  all  appearances  had  been 
recently  discharged  and  reloaded  was  In  tbe 
same  closet  where  Yee  Gueitg  bad  been  con- 
cealed under  circumstances  which  Indicated 
to  any  reasonable  mind  that  it  was  one  of 
the  pistols  used  by  the  conspirators  In  per- 
petrating tbe  murder.  Now  it  makes  no  dif- 
ference which  one  of  the  three  conspirators 
fired  the  fatal  shot,  If  tbe  evidence  shows 
that  all  three  were  present,  aiding  and  abet- 
ting therein.  There  is  strong  evidence  tend- 
ing to  show  that  at  least  three  or  four  bul- 
lets were  shot  from  the  pistol  of  Lem  Woon, 
but  several  bullets  are  not  accounted  for, 
and  not  found,  and  the  evidence  of  Ticbenor 
is  to  tbe  effect  that  tbe  pistol  found  by  blm 
In  tbe  closet  when  be  arrested  Yee  Gueng 
showed  powder  stains  in  tbe  barrel,  indicat- 
ing its  recent  use.  These  circumstances 
show  a  criminal  conspiracy  between  Yee 
Gueng,  I^em  Woon,  and  another  Chinaman  to 
murder  the  deceased.  Nor  does  tbe  admis- 
sion of  the  pistol  In  evidence  come  within  tbe 
rule  that  under  most  circumstances  forbids 
tbe  Introduction  of  testimony  as  to  acts  or 
declarations  of  a  conspirator  after  tbe  ter- 
mination of  the  conspiracy.  The  finding  of 
the  pistol  and  its  condition  was  neither  an 
act  nor  a  declaration.  It  was  a  fact  indi- 
cating that  when  Yee  Gueng  was  seen  with 
defendant,  armed  and  assaulting  tbe  deceas- 
ed, he  was  doing  so  with  intent  to  murder, 
and  assisted  in  its  perpetration ;  and  this  in- 
tent and  the  consequences  of  it  are  imputable 
to   tbe  defendant,   who,   as  other  evidence 
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teada  to  show,  was  present,  assisting  In  tbe 
commission  of  the  crime.  The  pistol  was  no 
more  an  act  or  declaration  of  Yee  Gueng 
than  was  the  closet  In  which  he  was  arrest- 
ed. It  was  a  mute,  but  forceful,  witness, 
corroborating  the  testimony  of  Lee  Shu  that 
the  defendant  and  Yee  Oueug  were  armed  at 
tbe  scene  of  the  shooting.  It  further  tended 
to  show  that  the  purpose  of  their  being  there 
was  homicidal,  and,  in  some  degree,  that  it 
had  been  used  for  the  purposes  of  the  mur- 
der. 

It  is  significant  that  the  defendant  and 
Yee  Oueng  were  never  so  far  as  the  testi- 
mony discloses  20  feet  apart  from  the  time 
the  homicide  was  committed  until  they  were 
arrested.  They  were  seen  together  armed  at' 
the  scene  of  the  shopj^ing ;  they  were  seen 
mnning  away  togther  from  the  scene  of  the 
crime;  and  they  were  arrested  In  the  same 
building,  a  very  short  time  afterwards,  in 
rooms  in  close  proximity  to  each  other. 

In  a  somewhat  extended  experience  in 
criminal  trials  the  writer  has  never  seen  a 
case  of  murder  in  the  first  degree  more  clear- 
ly and  conclusively  proved,  and  to  seek  now 
some  mere  pretext  to  set  aside  a  verdict  ob- 
tained after  a  fair  and  impartial  trial  would 
be  to  encourage  crime  and  make  a  mockery 
of  the  law. 

The  petition  is  denied. 

KING,  J.  (dissenting).  At  the  time  of  the 
Ming  of  the  former  opinion,  I  acceded  with 
some  hesitation  to  the  conclusion  there  an- 
nounced, but  after  a  careful  re-examlnatlon 
into  the  errors  assigned,  and  the  law  and 
evidence  applicable  thereto,  I  am  unable  to 
concur  In  the  conclusion  reached  by  the  ma- 
jority. 

It  will  be  remembered  that  Lem  Woon  at 
the  time  of  his  arrest,  while  in  what  is  term- 
ed the  same  apartments  as  those  occupied  by 
his  codefendant,  was  not  one  of  the  ttvo 
Chinamen  found  hiding  In  the  toilet  where 
the  pistol  was  discovered ;  the  accused,  when 
arrested,  being  in  an  adjacent  room,  and 
th^re  Is  no  testimony  tending  to  show  that 
the  .41  Colt's  revolver,  ofTered  In  evidence, 
was  at  any  time  In  bis  possession  or  under 
his  control,  nor  does  it  appear  that  Lem 
Woon  was  In  hiding  or  attempting  to  escape 
detention  further  than  that  he  was  In  a 
room  adjoining  the  one  occupied  by  his  co- 
defendant,  and  that  the  entrance  to  the  en- 
tire apartments  was  barred,  these  rooms  t>e- 
ing  the  regular  abode  of  the  defendant  and 
nine  or  ten  others  of  his  race.  The  revolver 
was  admitted  in  evidence  against  him  over 
the  timely  and  proper  objections  of  his  coun- 
sel.' It  is  well  settled  that  subsequent  dec- 
larations and  acts,  unless  shown  to  be  inti- 
mately and  closely  connected  with  tbe  trans- 
action, are  not  admissible  against  one  ac- 
cused of  a  crime.  State  v.  Smith,  43  Or.  109, 
71  Pac.  973;  State  v.  Chlng  Ling,  16  Or. 
419,  18  Pac.  844.  The  weapon  was  found  in 
tbe  place  where  Yee  Gueng  and  Jo  Bong 


were  hiding,  under  such  circumstances,  and 
in  such  close  proximity  to  them  as  to  Indi- 
cate its  contemplated  use  by  tbem  In  re- 
sisting arrest,  If  necessary,  thus  indicating 
to  some  extent  at  least  that  they  were  at- 
tempting to  escape,  from  which  guilt  might 
be  inferable,  and  so  justify  the  revolver's 
admission  In  evidence  against  them,  as  held 
by  us  in  State  v.  Yee  Gueng  (decided  at  this 
time)  112  Pac.  424.  But,  so  far  as  serv- 
ing to  connect  tUs  defendant  with  the  crime, 
the  same  rule  does  not  apply.  If  admis- 
sible at  all,  it  is  only  on  tbe  theory  that 
it  was  a  circumstance  incident  to  the  arrest, 
tending  to  show  an  eftort  to  escape  or  tn 
some  manner  to  elude  tbe  officers.  This  as- 
sumption cannot  be  held,  for  the  weapon  was 
not  in  Lem  Woon's  possession,  and  the  fact 
that  it  was  found  in  an  adjacent  toilet,  oc- 
cupied by  others.  Is  too  remote.  In  this  con- 
nection it  must  be  remembered  there  were 
nine  other  regular  occupants  of  the  apart- 
ments at  the  time;  that  is,  the  quarters  oc- 
cupied by  them  was  a  Chinese  lodging  house. 
The  mere  fact  that  the  Chinese  society  had 
formerly  met  there  at  various  times  was 
insufficient  to  justify  tbe  admission  in  evi- 
dence of  tbe  pistol  in  question  against  any 
or  all  persons  happening  to  be  either  a  mem- 
ber of  such  society,  or  found  to  be  rooming 
In  the  quarters,  without  in  some  manner  con- 
necting them  also  with  the  weapon  offered 
in  evidence.  This  revolver  was  In  the  same 
position,  with  reference  to  its  admissibility, 
as  was  the  box  of  firearms  found,  the  admis- 
sion in  evidence  of  which  the  court  refused- 
To  admit  the  weapon,  under  the  proof  ac- 
companying it,  is  to  rely  on  an  Inference 
from  an  Inference,  and  not  a  deduction  from 
an  established  fact,  and  this  character  of  evi- 
dence Is  expressly  excluded  by  section  785, 
B.  &  C.  Comp.,  which  provides  that  the  in- 
ference must  be  founded:  "(1)  On  a  fact 
legally  proved ;  and  (2)  on  such  a  deduction 
from  that  fact  as  Is  warranted  by  a  consider- 
ation of  the  usual  propensities  or  passions 
of  men,  the  particular  propensities  or  pas- 
sions of  the  person  whose  act  is  In  question, 
the  course  of  business,  or  the  course  of  na- 
ture." It  <7ill  thus  be  seen  that  an  inference 
could  only  be  founded  on  a  fact  legally  prov- 
ed. No  fact  Is  here  proved  from  which  it 
may  be  inferred  that  this  defendant  owned 
tbe  weapon  in  question,  or  in  any  manner 
possessed  or  Intended  to  use  it  In  resisting 
arrest.  The  circumstance  of  the  door  being 
locked  indicating  to  some  extent  that  he  was 
evading  the  officers,  and  affording  equal  pro- 
tection to  all  the  occupants  against  arrest, 
might.  If  offered,  have  entitled  the  lock  to  . 
admission  in  evidence;  for,  that  fact  once 
established,  its  purpose  creates  an  Inference 
as  much  against  one  occupant  as  another, 
tbe  weight  to  be  given  thereto  depending 
largely  upon  the  conduct  thereof  after  tbe 
door  was  forced  open.  This  feature,  how- 
ever, was  proved,  and  from  It  tbe  jury  might 
have  InferrM  all  were  avoiding  arrest,  but 
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Uieae  Inferences  were  from' established  facts, 
and  not  Inconsistent  with  the  usual  propen- 
sities or  passions  of  men,  mentioned  li/ the 
above  section  of  the  Code. 

Not  80,  however,  as  to  the  pistol  admitted. 
No  proof  whatever  appears  associating  de- 
fendant with  It.  To  connect  him  In  any 
manner  therewith  It  must  be  Inferred  that 
be  either  owned  the  -weapon  or  placed  It  In 
the  toilet  In  which  others  were  hiding,  and 
from  that  again  infer  that  the  motive  for 
which  it  was  placed  in  the  toilet  was  for  its 
use  In  resisting  arrest  by  the  occupants,  of 
wliich  he  was  not  one.  This  Is  not  only  too 
remote  a  circumstance  to  entitle  the  weapon 
to  admission,  but  Is  in  violation  of  the  above 
section  of  the  statute.  State  v.  Hembree,  54 
Or.  463,  103  Pac.  1008.  See,  also,  8  Cyc. 
680;  6  Bncy.  Bv.  699;  2  Wigmore,  Ev.  i 
1167,  p.  135;  McBride  v.  Commonwealth,  95 
Va.  818,  30  S.  B.  454;  State  v.  Arthur.  128 
Iowa,  235,  105  N.  W.  422;  State  v.  Kehr,  133 
Iowa,  35,  110  N.  W.  149;  Riggins  v.  State, 
42  Tex.  Cr.  R.  472,  60  S.  W.  877.  Mr.  Wig- 
more  condemns  the  practice  of  admitting  this 
class  of  testimony,  and  the  Encyclopedia  of 
Evidence,  above  cited,  holds  that:  "As  a  cir- 
cumstance tending  to  connect  the  accused 
with  the  act  cliarged,  it  is  competent  to  show 
his  possession  of  a  deadly  weapon  or  instru- 
mentality similar  to  that  with  which  the 
homicide  appears  to  have  been  committed, 
at  the  time  thereof,  or  within  a  reasonable 
time  previous  or  subsequent,  or  that  be  pre- 
pared such  a  weapon  for  use.  But  it  is  not 
proper  to  show  the  possession  of  a  weapon 
with  which  the  wound  could  not  have  been 
inflicted."  The  rule  thus  stated  is  fully  sus- 
tained by  the  other  authorities  cited.  Under 
the  authority  of  State  v.  Wlntaingerode,  9 
Or.  153,  we  held  this  class  of  evidence  In 
Tee  Oueng  to  be  admissible  against  those 
found  in  possession  of  the  weapon,  or  in 
whose  special  hiding  place  it  was  discovered, 
but  the  same  reasons  cannot  be  Invoked  for 
Its  admission  here. 

That  the  admission  of  the  weapon  in  evi- 
dence against  this  defendant  must  have  prej- 
udiced the  jury  against  the  accused  seems 
clear — as  much,  if  not  more,  than  did  the 
admission  of  the  photographs  admitted  in 
evidence  in  State  v.  Miller,  43  Or.  325,  328, 
74  Pac.  658,  659,  on  account  of  which  a  new 
trial  was  ordered.  The  observations  in  that 
case  on  this  point  apply  with  equal  force 
here.  After  stating  that  photographs  under 
some  circumstances  (concerning  which  the 
same  may  be  here  remarked  with  regard  to 
firearms)  are  admissible,  and  after  illustrat- 
ing the  claw  of  cases  in  which  they  may 
properly  be  offered  in  evidence.  Mr.  Justice 
Wolverton  remarks:  "But  unless  they  are 
necessary  in  some  matter  of  substance,  or  in- 
structive to  establish  material  facts  or  con- 
ditions, they  are  not  admissible,  especially 
when  they  are  of  such  a  character  as  to 
arouse  sympathy  or  indignation,  <a  to  divert 


the  minds  of  the  jury  to  improper  or  irrele- 
vant considerations" — citing  Baxter  v.  Chi- 
cago &  N.  W.  B.  Co.,  104  Wis.  307,  80  N.  W. 
644;  Selleck  v.  City  of  Janesvilie,  104  Wis. 
570,  80  N.  W.  944,  47  L.  R.  A.  691,  76  Am. 
St.  Rep.  892;  Fore  v.  State,  75  Miss.  727,  23 
South.  710.  So  it  may  here  be  said  that  the 
admission  of  a  weapon  in  evidence,  not  shown 
In  any  manner  to  be  connected  with  this  de- 
fendant, tended  to  divert  the  minds  of  the 
jury  to  improper  and  irrelevant  considera- 
tions; Especially  must  this  be  true  when  it 
is  remembered  that  the  excluded  box  of 
weapons  was  during  a  large  part  of  the  trial 
permitted  to  remain  In  sight  of  the  jury,  to 
which  was  added  the  circumstance  of  the 
special  counsel  for  the  state  requesting  the 
witness  by  whom  the  revolver  was  identified 
to  go  to  the  box  of  weapons  and  take  out 
this  one,  which  the  witness,  in  the  presence 
of  the  jury,  did.  All  of  this  tended  to  direct 
the  attention  of  the  jury  to  the  wholesale 
collection  of  weapons  excluded,  which  were 
clearly  inadmissible — as  much  so  as  weapons 
found  in  a  gunsmith's  shop  adjacent  to  a 
room  occupied  by  one  charged  with  murder. 
Error  is  also  predicated  upon  the  remarks 
and  interrogatories  of  the  special  counsel 
during  the  trial,  much  of  which  is  set  out 
in  the  former  opinion  in  this  case,  the  objec- 
tion and  consideration  of  which  also  excludes 
the  alleged  error  of  the  court  in  admitting 
much  of  the  cross-examination  of  Chin  Ling, 
a  witness  for  the  state.  The  cross-examina- 
tion of  this  witness  in  my  opinion  was  per- 
mitted to  be  extended  beyond  reasonable  lim- 
its. Much  of  it  had  no  reference  directly  or 
indirectly  to  anything  brought  out  on  the 
direct  examination.  Regardless  of  this  fea- 
ture, however,  the  conduct  of  the  special 
counsel,  adverted  to  in  the  former  opinion,  in 
placing  Jung  Ah  Poo  upon  the  witness  stand 
in  the  manner  complained  of,  and  in  bringing 
matters  before  the  jury  by  remarks  and  in- 
terrogatories held  to  be  highly  Improper  (even 
though  objections  to  much  of  the  course  pur- 
sued were  sustained),  manifestly  tended  to 
prejudice  the  rights  of  the  accused,  and, 
while  probably  no  one  of  the  statements  or 
remarks  could  be  deemed  sufficient  to  justify 
a  reversal,  yet  taken  as  a  whole  they  must, 
unless  we  disregard  the  legal  rights  of  the 
accused,  make  a  reversal  necessary.  The  im- 
propriety and  the  prejudicial  effect  of  the  in- 
terrogations and  remarks  of  the  character 
complained  of  are  fully  and  ably  considered 
in  People  v.  Wells,  100  Cal.  459,  461,  34  Pac. 
1078.  In  that  case  the  defendant  was  charg- 
ed with  forgery.  A  Mr.  Staniels  was  piit  on 
the  stand  as  a  witness  for  the  prosecution. 
Afterwards  the  captain  of  the  police,  .as  a 
witness  for  the  state,  was  examined,  and  the 
prosecuting  attorney  asked  him  this  ques- 
tion: "I  want  to  ask  one  leading  question, 
and  do  not  answer  it  until  counsel  has  an  op' 
portunity  to  object  Is  it  a  fact  that  a  short 
time  after  that  Staniels  came  to  yoo  and  re- 
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ported  about  Wells  wanting  him  to  tell  the 
woman  to  skip?"  To  this  inquiry  an  objec- 
tion was  made  and  sustained.  In  referring 
to  this  Interrogatory  the  appellate  court  ob- 
served: "There  was  not  the  slightest  excuse 
for  asking  this  question.  •  •  •  What 
then,  was  Its  purpose?  Clearly,  to  take  an 
unfair  advantage  of  appellant  by  intimating 
to  the  Jury  something  that  was  either  not 
true,  or  not  capable  of  being  proven  in  the 
manner  attempted.  And  the  wrong  was  not 
remedied  because  the  court  sustained  an  ob- 
jection to  the  question."  The  court  then  pro- 
ceeds to  discuss  other  interrogatories  of  like 
character,  which  It  will  be  noticed  were  anal- 
ogous in  effect  and  propriety  to  those  here 
under  consideration,  and  the  observations  con- 
cerning which  apply  with  equal  force  to 
.those  here  presented,  upon  which  a  reversal 
Is  asked.  Mr.  Justice  McFarland  remarks: 
"The  Inexcusable  asking  of  the  foregoing 
question  would  not  be  perhaps  of  itself  suf- 
ficient ground  for  reversing  the  Judgment, 
but  It  is  of  importance  when  taken  in  con- 
nection with  questions  asked  the  defendant 
when  a  witness,  as  showing  the  general  man- 
ner and  temper  with  which  the  prosecution 
was  conducted.  Upon  cross-examination  of 
appellant  the  prosecuting  attorney  asked  him 
these  questions:  'Where  did  you  formerly  re- 
side? Do  you  know  the  Highland  National 
Bank  of  Newburgh,  N.  Y.?  Were  you  mar- 
ried to  your  present  wife  when  you  came 
here  with  her?  Did  yon  not  admit  in  a  let- 
ter to  Mr.  M.  C.  Belknap  that  in  November, 
1893,  you  forged  your  father-in-law's  name 
to  a  note  In  New  York?'  To  these  questions 
counsel  for  appellant  objected  as  incompe- 
tent. Immaterial,  irrelevant,  and  not  in  cross- 
examination,  declared  that  they  were  unfair 
to  appellant,  and  asked  the  court  to  instruct 
the  district  attorney  not  to  ask  any  more 
such  questions.  The  record  merely  shows 
that  after  discussion  the  objections  were  sus- 
tained. The  first  three  of  these  questions 
are  important  mainly  as  leading  up  to  the 
last  one,  the  asking  of  which  was  utterly  in- 
excusable and  r^rehenslble.  It  would  be  an 
impeachment  of  the  legal  learning  of  the 
counsel  for  the  people  to  intimate  that  be 
did  not  know  the  question  to  be  improper 
and  wholly  unjustifiable.  Its  only  purpose, 
therefore,  was  to  get  before  the  Jury  a  state- 
ment, in  the  guise  of  a  question,  that  would 
prejudice  them  against  appellant.  If  coun- 
sel had  no  reason  to  believe  the  truth  of  the 
matter  insinuated  by  the  question,  then  the 
artifice  was  most  flagrant;  but,  if  be  had 
any  reason  to  believe  in  its  truth,  still  he 
knew  that  it  was  a  matter  which  the  Jury 
had  no  right  to  consider.  The  prosecuting 
attorney  may  well  be  assumed  to  be  a  man 
of  fair  standing  before  the  jury,  and  they 
may  well  have  thought  that  he  would  not 
have  asked  the  question  tmless  he  could  have 


proved  what  it  Intimated  If  he  had  been  al- 
lowed to  do  so.  He  said  plainly  to  the  jury 
wba.c  Hamlet  did  not  want  his  friends  to 
say  *As,  well  we  Icnow,'  or,  'We  could,  an 
if  we  would;'  or,  'If  we  list  to  speak;'  or, 
'There  be,  an  if  there  might'  This  was  an, 
entirely  unfair  way  to  try  the  case;  and  the 
mischief  was  not  averted  because  the  court 
properly  sustained  the  objection,  though  we 
think  it  should  have  warned  counsel  against 
the  course  which  be  was  taking,  and  instruct- 
ed the  jury  specially  on  the  subject  The 
wrong  and  the  harm  was  tn  the  asking  of 
the  question.  Of  course,  in  trials  of  crim- 
inal cases,  questions  as  to  the  admissibility 
of  evidence  will  frequently  arise  about  which 
lawyers  and  judges  may  fairly  difter  In  opin- 
ion; and  in  such  cases  defendants  must  be 
satisfied  when  courts  sustain  their  objections. 
But  where  the  prosecuting  attorney  asks  a 
defendant  questions  which  he  Icnows,  and 
every  judge  and  lawyer  knows,  to  be  wholly 
Inadmissible  and  wrong,  and  where  the  ques- 
tions are  asked  without  the  expectation  of 
answers,  and  where  the  clear  purpose  is  to 
prejudice  the  Jury  against'  the  defendant  in 
a  vital  matter  by  the  mere  asking  of  the 
questions,  then  a  judgment  against  the  de- 
fendant will  be  reversed,  although  objections 
to  the  questions  were  sustained,  unless  it  ap- 
pears that  the  questions  could  not  have  in- 
fluenced the  verdict"  The  holding  in  the 
above  case  is  fully  sustained  by  the  great 
weight  of  authority.  In  fact,  but  few  casea 
may  be  found  where  a  continued  course  or 
attempt  to  ask  questions  ruled  out  by  the 
court  tending  to  convey  to  the  jury  matters 
not  admissible  in  evidence,  and  which,  by 
their  nature,  are  damaging  in  effect  to  the 
accused,  have  not  resulted  in  a  reversal. 
State  y.  Blodgett  60  Or.  329.  92  Pac.  820; 
State  V.  Bartlett  50  <ye.  440,  93  Pac.  243,  19 
L.  B.  A.  (N.  S.)  802,  126  Am.  St  Bep.  751; 
State  V.  Beed,  52  Or.  377,  97  Pac.  627. 

As  to  other  errors  assigned,  I  express  no 
opinion.  I  deem  the  errors  above  considered 
ample  to  disclose  that  defendant  did  not  re- 
ceive the  fair  and  Impartial  trial  guaranteed 
by  law  to  all  persons,  regardless  of  race  or 
station  in  life,  the  recognition  of  which  by 
the  courts  Is  essential  to  the  safety  of  our 
citizens  and  to  the  perpetuity  of  our  form  of 
government 

The  judgment  should  accordingly  be  re- 
versed and  a  new  trial  ordered. 

SLATEB,  J.,  concurs  in  this  dissent 


(57  Or.  410) 

CBANB  GO.  V.  BBIB  HBATING  Ca  et  aL 

(Supreme  Court  of  Oregon.     Dec.  20,  1910.) 

Mechanics'  Liens  (J  183*)— MATERiALifAN's 
Lien— BiOHT  to  Lien. 

Defendant  heating  company  contracted  by 
four  separate  contracts  with  deiendant  railroad 
company    to   furnish    heating    apparatus    in    a 
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rouDdhonse,  atorebouM,  ofBce,  oilhonse,  and 
power  house,  coostitutinc  four  aeparate  'build- 
ings, to  be  constructed  by  the  railroad  com- 
paoy;  the  contracts  providing  that  the  beating 
company  should  "furnish  all  of  the  labor  and 
material  required  for  the  installation"  of  the 
nurioos  apparatus.  Plaintiff  furnished  the 
beating  company  with  material  used  in  install- 
ing the  improvements,  including  the  power 
plant,  which  was  installed  to  furnish  power  for 
ntachines  in  the  roundhouse  rnMir  shop,  hot 
water  for  the  boiler  wasber  ana  steam  for  the 
pipes  in  the  roundhouse,  and  to  transmit  steam 
and  water  to  the  boiler  washer,  but  the  steam 
I^pes  connecting  the  boiler  washer  and  those  in 
the  ronndhonse  and  the  boiler  and  hot-water 
tank  in  the  power  house,  as  well  as  the  connect- 
ing shaft,  were  put  in  by  the  railroad  company 
and  were  not  included  in  the  heating  company  s 
contract,  nor  furnished  by  plaintiS.  Plaintiff 
claimed  a  lien  on  all  of  the  buildings  erected 
for  materia]  furnished  the  heating  company  and 
used  in  the  construction  of  the  roundhouse,  of- 
fice, storehouse,  oilbouse  and  power  plant,  but 
did  not  identify  the  material  as  going  into  any 
particular  building.     B.   &  C.  Comp.   |   5640, 

S'ves  every  person  furnishing  materials  for  use 
the  construction  of  any  building,  a  lien  there- 
on for  materials  fnraished  at  the  instance  of 
the  owner  of  the  building,  or  his  agent,  and  pro- 
vides that  every  contractor  or  person  having 
charge  of  the  construction  of  any  Duilding,  shall 
be  deemed  the  a^nt  of  the  owner.  HeU,  that 
since  the  lien  given  by  the  statute  was  upon 
each  building  for  the  material  entering  into  its 
construction,  unless  the  owner  has  treated  sev- 
eral structures  as  one,  plaintiff  was  not  entitled 
to  a  lien  on  all  of  tbe  buildings  for  the  mate- 
rials furnished,  not  having  contracted  with  the 
railroad  company  and  not  having  connected  it- 
self with  either  of  the  original  contracts  be- 
tween that  company  and  the  heating  company. 
[EM.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  H  315-«22;  Dec.  Dig.  1 183.*] 

Appeal  from  Circuit  Court,  TTnion  County ; 
J.  W.  Knowles,  Judge. 

Snlt  by  tbe  Crane  Gompany  against  tbe 
Brie  Heating  Company  and  others.  From  a 
decree  for  defendants,  plaintiff  appeals.  Af- 
llrmed. 

This  Is  a  suit  to  foreclose  a  materialman's 
Hen.  The  defendant  Oregon  Railroad  &  Nav- 
igation Company  is  tbe  owner  of  tbe  real  es- 
tate at  La  Grande,  Dr.,  described  in  tbe  com- 
plaint, occupied  by  it  In  connection  with  the 
operation  of  its  railroad  for  side  tracks, 
ronndhonse,  shops,  and  other  buildings,  that 
bting  tbe  eitd  of  a  division,  and  has  con- 
structed tbereon  tbe  roundhouse,  storehouse^ 
office,  oilbouse,  and  power  bouse  mentioned 
In  the  complaint;  and  on  August  23,  1906, 
entered  into  a  contract  with  tbe  defendant 
Erie  Heating  Company,  by  which  the  latter, 
for  the  consideration  of  $2,197,  contracted  "to 
furnish  all  of  the  labor  and  material  requir- 
ed for  the  Installation  of  tbe  steam,  air,  and 
water  lines  In  the  22-staIl  roundhouse,"  the 
contract  containing  specifications  and  other 
terms.  On  tbe  same  day  It  entered  into  an- 
other contract  with  the  Erie  Heating  Com- 
pany by  whldi  the  latter,  for  the  considera- 
tion of  $9332,  agreed  "to  furnish  all  the  ma- 
terial and  all  of  the  labor  •  •  •  for  the 
InstalhitioD  of  one  of  our  complete  Systems  of 
hot-water  heating  for  the  22-8tall  roundhouse 


•  •  •  ;  also  the  master  mechanics  office, 
storeroom  and  ollhouse" — the  contract  con- 
taining the  spedflcatlons  and  other  terms.  On 
the  same  day  it  entered  into  another  contract 
with  the  Erie  Heating  Company,  by  which 
the  latter,  for  the  consideration  of  $10,S23, 
agreed  "to  furnish  all  of  tbe  labor  and  ma- 
terial required  in  the  installation  complete 
of  one  of  our  automatic  locomotive '  boiler 
washers  to  be  Installed  In  the  22-stalI  round- 
house" ;  the  contract  containing  spedflcatlons 
and  other  terms.  On  the  same  day  It  entered 
into  another  contract  with  the  Brie  Heating 
Company  by  which  the  latter,  for  the  consid- 
eration of  $8,480,  agreed  "to  furnish  you  the 
following  machinery  and  to  furnish  the  foun- 
dations and  erect  the  madilnery  on  their  re- 
spective foundations  In  a  building  furnished 
by  you  •  •  •  (including)  all  of  the  pipes, 
valves,  and  fittings  for  the  connecting  up  of 
the  steam,  air,  and  water  lines  In  the  power 
house";  the  machinery  being  named  In  the 
contract  with  the  specifications  and  other 
terms,  and  constituting  the  power  plant  plac- 
ed in  the  power  house. 

Tbe  complaint,  subdivision  6,  allies,  that 
on  August  23,  1906,  the  "defendant  the  Ore- 
gon Railroad  &  Navigation  Company  altered* 
Into  a  contract  with  the  defendant  Brie  Heat- 
ing Company  for  the  construction  of  a  22- 
stall  roundhouse,  master  mechanic's  office, 
storehouse  or  storeroom,  ollhouse  and  power 
plant,  tio  be  constructed  ai>d  built  on  the' 
property  above  described;  that  thereafter,  to' 
wit,  on  tbe  2Sth  day  of  March,  1907,  said 
Erie  Heating  Company  entered  into  a  con- 
tract with  the  plaintiff  for  certain  material 
to  be  used  in;  and  which  was  thereafter  used 
in,  tbe  construction  of  said  22-stan  round- 
house, master  mechanic's  office,  storehouse  or 
storeroom,  ollhouse  and  power  plant."  And 
In  the  seventh  subdivision  of  the  complaint  It 
is  allied,  that  plaintiff  did  furnish  such  ma- 
terial to  the  value  of  $1,435.10.  In  the  eighth 
subdivision  of  the  complaint  the  filing  of  the 
notice  of  lien  is  set  out  in  detail,  a  copy  of 
which  Is  attached  to  the  complaint  as  an  ex- 
hibit, in  which  It  Is  alleged,  that  the  material 
was  furnished  to  the  Erie  Heating  Company, 
by  plaintiff,  "to  be  used  and  which  was  used 
In  tbe  construction  of  the  22-8talI  round- 
house, master  mechanic's  office,  storehouse, 
or  storeroom,  ollhouse,  and  power  plant,  built 
and  constructed  In  tbe  city  of  La  Grande, 
Union  county,  state  of  Oregon,  for  the  Ore- 
gon Railroad  &  Navigation  Company  •  •  •  ; 
that  said  Erie  Heating  Company  was  the 
original  contractor  and  agent  of  the  Oregon 
Railroad  &  Navigation  Company,"  In  the  con- 
struction thereof,  and  sets  forth  other  details 
not  necessary  to  mention  here. 

Tbe  defendant  Oregon  Railroad  tk  Naviga- 
tion Company  filed  an  answer  in  which  It 
denies  subdivisions  6,  7,  and  8  of  the  com- 
plaint, except  In  that  it  admits  that  the  no- 
tice of  Hen,  set  oat  as  an  exhibit,  was  pre- 
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pared  and  filed  «b  alleged,  and  .sets  up  three 
affirmative  defenses.  To  the  first  and  second 
defenses  demurrers  were  sustained,  and  the 
matters  pleaded  In  the  third  are  adjusted  by 
the  stipulation  of  facts.  The  only  Issue  be- 
fore ns  on  the  appeal  arises  upon  the  denials 
of  subdivisions  6,  7,  and  8  of  the  complaint. 

The  principal  facts  are  stipulated,  to  the 
effect  that  the  erections  made  by  the  Erie 
Heating  Company  for  the  Oregon  Railroad  & 
Navigation  Company  were  done  under  the 
four  separate  contracts,  above  mentioned,  in 
the  buildings  of  the  Oregon  Railroad  &  Navi- 
gation Company;  that  the  buildings  were  sep- 
arate and  distinct  from  each  other;  that 
plaintiff  furnished  to  the  Brie  Heating  Com- 
pany material  used  in  the  Installation  of  the 
improvements,  as  alleged  by  It,  to  the  value 
of  $1,357.47  and  used  by  the  ISrle  Heating 
Company  in  fulfllling  the  four  contracts;  that 
the  power  plant  was  installed  for  the  purpose 
of  furnishing  power  for  the  machines  in  the 
repair  shop  in  the  roundhouse;  for  furnish- 
ing the  hot  water  for  the  boiler  washer  and 
the  heat  and  steam  for  the  pipes  in  the 
roundhouse,  and  to<transmit  steam  and  hot 
water  to  the  boiler  washer;  but  that  these 
steam  pipes  connecting  the  boiler  washer  and 
the  steam  pipes  in  the  roundhouse  with  the 
boilers  and  hot-water  tanlc  in  the  power 
house,  and  the  connecting  shaft,  were  put  in 
by  the  Oregon  Railroad  &  Navigation  Com- 
pany, and  were  not  included  in  the  contract 
of  the  Erie  Heating  Company,  nor  was  any 
of  the  material  furnished  by  plaintiffs  used 
therein.  The  trial  court  made  findings  of 
fact  in  accordance  with  the  stipulation,  and 
as  a  conclusion  of  law  found  that  plaintlfT 
has  no  lien  upon  the  property  of  the  Oregon 
Railroad  &  Navigation  Company,  and  dis- 
missed the  suit    Plaintiff  appeals. 

0.  H.  Finn  (A.  C  Emmons,  on  the  brief), 
for  appellant.  C.  B.  Cochran  and  A.  C.  Spen- 
cer (W.  W.  Cotton,  Cochran  &  Cochran,  and 
Jas.  G.  Wilson,  on  the  brief),  for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  The  controversy  is  whether  the  facts 
created  a  materialman's  Uen  upon  the  build- 
ings and  property  of  the  Oregon  Railroad  & 
Navigation  Company. 

For  the  purpose  of  aiding  mechanics  and 
laborers  and  materialmen  in  collecting  their 
compensation  for  labor  and  material  fur- 
nished in  the  construction  of  a  building  or 
other  structure,  the  statute  (section  5640,  B. 
&  C.  Oomp.)  has  provided  that  every  person 
performing  labor  or  furnishing  material  to 
be  used  in  the  construction  of  any  building  or 
structure  shall  have  a  lien  upon  the  same 
for  labor  or  material  furnished  at  the  In- 
stance of  the  owner  of  the  building  or  his 
agent.  "And  every  contractor  •  •  •  or 
other  person  having  charge  of  the  construc- 
tion   •    •    •    of  any  building    •    •    •    shall 


be  held  to  be  the  agent  of  the  owner  for  the 
purposes  of  this  act"  Without  such  a  statu- 
tory provision  the  building  or  the  owner  of 
it  would  not  be  Uable  for  the  debt  except 
npon  his  contract,  and  to  enable  a  lien  claim- 
ant to  establish  his  Hen  under  this  law  be 
must  connect  himself  by  contract  with  the 
owner.  This  can  only  be  done  by  showing 
that  the  work  was  performed  for  the  owner, 
or  for  a  contractor,  whom  the  statute  has 
made  the  agent  of  the  owner;  that  is,  he  must 
bring  himself  within  the  original  contract. 
If  the  contractor  has  one  contract  for  the 
erection  of  several,  buildings  for  one  price, 
even  though  the  buildings  are  separate  from 
each  other,  it  has  been  held  that  he  or  his 
subcontractor  may  have  one  lien  thereunder 
against  all  the  buildings;  but  otherwise, 
where  the  construction  of  each  building  is  the 
subject  of  a  separate  contract,  neither  he  nor 
the  subcontractor  are  entitled  to  include  in 
one  Hen  all  the  propertlra  for  labor  or  ma- 
terial furnished  for  their  construction  and 
used  in  the  buildings  indiscriminately,  for 
the  reason  that  the  lien,  by  the  terms  of  the 
statute.  Is  upon  each  building  for  the  labor 
or  materia]  only  entering  Into  its  construction, 
except  in  cases  where  the  owner  has  treated 
several  structures  as  one.  We  deem  it  un- 
necessary to  enter  into  any  extended  discus- 
sion of  this  question,  as  it  is  settled  in  an 
opinion  by  Mr.  Justice  Lord  in  Willamette 
Mills  Co.  V.  Shea,  24  Or.  40,  32  Pac.  759,  and 
one  by  Mr.  Justice  Wolverton  in  Beach  v. 
Stamper,  44  Or.  4,  74  Pac.  208,  102  Am.  St 
Rep.  597,  where  It  Is  held  that  the  original 
contract  must  form  the  basis  for  the  lien  on 
the  whole.  "All  authority  to  bind  the  owner 
on  account  of  the  building  or  buildings  to  be 
constructed  must  emanate  from  the  original 
contract,  which  becomes  the  foundation  law 
for  the  government  of  all  subcontracts,  as 
they  must  be  let  under  it  and  by  virtue  of 
the  contractor's  authority  obtained  through 
it."  Flanagan  Bros.  v.  O'Connell,  88  Mo. 
App.  1,  and  Llvermore  v.  Wright,  33  Mo.  31, 
cited  by  plaintiff,  are  to  the  same  effect.  The 
Premier  Steel  Co.  v.  McElwaine  Richards 
Co.,  144  Ind.  614,  43  N.  E.  876,  Lindsay  v. 
Gunning,  59  Conn.  290,  22  Atl.  310,  11  L.  R. 
A.  553,  and  Press  Brick  Co.  v.  Brick  &  Quar- 
ry Co.,  151  Mo.  510,  52  S.  W.  401,  74  Am. 
St  Rep.  557,  also  cited  by  plaintiff,  are  not 
in  point,  as  they  relate  to  liens  based  on  con- 
tracts made  directly  with  the  owner,  and  not 
through  an  original  contractor. 

Plaintiff's  claim  of  lien  is  an  attempt  to 
hold  a  lien  against  the  property  of  the  Ore- 
gon Railroad  &  Navigation  Company,  with 
whom  it  has  no  contract  and  it  does  not 
connect  itself"  with  the  owner  by  or  through 
the  original  contract 

The  decisions  of  this  court  in  the  two  cases 
above  cited  are  decisive  of  this.  The  decree 
is  affirmed. 
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ei<AI>E  «t  aL  ▼.  UTAH  CONST.  00. 
(Supreme  Court  of  Oregon.    Dec  81,  1910.) 

1.  Appeal  akd  Brbob  (§  1010*)  —  Review — 
Verdicts. 

A  verdict  of  the  trial  court  Is  conclusive  on 
appeal,  where  there  is  any  evidence  reasonably 
tending  to  support  it. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  8970-3982:  Dec.  Dig.  { 
1010.*] 

2.  IfASTES    AND    SEBTANT   (f   6*)— ETIDENCB— 
SCFFIOIENCY. 

In  an  action  against  a  railroad  construc- 
tion company  for  the  price  of  grading  on  the 
right  of  way,  evidence  held  to  show  that  plain- 
tiffs were  employed  by  a  subcontractor  under 
the  construction  company,  and  not  by  the  con- 
struction company. 

(E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  6;   Dec  Dig.  i  6.*] 

Appeal  from  Clrenlt  Court,  Baker  County; 
William  H.  Smith,  Judge. 

Action  by  C.  W.  Slade  and  another  against 
the  Utah  Constmctlon  Company.  From  a 
Judgment  for  the  plaintiffs,  de^ndant  ap- 
peals.   Reversed  and  remanded. 

This  Is  an  action  to  recover  money  alleged 
to  be  due  upon  contract.  The  facts  are  as 
follows:  In  1907  tbe  Northwestern  Railroad 
Company  was  engaged  in  constructing  a  rail- 
road near  Huntington,  Or.  Tbe  contract  for 
grading  tbe  line  was  let  as  a  whole  to  tbe  de- 
fendant, Utah  Construction  Company,  which 
sublet  Tarions  portions  to  other  contractors. 
For  tbe  purpose  of  the  contract,  the  road 
was  divided  into  "sections"  of  one  mile  each, 
and  these  were  subdivided  into  "stations," 
each  containing  approximately  100  feet  Tbe 
grading  contracts  were  sublet  by  tbe  cc>n- 
stmctlon  company,  either  by  miles  or  sta- 
tions,  and  It  was  the  custom  of  subcon- 
tractors of  mile  sections  to  again  sublet  to 
smaller  contractors  a  separate  section  or 
more.  When  a  "station  man,"  as  be  was 
called,  contracted  directly  with  the  construc- 
tion company,  he  was  paid  upon  tbe  comple- 
tion of  his  contract,  and  tbe  same  custom 
was ,  observed  wltb  tbe  mile  section  con- 
tractor. But  in  l>otb  cases  supplies  and 
wages  for  tbe  men  employed  by  tbe  con- 
tractor were  advanced  by  the  construction 
company  as  tbe  work  progressed.  The  plain- 
tiffs bad  been  employed  by  tbe  construction 
company  on  a  certain  piece  of  work,  called 
"mile  13,"  and,  after  its  completion,  bad 
some  negotiation  with  defendant  G.  W. 
Straw,  who  was  an  independent  contractor 
with  tbe  construction  company,  in  regard  to 
doing  tbe  grading  work  on  mile  26  of  tbe 
line,  and  Straw  bad  agreed  that  If  they 
would  undertake  it,  be  would  pay  them  12 
cents  per  cubic  yard  for  earth  work,  33 
cents  per  cubic  yard  for  loose  rock,  and  75 
cents  per  cubic  yard  for  gravel.  Witness 
Davis,  one  of  tbe  plaintiffs,  testified  that 
he  told  Straw  that  he  would  let  htm  know 
In  two  days  whether  he  would  take  tbe  con- 


tract; that,  before  taking  tbe  same,  he  saw 
Mr.  Bowman,  an  agent  of  the  Utah  Construc- 
tion Company,  when  this  conversation  occur- 
red: "Mr.  Bowman  • .  •  •  asked  me  if  I 
found  anything  that  suited  me  yet,  and  I 
tells  him  Straw  bad  a  piece  of  work  that 
looked  good,  and  be  said,  'Yes,'  that  was 
pretty  good  work.  I  told  him  I  didn't  like  to 
mix  up  with  Straw,  though;  and  he  told  me 
to  do  tbe  work,  and  be  said:  'You  will  not 
have  to.  You  get  your  stuff  charged  to 
Straw,  and,  when  you  get  through,  your 
classification  and  yardage,  and  get  your  mon- 
ey tbe  same  as  station  men.' "  Tbe  witness 
on  redirect  examination  stated  a  conversa- 
tion which  be  had  with  Bowman:  "I  went 
up  to  headquarters  along  about  tbe  12tb, 
and  saw  Mr.  Bowman,  and  I  says  to  Bowman: 
'Now  will  the  books  be  closed  on  this  con- 
tract we  &te.  going  to  take  against  Slade  & 
Davis?*  And  he  says:  'No;  we  can't  close 
those  books.'  Then  I  says:  'We  will  take 
this  work  in  Davis'  name,  and  I  won't  be 
known  in  this  contract'  And  be  says  to 
take  this  work  the  same  as  station  work  and 
bay  our  -stuff  through  Straw,  instead  of 
Slade  &  Davis,  and,  'when  you  get  through 
with  tills  work,  you  will  not  have  to  wait 
for  Straw's  final.  We  will  pay  you  tbe  mon- 
ey the  same  as  we  pay  station  men.'"  On 
cross-examination  tbe  witness  testified  that 
Slade  &  Davis  would  not  have  taken  the 
contract  except  for  the  assurances  given  by 
Bowman  and  that  they  were  working  with 
tbe  understanding  that  their  money  was 
coming  through  tbe  Utah  Construction  Com- 
pany. The  following  question  was  asked 
witness:  "Q.  Who  were  yon  working  for, 
the  Utah  Construction  Company  or  Straw? 
A.  After  we  bad  this  conversation  we  Iiad, 
it  was  wltb  this  understanding  that  they 
had  to  pay  us,  and,  if  they  didn't  we  wouldn't 
take  it"  Witness  further  testified:  "That 
they  bad  a  contract  on  mile  13,  and,  when- 
ever be  wanted  to  pay  a  bill  contracted  by 
them  on  mile  13,'  he  made  out  a  time  check 
or  an  order  and  signed  it  Slade  &  Davis,  and 
that  tbe  party  in  whose  favor  the  oriet  was 
drawn  presented  It  to  the  Utah  Construction 
Company,  who  paid  them  tbe  amount  of  the 
order  and  charged  tbe  amount  to  Slade  & 
Davis.  Q.  And,  after  you  went  to  work  on 
mile  26,  you  never  issued  a  time  check  signed 
Slade  &  Davis,  but  you  had  it  signed  by  G. 
W.  Straw  in  every  case?  A.  Yes,  sir.  Q. 
After  you  went  to  work  for  G.  W.  Straw  you 
never  made  out  a  check  to  any  one?  A.  No, 
sir;  be  signed  them.  Q.  And  there  was 
never  one  made  by  Slade  &  Davis?  A.  Mr. 
Davis  made  them  out  Q.  Who  signed  them? 
A.  Mr.  Straw.  Q.  Yon  knew  when  you  were 
working  and  contracting  on  your  own  ac- 
count that  you  had  authority  to  make  them 
out?  A.  Yes,  sir.  Q.  And  you  knew  that 
when  you   were   working   for   Straw   that 
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Straw  was  the  only  one  who  had  aathority 
to  make  them  out?  A.  Tes,  sir.  Q.  And 
you  knew  tbat  Straw  was  an  Independent 
contractor?  A.  Yes,  -sir.  Q.  And  you  were 
working  for  Straw?  A.  I  knew  that  we 
were  working  ander  him  and  with  the  un- 
derstanding that  we  were  to  be  paid.  Q. 
Ton  knew  tbat  when  Straw  completed  that 
work  that  Straw  was  to  be  paid  for  the 
work?  A.  Yes,  sir.  Q.  And  when  Straw 
was  paid  for  the  work  that  you  were  to  be 
paid  for  your  work?  A.  Yes,  sir.  Q.  Yon 
Icnew  that  then  and  you  know  that  now?  A. 
Yes,  sir.  Q.  And  it  was  two  years  after  this 
work  was  done  before  you  made  any  claim 
to  the  Utah  Construction  Company  that  they 
owed  yon  a  dollar?  A.  Right  when  we  fin- 
ished, and  they  told  us  to  look  to  Straw. 
Q.  They  paid  you  for  mile  13  after  tbat?  A. 
Yes,  sir.  Q.  And  you  never  made  any  claim 
for  this  work  when  they  settled  for  mile  13? 
A.  No,  sir."  The  witness  then  testified  that 
he  never  commenced  any  action  to  recover 
the  amount  from  Straw,  and  was  then  asked: 
"And  you  never  thought  to  collect  It  from 
the  Utah  Construction  Company  until  two 
years  afterwards?  A.  No,  sir.  Q.  Yon  ad- 
mit that  Slade  &  Davis  were  working  for  G. 
W.  Straw,  and  not  for  the  Utah  Construction 
Company?  A.  We  were  working  for  the 
Utah  Construction  Company  In  a  way.  They 
told  us  to  take  this  work.  Q.  What  did  they 
tell  yon?  A.  Said  to  take  the  work  the  same 
as  station  work,  and  as  soon  as  we  got 
through  they  would  pay  us  our  money  with- 
out waiting  for  Straw's  final,  soon  as  we  got 
through.  Q.  Who  signed  the  orders  to  get 
the  money  to  pay  the  men  that  were  work- 
ing for  you?  A.  Mr.  Straw.  Q.  In  every 
case?  A.  Yes,  sir."  Witness  then  stated  that 
he  understood  the  way  that  Slade  &  Davis 
took  their  contract  the  Utah  Construction 
Company  was  standing  good  for  the  con- 
tract 

It  further  appeared  from  the  testimony 
that  Slade  &  Davis  attempted  to  give  notice 
of  lien  against  the  railroad  company  for  this 
work,  and  that  In  the  notice  it  was  stated 
that  they  had  been  employed  by  Straw  as 
subcontractors  under  the  Utah  Construction 
Company  to  do  work  in  question.  But  wit- 
ness Slade  explained  that  he  supposed  this 
proper  because  they  took  the  work  from 
Straw.  The  witness  then  testified:  "Q. 
Who  was  present  when  you  took  the  work 
from  Straw?  A.  I  think  Mr.  Davis  and  Mr. 
Straw  talked  tbat  over,  and  Garland,  a  man 
who  was  working  for  us,  was  probably  there 
at  the  time.  Q.  Was  that  the  time  you 
agreed  how  much  you  should  be  paid  by 
Straw  for  the  loose  rock  and  dirt?  Were 
the  prices  agreed  on  then?  A.  Yes,  sir.  Q. 
Between  you  and  Straw  and  Davis?  A.  Yes, 
sir.  Q.  Between  Slade  &  Davis  on  the  one 
side  and  Straw  on  the  other?  A.  Yes,  sir. 
Q.  But  DO  one  else  was  present  except  Gar- 
land? •  A.  Yes,  sir.    Q.  And  you  agreed  on 


the  prices  then?  A.  Yes,  sir.  Q.  As  to  how 
much  ^ou  were  to  do  this  tor?  A.  Mr.  Da  via 
made  this  contract  with  Mr.  Straw.  Q.  In 
your  presence?  A.  Yes,  sir;  some  of  it  in 
my  presence.  I  was  on  the  buckboard,  and 
held  the  horses,  and  Straw  and  Davis  went 
over  the  work.  Q.  Did  you  notify  him  what 
prices  yon  were  to  get  from  Straw?  A.  He 
asked  me.  Q.  How  much  did  you  tell  him? 
A.  Told  him  12  cents  for  earth  and  75  cents 
for  solid  rock.  For  loose  gravel  I  didn't 
know  the  pric&  Q.  When  did  yon  tell  Bow- 
man that?  A.  I  never  told  him  about  the 
rock  or  gravel.  I  simply  told  him  12  cents 
for  the  earth.  Q.  What  did  Bowman  tell 
yon?  A.  Told  me  to  take  it  the  same  as 
station  work.  Q.  What  do  you  mean?  A. 
He  told  me  to  take  it  the  same  as  station 
worlc,  and,  when  vre  got  through  with  this 
work,  they  would  pay  me  the  same  as  sta- 
tion work,  and  we  would  not  have  to  wait 
on  Straw  for  his  final.  Q.  What  did  yon 
understand  by  that?  A.  If  we  got  through 
before  Straw,  we  wouldn't  have  to  wait  until 
we  finished.  Q.  Did  you  understand  that 
Straw  would  pay  you,  or  the  Utah  Construc- 
tion Company?  A.  The  Utah  Construction 
Company.  Q.  And  charge  it  to  Straw?  A.  I 
supposed  they  would  charge  it  to  Straw. 
[Witness  then  testified.]  Q.  And  you  knew 
when  Straw  gave  an  order  to  you  or  one 
of  your  men  it  would  be  paid  and  charged 
to  Straw?  A.  Yes,  sir.  Q.  Do  you  mean 
that  this  station  work  was  not  to  be  paid 
by  Straw?  A.  I  don't  know.  I  know,  if  we 
got  finished  before  Straw,  Mr.  Bowman  told 
U9  that  we  would  not  have  to  wait  for 
Straw's  final.  Q.  When  you  would  get  an 
order  from  Straw  for  the  work  you  had 
done?  A.  I  supposed  we  would  have  to  get 
an  order  from  Straw.  He  didn't  say  that. 
Q.  If  you  were  to  be  paid  by  the  Utah  Con- 
struction Company,  why  did  you  get  an  or- 
der from  Straw,  why  not  give  it  yourself? 
A.  For  this  work?  Q.  For  any  work?  A. 
Straw  had  this  work,  and  we  had  to  get  it 
through  him.  Q.  And  you  had  to  look  to 
him  for  your  money,  and  the  Utah  Construc- 
tion would  help  you  to  see  that  Straw  would 
pay  you?  A.  No;  I  understand  that  the 
U.  C.  Co.  would  pay  It  Q.  Whenever  yotir 
work  was  done,  you  were  to  get  an  order 
from  Straw  for  your  money,  and  the  Utah 
Construction  Company  would  pay  it?  A. 
Yes,  sir." 

John  L.  Rand  and  Andrew  Howat,  for  ap- 
pellant SamMel  White  (P.  E.  Cavaney,  on 
the  brief),  for  respondents. 

McBRIDB^  J.  (after  stating  the  tacts  as 
above).  The  statement  of  facts  preceding 
this  (pinion  goes  largely  Into  the  testimony 
introduced  by  platatifTs,  because,  if  any  evi- 
dence was  introduced  by  plaintiffs  reasonably 
tending  to  support  their  theory  of  the  case,  it 
is  conclusive  on  this  court  after  verdict  But 
in  our  opinion  there  is  an  entire  absence  of 
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testimony  tending  to  show  an  original  con- 
tract with  the  Utah  Construction  Company. 
In  its  final  analysis  it  amounts  to  this:  6. 
W.  Straw  had  a  subcontract  from  the  Utah 
Construction  Company  for  constructing  a  cer- 
tain portion  of  the  grade  of  the  Northwest- 
em  Railroad.  Slade  &  Davis  were  negoti- 
ating with  him  for  mile  26,  embraced  in  bis 
contract,  and  were  told  by  the  agent  of  the 
construction  company  to  enter  into  a  con- 
tract with  Straw,  and  the  railroad  company 
would  pay  them  as  station  men  were  paid; 
thai  is,  that  the  work  on  mile  26,  which 
they  were  to  do,  would  be  paid  for  Just  the 
same  as  the  company  had  been  in  the  habit 
of  paying  on  small  contracts  or  subcontracts 
for  100  feet  of  grade,  and  that  they  would 
not  be  obliged  to  wait  until  Straw's  whole 
contract  was  finally  finished  and  accepted 
before  the  money  would  be  forthcoming. 
Slade  &  Davis  knew  at  that  time  that  Straw 
had  the  contract  for  this  particular  mile  of 
work,  and  that  the  construction  company 
was  bound  to  pay  Straw  for  It,  and  could 
not  legally  contract  with  any  one  else  to 
do  it  without  Straw's  consent  With  this 
knowledge  they  entered  into  a  contract  with 
Straw  to  do  the  work  for  him  at  prices 
fixed  by  htm  and  themselves,  the  complete 
details  of  which  were  never  known  to  the 
Utah  Construction  Company.  The  supplies 
were  charged  to  Straw,  every  time  check 
was  signed  by  Straw,  and  there  is  not  a 
single  syllable  of  testimony  indicating  that 
Straw  knew  or  suspected  that  Slade  &  Davis 
were  working  for  the  Utah  Construction 
Company  and  not  for  him.  Suppose  Slade 
&  Davis  had  refused  absolutely  to  finish 
their  contract  and  had  quit  without  cause, 
leaving  it  half  completed;  would  not  Straw 
have  had  an  action  for  damages  against 
them,  and  could  they  have  successfully  de- 
fended by  saying  that  the  Utah  Construction 
Company  was  their  real  employer?  Certain- 
ly not  Or  suppose  that  they  had  abandon- 
ed the  contract  without  completing  it,  and 
the  Utah  Construction  Company  had  at- 
tempted to  bring  an  action  against  them  for 
damages.  They  could  lawfully  have  answer- 
ed: "Tou  let  the  contract  for  mile  28  to 
Straw  and  agreed  in  writing  to  pay  htm 
for  it  You  had  no  right  to  let  it  to  anybody 
else.  Tou  told  us  to  contract  with  Straw 
and  we  did  so.  If  you  are  injured  In  any 
way,  you  must  look  to  Straw,  the  man  you 
told  us  to  work  for — the  only  man  who  had 
the  right  to  say  who  should  grade  this  par- 
ticular mile  of  road.  We  looked  to  you  for 
the  pay,  but  you  must  look  to  Straw  for 
the  work.  He  is  your  original  contractor." 
It  is  plain  that  in  such  a  case  the  construc- 
tion company  would  have  no  standing  in 
court  There  is  nothing  in  the  evidence  to 
indicate  that  it  was  a  matter  of  the  slightest 
advantage  to  the  construction  company  that 
Slade  &  Davis  should  do  the  work  rather 
than  Straw  or  any  other  subcontractor. 
'    A  fair  test  of  the  question  as  to  who  was 


the  real  employer,  the  principal  in  the  trans- 
action, is  afforded  by  the  foregoing  Illustra- 
tion. The  Utah  Construction  Company  would 
have  no  remedy  in  damages  occasioned  by 
a  failure  on  the  part  of  Slade  A  Davis  to 
complete  the  grading  on  mile  26,  while  Straw 
would  have  had  such  remedy,  and  the  con- 
clusion is  irresistible  that  the  construction 
company  was  not  the  original  contractor  with 
Slade  &  Davis,  and,  In  fact  not  a  contractor 
in  any  sense  of  the  word  unless  an  oral 
guaranty,  void  under  the  statute  of  frauds, 
may  be  termed  a  contract.  The  agreement. 
If  any  was  made,  was  merely  collateral; 
and  that  the  plaintiffs  so  considered  and 
treated  it  Is  shown  by  their  attempt  to 
create  a  lien  on  the  road  In  the  notice  of 
which  they  set  forth  that  the  work  was  per- 
formed by  them  for  Straw. 

This  case  does  not  come  within  the  reason- 
ing of  the  case  of  Balllet  v.  Scott  32  Wis. 
174,  cited  by  counsel.  In  that  case,  Scott 
the  defendant,  entered  Into  a  contract  with 
Doton  &  Bennet  by  which  it  was  agreed 
that  Scott  was  to  pay  the  laborers  employed 
by  Doton  &  Bennet  and  deduct  the  amount 
so  paid  from  the  contract  price  agreed  to 
be  paid  them.  In  pursuance  of  such  author- 
ity from  Doton  &  Bennet  Scott  promised  the 
laborers,  before  they  went  to  work,  that  he 
would  pay  them,  and  the  court  held  that  the 
written  agreement  before  mentioned  was 
equivalent  to  an  order  by  Doton  &  Bennet 
on  Scott  to  pay  them  their  wages  as  they 
became  due,  and  that,  when  the  laborers  as- 
sented to  this,  It  became  a  valid  and  bind- 
ing contract.  This  was  not  an  action  be- 
tween the  laborers  and  Scott  but  was  a  pro- 
ceeding by  an  outside  gamlsher  to  attach 
the  money  which  had  been  earned  by  them 
before  process  was  served.  It  will  be  seen 
that  In  the  above  case  there  was  held  to  be 
an  agreement  between  Scott  and  the  contrac- 
tors and  the  laborers,  nlaklng  a  complete 
contract  Here  there  is  not  the  slightest  evi- 
dence that  Straw  even  knew  of,  or  agreed  to, 
any  arrangement  between  Slade  &  Davis  and 
the  construction  company.  Nor  does  it  come 
within  the  rule  announced  in  Mackey  v. 
Smith,  21  Or.  598,  28  Pac.  974,  where  goods 
were  delivered  to  one  person  upon  the  agree- 
ment of  another  to  pay  for  them,  no  credit 
being  actually  given  to  the  party  who  re- 
ceived the  goods,  although  -for  convenience 
they  were  charged  In  his  name,  that  case 
proceeding  upon  the  principle  that  the  person 
who  received  the  goods  was  not  liable  to 
the  vendor  and  that  the  person  who  ordered 
their  delivery  was  the  sole  debtor.  Under 
the  facts  in  that  case,  the  vendor  could  not 
have  recovered  from  the  person  to  whom  the 
goods  were  delivered.  Here  Slade  &  Davis 
had  and  still  have  a  complete  cause  of  action 
against  Straw,  and,  in  fact  have  Joined  him 
as  a  defendant  in  this  action,  though  he  has 
not  been  served  with  summons.  The  case 
last  cited  and  Miller  v.  Lynch,  17  Or.  61,  19 
Pac.  845,  so  completely  define  the  difference  . 
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between  original  and  collateral  contracts  that 
further  citation  of  authorities  seems  super- 
fluous. 

We  do  not  think  there  was  any  testimony 
in  this  case  showing  an  original  contract  on 
the  part  of  the  Utah  Con8true);lon  Company, 
and  for  that  reason  the  Judgment  of  the  low- 
er court  is  reversed,  and  a  new  trial  ordered. 

(55  Or.  696) 

STATE  T.  GILBERT. 
(Supreme  Court  of  Oregon.    May  14,  1883.)  i 

(Syllahua  t>y  the  Court) 

1.  Courts    <%    117*)— Records— Conclusive- 
ness OF  Recitals. 

The  judgment  roll  in  a  criminal  action  is 
conclusive  as  to  tlie  facts  transpiring  at  the 
trial.  The  power  of  the  court  where  the  trial 
is  had  to  correct  such  roll,  on  proper  applica- 
tion, and  caase  it  to  conform  to  the  truth,  is 
undoubted;  but,  until  so  corrected,  it  is  the 
record  of  the  court,  importing  absolute  verity, 
and  its  accuracy  cannot  be  called  in  question. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  i  117.»1 

2.  Criminal  Law  (J  876%*)— Judgment— Va- 
LiDiTT— Uncertainty. 

The  transcript  of  the  Judgment  roll,  on 
appeal,  disclosing  two  separate  indictments 
against  the  appellant  for  distinct  crimes,  al- 
though of  the  same  grade,  and  only  one  verdict 
and  judgment,  and  containing  nothing  to  indi- 
cate that  the  trial  and  conviction  were  bad  on 
only  one  of  the  indictments,  the  judgment  was 
held  erroneous,  and  reversed,  because  (1)  it  ap- 
peared that  tlie  appellant  bad  been  tried  on 
both  indictments  at  the  same  time;  (2)  the  rec- 
ord was  entirely  uncertain  as  to  the  crime  on 
which  the  conviction  was  had. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {  2102;   Dec  Dig.  f  87CMi.*J 

Appeal  from  Circuit  Court,  Polk  Coiuty. 

Tom  Gilbert  was  convicted  of  murder,  and 
he  appeals.  Reversed,  and  new  trial 
awarded. 

Daly  &  Butler,  for  appellant  W.  H. 
Holmes,  Dist  Atty.,  for  the  State. 

WATSON,  C.  J.  At  the  December  term, 
1882,  of  the  circuit  court  for  Polk  county, 
the  grand  Jury  found  two  indictments  for 
murder  in  the  first  degree  against  the  appel- 
lant— one  for  killing  -an  Indian  named  Dave 
Yatskawa  on  November  28,  1882,  in  said 
county,  and  tlie  other  for  killing  an  Indian 
woman  named  Pononapa,  at  the  same  time 
and  place.  With  the  exception  of  the  name 
of  the  person  alleged  to  have  been  murdered, 
there  is  no  difference  in  the  two  indictments. 
The  appellant  was  tried  at  the  same  term, 
convicted,  ■  and  sentenced  to  death.  In  the 
Journal  entry  of  the  Judgment,  however,  the 
clerk  failed  to  state  any  crime  for  which 
the  conviction  was  had,  as  required  by  sec- 
tion 210  of  the  Criminal  Code,  and,  strange 
to  say,  there  is  not  a  word  in  the  record  of 


*  This  case  has  never  been  reported,  and  la  now 
published  because  cited  in  State  v.  Walton,  50  Or. 
142.  At  Pac.  49a  13  L.  R.  A.  (N.  S.)  811,  and  Re  Jer- 
man,  112  Pac.  416. 


the  trial  indicating  upon  which  of  the  in- 
dictments the  appellant  was  tried,  wliile 
both  of  them  appear  in  the  transcript  of  the 
Judgment  roil.  These  facts  give  rise  to  the 
only  Important  questions  in  the  case.  Only 
one  of  these  need  be  considered,  as  the  deter- 
mination of  it  wliich  seems  proper  to  us  ren- 
ders a  reversal  of  the  Judgment  appealed 
from  unavoidable. 

The  record  before  us  does  not  show  upon 
which  of  the  indictments.  If  upon  only  one, 
the  trial  and  conviction  were  had.  As  the 
record  should  only  contain  the  Indictment 
upon  which  the  appellant  was  tried  in  the 
court  below,  the  legal  deduction  from  finding 
the  two  Indictments,  in  the  records  of  the 
case  as  made  up  and  certified  by  the  proper 
officer,  is  that  he  was  tried  on  both.  It  lias 
been  suggested  that  this  court  should  pre- 
sume that  the  proceedings  in  the  court  be- 
low were  regular,  and  that  the  duplicity  in 
the  record  has  occurred  through  the  inadver- 
tence or  mistake  of  the  clerk  in  making  up 
the  Judgment  roll,  of  which  the  record  before 
us  is  simply  a  transcript  But  this  Judg- 
ment roll,  although  prepared  by  the -clerk,  is 
the  record  of  the  court  To  it  alone  can  we 
look  to  ascertain  what  the  action  of  the 
court  below  was,  and  upon  It  determine 
whether  any  error  was  committed.  The  duty 
of  the  clerk  in  such  matters  is  ministerial 
undoubtedly,  and  subject  to  the  supervision 
and  control  of  the  court  But  his  record  is 
the  highest  evidence  of  the  Judicial  action 
of  the  court  It  Imports  verity,  and  until 
impeached  by  the  court  itself  is  conclusive 
of  the  matters  to  wUch  it  relates.  Schirmer 
V.  People.  33  111.  276. 

For  every  purpose  connected  with  the  ap- 
peal we  must  consider  this  record  as  being 
a  faithful  memorial  of  the  proceedings  In 
the  court  below,  and  cannot  entertain  the 
suggestion  that  there  may  be  a  mistake  in  it, 
which  that  court  might  from  its  own  knowl- 
edge of  the  actual  proceedings  before  it,  on 
the  trial,  correct  on  proper  application.  That 
it  would  be  competent  for  that  court  to  make 
such  a  correction  at  any  time,  where  no  ad- 
verse rights  have  Intervened,  cannot  be 
doubted.  But  the  answer  to  the  suggestion 
is  that  it  has  not  been  done,  and  we  cannot 
assume  that  it  could  or  would  be  done, -nor 
look  beyond  the  record  actually  before  us. 
We  are  compelled  to  assume  that  the  du- 
plicity and  uncertainty,  which  -are  shown 
by  the  record  to  have  existed  in  the  proceed- 
ings on  the  trial  in  the  court  below,  did  ex- 
ist in  fact,  and  that  no  other  record  of  such 
proceedings  could  be  made,  under  the  cir- 
cumstances. Upon  the  state  of  facts  thus 
disclosed  there  is  manifest  error. 

Our  law  will -not  even  permit  a  defendant 
to  be  tried  for  more  than  one  crime,  and 
that  charged  in  one  form  only,  on  the  same 
indictment.  Cr.  Code,  $  74.  Much  less.  It 
would  seem,  would  it  tolerate  his  being  tried 


•For  other  cases  sec  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Kejr  No.  8«rt<«  A  R«p'r  Indaxw 
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at  the  same  time  npon  two '  Indictments, 
charging  distinct  crimes  of  a  capital  nature, 
as  appears  by  the  record  to  have  been  done 
in  tilts  case.  But,  assuming  tliat  the  record 
Is  correct,  as  we  are  conclusively  bound  to 
ao,  then  there  is  a  fatal  uncertainty  as  to 
the  crime  of  which  the  appeUant  was  con- 
victed. Who  conld  tell,  npon  the  state  of 
facts  disclosed  by  this  record,  whether  the 
jury  Intended  to  find  the  appeUant  guilty  of 
murder  In  the  first  degree  for  the  killing  of 
Dave  Yatskawa,  or  for  the  Wiling  of  Pono- 
napa?  No  conviction,  under  such  circum- 
stances, could  be  sustained.  Clinton  v. 
State,  65  Tenn.  607. 

The  Judgment  of  the  court  below  must  be 
reversed,  and  a  new  trial  had;  and  it  is  so 
ordered. 

Judgment  reversed. 

(37  Or.  617) 
CUNNINGHAM  et  aL  v.  SAI/ING,  County 

Clerk,  et  al. 
(Sapreme  Court  of  Oregon.    Dec.  31,  1910.) 

1.  CODHTIES  (I  124*)— ElIPLOniEHT  OF  DSTKO- 
TIVE— RaTIFIOATIGN  . 

The  employment  of  a  detective  by  a  coun- 
ty, though  irregular,  was  ratified  by  the  ac- 
tion of  the  county  court  in  allowing  a  bill  for 
bia  services  and  directing  payment  thereof  by 
the  county. 

(Eld.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  {  185;    Dec.  Dig.  S  124.*] 

2.  CouNTTiEs  (§  150*)— Dbbt  LiinT— CoNBTrn;- 
TioNAL  Inhibition— Application. 

A  constitutional  debt  limit  imposed  on  a 
county  is  applicable  only  to  indebtedness  vol- 
untarily incurred,  and  not  to  such  as  cannot 
be  avoided  without  danger  to  the  peace  and  good 
order  of  the  community,  and  hence  the  fact  that 
the  limit  had  l>een  reached  was  no  valid  objec- 
tion to  the  county's  liability  for  the  services  of 
a  detective  employed  to  assist  in  enforcing  the 
Uquor  law. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  f  216;   Dec.  Dig.  i  150.*] 

Slater,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty;   H.  J.  Bean,  Judge. 

Suit  by  Charles  Cunningham  and  another 
against  Frank  Saling,  County  Clerk  of  Uma- 
tilla County,  Dr.,  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

This  is  a  suit  to  enjoin  the  delivery  and 
payment  of  a  warrant  drawn  by  order  of  the 
county  court  of  Umatilla  county  in  favor  of 
the  Thiel  Detective  Agency  for  $356,  for  serv- 
ices rendered  the  county  in  procuring  evi- 
dence to  convict  violators  of  the  local  option 
law  in  such  connty.  The  evidence  tends  to 
show  that  in  the  year  1908  violations  of  the 
local  option  law  became  so  frequent  and  fla- 
grant as  to  become  a  public  scandal.  The  lo- 
cal officers  were  appealed  to  by  the  district  at- 
torney to  assist  in  procuring  evidence  against 
the  offenders,  but  either  could  not  or  would 
not  afford  him  any  assistance.  The  court  not 
tlien  being  in  session,  be  brought  the  matter 


of  procuring  a  detective  before  the  county 
Judge,  who  agreed  that  such  was  the  proper 
course  and  assured  him  that  it  was  probable 
that  the  county  court  would  ratify  such  ac- 
tion. Thereupon,  on  request  of  the  district 
attorney,  the  Thlel  Detective  Agency  sent  an 
operative,  through  whose  efforts  a  large  num- 
ber of  offenders  were  convicted  and  a  large 
amount  of  money  in  fines  was  paid  into  the 
county  treasury.  The  agency  presented  a  biU 
for  $356  for  this  service  to  the  county  court, 
which  approved  the  same  and  ordered  It  paid. 
The  indebtedness  of  the  county  at  the  time 
exceeded  the  $5,000  limit  prescribed  in  the 
Constitution. 

Charles  H.  Carter  and  H.  J.  Smythe,  for  ap- 
pellants. G.  W.  Phelps,  Dist.  Atty.,  for  re- 
spondents. 

McBRIDB,  J.  (after  stating  the  facts  as 
above).  While  the  original  employment  of 
the  detective  in  this  matter  was  Irregular  and 
legally  unauthorized,-  the  action  of  the  coun- 
ty court  in  allowing  the  bill  and  directing  the 
payment  of  it  amounted  to  a  ratiflcatlou  of 
the  original  employment,  so  in  this  respect 
the  case  stands  in  the  same  condition  as  If 
the  county  court  bad  employed  the  detective 
in  the  first  instance.  Steiuer  v.  Polk  County, 
40  Or.  124,  66  Pac.  707.  WhUe  the  testimony 
makes  it  clear  that  the  Indebtedness  of  the 
county  exceeded  the  constitutional  limit,  yet 
it  has  been  held  that  the  constitutional  inhi- 
bition only  extends  to  voluntary  Indebtedness 
and  not  to  such  as  is  thrust  upon  it  by  opera- 
tion of  law,  by  which  phrase  is  meant  such  ex- 
penses as  cannot  be  avoided  without  danger  to 
the  peace  and  good  order  of  the  community. 
Thus,  in  Municipal  Security  Company  v.  Bak- 
er County,  33  Or.  339,  54  Paa  174,  it  was  held 
that  the  employment  of  an  expert  to  check 
the  county  books  to  ascertain  whether  there 
had  been  any  embezzlement  of  the  county 
funds  was  a  duty  Imposed  upon  the  county 
by  operation  of  law,  and  that  a  warrant  is- 
sued in  payment  of  such  services  was  valid, 
although  the  county  had  already  greatly  ex- 
ceeded the  constitutional  limit  of  indebted- 
ness. It  was  no  doubt  true  that  the  county 
authorities  could  have  refrained  from  hiring 
an  expert  and  have  trusted  to  chance,  and 
to  the  honesty  of  the  official  concerned,  as  to 
the  outcome.  They  bad  the  physical  power 
to  do  BO,  but,  as  the  court  said :  "It  was  such 
a  service,  so  far  as  we  are  Informed  by  the 
record,  as  the  connty  could  not  well  dispense 
with  for  the  time  being,  even,  and  perforjn 
understandingly  and  intelligently  the  func- 
tions pertaining  to  its  organization."  In  the 
same  case  the  court  say :  "The  most  impor- 
tant function  of  the  county  is  to  maintain  a 
local  government  subordinate  to,  but  an  arm 
of,  the  state.  Now,  the  expense  Incident  to 
and  necessary  under  the  laws  prescribed  by 
the  state  to  organize  and  maintain  such  a 
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government  may  be  said  to  be  thrust  upon  It 
by  law."  This  Is  good  law  and  fits  the  case 
at  bar.  The  principal  function  of  erery  coun- 
ty government  is  the  protection  of  society,  the 
enforcement  of  law,  and  the  punishment  of 
crime.  This  is  the  highest  and  most  pressing 
duty  which  the  law  imposes  upon  any  coun- 
ty or  upon  the  county  authorities,  and  any 
expexise  necessary  to  punish  crime  and  bring 
the  guilty  to  Justice  is  an  expense  imposed  up- 
on the  county  by  law.  It  Is  a  duty  that  ad- 
mits of  no  volition.  The  authorities  cannot 
avoid  it  if  they  would;  they  should  not  if 
they  could.  In  all  expenditures  for  the  pun- 
ishment of  crime  the  real  question  is,  Are 
they  necessary  In  order  to  secure  the  enforce- 
ment of  the  criminal  laws?  If  they  are,  then 
a  duty  exists  to  make  the  expenditure,  and 
It  may  be  said  to 'be  Involnntary  in  the  sense 
that  it  is  not  an  expense  sought  and  incurred 
as  the  result  of  deliberate  bargain,  but  arises 
from  the  necessity  of  enforcing  the  law. 

In  this  case  it  is  evident  that  the  law  was 
being  flagrantly  violated,  and  that  the  local 
authorities  either  sympathized  with  its  viola-- 
tlon  or  were  too  inefficient  to  prevent  It.  Un- 
der such  circumstances  there  rested  upon  the 
county  court  the  duty  to  use  such  measures 
as  were  necessary  to  prevent  and  punish 
crime  and  they  have  done  so  effectually.  To 
hold  with  the  contention  of  plaintiffs  would 
allow  many  crimes  to  go  unpunished.  If  a 
murder  should  be  committed  in  Umatilla 
county  and  it  became  necessary  to  offer  a  re- 
ward, some  friend  of  the  murderer,  under  the 
guise  of  a  taxpayer,  could  come  forward  and 
enjoin  the  county  from  doing  so,  on  the  pre- 
text that  it  was  exceeding  its  Indebtedness. 
The  bands  of  the  county  authorities  ought 
not  to  be  so  fettered,  and  they  will  not  be. 

Judgment  affirmed. 

SLATER,  J.  (dissenting).  I  cannot  give 
my  assent  to  the  conclusion  reached  In  this 
case.  The  debt  in  question  was  incurred  by 
the  district  attorney  of  Umatilla  county  with 
the  consent  of  the  county  Judge  in  employing 
special  detectives  to  assist  in  discovering  vlo- 
laters  of  the  local  option  laws,  and  in  procur- 
ing evidence  of  such  violation.  The  excuse 
for  obtaining  such  special  assistance  is  that 
local  officers  would  not  render  the  necessary 
aid  to  the  district  attorney  to  ferret  out 
violaters  of  the  law.  This  case  should  not 
be  confounded  with  one  where  some  person 
has  been  charged  by  complaint  in  a  court 
with  the  conunission  of  a  crime,  and  the  duty 
is  thrust  by  law  ai>on  the  prosecuting  officer 
to  secure  evidence  to  convict;  but  it  rests 
primarily  npon  a  mere  suspicion  or  assertion 
of  an  officer  that  the  law  in  some  respect  is 
being  violated,  and  upon  an  assertion  that 
local  officers,  who  were  appealed  to  by  the 
district  attorney  to  assist  in  procuring  evi- 
dence thereof,  either  could  not  or  would  not 
render  him  assistance.  The  constitutional 
limitation  (section  10,  art  11).  upon  counties 
contracting  debts,  reads:    "No  county  shall 


create  any  debts  or  liabilities,  which  shall 
singly  or  in  the  aggregate  exceed  the  sum  of 
five  thousand  dollars,  except  to  suppress  in- 
surrection or  repel  invasion.  •  •  • "  If 
the  plain  meaning  of  the  words  of  this 
clause  be  followed,  no  doubt  or  confusion  can 
arise,  and  no  Justification  can  be  found  for 
injecting  constructive  interpolations  Into  it. 
It  was  early  held  by  this  court  in  the  case 
of  Grant  Ounty  v.  Lake  County,  17  Or.  453, 
21  Pac.  447,  that  where  the  debt  in  question 
wa|i  not  created  by  the  county,  but  the  lia- 
bility was  Imposed  by  the  Legislature,  it  was 
not  within  the  prohibition.  There  is  no 
straining  of  the  ordinary  signification  of  the 
words  in  such  construction;  and  undoubted- 
ly, when  the  Legislature  creates  an  office  and 
requires  the  .salaries  and  other  expenses, 
thereof  to  be  paid  out  of  the  county  funds, 
the  debt  is  created  not  by  the  county,  but 
by  legislative  power,  and  hence  is  not  with- 
in the  limitation.  Lewis  v.  Wldber,  99  Cal. 
412,  33  Pac.  1128.  From  this  the  distinction 
arose  between  a  class  of  debts  said  to  be  vol- 
untarily created  by  the  county  and  those  im- 
posed upon  it  by  law.  But  when  it  is  said, 
as  It  is  in  the  majority  opinion,  as  the  ra- 
tionale of  the  decision,  that  "the  most  im- 
portant function  of  the  county  is  to  maintain 
a  local  government  subordinate  to,  but  as  an 
arm  of,  the  state,"  and  that,  "the  expense  In- 
cident "to  and  necessary  under  the  laws  pre- 
scribed by  the  state  to  organize  and  maintain 
such  a  government  may  be  said  to  be  thrust 
upon  It  by  law,"  all  limitation  upon  debts 
created  by  the  county  has  practically  been 
taken  away.  The  expression  quoted  is  from 
the  opinion  of  Mr.  Justice  Wolverton  in  Se- 
curity Company  v.  Baker  Co.,  33  Or.  338, 
344,  54  Pac.  174.  But  in  a  later  case  (Eaton 
V.  MImnaugh,  43  Or.  465,  73  Pac  754)  the 
whole  question  was  reviewed  at  some  length 
by  Mr.  Justice  Bean.  He  expressly  concedes 
that  it  is  not  safe  to  rest  the  distinction  up- 
on the  unqualified  statements  above  quoted, 
for  he  says:  "It  manifestly  cannot  be  held 
that  all  liabilities  arising  from  the  mere  dis- 
charge of  some  public  duty  by  a  county,  or 
in  the  performance  of  some  powers  conferred 
npon  it  by  law,  are  involuntary  obligations, 
and  therefore  not  an  indebtedness  within  the 
meaning  of  the  Constitution.  A  large  part 
of  the  obligations  Incurred  by  every  county- 
may  without  any  great  impropriety  be  said 
to  be  involuntary,  in  the  sense  that  the  dis- 
charge of  the  duty  in  which  they  were  in- 
curred would  not  have  been  neglected  or 
avoided  without  disregarding  some  provision 
of  law;  but  if  that  test  alone  is  to  be  the 
standard,  a  county  is  practically  left  free  to 
contract  unlimited  obligations,  notwithstand- 
ing the  provisions  of  the  Cionstitntion.  This 
would  be  violating  the  language  of  that  in- 
strument, and  frittering  away  its  meaning 
by  construction." 

Although  it  is  admitted  in  that  opinion 
that  it  is  difficult,  if  not  impossible,  to  lay 
down  any  general  rule  whereby  so  to  classify 
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snch  obligations,  a  further  definition  of  the 
Interpolated  phrase  "a  liability  imposed  upon 
a  county  by  law"  was  deemed  essential,  and 
it  was  there  held  that  a  liability  which  the 
county  Is  not  at  liberty  to  evade  or  postpone 
Is  not  within  the  prohibition,  and  the  con- 
verse was  stated  as  "a  liability  arising  from 
the  i)erformance  of  some  public  duty  of  a 
discretionary  character,  or  which  the  county 
anthorities  may,  in  their  discretion,  postpone 
indefinitely  or  temporarily  until  means  are 
provided  for  the  payment  of  the  expenses  in- 
cident thereto,  cannot  be  so  held."  This,  It 
seems  to  me.  Is  a  very  uncertain  and  unsatis- 
factory rule  by  which  so  Important  a  con- 
stitutional limitation  is  to  be  judged  and  ap- 
plied. Indeed,  it  was  said  In  that  case  that 
each  case  must  be  determined  largely  from 
its  own  facts,  and  by  the  doctrine  of  exclu- 
sion and  Inclusion.  The  plain  Intent  of  this 
clause  of  the  Constitution  is  to  require  coun- 
ties to  transact  business  upon  practically  a 
cash  basis.  The  county  has  authority  to  levy 
taxes  annually  upon  all  the  taxable  property 
within  its  limits,  with  which  to  raise  sufil- 
cient  revenue  to  pay  Its  expenses  (B.  &  C. 
Comp.  !  3085) ;  and  the  law  and  the  Constitu- 
tion contemplate  that  it  will  exercise  Its  pow- 
ers in  that  respect. 

So,  also,  certain  offices  have  been  created, 
and  the  duties  thereof  defined,  to  secure  the 
enforcement  of  the  criminal  laws  of  the  state. 
If  the  law  contemplates  that  any  expendi- 
ture, aside  from  the  salaries  of  ^ucb  officers, 
is  to  be  made  to  assist  them  In  the  perform- 
ance of  their  ofiSclal  duties,  then  It  is  also 
contemplated  that  such  provision  shonld  be 
made  by  the  county,  under  the  taxing  pow- 
er, to  provide  In  advance  sufilcient  funds 
therefor. 

The  sheriff  Is  the  executive  officer  of  the 
county,  and  his  duties  are  specifically  defined 
by  section  1017,  £.  &  0.  Comp.,  and  under 
certain  circumstances  he  may  command  the 
power  of  the  county  (section  1015) ;  but  the 
law  contemplates  that  the  necessary  and 
usual  expense  Incurred  by  him  In  the  per- 
formance of  his  official  duties  must  be  pro- 
vided for  in  advance,  for  from  the  constitu- 
tional limitation  debts  or  liabilities  incurred 
to  suppress  insurrection  or  Invasion  only  are 
expressly  excepted.  Again,  the  district  at- 
torney is  the  public  prosecutor  (section  091,  B. 
&  C.  Comp.),  and  Is  required  to  Institute  pro- 
ceedings before  magistrates  for  the  arrest  of 
persons  charged  with  or  reasonably  suspect- 
ed of  public  offenses,  when  he  has  informa- 
tion that  snch  an  offense  has  been  committed 
(section  903,  B.  &  C.  Comp.).  And,  again,  a 
grand  Jnry,  having  power  to  compel  all  per- 
sons to  come  before  it  and  give  testimony,  is 
provided  to  Inquire  into  suspected  commis- 
sion of  crimes.  Where  the  law  has  thus  spe- 
oiflcally  provided  methods  and  means  to  en- 
force the  law  and  to  ascertain  who,  if  any, 
have  violated  the  criminal  law,  and  to  secure 


evidence  against  those  charged,  I  do  not 
tbinic  it  can  be  consistently  said,  with  sound 
reasoning,  that  the  law  has  imposed  upon  the 
county  an  unavoidable  duty  to-  adopt  other 
and  different  means  at  great  expense  to  the 
county  to  reach  a  coveted  end,  simply  upon 
the  claim  that  some  ofi3cer  has  failed  to  ef- 
fectively discharge  his  duty,  or  even  upon  a 
claim  that  the  usual  and  legal  method  has 
proved  Ineffective  in  the  particular  case. 

(Certain  it  is  that  the  debt  In  question  was 
created  by  the  act  of  the  county,  and  was  not 
Imposed  upon  it  by  law;  but,  measured  by 
the  rule  heretofore  adopted  by  this  court, 
and  by  which  it  is  now  attempted  to  be  sus- 
tained as  not  within  the  prohibition,  It  was 
not  created  by  the  county  in  the  performance 
of  a  duty  imposed  upon  it  by  law  which 
could  not  be  avoided  or  postponed  because  It 
was  not  incurred  In  the  manner  that  the  law 
contemplates  such^duty  Is  to  be  performed. 
Pacific  Undertaiters  v.  Widber,  113  Cal.  201, 
45  Pac.  27& 


(42  Mont.  272) 
FORQUESR  V.  NORTH  et  aL 
(Supreme  Court  of  Montana.    Dec.  6,  1910.) 

1.  Masteb  and  Seevant  (§  258*)— Injuries 
lo  Sebvant  —  Neouoencb  —  Pboxucate 
Cause— Complaint. 

Plaintiff,  a  boy  13  years  old,  was  injured 
while  operating  a  pug  mill  in  defendant's  brick 
factory.  The  complaint  alleged  that  plaintiff 
was  directed  to  use  a  hose  to  turn  water  on 
the  clay  and  feel  of  it  as  it  emerged  from  the 
machine;  that  there  was  danger  in  such  opera- 
tion ;  that  defendants  knew  of  the  need  of  in- 
struction as  to  such  danger,  and  that  it  was 
their  duty  to  use  reasonable  care  to  give  plain- 
tiff such  instructions  in  regard  to  the  perform' 
anCe  of  bis  duties  as  would  have  enabled  him 
to  Kense  and  avoid  the  danger;  that  this  they 
negligently,  and  carelessly  failed  to  do;  that  at 
the  time  of  bis  injury,  be  was  feeling  the  clay 
with  his  right  hand  and  wetting  it  with  the 
hose  in  his  left  band,  whereupon  the  left  hand, 
while  holding  the  hose,  was  carried  forward 
against  the  knives  of  the  machine  and  injured. 
held,  that  the  complaint  was  not  defective  for 
failure  to  allege  that  defendants'  negligence  in 
failing  to  instruct  plaintiff  was  the  cause  of  the 
injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  823:  Dec  Dig.  §  258.*] 

2.  Negligence  (|  108*)— Pleading — Csabac- 
tebization  or  Acts. 

Where  the  doing  of  certain  acts  under 
certain  circumstances  constitutes  negligence,  it 
is  sufficient,  after  specifying  the  acts,  to  allege 
that  they  were  negligently  done,  or  if  a  failure 
to  do  certain  acts  constitutes  negligence,  then  it 
is  sufficient  after  specifying  the  acts  to  say  that 
defendant  negligently  failed  to  do  them. 

[M.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {  175;    Dec.  Dig.  {  108.*] 

3.  Masteb  and  Servant  ({§  101,  102*)— In- 
juries TO  Servant— Safe  Place— Safe  Ap- 
pliances. 

A  master  is  bound  to  use  ordinary  care  to 
furnish  a  servant  with  a  safe  place  to  work, 
and  reasonably  safe  appliances. 

[Ed.  Note.— For  other  oases,  see  Master  and 
Servant,  Cent  Dig.  i  171;  Dec.  Dig.  §{  101, 
102.*] 
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4.  Master  and  Sebvaht  (S  258*)— Injuries 
TO  Sebvant— Complaint— Warning. 

Where  a  complaint  for  Injuries  to  a  serv- 
ant alleged  negligence  in  failing  to  warn,  it 
was  not  objectionable  for  failare  to  allege  the 

S articular  warning  required,  or  the  particolar 
anger  to  be  apprehended,  in  the  absence  of  a 
special  demurrer  for  uncertainty. 

[EJd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  §  834;   Dec.  Dig.  §  258.*] 

5.  Master  and  Servant  (iS  276,  278*)— In- 
juries to  Servant— Nbgligence— Failure 
TO  Warn— Evidence. 

In  an  action  for  injuries  to  a  minor  serv- 
ant while  operating  a  pu§  mill  in  a  brick  fac- 
tory, evidence  held  to  justify  a  finding  that  de- 
fendants were  negligent  in  failing  to  warn 
plaintiff  of  the  danger  in  doing  his  work  in  the 
manner  he  did,  and  that  such  negligence  was 
the  proximate  cause  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SI  951.  972;    Dec.  Dig.  {§ 
276,  278.»] 
a  Master  and  Servant  (j  97*)— Injuries  to 

Servant— Method   of  Work— ImpboAable 

Injury. 

Where  plaintiff,  a  minor,  operating  a  png 
mill,  was  injured  while  doing  the  work  accord- 
ing to  directions,  and  snch  method  was  in  itself 
dangerous  and  resulted  in  bis  injury,  defend- 
ants were  chargeable  with  actual  knowledge  of 
the  dangers  to  be  apprehended,  and  hence  it 
was  immaterial  that  the  immediate  cause  of  the 
injury  was  an  accelerated  flow  of  water  through 
a  hose,  which  was  a  wholly  fortuitous  occur- 
rence, provided  plaintiff  did  not  contribute 
thereto. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  I  163;    Dec.  Dig.  §  97.*] 

7.  Master  and  Servant  (8  97*)— Injuries  to 
Servant— DuTT  of  Master- Anticipation 
OF  Dangers. 

Where  defendant  furnished  plaintiff  water 
in  a  hose  with  which  to  wet  down  clay  as  it 
emerged  from  a  pug  mill  in  a  brick  factory, 
defendant  was  chargeable  with  notice  of  how 
the  water  would  flow  in  the  hose,  and  that  a 
sudden  acceleration  in  the  pressure  of  the  wa- 
ter might  cause  the  hands  of  a  boy  of  plaintiff's 
age  to  be  thrown  against  the  knives  of  the  ma- 
chine and  injured,  and  hence  defendants  were 
bound  to  take  steps  to  guard  against  such  an 
injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  163 ;   Dec.  Dig.  §  97.*] 

8.  Appeal  and  Error  (J  208*)— Objections 
Not  Made  at  Trial— Review. 

An  objection  to  evidence  not  made  at  the 
trial  cannot  be  reviewed  on  appeal. 

(E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %  1064;    Dec.  Dig.  $  203.*] 

9.  Appeal  and  Error  <§  205*)— Conclusion 
OF  Evidence— Offer  of  Proof— Necessity. 

The  sustaining  of  an  objection  to  a  ques- 
tion is  not  reviewable,  where  no  offer  of  proof 
is  made,  and  the  evidence  expected  is  not  dis- 
closed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1281,  1282;  Dec.  Dig.  { 
205.*] 

10.  Tbial  (5  89*)— Evidence— Materiality- 
Motion  TO  Strike. 

Where  plaintiff,  a  boy  13  jrears  old,  was  in- 
jured while  operating  a  pug  mill  in  a  brick  fac- 
tory, proof  that  he  occasionally  threw  mud 
balls  and  threw  water  at  the  men  was  properly 
stricken,  where  no  causal  connection  was  shown 
between  such  acts  and  the  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  228-234;  Dec.  Dig.  i  89.*] 


11.  Appeal  and  Error  (J  215*)— Objection 
TO  Instruction. 

Where  an  objection  made  to  an  instruction 
on  appeal  was  not  presented  to  the  trial  court 
it  would  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g|  1309-1314;  Dec  Dig.  i 
215;*  Trial,  Cent  l5ig.  if  683-685.] 

12.  Damages  ({  132*) —  Personal  Injury- 
Amount  Recovered — ^Excessiveness. 

Plaintiff,  a  boy  13  years  old,  was  employed 
to  wet  and  watch  clay  coming  from  a  pug  mill 
in  a  brick  factory,  and  as  he  was  doing  so  his 
hand  was  carried  against  certain  knives  and  in- 
jured. He  was  in  a  hospital  over  a  week,  and 
suffered  pain  in  his  hand  and  shoulder.  It  was 
six  weeks  before  his  hand  healed,  during  which 
time  he  suffered  pain  and  loss  of  sleep.  When 
it  healed,  it  was  found  that  he  had  lost  the 
use  of  one  and  perhaps  two  of  his  fingers, 
though  it  was  problematical  whether  such  con- 
dition was  permanent.  The  band  was  quite 
badly  torn,  and  bis  physician  testified  that  he 
treated  it  in  the  neighborhood  of  two  months, 
and  that  after  healing  resultant  tenderness  to 
pressure  in  the  palm  of  the  hand  might  result 
and  that  it  would  be  susceptible  to  the  influ- 
ence of  heat  and  cold.  Held,  that  while  a  ver- 
dict for  $10,000  was  excessive  and  should  be 
reduced  to  $4,000,  it  was  not  so  excessive  as  to 
evince  passion  and  prejudice  on  the  part  of  the 
jury. 

[EH.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SS  373,  379;  Dec.  Dig.  §  132.*] 

Appeal  from  District  Court,  Yellowstone 
County;   Sydney  FOx,  Judge. 

Action  by  Claude  £krl  Forquer,  a  minor, 
by  C.  F.  Forquer,  his  guardian  ad  litem, 
against  Austin  North  and  the  Slater  Brick 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brick  company  appeals.  Affirmed 
on  condition. 

M.  8.  Oonn  and  Fred  H.  Hatbbom,  for  ap- 
pellant W.  M.  Johnston,  Wm.  Wallace,  Jr., 
and  R.  F.  Gaines,  for  respondent 

SMITH,  J.  This  Is  the  second  appeal  In 
this  case.  Seb  Forquer  v.  Slater  Brick  Co., 
37  Mont  426,  07  Pac.  843.  The  complaint 
has  been  amended  and  a  retrial  had,  result* 
Ing  In  a  verdict  against  both  defendants  In 
the  sum  of  $10,000.  From  a  Judgment  en- 
tered on  the  verdict  and  an  order  denying-  a 
new  trial,  they  have  appealed. 

The  amended  complaint  after  alleging  the 
plaintiff's  age,  13  years,  continues  as  fol- 
lows: 

"(4)  That  among  the  duties  of  plaintiff's 
said  employment  be  was  required  to  ttirow 
said  pug  mill  in  and  out  of  gear  and  to  oil 
the  same,  and  he  was  likewise  directed  by 
his  said  employers,  and  it  was  then  and 
there  a  part  of  bis  duty,  to  take  a  certain 
hose  used  in  connection  with  said  machine 
and  to  turn  water  upon  the  clay  which  was 
being  fed  through  the  same  and  to  feel  of 
said  clay  as  It  was  emerging  from  said  ma- 
chine to  ascertain  the  degree  of  moisture 
therein. 

"(5)  That  said  pug  mill  was  a  complicated 
piece  of  machinery  and  at  Its  mouth,  wbere 
said  clay  emerged,  there  were  two  cutting 
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knives  revolving  upon  a  cylinder  or  rod  which 
In  their  revolution  upward  and  at  the  top 
passed  into  a  metal  frame  whose  sides  came 
very  close  to  said  knives,  and  because  there- 
of there  was  danger  of  injury  from  said 
knives  and  frame  in  the  operation  aforesaid 
of  watering  and  feeling  of  said  clay  as  the 
same  emerged  from  said  mill. 

"(6)  That  plaintiff  was  in  fact  wholly  in- 
experienced in  the  use  of  said  mill  and  was 
without  experience  in  the  use  of  any  machin- 
ery and  did  not  In  fact  know,  and  by  reason 
of  his  youth  and  inexperience  in  the  use  of 
machinery  coald  not  have  reasonably  known, 
of  the  danger  Incident  to  feeling  said  clay 
with  one  hand  and  wetting  the  same  with 
.the  water  from  the  hose  held  In  bis  other 
hand,  and  In  the  manner  aforesaid,  but  that 
defendant  either  knew,  or  in  the  exercise  of 
reasonable  care  ought  to  have  known,  of  the 
said  Inexperience  of  plaintiff  and  his  need  of 
instruction  as  to  said  danger,  and  it  then  and 
there  became  and  was  the  duty  of  defend- 
ants, and  each  of  them,  to  use  reasonable 
care  to  give  this  plaintiff  such  instruction  in 
regard  to  the  performance  of  said  duties  as 
would  have  enabled  him  to  sense  and  avoid 
said  dangers,  but  that  this  they  negligent- 
ly, carelessly,  and  wholly  failed  to  do." 

"(8)  That  on  August  16, 1906,  and  while  in 
the  obedience  of  said  direction  of  defendants, 
plaintiff  was  feeling  of  said  day  as  It  emerg- 
ed from  said  mill  with  his  rl^t  hand  and 
at  the  same  time  holding  said  hose  in  his 
left  hand  and  therewith  wetting  the  said 
clay,  and  while  he  was  in  ignorance  of  the 
danger  connected  with  said  operation,  and 
so  without  instruction  as  to  said  danger  by 
reason  of  the  negligence  of  said  defendants, 
and  without  any  intention  on  the  part  of 
plaintiff  so  to  do,  his  left  band  then  holding 
said  hose  was  carried  forward  to  and  against 
one  of  said  knives  in  Its  upward  motion  and 
.carried  upward  and  against  said  metal 
frame,"  in  consequence  whereof  he  was  in- 
jured. There  was  no  demurrer  to  the  amend- 
ed complaint,  but  at  the  commencement  of 
the  trial  the  objection  was  made  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause' 
of  action. 

1.  This  court  held  on  the  former  appeal 
that  the  evidence  was  Insufficient  to  warrant 
a  finding  that  the  defendant  Slater  Brick 
Company  was  negligent  In  failing  to  guard 
the  knives  or  in  furnishing  a  defective  hose. 
We  held,  also,  that  in  cases  like  this  it  is  a 
question  of  fact  for  the  Jury  to  determine 
whether  the  plaintiff  required  warning  in- 
structions, and,  if  so,  whether  the  defendant 
had  reasonably  fulfilled  its  duty  in  that  re- 
gard. The  amended  complaint  predicates 
negligence  solely  upon  failure  to  warn  of 
danger.  Counsel  for  the  appellants  now 
urge:  "The  complaint  does  not  state  a 
cause  of  action,  for  the  reason  that  It  does 
not  appear  therefrom  that  the  negligence 
charged  was  the  cause  of  the  injury.  It  is 
not  alleged  that  the  failure  to  instruct,  which 


is  the  only  negligence  alleged,  caused  or  had 
anything  to  do  with  the  injury."  There  is  in 
the  complaint,  however,  an  allegation  that 
the  plaintiff  was  "without  instruction  as  to 
said  danger  by  reason  of  the  negligence  of 
the  defendants."-  This  court  in  Pullen  v. 
City  of  Butte,  38  Mont  194,  99  Pac.  290,  21 
L.  R.  A.  (N.  S.)  42,  said:  "In  Smith  v.  Butt- 
ner,  90  Cal.  95,  27  Pac.  29,  the  court  In  con- 
sidering the  question  now  I>efore  us,  said: 
'It  is  well  settled  that  negligence  may  be 
charged  in  general  terms ;  that  is,  what  was 
done  being  stated,  it  Is  sufficient  to  say  it 
was  negligently  done,  without  stating  the 
particular  omission  which  rendered  the  act 
negligent'  In  other  words,  if  the  doing  of 
certain  acts,  under  certain  circumstances, 
constitutes  negligence,  it  is  sufficient  after 
specifying  the  acts,  to  say  that  they  were 
negligently  done;  or.  If  the  failure  to  do 
certain  acts  constitutes  negligence,  then  It  is 
sufficient,  after  specifying  the  acts,  to  say 
that  the  defendant  negligently  failed  to  do 
them." 

As  was  said  by  the  court  on  the  former 
appeal,  and  the  remark  may  be  applied  to 
the  allegations  of  the  complaint  as  well  as 
to  the  testimony:  "The  boy  was  obeying  or- 
ders and  it  was  for  the  Jury  to  determine 
whether  the  defendant  was  chargeable  with 
want  of  ordinary  care  In  not  apprehending 
that  he  would  probably  attempt  to  do  both 
acts  at  the  same  time,  and  not  instructing 
him  accordingly."  The  complaint  alleges 
that  plaintiff  was  directed  to  use  the  hose; 
to  turn  water  upon  the  clay  and  feel  it  as  it 
emerged  from  the  machine;  that  there  was 
danger  "in  the  operation  aforesaid  of  water- 
ing and  feeling  said  clay  as  the  same  emerg- 
ed from  the  mill" ;  that  the  defendants  knew 
of  the  need  of  instruction  as  to  said  danger, 
and  it  was  their  duty  "to  use  reasonable  care 
to  give  him  such  instructions  in  rOgard  to  the 
performance  of  said  duties  as  would  have 
enabled  him  to  sense  and  avoid  said  dangers, 
but  that  this  they  negligently  and  carelessly 
wholly  failed  to  do" ;  that  at  the  time  of  his 
injury  he  was  feeling  the  clay  with  his  right 
hand  and  wetting  it  by  means  of  the  hose 
held  in  his  left  hand,  whereupon  "his  left 
hand,  then  holding  said  hose,"  was  carried 
forward  against  the  knives.  It  will  thus  be 
seen  that  the  case  falls  squarely  within  the 
rule  laid  down  In  Pullen  v.  City  of  Butte, 
supra.  The  complaint  sets  forth  that  the  de- 
fendants were  negligent  in  failing  to  do  a 
a  certain  act,,  viz. :  to  warn  him  of  the  dan- 
ger connected  with  the  performance  of  his 
duties  in  the  manner  in  which  he  was  di- 
rected to  perform  them.  They  were  in  duty 
bound  to  use  ordinary  care  to  furnish  him 
a  reasonably  safe  place  in  which  to  work 
and  reasonably  safe  appliances.  It  is  true 
that  the  complaint  does  not  point  out  the 
particular  warning  required  or  the  particu- 
lar danger  to  be  apprehended;  but  in  the 
absence  of  a  special  demurrer  for  uncertain- 
ty, we  think  it  sufficient  to  state  a  cause  of 

Digitized  by  V^OOQ IC 


442 


112  PACIFIC  REPORTBB 


(Mont. 


action  In  this  regard.  In  the  Pollen  Case  no 
negligent  act  or  omission  of  any  kind  was 
pleaded.  We  tblnk  it  fairly  deducible  from 
the  complaint  that  plalntitTs  left  band  was 
carried  forward  by  the  appliance  furnished 
him  for  waterlog  the  clay;  to  wit,  a  hose 
through  which  water  was  being  forced  under 
pressure,  and  that  the  instructions  required 
were  such  as  would  have  enabled  him,  if  he 
heeded  them,  to  avoid  having  his  hand  car- 
ried forward  by  the  hose  far  enough  to  bring 
it  in  contact  with  the  knives.  The  failure 
to  give  such  instructions  would  furnish  a 
proximate  cause  of  the  accident.  We  think 
it  is  also  reasonably  to  be  gathered  from  the 
allegations  of  the  complaint  that  the  defend- 
ants negligently  failed  to  warn  the  plaintiff 
of  the  danger  to  be  apprehended  from  the  act 
of  feeling  the  clay  and  watering  it  at  the 
same  time.  An  instruction  as  to  the  space 
to  be  maintained  between  the  end  of  the  noz- 
SBle  and  the  clay  might  have  assisted  htm  in 
avoiding  injury.  It  is  constantly  to  be  borne 
In  mind  that  he  was  a  boy  with  a  boy's  im- 
mature Judgment,  or  lack  of  Judgment.  Per- 
haps the  Inquiry  whether  counsel,  under  the 
same  circumstances,  would  have  considered 
It  necessary  to  warn  his  own  boy  In  the 
manner  we  have  suggested,  will  serve  to  il- 
lustrate the  method  of  reasoning  by  which 
the  Jury  may  have  arrived  at  the  conclusion' 
that  ordinary  care  was  not  exercised  in  in- 
structing this  boy. 

2.  It  is  contended  that  the  evidence  is  In- 
Bufilcient  to  sustain  the  verdict.  The  plaintiff 
testified  as  follows:  "When  I  was  hurt,  I 
was  throwing  water  on  the  day  and  feeling 
whether  it  was  moist  enough  or  not  I  was 
on  my  knees  at  the  mouth  of  the  machine, 
throwing  water  in.  I  was  down  about  like 
this  (indicating)  with  my  band  up  here  with 
a  piece  of  hose  throwing  water,  and  this 
hand  cntchlng  the  mud  as  it  fell  out,  to  s-e 
whether  it  was  moist  enough ;  down  on  my 
right  knee  here,  with  the  left  hand  up  on 
the  machine,  my  right  hand  about  a  foot 
from  the  bottom  of  the  tub,  about  center 
ways  from  the  hole  through  which  the  clay 
came,  about  six  inches  from  the  opening  at 
the  end  of  the  tub,  I  should  Judge.  My  left 
hand  was  about  six  inches  from  the  knives, 
toward  myself,  as  I  was  leaning.  I  had  the 
nozzle  in  my  band.  It  was  made  of  brass. 
I  could  not  say  how  long  it  was  exactly:  I 
should  Judge  it  would  be  about  six  or  eight 
inches  long.  I  was  holding  at  the  back  end 
of  the  nozzle;  I  could  not  say  how  long  be- 
fore I  was  hurt.  There  was  water  coming 
from  the  hose  at  the  time,  going  Just  inside 
the  mouth  of  the  tub.  The  water  was  reg- 
ulated by  a  stem  on  the  valve  at  the  back 
end  of  it  and  the  end  of  the  nozzle  was  fas- 
tened to  the  hose.  I  was  throwing  water 
inside  the  machine  and  the  pressure  of  the 
water  suddenly  forced  them  ahead  and  Jerk- 
ed my  hand  in  the  knives,  and  got  them 
crushed." 


In  the  former  decision,  In  considering 
whether  the  court  erred  in  excluding  the  ev- 
idence of  witnrases  who  were  prepared  to 
testify  that  in  the  course  of  their  experience 
they  never  beard  of  an  accident  haiH[>ening  as 
this  one  is  alleged  to  have  happened,  this 
court  said  that  the  happening  of  the  acci- 
dent as  narrated  by  the  plaintiff  was  a  whol- 
ly fortuitous  event,  the  occurring  of  which  in 
the  exact  manner  told  by  the  boy  could  not 
be  anticipated.  It  is  now  said  that  the  eourt 
held  that  the  testimony  was  Insufficient  to 
establish  a  liability  against  the  brick  compa- 
ny, and  that  the  holding  is  the  law  of  the 
case.  Such,  however,  was  not  our  under- 
standing of  the  decision  at  the  time,  and  is 
not  now.  We  must  not  overlook  the  fact 
that  the  plaintiff  testified  that  he  was  do- 
ing the  work  according  to  directions;  that 
he  was  told  to  do  it  in  the  manner  employed 
by  him.  If  he  was,  and  the  Jury  evidently 
believed  that  he  was,  and  If  they  further 
found,  as  they  might,  that  the  manner  of 
doing  the  work  was  in  itself  dangerous  and, 
resulted  to  his  injury,  then  defendants  were 
chargeable  with  actual  knowledge  of  the 
danger  to  be  apprehended,  and,  as  was  said 
in  the  former  opinion  it  became  Immaterial 
to  inquire  the  exact  cause  of  the  injury,  pro- 
vided plaintiff  did  not  contribute  thereto, 
and  the  fact  that  the  accelerated  flow  of  wa- 
ter was  a  wholly  fortuitous  occurrence  was 
also  immaterial.  This  court  held  in  effect. 
In  HollInKSworth  v.  Davis-Daly  Estates  Cop- 
per Co.,  38  Mont  143,  99  Pac.  142,  that  where 
a  defendant  had  created  a  dangerous  way. 
it  was  chargeable  with  actual  knowledge  of 
its  dangerous  condition.  The  same  principle 
applies  here.  If  the  defendants  directed  this 
boy  to  do  the  work  In  a  particular  manner, 
and  that  manner  was  dangerous,  they  were 
chargeable  with  knowledge  of  the  fact  And 
If  he  did  his  work  according  to  directions 
and  was  injured  by  doing  it  in  that  way,  no 
burden  rested  upon  him  to  point  out  the  par- 
ticular danger  as  to  which  he  should  have 
been  warned. 

Again,  it  is  contended  that  the  evidence 
fails  to  show  that  the  injury  was  caused  by 
the  negllgenpe  charged.  The  following  cas- 
es are  cited  to  sustain  the  contention:  Buck- 
ley v.  Gutta-Percha  &  Rubber  Mfg.  Co.,  113 
N.  Y.  540,  21  N.  E.  717 ;  Fronk  v.  Evans  City 
Steam  Laundry,  70  Xeb.  75,  96  N.  W.  1053 : 
Slddall  V.  Pacific  Mills,  162  Mass.  378,  38  X. 
E.  969;  Hlckey  v.  Taaffe,  105  N.  T.  28,  12 
N.  B.  286.  In  each  of  these  cases  the  court 
was  unable  to  determine  that  any  warning 
which  might  have  been  given  would  have  pre- 
vented the  accident;  while  in  the  citse  at 
bar,  as  we  have  pointed  out  in  considering 
the  complaint,  the  Jury  could  properly  find 
that  certain  warnings  might  have  been  effec- 
tive for  that  purpose. 

It  is  suggested  that  the  sudden  pressure 
of  water  in  the  hose  was  the  direct  cause  of 
the  accident  and  that  this  was  an  taidepend- 
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ent  Intervening  cause,  operating  between  the 
alleged  failure  to  Instruct  and  the  result  to 
the  boy.  Mr.  WWte,  In  his  work  on  Personal 
Injuries  on  Railroads,  TOlnme  1,  i  23,  says: 
"If  the  alleged  act  of  negligence  would  not 
hare  produced  the  Injury  but  for  the  Interpo- 
sition of  an  independent  cause,  which  could 
not  have  been  reasonably  anticipated,  but 
which  turned  aside  the  natural  sequence  of 
events  and  produced  the  result,  such  negli- 
gent act  is  not  the  proximate  cause  of  the 
injury  an*  is  not  actionable.  The  interven- 
ing cause  in  such  case  is  the  only  proximate 
cause."  The  case  at  bar,  however,  is  not  at 
all  like  those  to  which  the  learned  author 
refers.  The  plaintiff  was  furnished  by  the 
defendants  with  a  hose  through  which  water 
was  running  under  pressure.  They  were 
charged  with  the  duty  of  using  ordinary  care 
to  furnish  a  flow  of  water  that  was  reason- 
ably safe  for  the  boy  to  handle.  It  may  have 
been,  and  probably  was,  reasonably  safe  for 
an  adult  to  use.  Having  furnished  the  wa- 
ter and  the  hose,  they  were  chargeable  with 
notice  of  how  the  water  would  flow  in  the 
hose.  And  aside  from  this  consideration,  it^ 
is  matter  of  common  knowledge  that  the 
pressure  of  water  flowing  in  a  hose  will 
move  the  hose  about  from  place  to  place,  un- 
less it  is  held  stationary ;  the  amount  of 
movement  being  regulated  by  the  pressure  of 
the  water.  We  all  know,  also,  that  when 
for  any  cause  the  pressure  is  reduced,  the 
flow  Is  lessened,  and  vice  versa.  The  Jury 
may  well  have  charged  the  defendants  with 
notice  of  these  facts.  While  It  is  true  that 
no  complaint  Is  made  of  failure  to  use  or- 
dinary care  in  furnishing  the  hose  or  the  wa- 
ter, we  think  it  cannot  be  said  that  the  Jury 
had  no  Justification  for  flndi^ig  that  the  de- 
fendants, having  furnished  this  particular 
apparatus,  were  chargeable  with  notice  that 
it  might  become  dangerous  in  the  hands  of 
a  boy  13  years  of  ag&  In  characterizing  the 
accident.  In  the  former  opinion,  as  a  wholly 
fortuitous  event,  a  phrase  adopted  froui  ap- 
pellants' brief,  we  meant  no  more  than  to 
say  that  its  happening  in  the  exact  manner 
narrated  was  probably  not  to  be  anticipated. 
That  the  entire  situation  was  dangerous  to  a 
boy  of  plaintiff's  age  is  proven  by  the  testi- 
mony of  Mr.  Bonnett,  the  superintendent  of 
the  plant,  who  stated  at  the  trial  that  be 
gave  Instructions  to  the  plaintiff,  whicli,  if 
observed,  would  have  prevented  his  injury. 
He  said:  "I  told  bim  to  turn  the  water  on 
the  brick  machine  proper  after  the  clay  had 
left  the  pug  mill,  when  requested  to  do  so. 
I  simply  told  bim  to  turn  the  hose  In  it.  He 
could  stand  right  there  without  getting  down 
where  the  bose  was.  I  gave  him  that  in- 
struction two  or  three  times  during  the  day. 
I  Instructed  him  when  feeling  the  temper  of 
the  clay  to  feel  of  it  on  top.  He  was  never 
told  to  go  there  and  feel  of  the  clay  as  it 
came  out  jf  the  pug  mill  before  it  went  Into 
the  brick  machine,  but  to  keep  away  from 


there."  This  testimony  was  in  direct  con- 
tradiction of  that  of  the  plaintiff,  but  it 
serves  to  show  that  the  company's  superin- 
tendent realized  the  necessity  of  warning 
him,  and  the  particular  Instructions  thought 
to  have  b'een  necessary.  The  Jury  must  have 
found  that  th»- warning  to  keep  away  from 
that  portion  of  the  machine  where  the  plain- 
tiff was  injured  Was  not  given.  If  It  had 
been  and  the  boy  had  followed  the  warning, 
he  could  not  bave  been  injured,  despite  the 
wholly  fortuitous  circumstance  that  the  pres- 
sure of  the  water  suddenly  forced  the  hose 
and  nozzle  ahead  and  "jerked"  bis  band. 

Again,  it  is  claimed  that  plaintiff  was 
properly  Instructed  by  the  superintendent, 
Bonnett  It  Is  said  that  Bonnett's  testimony 
is  uncontradicted,  but  we  cannot  assent  to 
this  conclusion.  Plaintiff  testified,  as  we 
understand  the  record,  that  Bonnett  told  blpa 
to  "catch  the  clay  as  It  left  the  machine,  aft- 
er it  had  fallen  out  of  the  machine;  catch 
it  and  feel  it  and  see  If  It  was  moist  enough 
or  not."  Bonnett  testified  as  hereinbefore 
set  forth,  and  he  also  said:  "I  instructed  him 
how  to  do  that  work,  and  where  to  stand 
when  doing  it.  I  told  him  to  stand  about 
two-thirds  back  from  the  end  and  throw  on 
a  good  bit  on  the  clay,  and  sometimes  he 
could  reach  the  valve  and  stop  the  water  and 
do  a  great  deal  more  than  take  care  of  the 
water.  There  was  no  danger  connected  with 
the  operation  of  the  machine  in  tbat  way.  In 
the  way  I  told  him.  If  he  carried  out  the  In- 
structions I  gave  him.  It  was  possible  f6r 
him  to  throw  water  into  the  hopper  without 
going  to  the  front  end  of  the  machine,  stand- 
ing alongside  of  it  He  would  stand  about 
four  or  five  Inches  from  the  end  of  the  ma- 
chine and  throw  the  water  down.  I  don't 
know  exactly  how  long  it  took  me  to  Instruct 
the  young  man.  Off  and  on  probably  a  day 
or  two.  He  was  doing  very  well.  It  was 
not  necessary  for  the  boy  to  go  down  on  his 
bands  and  knees  In  doing  this  work  at  all. 
I  was  with  bim  part  of  the  time.  I  cannot 
say  how  much  of  the  time,  because  some  one 
would  call  me  here  and  I  go  there,  and  see 
how  he  was  getting  along,  and  then  go  up 
there  and  stand  and  watch  him.  I  could  not 
complain  of  the  way  he  performed  his  duties 
there.  I  saw  him  do  the  work  assigned  to 
bim.  He  was  doing  very  well  for  the  time 
he  had  been  there.  I  don't  remember  seeing 
him  do  the  work  in  any  other  way  than  I 
had  pointed  it  out  to  bim."  We  think  the 
testimony  is  in  substantial  conflict 

While  the  witness  0.  P.  Slater  was  on  the 
stand  he  was  asked  this  question  on  direct 
examination:  "State  whether  or  not  in  your 
Judgment  as  a  brlckmaker,  based  upon  your 
experience  with  this  particular  machine,  it 
■would  be  dangerous  or  otherwise  for  an  in- 
experienced boy,  13  years  of  age,  of  ordinary 
intelligence,  who  had  never  worked  with  a 
machine  of  this  kind  before,  and  bad  no  ex- 
perience whatever  with  machinery,  to  b«  em- 
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ployed  In  tempering  <day  in  a  png  mill  of  this 
character,  watering  the  clay  with  a  hose  and 
feeling  of  it  with  his  hands  to  determine  the 
moisture?"  The  question  was  ol)Jected  to, 
but  not  for  the  reason  urged  against  It  In  this 
court.  Under  these  circumstances,  we  cannot 
consider  the  specification  of  error.  Smith 
V.  City  of  Butte,  40  Mont  445,  107  Pac.  409; 
Butte  Northern  Copper  Co.  v.  Radmilovich, 
39  Mont  157,  101  Pac  1078;  Thornton-Thom- 
as Mer.  Co.  t.  Bretherton,  32  Mont  80,  80 
Pac.  10. 

It  Is  contended  that  the  court  erred  In  sus- 
taining an  objection  to  the  following  question 
propounded  to  the  def»idants'  witness  Bray, 
viz.:  "Have  you  ever  known  or  heard  of  an 
accident  occurring  In  the  manner  testified  to 
by  the  plaintiff  in  this  case?"  No  offer  of 
proof  was  made,  and  we  have  no  means  of 
knowing  what  answer  the  witness  would 
have  made  to  the  question  at  the  second  trlaL 
State  V.  Byrd,  41  Mont  685,  111  Pac.  407; 
Bean  v.  Missoula  Lumber  Co.,  40  Mont  31, 
104  Pac.  869;  Tague  v.  John  CapUce  Co.,  28 
Mont  51.  72  Pac.  297. 

Defendants'  witness  Page  testified  that  at 
times  the  plaintiff  did  not  pay  strict  atten- 
tion of  hiB  work.  He  then  testified,  over  ob- 
jection: "He  was  making  and  throwing  mud 
balls  occasionally  and  throwing  water  with 
the  nozzle  once  in  a  while  towards  the  men. 
He  threw  mud  balls  about  three  times  that 
day,  possibly  an  hour  or  two  before  the  ac- 
cident" This  testimony  was  afterwards 
stricken. out  on  the  ground  that  no  causal 
connection  was  shown  between  the  act  of 
throwing  mud  balls  and  the  Injury.  We  think 
the  ruling  was  correct. 

The  court  Instructed  the  jury  as  follows: 
"Though  the  danger  be  obvious  and  such  as 
an  operator  of  ordinary  Intelligence  and  ex- 
perience would  perceive,  yet  when  a  child  Is 
put  to  work  and  his  age  and  experience  re- 
quire It  the  employer  must  see  not  only  that 
he  has  notice  of  the  danger,  but  also  that  he 
Is  sufficiently  Instructed  as  to  the  way  In 
which  he  should  do.  the  work  so  as  to  avoid 
the  danger.  And  the  master  cannot  relieve 
himself  of  this  duty  by  delegating  It  to  either 
a  foreman  or  to  any  one  else ;  but  must  him- 
self see  to  it  that  It  Is  In  fact  done.  Nor 
can  he  assume  that  a  boy  of  tender  years  Is 
experienced  with  machinery.  Bis  age  is  a 
notice  and  requires  the  master  to  inquire  as 
to  the  child's  capacity  and  experience."  It 
Is  contended  that  by  this  instruction  the 
court  told  the  jury  that  the  master  must 
personally  warn  and  instruct  the  Inexperi- 
enced servant  When  the  trial  judge  pro- 
posed to  give  the  instruction  which  was  offer- 
ed by  the  plaintiff,  it  was  objected  to  in  its 
entirety,  "for  the  reason  that  It  imposes  too 
great  a  burden  upon  the  employer  or  master 
In  regard  to  duty  resting  upon  him  to  instruct 
or  warn  the  minor."  The  objection  may  ap- 
ply as  well  to  the  whole  instruction  as  to 
tliat  particular  portion  which  is  now  sub- 
jected to  criticism.    Indeed,  the  phraseology 


seems  to  Indicate  that  it  was  intended  to  ap- 
ply to  the  portion  relating  to  the  master's 
general  duty  to  instruct,  and  not  to  that  part 
wherein  the  court  appears  to  say  that  th» 
warnings  must  be  delivered  by  the  master 
personally.  And  again,  the  specific  criticism 
now  offered  does  not  appear  to  have  be&a 
advanced  in  the  court  below.  The  trial  court 
must  be  given  an  opp<Htunity  to  rule  on  the 
exact  point  presented  to  this  court  before  it 
can  be  put  In  error.  Xergy  v.  Helena  Light 
&  Ry.  Co.,  39  Mont  213,  102  Pac.  aiO. 

It  is  claimed  that  the  verdict  is  so  exces- 
sive as  to  evince  passion  and  prejudice  on  the 
part  of  the  Jury.  We  do  not  think  so.  We 
are  of  opinion,  however,  that  the  verdict  Is 
excessive.  In  Lewis  v.  Northern  Pacific  Ry, 
Co.,  36  Mont.  207,  92  Pac.  469,  this  court  re- 
fused to  disturb  -a  judgment  for  a  like 
amount  In  that  case  the  plaintiff  lost  his 
left  hand.  This  plaintiff,  however,  is  far 
from  being  Injured  to  that  extent 

He  testified:  "I  went  to  the  hospital  and 
stayed  there  a  little  over  a  week.  I  suffered 
pain  in  my  liand  and  to  my  shoulder.  I 
went  home  from  the  hospital.  It  was  about 
six  weeks  or  maybe  longer  before  my  baud 
healed  up.  It  pained  me  quite  a  bit  I  could 
not  sleep  at  all  hardly.  When  It  healed  up, 
I  found  It  was  very  weak.  I  could  not  stand 
much  work.  I  didn't  have  the  use  of  my 
fingers.  Th6  little  finger  and  the'  next  one 
to  it  were  not  available  for  use.  I  carry  one 
finger  bent  because  it  drawed  that  way  when 
it  healed  up ;  can't  straighten  it  out  I  have 
the  use  of  the  first  and  second  fingers  and 
the*  thumb  on  this  hand.  Sometimes  pain 
runs  through  It  on  the  motion  of  it  Heat 
and  cold  bothers  the  whole  hand.  Cold  hurts 
It  quite  a  bit, while  it  is  getting  warm;  it 
hurts  the  fingers  and  through  the  hand;  won't 
stand  hardly  any  pressure  at  all.  Haven't 
noticed  any  improvement  In  that  respect  In 
the  lapse  of  time;  bothers  me  sometimes. 
The  pains  extend  up  to  the  shoulder.  Mj 
folks  are  farming  now.  About  all  I  could  do 
was  to  handle  the  hoe  some;  that  bothered 
my  band  quite  a  bit  and  made  it  sore.  I 
have  done  some  work  with  my  father  on  the 
farm;  hoeing  Is  about  the  only  thing  I  can 
do.  I  have  done  other  work,  small,  light 
work." 

Dr.  Watkins  testified:  "The  skin  was  torn 
back  of  the  ring  and  little  finger;  the  whole 
thing  torn  and  laid  backwards;  tendons  sev- 
ered and  pretty  well  scraped  nearly  to  the 
bone.  There  was  some  fiesh  torn  from  the 
palm  of  the  hand;  the  torn  part  commenced 
tmck  of  the  hollow  of  the  hand  about  an  Inch 
and  a  half  from  the  wrist  forward  Into  the 
palm  of  the  hand.  The  fiap  that  is  torn  back 
in  the  hand  is  about  two  Inches  long.  The 
tissues  had  been  severed  in  making  that  flap 
nearly  to  the  bone.  The  fingers  were  In  nor- 
mal shape  at  that  time.  There  was  a  split 
between  the  little  finger  and  the  one  next  to 
It  The  third  finger  assumes  the  position  it 
does  now  from  the  contraction  caused  by  ttM 
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Injury;  It  Is  of  no  use  now.  The  fourth 
linger  Is  Impaired  to  a  certain  extent,  not 
wholly.  An  injury  of  that  kind  would  cause 
pain,  cause  severe  pain,  I  should  say.  The 
length  of  time  would  depend  on  the  indl- 
▼Idnal.  The  condition  of  the  hand  is  proba- 
bly due  to  an  injury  to  the  tendons  and 
sheath  covering  the  Joint  I  treated  the  boy, 
I  think,  In  the  neighborhood  of  two  mouths. 
He  was  told  to  come  up  whenever  it  was 
necessary.  An  injury  of  that  kind  after  heal- 
ing might  leave  resultant  tenderness  to  pres- 
sure in  the  palm  of  the  hand,  and  might  ren- 
der a  peculiar  susceptibleness  to  the  influence 
of  heat  and  cold." 

As  every  case  must  necessarily  be  decided 
In  the  light  of  its  own  facts,  it  would  serve 
no  useful  purpose  to  incumber  this  opinion 
with  a  citation  of  authorities  on  the  question 
of  excessive  verdicts.  This  plaintlfl  has  suf- 
fered pain,  and  the  usefulness  of  <Kie — per- 
haps two — of  his  fingers  is  Impaired.  Wheth- 
er the  Injury  will  permanently  affect  his  abil- 
ity to  use  the  fingers,  we  do  not  know.  We 
recall  several  cases  in  this  court  wherein 
medical  men  testified  that  time  will  mlnlmlae 
the  effect  of  such  an  injury.  The  hurt  re- 
cdved  is  apparently  healed.  No  fingers  are 
lost.  We  are  of  opinion  that  the  sum  of 
$4,000  will  amply  compensate  the  plaintiff; 
and,  indeed,  this  sum  is  a  large  one  under 
the  circumstances. 

The  cause  is  remanded  to  the  district  court 
of  Yellowstone  county,  with  directions  to 
grant  a  new  trial,  unless  within  30  days  after 
the  remittitur  is  filed  with  the  clerk  of  that 
court  the  respondent  shall  file  his  written  con- 
sent that  the  Judgment  for  damages  may  be 
reduced  to  $4,000.  If  such  consent  is  given, 
the  Judgm^it  shall  be  modified  accordingly 
as  of  the  date  of  its  original  entry,  and,  to- 
gether with  the  order  denying  a  new  trial, 
will  stand  affirmed.  That  part  of  the  Judg- 
mmt  relating  to  costs  in  the  court  below  is 
not  to  l>e  disturbed.  Respondent  to  recover 
costs  of  appeaL 

BRANTLy.  C  J.,  and  BOLLOWAT,  J., 
concur. 


(42  Mont.  267) 

DONLAN  V.  THOMPSON  PALLS  OOPPIER 
&  MILLING  CO.  et  al. 

(Sopreme  Court  of  Montana.    Nov.  2d,  1910.) 

L  iNjnifcnoN    (f    132*)  —  Pbkuhinabt    In- 

jDNcnoN— Effect. 

The  office  of  a  preliminarr  injunction  is 
to  preserve  the  status  quo  nntil  on  final  hear- 
ing the  court  may  grant  full  relief. 

[Ed.   Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  S  302;    Dec  Dig.  §  132.*] 

2.  APPEABANCE  (I  8*)— PSBtlMINABT  INJUNC- 
TION—MOTION  TO  Dissolve. 

A  motion  to  dissolve  a  temporary  injunc- 
tion is  not  an  appearance  in  the  action. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  $  81;    Dec.  Dig.  i  8.*] 


3.  JUDGIIBNT  ({  106*)— DXTAITLT— FaILUBB  TO 

Answer. 

Under  Rev.  Codes,  g  6719,  permitting  judg- 
ments by  default  on  failure  to  answer  or  to 
challenge  the  jurisdiction  of  the  court  by  an- 
swer, demurrer,  motion,  or  special  appearance, 
coupled  with  a  motion,  within  the  time  specified 
in  the  summons,  or  such  further  time  as  may 
be  granted,  etc.,  a  mere  appearance  by  the  de- 
fendant Will  not  prevent  the  entering  of  his 
default 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  II  160,  162;  180-197;  D^c.  Dig.  | 
106.*] 

4.  JuooMENT  (I  120*)— Default  — Plbadino 

—Motion    to    Vacate    Pbeliminabt    In- 
junction. 

Rev.  Codes,  |  6719,  provides  for  a  default 
for  want  of  answer,  demurrer,  motion,  or  spe- 
cial ap_pearance,  coupled  with  a  motion,  etc., 
filed  within  the  time  required  for  answer,  and 
section  7149  declares  that  after  appearance,  a 
defendant,  or  his  attorney,  is  entitled  to  notice 
of  all  subsequent  proceedmgs  for  which  notice 
is  required  to  be  given.  Held,  that  where  de- 
fendants filed  no  pleadings  except  a  motion  to 
dissolve  a  preliminary  injunction,  until  after 
the  time  to  answer  had  expired,  their  default 
was  properly  entered  without  notice,  though 
such  motion  be  regarded  as  an  appearance. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  1 12a*] 

5.  Appeal  and  Ebbob  <|  967*)— Judoment  ({ 
139*)  —  Default  Judgment  —  Vacation— 
DiscBxnoN. 

Where  defendant's  default  was  properly 
entered,  whether  it  should  be  set  aside  was  with- 
in the  sound  discretion  of  the  trial  court,  with 
the  exercise  of  which  the  appellate  court  will 
not  interfere  except  in  case  of  abuse. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  3823;  Dec.  Die.  |  957;* 
Judgment  Cent  Dig.  U  265-268;  Dec.  Dig.  i 
139.*] 

6.  Judgment  (|  143*)— Default— Vacation- 
Mistake— Inadvebtencb — SuBPBisE  oB  Ex- 
cusable Nbolbct. 

Where  defendants'  attorney  mistakenly  de- 
termined that  there  was  no  necessity  for  ap- 
pearing in  the  main  action,  nntil  the  day  set 
for  hearing  a  motion  to  dissolve  a  preliminary 
injunction,  which  was  subsequent  to  the  expira- 
tion of  the  time  to  answer  fixed  by  the  sum- 
mons, and  no  attempt  was  made  to  file  any 
pleading  In  accordance  with  the  mandate  of  the 
summons,  defendants  were  not  entitled  to  the 
vacation  of  a  judgment  entered  against  them 
by  default  on  the  ground  of  mistake,  inadver- 
tence, surprise,  or  excusable  neglect 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  269-291;    Dec.  Dig.  |  143.*] 

7.  Judgment  (|  145*)— Default— Vacation— 
Mebtts. 

Defendants,  in  a  suit  to  establish  water 
rights,  were  not  entitled  to  a  vacation  of  a  de- 
fault judgment,  where  no  answer  stating  a 
valid  defense  was  presented,  and  the  affidavit 
in  support  of  the  motion  failed  to  show  that 
defendants  had  a  valid  defense  on  the  merits. 
[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  II  271,  292,  295;  Dec.  Dig.  1 145.*] 

&  Judgment  (|  161*)—Default— Vacation— 

Answeb. 

While  a  general  denial  will  suffice  in  a 
proper  case  as  an  answer,  if  made  within  the 
time  required,  an  answer  making  a  prima  facie 
showing  of  a  good  defense  is  essential  to  the 
opening  of  a  default 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  i|  817,  818;    Dec.  Dig.  |  161.*] 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Appeal  from  District  Court,  Sanders  Coun- 
ty;   Henry  L.  Myers,  Judge. 

Suit  by  Edward  Donlan  against  tlie 
Thompson  Falls  Copper  &  Milling  Company 
and  others.  From  an  order  denying  defend- 
ants' motion  to  vacate  and  set  aside  a  de- 
fault Judgment,  they  appeal.    Affirmed. 

H.  O.  Schultz  and  Walsh  &  Nolan,  for 
appellants.  Harry  H.  Parsons,  A.  S.  Alns- 
worth,  and  James  M.  Self,  for  respondent 

SMITH,  3.  This  is  an  appeal  from  an 
order  of  the  district  court  of  Sanders  county, 
denying  the  defendants'  motion  to  vacate 
and  set  aside  a  Judgment  by  default. 

The  action  was  brought  to  establish  plaln- 
tlfTs  alleged  prior  right  to  the  use  of  certain 
waters  of  Thompson  river;  the  complaint 
alleging  that  defendants  have  Interfered 
therewith.  Both  temporary  and  permanent 
Injunctive  relief  and  general  relief  was  pray- 
ed for.  The  summons  was  personally  serv- 
ed on  all  of  the  defendants  on  August  17, 
1909.  On  the  same  date  a  temporary  re- 
straining order  was  issued  and  served.  On 
September  4,  1909,  all  of  the  defendants,  by 
their  attorney,  served  and  filed  a  notice  tliat 
on  September  15,  1909,  they  would  move  the 
court  for  an  order  dissolving  and  vacating 
the  injunction  order  theretofore  granted. 
This  notice  was  accompanied  by  the  affida- 
vits of  the  defendants  Wenham  and  Hurl- 
burt  The  affidavit  of  Wenham  concludes 
thus:  "Wherefore,  affiant  prays  for  the  va- 
cation and  dissolution  of  said  restraining 
and  Injunctional  order,  or  for  a  good  and 
sufficient  undertaking  therefor,  and  for  such 
other  and  further  relief  as  to  the  court  stiall, 
seem  meet  and  proper."  On  September  8, 
1909,  the  default  of  the  defendants  was  en- 
tered by  the  cleric,  and  on  September  30, 
1909,  they  gave  notice  that  on  October  6, 
1909,  they  would  move  the  Judge  for  an 
order  vacating  and  setting  ^side  their  de- 
fault and  extending  the  time  "for  20  days 
from  the  date  of  the  hearing  of  said  applica- 
tion and  motion  for  the  defendants,  or  any 
of  them,  to  appear  and  further  plead  in  the 
above-entitled  action."  Accompanying  the 
notice  was  the  motion  referred  to  and  an 
affidavit  by  the  attorney.  Afterwards,  pre- 
sumably on  October  6th,  the  motion  to  set 
aside  the  default  was  denied;  on  October 
11th  plaintiff  presented  proof,  and  a  Judg- 
ment was  entered  substantially  as  prayed 
for.  On  October  30th,  the  defendants  gave 
notice  of  a  motion,  to  he  made  on  November 
6th,  to  set  aside  the  default  and  Judgment 
"and  for  an  order  extending  the  time  for  20 
days  from  the  bearing  of  said  application 
and  motion  for  the  defendants,  or  any  of 
them,  to  appear  and  answer  in  the  above  ac- 
tion." This  notice  was  accompanied  by  the 
affidavits  of  Wenham,  Hurlburt,  and  the  at- 
torney. The  affidavit  of  Wenliam,  who  Is 
the  vice  president  and  secretary  of  the  de- 
fendant corporation,  alleges  that,  when  the 


summons,  complaint  and  restraining  order 
were  served,  they  were  turned  over  to  the 
attorney,  with  the  request  that  he  take  legal 
measures  to  dissolve  the  order;  tlmt  he 
agreed  to  look  after  the  rights  of  the  defend- 
ant corporation,  which  promise  defendant  re- 
lied on,  affiant  believing  that  all  necessary 
steps  would  be  taken  to  obtain  a  dissolu- 
tion of  the  order,  and  the  defendants  believ- 
ing that  they  had  untU  September  15,  1909, 
to  appear  and  defend  the  action  on  its  mer- 
its; that  on  September  15th  defendants 
learned  for  the  first  time  that  default  had 
been  taken,  and  they  believed  that  the  mo- 
tion to  dissolve  the  injunction  was  such  an 
appearance  as  would  prevent  the  entry  of 
default;  that  their  failure  to  enter  any 
other  appearance  arose  entirely  from  tliat 
belief.  The  affidavit  of  the  attorney  is  to 
the  effect  that  he  believed  bis  notice  of  mo- 
tion to  dissolve  the  temporary  restraining 
order  was  such  an  appearance  as  would  pre- 
vent a  default  being  taken,  and  that  be  so 
advised  his  clients.  The  affidavits  show  that 
the  Thompson  Falls  Copper  &  Milling  Com- 
pany Is  the  only  defendant  interested  in  the 
result  of  the  litigation.  On  January  17, 
1910,  an  order  was  made  denying  the  second 
motion  to  set  aside  the  default  and  defend- 
ants have  appealed  fnxn  the  order. 

Did  the  court  abuse  Its  discretion  In 
denying  the  application  to  set  aside  the  de- 
fault? It  is  contended  by  counsel  for  the 
appellants  that  the  notice  of  motion  to  va- 
cate  the  temporary  restraining  order,  to- 
gether with  the  affidavits  accompanying  the 
same,  constituted  such  appearance  as  would 
prevent  a  default  t>eing  taken.  It  certain- 
ly Is  not  In  accordance  with  the  practice 
heretofore  existing,  to  regard  such  an  ap- 
pearance, if  it  be  an  appearance  at  all,  as 
having  any  effect  upon  the  running  of  the 
time  given  the  defendant  to  answer,  demur, 
or  make  a  motion  in  the  main  action.  The 
office  of  a  preliminary  injunction  is  merely 
to  preserve  the  status  quo  until,  upon  final 
hearing,  the  court  may  grant  full  relief.  It 
is  unnecessary  in  this  case  to  distinguish 
Imtween  a  temporary  restraining  order  and 
an  Interlocutory  injunction.  Both  are  mere- 
ly provisional  In  nature  and  do  not  con- 
clude a  right.  They  are  simply  Incidental 
to  the  main  issue  to  be  tried.  Mr.  High, 
In  his  work  on  Injunctions  (4th  Ed.)  p.  8, 
says :  "It  is  to  be  constantly  borne  in  mind 
that  in  granting  temporary  relief  by  Inter- 
locutory injunction,  courts  of  equity  in  no 
manner  anticipate  the  ultimate  determination 
of  the  questions  of  right  Involved.  They 
merely  recognize  that  a  sufficient  case  has 
been  made  out  to  warrant  the  preservation 
of  the  property  or  rights  in  issue  In  statu 
quo,  until  a  hearing  upon  the  merits,  with- 
out expressing,  and,  indeed,  without  hav- 
ing the  means  of  forming,  a  final  opinion 
as  to  such  rights."  We  are  well  satisfied 
that  the  main  action,  if  we  may  employ  the 
distinguishing  term,  and  the  provisional  rem- 
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edy,  are  so  far  different  In  the  respective 
ends  sought  to  be  accomplished,  that  an  ac- 
tual motion  to  dissolve  the  Injunction  could 
not  be  construed  as  an  appearance  In  the  ac- 
tion. As  well  might  It  be  said  that  a  mo- 
tion to  make  the  complaint  more  definite  and 
certain  would  have  the  effect  of  staying  the 
operation  of  the  restraining  order.  But  It  Is 
contended  that  no  motion  was  ever  made  to 
dissolve  the  order.  No  formal  motion  was 
made.  As  we  have  seen,  however,  the  affi- 
davit of  Wenham  concludes  with  a  prayer 
that  the  order  be  dissolved,  or  that  an  ad- 
ditional undertaking  be  exacted.  The  meth- 
od of  procedure  adopted  Is,  to  say  the  least, 
novel.  Bat  we  may  treat  the  affidavit  as  a 
motion,  and,  as  already  indicated,  such  hold- 
ing can  avail   the  defendants  nothing. 

But  let  ns  suppose  that  the  notice  of  mo- 
tion, with  tlie  accompanying  affidavit  of 
Wenham,  constituted  an  appearance  in  the 
main  action.  The  result  is  the  same.  The 
summons  was  served  on  August  17th,  and 
the  notice  on  September  4th.  On  September 
7th  the  defendants  were  all  in  default  What 
warrant  was  there  for  believing  that  they 
could  extend  the  time  to  answer,  demur, 
or  make  a  motion,  until  September  15th,  by 
giving  notice  tliat  they  would  move  to  dis- 
solve the  restraining  order  on  that  date? 
If  they  could  thus  enlarge  their  time  to  an- 
swer, they  could  as  well  extend  it  until  any 
other  date.  The  mere  appearance  of  a  de- 
fendant will  not  prevent  his  default  being 
entered. 

Section  6719,  Rev.  Codes,  provides  that 
judgment  by  default  may  be  had,  if  the  de- 
fendant fall  to  answer  the  complaint  or  to 
diallenge  the  Jurisdiction  of  the  court,  as 
follows:  "2.  In  actions  [other  than  those 
arising  upon  contract  for  the  recovery  of 
money  or  damages  only].  If  no  answer, 
demurrer,  motion,  or  special  appearance, 
coupled  with  a  motion,  has  been  filed  with 
the  clerk  of  the  court  within  the  time 
specified  in  the  summons  or  such  further 
time  as  may  have  been  granted,  or  within 
twenty  days  after  a  motion  to  quash  or  set 
aside  the  service  of  summons,  or  any  mo- 
tion challenging  the  jurisdiction  of  the  court, 
has  been  denied,  the  clerk  must  enter  the 
default  of  the  defendant." 

This  court,  in  1904,  in  the  case  of  Mantle 
T.  Casey,  31  Mont.  408,  78  Pac.  691,  held 
that  nnder  section  1020  of  the  1895  Code 
of  Civil  Procedure,  then  in  force,  a  special 
appearance  for  the  purpose  of  moving  to 
quash  the  service  of  summons  did  not  ex- 
tend the  time  for  answering  to  the  merits. 
The  Ninth  Legislative  Assembly  (Laws  1905, 
c.  69)  thereupon  amended  paragraph  2  of  the 
section,  by  adding  thereto  the  words,  "de- 
murrer, motion,  or  special  appearance, 
coupled  with  a  motion,"  after  the  word  "an- 
swer," where  It  first  appears,  and  the  fol- 
lowing after  the  word  "granted,"  "or  within 
twenty  days  after  a  motion  to  quash  or  set 
aside  the  service  of  summons,  or  any  mo- 


tion challenging  the  jurisdiction  of  the 
court"  The  amended  law  Is  now  paragraph 
2  of  section  6719,  Rev.  Codes,  supra.  It 
will  therefore  be  seen  at  once 'that  whereas, 
under  the  old  law,  nothing  but  an  answer  (or 
possibly  a  demurrer)  would  arrest  the  run- 
ning of  the  time,  under  the  law  as  amended 
there  are  several  means  of  accoiAplishIng  that 
end.  The  first  is  by  filing  an  answer  or  "de- 
murrer to  the  complaint;  the  second  is  by  a 
motion  filed  in  the  main  action,  such  a  mo- 
tion as  wiU  constitute  a  general  appearance; 
and  the  third  is  by  special  appearance, 
coupled  with  a  motion.  As  the  complaint  and 
answer  present  Issues  of  fact  and  the  de- 
murrer raises  an  Issue^of  law,  so  also  must 
the  general  appearance  motion,  unless  it  be 
merely  a  request  for  additional  time,  in  some 
way  attack  the  complaint  In  other  words, 
it  must  be  a  motion  the  granting  of  which 
would  be  inconsistent  with  the  idea  that 
plaintiff  was  entitled  to  recover  a  Judgm«it 
by  default  upon  the  complaint  as  filed. 

It  cannot  be  said  that  defendants  were 
entitled  to  notice  of  application  for  a  de- 
fault even  though  the  notice  of  motion  to 
dissolve  the  preliminary  injunction  could  be 
construed  as  a  general  appearance  In  the 
main  action.  There  was  no  answer,  demur- 
rer, or  motion  attacking  the  complaint  Both 
the  summons  and  complaint  remained  unas- 
sailed  and  unaffected  by  the  motion  actually 
made.  Section  7149,  Rev.  Codes,  provides 
that  after  appearance  a  defendant  or  his 
attorney  is  entitled  to  notice  of  all  subse- 
quent proceedings  of  which  notice  Is  requir- 
ed to  be  given.  The  summons  notified  the 
defendants  that  their  default  would  be  tak- 
en, unless,  within  20  days  after 'service,  they 
took  steps  to  prevent  It,  and  they  having 
taken  no  action  to  arrest  the  running  of  the 
time.  It  was  unnecessary  to  again  notify 
them. 

We  conclude,  therefore,  that  the  default 
of  the  defendants  was  properly  entered. 
Wliether  It  should  have  been  set  aside  was 
a  matter  within  the  sound  legal  discretion 
of  the  court  below,  and  with  Its  determina- 
tion we  may  not  Interfere,  unless  there  was 
a  manifest  abuse  of  such  discretion.  Every 
case  must  be  decided  upon  its  own  facts. 
Loeb  T.  Schmlth,  1  Mont  87;  Donnelly  v. 
Clark,  6  Mont  135,  9  Pac.  887;  Lowell  v. 
Ames,  6  Mont  187,  9  Pac  826;  Whiteside  v. 
Logan,  7  Mont  373,  17  Pa&  34;  Briscoe  v. 
McCaffery,  8  Mont  336,  20  Pac.  691;  Thomas 
V.  Chambers,  14  Mont  423,  36  Pac.  814; 
City  of  Helena  ▼.  Brule,  15  Mont  429,  39 
Pac.  466,  852;  Chambers  v.  City  of  Butte, 
16  Mont  90,  40  Pac  71;  Herbst  Importing 
Co.  V.  Hogan,  16  Mont  384,  41  Pac  135; 
Blaine  v.  Briscoe,  16  Mont  682,  41  Pac  1002; 
Morse  V.  Callantine.  19  Mont  87.  47  Pac. 
635;  Butte  Butchering  Co.  v.  Clarke,  19 
Mont  306,  48  Pac  303;  Eaklns  v.  Kemper, 
21  Mont  160,  63  Pac  810;  OolHer  v.  Fltz- 
patrlck,  22  Mont  653,  57  Pac.  181;  Greene 
T.  Montana  Brewing  Co.,  32  Mont  102,  79 
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Pac.  608;  Jones  v.  Jones,  87  Mont  155,  94 
Pac.  1056;  Pengelly  t.  Peeler,  39  Mont  26, 
101  Pac.  147;  Brown  v.  Welnstein,  40  Mont 
202,  105  Pac.  730. 

The  statute  provides  that  the  court  may 
relieve  a  party  from  a  judgment  taken 
against  him,  through  his  mistake,  inadver- 
tence, surprise,  or  excusable  neglect.  There 
was  no  mistake,  Inadvertence,  or  surprise  in 
the  case  at  bar.  The  attorney,  in  the  ex- 
ercise of  his  professional  judgment  deter- 
mined that  there  was  no  necessity  for  ap- 
pearing in  the  main  action,  until  the  day  set 
for  hearing  a  motion  to  dissolve  the  pre- 
liminary Injunction,  29  days  after  service  of 
the  summons.  We  are  not  advised  as  to 
why  it  was  thought  his  clients  might  then 
be  In  default  If  they  were  not  so  before. 
No  attempt  was  made  to  comply  with  the 
plain  mandate  of  the  summons,  the  direc- 
tion therein  was  wholly  disregarded,  and 
the  only  appearance,  if  there  were  any,  was 
in  an  ancillary  proceeding  and  for  the  pur- 
pose of  relieving  the  defendants  of  a  bur- 
den which  was  immediately  affecting  them. 
Mr.  Hrary  Campbell  Black,  in  his  article 
on  Judgments,  found  In  23  Cyc.,  at  page  989, 
says:  "A  party  cannot  be  relieved  from  a 
judgment  taken  against  bim  in  consequence 
of  the  legal  Ignorance  or  mistake  of  his 
counsel,  whether  it  concerns  the  rights  or 
duties  of  the  client,  the  legal  effect  of  the 
facts  in  the  case,  or  the  rules  of  procedure." 
See,  also,  ScUley  v.  Babcock,  39  Mont  636, 
104  Pac.  677;  Hancock  v.  Pico,  40  Cal.  163. 
We  think  the  trial  court  cannot  be  put  in 
error  for  refusing  to  set  aside  this  default 
judgment 

There  is  another  good  and  suflSdent  reason 
why  it  should  not  be  interfered  with.  No- 
where does  it  appear  that  the  defendants 
have  a  meritorious  defense  to  the  action. 
This  court,  in  Donnelly  v.  Clark,  supra,  quot- 
ed with  approval  the  language  of  the  Su- 
preme Court  of  California,  In  Parrott  v. 
Den,  34  Oal.  81,  as  follows:  "Every  con- 
sideration of  expediency  and  justice  Is  op- 
posed to  the  opening  up  of  cases  in  which 
judgment  by  default  has  been  entered,  unless 
it  be  made  to  appear  prima  facie  that  the 
judgment,  as  it  stands,  is  unjust"  This 
court  then  continued :  ,  "How  could  It  be 
made  to  so  appear,  unless  the  nature  of  the 
defense  is  disclosed?  The  defendants  do  not 
come  with  an  answer  showing  a  defense, 
and  while  this  may  not  be  necessary,  it  is 
the  better  practice."  These  defendants  have 
never  tendered  an  answer,  although  abun- 
dant opportunity  to  do  so  has  been  afforded. 
Instead,  th^  liave  twice  asked  for  addi- 
tional time.  The  affidavits  filed  fall  far 
short  of  disclosing  a  meritorious  defense,  or 
any  defense.  The  plaintiff  In  his  complaint 
sets  forth  his  claims  specifically.  He  al- 
leges that  he  is  the  owner  of  certain  de- 
scribed arid  lands ;  that  on  June  28,  1909,  he 
appropriated,  for  use  thereon,  7,000  miners' 
Inches  of  the  waters  of  Thompson  river,  and 


he  exhibits  a  copy  of  his  notice  of  appro- 
priation ;  he  also  alleges  that  he  "proceeded 
diligently  to  prosecute  by  excavation  and 
construction  the  work  of  creating  and  build- 
ing a  reservoir,  a  dam  and  dam  site,  ditches, 
and  other  necessary  aqueducts,  by  and 
through  which  the  said  amount  of  water  so 
appropriated  shall  be  stored,  conveyed,  and 
used  for  the  Irrigation  of  said  lands";  that 
he  has  made  application  to  the  federal  au- 
thorities "for  the  said  reservoir,  dam,  and 
aqueduct  rights,  together  with  the  right  to 
cut,  use,  and  destroy  such  timber  as  may 
be  necessary  to  the  completion  of  the  work"; 
that  he'  has  had  true  surveys  and  maps 
made  and  filed  with  the  proper  authorities 
of  the  United  States,  and  has  made  pay- 
ment for  said  sites  and  rights  of  way,  to- 
gether with  all  timber  and  material  neces- 
sary to  be  used  or  destroyed.  He  then  al- 
leges that  his  appropriation  of  water  is  prior 
in  time  and  right  to  any  claim  of  the  de- 
fendants. We  also  find  this  allegation: 
"That  the  defendant  Thompson  Falls  Cop- 
per &  Milling  Company,  its  servants  and 
employ^,  and  each  and  all  of  the  other  de- 
fendants herein,  th^r  servants  and  em- 
ployes, without  right  or  authority,  have  un- 
lawfully and  wrongfully,  and  against  the 
will  and  In  violation  of  the  orders  of  plain- 
tiff, gone  into  and  are  now  in  possession  of 
the  lands  and  premises  last  above  described; 
that  they  are,  and  ever  since  the  11th  day 
of  August  A.  D.  1909,  have  been  in  posses- 
sion thereof;  that  they  are  digging,  excavat- 
ing, and  tearing  up  the  said  lands  and 
premises,  and  thereby  rendering  them  unfit 
and  useless  to  plaintiff  in  the  said  uses  and 
purposes  aforesaid,  in  that  they  are  at- 
tempting to,  threatening  to,  and  unless  re- 
strained will,  take  out  use,  and  divert  the 
waters  of  said  stream  or  river  above  the 
said  point  of  diversion  and  sites  of  this 
plaintiff,  and  thereby  and  by  means  thereof 
will  despoil  and  ruin  and  render  nugatory 
all  the  rights  of  this  plaintiff  hereinbefore 
mentioned  and  enumerated." 

The  affidavit  of  Wenham  sets  forth  that 
the  defendant  corporation  has  a  good  and 
meritorious  defense  to  plaintiff's  cause  of  ac- 
tion ;  that  it  has  property  and  property  rights 
Involved  of  enormous  value;  that  it  is  hin- 
dered in  the  operation  of  its  mines  and  min- 
ing properties,  of  great  value,  by  reason  of  the 
judgment;  that  irreparable  loss  and  injury 
is  being  Inflicted  upon  it  by  virtue  of  the 
judgment;  that  It  is  the  owner  of  two  pat- 
ented mining  claims  which  are  forced  to  be 
and  remain  idle  by  reason  of  the  judgment; 
that  the  mines  "are  worth  and  valued,  with 
machinery,  appliances,  mill,  appurtenances, 
dam,  flume,  and  water  right  accrued  there- 
to," the  sum  of  $895,000,  and  all  thereof  are 
forced  into  continued  Idleness,  disrepair,  de- 
cay, and  loss  by  reason  of  the  judgment; 
"that  the  defendant  through  and  by  this  af- 
fiant asserts,  claims,  maintains,  owns,  and 
operates  all  the  legal  rights  and  actual  pos- 
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session  of  all  water  and  water  rights  of  and 
appertaining  to  the  said  patented  mining 
claims,  meaning  and  intending  thereby  to  as- 
sert, in  every  way,  that  the  rights  of  the  said 
Thompson  Falls  Copper  &  Milling  Company 
la  superior  to  all  and  every  other  right,  and 
that  it  Includes  all  the  water  and  water 
rights  of  and  on  the  Thompson  river  at  the 
point  and  place  where  said  company  diverts 
the  waters  of  said  river,  and  that  said  point 
and  place  Is  above  and  further  up  the  stream 
than  the  point  or  place  where  plaintiff  In 
this  action  claims  water  and  the  right  to  di- 
vert water,  and  that  in  this  respect  this  af- 
fiant is  and  will  be  maintained  by  the  orig- 
inal documents  of  record  in  Missoula  and 
Sanders  counties."  In  another  part  of  the 
affidavit  we  find  the  statement:  "That  at 
the  time  of  the  commencement  of  this  action 
and  the  issuance  of  the  injunctional  order, 
the  said  company  was  then  engaged,  and  bad 
been  for  almost  30  days  prior  thereto,  in'  the 
work  of  reballding  and  repairing  its  dam, 
flnme,  and  other  stmctores  for  carrying  and 
conveying  water  to  its  mines,  concentrator, 
and  mine  works  on  the  Thompson  river," 
and  was  in  no  wise  interfering  with  any 
rights  or  alleged  rights  of  tlie  jdalntiff. 

In  his  affidavit  the  attorney  alleges  that 
"he  verily  believes  defendants  have  a  good 
and  meritorious  defense  to  each  and  every 
cause  of  action  alleged  in  plaintiff's  com- 
plaint" ;  that  "the  defendant  Thompson  Falls 
Copper  ft  Milling  Company  is  deprived  by 
said  default  and  Judgment  from  making 
needed  and  necessary  repairs  on  its  dam, 
flume,  aqueduct,  and  water  appliances  for 
the  purpose  of  beneficial  uses  of  a  water 
right  accrued  and  vested  in  it;  that  plaintiff 
claims  a  water  right  to  and  in  the  same 
stream  in  and  to  which  defendant  Thompson 
Falls  Copper  &  Milling  Company  has  an  ac- 
crued and  vested  water  right,  paramount  and 
superior  to  plaintiff." 

Included  hi  the  Judgment  are  certain  find- 
ings of  fact,  one  of  which  is  as  follows:  "(3) 
That  if  the  defendants  or  any  of  them,  or 
the  grantors  or  predecessors  in  interest  of 
any  of  them,  ever  had  a  valid  and  existing 
water  right  on  said  river  and  the  right  to 
the  Dse  of  any  of  the  waters  of  said  river 
for  any  purpose  or  uses  whatsoever,  said 
Tight  has  been  abandoned  and  forfeited  by 
nonnse,  failure  to  do  any  work  upon  said 
water  right,  and  by  a  course  of  conduct 
which  shows  a  clear  intent  and  purpose  to 
abandon  said  right  to  any  such  water  as 
they  or  any  of  them  might  or  may  have 
bad." 

An  analysis  of  the  affidavits  filed  in  behalf 
of  the  company  discloses  that  the  affiants 
have  industrioiisly  refrained  from  asserting 
an^  facts  having  a  tendency  to  show  that  the 
Judgment  entered  is  not  a  Just  one.  The 
company  owns  two  mining  claims  "with  ma- 
chinery, appliances,  mill,  appurtenances,  dam, 
flume,  and  water  right  accrued  thereto,"  of 
enormous  value.  It  asserts,  claims,  and 
112P.-29 


operates  "all  the  legal  rights  and  actual  poa- 
sesslon  of  all  water  and  water  rights  of  and 
appertaining  to  the  mining  claims,"  mean- 
ing thereby  to  "assert  in  every  way"  that 
its  rights  are  superior  to  all  others  and  In- 
clude all  of  the  water  and  water  rights  on 
Thompson  river,  "at  the  point  where  It  di- 
verts the  water,"  which  is  above  the  place 
where  plaintiff  claims  the  right  of  diver8i<»i. 
It  does  not  appear,  except  by  inference,  that 
any  of  the  property  of  the  defendant  com- 
pany had  ever  been  used  or  operated,  ex- 
cept that  it  is  shown  by  the  affidavit  of  de- 
fendant Hnrlbnrt  that  repairs  on  the  dam, 
flume,  and  aqueduct  were  in  active  operation 
at  the  time  of  service  of  the  summons,  and 
had  been  for  some  weeks  prior  thereto.  In- 
deed, there  Is  no  showing  that  defendant 
company  is  injured  by  the  permanent  in- 
junction included  In  the  Judgment  It  is  en- 
joined from  interfering  with  plaintllTs  dam 
and  water  right  Its  witnesses  allege  affirm- 
atively that  its  point  of  diversion  is  above 
that  of  the  plaintiff,  and  that  It  has  not 
heretofore'  interfered  with  his  operations  or 
water  rights.  Oiving  the  affidavits  the  most 
favorable  construction,  the  only  claim  found 
therein  is  that  the  company  requires  the  wa- 
ter to  operate  its  mill  and  appurtenances. 
The  water  may  well  be  employed  for  this 
purpose  without  interference  with  plaintiff's 
rights,  so  far  as  the  affidavits  disclose.  Aft- 
er such  use  it  would  be  the  duty  of  the  com- 
pany to  return  the  water  to  the  stream. 
We  have  no  means  of  knowing  how  far  be- 
low the  mill  Donlan's  works  are  situated. 
In  order  to  move  the  discretion  of  the  court 
defendant  should  have  shown  how  and  in 
what  manner  it  is  Injured,  and  not  have  con- 
fined its  allegations  to  general  statements, 
which  are  mere  conclusions.  It  has  no  water 
right  unless  it  can  and  does  employ  water 
for  some  useful  and  beneficial  purpose. 
What  water  right  does  the  defendant  com- 
pany claim?  Has  it  any?  The  only  evidence 
in  the  affidavits  of  such  right  is  found  In  the 
bald  assertion  that' it  exists  and  is  prior  to 
that  of  plaintiff.  The  attorney  asserts  that 
be  believes  that  the  defendant  has  a  water 
right  but  it  does  not  appear  that  the  facts 
in  the  case  have  ever  been  stated  to  him  by 
bis  clients.  Wenham  claims  a  .water  right 
and  invites  the  court  to  examine  the  records 
of  Missoula  and  Sanders  counties  to  ascer- 
tain whether  he  is  not  correct  In  his  asser- 
tion. 

While  a  general  denial  will  suffice,  in  a 
proper  case,  for  an  answer  within  time, 
something  more  Is  required  where  it  is  sought 
to  open  a  default  Defendant  must  make 
prima  fade  showing  of  a  good  and  valid  de- 
fense on  the  merits.  This  defendant  was  ad- 
vised that  the  district  court  had  found  that 
it  had  abandoned  any  water  right  It  may 
have  had.  It  was  advised  of  the  date  upon 
which  plaintiff  claimed  to  have  Initiated  his 
right  and  of  all  particulars  appertaining 
thereto;  and  It  stlU  contented  Itself  with 
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asking  for  additional  time  to  answer.  As 
was  said  by  this  court  In  Schaeffer  v.  Gold 
Cord  Mln.  Co.,  36  Mont.  410,  93  Pac.  344,  and 
again  in  Pearce  v.  Butte  Electric  Ry.  Co., 
40  Mont  821,  106  Pac.  663,  "A  party  de- 
fendant must  support  his  application  by  an 
afiidaTlt  of  merits  setting  forth  the  facts 
constituting  his  defense,  or  tender  with  his 
motion  and  affidavit  a  copy  of  his  proposed 
answer."  See,  also,  Bowen  v:  Webb,  34 
Mont.  61,  85  Pac.  739. 

The  order  of  the  district  court  of  Sanders 
county  is  afiBrmed. 

Affirmed. 

BRANTLT,  C.  J.,  concurs.  HOLIjOWAT, 
J.,  having  been  absent,  did  not  hear  the  ar- 
gument and  takes  no  part  in  the  foregoing 
decision. 


(158  Cal.  7U) 

MILLSAP  v.  BALFODR.     (Sac.  1J97.) 
(Supreme  Court  of  California.    Dec.  2,  1910.) 

1.  Appbax  and  Ebrob  ({  1097*)— FoBMEB  De- 
cisions—Law OF  THE  Case. 

Plaintiff  having  sued  to  foreclose  a  street 
assessment  lien  tor  laying  sidewallcs,  defend- 
ant demurred  to  the  complaint,  and  on  appeal 
from  an  order  sustaining  the  demurrer  the  Su- 
preme Court  reversed  the  decision,  holding  that 
lots  on  one  side  of  the  street  might  be  lawfully 
assessed  to  pay  the  cost  of  a  sidewallc  laid  on 
the  opposite  side,  where  it  was  not  shown  that 
a  sidewailc  bad  already  been  laid  in  front  of 
such  lots  on  the  side  on  which  they  abutted, 
when  the  proceeding  was  instituted  for  the  walk 
on  the  opposite  side.  Held  that,  it  not  ap- 
pearing at  the  time  of  such  decision  that  de- 
fendant bad  constructed  a  wallc  on  bis  side, 
such  decision  on  appeal  was  not  the  law  of  the 
case  on  a  subsequent  appeal  firom  judgments  en- 
forcing a  lien  against  defendant's  lots  after  a 
trial  on  the  merits,  on  which  It  appeared  that 
defendant  had  previously  constructed  a  sidewallt 
in  front  of  bis  lots,  under  the  rule  that  a  prior 
decision  is  the  law  of  the  case  only  so  tar  as 
the  facts  are  the  same. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  4358-4361;  Dec.  Dig.  i 
1097.*] 

2.  municipai,  cobpobationb  (f  428*)— slsebt 
Improvements— Sidewalks— Assessment  — 
Construction  of  Work  by  Pbopebtt  Own- 
ers— Assessment  fob  Wobk  on  Opposite 
Side  of  Street. 

Deering's  Gen.  Laws  1909,  p.  1290,  t  7, 
subd.  1,  relating  to  municipal  improvements, 
provides  that  the  expenses  incurred  shall  be 
assessed  on  the  lots  and  land  fronting  thereon 
except  as  otherwise  specifically  provided.  Sub- 
division 8  declares  that  where  worls  with  cer- 
tain exceptions  is  done  on  either  or  both  sides 
of  the  center  line  of  any  street  for  a  block  or 
less,  and  further  work  opposite  to  the  work 
of  the  same  class  already  done  is  ordered  to 
complete  the  unimproved  portion  of  the  street, 
the  assessments  to  cover  the  total  expense  or 
the  work  so  ordered  shall  be  made  on  the  lots 
or  portions  of  lots  only  "fronting"  the  portions 
of  the  work  so  ordered.  Subdivision  10  declares 
that,  when  the  owner  of  any  lots  or  land  front- 
ing on  any  street  shall  have  done  the  work  In 
front  of  his  lot  at  bis  own  expense,  such  work 
will  be  excepted  from  the  order  for  the  work, 
and  subdivision  11  declares  that  the  lots  or  por- 
tions of  lots  fronting  upon  any  excepted  work 


already  done  shall  not  be  included  In  the  front- 
age assessment  for  the  class  of  work  from  which 
the  assessment  is  made.  Held  that,  where  an 
owner  of  land  on  one  side  of  a  street  on  which 
sidewalks  were  to  be  constructed  on  both  sides 
constructed  sidewalks  in  accordance  with  the 
specifications  in  front  of  bis  own  property,  such 
property  was  not  subject  to  assessment  for  any 
part  of  the  cost  of  constructing  walks  on  the 
other  side  of  the  street  in  front  thereof. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  428.*] 

Department  1.  Appeal  from  Superior 
Court,  Yolo  County;    N.  A.  Hawkins,  Judge. 

Action  by  Wirt  Mlllsap  against  Douglass 
Balfour.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Reversed. 

See,  also,  154  Cal.  308,  97  Pac.  668. 


Hudson  Grant,  for  appellant 
Ing,  City  Atty.,  for  respondent 


B.  Mer- 


SHAW,  J.  Appeal  by  defendant  from  a 
Judgment  foreclosing  the  lien  of  a  street  as- 
sessment made  under  the  act  commonly 
known  as  the  "Vrooman  Act"  St.  1885,  c. 
153.  The  work  for  which  the  assessment  was  ' 
levied  was  the  laying  of  a  concrete  cement 
sidewalk  five  feet  wide  along  the  south  side 
of  CHover  street  In  the  city  of  Woodland  from 
Westcott  street  to  Walnut  street  a  distance 
of  six  blocks,  excepting  the  portions  thereof 
where  concrete  cement  sidewalks  had  already 
been  constructed  and  accepted.  Balfour  own- 
ed a  lot  abutting  Clover  street  on  the  north 
side,  fronting  thereon  for  a  distance  of  186 
feet,  situated  on  the  northwest  comer  of 
First  and  Clover  streets,  opposite  a  part  of 
one  of  the  blocks  included  in  the  improve- 
ment ordered.  The  work  was  ordered  by  res- 
olution adopted  on  January  21,  1907.  Prior 
to  that  date  Balfour,  at  his  own  expense,  had 
laid  a  concrete  cement  sidewalk  five  feet 
wide  in  front  of  his  lot  both  on  Clover  street 
and  on  First  street.  It  was  laid  upon  the 
official  grade,  it  complied  with  the  specifica- 
tions then  required  by  the  city,  it  was  con- 
structed in  pursuance  of  permission  from  the 
city  council,  and  on  January  21,  1907,-  it  was 
in  perfect  order  and  in  a  condition  satisfac- 
tory to  the  street  superintendent  of  the  city. 
The  expenses  of  the  sidewalk  on  the  south 
side  of  Clover  street  as  ordered  by  the  coun- 
cil under  the  Vrooman  act,  amounted  to  $1,- 
179.67.  The  assessment  therefor  was  made 
upon  each  and  every  lot  fronting  on  Clover 
street  those  on  the  north  side  as  well  as 
those  on  the  south,  from  Westcott  street  to 
Walnut  street,  excepting  certain  lots  on  the 
south  ^ide  in  front  of  which  a  sidewalk  had 
been  previously  laid,  but  Including  all  the 
lots  on  the  north  side,  whether  a  sidewalk 
had  already  been  laid  in  front  of  them  or 
not  The  plaintiff's  lot  was  assessed  for  $48.- 
64.  Judgment  of  foreclosure  for  that  sum 
and  for  costs  was  given.  This  case  was  be- 
fore this  court  upon  a  former  appeal  by  the 
plainticr  from  a  judgment  for  the  defendant 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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^iven  upon  the  sustaining  of  his  demurrer 
to  the  complaint.  154  Cal.  303,  97  Pac.  6C8. 
The  judgment  was  reversed  and  the  sum  of 
$22.25  was  thereupon  taxed  In  the  court  be- 
low for  the  said  plalntilTs  costs  upon  said  ap- 
peal. The  Judgment  now  appealed  from  de- 
clares that  the  plaintiff  Is  personally  liable 
for  this  sum.  The  defendant  contends,  upon 
this  appeal,  that  inasmuch  as  he  had  already, 
at  his  own  expense,  laid  a  sidewalk  satis- 
factory to  the  street  superintendent  in  front 
of  bis  lot  on  the  north  side  of  the  street, 
that  lot  could  not  be  lawfully  assessed  for 
the  cost  of  a  sidewalk  upon  the  opposite  side. 
He  also  claims  that  the  part  of  the  Judg- 
ment declaring  him  personally  liable  for  the 
costs  of  the  former  appeal  is  erroneous. 

1.  Upon  the  first  question  the  respondent 
claims  that  the  decision  upon  the  former  ap- 
peal is  the  law  of  the  case  and  is  conclusive. 
The  record  upon  that  appeal  consisted  only 
of  the  complaint,  the  demurrer,  and  the  Judg- 
ment There  was  nothing  therein  to  show 
that  Balfour  had  previously,  or  at  all,  con- 
structed a  sidewalk  In  front  of  bis  lot.  That 
decision,  so  far  as  it  was  based  on  the  record 
before  the  court,  was  merely  to  the  effect 
that  lots  on  one  side  of  a  street  could  be 
lawfully  assessed  to  pay  the  cost  of  a  side- 
walk laid  on  the  opposite  side,  where  it  is 
not  shown  that  a  sidewalk  had  been  already 
laid  in  front  of  such  lots  at  the  time  the  pro- 
ceeding for  the  walk  on  the  opposite  side  was 
begun.  It  is  not  the  law  of  the  case  except 
tn  so  far  as  the  factq  are  the  same.  Sharon 
V.  Sharon,  79  Cal.  654,  22  Pac.  26,  131 ;  Heidt 
T.  Minor,  113  Cal.  391,  45  Pac.  700 ;  Klauber  v. 
San  Diego  St.  Car  Co.,  98  Cal.  107,  32  Pac. 
876 ;  Hlbernla,  etc.,  Soc.  v.  Farnham,  153  Cal. 
583,  96  Pac.  9,  126  Am.  St.  Rep.  129 ;  Jacks  v. 
Peering,  150  Cal.  275;  88  Pac.  909 ;  Flood  v. 
Templeton,  152  Cal.  158,  92  Pac.  78,  13  L.  R. 
A.  (N.  S.)  579;  Ellis  v.  Witmer,  148  Cal.  534, 
83  Pac.  800.  Hence,  as  the  record  In  the 
present  case  does  show  the  fact  that  Bal- 
four had  previously  constructed  a  sidewalk 
In  front  of  his  own  lot,  the  former  decision 
does  not  control.  It  has  the  force  of  a  prec- 
edent, so  far  as  ft  is  applicable,  but  it  does 
not  constitute  a  cofaclusive  adjudication  of 
the  law.  It  Is  true,  counsel  for  Balfour,  In 
his  brief  upon  that  .appeal,  asserted  that  he 
bad  laid  a  walk  in  front  of  his  lot  at  bis 
own  cost,  and  argued  that,  under  subdivision 
11  of  section  7  of  the  Vrooman  act,  his  lot 
must  on  that  account  be  excepted  from  the 
assessment,  and  the  court,  In  the  opinion  de- 
ciding the  appeal,  said  that,  even  If  the  fact 
were  as  asserted,  the  lot  would  nevertheless 
be  subject  to  assessment  for  half  the  cost  of 
a  walk  laid  on  the  opposite  side.  But  this 
was  a  statement  upon  a  point  not  presented 
in  the  record,  and  although  it  was  upon  a 
fact  asserted  and  a  point  argued  by  counsel. 
It  was  not  a  decision  having  binding  force  as 
an  adjudication  of  the  law  of  the  case.  That 
doctrine  does*  not  extend   to   obiter   dicta. 


Wlxson  V.  Devlne,  80  Cal.  388,  22  Pac.  224 ; 
Oakland  v.  Carpentler,  21  Cal.  667;  Gwinu 
V.  Hamilton,  75  Cal.  266,  17  Pac.  212;  Ven- 
tura v.  Clay,  119  Cal.  215,  51  Pac.  189.  ^  The 
question  must  be  decided  on  its  merits,  and 
not  upon  the  theory  that  It  was  settled  by 
the  former  decision.  The  law  upon  which 
the  question  depends  is  section  7  of  the 
Vrooman  act,  as  amended  in  1891.  St.  1891, 
p.  201;  Deering's  General  Layvs  1909,  p. 
1290.  The  portions  of  this  section  which 
bear  upon  the  question,  omitting  the  Irrele- 
vant clauses,  are  as  follows: 

Subdivision  1:  "The  expenses  incurred  for 
any  work  authorized  by  this  act  •  •  • 
shall  be  assessed  upon  the  lots  and  land 
fronting  thereon,  except  as  hereinafter  spe- 
cifically provided;  each  lot  or  portion  of 
a  lot  being  separately  assessed,  in  propor- 
tion to  the  frontage,  at  a  rate  per  front  foot 
sufficient  to  cover  the  total  expense  of  the 
work." 

Subdivision  8:  "Where  any  work  mention- 
ed in  this  act  (manholes,  cesspools,  culverts, 
crosswalks,  piling,  and  capping  excepted)  Is 
done* on  either  or  both  sides  of  the  center 
line  of  any  street  for  one  block  or  less,  and 
further  work  opposite  to  the  work  of  the  same 
class  already  done  is  ordered  to  be  done  to 
complete  the  unimproved  portion  Of  said 
street,  the  assessment  to  cover  the  total  ex- 
pense of  said  work  so  ordered  shall  be  made ' 
upon  the  lots  or  portions  of  the  lots  only 
fronting  the  portions  of  the  work  so  ordered." 

Subdivision  10:  "  •  •  •  Whenever  any ' 
owner  or  owners  of  any  lots  and  lands  front- 
ing on  any  street  shall  have  heretofore  done, 
or  shall  hereafter  do,  any  work  (except  grad- 
ing) on  such  street,  in  front  of  any  block,  at 
his  or  their  own  expense,  and  the  city  coun- 
cil shall  subsequently  order  any  work  to  be 
done  of  the  same  class  in  front  of  the  same 
block,  said  work  so  done  at  the  expense  of 
such  owner  or  owners  shall  be  excepted  from 
the  order  ordering  the  work  to  be  done,  as 
provided  in  subdivision  eleven  of  this  act; 
provided  that  the  work  so  done  at  the  ex- 
pense of  such  owner  or  owners,  shall  be  up- 
on the  official  grade,  and  in  condition  satis- 
factory to  the  street  superintendent  at  the 
time  such  order  Is  passed."  (Special  provi- 
sions are  made  for  grading  work.) 

Subdivision  11:  "The  city  council  may  In- 
clude In  one  resolution  of  Intention  and  or- 
der any  of  the  different  kinds  of  work  men- 
tioned In  this  act,  and  it  may  except  there-' 
from  any  of  the  work  already  done  upon  the 
street  to  the  official  grade.  The  lots  or  por- 
tions of  lots  fronting  upon  said '  excepted 
work  already  done  shall  not  be  Included  in 
the  frontage  assessment  for  the  class  of  work 
from  which  the  assessment  is  made." 

It  appears  clear  that  these  provisions  for- 
bid the  assessment  of  Balfour's  lot  for  any 
portion  of  the  expense  Qt  the  work  ordered  to 
be  done.  He  had  previously  laid  a  similar 
walk  upon  the  official  grade  by  permission  of 
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the  council,  and  this  walk  was  In  a  condition 
satisfactory  to  the  street  superintendent  at 
the  time  the  sidewalk  on  the  opposite  side  of 
the  street  was  ordered.  The  above  quoted 
provisions  of  subdivision  10  had  been  literal- 
ly complied  with.  The  order  in  question  pro- 
vided in  terms  that  a  walk  should  be  con- 
structed "along  the  south  side  of  Clover 
street"  for  the  specified  distance  "excepting 
such  portions  of  said  street  as  are  required 
to  be  kept  in  order  by  any  person  or  com- 
pany having  railroad  tracks  thereon,  and  al- 
so excepting  such  portions  thereof  where  con- 
crete cement  sidewalks  have  already  been 
constructed  and  accepted." 

It  may  be  admitted  that  the  terms  of  the 
exception  quoted,  If  construed  without  refer- 
ence to  the  statute,  would  not  cover  the  lot 
of  Balfour  upon  the  north  side  of  the  street, 
since  the  order  itself  was  for  a  walk  upon 
the  south  side  only,  and  an  exception  of 
"portions"  of  that  side  would  not  exempt  a 
lot  on  the  north  side.  But  the  purpose  of 
the  exception  in  the  order  must  have  been 
to  comply  with  the  provisions  of  the  statute 
on  the  subject,  and  It  should  be  given 'that 
effect,  if  reasonably  possible.  And  even  If 
the  exception  does  not,  under  any  possible 
construction,  Include  the  plaintiff's  lot,  the 
law  would  nevertheless  control,  and  If  the 
facts  are  such  as  to  bring  the  lot  within  the 
exemption  of  the  statute,  it  would  not  be  lia- 
ble for  any  part  of  the  cost  of  the  walk,  al- 
though not  expressly  excluded  by  the  terms 
of  the  order. 

Balfour  had  complied  with  the  provisions 
of  subdivisions  10  and  11,  and  was  entitled 
to  exemption  thereunder,  unless  those  provi- 
sions, so  far  as  sidewalks  are  concerned,  are 
Intended  to  apply  only  in  cases  where  the 
walk  subsequently  oi^dered  is  upon  the  same 
side  of  the  street  as  that  upon  which  the 
walk  is  already.  In  part,  laid.  But  In  view 
of  the  other  provisions  of  the  act,  this 
could  not  possibly  have  been  intended.  At 
all  events.  If  It  was  so  intended,  the  ^ect 
would  be  that  the  law,  as  to  such  cases, 
would  not  be  uniform  In  its  operation,  would 
work  unequally,  unfairly  and  unjustly,  and 
it  would  therefore  be  unconstltntlonaL  An 
intent  to  make  an  unconstitutional  law  is 
not  to  be  imputed  to  the  Legislature  unless 
no  other  interpretation  Is  reasonably  pos- 
sible. If  the  statute  means  this,  then  Bal- 
four, and  every  person  similarly  situated, 
after  having  paid  the  whole  cost  of  a  walk 
In  front  of  his  lot  on  the  side  it  abuts,  will 
be  compelled  to  pay  one-half  of  the  walk 
ordered  to  be  laid  on  the  opposite  side  of  the 
street  in  front  of  the  opposite  lot,  while  the 
owner  of  the  opposite  lot  wlU  be  obliged  to 
pay  only  one-half  of  the  cost  of  the  walk  on 
which  his  lot  abuts  and  nothing  for  the  op- 
posite walk,  or  If  we  concede  that  such  own- 
er of  the  opposite  lot  might  be  assessed  for 
one-half  of  the  cost  of  a  walk  to  complete 
the  Improvement  on  Balfour's  side,  whenever 
such  completion  Is  ordered,  stlU  be  would 


pay  only  one-half  thereof,  and  the  sum  of 
his  payments  would  only  equal  the  cost  of 
one  walk  for  the  length  of  his  frontage, 
whereas  Balfour,  If  he  is  not  now  exempt, 
will  have  to  pay  one  and  a  half  times  the 
cost  of  a  walk  of  that  length.  In  other 
words,  when  the  sidewalk  is  laid  on  both' 
sides  of  the  street,  the  man  who  has  laid  it 
in  front  of  his  own  lot,  at  his  own  expense, 
before  any  proceedings  are  begun,  will  hare 
paid  three-fourths  of  the  total  cost  of  tils 
frontage,  while  bis  neighbor  opposite  will 
have  paid  only  one-fourth.  A  law  which 
would  cause  this  result  would  not  operate 
uniformly  on  persons  similarly  situated  with 
respect  to  It,  and  to  that  extent  U  would  be 
invalid. 

It  Is  not  necessary,  however,  to  give  it  a 
construction  which  would  have  this  effect. 
Of  course.  If  we  should  hold  that,  under  the 
first  sutHll vision  above  quoted,  where  a  stde- 
wajk  Is  ordered  on  only  one  side  of  a  street, 
the  whole  cost  thereof  is  to  be  assessed 
against  the  lots  on  that  side  only,  the  ques- 
tion here  presented  could  not  arise.  The 
former  decision  in  this  case,  being  the  "law 
of  &ie  case"  to  the  extent  that  both  sides 
may  be  assessed,  where  no  walk  Is  already 
laid  on  the  opposite  side,  we  are  bound  to  ac- 
cept that  rule,  so  far  as  the  present  decision 
Is  concerned.  But  If  we  concede,  as  we  must 
under  that  decision,  that  In  the  case  of  a 
sidewalk  on  one  side  only  of  a  street,  the  lots 
on  the  opposite  side  are  to  be  considered  as 
"fronting  thereon"  and  consequently  are  to 
be  assessed  therefor  according  to  such  front- 
age, under  the  provisions  of  subdivision  1, 
then  we  must  carry  this  meaning  Into  the 
other  portions  of  the  section  relating  to  the 
same  subject.  In  this  view,  a  lot  fronting 
on  either  side  Is  to  be  considered  as  front- 
ing upon  the  whole  street  and  assessable  for 
a  sidewalk  upon  the  opposite  side,  equally 
with  those  on  the  side  where  it  is  laid.  The 
necessary  consequence  Is  that  where,  in  the 
part  of  subdivision  10  above  quoted,  the 
statute  speaks  of  an  owner  of  land  "fronting 
on  any  street,"  who  shall  do  any  work 
(which  Includes  a  sidewalk)  "In  front  of  any 
block,"  and  then  refers  to  similar  work  aft- 
erwards ordered  "In  front  of  the  same  block,*' 
It  must  be  understood  to  Include  a  sidewalk 
subsequently  ordered  on  the  side  opposite  to 
the  lot  of  such  owner,  as  well  as  one  on  the 
same  side.  Likewise,  In  subdivision  11  the 
provision  that  the  lots  "fronting  upon  said 
excepted  work  already  done  shall  not  be  In- 
cluded In  the  frontage  assessment,  for  th» 
work"  subsequently  ordered,  mnst,  in  the 
case  of  a  sidewalk,  mean  a  lot  on  the  side 
opposite  to  the  side  on  which  the  walk  is 
ordered,  as  well  as  a  lot  on  the  same  side. 
If  the  lots  across  the  street  from  a  sidewalk 
ordered  are  to  be  considered  as  "fronting 
thereon" — that  is,  on  that  work,  for  the  pur- 
poses of  assessment  for  the  cost  thereof — 
then,  under  subdivisions  10  and  11,  such  side- 
walk ordered   must   be   considered  as   'In 
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front  of  the  same  block,"  and  the  work  al- 
ready done  by  the  owner  on  the  opposite 
side,  must  also  be  deemed  to  be  work  "lu 
front"  of  the  block  on  which  the  work  is  or- 
dered, for  the  purpose  of  the  exemption 
provided  by  the  laat-mentloned  subdivisions. 
In  contemplation  of  the  statute  the  sidewalks 
on  both  sides  of  a  street  comprise  the  entire 
work  of  tliat  class  upon  that  street,  and  one 
who  has  properly  performed  at  bis  own  ex- 
pense any  part  of  such  entire  improvement 
is  to  be  given  credit  for  that  much  of  the 
entire  work  by  the  exemption.  Thus  con- 
strued, the  statute  does  not  authorize  any 
assessment  upon  Balfour's  lot  for  the  side- 
walk ordered  and  laid  on  the  side  across  the 
street  opposite  thereto,  in  front  of  which  he 
had  already  laid  a  walk.  We  think  it  should 
receive  the  construction  above  stated,  and 
that  no  other  would  be  reasonable  or  consti- 
tutional. 

Possibly  the  same  result  would  be  brought 
about  by  subdivision  8  if  It  Is  applicable  to 
the  case.  In  this  case  the  sidewalk  ordered 
extended  over  several  blocks,  while  the  side- 
walk previously  laid  by  Balfour  on  the  side 
opposite  thereto  was  for  less  than  one  block. 
San  Diego  Inv.  Co.  v.  Shaw,  129  Cal.  275,  61 
Pac.  1083,  Involved  the  work  of  grading  a 
street  to  the  official  grade,  on  the  east  side 
of  the  center  line  thereof,  for  a  distance  of 
17  blocks.  The  whole  cost  was  assessed  ex- 
clusively upon  the  lots  fronting  on  the  east 
side.  The  defendant  owned  one  lot  on  that 
side.  It  did  not  appear  that  the  grading  on 
the  west  side  bad  been  already  done.  The 
court  said,  "The  work  was  not  done  on  one 
block  or  less,  opposite  work  of  the  same  class 
already  done,"  and  for  that  reason  subdivi- 
sion 8  was  held  not  applicable,  whether  be- 
cause the  work  ordered  was  for  more  than 
one  block,  or  because  no  work  had  been  Al- 
ready done  on  the  opposite  side,  is  not  made 
clear,  but  from  the  language  of  the  subdi- 
vision It  must  have  been  for  the  latter  rea- 
son. The  exemption  of  this  subdivision,  by 
Its  terms,  applies  to  a  lot  on  one  side  of  a 
street  in  front  of  which  a  particular  class  of 
work  Is  already  done,  "for  one  block  or  less," 
where  further  work  of  that  class  on  the  op- 
posite side  thereto  is  afterward  ordered  to 
be  done,  although  the  "further  work"  may 
extend  to  more  t])an  one  block,  and  so  far 
it  undoubtedly  includes  the  case  of  Balfour. 
The  additional  condition  la  Imposed,  how- 
ever, that  such  "further  work"  must  be  "or- 
dered to  be  done  to  complete  the  unimprov- 
ed portion  of  said  street."  As  the  sidewalk 
here  ordered  was  tor  one  side  only,  and  that 
the  side  opposite  to  Balfour's  lot,  ft  would 
not,  of  Itself,  entirely  complete  the  side- 
walking  of  the  street  for  the  entire  length 
of  the  work  ordered,  bnt  only  one  side  there- 
of. But  that  is  not  what  is  meant  by  this 
subdivision,  as  applied  to  sidewalks.  If  It 
were,  it  would  not  apply  to  sidewalks  at  all, 
except  where  the  "further  work"  ordered  ex- 
tnoded   only   the  same  distance  along   the 


street  as  tiie  work  already  done  opposite,  or 
where  it  included  both  sides  for  the  same 
block,  at  least  We  cannot  suppose  that 
this  limited  application  was  the  one  intend- 
ed. It  ^ould  be  an  extremely  rare  occur- 
rence, and  the  protection  of  the  exemption 
could  be  easily  evaded  in  most  instances  by 
extending  the  further  Work  to  a  greater  dis- 
tance and  improving  each  side  by  separate 
proceedings.  Nor  Is  there  any  necessity  for 
giving  it  this  effect  The  words  "to  com- 
plete the  unimproved  portion  of  said  street" 
may  reasonably  be  held  to  refer  to  that  sec- 
tion of  the  street  in  front  of  the  work  al- 
ready done.  If  the  Work  ordered  has  the 
effect,  in  connection  with  that  already  done, 
to  complete  the  whole  street  for  that  section 
thereof,  so  far  as  that  class  of  work  is  con- 
cerned, then  the  case  comes  within  the  pro- 
tection of  the  statute,  and  the  lot  in  front 
of  which  the  work  is  already  done  Is  ex- 
empt. In  such  case  the  assessment  upon  the 
lots  fronting  upon  that  Action  must  be  upon 
those  fronting  directly  upon  the  work  order- 
ed; that  is,  upon  the  same  side  of  such 
section.  In  this  way  the  exemption  will  ap- 
ply to  all  cases,  and  only  in  this  way  can ' 
substantial  Justice  always  be  done,  under 
this  subdivision. 

For  these  reasons,  we  conclude  that  Bal- 
four's lot,  upon  the  facts  found,  was  not  lia- 
ble for  any  part  of  the  cost  of  the  work  or- 
dered to  be  constructed  and  that  the  assess- 
ment thereof  was  unauthorized  and  invalid. 
As  this  win  require  a  reversal  of  the  judg- 
ment. It  is  unnecessary  to  consider  the  clause 
therein  declaring  blm  personally  liable  for 
the  costs  of  the  former  appeal. 

The  Judgment  Is  reversed. 

I  concur:   ANGEIXOTTI,  J. 

I  concur  in  the  Judgment:     SLOSS,  J. 


(163  Oal.  720) 

MILLSAP  V.  WILBUR.     (Sac.  1,783.) 
(Supreme  Court  of  California.    Dec.  2,  1910.) 

Department  1.  Appeal  from  Superior  Court, 
Yolo  County:    N.  A.  Hawkins,  Judge. 

Action  by  Wirt  Millsap  against  W.  P.  Wilbur. 
From  a  judgment  in  favor  of  defendant,  plaintiff 
appeals.    Affirmed. 

E.  B.  Mering,  for  appellant  Hudson  Grants 
for  respondent. 

SHAW,  J.  This  Is  an  appeal  by  the  plaintiff 
from  a  judgment  refusing  to-  allow  him  a  lien 
upon  the  lot  of  the  defendant  under  a  street 
assessment. 

The  proceeding  In  which  the  assessment  was 
levied  was  the  same  as  that  considered  in  the 
case  of  Millsap  v.  Balfour  (Sac.  1,797,  decided 
simultaneously  herewith)  .112  Pac.  450.  The 
findings  in  this  case  show  that  the  improvement 
ordered  consisted  of  the  construction  of  a  con- 
crete cement  sidewalk  along  the  south  side  of 
Clover  street  from  Wescott  street  to  Walnut 
street  in  the  city  of  Woodland,  crossing  First 
Second,  Third,  Fourth  and  College  streets,  and 
that  the  defendant  Wilbur  owned  a  lot  on  the 
north  side  of  said  street  between  Second  and 
Third  streets.    It  further  showed  that  prior  to 
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the  passage  ot  the  resolation  of  intention  to 
inake  this  improvement  the  city  had  given  no- 
tice to  the  proi)erty  owners  along  the  line  of 
the  street  on  each  side  thereof,  that  it  intended 
to  proceed  to  cause  sidewalks  to  be  constructed 
thereon,  and  gave  them  until  October  1,  1905, 
within  which  to  do  the  work  in  accordance  with 
the  directions  of  the  city  officials,  and  that  in 
pursuance  of  this  notice  and  order  the  defend- 
ant Wilbur  and  the  other  owners  of  the  lots 
fronting  on  said  street  between  First  street  and 
Third  street  had  caused  such  sidewalks  to  be 
constructed  on  both  sides  of  said  street  for  the 
entire  length  of  the  said  blocks.  The  assess- 
ment in  question  was  levied  upon  all  the  lots 
frontine  on  said  street  between  Walnut  street 
and  M  escott  street,  excepting  those  on  the 
aouth  side  of  the  two  blocks  aforesaid  upon 
which  sidewalks  had  been  already  constructed, 
but  including  those  on  the  north  side  thereof. 
The  rate  of  assessment  was  $.2611  per  front 
foot,  and  the  portion  assessed  upon  the  lot  of 
Wilbur  was  $48.64.  The  court  below  concluded 
that  the  lots  upon  the  north  side  of  these  two 
blocks  could  not  be  assessed  for  this  improve- 
ment, and  denied  the  plaintiff  any  relief. 

These  facts  bring  the  case  within  the  prin- 
ciple laid  down  in  the  decision  ot  Millsap  t. 
Balfour  above  mentioned. 

Upon  the  authority  of  that  decision  the  judg- 
ment is  affirmed. 

I   concur:     ANGELLOXXI,   3. 

I  concur  in  the  judgment:    SLOSS,  J. 


(US  Cal.  567) 

ALASKA  SALMON  CO.  v.  STANDARD  BOX 

CO.    (S.  F.  5308.) 

(Supreme  Court  of  California.    Nov.  18,  1910. 

On  Rehearing  in  Bank,  Dec  17,  1010.) 

.1.  Frauds,   Statute  op  (|  146*)— Pleading 

OoNTBACT  Within  Statute. 

The  complaint  in  an  action  on  a  contract 
need  not  allege  it  was  in  writing,  as  required  by 
the  statute  of  frauds ;  but  that  it  was  is  to  be 
presumed,  and  defendant  relying  on  the  statute 
agaiAst  the  complaint  must  plead  it 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §S  352-^54;  Dec.  Dig.  | 
14&*] 

2.  OORPOBATIONB  (|  519*)— ACTIONS— COMPLI- 
ANCE    WITH     litCBNSB      LAW  —  BUBDBN     OF 

Pboof. 

That  t>laintifF,  admitted  by  the  answer  to  be 
a  corporation  and  engaged  in  business  as  such, 
lias  failed  to  comply  with  the  corporation  li- 
cense law,  and  so  is  not  entitled  to  maintain  the 
action,  is  matter  of  affirmative  defense. 

[Ea.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §  2093;  Dec  Dig.  {  519.*] 

&  Sales  (§  99*)— Termination  of  Contract 
— Delivery  in  Installments — Failure  to 
Pay  for  Installment  on  Delivery. 

Though  a  contract  to  manufacture  and' de- 
liver boxes  in  installments  contemplates  pay- 
ment for  each  installment  as  delivered,  mere 
failure  to  pay  for  an  installment  when  deliv- 
ered is  not  a  violation  of  the  contract,  which 
avoids  It,  refusal  to  pay  for  them  being  justi- 
fied by  an  insufficient  number  being  delivered, 
those  delivered  being  of  inferior  quality,  and 
there  being  then  insufficient  time  to  count  and 
inspect  them. 

(EH.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  204 ;    Dec.  Dig.  (  99.»] 

4.  Sales  (§  108*)— Termination  of  Oontract 
—Acts  Constituting  Rescission. 

Defendant  contracted  to  manufacture  and 
deliver  to  plaintiff  100.000  boxes  in   which-  to 


pack  canned  salmon,  50,000  to  be  delivered  in 
the  first  week  of  April  of  a  certain  year,  shortly 
after  which,  as  it  was  understood,  plaintiCTs 
vessel  would  take  them  to  its  canning  factory  in 
Alaska ;  the  other  50,000  to  be  delivered  at  the 
same  time  the  next  year,  each  delivery  to  be 
paid  for  as  made.  Defendant  delivered  less  than 
oO.OOO  boxes  in  time  to  be  taken  on  the  vessel, 
and  those  delivered,  as  noted  by  plaintiff,  and 
made  known  to  defendant,  during  delivery,  were 
not  up  to  quality.  Held  that,  as  it  would  have 
been  difficult,  if  not  impossible,  to  replace  them 
if  any  were  rejected,  and  the  time  for  inspec- 
tion_  being  short,  and  it  being  plaintiff's  duty  to 
minimize  the  damages,  it  was  justified  in  taking 
on  board  those  furnished,  and  refusing  to  pay 
till  the  damages  were  determined,  so  that  the 
contract  was  not  avoided  thereby;  and  there 
having  been  an  adjustment  of  the  difference  by 
arbitration,  and  a  payment  of  the  award,  and 
defendant  not  having  treated  the  contract  as  ab- 
rogated, till  plaintiff  demanded  delivery  of  the 
remaining  boxes  for  the  following  year,  plain- 
tiff could  recover  for  failure  to  deliver  them. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  277 ;  Dec  Dig.  §  10&*] 

5.  Sales  (|  417*)— Action  by  Bute*— Fail- 
ure TO  Deliveb  Goods— Proof  of  Plain- 
tiff's Ability  to  Perform. 

Plaintiff,  suing  for  breach  of  defendant's 
contract  to  manufacture  boxes  and  deliver  them 
to  it,  su91ciently  proves  that  it  was  ready,  able, 
and  willing  to  perform,  where  its  insolvency  is 
not  charged,  and  the  defense  is  not  based  on  its 
inability  by  the  fact  that  defendant's  refusal  to 
furnish  the  boxes  involved  no  question  of  plaii)- 
tifTs  ability,  but  arose  simply  from  defendant's 
demand  that  new  terms,  conditions,  and  price  be 
fixed,  the  price  of  such  boxes  having  risen. 

[E3d.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  1173 ;   Dec.  Dig.  i  417.*] 

6.  Sales  (f  418*)— Action  by  Buyer— Fail- 
ure TO  Deliver  Goods— Damages. 

Notwithstanding  Civ.  Code,  §  3354,  provid- 
ing that  in  estimating  damages,  the  value  of 
f>roperty  to  a  buyer,  deprived  of  its  possession, 
8  the  price  at  which  he  might  have. bought  an 
equivalent  in  the  market  nearest  to  the  place 
where  the  property  ought  to  have  been  put  in 
his  possession,  a  purchaser  can  recover  of  a 
seHer,  who  refuses  to  deliver,  the  difference  be- 
tween the  contract  price  and  what  is  thereafter 
paid  for  a  like  article  in  a  distant  market,  the 
amount  paid  being  less  than  the  price  at  any 
market  nearer  the  place  at  which  the  seller  was 
to  deliver. 

[Ed.  Note. — For  other  cases,  see  Sales.  Cent 
Dig.  §§  1174-1201 :  Dec.  Dig.  S  418.*] 

7.  Trial  (8  252*)- Instructions— Applioa- 
BiLiTY  to  Evidence. 

Refusal  of  an  instruction  as  to  a  state  of 
facts  different  from  that  shown  by  the  evidence 
is  proper. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  I  506 ;   Dec.  Dig.  {  252.*] 

On  Rehearing. 

&  Sales  (§  411*)— Remedy  of  Buyer— Breach 
OF  Contkact—Oonsideration— Pleading. 
Where  the  complaint  in  an  action  for 
breach  of  defendant's  contract  to  manufacture 
and  deliver  boxes  alleges  that  plaintiff  was  to 
pay  for  the  boxes  "the  price  called  tor  by  the 
contract,"  there  is  not  an  absence  of  allegation 
of  consideration,  but,  at  worst,  a  defective  alle- 
gation thereof,  to  which  a  special  demurrer 
should  be  addressed;  and  it  is  good  in  the  ab- 
sence of  demurrer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1161 ;    Dec  Dig.  {  411.*1 
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9.  GoBPOBATioNS  (i  519*)— Payment  or  Li- 
cense Tax— Plkadijjg — Negative  Au^eoa- 
noN — Burden  of  Pboof. 

Under  Code  Civ.  Proc.  {  1808.  requiring 
proof  in  support  of  a  oegatire  allegation,  when 
such  allegation  is  an  essential  part  of  the  state- 
ment of  the  right  or  title  on  which  the  cause 
of  action  or  defense  is  founded,  defendant,  for 
special  defense  having  pleaded  nonpayment  by 
plaintiff  of  the  corporation  license  tax,  has  the 
bnrden  of  proof. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  I  2093;    Dec  Dig.  |  519.*] 

10.  cobporations  (§  502*)  —  forfeiture  of 
Franchise  —  Destruction  of  Existence  — 
konpatment  of  license  tax. 

There  is  not  a  forfeiture  resulting  in  the 
destruction  of  a  corporation's  existence  from 
its  mere  failure  to  pay  the  corporation  license 
tax;  but  coupled  therewith  must  be  the  per- 
formance by  the  Secretary  of  the  State  and  the 
Governor  of  the  acts  of  proclaiming  the  forfei- 
ture required  to  be  performed  by  them. 

[M.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2373,  2398;   Dec.  Dig.  f  592.*] 

Dqwrtment  2.  Appeal  from  Superior 
Goart,  City  and  County  of  San  Francisco; 
John  Hnnt,  Judge. 

Action  by  the  Alaska  Salmon  Company 
against  the  Standard  Box  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

P.  L.  Benjamin,  for  appellant  Cblckerlng 
&  Gregory,  for  respondent 

HENSHAW,  J.  The  action  was  for  dam- 
ages for  breach  of  contract.  The  case  was 
tried  before  a  Jury,  whose  verdict  was  given 
for  plaintiff.  From  the  Judgment  which  fol- 
lowed and  from  the  order  of  the  court  deny- 
ing defendant's  motion  for  a  new  trial,  It  ap- 
peals. 

The  complaint  charged  that  In  October, 
1905,  plaintiff  and  defendant  entered  Into  a 
contract  whereby  defendant  agreed  to  manu- 
facture for  plaintiff  100,000  wooden  boxes, 
to  be  delivered  during  the  canning  seasons 
of  1906  and  1907  as  called  for  by  plaintiff 
for  its  use  in  the  business  of  manufacturing 
and  selling  canned  salmon.  Defendant  sup- 
plied plaintiff  for  the  canning  season  of 
1906  with  44,000  boxes,  and  plaintiff  prior 
to  the  commencement  of  the  canning  season 
of  1907  demanded  of  defendant  that  it  fur- 
nish the  remaining  boxes,  to  wit,  56,000,  for 
use  during  the  canning  season  of  1907.  It  Is 
alleged  that  plaintiff  has  always  been  ready 
and  willing  to  receive  the  said  50,000  boxes, 
and  to  pay  for  them  at  the  price  called  for 
by  said  contract  and  in  accordance  with  the 
terms  thereof,  but  that  defendant  has  re- 
fused to  deliver  the  boxes,  whereby  plaintiff 
has  been  damaged  In  the  sum  of  $3,920.  The 
answer  was  by  general  denial,  and  for  a 
special  defense  It  is  alleged  "that  the  plain- 
tiff is  and  for  more  than  three  years  last 
past  has  been  a  corporation,  organized,  ex- 
isting, and  doing  business  nnder  and  by 
virtue  of  the  laws  of  the  state  of  California" ; 


that  plaintiff  has  at  all  times  since  its  in- 
corporation whoUy  failed  to  comply  with  the 
provisions  of  the  act  Imposing  a  License  tax 
upon  corporations,  and  has  wholly  failed  to 
pay  the  license  or  any  of  the  licenses  requir- 
ed by  this  act  The  jury's  verdict  wiis  for 
$3,640.30. 

1.  It  Is  asserted  that  the  complaint  wholly 
falls  to  state  a  cause  of  action  because  it 
does  not  allege  that  the  contract  of  October 
wag  In  writing.  The  law  will  presume  the 
contract  to  be  valid  and  not  Invalid,  and 
thus,  where  required  by  the  statute  of  frauds, 
will  presume  It  to  be  evidenced  by  writing. 
Nunea  v.  Morgan,  77  Cal.  427,  19  Pac.  753; 
Bradford  Investment  Co.  v.  Joost,  117  Cal. 
204,  48  Pac.  1083.  If  the  defendant  relies 
upon  the  statute  of  frauds  against  such  a 
complaint  he  must  plead  It  Broder  v.  Conk- 
Un,  77  Cal.  330.  19  Pac.  513.  Moreover,  the 
execntlon  of  the  contract  was  not  denied  and 
In  the  answer  the  written  agreement  Is  ex- 
pressly  set  out  In  a  counterclaim  for  dam- 
ages ;  and,  finally,  the  contract  was.  In  fact 
In  writing,  and  was  proved  and  legally  evi- 
denced by  an  Interchange  of  business  let- 
ters between  the  two  corporations. 

2.  It  Is  argued  that,  because  plaintiff  did 
not  affirmatively  show  the  payment  by  It  of 
the  license  tax  required,  It  cannot  be  per- 
mitted to  maintain  this  action.  It  will  be  re- 
membered that  the  defense  pleaded  such  non- 
payment by  plaintiff,  but  no  evidence  was 
introduced  In  support  of  the  plea.  The  an- 
swer Itself  avers  that  the  plaintiff  Is  a  cor- 
poration and  Is  engaged  In  business  as  a 
corporation.  This  Is  an  admission  of  the 
plaintiffs  corporate  capacity  to  sue,  and  Is 
a  waiver  of  the  proof  contemplated  by  sec- 
tion 297  of  the  Civil  Code  to  the  effect  that 
a  certified  copy  of  the  articles  of  Incorpora- 
tion "must  be  received  in  all  the  courts  of 
this  state  and  in  other  places  as  prima  facie 
evidence  of  the  facts  therein  stated."  The 
corporate  existence  and  general  capacity  of 
the  plaintiff  thus  being  established  by  the 
admission  of  the  pleadings.  It  was  matter  of 
affirmative  defense  for  the  box  company  to 
have  shown  the  extraneous  fact  that  plain- 
tiff had  failed  to  comply  with  the  coriiora- 
tlon  license  tax  law,  and  therefore  should 
not  be  permitted  to  proceed  further.  The 
burden  of  proving  a  negative  thus  being  cast 
upon  the  defendant  only  slight  evidence 
would  be  required.  But,  as  has  been  said, 
defendant  never  undertook  to  furnish  any 
evidence  at  all,  and  here  rests  merely  upon 
the  proposition  that  every  corporation  must 
Itself  affirmatively  show  a  compliance  with 
the  corporation  license  tax  act  before  being 
permitted  to  prosecute  an  action.  This  view 
of  the  law,  for  the  reasons  given,  cannot  be 
upheld. 

3.  To  the  better  understanding  of  the  other 
propositions  advanced  by  appellant,  compre- 


•For  atber  cases  see  same  topic  and  section  NUHBSR  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Ind«zea 
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henslon  of  the  facts  becomes  necessary. 
Plaintiff  Is  engaged  in  the  business  of  can- 
ning salmon  in  distant  Alaska.  It  sends  its 
ships  equipped  with  the  necessary  supplies 
to  its  canneries.  Its  success  for  any  year  is 
absolutely  dependent  upon  its  ability  to  have 
Its  men  and  supplies  at  its  canneries  in  time 
to  handle  the  salmon  run.  It  was  important, 
therefore,  that  its  supplies  should  be  on 
board  the  ship,  and  the  ship  started  for  the 
Arctic  as  early  as  practicable.  As  part  of 
Its  supplies  it  required  for  the  years  1906  and 
1907  each  50,000  wooden  boxes  In  which  were 
to  be  packed  the  tins  of  salmon.  These  box- 
es the  defendant  undertook  to  furnish,  "50,- 
000  to  be  delivered  f.  o.  b.  ship  at  wharf  in 
San  Francisco  during  the  first  week  of  April, 
1906,"  and  50,000  to  be  delivered  at  the  same 
time  in  1907.  "Boxes  to  be  of  standard  size 
and  quality,  guaranteed  to  be  perfectly  dry. 
The  price  of  shook  lO^c.  each;  cases  nailed 
up  12V^  each,  all  cash  less  2  per  cent"  In 
fact,  defendant  did  not  deliver  all  of  the  first 
lot  of  50,000  boxes,  and  complaint  was  made 
by  plaintlS  to  defendant  both  of  the  short- 
age and  of  the  quality  of  the  boxes  which  it 
actually  delivered,  in  that  they  were  wet 
and  not  dry.  The  effect  of  the  wet  boxes 
would  be  to  rust  the  tin  cans  of  salmon  and 
so  Impair  the  value  of  the  pack.  The  ship 
started  north  on  April  12th  and  demand  for 
payment  was  made  by  defendant  upon  plain- 
tiff for  the  boxes  already  delivered.  The 
earthquake  and  fire  with  the  consequent  con- 
fusion and  disturbance  of  all  business  oc- 
curred on  April  18th.  Plaintiff  Insisted  that 
the  payment  should  be  made  only  after  ad- 
justment because  of  the  inferior  quality  of 
the  boxes,  and  the  failure  to  furnish  the  full 
60,000  contracted  for.  Finally  an  agreement 
was  reached,  evidenced  by  a  writing  signed 
by  the  Standard  Box  Company,  to  the  effect 
that  upon  the  payment  of  |3,000  by  plaintiff 
the  box  company  would  leave  a  balance  which 
It  claimed  to  be  due  of  $1,175.57  in  the 
hands  of  plaintiff  "until  such  time  that  the 
ship  Big  Bonanza  arrives  from  the  north 
at  about  September  next,  when  you  can  as- 
certain damage  sustained,  if  any,  on  account 
of  delivery  not  being  in  accordance  with  con- 
tract dated  October  26,  1905.  Also  on  ac- 
count of  quality  which  you  claim  to  be  below 
standard,  and  we  hereby  appoint  James 
Madison  the  sole  arbitrator  in  this  matter, 
and  his  decision  to  be  final  and  binding  up- 
on this  company."  The'  plaintiff  then  paid 
the  13,000  and  James  Madison,  upon  his  re- 
turn, declared  that  there  was  $754.40  still 
due  to  defendant,  the  remainder  being  de- 
ducted for  damages.  Upon  October  6,  1906, 
defendant  was  paid  this  $754.40  in  full  satis- 
faction of  its  claim,  and  defendant  receipted 
without  protest,  never  Intimated  its  dissatis- 
faction with  the  settlement  or  its  desire  to 
terminate  the  contract.  Subsequently,  on 
February  19,  1907,  plaintiff  made  demand 
for  the  56,000  boxes  for  the  year  1907  to  be 


delivered  during  the  first  week  in  April  in 
accordance  with  the  contract  Then,  for  the 
first  time,  on  February  20th  the  box  company 
replied:   "As  to  cutting  your  order  for  56,- 

000  cases,  we  would  say  that  if  we  can  agree 
upon  new  terms  and  conditions  and  prices 
we  are  willing  to  fill  same,  as  we  consider 
your  treatment  of  us  an  abrogation  of  your 
contract,  in  withholding  our  money  for  such 
a  long  time."  Upon  this  refusal  plaintiff 
bought  boxes  from  a  northern  box  factory  in 
Astoria,  Or.,  and  lays  damages  for  the  dif- 
ference between  the  defendant's  contract 
price  and  the  price  which  It  was  thus  com- 
pelled to  pay. 

It  was  not  error  for  the  court  to  refuse  to 
instruct  the  Jury  as  requested  by  defendant 
to  the  following  effect:  "As  a  matter  of 
law,  the  contract  in  this  case  required  pay- 
ment to  be  made  by  plaintiff  for  each  lot  of 
boxes  delivered,  as  the  same  should  be  de- 
livered, or,  at  the  very  latest  upon  the  col- 
lection day  following  each  lot  of  deliveries, 
and  it  was  the  duty  of  the  plaintiff  to  pay 
the  defendant  at  the  very  latest  on  April  13, 
1906,  if  that  was  a  collection  day,  the  amount 
due  for  all  boxes  delivered  by  collection  day ; 

1  mean,  of  course,  collection  day  as  known 
to  the  business  world  generally  in  San  Fran- 
cisco." Such  instruction  would  have  made 
it  mandatory  for  the  Jury  to  find  that  the 
failure  or  refusal  of  plaintiff  to  pay  for  all 
the  delivered  boxes  on  April  13th  was  a  vio- 
lation of  the  contract  notwithstanding  the 
fact  that  the  refusal  to  pay  might  have  been 
fully  and  completely  justified  by  a  delivery 
of  an  insufllclent  and  Inferior  quantity  with- 
out opportunity  for  counting  and  inspection. 
There  is  no  question  but  that  this  contract 
contemplated  a  cash  payment  It  is  equally 
true  that  it  contemplated  delivery  in  the  first 
week  in  April,  a  delivery  which  defendant 
did  not  make.  The  defendant  was  aware 
that  the  boxes  were  to  go  north  on  ship- 
board under  the  circumstances  noted.  The 
general  line  of  cases  to  the  effect  that  it  is 
the  duty  of  plaintiff  to  inspect  goods  when 
delivered  and  reject  them  if  not  up  to  specif- 
ication, and  that  the  plaintiff  cannot  accept 
goods  in  part  and  reject  them  In  part  and 
that  having  kept  the  goods  It  is  too  late  for 
plaintiff  to  contend  that  they  did  not  con- 
form to  the  contract  are  none  of  them  ap- 
posite. Kach  case  must  be  governed  by  its 
conditions  and  facts.  A  plaintiff,  where  a 
defendant  has  violated  his  contract  is  charg- 
ed with  the  general  duty  of  doing  every  rea- 
sonable thing  to  minimize  his  own  loss  and 
thus  reduce  the  damages  for  which  defend- 
ant has  become  liable  by  bis  breach.  The 
time  for  examination  was  extremely  short 
Whatever  goods  were  rejected  as  not  up  to 
quality  Involved  in  their  rejection  trouble 
and  diSiculty,  if  not  absolute  inabili^,  for 
their  replacement  Plaintiff  was,  therefore, 
justified  in  doing  as  it  did,  namely,  taking 
on  board  the  boxes  furnished,  even  thoxigb 
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deficient  In  nmnber  and  not  up  to  standard 
In  quality.  That  they  were  of  inferior  qual- 
ity was  noted  by  plaintiff  and  made  known 
to  defendant  during  delivery.  Under  these 
drcumstances,  the  instruction  actually  giv- 
en by  the  court  was  all  that  defendant  was 
entitled  to  ask.  It  was  as  follows:  "When 
a  contract  for  the  manufacture  and  delivery 
of  certain  goods  provides  for  the  payment  of 
the  contract  price  in  Installments  as  the 
goods  are  delivered,  it  Is  the  duty  of  the 
party  who  is  to  pay  for  the  goods  to  pay 
each  installment  as  required  by  the  contract ; 
and  if  when,  under  the  contract,  an  install- 
ment becomes  due,  the  party  who  Is  to  pay 
refuses  or  fails  to  pay  such  installment,  the 
other  party  to  the  contract  has  the  right  to 
cease  the  manufacture  and  delivery  of  the 
goods,  and  to  consider  the  contract  at  an 
end ;  and  the  other  party  to  the  contract  who 
has  so  failed  to  make  payment  of  an  install- 
ment, when  the  Same  became  due,  cannot,  un- 
der sncfa  circumstances,  complain  of  the  re- 
fusal of  the  contractor  to  proceed  further 
with  the  manufacture  and  delivery  of  .the 
goods,  and  cannot  maintain  any  action 
against  the  contractor  for  damages  because 
of  such  refusal  of  the  contractor  to  proceed 
with  the  manufacture  and  delivery  of  the 
goods." 

4.  The  contract  was  not  terminated  before 
this  action  was  brought  The  argument  here- 
in seems  to  be  based  upon  the  law  of  the 
preceding  rejected  Instruction,  that  the  fail- 
ure to  pay  ui)on  delivery  operated  to  avoid 
the  contract.  But  neither  then  nor  thereaft- 
er, until  its  letter  of  February,  1907,  did  de- 
fendant ever  treat  the  contract  as  abrogat- 
ed, annulled,  or  rescinded.  It  never  gave 
notice  of  rescission.  To  the  contrary,  it  en- 
tered into  an  arbitration  agreement  for  the 
adjustment  of  its  differences  with  the  plain- 
tiff under  the  contract.  Regardless  of  the 
question  as  to  whether  or  not  that  arbitra- 
tion agreement  was  tn  strict  legal  form,  it 
was  accepted  by  both  parties,  and  fully  ex- 
ecuted by  the  judgment  of  the  arbitrator  and 
by  the  payment  and  acceptance  of  his  award, 
without  sign  of  protest  from  either  party. 

6.  It  Is  contended  that  plaintiff  failed  to 
prove  that  it  was  ready,  able,  and  willing  to 
perform  the  contract  on  Its  part.  Such  proof 
Is,  of  course,  required.  Barron  v.  Frink,  30 
Cal.  486 ;  McGehee  v.  HUl,  4  Port.  (Ala.)  170, 
29  Am.  Dec.  277 ;  Orandy  v.  McCleese,  47  N. 
C.  142.  But  where  the  insolvency  of  plain- 
tiff Is  not  charged,  and  where  the  defense 
is  not  in  any  way  based  upon  such  Inability, 
very  slight  proof  will  fill  the  requirement 
The  complaint  alleged  that  the  plaintiff  has 
always  been  ready  and  willing  to  receive  the 
06,000  boxes  and  pay  for  them  under  the 
contract  No  question  in  the  case  arose  over 
any  previous  inability  of  the  plaintiff  to  pay. 
To  the  contrary,  it  plainly  appears  by  de- 
fendant's letter  of  February  20th  that  its 
refusal  to  furnish  the  boxes  involved  no 
question  of  pialntUTs  ability,  but  arose  sim- 


ply from  the  defendant's  demand  that  new 
terms,  conditions,  and  price  be  fixed.  The 
price  of  such  boxes  at  this  time  had  risen. 
We  hold  the  evidence  to  have  been  sufficient 

6.  The  court  Instructed'  the  jury  to  the 
following  effect:  "The  plaintiff  claims  to 
have  paid  7  cents  in  excess  of  this  contract 
price,  for  each  box  of  the  remaining  56,140, 
making  $3,920,  and,  if  you  find  that  It  did 
make  such  payment,  then  plaintiff  Is  enti- 
tled to  a  judgment  for  this  amount,  unless 
the  contract  was,  by  some  act  or  omission  of 
the  plaintiff,  rescinded  or  terminated."  It 
is  contended  that  this  instruction  does  vio- 
lence to  the  provisions  of  section  3354  of  the 
Civil  Code,  to  the  effect  that  In  estimating 
damages,  the  value  is  deemed  to  be  the  price 
at  which  one  might  have  bought  an  equiva- 
lent thing  In  the  market  nearest  to  the  place 
where  the  property  ought  to  have  been  put 
In  his  possession.  It  Is  claimed  that  a  pur- 
chase from  the  Astoria  Box  Factory  was  not 
a  purchase  in  the  nearest  place,  and  that 
the  purchase  by  plaintiff  of  the  boxes  at 
seven  cents  advance  of  the  contract  price  In 
no  way  tended  to  show  the  market  value. 
Still  further  it  is  said  that  the  boxes  for 
which  plaintiff  paid  the  advanced  price  were 
not  the  kind  and  quality  of  boxes  called  for 
by  the  contract,  but  were  better  boxes,  of 
better  material.  The  evidence  on  the  last 
point  is  that  the  boxes  "were  the  same 
boxes  called  for  by  the  contract  here,  only 
much  better  boxes  and  better  material," 
which  is  fairly  open  to  the  construction  that 
what  the  witness  meant  to  convey  was  that 
the  boxes  were  of  the  same  size  and  stand- 
ard make,  and  general  quality,  but  that  the 
boxes  which  they  received  from  the  Astoria 
factory  were  of  better  material  and  work- 
manship. It  is  In  evidence,  moreover,  that 
the  price  obtained  from  the  Astoria  Box 
Company  was  the  cheapest  price  for  which 
the  plaintiff  could  get  the  boxes  from  any 
one  anywhere.  The  bids  of  the  San  Fran- 
cisco box  companies  were  higher,  and  there- 
fore if  plaintiff  had  bought  the  boxes  in 
San  Francisco,  defendant's  damage  would 
have  been  greater.  The  provision  for  the 
purchase  of  property  in  the  market  "nearest 
to  the  place"  Is  a  provision  designed  wholly 
for  the  protection  and  benefit  of  the  vendor 
in  default.  It  Is  to  prevent  any  exorbitant 
or  extortionate  charge  being  made  against 
him  by  the  unnecessary  purchase  of  the 
goods  in  a  distant  or  foreign  market  But 
where,  as  here,  it  Is  shown  that  the  damages 
for  which  defendant  was  liable  were  decreas- 
ed, and  the  consequent  award  against  him 
lessened  by  the  purchase  in  a  northern  mar- 
ket It  will  not  be  said  that  the  purchase  was 
to  his  Injury  or  in  violation  of  the  law. 

7.  The  plaintiff  clearly  showed  that  it  had 
sustained  damage,  and  from  all  that  has 
been  said  it  is  apparent  that  the  court  was 
justified  in  refusing  an  instruction  to  the 
jury  to  the  effect  that  It  was  the  duty  of  the 
plaintiff  to  have  accepted  the  full  quantity  ^ 
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of  00,000  boxes  if  they  were  delivered  tm  the 
wharf  before  the  vessel  pat  oat  Into  the 
stream.  Mo  evidence  sostalns  the  proposi- 
tion that  the  50.000  boxes  were  in  fact  de- 
livered at  the  wharf.  Indeed,  it  appears 
that  the  delivery  of  the  final  boxes  to  com- 
plete the  50,000  was  made  after  the  ship 
bad  left  The  contract  called  for  delivery  In 
the  first  week  in  April.  Defendants  were 
engaged  In  supplying  other  ships,  the  time 
was  extended  to  the.  12th,  and  when  the  ship 
put  forth  into  the  stream  delivery  thai  was 
not  completed. 

For  these  reasons  the  Judgment  and  order 
appealed  from   are  afllrmed. 

We  concur:    LOBIGAN,  J.;    MELVIN,  J. 


In  Bank. 


On  Rebearing. 


PER  CURIAM.  1.  In  the  petition  for  a 
rehearing,  it  Is  urged  that  this  court  miscon- 
ceived the  position  of  appellant,  which  is  that 
the  complaint  did  not  state  a  cause  of  action 
in  failing  to  allege  that  the  contract  was  in 
writing,  and  in  failing  to  allege  any  consid- 
eration for  the  agreement  wtilch  it  pleads 
tliat  defendant  entered  into.  Except  for  the 
petition  for  rehearing,  it  would  have  been 
regarded  as  unnecessary  to  say  that  no  de- 
murrer was  Interposed  to  the  complaint,  ei- 
ther general  or  special,  and  that  the  com- 
plaint does  allege  that  plaintiff  has  always 
been  ready  and  willing  "to  receive  the  said 
56,000  boxes,  and  to  pay  for  them  at  the  price 
called  for  by  said  contract  and  in  accordance 
with  the  terms  thereof."  However  defective 
this  allegation  might  be  regarded  as  an  allega- 
tion of  consideration  under  the  attack  of  a  spe- 
cial demurrer,  in  the  absence  of  either  gen- 
eral or  special  demurrer,  a  cause  of  action 
Is  sufficiently  stated.  In  Moore  v.  Waddle, 
34  Cal.  .145,  discussion  was  bad  with  refer- 
ence to  a  demurrer  which  was  therein  inter- 
posed to  the  sufficiency  of  the  complaint.  It 
was  pointed  out  that  under  the  common-law 
rules  of  pleading  a  consideration  was  import- 
ed only  to  an  instrument  under  seal.  It  was 
held  that  the  contract  sued  upon  was  sealed, 
and  that  therefore  the  ground  of  demurrer 
was  not  well  taken.  The  same  is  true  of 
Acheson  v.  Western  Union  Tei.  Co.,  96  Cal. 
641,  31  Pac.  583.  There,  too,  demurrer  was 
interposed  to  the  complaint.  Here,  as  has 
been  said,  no  demurrer  was  interposed  to 
the  complaint.  There  is  an  allegation  In 
the  complaint  to  the  effect  that  plaintiff 
was  to  pay  for  the  boxes  "the  price  call- 
ed for  by  the  contract."  There  was  there- 
fore not  an  absence  of  allegation  of  consider- 
ation, but,  at  the  worst,  a  defective  allega- 
tioa  of  consideration  to  which  a  special  de- 
murrer should  have  been  but  was  not  ad- 
dressed. 

2.  Defendant  for  special  defense  pleaded 
the  nonpayment  of  the  corjwrntlon  license 
tax.    It  offered  no  word  of  evidence  in  sup- 


port of  tlUs  defense,  but  argues  upon  appeal 
tliat  because  it  tendered  this  defense  it  be- 
came incnmbent  opon  the  plaintiff  to  prove, 
upon  Its  part,  the  payment  of  the  tax.  This 
in  direct  denial  of  the  Code  declaration  to 
the  effect  that  while  evidence  need  not  be 
given  in  support  of  a  negative  allegation  gen- 
erally, it  must  be  given  "when  such  negative 
allegation  is  an  essential  part  of  the  state- 
ment of  the  right  or  title  on  which  the  cause 
of  action  or  defense  is  founded."  Code  Civ. 
Proc.  1869.  Here  was  a  defense  wholly  bas- 
ed upon  the  negative  allegation  of  nonpay- 
ment It  was  Incnmbent  upon  the  defendant 
to  support  such  a  defense  by  some  evidence, 
and,  from  the  nature  of  the  defense  snch  evi- 
dence wa.B  easily  procarable.  It  is  meaning- 
less to  dte  cases  where  the  courts  Iiave  held 
as  to  certain  negative  averments  that  proof 
is  not  necessary.  The  Code  provision  covers 
the  whole  matter.  Byers  v.  Bourret  64  Cal. 
73,  28  Pac.  61,  is  not  in  point  The  discus- 
sion there  was  not  directed  to  the  burden  of 
proof.  Issue  was  Joined  upon  the  plea  in 
abatement  that  plaintiffs  had  not  complied 
with  the  provisions  of  2466  and  2468  of  the 
Civil  Code  relating  to  partnerships,  and  the 
court  made  findings  thereon.  The  discussion 
in  this  court  was  upon  the  sufficiency  of  the 
findings  to'  support  the  Judgment  What  it 
said  as  to  the  duty  of  the  plaintiffs  "to  have 
shown  that  the  certificate  had  been  Qled  and 
published  once  a  week  for  four  successive 
weeks  before  the  commencement  of  the  ac- 
tion" had  reference  not  at  all  to  the  burden 
of  proof,  but  to  the  fact  that  by  the  evidence 
which  they  introduced  they  failed  to  estab- 
lish a  compliance  with  the  law.  As  little  in 
point  is  Sweeney  v.  Stanford,  67  Cal.  635,  8 
Pac.  444.  There,  upon  its  face,  the  complaint 
showed  that  plaintiffs  were  partners  doing 
business  under  a  designation  which  did  not 
show  the  names  of  the  partners.  This  made 
it  Incumbent  upon  the  plaintiffs  to  plead  that 
they  had  filed  a  certificate  as  required  by  sec- 
tion 2468  of  the  Civil  Code.  They  did  so 
plead.  The  allegation  as  to  the  filing  of  the 
certificate  was  denied  by  the  answer.  The 
certificate  which  was  offered  In  evidence  did 
not  comply  with  the  statute.  It  was  held 
that  since  the  complaint  showed  that  plain- 
tiffs were  doing  business  as  copartners  under 
a  designation  which  did  not  show  the  names 
of  the  persons,  the  allegation  of  compliance 
with  the  provisions  of  the  Code  was  essential 
to  the  sufficiency  of  the  complaint  and  that 
plaintiffs  could  not  recover  without  proving 
it  In  the  present  case  no  such  question  is 
involved.  The  same  is  true  of  Bank  of  Brit- 
ish North  America  v.  Alaska  Imp.  Co.,  97  Cal. 
28,  31  Pac.  726.  The  law  required  a  foreign 
bank  doing  business  in  California  to  publish 
certain  statements  as  a  prerequisite  to  their 
right  to  maintain  or  prosecute  any  action  or 
proceeding  in  any  of  the  courts  of  the  state. ' 
The  answer  averred  that  plaintiffs  bad  not 
complied  with  certain  provisions  of  that  act. 
The  court's  findings  were,  in  effect,  that  the 
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plalntiffa  had  sufficiently  compiled  with  the 
law.  Here,  again,  was  no  discussion  of  the 
burden  of  proof,  this  court  determining  mere- 
ly that  the  evidence  offered  by  plaintiff  in 
support  of  the  finding  that  it  had  complied 
with  the  law  was  Insufficient,  and  therefore 
reversed  the  judgment.  It  may  thus  be  seen 
that  not  only  are  none  of  these  cases  In  point, 
but  it  may  be  added  that  the  pleading  of  the 
special  defense  is  wholly  insufficient  to  show 
that  a  forfeiture  was  worked  by  failure  to 
pay  the  license  tax.  Manifestly,  if  a  forfeit- 
ure did  not  result,  plaintiff's  corporate  ca- 
pacity still  existed.  The  allegation  of  the  de- 
fense is  merely  that  the  plaintiff  has  "wholly 
failed  to  comply  with  the  provisions  or  any 
provisions  of  the  act  of  the  Legislature"  re- 
lating to  the  license  tax  upon  corporations, 
and  "has  wholly  failed  to  pay  the  license  or 
any  of  the  licenses  required  to  be  paid  by  the 
provisions  of  the  said  act."  But  a  casual  in- 
spection of  the  act  Itself  and  of  the  decision 
of  this  court  in  Kaiser  Land  &  Fruit  Co.  v. 
Curry,  155  Cal.  638,  103  Pac.  341,  will  dis- 
close to  the  legal  mind  that  the  forfeiture 
which  destroys  the  corporate  existence  does 
not  result  from  a  failure  to  pay  the  license 
tax,  but  results  from  a  failure  to  pay  the  li- 
cense tax,  coupled  with  the  further  fact  "that 
the  acts  required  to  be  performed  by  the  Sec- 
retary of  State  and  the  Governor  (proclaim- 
ing the  forfeiture)  shall  have  been  performed 
in  the  manner  required."  Kaiser  I.and  & 
Fmit  Co.  V.  Curry,  supra,  page  654  of  155 
Cal.,  page  347  of  103  Pac.  Without  the  per- 
formance of  such  acts,  the  forfeiture  does 
not  result,  and  the  pleading  is  wholly  insuf- 
ficient by  reason  of  its  failure  to  aver  their 
due  performance.  The  absence  of  merit  in 
this  petition  is  thus  shown.  Petitioner  seems 
to  have  nndertalceu  to  supply  this  lack  of 
merit  by  disrespectful  vehemence. 

It  is  therefore  ordered  that  the  petition 
for  rehearing  be  denied,  and  that  the  peti- 
tion Itself  be  stricken  from  the  files  of  this 
conrt 

(m  Cal.   67») 
PENNEBAKER  et  al.  v.  SAN  JOAQUIN 
LIGHT  &  POWER  OO.    (S.  F.  5,27(5.) 

(Supreme  Court  of  California.     Nov.  IS.  1910. 
On  Rehearing  in  Banic,  Dec.  17,  1010.) 

L  Electbicitt    (§    15*)  —  Injubies  —  Nkqli- 

6ENCE. 

An  electric  lighting  company  is  not  re- 
qaired  to  discontinue  all  liKht  and  power  in  a 
district  in  which  a  fire  alarm  is  given,  in  order 
to  protect  firemen  and  others  going  on  the  prem- 
ises to  fight  the  fire,  in  absence  of  special  cir- 
cumstances requiring  it  in  a  particular  case ; 
nor  is  it  negligent  for  not  having  an  employ^ 
at  the  fire  to  disconnect  its  wires. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent  Dig.  §  8 ;    Dec.  Dig.  §  15.*] 

2.  EtECTBicrrr  (J  15*)— Irjcbies  feom  Use— 
Neolioence. 

An  electric  lighting  company  was  not  neg- 
ligent, malring  it  liable  for  a  fireman's  death  by 


contact  with  its  wires  in  the  yard  of  a  burning 
building,  because  an  employe  who  was  at  the  fire, 
but  not  in  the  performance  of  any  duties,  did  not 
warn  the  firemen  of  the  danger  from  the  wires, 
especially  where  it  did  not  appear  that  such 
employ^  was  there  when  the  wires  were  charged. 
[EVJ.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  §  8;    Dec.  Dig.  i  15.«] 

3.  ELECTBICITT   (§   IS*)— IWJtJBlES— LlABILITT. 

One  using  a  street,  as  In  the  case  of  an 
electric  lighting  company  for  stringing  wires, 
is  not  an  absolute  insurer  that  the  street  shall 
be  as  safe  after  it  has  strung  its  wires  as  it 
was  before. 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Cent.  Dig.  {  6;  Dec.  Dig.  {  13.*] 

4.  Ei,ECTBICITT   (5   15*)— INJTJEIES— LlABIIJTT. 

Intestate,  a  fireman,  was  killed  while  fight- 
ing fire  by  contact  with  wires  of  defendant 
lighting  company  in  the  back  yard  of  the 
burning  premises.  It  did  not  appear  that  de- 
fendants had  any  exact  knowledge  of  the  loca- 
tion of  the  fire,  and  the  current  which  killed 
decedent  was  one  which  would  not  ordinarily 
endanger  life.  Held,  that  the  lighting  company 
was  not  negligent  so  as  to  make  it  liable  for 
decedent's  death. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  §  8;  Dec.  Dig.  §  lo.»] 

5.  NeGLIOENOE   (§  32*)— LlABIUTT   TO  LlCEN- 
SEB— F'IBEMEN. 

In  absence  of  ordinance  or  statute,  a  fire- 
man entering  a  building  is  only  a  licensee,  who 
assumes  the  risks,  and  to  whom  the  owner  of 
the  premises  owes  no  -special  duty  to  maintain 
them  in  a  safe  condition. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §|  42-44;    Dec.  Dig.  S  32.*] 

6.  Blectricitt  (I  19*)  —  Injubieb  —  Action- 
Admission  OF  Evidence. 

In  an  action  against  an  electric  lighting 
company  for  the  death  of  a  fireman  by  contact 
with  its  wires  in  the  yard  of  a  burning  building, 
claimed  to  have  been  caused  by  defendants 
negligence  in  not  cutting  off  the  power,  a  report 
by  the  city  electrician  to  the  trustees  of  the 
city,  adopted  and  filed,  showing  that  the  light 
committee  of  the  city  council  to  which  was  re- 
ferred the  matter  of  having  cut  off  cut-off 
switches  installed  to  control  currents  in  case 
of  fire,  reported  a  meeting  with  defendant's 
officers,  at  which  the  latter  stated  that  they  had 
made  arrangements  whereby  the  fire  chief  or 
city  electrician  could  telephone  to  defendant's 
substation  to  have  the  current  shut  off  in  case 
of  fire,  was  admissible,  in  connection  with  testi- 
mony that,  in  case  of  former  fires,  the  power 
had  been  shut  off  in  lighting  districts  at  the 
request  of  the  city  electrician  by  a  person  main- 
tained at  its  substations  by  defendant,  and  that 
no  such  request  was  made  on  this  occasion,  as 
bearing  on  defendant's  negligence  in  not  shut- 
ting off  the  power,  even  though  the  arrangement 
between  defendant  and  the  city  officials  did  not 
amount  to  a  municipal  by-law. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  §  19.*] 

Department  2.  Appeal  from  Superior 
Court,  Fresno  County;   H.  Z.  Austin,  Judge. 

Action  by  Elda  Marian  Pennebaker  and 
others  against  the  San  Joaquin  Light  &  Pow- 
er Company.  From  a  Judgment  for  plain- 
tiffs and  an  order  denying  a  new  trial,  de- 
fendant appeals.  Reversed  and  remanded. 
Rehearing  denied  in  bank ;  Beatty,  C.  J.,  dis- 
senting. 
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Frank  H.  Short  and  F.  B.  Cook,  for  ap- 
pellant Larkins  &  Fcemster,  for  respond- 
ents. 

HBNSHAW,  J.  Tbis  appeal  is  from  the 
judgment  and  from  the  order  denying  de- 
fendant's motion  for  a  new  trial.  The  ac- 
tion is  by  the  widow  and  minor  child,  beirs 
of  Carl  G.  Pennebaker,  for  damages  resulting 
from  bis  death.  Pennebaker  was  a  member 
of  the  Are  department  of  the  city  of  Fresno. 
A  fire  occurred  about  2  o'clock  In  the  morn- 
ing in  a  wooden  building  on  the  outskirts  of 
the  business  portion  of  the  city.  Pennebaker, 
in  the  performance  of  his  duty,  went  to  the 
Are  to  help  In  extinguishing  it  The  com- 
plaint charged:  That  an  alarm  of  fire  was 
turned  in  to  and  given  the  fire  department 
of  the  city,  and  at  the  same  time,  "so  plain- 
tiffs are  informed  and  believe,  and  upon  such 
information  and  belief  allege  the  fact  to  be, 
an  alarm  of  said  fire  was  turned  in  to  and 
given  said  defendant  at  its  electric  substa- 
tion in  said  city.  That  by  said  alarm,  so 
plaintiffs  are  informed  and  believe^  and  up- 
on such  information  allege  the  fact  to  be, 
defendant  was  notified  of  the  existence  and 
apprised  of  the  location  of  said  fire."  The 
complaint  further  charged:  That  wires,  car- 
rying powerful  and  deadly  currents  of  elec- 
tricity, were  maintained  by  the  defendant 
at  and  in  the  building  which  caught  fire. 
That  the  fire  continued  to  bum  for  the  space 
of  about  40  minutes  after  the  alarm  was 
turned  in.  These  wires  were  thus  burned 
from  their  fastenings  and  fell  to  the  ground 
soon  after  the  alarm  was  given,  continued 
to  lie  upon  the  ground  during  the  greater 
part  of  the  time  that  the  fire  was  so  burn- 
ing, and  while  so  lying  upon  the  ground 
continued  to  be  charged  with  electricity  in 
dangerous  and  deadly  quantities.  That  de- 
fendant neglected  and  carelessly  permitted 
its  wires  so  charged  to  lie  upon  the  ground 
where  it  was  necessary  for  persons  to  go 
and  to  be  for  the  purpose  of  combating  and 
extinguishing  the  fire.  "That  defendant,  al- 
though notified  of  the  existence,  and  ap- 
prised of  the  location  of  the  fire,  as  afore- 
said, and  well  knowing  of  the  existence  of 
its.  said  wires  at  said  place,  and  having 
the  entire  charge  and  control  of  said  wires 
and  of  its  said  electricity  and  currents  of 
electricity,  and  well  knowing  that  its  said 
wires  were  then  and  there  charged  with 
and  carrying  currents  of  electricity,  and  well 
knowing  that  said  wires  were,  in  the  event 
of  a  fire,  liable  to  be  burned  from  their 
fastenings,  and  to  fall  to  the  ground  and 
endanger  the  lives  of  people,  and  particular- 
ly of  persons  engaged  in  fighting  the  fire, 
and  having  full  and  ample  time  and  oppor- 
tunity to  know  and  ascertain  the  condition 
of  said  wires  at  said  time  and  place,  and 
having  ample  and  sufficient  time  and  means 
to  turn  off  said  electricity  and  to  cut  said 
wires,  and  to  render  the  same  safe  and 
harmless,  negligently  and  carelessly  failed  to 


cut  said  wires,  and  negligently  and  careless- 
ly failed  to  turn  off  said  electricity,  and  neg- 
ligently and  carelessly  failed  to  do  anything, 
whatever,  to  render  said  wires,  or  any  of 
said  wires,  safe  and  harmless  during  the 
time  of  said  fire  and  while  its  said  wires 
were  down  and  lying  upon  the  ground,  as 
aforesaid."  Issue  was  joined  upon  the  ma- 
terial averments  of  negligence,  and  for  an 
affirmative  defense  the  contributory  negli- 
gence of  Pennebaker  was  charged.  The 
cause  was  tried  by  the  court  without  a  jury, 
and  the  court  gave  judgment  for  plaintiffs; 
its  findings  conforming  exactly  to  the  al- 
legations of  the  complaint. 

The  principal  contention  advanced  upcm 
this  appeal  is  that  the  evidence  introduced 
by  plaintiffs,  giving  to  it  the  fullest  weight, 
utterly  fails  to  show  negligence  upon  the 
part  of  the  defendant  Appellant  contends, 
for  its  fecond  proposition,  that,  if  the  evi- 
dence of  the  plaintiffs  be  held  sufficient  to 
charge  the  defendant  with  negligence,  it 
must  be  concluded  from  the  same  evidence 
that  the  deceased  was  guilty  of  contributory 
negligence,  and,  finally,  it  is  urged  that  the 
court  erred  in  Its  ruling  refusing  admission 
to  certain  evidence  proffered  by  the  defend- 
ant A  statement  of  the  substance  of  plain- 
tiffs' evidence  is  made  necessary  for  a  con- 
sideration of  appellant's  contention  that  it 
utterly  fails  to  show  negligence  upon  its 
part. 

The  evidence  disclosed:  That  defendant, 
an  electric  light  and  power  corporation,  was 
under  contract  to  supply,  and  engaged  in 
supplying,  light  and  power  to  the  munici- 
pality of  Fresno  and  to  private  users  and 
consumers ;  that  at  2  o'clock  a.  m.  a  fire  was 
discovered  In  the  building  before  mentioned. 
Alarms  of  fire  from  two  boxes,  Nos.  4  and 
82,  representing  contiguous  fire  districts, 
were  turned  in  well-nigh  simultaneously. 
Automatically  a  signal  was  thus  given  in  the 
fire  department  stations,  and  a  more  general 
signal  by  the  blowing  of  a  whistle  at  a 
substation  of  the  electric  company,  about 
five  blocks  distant  from  the  actual  location 
of  the  fire.  Each  of  these  fire  districts  em- 
braced territory  of  five  or  six  blocks.  So 
that  a  recognition  and  understanding  of  the 
signal  as  being  from  district  4  or  district  82 
would  indicate  that  the  fire  was  somewhere 
within  one  of  the  five  or  six  blocks  em- 
braced respectively  in  such  district  The  sig- 
nal would  not  and  did  not  of  course.  In- 
dicate the  building,  and  would  not  and  did 
not  Indicate  whether  the  defendant  company 
had  light  or  power  wires  that  would  be  af- 
fected by  the  fire,  though  of  course  there 
would  be  Imputed  to  the  company  knowl- 
edge that  it  bad  such  wires  within  the  dis- 
trict The  firemen  arrived  promptly  at  the 
scene  of  the  fire  and  proceeded  to  fight  it 
with  water  and  chemicals.  The  building 
was  a  bicycle  repair  shop,  into  which  was 
conducted  power  used  in  operating  a  small 
lathe.     The  wires  carried  electricity  wblcb 
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by  no  possibility  could  exceed  260  volts; 
260  Tolts  are  not  regarded  as  dangerous  to 
human  life,  much  less  as  deadly.  These 
wires  were  burned  and  fell,  to  the  ground  by 
reason  of  the  fire,  and  lay  upon  the  ground 
in  the  back  yard  of  the  premises.  Certain 
of  the  firemen  noticed  these  wires  and  saw 
by  their  sputtering  that  they  were  "hot"  and 
"carried  Juice."  One  or  two  of  the  firemen 
actually  ■  received  shocks  from  these  wires 
and  jumped  away.  Discussion  arose  amongst 
the  firemen  as  to  whether  the  wires  were 
dangerous.  The  fire  chief  testifies :  "I  went 
around  in  the  back,  and  there  was  quite  a 
number  of  the  boys  (firemen)  had  been  in 
the  yard  and  they  had  come  out,  and  of 
course  they  hadn't  ought  to  come  out,  and 
they  said  the  reason  they  came  out  was  on 
account  of  the  juice  being  in  there.  Others 
^toke  up  and  said  there  was  not  enough  in 
there  to  hurt  anybody,  and  I  went  in  there 
and  it  didn't  bother  me  at  all.  I  didn't  feel 
it  I  never  got  a  particle  of  a  shock  at  all." 
The  fire  being  subdued  in  about  three-fourths 
of  an  hour  from  the  time  the  alarm  was 
given,  the  chief  gave  orders  to  his  men  to 
carry  out  their  hose  and  other  paraphernalia 
and  make  ready  to  disperse.  Pennebaker, 
in  the  performance  of  hii^  duty,  went  into 
the  yard,  his  feet  touched  and  became  en* 
tangled  in  the  wires,  and  he  pitched  for- 
ward unconscious.  He  was  dragged  out  by 
Ills  fellows,  never  recovered  consciousness, 
and  died  within  an  hour.  The  clilef  of  the 
fire  department  testified  that  he  saw  one 
or  more  of  the  employes  of  the  defendant 
at  the  fire,  but  it  is  not  shown  that  they 
were  on  duty,  were  charged  with  any  duty, 
were  informed  of  or  knew  that  the  wires 
were  carrying  electricity  or  even  that  they 
were  there  when  the  wires  were  carrying 
electricity,  for  in  a  very  few  minutes  after 
Pennebaker  was  struck  down  the  city  elec- 
trician dimbed  the  pole  and  cut  tbe  wires. 
The  city  was  divided  by  tbe  defendant  into 
districts,  and  the  light  and  power  from 
these  districts  could  be  turned  oft  at  the 
substation.  A  man  was  maintained  there 
day  and  .night  to  do  this,  upon  proper  de- 
mand. No  demand  or  request  was  made  in 
tliis  instance.  The  effect  in  turning  out  the 
light  in  any  one  of  these  districts  would  be 
to  leave  it  entirely  without  electric  light  or 
power.  Pennebaker  was  a  vigorous  man  in 
the  prime  of  life. 

The  foregoing  is  a  fair  summarization  of 
all  the  evidence  upon  the  question  of  negli- 
gence presmted  by  plaintiffs.  It  is  tbe  evi- 
dence to  wUcb  tbe  motion  for  nonsuit  was 
addressed.  It  is  to  be  noted  that  no  knowl- 
edge was  brought  home  to  defendant  that 
tlie  fire  bad  disturbed,  or  would  in  any  way 
disturb,  its  wires;  tliat,  if  knowledge  that 
there  was  a  fire  and  tbe  general  location  of 
that  fire  was  imputable  to  defendant  by  tbe 
blowing  of  tbe  wblstlev  such  Imowledge,  in 
the  nature  of  things,  could  tell  them  no 
more  tlian  tliat  It  was  in  a  district  compris- 


ing five  or  six  biodcst  No  knowledge  was 
imputed  or  was  imputable  to  defendant  that 
the  fire  was  even  in  a  building  containing 
its  wires.  It  is  to  be  noted,  moreover,  that 
tbe  wires,  whose  detachment  caused  tbe 
fatal  accident,  did  not  fall  upon  any  public 
way,  but  in  tbe  back  yard  of  private  prop- 
erty. Respondent  contends,  and  tbe  trial 
court  took  the  view,  that  this  uncontradicted 
evidence  was  legally  sufficient  to  establish 
the  negligence  of  defendant  It  it  did.  It 
can  be  but  upon  one  or  another  of  two 
theories,  t>oth  of  which  are  advocated  l>y  re- 
spondent First  that  it  was  the  duty  of  de- 
fendant to  liave  disconnected  its  wires  when 
the  fire  alarm  was  sounded.  Second,  that 
it  was  the  duty  o0  the  defendant  to  have 
an  employs  at  tbe  fire,  either  to  disconnect 
the  wires  tilmself  or  to  signal  to  the  sub- 
station to  have  it  done.  A  third  theory  of 
respondent  broader  perhaps  than  either  of 
these,  is  that  by  tbe  very  happening  of  the 
accident,  under  tbe  indicated  circumstances, 
tbe  law  imputes  negligence  to  the  defendant 
and  tliat  therefore  the  nonsuit  was  properly 
denied.  This  is  the  invocation  of  tbe  doe- 
trine  res  ipsa  loquitur. 

1.  In  support  of  tlie  first  contention,  no 
authority  is  cited,  nor  do  we  think  any  can 
be.  It  would  compel  defendant,  upon  tbe 
one  hand,  to  extinguish  all  light  and  power 
in  a  district  regardless  of  tbe  necessity  of 
so  doing,  or  be  held  liable  for  any  conse- 
quences that  might  follow  its  failure.  It 
takes  no  account  of  the  fact  that  by  so  do- 
ing, in  tbe  case  of  a  night  fire,  a  district 
would  be  left  in  complete  darkness,  and  that 
under  such  circumstances,  following  tbe 
alarm  of  fire,  panic  might  ensue  in  hotels, 
lodging  bouses,  and  residences,  and  that  tbe 
resulting  damage  might  far  exceed  that 
which  the  extinguishment  of  tbe  lights  was 
designed  to  prevent  No  such  rule  of  law 
exists,  nor,  we  take  it  will  ever  exist  and 
tbe  utmost  tliat  will  be  exacted  of  lighting 
companies  in  this  regard  is  that  they  shall 
bold  themselves  in  readiness  to  cut  off  the 
electricity  when  tt»  necessity  arises  and 
they  are  informed  of  it  by  proper  authority. 

2.  Nor  is  negligence  imputable  to  the  de- 
fendant liecause  it  did  not  have  an  employfi 
at  tbe  fire,  charged  with  the  duty  of  discon- 
necting particular  wires,  or  signaling  for  the 
disconnection  of  the  district  Any  reason- 
able ordinance  in  this  r^ard  which  a  munic- 
ipality might  adopt  would,  of  course,  be  up- 
held, and,  it  injury  resulted  from  the  negli- 
gent failure  of  tbe  light  and  power  company 
to  obey  tbe  terms  of  such  ordinance,  un- 
doubtedly negligence  could  be  predicated  up- 
on it  But  here  no  such  exactions  were  re- 
quired by  any  ordinance,  and  it  cannot  be 
held  that  tbe  defendant  tailed  in  any  duty 
with  which  the  law  charged  it  In  not  hav- 
ing such  employe  in  attendance  at  every  fire. 
Indeed,  in  New  Omaha  Thomson-Houston 
Electric  Light  Co.  v.  Anderson,  73  Neb.  84, 
102  N.  W.  88,  where  an  ordinance  required 
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electric  companies  to  send  one  or  more  com- 
petent linemen  to  fires  to  report  to  the  city 
engineer  and  remove  or  disconnect  wires 
•where  directed,  the  coairt  held  that  this  im- 
posed no  further  duty  upon  the  company 
than  that  of  so  doing,  and  that  the  company 
was  not  liable,  even  when  it  was  shown 
that  the  company's  lineman  Invited  the  fire- 
men to  proceed  to  lower  the  ladders,  declar- 
ing that  the  wires  with  which  it  thereupon 
came  in  contact,  and  which  proved  to  be 
heavily  charged,  were  "dead."  The  court 
ruled  that  his  declaration  to  that  effect,  be- 
ing entirely  outside  of  the  line  of  his  duty, 
could  not  charge  the  defendant  company; 
that  defendant  light  company  owed  no  duty 
to  the  firemen  to  warn  them  of  danger  ei- 
ther tn  ascending  or  descending  the  ladder 
or  In  removing  It  from  between  the  wires 
after  the  fire  was  extinguished.  This  was  a 
dut>-,  If  such  duty  existed,  which,  under  the 
ordinance  pleaded,  devolved  upon  the  officers 
of  the  city.  See,  also,  Trouton  v.  New 
Omaha  Thomson-Houston  Elec.  light  Co.,  77 
Neb.  821,  110  N.  W.  569.  This  same  reason- 
ing and  authority  answer  the  argument  of 
respondent  that  employes  of  the  defendant 
were  at  the  fire  that  night  and  saw  the  fire 
and  "nndonbtedly  the  flashing  of  the  elec- 
tricity and  the  condition  of  the  wires,  yet 
they  did  nothing."  In  addition  to  what  has 
been  said  in  this  regard  to  the  effect  that 
they  were  not  there  in  the  performance  of 
any  duty,  and  that  It  Is  not  shown  that  they 
were  there  when  the  wires  were  charged 
with  the  electricity,  respondent's  argument, 
for  a  still  further  reason,  is  felo  de  se.  For 
if  defendant's  employ 6,  a  mere  bystander  and 
looker-on,  can  be  charged  with  knowing'  that 
electricity  In  dangerous  quantities  was  es- 
caping from  his  employer's  wires,  how  much 
more  Is  Pennebaker  himself  charged  with 
this  knowledge,  when  be  was  a  fireman,  in 
the  immediate  vicinity  of  the  wires,  when 
some  df  bis  fellow  tiremen  had  received 
Shocks,  when  the  matter  had  been  discussed 
amongst  them,  when  a  cry  of  danger  had 
been  given,  and  when  in  the  resulting  con- 
versation It  had  been  argued  that  the  wires 
were  not  carrying  power  enough  to  injure 
anybody.  Clearly,  if  knowledge  of  a  dan- 
gerous condition  arising  out  of  the  presence 
of  the  electric  current  in  the  fallen  wires 
was  chargeable  to  an  employe  of  defendant, 
under  these  circumstances,  it  was  even  more 
chargeable  against  Pennebaker,  and  the  con- 
clusion would  be  unanswerable  that  bis  own 
negligence,  after  such  knowledge,  proximate- 
ly contributed  to  his  death. 

3.  The  third  theory,  and  that  perhaps 
most  strongly  relied  upon  by  respondent,  is 
that  the  facts  proved  established  negligence 
per  se.  Herein  much  reliance  Is  placed  up- 
on the  decision  of  the  Supreme  Court  of  Mis- 
souri In  Gannon  v.  Laclede  Gaslight  Com- 
pany, 145  Mo.  502,  46  S.  W.  968,  47  S.  W. 
907,  43  Ii.  R.  A.  505.  This  decision  was  ren- 
dered by  a  divided  court.    While  there  are 


expressions  In  the  prevailing  opinion  in  ac^ 
cord  with  respondent's  contention,  the  real 
question  decided  was  quite  different.  The 
action,  like  the  one  under  consideration,  was 
to  recover  damages  for  the  death  of  a  hus- 
band and  father,  himself  a  fireman.  The 
proof  by  plaintiff  was  merely  to  the  effect 
that  the  deceased,  while  in  the  performance 
of  his  duty  as  fireman  at  a  fire,  was  killed 
by  coming  in  contract  with  heavily  charged 
wires  of  defendant  company  lying  in  a  pub- 
lic alley.  In  its  essence  the  proof  went  no 
further  than  this.  The  defendant  company 
showed  that  the  wires  were  burned  through, 
or  their  attachments  burned  down,  through 
no  fault  of  its  own,  by  an  accidental  fire; 
that  it  received  no  notice;  and,  indeed,  that 
there  was  no  time  between  the  falling  of  the 
wires  and  the  accident  in  which  it  could 
have  received  notice  so  as  to  cut  off  the  cur- 
rent It  made  this  proof  full  and  complete 
by  unlmpeached  witnesses  and  uncontradict- 
ed testimony.  The  verdict  of  the  Jury  was 
for  plaintiff.  The  Supreme  Court  was  divid- 
ed, not  at  all,  upon  the  question  whether  or 
not  the  defendant  company  had  made  full 
and  complete  defense.  That  was  admitted: 
but  upon  the  question  whether  or  not  the 
Jury  was  bound  to  believe  and  decide  in  ac- 
cordance with  the  evidence  of  the  defense, 
a  bare  majority  holding  that  the  Jury  alone 
were  triers  of  the  fact,  and  that  a  court  of 
appeals  would  not  reverse  a  case  and  over- 
ride the  verdict  if  the  evidence  proved  un- 
satisfactory to  the  Jury,  however  satisfactory 
It  might  be  to  the  court,  the  minority  of  the 
court  holding  that  such  a  rule  gave  Juries 
uncontrolled  liberty  to  disregard  and  reject 
evidence  which,  under  the  circumstances,  it 
was  their  duty  to  have  accredited. 

This  was  the  principal  point  of  contro- 
versy between  the  members  of  that  court. 
In  the  prevailing  opinion,  it  is  true,  lan- 
guage is  used,  upon  which  respondent  here 
relies,  which  would  make  not  only  electric 
light  companies,  but  every  other  person  using 
a  street,  saving  foot  passengers,  absolute  in- 
surers in  case  injury  resulted  to  person  or 
property.  An  Instance  of  such  a  declaration 
is  found  In  the  following  language:  "It  was 
a  matter  of  the  plainest  duty  for  the  defend- 
ant to  see  that  the  streets  and  alleys  of  the 
city,  along  which  by  ijermlssion  it  was  suf- 
fered to  place  its  overhead  wires  for  its  own 
private  gain,  were  at  all  times  maintained 
in  the  same  condition  as  to  safety  from  the 
danger  of  electricity  as  they  were  before  Its 
overhead  Tise  thereof  was  begun."  Every 
added  vehicle  upon  the  street  _  of  a  city  in- 
creases the  danger  to  pedestrians  in  the  use 
of  the  street.  Every  street  car  does  the 
same.  Every  suspended  sign  has  like  effect. 
If  it  be  true  that  In  all  these,  and  In  the 
Innumerable  other  Instances  which  might  be 
cited,  the  street  must  be  as  safe  after  as  be- 
fore the  new  use,  then  it  must  necessarily 
follow  that  the  user  becomes  an  absolute  In- 
surer.   If  that  is  what  the  Supreme  Court 
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of  Missouri  means,  It  must  suffice  to  say 
that  It  stands  aloue  In  Its  opinion,  without 
reason  or  authority  In  its  support  1  Thomp- 
son Law  of  Neg.-§  802;  15  Cyc.  472.  If, 
bowever,  the  Supreme  Court  of  Missouri 
meant  but  to  declare  that  where  the  wires 
of  an  electric  light  company,  heavily  charged 
with  electricity,  are  shown  to  be  lying  upon 
a  public  street  and  inlury  to  a  person  law- 
fully upon  the  btghway  results  from  these 
•wires,  without  negligence  on  his  part,  a  pre- 
sumption that  the  company  is  negligent  tbua 
atiseB,  and  the  burden  te  cast  upon  It  to 
orercome  this  presumption,  the  principle  of 
law  thus  declared  is  one  over  which  there 
need  be  no  discussion,  for  It  Is  not  pertinent 
or  applicable  to  the  present  case.  Here,  no 
wires  were  upon  the  public  street.  They 
were  upon  private  property  and  were  cast 
to  tlie  ground  by  the  burning  of  the  building 
upon  that  property.  In  the  absence  of  or- 
dinance or  statute  changing  the  common-law 
rule  In  tbis  regard,  a  fireman  entering  a 
building  under  imperative  public  necessity  is 
but  a  licensee,  who  assumes  the  risks  as  he 
finds  them,  and  to  whom  the  owuer  of  the 
premises  owes  no  special  duty  to  maintain 
those ,  premises  in  a  safe  condition.  New 
Omaha,  etc..  Light  Co.  v.  Anderson,  supra; 
Woodruff  V.  Bowen,  136  Ind.  431,  34  N.  E. 
1113,  22  L.  a.  A.  198;  Hamilton  v.  Minneap- 
olis, etc.,  Co.,  78  Minn.  3,  80  N.  W.  693,  79 
Am.  St  Rep.  350;  21  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  475.  We  would  not  from  this 
be  understood  as  holding  that,  in  all  cases 
where  the  owner  is  exonerated,  an  electric 
light  or  power  company,  using  the  building 
as  a  means  of  transmitting  into  or  over  it 
power  in  dangerous  quantities,  would  also 
be  exonerated.  A  broad  distinction  might 
often  exist  between  the  duty  of  the  owner, 
who  bad  no  control  over  the  dangerous  cur- 
rent, and  the  responsibility  of  the  company 
using  the  building  for  the  transmission  of 
the  dangerous  force,  and  whose  duty  there- 
fore it  was  to  control  it  In  all  proper  ways. 
So,  in  the  very  case  at  bar,  the  owner,  hav- 
ing perhaps  little  knowledge  of  -the  force, 
and  less  of  methods  of  Its  control,  might 
well  be  held  nonliable  where  dereliction  of 
duty  might  be  charged  and  consequent  lia- 
bility might  be  imposed  upon  the  electric 
company,  if,  after  knowledge  of  the  danger- 
ous condition,  it  failed  promptly  to  remedy 
it.  But,  under  the  facts  here  stated,  such 
knowledge  was  not  brought  home  to  it,  and 
it  was  not  chargeable  with  this  knowledge 
as  matter  of  law. 

It  should  be  repeated  that  in  tbis  case 
there  is  no  question  involved  of  deadly  wires 
lying  in  a  street,  to  the  imminent  danger  of 
the  traveling  public.  There  is  no  question 
of  faulty  installation  or  operation.  More- 
over, the  defendant,  if  chargeable  with 
everything  else,  could  not  be  charged  with 
the  maintenance  of  deadly  wires,  since,  not- 
withstanding the  fact  that  the  current  which 
they  carried  caused  the  death  of  Pennebaker, 


and  In  this  s^nse  they  proved  deadly,  a  de- 
fendant's conduct  is  to  be  Judged  by  the  or- 
dinary knowledge  of  mankind,  and  it  is  in 
evidence  that  260  volts  was  the  utmost 
which  the  wires  could  have  carried,  and  that 
the  shock  of  260  volts  is  not  regarded  as  at 
all  dangerous  to  human  life.  It  is  not  ■ 
sliown,  therefore,  that  the  defendant  in  this 
case  failed  in  any  duty  toward  the  deceased 
which  was  imposed  upon  it  by  law.  If  it 
has  not  failed  in  such  duty,  it  is  not  legally 
responsible  for  his  death. 

4.  The  court's  ruling  in  rejecting  offered 
evidence,  of  wbicb  appellant  complains,  was 
error.  This  evidence  consisted  of  a  report 
made  by  the  city  electrician  of  the  city  of 
Fresno  to  the  board  of  trustees,  showing  that 
the  water  and  light  committee  of  the  Fresno 
city  council  "to  which  was  referred  tbe 
matter  of  having  cut-off  switches  installed 
for  controlling  electric  currents  in  case  of 
fire,  reported  a  meeting  with  the  officers  of 
the  San  Joaquin  Power  Company,  at  which 
they  explained  that  every  circuit  in  town 
could  be  controlled  from  the  power  house, 
and  that  they  had  made  arrangements  with 
the  telephone  company  whereby  the  fire  chiefi 
or  city  electrician,  by  asking  the  chief  opera- 
tor of  the  telephone  company  for  tbe  power 
house,  would  be  given  the  line  immediately; 
and  that  the  current  could  be  shut  oft  quick- 
er and  with  a  great  deal  more  safety  in  any 
district  of  the  city  by  an  attendant  at  tbe 
station."  This  report  was  by  the  trustees 
of  the  city  adopted  and  placed  on  file.  It 
was  offered  to  be  sbbwn  that  the  dty  elec- 
trician had,  upon  occasions  of  fire  wheuf 
the  exigencies  of  the  case  tn  his  Judgment 
called  for  it,  requested  tbe  cutting  off  of  a 
district,  and  the  request  had  always  been 
promptly  compiled  with.  And  it  was  offered 
to  be  shown,  moreover,  tliat  the  company  al- 
ways maintained  a.  competent  man  at  its 
substation  for  the  purpose  of  doii«  this  very 
thing,  and  that  on  the  occasion  of  this  fire 
no  request  so  to  do  had  been  mad&  In  fact, 
tbe  electrician  arrived  at  the  fire,  cut  the 
wires  himself,  but,  unfortunately,  a  few  min- 
utes after  Pennebaker  met  his  death.  The 
evidence  was  rejected  apparently  upon  the 
theory  that  it  did  not  amount  to  a  by-law  or 
ordinance  or  regulation  of  the  city,  and  so 
could  not  operate  to  change  defendant's  legal 
duty  toward  the  deceased.  In  this  view  the 
court  was  clearly  In  error.  If  the  converse 
of  the  proposition  bad  been  sought  to  be 
proved,  namely,  that  with  the  existence  of 
such  an  understanding  the  company  had  fail- 
ed upon  proper  request  to  disconnect  the 
wires,  it  would  not  be  doubted  that  it  would 
furnish  strong  evidence  of  the  company's 
negligence.  Here,  if  it  be  conceded  that  the 
understanding  or  arrangement  or  agreement 
or  convention  of  tbe  parties  did  not  have  tbe 
legal  effect  of  a  municipal  by-law,  it  was 
competent  nevertheless  to  show  that  it  was 
an  accepted  regulation  by  the  municipal  au- 
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ttaorltles  of  the  du(7  of  defendant  In  the  mat- 
ter of  fires,  tliat  It  was  an  agreement  wtalcb 
bad  been  put  into  force,  and  which  had  al- 
ways been  lived  up  to  by  the  company.  The 
evidence  would  certainly  have  a  strong  ten- 
dency to  show  that  In  this  respect  the  com- 
■  pany  was  not  delinquent  In  the  performance 
of  Its  duty,  and  for  this  purpose  and  to  this 
extent  It  should  liave  been  admitted  and 
weighed. 

These  considerations  cover  ali  the  matters 
called  to  the  attention  of  the  court,  and  for 
the  reasons  hereinbefore  given  the  Judgment 
and  order  appealed  from  are  reversed,  and 
the  cause  remanded. 

We  concur:    LORIGAN,  J. :  MELYIN,  J. 

On  Rehearing. 
In  Bank. 

PER  CURIAM.    Rehearing  denied. 

BEATTT,  C.  J.  I  dissent  from  the  order 
denying  a  rehearing  of  this  cause.  It  is  bere 
decided,  among  other  things,  that  the  supe- 
rior court  erred  in  sustaining  the  objection  to 
the  defendant's  offer  to  prove  the  adoption 
by  the  board  of  trustees  of  the  city  of  Fresno 
of  the  following  report  of  the  city  electrician: 
"To  the  Honorable,  the  Board  of  Trustees  of 
the  City  of  Fresno:  Gentlemen — ^The  under- 
signed, the  city  electrician  of  the  city  of 
Fresno,  herewith  submits  for  your  considera- 
tion his  report  for  the  month  of  December 
SO,  1905,  as  follows,  to  wit:  'On  the  13tb  the 
water  and  light  committee  met  represenjii- 
tives  of  the  power  company  In  my  office  to 
decide  on  some  safe  and  practical  method  of 
handling  dangerous  wires  at  fi^es.  It  was 
agreed  tliat  by  giving  the  right  of  way  over 
all  others  to  the  telephone  lines,  to  the  city 
electrician  and  fire  chief,  tlut  the  current 
could  be  shut  off  quicker  and  with  a  great 
deal  more  safety  in  any  district  of  the  city, 
by  the  attendant  at  the  station.  As  with 
switches,  it  would  be  necessary  to  pull  at 
least  two  to  kill  tlie  line,  and  it  would  be 
necessary  to  climb  the  poles  to  do  so.  And 
besides,  it  is  possible  that  the  switch  pole 
might  be  in  rangie  of  the  fire,  in  which  case 
the  switch  would  be  useless.  Respectfully 
submitted,  C.  T.  McSherry,  City  Electrician.'  " 

If  this  report  had  been  offered  by  the 
plaintiffs  in  support  of  their  case,  I  think  it 
would  liave  been  harmful  error  to  have  ex- 
cluded it,  for  it  would  have  proved  in  their 
favor  that  the  necessity  of  providing  "some 
safe  and  practical  method  of  handling"  the 
wires  of  the  defendant  carrying  dangerous 
voltage  in  case  of  fires  had  been  recognized 
and  considered  both  by  the  city  authorities 
and  by  the  defendant,  that  it  had  been 
agreed  that  a  proper  measure  of  precaution 
in  such  case  would  be  the  cutting  off  of  the 
circuit  (i.  e.,  the  district)  affected,  and  that 
the  defendant's  plan  of  cutting  out  the  whole 

strict  at  the  substation  luid  been  adopted 


in  preference  to  the  alternative  plan  of  pro- 
viding local  switches  within  the  various  dis- 
tricts. This,  in  connection  with  abundant 
evidence  that  the  defendant's  agent  at  the 
substation,  knowing  tliat  a  fire  had  started 
within  five  or  sis  blocks  of  ttie  station,  and 
in  a  district  to  which  its  wires  extended 
carrying  a  voltage  which  the  event  proved 
to  have  been  deadly  to  a  grown  man  in  ap- 
parently sound  health,  had  neglected  for  40 
minutes  after  the  alarm  of  fire  to  adopt  the 
precaution  suggested  by  defendant  itself  and 
claimed  to  be  the  safest  and  most  practicable, 
would  have  made  out  a  clear  case  of  highly 
culpable  negligence,  unless  the  adoption  of 
the  electrician's  report  can  be  construed  as  a 
valid  agreement  exempting  the  defendant 
from  any  obligation  to  cut  off  the  current 
from  a  circuit  where  a  flre  might  be  raging 
until  its  agent  at  the  substation  should  be 
requested  to  do  so  by  the  city  electrician  or 
the  chief  of  the  flre  department  This  in- 
deed seems  to  be  the  view  of  the  court,  and, 
as  appears  from  the  opinion,  is  the  ground 
upon  which  the  ruling  of  the  superior  court 
is  condemned.  It  is  from  this  view  that  I 
dissent  It  is  perhaps  a  Just  inference  from 
the  terms  of  the  report  that  its  author  as- 
sumed it  to  be  a  part  of  the  duty  of  himself 
and  the  flre  chief  t>)  the  public  (but  not  to 
the  defendant)  to  give  prompt  notice  of  the 
occurrence  and  locality  of  the  flre  to  the 
persons  in  charge  of  the  defendant's  substa- 
tion ;  but  this  did  not  exempt  the  defendant 
from  the  duty  of  acting  promptly  upon  the 
same  notice  coming  from  any  other  person  or 
in  any  other  form.  That  they  bad  such  no- 
tice, and  neglected  to  act  upon  it  with  rea- 
sonable promptitude,  was  in  my  opinion  amp- 
ly proved,  and  it  was  no  error  as  to  the  de- 
fendant to  exclude  the  electrician's  report 
and  proof  of  its  adoption,  since  it  bad  no 
tendency  to  prove  that  the  neglect  to  shut 
off  the  current  at  the  station  was  excused  by 
the  failure  of  the  flre  chief  and  electrician 
to  make  the  request. 

I  do  not  think  this  court  can  on  the  evi- 
dence set  aside  the  finding  of  the  trial  court 
as  to  contributory  negligence. 

As  to  the  status  of  a  fireman  who  enters  a 
burning  building  in  a  city  in  the  vicinity  of 
other  buildings  for  the  purpose  of  extinguish- 
ing the  fire  or  saving  life  or  property,  it  may 
be  that  the  liability  of  the  owner  for  any  in- 
Jury  received  by  him  while  on  the  premises  is 
no  other  or  greater  than  it  would  be  to  a 
mere  licensee,  but  the  fireman  is  not  there 
08  a  licensee  of  the  owner;  he  is  there  in* 
performance  of  his  duty  fts  a  public  servant 
under  the  authority  and  protection  of  regu-. 
lations  clearly  within  the  police  power  of 
the  state,  and  of  superior  force  to  the  will  of 
the  owner  of  the  premises,  and  be  is  entitled 
to  the  same  Indemnity  for  injuries  caused  by 
the  culpable  negligence  of  others  as  if  be 
were  on  a  public  street. 

As  to  the  comparative  harmiessness  of  less 
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tlum  SOO  volts  res  ipsa  lognltnr:  Eltlier  these 
wires  carried  more  than  500  TOlts,  or  less 
than  that  voltage,  though  harmless  to  most 
men,  to  deadly  to  some — and  those  few  are 
entitled  to  protection.  And,  finally,  the  ar- 
gament  based  upon  the  serious  dangers  (of 
panic,  etc.)  involved  In  the  cutting  out  of  a 
drcnlt  on  an  alarm  of  fire  does  not  appear 
to  consist  very  well  with  the  choice  of  a  plan 
of  handling  its  dangerous  wires  suggested 
by  the  defendant  Itself  and  approved  by  the 
dty  trustees,  which  was  nothing  less  than  a 
means  of  transmitting  prompt  notice  of  the 
outbreak  of  a  fire  to  the  substation  and' the 
cutting  out  of  the  circuit 

Upon  this  view  of  the  case,  the  question 
presented  by  the  appeal  to  not  whether  It  can 
be  held  as  a  matter  of  law  that  it  was  cul- 
pable negligence  on  the  part  of  the  defendant 
to  wait  for  official  notice  of  the  danger  be- 
fore adopting  any  precaution  against  it,  but 
to,  on  the  other  hand,  whether  it  can  be  held 
as  a  matter  of  law  that,  under  the  facts  dis- 
clo«ed  by  the  evidence,  there  was  no  cul- 
pable negligence.  Negligence  to  a  question 
of  fact  and  not  of  law,  except  In  those  cases 
where  upon  the  facts  found  or  proved  there 
can  be  no  reasonable  dUterenoe  of  opinion 
as  to  the  absence  of  culpability.  In  this  case 
the  judge  of  the  trial  court,  performing  the 
function  of  a  Jury,  has  found  that  there  was 
negligence.  I  do  not  think  that  his  conclu- 
aion  was  unreasonable.  At  least  I  think  the 
case  to  deserving  of  further  consideration. 

04  ObI.  a.  (96) 

WILLIAMS  T.  BRAUN.    (Civ.  842.) 

(Court   of  Appeal,    First    District,    California. 

Oet  81,  1910.    Rehearing  Denied  by  So- 

preme  Court   Dec.  29,  1910.) 

1.  Biuis  AHD  NoTBB  (I  398*)— Pbxsbntment— 
NoncB  or  Dishohok— DiIjoencb— CoiuioM- 
Law  Bulk. 

At  common  law  the  maker  of  a  check  could 
not  be  exonerated  by  the  payee's  failure  to  pre- 
sent the  check,  or  to  give  notice  of  its  dishonor 
with  doe  diligence,  except  so  far  as  he  could 
show  Injniy  to  himself  from  such  delay. 

[Ed.    Note.— For   other   cases,   see  Bills   and 
Notes,  Cent.  Dig.  ff   1045-1060;    Dec.  Dig.  i 

2.  Bn.i.s  AMD  NOTKB  (I  15*)— "Chtcx"— Dxr- 

IRITION. 

A  check  is  but  a  reqaest  to  another  to  pay 
to  the  payee  the  sum  named  therein  ont  of 
funds  supposed  to  be  deposited  with  the  drawee 
to  meet  the  check.  If  the  drawee  does  not  com- 
ply with  the  request,  the  funds  are  etill  there 
and  the  debtor  still  owes  the  money ;  the  draw- 
er of  the  check  being  the  principal  debtor,  and 
not  a  sniety,  like  an  Indorser. 

(Bd.    Note.— For  other  cases,    see   BiUs  and 
Notes,  Dec  Dig.  f  15.*] 

&  Bnxs  AND  Notes  ({  418*) — Check— Nones 

OF  DiSHONOB— Delay— EFTECT—SxATtJTES. 

civ.  Code,  {  3177,  provides  that  the  rights 
and  obligations  of  a  drawer  of  a  bill  of  ex- 
change are  the  same  as  those  of  a  first  indorser 
of  any  other  negotiable  instrument,  and  that  a 
dieck,  SO  far  as  notice  of  its  dishonor  is  concern- 
ed, is  on  the  same  footing  as  a  bill  of  exchange. 


Section  ^55,  however,  declares  that  a  check  is 
subject  to  all  the  provisions  of  the  Code  con- 
cerning hills  of  exchange,  except  that  the  drawer 
and  indorser  are  exonerated  by  delay  in  pre- 
sentment only  so  far  as  the  Injury  suffered 
thereby,  and  that  an  indorsee  after  apparent 
maturity,  without  actual  notice  of  its  dishonor, 
acquires  a  title  equal  to  that  of  the  indorsee  be- 
fore such  period.  Held,  that  since  the  present- 
ment of  a  check  for  payment  is  the  principal 
thing,  and  notice  of  dishonor  is  but  a  secondary 
matter,  the  drawer  of  the  check,  seasonably  pre- 
sented and  dishonored,  was  not  released  from 
liability  because  of  the  holder's  delay  in  giving 
notice  of  dishonor,  where  the  drawer  suffered  no 
injury  thereby. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  |  41&*] 

4.  Payment  (f  21*)— Dishonobed  Check. 

Where  a  check  delivered  in  payment  for 
merchandise  was  presented  for  payment  within 
a  reasonable  time  and  dishonored  because  of  the 
failure  of  the  bank  on  which  it  was  drawn,  and 
the  drawer  suffered  no  injury  because  of  delay 
in  giving  notice  of  dishonor,  the  delivery  of 
such  check  was  not  payment. 

[Bd.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  I  86;  Dec.  Dig.  {  21.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  H.  Buck. 
Judge. 

.Action  by  B.  H.  Williams  against  George 
Braun.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Turn  Suden  ft  Turn  Suden,  for  appellant 
Jos.  B.  Blen,  for  respondent 

COOPER,  P.  J.  Thto  action  was  brought 
to  recover  $800.76  for  goods  sold  and  deliver- 
ed by  plaintiff's  assignor  to  defendant  at  hl» 
spedal  Instance  and  request  Plaintiff  re- 
covered judgment,  and  this  appeal  to  prose- 
cuted from  the  said  judgment  The  only  qaes- 
tlon  to  as  to  a  check  of  $700  given  by  de- 
fendant to  plaintiff,  which  defendant  claims 
constituted  a  payment  under  the  circum- 
stances as  disclosed  by  the  record. 

On  the  28tb  day  of  October,  1907,  defend- 
ant gave  to  plaintiff's  assignor  a  check  on 
the  California  Safe  Deposit  &  Trust  Com- 
pany for  the  sum  of  $700.  The  check  was 
presented  for  payment  during  banking  hours 
on  the  30th  day  of  October,  1907,  but  was 
not  paid,  for  the  reason  that  the  bank  had 
become  insolvent  and  had  just  closed  its 
doors  a  few  moments  before  the  check  was 
presented.  It  to  admitted  that  the  check 
was  presented  within  a  reasonable  time,  or, 
at  least  no  question  to  made  as  to  delay  in 
presenting  the  check.  Written  notice  of  the 
dishonor  of  the  check  was  not  given  to  the 
defendant  nntil  December  10,  1907;  and  the 
sole  contention  of  defendant  is,  that  by  rea- 
son of  the  delay  in  giving  the  notice  defend- 
ant cannot  be  held  liable  for  the  indebted- 
ness to  the  extent  of  the  check. 

The  delivery  of  the  goods  and  the  value 
thereof  as  alleged  were  not  questioned.  No 
claim  is  made  that  defendant  suffered  any 
injury  by  reason  of  the  delay  in  giving  him 
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notice  of  the  dishonor  of  the  cbecic.  At,com- 
luon  law  the  maker  of  a  check  could  not  be 
exonerated  by  the  failure  of  the  payee  to 
present  the  check,  or  to  give  notice  of  its 
dishonor,  with  due  diligence,  except  to  the 
extent  that  he  could  show  injury  to  himself 
consequent  upon  such  delay  in  the  present- 
ment of  the  check  or  in  giving  notice  of  its 
dishonor.  Such  rule  has  its  foundation  in 
reason  and  Justice.  The  person  ■who  is  In- 
debted to  another  and  gives  a  check  to  his 
creditor  does  not,  by  the  mere  giving  of  the 
check,  pay  the  indebtedness.  A  check  is  only 
a  request  to  another  to  pay  to  the  payee 
thereof  the  sum  named  therein  out  of  the 
funds  supposed  to  <be  deposited  to  meet  such 
check.  If  the  drawee  does  not  comply  with 
thb  request,  the  fund  is  still  there  and  the 
debtor  still  owes  the  money.  He  is  the  prin- 
cipal, and  not  a  surety,  like  an  indorser.  It 
is  quite  different  from  the  case  of  an  ordi- 
nary bill  of  exchange,  or  of  one  who  Indors- 
es such  bill,  or  even  of  one  who  indorses  such 
check.  It  is  said  In  Daniel  on  Negotiable 
Instruments  (5th  Ed.)  S  1587 :  "But  there  is 
an  important  distinction  as  to  the  extent  of 
the  legal  consequence  of  neglect  and  delay 
In  presentment  and  notice,  between  bills  and 
checks.  It  is  true  that  the  indorsers  of  such 
Instruments  stand  on  the  same  footing  in 
reference  to  the  effect  of  -delay,  or  failure  in 
making  presentment,  or  giving  notice.  They 
are  absolutely  and  entirely  discharged,  if 
presentment  be  not  made  within  a  reason- 
able time,  and  due  notice  given.  But  the 
drawer  of  a  bill  stands  upon  a  different  foot- 
ing from  the  drawer  of  a  check.  '  In  the  case 
of  a  bill  of  exchange,  negligence,  in  respect 
to  presentment  or  notice,  absolutely  dis- 
charges the  drawer.  But  the  drawer  of  a 
check  is  regarded  as  the  principal  debtor, 
and  the  check  purports  to  be  made  upon  a 
fund  deposited  to  meet  it  And  the  negli- 
gence of  the  bolder  in  not  making  due  pre- 
sentment, or  not  giving  him  notice  of  dis- 
honor, does  not  absolutely  discharge  him 
from  liability,  unless  he  has  suffered  some 
loss  or  injury  from  such  negligence,  and  then 
only  to  the  extent  of  such  loss  or  injury.  He 
is  at  most  entitled  only  to  such  presentment 
and  notice  as  will  save  him  from  loss.  Were 
it  otherwise,  the  drawer  would  profit  by  a 
neglect  which  could  do  him  no  Injury." 

The  rule  as  stated  by  the  author  Is  sup- 
ported by  many  authorities  dted  in  the  nori 
to  the  section.  The  same  rule  is  laid  down 
in  Story  on  Promissory  Notes,  8  492,  where 
it  is  said:  "In  case  of  a  check  the  drawer  is 
treated  as  in  some  sort  tlie  principal  debtor, 
und  he  is  not  discharged  by  any  laches  of 
the  holder  in  not  making  due  preseutniei' 
thereof,  or  in  not  giving  him  notice  of  the 
dishonor,  unless  he  has  suffered  some  loss  or 
injury  thereby,  and  then  only  pro  tanto." 

In  Allen  et  al.  v.  Kramer  et  al.,  2  111.  App. 
iOo,  the  ruling  is  in  accord  with  the  text- 
)ook8  Just  quoted.     The   court  there  said: 


"The  law  is  well  settled  that  want  of  pre- 
sentment or  notice  of  dishonor  of  a  check 
does  not  discharge  the  drawer,  unless  he  has 
suffered  some  loss  or  Injury  thereby."  See, 
further,  Heartt  v.  Rhodes,  66  111.  351;  Ste- 
vens v.  Park,  73  lU.  387;  Griffin  t.  Kemp  et 
al.,  46  Ind.  173;  Henshaw  et  al.  v.  Root  et 
al.,  60  Ind.  220;  Gregg  y.  George,  16  Kan. 
516;  Spink  &  Keyes  Drug  Co.  v.  Ryan  Drug 
Co.,  72  Minn.  178,  75  N.  W.  18,  71  Am.  St 
Rep.  477. 

The  rule  as  above  stated  is  too  well  set- 
tled even  for  appellant  to  dispute  it,  but  he 
claims  that  it  has  been  changed  by  Civ.  Code, 
§  3177,  which  provides:  "The  rights  and  ot>- 
llgations  of  a  drawer  of  a  bill  of  exchange 
are  the  same  as  those  of  the  first  indorser 
of  any  other  negotiable  instrument"  and 
that  a  check,  so  far  as  notice  of  its  dishonor 
is  concerned,  is  on  exactly  the  same  footing 
as  a  bill  of  exchange.  It  must  be  admitted 
that  the  section,  standing  alone,  lends  much 
plausibility  to  appellant's  argument;  but  we 
must  read  the  section  in  the  light  of  other 
sections  of  the  Code,  and  consider  them  to- 
gether. If  such  construction  can  be  reason- 
ably given,  80  as  to  uphold  the  well-settled 
rule  as  hereinbefore  stated.  It  would  require 
a  very  plain  and  mandatory  declaration  to 
induce  the  court  to  believe  that  the  Legisla- 
ture intended  to  sweep  aside  a  rule  long  es- 
tablished and  founded  upon  principles  of 
justice,  and  in  lieu  adopt  a  rule  that  would 
release  the  debtor  who  has  not  paid  his  cred- 
itor upon  mere  proof  that  be  was  not  prompt- 
ly notified  of  the  dishonor  of  his  check,  when 
such  notification  could  not  and  did  not  change 
his  condition  or  his  ability  to  protect  his 
funds  in  the  hands  of  the  drawee,  and  no  in- 
jury was  occasioned  by  such  delay.  Now, 
while  a  check  is  a  bill  of  exchange,  payable 
on  demand  ■without  interest,  the  Code  pro- 
vides (section  3255)':  "A  check  Is  subject  to 
all  the  provisions  of  this  Code  concerning 
bills  of  exchange  except  that  (1)  the  drawer 
and  indorsers  are  exonerated  by  delay  in  pre- 
sentment, only  to  the  extent  of  the  injury 
which  they  suffer  thereby;  (2)  an  indorsee, 
after  its  apparent  maturity,  but  without  ac- 
tual notice  of  its  dishonor,  acquires  a  title 
equal  to  that  of  an  indorsee  before  sach  pe- 
riod." This  section  provides  that  the  draw- 
er and  indorsers  are  exonerated  by  delay  in 
presentment,  only  to  the  extent  of  the  in- 
jury which  they  have  suffered  thereby.  It 
Is  therefore  plain  that  if  the  check  in  this 
case  had  not  been  presented,  the  defendant 
would  have  suffered  no  injury,  and  the  act 
of  presenting  It  was  not  necessary  in  order 
to  bind  defendant.  If,  therefore,  the  plain- 
tiff did  an  unnecessary  thing.  It  seems  rea- . 
sonable  that  the  failure  to  notify  defendant 
thereof  could  not  release  the  defendant.  The 
presentment  of  the  check  was  the  principal 
thing,  and  it  necessarily  had  to  be  presented 
before  the  defendant  could  be  notified  of  its 
presentment  and  dishonor.    If  a  delay  in  the 
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presentment  couM  not,  under  the  circum- 
stances of  this  case,  have  Injured  the  defend- 
ant, it  Is  difficult  to  see  how  upon  principle  he 
could  have  been  Injured  by  the  delaying  in 
giving  notice  of  having  dope  an  unnecessary 
thing.  The  presentment  of  the  check  was 
the  first  and  material  thing,  and  the  giving 
of  notice  was  only  a  secondary  matter.  As 
defendant  owed  the  amount,  and  as  he  has 
not  been  injured  by  the  delay  in  giving  no- 
tice of  dishonor,  he  cannot  claim  that  the 
check  for  $700  was  payment.  The  evident 
spirit  and  meaning  of  section  3236  is  that  de- 
lay in  presentment  or  in  giving  notice  of  dis- 
honor exonerates  the  drawee,  only  to  the  ex- 
tent of  the  injury  he  has  suffered  thereby. 
This  construction  is  evidently  in  accord  with 
justice,  and  with  the  law  which  has  heen 
long  established  in  regard  to  a  notice  of  dis- 
honor of  checks. 
The  judgment  is  affirmed. 

We  concur:   HALL,  J.;   KERRIGAN,  J. 


a4  Cal.  App.  401) 

FOLBJT  et  al.  v.  NORTHERN  CALIFORNIA 
POWER  CO.    (Civ.  730.) 

(Court   of  Appeal,   Third   District,   California. 

Oct.  31,  1910.     Rehearing  Denied  by 

Supreme  Court  Dee.  27,  1910.) 

1.  Electricitt  (|  16*)— Injubies  Incident  to 
Pbodtjction— Care  Requibbd. 

An  electric  li^bt  and  power  company  on  as- 
certaining the  effect  of  a  heavy  snow  fall  on  its 
wires  must  make  an  investigation  within  a  rea- 
sonable time  to  ascertain  and  avert  obvious 
perils  caused  by  down  wires,  but  a  delay  of 
about  36  hours  in  averting  a  peril  through  down 
wires,  heavily  charged  and  accessible  to  its 
office,  is  actionable  negligence. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent  Dig.  S  9;    Dec.  Dig.  §  16.*) 

2.  Electbicity  (1 14*)— Injubies  Incident  to 
Pboduction-^abe  Requibed. 

The  owner  of  an  electric  plant  must  exer- 
'  else  reasonable  care  in  maintaining  a  system  of 
inspection  by  which  any  change  in  the  physical 
condition  of  any  part  of  the  plant,  increasing 
the  danger  to  persons  lawfully  in  the  pursuit  of 
their  business  or  pleasure,  may  be  reasonably 
discovered. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  7;   Dec.  Dig.  S  14.») 

3.  Negligence    (f    16*)  —  Dangerous    Sub- 
OTANCE8— Care  Required. 

The  care  which  the  law  exacts  from  one 
engaged  in  operating  an  instrumentality  is  in 

Eroportion  to  the  danger  reasonably  to  be  appre- 
ended  from  its  use. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  H  19-21;   Dec.  Dig.  §  16.*] 

4.  Death  (S  58*)— Contributobt  Neolioence 
—Burden  of  Proof. 

A  defendant  sued  for  negligent  death  has 
the  burden  of  proving  the  contributory  negli- 
gence of  decedent. 

[EM.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  U  75-78;   Dec.  Dig.  §  58.*] 

5.  Death   (i   58*)  — Action   fob   Negligent 
Death— Pbesumptions. 

Where  it  was  shown  that  decedent  killed  by 
electric  shock  had  picked  up  an  uninsulated  cop- 


per wire  detached  from  n  pole,  the  court  must 
assume  that  he  did  not  believe  and  had'no  rea- 
son to  believe  that  the  wire  carried  electHcity, 
because  of  the  presumption  that  he  had  si-ch  a 
regard  for  his  life  a^  an  ordinary  man  has. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  |§  75-78;   Dec.  Dig.  §  58.*] 

6.  Blectbicitt  (§  19*)— Action  fob  Death— 
gontributort  negligence  —  evidence  — 
Sufficiency. 

Where,  in  an  action  for  death  by  contact 
with  a  detached  live  wire,  there  was  evidence 
that  decedent  picked  up  the  wire  and  that  there 
was  no  occasion  for  him  to  do  so,  either  for  his 
own  safety  or  for  the  safety  of  others,  a  finding 
of  contributory  negligence  was  not  unsupported. 
[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  §  19.*] 

7.  Electricity  (|  18*)— Action  fob  Death— 
contributoby  negligence— question  fob 
Jury. 

In  determining  whether  one  who  picked  up 
an  uninsulated  live  wire  detached  from  a  pole, 
thereby  receiving  a  fatal  electric  shock,  was 
guilty  of  contributory  negligence,  the  jury  must 
consider  the  reasonableness  of  his  belief  that 
the  wire  was  harmless  and  the  quality  of  his 
act,  and  where  one  having  reason  to  believe 
that  a  wire  was  harmless  aimlessly  and  need- 
lessly seized  it  and  received  a  shock,  the  jury 
might  find  that  his  act  was  inexcusable,  so  as 
to  make  him  responsible  for  the  consequences. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent.  Dig.  §  10;    Dec.  Dig.  i  18.*] 

8.  New  Trial  (|  102*)— Newly  Discovered 
Evidence— Diligence. 

Refusal  of  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  consisting  of  declara- 
tions by  a  witness  who  testified  during  the  trial, 
is  not  erroneous,  because  the  newly  discovered 
evidence  might  have  been  produced  on  the  trial 
with  reasonable  diligence. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  S§  210-214 ;   Dec.  Dig.  i  102.*] 

9.  Negligence  (|  111*)— Actions— Complaint 
— Sufficiency. 

In  an  action  for  negligence,  it  is  sufficient 
under  the  Code  to  allege  the  negligence  in  gen- 
eral terms,  specifying  the  particular  act  alleged 
to  be  negligently  done. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  ff  182-184;  Dec.  Dig.  $  111.*] 

10.  Negligence  (J  119*)-^0MPLAiNr— Issues. 

One  suing  for  negligence  must  rely  on  the 
particular  acts  of  negligence  specified  in  the 
complaint. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  200-216;   Dec.  Dig.  f  119.*] 

U.  Electricity  (§  19*)  — Injuries  — Com- 
plaint—Is8UE8—Instructi6nb. 

Where,  in  an  action  for  death  from  electric 
shock,  the  complaint  specifically  alleged  that  the 
wires  were  uninsulated  and  were  charged  with 
electricity  so  as  to  endanger  the  life  of  any 
one  coming  in  contact  with  them,  that  the  wires 
were  of  insufficient  size  and  strength  for  the 
purposes  intended,  that  defendant  negligently 
failed  to  remove  the  wires  from  the  ground 
to  which  they  had  fallen  and  negligently  fail- 
ed to  turn  off  the  current,  an  instruction  that 
there  was  no  allegation  charging  defendant  with 
negligent  construction  or  maintenance  of  any 
of  its  crossbars  by  which  it  maintained ,  any 
wires  at  the  point  where  decedent  was  killed, 
and  that  there  was  no  issue  for  them  as  to  that, 
was  proper,  though  evidence  as  to  crossbars  as 
a  part  of  the  res  gestae  was  received  without 
objection. 

[Ed.  Note.— For  other  cases,  see  BUectricity, 
Dec.  Dig.  i  19.*] 


•For  otlier  cases  see  same  topic  and  secUoo  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Serlea  A  Rep'r  Indexes 


Digitized  by 


KjOO 


gie 


468 


112  PACIFIC  RBPORXEB 


(Gal. 


12.  BUECTBICITT    (J    16*)— IHJTBIES    IKCIDBRT 

TO  Pboduction— Neolioence. 

The  negligence  of  an  electric  light  and 
power  company  in  the  construction  and  main- 
tenance of  its  wires  is  actionable,  where  it  con- 
tribates  to  an  accident,  and  there  is  a  causal 
connection  between  the  injury  and  the  faulty 
construction  and  maintpnance,  but  where  a 
storm  was  so  violent  that  it  would  have  broken 
the  wires  regardless  of  their  condition,  the 
storm  was  the  sole  cause  of  the  breaking  of  the 
wires,  and  whether  there  was  faulty  construc- 
tion and  maintenance  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent  Dig.  {  9;    Dec.  Dig.  i  16.*) 

13.  Appeai.  and  Ebbob  (§  1066*)— Habioxss 
Ebbob— Ebboneous  Instbtjctions. 

Where,  in  an  action  for  death  by  contact 
with  a  detached  wire,  the  evidence  showed  with- 
out contradiction  that  the  installation  and  main- 
tenance of  the  system  were  not  faulty,  and  the 
only  theory  on  which  a  verdict  for  plaintiff 
could  be  sustained  appertained  to  defendant's 
negligence  in  turning  on  the  electric  current  in 
the  wire  and  allowing  it  to  remain  in  its  ex- 
posed and  dangerous  position,  an  instruction 
that  though  the  installation  and  maintenance  of 
the  wires  were  inadequate,  yet,  If  the  wire  be- 
came detached  by  a  storm  of  unexpected  force, 
defendant  would  not  be  liable,  unless  it  permit- 
ted the  wire  to  remain  on  the  ground  for  an 
unreasonable  time  or  failed  to  turn  off  the  cur- 
rent of  electricity  after  discovering  the  fact  that 
the  wire  had  fallen  on  the  ground,  was  not 
prejudicial,  though  it  implied  that  negligence  in 
the  construction  and  maintenance  of  the  plant 
was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4220;   l>ec.  Dig.  f  1006.*] 

14.  Electhicitt  (§  1&*)—INJDBIES— Mislead- 
ing Instbuctions. 

Where,  in  an  action  for  death  by  electric 
shock  by  taking  hold  of  a  detached  live  wire, 
there  was  nothing  to  show  that  defendant  had 
been  employed  by  an  electric  company  and  the 
proof  showed  that  his  only  connection  with  elec- 
tricity had  been  in  moving  a  lever  one  way  to 
turn  on  electricity  and  the  other  way  to  turn  it 
off,  and  there  was  evidence  that  he  had  reason 
to  believe  that  the  wire  was  harmless,  an  in- 
struction that  a  man  of  ordinary  prudence,  who 
has  lived  in  a  city  where  electricity  is  conveyed 
by  power  lines,  is  presumed  to  know  the  dan- 
^rs  of  electricity,  was  erroneous,  as  leading  the 
jury  to  believe  that  decedent  must  be  presumed 
to  have  known  of  the  danger. 

[EM.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  i  19.*) 

15.  ElJtCTBICITT    (J    18*)— INJUBIKB    INCIDENT 

TO    Pboduction  —  CoNTBiBint>BT    Neoli- 
oence. 

In  determining  whether  a  person  who  was 
killed  by  taking  hold  of  an  electric  wire  which 
had  fallen  to  the  ground  was  guilty  of  contrib- 
utory negligence,  the  test  is  whether  an  ordi- 
narily prudent  man  under  the  same  circum- 
stances would  have  believed  that  there  was  dan- 
ger. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  $  10;  Dec  Dig.  §  18.*] 

Appeal  from  Superior  Court,  Tehama  Coun- 
ty; John  F.  Ellison,  Judge. 

Action  by  Pauline  Foley  on  her  own  ac- 
count and  aa  guardian  ad  litem  of  her  two 
minor  children  and  others  against  the  North- 
ern California  Power  Company.  Ftom  an  or- 
der denying  a  new  trial  after  verdict  for  de- 
fendant, plalntilTs  appeal.    Reversed. 


W.  P.  Johnson,  N.  A.  Gemon,  and  Donoboe 
&  Freeman,  for  appellants.  Reid  &  Dozier 
and  Jas.  T.  Matlock,  Jr.,  for  respondent 

PER  CURIAM.  The  following  statement 
of  the  facts,  substantially  in  the  language  of 
appellants,  is  sufficiently  full  and  accurate 
for  an  intelligent  application  of  the  questions 
of  law  involved:  The  action  was  brought  by 
Pauline  F.  Foley  on  her  own  account  and  as 
guardian  ad  litem  of  her  two  minor  children 
against  the  defendant  for  damages  on  ac- 
count of  negligence  in  causing  the  death  of 
James  M.  Foley,  husband  of  the  said  Pauline 
Foley  and  father  of  said  minor  children. 
The  case  was  tried  before  a  Jury  and  the 
verdict  was  for  defendant  The  appeal  is 
from  the  order  denying  the  motion  for  a  new 
trial. 

The  defendant  was  and  is  a  corporation  en- 
gaged in  the  business  of  generating,  selling, 
and  distributing  electricity.  On  the  18tb  of 
January,  1907,  and  prior  thereto,  it  maintain- 
ed wires  over  and  along  the  west  side  of 
Fourth  street,  betwe«i  Park  avenue  and 
Douglas  street.  In  the  Park  addition  to  the 
town  of  Red  Bluff,  and  used  said  wires  for 
the  purpose  of  producing  light  and  power. 
There  were  two  unusually  heavy  snowfalls  in 
that  vicinity  in  January,  1907,  the  first  on 
the  7th  and  the  second  on  the  16th  of  the 
month.  On  the  morning  of  the  17th,  Charles 
Hughes,  superintendent  of  defendant  corpora- 
tion for  the  Red  Bluff  division,  came  to  town 
and  discovered  a  number  of  wires  down;  all 
but  one  being  telephone  wires.  Knowing 
they  might  come  in  contact  with  power  lines, 
he  cut  the  telephone  wires  which  were  hang- 
ing down  free  from  the  poles,  and  caused  the 
electricity  to  be  turned  off  from  the  town. 
He  then  sent  three  employes  to  patrol  his 
lines.  They  returned  in  a  short  time,  report- 
ing that  they  had  found  a  few  llO-volt  lines 
down  and  a  number  of  them  badly  sagged, 
but  not  dangerous.  Mr.  Eughes  then  turned 
the  current  back  on  the  town  and  2,000  volts 
of  electricity  were  carried  into  the  trans- 
former attached  to  the  southernmost  pole  on 
Park  avenue.  Later  he  found  that  the  em- 
ploys who  had  l>een  sent  to  patrol  the  lines. 
Including  Park  avenue,  had  patroled  them 
no  further  than  the  pumping  plant,  three 
blocks  north  of  the  Park  avenue  line.  The 
Sanitary  Fruit  Company  had  a  packing  house 
and  cutting  shed  and  dryer  on  block  N  of 
said  Park  addition.  The  season  had  closed, 
but  James  M.  Foley  was  employed  to  do  odd 
Jobs  about  this  property.  On  Friday  after- 
noon, January  18th,  between  12  and  1  o'clock, 
he  left  his  home  to  go  to  work  for  said  com- 
pany. He  was  last  seen  alive  between  12 
and  2  o'clock  of  said  afternoon  within  two 
blocks  of  and  going  towards  said  property- 
His  body  was  found  early  in  the  afternoon 
of  Saturday,  the  19th,  under  a  trestle  near 
the  said  south  pole  on  Fourth  street.    The 
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wire  from  tUs  pole  was  detached  and  lying 
coiled  up  at  one  end  about  six  feet  from  his 
Iwdy.  It  was  an  uninsulated  copi;>er  wire 
about  one-tenth  of  an  inch  in  diameter.  His 
t)ody  lay  In  a  little  passageway  about  4  or 
4%  feet  high,  used  by  the  workmen  in  going 
to  and  from  the  dryer.  His  bands  were  par- 
tially closed.  The  fingers  of  the  glove  he 
wore  and  the  fingers  of  the  hands  were  burn- 
ed. The  body  lay  perfectly  rigid.  There  was 
a  hole  scooped  out  by  his  heels  as  he  fell. 
Dr.  Fife  testified:  "I  Judge  the  moment  he 
touched  the  wire  he  received  this  tremendous 
shodE  and  the  body  became  rigid  and  he 
pitched  forward."  After  Foley  was  killed,  it 
was  ascertained  that  the  2,000-cnrrent  wire 
bad  become  detached  from  the  said  southerly 
pole.  The  cross-arm  was  split  and* banging 
down  and  the  wire  was  broken  at  the  In- 
sulator. There  is  nothing  to  account  for  the 
breaking  of  the  wire  except  the  heavy  snow- 
storm. As  the  deceased  was  alone  at  the 
time  of  the  fatal  affair,  the  immediate  sur- 
rounding circumstances  are  involved  in  some 
degree  of  obscurity.  It  is,  however,  reasona- 
bly certain  that  he  took  hold  of  the  wire — 
probably  to  remove  it  from  the  path — and  he 
was  instantly  electrocuted. 

As  nsoal  in  such  cases,  two  main  questions 
are  presented,  one  relating  to  the  negligence 
of  defendant  and  the  other  to  the  contribu- 
tory negligence  of  the  deceased.  As  to  the 
first,  it  is  clear  that  defendant's  manager 
acted  prudently  In  turning  off  the  current 
when  on  the  morning  of  January  17th  he  as- 
certained the  effects  of  the  storm.  But  the 
mistake  was  made  in  turning  on  the  current 
without  patroUng  the  line  on  Fourth  street 
south  of  Park  avenue.  It  Is  manifest  that  if 
that  portion  of  the  line  had  been  explored, 
the  break  would  have  been  discovered  and 
the  line  restored  before  the  current  was  turn- 
ed on  again.  The  question  is  thus  presented 
whether  this  failure  to  inspect  the  line  in- 
volved herein  is  imputable  to  defendant  as 
actionable  negligence.  In  regard  to  this  there 
can  hardly  be  any  difference  of  opinion.  The 
company  was  plainly  put  upon  notice  by 
reason  of  the  storm  and,  in  view  of  the  na- 
ture of  the  agency  with  which  it  was  dealing 
and  the  Importance  of  the  safety  of  the  citi- 
zens, the  company  could  not  be  held  blameless 
for  its  failure  to  ascertain  and  avert  the  ob- 
vious peril.  A  reasonable  time  would,  of 
course,  be  allowed  In  which  to  make  an  in- 
vestigation, but  the  proximity  of  the  scene 
of  the  accident  and  its  accessibility  to  the 
company's  office  render  the  conclusion  irre- 
sistible that  the  delay  was  unnecessary  and 
unreasonable. 

The  owner  or  operator  of  an  electric  plant 
is  bound  to  exercise  reasonable  care  in  main- 
taining a  system  of  inspection  by  which  any 
change  In  the  physical  condition  of  any  part 
of  the  plant,  which  would  tend  to  Increase 
the  danger  to  persons  lawfully  in  the  pur- 
suit of  their  business  or  pleasure^  may  be  rea- 
sonably discovered.    Bourke  t.  Butte  Electric 


&  Power  Co.  et  al.,  33  Mont  207,  83  Pac. 
470.  The  care  which  the  law  exacts  from, 
any  person,  firm  or  corporation  engaged  in 
operating  an  Instrumentality  Is  always  In 
proportion  to  the  degree  of  danger  reasonably 
to  be  apprehended  from  the  use  of  the  means 
employed.  Carroll  v.  Grande  Ronde  EUectric 
tjo.,  47  Or.  424,  84  Pac.  391,  6  L.  R.  A.  (N.  S.) 
290.  In  the  latter  case  it  was  held  that 
where  defendant  permitted  a  wire  charged 
with  a  high  degree  of  voltage  to  remain  for 
nearly  20  hours  fastened  to  a  picket  fence 
beside  a  public  highway,  In  such  condition 
that  any  living  creature  coming  in  contact 
with  the  wire  must  necessarily  suffer  death, 
def«tdant  was  prima  facie  guilty  of  negli- 
gence. A  similar  view  is  announced  and  oth- 
er authorities  cited  in  the  case  of  Tackett  v. 
Henderson  Bros,  et  al.,  12  Cal.  App.  658,  108 
Pac.  151.  We  have  therefore  no  hesitation  in 
declaring  that  on  the  question  of  the  negli- 
gence of  defendant  the  conclusion  should  be 
in  favor  of  plaintiffs. 

As  to  whether  the  condvct  of  the  deceased 
was  such  as  to  preclude  recovery,  there  is 
more  room  for  candid  difference  of  opinion. 
As  we  have  already  observed,  no  one  saw  the 
acddeht  which  resulted  in  Foley's  death.  Ap- 
pellants argue  that  to  assume  that  he  was 
guilty  of  contributory  negligence  would  be  to 
indulge  In  mere  sprmlse,  a  mere  guess,  when 
all  the  facts  proven  are  consistent  with  an 
entire  absence  of  negligence  on  his  part  and, 
in  truth,  they  affirmatively  show  that  he  la 
not  chargeable  with  negligence.  In  this  state 
the  rule  Is  that  the  burden  of  proving  con- 
tributory negligence  is  cast  upon  the  defend- 
ant, and  it  is  insisted  that  no  such  evidence 
is  to  be  foimd  in  the  record.  Assuming  that  the 
deceased  picked  up  the  wire,  we  must  conclude, 
so  It  is  contended,  that  he  did  not  believe  and 
had  no  reason  to  believe  that  the  wire  carried 
electricity.  This  follows  from  the  presumption 
that  he  had  such  a  regard  for  his  life  as  the 
ordinary  man  has.  Texas  P.  R.  Co.  v.  Gentry, 
163  U.  S.  353,  16  Sup.  Ct  U04,  41  L.  Ed.  186; 
Baltimore  &  P.  R.  Co.  v.  Landrigan,  191  U. 
S.  461,  24  Sup.  Ct  137,  48  L.  Ed.  262.  As  to 
the  reason  for  his  believing  that  the  wire  car- 
ried no  electricity,  these  circumstances  are 
pointed  out:  The  south  pole,  near  which  Fo- 
ley was  killed,  was  the  end  of  the  Northern 
Power  Company's  line.  Foley  had  been  work- 
ing the  preceding  season  for  the  Sanitary 
Fruit  Company  and  the  electricity  had  been 
shut  off,  so  that  it  did  not  enter  the  trans- 
former in  the  building.  The  motor  of  the 
company  was  taken  away  between  the  1st  and 
the  15th  days  of  November,  1900,  and  after 
this  there  was  no  electricity  used  by  the  said 
company  and  probably  not  for  a  month  pre- 
vious. There  was  no  person  to  be  served  with 
electricity  beyond  the  Sanitary  Fruit  Compa- 
ny's idant.  The  Madison  place,  just  beyond 
and  adjoining  block  N,  had  used  electricity 
from  this  line.  But  no  electricity  liad  been 
used  on  the  Madison  place  for  montlis.  As 
the  deceased  bad  been  worl^ng  about  the 
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company's  property,  he  must  bare  been  famil- 
iar with  these  facts.  Indeed,  the  local  man- 
ager of  the  company  testified  that  Foley 
worked  "at  such  times  as  he  saw  fit  The 
days  were  abort  out  in  the  shed  and  the  sheds 
were  dark  when  he  was  working  on  block  N. 
He  couldn't  work  long  hours  on  account  of 
the  absence  of  light"  Seeing  the  wire  de- 
tached from  the  said  south  pole,  be  would 
therefore  naturally  conclude  that  it  was  not 
charged  with  electricity,  and  bis  efforts  to 
remove  it  cannot  be  said  to  manifest  any 
recklessness  or  want  of  due  caution  on  his 
part.  It  Is  urged  also  that  he  was  an  unskill- 
ed laborer  and  the  same  degree  of  care  could 
not  properly  be  exacted  of  him  as  of  one  fa- 
miliar with  the  dangerous  character  of  elec^ 
triclty.  It  is  true  that  there  is  some  evidence 
that  be  had  occasionally  turned  on  and  off 
the  motor.  But  this  was  in  obedience  to  the 
direction  of  the  foreman  and  it  was  a  very 
simple  operation,  as  the  testimony  of  the 
foreman  shows:  "£Vom  time  to  time  Mr. 
Foley  turned  on  the  motor  under  my  instruc- 
tions. Sometimes  I  would  call  to  him  if  I 
was  close  enough.  At  other  times  I  would 
give  bim  a  motion  of  the  band.  He  turned 
on  the  motor  just  by  moving  a  little  lever. 
All  that  was  necessary  to  stop  the  motor  was 
to  move  the  switch."  But  granting,  as  stat- 
ed in  Shade  v.  Bay  Counties  Power  Co.,  152 
Cal.  12,  92  Pac.  63,  that  deceased  "was  not 
a  backwoodsman  who  bad  never  heard  of 
electric  plants  and  the  danger  which  lurks  in 
live  wires,  if,  indeed,  such  a  person  could  be 
found  In  California,"  and,  assuming  that  he 
realized  the  probable  consequences  of  tak- 
ing hold  of  such  a  wire,  still  it  is  urged  that 
he  had  a  right  to  believe,  under  the  circum- 
stances, that  the  wire  was  not  a  live  one  and 
therefore  he  was  not  chargeable  with  neg- 
ligence. The  contention  is  quite  plausible 
and  the  Jury  might  have  found  accordingly, 
but  we  are  not  prepared  to  say  that  the  free- 
dom of  deceased  from  negligence  Is  so  clear 
that  an  adverse  finding  is  entirely  unsupport- 
ed. There  is  evidence  that  he  picked  up  the 
wire  with  both  hands,  and  the  inference  from 
all  the  circumstances  detailed  is  not  unrea- 
sonable that  there  was  no  occasion  for  him 
to  take  hold  of  the  wire  either  for  the  safety 
of  himself  or  of  others.  There  are  two 
considerations  to  be  weighed  In  determining 
whether  be  was  guilty  of  contributory. neg- 
ligence. The  first  relates  to  the  rationality 
of  his  belief  as  to  the  wire  being  charged 
and  the  other  to  the  quality  of  bis  act  in 
taking  bold  of  the  wire  at  all.  Even  if  an 
individual  had  reason  to  believe  that  a  wire 
was  harmless,  yet  if  he  aimlessly  or  wanton- 
ly or  needlessly  seized  It  and  thereby  receiv- 
ed a  shock,  it  would  still  be  competent  for 
a  Jury  to  find  that  bis  unnecessary  and  reck- 
less act  was  Inexcusable  and  to  bold  him  le- 
gally responsible  for  the  consequences.  Ap- 
pellants, as  we  view  it,  have  not  given  due 
r-nnslderatlon  to  this  phase  of  the  question. 
"^e  cannot  bold  that  the  trial  court  erred 


in  declining  to  grant  a  new  trial  on  account 
of  the  newly  discovered  evidence.  This  was 
set  forth  in  an  aflidavlt  by  one  John  Berg 
and  consisted  of  the  declaration  tliat  he  saw 
the  detached  wire  on  the  day  before  Foley's 
death,  and  that  he  did  not  tlUnk  "it  was  more 
tlian  one  foot  to  the  east  of  that  part  of  the 
tramway  where  Foley's  body  was  found. 
There  was  a  bend  in  the  wire  and  it  stood  up 
from  the  ground  in  front  of  said  passage  at 
least  two  feet."  But  this  witness  was  on  the 
stand  during  the  trial  and  the  case  was 
brought  clearly  within  the  rule  that,  "where 
newly  discovered  evidence  might  have  been 
produced  with  reasonable  diligence,  a  new 
trial  win  not  be  granted."  People  v.  Urquld- 
as,  96  Cal.  239,  31  Pac.  52.  There  are  other 
reasons  why  the  foregoing  affidavit  should 
not  have  the  effect  contended  for  by  appel- 
lants, but  they  need  not  be  considered. 

Complaint  is  made  of  the  following  instruc- 
tion given  by  the  court  on  the  request  of  de- 
fendant :  "I  diarge  you  that  there  Is  no  al- 
legation in  the  amended  complaint  of  plain- 
tiffs in  this  action  charging  the  defendant 
with  negligent  construction  or  maintenance 
of  any  of  Its  cross-arms,  by  which  it  main- 
tained any  wires  at  the  point  where  the  de- 
ceased, James  M.  Foley,  met  his  death,  and 
this  being  so,  there  is  no  issue  before  you  as 
to  the  proper  construction  or  maintenance  of 
any  cross-arms."  It  is  true  that  plaintiff 
made  a  general  charge  of  negligence  on  the 
part  of  defendant  and  followed  this  by  par- 
ticular specifications,  among  which  no  refer- 
ence is  made  to  the  cross-arms.  The  instanc- 
es of  negligence  are  pointed  out  as  follows: 
"That  said  wires  were  not  Insulated  and 
were  so  heavily  charged  with  electricity  a# 
to  endanger  the  life  of  any  person  who  should 
come  In  contact  with  them.  •  •  •  That 
the  said  wire  was  of  lnsufl9cient  size  and 
strength  for  the  purpose  for  which  it  was 
used  by  the  defendant.  That  the  defendant 
negligently  failed  to  remove  the  said  wire 
from  the  ground  to  which  it  had  fallen 
and  negligently  failed  to  turn  off  the  cur- 
rent of  electricity  with  which  said  wire 
was  charged,  and  negligently  and  wrong- 
fully permitted  the  said  wire,  heavily  charg- 
ed with  electricity  as  aforesaid,  to  remain 
upon  the  ground  for  an  unreasonable  time 
after  the  same  had  fallen  from  the  pole 
to  which  it  bad  been  attached."  It  is  fur- 
ther alleged  that  the  death  of  Foley  "wa» 
caused  by  the  negligent  acts  of  defendant  as 
aforesaid."  The  rule  undoubtedly  is,  as  stat- 
ed in  Stevenson  v.  Southern  Pacific  Compa- 
ny, 102  Cal.  148,  34  Pac.  620:  "As  a  result 
of  the  application  of  these  principles  to  code 
pleading  in  cases  of  negligence  and  to  others 
of  kindred  character,  it  is  held  in  this  state, 
and  in  nearly  all  of  the  United  States,  that 
It  is  sufficient  to  allege  the  negligence  in  gen- 
eral terms,  specifying,  however,  the  particular 
act  alleged  to  have  been  negligently  done." 
The  particular  acts  were  specified  here  and 
upon  these  plaintiffs  were  compelled  to  rely. 
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The  Instruction  was  in  line  with  the  familiar 
principle  requiring  a  correspondence  between 
the  allegations  and  the  proof,  and  it  does  not 
furnish  ground  for  reversal.  It  is  true  that 
some  evidence  as  to  the  crossbars  was  re- 
ceived without  objection  from  defendant,  but 
it  related  particularly  to  the  appearance  of 
the  wire  attached  to  the  pole  nearest  the 
l)ody  of  the  deceased  and  constituted  a  part 
of  the  res  gestae.  It  cannot  be  said  that  de- 
fendant's failure  to  object  to  the  recital  of 
the  surrounding  circumstances  must  be  held 
as  an  acquiescence  in  the  theory  that  the 
complaint  charged  negligence  in  the  construc- 
tion and  maintenance  of  the  said  crossbars. 
Instruction  No.  6,  requested  by  the  defend- 
ant and  given  by  the  court,  is  in  the  follow- 
ing language :  "Even  though  the  installation 
and  maintenance  of  the  said  power  line  in 
question  were  inadequate,,  insecure,  and  in- 
Buf&clent,  still,  if  the  wire  which  caused  the 
death  of  James  M.  Foley,  if  bis  death  was 
caused  by  the  coming  In  contact  with  such 
wire,  became  detached  or  broken  by  reason 
of  a  storm  or  snowstorm  of  unusual  or  un- 
expected force  or  severity,  still  the  defendant 
could  not  be  held  liable  for  negligence,  unless 
it  allowed  and  permitted  said  wire  to  remain 
upon  the  ground  for  an  unreasonable  length 
of  time,  or  failed  to  turn  off  the  current  of 
electricity  after  the  discovery  of  the  fact  that 
the  wire  had  become  detached  and  had  fal- 
len to  the  ground."  The  contention  of  ap- 
pellants is  that  this  instruction  necessarily 
implies  that  negligence  In  the  construction 
and  maintenance  of  the  plant  is  entirely  im- 
material, although  the  Jury  may  have  believ- 
ed that  a  plant  properly  constructed  would 
have  successfully  resisted  the  storm  and  re- 
mained Intact  As  a  proposition  of  law,  this 
would  be  manifestly  incorrect,  as  a  negligent 
construction  or  maintenance  of  the  wire,  If 
it  contributed  to  the  accident,  would  impose 
liability  upon  the  defendant.  It  is  equally 
true  that  there  must  be  some  causal  connec- 
tion between  the  injury  and  the  faulty  con- 
struction or  maintenance.  If  the  storm  was 
BO  violent  that  it  would  have  broken  the  wire 
r^ardless  of  its  condition,  then  the  storm 
could  be  said  to  be  the  sole  cause  of  the 
breaking  of  the  wire,  and.  If  the  Jury  so  be- 
lieved, it  would  be  immaterial  If  they  also 
found  that  there  was  fault  in  the  construc- 
tion and  maintenance.  This  is  really  what 
was  intended  by  the  instruction,  and  while 
not  very  happily  expressed  and  subject  to 
the  criticism  of  uncertainty,  the  Jury  must 
have  BO  understood  it,  in  view  of  the  other 
Instructions  supplementary  to  and  qualify- 
ing it  But,  if  abstractly  considered,  it  should 
be  held  erroneous,  plaintiff  cannot  complain, 
for  the  reason  that  there  is  no  evidence  of 
any  imperfection  in  the  construction  or  main- 
tenance of  said  wire.  The  evidence  shows 
without  conflict  that  the  Installation  and 
maintenance  uf  the  system  were  not  faulty 
in  any  respect  and  the  court  might  have  so 


instructed  the  Jury  without  prejudice  to  plain- 
tiffs. Indeed,  the  only  theory  upon  which  a 
verdict  for  plaintiffs  could  be  sustained  ap- 
pertains to  defendant's  negligence  in  turning 
on  the  electric  current  in  the  wire  in  ques- 
tion and  allowing  it .  to  remain  for  such  a 
length  of  time  in  its  exposed  and  dangerous 
position. 

Instruction  17  presents  a  more  serious 
problem.  Therein  the  Jury  were  Instructed 
that  "a  man  of  ordinary  prudence  and  under- 
standing, who  has  lived  in  a  city,  neighbor- 
hood, or  community  where  electricity  is  con- 
veyed by  means  of  power  and  pole  lines  for 
purposes  of  heat,  light,  and  power  and  where 
electric  power  transmission  lines  are  install- 
ed and  maintained,  and  who  has  been  around 
electrical  power  lines,  transmission  lines, 
service  lines,  machinery  and  appliances,  is 
presumed  to  know  the  powers,  dangers,  and 
potentialities  of  electricity  and  electric  pow- 
er." If  we  are  to  indulge  such  a  presump- 
tion, it  must  be  in  opposition  to  what  we 
know  to  be  a  fact  Neither  the  ordinary  nor, 
probably,  the  extraordinary  man  knows  the 
"powers  and  potentialities  of  electricity." 
But  the  instruction  as  to  this  feature  is  not 
so  important  as  the  direction  in  reference 
to  the  dangers  of  electricity,  since  the  latter 
is  a  vital  element  in  the  determination  of  the 
question  of  the  "contributory  negligence"  of 
the  deceased.  In  the  light  of  the  undisputed 
facts,  the  instruction  of  the  court  would  be 
understood  by  the  Jury  as  a  declaration  that 
Foley  must  be  presumed  to  have  known  "the 
powers,  dangers,  and  potentialities  of  elec- 
tricity and  electric  power."  From  this  the 
inference  would  reasonably  follow  that  he 
must  have  known  that  if  be  came  in  contact 
with  a  live  wire  of  the  voltage  in  question, 
death  would  result  Is  this  not  an  invasion 
of  the  province  of  the  Jury?  Is  it  a  matter 
of  such  general  knowledge  that  the  ordi- 
nary man  who  lives  in  a  neighborhood  where 
electric  plants  are  operated  and  who  has 
been  around  the  machinery  and  appliances, 
however  infrequently  and  whatever  bis  busi- 
ness there,  may  be  declared  as  a  matter  of 
fact  to  be  acquainted  with  the  "dangers  and 
potentialities"  of  electricity?  This  does  not 
seem  to  be  one  of  the  unquestioned  data  of 
general  observation  and  knowledge  that  a 
court  is  permitted  to  declare  to  a  Jury.  Prob- 
ably the  vast  majority  of  such  men  do  un- 
derstand and  appreciate  the  danger,  but, 
under  our  system  of  procedure,  the  plaintiffs 
had  a  right  to  have  the  Jury  determine 
whether  the  deceased  knew  the  danger  of  the 
electric  current.  As  far  as  Foley's  actual 
knowledge  of  electricity  is  concerned,  the 
record  is  meager.  There  is  nothing  to  show 
that  be  was  ever  employed  by  an  electric 
light  company  and  the  only  connection  of  hla  - 
work  with  the  current  was  in  moving  a  lever 
one  way  to  turn  the  electricity  on  and  the 
other  way  to  turn  it  off.  Nevertheless,  the 
Jury  were  virtually  instructed  that  they  must 
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And  ^at  he  knew  tlie  danger  of  coming  In 
contact  with  the  current  In  Qiraudl  v. 
Electric  Imp.  Co.,  107  Cal.  120,  40  Pac.  108, 
28  L.  R.  A.  506,  48  Ain.  St  Rep.  114,  It  U 
held  that  "the  mere  fact  that  a  dangerous 
agency  is  used  raises  no  presumption  that 
the  public  know  enough  of  Its  nature  to 
avoid  the  danger  which  may  arise  from  its 

.  use."  It  is'  true,  as  suggested  by  respondent, 
that,  since  said  decision  was  rendered,  we 
have  made  great  progress  in  the  use  and 
knowledge  of  electricity  and  the  instruction 
condemned  therein  is  more  objectionable 
than  the  one  before  us,  but,  after  all,  the 
evidence  does  not  show  that  Foley  bad  any 
greater  knowledge  of  electricity  than  the 
general  public    Again,  it  is  not  improbable 

'  that  the  Jury  made  a  wrong  and  prejudicial 
application  of  the  instruction  to  the  act  of 
the  deceased  In  taking  hold  of  the  wire, 
ignoring  the  consideration  of  whether  he  bad 
reason  to  believe  that  the  wire  was  not 
charged  with  electricity.  It  is  easy  to  see 
how,  in  view  of  the  peculiar  facts,  the  jury 
may  have  concluded  that  the  court  Intended 
that  the  presumption  of  knowledge  of  the 
danger  would  accompany  this  act  of  the  de- 
ceased. At  any  rate,  we  think  the  determin- 
ation of  the  knowledge  of  the  danger  on  the 
part  of  the  deceased  should  have  been  left 
to  the  jury  without  any  direction  from  the 
court  unfavorable  to  plalntUfs. 

The  plaintiff s  requested  this  Instruction: 
"If  yon  find  that  James  M.  Foley,  when  go- 
ing to  or  coming  from  his  work  found  a  wire 
in  his  way,  and  that  he  did  not  believe  said 
wire  was  carrying  a  current  of  electricity 
and  that  an  ordinarily  prudent  man  in  his 
situation  at  the  time  wduld  not  have  believ- 
ed that  said  wire  was  carrying  a  current  of 
electricity,  then  if  you  find  that  he  placed 
bis  bands  on  said  wire.  In  an  endeavor  to  get 
it  out  of  his  way,  he  was  not  guilty  of  neg- 
ligence." The  court  modified  the  proposed 
instruction  by  adding  after  "believed"  the 
following  words,  "or  suspected,  and  would 
have  had  no  reason  to  believe  or  suspect." 
The  contention  is  that  an  ordinarily  prudent 
man  might  have  had  some  suspicion  that 

'  the  wire  was  charged  and  yet  not  be  guilty 
of  negligence  if  he  ignored  the  suspicion  and 
took  hold  of  the  wire.  The  test  that  seems 
to  be  generally  recognized  is  whether  an  or- 
dinarily prudent  man,  under  the  same  cir- 
cumstances, would  have  believed  there  was 
danger.  It  Is  probable  that  the  jury  would 
not  be  misled  by  the  introduction  of  the  ad- 
ditional element  of  suspicion,  but  we  think 
the  modiflcatlon  might  well  have  been  omit- 
ted. As  a  matter  of  fact  instructicm  No.  21, 
as  given  by  the  court  is  in  exact  barmony 
with  the  proposed  instruction  No.  20,  and,  we 
think,  states  the  rule  correctly.  We  have  ex- 
amined the  other  assignments  of  error,  but 
find  nothing  therein  demanding  specific  no- 
tice. 


We  think  a  new  trial  should  be  granted, 
and  tbe  order  denying  the  motion  Is  there- 
fore reversed. 


(14  Cal.  Aj>p.  4S1> 
In  re  CHADBOURNBfS  ESTATE.    (Civ.  748.) 

(Court  of  Appeal,  Third   District,  California. 
Nov.  9,  1010.) 

1.  executobs  and  aoiaristbatobs  ($  22*)— 
Appointment— Speciai,   Administbatob. 

The  appointment  of  a  specia'l  administrator 
is  not  intended  to  bring  about  a  general  admin- 
istration of  tbe  estate,  the  administrator's  pow- 
ers being  limited,  and  should  not  be  extended 
without  necessity,  or  continue  longer  than  is 
reasonably  necessary  to  secure  tbe  appointment 
of  an  administrator. 

(BM,  Note.— For  other  cases,  see  EJxecutors 
and  Administrators,  Cent  Dig.  I  116;  Dec.  Dig. 
I  22.*] 

2.  EJXECUTORS  AND  Aduinistbatobs   (§  35*)— 

Appointment  —  Special  Administbatob  — 

STATnTES. 

Code  Civ.  Proc.  jS  1411,  provides  that  when 
an  executor  or  administrator  is  suspended  or 
removed,  the  superior  court  or  a  judge  thereof 
may  appoint  a  special  administrator  to  collect 
and  take  charge  of  the  estate,  and  to  exercise 
such  powers  as  may  t>e  necessary  in  the  preser- 
vation of  the  estate,  or  he  may  direct  the  public 
administrator  to  take  charge  thereof.  Section 
1426  provides  that  if  all  the  executors  or  admin- 
istrators die  or  become  incapable,  or  the  power 
and  authority  of  all  of  them  is  revoked,  the 
court  must  issue  letters  of  administration,  with 
the  will  annexed,  or  otherwise,  to  the  widow  or 
next  of  kin,  or  others,  in  the  same  order  and 
manner  as  directed  in  relation  to  original  letters 
of  administration.  Held,  that  when  executors 
were  removed  for  failure  to  give  notice  to  cred- 
itors for  several  months  after  appointment  the 
court  had  power,  pending  an  appeal  from  such 
removal  order,  to  appoint  a  special  administra- 
tor under  section  1411.  and  also  to  proceed  un- 
der section  1426  to  the  hearing  of  a  petition 
for  the  appointment  of  an  administrator  with 
the  will  annexed ;  but  the  court  had  no  juris- 
diction to  appoint  a  general  administrator  with 
the  will  annexed,  until  the  order  of  removal  had 
become  final. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  258;  Dec 
Dig.  f  35.*] 

Appeal  from  Superior  Court,  Solano  Coun- 
ty; A.  J.  Buckles,  Judge. 

Judicial  settlement  of  the  estate  of  EM- 
win  Chadbourne,  deceased.  From  an  or- 
der appointing  Dennie  May  Chadbourne,  sur- 
viving wife  of  deceased,  speclal  administra- 
trix and  appointing  J.  W.  Warboys,  admin- 
istrator of  the  estate,  pending  an  appeal 
from  an  order  revoking  the  appointment  of 
Mrs.  Chadbourne  and  F.  A.  Chadbourne  ex- 
ecutors of  the  estate,  F.  A.  Chadbourne  and 
others  appeal.  Reversed  In  part,  and  re- 
manded for  further  proceedings. 

T.  T.  O.  Gregory,  for  appellants.  Paul  O. 
Harlan,  for  respondents. 

CHIPMAN,  P.  J.  This  Is  an  appeal  from 
an  order  appointing  an  administrator  with 
the  will  annexed,  pending  the  appeal  from 
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an  order  reTOking  the  appointment  of  tbe  ex- 
ecutors of  said  will. 

On  December  16,  1909,  Dennle  May  Cbad- 
bonme,  aurvlTing  wife  of  deceased,  filed  ber 
petition  in  wliicb  it  was  alleged  that  F.  A. 
Gliadboume  and  she,  herself,  had  been  duly 
appointed  executors  of  the  will  of  deceased; 
that  her  co-executor  had  neglected  for  two 
months  to  give  notice  to  creditors  of  the  es- 
tate as  had  been  ordered,  and  that  she  did 
not  give  notice,  "because  she  relied  upon  the 
assarance  of  said  V.  A.  Chadboume  that  the 
said  notice  had  been  given";  that,  "subject 
to  the  revocation  by  the  court  of  the  letters 
testamentary  issued  as  aforesaid  to  the  said 
F.  A.  Chadboame,  petitioner  is  willing  to, 
and  will,  npon  such  revocation  being  made, 
resign  her  aforesaid  appointment  as  such  ex- 
ecutor." She  prayed  that  a  day  be  appointed 
for  the  said  F.  A.  Chadboame  "to  show  cause 
why  his  said  appointment  and  letters  as  ex- 
ecutor sliall  not  be  revoked" ;  and  that  until 
tlie  bearing  the  powers  of  the  said  F.  A. 
Chadboume  be  suspended  and  "your  peti- 
tioner be  appointed  special  administrator  of 
said  estate,  and  upon  the  hearing  petitioner 
be  appointed  administrator." 

The  court  found  that  F.  A.  Chadboume 
caused  directions  to  be  given  that  notice  to 
creditors  should  be  published  in  the  Solano' 
County  Couriw,  on  the  day  the  court  ordered 
notice  to  be  published,  and  that  Dennie  May 
Chadboume  believed  such  notice  had  been 
published  and  did  not  know  to  the  contrary, 
until  just  before  the  filing  of  her  petition; 
that  "no  damage  accrued  to  the  estate  by 
reason  of  the  neglect  to  give  notice  to  the 
creditors  other  than  such  as  may  arise  from 
delay  in  the  administration  of  the  estate." 
On  January  14,  1910,  the  court  gave  its  judg- 
ment, which  was  filed  January  20tb,  that 
the  letters  of  said  executors  be  revoked,  and 
appointing  Mrs.  Chadboume  special  admin- 
istrator. On  January  14,  1910,  respondent, 
J.  W.  Warboys,  filed  his  petition  for  appoint- 
ment as  administrator  of  said  estate,  as  the 
nominee  of  Mrs.  Chadboume,  and  on  the 
17th  of  January  appellants,  Joseph  R.  Chad- 
bourne  and  Grant  Chadboume,  brothers  of 
deceased,  filed  their  petition  praying  for  let- 
ters of  administration  with  the  will  annexed 
of  said  deceased,  and  on  the  same  day  filed 
their  petition  for  appointment  as  special  ad- 
ministrators pending  tbe  hearing  of  said  pe- 
titions. On  January  31st,  F.  A.  Chadboume, 
Joseph  R.  Chadboume,  and  Grant  Chad- 
boume filed  their  opposition  to  the  appoint- 
ment of  said  Warboys  and  on  the  same  day 
F.  A.  Chadboume  filed  notice  of  appeal  from 
the  judgment  entered  January  aoth,  revok- 
ing his  letters  and  appointing  Dennie  May 
Cliadbonme  special  administrator.  On  Jan- 
uary 31st,  the  petition  of  Warboys  for  let- 
ters, the  opposition  thereto,  and  the  petition 
of  Joseph  and  Grant  Chadbonrne  for  letters 
came  on  for  hearing  and  evidence,  written 
and   oral,    was   introduced.     Among   other 


things,  the  court  found:  That  the  authority 
of  said  executors,  F.  A.  and  Dennie  M.  Chad- 
bourne,  was,  on  January  14th,  revoked ;  that 
on  that  day  (there  being  no  executor)  said 
Warboys  filed  his  i)etition  for  letters  "at  the 
request  and  upon  the  appointment  of  the 
said  Dennie  May  Chadboume,  •  •  •  and 
said  request  and  appointment  were  duly  and 
regularly  filed  herein  on  January  14,  1910"; 
that  on  January  17th  Joseph  and  Grant 
Chadboume,  brothers  of  deceased,  filed  their 
petition  for  special  letters  and  also  for  let- 
ters with  the  will  annexed;  that  "the  said 
Dennie  May  Chadboume  and  said  J.  W.  War- 
boys are  competent  to  administer  said  es- 
tate," and  that  the  said  Dennie  "is  compe- 
tent to  appoint,  designate,  and  nominate  any 
other  person  to  administer  the  said  estate  in 
her  stead;  but  said  Dennie  May  Chadboume 
is  not  entitled  to  the  appointment  as  admin- 
istrator with  the  will  annexed  in  said  es- 
tate" ;  that  said  Dennie  and  said  F.  A.  Chad- 
bourne  "were  removed  and  their  power  and 
authority  revoked,  as  said  executors,  solely 
for  the  reason  of  their  neglect  to  give  no- 
tice to  creditors  for  more  than  two  months 
after  their  appointment  as  such  executors; 
that  there  will  be  no  delay  in  granting  let- 
ters of  administration  with  the  will  annexed 
to  said  estate ;  that  the  making  of  the  order 
therefor  will  not  be  likely  to  be  protracted ; 
and  that  said  estate  will  not  sufTer  either 
loss  or  damage  for  the  want  of  some  person 
with  authority  to  take  charge  of  and  care 
for  it  under  special  letters  of  administra- 
tion ;  that  said  J.  W.  Warboys  la  entitled  to 
letters  of  administration  with  the  will  an- 
nexed herein;  and  that  neither  the  said 
Grant  Chadboume  nor  the  said  Joseph  B. 
Chadboume  is  entitled  to  either  letters  of 
administration  with  tbe  will  annexed,  or  spe- 
cial letters  of  administration  herein."  Judg- 
ment was  accordingly  made  bearing  date 
Febraary  2,  1910,  and  filed  February  8,  1910, 
from  which  the  Chadboumes,  on  March  4, 
1910,  duly  gave  notice  of  appeal. 

Appellant's  principal  point  is  that,  pending 
'the  appeal  of  F.  A.  Chadboume  from  the  or- 
der removing  him  as  executor,  he  was  sus- 
pended from  office,  and,  while  it  was  within 
the  power  of  the  court  to  appoint  a  special 
administrator  to  act  during  such  suspension, 
the  court  had  no  power  to  appoint  an  a,d- 
minlstrator  with  the  will  annexed,  until 
such  order  of  removal  became  flnaL  Reli- 
ance is  placed  upon  section  1411  of  the  Code 
of  Civil  Procedure,  which  provides  as  fol- 
lows: "When  •  •  •  an  executor  or  ad- 
ministrator •  •  •  is  suspended  or  re- 
moved, the  superior  court,  or  a  judge  there- 
of, must  appoint  a  special  administrator  to 
collect  and  take  charge  of  the  estate  •  •  • 
and  to  exercise  such  powers  as  may  be  nec- 
essary for  the  preservation  of  the  estate,  or 
he  may  direct  the  public  administrator  to 
take  charge  of  the  estate." 

Section  1426  of  the  same  Code  reads:  ."If 
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all  the  executors  or  administrators  die,  or 
become  incapable,  or  the  power  and  author- 
ity of  all  of  them  is  revoked,  the  court  must 
Issue  letters  of  administration,  with  the  will 
annexed  or  otherwise,  to  the  widow  or  next 
of  kin,  or  others,  In  the  same  order  and 
manner  as  Is  directed  in  relation  to  original 
letters  of  administration.    •    •    • " 

The  court  had  the  power,  under  section 
1411,  to  appoint  a  special  administrator  to 
take  charge  of  the  estate  (Estate  of  Crozler, 
65  Cal.  332,  4  Pac.  109) ;  and  it  also  had  the 
power,  under  section  1426,  to  proceed  to  the 
hearing  of  a  petition  for  the  appointment  of 
an  administrator  with  the  will  annexed. 
The  appointment  of  a  special  administrator 
Is  not  intended  to  bring  about  a  general  ad- 
ministration of  the  estate;  his  powers  are 
limited  by  the  section,  and,  while  they  may, 
by  order  of  the  court,  be  made  to  embrace 
duties  not  strictly  within  the  letter  of  the 
statute,  under  the  pressure  of  necessity  made 
to  appear,  the  appointment  should  not  con- 
tinue longer  than  is  reasonably  necessary  to 
secure  the  appointment  of  an  administrator, 
who  would  have  aH  the  powers  given  execu- 
tors. We  do  not  doubt  the  power  of  the 
court  to  proceed  under  section  1426  (In  re 
Plna,  112  Cal.  14,  44  Pac.  332;  Estate  of 
Strong,  119  Cal.  663,  51  Pac.  1078),  unless,  as 
Is  contended,  the  appeal  from  its  order  re- 
moving the  executors  stayed  all  proceedings 
to  appoint  a  general  administrator. 

In  Re  Moore,  86  Cal.  72,  24  Pac.  846,  the 
precise  question  was  before  the  court  and  It 
said:  "Pending  the  appeal  of  Thomas  W. 
Moore  from  the  order  removing  him,  he  was 
suspended  from  oflSce,  and  it  was  within  the 
iwwer  of  the  court  to  appoint  a  special  ad- 
ministrator to  act  during  the  period  of  sus- 
pension, but  not  to  appoint  a  general  admin- 
istrator until  such  order  or  removal  became 
final."  This  case  is  cited  in  More  v.  More, 
127  Cal.  460,  463,  59  Pac.  823,  824,  and  in 
Guardianship  of  Van  Loan,  142  Cal.  429,  76 
Pac.  39.  The  proposition  decided  In  86  Cal. 
supra,  was  approved  and  applied  to  the  case 
of  the  removal  of  a  guardian  in  the  Van 
Loan  Case.  Mr.  Justice  Angellotti  gives 
what  appears  to  be  the  reason  for  the  rule, 
namely,  that  "the  question  as  to  who  shall 
be  the  general  administrator  of  the  estate  is 
involved  in  the  appeal,  and  proceedings  there- 
on are  stayed  by  such  appeal." 

The  notice  of  the  appeal  from  the  Judg- 
ment removing  the  executors  was  filed  Janu- 
ary 31,  1910,  and  although  the  petition  for 
the  appointment  of  Warboys  was  heard  on 
that  day,  the  order  appointing  him  was  not 
made  until  February  2d,  following.  Respond- 
ents' claim  that  the  appointment  was  made 
prior  to  the  appeal  is  not  borne  out  by  the 
record. 

A  question  is  raised  as  to  the  sufficiency 
of  the  nomination  of  Warboys  by  Mr&  Chad- 
bourne  and  also  as  to  whether  she  was  en- 


titled to  make  a  nomination.  It  is  not  neces- 
sary to  decide  the  itoint.  Inasmuch  as  we 
must  bold.  In  view  of  the  decisions  above 
dted,  that  the  court  was  without  authority 
to  appoint  a  general  administrator. 

The  record  does  not  disclose  the  outcome 
of  Mrs.  Chadboume's  appointment  as  special 
administrator  by  the  same  order  which  re- 
voked her  letters  as  executor.  Just  how  it 
came  about  that  the  court  removed  her  as 
executor  for  cause,  and  yet  appointed  her  by 
the  same  order  to  take  charge  of  the  estate, 
does  not  appear.  Nor  does  it  appear  whether 
she  gave  the  bond  required  and  qualified. 
It  would  rather  be  Inferred  from  the  record 
that  the  court  and  counsel  treated  that  part 
of  the  order  as  a  nullity.  Indeed,  section 
1511  of  the  Code  of  Civil  Procedure  requires 
the  court,  upon  the  neglect  of  an  executor 
for  two  months  after  his  appointment  to 
give  notice  to  creditors,  to  revoke  his  letters 
and  "appoint  some  other  person  in  his  stead." 
However,  this  feature  of  the  proceedings 
does  not  affect  the  main  question. 

In  the  judgment  appointing  J.  W.  War- 
boys administrator,  the  court  denied  the  pe- 
tition of  Joseph  R.  and  Grant  Chadbourne 
to  be  appointed  special  administrators  and 
also  administrators  with  the  will  annexed. 
The  appeal  Is  from  the  whole  of  the  Judg- 
ment. The  denial  of  the  petition  of  the 
Chadbourne  brothers  doubtless  was  because, 
in  the  opinion  of  the  court,  Mrs.  Chadbourne, 
as  widow,  had  the  superior  right  to  admin- 
ister or  to  nominate  a  person  in  her  stead. 
As  the  appointment  of  her  nominee  was  with- 
out authority,  It  seems  to  us  that  the  ques- 
tion of  appointing  a  special  administrator 
pending  the  appeal  from  the  judgment  re- 
voking the  letters  of  the  executors,  should 
go  back  unembarrassed  by  any  proceedings 
now  here  on  this  appeal. 

The  Judgment  dated  February  2,  1910,  and 
filed  February  8,  1910,  Is  reversed,  with  di- 
rections to  the  court  to  take  such  further 
proceedings  in  the  matter  as  it  may  be  ad- 
vised. 

We  concur:   HART,  J.;    BURNETT,  J. 


(14  Cal.  A.  M2) 

PEOPLE  V.  DANFOHD.     (Cr.  168.) 

(Court  of  Appeal,   Second  District,  California. 

Nov.  3,   1910.     Rehearine  Denied  by 

Supreme  Court  Dec.  29,  1910.) 

1.  Teleobaphs   and   Telephones    (J   79*)  — 

FORGEBT     OF    TXLEQBAU  —  STATUTES  —  EVI- 
DENCE. 

Evidence  held  sufficient  to  sustain  a  con- 
viction on  an  ioformation  framed  under  Pen. 
Code,  I  474,  and  charging  defendant  with  will- 
fully deliverine  to  another  a  message  falsely 
purporting  to  nave  been  received  by  telegraph 
knowing  the  same  to  l>e  false,  and  with  the  lOr 
tent  to  injure  and  deceive  the  person  to  whom 
it  was  delivered. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Ont  Dig.  S  22;  Dec.  Dig.  S 
79.*] 
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2.  Telegraphs  and  Tixkfbonbs  (S  79*)  — 
FoRGEST    OF    Telegrams  —  Injury    from 

FOROERT. 

It  is  not  necessary  that  the  person  Intend- 
ed to  be  injured  or  deceived  by  a  forged  tele- 
fraph    message    in    violation    of    Pen.    Code,    § 
74,  should  be  actually  injured. 
[EM.   Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §  22;    Dec.   Dig. 
I   79.»] 

3.  Jttrt  (5  5*)— Jury  List— Apportionment. 

Code  Civ.  Proc.  $  200,  requiring  that  the 
list  of  jnrors  be  selected  from  the  different 
townships  or  wards  of  the  respective  counties 
in  proportion  to  the  number  of  inhabitants 
therein,  as  near  as  can  be  estimated  by  the  per- 
sona making  the  list,  is  directory,  and,  in  the 
absence  of  any  abuse  of  discretion,  the  action  of 
the  judges  of  the  superior  court  in  making  the 
selection  should  not  be  distarbed. 

(Ed.  Kote. — For  other  cases,  see  Jury,  Cent 
Dig.  i  8;   Dec.  Dig.  §  5.*] 

4.  Indictment  and  Information  ($  129*)  — 
Joining  of  Counts— Offense  Relating  to 
Same  Transaction. 

Under  Pen.  Code,  §  954,  providing  that  an 
information  may  charge  different  offenses  under 
separate  counts,  but  that  they  must  all  relate 
to  the  same  transaction,  an  infonnation  charg- 
ing in  one  count  forgery  of  a  telegraph  mes- 
sage, and  in  a  second  count  an  attempt  to  ob- 
tain money  by  false  pretenses,  based  on  the 
same  transaction,  was  not  demurrable  as  stat- 
ing more  than  one  offense. 

[Bd.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  iS  414-418;  Dec. 
Dig.  i  129.*] 

5.  Indictment  and  Information  (§  41*)  — 
Conformity  of  Information  to  Prelim- 
inary Complaint. 

Where  defendant  was  committed  by  a  mag- 
istrate upon  an  affidavit  charging  forgery  of  a 
telegraph  message,  in  violation  of  Pen.  Code, 
i  474,  he  canuot  be  charged  in  the  information 
with  attempting  to  obtain  money  under  false 
pretenses  tbongh  it  grew  out  of  the  same  trans- 
action. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §|  152,  163-169; 
Dec.  Dig.  §  41.*] 

6.  Criminal  L.aw  (5  1167*)- Harmless  Er- 
ror—Defects IN  Information. 

Where  an  information  sufficiently  charges 
the  commission  of  the  offense  for  which  defend- 
ant was  committed  by  a  magistrate  on  an  affi- 
davit of  complaint,  that  the  information  also 
charges  another  offense  arising  out  of  the  same 
transaction,  but  not  included  in  the  preliminary 
complaint  and  commitment,  was  not  ground  for 
reversal,  especially  where  the  latter  count  was 
dismissed  at  the  commencement  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §|  3101-3106;    Dec.  Dig.  §  1167.*] 

7.  Indictment  and  Information  (§  138*)  — 
Motion  to  Set  Aside— Grounds— Form. 

A  motion  to  set  aside  an  information,  on 
the  ground  that  the  second  ^ount  charges  de- 
fendant with  an  offense  for  which  he  was  not 
committed,  should  be  directed  against  the  sec- 
ond count  alone,  and  not  to  the  entire  informa- 
tion. 

[Ed.  'Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i  472;  Dec.  Dig. 
S  138.*] 

8.  Criminal  Law  (8  1167*)— Harmless  Er- 
ror—Dismissal of  Count— Operation  and 
Effect. 

Whether  one  of  the  counts  of  an  informa- 
tion was  or  was  not  for  an  offense  for  which 
defendant  was  not  committed  by  a  magistrate, 
defendant  had  no  ground   of  complaint  to  its 


dismissal  on  motion  of  the  district  attorney, 
leaving  the  information  sufficient  to  charge  the 
offense  for  which  he  was  committed. 

(Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  3101 ;    Dec.  Dig.  §  1167.*] 

9.  Indictment  and  Information  (§  144*)  — 
Motion  to  Dismiss — "Dismissal." 

The  dismissal  of  a  count  of  an  information 
is  not  an  amendment  thereof,  but  is  in  the 
nature  of  an  election  to  proceed  on  the  remain- 
ing counts. 

[EM.  Note.— For  other  cases,  see  Indictment 
and  Infonnation,  Cent.  Dig.  i  488;  Dec.  Dig. 
§  144.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  210.5-2106;    vol.  8,  p.  7639.) 

10.  Indictment  and  Information  (S  144*)— 
Motion  to  Dismiss— Dismissal  of  Count- 
Operation  AND  Effect. 

Under  Pen.  Code,  §  1019,  providing  that 
a  plea  of  guilty  puts  in  issue  every  raaterial 
allegation  of  the  information,  the  dismissal  of 
one  count  after  the  plea  is  enteredj  leaving  an- 
other count,  the  allegations  of  which  are  com- 
plete and  independent  of  the  dismissed  count, 
does  not  leave  the  case  without  issue  joined. 

[Bd.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i  488;  Dec.  Dig. 
§  144.*] 

11.  Indictment  and  Information  (S  110*) — 
Language  of  Statute  —  Forgery  —  FlcTS 
Extrinsic  to  Instrument. 

An  information  for  forgery,  which  charged 
the  offense  in  the  language  of  the  statute  (Pen. 
Code,  §  474),  without  averment  of  extrinsic 
matter  showing  in  what  manner  the  forged  mes- 
sage deceived  the  complaining  witness,  is  not 
defective,  as  it  cannot  be  said  that  the  instru- 
ment, if  genuine,  would  not  have  efficacy  to  or 
that  it  could  not  injure  or  deceive. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  289-294;  Dec. 
Dig.  §  110;*    Forgery,  Cent  Dig.  §1  61,  64.] 

12.  Criminal  Law  (§  1167*)— Harmless  Er- 
ror—Variance. 

Where  the  information  charged  the  forgery 
of  a  telegram,  setting  out  a  copy  of  the  mes- 
sage, and  on  trial  an  identical  copy  was  of- 
fered in  evidence,  in  connection  with  the  rules 
and  regulations  of  the  telegraph  company  with- 
out objection  by  the  defendant,  the  variance  in- 
volved in  admitting  the  rules  and  regulations 
in  evidence  was  without  prejudice  to  defend- 
ant 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {$  3101-3106;   Dec.  Dig.  i  1167.*] 

13.  Criminal  Law  (8  552*)— Evidence:— In- 
cbiminatinq  Circumstances — Identity  of 
Defendant  as  Party  at  Telephone. 

In  a  trial  for  forgery  of  a  telegraph  mes- . 
sage,  where  there  was  evidence  tending  to  show 
that  some  one,  claimed  by  the  state  to  have  been 
defendant  telephoned  to  the  telegraph  office, 
asking  that  the  message  be  returned  to  him  for 
correction,  but  the  employfe  of  the  telegraph 
company  failed  to  identify  defendant  as  the  per- 
son who  telephoned,  circumstantial  evidence 
was  admissible  to  prove  such  identity. 

[Ed.  Nate. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  1257,  1259-1202;  Dec.  Dig.  | 
652.*] 

14.  Criminal  Law  {§  1166%*)— Trial— Prej- 
udicial Conduct  op  Judge. 

At  the  trial  of  an  information  for  forgery 
of  a  telegraph  message,  defendant  after  a 
colloquy,  said.  "I  desire  to  assign  here  preju- 
dicial error,"  to  whieh  the  court  replied:  "That 
is  for  the  Supreme  Court  to  say.  You  take 
your  exception  to  the  adverse  ruling,  and  you 
have  your  record  made."    Held,  that  the  state- 
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ment  made  bj  the  court  was  not  prejudicial 
misconduct 

[Ed.  Note.— For  other  cases,  see  Criminal  LaWf 
Cent  Dig.  |  3125 ;  Dec.  Dig.  §  lie6V6-»] 
16.  Crimirai.  Law  (J  730*)— Triai>-(Misoon- 
DUCT  OF  Counsel,— Action  by  Couet. 
Alleged  misconduct  of  the  district  attorney 
was  cured  where  the  court,  on  its  own  motion, 
instructed  the  juiy  that  they  should  disregard 
those  acts  of  the  district  attorney  which  de- 
fendant oonsidered  offensive  and  prejudicial, 
especially  where  it  was  apparent  from  the  ver- 
dict that  the  jury  waa  not  inSuenced  by  such 
misconduct. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  $  1693 ;   Dec.  Dig.  i  730.*] 
16.  CxnaNAi.  Law  (|  829*)— TriaI/— Instruc- 
tions —  INBTBUCTION    COVEBXD    BT    TEOSE 

Given. 

Where  the  Jury  have  been  fully  and  fairly 
Instructed  upon  a  point  covered  by  a  requested 
instruction,  its  refusal  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Gent  Dig.  {  20U ;   Dec.  Dig.  g  829.*] 

Appeal  from  Superior  Court,  Loa  Angeles 
Coan{^ ;  George  R.  Davis,  Judge. 

W.  J.  Danford  was  convicted  of  forgery, 
and  he  appeals.    AflBrmed. 

Grove  B.  Walter,  L.  L.  Cardwell,  and  W. 
3.  Danford,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  and  George  Beebe,  Deputy  Atty.  Gen., 
for  respondent. 

SHAW,  J.  Defendant  was  convicted  upon 
an  Information  charging  him  with  willfully 
delivering  to  another  a  message  falsely  pur- 
porting to  have  been  received  by  telegraph, 
knowing  the  same  to  be  false,  and  with  the 
intent  to  Injure  and  deceive  the  one  to  whom 
It  was  delivered.  The  Information  was  as 
follows: 

"The  said  W.  J.  Danford  Is  accused  by  the 
district  attorney  of  anu  for  the  county  of 
Los  Angeles,  state  of  California,  by  tUs  in- 
formation, of  a  felony  committed  as  follows: 
That  the  said  W.  J.  Danford  on  the  23d  day 
of  December,  1909,  at  and  in  the  county  of 
Los  Angeles,  state  of  California,  did  will- 
fully, unlawfully,  feloniously,  Icnowingly,  and 
with  intent  to  deceive.  Injure  and  defraod 
one  C.  J.  O'Keefe,  deliver  and  cause  to  be 
delivered  to  C.  J.  O'Keefe  a  certain  false 
and  forged  message,  which  said  false  and 
forged  message  is  in  the  following  words  and 
figures,  to  wit,  'Dated  Telluride,  Colo.,  Dec. 
22,  '09.  To  C  J.  O'Keefe,  Los  Angeles,  Calif. 
— Bonds  Inquired  about  will  be  redeemed  at 
par  5,000  dollars  and  interest  upon  maturity. 
May,  1910.  I.  B.  Brown,  Cashier;'  and 
which  said  false  and  forged  message  then 
and  there  falsely  purported  to  have  lieen  re- 
ceived by  telegraph  and  from  a  telegraph  of- 
fice and  from  one  I.  E.  Brown,  cashier ;  that 
in  truth  and  in  fSct  the  said  message  was 
false  end  forged,  and  had  not  been  received 
by  telegraph,  and  had  not  been  received  from 
any  telegraph  office,  and  had  not  been  receiv- 
ed from  I.  E.  Brown,  cashier;  and  that  he, 
the  said  W.  J.  Danford,  then  and  there  well 


knew  that  said  mesuge  wmt  false  and  forged 
and  bad  not  been  received  by  telegraph,  and 
bad  not  been  received  from  any  telegraph 
office,  and  had  not  been  received  from  I.  JS. 
Brown,  cashier— contrary  to  the  form,  force 
and  effect  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  people  of  the  state  of  California." 

A  number  of  alleged  errors  are  assigned  a> 
grounds  for  reversal,  among  which  it  is  urg- 
ed that  the  verdict  is  not  justified  by  the 
evidence. 

1.  The  evidence  tended  to  show  that  the 
defendant,  who  was  at  the  time  engaged  in 
the  practice  of  law  In  the  city  of  Los  Angeles, 
had  in  his  possession  a  $5,000  bond,  whicb 
purported  to  have  been  Issued  by  the  San 
Miguel  Gas,  Light  &  Power  Corporation  of 
Telluride,  Colo.;  that  defendant  desired  to 
negotiate  a  loan  of  $1,000  upon  tnis  bond  as 
security,  and  to  that  end  called  upon  C.  J. 
O'Keefe,  the  complaining  witness.  In  said  city 
of  Los  Angeles.  In  the  course  of  the  conver- 
sation defendant  gave  to  O'Keefe  the  names 
of  certain  alleged  bond  brokers  in  Denver 
and  suggested  that  be  (O'Keefe)  wire  them 
as  to  the  value  of  the  bond.  On  the  day  fol* 
lowing  O'Keefe  called  at  defendant's  office^ 
where,  at  O'Keefe's  suggestion,  it  was  ar- 
ranged that  a  telegram  signed  by  him 
(O'Keefe)  should  be  sent  to  the  First  Nation- 
al Bank,  Telluride,  Colo.,  the  expense  thereof 
to  be  borne  by  defecdant  Thereupon,  a  tele- 
gram was  prepared  as  follows:  "First  Na- 
tional Bank,  Telluride,  Colo.  Please  advise 
as  to  value  of  five  thousand  dollar  bond.  No, 
32,  Series  A,  Issued  by  San  Miguel,  Gas,  Light 
&  Power  Corporation,  of  date  May  first, 
1900,  due  1910,  signed  by  E.  W.  Weed.  Prest, 
and  Jas  Herman,  Secty.,  and  is  same  likely 
to  be  paid  when  Arte.  [Signed]  C.  J.  O'Keefe." 
Defendant  telephoned  for  a  messenger  boy, 
and  after  writing  upon  the  telegraphic  blank 
containing  the  message  that  the  expense  of 
transmitting  the  message  was  to  be  charged 
to  him  and  the  answer  delivered  at  his  oHice, 
gave  it  to  the  messenger,  who  delivered  it 
to  the  Western  Union  Telegraph  office.  Short- 
ly after  this  message  was  delivered  to  said 
office,  some  one  claiming  to  he,  and  who  gave 
the  name  of  defendant,  phoned  the  telegraph 
office,  advising  them  not  to  transmit  the  mes- 
sage^ but  to  return  it  to  defendant's  office. 
Pursuant  to  such  instructions,  the  message 
was  not  transmitted,  but  the  same  was  re- 
turned to  the  office  of  defendant  and  dellr* 
ered  to  him.  On  the  following  day  O'Keefe 
called  at  defendant's  office,  in  response  to  a 
phone  call  from  defendant,  at  which  time  de- 
fendant gave  him  what  purported  to  be  a  re- 
ply to  the  message  which  O'Keefe  had  writ- 
ten and  which  he  supposed  had  been  trans- 
mitted to  the  First  National  Bank,  Telluride, 
Colo.  This  reply  was  inclosed  in  a  sealed 
envelope  of   the  Western   Union   Telegi-aph 
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Gompany  and  addressed  to  O.  J.  (^Keefe.  It 
contained  a  telegram  In  tbe  words  and  figures 
following:  "Dated  Tellurlde,  Colo.,  Decem- 
ber 22,  09.  To  C.  J.  O'Keefe,  Los  Angeles. 
Calif.  Bond  Inquired  about  will  be  redeemed 
at  par,  5000  dollars  and  interest,  upon  ma- 
turity. May.  1910.  [Signed]  I.  E.  Brown, 
Cashier."  O'Keefe  at  tbe  time  believed  the 
message  to  be  genuine  and  sent  in  reply  to 
the  one  prepared  by  blm,  which  he  supposed 
bad  been  transmitted.  Nevertheless,  he  later 
made  some  Inquiry  at  tbe  telegraph  office, 
and  learned  that  no  such  message  had  been 
received  or  delivered  through  tbe  Western 
Union  telegraph  ofllce.  It  further  appeared 
at  tbe  trial  that  I.  El  Brown,  whose  name 
purported  to  be  signed  to  the  telegram,  never 
signed  the  sam^  that  the  bond  was  valne- 
less,  and  that  there  was  no  snch  corporation 
as  San  Miguel  Gas,  Light  &  Power  Company 
of  Tellurlde.  O'Eeefu  did  not  make  the  loan, 
and  sustained  no  loss  or  Injury  by  reason  of 
tbe  alleged  deception. 

Appellant  made  no  attempt  to  controvert 
these  facts,  but  based  his  defense  upon  tbe 
claim  that  he  was  an  innocent  victim  of  an- 
other, one  Jeffrey  Ryan,  who,  as  a  client,  em- 
ployed tbe  defendant  to  negotiate  a  loan  for 
blm  upon  the  bond,  assigning  certain  rea- 
sons for  not  being  known  in  the  transaction 
himself.  The  testimony  of  defendant  and  tbe 
Inferences  to  be  drawn  therefrom  are,  In  ef- 
fect, that  Ryan  personated  defendant  In  In- 
tercepting and  by  telephone  recalling  the 
message  signed  by  O'Keefe  and  addressed  to 
the  First  National  Bank  at  Tellurlde,  and 
that  Ryan  forged  the  telegram,  made  tbe 
basis  of  the  prosecution,  and  gave  It  to  de- 
fendant, claiming  that  it  had  been  delivered 
at  defendant's  office  in  tbe  absence  of  the  lat- 
ter and  received  by  Ryan,  who  left  it  with 
defendant  for  delivery  to  O'Keefe ;  that  de- 
fendant, believing  It  to  be  genuine  and  In 
answer  to  O'Keefe's  telegram  to  the  First 
National  Bank,  gave  It  to  blm  when  he  went 
to  defendant's  office  In  response  to  a  tele- 
phone call  requesting  him  to  do  so.  Ryan  did 
not  appear  at  the  trial,  nor  was  it  made  to 
appear  that  any  one  other  than  defendant 
had  ever  seen  or  heard  of  such  a  person.  Ev- 
idently the  Jury  did  not  believe  tbe  defend- 
ant to  be  the  victim,  as  he  claimed,  of  Jef- 
frey Ryan,  and,  as  they  bad  a  right  to  do, 
discredited  his  testimony  In  this  regard. 
Eliminating  his  explanation,  there  can  be  no 
question  but  what  the  testimony  justified  the 
finding  of  the  jury  that  at  the  time  defendant 
delivered  the  message  to  O'Keefe  be  knew 
the  same  was  forged  and  was  not  a  telegraph 
message  received  from  a  telegraph  office,  and 
that  he  committed  the  act  with  the  Intent  to 
deceive  and  defraud  O'Keefe  of  his  money. 
Indeed,  It  Is  Impossible  to  conceive  of  the 
Jury  reaching  a  verdict  other  than  that  of 
guilty.  The  fact  that  O'Keefe  subsequently 
learned  the  true  facts  and  did  not  pert  with 
his  money  Is  Immaterial.  People  T.  Chad- 
wlck,  143  CaL  116,  76  Pac.  884. 


2.  Defendant  Interposed  a  challenge  to  the 
pahel  of  Jurors;  the  court  denied  the  chal- 
lenge and  appellant  assigns  the  ruling  as 
error.  One  of  the  grounds  of  tbe  challenge, 
and  the  only  one  now  urged  by  appellant.  Is 
that  in  selecting  the  names  of  jurors  suita- 
ble and  competent  to  serve  as  jurors,  the 
statute  (section  206,  Code  Civ.  Proc),  re- 
quires that  such  lists  shall  be  selected  from 
the  different  wards  or  townships  of  tbe  re- 
spective counties  tn  proportion  to  the  num- 
ber of  Inhabitants  therein,  as  nearly  as  the 
same  can  be  estimated  by  tbe  persons  making 
such  Hats.  The  record  discloses  that  at  the 
time  tbe  list  of  Jurors  were  selected  Catallna 
township,  In  said  county,  contained  2Q  Inhab- 
itants competent  and  In  every  way  qualified 
to  act  as  jurors  in  tbe  trial  of  cases  In  the 
superior  court  of  said  county  during  tbe  en- 
suing year,  but  that  no  one  of  the  25  Inhab- 
Itants  of  said  township  was.  selected  and  ln< 
eluded  In  said  list  of  Jurors.  In  our  judg- 
ment, such  fact  standing  alone  atTords  no 
Just  ground  for  challenge.  The  section  (206 
Code  Civ.  Proc)  does  not  require  Jurors  to  be 
selected  from  every  ward  and  township  in 
the  county,  but  from  the  dUferent  wards  and 
townships  therein,  the  total  number  of  Ju- 
rors required  to  be  apportioned  In  accordance 
with  the  estimated  number  of  Inhabitants  In 
each  ward  or  township,  as  nearly  as  the  same 
may  be  estimated.  Whether  or  not  the  num- 
ber of  Inhabitants  of  Catallna  township, 
when  compared  with  the  number  of  Inhabit- 
ants in  the  other  townships  of  the  county, 
was  sufficiently  large  to  entitle  It  to  repre- 
sentation on  the  jury  list,  is  not  made  to  ap- 
pear. Conceding  such  fact,  however,  to  have  . 
been  established,  nevertheless  it  cannot  be 
said  the  persons  (in  this  case,  a  majority  of 
the  Judges  of  the  superior  court)  whose  duty 
It  was  to  make  the  lists  of  the  names  of  Ju- 
rors failed  to  select  them  from  the  different 
townships  tn  proportion  to  the  number  of  in- 
habitants therein,  as  nea,rly  as  such  persons 
could  estimate  the  same.  In  our  Judgment, 
the  provision  of  the  section  In  this  regard  Is 
directory,  and,  In  the  absence  of  an  abuse  of 
discretion  In  making  such  estimate,  the  ac- 
tion of  those  whose  duty  it  was  to  make  the 
selection  should  not  be  di8turt)ed.  No  such 
abuse  Is  made  to  appear,  and  there  was  no 
error  in  denying  defendant's  challenge.  Peo- 
ple V.  Durrant,  116  Cal.  194,  48  Pac.  76. 

3.  In  addition  to  charging  the  defendant 
with  the  offense  of  which  be  was  convicted, 
tbe  Information,  by  a  second  count,  as  it  was 
originally  filed,  charged  him  with  another 
offense,  that  "of  attempting  to  obtain  money 
by  false  and  fraudulent  representations  and 
pretenses,"  which  was  based  upon  the  same 
act  and  transaction  set  forth  in  the  first 
count.  .  A  demurrer  interjjosed  to  the  infor- 
mation upon  the  ground  that  It  stated  more 
than  one  offense  was  overruled.  There  was 
no  error  In  this  ruling.  Section  964,  Pen. 
Code,  provides  that  "the  •  •  •  informa- 
tion may  charge  different  offenses,    *    *    *  , 
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under  separate  counts,  but  they  must  all  re- 
late to  the  same  act,  transaction,  or  event. 
•  •  *  "  Both  counts  In  stating  the  oflfense 
with  which  defendant  was  charged  related 
to  and  were  predicated  upon  the  same  act 
and  transaction,  and,  hence,  the  Information 
was  not  subject  to  demurrer  upon  the  ground 
ppeclfled.  SecUon  1004,  Pen.  Code.  The  case 
of  People  V.  Clement,  35  Pac.  1022 1  has  no 
application,  for  the  reason  that  section  954, 
Pen.  Code,  as  It  stood  prior  to  the  amend- 
ment of  1905,  provided  that  the  Information 
should  charge  but  one  offense. 

4.  Defendant  also  made  a  motion  to  set 
aside  the  Information  upon  the  ground  that 
he  had  not  been  legally  committed  by  a  mag- 
istrate, which  motion  was  denied.  It  ap- 
pears that  In  the  affidavit  of  complaint  filed 
with  the  justice  of  the  peace  defendant  was 
charged  with  a  violation  of  section  474,  Pen. 
Code,  as  set  forth  in  the  first  count  of  the  In- 
formation, and  for  which  offense  only  be  was 
by  the  magistrate  committed ;  hence,  it  must 
be  conceded  the  district  attorney  had  no  pow- 
er to  charge  defendant  with  the  offense  spec- 
ified In  the  second  count  thereof.  People  v. 
Noglri,  142  Cal.  596,  76  Pac.  490.  The  charge 
set  forth  In  the  first  count,  however,  was  not 
subject  to  this  infirmity,  and  therefore  was 
not  subject  to  the  objection.  To  be  effective 
the  motion  should.  In  our  judgment,  have 
been  directed  to  the  second  count  alone,  and 
not  ttf  the  entire  Information.  Moreover,  con- 
ceding the  ruling  to  have  been  erroneous,  it 
clearly  appears  that  defendant's  substantial 
rights  were  not  prejudiced  thereby,  for  the 
reason  that,  at  the  commencement  of  the 

,  trial,  the  district  attorney  moved  the  court 
to  dismiss  the  second  count,  which  motion 
was  by  the  court,  over  defendant's  objection 
granted. 

5.  There  was  no  error  In  granting  the  mo- 
tion to  dismiss  the  second  count.  As  the 
charge  set  forth  therein  was  unwarranted 
by  the  commitment  of  the  magistrate,  it  was 
mere  surplusage  and  had  no  proper  place  in 
the  Informaition.  "When  a  sufficient  infor- 
mation charging  the  offense  for  which  he 
stood  committed  remained,  the  accused  could 
In  no  sense  be  injured  by  the  action  of  the 
district  attorney  or  the  court  in  striking  out 
such  surplusage."  Es  parte  Danford,  110  Pac. 
692;  Commonwealth  v.  Tuck,  20  Pick.  (Mass.) 
350.  The  dismissal  was  not  an  amendment, 
but  in  the  na'ture  of  an  election  to  proceed 
against  defendant  for  the  offense  charged  In 
the  remaining  count  alone.  Wooster  v.  State, 
66  Ala.  217.  E>ven  had  the  offense  charged 
in  the  second  count  been  authorized  by  the 
commitment,  defendant  would  not  be  in  a 
position  to  complain  that  he  was  relieved 
from  prosecution  thereon.  His  rights  could 
not  be  prejudiced  by  such  action. 

6.  Neither  la  there  any  merit  in'  appel- 
lant's   contention   that   the    dismissal    after 
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plea  had  been  entered  left  the  case  without 
issue  joined.  Defendant's  plea  of  not  guilty 
put  In  issue  every  material  allegation  of  the 
information.  Section  1019,  Pen.  Code.  The 
allegations  of  the  first  count  were  complete 
and  in  no  wise  dependent  upon  those  con- 
tained in  the  second.  The  plea  of  not  guilty 
to  the  allegations  stating  the  offense  for 
which  defendant  was  committed  was  not  af- 
fected by  the  dismissal.  Ex  parte  Danford, 
supra. 

7.  Appellant  further  contends  that  the  In- 
formation is  fatally  defective  by  reason  of 
the  fact  that  it  does  not  contain  averments 
of  extrinsic  matter  showing  in  what  manner 
the  forged  message  deceived  the  complaining 
witness.  An  answer  to  this  contention  is 
that  the  information  charged  the  offense  In 
the  language  of  the  statute,  and  In  People 
V.  Chadwick,  143  Cal.  116,  76  Pac.  884,  In- 
volving a  like  offense,  this  was  held  suffi- 
cient, the  court  saying:  "The  Information 
charges  in  the  language  of  the  section,  and 
It  cannot  be  said  that  the  Instrument,  if 
genuine,  would  not  have  efficacy  to,  or  that 
it  could  not  injure,  defraud,  or  deceive." 

8.  It  is  Insisted  there  was  a  variance  be- 
tween the  telegram  offered  In  evidence  and 
the  forged  message  set  out  in  the  informa- 
tion. The  record  discloses  no  basis  for  such 
contention.  The  copy  of  the  telegram  set 
out  in  the  information  was  identical  with 
that  offered  in  evidence.  In  addition  to  the 
message,  however,  there  was  read  In  evi- 
dence, without  objection  on  the  part  of  de- 
fendant, the  printed  rules  and  conditions  of 
the  telegraph  company  under  which  it  re- 
ceives and  transmits  telegraphic  messages. 
In  no  event,  conceding  the  alleged  error, 
were  the  rights  of  defendant  prejudiced  by 
such  wholly  immaterial  evidence. 

9..  A  line  of  testimony  was  Introduced, 
over  defendant's  objection,  tending  to  show 
that  a  short  tihie  after  the  telegram  signed 
by  O'Keefe  had  been  received  at  the  tele- 
graph office,  defendant  by  telephoning  to  the 
office  Intercepted  It  and  caused  the  message 
to  be  returned  to  him  at  his  office.  It  is  in- 
sisted that  such  evidence  was  erroneously 
admitted,  for  the  reason  that  the  employes 
of  the  telegraph  office  with  whom  the  con- 
versation was  had  over  the  telephone  did 
not  recognize  defendant,  and  could  not  say 
that  it  was  defendant  who  ordered  the  send- 
ing of  the  telegram  stopped  and  returned  to 
bis  office  for  correction.  While  there  was 
no  direct  evidence  that  defendant  was  the 
person  who  gave  the  instructions,  the  cir- 
cumstances disclosed  by  the  record  strongly 
point  to  him  as  the  person  who  described 
the  telegram  as  one  signed  by  O'Keefe,  ad- 
dressed to  the  Bank  at  Tellurlde,  Colo., 
marked  "Charge  W.  J.  Danford,"  and  order- 
ed it  returned  to  him  for  correction,  and 
it  was  so  returned.  There  can'  be  no  doubt 
as  to  the  admissibility  of  such  line  of  testi- 
mony. The  fact  In  dispute  was  susceptible 
of  proof  by  circumstantial  evidence. 
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10.  Appellant  InsistB  that  tbe  coart  was 
guilty  of  misconduct  whereby  his  rights  were 
prejudiced.  During  tbe  trial,  and  in  re- 
sponse to  defendant's  objection  to  a  ques- 
tion asked  by  the  district  attorney,  the  court 
said:  "Upon  the  avowal  (of  the  district  at- 
torney) that  the  fact  sought  to  be  proven 
will  be  connected  and  corroborated  by  cir- 
cumstances, the  objection  will  be  overruled." 
Whereupon,  defendant  said:  "I  desire  to  as- 
sign here  prejudicial  error."  Tl)e  court  then 
said:  "That  Is  for  the  Snpreme  Court  to 
say.  You  take  your  exception  to  the  adverse 
ruling,  and  you  have  your  record  made."  It 
Is  apparent  from  tbe  above  statement  of  the 
proceedings  that  the  remark  of  tbe  court 
was  prompted  by  a  desire  on  its  part  to  aid 
defendant's  attorney  In  obtaining  a  proper 
record  for  review  on  appeal,  by  suggesting 
that  he  except  to  the  ruling  of  the  court  in 
admitting  the  evidence,  rather  than  to  as- 
sign it  as  prejudicial  error.  In  no  sense 
can  the  statement  made  by  the  court  be  re- 
garded as  misconduct. 

11.  A  number  of  assignments  of  error  are 
predicated  upon  the  alleged  misconduct  of 
the  district  attorney,  all  of  which,  after 
careful  examination,  are  found  to  be  of  such 
a  trivial  character  as  to  merit  no  discussion. 
Moreover,  the  court,  of  its  own  motion,  in- 
structed the  jury  that  they  should  disregard 
what  defendant  considered  ofFenslve  and 
prejudicial  action  on  the  part  of  the  district 
attorney.  Suffice  It  to  say  that,  In  view  of 
the  evidence,  it  clearly  appears  that  the 
verdict  of  the  jury  ccmld  In  no  wise  have 
been  controlled  or  affected  by  the  alleged 
misconduct. 

12.  Defendant  requested  the  court  to  give 
to  the  Jury  an  instruction  as  follows:  "If 
yon  believe  from  the  evidence  that  the  de- 

'  fendant  did  not  know  the  contents  of  the 
envelope,  namely,  defendant's  Exhibit  B  (the 
alleged  forged  telegram),  which  complaining 
witness  testified  that  the  defendant  delivered 
to  him,  before  or  at  the  time  of  delivering 
It,  you  must  find  the  defendant  not  guilty"; 
which  instruction,  and  others  of  like  tenor, 
tbe  court  refused  to  give.  Conceding  the  in- 
struction to  have  been  a  correct  statement 
of  the  law,  there  was  no  error  in  the  ruling, 
for  the  reason  that  the  substance  of  this  re- 
quested Instruction  was  fully  covered  by 
other  Instructions,  in  one  of  which  the  jury 
was  Instructed  that,  in  order  to  justify  con-, 
victlon,  they  must  find  beyond  a  reasonable 
doubt  that  "the  defendant,  with  Intent  to  de- 
ceive, injure  and  defraud  the  said  C.  J. 
O'Keefe,  did,  as  charged,  willfully  and  know- 
ingly deliver  or  cause  to  be  delivered  to 
said  O'Keefe,  the  certain  message  so'  as 
aforesaid  set  forth  and  described  in  the  in- 
formation; and  further  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  such 
message  was  false  and  forged,  and  falsely 
purported  to  have   been  received    by   tele- 


graph, and  from  a  telegraph  office,  and  from 
the  said  I.  B.  Browp,  cashier,  as  alleged  in 
said  count  of  the  information,  but  that,  in 
truth  and  in  fact,  it  had  not  been  received 
by  telegraph,  nor  from  a  telegraph  office,  nor 
from  the  said  I.  E.  Brown,  cashier;  and  fur- 
ther believe  from  the  evidence,  beyond.a  rea- 
sonable doubt,  that  the  said  defendant,  at 
the  time,  well  knew  tbe  said  message  was  so 
false  and  forged,  and  had  not  been  received 
by  telegraph,  nor  from  a  telegraph  office,  nor 
from  said  I.  B.  Brown,  cashier."  There  were 
others  of  like  import,  from  all  of  which  It 
clearly  appears  that  the  Jury  were  fully  and 
fairly  instructed  upon  the  points  covered  by 
the  Instructions  offered  by  defendant  and 
which  the  court  refused  to  give. 

Other  alleged  errors  are  without  sufficient 
merit  to  Justify  consideration.  It  appears 
from  the  entire  record  that  defendant  was 
accorded  a  full  and  fair  trial.  Tbe  evidence 
is  ample  to  Justify  the  verdict  No  defect 
or  error  appears  either  In  the  information, 
the  trial,  or  the  proceedings  therein  which 
could  have  prejudiced  the  substantial  rights 
of  defendant.    Pen.  Code,  S§  960,  1258,  1404. 

The  Judgment  and  orders  appealed  from 
are  therefore  affirmed. 

We  concur:  ALLBN,  P.  J.,  JAMES,  J. 

(14  Cal.  App.  IS!) 
WALKER  V.   WALKER.     (Civ.   755.) 
(Court   of   Appeal,  Third   IHstrict,   California. 
Nov.  9,  1910.) 

1.  Divorce  (J  40*)  —  Defenses  —  Separation 

AOBEEMENT — CONSTBUCTION — STATUTES. 

Civ.  Oode,  |  158,  provides  tiiat  either  the 
husband  or  wife  may  enter  into  any  engagement 
with  the  other  respecting  property  which  either 
might,  if  unmarri^,  etc.  Section  159  provideR 
that  thej  cannot,  by  any  contract  with  each 
other,  alter  their  legal  relations,  except  as  to 
property,  and  except  that  they  may  agree  to  an 
immediate  separation,  and  may  make  provisiOD 
for  the  support  of  either  of  them,  etc.  Plain- 
tiff, who  had  a  good  cause  of  action  for  divorce 
against  defendant,  his  wife,  for  desertion,  entered 
into  an  agreement  with  her  to  adjust  their  prop- 
erty rights  and  to  live  apart;  the  contract  re- 
citing that  it  had  become  impossible  for  them 
to  longer  live  together  as  husband  and  wife,  etc. 
Held,  that  the  sole  purpose  of  the  agreement 
was  to  adjust  the  property  rights  of  the  parties, 
and  did  not  affect  the  legal  consequences  flow- 
ing from  the  prior  desertion  and  bar  the  bus- 
band's  action  for  divorce. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Dec. 
Dig.  §  40.»] 

2.  Divorce  (|  37*)— Desertion— Offer  to  Re- 
turn. 

Where  the  offense  of  desertion  has  contin- 
ued for  the  statutory  period,  Civ.  Code,  f  102. 
requiring  a  return  or  offer  to  return  in  good 
faith  to  cure  such  desertion,  must  be  substan- 
tially complied  with  in  good  faith  to  effect  such 
result. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  S  37.*] 

Appeal  from  Superior  Court,  Napa  Coun- 
ty ;  Henry  C.  Gesf ord,  Judge. 


•For  other  cue*  lee  same  topic  and  secUon  NUMBER  In  Dec.  Die  &  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 


Digitized  by 


v^oogle 


480 


112  PACIFIC  REPORTER 


(CaL 


AcUoD  by  Samuel  Walker  against  Anna  E. 
Walker.  From  a  Judgment  for  defendant 
and  from  an  order  denying  plaintiff's  motion 
for  a  new  trial,  he  appeals.    Reversed. 

Frank  L.  Coombs,  for  appellant  James  M. 
Palmer  and  E.  S.  Bell,  for  respondent 

OHIPMAN,  P.  J.  Action  for  divorce.  De- 
fendant bad  judgment  from  wblcb  and  from 
the  order  denying  his  motion  for  a  new  trial 
plaintiff  appeals.  The  complaint  was  filed 
October  30,  1907.  The  court  found  that  the 
parties  were  married  in  1862  and  ever  since 
have  been  husband  and  wife;  that  on  April 
1,  1903,  defendant  willfully  and  without 
cause,  and  contrary  to  plaintiff's  wishes,  sep- 
arated from  him,  "with  Intent  then  and  there 
to  desert  and  abandon  plaintiff,  and  from 
said  1st  day  of  April,  1903,  up  to  and  Includ- 
ing the  16tb  day  of  February,  1905,  said  de- 
fendant without  plaintltTs  consent  and  con- 
trary to  his  wishes  continued  to  live  separate 
and  apart  from  said  plaintiff  with  intent  at 
all  of  said  times  to  desert  and  abandon  him.'.' 
The  court  then  finds:  That  on  the  16th  day 
of  February,  1905,  said  plaintiff  and  defend- 
ant effected  a  complete  reconciliation  of  all 
of  the  differences  existing  between  them  at 
the  said  time  as  husband  and  wife,  by  reason 
of  having  upon  said  day  made,  executed,  and 
delivered  the  following  agreement.  This 
agreement  states:  "That  whereas  certain  un- 
happy differences  have  arisen  between  the 
parties  hereto,  whereby  it  has  become  impos- 
sible for  them  longer  to  live  together  In  that 
condition  of  amity  and  accord  essential  be- 
tween husband  and  wife ;  and  whereas.  It  Is 
therefore  necessary  that  some  arrangement 
be  arrived  at  whereby  the  respective  proper- 
ty and  personal  rights  may  be  forever  settled 
and  adjusted;  •  •  •  Now,  therefore, 
•  •  •  said  party  of  the  first  part  does 
hereby  release  and  forever  absolutely  dis- 
charge said  party  of  the  second  part  of  and 
from  any  and  all  claims  and  demands,  ac- 
tion, and  causes  of  action  of  any  and  every 
name  and  kind  whatsoever  as  the  wife  of  the 
said  party  of  the  first  part ;  and  does  here- 
by discharge  her,  the  said  party  of  the  sec- 
ond part,  of  and  from  any  and  all  claims  up- 
on the  separate  property,  upon  any  property 
she  acquires  under  the  terms  of  this  agree- 
ment, or  upon  any  other  property  she  may 
hereafter  acquire,  for  the  support  and  live- 
lihood of  said  party  of  the  first  part  And 
said  party  of  the  first  part  does  hereby  re- 
linquish forever  any  right -or  Interest  In  or 
to  the  separate  property  of  said  second  party 
and  In  or  to  any  property  she  may  hereafter 
acquire  by  right  of  succession  or  otherwise 
and  does  further  covenant  and  agree  that  she 
shall  and  may  live  separate  and  apart  from 
him,  the  said  first  party,  and  shall  and  may 
choose  her  residence  and  place  of  abode  with- 
out let  or  hindrance  from  said  first  party." 
Then  follow  clauses  similar  in  language  ex> 
pressing  like  covenants  on  the  part  of  de- 


f«idant.  "And  the  parties  hereto  agree  to 
an  Immediate  separation  and  each  does  here- 
by relinquish  to  the  other  all  claims,  rights, 
benefits,  and  privileges  to  which  he  or  she 
may  be  entitled  from  the  other  by  reason  of 
their  marriage  relations."  The  concluding 
paragraph  reads:  "In  consideration  of  fifteen 
hundred  dollars  •  •  •  said  party  of  the 
second  part  agrees  and  does  accept  the  same 
in  full  satisfaction  of  any  and  all  of  her 
claims  or  rights  in  or  to  the  property  of  the 
said  parties  as  wife  of  the  said  first  party; 
and  the  said  second  party  relinquishes  as 
wife  of  the  said  first  party  all  right  In  law 
or  In  equity,  by  succession  or  descent,  any 
further  share  In  the  community  property  or 
in  any  property  the  said  first  party  now  has 
or  which  he  may  hereafter  acquire."  These 
are  all  the  provisions  which  seem  to  have 
any  bearing  upon  the  questions  now  raised. 
As  a  conclusion  of  law  the  court  found: 
"That  said  agreement  by  Its  terms  and 
agreements  constitutes  a  bat  to  this  action  as 
brought  by  the  plaintiff  against  the  defend- 
ant" 

The  evidence  was  sufficient  to  ]<istify  the 
finding  of  the  court  upon  the  fact  of  defend- 
ant's desertion  of  plaintiff  in  1903,  and  the 
evidence  was  that  she  never,  after  having 
deserted  him,  returned  to  his  home  or  offer- 
ed to  do  so  up  to  the  time  of  the  trial.  May 
12,  1908.  There  was  no  evidence  of  her  hav- 
ing made  any  attempt  at  reconciliation  o> 
ever  offered  to  resume  marital  relations  aft- 
er April  1,  1903.  The  case  may  be  stated  to 
be  simply  this:  On  February  16,  1905,  plain- 
tiff had  a  good  cause  of  action  for  desertion ; 
on  that  day  the  parties  came  together  long 
enough  to  enter  into  an  agreement  to  adjust 
their  property  rights  and  to  live  separate  and 
apart,  and  they  have  ever  since  done  so  Can 
the  action  be  maintained,  based  upon. the  de- 
sertion prior  to  the  execution  of  this  agree- 
ment? 

No  evidence  was  offered  as  to  the  intention 
of  the  parties  In  making  the  agreement  of 
separation  other  than  Is  found  in  the  agree- 
ment itself.  The  court  limited  its  finding  of 
desertion  to  the  15th  day  of  February,  1905, 
Inclusive,  doubtless  holding  that  the  deser- 
tion ceased  after  that  date  by  reason  of  the 
contract  of  separation.  This  would  seem  to 
follow  from  the  finding  that  by  the  contract 
the  parties  "effected  a  complete  reconcilia- 
tion of  all  the  differences  existing  between 
them  at  the  said  time  as  husband  and  wife" ; 
and  the  trial  court  held  that  as  to  the  prior 
desertion,  the  agreement  barred  any  action 
upon  It. 

"Either  the  husband  or  wife  may  enter  in- 
to any  engagement  or  transaction  with  the 
other,  or  with  any  other  person,  respecting 
property,  which  either  might  If  unmarried,'' 
subject  to  certain  rules  governing  trust  re- 
lations. Civ.  Code,  i  isa  But  "a  husband 
and  wife  cannot  by  any  contract  with  each 
other,  alter  their  legal  relations,  except  as 
to  property,  and  except  that  they  may  agree. 
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In  writing,  to  an  immediate  separation,  and 
may  make  provision  fpr  tbe  support  of  ei- 
ther of  tbem  and  of  tbelr  children  during 
such  separation."  Civ.  Code,  |  159.  These 
sections,  it  Is  contended  by  appellant,  pre- 
scribe the  limit  of  tbelr  jiower  to  contract 
with  each  other ;  that  marriage  is  a  legal  re- 
lation and  they  are  powerless  to  alter  that 
relation  by  contract,  except  as  to  property 
and  except,  also,  that  they  may  agree  in 
writing  to  an  immediate  separation,  i.  e.,  to 
live  separate  and  apart. 

At  the  time  the  defendant  entered  into  this 
contract,  she  had  given  plaintiff  a  sufficient 
ground  for  divorce;  she  bad  willfully  de- 
serted him  for  a  period  considerably  beyqnd 
the  statutory  time  prescribed;  her  matri- 
monial offense  was  complete  and  plaintiff's 
right  of  action  had  accrued.  "If  one  party 
deserts  the  other,  and  before  the  expiration 
of  the  statutory  period  required  to  malse  the 
desertion  a  cause  of  divorce,  returns  and  of- 
fers In  good  faith  to  fulfill  the  marriage  con- 
tract and  solicits  condonation,  the  desertion 
is  cured."  Civ.  Code,  g  102.  There  is  no 
pretense  that  defendant  did  this  or  even 
made  the  slightest  conciliatory  advance  to- 
wards her  husband.  Tbe  evidence  was  that 
she  had  previously  declared  that  she  never 
wonld  again  live  with  him.  The  contract 
shows  on  its  face  that  she  returned  for  no 
purpose  of  remaining  and  fulfilling  her  mari- 
tal obligations  and  soliciting  condonation,  but 
quite  to  the  contrary,  for  tbe  agreement  de- 
clares that  "it  has  become  Impossible  for  them 
longer  to  live  together  In  that  condition  of 
amity  and  accord  essential  between  husband 
and  wife" ;  and  she  relinqolsbed  to  him  "all 
claims,  rights,  benefits,  and  privileges  to 
which  she  may  be  entitled  by  reason  of  tbelr 
marriage."  It  is  Impossible  to  find  in  tbls 
agreement  any  suggestion  of  a  purpose  on 
her  part,  or  either  of  tbem,  for  that  matter, 
ever  again  to  resnme  the  marriage  relation. 
Furthermore,  she  declared  in  the  agreement, 
as  showing  her  purpose  in  malting  it,  that  "it 
Is  therefore  necessary  that  some  arrange- 
ment be  arrived  at  whereby  the  respective 
property  and  personal  rights  of  the  parties 
and  their  future  relations  be  forever  settled 
and  adjusted,"  It  Is  In  view  of  this  state  of 
the  case  we  are  asked  to  hold  that  the  par- 
ties Intended  by  their  contract  to  obliterate 
the  past,  execute  an  accord  and  satisfaction 
of  any  right  of  action  arising  out  of  past  con- 
duct, and  continue  the  separation,  but  upon 
a  different  footing. 

In  Benkert  v.  Benkert,  32  Cal.  468,  the 
wife  had  manifested  no  Intention  to  return 
to  her  husband,  until  after  tbe  statutory  pe- 
riod constituting  desertion  had  elapsed.  The 
court  sald^  "Her  repentance  did  not  obliter- 
ate the  oflTense.  If  it  had  been  accepted  and 
acted  on  by  the  plaintiff,  by  receiving  her 
and  renewing  tbe  cohabitation,  it  would  be 
regarded  as  a  condonation.  But  he  may, 
after  the  lapse. of  the  statutory  period,  re- 
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fuse  to  accept  the  offer.  Bishop  ({  530),  in 
speaking  of  th6  offer  to  return,  says  that  if  It 
is  made  in  good  faith  within  the  period  pre- 
scribed by  the  statute  to  complete  the  of- 
fense, it  will  bar  the  suit  'But  after  the 
time  has  expired  and  the  right  of  action  has 
fully  accrued,  the  injured  party  is  not  ob- 
liged to  accept  such  an  offer;  it  comes  too 
late.' "  Kennlston  v.  Kenniston,  6  Cal.  App. 
657,  92  Pac.  1037.  The  statute  requires  that 
the  action  shall  be  commenced  within  a  rea- 
sonable time  (Civ.  Code,  i  124),  and  "unrea- 
sonable lapse  of  time  is  such  delay  in  com- 
mencing the  action  as  establishes  the  pre- 
sumption that  there  has  been  connivance, 
collusion,  or  condonation  of  the  offense,  or 
full  acquiescence  in  the  same  with  intent  to 
continue  the  marriage  relation  notwithstand- 
ing the  commission  of  the  offensie."  Civ. 
Code,  f  125.  In  McMullin  v.  McMullln,  140 
Cal.  112,  117,  73  Pac.  80<j,  809,  the  court  said: 
"Of  course,  the  original  offense  is  not  de- 
stroyed by  the  fact  that  after  the  desertion 
has  continued  for  the  period  essential  to 
make  it  a  ground  of  divorce,  the  status  of 
the  separation  changes  and  the  s^aration 
becomes  In  every  way  agreeable  to  the  de- 
serted party.  She  has  still  her  right  of  ac- 
tion for  a  divorce  because  thereof,  and  is  not 
obliged  to  condone  the  offense." 

There  was  no  such  lapse  of  time  here  as 
would  bar  the  action,  for  there  is  not  the 
slightest  indication  o'f  "connivance,  collusion, 
or  condonation  of  the  offense,"  and  there  was 
no  showing  of  full  acquiescence  In  the  deser- 
tion "with  intent  to  continue  the  marriage 
relation,"  with  all  its  rights  and  privileges. 
The  "status  of  tbe  separation"  was  not 
changed  by  the  agreement,  for  to  all  intents 
and  purposes  this  status  was  to  continue 
precisely  as  it  had  existed  while  tbe  of- 
fense was  being  committed.  We  are  unable 
to  discover  anything  in  tbe  conduct  of  the 
parties  or  In  the  language  of  the  agreement 
indicating  any  intention  to  condone  past  of- 
fenses, or  ever  again  to  live  together  as  man 
and  wife.  It  seems  to  us  that  the  purpose 
of  the  agreement  and  Its  sole  purpose  was  to 
adjust  the  property  rights  of  the  parties,  and 
that  their  agreement  to  live  thereafter  sepa-' 
rate  and  apart  did  not  affect  the  legal  conse- 
quences flowing  from  the  prior  desertion  of 
the  wife.  Where  the  offense  of  desertion  has 
once  been  committed  and  has  continued  for 
the  statutory  period,  the  statute  (Civ.  Code, 
i  102)'polnts  out  how  "the  desertion  is  cured." 
Anything  short  of  substantial  compliance  In 
good  faith  therewith  does  not  cure  tbe  de- 
sertion. ' 

But  It  Is  claimed,  and  this  was  apparently 
the  view  of  the  trial  court,  that  the  provi- 
sion of  the  agreement  of  separation  is  a  bar 
to  the  action  by  reason  of  the  clause,  "said 
first  party  does  hereby  release  and  forevor 
absolutely  discbarge  said  party  of  tbe  second 
part  of  and  from  any  and  all  claims  an  {  de- 
mands, action  and  causes  of  action  of  any 
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and  every  name  and  kind  whatsoever  as  the 
wife  of  the  said  party  of  the  first  part"  It 
win  be  observed  that  the  language  purports 
only  a  release  of  the  wife  by  the  husband  of 
all  dalms  and  causes  of  action,  as  the  wife. 
If  the  husband  intended  to  release  all  claims 
and  causes  of  action  he  had  against  bis  wife, 
the  language  falls  to  so  express  such  Inteo- 
tlon.  However,  If  we  treat  the  clause  as  In- 
tended to  Import  a  discharge  of  any  claim 
or  cause  of  action  the  husband  then  had 
against  bis  wife,  It  seems  to  us  that,  taking 
the  contract  in  Its  entirety  and  considering 
the  context,  the  Intention  was  to  discharge 
any "  causes  of  action  Involving  property 
rights.  The  contract  was  drawn  pursuant  to 
the  authority  given  by  the  Code  (Civ.  Code, 
§S  158,  159,  supra),  and  in  any  construction 
giVen  it  we  must  keep  not  only  its  main  par- 
pose  in  view,  but  also  the  statute  which  au- 
thorized it,  and  this  statute  forbade  altering 
their  "legal  relations,  except  as  to  property," 
and  except  as  "to  an  Immediate  separation." 

Appellant  urges  with  much  force  that  the 
Instrument  Is  void.  In  so  far  as  it  attempts 
a  contract  not  permitted  by  the  Codes.  The 
argument  is  that  "the  Code  establishes  the 
law  of  this  state  respecting  the  subject  to 
which  It  relates"  (av.  Code,  i  4);  that  the 
common  law  of  England  Is  the  rule  of  de- 
cision in  the  courts  of  this  state,  so  far  as 
not  repugnant  to  the  Constitution  or  laws 
of  the  state  (Pol.  Code,  |  1468) ;  that  by  the 
common  law  contracts  between  husband  and 
wife  are  void  for  want  of  the  wife's  power  to 
consent;  that  where  the  statutory  right  is 
given  them  to  contract,  it  must  be  exercised 
only  in  the  manner  prescribed  and  cannot  be 
enlarged.  9  Am.  &  Eng.  Ency.  of  Law  (1st 
Ed.l  793.  We  do  not  find  It  necessary  to  de- 
cide the  point,  for,  conceding  the  power  to 
enter  into  a  contract  waiving  the  right  to 
bring  an  action  for  divorce,  it  does  not  seem 
to  us  that  any  such  waiver  was  contemplated 
by  the  parties  in  making  the  contract,  or  that 
it  was  a  consideration  (If  such  a  covenant 
could  be  treated  as  n  valid  consideration)  for 
Its  execution  on  their  part 

Nor  can  we  see  any  good  reason  for  giving 
the  contract  Che  construction  contended  for 
by  respondent  inasmuch  as  she  manifests  no 
desire  to  resume  marital  relations;  and,  to 
declare  the  relation  of  husband  and  wife 
to  be  still  subsisting,  after  all  property  rights 
are  adjusted,  would  be  to  perpetuate  a  re- 
lation' which  she  repudiates  and  has  done 
all  she  could  to  terminate,  and  which  she 
declares  she  never  will  resume.  Why  then, 
should  we  give  the  contract  a  construction 
so  out  of  harmony  with  her  acts  and  express 
declarations? 

The  finding  that  plaintiff  and  defendant, 
on  February  15,  1905,  effected  a  complete 
reconciliation  of  all  the  differences  existing 
between  them,  by  reason  of  having  executed 


the  agreement  of  that  date  is,  we  think,  un- 
supported by  the  evidence. 
The  judgment  and  order  are  reversed. 

We  concur:    HABT,  J.;    BURNETT,  J. 


(14  Cal.  App.  462> 
In  re  PRICE'S  ESTATE.     (Civ.  724.) 

(Court  of   Appeal,  Third   District   California. 

Nov.  7,  1910.     Rehearing  Denied  by 

Sapreme  Oonrt  Jan.  11,  1911.) 

1.  WrLM  (S  130*)— Oloobaphio  Wills— Va- 
lidity—Date. 

Under  Civ.  Code,  i  1277,  providine  that  an 
olographic  will  is  one  that  is  entirely  "writ- 
ten, dated,  and  signed  by  the  band  of  the  tes- 
tator himself,"  and  that  it  Is  subject  to  no 
other  form,  an  instrument  reading,  "dated  the 
day  of ,  1906,"  was  invalid. 


[Ed.  Note.— For  other  cases,  see  Wills,  (^t 
Dig.  S  336;  Dec.  Dig.  {  130.»] 
2.  Wills  (§  69*)— Statdtobt  Requibements. 
Wills  are  creatures  of  the  Lei;islature,  and 
while  some  of  the  formalities  required  may  ajv- 
pear  immaterial,  the  right  to  thus  dispose  of 
one  estate  being  purely  statutory,  the  manner 
of  such  disposal  as  prescribed  must  be  observ- 
ed with  substantial  strictness. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  183;    Dec  Dig.  {  68.*] 

a  TiMii  (g  2*)— Statutobt  PBOVI8ION&— Date 

— COKSTBtJCTION. 

The  term  "date,"  as  used  in  a  statute  re- 
quiring an  instrument  to  be  dated,  means  the 
day,  month,  and  year,  and  giving  the  year  alone 
is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Time,  Dee. 
Dig.   I  2.« 

For  other  definitions,  tee  Words  and  Phrases, 
vol.  2,  pp.  1830-1831.] 

4.  Wills    (|   130*)-Oloqeaphio   Will— Va- 
lidity— Date. 

That  in  a  ^ven  case  the  writer  of  a  pre- 
tended olograph  will  is  found  to  have  capacity 
to  make  a  last  will  at  any  time  during  a  cer- 
tain year  does  not  render  such  will  valid, 
where  no  date  is  given,  except  the  year. 

ISA.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  I  130.*] 

Appeal  from  Superior  Court,  Tehama 
(jonnty;    John  F.  Ellison,  Judge. 

Proceedings  to  probate  the  last  will  and 
testament  of  Elizabeth  Price,  deceased,  as 
olographic.  From  an  order  denying  probate, 
Judd  Allen  Page  appeals.    Affirmed. 

Jas.  T.  Matlock,  Jr.,  for  appellant  John 
J.  Wells  and  W.  A.  Fish,  for  respondent 

HART,  J.  This  is  an  appeal  from  an  or- 
der denying  probate  of  an  Instrument  pur- 
porting to  be  the  last  will  and  testament  of 
Elizabeth  Price,  deceased,  as  olographic. 
The  appeal  is  by  one  Judd  Allen  Page,  who 
is  named  in  said  purported  will  as  the  exec- 
utor thereof,  and  who  was  the  petitioner 
for  the  probate  of  the  same.  The  instrument 
was  denied  probate  upon  the  ground  that 
it  was  not  "dated"  by  the  deceased  within 
the  meaning  of  section  1277  of  the  CivU 
Code,  defining  an  olographic  will. 

The  Instrument  was   written   by  and   in 


•Far  otber  cases  see  same  topic  and  secUon  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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the  bandwrltlng  of  the  deceased,  but  the 
purported  date  of  Its  execution  reads:  "Dat- 
ed this day  of ,  1906."    Thus  it 

will  be  noticed  that  there  is  nothing  definite 
at>out  the  "date,"  except  the  year;  the  day 
and  month  being  omitted.  Therefore,  the 
only  question  submitted  for  solution  here  is, 
whether  the  numerals  combined  together  as 
representing  the  year  "1906"  constitute  a 
"date"  within  the  meaning  or  contemplation 
of  the  section  of  the  CItU  Code  referred  to. 

Said  section  reads:  "An  olographic  will  is 
one  that  is  entirely  written,  dated,  and  sign- 
ed by  the  band  of  the  testator  himself.  It 
is  subject  to  no  other  form,  and  may  be 
made  in  or  out  of  this  state,  and  need  not  be 
witnessed." 

We  are  of  the  i^inion  that  the  instru- 
ment, by  reason  of  the  Incompleteness  of  the 
date  as  noted,  does  not  meet  the  require- 
ments of  the  statute  prescribing  the  requi- 
sites of  an  olographic  will,  and  that  the  court 
below  properly  denied  the  petition  foe  its 
probate.  Last  wills  and  testaments  are  en- 
tirely creatures  of  the  Legislature,  and, 
while  some  of  the  formalities  with  which 
th^  are  required  to  be  executed  may  appear 
to  be  immaterial  and  unnecessary,  yet  the 
right  to  thus  dispose  of  one's  estate  being 
purely  statutory,  the  manner  of  such  dispos- 
al, as  prescribed  by  the  statute,  must  be  ob- 
served with  at  least  substantial  strictness. 
If,  therefore,  there  l>e  a  substantial  depar- 
ture from  such  formalities  in  an  attempted 
testamentary  disposal  of  one's  property,  there 
is  no  last  win  in  law,  and  the  decedent's  es- 
tate must  go  to  the  administrator. 

The  term  "date,"  in  its  common  and  ac- 
cepted  signification,  means  the  "day,  month, 
and  year"  (see  Century  Dictionary,  the  Bn- 
cyclopsedlc  Dictionary,  and  Bouvier's  Law 
Dictionary),  and  we  can  perceive  no  sound 
reason  that  would  or  could  prompt  the  Leg- 
islature in  using  the  term  in  any  other  sense 
when  making  it  one  of  the  essentiflls  of  a 
legal  Instrument  in  writing  of  any  charac- 
ter. If  the  "year"  alone  shall  be  held  to 
be  sufBcIent  to  satisfy  the  statute  as  to  the 
date  of  an  olographic  will,  we  can  see  no 
good  reason  why  the  "day"  or  the  "month" 
only  would  not  likewise  be  sufficient  to  meet 
the  requirements  of  the  statute  in  respect  of 
the  date,  between  which  and  the  other  req- 
uisites of  such  a  testament  we  can  discover 
no  difference  in  importance. 

In  the  case  of  Estate  of  Martin,  58  CaL 
631,  an  instrument  purporting  to  be  an  olo- 
graphic will,  while  entirely  written  and  sign- 
ed by  the  deceased,  bore  no  date.  It  was 
there  contended  that  the  dating  of  a  will  "is 
ft  mere  formal  matter,  not  absolutely  neces- 
sary." The  Supreme  Court,  denying  the 
soundness  of  this  contention,  said:  "The  Leg- 
islature has  seen  fit  to  require  three  things 
to  concur  for  the  execution  of  an  olograph- 
ic will,  viz.:  That  it  be  written,  dated,  and 
signed  by  the  hand  of  the  testator.  We  are 
not  at  liberty  to  hold  that  the  Legislature 


intended  any  one  of  these  requirements  to 
be  of  greater  or  lees  importance  than  the 
others.  If  we  may  omit  one,  wliy  not  either 
of  the  others?  'It  is  subject  to  no  other 
form.'    It  is  subject  to  the  form  prescribed." 

Professor  Page,  In  his  work  on  "Wills." 
says:  "It  is  generally  provided  that  an  olo- 
graphic will  must  be  dated.  The  date  must 
show  the  year,  month,  and  day  In  order  to 
make  the  will  valid." 

"The  date  is  an  Important  part  of  every 
holographic  will  and  consists  of  the  year, 
month,  and  day,  the  omission  of  any  of  which 
is  fatal."  Am.  &  Eng.  Ency.  of  Law,  vol. 
30,  p.  583;  Fuentes  v.  Gaines,  25  La.  Ann. 
85 ;  Heffner  v.  Heffner,  48  La.  Ann.  1088,  20 
South.  281;  Robertson's  Succession,  49  La. 
Ann.  868,  21  South.  586,  62  Am.  St  Rep.  672. 

The  Louisiana  statute  defining  and  pre- 
scribing the  requisites  of  an  olographic  will 
is  substantially  In  the  same  language  as  is 
found  In  our  own.  In  the  case  of  Fuentes  v. 
Gaines,  supra,  an  attempt  was  made  to  es- 
tablish by  parol  the  contents  of  a  lost  olo- 
graphic will.  Some  of  the  witnesses  testi- 
fied that  the  alleged  will  was  dated  "A.  D. 
1813,"  and  others  that  It  was  dated  "July,  A. 
D.  1813."  The  Supreme  Court  of  Louisiana 
declared  that  the  proof  failed  to  disclose  all 
the  essentials  of  an  olographic  will.  It  said: 
"Is  a  testament,  which  is  dated  A.  D.  1813, 
or  July,  A.  D.  1813,  to  be  deemed  dated  In 
the  sense  of  the  law?  Certainly  not,  if  the 
term  'dated'  is  to  be  understood  In  its  'com- 
mon and  usual  signification.'  Webster  de- 
fines the  word  'date'  thus:  'That  addition 
to  a  writing  which  specifies  the  year,  month, 
and  day  when  It  was  given  or  exercised.' 
•  •  •  It  Is  essential,  therefore,  to  specify 
the  day,  month,  and  year,  to  give  a  date  to 
a  testament  in  the  sense  of  article  1588  of 
the  Civil  Code." 

In  the  case  of  Heffner  ▼.  Heffner,  48  La. 
Ann.  1089,  20  South.  281,  the  trial  court 
rendered  Judgment  annulling  the  will,  olo- 
graphic In  form,  of  William  Heffner,  de- 
ceased, on  the  ground  that  it  was  not  dated, 
Upholding  the  Judgment,  the  Louisiana  Su- 
preme Court  said:  "The  Code  defines  the 
olographic  will  to  be  that  written,  dated, 
and  signed  by  the  testator  himself.  The 
date,  signature,  and  the  entirety  of  the  will 
in  the  handwriting  of  the  testator*  are  the 
essentials.  •  •  •  The  policy  of  the  law 
to  secure  the  true  representation  of  the  tes- 
tator's wishes  and  guard  against  fraudulent 
wills  is  marked  in  the  requisite  of  the  tes- 
tator's handwriting.  Including  the  expression 
of  the  date  when  he  writes  the  paper  and 
affixes  the  signature  it  bears.  The  date  In 
the  testator's  handwriting  Is  part  of  the  evi- 
dence the  law  requires  of  the  verity  of  the 
Instrument  If  the  paper  is  forged,  the  date 
it  must  bear  may  furnish  the  means  of  de- 
tection. On  any  Issue  of  the  sanity  of  the 
testator  the  dates  indicate  and  restrict  the 
period  of  Inquiry.    •    ♦    ♦    The  date  in  Its 
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ordinary  sense  imports  the  day  of  the  montb, 
the  montb,  and  the  year.  That  Is  also  the 
legal  significance  of  the  date.  The  day  of 
the  month  is  quite  as  much  a  part  of  the 
date  as  the  month  or  the  year.  If  the  law 
requires  the  olographic  will  to  be  dated,  the 
exaction  extends  to  every  part  of  the  data 
•  •  •  The  hardship  of  the  case  has 
prompted  us,  in  the  absence  of  any  direct 
adjudication  of  our  own  courts  on  the  point, 
to  examine  the  views  of  the  French  com- 
mentators, dealing  with  the  corresponding 
article  of  the  NapolCon  Code.  They  disclose 
the  reason  of  the  law  In  exacting  the  date, 
and  maintain  the  day  of  the  montb  to  be 
essential.  We  find  the  distinction  drawn 
by  them  between  a  wrong  date,  which  it 
seems  has  been  held  will  not  vitiate,  and  no 
date  or  a  deficient  date,  which  will  avoid  the 
will.  But  the  necessity  of  the  day  of  the 
montb  In  the  date  of  the  olographic  testa- 
ment Is  rigidly  enforced  by  the  Jurisprudence 
under  the  Napolfion  Code."  See,  also,  Suc- 
cession of  Robertson,  49  La.  Ann.  868,  21 
South.  586,  62  Am.  St  Rep.  672. 

Counsel  for  appellant  cites  and  relies  upon 
the  cases  of  Gaines  v.  Lizardi,  3  Woods,  77, 
Fed.  Cas.  No.  5,175,  and  Estate  of  Fay,  146 
Cal.  82.  78  Pac.  340,  104  Am.  St.  Rep.  17. 
as  supporting  his  interpretation  of  the  testa- 
ment involved  here.  But  there  is  a  clear  dis- 
tinction between  these  cases  and  the  Louis- 
iana cases  to  which  we  have  referred.  In 
Gaines  v.  Lizardi,  supra  (which  seems  to 
have  involved  the  same  testament  that  was 
considered  in  Fuentes  v.  Gaines,  supra),  It  is 
not  held  that  the  word  "dated,"  as  used  In 
describing  the  essentials  of  an  olographic 
will,  does  not  include  the  day,  the  mouth, 
and  the  year.  To  the  contrary,  the  opinion 
in  this  regard  seems  to  be  based  upon  the  as- 
sumption that  the  will  bore  a  date  within  the 
full  meaning  of  that  term.  The  court  In 
that  case  merely  held  that  a  fair  and  rea- 
sonable interpretation  of  the  testimony  bear- 
ing upon  the  question  of  the  date  of  said 
testament  Justly  led  to  the  conclusion  that 
"It  bore  the  year,  month,  and  day"  in  the 
date  thereof.  The  case  of  E<state  of  Fay  was 
where  the  date  of  the  will,  olographic  in 
form,  was  inconsistent  with  the  testimony. 
The  instrument  was  dated  "May  25,  1859," 
and  it  made  provision  for  the  son  of  the  tes- 
tator, Lulce  Fay.  who  was  bom  in  1861;  for 
his  son,  John  Fay,  who  was  born  about 
the  year  1865,  and  for  a  daughter,  who  was 
married  in  January,  1887,  and  died  in  March, 
1900.  From  these  facts  it  was  evident  that 
the  instrument  was  not  written  in  1869.  But 
the  Supreme  Court  held  that  the  will  was 
"dated"  within  the  meaning  of  the  statute, 
and  that  the  error  with  regard  to  the  year, 
having  obviously  been  the  result  of  inad- 
vertence, would  not  vitiate  the  instrument 
It  is  there  said:  "The  Legislature  has  not 
used  the  words  'truly  dated'  nor  'correctly 


dated,'  but  the  word  'dated,'  which  must  be 
construed  according  to  the  approved  use  of 
the  language  (Civ.  Code,  $  13),  and  in  its 
primary  and  general  sense.  Code  Civ.  Proc. 
i  1861." 

But  the  proposition  in  the  case  at  bar  doea 
not  present  the  question,  whether  the  testa- 
ment has  been  "truly  dated"  or  "correctly 
dated."  It  does  not,  in  other  words,  involve 
the  question,  whether  the  writer  of  the  docu- 
ment made  a  mistake  in  writing  the  date 
and  thus  erroneously  inserted  an  impossible 
day  of  the  month  or  a  year  in  which  the 
testimony  shows'  that  it  was  impossible  to 
have  written  the  instrument  The  question 
propounded  here  is,  whether  the  instrument 
was  dated  at  all,  within  the  meaning  of  the 
law  prescribing  the  essentials  of  an  olo- 
graphic will.  We  can  find  no  other  answer 
to  this  question  than  that  to  which  reason 
and  the  cases  bare  led  us,  unless  we  are 
bold  enough  to  arbitrarily  substitute  the  will 
of  the  court  as  to  the  essentials  of  olo- 
graphic testaments  for  that  of  the  Legisla- 
ture. 

Nor  is  the  fact  that  the  court  In  this  case 
found  that  during  all  of  the  year  1906,  in 
which  the  instrument  sought  to  be  established 
as  the  last  will  of  the  deceased  was  written, 
deceased  was  mentally  sound  and  capable  of 
making  a  testamentary  dlsiMsItlon  of  her 
estate,  an  argument  against  the  construction 
which  we  have  given  our  code  section  point- 
ing out  the  essential  requisites  of  an  olo- 
graphic will.  As  we  have  seen,  the  right  to 
dispose  of  one's  belongings  by  testament  is 
conferred  by  the  Legislature,  in  which  body 
there  exists  full  and  unrestricted  power  to 
require  any  reasonable  mode  or  manner  of 
a  testamentary  disposal  of  one's  estate;  and 
whatever  might  be  the  reason  inspiring  the 
Legislature  to  Impose  certain  restrictions  or 
conditions  on  or  the  manner  In  which  a  par- 
ty may  name  the  successors  to  his  estate 
after  his  death,  so  long  as  tbey  be  not  un- 
reasonable or  absurd,  the  formalities  or  es- 
sentials so  prescribed  must  be  performed. 
And  if,  as  Is  suggested  In  Hefltner  v.  Heff- 
ner,  supra,  one  of  the  reasons  requiring  an 
olographic  will  to  be  dated  is  because  It  may 
have  some  bearing  on  the  question  of  the 
mental  soundness  and  competency  of  the  de- 
cedent if  that  issue  should  be  submitted. 
It  does  not  follow  that  because,  in  a  given 
or  a  particular  case,  the  writer  of  the  pre- 
tended olographic  will  is  found  to  have  had 
capacity  to  make  a  last  will,  any  one  of  the 
essentials  of  such  a  testament  as  prescribed 
by  the  law,  may,  in  the  writing  thereof,  be 
omitted. 

It  follows,  from  the  foregoing  views,  that 
the  order  must  be  affirmed,  and  it  is  so  or- 
dered. 

We  concur:  CHIPMAN,  P.  X;  BUR- 
NETT, J. 
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(14  Cal.  App.  463) 

SIADB  T.  BUTTE  COUNTY.    (Cir.  706.) 

(Coart   of   Appeal,   Third   District,   California. 
Nov.  7,  1910.) 

1.  Public  Lands  (|  53*)— Lands  in  Lieu  of 
School  I.<ands. 

By  Act  Cong.  Feb.  26,  1859,  c.  59,  11  Stat. 
3S5,  the  United  States  appropriated  other  lands 
of  like  quantity  in  lieu  of  the  sixteenth  and 
thirty-sixth  sections  granted  to  a  state  where 
those  xections  were  lost  to  the  state  by  previons 
pre-emption  settlement,  and  subsequent  statutes 
made  Ue  provision  in  cases  of  homestead  set- 
tlement, or  where  the  lands  were  mineral  or  are 
otherwise  disposed  of  by  the  United  States. 
The  act  of  1859  also  provided  that  lands  grant- 
ed in  lieu  of  those  sections  might  be  selected  by 
the  state  or  territory  in  whicli  they  lie.  Held, 
that  no  title  passed  to  the  lieu  lands  by  the 
statute  alone,  but  the  statute  provided  that, 
when  locations  and  selections  were  made  by 
the  state,  the  government,  if  the  lands  selected 
were  unoccupied  public  land,  would  inform  the 
«tate.  and  thereupon  title  would  vest  in  it,  and 
patent  would  issue  by  the  state  to  the  locator. 
[Ei.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  §  143 ;   Dec.  Dig.  §  53.»] 

2.  Taxation  (J  61*)  —  Propertt  Taxable  — 
Certificates  of  Purchase  of  School 
Land. 

Certificates  of  purchase  of  land  which  the 
■tate  anticipates  will  be  granted  to  it  in  lieu  of 
school  lands,  which,  by  reason  of  homestead  or 
pre-emption  or  other  cause,  have  not  been  re- 
ceived by  the  state,  are  not  taxable,  where  the 
state  did  noc  acquire  title  to  the  land,  and  the, 
purchaser  received  no  land  under  the  certifi- 
cates. 

[Ed.    Note.— For   other   cases,   see  Taxation, 
Dec.  Dig.  {  61.*] 

8.  Taxation  (8  543*)  —  Recovery  of  Taxes 
Paid  —  Actions  —  Sufficiency  of  Com- 
plaint. 

In'  an  action  against  a  county,  plaintiff  al- 
leged that  he  was  the  holder  and  owner,  by  as- 
signment, of  certificates  of  purchase  issued  by 
the  state  for  lands  situated  in  defendant  coun- 
ty, selected  in  liteu  of  other  lands  in  the  six- 
teenth and  thirty-sixth  sections,  that  plaintiff 
for  three  enumerated  years  delivered  to  the 
county  assessor  his  sworn  statement  that  he 
was  the  owner  of  lands  described  in  the  certifi- 
cates, that  he  did  so  under  the  erroneous  belief 
that  the  said  certificates  and  their  conveyances 
to  him  conveyed  the  equitable  title  therein  to 
him.  that  he  paid  to  the  tax  collector  on  a  date 
specified  specified  suns  as  taxes  on  said  land 
for  the  years  enumerated,  that  the  title  to  all  of 
said  lands  at  all  times  was  in  the  United 
States,  that  all  of  said  lands  have  been  and  now 
are  vacant  public  lands,  that  plaintiff  has  never 
been  in  either  constnictive  or  actual  jrassession 
thereof,  nor  ever  asserted  or  made  a  possessory 
claim  thereto  or  any  part  thereof,  that  be  paid 
all  of  said  taxes  under  the  erroneous  belief  that 
such  la'nds  were  taxable  to  plaintiff,  that  on  a 
date  B^)eoified  he  filed  with  the  county  boarf  of 
Bopervisors  a  verified  claim  for  a  refund  of  said 
taxes  under  Pol.  Code,  $  3804,  that  a  copy  of 
his  claim  was  .made  an  exhibit  to  the  complaint 
and  a  part  thereof,  and  that  said  board  consid- 
ered the  claim  and  on  a  date  specified  at  a  reg- 
ular meeting  Kjected  the  claim.  Held,  that  the 
complaint  stated  a  cause  of  action  under  Pol. 
Code.  S  3804,  providing  for  the  refunding  of  any 
taxes  erroneously  collected;  antf  that  it  was 
not  objectionable  because  of  failure  to  allege 
the  names  of  the  peraons  to  whom  the  certifi- 
cates of  purchase  were  issued. 

[Ed.    Note.— For   other   cases,   see  Taxation, 
Cent.  Dig.  |  1012;   Dec.  Dig.  {  543.*] 


4.  Taxation   (|  537*)— Recovery  of  Taxes 

Paid— Estoppel. 

Where  the  state  issues  certificates  of  pur- 
chase of  lands  which  it  anticipates  will  be  given 
it  by  the  United  States  government  in  lieu  of 
school  lands  which  because  of  prior  settlement 
or  other  reason  the  state  never  received,  and 
the  assignee  of  those  certificates  delivers  to  the 
assessor  of  the  county  his  sworn  statement  that 
he  is  the  owner  of  such  lands  and  pays  the 
taxes  thereon,  and  the  state  never  gets  title 
from  the  United  States  to  the  lands  described, 
the  assignee  is  not  estopped  from  asserting  the 
invalid!^  of  the  assessment  by  bis  statement 
that  he  owned  the  property,  as  the  state  is  not 
prejudiced  by  his  having  paid  the  taxes,  ai)d 
Pol.  Code,  §  3S04,  authorizes  the  refunding  of 
taxes  erroneously  collected. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  996 ;    Dec  Dig.  §  537.*] 

Appeal  from  Superior  Court,  Butte  County; 
Warren  Sexton,  Judge. 

Action  by  Spencer  E.  Slade  against  the 
County  of  Butte.  Judgment  for  defendant  on 
demurrer  to  complaint,  and  plaintiff  appeals. 
Reversed,  with  directions  to  overrule  the  de- 
murrer. 

Leo  H.  Snsman,  for  appellant  Lon.  Bond) 
Dist.  Atty.,  for  req)ondent 

CHIPMAN,  P.  J.  Defendant  had  Judg"- 
ment  on  its  demurrer  to  plaintiff's  complaint, 
from  which  plaintiff  appeals. 

It  is  alleged  in  the  complaint  that  plaintiff 
Is  the  holder  and  owner,  by  assignment 
thereof,  of  certain  certificates  of  purchase, 
issued  by  the  state,  for  lands  situated  In  de- 
fendant county  selected,  in  lieu  of  certain 
other  lands.  In  the  sixteenth  and  thirty- 
sixth  sections;  that  plaintiff,  for  the  fiscal 
yenrs,  ending  respectively  June  30th  of  1905, 
1906,  and  1907,  "delivered  to  the  assessor  of 
said  county  bis  sworn  statement,  setting  forth 
that  he  was  the  owner  of  the  lands  described 
respectively  in  Schedules  A,  B,  and  C,  here- 
inafter mentioned,  under  the  erroneous  and 
mistaken  belief  that  the  said  certificates  of 
purchase  Issued  by  said  state  and  the  said 
conveyances  made  to  him  thereof  mentioned 
In  paragraph  3  of  this  complaint,  conveyed 
the  equitable  title  therein  to  hira";  that 
plaintiff  paid  to  and  it  was  received  by  the 
tax  collector  of  said  county,  on  November  19, 
1904,  the  sum  of  $236.48,  assessed  as  taxes 
on  said  land  for  the  fiscal  year  ending  June 
30,  1905;  and  on  November  27,  1905,  the 
sum  of  $224.80  for  the  fiscal  year  ending 
June  30,  1906,  and  on  November  17,  1906, 
the  further  sum  of  $178.20  for  the  fiscal  year 
ending  June  30,  1907;  "that  the  title,  both 
legal  and  equitable,  to  all  of  said  lands  at 
all  times  was  and  now  Is.  In  the  United 
States  of  America,  and  that  all  of  said  lands 
have  at  all  times  been  and  now  are  vacant 
public  lands";  that  plaintiff  "has  never  been 
in  either  constructive  or  actual  possession 
of  said  lands  or  any  part  thereof  nor  has  he 
ever  had,  asserted  or  made  a  possessory 
claim  thereto  or  to  any  part  thereof;    and 
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that  plaintiff  paid  all  of  said  taxes  to  the 
tax  collector  of  said  county  of  Butte  under 
the  erroneous  and  mistaken  belief  that  such 
lands  were  then  taxable  to  plaintiCC  by  said 
county  and  state."  It  is  then  alleged  that  on 
November  9,  1907,  plaintiff  filed  with  tho 
clerk  of  the  board  of  supervisors  of  said 
county  his  duly  verified  claim  for  the  re- 
funding to  hinj  of  said  taxes,  "in  conformity 
with  and  for  the  purpose  of  availing  himself 
<tf  the  provisions  of  section  3901  of  the  Politi- 
cal Code  of  the  state  of  California,"  and  copy 
of  his  said  claim  is  made  an  exhibit  to  the 
complaint  and  part  thereof;  that  said  board 
considered  said  verified  claim  "and  at  a  due 
and  regular  meeting  of  said  board  of  super- 
visors, held  on  the  10th  day  of  February, 
1906,  did,  on  said  last-mentioned  day,  first 
and  finally  reject  the  said  claim  and  the 
whole  thereof."  In  the  claim  presented  to 
the  board  of  supervisors  it  is  averred  that 
after  the  Issuance  of  said  certificates  of  pur- 
chase "the  said  state  of  California,  by  its 
proper  officers,  applied  to  the  proper  au- 
thorities of  the  United  States  of  America,  to 
accept  and  approve  the  selection  by  the  said 
state  of  the  said  lands  In  lieu  of  an  equiva- 
lent amount  of  state  school  lands,  and  to 
list  the  same  to  the  state;  that  thereafter 
the  said  United  States  refused  to  accept  and 
approve  the  selection  of  any  of  the  said 
lands,  and  to  list  the  same  to  such  state, 
and  canceled  the  said  entries  thereof."  In 
the  said  verified  claim  It  is  further  set  forth 
that  plaintiff  "did  not  and  could  not  know 
that  the  selection  of  said  lands  by  said  state 
of  California,  would  not  be  accepted  and  ap- 
proved by  the  United  States  authorities  and 
listed  to  the  state;  but  that  all  of  said  taxes 
were  collected  nnder  the  mistaken  belief  that 
such  lands  would  be  so  accepted,  approved 
and  listed  to  said  state."  Judgment  is  de- 
manded for  the  sum  of  $639.48,  the  amount 
of  said  several  payments,  with  Interest  there- 
on from  February  10,  1908,  at  7  per  cent 

The  grounds  of  the  demurrer  are:  (1)  In- 
sufficiency of  facts  alleged;  (2)  that  the  ac- 
tion is  barred  by  sections  3804  and  4076  of 
the  Political  Code;  (3)  that  the  complaint  is 
nncertaln  in  that  It  does  not  disclose  the 
names  of  the  persons  to  whom  the  alleged 
certificates  of  purchase  were  issued;  and  (4) 
that  plaintiff  is  estopped  from  asserting  the 
illegality  of  the  tax  assessment  by  reason  of 
his  having  sworn  to  and  delivered  to  the 
county  assessor  a  list  of  the  property  In- 
volved as  taxable. 

Section  3804  provides  that  "any  taxes 
•  *  •  heretofore  or  hereafter  •  •  » 
erroneously  or  illegally  collected,  •  •  • 
oiay  by  order  of  the  board  of  supervisors  be 
refunded  by  the  county  treasurer." 

The  statute  of  1909  relating  to  the  dispo- 
sition of  school  lands  and  the  acquisition  of 
lands  in  lieu  thereof  does  not  apply  to  loca- 
tions of  lieu  lands  previously  made  and  need 
not  be  considered. 


By  Act  Feb.  26,  1859,  c.  59,  11  Stat.  385, 
the  United  States  appropriated  other  lands  of 
like  quantity  in  lieu  of  the  sixteenth  and 
thirty-sixth  sections  or  fraction  thereof,  grant- 
ed to  a  state,  where  lost  to  the  state  in 
which  the  lands  lie,  by  reason  of  having 
previously  been  settled  upon  "with  a  view  to 
pre-emption."  Subsequent  statutes  made  like 
provision  where  the  loss  was  by  reason  of 
settlement  with  a  view  to  homestead,  or 
where  the  lands  are  mineral,  or  "are  includ- 
ed within  any  Indian,  military,  or  other  res- 
ervation, or  are  otherwise  disposed  of  by 
the  United  States."  See  Act  Feb.  28,  1881,  c. 
384,  26  Stat.  796  (U.  S.  Oomp.  St.  1901,  pp. 
2275,  2276).  The  act  appropriates  and  grants 
lands  In  lieu  of  the  sixteenth  and  thirty-stxth 
sections  so  lost  to  the  state,  and  provides 
that  other  lands  of  equal  acreage  "may  be 
selected  by  said  state  or  territory  in  which 
they  lie."  Obviously,  no  title  passed  of  these 
so-called  lien  lands  by  virtue  of  the  statute 
alone,  1.  e.,  it  was  not  a  grant  in  prsesenti, 
as  was  the  grant  of  the  school  lands  (six- 
teenth and  thirty-sixth  sections,  in  place). 
The  statute  looked  to  possible  losses  to  the 
state  and  provided  that,  when  such  losses 
were  ascertained  and  locations  or  selections 
were  made,  by  the  state,  the  government 
would,  if  the  land  selected  were  unoccupied 
public  land  subject  to  such  location,  ap- 
prove such  selection  and  so  officially  Inform 
the  state,  and  thereupon  title  would  vest  in 
it,  and  patent  would  issue  by  the  state  to 
the  locator.  The  state  of  California  passed 
no  legislation  on  the  subject  (until  In  1909) 
except  as  found  in  sections  3398  and  3406 
(St  1872),  by  which  the  Surveyor  General 
was  declared  to  be  the  "general  agent  of  the 
state  for  the  location  In  the  United  States 
land  offices  of  the  rmsold  portion  of  *  •  * 
land  granted  to  the  state  for  school  purposes 
•  •  •  and  lands  in  lieu  thereof,"  and, 
"whenever  application  is  made  to  him  for 
any  portion  of  the  lands  mentioned  In  sec- 
tion 3398,"  he  must  "communicate  with  the 
United  States  Land  Office,  and  ask  that  the 
lands  described  in  the  application  be  accepted 
in  part  satisfaction  of  the  grant  under  which 
it  is  sought  to  be  located." 

Under  these  statutes  the  United  States  Land 
Department  and  the  Surveyor  General  of 
California  evolved  a  method  of  giving  prac- 
tical effect  to  the  law,  In  pursuance  of  which 
all  lieu  locations  have  been  made,  those  of 
plaintiff  presumably  included.  Briefly,  this 
method  may  be  thus  stated:  A.  B.  makes  ap- 
plication to  the  state  Surveyor  General  in 
which  he  sets  forth,  under  oath,  certain  re- 
quired facts  and  states  that  he  desires  to 
purchase  the'  land  described  therein  pursuant 
to  the  provisions  of  title  8  of  the  Political 
Code  (in  which  are  found  sections  3398  and 
3406);  an  examination  is  made  by  the  Sur- 
veyor General  of  his  records,  and.  If  the 
land  appears  to  be  unoccupied  and 
entry  in  the  United  States  Land  ' 
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district  In  wblcb  the  land  lies,  he  Issues  a 
certificate  of  purchase  to  the  applicant,  and 
later  makes  out  an  application  to  the  United 
States  Land  Office  to  hare  the  land  applied 
tor  listed  to  the  state  In  lieu  of  certain  de- 
scribed school  land  (sixteenth  and  tblrty- 
sixtb  sections)  wblcb  be  designates  as  the 
base  for  the  listing  by  the  government  of  the 
land  applied  for.  This  application  Is  sent 
throogb  the  local  land  office  of  the  district 
and  is  there  Indorsed  by  the  register  and 
receiver  certifying  that  the  application  has 
been  "filed  and  accepted,  subject  to  future 
approyal;  that  there  is  not  of  record  in  this 
office  any  adverse  filing  entry,  or  claim  to 
the  land  selected  by  the  state."  The  General 
Land  Office  at  Washington,  finding  that  the 
base  is  valid,  and  that  the  laud  applied  for 
Is  free  and  open  to  entry,  approves  the  appli- 
cation and  lists  the  land  to  the  state.  By 
operation  of  the  law  of  the  United  States 
and  of  the  state  of  California,  the  title  to 
the  school  land  is  relinquished  to  the  United 
States  and  the  title  to  the  land  selected  in 
lieu  thereof  passes  to  the  state. 

It  was  held  by  our  Supreme  Court,  in  Rob- 
erts V.  Gebhart,  101  Cal.  67,  37  Pac.  782,  In 
a  case  where  the  General  Land  Office  refused 
its  approval,  that  the  certificate  of  purchase 
issued  on  an  application  for  lieu  lands,  fol- 
lowed by  a  selection  made  by  the  state  "does 
not  confer  even  an  equitable  right  upon  the 
state,  or  upon  one  claiming  under  It,  such 
as  would  authorize  a  court  of  equity  In  re- 
viewing the  grounds  or  basis  for  such  refus- 
al." In  Allen  v.  Pedro,  13C  Cal.  1,  68  Pac. 
99,  It  was  said:  "If  plaintiff  sought  to  get 
the  land  as  lieu  land,  he  acquired  no  title 
from  the  state,  because  the  latter  could  get 
no  title  until  the  land  had  been  selected,  and 
the  selection  approved  by  the  United  States 
Land  Department,  and  the  land  listed  to  the 
state" — citing  Roberts  ▼.  Gebhart,  supra. 
See,  also,  same  case.  138  Cal.  202,  70  Pac. 
1128. 

The  term  "property"  Includes  "all  matters 
and  things  real,  personal,  or  mixed,  capable 
of  private  ownership";  and  the  term  "real 
estate"  includes  "the  possession  of,  claim  to, 
ownership  of,  or  right  to  the  possession  of 
land."  Pol.  Code,  §  3C17.  And  possessory 
rights  to  and  possession  of  public  land  have 
been  held  taxable  in  this  state,  notwithstand- 
ing the  compact  contained  in  the  act  of  Con- 
gress admitting  California  into  the  Union,  ex- 
eiTifting  public  hinds  of  the  United  Stfitts 
(row  taxation.  Peojde  v.  Doiinplly,  58  <.'iil. 
IM.  But  it  was  hetil  in  (lint  ease  tlmt  "liiiiU 
which  has  tiGcn  such  ttin  bo  Lased  only  wlnni 
t  patent  hns  issued,  or  wbpri  the  ririvrtte 
UTOpnetor  liaa  acrnilred  a  'perfect  equity.' " 
Here  not  only  the  ftvermeuts  of  the  com- 
plMlat  are  tlmi  iJliiintifT  has  never  liei!u  in 
pDimwslou.  has  ankle  uo  ijosseiwiiiry  t-laim, 
10)1  ho*  nfvpr  rliilMiij.l  the  rli-Iil  ,->t 
nioii,  liti' 
iwr  CiH' " 

ttl«  United   Mtatiitt  UWk  ;      -t4 


by  the  state  and  listed  It  to  the  state  It 
was  held  in  People  v.  Frlsble.  81  Cal.  j46, 
that  the  terms  "claim  to  l^ind"  mean  not 
only  an  assertion  to  title;  '^it  Involves  also 
the  idea  of  an  actual  possession  of  the  land 
claimed." 

It  was  held  by  the  Supreme  Court  of 
North  Dalcota  that  the  selection  must  be  ap- 
proved before  the  lands  become  taxable. 
Jackson  v.  La  Moure  County,  1  N.  D.  238, 
46  N.  W.  449;  Wells  County  v.  McHenry, 
7  N.  Dak.  246,  74  N.  W.  241.  These  were 
cases  of  indemnity  lands  under  grants  to 
railroad  companies  but  they  discuss  the 
question  here  involved. 

Section  3801,  as  amended  in  1889,  and  as 
now  existing,   was  interpreted  in  Hayee  v. 
County  of  Los  Angeles,  99  Cal.  74,  33  Pac. 
766,  which  was  a  ■  case  where  the  property 
had  been  twice  assessed  and  the  double  tax 
paid.    The  court  said:    "That  the  object  of 
the  statute  was  to  obviate  these  difflcultlee 
(pointed  out  as  existing  under   the  statute 
previous  to  Its  amendment),  and  provide  a 
means  for  the  recovery  of  moneys  collected 
by  mistake  and  to  which  the  county  and 
state  have  neither  a  moral  nor  a  legal  right, 
Is  apparent."    Again:   "Section  3804  was  en- 
acted to  do  Justice  to  a  class  of  cases  where, 
but  for  Its  provisions,  the  application  of  the 
doctrine  of  caveat  emptor  would   work  a 
hardship  to  citizens  who  bad  paid  money 
which  It  was  Inequitable  for  the  county  to 
retain."     It  was  also  held  that  the  word 
"may,"  as  applied  to  the  duty  of  the  board  of 
supervisors,  means  "shall."    In  Pacific  Coast 
Co.  V.  Wells,  134  Cal.  471,  66  Pac.  667,  plain- 
tiff had  by  mistake,  in  its  verified  statement 
made  of  its  property,  shown  that  its  assess- 
able property   was   greater  than   it   was   in 
fact    Plaintiff  voluntarily  paid  the  tax  and 
upon    the    discovery    of   the    mistake    made 
claim  for  the  excess  paid.    Hayes  v.  County 
of  Los  Angeles,  supra,  was  relied  upon  and 
followed,  as  well  as  cases  In  other  Jurisdic- 
tions, and  plaintiff  was  held  to  be  entitled  to 
recover.    Among  other  things,  the  court  said: 
"If  the  Legislature  had  Intended  to  restrict 
the  power  of  the  board  to  refund  to  cases 
where  the  taxes  had  been  Involuntarily  paid 
or  paid  under  protest,  it  would  have  so  said, 
as  It  did  In  the  cases  brought  under  section 
3819,  where  relief  is  given  by  action  In  the 
courts."     In  Palomares  Liand  Co.  v.  County 
of  Los  Angeles,  146  Cal.  530,  80  Pac.  931,  the 
sett  ton  was  held  to  authorize  the  recovery 
•  It    money    erroneously    paid    on    redemption 
fnun  tax  sale. 

R(.*s[HiD(leiit  urges  wltb  apparent  sincerity 
that  tiu>  t-ertiticates  of  purchase,  apart  from 
tlje  luinl,  were  property  and  assessable  as 
such.  Tliere  Is  notlilng  in  the  point  The 
asseKsnicut  purported  to  be  of  the  land  and 
not  of  the  pic*--e«  of  paper  representing  what- 

er    richlH    plaintiff    had   in  the   land.      It 

Btiite  ariiuired  neither  legal  nor  equitable 

t^  nr    rlsUt    In   the   land,  it  would  be 

to    IwW   that   the  certificates  t»em- 
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delves,   which   conveyed   nothing,   would   be 

taxable. 

,    We  think  the   complaint   states   sufficient 

facts  to  constitute  a  cause  of  action  under 

section  3804. 

Section  4076  of  the  Political  Coae  relates 
to  the  form  of  the  claim.  In  the  present 
case  the  facts,  were  very  fully  stated  In  the 
claln)  presented  to  the  board  and  substantial- 
ly compiled  with  the  statute.  Nor  do  we  see 
any  reason  for  holding  that  section  3804  Is 
a  bar  to  the  action. 

The  point  that  the  complaint  is  uncertain 
in  not  giving  the  names  of  the  persons  to 
whom  the  certificates  of  purchase  were  Is- 
sued Is  without  merit.  Plaintiff  alleged  pos- 
session and  ownership  of  the  certificates  by 
assignment,  and  this  was  sufficient,  lie 
was  not  called  upon  to  plead  his  deralgn- 
fftent  of  title 

..  One  question  only  remains:  Is  plaintiff 
estopped  from  asserting  the  Invalidity  of 
the  assessment  because  he  filed  with  the  as- 
.sessor  a  verifled  statement  of  the  property  in 
.auestlon  for  taxation?  The  answer  must 
i)e  in  the  negative.  The  transaction  lacks 
the  necessary  elements  of  estoppel.  Besides, 
ifi  the  facts  bear  the  semblance  of  estoppel 
thi^y  show  the  state  to  be  the  greater  offend- 
eiv  fpr  It  was  through  the  promise  of  the 
.^tate  that  the  land  could  be  acquired  under 
Uea  location  that  plaintiff  and  his  predeces- 
.flors  parted  with  their  money.  If  any  one 
■yf&8  misled,  it  was  the  plaintiff.  However, 
,■^9  cannot  perceive  that  the  state  has  been 
Injured  or  prejudiced  by  plaintiff's  having 
paid  the  tax;  and  injury  or  prejudice  re- 
sulting from  plaintiff's  conduct  is  of  the  es- 
sence of  estoppel.  Furthermore,  estoppel  Is 
of  equitable  cognizance,  and  only  in  excep- 
tional cases  is  it  allowed  where  equity  and 
good  conscience  forbid,  and  this  case  furnish- 
es no  exception  to  the  general  rule.  The 
simple  fact  is  the  state  got  something  for 
nothing,  and  it  Is  asked  to  make  restitution. 
This  section  3S04  authorizes  it,  in  a  case  such 
as  this. 

The  Judgment  is  reversed,  and  the  trial 
court  is  directed  to  overrule  the  demurrer. 

We  concur:     HART,  J. ;    BURNETT,  J. 

(h  Wash.  61S) 

STATE  V.  LAWS. 
(Supreme  Court  of  Washington.    Jan.  6^  1011.) 

Indictment  and  Inforuation  (|  125*)— Du- 
plicity. 

An  information  charging  that  accused  stole 
several  specified  articles,  lielonging  severally  to 
two  persotuj,  does  not  violate  Rem.  &  Bal.  Code, 
{  20t)}),  providing  that  the  information  must 
charge  but  one  crime,  and  In  one  form  only. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  334r^00;  Dec. 
Dig.  S  r26'] 

Department  1.  Api>eal  from  Superior 
Court,  Lewis  County;   A.  E.  Rice,  Judge. 


C.  A.  Laws  was  convicted  of  grand  larceny, 
and  he  appeals.    Affirmed. 

Gus  L.  Thacker  and  Hayden  &  Langhome, 
for  appellant    J.  R.  Buxton,  for  the  State. 

PARKER,  3.  The  defendant  was  convict- 
ed of  the  crime  of  grand  larceny  upon  an  in- 
formation, the  charging  part  of  which  Is  as 
follows :  "The  said  C.  A.  Laws  In  said  Lew- 
Is  county,  state  of  Washington,  on  to  wit,  the 
16th  day  of  December,  A.  D.  1909,  then  and 
there  being  one  certain  watch  of  the  value  of 
$20.00;  one  gold  plated  chain  of  the  value  of 
$1.00;  one  twenty  dollar 'gold  piece  of  the 
United  States  of  America  of  the  value  of 
$20.00;  one  certain  bank  note  for  the  pay- 
ment of  and  of  the  value  of  $5.00 ;  one  cer- 
tain silver  dollar  of  the  United  States  of 
America  of  the  value  of  $1.00;  sundry  sil- 
ver and  nlckle  coins  of  the  United  States  of 
America  of  the  value  of  $1.15  of  the  personal 
property  of  one  Ed.  Johnson,  and  one  gold 
filled  watch  of  the  value  of  $40.00 ;  one  watch 
chain  of  the  value  of  $4.00;  one  certain  cloth 
overcoat  of  the  value  of  $8.00  of  the  personal 
property  of  one  Axel  Johnson,  from  the  per- 
son of  the  said  Ed.  Johnson  and  Axel  John- 
son did  feloniously  take,  steal  and  carry 
away."  The  defendant  demurred  to  this  in- 
formation upon  the  ground,  among  others, 
"that  more  than  one  crime  Is  charged  in  said 
information."  The  demurrer  was  overruled 
by  the  court;  and  thereafter,  upon  a  trial, 
verdict  and  Judgment  were  rendered  against 
the  defendant,  from  which  he  appeals  to  this 
court,  assigning  as  error  the  overruling  of 
the  demurrer. 

The  only  contention  made  by  learned  coun- 
sel for  appellant  is  that  the  Information 
charges  more  than  one  crime,  and  for  that 
reason  does  not  conform  to  the  requirements 
of  section  2059,  Rem.  &  BaL  Code,  which  pro- 
vides that:  "The  indictment  or  information 
must  charge  but  one  crime,  and  in  one  form 
only.  •  •  • "  It  is  insisted  that  this  case 
is  controUed  by  SUte  v.  Bliss,  27  Wash.  463, 
68  Pac.  87,  since  this  information  is  in  sub- 
stance the  same  as  the  one  there  held  to  be 
demurrable  upon  the  ground  here  urged. 
That  decision,  it  must  be  conceded,  seems  to 
fully  support  the  contention  of  learned  coim- 
sel  for  appellant  There  are,  however,  two 
decisions  of  this  court  rendered  since  then, 
which  have  the  effect  of  overruling  State  v. 
Bliss,  and  clearly  support  the  contention  here 
made  by  the  learned  prosecuting  attorney, 
that  the  information  does  not  diarge  more 
than  one  crime.  They  are  State  v.  Butts,  42 
Wash.  455,  85  Pac.  33,  and  State  v.  McCor- 
mlck,  56  Wlash.  469,  105  Pat  1037.  The  hold- 
ing of  these  cases  seems  to  be  supported  by 
the  weight  of  authority.  Chief  Justice  Jor- 
dan speaking  for  the  Supreme  Court  of  In- 
diana in  the  case  of  Furnace  v.  State,  153 
Ind.  93,  54  N.  E.  441,  reviewing  the  question 
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somewhat  critically  and  citing  many  author- 
ities said: 

"The  Information  charges:  That  Wil- 
liam Furnace  •  •  •  on  the  29th  day  of 
March,  1898,  at  the  county  of  Sullivan  and 
state  of  Indiana,  did  then  and  there  unlaw- 
fully and  feloniously  steal,  take,  and  carry 
away  of  the  personal  goods  and  chattels  of 
said  Jane  Engle  $5  in  money,  and  the  person- 
al goods  and  chattels  of  Samuel  Engle,  $4.50 
in  money,  contrary,'  etc.  It  is  urged  by  ap- 
Xiellant's  counsel  that  the  pleading  embraces 
two  distinct  and  separate  larcenies  in  the 
same  count,  and  is  thereby  rendered  had  for 
duplicity.  The  question  in  respect  to  the  du- 
plicity of  the  information  depends  upon 
whether  it  prima  facie  can  be  said  to  disclose 
that  two  distinct,  separate  offenses  were  com- 
mitted by  the  defendant  in  stealing  the  prop- 
erty as  charged.  The  amount  of  money  stol- 
en in  the  aggregate  was  $9.50.  $5  of  which, 
it  appears  from  the  averments  of  the  plead- 
ing, belonged  to  Jane  Engle,  and  the  remain- 
der to  Samuel  Engle.  The  Information,  with 
a  slight  or  immaterial  change,  may  be  read 
as  follows:  That  William  Furnace,  at  the 
time  and  place  stated,  'did  then  and  there 
unlawfully  and  feloniously  steal,  take  and 
carry  away'  $8  in  money  of  the  personal 
goods  of  Jane  Engle  and  $4.60  in  money  of 
the  personal  goods  of  Samuel  Engle.  'Then,' 
as  an  adverb  of  time,  means  'at  the  time,' 
referring  to  the  time  stated,  and  the  neces- 
sary import  of  the  words  'then  and  there,'  as 
employed  in  the  information,  is  that  the  lar- 
ceny of  the  $9.50  in  money  as  a  whole,  a  part 
of  which  is  charged  as  belonging  to  Jane 
Engle  and  a  part  to  Samuel  Engle,  occurred 
at  the  same  time  and  place,  and  constituted 
but  a  single  transaction.    »    •    • 

"We  recognize  no  good  reason  to  depart 
from  what  may  be  considered  the  great  cur- 
rent of  authority  and  hold  the  pleading  in 
question  bad  when  it  can  reasonably  be  said 
that  it  discloses  that  the  larceny  complained 
of  was  but  a  single  act  or  transaction  in  vio- 
lation of  the  law  against  larceny,  although 
the  property  which  was  the  subject  of  the 
crime  belonged  to  several  different  persons. 
The  particular  ownership,  as  charged  in  the 
pleading,  of  the  money  stolen  did  not  give 
character  to  the  act  of  stealing  it,  but  was 
merely  a  part  of  the  description  of  the  par- 
ticular crime  charged  to  have  been  commit- 
ted. The  information,  prima  facie,  under  the 
circumstances,  can  be  said  to  charge  but  one 
offense  against  the  state,  and  is  not  open  to 
the  objection  that  It  is  bad  for  duplicity. 
The  following  authorities  support  our  conclu- 
sion :  Holies  v.  United  States,  3  MacArthur 
(D.  C.)  870  (36  Am.  Rep.  106] ;  State  v.  Ho- 
gan,  R.  M.  Cbarlt  (Oa.)  474;  State  T.  Lar- 
son, 85  Iowa,  659,  52  N.  W.  539;  State  v. 
Paul,  81  Iowa,  596,  47  'N.  W.  773 ;  State  v. 
Neteon,  29  Me.  329 ;  State  v.  Warren,  77  Md. 
la,  26  Atl.  500,  39  Am.  St  Rep.  401 ;   Bush- 


man V.  Commonwealth,  138  Mass.  tS07;  Peo- 
ple T.  Johnson,  81  Mid>.  573.  46  N.  W.  1119; 
Tiorton  ▼.  State,  7  Qlo.  65,  37  Am.  Dec.  179 ; 
State  V.  Morphia,  37  Mo.  373 ;  State  v.  Mer- 
rill, 44  N.  B.  624;  State  v.  Hennessey,  23 
Ohio  St  339,  13  Am.  Rep.  253;  Fulmer  ▼. 
Commonwealth,  97  Pa.  603 ;  Addison  v.  State, 
3  Tex.  App.  40 ;  Alexander  v.  Commonwealth, 
90  Va.  809,  20  S.  E.  782 ;  Territory  v.  Hey- 
wood,  2  Wash.  T.  180,  2  Pae.  189 ;  Regina  v. 
Bleasdale,  2  Car.  &  K.  765 ;  Regina  v.  6id- 
dlns,  Car.  &  M.  634;  United  States  v.  Pat- 
ty [D.  C]  2  Fed.  664;  United  States  v.  Scott 
[C.  C]  74  Fed.  213." 
The  Judgment  is  affirmed. 

KUDKIN,  O.  J.,  and  MOUNT.  GOSB,  and 
FULLERTON,  JJ.,  concur. 


(61  Wash.  46S) 
HOLDEN  V.  ROMAMO. 
(Supreme  Court  of  Washington.    Jan.  4,  1911.)k 

1.  Appeal  and  Ebbob  (|  907*)— Rxvibw— Pm- 

SnjtPTION. 

In  the  absence  of  a  statement  ^f  facts,  it 
will  be  presumed  on  appeal  that  tbe  testimony 
supports  tbe  findings  of  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2911-2916;  Dec.  Dig.  | 
907.*] 

2.  Appeal  amd  Erbob  (|  889*)  —  Review ->• 
Amendment  Reoabded  as  Made. 

In  the  absence  of  a  statement  of  facts,  the 
complaint  on  appeal  will  be  deemed  amended,  if  ' 
need  be,  to  support  the  findings  and  conclusions  . 
of  law. 

[I9d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  it  3621,  3622;  Dec.  Dig.  f 
889.*] 

3.  Appeal  and  E^k&ob  ({   1009*)— Review— 
Findings  of  Coubt. 

In  an  equity  case,  no  findings  being  neces- 
sary, the  appellate  court  will  not  reverse  for 
insufficiency  of  the  findings  to  support  tbe  de- 
cree, but  only  where  the  findings  are  complete 
in  themselves  and  show  affirmatively  that  a  dif- 
ferent judgment  should  have  been  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E>ror,  Cent  Dig.  §§  3970-3978;  Dec.  Dig.  | 
1009.*) 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Ben  Sbeeks,  Judge. 

Action  by  Z.  T.  Holden  against  Llvia  Quag- 
Iltti  Romamo.  From  a  decree  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

Eugene  A.  Chllde,  for  appellant  Edgar  S. 
Hadley,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  a 
decree  canceling  a  deed  obtained  through 
fraud. 

The  case  comes  here  on  the  Judgment  roll, 
without  a  statement  of  facts  or.  bill  of  excep- ' 
tions,  and  but  two  errors  are  assigned:  First, 
that  the  findings  of  fact  and  conclusions  of 
law  are  inconsistent  with  the  cause  of  ac- 
tion set  forth  in  the  complaint;  and,  second, 
that  the  findings  of  fact  do  not  support  the 
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conclusions  of  law  and  decree.  We  find  no 
merit  In  eltber  of  these  assignments. 

The  contention  that  the  action  was  prose- 
cuted solely  on  the  theory  that  the  deed  was 
obtained  from  the  respondent,  while  Intoxi- 
cated, Is  not  supported  by  the  record.  The 
complaint  alleged  other  fraudulent  acts  and 
alleged  the  Intoxication  of  the  respondent 
largely  by  way  of  inducement  Furthermore, 
In  the  absence  of  a  statement  of  facts,  we 
must  presume  that  the  testimony  supports 
the  findings,  and  would  deem  the  complaint 
amended,  if  need  be. 

We  are  farther  of  opinion  tliat  the  findings 
rapport  the  decree,  but  if  they  do  not,  that 
fact  of  itself  affords  no  ground  for  reversal. 
This  is  an  equity  case  and  no  findings  were 
necessaryi.  In  such  cases  It  Is  only  where 
the  findings  are  complete  in  themselves,  and 
show  afBrmatlvely  that  a  different  Judgment 
should  have  been  rendered,  that  this  court 
will  Interfere  or  reverse  the  Judgment  of 
the  trial  court.  Clambey  v.  Copland,  52 
Wash.  580,  100  Pac.  1031,  and  cases  there 
dted. 

There  Is  no  error  In  the  record,  and  the 
Judgment  is  afllrmed. 


(61  Waab.  520) 

(JAMPBELL  et  ux.  ▼.  GLAZIER  et  uz. 
(Supreme  Court  of  Washington.    Jan.  6,  1911.) 

1.  Reformation   of   Instbuusnts  (|   45*)  — 
I    Mistake— Description— Pboof. 

Courts  will  not  reform  a  deed  on  the 
ground  of  mutual  mistake  and  ^rror  in  the  de- 
scription of  the  premises  conveyed,  unless  the 
evidence  leaves  little  or  no  doubt  as  to  what 
the  real  agreement  of  the  parties  was. 

[E)d.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  It  157-193;  Dec. 
Dig.  i  45.»] 

2.  Rbfobuation  of  Inbtbuuentb  (i  45*)— Ds- 

BCBIPTION    OF    PBEIUBEB  —  MISTAKE  —  EVI- 
DENCE. 

Evidence  held  to  justify  a  finding  that  a 
deed  excluding  from  its  deBcription  a  street, 
which  had  been  just  previously  vacated,  was 
not  executed  by  mutual  mistake  of  the  parties, 
on  the  theory  that  it  was  intended  to  convey 
the  property  covered  by  the  vacated  street. 

[EM.  Note. — For  other  cases,  see  Reformation 
of  Instruments.  Cent.  Dig.  H  157-193;  Dec. 
Dig.  i  45.  •! 

Department  2.  Appeal  from  Superior  Court 
Takima  County;  E.  B.  Ehreble,  Judge. 

Action  by  Nelson  V.  Campbell  and  wife 
against  George  H.  Glazier  and  wife.  Judg- 
ment iror  plaintiffs,  and  defendants  appeal. 
Afllrmed. 

BJdward  V.  Lockhart  and  Frank  A.  Luse, 
for  appellants.  Roberta  &  Udell,  for  re* 
■pondents. 

MORRIS,  3.  Prior  to  March  15,  1907,  re- 
spondents  were  the  owners  of  lots  6,  7,  and 
8,  block  412,  Capitol  HIU  addiUon  to  North 
Takima.  To  the  south  of  lot  8  was  a  street 
named  West  Walnut  street  which  had  not 


been  used  as  a  street  since  about  1902.  Re- 
spondents since  August  6,  1905,  bad  been  in 
possession  of  this  street  under  a  deed  de- 
scribing the'  land  originally  platted  as  West 
Walnut  street  They  also  owned  the  lots  to 
the  south  of  what  was  originally  West  Wal- 
nut street  Proceedings  bad  been  pending 
for  Bome  time  to  obtain  a  vacation  of  this 
street  and  the  vacation  ordinance  was  finally 
passed  on  March  4,  1907,  taking  effect  on 
March  25th.  On  February  19,  1907,  the  par- 
ties hereto  entered  into  an  agreement  for  the 
sale  and  purchase  of  lot  8  and  the  south  half 
of  lot  7,  and  on  the  15tb  of  March  a  deed 
was  executed,  In  which  the  property  was  de- 
scribed as  all  of  lot  8  and  the  south  half  of 
lot  7,  block  412,  Capitol  Hill  addition.  There- 
after respondents  brought  this  action,  setting 
forth  that  at  the  time  of  the  sale  and  pur- 
chase. It  was  understood  between  the  parties 
that  the  lands  conveyed  comprised  a  tract 
75x140,  being  lot  8  and  the  south  half  of 
lot  7,  as  shown  on  the  plat  and  that  it  was 
understood  that  respondents  conveyed,  and 
Intended  to  convey,  no  portion  of  the  vacated 
street,  and  that  the  deed  as  written  was  the 
mutual  mistake  of  the  parties  thereto  In  not 
so  excepting  any  property  south  of  the  south 
line  of  lot  8;  that  appellants  claimed  title 
under  such  deed  to  a  portion  of  the  vacated 
street;  and  praying  for  a  reformation  of  the 
deed  so  as  to  exclude  therefrom  the  vacated 
street,  to  quiet  title  to  the  same  In  respond- 
ents, and  to  enjoin  appellants  from  asserting 
any  title  thereto.  Appellants  denied  any  mis- 
take in  the  deed,  and  asserted  title  thereun- 
der to  the  vacated  street  The  issues  thus 
being  framed,  trial  was  bad,  resulting  in  a 
decree  for  respondents  as  prayed  for,  and 
this  appeal  follows. 

It  will  readily  be  admitted  that  the  courts 
will  not  reform  a  written  Instrument  con- 
veying title  to  land,  upon  the  ground  of  a 
mutual  mistake  and  error  in  the  description 
of  the  premises  conveyed,  unless  the  evidence 
of  such  error  is  clear  and  leaves  little  or  no 
doubt  as  to  what  the  real  agreement  of  the 
parties  was;  and  that  the  determining  fact 
upon  such  an  issue  is  what  property  was 
actually  Intended  to  be  conveyed  by  the  one 
party  and  acquired  by  the  other.  In  deter- 
mining this  question,  the  courts  will  not 
only  look  into  the  circumstances  surrounding 
and  affecting  the  making  of  the  conveyance, 
but  will  take  Into  consideration  any  and  all 
other  facts  which  throw  light  upon  the  real 
Intention  of  the  parties  In  the  making  and 
accepting  of  the  instrument  of  conveyance. 
Having,  these  rules  in  mind,  we  have  care- 
fully examined  the  record  herein,  and  having 
done  so,  we  are  clear,  as  was  the  court  be- 
low, that  it  was  the  intention  to  confine  the 
area  to  a  tract  75x140,  which  would  be  lot  8 
and  the  south  half  of  lot  7  as  platted,  and 
excluding  any  portion  of  the  vacated  street 
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AS  belonging  to  or  a  part  of  lot  8.  Appel- 
nnts  never  sought,  nor  intended  to  bu7,  a 
greater  area  than  75x140;  while  respondents 
were  careful  In  all  their  transactions  to  refer 
to  tbe  vacation  proceedings  then  pending, 
and  the  effect  upon  lot  8  as  a  comer  lot, 
contending  If  the  proceedings  to  vacate 
failed,  and  lot  8  thns  became  a  corner  lot  in 
reality  as  well  as  upon  the  plat,  it  would  be 
worth  more  money  than  the  price  then  sug- 
gested. 

We  cannot  detail  all  the  evidence  but  there 
is  one  feature  of  it  that  shows  as  conclusive- 
ly, as  any  Interpreting  fact  can  show,  that  it' 
was  the  intention  to  reserve  and  exclude  any 
portion  of  the  street  area  from  the  convey- 
ance made.  At  the  time  of  the  conveyance, 
there  was  a  small  bam  on  lot  8  which  re- 
spondents desired  to  retain  In  case  of  a  sale. 
To  this  appellants  agreed  and  respondents 
moved  the  bam  onto  the  disputed  tract, 
Just  across  the  south  line  of  the  lot,  where 
it  has  since  remained  In  the  possession  of, 
and  occupied  by,  respondents.  It  seems  clear 
that  the  bam  would  not  have  been,  by  con- 
sent of  the  parties,  so  placed,  unless  it  was 
then  understood  that  respondents  were  mov- 
ing it  onto  their  own  land. 

Upon  the  record  we  conclude  that  the  Judg- 
ment of  the  court  below  was  right,  and  the 
same  Is  affirmed. 

RUDKIN,  C.  J.,  and  CHADWIOK,  DUN- 
BAB,  and  CEOW,  JJ.,  concur. 


«1  Wash.  426) 

STATE  V.  CRADDICK. 
(Supreme  Court  of  Washington.    Jan.  4,  1911.) 

1.  Cbivinal   Law   (S  369*)  —  Evidence   of 
Other  Offenses — Admissibtlitt. 

Generally,  evidence  of  another  offense  by 
accused  is  inadmissible  to  show  guilt  of  the 
offense  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  f{  822-824;    Dec.  Dig.  S  360.»] 

2.  CannNAi,  Law  (|  376*)  —  Accused  Pkk- 
SON'S   Chabacteb. 

Accused's  character  can  be  questioned  only 
throogh   his   own   initiative. 

[Ed.  Note. — ^For  other  caaes,  see  Criminal  Law, 
Cent.  Dig.  i  8?6;    Dec.  Dig.  t  378.*] 
8.  Criminal  Law  (|  20*>— CBimNAi.  Intent 

— ESSENTIALITT. 

To  convict  ot  a  crime  a  criminal  intent 
must  be  found. 

[E^.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  ||  21,  24,  25;    Dec  Dig.  f  20.*] 

4.  Cbiminai.    Law    (5    372*)  —  Evidence    of 
Other  Offenses — AnvissiBrLiTr. 

Under  the  rule  that  other  offenses  can  he 
shown,  where  the  acts  were  done  as  part  of 
the  same  plan  or  scheme  of  fraud,  the  state,  in 
a  trial  for  obtaining  money  through  fraudulent 
representations  concerning  worthless  mining 
stock  sold,  coald  show  similar  offenses  against 
other  persons  under  a  general  scheme  to  de- 
frand. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  JJ  833,  834;  Dec  Dig.  |  372.»] 


5.  Criminai,  Law  (§  422*)— Evidence— Writ- 
ten Admission  of  Codefendant. 

In  a  trial  for  obtaining  money  nnder  false 
pretenses  through  accused's  codefendant's  pre- 
tension to  occalt  Icnowledge  and  vision,  the 
state  could  show  two  photograplia  of  codefend- 
ant in  oriental  costume  with  "  The  great'  wait- 
ing for  a  'sod-buster'  with  sufficient  shekels  to 
make  it  interesting,"  written  on  one,  and 
"*  The  great'  at  won  on  a  sucker,"  written  on 
the  other. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  S  422.*1 

8.  False  Pbeienbes  (|  41*)- Evidence— Ma- 

teriautt. 

In  a  trial  for  obtaining  money  through 
frandulent  representations  concerning  worthless 
mining  stock  sold,  it  was  not  error  to  exclude 
evidence  of  the  value  of  land  wliich,  just  be- 
fore the  trial,  accused  had  traded  to  the  victim 
for  the  stock  so  sold. 

[Ed.  Note.— For  other  cases,  aee  False  Pre- 
tenses, Dec  Dig.  J  41.*] 

Department  Z  Appeal  from  Superior 
Court  Spokane  County ;  J.  D.  Hinkle,  Judge. 

J.  E.  Craddlck  was  convicted  of  receiving 
money  through  false  pretenses,  and  he  ap- 
peals.   Affirmed. 

J.  F.  Blake  and  John  Wllley,  for  appel- 
lant Fred  O.  Pugh  and  D.  W.  Hum,  for  the 
State. 

DUNBAR,  J.  The  Information  In  this  case 
charges  that  the  defendant  J.  E.  Craddiclc 
and  John  Doe,  alias  Sahara,  unlawfully  and 
by  false  and  fraudulent  reRresentations,  re- 
ceived from  one  Ed.  Thompson  $800  in  mon- 
ey; that  they  represented  that  the  Pinar 
Del  Rio  Mining  Company  was  the  owner  of 
a  gold  mine  situated  in  Okanogan  cotmty. 
Wash. ;  that  said  mine  had  been  opened,  and 
that  a  ledge  of  ore  about  75  feet  in  width 
had  l>een  discovered ;  that  the  extent  of  said 
ledge  had  not  been  ascertained,  because  the 
same  bad  not  been  cut  out  to  Its  full  extent ; 
that  said  mine  was  located  adjacent  to,  and 
immediately  connected  with,  another  mine  of 
the  same  character,  and  was  close  to  and  in 
the  Immediate  vicinity  of  the  Alden  mine,  the 
Alden  mine  being  one  of  the  richest  gold 
mines  in  the  country;  and  that  said  Pinar 
Del  Rio  was  located  a  short  distance  nortb 
of  Orovllle,  state  of  Washington,  in  close 
proximity  to  a  railroad;  whereas,  in  truth 
and  in  fact,  the  said  Pinar  Del  Rio  mine  had 
not  been  opened,  and  no  ledge  of  ore  of  any 
kind  or  character  had  been  strack,  and  said 
mine  was  not  adjacent  to  or  connected  with 
any  mine  of  like  character  or  any  other  mine 
whatever,  and  was  not  close  to  or  in  the 
immediate  vicinity  of  the  said  Alden  mine^ 
but  was  at  least  25  miles  distant  therefrom ; 
that  in  fact  said  mine  was  not  located  near 
Orovllle,  but  was  at  least  75  miles  distant 
therefrom ;  and  in  fact  said  mine  was  not  lo- 
cated near  any  railroad  line,  but  was  at  least 
75  miles  distant  from  a  railroad  line;  that 
Thompson,  then  and  there  relying  upon  said 
representations  and  pretenses,  paid  to  said 
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Craddlck  and  said  Sahara  tbe  sum  of  $800, 
etc.  It  l8  the  claim  of  the  state  that  the 
false  and  fraudulent  representations  and  "pre- 
tenses charged  against  tbe  defendant  in  the 
information  are  the  direct  result  of  a  con- 
spiracy entered  into  between  Conlln,  alias 
Sahara,  Sampson,  alias  Haas,  and  defendant 
Craddlck,  to  defraud  generally  any  and  all 
I)er8ons  who  might  become  patrons  of  the 
clairvoyant,  Sahara,  and,  through  his  se- 
ductlre  Influences  and  deceptive  practices, 
seek  of  him  advice  as  to  how  to  make  good, 
safe,  and  profitable  investments  of  their  sav- 
ings. Under  the  arrangements  made  between 
them,  Sahara  was  to  furnish  tbe  purchasers, 
tbe  defendant  Craddlck,  the  alleged  profita- 
ble securities,  and  Sampson  was  tbe  go-be- 
tween, tbe  man  who  introduced  the  one  se- 
lected by  Sahara  as  the  probable  victim  to 
Craddlck;  and  the  spoils  were  to  be  divided 
equally  between  Sahara  and  Craddlck,  after 
tbe  payment  to  Sampson  of  his  commission 
out  of  tbe  transaction.  It  appears  that.  In 
furtherance  of  tbe  combination  and  to  fur- 
nish investments,  stock  called  "Brittle  Sli- 
ver" was  used  for  a  time,  and  after  that 
stock  had  become  too  generally  known,  the 
Plnar  Del  Rio  Mining  Company  was  organiz- 
ed, and  represented  to  be  the  owner  of  a  gold 
mine  in  Okanogan  county,  of  promising 
wealtji  snch  as  we  have  described.  Tbe 
transaction  between  this  trio  and  Thompson 
was  proven.  Thompson,  after  having  been 
steered  Into  Sahara's  offices,  consulted  him 
concerning  profitable  Investments.  Sahara, 
after  going  Into  an  alleged  clairvoyant  state, 
pretending  to  occult  knowledge  and  vision, 
interspersing  his  performances  wltii  all  the 
little  trickS'  of  the  trade  used  for  deceiving 
victims,  pretended  to  Thompson  to  see  by 
the  aid  of  this  extraordinary  occult  power  a 
man  who  bad  stock  to  sell,  the  purchase  of 
which  would  be  very  profitable  to  Thompson. 
This  man  was  Craddlck,  the  defendant  In 
this  case,  and  the  result  of  tbe  whole  con- 
Wlracy  was  that,  by  reason  of  these  repre- 
sentations and  this  fraudulent  performance, 
Thomt>son,  who  was  rather  a  credulous.  Ig- 
norant Swede,  invested  his  $800  In  this 
jtvorthless  stock. 

There  could  seem  to  be,  from  the  testimony 
(n  this. case,  but  one  conclusion  as  to  tbe 
guilt  of  this  appellant,  and  his  participation 
in  this  conspiracy  to  defraud.  There  are, 
however,  some  jtechnical  questions  that  are 
raised  by  the  appellant  which  we  will  notice. 

It  is  alleged  that  the  court  erred  In  permit- 
ting evidence  tending  to  show  a  conspiracy 
between  Sahara,  Sampson,  and  Craddlck ;  in 
permitting  evidence  tending  to  show  the  com- 
mission of  a  similar  oITense  In  inducing  or  at- 
tempting to  Induce  Eric  Johnson  to  invest  in 
mining  stock  held  by  defendant;  In  permit- 
ting evidence  tending  to  show  tbe  commis- 
sion of  a  similar  oftense  in  Inducing  or  at- 
tempting to  Induce  J.  M.  Wallace  to  invest  in 
mining  stock  held  by  the  defendant;  In  per- 


mitting evidence  tending  to  show  the  com- 
mission of  a  similar  offense  In  Inducing  or 
attempting  to  induce  an  unnamed  person  who 
had  lumber  to  sell  to  Invest  in  mining  stock 
held  by  the  defendant  These  four  assign- 
ments may  all  be  considered  together,  and 
In  this  Is  embraced  the  question,  whether 
these  alleged  offenses  were  distinct,  separate, 
and  apart  from  the  case  as  made,  or  attempt^ 
ed  to  be  made  against  the  defendant,  to  such 
an  extent  that  they  could  not  be  accepted  in 
evidence  as  competent  proof  on  the  case 
charged,  viz.,  the  attempt  to  defraud  Thomp- 
son. It  Is  claimed  that  these  were  separate 
and  distinct  negotiations,  in  no  way  tending 
to  prove  the  crime  charged,  and  appellant  re- 
lies upon  tbe  rule  announced  by  this  court  in 
State  V.  Boklen,  14  Wash.  403,  44  Pac.  889; 
State  V.  Gottfreedson;  24  Wash.  308.  64  Pac 
623;  and  State  ▼.  Oppenheimer,  41  Wash. 
630,  84  Pac  688. 

There  Is  no  doubt  that  the  general  rule  is 
firmly  established  that  it  is  not  competent  to 
show  the  commission  of  another  distinct 
crime  by  the  defendant,  for  the  purpose  of 
proving  that  he  is  guilty  of  the  crime  charg- 
ed. This  would  only  go  to  the  extent  of 
proving  his  character,  and  under  the  general 
mle  a  defendant's  character  cannot  be  put 
in  question,  except  through  his  initiative. 
Under  such  circumstances,  the  defendant 
would  be  called  ui)on  to  defend  himself 
against  crimes  of  which  he  had  had  no  no- 
tice, and  the  effect  of  such  testimony,  as  has 
often  been  said,  would  be  to  divert  the  minds 
of  the  Jurymen  from  the  main  question  in 
issue,  viz.,  whether  tbe  particular  crime 
charged  was  proven.  As  we  Interpret  the 
cases  above  cited  from  this  court,  they  only 
sustain  the  general  rule  recognizing  the  ex- 
ception that,  when  the  testimony  offered 
tends  to  prove  a  general  scheme  for  the  per- 
petration of  a  crime  similar  to  the  one  with 
which  the  defendant  Is  charged,  the  testi- 
mony is  admissible.  In  the  prosecution  of 
criminal  actions  a  criminal  Intent  must  be 
found  to  exist,  and  such  proof  is  Admitted, 
because  the  establishment  of  such  a  scheme, 
and  crimes  committed  In  pursuance  thereof, 
affords  grounds  for  inference  against  the  de- 
fendant as  to  Intent  in  the  matter  under  ex- 
amination. But,  of  course,  the  class  of  cases 
must  be  cognate,  or  it  would  result,  as  we 
have  said,  in  convicting  a  man  of  one  crime 
because  be  bad  been  shown  to  be  guilty  of 
another. 

In  State  v.  Boklen,  supra,  we  held  that.  In 
a  prosecution  for  obtaining  goods  under  false 
pretenses  by  the  giving  of  a  check  upon  the 
bank  In  which  the  defendant  had  no  funds,  it 
was  error  to  allow  the  prosecution  to  intro- 
duce testimony  of  other  checks  having  been 
given  by  defendant  to  other  persons,  when 
he  had  no  funds  or  deposits.  In  State  v. 
Gottfreedson,  supra,  it  was  held,  in  a  pros- 
ecution for  horse  stealing,  that  it  was  error 
I  to  admit  testimony  that  defendant  had  stolen 
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another  bone  at  about  the  same  time  that 
the  one  for  whose  theft  he  was  standing  trial 
bad  been  taken,  because,  as  was  said,  the  sole 
effect  of  the  testimony  would  be  to  establish 
the  bad  character  of  the  defendant  and  prej- 
udice the  jury  against  him.  It  seems  plain 
that  the  ruling  could  not  have  been  otherwise 
In  this  case  without  violating  the  well-estab- 
Usbed  rule.  The  latest  expression  of  opin- 
ion by  the  court  on  this  subject  is  in  State  t. 
Oppenheimer,  supra,  where  it  was  held  that, 
upon  a  charge  of  obtaining  money  under 
false  pretenses  by  means  of  making  a  collec- 
tion upon  a  day  named,  falsely  representing 
that  the  accused  was  an  agent  of  the  prose- 
cuting witness  and  authorized  to  collect  his 
accounts,  evidence  of  similar  collections  from 
other  parties,  under  similar  fraudulent  pre- 
tenses, is  inadmissible  for  the  purpose  of 
showing  intent,  or  for  any  purpose,  where 
there  is  nothing  unusual  or  extraordinary  In 
the  means  employed,  and  no  connection  be- 
tween the  collections  iflade.  In  that  case. 
State  v.  Bokien  and  State  v.  Gottfreedson 
were  approved.  But  there  was  no  attempt 
to  overrule  the  case  of  State  v.  Pittam,  32 
Wash.  137,  72  Pac.  1042,  where  it  was  held 
that,  in  a  prosecution  for  embezzling  funds 
of  an  employer,  evidence  of  other  acts  of 
the  defendant,  in  giving  receipts  to  patrons 
of  his  employer  and  making  entries  on  the 
books  for  less  amounts  than  the  money  re- 
ceived, was  admissible  for  the  purpose  of 
showing  a  general  scheme  which  he  adopted 
in  keeping  bis  employer's  accounts,  as  tend- 
ing to  show  a  system  employed  on  his  part  in 
furthering  such  embezzlement.  The  deci- 
sion in  this  case  was  virtually  reaffirmed  in 
the  Oppenheimer  Case,  by  distinguishing  It 
from  the  case  there  under  consideration. 

In  the  case  at  bar,  there  certainly  is  some- 
thing unusual  or  extraordinary  in  the  means 
employed,  which  would  bring  it  within  the 
exception  mentioned  In  State  v.  Oppenheim- 
er, and  the  testimony  shows  a  more  general 
and  far-reacliing  scheme  or  system  to  de- 
fraud, not  only  the  prosecuting  witness  in 
the  particular  case,  but  credulous  people 
generally,  than  any  case  which  has  been  call- 
ed to  our  attention.  The  testimony  objected 
to,  so  far  as  Eric  Johnson  is  concerned,  was 
that,  through  a  conspiracy  with  Sahara  and 
Sampson,  the  appellant  defrauded  Johnson 
out  of  a  ranch  valued  at  $15,000,  as  well  as 
personal  property  connected  with  the  ranch. 
In  relation  to  the  Wallace  transaction,  Mr 
Wallace  testified  that  be  went  to  see  Sahara 
as  a  fortune  teller,  and  that  Sahara  told  his 
fortune;  that  Sahara  did  not  tell  him  much 
on  the  first  visit,  but  encouraged  him  to 
come  again,  and  that  he  did  go  again,  and 
Sahara  then  told  him  that  if  be  would  do  as 
he  directed,  he  could  sell  his  place  for  him; 
that  after  going  into  one  of  these  alleged 
trances,  Sahara  said:  "I  see  a  man  come 
to  see  you  in  your  place  of  business."  The 
Witness  continued:     "He   says,    'I  can   see 


him,'  and  he  described  the  man.  He  says  he 
was  a  large  man,  probably  weighed  175  to 
180  pounds.  He  says,  'He  wears  glasses.' 
He  says,  *He  has  a  very  thick,  heavy  nose.' 
He  says,  'He  is  a  powerfully  built  man.'  He 
says,  *I  can't  tell  you  his  name,  but,'  he  says, 
'the  first  letter  of  his  name  is  C,'  and  he  says, 
'the  next  letter  of  bis  name  Is  R.'  'But,'  he 
says.  It  is  the  most  peculiar  thing  that' 
ever  come  to  me,'  he  says,-  'I  can't  tell  you 
the  rest  of  his  name.'  He  says,  'He  will  come 
to  see  you  some  time  this  week.'"  It  will 
be  noticed  that  these  letters  are  the  first 
two  letters  in  the  defendant's  name,  and  the 
description  was  the  description  of  the  de- 
fendant, so  that  the  dupe  could  readily  rec- 
ognize him  when  he  put  in  an  appearance. 
The  testimony  was  that  Craddlck  did  ap- 
pear, calling  upon  him  at  bis  place  of  busi- 
ness, and  the  result  was  that  he  sold  him  a 
lot  of  worthless  stock.  In  the  trance  into 
which  Sahara  went,  he  scribbled  off  the 
words,  "Brittle  Silver  stock,"  showed  them 
to  Wallace,  and  told  him  that,  if  it  was 
possible  for  him  to  make  a  deal  in  any  way 
with  the  man  who  called  upon  him  and 
whom  he  had  described,  to  make  it 

Such  was  the  testimony  In  relation  to  the 
attempt  of  these  three  men  through  the  me- 
dium of  this  swindling  clairvoyant  to  defraud 
others.  So  that  this  case  Is  not  governed  at 
all  by  the  rules  laid  down  in  the  cases  cited 
by  the  appellant.  There  there  was  no  charge 
of  any  organized  consplrocy,  but  they  were 
all  merely  cases  where  the  defendants  had 
committed  other  crimes  of  a- similar  nature. 
"The  admission  of  evidence,  In  a  trial  for 
uttering  counterfeit  bills  or  base  coin,  of. 
the  utterance  of  similar  bills  or  coin  to  other 
persons  about  the  same  time  *  *  *  is 
fully  recognized  in  the  courts  of  this  state." 
Commonwealth  v.  Jackson,  132  Mass.  16; 
Commonwealth  v.  Stone,  4  Mete.  (Mass.)  43; 
Commonwealth  v.  Bigelow,  8  Mete.  (Masa) 
235.  For  the  'purppse  of  aiowlng  guilty 
knowledge  in  a  class  of  cognate  cases,  where 
false  plate  or  Jewelry  has  been  sold,  evidence 
of  other  soles  of  similar  ware  is  admissible.- 
Regina  v.  Francis,  L.  R.  2  C.  C.  128.  An- 
other exception  to  the  general  rule  that  in-: 
dependent  crimes  cannot  be  proved  la  found 
in  that  class  of  cases  where  acts  are  shown 
to  have  been  done  as  part  of  the  same  plan 
or  scheme  of  fraud.  Jordan  t.  Osgood,  109 
Mass.  457,  12  Am.  Rep.  731.  Where  there 
was  evidence  of  a  conspiracy  between  the  de- 
fendant and  a  deputy  collector  to  defraud 
the  revenue,  by  entering  goods  at  an  under- 
valuation, evidence  of  other  transactions  in 
the  conduct  of  criminal  enterprises  was  ad- 
missible. Bottomly  v.  United  States,  1  Story, 
135,  Fed.  Cas.  No.  1,688.  Where  a  conspir- 
acy to  defraud  Is  alleged,  other  fraudulent 
purchases  than  those  set  out  in  tlie  Indict- 
moit,  made  about  the  same  time  and  in  pur- 
suance of  the  conspiracy,  are  admissible  for 
the   purpose   of    showing   the    intent    with 
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which  the  goods  were  purchased.  Common- 
wealth v.  Eastman,  1  Gush.  (Mass.)  189,  48 
Am.  Dec.  596.  And  a  great  many  cases  In- 
volving the  same  principle  are  reported,  too 
numerous  for  special  citation. 

While  it  is  difficult  sometimes  to  distin- 
guish between  the  circumstances  which  prop- 
erly fall  within  the  rule  and  those  which  fall 
within  the  exception,  it  is  universally  held, 
we  thinli,  that,  where  the  testimony  offered 
shows  an  act  committed  in  furtherance  of  a 
general  scheme  or  conspiracy,  the  testimony 
is  admissible.  The  rule  is  happily  stated  by 
Wharton,  in  his  work  on  Criminal  Evidence 
(9th  Ed.)  i  32,  where  it  is  said,  in  discussing 
this  question:  "In  order  to  prove  purpose 
on  the  defendant's  part,  system  is  relevant, 
and  in  order  to  prove  system,  isolated  crimes 
are  admissible  from  which  system  may  be  in- 
ferred." See,  also,  Yakima  Valley  Bank  v. 
McCalllster,  87  Wash.  {566,  79  Pac.  1119,  1 
li.  R.  A.  (N.  S.)  1075,  107  Am.  St.  Rep.  823. 
We  think  there  was  no  error  in  the  admis- 
sion of  the  testimony  objected  to. 

It  Is  also  alleged  that  the  court  erred  in 
admitting  certain  photographs  of  Sahara, 
with  certain  written  legends  shown  on  the 
margin.  One  of  these  exhibits  is  a  photo- 
graph of  Sahara  in '  a  sort  of  oriental  cos- 
tume, in  a  quiescent  attitude,  with  the  fol- 
lowing written  on  the  face  of  the  photo- 
graph:, "'The  great'  waiting  for  a  'sod- 
buster"  with  sufficient  shekels  to  make  it  in- 
teresting." Another  represented  him  in  the 
same  costume,  apparently  telling  a  woman's 
fortune  from  the  lines 'in  the  palm  of  her 
hand,  which  be  was  closely  scrutinizing,  and 
on  this  card  was  written:  "'The  great'  at 
work  on  a  sucker."  There  were  other  photo- 
graphs of  similar  character.  It  is  a  well- 
known  psychological  fact  that  tlnsd  and 
trappings  and  unaccustomed  brilliant  garbs 
make  an  impression  on  the  ignorant  mind. 
Sahara  knew  this.  These  things  were  a  part 
of  his  stock  In  trade. .  They  were  aids  to  the 
perpetration  of  his  frauds,  and  the  Jury  had 
a  right  to  be  Informed  of  any  circumstance 
tending  to  prove  the  fraudulent  scheme  and 
the  manner  in  which  It  was  conducted.  The 
writing  on  the  photographs  was  a  vaunting 
admission  by  Sahara  of  the  falsity  of  his  pre- 
tenses, and  constituted  a  scoffing  at  the  gul- 
libility of  his  victims.  There  was  competent 
testimony  to  the  effect  that  he  was  the  au- 
thor of  the  writings. 

It  is  also  contended  that  the  court  erred 
in  not  permitting  appellant  to  show  the  value 
of  certain  land  which,  just  before  the  trial, 
he  had  traded  to  Thompson  for  the  stock 
which  he  bad  sold  him.  The  value  could 
not  have  been  material.  If  it  had  been  prov- 
en that  at  that  time  appellant  had  returned 
to  Thompson  the  $S00  which  he  had  obtained 
from  him,  with  interest,  it  would  not  in 
any  event  have  been  a  defense  to  the  action. 
A  thief  will  not  be  accorded  immunity  by 


the  law  by  simply  returning  the  stolen  prop- 
erty when  he  finds  that  his  crime  has  been 
discovered. 

We  have  examined  the  other  assignments 
of  error,  but  find  t:hem  entirely  without 
merit 

The  judgment  is  affirmed. 

RUDKIN,  O.  X,  and  CROW,  CHADWICK, 
and  MORRIS,  JJ.,  concur. 


(61  Wash.  419) 
CLEMENS  V.   B.   H.   STANTON  CO. 
(Supreme  Ourt  of  Washington.    Jan.  4,  1911.) 
1.  B1L1.S  AND  Notes  (|  1*)— Pbincipai,  and 

AOENT. 

Under  Hem.  &  Bal.  Code,  §  3520,  provid- 
ing that  where  in  a  bill  the  drawer  ana  drawee 
are  the  same  person,  the  holder  may  treat  the 
same  as  a  bill  of  exchange  or  a  promissory  note, 
a  bill  drawn  by  an  agent  upon  his  pnncipal 
may  be  treated  by  the  bolder  as  either  a  bill  or 
a  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  §  1.*] 

a  Pleading  (8  418*)— Dekokbbb— Waiver. 

Where  defendant  demurred  to  a  complaint 
on  an  inland  bill  of  exchange  drawn  oy  an 
agent  upon  his  principal,  upon  tlie  ground  that 
the  acceptance  of  the  drawee  should  have  been 
in  writing,  and  tlie  demurrer  was  overruled, 
and  defendant  answered,  setting  up  partial 
failure  of  consideration,  and  the  parties  went 
to  trial  upon  tliat  issue,  the  demurrer  was 
waived. 

[Bid.  Note.^For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1403-1406;   Dec  Dig.  i  418.»] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  H.  N.  Clemens  against  E.  H. 
Stanton  Company.  From  judgment  for  plain- 
tiff,  defendant   appeals.     Affirmed. 

Merrltt,  Oswald  &  Merritt,  for  appellant. 
Geo.  E.  C^nfield,  for  respondent 

CROW,  J.  In  his  complaint  the  plaintiff, 
H.  N.  Clemens,  In  substance  alleged  that  the 
defendant  E.  H.  Stanton  Ompany,  is  a  cor- 
poration engaged  in  the  general  butchering 
and  meat  packing  business,  the  defendant  E. 
F.  Humason  being  its  agent  to  buy  live 
stock;  that  on  September  13,  1909,  E.  H. 
Stanton  Company  by  its  agent  Humason, 
bought  a  drove  of  hogs  from  plaintiff,  aud 
in  payment  delivered  to  bim  a  draft  in  words 
and  figures  as  follows,  to  wit:  "f  1,688.10. 
(Buyers'  Draft)  Spokane,  Wa^h.  Sept  13, 
1909.  No.  129.  E.  H.  Stanton  Company,  at 
three  days  sight,  pay  to  the  order  of  H.  N. 
Clemens  sixteen  hundred  eighty-eight  10/lUt> 
dollars,  for  hogs.  Payable  at  the  Spokane 
&  Eastern  Trust  Co.,  Spokane,  Wash.  To 
E.  H.  Stanton  Company,  212  Bernard  St, 
Spokane,  Wash.  [Signed]  E.  F.  Humason.'^ 
That  the  draft  at  its  maturity  was  presented 
for  payment  which  was  refused,  and  that  it 
was  duly  protested.    To  this  complaint  E. 


*For  other  caaea  sea  same  topic  and  section  NUMBER  in  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  *  flep'r  Indexes 


Digitized  by 


KjOO 


gie 


WaslL) 


BARKLEY  t.  AMERICAN  SAVINGS  BANK  &  TRUST  CO. 


495 


H.  Stanton  Company  Interposed  a  demurrer 
which  was  overruled.  Thereafter,  answer- 
ing the  complaint,  B.  H.  Stanton  Company 
admitted  the  agency  of  Humason,  the  sale  by 
plaintiff,  the  execHtlon  of  the  draft,  and  al- 
leged that  on  September  13,  1909,  Humason 
as  its  agent  purcliased  from  plaintiff  91  head 
«f  hogs,  which  were  shipped  from  Hay  to 
Spokane,  Wash.;  tliat  l)efore  shipment  they 
were  weighed  on  an  old,  dilapidated,  and  in- 
correct set  of  scales  at  Hay,  which  incorrect- 
ly registered  their  weight  as  19,860  pounds, 
showing  their  value  to  be  $1,688.10;  "that 
said  plaintiff  and  said  defendant  Humason 
mutually  believing  that  said  scales  had 
weighed  said  hogs  correctly,  and  believing  the 
fact  to  be  that  saicl  bogs  did  actually  welgb 
19,860  pounds  and  acting  upon  sncb  mutnal 
bdlef  and  believing  that  there  would  be 
due  the  plaintiff  $1,688.10,  said  defendant 
made  and  delivered  said  sight  draft  to  plain- 
tiff and  plaintiff  received  and  accepted  the 
same  in  said  sum ;  both  the  plaintiff  and 
said  Humason  believing  that  said  sight  draft 
was  for  the  sum  to  which  plaintiff  would  be 
entitled  for  said  hogs  at  the  price  of  8  1-2 
cents  per  pound"  ;  that  the  hogs  were  again 
weighed  at  Spokane  on  September  16,  1909, 
with  the  result  that  their  correct  wrfght  was 
ascertained  to  be  16,945  pounds;  tlmt  In 
addition  thereto  the  defendant,  E.  H.  Stanton 
Company,  allowed  plaintiff  750  pounds  for 
shrinkage  incurred  during  shipment ;  that  It 
informed  plaintiff  of  the  mistake,  asked  him 
to  again  weigh  the  hogs,  which  he  refused 
to  do,  and  that  It  was  ready,  willing  and 
able  to  pay  plaintiff  $1,504,  their  true  value, 
which  suin  with  accrued  costs  It  tendered 
into  court  The  cause  was  tried  to  a  Jury. 
At  the  close  of  all  the  evidence  the  action 
was  dismissed  as  to  the  defendant  Humason, 
it  being  conceded  that  he  had  acted  as  agent 
only.  A  verdict  was  returned  against  E.  H. 
Stanton  Company  for  the  full  amount  claim- 
ed. Final  Judgment  was  entered  thereon, 
and  E.  H.  Stanton  Company  has  appealed. 

Appellant's  controlling  assignment  is  that 
the  trial  court  erred  in  overruling  its  demur- 
rer. It  contends  that  respondent  attempted 
to  plead  a  cause  of  action  upon  an  Inland 
bUl  of  exchange  drawn  by  Humason  upon 
appellant,  and  that  to  <Aarge  appellant  its 
acceptance  ia  writing  should  have  been  al- 
leged. Appellant  did  not  elect  to  stand  upon 
Its  demurrer,  but  interposed  an  answer  ad- 
mitting Humason's  agency,  the  sale  to  appel- 
lant, the  agreed  price  of  8%  cents  per  pound ; 
alleging  that  appellant's  agent  had  executed 
the  draft,  and  that  there  had  been  a  partial 
failure  of  consideration,  caused  by  the  mu- 
tual mistake  in  weight  With  the  pleadings 
In  this  condition,  the  only  Issue  was  the 
correct  weight  That  issue  was  tried  and 
determined  in  respondent's  favor.  The  com- 
plaint not  only  contains  allegations  sufficient 


to  state  a  cause  of  action  for  the'  purchase 
price  of  the  bogs,  but  must  be  sustained  if 
construed  as  Intended  only  to  state  a  cause 
of  action  on  the  written  Instrument  It  al- 
leges Humason  was  appellant's  agent,  and 
that  as  such  he  executed  the  draft.  His  act 
was  appellant's  a(^ ;  the  draft  tbererore  was 
in  effect  drawn  by  appellant  upon  itself.  "A 
bill  may  be  drawn  upon  the  drawer  himself, 
and  is  then  in  effect  the  promissory  note  or 
the  accepted  bill  of  the  drawer,  at  the  hold- 
er's election ; .  and  this  Is  true  In  general  of 
a  bill  or  draft  drawn  by  a  principal  on  his 
agent  by  an  agent  on  his  principal,  or,  in 
the  principal's  business,  by  one  agent  on  an- 
other, and  of  a  bill  drawn  by  one  partner 
on  bis  firm."    7  Cyc.  569,  and  cases  cited. 

Under  the  facts  here  pleaded  nothing  oth- 
er than  a  drawing  of  the  bill  by  appellant 
upon  itself  and  its  delivery  to  respondent  in 
payment  for  the  hogs  sold  to  appellant  could 
have  been,  or.  was,  Intended.  Section  3520, 
Rem.  &  Bal.  Code,  reads  as  follows:  "Where 
in  a  bill  drawer  and  drawee  are  the  same 
person,  or  where  the  drawee  Is  a  fictitious 
person,  or  a  person  not  having  capacity  to 
contract  the  bolder  may  treat  the  Instru- 
ment at  bis  option,  either  as  a  bill  of  ex> 
cliange  or  a  promissory  note."  The  bill  here- 
in drawn  by  appellant  through  Its  authorized 
agent  upon  Itself  could  be  and  was  treated 
by  respondent  either  as  a  bill  of  exchange 
or  a  promissory  note  upon  which  appellant 
would  be  liable. 

The  Judgment  Is  affirmed. 

DUNBAR  and  MORRIS,  JJ.,  concur. 

RUDKIN,  C.  X,  and  CHADWICK,  J.  We 
express  no  opinion  as  to  the  right  of  the  re- 
spondent to  recover  on  the  draft  or  bill  of 
exchange  as  such,  but  inasmuch  as  the  only 
issue  between  the  parties  was  fully  tried  out 
on  the  merits,  we  concur  in  the  result 


(Cl  Waab.  415) 

BARKLEY  ▼.  AMERICAN  SAVINGS  BANK 
&  TRUST  CO. 

(Supreme  Court  of  Washington.    Jan.  4,  1911.) 

1.  Httsband  and  Wife  (§  272*)— Commdniit 
Property— Dbaft. 

In  1903  a  draft  was  indorsed  by  the  payee 
to  the  order  of  the  plaintiff  and  his  wife.  The 
wife  alone  indorsed  it  with  her  own  and  plain- 
tiff's name,  and  defendant,  after  coUectini; 
the  draft,  issued  a  certificate  of  deposit  for 
the  full  amount  to  the  wife,  sobject  to  her 
check.  Plaintiff  and  his  wife  were  divorced  in 
1908;  she  bavinfc  checked  oat  nearly  all  of  the 
deposit.  Held,  that  the  entry  of  the  decree  in 
the  divorce  proceedings  dissolved  the  community, 
and  the  court  having  found  that  there  was  no 
community  property,  plaintiff  was  only  entitled 
to  one-half  of  the  draft. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §S  1003-1007;  Dec.  Dig.  S 
272.*] 
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2.  Htjsbawd  and  Wife  (|  272*)— Ditobcb— 
Community  Pbopebtt. 

.Community  property  ceases  to  be  such  aft- 
er divorce,  and  the  husband  cannot  thereafter 
continue  as  manager,  but  the  former  spouses 
hold  it  in  -equal  shares  as  tenants  in  common. 
[EM.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  ii  1003-1007;  Dec.  Dig.  i 
272.»] 

3.  Afpeal  and   Erbob   (S  931*)  — Recobd  — 

Findings  of  Fact. 

In  the  absence  of  evidence,  the  findings  of 
a  trial  court  are  conclusive  on  appeal. 

[BM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3762-3771;  Dec.  Dig.  i 
931.*] 

4.  Estoppel  (S  68*)— Claim  ob  Position  in 
Judicial  Proceedings. 

In  a  suit  by  a  divorced  husband  against  a 
bank  for  converting  a  draft  indorsed  to  the  or- 
der of  hinuelf  and  his  wife,  and  paid  to  the 
wife  upon  her  indorsement,  the  finding  of  the 
court  in  the  divorce  proceedings,  in  accordance 
with  the  allegations  of  the  complaint  therein, 
that  there  was  no  community  property,  did  not 
estop  the  wife  and  those  claiming  under  her 
from  asserting  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  |$  165-169;   Dec.  Dig.  i  68.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;    J.  T.  Ronald,  Judge. 

Action  by  Philip  S.  Barkley  against  the 
American  Savings  Bank  &  Trust  Company 
for  conversion  of  draft.  Judgment  for  plain- 
tiff tor  one-Iialf  of  draft,  and  be  appeals. 
Affirmed. 

Faben  &  Kelleran,  for  appellant  Farrell, 
Kane  &  Stratton,  for  respondent. 

OOSE,  J.  This  action  was  brought  by  tbe 
plaintiff  to  recover  damages  for  tbe  amount 
of  a  draft  which  he  alleges  the  defendant 
converted.  There  was  a  judgment  for  the 
plaintiff  for  one-half  of  the  amount  of  the 
draft  ^th  Interest  and  costs,  and  he  lias 
api)ealed. 

The  court  found  that  the  appellant  and  his 
wife,  S.  A.  Barkiey,  were  divorced  at  tbe 
suit  of  tbe  wife,  on  tbe  18th  day  of  July, 
1908;  that  in  1903  a  draft  for  $694.87  was 
drawn  in  favor  of  W.  S.  Upham,  and  Indors- 
ed by  bim  to  tbe  order  of  tbe  appellant  and 

5.  A.  Barkl^,  they  then  being  husband  and 
wife  and  residents  of  this  state;  that  tbe 
respondent  collected  tbe  draft  upon  an  in- 
dorsement by  the  wife,  for  her  husband  and 
herself,  she  writing  the  husband's  name  up- 
on tbe  draft  at  the  instance  of  the  respond- 
ent; that  tbe  respondent  then  knew  that  tbe 
indorsees  were  husband  and  wife,  and  that 
she  had  no  authority  to  indorse  for  the  hus- 
band; that  tbe  respondent  after  collecting 
tbe  draft  issued  a  certificate  of  deposit  for 
tbe  amount  to  tbe  wife ;  that  thereafter  and 
in  September,  1907,  she  deposited  tbe  same 
with  the  respondent  subject  to  her  check ; 
that  on  Ibe  date  the  decree  of  divorce  was 
granted  there  remained  in  the  bank,  of  tbe 
proceeds  of  tbe  draft,  tbe  sum  of  $259.02; 
and  that  tbe  draft  was  the  property  of  the 


community  composed  of  fbe  husband  and 
wife.  The  court  further  found  that  one  of 
tbe  findings  in  tbe  divorce  suit,  in  accord- 
ance with,  the  allegations  of  the  complaint, 
was  that  there  was  no  community  property. 

Tbe  appellant  contends  that  the  draft  was 
the  personal  property  of  tbe  community,  and 
that  as  such  it  was  subject  to  his  manage- 
ment and  control,  and  that  be  bad  tbe  same 
power  of  disposition  over  it  as  he  had  of  his 
separate  property.  Assuming  that  it  was 
community  property  before  the  divorce  was 
granted,  under  tbe  uniform  holdings  of  tbis 
court,  it  thereafter  ceased  to  be  such.  The 
entry  of  the  divorce  decree  dissolved  the 
community,  and  the  apjpellant  could  not 
continue  as  manager  of  an  entity  that  bad 
ceased  to  exist  In  Ambrose  v.  Moor6,  46 
Wash.  463,  90  Pac.  588,  11  L.  R.  A.  (N.  S.) 
103,  it  was  held  that,  after  tbe  divorce,  there 
is  no  community  and.  In  tbe  nature  of  things, 
no  community  property ;  and  that  when  tbe 
community  property  is  not  brought  before 
the  divorce  court  for  adjudication,  tbe  for- 
mer spouses  thereafter  hold  It  in  equal 
shares  as  tenants  in  common.  Graves  t. 
Graves,  48  Wash.  664,  94  Pac  481,  and 
James  y.  James,  51  Wash.  60,  97  Pac.' 1113, 
98  Pac.  1115,  are  to  tbe  same  effect 

It  is  also  contended  that  the  allegations 
in  the  divorce  complaint  and  the  finding  of 
the  divorce  court  in  response  thereto,  that 
there  was  no  community  property,  estop  the 
wife  and  those  claiming  through  or  under 
her  from  asserting  the  contrary.  Eckert  T. 
Scbmltt,  110  Pac.  635,  Is  cited  in  support  Of 
this  view.  The  point  is  not  well  taken.  The 
case  is  here  for  review  upon  tbe  findings 
of  fact  and  conclusions  of  law  only.  In  tb^ 
absence  of  the  evidence,  we  will  accept  tlie 
findings  as  conclusive.  It  may  well  be  that 
the  wife  was  asserting  ownership  of  the 
draft  in  the  divorce  proceedings  in  good 
faith.  If  so,  it  is  apparent  that  such  a 
course  would  not  work  an  estoppel  The 
other  authorities  cited  by  the  appellant  have 
reference  to  the  i)ower  of  the  husband  over 
the  community  property  while  the  marriage 
relation  exists,  and  are  not  applicable  to  the 
issue  before  us. 

Tbe  argument  that,  as  against  tbe  respond- 
ent, tbe  appellant  can  recover  the  full  amount 
of  the  draft  Is  not  sound.  Assuming  that 
there  was  a  cenversion  when  the  proceeds 
of  tbe  draft  were  paid  to  the  wife,  and  th.nt 
tbe  husband  could  then  have  recovered  from 
the  respondent  the  full  amount  thereof,  It 
is  obvious  that  since  bis  control  over  the 
community  property  terminated  and  his  in- 
terest has  become  fixed  by  operation  of 
law,  be  can  recover  no  more  than  the  value 
of  his  interest  in  the  draft  He  Is  now  la 
the  same  position  be  would  have  occupied 
bad  he  sold  a  half  interest  in  tbe  cause  of 
action  before  commencing  his  suit     It  is 


*For  othar  caiea  see  aune  topic  and  (ecUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  Mo.  Series  &  Rep'r  Indexes 


Digitized  by 


KjOO 


gie 


WaaM 


JONES  ▼.  EEHOK 


^7 


clear  that  the  respondent  te  subrogated  to 
the  rights  of  the  wife. 

We  have  treated  the  case  as  though  the 
draft  was  controlled  by  the  law  pertaining 
to  community  property,  Inasmuch  as  the 
parties  and  the  court  below  so  treated  It. 
It  Is  the  opinion  of  the  writer,  however,  that 
the  husband  and  wife,  as  Joint  Indorsees  of 
a  negotiable  instrument,  sustained  the  same 
relation  to  a  third  party  in  reference  to  it 
as  any  other  Joint  holders  of  a  negotiable  in- 
strument would  occupy.  This  view,  how- 
ever, would  lead  to  the  same  end. 

The  Judgment  is  affirmed. 

CHADWICK,  FULLBETON,  PARKBR, 
and  MOUNT,  JJ.,  concur. 


(»  Wash.  422) 

JONES  V.  KEHOE. 
(Supreme  Gonrt  of  Washington.  Jan.  4,  1911.) 
X.  BaOKEBS  (i  43*)  —  COUKISSIORS  —  Wbitixm 

A.G  RltBTM  E  NT 

Lews  1905,  c.  S8,  providing  that  agreements 
tor  commiBsiong  for  sale  or  parcbase  of  real  es- 
tate shall  be  void  onless  in  writing,  applies  only 
to  contracts  between  tbe  owner  and  the  agent, 
and  not  to  contracts  between  two  brokers. 

[EJd.    Note.— For    other    cases,    see    Brokers, 
Cent.  Dig.  }  44 ;  Dec.  Dig.  |  43.*] 
2.  BBOKSBB    (I    66*)— CONTBACT   roB   Coiocis- 

aioNs. 

An  agreement  between  two  brokers  to  di- 
vide tbe  commission  on  sale  of  certain  lands 
means  net  commission,  and  one  of  them  having 
expended  $200  in  making  tbe  sale  was  entitled 
to  a  credit  for  that  sum  on  the  whole  commis- 
sion. 

[Ed.  Note^— For  other  cases,  see  Brokers, 
Cent.  Dig.  {  51;  Dec.  IMg.  §  60.*] 

S.  Estoppel   d  88*)— Aduissionb. 

Where  a  broker  had  previously  stated  that 
be  had  expended  |20O  in  making  a  sale  of  land, 
he  will  not  be  permitted  on  the  trial  to  claim  he 
expended  $300. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  235-241;    Dec.  Dig.  |  8&*] 

4.  Costs  (|  234*)  —  Appeal  —  Reduction  of 

Ajiotjnt  or  Recoveby. 

On  appeal  a  reduction  of  a  judgment  from 
$400  to  $300  is  a  substantial  reduction,  and  the 
appellant  is  entitled  to  appeal  costs. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  a  892-899;    Dec.  Dig.  |  234.*] 

Department  2,  Appeal  from  Superior  Court, 
Spokane  County;  Henry  L.  Kennan,  Judge. 

Action  by  H.  H.  Jones  against  W.  H.  Ke- 
hoe.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Modified. 

Carl  W.  Swanson,  for  appellant  Attwood 
A.  Klrby,  for  respondent 

DUNBAR,  J.  The  complaint  in  this  case 
alleged.  In  brief,  that  the  plaintiff  and  de- 
fendant were  each  engaged  In  the  real  estate 
business  in  tbe  city  of  Spokane;  that  they 
entered  Into  a  parol  agreement  wherein  de- 
fendant agreed  with  the  plaintiff  that  If 
plaintiff  would  furnish  him  (tbe  defendant) 
a  purchaser  for  certain  farm  lands  that  de- 


fendant had  listed  or  might  list  for  sale,  he 
(the  defendant)  would.  In  consideration  there- 
of, in  event  he  succeeded  In  making  a  sale 
of  said  lands  to  such  purchaser  procured  by 
plaintiff,  iMiy  to  plaintiff  one-half  of  the 
commission  received  by  him  for  negotiating 
and  closing  the  sale  of  said  lands ;  that  the 
purchaser  was  procured;  that  the  sale  was 
made  by  the  defendant;  that  he  received 
therefrom  $900  as  commission,  and  refused 
to  pay  over  to  the  plaintiff  any  part  of  said 
commission,  except  the  amount  of  $50,  tloA 
demanded  $400,  with  interest  at  the  legal 
rate  from  the  time  of  the  sale.  The  answer 
was  a  general  denial.  The  case  was  tried  by 
the  court  vylthout  a  Jury,  and  the  court 
found  that  the  agreement  set  forth  In  tbe 
complaint  was  entered  into  between  the 
plaintiff  and  defendant;  that  the  plaintiff 
procured  and  furnished  the  defendant  a  pur- 
chaser ;  that  the  defendant  sold  said  land  to 
such  purchaser  and  received  as  commission 
from  said  sale  $9(X);  that  he  neglected  and 
refused  to  pay  plaintiff  one-half  of  tbe  said 
commission,  or  any  part  thereof,  except  tbe 
sum  of  $50;  concluded  that  the  plaintiff  was 
entitled  to  the  sum  of  $400,  and  Judgment 
was  entered  In  accordance  therewith.  From 
this  judgment   this  appeal  is  taken. 

At  the  commencement  of  tbe  trial,  the  ap- 
pellant objected  to  any  testimony  under  tbe 
complaint,  for  the  reason  that  the  agreement 
was  void  under  the  provisions  of  tbe  Laws 
of  1905,  p.  110,  which  provides  that  an  agree- 
ment authorizing  the  employing  of  an  agent 
or  broker  to  sell  pr  purchase  real  estate  for 
compensation  or  commission  shall  be  void, 
unless  In  writing.  From  an  examination  of 
this  statute,  we  are  of  the  opinion  that  the 
law  applies  only  to  contracts  between  the 
owner  of  tbe  land  and  tbe  agent  who  sells 
or  agrees  to  sell  the  same,  and  that  it  does 
not  apply  between  two  brokers  or  real  es- 
tate men. 

Tbe  only  other  question  presented' involves 
the  correctness  of  the  findings  of  the  court 
Tbe  testimony  was  absolutely  conflicting  on 
all  essential  propositions.  The  testimony  of 
both  respondent  and  appellant  was  some- 
what Inconsistent  in  some  particulars,  and 
had  such  testimony  stood  alone,  it  is  doubt- 
ful if  tbe  respondent  should  have  prevailed. 
But  that  of  respondent  was  strengthened  by 
a  straightforward  statement  of  one  Brown, 
who  substantiated  In  all  particulars  the  tes- 
timony of  the  respondent  It  is  true  that 
Brown  was  a  party  in  interest;  the  re- 
spondent having  agreed  to  divide  his  half  of 
the  commission  with  him.  If  he  would  assist 
him  in  procuring  a  purchaser  for  tbe  land. 
But  of  course,  the  appellant  was  also  a 
party  in  Interest.  The  court  saw  tbe  wit- 
nesses on  tbe  stand,  heard  them  testify,  and 
under  the  circumstances  we  do  not  feel  Jus- 
tified in  disturbing  the  findings  made. 
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There  Is  one  feature  of  the  case,  however, 
upon  which  the  court  made  no  findings,  and 
which  seems  to  have  been  disregarded.  Con- 
ceding the  right  of  the  respondent  to  recover 
half  of  the  commission  under  the  contract, 
the  appellant  gave  testimony  to  the  efCect 
that  he  had  spent  $300  necessary  expenses 
Incurred  In  selling  this  land,  and,  of  course, 
regarding  the  spirit  of  the  contract,  the  re- 
spondent would  be  entitled  to  only  half  the 
net  commission  obtained.  The  appellant 
stoutly  maintained  that  this  $300  was  a  nec- 
essary expense,  but  it  seems  probable  that  a 
portion  of  this  expense  was  incurred  in  the 
transaction  of  other  business.  In  any  event, 
the  appellant  confessed  that  he  stated  to  the 
respondent's  attorneys,  when  they  were  dis- 
cussing this  matter,  that  his  expenses  In  re- 
lation to  this  particular  piece  of  land  had 
been  $200,  and  we  think  that  he  must  be 
bound  by  this  statement  We  see  no  rea- 
son, however,  why  he  should  not  have  credit 
for  the  $200  and  the  $50,  which  he  had  paid 
to  the  respondent  after  the  sale  and  for 
which  he  was  given  credit  by  the  court 
With  this  deduction,  the  net  commission 
would  be  $700,  of  which  amount  the  respond- 
ent would  be  entitled  to  $3S0,  $50  of  which 
he  has  received. 

The  Judgment  will  therefore  be  modified 
to  that  extent;  the  respondent  obtaining 
judgment  for  $300.  This  being  a  substantial 
reduction  of  the  judgment  considering  the 
amount  Involved,  the  appellant  will  recover 
the  costs  of  this  appeal. 

RUDKIN,  G.  J.,  and  CROW,  MORRIS,  and 
CHADWICK,  JJ.,  concur. 


(61  Wash.  536) 

HAYES  T.  CITY   OF  VANCOUVBaR. 

(Supreme  Coart  of  Washington.    Jan.  6,  1911.) 

MumCIPAI,    COBPOKATIONS    (|    832*)— Sewbbs 
— OVEBFLOW — Ott'B    LIABILITY. 

A  city  having  permitted  a  sewer  to  become 
obstructed,  attempted  to  remove  the  obstruction 
by  turning  a  large  and  powerful  stream  of  wa- 
ter into  the  sewer.  The  water  did  not  flow 
through,  but  stopped  at  the  obstruction,  backed 
up  into,  and  overflowed  water-closet  connec- 
tions in  the  basement  of  a  bnilding  in  which 
plaintiff  had  stored  a  large  quantity  of  goods,  re- 
sulting in  injury  thereto.  The  city's  represen- 
tatives were  warned  beforehand  of  the  probable 
damages  that  would  result  from  such  act.  Held, 
that  the  city  in  such  operations  did  not  act  in  a 
(governmental  capacity  and  was  liable  for  the 
injuries  sustained. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1782;  Dec.  Dig.  i 
832.«] 

Department  1.  Appeal  from  Superior 
Court,  Clarice  County;  Donald  McMaster, 
Judge. 

Action  by  O.  D.  Hayes  against  City  of 
Vancouver.  Judgment  for  defendant,  and 
plaintiff  appeals.  "Reversed,  with  instruc- 
tions. 


J.  P.  Stapleton  and  F.  W.  Tempes,  for  ap- 
pellant   P.  J.  Kirwln,  for  respondent 

PARKER,  J.  The  questions  involved  in 
this  appeal  arise  upon  the  defendant's  de- 
murrer to  the  plaintiff's  complaint.  The 
comj>latnt  alleges  in  substance  that  the  de- 
fendant is  a  city  of  the  third  class;  that 
plaintiff  and  certain  other  persons  were  the 
owners  of  certain  merchandise  kept  by  them 
for  storage  and  sale  In  the  basements  of  the 
buildings  situated  at  the  Intersection  of 
Main  and  Seventh  streets  in  the  city  of  Van- 
couver the  defendant  at  the  time  of  the  do- 
ing of  the  acts  by  the  city  which  are  com- 
plained .of;  that  the  defendant  maintained 
a  sewer  on  Main  street  running  north  and 
south  past  the  buildings  having  its  outlet 
south  of  the  buildings;  that  the  buildings 
have  the  usual  water-closet  connections  with 

the  sewer;  that  on  March ,  1909,  the 

sewer  became  clogged  and  obstructed  at  a 
point,  south  of  the  buildings  so  that  the  flow 
of  water  therein  was  interrupted;  that  the 
defendant  city,  in  attempting  to  remove  tbe 
obstruction,  turned  a  large  and  powerful 
stream  of  water  into  the  sewer  at  a  point 
north  of  the  buildings;  that  the  water  so 
turned  into  the  sewer  did  not  flow  through 
it  but  stopped  at  the  obstruction,  and  backed 
up  into  and  overflowed  the  connections  made 
therewith,  and  flooded  the  basements  where 
the  merchandise  was  stored,  thereby  dam- 
aging It ;  "that  the  defendant's  servants, 
agents,  and  employes  In  so  flooding  said 
premises  were  cautioned  about  said  water 
coming  into  basements  and  damaging  goods 
of  plaintiff  and  others,  but  disregarded  said 
caution  and  carelessly,  negligently,  and  will- 
fully, said  defendant,  through  its  said  serv- 
ants, agents,  and  employes,  continued  to 
pump  said  stream  of  water  into  said  sewer 
and  against  said  obstruction  and  willfully, 
carelessly,  and  negligently  continued  to  so 
pump  after  knowing  said  basements  were  be- 
ing flooded."  After  alleging  the  amount  of 
damages  to  the  merchandise  of  the  respec- 
tive owners,  it  is  alleged  that  their  claims 
were  assigned  to  plaintiff;  and  judgement  is 
prayed  for  accordingly.  The  defendant's  de- 
murrer was  Interposed  upon  the  ground  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demur- 
rer being  sustained  by  the  court  and  plain- 
tiff declining  to  plead  further,  judgment  was 
accordingly  entered  dismissing  the  action. 
From  this  disposition  of  the  cause,  the  plain- 
tiff has  appealed. 

Learned  counsel  for  the  city  contends  that 
in  turning  the  stream  of  water  Into  the  sewer 
to  remove  the  obstruction,  the  dty  was  per- 
forming a  governmental  function  of  such  na- 
ture that  it  was  not  liable  for  the  injuries 
alleged  to  have  resulted  to  the  merchandise 
belonging  to  respondent  and  his  assignees. 
When  damages  result  to  persons  or  projwrty 
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from  the  acts  of  the  city  through  Its  serr- 
ants,  it  Is  not  always  easy  to  determine  as 
to  whether  or  not  such  acts  are  so  purely 
goremmental  In  their  nature  as  to  relieve 
the  city  of  liability  for  damages  resulting 
therefrom.  We  do  not  find  it  necessary, 
however,  in  this  case,  to  determine  the  ex- 
act line  of  demarcation  between  these  two 
classes  of  acts  on  the  part  of  the  city ;  for 
we  think  the  great  weight  of  authority  sup- 
ports the  view  that  the  results  of  the  acts 
of  the  dty  here  alleged,  performed  with  the 
knowledge  It  then  possessed,  are  such  as  the 
dty  is  bound  to  respond  In  damages  for. 
According  to  the  allegations  of  the  com- 
plaint, it  is  plain  that  this  injury  was  the 
result  of  an  obstruction  in  the  sewer,  com- 
bined with  a  positive  direct  act  of  the  city, 
with  knowledge  on  its  part  of  the  damage 
likely  tu  result  from  the  obstruction  and  such 
act.  Even  if  this  injury  b6  regarded  as  the 
reenlt  of  a  defective  sewer  outlet  and  the 
natural  flow  of  water  therein,  it  would  not 
fall  within  that  class  of  governmental  acts 
performed  by  a  city  resulting  in  damages  to 
private  property,  from  which  the  city  would 
be  relieved  of  liability. 

In  Abbott, 'Municipal  Corporations,  g  959, 
it  is  stated :  "The  determlnatiou  to  construct 
a  system  of  drains  or  sewers,  is  regarded  as 
a  discretionary  act  and  the  adoption  of  a  lo- 
cation or  a  plan  of  work  or  a  comprehensive 
scheme  and  plan  for  drainage,  unless  pal- 
pably bad,  partakes  of  the  same  nature.  Any 
injnrles  which  may  result,  therefore,  from 
defects  in  a  reasonable  plan  or  scheme  as 
a  whole  or  in  part,  can  create  no  liability. 
The  operation  of  this  rule,  however,  will  not 
prevent  a  recovery  for  injuries  sufFered  by 
a  failure  to  provide  a  suitable  outlet  for 
such  a  system,  or  for  the  construction  of 
drains  or  sewers  lacking  in  capacity  to  carry 
off  the  natural  drainage  or  sewage  from  the 
territory  designed."  If  this  was  the  sole 
ixonnd  of  recovery  here,  the  city  might  be 
able  to  escape  liability  upon  failure  of  re- 
spondent to  prove  .there  was  negligence  on 
its  part  in  allowing  the  sewer  to  become  ob- 
structed, but  that  would  not  relieve  the  city 
upon  the  ground  that  it  was  performing  a 
governmental  act  of  the  class  contended  for. 
Under  such  circumstances,  the  city  would  be 
relieved  of  liability  for  the  same  reasons 
only  as  a  private  corporation  or  person 
would  be.  According  to  these  allegations,  the 
dty  not  only  allowed  the  sewer  to  become 
obstructed,  whether  negligently  or  not  is 
immaterial  to  this  inquiry,  but  by  its  posi- 
tive act  artiflcially  Increased  the  flow  of  wa- 
ter in  the  sewer,  resulting  in  the  damage, 
and  knowing  at  the  time  that  such  damage 
would  probably  result  from  Its  act 

In  the  case  of  Ashley  v.  Port  Huron,  85 
Mich.  295,  Involving  the  flooding  of  premises 
by  the  act  of  the  city  from  one  of  its  sew- 
ers, Judge  Cooley,  at  page  300,  said :  "It  is 


very  manifest  from  this  re.'irence  to  authori- 
ties, that  they  recognize  In  municipal  corpo- 
rations no  exemption  from  responsibility 
where  the  injury  an  individual  has  received 
Is  a  direct  injury  accomplished  by  a  corpo- 
rate act  which  is  In  the  nature  of  a  tres- 
pass (ipon  him.  The  right  of  an  individual 
to  the  occupation  and  enjoyment  of  his  prem- 
ises is  exclusive,  and  the  public  authorities 
have  no  more  liberty  to  trespass  upon  it  than 
has  a  private  Individual.  If  the  corporation 
send  people  with  picks  and  spades  to  cut  a 
street  through  it  without  first  acquiring  tfie 
right  of  way,  it  is  liable  for  a  tort;  but  it 
is  no  more  liable  under  such  circumstances 
than  It  is  when  it  pours  upon  bis  land  a  flood 
of  water  by  a  public  sewer  so'  constructed 
that  the  flooding  must  be  a  necessary  result. 
The  one  is  no  mcfre  unjustifiable,  and  no 
more  an  actionable  wrong,  than  the  other. 
Each  Is  a  trespass,  and  In  each  instance  the 
city  exceeds  its  lawful  Jurisdiction.  A  mu- 
nicipal charter  never  gives  and  never  could 
give  authority  to  appropriate  the  freehold  of 
a  citizen  without  compensation,  whether  It 
be  done  through  an  actual  taking  of  It  for 
streets  or  building^,  or  by  flooding  it  so  as  to 
interfere  with  the  owner's  possession.  His 
property  right  is  appropriated  in  the  one 
case  as  much  as  in  the  other." 

The  decisions  of  the  courts  relating  to 
damage  caused  by  dties  in  maintaining  sew- 
ers and  drains,  especially  where  the  dam- 
age is  the  result  of  a  positive  direct  act  of 
the  city,  seem  to  be  quite  uniform  in  hold- 
ing that  the  city  la  liable  for  such -damage, 
and  that  it  cannot  escape  upon  the  plea  that 
it  was  the  result  of  the  performing  of  a  pure- 
ly governmental  act  City  of  Eufaula  v. 
Simmons,  86  Ala.  515.  6  South.  47;  City  of 
Atlanta  v.  Wamock,  91  Ga.  210,  18  8.  E.  135, 
23  L.  R.  A.  301,  44  Am.  St.  Rep.  17 ;  aty  of 
Dixon  V.  Baker,  65  111.  518,  16  Am.  R^.  591 ; 
City  of  Evansville  v.  Decker,  84  Ind.  325,  .43 
Am.  Rep.  86;  Van  Pelt  v.  City  of  Daven- 
port, 42  Iowa,  309,  20  Am.  Rep.  622;  Allen 
V.  City  of  Boston.  159  Mass.  324,  34  N.  E. 
519,  38  Am.  St  Rep.  423;  Seaman  v.  City  of 
Marshall,  118  Mich.  327,  74  N.  W.  484; 
Thurston  v.  City  of  St.  Joseph,  51  Mo.  510, 
11  Am.  Rep.  463;  Nims  v.  City  of  Troy,  59 
N.  Y.  500 ;  City  of  Seymour  v.  Cummins,  119 
Ind.  148,  21  N.  E.  549,  6  L.  R.  A.  126,  note 
128;  Hart  v.  City  of  NelllsvlUe,  125  Wis. 
546,  104  N.  W.  699,  1  L.  R.  A.  (N.  S.)  932. 

We  are  of  the  opinion  that  if  the  allega- 
tions of  the  complaint  are  true,  the  dty  is 
liable  the  same  as  if  the  alleged  damage 
had  been  caused  by  a  private  corporation  or 
person.  It  follows  that  the  complaint  states 
a  cause  of  action. 

The  Judgment  is  reversed,  with  instruc- 
tions to  overrule  the  demurrer. 

RUDKIN,  C.  J.,  and  MOUNT,  FULLER- 
TON,  and  GOSE,  JJ.,  concur. 
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WALKER  et  ux.  r.  McMTTHCHIB  et  al. 
(Supreme  0>urt  of  Wasbington.    Jan.  5,  1911.) 
L  Vendor  and  Pdechaseb  (I  95*)— Nonpat- 

KENT — FOBFEITUBE     OF     CONTBACT — WAIVES. 

A  vendor's  right  to  forfeit  his  contract  to 
convey  on  account  of  the  purchaser's  failure  to 
malce  payipents  as  stipulated  is  postponed  by 
the  vendor's  forbearance  for  more  than  three 
years,  until  demand  for  payment  or  other  dis- 
tinct notice  of  a  purpose  to  enforce  a  forfeiture 
unless  payment  be  made,  and  lapse  of  a  rea- 
sonable time  to  comply  therewith. 

[Eid.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  IQS-IGO;  Dec.  Dig.  { 
95.*] 

2.  Equity  (|  24*)— Fobfkitubks— When  Bn- 

FORCKABLE   IN    EQIJITT. 

Equity  will  enforce  a  forfeiture  only  when 
the  right  thereto  is  clearly  established. 

(Ed.  Note. — ^For  other  cases,  see  Equity,  Dec. 
Dig.  I  24. »] 

3.  CoNTEACTS  (I  816*)— Default*— Waive*. 

A  party  to  a  contract,  who  waives  a  de- 
fault in  its  terms  as  to  payment,  cannot  again 
establish  his  right  to  proceed  strictly  thereun- 
der, until  he  has  given  due  notice  of  his  inten- 
tion to  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1382-1387,  1480-1492;  Dec.  Dig. 
i  316.*] 

4.  VENDOB     and     P0BCHA8EB     (§     93*)— CON- 
TBACT8  TO    PURCHASE— B'OBFEITUBE  —  PBEVI- 

0U8  Demand — Sufficiency. 

Demand  for  payment  of  interest  on  deferred 
jMymeots  due  under  a  contract  to  convey,  and 
a  notice,  were  insufficient  as  a  basis  for  forfeit- 
ing the  contract,  where  they  were  served  on  the 
original  purchaser,  who,  with  the  vendor's  knowl- 
edge, had  assigned  bis  interest  to  a  company  in 
possession,  and  where  the  vendor  bad  agreed 
with  the  company's  representative  to  waive 
strict  performance,  though  the  original  purchas- 
er was  a  trustee  of  the  company. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  153,  154;  Dec.  Dig.  § 
93.*] 

Department  2.  Appeal  from  Superior  Court, 
Snohomisb  County;   R.  S.  Steiner,  Judge. 

Action  by  George  Wallter  and  wife  against 
Robert  McMurchle,  trustee,  and  anotber. 
From  an  order  granting  plaintiffs  a  new  tri- 
al, defendants  appeal.  Reversed  and  re- 
manded. 

Cooley  &  Horan  and  Robert  McMurchle, 
for  appeljiants.  Hathaway  &  Alston,  for  re- 
spondents. 

MORRIS,  X  On  June  17,  1904,  the  Walk- 
ers and  Robert  McMurchle,  trustee,  entered 
Into  an  agreement  for  the  sale  and  purchase 
of  certain  lands  in  Snohomish  county.  The 
purchase  price  was  $2,750.  Of  this  amount 
$350  had  been  paid  and  received  as  earnest 
money,  and  the  balance  was  to  be  paid  as 
follows:  $337.50  on  the  day  of  the  date  of 
the  contract,  $412.50  on  or  before  August  1, 
1905,  and  $412.50  on  or  before  each  succeed- 
ing August  Ist,  until  the  full  purchase  price 
had  been  paid.  Time  was  made  of  the  es- 
sence. On  July,  1904,  $337.50,  by  the  terms 
of  the  contract  due  June  17th  previous,  was 


paid,  and  on  December  6,  1905,  $180  30,  bal- 
ance due  August  1st  previous,  after  deduct- 
ing the  agreed  price  of  an  Improvement,  was 
paid.  No  other  payments  were  made.  On 
July  2,  1904,  McMurchle,  trustee,  assigned 
the  contract  to  the  Snohomish  Berry  &  Fruit 
Company,  which  Immediately  went  into  pos- 
session of  the  property,  and  commenced 
making  Improvements  thereon,  and  ever  since 
has  so  remained  in  possession.  The  two  pay- 
ments In  July,  1904,  and  on  December  6, 190^, 
were  made  by  the  company  to  Walker,  and 
It  Is  apparent  from  the  record  that  Walker 
knew  that  the  company  bad  succeeded  to 
McMurchle's  rights  under  the  contract,  and 
was  in  possession  because  thereof.  Although 
he  denies  any  dealings  with  any  one  repre- 
senting the  company,  be  admits  he  under- 
stood McMurcfiie  sold  his  Interest  McMur^ 
chie  was  at  all  times  a  trustee  of  the  com- 
pany, and  part  of  the  tinie  its  secretary. 
Subsequently  to  December  6, 1905,  neither  par- 
ty seems  to  have  paid  any  attention  to  the 
contract,  until  In  April,  1909,  Walker  de- 
posited the  contract  in  a  bank  and  instructed 
its  cashier  to  demand  the  payment  of  inter- 
est, and  the  bank  did  in  writing  so  demand 
of  McMurchle,  who  was  at  th^  time  a  trus- 
tee of  the  company,  but  taking  no  active 
part  in  its  management  The  general  man- 
ager and  treasurer  of  the  company  was  H. 
S.  Wright,  and  after  the  bank  made  its  de- 
mand of  interest  of  McMurchle,  one  of  ita 
officers  requested  McMurchle  to  see  Wright 
and  have  him  pay  the  interest  This  it  ap- 
pears was  not  communicated  to  Wright  Nor 
is  it  shown  be  had  any  knowledge  of  the 
previous  demand  of  McMurchle.  No  interest 
was  paid  and  on  May  11,  1909,  a  written 
notice  of  forfeiture  was  served  on  McMur- 
chle, addressed  to  him  as  trustee.  On  May 
14th,  the  company  tendered  to  Walker  $2,300, 
the  amount  then  due  on  the  contract  whicb 
was  refused  as  coming  "too  late,"  and  on 
May  17th,  the  .complaint  in  this  action  wa3 
served  on  Wright.  The  complaint  seeks  to 
declare  a  forfeiture,  and  the  company  by 
Its  answer  asks  for  a  specific  performance 
upon  payment  of  the  amount  found  due. 
Upon  the  trial  the  court  found  in  favor  of 
appellants,  holding  there  was  no-  demand 
for  any  of  the  deferred  payments  prior  to 
the  commencement  of  the  action,  and  that 
respondents  had  waived  the  time  feature 
of  the  payments  and  the  right  to  forfeit 
and  ordered  a  decree  for  specific  perform- 
ance. Subsequently,  upon  motion  for  a  new 
trial,  the  court  took  the  view  that  the  de- 
mand for  Interest  revived  the  right  to  for- 
feiture, and  ordered  a  new  trial,  from  which 
order  defendants  appeal. 
'  The  basis  of  the  court's  finding,  that  there 
was  a  waiver  of  the  time  feature  of  the  con- 
tract was  its  finding  from  the  evidence  that, 
after  the  company  went  into  possession  of 
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tlie  land,  and  bad  expended  abont  $1,000  In 
Improving  and  cultivating  it,  an  understand- 
ing was  reached  between  Walker  and  Wright 
that  a  strict  performance  of  the  contract 
wonld  be  waived,  and  that  no  money  need  be 
paid  thereunder,  until  demanded  by  Walker. 
Although  Walker  denies  such  an  understand- 
ing, we  agree  with  the  court  that  the  evi- 
dence establishes  Its  existence,  strengthened 
by  the  fact  that  Walker  lived  near  the  land, 
taiew  at  all  times  what  was  being  done 
thereon  In  the  way  of  improvement  and  cul- 
tivation, and  from  December  6,  1005,  until 
April,  1909,  made  no  effort  to  obtain  any 
payment  of  either  principal  or  Interest  upon 
the  contract.  Such  a  forbearance  was  the 
result  of  either  a:n  understanding  or  waiver, 
or  else  it  was  laches.  In  either  event,  it 
would  defeat  a  right  of  forfeiture,  until  a 
demand  for  payment  or  other  distinct  notice 
of  a  purpose  to  enforce  a  forfeiture  unless 
payment  be  made,  and  the  lapse  of  a  reason- 
able time  to  comply  therewith.  Equity  has 
ever  been  jealous  of  the  right  of  forfeiture, 
and  has  never  enforced  it,  unless  the  right 
thereto  has  been  so  clear  and  insistent  as 
to  permit  of  no  deniaL  And  when  a  party 
to  a  contract  waives  a  default  in  its  terms 
as  to  payment,  he  cannot  again  establish 
his  right  to  proceed  strictly  thereunder,  until 
he  has  given  due  notice  of  his  Intention  to 
the  other  party.  29  Am.  &  Eng.  Ency.  685; 
Cole  V.  Hines,  81  Md.  476,  32  Atl.  106,  32 
L.  B.  A.  436;  Watson  v.  White,  152  111.  364, 
3S  N.  E.  002.  Such  Is  the  announced  rule 
In  this  court  Douglas  v.  Hanbury,  56  Wasb. 
63,  104  Pac.  lUO,  134  Am.  St  Rep.  1096. 
It  Is  understood  that  It  frequently  occurs 
that  a  party  to  a  contract,  who  does  not  take 
Immediate  steps  to  forfeit  it  upon  default 
being  made,  does  not  thereby  lose  his  rights 
thereunder,  as  In  Garvey  v.  Berkley,  56 
Wash.  24,  104  Pac.  1108.  It  also  frequeutly 
occurs,  as  In  Beltlnck  v.  Tacoma  Theater 
Company,  111  Pac.  1045,  where  the  payments 
are  not  made  when  due,  but  are  accepted 
thereafter,  but  frequent  demands  for  pay- 
ment are  made  and  frequent  protests  against 
the  failure  to  pay,  that  such  acts  do  not 
constitute  a  waiver.  The  insistent  demands 
and  the  frequent  protests  in  the  latter  case 
sufficiently  assert  the  right .  to  insist  upon 
a  strict  performance  and  protect  such  right 
when  asserted.  But  where,  as  here,  we  find 
no  demand  upon  the  one  in  possession  for 
over  three  years  and  there  is  evidence  that 
It  was  because  of  an  understanding  that  a 
strict  compliance  with  the  contract  would 
not  be  insisted  upon,  it  would  be  inequitable 
to  hold  the  right  to  forfeit  existed,  without 
ptitting  the  other  party  upon  notice  of  such 
an  intention  to  so  claim.  The  demand  of  In- 
terest of  McMurchle  In  April,  1909,  was  not 
such  a  notice.  Walker  knew  McMurchle  had 
parted  with  his  interest;  he  knew  the  com- 
pany was  In  possession  of  the  land ;  he  knew 
Wright,  with  whom  we  find,  as  did  the  court 


below,  he  had  made  his  agreement  to  waive 
a  strict  performance,  was  representing -the 
company  in  Its  possession  and  cultivation  of 
the  land.  Under  such  circumstances,  the 
demand  of  McMurchle,  although  a  trustee 
of  the  company,  was  not  a  sufficient  or  prop- 
er demand  to  revive  the  right  to  forfeit 
Neither  was  the  notice  addressed  to  McMur- 
chle, May  11th,  sufficient  to  forfeit  the  con- 
tract against  bis  assignee,  the  company,  un- 
der the  knowledge  of  the  facts  of  the  sit- 
uation then  known  to  Walker. 

We  are  therefore  of  the  opinion  that  the 
court  below  was  right  in  its  flndhigs  upon 
the  trial,  and  that  it  was  error  to  grant  the 
new  trial,  and  the  order  granting  same  Is 
reversed  and  the  cause  remanded  for  the 
entry  of  Judgment  upon  the  findings  and  C<Mi- 
cluslons  as  made  by  the  court 

KUDKIN,  a  J.,  and  CHAD  WICK,  CROW, 
and  DUNBAR,  JJ.,  concur. . 

(SI  WMh.  3»7) 
GARRETT  v.  SPARKS  BROS. 
(Supreme  Conrt  of  Washington.    Jan.  3,  1011.) 
Pbincipal  and  Agent  (f  158*)— Relations 
TO  Third  Pebsons— Wbonofui.  Acts— Lia- 
bility OF  Agent. 

The  agent  of  a  disclosed  principal  is  lia- 
ble for  his  own  fraud  in  falsely  representing  to 
a  prospective  purchaser  of  land  that  the  prin- 
cipal has  title,  when  it  has  only  a  contract  to 
purchase. 

[EJd.  Note.— For  other  cases,  see  Principal 
and   Agent,   Cent   Dig.  J   597;    Dec.   Dig.   i 

loa'i 

Department  1.  Appeal  from  Superior 
Court  Spokane  County ;  J.  Stanley  Webster, 
Judge. 

Action  by  Samuel  Garrett  against  Sparks 
Bros.,  a  corporation.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

J6hn  M.  Gleeson  and  Joseph  F.  Morton, 
for  appellant  Barker  8e  Barker  and  C  G. 
Upton,  for  respondent 

OOSE,  J.  This  Is  a  suit  to  recover  money 
alleged  to  have  been  obtained  from  the  plain- 
tiff through  the  fraud  of  the  defendant 
There  was  a  verdict  and  judgment  for  the 
plaintiff.    The  defendant  has  appealed. 

There  Is  abundant  evidence  to  support  the 
judgment  The  testimony  of  the  respondent 
shows  that  the  appellant  was  acting  as  agent 
for  the  Plantations  Company  for  the  sale  of 
certain  tracts  of  orchard  land ;  that  the  ap- 
pellant represented  to  the  respondent  that 
the  Plantations  Company  owned  a  piece  of 
land  called  "Plantations,"  divided  Into  small 
tracts,  free  and  clear  of  all  Incumbrances; 
that  the  respondent  believing  and  relying 
upon  the  representations,  paid  the  appellant 
$1,000  on  the  purchase  price  of  one  of  the 
tracts;  that  the  representations  were  false, 
and  that  the  Plantations  Company,  as  the 
appellant  well  knew,  did  not  own  the  land, 
but  that  It  had  only  a  contract  of  purchase, 
which  It  later  forfeited. 
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The  appellant  argues  that  the  only  issue 
la  "the  responsibility  of  an  agent  to  answer 
to  a  third  person  for  the  default  of  a  dis- 
closed principal."  On  the  contrary,  the  is- 
sue is  the  liability  of  the  appellant  to  an- 
swer for  its  own  fraud.  The  appellant  cites 
in  support  of  Its  contention  Wilson  t.  Wold, 
21  Wash.  398,  68  Pac.  223,  75  Am.  St  Rep. 
846,  Nelson  v.  Title  Trust  Company.  52  Wash. 
258, 100  Pac  730,  and  Davis  v.  Lee,  52  Wash. 
330,  100  Pac.  752,  132  Am.  St  Rep.  973. 
They  have  no  application  to  the  present  is- 
sue. It  Is  fundamental  that  a  party,  wheth- 
er acting  for  himself  or  another,  Is  liable  In 
damages  for  his  own  fraud.  The  fact  that 
the  principal  is  also  liable  does  not  relieve 
from  responsibility  the  party  who  actually 
commits  the  wrong.  In  such  cases,  the  lia- 
bility of  the  principal  can  only  rest  upon  the 
delict  of  Its  agent  The  party  who  Itas  been 
wronged  may  elect  to  sue  either  or  both. 

The  judgment  is  affirmed. 

RUDKIN,  C.  J.,  and  FULLERTON,  PARK- 
ER, and  MOUNT,  JJ.,  concur. 


(61  Wash.  S8S) 

WHITBJ  T.  RATLIFF  et  us. 
(Supreme  Court  of  Washington.    Dec  30,  1910.) 

1.  Appeal   ano    EIbbob   (§    275*)— PBESENtA- 
TioN  OF  Questions  in  Tbiai.  Court— ESx- 

CEPnONS— SUFFICIENCT. 

Written  exceptions  to  instructions  filed 
with  the  clerk  after  verdict,  which  were  not 
served  on  the  attorney  for  the  opposite  party, 
nor  In  any  way  considered  by  the  court,  will  not 
be  considered  on  appeal. 

[E<d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  1674 ;   Dec  Dig.  I  275.*] 

2.  Appeal  ano   Ebbob    (|   1002*)— Review- 
Questions  OF  Fact— Vebdict. 

Where  the  testimony  is  conflicting,  and 
there  is  some  evidence  to  sustain  the  verdict 
it  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Apiieal  and 
Error.  Cent  Dig.  ||  3935-3937;  Dec  Dig.  i 
1002.»1 

3.  Appeal  and   ESbor  ({  216*)  —  Review — 
Failube  to  Instbuct. 

Failure  to  instruct  cannot  be  reviewed,  in 
the  absence  of  a  requested  instruction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  J  216  ;•  Trial,  Cent  Dig.  §| 
627-641,  660-676.1 

4.  Appeal  and  Ebbob  (S  1073*)  —  Review  — 
'Habuless  Ebbob— Judgment. 

Where  the  complaint  alleged  that  defend- 
ants were  husband  and  wife,  but  no  proof  was 
offered  of  that  fact  a  judgment  that  the  plain- 
tiff recover  of  the  defendant  L.  R.,  and  of  the 
community  composed  of  L.  R.  and  B.  R.,  hus- 
band and  wife,  is  not  injurious  to  E.  R.,  if  she 
is  not  the  wife  of  L.  R.,  since  the  judgment  does 
not  bind  her  in  such  case. 

[EU.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4240^247;  Dec.  Dig.  { 
1073.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  It.  Kennan, 
Judge. 

Action  by  W.  P.  White  against  L.  L,.  Rat- 


litf  and  wife.    From  a  Judgment  In  favor  of 
plaintiff,  defendants  appeal.    Affirmed. 

Robertson  &  Miller  and  B.  B.  Brennan,  for 
appellants.  Henry  Jackson  Darby,  for  re- 
spondent 

PER  CURIAM.  Respondent,  who  was 
plaintiff  below,  brought  this  action  to  re- 
cover for  services  performed  under  an  oral 
contract  His  term  of  service  ran  over  a 
period  of  five  months,  and,  as  be  alleges  and 
the  Jury  found,  he  was  to  receive  the  snm  of 
$300  per  month.  Appellants  denied  the  em- 
ployment of  respondent,  and  alleged  affirma- 
tively that,  if  the  respondent  performed  any 
service,  it  was  for  the  New  Crystal  Mining 
Company,  of  which  appellant  L.  It.  Rntliff 
was  manager.  The  jury  returned  a  verdict 
in  favor  of  the  respondent 

Error  is  assigned  as  follows:  In  instruc- 
tions given  and  refused;  insufficiency  of  the 
evidence  to  sustain  the  verdict;  and  In  ren- 
dering judgment  against  appellant  Etta  Rat- 
llff.  The  record  shows  the  verdict  to  Iiave 
been  rendered  on  the  21st  day  of  January, 
1910.  A  motion  for  a  new  trial  was  filed  on 
January  22d,  and  overruled  on  February  10th 
following.  A  formal  judgment  was  signed 
by  the  court,  and  filed  on  February  24th. 
On  January  22d,  written  exceptions  to  some 
of  the  instructions  given  by  the  court  were 
filed  with  the  clerk,  and  are  brought  here  as 
a  part  of  the  transcript  It  does  not  appear 
that  they  were  served  on  the  attorney  for 
respondent,  or  in  any  way  considered  by  the 
court.  Under  the  rule  announced  in  Coffey 
V.  Seattle,  Electric  Co.,  109  Pac  202,  and  fol- 
lowed in  Gerber  v.  JEtnA  Indemnity  Co.,  112 
Pac  272,  decided  December  12,  1910,  the  ex- 
ceptions to  the  instructions  given  are  not 
properly  before  us.  Nor  does  the  record 
show  a  refusal  to  give  any  requested  instruc- 
tions. 

Passing  this  assignment,  it  only  remains 
to  say  that  the  testimony  was  conflicting, 
and,  while  the  veracity  of  the  verdict  may 
well  be  questioned,  there  is  some  evidence  to 
sustain  It  In  such  cases  tlie  judgment  vrill 
not  be  disturbed  on  appeal. 

Objection  is  also  made  to  the  form  of  the 
judgment  in  that  it  Is  against  appellant  L. 
L.  Ratllff  and  Etta  RaUiff,  his  wife.  It  is 
alleged  in  the  complaint  that  appellants  are 
husband  and  wife.  This  is  denied.  No  tes- 
timony was  offered  to  sustain  the  complaint 
in  this  regard.  No  personal  judgment  was 
taken  against  Etta  Ratllff.  The  judgment 
recites:  "That  said  plaintiff  do  have  and 
recover  of  and  from  the  said  defendant  L.  Ij. 
Ratllff,  and  of  the  community  composed  of 
L>.  L.  Ratllff  and  Etta  Ratllff,  husband  and 
wife,  the  sum  of  $1,500,"  etc  We  think  the 
judgment  goes  no  further,  and  could  go  no 
further,  if  appellants  be  in  fact  husband 
and  wife,  than  to  establish  the  community 
character  of  the  debt  (Anderson  v.  Burgoyne. 
Ill  Pac  777) ;   and  it  would  follow  that  if 
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Etta  BaWff  is  not  the  wife  of  L.  L..  RatUff, 
she  la  In  no  wise  Injured  by  the  form  of  the 
judgment 
Judgment  affirmed. 


(61  Wash.  499)  

HAGGARD  r.  CITT   OF  8BATTLD. 
(Supreme  Court  of  Washington.    Jan.  6,  1911.) 

1.  ma8teb  and  servant  ((  267*)— actions— 
Admissibilitt  op  EJvidencb — Relkvancy— 
Pmncipalship  op  Dependant. 

In  an  action  against  a  city  for  injuries  sno- 
tained  while  working  in  its  electric  plant,  tes- 
timony as  to  the  character  of  acts  of  persons  al- 
leged to  have  been  in  authority  at  the  plant  was 
admissible  to  show  who  was  in  charge  thereof 
at  the  time  of  the  accident. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  911;  Dec  Dig.  i  267.*] 

2.  Evidence  (8  471*)— Admissibeutt— Statb- 
KENT  OP  Opinion. 

Testimony  of  plaintiff  that  he  would  not 
have  passed  through  a  passageway  in  close 
proximity  to  a  battery  of  switches  carrying  a 
high  voltage  current  from  which  he  received  his 
injury  bad  he  known  that  it  was  dangerous  was 
not  Inadmissible  as  the  statement  of  an  opinion, 
being  only  a  statement  that  plaintiff  did  not 
know  of  the  danger,  and  a  reaffirmance  of  the  le- 
gal intendment  from  an  allegation  in  the  com- 
plaint that  he  was  not  guilty  of  contributory 
negligence. 

[Ed.    Note.— For   other  cases,    see    Elvidence, 
Dec  Dig.  {  471.*1 
8.  Witnesses  (|  260*)— EIxplanation  of  Tbs- 

TtMONT. 

It  was  not  error  to  permit  a  witness  to  ex- 
plain an  answer  which  he  had  made  to  a  ques- 
tion on  a  former  trial  of  the  case,  by  stating 
how  he  had  understood  the  question  which  was 
Oteo  asked  him. 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  898;  Dec.  Dig.  {  260.*] 

4.  Witnesses   (S   236*)— Exakination— Fobu 

or  Questions. 

A  question  asked  defendant's  witness  as  to 
the  practice  in  electric  plants  similar  to  the  one 
in  which  the  injury  occurred  of  sending  inex- 
perienced boys  18  years  old  who  have  had  no 
technical  education  in  electricity,  and  no  in- 
stmction  as  to  its  characteristics  and  methods 
of  operation,  and  no  experience  in  handling  it, 
to  work  abont  switches,  where  the  wires  were 
carrying  25,000  volts,  was  not  objectionable  as 
not  sufficiently  specific  as  to  the  capacity  and 
discretion  of  boys  of  that  age  bnt  if  the  capaci- 
ty of  plaintiff  who  was  a  boy  18  years  old  was 
out  of  the  ordinary,  it  could  be  shown  in  de- 
fense. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  g  236.*] 

6.  New  Teiai,  (J  140*)— Pboceedings  to  Pbo- 

CTTRB— SUFFICIENCT   OP  AFFIDAVIT. 

On  a  motion  for  new  trial  of  an  action 
against  a  city,  an  affidavit  of  the  city's  counsel 
that  certain  articles  had  l>een  published  in  the 
city  newspapers  tending  to  influence  the  jory  to 
the  city's  prejudice,  that  eight  members  of  the 
jury  were  citizens  of  the  city,  that  the  papers 
publishing  the  articles  had  a  general  circulation 
in  the  city,  and  that  affiant  was  informed  and 
believed  that  a  majority  of  the  jurors  actually 
read  such  articles  was  not  sufficient  where  there 
was  no  testimony  of  the  jurors  showing  that 
they  had  read  the  articles  and  no  testimony  oth- 
er than  the  affidavit 

[E!d.  Note.— For  other  cases,  see  New  Trial, 
Dec  Dig.  i  140.*] 


6.  Dauages   (I    132*)— Pebbonai.   Ikjubibb— 

EXCESSIVENESB. 

Plaintiff,  an  18  year  old  boy  employed  in  a 
city  electric  lighting  plant,  was  injured  by 
electricity.  He  was  burned  about  the  face  and 
bead  until,  as  some  of  the  witnesses  testified, 
bis  face  looked  like  a  big  piece  of  meat  The 
flesh  was  burned  off  the  back  of  bis  hand,  and 
his  arm  below  the  elbow  was  severely  burned. 
One  of  his  legs  was  so  deeply  burned  that  a 
portion  of  the  flesh  sloughed  out,  and  skin  graft- 
ing had  to  be  resorted  to.  He  was  confined  to 
the  hospital  for  over  two  months  immediately 
succeeding  the  accident  before  the  skin  grafting 
was  resorted  to.  His  thi^h  was  left  with  a  de- 
pression in  it,  and  bis  sight  was  impaired  so 
that  he  bad  to  give  up  work  that  did  not  re- 
quire very  acute  vision,  and  the  growth  of  cat- 
aracts has  been  induced,  which  would  ordinarily 
mature  in  from  5  to  10  years,  when  total  blind- 
ness would  ensue  unless  an  operation  for  its 
removal  proved  successful,  a  successful  opera- 
tion being  where  the  patient  is  left  with  a  vision 
ranging  from  one-half  to  one-twelfth  the  normal, 
and  there  being  about  an  even  chance  that  the 
operation  wonid  not  be  successful  in  any  degree. 
Held,  that  a  recovery  of  $16,333  was  not  exces- 
sive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  {    132.*] 

Department  2.  •  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman,  Judge. 

Action  by  R.  F.  Haggard  against  the  City 
of  Seattle.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Scott  Calhoun  and  James  E.  Bradford,  for 
appellant  Hlggins,  HaU  &  Halverstadt,  for 
respondent 

DUNBAR,  J.  The  respondent  alleged  tat 
his  complaint  that  while  working  as  a  serv- 
ant for  appellant  at  and  In  the  substation  of 
its  lighting  plant  In  the  city  of  Seattle,  he 
being  at  the  time  of  the  age  of  18  years,  was 
ordered  by  one  McKean,  whom  he  alleges 
was  the  agent  of  defendant  with  authority  to 
order  and  direct  the  plaintiff  In  his  work, 
to  wipe  up  some  oil  under  the  oil  switches 
definitely  described  in  the  complaint,  and  that 
it  was  necessary. for  him.  In  carrying  out  said 
orders,  to  go  through  a  certain  narrow  pas- 
sageway In  close  proximity  to  such  switches ; 
that  a  person  passing  through  said  passage- 
way was  exposed  to  great  danger  from 
shocks  of  electricity,  which  might  be  received 
without  actual  contact  with  the  oil  switches 
or  by  contact  with  the  insulators  thereon; 
that  be  was  ignorant  of  this  fact,  and  igno- 
rant of  all  matters  concerning  electricity  ;  that 
he  did  not  know,  and  had  not  been  informed, 
that  such  passageway  was  dangerous,  or  that 
shocks  might  be  received  therein  without  ac- 
tual contact;  that  this  knowledge  was  pos- 
sessed by  the  defendant  and  that  knowing 
the  dangers  incident  to  the  place,  it  sent  the 
plaintiff  there  to  perform  the  labor  which 
he  was  ordered  to  do,  without  warning  and 
without  instruction,  and  that  while  so  work- 
ing, ignorant  of  the  dangers  aforesaid,  he 
was  burned  and  Injured  by  the  electricity 
passing  over  the  switches,  describing  the  in- 
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juries  which  he  received.  The  complaint  is 
long  and  definite,  but  we  have  stated  the 
substance  of  it  The  damages  alleged  were 
$20,000.  The  defendant  denied  negligence  on 
its  part,  and  charged  the  plaintiff  with  con- 
tributory negligence  and  assumption  of  risk. 
Upon  the  Issues  so  framed,  the  cause  was 
tried  by  a  Jury,  and  verdict  was  returned  for 
$16,333.  MotiiMi  for  Judgment  notwithstand- 
ing the  verdict  and  motion  for  a  new  trial 
were  overruled.  Judgment  was  entered,  and 
appeal  followed. 

There  are  54  assignments  of  error  present- 
ed here.  We  will  notice  those  which  we  con- 
sider pertinent.  It  Is  Insisted  that  the  court 
erred  in  admitting  testimony  relative  to  the 
authority  of  McKean  and  Moores.  It  is  in- 
sisted that  there  is  no  evidence  that  either 
of  them  ttad  authority  in  any  way  to  bind 
the  city,  and  no  authority  to  give  orders. 
The  witness  testified  that  McKean  bad  charge 
of  the  substation  and  all  the  men  in  it,  and 
that  Moores,  who  was  an  operator,  gave  or- 
ders in  the  presence  of  McKean,  and  ordered 
the  respondent  in  McKean's  presence  to  use 
waste  in  wiping  up  the  oif.  He  testified  fur- 
ther, over  appellant's  objection,  as  follows. 
"Moores  was  ordering  the  men  about  Mc- 
Kean had  charge  of  the  substation  and  all 
the  men  in  it,  and  he  ordered  everybody 
around  as  far  as  I  could  see,  and  everybody 
did  what  he  told  them  to."  Conceding  the 
law  to  be  as  announced  in  the  many  cases 
cited  by  learned  counsel  for  appellant  we 
think  the  testimony  was  admissible,  and  that 
the  best  possible  way  to  prove  who  was  actu- 
ally in  charge  was  to  prove  the  acts  of  those 
who  were  charged  with  prlndpalship.  Con- 
tractual relations  are  sometimes  bard  to 
prove  by  opposing  litigants,  and  the  respond- 
ent had  a  right  to  introduce  the  best  testimo- 
ny be  could  command.  At  least  the  testimo- 
ny offered  was  some  evidence  of  principal- 
ship,  and  hence  was  admissible.  Assignments 
80  and  31  are  grouped  with  assignment  2  Just 
noticed,  and  as  appellant  has  made  no  espe- 
cial argument  to  sustain  them,  we  conclude 
tbey  will  fall  within  the  rule  Just  discussed. 

It  is  urged  that  the  court  erred  in  allow- 
ing respondent  to  state  that  be  would  not 
have  passed  through  the  passageway  had  he 
known  it  was  dangerous,  and  it  is  appellant's 
contention  that  this  was  one  of  the  questions 
for  the  Jury  to  determine  from  the  facts 
proven,  and  should  not  have  been  testified  to 
by  the  respondent  as  a  question  of  opinion. 
This  was  nothing  more,  in  tfect,  than  a 
statement  that  be  did  not  know  of  the  dan- 
ger, and  this,  as  counsel  for  respondent  aptly 
says,  amounts  simply  to  a  reafflrmance  of  the 
legal  intendment  from  the  statements  of  bis 
complaint  that  he  was  not  guilty  of  contribu- 
tory negligence;  and  hence  it  was  without 
prejudice.  Neither  do  we  think  any  error 
was  committed  by  permitting  the  witness  to 
explain  an  answer  which  he  made  to  a  ques- 
tion on  a  former  trial,  by  stating  how  be 
understood  the  question  which  was  then  ask- 


ed him.  Assignments  6,  8,  9,  and  27  are  to 
the  effect  that  the  court  erred  in  allowing 
the  witness  McKean  to  answer,  over  appel- 
lant's objection,  certain  questions  pro- 
pounded. 

The  assignments  are  so  numerous  in  thla 
case  and  the  questions  objected  to  so  many, 
that  it  will  not  be  practicable  to  discuss  them 
all  at  length,  but  we  will  select  one  question 
which  practically  embraces  the  principal  ob- 
jections to  all  of  them:  "Q.  Is  it  the  prac- 
tice in  plants  of  the  character  simliar  to  this 
plant  in  question  to  send  inexperienced  boys, 
we  will  say  of  the  age  of  eighteen  years,  who 
have  had  no  technical  education  In  electrici- 
ty, and  who  have  had  no  instruction  as  to 
Its  characteristics  and  methods  of  operation, 
and  who  have  had  no  experience  In  methods 
of  handling  it,  to  work  about  such  switches 
as  that  battery  of  switches  in  the  northeast 
comer  room — of  the  high  tension  room  of 
this  plant — when  the  wires  are  carrying  high 
voltage ;  that  is,  25,000  voltage?"  The  objec- 
tion was  as  follows:  "By  Mr.  Bradford:  I 
object  to  that  question  and  all  questions  elic- 
iting this  line  of  evidence,  for  the  reason  that 
it  is  incompetent,  irrelevant  and  immaterial, 
not  within  the  issues  here,  asking  for  a  con- 
clusion of  the  witness,  and  asking  for  tes- 
timony on  an  issue  of  fact  which  is  the  ex- 
clusive province  of  the  Jury  to  pass  upon;  It 
could  not  in  any  way  bind  the  city,  what 
somebody  else  does  at  some  other  time  or 
place;  for  the  further  reason  that  it  is  in- 
definite as  to  time,  place,  or  circumstance, 
The  Court:  On  the  last  ground  I  think  the 
objection  is  well  taken."  The  succeeding 
questions  eliminated  the  objection  as  to  time, 
and  were  asked  with  reference  to  the  time 
at  which  the  accident  occurred.  From  the 
whole  testimony  on  this  branch  of  the  case  It 
affirmatively  appears  that  there  was  no  prej- 
udice and  that  the  Inadvertence,  if  ther^  waj 
an  inadvertence,  in  the  first  question  could 
not  in  any  possible  way  have  affected  the 
merits  of  the  case.  So  far  as  the  objection 
that  the  questions  were  not  specific  enough 
Is  concerned,  and  the  argument  to  sustain  the 
objection  that  there  is  a  great  variety  of 
capacity  and  discretion  in  boys  of  the  same 
age,  it  is  apparent  that  It  would  be  imprac- 
ticable to  frame  a  question  disclosing  the 
distinguishing  capacity  of  the  particular  child 
in  all  particulars,  if  it  was  out  of  the  or- 
dinary, it  could  be  shown  In  defense.  On  the 
general  question  of  the  admissibility  of  tes- 
timony showing  custom  in  such  cases,  this 
court  said,  in  Crooker  v.  Pacific  Lounge  & 
Mattress  Co.,  34  Wash.  1»1,  75  Pac.  632,  re- 
ferring to  this  question:  "As  to  the  second 
objection,  we  think  the  proof  complained  of 
was  relevant  on  the  question  whether  the  ap- 
pellant had  exercised  reasonable  care  in  not 
following  a  custom  in  guarding  ripsaws,  not 
that  a  compliance  with  the  particular  custom 
would  necessarily  exonerate,  or  noncompli- 
ance necessarily  charge  It  with  negligence; 
but  its  conduct  hi  that  regard  was  a  material 
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fact  for  the  consideration  of  the  jary,  in  con- 
nection with  the  other  facts  and  circumstanc- 
es developed  by  the  evidence  in  the  case" — 
citing  Bodie  v.  Ct^arleston,  etc.,  R.  Co.,  61 
S.  C.  468,  39  S.  K.  715,  where  the  court  said: 
"It  was  for  the  Jury  to  say  whether  such 
usual  or  customary  method  was  such  as  a 
careful  and  prudent  persoa  should  adopt 
under  the  circumstances." 

In  Slpes  V.  Pnget  Sound  Electric  Xtailway, 
54  Wash.  47,  102  Pac.  1057,  it  was  said:  "The 
ruling  <rf  the  court  admitting  testimony  tend- 
ing to  show  the  flag  system  in  use  on  other 
roads  of  like  character  is  next  assigned  as 
error.  The  standard  of  due  care  is  the  con- 
duct of  the  average  prudent  man,  and  it 
would  doubtless  have  been  competent  for  the 
appellant  to  show  that  Its  flagging  system  was 
the  one  in  general  use  on  other  roads  of  like 
character  throughout  the  country,  and  it 
would  seem  equally  competent  for  the  re- 
spondent to  prove  that  a  like  flagging  system 
was  not  in  use  elsewhere.  Such  testimony 
would  not  be  at  all  conclusive  against  the  ap- 
pellant, but  it  was  proper  for  the  considera- 
tion of  the  Jury"— citing  Myers  v.  Hudson 
Iron  Co.,  150  Mass.  125,  22  N.  E.  631,  15 
Am.  St  Rep.  176,  where  it  was  said:  "In 
order  to  aid  the  Jury  in  determining  whether 
the  defendant  had  exercised  reasonable  care 
in  providing  and  maintaining  the  machinery 
actually  in  use,  it  was  competent  to  show 
what  other  kind  of  machinery  or  appliances 
were  used  elsewhere,  and  might  have  been 
used  at  the  shaft"  The  admission  of  such 
evidence  was  indirectly  approved  in  Thomson 
V.  Issaqnah  Shingle  Company,  43  Wash.  253, 
86  Pac.  688.  The  latest  expression  of  the 
court  upon  this  subject  will  be  found  in  Shaw 
V.  Woodland,  etc.,  Ill  Pac.  1070.  All  that 
was  decided  in  Carlson  v.  Wilkeson  Coal  & 
Coke  Company,  19  Wash.  478,  58  Pac.  725, 
dted  by  appellant  was  that  the  boy's  size, 
age,  previous  experience,  strength,  and  intel- 
ligence could  properly  be  considered  by  the 
Jury.  But  the  admission  of  the  testimony.  ol>- 
Jected  to  In  this  case  did  not  in  any  way  de- 
prive the  defendant  of  submitting  such  tes- 
timony for  the  consideration  of  the  Jury. 

In  support  of  a  motion  for  a  new  trial  an 
affidavit  was  made  by  the  attorney  for  the 
appellant  to  the  effect  that  certain  articles 
had  been  published  in  the  city  newEq>apers 
which  tended  to  influence  the  Jury  to  the 
prejudice  of  the  appellant;  that  eight  mem- 
bers of  the  Jury  were  citizens  of  Seattle;  that 
the  papers  publishing  this  article  had  a  gen- 
eral and  popular  circulation  in  the  city ;  and 
that  be  was  Informed  and  believed  that  a 
majority  of  the  Jurors  actually  read  said  ar- 
ticles. There  was  no  testimony  of  the  Jurors 
showing  that  they  had  read  the  articles,  and 
no  testimony  other  than  the  affidavit  men- 
tioned. Under  the  authorities  generally  the 
showing  of  prejudice  would  not  be  sufficient; 
but  the  question  has  been  squarely  decided  to 
that  effect  in  State  v.  Murphy,  13  Wash.  229, 
48  Paa  44,  and  State  ▼.  Simmons,  52  Wash. 


132,  100  Pac.  269.  We  hare  examined  all 
the  errors  assigned,  but  without  specifically 
discussiug  them  we  think  they  are  too  tech- 
nical to  in  any  way  affect  the  merits  of  the 
case. 

We  are  unable  to  Indorse  the  criticism  on 
the  instructions  of  the  court  Those  given 
properly  stated  the  law,  and  those  refused 
bad  either  been  given  in  substance  or  did  not 
properly  present  the  law.  Both  sides  had 
their  respective  cases  fairly  presented  in  the 
instructions.  We  are  unable  to  discover  any 
error  in  admitting  or  rejecting  testimony. 
The  two  meritorious  questions  (1)  whether 
the  plaintiff  was  guilty  of  neglect  including 
the  question  of  whether  he  had  been  instruct- 
ed In  regard  to  his  duties  and  notified  of  the 
dangers  of  the  place,  and  (2)  whether  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, were  fairly  submitted  to  the  Jury 
whose  province  it  was  to  determine  them, 
and  it  has  determined  them  both,  on  compe- 
tent and  legally  sufficient  testimony,  against 
the  contentions  of  the  appellant. 

It  is  lastly  contended  that  the  verdict  Is 
excessive,  indicating  passion  and  prejudice 
on  the  part  of  the  Jury.  We  have  examined 
the  testimony  on  this  phase  of  the  case  most 
carefully,  and  while  it  is  true  that  this  is 
a  large  verdict  it  is  also  true  that  the  injury 
sustained  was  terrible  and  lasting.  The  re- 
spondent was  burned  about  the  face'  and 
head  until,  as  some  of  the  witnesses  testified, 
he  did  not  resemble  a  human  being,  but  his 
face  looked  like  a  big  piece  of  meat.  The 
flesh  was  burned  off  tiie  back  of  his  band, 
and  his  arm  below  the  elbow  was  severely 
burned.  One  of  bis  legs  was  so  deeply  burn- 
ed that  a  portion  of  the  flesh  sloughed  out 
and  skin  grafting  had  to  be  resorted  to  to 
cover  the  area  burned.  He  was  confined  to 
the  hospital  for  over  two  months  immediate- 
ly succeeding  the  accident,  before  the  skin 
griafting  was  resorted  to.  The  thigh  is  left 
with  a  depression  in  it,  and  his  face  is  left 
deformed.  In  addition,  his  sight  Is  impaired 
to  the  extent  that  he  liad  to  give  up  work 
that  did  not  require  very  acute  vision,  and 
that  according  to  the  testimony  the  growth 
of  cataracts  has  been  induced,  which  are 
steadily  maturing.  The  testimony  shows  that 
cataract  will  ordinarily  mature  in  from  6  to 
10  years,  when  total  blindness  will  ensue  un- 
less an  operation  for  its  removal  proves  to 
be  successful,  and  what  is  termed  a  success- 
ful operation  is  where  the  patient  is  left 
with  a  vision  ranging  from  one-half  to  one- 
twelfth  the  normal,  and  that  there  is  about 
an  even  chance  that  the  operation  will  not 
be  successful  in  any  degree.  Considering 
the  pain  and  suffering  endured  with  the  per- 
manent injuries  sustained,  we  are  unable  to 
say  that  the  verdict  is  excessive. 

The  Judgment  will  be  affirmed. 

RUDKIN,  C.  J.,  and  CROW,  CHADWICK, 
and  MORRIS,  JJ.,  concur. 


Digitized  by 


Google 


606 


112  PACIPIO  EBPOETEB 


(Wash. 


(61  Wuh.  507) 

STATES  er  rel.  OITT  OF  TACOMA  ▼. 

TACOMA  RY.  &  POWER  CO. 

(Supreme  Court  of  Waebington.    Jan.  6,  1911.) 

1.  CONSTITDTIONAL     I/AW       (|      133*)  — PRAN- 

0BISE8— TBANBFEBS. 

A  city  granted  a  franchise  to  a  street  rail- 
way company  and  provided  for  single  fares  over 
all  lines  controlled  by  it,  and  for  a  transfer 
system  covering  such  lines.  Subsequently  the 
city  granted  a  iranchise  to  a  traction  company 
to  operate  street  railways  and  provided  tor  a 
transfer  to  any  other  line  within  the  city  which 
might  give  and  receive  transfers  to  and  from 
the  lines  operated  under  the  franchise.  A  cor- 
poration acquired  a  majority  of  the  stock  of 
the  two  companies,  and  for  convenience  and 
economy  a  physical  connection  between  the  two 
was  made,  and  the  offices  of  the  traction  com- 
pany wero  closed,  and  all  the  office  work  was 
put  on  the  officers  and  employes  of  the  railway 
company.  Held,  that  the  court  could  not  com- 
pel the  giving  of  transfers  from  one  system  to 
the  other,  because  the  railway  com^ny  and 
the  traction  company  continued  to  exist  as  in- 
dependent corporations,  and  since  the  fran- 
chises granted  to  them  did  not  require  the  giv- 
ing of  such  transfers. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  t  133.*] 

2.  CORPOKATIONB  (I  !•)— NaTUBB  OF  COBPOBA- 
TION. 

A  corporation  is  an  entity  and  exists  Ir- 
respective of  the  persons  owning  its  stock. 

[Eld.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  I  1;   Dec.  Dig.  |  l.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1608-1621 ;  voL  8,  pp.  7619-7620.] 

Dunbar,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Conrt,  Pierce  Connty;  M.  L.  Clltford,  Jadge. 

Mandamus  by  the  State  on  the  relation  of 
the  City  of  Tacoma  ngalnst  the  Tacoma  Rail- 
way &  Power  Company.  From  a  Judgment 
for  relator,  defendant  appeals.  Reversed  and 
remanded. 

B.  S.  Grosscnp  and  W.  C  Morrow,  for  ap- 
pellant. T.  Ll  Stiles  and  F.  R.  Baker,  for 
respondent 

CHADWICK,  J.  The  Tacoma  Railway  & 
Power  Company  having,  prior  to  April  1, 
1903,  acquired  a  number  of  separate  fran- 
chises and  detached  pieces  of  street  rail- 
roads In  the  city  of  Tacoma,  upon  which 
separate  fares  had  been  charged  and  only  a 
partial  transfer  system  Inaugurated,  entered 
Into  a  contract  with  the  city,  which  was  de- 
signed to  settle  existing  disputes  and  differ- 
ences, provide  a  single  fare  over  all  lines 
controlled  by  the  railway,  and  to  establish 
a  transfer  system  covering  all  the  lines  con- 
trolled by  it  Thereafter,  by  ordinance  1809, 
a  franchise  was  granted  to  the  Pacific  Trac- 
tion Company  to  build  and  operate  a  line 
of  street  railway  in  the  city  of  Tacoma. 
Section  12  of  the  ordinance  is.  In  part,  as 
follows:  "•  •  •  and  the  payment  of  a 
fare  shall  entitle  the  passenger  to  a  transfer 
to  any  other  line  within  the  city  of  Tacoma 
which  mqy  give  and  receive  transfers  to  and 


from  the  lines  operated  nnder  this  franchise, 
and  the  presentation  of  a  transfer  from  any 
other  lines  which  may  give  and  receive 
transfers  shall  entitle  the  holder  thereof  to 
passage  on  the  cars  operated  under  this 
franchise -to  any  point  within  the  city  lim- 
its." The  railway  company  had  at  all  time* 
a  line  In  operation  upon  Pacific  avenue^ 
thence  up  Ninth  street  to  C  street  This 
line  was  known  aa  the  "Old  Town"  line. 
Several  of  its  lines  ran  up'  and  down  C 
street,  so  that  the  Intersection  of  Ninth  and 
C  streets  was  a  sort  of  common  center  for 
passenger  traffic.  The  city  terminus  of  the 
traction  company's  line  was  on  Commerce 
street  a  street  lying  between  Paelflc  avenue 
and  C  street  The  traction  company  was 
owned  and  controlled  as  an  opposition  com- 
pany, each  line  running  to,  and  serving  the 
population  residing  In,  what  Is  known  as 
"South  Tacoma."  The  traction  line  crossed 
the  railway  line  at  several  iflaces,  but  there 
was  no  physical  connection  between  the 
roads.  Nor  did  the  one  transfer  passengers 
to  the  other.  Each  maintained  different  of- 
fices and  employes,  and  each  owned  and  op- 
erated shops  and  terminals  where  cars  were 
kept  and  repaired.  A  majority  of  the  stock 
of  the  railway  company  la  owned  by  the  Pu- 
get  Sound  Electric  Railway.  In  the  summer 
of  1909,  the  Puget  Sound  Electric  Railway 
acquired  a  majority  of  the  stock  of  the  trac- 
tion company,  since  which  tlm^  as  It  Is 
said,  for  convenience  and  economy  of  admin- 
istration and  for  the  mutual  benefit  of  both 
roads,  and  especially  for  the  advantage  ot 
the  traction  company,  a  physical  connection 
between  the  two  lines  has  been  made  at 
the  intersection  of  O  and  Commerce  streets, 
and  also  at  Fifty-Fourth  street  Freight  i» 
transferred  from  one  line  to  the  other.  The 
cars  of  one  line,  to  some  extent  at  least, 
have  been  used  on  the  other  line.  The  offl- 
ces  of  the  traction  company  have  been  closed, ' 
and  all  its  office  work  has  been  put  upon 
the  officers  and  employes  of  the  railway  com- 
pany. The  riiops  of  the  traction  company 
have  been  closed  and  Its  machinery  disman- 
tled; the  repairing  being  all  done  at  the 
shops  of  the  railway  company.  The  testi- 
mony shows  that  the  accounts  and  books  of 
the  two  companies  are  separately  kept ;  that 
the  freight  earnings  on  transferred  freight 
are  apportioned  between  the  two  companies 
by  a  traffic  manager  who  acts  In  the  same 
capacity  for  both  lines ;  that  all  repairing 
chargeable  to  the  traction  line  is  done  at  ac- 
tual cost  by  the  railway  company,  with  10 
per  cent  added.  Since  the  Puget  Sonnd 
Electric  Railway  acquired  control  of  the 
stock  of  the  traction  company,  that  company 
and  the  railway  company  have  been  manag- 
ed by  the  same  person,  and  the  same  person 
has  been  superintendent  of  both  companies. 
The  manager  of  the  railway  and  of  the  trac- 
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tion  company  la  not  paid  by  either  of  them, 
but  by  a  concern  known  as  the  Stone-Web- 
ster Company.  It  is  pertinent  to  add  that 
the  railway  company  is  a  New  Jersey  cor- 
poration, having  at  the  time  of  the  trial  the 
following  ofDcers  and  board  of  directors: 
President,  Russell  Robb ;  first  vice  president, 
Guy  E.  Tripp ;  treasurer,  Henry  B.  Sawyer ; 
secretary,  Alvah  K.  Todd;  directors,  T.  Nel- 
son Perldns,  John  S.  Bartlett,  Henry  B.  Saw- 
yer, Chandler  Hovey,  Russell  Robb,  A.  S. 
Michener,  John  R.  Turner,  Sidney  Z.  Mit- 
chell, and  Guy  B.  Tripp.  The  traction  com- 
pany is  a  Maine  corporation,  with  the  fol- 
lowing officers  and  board  of  directors:  Pres- 
ident, Guy  E.  Tripp;  first  vice  president, 
Fred  S.  Pratt;  treasurer,  Henry  B.  Sawyer; 
secretary,  Alvah  K.  Todd;  directors,  A.  S. 
Michener,  E.  Howard  George,  Fred  S.  Pratt, 
Alvah  K.  Todd,  and  Guy  B.  Tripp.  It  is  not 
shown,  nor  is  any  attempt  made  to  show, 
that  the  appellant  railway  company  owns  any 
stock  In  the  traction  company,  or  in  any  way 
directs  and  controls  its  policy.  Nor  is  the 
traction  company  or  the  Puget  Sound  Elec- 
tric Railway  the  owner  of  a  majority  of  the 
stock  of  both  the  local  companies  made  par- 
ties to  the  suit;  the  relator's  whale  claim 
being  that  the  appellant  should  bring  the 
traction  company  within  the  terms  of  its  set- 
tlement agreement  with  the  city,  and  issue 
transfers  "because  every  external  cl|rcum- 
stance  pointed  toward  the  conclusion  that  it 
was  at  least  operating  'the  traction  line  of 
street  railway,  if  it  did  not  in  fact  own  and 
control  it" 

The  following  clause  of  the  contract  is 
relied  on:  "Fifth:  On  and  after  the  1st  day 
of  April,  1903,  the  said  party  of  the  first 
part  shall  transport  any  person  from  any 
point  or  place  within  tiie  corporate  limits 
of  the  city  of  Tacoma,  on  any  line  or  lines 
of  street  railway  owned,  operated,  or  con- 
trolled by  said  party  of  the  first  part,  to  the 
terminus  of  its  line  in  Point  Defiance  Park 
for  a  single  fare  not  exceeding  five  cents, 
and  the  party  of  the  first  part  agrees  that 
it  will  from  and  after  the  date  of  this 
agreement  extend  its  present  transfer  sys- 
tem for  a  continuous  trip  one  way  to  and 
from  all  lines  within  the  dty  of  Tacoma 
(and  including  that  portion  of  the  Point  De- 
fiance line  outside  of  the  city  of  Tacoma), 
but  nothing  in  this  section  shall  be  so  con- 
strued as  to  require  the  issuance  of  trans- 
fers which  can  be  so  used  on  parallel  or  oth- 
er lines  as  to  make  it  possible  for  a  passen- 
ger to  make  a  round  trip  for  one  fare,  nor 
to  prevent  the  party  of  the  first  part  from 
making  and  enforcing  all  reasonable  rules 
and  regulations  necessary,  in  Its  Judgment, 
to  prevent  fraud." 

We  would  be  glad  to  hold  with  the  relator, 
for  nothing  can  work  greater  hardship  and 
inconvenience  to  the  public  than  two  lines 
of  street  railway,  operating  in  the  same 
community,  but  denying  the  right  of  trans- 
fer.    But  the  legal  effect  of  such  ruling 


would  be  to  make  a  Judicial  decree  consol- 
idating two  companies  which  under  their 
franchises  were  designed  to  be  competing 
lines,  a  result  generally  held  to  be  void  on 
the  ground  of  public  policy,  or  to  work  a 
dissolution  of  the  corporate  franchise.  Not 
only  would  the  majority  stockholders  of  the 
traction  company  have  a  right  to  be  heard, 
but  the  minority  stockholder  must  have  his 
day  in  court  as  well.  The  right  of  trans- 
fer from  one  system  to  another  is  a  matter 
of  contract  or  right  reserved  in  the  fran- 
chise, and  there  is  nothing  in  the  railway 
company's  franchise  that  would  compel  it  to 
transfer  passengers  to  another,  if  it  be  In- 
dependent in  law.  The  remedy  is  legislative, 
and  not  Judicial. 

The  decisions  of  the  Supreme  Court  of  the 
United  States  and  other  authorities  which 
we  shall  cite  sustain  appellant  in  the  legal 
position  it  has  assumed.  In  Pullman  Palace 
Car  Co.  T.  Missouri  Pac.  Ry.  Co.,  115  U.  S. 
587,  6  Sup.  Ct  194,  29  L.  Ed.  499,  the  Pull- 
man Company  sought  to  compel  the  Missouri 
Pacific  Railway  Company  to  haul  its  cars 
over  certain  lines  owned,  operated,  or  con- 
trolled by  lease ;  the  fact  further  appearing 
that  the  Missouri  Pacific  owned  a  majority 
of  the  stock  of  the  other  lines.  The  Su- 
preme Court  of  the  United  States  held  that 
the  contract  of  the  Pullman  Company  was 
inoperative,  except  on  the  line  originally 
contracted  with,  the  court  saying:  "The  Mis- 
souri Pacific  Company  has  bought  the  stock 
of  the  St  Louis,  Iron  Mountain  &  Southern 
Company,  and  has  effected  a  satisfactory 
election  of  directors,  but  this  is  all.  It  has 
all  the  advantages  of  a  control  of  the  road, 
but  that  is  not  in  law  the  control  itself. 
Practically  it  may  control  the  company,  but 
the  company  alone  controls  its  road.  In  a 
sense,  the  stockholders  of  a  corporation  own 
its  property,  but  they  are  not  the  managers 
of  its  business  or  in  the  immediate  control 
of  its  affairs.  Ordinarily  they  elect  the  gov- 
erning body  of  the  corporation,  and  that 
body  controls  its  property.  Such  is  the  case 
here.  The  Missouri  Pacific  Company  owns 
enough  of  the  stock  of  the  St  Louis,  Iron 
Mountain  &  Southern  to  control  the  election 
of  directors,  and  this  it  has  done.  The  di- 
rectors now  control  the  road  through  their 
own  agents  and  executive  officers,  and  these 
agents  and  officers  are  in  no  way  under  the 
direction  of  the  Missouri  Pacific  Company. 
If  they  or  the  directors  act  contrary  to  the 
wishes  of  the  Missouri  Pacific  Company, 
that  company  has  no  power  to  prevent  it  ex- 
cept by  the  election,  at  the  proper  time  and 
in  the  proper  way,  of  other  directors,  or  by 
some  Judicial  proceeding  for  the  protection 
of  its  interest  as  a  stockholder.  Its  rights 
and  its  powers  are  those  of  A  stockholder 
only.  It  Is  not  the  corporation.  In  the  sense 
of  that  term  as  applied  to  the  management 
of  the  corporate  business  or  the  control  of 
the  corporate  property." 

In  Button  t.  Hoffman,  61  Wis.  20,  20  N. 
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W.  667,  50  Am.  Rep.  131,  it  was  said:  "From 
tbe  very  nature  of  a  private  baslness  corpo- 
ration, or  indeed  of  any  corporation,  ttie 
otockbolders  are  not  tite  private  and  Joint 
owners  of  its  property.  Tlie  corporation  is 
the  real,  thongh  artificiai,  person  substituted 
for  the  natural  persons  who  procured  its 
creation,  and  have  pecuniary  interest  in  it, 
in  which  ail  its  property  is  vested,  and  by 
which  it  is  controlled,  managed,  and  dispos- 
ed of.  It  must  purchase,  hold,  grant,  sell, 
and  convey  the  corporate  property,  and  do 
business,  sue  and  be  sued,  plead  and  be  im- 
pleaded, for  corporate  purposes,  by  its  cor- 
porate name.  The  corporation  must  do  its 
business  in  a  certain  way,  and  by  Its  regu- 
larly appointed  officers  and  agents,  whose 
acts  are  those  of  the  corporation  only  as 
they  are  within  the  powers  and  purposes  of 
the  corporation.  In  an  ordinary  copartner- 
ship the  members  of  it. act  as  natural  per- 
sons and  as  agents  for  each  other,  and  with 
unlimited  liability.  But  not  so  with  a  cor- 
poration; its  members,  as  natural  persons, 
are  merged  in  the  corporate  identity." 

In  McTigbe  v.  Macon  Construction  Com- 
pany, 97  Ga.  6,  25  S.  B.  328,  38  L.  R.  A. 
802,  the  rule  Is  stated:  "Every  corporation 
Is  a  person — ^artlfldal,  it  is  true — ^but  never- 
theless a  distinct  legal  entity.  Neither  a 
portion  nor  all  of  tbe  natural  persons  who 
compose  a  corporation,  or  who  own  its  stock 
and  control  its  atfairs,  are  the  corporation 
Itself ;  and  when  a  single  individual  compos- 
es the  corporation,  be  Is  not  lilmself  tbe  cor- 
poration. -In  such  case  the  man  is  one  per- 
son, created  by  the  Almighty,  and  the  corpo- 
ration is  another  person,  created  by  the  law. 
It  makes  no  difference  in  principle  whether 
the  sole  owner  of  the  stock  of  a  corporation 
is  a  man  or  another  corporation.  The  cor- 
poration owning  such  stock  is  as  distinct 
from  the  corporation  whose  stock  is  so  own- 
ed as  the  man  is  from  the  corporation  of 
which  he  Is  the  sole  member." 

The  case  of  Missouri  Pacific  Railway  Com- 
pany T.  Boiling,  48  S.  W.  806,>  furnishes  a 
concise  statement  of  the  rule.  Speaking  of 
"evidence  tending  to  prove  that  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  acquired  a  greater  part  of  the 
stock  of  the  Little  Rock  &  Fort  Smith  RaU- 
way  Company,  and  that  tbe  Missouri  Pacific 
Railway  Company  acquired  a  greater  part 
of  the  stock  of  the  St  Louis,  Iron  Mountain 
&  Southern  Railway  Company,  and  that  sev- 
eral of  the  officers  of  the  last-mentioned 
companies  were  the  same  persons,"  the  court 
said:  "But  the  evidence  shows  that  the  two 
companies  remained  separate  corporations, 
and  that  they,  by  consent,  appointed  or  se- 
lected the  same  persons  officers  in  each  com- 
pany to  reduce  their  expenses.  The  facts 
stated  do  not  show  that  the  existence  of  one 
was  merged  in  that  of  the  other.    The  cor- 


>  Reported  tn  full  tn  the  Southwestern  Reporter; 
reported  as  a  memorandum  decision  without  opinion 
in  6<  Ark.  648. 


poratlons,  and  their  officers  and  stockhold- 
ers, are  separate  persons.  .The  stockholders 
and  officers  might  l>e  the  same  and  tbe  cor- 
porations different"  To  the -same  effect: 
Porter  v.  Pittsburg,  etc.,  Co.,  120  U.  S.  670, 
7  Sup.  Ct  1206,  30  L.  Ed.  830;  Jessup  v. 
Illinois  Central  Ry.  (C.  C.)  36  Fed.  741; 
White  v.  Pecos  Land  Co.  (Tex.  Civ.  App.)  45 
S.  W.  200;  Atchison,  Topeka  &  Santa  F6 
Ry.  Co.  V.  Cochran,  43  Kan.  225,  23  Pac.  151, 
7  L.  R.  A.  414,  19  Am.  St  Rep.  129 ;  Queen 
V.  Anrud,  16  L.  J.  60. 

Tbe  general  law  is  laid  down  in  Cook  on 
Stocks  and  Stockholders  and  Corporation 
Law,  VoL  1,  I  6:  "A  corporation  is  an  enti- 
ty and  exists  separate  from  Its  officers  and 
stockholders.  And  the  inclination  of  some 
writers  to  assimilate  a  corporation  as  nearly 
as  possible  to  a  partnership,  and  to  apply  to. 
the  former  the  rules  applicable  to  tbe  latter, 
leads  only  to  confusion  and  is  contrary  to  the 
law.  Tbe  difference  between  a  corporation 
and  a  partnership  and  the  advantages  of  a 
corporation  over  a  partnership  as  a  means 
of  doing  business  are  very  marked,  and 
should  not  be  limited  by  construction.  A 
corporation  is  an  entity,  an  ^Istence,  Ir- 
respective of  the  persons  who  own  all  its 
stock.  The  fact  that  one  person  owns  all 
the  stock  does  not  make  him  and  the  corpo- 
ration one  and  the  same  person.  Although 
one  railroad  corporation  owns  all  the  stock 
of  another  railroad  corporation,  yet  the  s^;)a- 
rate  existence  of  the  two  corporations  con- 
tinues and  they  are  not  thereby  merged." 

No  authority  is  cited  by  tbe  city  to  meet 
these  cases.  But  we  are  asked  to  find  as  a 
fact  that  the  traction  company  is  controlled 
by  the  railway  company,  when  tbe  testimony 
shows  that  an  Independent  company  controls 
both  of  them.  Tbe  underlying  principle  in 
all  these  cases,  whether  so  stated  or  not  is 
the  contract  clause  of  the  federal  Constitu- 
tion. Courts  are  powerless  to  compel  one 
company,  holding  Its  own  franchise,  to  con- 
tract with  another,  although  a  majority  of 
the  stock  be  held  by  the  same  persons,  for 
the  very  obvious  reason  that  courts  cannot 
abrogate  contracts  formally  entered  Into  by 
competent  parties.  It  may  be  a  grave  ques- 
tion whether  mergers  of  corporate.  Interests 
are  to  be  more  favored  than  tbe  preserva- 
tion of  independence  between  corporations. 
In  tbe  absence  of  legislative  direction,  the 
courts  have  generally  resolved  against  the 
policy  of  merging  independent  corporations, 
although  in  some  cases  hardship  has  follow- 
ed the  rule. 

The  city  council  of  the  city  of  Tacoma  hav- 
ing failed  to  reserve  the  right  to  compel  the 
two  companies  to  transfer  passengers,  the 
courts  are  powerless  to  compel  such  trans- 
fers, so  long  as 'they  are  legally  Independent 
of  each  other.  Courts  cannot  make  contracts 
or  supply  omissions  in  contracts,  or  bind  one 
company  by  the  contract  of  the  other.  It  may 
be  that  at  the  time  the  franchise  was  grant- 
ed  to  the  traction  company,  tbe  city  purpose- 
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17  waived  the  right  It  might  have  retained 
to  compel  transfers  with  other  lines,  but 
whether  the  omission  comes  through  design 
or  oversight,  the  law  Is  the  same.  The  fran- 
chise and  contract  is  binding  upon  both  par- 
ties as  It  was  written. 

Reversed  and  remanded,  with  instmctioiiB 
to  deny  the  writ 

RT7DKIN,  0.  J.,  and  CBOW,  and  MORRIS, 
J}.,  concur. 

DUNBAR,  3.    I  dissent 

I  have  no  fault  to  And  with  the  principles 
of  law  which  are  enunciated  by  the  majority 
opinion,  or  the  rule  laid  down  by  the  author- 
ities therein  cited,  but  think  they  have  no 
application  to  this  particular  case.  They  ap- 
ply to  bona  fide  transactions  and  actual  con- 
ditions. But  from  an  examination  of  the 
record  In  this  case,  I  am  convinced  that  ap- 
pellant Is  attempting  to  evade  its  obligations 
by  a  denial  of  the  truth;  certainly,  so  far 
as  the  operation  of  the  different  tracks  is 
concerned;  probably,  so  far  as  ownership  is 
concerned.  The  contractual  obligation  was 
with  reference  to  lines  owned,  operated,  or 
controlled;  and,  Interpreting  the  actions  ot 
the  appellant' rather  than  its  assertions,  if 
the  proof  in  this  case  does  not  sustain  the 
city's  contention  that  the  appellant  Is  at 
least  operating  and  controlling  tne  traction 
line,  then  In  my  opinion  no  proof  which  will 
satisfy  the  law  can  ever  be  made,  where  a 
bare  denial  la  offered  by  the  defendant 
These  were  two  lines  built  and  operated  as 
competing  lines.  The  competition  was  in- 
tense, to  the  extent  that  ordinary  courtesies 
were  refused.  There  was  no  .trackage  con- 
nectton  and,  of  coarse,  no  exchange  of  cars. 
The  traction  company  managed  its  affairs  in 
every  particular.  But  In  1909  the  Puget 
Sound  Electric  Railway  purchased  a  majori- 
ty of  the  stock  of  the  traction  line;  It  al- 
ready owning  the  stock  of  the  railway  com- 
pany. They  are  managed  largely  by  the 
same  directors.  Physical  connections  were 
then  made.  The  traction  company  gave  up 
Its  business  office  In  Tacoma.  Cars  of  each 
company  are  used  on  the  lines  of  the  other 
Indiscriminately,  a  general  superintendent 
was  appointed  to  take  charge  of  both,  and  in 
this  appointment  the  traction  company  had 
no  voice.  The  repair  shops  of  the  traction 
Une  'were  discontinued  and  machinery  re- 
moved to  the  appellant's  shops.  All  of  the 
managing  officers  of  the  traction  company 
quit  Its  service,  and  it  passed  absolutely  and 
wholly  Into  the  hands  of  appellant,  and  its 
Identity  was  lost.  I  am  assuming,  of  course, 
that  the  Pnget  Sound  Electric  Railway,  the 
Tacoma  Railway  ft  Power  Company,  and 
Stone  ft  Webster  are  all  the  same  concern. 
This  assumption  Is  Justified  by  the  testimony. 
After  this  merger,  there  was  nothing  left  of 
the  traction  company  as  an  entity  but  the 


fllmy  system  of  bookkeeping,  where  the  trac- 
tion company  Is  credited  and  charged  as 
though  it  really  enjoyed  a  separate  existence. 
I  am  satisfled  from  the  testimony  that  this 
is  simply  a  subterfuge,  and  that  the  expense 
of  the  bookkeeping  Is  many  times  repaid  by 
the  fees  which  are  saved  to  the  company 
through  its  agency.  The  majority  say:  "We 
would  be  glad  to  hold  with  the  relator,  for 
nothing  can  work  greater  hardship  and  In- 
convenience to  the  public  than  two  lines  of 
street  railway,  operating  in  the  same  com- 
munity but  denjing  the  right  of  transfer. 
But  the  legal  effect  of  such  ruling  would  be 
to  make  a  Judicial  decree  cohsolldatlng  two 
companies  which  under  their  franchises  were 
designed  to  be  competing  lines,  a  result  gen- 
erally held  to  be  void  on  the  ground  of  pub- 
lic policy."  This  would  be  sound  doctrine 
applied  to  two  actually  competing  lines ;  but 
the  legal  effect  of  the  majority  opinion,  as  I 
read  the  testimony,  is  to  permit  the  incon- 
venience and  hardship,  which  is  regretted  by 
the  majority,  in  a  case  where  the  public  is 
even  deprived  of  the  benefit  of  competition. 
The  judgment  should  be  affirmed. 


m  Wash.  4S0) 
PIBRSON  «t  al.  V.  NORTHHRN  PAG. 
RT.  OO. 

(Supreme  Conrt  of  Washington.     Jan.  4.  1911. 
On  Petition  for  Rehearing,  Feb.  8.  1911.) 

1.  Pabtiis  (I  76*)— Capacitt  to  Sue— Fiuno 
Nave  of  Ftau— Waiver  of  Objection. 

Under  Laws  1907,  c  145,  providiDg  for  tbe 
filing  of  tiie  names  of  persons  doing  business  un- 
der an  assumed  name,  and  that  no  person  car- 
rying on  business  under  sucli  a  name  can  sue  in 
the  courts  of  this  state  without  alleging  and 
proving  that  they  have  filed  a  certificate,  the  ol>- 
jection  to  the. capacity  of  partners  to  sue  l>e- 
cause  of  failure  to  file  such  a  certificate  la 
waived  where  it  is  not  presented  by  demurrer  or 
answer. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  II  117-121;  Dec.  Dig.  |  7«;»  Pleadhig, 
Cent  Dig.  If  436,  494.] 

2.  Cabbiebs   (I  218*)  —  Cabbiaoi   of   Live 

SrOOK— LlVITATION     OF    LlABIUTT— EIFFECT. 

A  contract  for  the  shipment  of  live  stock, 
stating  tbe  value  of  each  of  the  animals  shipped, 
if  freely  and  fairly  entered  into,  measures  the 
rights  and  obligations  of  the  parties  to  the  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  if  674-606,  933-919;    Dec.   Dig.  { 

3.  GABBIEB8    (I    228*)  —  Cabbiaob    or    lavs 
Stock— Action  fob  Injdbies — Evioence. 

In  an  action  for  injury  to  live  stock,  evi- 
dence held  insufficient  to  impeach  a  contract 
limiting  the  liability  of  the  carrier  for  injuries. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |i  9S7-960;  Dec.  Dig.  i  22&*] 

4.  Cabbiebs   (|   218*)  —  Cabriaqe    of    Livk 
Stock— liiJtiTAiioH    of   Liabiutt— Valid - 

ITT. 

That  a  contract  limiting  the  liability  of  a 
carrier  was  not  read  or  explained  to  the  shipper 
of  live  stock,  that  be  asked  no  questions,  and 
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that  the  contract  was  signed  huniedly,  does  not 
relieve  the  shipper  from  its  obligations. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  674-696,  933-949;  Dec.  Dig.  S 
218.*] 

5.  Carbiers  (I  228*)  —  Carriage  of  Live 
Stock— Limitation  of  Liabiliti— Consid- 
eration. 

Where  a  contract  limiting  the  liability  of  a 
carrier  of  live  stock  recites,  as  the  considera- 
tion, a  reduced  rate  for  the  shipment,  it  is  pre- 
sumed that  a  fair  consideration  was  given,  and 
such  a  consideration  need  not  be  proved. 

[EM.  Note. — For  other  cases,  see  Carriers, 
Dec.  Dig.  §  22a*] 

6.  Carriers  (§  218*)  —  Cabbiaoe  of  Live 
Stock— Limitation  of  Ijabilitt  —  EJffbct 
OF  Violation  of  STAiufE. 

That  the  injury  to  live  stock  sliipped  was 
caused  by  confining  the  stock  in  a  car  for  more 
than  28  hours,  in  violation  of  a  federal  statute, 
does  not  relieve  the  shipper  from  the  limitation 
of  liability  in  contract  of  shipment. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |f  674-696,  933-949;    Dec.  Dig.  § 

7.  Cabbiebs  (S  218*)  —  Cabbiaoe  of  Live 
Stock— Limitation  of  Liability- Notice 
OF  Claim  for  Injury. 

An  agreement  by  a  shipper  of  live  stock 
that,  as  a  condition  precedent  to  a  recovery  for 
loss  or  injury:  to  any  of  the  stock,  he  will  give 
notice  in  writing  of  his  claim  therefor  to  some 
agent  of  the  company  before  the  stock  has  been 
removed  from  the  place  of  destination  or  min- 
gled with  other  stock,  is  unreasonable  and  inap- 
plicable to  animals  surviving,  where  the  nature 
and  extent  of  the  injury  could  not  be  ascertain- 
ed with  any  degree  of  certainty  within  the  lim- 
ited time. 

[EW.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {§  674-696,  933-949;    Dec.   Dig.  § 

8.  Cabbiebs  (|  218*)  —  Cabblaoe  of  Live 
Stock— Ldiitatton  of  Liability  —  Notice 
OF  Claim  fob  Injury. 

Such  agreement  has  no  application  to  ani- 
mals which  died  before  their  removal  from  the 
place  of  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S§  674-696,  933-9S;  Dec.  Dig.  f 
218.  ] 

Department  2.  .  Appeal  from  Superior 
Court,  Spokane  County;  B.  H.  Sullivan, 
Judge. 

Action  by  Victor  Pierson  and  another,  do- 
ing business  under  the  name  of  Pierson 
Brothers,  against  the  Northern  Pacific  Rail- 
way Company.  Prom  a  judgment  In  favor 
of  plaintiffs,  defendant  appeals.  Reversed 
and   remanded. 

Edward  J.  Cannon,  Arthur  B.  Lee,  George 
M.  Ferris,  Charles  E.  Swan,  and  Thomas 
A.  E.  Lally,  for  appellant  D.  W.  Hum 
and  C.  C.  Upton,  for  respondents. 

RTJDKIN,  C.  J.  On  the  evening  of  Au- 
gust 6,  1906,  the  plaintiffs,  Pierson  Bros., 
shipped  a  car  load  of  horses  over  the  Ore- 
gon Short  Line  Railroad  from  DUIon,  Mont, 
to  Sliver  Bow,  Mont,  a  distance  of  60  miles. 
On  the  arrival  of  the  train  at  the  latter 
point  soon  after  midnight  of  the  same  day, 
the  car  containing  the  horses  was  transfer- 


red from  the  Oregon  Short  Line  to  the  road 
of  the  defendant  company  for  shipment  to 
Sandpoint,  Idaho.  Before  the  train  left 
Silver  Bow  for  Sandpoint,  the  plaintiff  Vic- 
tor Pierson,  who  had  charge  of  the  horses, 
entered  Into  the  common  form  of  live  stock 
contract  with  the  defendant  company,  which 
contained  the  following  stipulations  and  pro- 
visions, among  others:  "And  It  is  hereby 
further  agr^fed  that  the  value  of  the  live 
stock  to  be  transported  under  this  contract 
does  not  exceed  the  following  mentioned 
sums,  to  wit:  Each  horse,  seventy-five  dol- 
lars; each  mule,  seventy-flve  dollars;  each 
stallion,  one  hundred  dollars;  each  jack,  one 
hundred  dollars;  each  ox  or  steer,  fifty  dol- 
lars ;  each  bull,  fifty  dollars ;  each  cow,  thir- 
ty dollars;  each  calf,  ten  dollars;  each  pig, 
ten  dollars;  each  sheep  or  goat,  three  dol- 
lars; such  valuation  being  that  whereon  the 
rate  of  compensation  to  said  carrier  for  its 
services  and  risks  connected  with  said  prop- 
erty is  based.  *  •  •  The  said  shipper 
further  agrees  that  as  a  condition  precedent 
to  his  right  to  recover  any  damages  for  loss 
or  injury  to  any  of  said  stock,  he  will  give 
notice  In  writing  of  his  dalm  therefor  to 
some  officer  or  station  agent  of  the  said 
company  before  said  stock  has  been  removed 
from  the  place  of  destination  or  mingled 
with  other  stodt."  The  car  arrived  at  Sand- 
point on  the  afternoon  of  August  8th,  and 
after  their  removal  from  the  train  11  head 
of  the  horses  died,  and  the  remaining  8  head 
were  materially  injured  through  the  alleged 
negligence  of  the  defendant  in  the  course 
of  the  shipment.  The  present  action  was  in- 
stituted to  recover  damages  for  the  loss  thus 
sustained.  A  more  detailed  statement  of 
the  case  will  be  found  in  Pierson  v.  North- 
ern Pacific  Ry.,  62  Wash.  595,  100  Pac.  999. 
Prom  a  judgment  in  favor  of  the  plaintiffs, 
the  railroad  company  has  appealed. 

The  first  assignment  of  error  is  based  on 
the  denial  of  a  motion  for  nonsuit,  inter- 
posed at  the  close  of  the  respondents'  testi- 
mony, on  the  ground  that  they  failed  to  al- 
lege or  prove  a  compliance  with  chapter  145 
of  Laws  of  1907,  which  provides  for  the 
filing  of  the  names  of  persons  doing  business 
under  an  assumed  name,  and  that  "no  per- 
son or  persons  carrying  on,  conducting  or 
transacting  business  as  aforesaid,  or  having 
an  interest  therein,  shall  hereafter  be  en- 
titled to  maintain  any  suit  in  any  of  the 
courts  of  this  state  without  alleging  and 
proving  that  such  person  or  persons  have 
filed  a  certificate  as  provided  for  "in  section 
1  hereof,  and  failure  to  file  such  certifi- 
cate shall  be  prima  fade  evidence  of  fraud 
in  securing  credit." 

Waiving  ■  the  question  whether  "Pierson 
Brothers"  Is  an  assumed  name,  and  whether 
the  act  applies  to  a  copartnership  doing 
business  In  the  state  of  Idaho,  we  held.  In 
Rotbchild  Bros.  v.  Mahoney,  61  Wash.  633. 
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90  Pac.  1031,  tbat  section  7  of  the  act  of 
March  12,  1907  (Laws  1907,  p.  270),  which 
contains  a  similar  proTision  relating  to  the 
commencement  and  maintenance  of  suits  by 
corporations,  only  goes  to  the  capacity  to 
sue,  and  that  the  objection  is  waived  unless 
raised  by  demurrer  or  answer.  That  case  Is 
dedslTe  of  the  question  here  presented. 

The  remaining  assignments  of  error  are 
based  on  the  refusal  of  the  court  to  give  ef- 
fect to  the  stipulations  in  the  contract  of 
diipment  as  above  set  forth.  If  this  con- 
tract was  freely  and  fairly  entered  into,  it 
measuies  the  rights  and  obligations  of  the 
parties  under  repeated  rulings  of  this  and 
other  courts.  Hill  v.  Northern  Pacific  B. 
Co.,  33  Wash.  607,  74  Pac.  1054;  Jensen  v. 
Spokane  Falls  &  N.  R.  Co.,  61  Wash.  448,  98 
Pac.  1124;  Windmiller  v.  Northern  Pac.  E. 
Co.,  62  Wash.  613,  101  Pac.  225;  Gomm  v. 
Oregon  R.  &  Nav.  Co.,  52  Wash.  685,  101 
Pac.  361,  25  I*  R.  A.  (N.  S.)  637;  Hart  ▼. 
Pennsylvania  B.  Co.,  112  U.  S.  831,  6  Sup. 
Ct  151,  28  L.  J!d.  717. 

The  testimony  offered  by  the  respondents  to 
impeach  the  contract  is,  as  a  matter  of  law. 
utterly  Insufficient  for  that  purpose.  The  fol- 
lowing given  by  Victor  Pierson,  one  of  the  re- 
spondents, is  the  only  testimony  l)earlng  upon 
that  question:  "Q.  Who  presented  that  con- 
tract to  you  for  signature,  if  you  know?  A. 
Why,  supposed  to  be  the  agent,  or  I  thought 
It  was  the  agent  Q.  What  did  he  say  to  you 
when  he  came  to  you  with  it?  A.  'Are  you 
the  man  that  owns  this  car  of  horses?'  I 
said,  'Yes,  sir,'  and  then,  'Well,'  he  says,  "you 
got  to  come  in  here  and  sign  this  contract  if 
you  want  to  go.  You  only  have  10  minutes, 
because  they  are  ready  to  pull  out*  And  I 
went  in  and  signed  the  contract  Q.  Did  you 
say  anything  to  him  when  he  said  tbat  to 
you?  A.  I  said  that  I  had  a  contract  Q. 
What  did  he  say?  A.  'Well,'  he  said,  'y.ou 
got  to  sign  this  contract  in  order  to  go,  your 
horses  as  well  as  yourself.'  Q.  What  did 
yon  do  then  or  say?  A.  I  Just  went  in  and 
signed  the  contract,  took  one  of  them.  Q. 
Where  did  you  sign  the  contract?  A.  I  sign- 
ed the  contract  in  the  office.  I  went  into  the 
office  and  signed  the  contract,  or  two  of  them 
rather,  and  I  got  one  of  them  and  walked 
right  out  of  the  depot  and  went  right  to  the 
train.  We  started  right  out  of  the  yards, 
but  backed  in  again.  Q.  What  kind  of  an 
office  was  that?  That  Is,  how  many  rooms 
did  you  go  into?  A.  It  had  one  room,  Just 
one  room.  Q.  How  was  that  room  lighted? 
A.  With  one  lamp.  Q.  What  if  anything, 
did  this  contract  lay  on  when  you  signed  it? 
A.  Laid  on  the  desk,  or  whatever  you  might 
term  it,  as  in  front  or  kind  of  to  one  side  of 
the  partition,  and  he  says  Just  sign  up  here. 
It  was  quite  dark  in  there  on  account  of  the 
lamp  was  small,  and  I  Just  signed  it  and  I 
was  in  a  hurry  to  catch  the  train  because 
the  car  had  already  passed.  Q.  Where  was 
that  lamp  with  reference  to  where  you  sign- 
ed?   A.  It  was  right  on  the  desk,  the  coun- 


ter. Q.  How  far  from  where  you  signed? 
A.  Just  a  foot  or  two.  Q.  Then  you  could 
see  to  read  the  contract?  A.  Not  plain;  no, 
sir.  Q.  What  did  the  agent  say  to  you,  if 
anything,  about  when  your  car  was  going  to 
leave  while  you  were  in  there  with  him  sign- 
ing the  contract?  A.  In  10  minutes.  Q. 
Where  were  you  when  he  told  you  that? 
Were  you  in  the  office,  or  was  that  before 
you  went  into  the  office?  A.  Just  as  we  went 
into  the  office.  Q.  Did  he  say  anything  to 
yon  at  the  time  you  signed  that  contract 
about  there  being  more  than  one  rate  of 
freight?  A.  No,  sir.  Q.  Did  he  say  any- 
thing to  you  at  the  time  as  to  what  rate  of 
freight  you  would  liave  to  pay  under  that 
contract?  A. 'No,  sir.  Q.  Was  anything 
said  at  any  time  or  place  about  rates?  A. 
No,  sir.  Q.  Was  anything  said  to  you  in 
any  way  about  the  value  of  the  horses?  A. 
Nothing.  Q.  Have  you  told  us  all  that  was 
said  between  you  and  the  agent  as  far  as 
you  can  tell  us  at  the  time  you  signed  that 
contract?  A.  As  far  as  I  can  recollect  now; 
it  is  so  long  ago  that  is  all  I  can  recollect. 
Q.  Was  there  anything  said  about  a  pass  or 
your  having  a  pass?  A.  Yes,  sir.  Q.  Who 
said  it  to  j'ou,  and  when?  A.  This  man  that 
had  me  sign  the  contract.  Q.  What  did  he 
say?  A.  He  said,  'This  is  your  pass  for 
yourself  and  horses.'  Q.  When  did  he  say 
that?  A.  When  I  was  in  the  office.  It  was 
before — after  I  signed  the  contract  Q.  Well, 
after  signing  the  contract  what  did  you  do? 
A.  I  went  right  to  the  caboose  and  we  pulled 
right  out  Q.  How  long  after  you  got  on 
the  caboose  l)efore  it  pulled  out?  A.  Just 
a  few  minutes,  not  over  five  minutes.  Q. 
Where  did  it  go  then?  A.  It  went  out  of  the 
yard  limits  and  backed  in  again.  Something 
wrong  with  the  train,  the  boys  said;  that  is, 
the  trainmen." 

At  another  point  in  his  testimony  the  wit- 
ness testified  that  he  did  not  read  or  ex- 
amine his  contract  until  the  horses  were  dy- 
ing at  Sandpolnt  two  or  three  days  after  its 
execution.  The  claim  of  the  witness  that  he 
already  had  a  contract  for  the  shipment  to 
Sandpolnt  Is  not  borne  out  by  the  testimony. 
The  Oregon  Short  Line  contract  only  cover- 
ed the  shipment  from  Dillon  to  Silver  Bow, 
and  the  freight  was  only  paid  between  these 
points.  It  is  a  significant  fact  that  this  was 
also  a  limited  liability  contract,  differing  in 
degree  but  not  in  kind  from  the  contract 
now  under  consideration.  Under  the  first 
contract  the  animals  were  shipped  as  range 
horses,  and  the  liability  in  such  cases  was 
limited  to  not  exceeding  $10  per  head.  The 
fact  that  the  contract  was  not  read  or  ex- 
plained to  the  shipper,  or  that  he  was  asked 
no  questions,  or  that  the  contract  was  sign- 
ed hurriedly,  cannot  be  permitted  to  relieve 
the  respondents  from  its  obligations.  Writ- 
ten contracts  will  prove  of  little  avail  if  par- 
ties can  avoid  the  burdens  Imposed  by  sign- 
ing in  haste  and  closing  their  eyes  to  their 
contents.     "The   shipper  cannot  evade  the 
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limitations  Imposed  by  the  special  contract 
by  showing  that  he  executed  It  hn'rriedly  or 
without  due  care,  nor  by  showing  that  he 
was  ignorant  of  the  provisions  of  the  con- 
tract If  he  executes  the  contract  by  aflSx- 
ing  his  signature,  or  by  accepting  without 
objection  a  receipt  containing  the  limitation. 
be  will  be  conclusively  presumed  to  have  as- 
sented to  Its  provisions;  no  fraud  on  the 
part  of  the  carrier  appearing."  5  Am.  Ehic. 
of  Law  (2d  Ed.)  p.  300.  "A  contract,  ex  vi 
termini,  Implies  the  assent  of  two  or  more 
minds  to  the  same  proposition.  It  follows, 
therefore,  if  one  sign  a  written  instrument 
containing  mutual  stipulations  between  hlmr 
self  and  another,  without  any  knowledge  of 
Its  contents,  there  will  not  be  in  fact,  in  the 
strict  sense  of  the  term,  a  contract  between 
them,  though  in  a  legal  sense  there  may  be. 
Where  a  party  of  mature  years  and  sound 
mind,  being  able  to  read  and  write,  without 
any  imposition  or  artifice  to  throw  him  off 
his  guard,  deliberately  signs  a  written  agree- 
ment without  informing  himself  as  to  the 
nature  of  its  contents,  he  will  nevertheless  be 
bound^  for  in  such  case  the  law  will  not 
permit  him  to  allege,  as  a  matter  of  defense, 
his  Ignorance  of  that  which  It  was  bis  duty 
to  liDow,  iKirtlcularly  where  the  means  of 
information  are  within  his  immediate  reach, 
and  he  neglects  to  avail  himself  of  them.  Ap- 
plying this  elementary  principle  to  the  case 
in  hand,  It  was  clearly  the  duty  of  appellant 
to  have  examined  the  contract  in  question, 
and  fully  advised  himself  as  to  Its  contents, 
before  signing  it;  and  if,  by  a  failure  to  per- 
form this  duty,  he  has  sustained  an  injury, 
be  must  suffer  the  consequences,  unless  such 
failure  was  occasioned  by  the  fraud  or  arti- 
fice of  appellee — and  this,  we  understand,  ap- 
pellant claims  was  the  case."  Black  v.  W., 
St  L.  &  P.  Ry.  Co.,  Ill  111.  351,  53  Am.  Rep. 
628.  "The  shipper  was  not  obliged  to  sign  the 
contract  without  reading  it,  and,  if  he  saw 
fit  to  do  so,  he  must  take  the  consequences." 
Johnstone  v.  Richmond,  S9  S.  C.  55,  17  S. 
B.  512.  "It  would  tend  to  disturb  the  force 
of  all  contracts  If  one  in  possession  of  ordi- 
nary capacity  and  intelligence  were  allowed 
to  sign  a  contract  and  act  under  it  in  the 
enjoyment  of  all  its.  advantages,  and  then  to 
repudiate  it  upon  the  ground  that  its  terms 
were  not  brought  to  his  attention.  In  the 
absence  of  all  fraud,  misrepresentation,  or 
mistake,  it  must  be  presumed  that  he  read 
the  contract,  and  assented  to  its  provisions." 
Bethea  v.  Northwestern  R.  R.  Co.,  26  S.  C. 
06,  1  S.  E.  376.  "There  being  no  special 
parol  contract  and  tliere  being  nothing  in 
the  written  contract  contrary  to  public  pol- 
icy, plaintiff  cannot  now  assert  that  the  writ- 
ten contract  is  not  binding  because  he  sign- 
ed it  in  haste,  without  reading."  Hengstler 
y.  Flint  &  P.  M.  Ry.  Co.,  125  Mich.  530,  84 
N.  W.  1067.  See,  also,  N.  C.  &  St  L.  Ry.  v. 
Stone  &  Haslett,  112  Tenn.  348,  79  S.  W. 
1031.  105  Am.  St  Rep.  955;  McMillan  v. 
Mich.   Southern   Ry.^  16   Mich.   79,  93  Am. 


Dec  208;  Arthur  et  al.  ▼.  T.  &  P.  Ry.,  139 
Fed.  127,  71  C.  O.  A.  391;  Cau  v.  T.  &  P. 
Ry.,  194  U.  S.  431,  24  Sup.  Ct  663,  48  U  Ed. 
1053.  But  this  rule  Is  elementary,  and  sound 
public  policy  would  not  permit  of  the  adop- 
tion of  any  other.  We  are  therefore  clearly 
of  opinion  that  the  rights  of  the  parties  are 
measured  by  the  limitations  contained  in 
this  contract 

It  is  said  that  no  evidence  was  offered 
tending  to  show  that  the  stock  was  shipped 
at  a  reduced  rate,  but  the  contract  so  recites, 
and  there  is  no  evidence  to  the  contrary. 
"In  the  absence  of  any  proof  to  the  con- 
trary, it  will  be  presumed  that  a  fair  con- 
sideration was  given  for  the  special  contract 
in  the  way  of  reduced  rates  of  transporta- 
tion or  of  special  privileges,  and  such  a  con- 
sideration need  not  be  proved."  5  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  300. 

Again,  it  is  said  that  the  injury  was  caus- 
ed by  confining  the  stock  in  the  car  for  more 
than  28  hours,  in  violation  of  a  federal  stat- 
ute, and  that  the  contract  does  not  relieve 
the  carrier  in  such  cases.  We  are  not  aware 
that  any  such  distinction  exists.  '  This  was 
an  act  of  negligence  and  nothing  more,  and 
In  the  WindmiUer  Case,  supra,  we  held  that 
the  limited  liability  would  prevaU  even  in 
a  case  of  theft 

As  stated  above,  the  contract  contained  a 
further  stipulation  that,,  as  a  condition  pre- 
cedent to  the  right  to  recover  damages  for 
loss  or  injury  to  any  of  the  stock,  the  ship- 
per would  give  notice  in  writing  of  his  claim 
therefor  to  some  officer  or  station  agent  of 
the  company,  before  the  stock  was  removed 
from  the  place  of  destination  or  mingled 
with  other  stock.  This  clause  of  the  con- 
tract would  perhaps  be  effectual  in  some 
cases;  but  in  a  case  like  the  present,  where 
the  nature  and  extent  of  the  injuries  to  the 
animals  surviving  could  not  be  ascertained, 
with  any  degree  of  certainty,  within  the  lim- 
ited time  provided  In  the  contract  the  stipu- 
lation is  unreasonable  and  inapplicable. 
Western  R.  Co.  v.  Harwell,  97  Ala.  341,  11 
South.  781;  Hamed  v.  Missouri  Pac.  R.  Co., 
51  Mo.  App.  482;  Gulf,  etc.,  R.  Co.  v.  Stan- 
ley, 89  Tex.  42,  33  S.  W.  109;  Houston,  etc., 
R.  Co.,  V.  Davis,  11  Tex.  Civ.  App.  24,  31  8. 
W.  308;  Ormsby  v.  Union  Pac.  R.  Co.  (C. 
G.)  4  Fed.  170.  Nor  has  it  any  application 
to  the  animals  which  died  before  their  re- 
moval from  the  place  of  destination.  Kan- 
sas, etc.,  R.  Co.  V.  Ayers,  63  Ark.  331,  38  S. 
W.  515. 

On  the  entire  record  we  are  therefore  of 
opinion  that  the  recovery  should  have  been 
limited  to  $75  per  head  for  the  animals  that 
died,  with  legal  Interest  from  the  date  of  the 
commencement  of  the  action,  and  to  such 
further  sum  as  the  jury  might  award  for  in- 
juries to  the  remaining  animals.  Inasmuch 
as  the  record  does  not  disclose  the  amount 
allowed  by  the  jury  for  this  latter  claim, 
we  are  unable  to  direct  a  final  judgment  at 
this  time.    The  J^dgment  will  therefore  be 


Digitized  by 


KjOO 


gie 


Wash.) 


SMITH  V.CRAia 


613 


reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion.    It  is  so  ordered. 

DUNBAR,  CROW,  CHADWIOK,  and 
MORRIS,  JJ.,  concur.   • 

On  Petition  for  Rehearing. 

PER  CURIAM.  A  petition  for  a  rehearing 
has  been  filed  by  the  respondents  in  this  cause, 
in  which  it  is  asserted  that  under  our  former 
opinion  no  recovery  can  be  had  for  the  expenses 
incurred  in  good  faith  in  attempting  to  effect  a 
<-ure  of  the  Injured  horses  or  for  the  burial  of 
the  dead  horses.  These  items  of  damage  were 
not  in  issue  at  the  former  bearing,  nor  was  a 
recovery  therefor  objected  to,  except  on  the  gen- 
eral ground  that  no  notice  of  the  loss  was  served 
on  the  appellant,  as  required  by  the  terms  of 
ttie  contract  of  shipment.  We  are  of  -opinion 
that  a  clear  right  of  recovery  exists  for  the  ex- 
penses thus  incurred  in  good  faith,  and  we  did 
not  intend  to  decide  or  intimate  otherwise  on 
the  original  hearing. 

With  this  explanation  the  petition  for  rehear- 
ing is  denied. 

(«  Wub.  EZ8) 

SMITH  V.  CRAIG. 
(Supreme  Court  of  Washington.    Jan.  6,  1911.) 

1.  Bboeebs  (5  94*)— Real  Estate  Brokebs— 

UNAirrilOBIZED  CONTBACTS. 

A  contract  by  a  landowner's  brokers  to  sell 
the  land  at  less  than  the  price  authorized,  and 
exceeding  their  aulhority  by  including  a  water 
right  and  guaranteRing  the  number  and  varieties 
of  fruit  trees,  does  not  bind  the  owner. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  {  136;   Dec.  Dig.  S  94.*] 

2.  Brokebs  d  103*)— Reai.  Estate  Bbokebs 
— Unacthobizbd  Cohtbacts. 

A  contract  by  brokers  to  sell  land  at  less 
than  an  authorized  price,  and  their  unauthorized 
inclusion  of  a  water  right  and  a  guaranty  of  the 
number  and  varieties  of  fruit  trees,  was  not  rati- 
fied by  the  owner's  letter  stating  that  he  was 
not  anxious  to  do  business  under  the  contract; 
that,  on  receipt  of  the  earnest  money  deposited 
and  expense  money,  he  would  list  all  trees  on 
the  land ;  that  the  price  might  be  $9,000,  as 
agreed  to  by  the  brokers,  because  they  had  gone 
to  the  expense  of  showing  the  place  and  bad  not 
received  his  letter;  "otherwise  the  price  is 
$10,000." 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  i  147 ;  Dec.  Dig.  §  103.*] 

S.  Bbokebs  (§  103*)— Real  Estatb  Bbokebs— 

Unautuorized  Contbacts. 

An  owner  of  land  cannot  be  held  to  have 
approved  a  contract  of  sale  made  by  his  brokers 
prior  to  submission  of  the  contract  to  him, 
though  it  was  in  such  form  that  his  previous  let- 
ter indicated  he  might  not  have  objected  to  it ; 
he  heing  entitled  to  withhold  bis  approval  for 
any  reason. 

[E>1.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  i  147 ;   Dec.  Dig.  i  103.*] 

Department  1.  Appeal  from  Superior 
Court,  Chelan  County;  Wm.  A.  Orlmabaw, 
Judge. 

Suit  by  Chester  S.  Smith  against  Charles 
8.  Craig.  From  a  judgment  dismissing  the 
suit,  plaintiff  appeals.    Affirmed. 

Herr,  Bayley,  Wilson  &  Smith,  for  appel- 
lant.   Reeves  &  Reeves,  for  respondent. 

PARKER,  J.  This  is  an  action  to  enforce 
specific  performance  of  a  contract  alleged  to 


have  been  entered  Into  by  the  defendant,  by 
his  duly  authorized  agents,  with  the  plain- 
tiff, for  the  sale  of  land  in  Chelan  county. 
A  trlftl  upon  the  merits^  resulted  In  a  judg- 
ment In  favor  of  the  defendant  dismissing 
the  case,  from  which  the  plaintiff  has  ap- 
pealed. 

The  facts  upon  which  the  rights  of  the  par- 
ties depend  are  for  the  most  part  undisput- 
ed, and  may  be  briefly  stated  as  follows: 
On  December  31,  1909,  the  respondent,  being 
the  owner  of  the  land,  signed  and  gave  to 
Wright  &  Dow,  real  estate  agents  of  Seattle, 
written  authority  to  sell  the  land,  agreeing 
to  compensate  them  therfifor  by  payhig  6 
per  cent,  commission  upon  the  sale  price. 
The  provisions  of  the  writing  giving  such 
authority  to  sell  and  fixing  the  terms  of  the 
sale  are  as  follows: 

"Seattle,  Wash.,  Dec.  31st,  1909. 

"Wright  &  Dow:  In  consideration  of  one 
dollar  and  services  to  be  performed  by  you 
.n  endeavoring  to  effect  a  sale  of  the  follow- 
ing described  property,  viz.    •    •    • 

"The  undersigned  owner  of  said  property 
aereby  give  and  grant  unto  you  for  the  peri- 
od  of  days  from  date  hereof  and 

thereafter  until  withdrawn  by  ten  days'  writ- 
ten notice,  the  right  to  sell  said  property,  and 
agree  to  convey  the  same  or  to  cause  the  same 
to  be  conveyed  by  good  and  sufficient  war- 
ranty de^d  to  the  person  or  persons  designat- 
ed by  you.  The  price  of  said  property  to  be 
110,000  and  upon  the  following  terms:  % 
cash,  balance  In  three  annual  payments  at 
8%.     •    •    •         Chas.  S.  Craig,  Owner." 

Thereafter,  on  January  4,  1910,  assuming 
to  act  under  this  authority,  Wright  &  Dow, 
In  pursuance  of  negotiations  with  appellant, 
executed  a  writing  with  him,  the  provisions 
of  which,  so  far  as  necessary  to  be  here  no- 
ticed, are  as  follows: 

"$500.00.  Seattle,  Wash.,  Jan.  4,  1910. 

"Received  of  Chester  S.  Smith,  hereinafter 
mentioned  as  the  purchaser,  the  sum  of  five 
hundred  dollars  ($500.00)  as  earnest  money 
and  in  part  payment  for  the'  purchase  of  cer- 
tain real  estate  In  Chelan  county,  state  of 
Washington,  and  particularly  described  as 
follows,  to  wit,  •  •  •  together  with  any 
and  all  Improvements  thereon,  which  In- 
cludes a  good  and  sufficient  water  right  to 
above  described  land  which  we  have  this  day 
sold  to  the  said  purchaser  for  the  sum  of 
nine  thousand  ($9,000.00)  dollars  on  the  fol- 
lowing terms,  to  wit,  five  hundred  ($500.00) 
dollars  as  hereinabove  receipted  for.  Three 
thousand  ($3,000.00)  dollars  on  approval  of 
abstract  Two  thousand  ($2,000.00)  dollars 
on  or  before  one  year.  Two  thousand  ($2,- 
000.00)  dollars  on  or  before  two  years.  One 
thousand  five  hundred  ($1,500.00)  dollars  on 
or  before  three  years.  Interest  at  8  per  cent, 
payable  annually.    •     •    • 

"It  Is  agreed  that  if  the  title  to  the  said 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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premises  ts  not  good,  or  cannot  be  made 
good  within  60  days,  or  if  tbe  owner  does 
not  approve  the  above  sale,  tbis  agreement 
Is  Void,  and  the  earnest  money  herein  receipt- 
ed for  shall  be  refanded.  But  if  the  title  to 
the  said  premises  is  good,  and  the  above  sale 
Is  approved  by  the  owner,  and  the  purchas- 
er neglects  or  refuses  to  comply  with  any  of 
the  conditions  of  this  sale,  then  the  earnest 
money  herein  receipted  for  shall  be  forfeited 
•to  Wright  &  Dow  to  the  extent  of  their 
agreed-upon  five  per  cent  commission,  and 
the  residue  to  the  owner  of  the  said  prem- 
ises.   •    •    • 

"The  purchaser  would  want  owner  to  guar- 
antee that  the  following  varieties  are  within 
10  per  cent,  of  being  correct:  Rome  Beauties 
120,  6  and  7  yrs.  old.  WInesap  400,  '2  yrs. 
old.  WInesap  160,  6  and  7  yrs.  old.  Spitzen- 
berg  90,  6  and  7  years  old.  Grimes  Gcdden 
90,  6  and  7  yrs.  old.  Lovers  60,  6  and  7  yrs. 
old.    •    •     • 

"Time  Is  the  essence  of  this  contract 
"Wright  &  Dow, 
"By  C.  H.  Dow,  Agents. 

*?  hereby'  agree  to  purchase  said  property 
on  tbe  above  terms  and  pay  $9,000.00  as 
specified  above. 

"Chester  S.  Smith,  Purchaser.- 
"Approved  by ,  Owner." 

Soon  thereafter  this  writing  was  sent  to  re- 
spondent at  Spokane  for  approval  He  de- 
clined to  approve  it  and  wrote  to  Wright  & 
Dow  the  following  letter:  "Hale  Hotel,  Spo- 
kane, Wash.,  Jan.  7,  1910.  Wright  &  Dow, 
Seattle,  Wash. — ^Dear  Sir:  I  am  not  anxious 
to  do  business  nnder  the  contract  you  sent 
me.  Upon  receipt  of  the  $500.00  earnest  mon- 
ey to  me  and  car  fare  both  ways  to  Peshastln 
and  expense  otherwise  incurred,  I  will  make 
a  list  of  all  trees  on  the  10  acres  I  have  for 
sale.  Price  to  be  $9,000.00  because  you  have 
went  to  the  expense  of  going  to  show  the 
place,  also  because  yon  did  not  get  my  letter 
of  Jan.  2nd.  prior  to  the  sale  yon  referred 
to.  Otherwise  price  Is  $10,000.  Tours  very 
truly,  Chas.  S.  Craig."  Wright  &  Dow,  with 
consent  of  appellant,  then  struck  out  of  the 
writing  the  clause  relating  to  the  guaranty  of 
fruit  trees,  and  sent  it  to  a  Spokane  bank 
with  the  $500  for  appellant  notifying  him 
thereof  by  letter.  Respondent  went  to  the 
bank,  examined  the  writing,  and  refused  to 
apprpve  it  or  accept  the  $500. 

Tbe  contentions  of  learned  counsel  for  ap- 
pellant as  we  understand  them,  present  two 
questions.  It  is  contended,  first,  that  the 
authority  of  Wright  &  Dow  was  sufficient  to 
enable  them  to  enter  Into  a  contract  of  sale 
binding  respondent  such  as  that  executed  by 
them  and  appellant;  and,  second,  that  such 
writing  as  modified  by  striking  out  the  fruit 
tree  guaranty  was  ratified  by  respondent  by 
his  letter  of  January  7th.  A  comparison  of 
the  sale  contract  of  January  4th  with  the 
written  authority  given  to  Wright  &  Dow  as 
agents  on  December  31st  will  show  that  In 


several  particulars  that  sale  contract  ex- 
ceeded their  authority.  It  assumed  to  con- 
tract for  the  sale  at  a  less  price  than  was 
authorized;  It  assumed  to  Include  a  "good 
and  sufficient  water  right"  In  effect  gruaran- 
teeing  that  such  water  right  went  with  the 
land ;  and  it  assumed  to  guarantee  the  qnan- 
tity  and  varieties  of  the  fruit  trees  upon  the 
land.  We  find  nothing  in  the  agents'  author- 
ity enabling  them  to  bind  respondent  by  such 
a  contract  as  this.  Their  authority  seems 
to  be  clearly  defined  In  the  writing  of  De- 
cember 3l8t  and  bad  they  entered  Into  a  con- 
tract of  sale  for  the  land  strictly  within  that 
authority,  no  doubt  It  would  have  been  bind- 
ing npon  respondent,  as  heretofore  held  by 
this  court  Peirce  v.  Wheeler,  44  Wash.  327, 
330,  87  Pac.  361,  and  authorities  there  cited. 
In  this  connection  some  contention  is  made 
that  after  giving  the  written  authority  and 
before  January  4th,  respondent  orally  au- 
thorized the  sale  at  $9,000.  The  evidence  up- 
on this  question  is  not  very  satisfactory  and 
is  somewhat  in  conflict;  but  we  are  Inclined 
to  resolve  it  In  respondent's  favor.  However, 
It  is  not  pretended  that  there  was  any  oral 
authorization  for  the  other  matters  In  which 
the  contract  exceeds  the  written  authority. 
In  addition  to  all  this,  it  will  be  noticed  that 
the  very  terms  of  the  contract  clearly  indi- 
cate that  It  was  made  snbject  to  respond- 
ent's approval,  amounting  practically  to  an 
admission  that  the  agents  were  not  authoriz- 
ed to  enter  into  a  binding  contract  with  ap- 
pellant like  that  of  January  4th.  We  are  of 
the  opinion  that  at  the  time  of  making  such 
contract  Wright  &  Dow  were  without  au- 
thority to  make  the  same  for  respondent 

We  are  not -able  to  reach  the  conclnsion 
that  the  letter  of  January  7th  amounted  to 
an  approval  of  the  contract  That  letter 
clearly  was  not  an  approval  of  the  contract 
then  submitted  to  respondent  and  we  do  not 
think  It  can  be  construed  as  an  approval  of 
the  contract  which  was  submitted  to  him 
thereafter.  It  Is  true  that  the  contract  final- 
ly submitted  was  like  the  first  one,  with  cer- 
tain features  eliminated,  which  respondent 
had  objected  to,  but  it  was,  after  all,  another 
contract  and  he  cannot  be  held  to  have  ap- 
proved it  prior  to  its  submission  to  him,  not- 
withstanding It  may  have  been  in  such  form 
that  his  letter  of  January  7th  Indicates  he 
might  not  have  objected  to  it  He  was  priv- 
ileged to  withhold  his  approval  for  any  rea- 
son he  saw  fit 
■  The  judgment  is  affirmed. 
I  RTTDKIN,  C.  X,  and  MOUNT,  GOSEJ,  and 
rULLBRTON,  JJ.,  concur.  . 

"'^"'^  (61  Wash,  ca) 

LEPPER  T.  STETSON  &  POST  LUM- 
BER CO. 

(Supreme  Court  of  Washington.    Jan.  6,  1911.) 

1.  Mastek  ANn  Sebvant  (I  278*)— Inj  OBiES— 
>   AcnoRS— 'Sufficiency  of  EvinKNcu. 

In  a  sawmill  employ^^s  action  for  personal 
injuries   sustained   by   having  his   hand   caught 
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in  an  edxine  macbine,  claimed  to  have  been 
caused  by  failure  to  prpperly  ffunrd  certain  roll- 
ers on  the  machine,  into  which  his  hand  was 
drawn,  evidence  held  to  sustain  a  finding  that 
snch  rollers  were  not  guarded,  and  that  plain- 
tiff in  the  performance  of  his  duty  was  liable  to 
come  in  contact  therewith. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  961 ;  Dec.  Dig.  i  278.*] 
2.  Masteb  and  Servant  (§  289*)— Injctbies— 

Actions— JuBY  Questions  —  Contbibotobt 

Neolicence. 

In  a  sawmill  employe's  action  for  personal 
injnries  sustained  by  having  his  hand  drawn  in- 
to certain  rollers  on  an  edging  machine  while 
he  was  oiling  a  part  thereof,  whether  plaintiff 
was  negligent  in  not  stopping  the  rollers  before 
attempting  to  oil  the  mechanism  held  a  ques- 
tion for  the  jury. 

(Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  1120;   Dec  Dig.  §  289.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  A.  Shackleford, 
Judge. 

Action  by  Otto  l«pper  against  the  Stetson 
ft  Post  Lumber  Company.  B^rom  a  judgment 
for  plaintiff,   defendant  appeals.     Affirmed. 

John  P.  Hartman,  for  appellant  Caldwell 
ft  Bidden,  for  respondent 

PARKER,  J.  This  Is  an  action  to  recov- 
er damages  for  personal  Injuries  alleged  to 
have  resulted  to  the  plaintiff  from  the  negli- 
gence of  the  defendant  in  not  having  certain 
live  rollers  upon  an  edger  machine  in  its 
sawmill  properly  guarded  as  required  by  the 
factory  act  A  trial  before  the  court  and  ai 
jury  resulted  in  a  verdict  and  Judgment  in 
favor  of  plaintiff,  from  which  the  defendant 
has  appealed. 

The  contentions  of  learned  counsel  for  ap- 
pellant upon  this  appeal,  involve  little  else 
than  questions  of  fact.  They  arise  upon  the 
challenge  to  the  sufficiency  of  the  evidence 
made  by  appellant's  motion  for  a  nonsuit  by 
its  motion  for  a  directed  verdict  and  by  Its 
motion  for  Judgment  notwithstanding  the 
verdict;  all  of  which  were  denied  by  the 
trial  court  The  evidence  is  In  conflict  upon 
some  of  the  material  facts;  but  a  careful  re- 
view of  It  convinces  us  that  there  was  com- 
petent evidence  submitted  to  the  Jury  war- 
ranting the  conclusion  that  the  following 
facts  were  established  thereby: 

The  appellant  operates  a  sawmill  at  Seat- 
tle. The  respondent  had  been  employed  by 
appellant  for  some  time  prior  to  the  time  of 
his  injury  as  an  operator  of  an  edger  ma- 
chine in  the  mlU  of  appellant  He  was  then 
28  years  old,  and  was  experienced  In  work 
of  that  nature.  The  machine  was  the  one 
through  which  the  lumber  passed  next  after 
leaving  the  head  saw,  where  it  was  first 
sawed  from  the  logs  into  pieces  called  cants, 
varying  in  thickness  from  one  to  six  inches. 
These  were  then  passed  through  the  edger 
reducing  the  lumber  to  smaller  dimensions. 
This  was  the  work  of  respondent  There 
were  several  circular  saws  in  the  edger  re- 
volving upon  a  common  shaft,  attached  there- 
to in  such  manner  that  they  could  be  shifted 


by  certain  levers  and  adjusted  at  varying 
distances  apart  as  might  be  necessary  to 
produce  the  varying  dimensions  of  lumber 
required  to  be  cut  from  the  cants  coming 
from  the  head  saw.  In  front  of  the  saws,  a 
few  Inches  from  their  edges,  and  running 
parallel  with  the  shaft  upon  which  they  re- 
volved, were  the  rollers,  one  above  the  other, 
which  it  is  claimed  by  respondent  were  not 
properly  guarded.  These  rollers  were  about 
six  inches  in  diameter,  about  five  feet  long, 
and  extended  horizontally  across  the  front 
of  the  edger  about  three  feet  above  the  floor. 
Respondent's  working  position  was  immedi- 
ately in  front  of  these  rollers,  and  consisted 
principally  in  passing  the  cants  through 
them  to  the  saws,  the  lumber  emerging  on 
the  other  side  of  the  edger  reduced  to  the 
desired  dimensions.  It  was  also  bis  duty  to 
adjust  the  saws  at  proper  distances  apart, 
by  means  of  levers  extending  from  the  shaft 
upon  which  the  saws  revolved,  out  under  the 
rollers.  The  outer  ends  of  these  levers  ex- 
tended beyond  the  front  of  the  edger  and 
the  rollers — some  12  inches — ^where  respond- 
ent could  readily  grasp  them.  The  saws  re- 
quired change  of  position  as  to  their  dis- 
tance apart  very  often,  because  of  the  dif- 
ference in  the  width  of  the  cants  coming 
from  the  head  saw.  These  changes  in  the 
positions  of  the  saws,  became  necessary,  on 
an  average,  upon  the  arrival  of  every  other 
cant  from  the  head  saw.  These  levers  rest- 
ed by  bearings  upon  a  rod  extending  hori- 
zontally some  six  Inches  from  their  outer 
ends.  It  was  necessary  that  the  rod  and 
these  bearings  be  oiled  about  ten  times  each 
day.  This  was  also  respondent's  duty.  Al- 
most immediately  above  this  rod  and  these 
bearings  there  was  the  dial  plate,  with  fig- 
ures on  It  by  which  the  saws  could  be  ad- 
Justed  at  proper  distances  apart  This  plate 
was  parallel  with  and  about  four  Inches 
from  the  lower  roller,  and  was  about  on  a 
level  with  the  lowest  part  of  the  lower  roll- 
er. The  lower  roller  was  stationary,  except 
that  it  revolved,  whUe  the  upper  one  could 
be  raised  from  the  lower  one  as  much  as 
six  inches.  This  was  accomplished  by  a 
lever,  worked  by  a  rod  running  horizontally 
clear  across  the  front  of  the  edger,  parallel 
with  and  a  few  inches  higher  than  the  top 
of  the  upper  roller,  and  about  ten  Inches  out 
from  it.  The  pulling  of  this  rod  away  from 
the  front  of  the  edger  raised  the  upper  roll- 
er, while  the  pushing  of  the  rod  towards  the 
edger  let  the  upper  roller  down  upon  the 
lower  one,  or  whatever  object  was  between 
them,  causing  the  object  to  be  tightly  grasp- 
ed and  drawn  in  upon  the  saws.  There  was 
nothing  between  respondent's  working  posi- 
tion and  these  rollers  except  the  objects  we 
liave  described.  It  was  customary  to  keep 
the  oil  can  on  top  of  the  edger  directly  over 
the  rollers,  the  place  being  a  little  above  re- 
spondent's head  while  standing  at  his  work- 
ing place.  Respondent  was  injured  by  hav- 
ing his  hand  caught  by  the  rollers  and  drawn 
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In  upon  one  of  the  saws.  He  was  brnshlng 
the  sawdust  off  the  rod  upon  which  the  bear- 
ings of  the  levers  rested,  preparatory  to  oil- 
ing the  rod,  and  was  reaching  for  the  oil  can 
on  top  of  the  edger  when  his  other  hand 
was  caught  and  drawn  Into  the  rollers  upon 
one  of  the  saws.  As  his  hand  was  caught  he 
was  drawn  against  the  rod  which  raised  and 
lowered  the  upper  roller  in  such  manner 
that  he  could  not  puU  it  from  the  edger, 
which  would  have  released  the  grip  of  the 
rollers  upon  his  hand.  This  he  tried  but  was 
unable  to  do.  The  injury  caused  by  the  roll- 
er was  evidently  not  near  so  serious  as  that 
caused  by  the  saw.  Had  the  grip  of  the 
rollers  been  released  by  pushing  the  rod  to- 
wards instead  of  pulling  it  away  from  the 
edger  it  is  probable  that  even  the  injury 
from  the  rollers  would  have  been  much  less, 
since  their  grip  would  have  been  released 
at  almost  the  same  instant  of  the  catering 
of  his  hand.  The  rod  could  have  been  con- 
/  nected  so  as  to  raise  the  roller  by  pushing 
instead  of  pulling.  These  facts,  it  seems  to 
us,  clearly  warrant  the  conclusion  that  these 
rollers  were  not  guarded,  and  that  respond- 
ent in  the  performance  of  his  duties  was  lia- 
ble to  come  in  contact  with  tbem.  As  to  the 
practicability  of  effe<Jtlvely  guarding  them 
with  due  regard  to  their  use,  there  was  evi- 
dence tending  to  show  that  they  might  have 
been  effectively  guarded  by  having  a  sta- 
tionary rod  across  the  front  of  the  edger  at 
a  suitable  distance  from  the  upper  roller,  of 
course  high  enough  to  admit  a  six-inch  cant 
under  such  rod,  and  by  having  a  dead  roller 
or  some  obstruction  immediately  in  front  of 
the  lower  live  roller.  The  rod  for  raising 
and  lowering  the  upper  roller,  proved  to  be 
more  of  a  trap  than  a  guard.  These  con- 
clusions can  be  reached  almost  from  an  ex- 
amination of  the  photographs  of  the  edger 
put  in  evidence,  without  the  aid  of  the  testi- 
mony of  -experienced  machine  men  which 
was  produced.  We  are  of  the  opinion  that 
In  no  event  could  these  questions  be  decided 
as  a  matter  of  law  in  favor  of  appellant 

It  Is  contended  by  learned  counsel  for  ap- 
pellant that  respondent  should  have  stopped 
the  rollers  before  attempting  to  oil  the  bear- 
ing rod  under  the  saw  levers,  there  being  an 
appliance  by  which  this  could  be  done  by  re- 
spondent without  stopping  the  mill.  This 
contention  has  to  do  with  the  question  of 
contributory  negligence  of  respondent,  rath- 
er more  than  the  question  of  guards  to  the 
rollers,  though  counsel  seem  to  argue  that 
this  stopping  device  was  in  effect  a  guard. 
We  think,  however,  that  this  presents  only 
the  question  of  whether  or  not  respondent 
was  guilty  of  contributory  negligence  in  at- 
tempting to  oil  the  rod  while  the  rollers 


were  in  motion.  There  was  competent  evi- 
dence tending  to  show  that  respondent  was 
Instructed  by  the  foreman  how  to  oil  this 
rod  while  the  rollers  were  in  motion,  and 
that  it  was  the  custom  to  oil  the  rod  with- 
out stopping  the  rollers.  The  evidence  tend- 
ed to  show  that  the  bead  saw  sent  the  cants 
to  the  edger  as  fast  as  they  could  there  be 
taken  care  of  by  rapid  work  of  the  edger 
operator,  so  that  he  had  to  watch  his  oppor- 
tunity and  act  very  quickly  in  oiling  the  rod. 
It  was  not  impossible  to  stop  the  rollers  for 
that  short  time,  but  it  evidently  would  take 
some  time.  It  also  appears  that  the  stop- 
ping of  the  rollers  would  also  stop  certain 
other  rollers  which  carried  pieces  to  the 
edger  from  another  place,  and  It  was  desir- 
able, though  possibly  not  absolutely  neces- 
sary, to  keep  such  rollers  in  motion.  We 
think  that  the  Jury  were  fully  warranted 
in  believing  that  the  appellant  intended  that 
respondent  should  not  stop  the  rollers  while 
oiling  the  rod,  and  we  cannot  say  in  the 
light  of  this  record  that  the  acts  of  respond- 
ent were  so  apparently  dangerous  as  to 
make  him  guilty  of  contributory  negligence 
as  a  matter  of  law.  This  question  was  also 
for  the  jury.  Green  v.  Western  American 
Co.,  30  Wash.  87,  70  Pac.  810;  Hall  v.  West 
&  Slade  Mill  Co.,  39  Wash.  447,  81  Pac.  915; 
Whelan  v.  Washington  Lumber  Co.,  41  Wasb. 
153,  83  Pac.  98,  111  Am.  St  Rep.  1006;  Hove- 
land  V.  Hall  Bros.,  etc.,  Co.,  41  Wash.  164, 
82  Pac.  1090;  Hansen  v.  Seattle  Lumber  Co., 
41  Wash.  349,  83  Pac.  102;  Erldtson  v.  Mc» 
Neeley  &  Co.,  41  Wash.  509,  84  Pac.  3;  Thom- 
soh  V.  Issaqua  Shingle  Co.,  43  Wash.  253,  86 
Pac.  588;  Benner  v.  Wallace  Lumber  Co., 
55  Wash.  679,  103  Pac.  145;  Anderson  v.  Pa- 
cific National  Lumber  Co.,  Ill  Pac.  337. 

Learned  counsel  for  appellant  place  some 
reliance  upon  Daffron  v.  Majestic  Laundry 
Co.,  41  Wash.  65,  82  Pac.  1089,  and  John- 
ston V.  Northern  Lumber  Co.,  42  Wash.  230, 
84  Pac.  627.  We  think,  however,  that  these 
cases  can  t>e  readily  distinguished  from  the 
one  before  us.  In  those  cases,  not  only  was 
there  a  bona  flde  effort  to  comply  with  the 
factory  act  but  the  injuries  occurred  in  a 
manner  not  reasonably  to  be  anticipated. 
We  think  that  so  far  as  the  dangers  of  the 
rollers  are  concerned  this  Injury  occurred 
in  just  such  a  manner  as  would  be  expected. 
Their  danger  consisted  of  the  possibility  of 
a  person  being  caught  between  them.  Suit- 
able guards  would  have  prevented  a  person 
coming  in  contact  with  them,  except  in  a  de- 
liberate attempt  to  do  so. 

The  judgment  is  affirmed. 

RUDKIN,  C.  J.,  and  FULLERTON,  GOSE; 
and  MOUNT,  JJ.,  concur. 
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JAMES  BLACK  MASONRY  &  CONTRACT- 
ING CO.  V.  NATIONAL  SURETY  CO. 
(Supreme  Court  of  Washington.    Jan.  4,  1911.) 

1.  Pbikcipai,  and  Surety  (5  lit*)  — Com- 
pensated SuBETY — Release — Prejudice. 

A  compensated  surety  will  not  be  r/isased 
from  his  obligation,  unless  he  has  been  in  fact 
prejudiced  by  a  breach  of  the  contract,  so  sub- 
stantial as  to  work  a  pecuniary  disadvantage 
to  him,  or  a  deprivation  of  some  protection  or 
privilege  reserved  in  the  bond. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Dec  Dig.  |  117.  •] 

2.  Pbincipal  and  Stjrett  (J  117*)— BtJiLDi 
iNO  Contract  —  DiscHABGB  of  Subbty  — 
Payment  to  Contractor. 

A  subcontract  for  the  construction  of  the 
stonework  of  a  building  at  a  price  of  $16,500 
provided  for  payment  of  85  per  cent  of  the 
amount  of  work  finished  on  the  first  day  of 
each  month,  and  on  final  completion  of  the 
work,  the  remainder  of  the  contract  price.  The 
subcontractor  was  delayed  by  the  acts  of  the 
contractor,  whereupon  the  contractor  advanced 
S3,500  to  the  subcontractor  before  any  work 
had  been  done,  and  paid  $6,632.46  before  any 
material  was  delivered  on  the  ground  and  $9,- 
571.19  before  any  payment  was  due.  Held,  that 
such  payments  constituted  such  a  departure 
from  the  contract  as  to  release  the  surety  on 
the  subcontractor's  bond. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  19  283-285;  Dec.  Dig.  | 
117.»I 

Dunbar  and  Crow,  JJ.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Wilson  R.  Gay,  Judge. 

Action  by  James  Black  Masonry  &  Con- 
tracting Company  against  the  National  Sure- 
ty Company.  Judgment  (or  plaintiff,  and  de- 
fendant appeals.  Reversed,  with  instruc- 
tions. 

Roberts,  Battle,  Hnlbert  &  Tennant,  (or 
appellant    Arthur  E.  Griffin,  for  respondent 

CHADWICK,  J.  Respondent  took  a  con- 
tract for  the  erection  of  the  Leary  building 
in  the  city  of  Seattle.  He  let  a  subcontract 
to  the  Ellis  Granite  Company,  to  cut  and 
place  all  the  stone  in  the  first  two  stories  o( 
the  building.  It  was  agreed  that  the  entire 
work  should  l>e  finished  within  125  days 
from  the  date  o(  the  contract,  which  was 
December  12,  1908.  The  work  was  delayed, 
through  no  fault  of  the  Ellis  Company,  for 
about  60  days,  but  was  finally  finished  with- 
out any  changes  or  alterations  material  to 
this  inquiry.  The  contract  price  was  $16,500, 
to  be  paid  as  follows:  "On  the  Ist  day  o( 
each  month  the  contractor  shall  render  to 
the  general  contractor  an  Itemized  statement 
of  the  work  placed  in  the  building  during  the 
preceding  month,  which  statement  shall  be 
verified  by  tlie  architects,  and  upon  the  cer- 
tificate of  the  architects  there  shall  imme- 
diately be  paid  to  the  contractor  by  the  gen- 
eral contractor,  eighty-five  (85)  per  cent,  of 
the  amount  of  work  finished.  On  the  final 
completion  of  the  work  and  the  acceptance 
thereof  by  the  architects,  as  evidenced  by 


their  certificate,  the  remainder  of  the  con- 
tract price,  together  with  the  percentage  re- 
tained shall  be  Immediately  payable."  The 
contract  provided  that  "the  contractor  shall 
furnish  a  bond  in  the  amount  of  $5,000  for 
the  proper  performance  of  the  terms  of  this 
agreement"  Appellant  furnished  this  bond, 
which  by  its  terms  provided  that  the  con- 
tract should  be  a  part  of  its  contract  of  in- 
demnity. The  bond  contained  the  usual  pro- 
visions with  reference  to  notice  to  the  sure- 
ty of  any  material  alterations  or  changes 
in  the  contract  On  February  3,  1909,  the 
Ellis  Company  gave  notice  tliat  it  was  ready 
to  begin  the  work  of  instalilng  the  stone,  but 
owing  to  some  delay  on  tlie  part  of  the  gen- 
eral contractors,  it  was  not  permitted  to  l)e- 
gin  the  work  of  placing  the  stone  at  the 
time  provided  in  the  contract  This  delay 
continued  for  60  days.  The  Ellis  Company, 
having  no  other  immediate  source  of  income, 
was  unable  to  meet  its  pay  rolls,  and  accord- 
ingly called  upon  respondent  to  make  some 
advances.  Respondent,  in  conjunction  with 
and  by  the  direction  of  the  Leary  Company, 
and  having  satisfied  Itself  that  a  considera- 
ble quantity  of  tlie  stone,  about  $7,000  worth, 
had  been  cut  and  was  In  the  yards  of  the 
Ellis  Company,  ready  for  delivery,  did  make 
the  following  advances:  February  11,  1909, 
$500;  February  17,  1909,  $2,000;  March  6, 
1909,  $1,000.  It  being  apparent  to  respond- 
ent and  the  Leary  Company  that  additional 
advances  would  have  to  be  made,  their  re- 
spective superintendents  went  to  the  local 
agent  of  the  appellant,  and  asked  him  to  ap- 
prove in  writing  of  the  payments  already 
made  and  give  his  indorsement  to  the  pay- 
ment of  such  additional  sums  as  were  neces- 
sary to  meet  the  expense  account  of  the  El- 
lis Company.  This  request  was  referred  by 
the  agent  of  appellant  to  its  attorneys,  and 
on  the  next  day  respondent  and  the  Leary 
Company  were  informed  that  appellant  con- 
ceived the  contract  to  have  been  broken,  and 
that  it  was  no  longer  liable  on  its  bond,  and 
accordingly  refused  to  approve  the  payments 
that  had'  been  made  or  to  give  its  Indorser 
meat  to  the  additional  payments  required^ 
On  March  26th,  respondent  notified  the  Ellis 
Company  to  forthwith  proceed  with  the  erec- 
tion, of  the  granite  for  the  Leary  building, 
"under  and  pursuant  to  your  contract  dated 
December  12,  1908,"  and  on  March  30,  1909^ 
respondent  notified  the  appellant  that  the 
Ellis  Company  bad  "defaulted  in  the  per- 
formance of  its  contract  and  has  refused  to 
proceed  -therewith,  and  further  that  the 
wages  of  the  employes  of  said  company  for 
the  week  ending  March  20,  1909,  were  due 
and  had  not  been  paid,  and  no  work  has 
been  done  under  said  contract  since  that 
date."  This  notice  was  of  date  May  25th, 
and  repudiated  by  appellant,  on  the  theory 
that,  by  the  advancements  referred  to  and 
other  advancements  made  thereafter,  it  was 
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no  longer  liable,  and  refused  to  recognize  any 
further  liability  on  the  bond.  The  court 
found  that,  when  the  Ellis  Company  made 
default  in  payment  of  its  workmen  and  fail- 
ed to  proceed  with  the  work  of  installing  the 
stone  in  the  building,  it  was  impossible  for 
the  respondent  to  procure  the  stone  else- 
where, without  great  delay  which  would 
hare  been  disastrous  to  respondent  and  sul)- 
Jected  it  to  great  loss.  At  or  about  March 
26th  and  prior  to  the  notice  given  by  the 
respondent  to  the  appellant  that  the  Ellis 
Company  had  abandoned  its  contract,  its 
president  and  secretary  went  to  respondent 
and  to  the  Leary  Company  and  told  them, 
that  the  Ellis  Company  would  not  be  able 
to  carry  out  its  contract,  that  it  was  with- 
out funds,  and  that  the  party  who  had  been 
financing  it  had  refused  to  make  any  further 
advances,  and  thereupon  offered  to  respond- 
ent and  to  the  Leary  Company  the  material 
in  its  yards,  and  the  use  of  Its  yards  and 
appliances,  in  the  event  that  they  desired  to 
perform  the  work  upon  their  own  account. 
Whereupon  the  Ellis  Company  discharged 
its  bookkeeper,  took  out  its  telephone,  and 
from  that  time  on  did  nothing  In  the  way 
of  performance  of  its  contract  The  Leary 
Company  and  respondent  put  their  own  man 
in  charge  of  the  yard  as  timekeeper  and 
bookkeeper,  and  employed  the  president  of 
the  Ellis  Company  as  superintendent  at  a 
salary  of  $50  a  week,  and  at  each  week  end 
the  Leary  Company  drew  a  check  to  cover 
the  pay  rolls  and  necessary  expenses.  This 
check  was  drawn  in  favor  of  Mr.  Sayre,  the 
superintendent,  and  by  him  converted  into 
cash,  which  was  paid  over  to  the  laborers. 
It  does  not  appear  in  evidence  that  anything 
was  paid  by  the  Leary  Company  or  the  re- 
spondent over  and  above  the  actual  cost  of 
labor  and  material,  unless  It  be  some  charges 
for  the  timekeeper,  telephone,  and  other 
items  which  might  be  deducted  without  af- 
fecting the  real  question  before  us. 

The  trial  court  found:  "That  the  defend- 
ant National  Surety  Company  was  not  prej- 
udiced, injured,  or  damaged  in  any  way  or  to 
any  extent  whatsoever  either  by  the  first 
three  payments  made  February  11, 1909,  Feb- 
ruary 17,  1909,  or  March  6,  1909,  aggregating 
13,500,  and  that  said  defendant  was  not  -prej- 
udiced. Injured,  or  damaged  in  any  way  what- 
soever by  the  subsequent  payments  made  by 
the  plaintiff  to  the  defendant  Ellis  Granite 
Company  to  secure  the  completion  of  the 
contract  of  said  Ellis  Granite  Company." 
The  court  concluded:  "That  the  plaintiff  is 
entitled  to  a  Judgment  against  the  defendant 
National  Surety  Company  for  the  full  sum 
of  |5,000,  together  with  interest  thereon  at 
the  rate  of  6  per  cent,  per  annimi  from  the 
24th  day  of  November,  1909." 

Appellant  relies  upon  five  propositions  to 
sustain  its  appeal:  "First,  the  advancement 
of  $3,500  before  any  work  whatever  was 
done;  second,  payment  of  $6,632.46  before 
any  material  was  delivered  upon  the  grounds ; 


third,  payment  of  $9,571.19  before  any  pay- 
ment was  due;  fourth,  advancements  and 
payments  at  all  times  over  and  beyond  the 
85  per  cent;  fifth,  making  final  payment 
without  notice  and  without  holding  back  re- 
serve fund  as  stipulated."  The  contentions 
of  respondent  are  sufficiently  Indicated  by 
the  statement  of  the  facts  and  the  findings 
which  we  have  quoted  or  summarized. 

This  court  has  held,  and  it  Is  a  doctrine 
from  which  we  are  not  inclined  to  depart 
that  a  compensated  surety  will  not  be  re- 
lieved of  his  obligation,  unless  it  be  shown 
that  be  has  been  in  fact  prejudiced  by  a 
breach  of  the  contract;  that  is  to  say,  the 
breach  must  not  have  been  technical  but 
substantial,  working  a  pecuniary  disadvan- 
tage to  the  surety,  or  depriving  him  of  some 
protection  or  privilege  reserved  in  the  bond. 
Beebe  v.  Redward,  35  Wash.  622,  77  Pac. 
1052;  Cowles  v.  U.  S.  Fidelity  &  Guaranty 
Co.,  32  Wash.  121,  72  Pac.  1032,  98  Am.  St 
Rep.  838 ;  Title  Guaranty  &  Trust  Co.  v.  Mur- 
phy, 52  Wash.  194,  100  Paa  315;  Denny  v. 
Spurr,  38  Wash.  352,  80  Pac.  541 ;  Heffernan 
V.  United  States  Fidelity  &  Casualty  Co.,  37 
Wash.  477,  79  Pac.  1095;  Monro  v.  National 
Surety  Co.,  47  Wash.  488,  92  Pac.  280;  Leg- 
horn V.  Nydell,  39  Wash.  17,  80  Pac.  833. 

Respondent  relies  principally  upon  Leg- 
horn V.  Nydell,  supra,  and  Monro  v.  Nation- 
al Surety  Co.,  supra.  These  were  cases  hold- 
ing that  payments  advanced  to  a  contractor 
before  the  time  stipulated  lu  the  contract 
would  not  exonerate  the  bond.  In  the  absence 
of  a  positive  showing  of  prejudice.  In  each 
of  these  cases,  as  in  others  of  a  like  nature, 
there  was  a  substantial  compliance  with  the 
terms  of  the  contract  by  the  contractor. 
The  payment  was  made  In  accordance  with 
the  terms  of  the  bond,  and  having  thereafter 
become  due  by  reason  of  a  performance  of 
tUe  contract,  it  was  held  that  the  objection 
was  technical,  and  the  surety  was  held  to 
its  obligation.  As  was  said  in  Cowles  v. 
United  States  Fidelity  &  Guaranty  Co.,  su- 
pra, the  bond  is  subject  to  the  contract,  and 
was  made  after  the  contract  It  is  the  con* 
tract  instead  of  the  bond  which  is  primarily 
to  be  construed.  And,  as  there  suggested, 
the  inquiry  should  be,  whether  another  or  a 
new  contract  has  been  substituted  for  the 
old  one.  We  think  that  in  this  case  there 
was  not  only  a  substantial  departure,  but 
a  clear  abandonment  of  the  original  con- 
tract, and  a  new  contract  whereby  respond- 
ent and  the  Leary  Company  undertook  to 
do  the  work  upon  their  own  account  and  for 
their  own  benefit  The  contract  provided 
that  payment  should  only  be  made  when  the 
stone  had  been  placed  in  the  building,  and 
then  upon  the  certificate  of  the  architect; 
but  without  notice  to  the  surety,  payments 
aggregating  $3,500  were  made  upon  a  $16,- 
500  contract,  before  they  became  due  and 
without  any  certification  on  the  part  of  the 
architect 

There  Is  evidence  to  the  effect  that,  but 
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for  the  delay  occasioned  by  the  Leary  Con- 
Btniction  Company,  ajoiountlng  to  nearly  60 
days,  the  Ellis  Company  could  have  perform- 
ed Its  contract.  .It  was  because  of  the  act 
of  the  Leary  Company  then,  rather  than 
because  of  the  fanlt  of  the  Bills  Company, 
that  it  was  put  In  default  and  compelled  to 
abandon  Its  work.  The  work  being  taken 
over  by  respondent  and  the  Leary  Company, 
the  situation  made  by  them  cannot  be  evaded 
by  showing  that  accounts  were  kept  with 
the  Ellis  Granite  Company;  that  Sayre  had 
been  and  was  In  name  still  its  president,  and 
like  circumstances.  Facts  and  legal  conclu- 
sions cannot  be  overcome  by  mere  bookkeep- 
ing. The  whole  record  shows  that  the  Ellis 
Conqtany  never  performed,  nor  attempted  to 
perform,  any  part  of  Its  contract,  and  that 
the  $3,500  or  any  part  thereof  never  became 
due  It,  as  was  so  In  the  cases  relied  npon  by 
respondent  No  obligee  should  assume  to  pay 
a  substantial  part  of  the  contract  price — as 
counsel  for  respondent  contend,  and  as  It 
seems  probable,  a  sum  equal  to  or  greater 
than  the  profit  on  the  Job— without  notice 
to  the  surety.  Advances  or  overpayments 
are  allowed  and  held  to  be  without  prejudice 
where,  under  the  facts  of  the  particular 
case,  they  afterwards  become  due  to  the  par- 
ty to  whom  they  have  been  paid.  But  here, 
not  only  were  the  time  and  manner  of  the 
payment  changed,  but  more  than  one-half 
of  the  contract  price  was  paid  before  It  was 
due  under  the  contract.  It  was  never  paid 
under  the  contract  or  to  the  contracting  par- 
ty. It  was  paid  for  the  actual  cost  of  ma- 
terial and  labor,  to  those  who  had  furnished 
these  items  for  the  benefit  of  the  respondent. 
The  general  rule  is,  if  the  building  owner 
advances  to  the  buUder  more  than  be  Is  en- 
titled to  under  the  contract,  the  surety  will 
be  released.  The  rule  rests  upon  two  rea- 
sons. The  one  Is  that  such  advance  deprives 
the  surety  of  the  security  which  the  owner 
or  principal  contractor  has  agreed  to  hold 
for  his  benefit,  and  the  loss  of  the  Induce- 
ment which  otherwise  would  have  operated 
on  the  contractor's  mind  to  Induce  him  to 
finish  the  work  In  accordance  with  the  terms 
of  his  obligation.  Hudson,  Building  &  En- 
gineering Contracts,  694;  Pingrey,  Surety- 
ship &  Guaranty,  §S  103,  138;  27  Am.  & 
Eng.  Enc.  Law,  p.  496;  Peters  v.  Mackay, 
20. Wash.  172,  54  Pac.  1122;  Calvert  v.  Lon- 
don Dock  Co.,  2  Keen,  638;  Wehrung  v. 
Denbam,  42  Or.  386,  71  Pac.  133;  Glenn 
County  V.  Jones,  146  Cal.  518,  80  Pac.  695; 
Lelendecker  v.  i^tna  Indemnity  Co^  52  Wash. 
609,  101  Pac.  219. 

The  case  of  County  of  Glenn  v.  Jones, 
snpra.  Is  directly  In  point  Upon  a  $5,580 
contract  $1,860  was  paid  prematurely,  with- 
out the  consent  of  the  sureties,  although  $1,- 
900  worth  of  the  material  had  been  put  on 
the  ground.  The  motive  was,  as  In  this  case 
to  help  the  contractor  along  with  his  work 
and,  as  here,  the  board  satisfied  itself  that 
enough  material  was  on  the  ground  to  cover 


the  payment  The  court  said:  "In  our  opin- 
ion, the  obligation  of  the  principal  was  alter- 
ed in  a  material  respect  without  the  con- 
sent of  the  sureties.  The  contractor  was  un- 
der the  obligation  of  placing  all  the  mate- 
rials on  the  building  site  before  he  was  en- 
titled to  any  money  under  the  terms  of  his 
contract  By  the  payment  to  him  before  he 
had  done  so,  he  secured  the  money  before 
performing  his  obligation.  The  pressure 
which  would  have  been  exerted  upon  hlin  to 
continue  In  the  performance  of  his  contract, 
and  place  all  the  materials  on  the  site,  was 
removed  when  he  received  the  money.  He 
received  it  before  he  was  entitled  to  it,  with- 
out the  c(msent  of  the  sureties.  The  sureties 
had  bound  themselves  upon  the  assumption 
that  the  plaintiff  would  keep  its  contract  In 
good  faith.  We  can  see  no  difference  in 
principle,  If  the  whole  of  the  contract  price 
bad  been  paid  before  any  of  the  materials 
were  placed  on  the  ground.  In  such  case^ 
could  any  one  doubt  that  the  sureties  would 
have  been  exonerated?  The  risk  of  guar- 
anteeing the  construction  of  a  building  to  be 
paid  for  when  completed  and  accepted,  la 
quite  different  from  the  risk  of  guaranteeing 
its  construction.  If  the  whole  contract  price 
should  be  paid  In  advance.  In  the  one  case, 
the  contractor  can  only  get  the  money  by 
performing  his  contract  while  In  the  other 
he  would  only  pay  out  the  money  already  re- 
ceived. In  performing  it  In  this  case  the 
sureties  agreed  and  guaranteed  that  Jones 
would  place  all  the  materials  on  the  build- 
ing site,  on  condition  that  he  was  to  receive 
no  money  until  he  had  done  so;  they  did 
not  agree  that  if  paid  In  advance,  he  would 
place  such  materials  on  the  site.  By  tb« 
payment,  the  hope  of  reward  for  further 
performance  was  lost ;  the  temptation  to  act 
dishonestly  was  increased." 

Counsel  for  respondent  seeks  to  distin- 
guish this  case,  because  the  contractor  pock- 
eted the  money  and  then  abandoned  the  con- 
tract. But  the  legal  principle  Involved  rests, 
not  upon  the  fact  that  the  contractor  took 
the  money  and  appropriated  it  to  his  own 
use,  but  upon  a  breach  of  the  contract  by 
the  obligee.  Where  the  money  went  Is  Im- 
material to  the  surety.  If  the  owner  could 
pay  a  part  when  nothing  was  due,  and  re- 
cover when  nothing  ever  became  due  under 
the  contract  to  the  principal  of  the  bond,  be 
could  then  pay  all,  and  upon  abandonment 
hold  the  surety  upon  the  plea  of  good  mo- 
tive, and  that  the  payment  was  made  for 
the  benefit  of  the  obligor.  In  all  the  cases 
decided  by  this  court,  and  by  all  other  courts 
holding  that  payment  by  the  owner  would 
not  discharge  the  principal,  the  facts  have 
been  such  that  no  prejudice  resulted  by  rea- 
son of  such  payments  to  the  surety.  But 
In  this  case  the  surety  was  prejudiced  In  the 
two  essentials  noticed  and  Indorsed  as  suffi- 
cient by  all  the  books;  that  Is,  that  they 
were  deprived  of  that  security  which  their 
contract  gave  them ;    and,  furthermore,  the 
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contractor  was  relieved  of  the  indncement  to 
perforin  the  labor  and  furnish  the  material 
stipulated  In  his  contract 

The  case  most  relied  upon  by  respondent  Is 
Smith  T.  Molleson,  148  N.  T.  241,  42  N.  E. 
669.  There  the  contract  was  "to  furnish,  cut, 
set  and  clean,"  all  the  granite  work  for  a 
building,  and  provided  for  payments  in  In- 
stallments not  to  exceed  a  certain  per  cent 
"of  the  estimated  valne  of  the  work  perform- 
ed on  the  building."  It  was  properly  decid- 
ed that  the  contract  should  not  turn  on  the 
words  "on  the  building,"  so  as  to  render  pay- 
ments made  on  the  estimates  of  the  work 
done  elsewhere  a  departure  available  as  a 
defense  to  the  surety ;  it  being  evident  from 
the  situation  of  the  parties,  the  nature  of 
the  work,  and  other  provisions  of  the  con- 
tract, that  the  intention  was  to  make  the 
payments  as  the  work  progressed.  In  so 
holding,  however,  the  court  expressly  affirm- 
ed the  role  as  we  have  announced  it,  and  as 
that  court  had  previously  declared  It  to  be. 
The  object  of  the  courts  should  be  to  ascer- 
tain and  enforce  the  contract  as  made,  and 
not  to  hold  the  surety  to  a  condition  not 
within  the  fair  contemplation  of  the  par- 
ties. Here  the  contract  was  to  pay  for  the 
worlt  placed  "in  the  building"  during  the 
preceding  month.  We  have  held  that  com- 
pensated sureties  would  not  be  heard  to  in- 
voke the  rule  of  strictisslml  Juris,  but  our 
holdings  have  gone  no  further  than  to  hold 
that  such  sureties  could  not  claim  the  same 
rule  of  strict  construction  available  to  non- 
compensated or  voluntary  sureties  or  guar- 
antors. When  the  contract  is  plain  and  un- 
ambiguous, or  when  its  doubtful  terms  have 
been  reconciled,  whether  by  the  one  rule  or 
the  other,  this  court  has,  like  all  others, 
held  the  parties  to  their,  contract;  for,  as  Is 
said  in  the  books,  "a  surety  is  bound  by  the 
contract  he  made,  and  not  by  some  contract 
which  he  did  not  make,  even  though  the  lat- 
ter may  be  more  favorable  to  him  tbai<  the 
former."  Sureties  and  guarantors  are  not 
to  be  made  liable  beyond  the  express  terms 
of  their  contract  The  only  question  open  in 
such  cases  Js  to  determine  what  the  contract 
-  is  and  enforce  it  "It  is  unquestionably  the 
well-settled  rule  of  law  that  a  surety  is  en- 
titled to  a  somewhat  rigid  construction  of 
his  contract;  but  before  this  rule  is  applied, 
his  contract  Is  subject  to  the  same  construc- 
tion as  any  otber  contract,  In  order  to  ascer- 
tain and  give  effect  to  the  Intent  of  the  par- 
ties, and  it  is  not  until  this  is  ascertained 
that  its  language  is  to  be  regarded  as  strict- 
isslml Juris."  Pingrey,  Suretyship  ft  Guar- 
anty, §  67,  citing  Bellonl  v.  Freeborn,  63  N. 
T.  883;  People  v.  Backus,  117  N.  Y.  196,  22 
N.  E.  759;  Locke  v.  McVean,  33  Mich.  473; 
Shreffler  v.  KladelhofTer,  133  111.  536,  25  N. 
E.  630,  23  Am.  St  Bep.  626.  The  rule  is 
stated  in  the  last  case  as  follows:  "The  rule 
of  strict  construction,  as  applied  to  the  con- 
tracts of  sureties  and  guarantors,  in  no  way 


interferes  with  the  use  of  the  ordinary  testa 
by  which  the  actual  meaning  and  intention 
ot  contracting  parties  are  ordinarily  deter- 
mined, but  merely  limits  their  liability  strict- 
ly to  the  terms  of  their  contract  when  those 
terms  are  ascertained,  and  forbids  any  exten- 
sion of  such  liability  by  implication  beyond 
the  strict  letter  of  those  terms." 

Here  the  contract  is  plain.  It  was  agreed 
that  no  payment  should  be  made  until  the 
first  day  of  the  month  following  the  installa- 
tion of  the  stone.  The  conduct  of  respond-' 
ent  and  the  Leary  Company  shows  that  they 
so  understood  it  The  payment  of  $3,500  was 
made  in  defiance  of  the  terms  of  the  contract 
and,  under  the  authorities  dted,  operates  to 
the  legal  prejudice  of  appellant  That  this 
court  has  never  held  that  the  obligee  of  a 
bond  was  not  boimd  to  observe  the  terms  of 
his  contract,  or  that  the  surety  was  bound 
in  any  event,  it  is  only  necessary  to  refer  to 
the  case  of  Lelendecker  v.  ^tna  Indemnity 
Co.,  supra,  which  is  in  line  with  an  unbro- 
ken current  of  authority  flowing  from  the 
leading  case  of  Calvert  v.  London  Dock  Co., 
supra,  and  all  holding  that  when  ascertained 
the  stipulations  of  the  contract  were  binding 
on  both  parties.  In  the  Lelendecker  Case, 
after  setting  out  the  specification  that  the 
last  payment  should  be  reserved  for  the  pro- 
tection of  the  suriety.  Judge  Dunbar  said: 
"There  was  a  contractual  relation  existing 
by  reason  of  this  bond  between  the  indemni- 
ty company  and  the  appellant  This  provi- 
sion was  accepted  by  the  appellant  when  he 
accepted  the  bond  as  a  specification  of  his 
duties  in  the  premises;  and  it  seems  to  ns 
that  it  was  a  fraud  upon  the  Indemnity  com- 
pany to  neglect  to  notify  it  that  a  payment 
had  been  made,  which  was  not  disclosed  in 
the  contract  upon  which  the  bond  was  giv- 
en, and  the  making  of  which  rendered  nn- 
avniling  the  provision  in  the  bond  Just  quot- 
ed. Having  accepted  the  bond  with  a  provi- 
sion of  this  kind,  we  think  the  appellant  is 
bound  by  such  provision." 

Judgment  reversed,  with  instructlous  to 
the  lower  court  to  enter  a  decree  in  favor 
of  appellant 

BDDKIN,  C.  J.,  and  MOBBIS,  J.,  concur. 

DUNBAB,  J.  I  dissent  The  whole  record 
convinces  me  that  the  court  was  Justified  in 
finding  that  the  surety  company  was  not 
prejudiced  to  any  extent  or  In  any  way,  by 
the  payments  made,  and  this  under  our  uni- 
form holdings  Is  the  test  of  whether  the  de- 
viation Is  material.  In  the  Lelendecker  Case, 
cited  above,  It  was  apparent  that  the  pay- 
ments out  of  order  were  made  to  the  detri- 
ment of  the  surety  company.  So  that  the 
case  is  In  no  wise  In  point 

CBOW,  J.,  concurs  in  the  dissent  of  DUN- 
BAB, J. 
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STATE  T.  McD0WB3LU 
(Snpieme  Coart  of  Washington.    Jan.  S,  1911.) 

1.  JuBT  (J  11*)— HiGHT  TO  Trial  bt  Jubt— 
CoNSTmmoNAi,    Provisions— Applioatiok 

or  FBDBBAL  CONSTITDTION. 

Const.  U.  S.  Amend,  art.  6,  guaranteeing 
the  right  of  accused  to  a  speedy  and  public  trial 
by  an  impartial  jury,  does  not  apply  to  prose- 
cutions in  state  courts  for  violations  of  state 
law. 

[Ed.  Note.— For  other  cases,  see  Jnfy,  Cent. 
Dig.  J  23;   Dec  Dig.  {  11.  •] 

2.  J0BT  (I  33»)— Right  to  Tbiai.  bt  Jobt— 
Dkpbivatioh   o»    Right  — Qdalifioationb 

OF   JiTBORS. 

Laws  1909,  c.  73,  requiring  jurors  to  be 
taxpay[ers,  does  not  violate  Const  art.  1,  f  21, 
providing  that  the  right  of  trial  by  jury  shall 
remain  inviolate. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §f  226-232 ;   Dec.  Dig.  f  33.») 

8.  Cbdiinal  Law   (|  365*)— Evidbncb— Sm- 

ILAB  Acts- Rbs  Gesta. 

In  a  prosecution  for  assault  with  intent  to 
commit  sodomy,  testimony  that  immediately 
after  the  act  charged  accused  attempted  to  com- 
mit the  same  act  upon  a  boy  who  was  present 
was  admissible  as  part  of  the  res  gestte. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  {  807 ;   Dec.  Dig.  {  303.*] 

4.  Obikinai.  Law  ({  656*)— Tbiai^-Pbovinck 

or  COUBT  AND  JCBT. 

In  a  criminal  prosecution,  remarks  of  the 
judge,  in  ruling  on  objections  to  leading  ques- 
tions, that  the  witness  was  only  13  years  old, 
and  that  he  was  a  very  young  witness,  are  not 
comments  on  the  facts  prohibited  by  Const 
art.  4,  i  19. 

[Ed.    Note.— For   other   cases,   see    Criminal 
Law,  Cent   Dig.   ft   1524-1533;    Dec  Dig.  | 


6.  Cbiminai,   Law    (|    1136*)— Appbai^Pab- 
TIE8  Entitled  to  Allege  Ebbor. 

On  defendant's  appeal,  the  state's  conten- 
tion that  defendant  was  sentenced  nnder  the 
wrong  statute,  and  that  he  should  have  received 
a  heavier  sentence,  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Dec  Dig.  {  1136.*] 

Department  1.  Appeal  from  Superior  Court, 
Kittitas  County ;  Ralph  Kauffman,  Judge. 

Alex  McDowell  was  convicted  of  assault 
with  intent  to  commit  sodomy,  and  appeals. 
Affirmed. 

Wniiam  M.  Thompson,  for  appellant  HI 
K.  Brown  and  Austin  Mtres.  for  the  State. 

GOSE<,  J.  The  defendant  was  convicted  of 
the  crime  of  assault  with  intent  to  commit 
sodomy,  and  has  appealed  from  the  judg- 
ment entered  upon  the  verdict 

The  first  question  raised  is  that  the  re- 
qulrpment  that  a  Juror  shall  be  a  taxpayer 
(Laws  1909,  p.  131)  conflicts  with  the  sixth 
artide  of  amendment  to  the  federal  Consti- 
tution, which  guarantees  that  in  all  criminal 
prosecntlons  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  Impartial 
Jury.  This  amendment  has  no  reference  to 
prosecutions  in  state  courts  for  the  violation 
of  a  state  law.  8  Cyc.  1091 ;  Oooley,  Const 
Llm.  p.  46 ;    Twltchell  v.  Commonwealth,   7 


Wall.  321,  19  L.  Ed.  223;  Edwards  t.  Elliott, 
21  Wall.  532,  22  L.  Ed.  487;  Pearson  r.  Yew- 
dall,  95  n.  S.  294,  24  L.  Ed.  486;  Maxwell  v. 
Dow,  176  U.  S.  581,  20  Sup.  Ot  448,  494,  44 
L.  Eid.  597.  In  the  Maxwell  Case  the  accus- 
ed was  tried  for  a  felony  In  the  state  of 
Utah,  in  the  state  court  before  a  jury  com- 
posed of  eight  jurors,  and  convicted  and  sen- 
tenced to  Imprisonment  The  Constitution  of 
Utah  provides  "that  In  courts  of  general  Juris- 
diction, except  In  capital  cases,  a  jury  shall 
consist  of  eight  persons."  Article  1,  i  10. 
It  was  contended,  among  other  things,  that 
the  clause  quoted  violated  the  sixth  amend- 
ment of  the  federal  Constitution.  The  court 
said  that  the  contention  had  merit  If  the 
amendment  was  applicable  to  criminal  prose- 
cutions of  citizens  of  the  United  States  in 
state  courts,  that  the  amendment  was  not 
applicable,  and  that  "the  states  so  far  as  the 
amendment  is  concerned  are  left  to  regulate 
trials  in  their  own  courts  In  their  ovni  way." 
Thompson  v.  Utah,  170  U.  S.  343,  18  Sup.  Ct 
620,  42  L.  Ed.  1061,  and  Rassmussen  t. 
United  States,  197  U.  S.  516,  25  Sup.  Ct 
514,  49  L.  Eld.  862,  cited  by  the  appellant, 
hold  that  the  amendment  la  operative  in 
criminal  prosecutions  In  the  territories,  and 
that  the  term  "Jury"  means  a  jury  of  twelve 
persons. 

It  Is  also  contended  that  the  requirement 
that  a  Jiiror  shall  be  a  taxpayer  Is  violative 
of  section  21  of  article  1  of  the  state  Consti- 
tution, which  provides  that  "the  right  of 
trial  by  Jury  shall  remain  Inviolate."  A 
Juror  was  not  required  to  be  a  taxpayer 
under  the  laws  of  the  territory  when  the 
Constitution  was  adopted.  The  precise  point 
raised  Is  that  the  Legislature  Is  powerless 
to  prescribe  any  qualification  for  Jury  serv- 
ice in  addition  to  that  required  at  the  time 
of  the  adoption  of  the  Constitution.  This 
contention,  we  think,  is  without  merit  While 
we  think  the  point  was  ruled  adversely  to 
appellant's  contention  In  State  v.  Newcomb, 
109  Pac.  35S,  we  will  proceed  to  a  considera- 
tion of  the  question  as  If  it  were  not  con- 
trolled by  that  case.  In  Redford  v.  Spokane 
Street  Ry.  Oo.,  15  Wash.  419,  46  Pac.  650,  In 
considering  another  statute  fixing  the  qualifi- 
cations for  Jury  service,  this  court  said: 
"That  the  act  requires  that  Jurors  shall  be 
householders — a  qualification  not  required  by 
the  old  law — furnishes  no  sufficient  reason 
in  our  judgment  for  holding  that  it  Is  un- 
constitutional." The  guaranty,  says  John- 
stone, C.  J.,  in  Wheeler  v.  Caldwell,  68  Kan. 
776,  75  Pac.  1031,  means  "that  the  right  of 
trial  by  jury  shall  be  and  remain  as  ample 
and  complete  as  it  was  at  the  time  when 
the  Constitution  was  adopted."  In  Vaughn 
V.  Scade,  80  Mo.  600,  it  was  held  that  the 
guaranty  means  a  Jury  of  12  men,  but  that 
"the  nonessentials  of  that  institution  such  as 
concern  the  quallcatlons  of  Jurors,  the 'mode 
<!t  summoning  them,   and  many  other  such 


•For  other  easss  see  tame  topic  and  taction  NCMBBB  In  Dm.  Dig.  *  Am.  Dig.  Kay  No.  Gariea  *  Rep'r  Indtxat 
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matters,"  are  left  to  the  wisdom  of  the  law- 
making body,  and  that  the  guaranty  to  pre- 
served "in  retaining  the  substance  of  ti>at 
form  of  trial  as  It  was  known  and  practiced 
among  those  from  whom  we  derived  It"  In 
State  V.  Strasburg,  110  Pae.  1020,  we  said 
that  the  guaranty  means  something  more 
than  the  "preservation  of  the  mere  forms  of 
trial  by  Jury."  In  State  v.  McClear,  11  Nev. 
39,  it  was  said:  "We  think  that  the  term 
'Jury,'  as  it  is  used  in  the  Constitution,  means 
12  competent  men  who  are  free  from  all  the 
ties  of  consanguinity  and  all  other  relations 
that  would  tend  to  make  them  dependent  on 
either  party.  It  means  12  men  who  are  not 
Interested  in  the  event  of  the  salt,  and  who 
have  no  such  bias  or  prejudice  In  favor  of, 
or  against,  either  party  as  would  render 
them  partial  toward  either  party."  And  that 
the  statute  which  took  away  the  right  of  the 
state  and  the  accused  to  challenge  a  Juror 
for  actual  bias  contravened  the  constitution- 
al guaranty,  in  that  the  right  of  the  parties 
to  have  the  case  tried  by  an  impartial  Jury 
was  of  the  essence  and  substance  of  the  guar- 
anty. We  fully  acquiesce  in  this  view.  In 
Work  V.  State,  2  Ohio  St  296,  59  Am.  Dec. 
671,  it  to  said  that  the  term  "Jury"  has  been 
variously  defined  as  "twelve  good  men  and 
true,"  "neighbors  and  equals,"  "peers"  of  the 
parties  to  the  litigation.  In  Stokes  v.  Peo- 
ple, etc..  53  N.  T.  164,  13  Am.  Bep.  492,  It 
was  held  that  "the  mode  of  procuring  and 
Impaneling"  the  Jury  may  be  regulated  by 
statute,  but  that  the  right  of  trial  by  an  im- 
partial Jury  must  be  preserved.  In  People 
V.  Harding,  53  Mich.  48,  18  N.  W.  355,  51 
Am.  Rep.  95,  the  court  said  that  all  the  es- 
sential incidents  of  trial  by  Jury  as  it  existed 
at  the  time  of  the  adoption  of  the  Constitu- 
tion are  protected  by  the  guaranty.  In 
Lommen  v.  Minneapolis,  etc.,  Co.,  65  Minn. 
196,  68  N.  W.  53,  33  L.  R.  A.  437,  60  Am. 
St.  Rep.  450,  it  was  said  tliat  the  three  es- 
sential attributes  of  a  Jury  trial  are  num- 
bers, impartiality,  and  unanimity.  In  State 
ex  reL  Mullen  v.  Doherty,  16  Wash.  382,  47 
Pac.  958,  58  Am.  St  Rep.  39,  the  principal 
question  presented  was  whether  a  party  was 
entitled  to  a  Jury  trial  in  a  quo  warranto 
proceeding.  Preliminary  to  giving  a  nega- 
tive answer  to  that  question,  it  was  said 
that  "the  right  of  trtol  by  Jury  as  it  existed 
in  the  territory  at  the  time  when  the  Consti- 
tution was  adopted  should  be  continued  un- 
impaired and  inviolate."  ElHott  J.,  speak- 
ing for  the  court  in  Anderson  v.  Caldwell, 
91  Ind.  451,  46  Am.  Rep.  613,  said  that  "mat- 
ters of  practice  may  always  be  changed  and 
regulated  by  the  Legislature."  In  Reese  v. 
Knott,  3  Utah,  451,  24  Pac.  757,  cited  by  ap- 
pellant. It  to  held  that  the  statute  of  the 
territory  of  Utah,  providing  that  only  tax- 
payers shall  be  eligible  to  Jury  service,  to 
violative  of  the  seventh  amendment  to  the 
federal  Constitution.  The  court  in  that  case 
says  arguendo  that,  if  the  Legtolature  may 
require  the  Juror  to  be  a  taxpayer,  it  may 


say  that,  before  he  to  eligible,  he  shall  be 
worth  110,000,  and  that,  if  the  power  to  so 
fix  the  qualification  to  once  conceded,  it  can 
t>e  extended  so  as  to  become  oppressive.  We 
do  not  agree  with  either  the  conclusion  or 
the  reasoning  of  the  court  We  entertain  no 
doubt  that  the  standard  of  qualification  for 
Jury  service  might  be  so  raised  as  to  be  sub- 
versive of  the  right  of  trial  by  Jury.  We 
think  that  the  logic  of  the  cases  to  that  the 
right  to- a  Jury  trial  shall  remain  inviolate 
where  the  right  extoted  when  the  Constitu- 
tion was  adopted;  that  the  term  "Jury"  sig- 
nifies a  body  of  12  impartial  men,  peers  of 
the  parties;  and  that  the  guaranty  to  that 
these  essenttol  features  cannot  be  taken  away 
by  the  lawmaking  power.  This,  we  think, 
has  been  the  constracti<Hi  from  the  begin- 
ning. The  Legtolature,  in  harmony  with  thto 
view,  has  from  time  to  time  changed  the 
qualifications  of  Jurors,  but  has  always  pre- 
served the  essential  and  fundamental  fea- 
tures Of  the  Jury  system  as  we  had  it  when 
the  Constitution  was  adopted.  This,  we 
think,  satisfies  the  guaranty.  See,  also,  24 
Cyc.  187. 

The  testimony  of  the  state  shows  that  the 
act  charged  was  committed  in  a  bam  be- 
tween the  hours  of  10  and  11  o'clock  p.  m.. 
and  that  three  boys  were  present  One  of 
the  boys  was  permitted  to  testify  that  imme- 
diately after  the  crime  charged  had  been 
committed  and  at  the  same  place  the  defend- 
ant attempted  to  commit  a  similar  indecent 
act  upon  him.  The  admission  of  the  latter 
testimony  to  assigned  as  error.  "EMdence  of 
another  and  distinct  crime  to  admissible  if 
it  was  committed  as  part  of  the  same  trans- 
action, and  forms  a  part  of  the  res  gestte." 
12  Cyc.  407.  In  State  v.  Gainor,  84  Iowa. 
209,  50  N.  W.  947,  the  defendant  was  prose- 
cuted on  a  charge  of  murder  in  the  first  de- 
gree, and  convicted  of  manslaughter.  The 
witness  testified  that  immediately  after  the 
shooting  the  defendant  pointed  his  ptotol  at 
another  party.  The  court  held  that  the  evi- 
dence "was  essentially  a  part  of  the  res  ges- 
tae," and  competent  See,  also,  Wlgmore  on 
Evidence,  {  218;  People  v.  Mead,  50  Mich. 
228,  15  N.  W.  95;  Wilkerson  v.  State,  31 
Tex.  Cr.  R.  86,  19  S.  W.  903;  Blanton  v. 
State,  1  Wash.  St  285,  24  Pac.  439;  SUte  v. 
Craemer,  12  Wash.  217,  40  Pac.  944;  State 
v.  Burton,  27  Wash.  538.  67  Paa  1097;  State 
V.  Gottfreedson,  24  Wash.  398,  64  Pac.  523. 
In  the  Wilkerson  Case  the  appellant  was 
convicted  of  the  murder  of  hto  wife.  The 
state  was  permitted  to  prove  that  immediate- 
ly after  killing  hto  wife  and  within  forty 
steps  of  her  dead  body  the  defendant  shot 
and  killed  another  person.  The  court  said 
that  the  evidence  of  the  second  killing  was 
competent  as  res  gestse. 

The  appellant  cites  in  support  of  thto  as- 
signment Buell  V.  Aberdeen  State  Bank,  lOS 
Pac.  951,  and  State  v.  Oppenhelmer,  41  Wash. 
630,  84  Pac.  688.  The  objectionable  evidence 
in  these  cases  was  not  a  part  of  the  res  ge»- 
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tae.  We  tblnk  the  second  act  was  admissible 
as  a  concomitant  part  of  the  criminal  act 
diarged  in  the  information. 

During  the  examination  of  one  of  the 
state's  witnesses,  a  boy  13  years  of  age,  ob- 
jections were  seTcral  times  interposed  on  the 
ground  that  the  questions  were  leading.  In 
ruling  upon  the  objections  the  court  remark- 
ed: "Oh,  the  boy  Is  only  13  years  of  age." 
"This  is  a  very  young  witness,  remember." 
"You  can  ask  leading  questions  of  a  witness 
who  Is  only  13  years  old."  These  remarks,  it' 
is  said,  are  comments  on  the  facts  within  the 
meaning  of  article  4,  i  16,  Const.  We  can- 
not accede  to  this  view.  The  court  was 
speilking  to  counsel,  and  had  a  right  to  as- 
sign a  reason  for  bis  ruling.  The  boy  had 
testified  that  he  was  only  13  years  of  age, 
and  there  was  no  other  testimony  on  that 
subject.  In  State  v.  Gohl,  46  Wash.  408,  90 
Paa  259,  this  court  remarked  upon  the  dis- 
tinction between  technical  and  prejudicial 
error.  It  said  that  the  instructiodp  "mani- 
festly do  comment  on  the  facts,  but  errone- 
ous instructions  do  not  necessitate  a  reversal 
unless  they  tend  in  some  manner  to  preju- 
dice a  party's  cause  before  the  Jury,"  and 
that  a  party  was  not  prejudiced  by  a  mere 
statement  of  an  uncontroverted  fact.  It  was 
further  said  that  the  trial  Judges  should 
scrupulously  avoid  such  comment,  hut  that 
appellate  courts  cannot  reverse  a  Judgment 
for  error  without  prejudice.  See,  also.  State 
V.  Belknap,  44  Wash.  605,  87  Pac.  934.  In 
State  V.  Surry,  23  Wash.  655,  63  Pac.  557, 
the  court,  speaking  to  the  constitutional  pro- 
vision here  invoked,  said:  "But  we  do  not 
think  it  was  intended  by  this  provision  to 
prevent  the  Judges  from  giving  counsel  the 
reasons  for  their  rulings  upon  questions  pre- 
sented during  the  progress  of  a  trial,  or  to 
prohibit  them,  in  all  cases,  from  stating, 
when  necessary,  the  facts  upon  which  they 
base  their  conclusions."  State  v.  Hyde,  20 
Wash.  236,  55  Pac.  49,  State  v.  Crotts,  22 
Wash.  243,  60  Pac.  403,  State  v.  Thield,  36 
Wash.  365,  78  iPac.  919,  State  v.  De  Pasquale, 
39  Wash.  260r  81  Pac.  689,  and  State  v.  PhU- 
lips,  109  Paa  1047,  cited  by  the  appellant, 
were  decided  upon  facts  so  dissimilar  that 
they  are  not  in  point.  In  Hicks  v.  United 
States,  2  C*l.  Cr.  626,  103  Pac  873,  cited  by 
the  appellant,  one  Fred  Warren  was  the  on- 
ly witness  who  connected  the  defendant  with 
the  crime  charged.  During  his  cross-exami- 
nation, the  trial  Judge  interrupted  counsel, 
and,  among  other  things,  said:  "That  boy  is 
all  right."  At  another  time  the  Judge  said 
to  the  witness  while  still  upon  the  witness 
stand:  "After  the  trial  is  all  over,  I  want 
to  see  you  and  your  father  in  my  room." 
The  conduct  of  the  Judge  was,  of  course, 
held  to  be  error.  Further  comment  on  the 
case  is  unnecessary.  There  is  no  merit  in 
the  assignment  that  the  evidence  is  InsufB- 
doit  to  support  the  verdict.    Two  boys  who 


were  eyewitnesses  to  the  crime  testified  posi- 
tively to  its  commission.  A  discussion  of  the 
evidence  would  be  neither  profitable  nor  edi- 
fying. The  state  suggests  that  the  appellant 
was  sentenced  under  the  wrong  statute,  and 
that  he  should  have  received  a  heavier  sen- 
tence. •  That  question  cannot  be  reviewed  on 
this  appeal. 
The  Judgment  is  afiSrmed. 

RUDKIN,  C.  J.,  and  FULLEBTON,  PABK- 
BR,  and  MOUNT,  JJ.,  concur. 


(61  Wasb.  393) 

ANDERS  V.  BOUSKA. 

(Supreme  Court  of  Washington.    Dec.  31, 1910.) 

Husband  and  Wife  (|  287»)— Communitt 
Propebty  —  Action  Against  Husband  — 
Pbopebty  of  Wife— Bona  Fide  Pubchas- 

EBS. 

Where  a  wife  owning  certain  real  estate 
was  not  made  a  party  to  an  action  against  her 
husband  to  enforce  an  alleged  community  debt 
in  wbicli  the  husband's  interest  in  the  property 
was  attached,  and,  pending  the  attachment,  the 
wife  sold  the  property  to  plaintiff,  who  pur- 
chased without  knowledge  of  the  attachment, 
which  the  abstract  of  title  failed  to  show,  plain- 
tiff was  a  bona  fide  purchaser  for  value,  and 
was  not  chargeable  with  the  attachment  lien. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |  934 ;  Dec.  Dig.  {  267.*] 

Rndkin,  C-  3;  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  B.  H.  Sullivan, 
Judge. 

Action  by  Elmer  P.  Anders,  against  Joseph 
Bouska,  to  quiet  title  to  real  estate  in  the 
city  of  Spokane.  From  a  decree  in  his  fa- 
vor, the  defendant  has  appealed.    Affirmed. 

Ernest  E.  Sargeant,  for  appellant  N.  D. 
Walling  and  John  C.  Kleber,  for  respondent. 

CROW,  J.  The  evidence  shows  that  Logan 
Snell  and  Clara  SneU  were  husband  and 
wife;  that  on  October  31,  1906,  Clara  SneU 
acquired  record  title  to  the  real  estate,  the 
presumption  being  that  It  became  community 
property;  that  on  November  19,  1906,  Jo- 
seph Bouska  commenced  a  personal  action 
in  the  superior  court  of  Spokane  county 
against  Logan  Snell  alone,  to  recover  Judg- 
ment on  an  account  for  necessaries  sold  to 
him ;  that  on  the  same  date  he  caused  a 
writ  of  attachment  to  be  Issued  and  levied 
upon  the  real  estate  here  involved;  that  en 
February  1, 1007,  after  procuring  an  abstract 
of  title  which  did  not  disclose  the  attach- 
ment Hen,  Elmer  P.  Anders,  the  respondent 
herein,  purchased  the  real  estate  from  Clara 
Snell  for  a  valuable  consideration,  taking 
title  thereto  under  and  by  virtue  of  a  deed 
executed  by  her  and  Logan  Snell,  her  hus- 
band; that  respondent  then  had  no  notice 
of  the  attachment,  or  the  pending  action 
commenced    by    Bouska;     that    thereafter 
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Jadgment  was  entered  In  favor  of  Bouska 
against  Logan  Snell,  In  pursuance  of  which 
an  order  of  sale  was  Issued  to  the  sheriff  of 
Spokane  county,  directing  blm  to  sell  the  at- 
tached property;  and  that  It  was  sold  on 
August  1,  1908,  by  the  sheriff  to  Bouska, 
Who  now  claims  title.  The  action  conftnenc- 
ed  by  Bouska  was  against  Logan  Snell  alone. 
The  attachment  was  against  bis  interest  in 
the  real  estate.  Clara  Snell  was  not  a  party 
to  the  action  or  attachment,  although  appel- 
lant must  have  known  she  then  held  the 
record  title.  Before  any  Judgment  was  ob- 
tained by  Bouska,  the  property  had  been 
sold  and  conveyed  to  Anders,  for  a  valuable 
consideration,  without  notice  to  him  of  the 
pending  action  or  attachment 

In  Clerf  v.  Montgomery,  15  Wash.  483,  46 
Pac.  1028,  48  Pac.  733,  the  record  title  stood 
in  the  name  of  S.  F.  Montgomery,  wife  of 
3.  M.  Montgomery,  the  Judgment  debtor  and 
only  defendant  in  an  attachment  proceeding. 
Before  Judgment  was  obtained  against  her 
husband,  the  wife  sold  to  one  Christianson, 
a  bona  fide  purchaser.  We  there  said: 
"Without  specially  reviewing  the  other  as- 
signments, we  are  satlafled  that  no  error  was 
c<imn:ltted  by  the  court  excepting  In  Its  find- 
ing that  Christianson  took  the  lands  subject 
to  the  lien  of  the  attachment  Christianson, 
we  think,  was  a  bona  fide  purcliaser  without 
notice  of  any  incumbrance.  The  record  title 
was  in  S..  F.  Montgomery,  and  the  fact  that 
the  copy  of  the  attachment  writ  together 
with  a  description  of  the  property  attached, 
was  filed  in  the  county  auditor's  oflSce  where 
such  writ  of  attachment  ran  against  the  prop- 
erty of  J.  M.  Montgomery,  the  order  l)elng 
to  attach  the  Interest  of  J.  M.  Montgomery, 
only,  could  In  no  wise.  It  seems  to  us,  be 
notice  to  a  purchaser  of  the  attachment  of 
property  the  record  title  of  which  was  In 
the  name  of  another,  even  though  that  othe' 
should  be  the  wife  of  3.  M.  Montgomery.' 
See,  also,  Johnson  v.  Irwin,  16  Wash.  652, 
662,  48  Pac.  345. 

The  abstract  of  title  procured  by  respond- 
ent did  not  disclose  the  attachment  lien 
which  under  section  8787,  Rem.  &  Bal.  Code, 
was  undoubtedly  indexed  in  the  name  of  Lo- 
gan Snell  only.  Respondent  purchased  from 
Clara  Snell,  bolder  of  the  record  title.  Had 
the  appellant  Bouska,  knowing  she  held  the 
record  title,  made  her  a  party  defendant  tc 
the  action  which  he  commenced  on  a  com- 
munity obligation,  and  also  to  his  writ  of  at- 
tachment, the  Hen  which  be  obtained  would 
have  been  indexed  in  her  name  also,  thus 
giving  constructive  notice  to  any  person  who 
might  thereafter  deal  with  her  as  holder 
of  the  record  title.  This  appellant  failed  tc 
do,  and  under  the  case  above  cited  we  thlnU 
the  respondent  shown  to  be  a  purchaser  for 


value  without  notice  of  the  lien,  should  be 
protected. 
The  Judgment  is  affirmed. 

DUN'BAB,  CHAD  WICK,  and  MORRIS, 
JJ.,  concur. 

RUDKIN,  C.  J.  I  dissent  Under  section 
5917,  Rem.  &  Bal.  Code,  property  "acquired 
after  marriage  by  either  husband,  or  wife, 
or  both,"  except  such  as  Is  acquired  by  gift 
bequest  devise,  or  descent  with  the  rents, 
issues,  and  profits  thereof,  Is  community 
property.  Under  the  succeeding  section,  com- 
munity real  estate  Is  subject  to  the  lien  of 
Judgments,  recovered  for  community  debts, 
and  to  sale  on  executions  Issued  thereon. 
The  land  in  controversy  was  the  community 
property  of  Logan  Snell  and  Clara  Snell,  his 
wife,  on  the  19th  day  of  November,  1906, 
when  levied  upon  under  a  writ  of  attach- 
ment sued  out  In  an  action  prosecuted 
against  ^e  husband  for  a  community  debt 
That  the  levy  of  the  writ  created  a  lien  on 
the  community  property  I  presume  will  not 
be  denied,  and  that  a  deed  from  the  wife 
alone  would  convey  no  title  to  a  purchaser 
will  not  be  gainsaid.  The  majority  seems  to 
proceed  on  the  theory  that  Inasmuch  as  the 
record  or  paper  title  stood  In  the  name  of 
the  wife,  a  purchaser  from  the  community 
was  not  chargeable  with  notice  of  liens  for 
community  debts  recorded  against  the  hus- 
band alone.  By  a  parity  of  reasoning  it 
might  be  argued  that  neither  was  be  charge- 
able with  notice  of  any  interest  or  daim  the 
husband  might  have  In  or  to  the  property. 
Yet  all  will  concede  that  the  purchaser  was 
bound  to  take  notice  of  the  marriage  rela- 
tion of  the  parties,  and  of  the  community 
character  of  the  property,  and  that  a  deed 
from  the  wife  alone  would  be  mere  waste 
paper.  And,  If  the  purchaser  was  chargeable 
with  notice  of  the  community  interest  of  the 
husband  in  the  property,  why  was  he  not 
likewise  chargeable  with  notice  of  recorded 
liens  against  that  interest?  In  Mable  v.  Wlilt- 
taker,  10  Wash.  656,  39  Pac.  172,  this  court 
held -that  "a  deed  of  lands' under  the  condi- 
tions specified  in  the  statute  vested  the  own- 
ership in  the  community,  no  matter  which 
spouse  was  named  as  grantee  in  the  deed, 
and  the  title  of  one  spouse  therein  was  a  le- 
gal title  as  well  as  that  of  the  other."  It  Is 
now  held  that  that  legal  title  vested  in  the 
husband  may  be  acquired  free  from  attach- 
ment liens  for  community  debts  recorded 
against  It  In  such  a  conclusion  I  cannot 
concur.  I  do  not  think  that  the  majority 
opinion  is  supported  by  the  two  cases  dted 
from  this  court  but,  if  so,  they  are  so  en- 
tirely out  of  harmony  with  our  comronnity 
property  system  that  they  should  be  over- 
ruled. 
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(IS  Idaho,  U) 

WINTER  ▼.  NOBS  et  al. 
(Supreme  Conrt  of  Idaho.     Dec.  9,  1910.) 

(SyUabui  &v  the  Court.) 
X.  BiiJ.8  AKD  Notes  (§  497*)— Action  bt  In- 

DOBSEB  —  BUBDEN     OF    PROOF  —  BONA    PiDB 
PUKCHASER. 

Where  the  indorsee  of  a  promiaaory  note 
saes  the  makers  and  on  the  trial  they  establish 
the  fact  that  the  note  was  given  in  payment  of 
the  purchase  price  of  an  animal  sold  under 
fraudolent  misrepresentation  as  to  the  charac- 
ter and  condition  of  the  property  sold,  and 
under  a  false  and  fraudulent  guaranty,  by  sec- 
tion 3516,  Rev.  Codes,  the  burden  of  proof 
shifts  from  the  defendants  to  the  plaintiff,  to 
show  that  he  acquired  the  note  before  maturity 
and  in  good  faith  for  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {f  1675-1687;  Dec.  Dig.  i 
497.*] 

2.  B1L1.S  AND  Notes  (§  537*)— Action  bt  In- 
DORSEr  —  Question  fob  Jubt  —  Innocent 

PlUtOUASBB. 

Whether  plaintiff  in  such  a  case  baa  sat- 
isfactorily met  the  burden  of  proof  to  make 
good  his  claim  to  be  an  innocent  purchaser  is  a 
question  of  fact  for  the  jury,  and  is  subject  to 
the  same  rule  as  to  its  weight  and  sufficiency 
BB  any  other  fact  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  1879 ;    Dec.  Dig.  %  537.*] 

8.  Bnxa  AND  Notes   (f  337*)  — Bona  FIdb 

Purchasers. 

Under  the  provisions  of  section  3513,  Rev. 
Codes,  mere  suspicions  circumstances  are  not 
aiiificient  to  charfce  the  purchaser  of  a  prora- 
iw;ory  note  with  bad  faith  and  notice  of  equi- 
ties and  defenses,  but  in  order  to  charge  the 
paper  in  his  bands  -with  prior  equities  and  de- 
fenses, his  notice  must  be  actual,  either  of  the 
facts  constituting  the  equities  and  defenses  or 
of  such  circumstances  that  his  .1  :ion  in  tak- 
ing the  paper  in  the  face  of  such  knowledge 
amonnts  to  bad  faith.  The  rights  of  the  holder 
are  to  be  determined  by  the  simple  test  of  hon- 
esty and  good  faith,  and  not  by  speculative  is- 
sues as  to  diligence  or  negligence. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §S  818,  856-863;  Dec.  Dig. 
I  337.*] 

4.  B1LI.8   AND  Notes  (§  344*)  — Bona   Fide 

Purchasers. 

The  mere  failure  to  pay  a  periodical  in- 
stallment of  interest  docs  not  amount  to  a  dis- 
honor of  a  negotiable  instrument,  and  that  fact 
alone  will  not  charge  the  purchaser  with  no- 
tice of  any  fraud  or  misrepresentation  in  the 
contract  out  of  which  the  note  arose,  or  in  the 
issuance  and  circulation  of  the  note. 

[Bid.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S|  866-868;  Dec.  Dig.  | 
844.*7 

Appeal  from  District  Court,  Kootenai 
County ;    Robert  N.  Dunn,  Judge. 

Action  by  Bert  Winter  against  John  Nobs 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Aflbmed. 

Reed  &  Bougbton  and  Robert  H.  Elder,  for 
appellant.  R.  T.  Morgan  and  Ezra  R.  Whlt- 
la,  for  respondents. 

AILSHIE,  J.  Tbe  appellant  Is  the  Indor- 
see of  tbe  note  sued  upon.  The  note  was 
executed  by  the  respondents  In  favor  of 
lIcLaugtalln  Bros.,  In  part  payment  for  an  • 


imported  stallion.  Tbe  sale  was  made  at 
Ooeut  d'Alene  City  through  one  V.  E.  Woods, 
as  agent  for  the  McLaughlin  Bros.  At  the 
time  tbe  sale  was  made  and  tbe  promissory 
note  was  executed,  Woods,  acting  as  agent 
for  the  vendors  of  the  horse,  executed  and 
delivered  to  tbe  vendees,  wbo  are  tbe  mak- 
ers of  tbe  note,  a  certificate  of  warranty  and 
guaranty  as  to  the  utility  and  general  con- 
dition of  tbe  animal  sold.  Tbe  note  came 
dae  on  the  2dth  day  .of  March,  1908,  but 
prior  thereto  and  on  the  6tb  day  of  Feb- 
ruary, 1908,  the  payees,  the  McLaughlin 
Bros.,  sold,  assigned,  and  transferred  tbe 
note  to  the  appellant  herein.  At  tbe  time  of 
the  sale  of  the  note  to  appellant,  the  re- 
spondents were  in  default  of  tbe  payment  of 
the  annual  interest  due  thereon.  Defend- 
ants refused  to  pay  the  note  on  the  ground 
of  failure  of  consideration  and  fraud  in  the 
inception  thereof,  and  the  bolder  of  tbe  note 
thereupon  commenced  this  action. 

Tbe  defendants  set  up  as  a  defense  that 
tbe  note  was  procured  tlirougb  fraud  and 
deception  and  pleaded  the  guaranty  which 
was  given  with  tbe  animal  at  the  time  of  the 
execution  of  tbe  note,  and  further  alleged 
a  breach  of  the  guaranty  and  warranties,  and 
alleged  that  tbe  plaintiff  was  not  a  bona  fide 
bolder  of  tbe  note  in  due  course.  Tbe  evi- 
dence was  submitted  to  the  Jury  and  tbey 
returned  a  vordict  in  favor  of  the  defend- 
ants, from  which  idaintiff  appealed. 

Tbe  evidence  in  tbe  record  is  abundant  to 
establish  tbe  first  proposition,  namely,  that 
there  was  fraud  in  tbe  inception  of  the  con- 
tract; in  other  words,  that  the  note  was 
procured  through  fraudulent  misrepresenta- 
tions. It  was  shown  by  competent  evidence 
that  tbe  borse  was  not  what  be  was  repre- 
sented to  be,  and  this  defect  was  of  such 
character  that  it  must  have  been  known  to 
the  vendors  at  the  time  tbe  sale  was  made, 
and  tbe  facts  and  circumstances  all  point 
to  that  conclusion.  The  respondents  gave 
notice  to  the'  agent,  or  agents,  of  the  Mc- 
Laughlin Bros,  at  Spokane  as  soon  as  they 
discovered  the  defects  and  condition  of  tbe 
bors^  which  was  within  a  very  short  time 
after  tbe  purchase.  It  is  claimed,  bow- 
ever,  in  the  briefs  that  it  was  impossible  for 
the  unsound  condition  of  the  horse  and  his 
defects  to  be  discovered  in  so  short  a  period 
of  time.  That  might  be  true  under  some  cir- 
cumstances, but  tbe  condition  in  which  he 
was  at  tbe  time  and  bis  defects  as  to  loss  of 
vital  energy  were  of  such  a  character  that 
they  could  as  well  be  discovered  and  their 
effect  foretold  at  the  time  and  in  tbe  man- 
ner the  discovery  was  made,  as  could  have 
been  done  months  later.  We  conclude  with- 
out any  hesitation  that  the  first  proposition 
was  sufficiently  established  to  go  to  tbe 
jury,  and  to  justify  a  verdict  that  there 
was  fraud  in  tbe  inception  of  tbe  contract. 

The  second  proposition  involves  tbe  con- 
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Btrnctlon  of  <rar  statute.  It  Is  contended 
by  respondent  that  under  the  proTlslons  of 
section  3516,  ReT.  Codes,  the  moment  the 
defendants  proved  that  McLaughlin  Bros.' 
title  to  the  note  was  defective  and  subject  to 
defenses,  the  burden  was  at  once  shifted 
from  the  defendants  to  the  plaintiff,  of 
showing  that  he  was  a  bona  fide  holder  of 
the  note  in  due  course. 

Section  3516,  Rev.  Codes,  provides  as  fol- 
lows: "Every  holder.  Is  deemed  prima  facte 
to  be  a  holder  In  due  course ;  but  when  it  is 
shown  that  the  title  of  any  person  who  has 
negotiated  the  Instrument  was  defective,  the 
burden  Is  on  the  holder  to  prove  that  he  or 
some  person  under  whom  he  claims  acquired 
the  title  as  a  holder  in  due  course.  But 
the  last-mentioned  rule  does  not  apply  in 
favor  of  a  party  who  became  bound  on  the 
Instrument  prior  to  the  acquisition  of  such 
defecUve  title." 

Section  3509,  Rev.  Codes,  defines  a  holder 
in  due  course  as  follows:  "A  holder  in  due 
course,  is  a  holder  who  has  taken  the  in- 
strument under  the  following  conditions: 
First,  that  the  instrument  Is  complete  and 
regular  upon  Its  face;  second,  that  he  be- 
came the  holder  of  it  before  It  was  over- 
due, and  without  notice  that  it  had  been 
previously  dishonored,  if  such  was  the  fact ; 
third,  that  he  toolc  it  in  good  faith  and  for 
value;  fourth,  that  at  the  time  It  was  nego- 
tiated to  Urn  he  had  no  notice  of  any  in- 
firmity In  the  instrument  or  defect  In  the 
title  of  the  person  negotiating  it" 

The  foregoing  sections  of  the  statute  are 
parts  of  what '  Is  commonly  designated  as 
the  uniform  negotiable  Instruments  law 
which  has  been  adopted  In  this  state,  and 
which  is  now  in  force  In  most  of  the  states 
In  the  Union.  We  are  therefore  not  with- 
out judicial  expression  and  construction  on 
these  provisions  of  the  statute.  This  same 
statute  is  In  force  in  the  state  of  Washing- 
ton ;  section  3516  of  our  statute  correspond- 
ing to  section  60  of  the  negotiable  Instru- 
ments law  of  Washington  (Sess.  Laws,  c. 
149),  while  section  3509  of  our  statute  cor- 
responds to  section  52  of  the  Washington 
statute. 

In  Cedar  Rapids  Nat  Bank  ▼.  Myhre 
Bros.,  57  Wash.  596,  107  Pac.  518,  the  Su- 
preme Court  of  Washington  had  occasion  to 
consider  these  two  sections  of  the  statute. 
The  question  before  them  was,  whether  the 
plaintiff  was  a  bona  flde  holder  .of  a  promis- 
sory note  that  had  been  given  for  some 
worthless  Jewelry.  The  court  first  observed : 
"The  testimony  Is  overwhelming  that  the 
jewelry  was  worthless  and  that  the  note  was 
obtained  by  misrepresentation  and  fraud." 
After  citing  and  quoting  the  above-mentioned 
sections  of  the  statute,  the  court  concluded: 
"So  it  appears  that  the  burden  was  upon 
the  plaintiff  in  this  case  to  show  that  it 
was  a  holder  in  good  faith,  and  the  ques- 
tion of  whether  or  not  that  burden  was  suc- 


cessfully met  was  one  which  was  submitted 
to  the  Jury,  and  by  its  verdict  it  has  decided 
that  question  against  the  appellant  On  t)oth 
questions  Involved  there  was  sufficient  tes- 
timony for  the  legal  consideration  of  the 
Jury,  and  their  verdict  will  therefore  not  XtB 
disturbed." 

In  Tredick  t.  Walters,  81  Kan.  828,  106 
Pac.  1067,  the  Supreme  Court  of  Kansas, 
In  considering  the  effect  of  a  certain  contract 
which  was  executed  In  connection  with  the 
promissory  note  sued  upon  and  the  burden 
of  proving  the  good  faith  of  the  indorsee 
of  the  note,  said:  "This  admission  was  not 
that  the  appellant  knew  of  these  contracts 
at  the  time  he  purchased  the  notes,  but  It 
stood  In  lieu  of  proof  of  the  contracts  at 
the  time  of  the  trial.  We  think  that  the  con- 
tracts afforded  sufficient  evidence  of  Illegal- 
ity to  shift  the  burden  of  proof,  which  usual- 
ly rests  upon  the  defendant  to  prove  th« 
plalntlETs  knowledge  of  the  Illegality  at  the 
time  of  purchasing  the  notes,  and  to  place 
tne  burden  upon  the  appellant  to  prove  that 
he  bought  the  notes  before  maturity,  in  due 
course  of  business,  for  value,  and  without 
any  notice  of  the  Illegality  of  the  considera- 
tion between  the  maker  and  the  original 
payee,  his  grantor." 

In  Schultheis  v.  Sellers,  223  Pa.  513,  72 
Atl.  887,  22  L.  R.  A.  (N.  S.)  1210,  the  Su- 
preme Court  of  Pennsylvania,  In  considering 
the  burden  of  proof  as  to  the  good  faith  or 
lack  of  good  faith  of  the  Indorsee  of  the 
promissory  note,  said:  "Almost  a  century 
ago.  In  Holme  v.  Karsper,  5  Bin.  4C9,  It  was 
held.  In  an  action  on  a  promissory  note,  that 
the  holder  was  required  to  show  the  consid- 
eration he  paid  for  It  and  how  It  came  Into 
his  hands,  where  the  defendant  proved  that 
it  was  put  Into  circulation  fraudulently. 
This  rule  has  been  recognized  and  enforced 
In  subsequent  decisions.  In  Lerch  Hdw.  Co. 
v.  First  Nat  Bank,  100  Pa.  240,  It  is  said  In 
the  opinion  of  the  court  (page  244):  'To  sup- 
port an  action  by  the  Indorsee  of  negotiable 
paper,  against  the  maker.  In  the  first  instance 
it  Is  only  necessary  for  the  plaintiff  to  put 
the  paper  In  evidence.  Then,  if  the  defendant 
proves  that  the  paper  was  put  In  circulation 
by  fraud  or  undue  means,  his  defense  will 
prevail,  unless  the  plaintiff  establishes  that 
he  acted  fairly  and  paid  value.'  "  The  court 
then  adds:  "This  Is  now  the  statutory  dec- 
laration of  the  law,"  and  proceeds  to  quota 
section  59  of  the  negotiable  instruments  law 
of  that  state,  which  corresponds  exactly  with 
section  8516  of  our  Revised  Codes.  So  it 
seems  to  have  been  the  general  rule  of  the 
law  merchant  long  previous  to  the  adoption  of 
the  uniform  negotiable  instruments  law  that, 
in  an  action  by  the  Indorsee  of  a  negotiable 
instrument  against  the  maker,  the  indorsee 
might  introduce  the  paper  and  then  rest  up- 
on the  prima  facie  presumption  that  he'  was 
a  bona  fide  purchaser  In  due  course,  but  that 
as  soon  as  this  presumption  was  overcome  by 
proof  tending  to  show  that  the  paper  was  put 
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Into  drcnlatlon  by  fraud  or  procured  through 
fraudulent  representations,  the  burden  at 
once  shifted  to  the  indorsee  to  prove  his  good 
faith  and  that  he  had  no  notice  of  the  fraud 
or  defects  in  the  Instrument  Wliatever  the 
rule  may  have  been,  however,  the  statute  (sec- 
tion 3516)  supra)  settles  the  question  in  this 
state. 

It  is  contended  by  appellant  that  mere  sus- 
picious circumstances  are  not  sufficient  to  put 
a  purchaser  of  a  note  on  inquiry,  and  that  it 
is  necessary,  in  order  to  defeat  his  right  of 
recovery,  to  either  shovr  actual  notice  of  the 
fraud  or  notice  of  such  facts  and  circumstanc- 
es as  would  charge  him  with  actual  bad  faith 
in  taking  the  iwper  without  Investigating  the 
circumstances  under  which  it  was  Issued. 

In  support  of  this  position,  counsel  rely  on 
section  3513,  Rev.  Codes,  which  reads  as  fol- 
lows: "To  constitute  notice  of  an  Infirmity  in 
the  instrument  or  defect  in  the  title  of  the 
person  negotiating  the  same,  the  person  to 
whom  it  is  negotiated  must  have  had  ac- 
tual knowledge  of  the  Infirmity  or  defect,  or 
knowledge  of  such  facts  that  his  action  in 
taking  the  instrument  amounted  to  bad  faith." 

We  readily  agree  with  this  contention.  We 
think  it  is  only  actual  knowledge  of  the  de- 
fect or  infirmity,  or  notice  of  such  facts  and 
circumstances  as  would  put  a  man  on  inquiry 
and  would  charge  him  with  bad  faith  or  the 
imputation  of  dishonest  dealing,  that  was  in- 
tended by  the  statute  to  defeat  a  recovery. 
This  view  is  abundantly  supported  by  the_ 
authorities. 

Mr.  Justice  Weaver,  speaking  for  the  Su- 
preme Oourt  of  Iowa,  in  Amd  v.  Aylesworth, 
123  N.  W.  1001,  said:  "In  some  of  the  states 
it  seems  to  have  been  held  that  one  who  takes 
a  transfer  of  negotiable  paper,  under  circum- 
stances to  put  a  reasonable  person  on  Inquiry 
as  to  defenses  against  It,  is  considered  as  hav- 
ing notice  of  .the  facts  which  such  inquiry 
would  develop;  but  the  more  general  trend 
of  the  decisions  from  an  early  day  has  been 
to  the  effect  that  mere  ground  of  suspicion 
as  to  possible  defects  in  the  title  of  the  nego- 
tiator, or  of  the  existence  of  defenses  to  the 
instrument  negotiated  is  not  the  equivalent  of 
notice  to  the  transferee;  and,  to  be  regarded 
as  an  Innocent  purchaser,  he  need  not  as  a 
matter  of  law  be  diligent  to  investigate  the 
clrcnmstances  of  the  origin  of  the  paper, 
though,  if  the  negligence  be  of  a  marked  or 
gross  character,  it  may  be  competent  to  estab- 
lish the  mala  fides  of  the  purchase.  That 
which  will  charge  the  paper  in  his  bauds  with 
prior  equities  and  defenses  is  actual  or  direct 
notice  of  the  facts,  or,  in  the  absence  of  such 
notice  or  knowledge,  the  existence  to  his  no- 
tice of  such  facts  or  circumstances  that  his 
action  in  taking  the  paper  amounts  to  bad 
faith.  Of  this  class  of  cases  an  Illustrative 
example  is  Goodman  v.  Simonds,  61  U.  8.  343, 
15  L.  Ed.  934,  which  is  a  leading  case  upon 
the  subject.  •  •  •  "Whether  plaintiff  has 
snfllciently  satisfied  the  burden  resting  upon 
him  and  made  good  his  claim  to  be  an  inno- 


cent purchaser  Is  therefore  a  question  for  the 
jury,  save  in  those  instances  where  the  testi- 
mony is  not  only  consistent  with  the  good 
faith  of  such  purchase,  but  is  such  that  no 
fair-minded  person  can  draw  any  other  in- 
ference therefrom.  A  categorical  denial  ,of 
notice  or  knowledgie  is  something  which  in 
many,  if  not  In  most,  instances  cannot  be  op- 
posed by  direct  proof;  and  the  credibility  of 
the  witnesses,  their  interest  in  the  case,  the 
reasonableness  or  unreasonableness  of  their 
statements,  the  time,  pUice,  and  manner  of 
the  transaction,  Its  conformity  to  or  its  de- 
parture from  the  ordinary  methods  of  busi- 
ness, and  all  the  other  facts  and  circumstanc- 
es which,  though  of  slight  moment  in  them- 
selves, yet,  when  taken  together,  give  char- 
acter and  color  to  the  purchase  under  in- 
quiry, constitute  a  showing  which  the  court 
cannot  properly  pass  upon  as  a  matter  of  law. 
Observing  this  principle,  it  has  frequently 
been  held  that  a  denial  of  notice  by  the  pur- 
chaser, though  he  be  uncontradicted  by  any 
other  witness,  la  not  sufficient  to  Justify  a  di- 
rected verdict  in  his  favor." 

In  considering  the  same  question,  Mr.  Chief 
Justice  Rudkin,  speaking  for  the  Supreme 
Court  of  Washington,  in  Gray  v.  Boyle,  55 
Wash.  680,  104  Pac.  829,  133  Am.  St.  Rep. 
1042,  quoted  with  approval  the  following  ex- 
tract from  Crawford's  Annotated  Negotiable 
Instruments  Law,  page  68:  "The  holder  is 
not  bound  at  his  peril  to  be  on  the  alert  for 
circumstances  which  might  possibly  excite  the 
suspicion  of  wary  vigilance.  He  does  not  owe 
to  the  party  who  puts  the  paper  afioat  the 
duty  of  active  Inquiry  In  order  to  avert  the 
Imputation  of  bad  faith.  The  rights  of  the 
holder  are  to  be  determined  by  the  simple 
test  of  honesty  and  good  faith,  and  not  by  a 
speculative  issue  as  to  his  diligence  or  negli- 
gence. The  holder's  right  cannot  be  defeated 
without  proof  of  actual  notice  of  the  defect 
In  tiUe  or  bad  faith  on  his  part  evidenced  by 
circumstances.  Though  he  may  have  been 
negligent  in  taking  the  paper,  and  omitted 
precautious  which  a  prudent  man  would  have 
taken,  nevertheless,  unless  be  acted  mala 
tides,  his  title,  according  to  settled  doctrines, 
will  prevail." 

We  are  in  full  accord  with  this  construction 
of  the  law.  In  the  case  at  bar  the  plaintiff 
did  not  offer  any  evidence  as  to  his  lack  of 
knowledge  of  the  fraud  and  misrepresenta- 
tions practiced  by  Mcliaughlln  Bros.  In  pro- 
curing this  note.  He  simply  rested  by  show- 
ing tliat  the  note  was  sent  to  him  through 
the  mail  for  discount  prior  to  maturity,  and 
that  he  paid  the  holders  of  the  note  its  face 
value.  It  appears,  also,  that  the  defendants 
resided  in  Kootenai  county,  Idaho,  and  that 
plaintiff  resides  at  Minneapolis.  The  record 
fails  to  show  as  to  whether  the  plaintiff  was 
previously  acqualuted  with  any  of  the  defend- 
auts  or  with  the  McLaughlin  Bros.  It  stands 
to  reason,  however,  that  the  plaintiff  must 
have  had  some  information,  either  as  to  the 
financial  standing  of  some  one  or  all  of  the 
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defendants  or  of  the  McLaughlin  Bros.,  or 
else  he  would  not  have  invested  the  sum  of 
$1,125  In  this  note.  Of  course,  If  he  knew  the 
McLaughlin  Bros,  and  knew  them  to  be  finan- 
cially responsible,  then  he  could  safely  pur- 
chase the  note  on  their  Indorsement.  If, 
however,  he  did  know  them,  judging  from  the 
reported  cases  In  which  they  have  figured, 
be  must  have  known  that  they  were  engaged 
In  just  the  kind  of  business  that  is  disclosed 
by  this  record.  The  following  cases  reported 
from  courts  of  last  resort  show  that  this  is 
not  the  first  transaction  of  the  kind  In  which 
they  have  been  engaged:  Union  Investment 
Co.  v.  WeUs,  11  Am.  &  Eug.  Ann.  Cas.  33,  39 
Clan.  Sup.  Ct  625;  Union  National  Bank  v. 
Winsor,  101  Minn.  470,  112  N.  W.  999,  118 
Am.  St  Rep.  641.  The  plaintiff,  Union  In- 
vestment Company,  in  the  former  of  the 
above  cases,  seems  to  have  been  the  company 
of  which  appellant  herein  Is  secretary  and 
treasurer.  If,  on  the  other  liand,  he  did  not 
know  the  McLaughlin  Bros.,  be  must  have 
bad  some  information  as  to  the  financial 
standing  of  some  one  or  all  of  the  defendants, 
and  that  Information  might  have  given  him 
some  intimation  as  to  the  nature  or  character 
of  the  transaction  out  of  which  the  notes 
arose.  Whatever  the  circumstances  may  have 
been,  it  still  remains  true  that  the  question 
of  the  good  faith  of  the  purchaser  of  the  note 
was  one  of  fact  Instead  of  law,  and  the  jury 
bad  a  right  to  determine  It  in  the  light  of  all 
the  facts  and  circumstances  presented  In  the 
case. 

It  has  been  contended  by  the  resi^ndent 
that  the  fact  that  there  was  one  or  more  in- 
stallments of  Interest  overdue  on  this  note 


was  of  itself  evidence  that  the  appellant  did 
not  purchase  the  note  in  due  course.  Upon 
this  question  the  authorities  seem  to  be  di- 
vided, but  we  are  Inclined  to  think  that  the 
better  reason  is  with  the  holding  that  a  mere 
failure  to  pay  a  periodical  Installment  of  In- 
terest does  not  amount  to  a  dishonor  of  a 
negotiable  instrument  and  will  not  charge 
the  purchaser  with  notice  of  any  frand  or 
misrepresentation  In  the  contract,  or  in  the 
Issuance  and  circulation  of  the  note.  This 
qnestlon  Is  very  exhaustively  treated  in 
Union  Investment  Co.  v.  Wells,  11  Am.  &  Bng. 
Ann.  Cas.  33.  In  a  note  to  that  case,  the  ed- 
itors say:  "There  Is  a  conflict  in  the  deci- 
sions as  to  whether  a  negotiable  instrument 
becomes  overdue  upon  the  failure  to  pay  a 
periodical  Installment  of  interest,  where  the 
principal  itself  Is  not  yet  due.  The  weight  of 
authority  supports  the  rule  that  a  mere  fail- 
ure to  pay  a  periodical  Installment  of  Inter- 
est will  not  amount  to  a  dishonor  of  a  nego- 
tiable Instrument  and  wlU  not  render  the  in- 
strument overdue."  The  authorities  cited  In 
the  note  will  disclose,  however,  that  it  has 
been  frequently  held  that  knowledge  on  the 
part  of  a  purchaser  of  overdue  installments  of 
Interest  constitutes  a  circumstance  which  may 
be  considered  by  the  Jury,  along  with  other 
facts  and  circumstances,  in  determining  the 
good  faith  of  the  purchaser  of  the  note. 

From  what  has  been  said.  It  follows  that 
the  Judgment  In  this  case  should  be  atflrmed, 
and  It  is  so  ordered.  Costs  awarded  In  favor 
of  respondents. 

SULLIVAN,  a  J.,  concura. 
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(57  Or.  6«) 

ULMEN  T.  TOWN  OF  MT.  ANGEIi. 
(Supreme  Ctonrt  of  Oregon.    Jan.  17,  1911.) 

1.  Municipal  CJobpobations  (8  837*)— Dis- 
CHABOE  01"  Sbwage— Injunction  — "Sew- 
age." 

A  city  constructed  an  nndergronnd  tile 
drain  tliat  collected  surface  water  and  drain- 
age from  honses,  which  ran  from  the  drain  into 
an  open  ditch  and  thence  into  a  gully  near  the 
comer  of  plaintiflTs  residence  property,  which 
was  low  ground.  The  water  in  plaintiffs  well, 
which  was  within  16  feet  of  the  guliy,  was  af- 
fected by  the  condition  of  the  water  in  the 
ditch.  Held,  that  water  is  sewage,  and  the  city 
may  be  enjoined  from  discharging  it  into  the 
gully,  although  the  water  in  plaintiff's  well  at 
Its  best  is  not  good. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Oorporations,  Cent  Dig.  §  1786;  Dec.  Dig.  { 
837.» 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  7,  pp.  6457,  6458.] 

2.  MuNiciPAi,   COBPOKAnoNS   (I   837*)— Dis- 

CHABGE  OF   SeWAOE— PRESCBIPTIVE  RIQHT. 

The  convenience  of  the  public  will  not  au- 
thorize a  city  to  direct  surface  or  other  waters 
In  a  public  sewer  or  drain  and  empty  them  up- 
on the  land  of  an  individual  to  his  injury;  and 
the  right  to  do  so  cannot  be  acquired  by  pre- 
scription. 

fEd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1786;  Dec  Dig.  8 
837.*] 

Appeal  from  Circuit  Court,  Marion  Conn- 
t7;    Wm.  Galloway,  Judge. 

Snit  by  Anna  Ulnien  against  the  Town 
of  Mt  Angel.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

This  Is  a  suit  to  enjoin  the  defendant 
town  from  draining  certain  streets  into  a 
gully,  referred  to  in  the  pleadings  as  a  ditch 
or  waterway,  which  extends  along  plaintiff's 
residence  property.  A  decree  was  rendered 
by  the  trial  court  in  favor  of  plaintiff,  and 
defendant  appeals. 

Carson  &  Brown,  for  appellant  M.  A. 
Settz  (Ranch  &  Senn,  on  the  brief),  for  re- 
spondent 

EAKIN,  J.  It  appears  from  the  evidence 
that  a  gnlly,  formed  by  surface  water,  ex- 
tending westerly  through  the  southern  part 
of  the  town  of  Mt  Angel,  drains  that  portion 
lying  south  and  east  of  the  coiner  of  Col- 
lege and  Main  streets,  together  with  other 
ground.  It  crosses  Main  street  about  1,000 
feet  southerly  from  said  street  corner,  and 
passes  westerly  along  the  north  line  of  plain- 
tifTs  lot,  which  Is  100  feet  wide,  north  and 
south,  and  330  feet,  east  and  west,  on  the 
west  side  of,  and  adjacent  to,  Main  street. 
The  course  of  that  street  is  N.  21"  54'  E., 
and  the  Southern  Pacific  railroad  crosses  it 
In  a  course  a  little  west  of  north  near  the 
Intersection  of  Church  street;  Charles  and 
College  streets  being  next  north  of  Chnrch, 
extending  east  and  west  In  the  summer  of 
1008  the  defendant  town  constructed  a  tile 
drain,  al>out  10  inches  in  diameter  and  4  or 


5  feet  under  the  surface,  commencing  on  the 
north  side  of  Charles  street  some  distance 
east  of  Main  street,  and  extending  westerly 
to  Main,  thence  southerly  on  the  east  side 
of  Main  street  to  a  point  within  60  feet  of 
the  gully,  and  thence  by  an  open  ditch  to 
the  gully  near  the  northeast  corner  of  plain- 
tiff's property.  The  drainage  on  Charles 
street  Into  the  tile  extends  from  a  point  700 
feet  east  of  Main  street,  and  the  witness 
Zollner,  when  asiced,  "if  that  is  all  the  water 
from  any  of  the  streets  conducted  into  the 
tile,"  answered :  "Most  of  the  streets."  Mucb 
of  the  business  part  of  the  town  Is  situated 
on  the  east  side  of  Main  street  and  extend- 
ing east  on  Charles  street;  there  being  as 
many  as  14  or  15  business  bouses  in  that 
vicinity  mentioned  Incidentally  in  the  evi- 
dence. There  is  also  a  creamery  in  that 
neighborhood,  which  is  drained  into  the  tile 
on  Main  street  Plaintiff's  property  is  low 
ground,  described  by  some  witnesses  as  a 
swale,  the  well  thereon  being  witliin  16  feet 
of  the  gully  or  ditch  on  the  north  line,  and 
the  evidence  tends  to  show  that  the  water  in 
the  well  Is,  to  some  extent,  affected  by  the 
conditions  of  the  water  In  the  ditch;  that 
when  the  water  in  the  ditch  is  discolored,  it 
Is  also  discolored  In  the  well.  One  witness 
testifies  that  in  the  summer  there  is  no  wa- 
ter in  the  gully  at  ail;  that  since  this  tile 
drain  was  laid  the  surface  water  is  daric, 
and  does  not  flow  entirely  through  the  ditch 
at  first,  but  is  absorbed  by  the  dry  ground, 
some  description  being  given  of  the  diaracter 
of  offal  going  into  the  drain,  l)oth  from  the 
streets  and  buildings,  also  the  creamery; 
that  there  is  a  bad  odor  from  the  water  in 
the  gully,  noticeable  upon  the  street,  as  well 
as  at  plaintiff's  residence,  and  from  the  wa- 
ter in  the  well.  One  of  defendant's  witness- 
es, when  aslted  by  counsel  if  there  were  any 
impurities  pnt  into  the  drain  by  authority 
of  the  town,  says :  "Of  course,  when  there  ia 
a  heavy  rain,  the  water  is  not  clean.  Every- 
body knows  that"  Another  says:  "Several 
years  back  there  was  a  closet  run  out  in  the 
street  We  made  them  change  that  There 
was  a  smell  when  walking  along  the  side- 
walk.   We  got  them  to  make  a  change." 

It  is  very  evident  that  in  a  town  of  that 
size  there  will  be  a  much  greater  quantity  of 
water  drained  off  the  streets  and  through 
the  ground  than  is  caused  by  rain  and  snow- 
fall, and  that  it  carries  with  it  a  very  dif- 
ferent quality  of  water.  Every  building 
must  have  a  water  supply,  either  from  a  well 
or  by  a  method  provided  by  the  city,  the 
great  bulk  of  which  Is  used  for  cleansing  pur- 
poses. Mnch  of  it  goes  directly  Into  the 
drain,  which,  with  the  rainfall,  carries  all 
kinds  of  filth  and  impurities  from  the  sur- 
face of  the  streets,  as  well  as  underground 
drainage,  which  is  equally  polluting,  into  the 
drain  tile,  and,  when  cast  upon  the  surface 
of  a  dry  gully  or  into  a  small  or  sluggish 
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stream,  necessarily  creates  a  nuisance,  and  is 
a  menace  to  the  bealth,  comfort,  and  conyen- 
ience  of  those  residing  in  its  vicinity  and  of 
the  public  generally,  and  we  think  the  find- 
ings of  fact  made  by  the  trial  court  are  ful- 
ly sustained  by  the  evidence.  Gould  on  Wa- 
ters, {  946. 

Defendant's  principal  contention  Is  that 
the  drainage  is  not  sewage,  but  ordinary  sur- 
face drainage  unaffected  by  the  fact  that  it 
is  from  the  streets  of  the  town.  It  is  im- 
material by  what  name  it  is  called.  If  the 
water  Is  polluted  by  the  fllth  from  the  build- 
ings and  streets,  it  may  well  be  called  "sew- 
age." The  Universal  Dictionary  says  "sew- 
age" includes  the  water  by  which  the  foul 
matter,  which  passes  through  the  drains,  con- 
duits, or  sewers  of  a  town,  is  carried  off, 
the  waste  water  of  baths,  washhouses,  and 
other  domestic  operations,  and  of  the  greater 
part  of  the  surface  drainage  of  the  area 
drained.  Joyce  on  Nuisance,  at  sections  284- 
286,  discusses  the  rights  and  llabmues  of 
municipal  bodies  in  the  deposit  of  sewage  or 
any  polluted  drainage,  and  is  to  the  effect 
that  it  cannot  so  deposit  such  pollutions  as 
to  create  a  public  or  private  nuisance.  The 
corporation  is  liable  if,  without  authority  of 
law,  it  collects  surface  or  other  waters  in  a 
public  sewer  or  drain  and  empties  them  up- 
on the  land  of  an  individual  to  his  injury, 
either  Immediately  or  by  the  force  of  grav- 
itation. Gould  on  Waters,  $  262.  At  sec- 
tion 648  Mr.  Gould  says:  "If  any  nuisance 
of  this  kind  be  shown,  though  causing  incon- 
siderable damage,  equity  will  enjoin  its  con- 
tinuance. •  *  *  The  inconvenience  is  one 
of  the  public's  own  creation,  and  should  be 
borne  by  It  rather  than  the  individual."  And 
the  convenience  of  the  public  will  not  be  con- 
sidered. So  also  the  right  to  maintain  a  nui- 
sance cannot  be  acquired  by  prescription. 
People  V.  Gold  Run  Ditch  &  Mining  Co.,  66 
Cal.  138,  4  Pac.  1152,  56  Am.  Rep.  80. 

Some  proof  was  offered  tending  to  show 
that  the  water  from  plaintiff's  well  at  its 
best  is  not  good,  but,  if  so,  that  fact  would 
constitute  no  excuse  for  the  town  to  dis- 
charge its  drainage  on  her  property  and 
make  it  worse. 

It  is  the  duty  of -the  town  to  dispose  of 
its  drainage  In  some  manner  that  will  not 
create  a  nuisance  to  individuals  or  the  pub- 
lic, and  the  decree  will  be  affirmed. 


(6S  Or.  803) 

CALAPOOIA  LUMBER  CO.  v.  RICE  et  al. 
(Supreme  Court  of  Oregon.    Jan.  10,  1911.) 

ABBrrBATION  AND  AwABD  (8  16*)— AGREEMENT 

OF  Submission  —  Revocation  —  Opebation 

OP    I>AW. 

An  agreement  between  plaibtifF  and  defend- 
ant to  submit  to  arbitrators  the  amount  of  dam- 
age sustained  by  defendant  from  a  dam  to  be 
erected  by  plaintiff,  in  case  tiie  parties  could 
not  agree  upon  the  damage  sustained  after  the 


dam  was  erected,  was  revoked  by  operation  of 
law,  by  defendant's  subsequent  conveyance  to 
another  of  the  premises  affected  by  the  erection 
of  the  dam. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  i  69;  Dec.  Dig.  i  16.*] 

Appeal  from  Circuit  Court,  Linn  County; 
William  Galloway,  Judge. 

Action  by  the  Calapoola  Lumber  Company 
against  H.  W.  Rice,  as  administrator  of  the 
estate  of  James  N.  Rice,  substituted  for  the 
said  J.  N.  Rice,  and  another.  Ftom  a  decree 
for  plaintiff,  defendants  appeal.    Affirmed. 

In  1903  plaintiff  had  in  contemplation  the 
erection  of  a  sawmill  on  the  Calapoola  river 
and  also  a  dam  to  l>e  used  in  connection 
therewith.  It  l>eing  apparent  that  the  con- 
struction of  the  dam  would  cause  to  be  over- 
flowed certain  lands  owned  by  J.  N.  Rice  and 
occupied  by  defendant  Flnley,  as  lessee,  and 
It  not  being  possible  to  ascertain  the  extent 
of  such  overflow  and  consequent  damage 
until  the  dam  should  be  completed,  the  par- 
ties entered  into  an  agreement  for  future  ar- 
bitration which,  in  effect,  provided  that 
plaintiff  might  proceed  to  erect  its  dam  to 
any  height  it  might  see  flt,  and  that  when  it 
should  be  completed  and  the  extent  of  over- 
flow actually  demonstrated,  the  plaintiff 
should  pay  to  defendants  the  damages 
caused  thereby  and  the  defendants  should 
thereupon  execute  a  deed,  conveying  to  plain- 
tiff the  right  to  maintain  the  dam  and  cause 
such  overflow;  that  in  the  event  the  parties 
should  not  agree  as  to  the  amount  of  dam- 
ages, then  each  party  should  appoint  a  dis- 
interested person,  in  writing,  and  these  two 
should  designate,  in  writing,  a  third  person 
to  act  as  arbitrator;  and  that  upon  their 
decision  the  plaintiff  should  pay  the  sum 
awarded  and  the  defendants  should  thereup- 
on make  a  deed  conveying  the  right  to  main- 
tain the  dam.  There  are  other  stipulations 
in  the  agreement  not  material  to  the  deci- 
sion of  this  case.  Subsequently,  and  before 
arbitrators  were  chosen,  defendant  Rice  con- 
veyed all  his  right,  title,  and  interest  in  the 
premises  to  Ina  Flnley,  wife  of  defendant 
George  Flnley,  but  this  fact  was  unknown  to 
plaintiff.  In  190T  George  Flnley  wrote  to 
plaintiff,  demanding  that  it  appoint  an  arbi- 
trator, and  designating  D.  C.  Swann  as  his 
agent  and  arbitrator.  After  some  delay  plain- 
tiff selected  John  McKercher  as  his  arbitrator 
and  these  two  selected  J.  M.  Taylor  as  the 
third,  and  they  made  an  award  of  $2,000  dam- 
ages in  favor  of  defendants  and  directed  that 
it  should  be  paid  to  Ina  Flnley.  The  plaintiff 
refused  to  pay  the  award  and  an  action  to 
recover  was  brought  by  the  defendants.  A  de- 
cree was  rendered  in  favor  of  plaintiff,  and 
defendants  appeal. 

J.  K.  Weatherford,  for  appellants.  C.  EL 
Sox  (Hewitt  &  Sox,  on  the  brief),  for  re- 
spondent. 
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McBRIDB^  J.  (after  stating  the  facts  as 
above).  Many  reasons  are  urged  by  plaintlfF 
for  setting  aside  this  award,  which  In  the 
main  seems  to  have  been  conducted  In  the 
Informal  manner  common  In  such  proceed* 
Ings. 

Without  discussing  all  the  objections  urg- 
ed against  the  validity  of  the  award,  we  are, 
of  the  opinion  that  the  conveyance  by  Rice 
to  Ina  Flnley  oi>erated  as  a  revocation  of  the 
submission,  and  that  the  arbitrators  were 
without  power  to  act  under  the  written 
agreement  Ina  Flnley  was  not  bound  by 
the  written  agreement  to  submit  to  arbitra- 
tion, and  Rice  had  voluntarily  put  It  out  of 
i^  power  to  perform  his  agreement  to  malce 
a  conveyance.  Only  the  parties  who  sign  the 
agreement  of  submission  are  bound  by  it. 
Practically  this  Is  an  attempted  arbitration 
between  plaintlfT  on  the  one  hand,  and  Rice 
and  Flnley,  and  Ina  Flnley,  who  is  a  stran- 
ger '  to  the  agreement,  on  the  other.  The 
agreement  of  submission  was  revoked  by 
operation  of  law  when  Rice  conveyed  the 
premises.  Billings  on  Awards,  p.  20;  Smith 
V.  Reeves,  6  Dowl.  Pr.  O.  613. 

The  decree  of  the  circuit  court  Is  afhrmed. 


(58  Or.  U») 

DUNNIOAN  V.  WOOD.t 
(Supreme  Court  of  Oregon.    Jan.  10,  1911.) 

1.  AnvEBSC  Possession  (§  65*)— Bntbt  aro 
Possession  bt  Mistakb— Intention — Ef- 
ncT. 

Where  a  party  holds  possession  of  land  un- 
der mistake  or  ignorance  as  to  the  true  line 
and  with  no  intention  to  claim  beyond  the  true 
line,  when  it  should  be  discovered,  bis  posses- 
sion is  not  adverse. 

nSd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §{  365-370;  Dec.  Dig.  i  65.*] 

2.  Adverse  Possession  ({  85*)  —  Hostile 
Ghabacteb  of  Possession— E]vidknce—Pbe- 
bdkptions. 

Actual,  open,  notorious,  distinct,  and  con- 
tinnoas  possession  of  real  property  under  a 
claim  of  right,  and  not  inconsistent  with  the 
other  acts  of  the  party  or  with  the  circumstanc- 
es of  the  case,  raises  a  presumption  that  such 
possession  is  hostile  to  all  other  claimants. 

[B3d.  Note. — Ftor  other  cases,  see  Adverse  Pos- 
session, Cent,  Dig.  {  498;   Dec.  Dig.  {  85.*] 

S.  AnvEBSB  Possession  ({  65*)  —  Inolosino 
Land  bt  Mistake— Claim  of  Title— Ef- 
fect. 

Where  a  person  incloses  land  of  another  by 
mistake,  claiming  it  as  his  own,  actual  posses- 
sion will  work  a  disseisure  of  the  owner. 

[EJd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Ont.  Dig.  {{  365-370;  Dec  Dig.  S 
(55.*) 

4.  Advebse  Possession  ({  114*)— Title  Ao- 
qcTBED  BT  Adverse  Possession— Evidence. 
In  a  suit  to  determine  the  ownership  of  a 
strip  of  land  along  the  boundary  between  de- 
fendant's and  plaintiff's  land,  evidence  held  to 
show  defendant's  actual,  notorious,  continuous, 
undisturbed,  and  hostile  possession  of  the  land 
in  dispute,  under  a  claim  of  right,  for  more 
than  40  years  prior  to  plaintiff's  assertion  of 


title,  sufficient  to  vest  title  In  defendant  by  ad- 
verse possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  682-690;  Dec.  Dig.  | 
114.*] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;  William  Qalloway,  Judge. 

Suit  by  Edward  A.  Dunnigan  against  Amer 
Wood,  by  Jacob  Ogle,  his  guardian.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

This  is  a  suit  to  determine  the  ownership 
of  a  strip  of  land  along  the  entire  south  line 
of  defendant's  land,  87  links  wide  at  the  east 
and  72  links  wide  at  the  west  end,  contain- 
ing about  6  acres ;  the  south  line  of  defend- 
ant's and  the  north  line  of  plaintiff's  land 
being  a  common  boundary.  Dividing  the  two 
farms  Is  an  old  rail  fence,  constructed  by  the 
predecessors  of  plaintiff  and  defendant  more 
than  45  years  ago ;  the  strip  of  land  In  dis- 
pute being  north  of  the  old  fence.  Defend- 
ant denies  ownership  in  plaintiff,  alleges 
ownership  in  himself,  and  pleads  possession, 
and  title  by  prescription.  The  lands  of  the 
plaintiff  and  defendant  are  portions  of  the 
donation  land  claim  of  Thomas  C.  Howell,  in 
township  6  south,  range  2  west  of  Willamette 
meridian,  Marion  county,  state  of  Oregon. 
Plaintiff  purchased  his  land  about  two  years 
before  the  commencement  of  this  suit  from 
one  Charles  Arnold,  at  a  given  price  per 
acre ;  Arnold  claiming  pay  for  165  acres.  A 
survey  was  made,  and,  for  the  first  time.  It 
was  claimed  that  the  old  fence  was  not  on 
the  line,  and  something  like  6  acres  of  the 
Arnold  land  was  within  Wood's  Indosure. 
The  court  below  found  In  favor  of  the  plain- 
tiff, and  entered  a  decree  accordingly,  from 
which  defendant  appeals. 

John  A.  Jeffr^  and  George  O.  Bingham, 
for  appellant  W.  M.  Kaiser  and  M.  B. 
Pogue,  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
There  is  no  conflict  in  the  testimony  in  the 
case.  The  contention  is  as  to  the  effect  or 
deductions  to  be  drawn  from  the  testimony, 
or  from  the  facts  as  disclosed  thereby.  It 
appears  that  the  defendant's  land  and  a  tract 
on  the  east,  not  in  qnestlon,  was  conveyed 
by  Howell  to  one  Swegle,  November  29,  1858, 
and  described  as  follows:  "Commencing  at 
the  northwest  corner  of  our  land  claim  at  a 
stake;  thence  east  101  chains  and  81  links 
to  a  stake;  thence  southwest  78  chains  to  a 
stake;  thence  west  23  chains  and  31  links 
to  a  stake;  thence  north  42  chains  and  3 
links  to  a  stake;  thence  west  76  chains  and 
13  links  to  a  stake;  thence  north  37  chains 
and  2  links  to  the  place  of  beginning,  con- 
taining 480  acres  of  land  be  the  same  more 
or  less.  Said  described  land  Is  a  part  of  our 
donation,  notification  No.  291,  claim  No.  47." 
On  May  17,  1865,  the  land  of  the  same  de- 
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scription  was  conveyed  to  the  defendant 
Wood.  On  November  11,  1858,  Howell  con- 
veyed to  Pleasant  Howell  the  premises  now 
owned  by  plaintiff,  and  described  them  as 
follows :  "The  same  being  In  Marlon  county, 
O.  T.,  In  township  0  south,  range  2  west  of 
the  Willamette  meridian,  commencing  at  a 
stake  three  rods  north  of  the  township  line 
at  a  stake;  thence  west  70  chains  and  15 
links  to  a  stake ;  thence  north  21  chains  87 
links  to  a  stake ;  thence  east  76.15  chains  to 
a  stake;  thence  south  21  chains  87  links  to 
a  stake,  being  the  beginning  corner,  contain- 
ing 160  acres  of  land  be  the  same  more  or 
less.  Said  described  land  is  a  part  of  our  do- 
nation claim  under  the  act  of  Congress  ap- 
proved September  27,  1850,  notification  No. 
291,  claim  No.  47,  as  on  file  In  the  surveyor's 
office  in  Oregon  Territory."  On  June  8, 1809, 
Howell  conveyed  to  one  Buford,  and  on  Oc- 
tober 3,  1802,  Buford,  by  the  same  descrip- 
tion, conveyed  to  plaintiff's  predecessor, 
Charles  Arnold. 

It  appears  from  the  uncontradicted  testi- 
mony that  the  rail  fence  was  constructed 
some  time  prior  to  1862 ;  that  there  are  trees 
from  5  to  16  inches  in  diameter,  and'  appar- 
ently from  20  to  30  years  old,  growing  along 
and  in  the  comers  thereof ;  that  the  defend- 
ant Wood,  during  his  ownership,  has  resided 
upon,  cleared,  and  cultivated  his  land,  and, 
for  a  portion  of  the  distance,  close  to  the 
fence  in  question ;  that  In  the  eastern  part, 
next  to  the  fence,  there  was  a  garden;  and 
that,  for  a  portion  of  the  way,  the  fence  is 
constructed  through  timber  and  brush.  It 
also  appears  that  Arnold,  plaintiff  Dunnl- 
gan's  predecessor,  during  about  the  same 
time  resided  upon  his  land,  and  cleared  and 
cultivated  a  portion  thereof  to  the  Hue  of 
the  fence  mentioned.  That  each  of  the  re- 
spective parties,  during  all  that  time  of  more 
than  40  years,  recognized  the  old  worm  fence 
as  the  true  division  line  between  the  two 
tracts,  contributing  their  portion  in  building 
and  maintaining  the  fence,  which,  for  that 
purpose,  was  divided  into  four  sections,  and 
each  party,  in  erecting  his  portion  thereof, 
constructed  it  on  his  own  land,  making  slight 
offsets  in  the  fence,  except  that  at  the  west 
end,  running  up  and  down  a  hill  for  about 
100  feet  (In  order  to  obtain  a  better  grade), 
the  line  of  fence  was  varied  by  defendant 
Wood,  and  constructed  on  his  own  land. 

According  to  the  survey  of  plaintiff's  land, 
made  by  the  county  surveyor,  beginning  at 
the  re-entrant  corner  of  the  Thomas  C.  How- 
ell donation  land  claim,  which,  according  to 
the  government  field  notes,  is  1  chain  and  8 
links  north  of  the  township  line,  and  running 
north  21.87  chains  (to  a  point  87  links  north 
of  the  rail  fence  on  the  line  as  claimed  by 
the  defendant) ;  thence  west  76.15  chains  to 
the  west  line  of  Thomas  C.  Howell's  claim; 
thence  south  21.87  chains  to  the  southwest 
comer  of  the  claim  (a  point  located  from 
witness'  trees):    thence  east  76.15  chains  to 


place  of  beginning,  making  the  line,  as  claim- 
ed by  plaintiff,  87  links  north  of  the  fence 
at  the  northeast  comer  and  72  links  north  of 
the  fence  at  the  northwest  corner  of  plain- 
tiff's land,  it  would  embrace,  within  defend- 
ant's inclosure,  about  5  acres,  the  premises 
in  dispute.  That,  when  the  survey  was 
niade,  the  stakes  mentioned  In  the  deeds 
were,  and  had  been  for  a  long  time  prior 
thereto,  obliterated.  That  the  township  line 
near  these  points  is  in  cultivated  fields,  with 
nothing  to  mark  Its  location,  and  that  the 
surveyor,  in  running  the  south  line  of  de- 
fendant's land,  followed  along  an  old  fence 
between  the  Thomas  C.  Howell  donation  land 
claim  and  the  John  Howell  donation  land 
claim. 

The  contention  of  the  plaintiff  Is  that  the 
possession  by  defendant  of  the  land  in  con- 
troversy was  not  adverse  to  plaintiffs  rights. 
If  the  claim  of  the  defendant,  as  alleged  in 
his  answer,  that  he  has  been  In  the  open, 
notorious,  exclusive,  and  adverse  possession 
of  the  strip  of  land,  under  claim  of  right,  for 
more  than  10  vears  Is  sustained  by  the  evi- 
dence, it  is  decisive  of  this  case,  regardless 
of  where  the  line  between  the  two  tracts 
originally  should  have  been  located. 

Plaintiff  cites  the  cases  of  King  ▼.  Brig- 
ham,  19  Or.  670,  25  Pac.  150,  and  23  Or.  262, 
281,  31  Pac.  601,  606,  18  L.  B.  A.  361,  as  ap- 
plicable to  the  facts  herein.  In  the  latter 
case,  it  appears  that  the  plaintiff  occupied 
land  up  to  a  fence,  or  the  line,  as  he  alleged, 
because  he  believed  it  to  be  the  true  bound- 
ary, but  without  any  Intention  of  claiming 
thereto,  if  it  should  be  determined  by  the 
suit  to  be  beyond  the  true  line ;  that  at  the 
time  of  the  second  suit,  the  plaintiff,  by  a 
leading  question,  was  made  to  claim  to  own 
the  land  in  controversy,  whether  covered  by 
his  patent  or  not,  concerning  which  Mr.  Chief 
Justice  Lord  said:  "But  claims  of  this  sort, 
unless  consistent  with  the  acts  of  the  parties 
and  other  circumstances  of  the  case,  are  not 
very  satisfactory  proof  to  establish  title  by 
adverse  possession  to  the  lands  covered  by  ti- 
tle of  others."  In  the  opinion  In  the  first 
case,  at  page  570,  19  Or.,  at  page  153,  25 
Pac,  it  is  noted  by  Mr.  justice  Bean  that 
"the  evidence  shows  that  Mr.  King  held  this 
possession,  if  at  all,  under  mistake  or  .igno- 
rance as  to  his  true  line,  and  with  no  inten- 
tion to  claim  beyond  the  true  line  when  dis- 
covered. Such  a  possession  is  not  adverse 
and  cannot  ripen  into  a  title  as  against  the 
real  owner" — citing  in  support  thereof  Cau- 
fleld  V.  Clark,  17  Or.  473,  21  Pac.  443,  11  Am. 
St  Rep.  845. 

However,  the  facts  in  the  case  of  King  ▼. 
Brigham  differ  materially  from  the  one  at 
bar.  In  this  suit  the  fence  between  the 
plalntlfTs  and  defendant's  tracts  was  con- 
structed soon  after  the  execution  of  the 
deeds  describing  stakes  at  the  ends  of  the  di- 
vision line,  and  the  circumstances  do  not  in- 
dicate that  there  was  any  mistake  in  the  gen- 
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eral  location  of  the  fence,  but  rather  that  It 
was  built  while  the  line  dividing  the  tracts 
was  evidenced  by  stakes,  and  was  therefore 
the  true  boundary  line.  All  of  the  acts  of 
the  defendant  and  of  the  predecessors  In  in- 
terest of  the  plaintiff,  and  the  circumstances 
of  the  case  relating  to  the  occupancy  and  cul- 
tivation of  the  respective  tracts,  and  the 
construction  and  maintenance  of  the  division 
fence  ever  since  1862,  show  the  possession 
of  the  land  by  defendant  was  complete  and 
rightful  and  adverse  to  plaintiff,  and  not  sub- 
servient to  any  title  asserted  by  the  latter. 

Actual,  open,  notorious,  distinct,  and  con- 
tinuous possession  of  real  property,  under  a 
claim  of  right,  and  not  inconsistent  with  the 
other  acts  of  the  party  or  circumstances  In 
the  case,  raise  a  presumption  that  the  pos- 
session is  hostile.  Greene  v.  Anglemire,  77 
Mich.  168.  172,  43  N.  W.  772. 

In  Meyer  v.  Hope,  101  Wis.  125,  77  N.  W. 
720,  the  court  says :  "The  doctrine  that  evi- 
dence of  adverse  possession  must  be  constru- 
ed strictly  and  every  reasonable  presumption 
be  made  in  favor  of  the  true  owner  is  well 
understood,  but  that  does  not  avail  against 
the  fact  of  exclusive,  notorious,  unexplained, 
continuous,  occupation  for  the  requisite  period 
to  acquire  title  by  prescription.  When  that  is 
established,  it  is  conclusive  as  to  the  nature  of 
the  possession,  till  rebutted  by  some  satis- 
factory evidence.  It  overcomes  the  presump- 
tion previously  existing  in  favor  of  the  true 
owner,  and  a  presumption  arises  from  the 
facts  in  favor  of  the  occupant,  that  his  oc- 
cupancy was  characterized  by  all  the  other 
elements  requisite  to  adverse  possession. 
•    •    *  •• 

In  Gist  V.  Doke,  42  Or.  223,  70  Pac.  704, 
Mr.  Justice  Wolverton,  citing  Ramsey  v.  Og- 
den,  23  Or.  347,  31  Pac.  778,  says:  "It  was 
held  that  in  case  of  a  person  inclosing  land 
of  another  by  mistake,  claiming  it  as  his 
own,  actual  possession  will  work  a  dlsselsure 
of  the  owner."  See,  also,  Caufleld  v.  Clark, 
17  Or.  473,  21  Pac.  ^43,  11  Am.  St  Rep.  845. 

We  think  It  clearly  shown  by  the  evidence 
on  the  part  of  defendant  that  he  has  been 
in  the  actual,  visible,  notorious,  exclusive, 
continuous,  undisturbed,  and  hostile  posses- 
sion of  the  land  in  dispute,  under  a  claim  of 
right,  for  more  than  40  years  prior  to  plain- 
tiff or  his  predecessor  asserting  any  claim  to 
the  tract  in  dispute.  Cooper  v.  Blair,  50  Or. 
S04,  92  Pac.  1074.  That  the  defendant  is  the 
owner  in  fee  simple,  and  entitled  to  the  pos- 
session thereof.  That  the  general  line  of 
the  old  fence,  not  following  the  slight  curves 
through  the  timber,  or  the  angles  or  the  di- 
version at  the  west  end  on  the  side  of  the 
bill,  is  the  true  boundary  line  between  the 
tracts  of  land  of  plaintiff  and  defendant 

It  follows  that  the  decree  of  the  lower 
court  mast  be  reversed,  and  one  entered  here 
in  accordance  herewith. 


(42  Mont  Ml) 
YANCEY  et  al,  v.  NORTHERN  PAC.  BY.  CO. 
(Snpreme  Court  of  Montana.     Dec.  12,  1810.) 

1.  AssiosMENTO  (§  137*)— Actions  — Sdffi- 
oiENOT  OF  Evidence— IDENTITT  of  Pabties. 

Id  an  action  on  an  assigned  claim  for 
wages,  evidence  held  to  show  that  the  assign- 
ment was  made  to  both  of  plaintiffs,  and  not 
merely  to  one  of  them. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  I  234 ;  Dec.  Dig.  |  137.*] 

2.  Replevin  (8  !•)— Tboveb  and  Convkbsion 
(i  13*)— Action  (S  28*)— Remedies. 

The  owner  of  converted  goods  may  in  a 
proper  case  either  proceed  in  claim  and  delivery 
to  recover  them,  or  sue  for  damages  for  their 
conversion,  or  may  waive  the  tort  and  sue  for 
their  valne  upon  an  implied  promise. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  §  1;  Dec.  Dig.  f  1;*  Trover  and 
Conversion,  Cent.  Dig.  Jf  103-116;    Dec.  Dig. 

L13:»    Action,  Cent  Dig.  S|  199-203;    Dec. 
ig.  S  28.*] 

3.  PMADINO   (J  146*)— OOUNTEBCLAIM. 

The  aafficiency  of  a  counterclaim  should 
be  determined  by  the  rules  applicable  to  a  com- 
plaint 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  a  294-296;   Dec.  Dig.  §  146.*] 

4.  Pi,*ADiNO  (f  374*)— Proof  —  AxxEOATiONB 
OF  Complaint. 

Plaintiff  must  prove  all  facts  which  it  is 
necessary  to  allege  in  the  complaint  to  state  a 
cause  of  action. 

[Ed.  Note.— For  other  cases,  sec  Pleading, 
Cent  Dig.  St  1217-1223;   Dec.  Dig.  §  374.*] 

5.  Saxes  (§  353*)— Implied   Contbaots— Ac- 
tions— Allegations— Nonpayment. 

An  allegation  of  nonpayment  is  as  essen- 
tial in  an  action  upon  an  implied  contract  as 
for  goods  sold  and  delivered,  as  in  an  action 
upon  an  express  contract,  so  that,  in  an  action 
on  an  assigned  claim,  a  counterclaim  as  for 
goods  sold  and  delivered,  based  on  the  assign- 
or's conversion  of  defendant's  goods,  most  al- 
lege nonpayment. 

[E3d.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1003;   Dec.  Dig.  i  353.*] 

6.  Sales  (8  357*)— Bubden  of  Pboof. 

Under  Rev.  Codes,  8  7886,  requiring  a  par-, 
ty  to  prove  the  affirmative  of  bis  own  allega- 
tions, one  counterciaiming  on  an  implied  con- 
tract as  for  goods  sold  andf  delivered  must  prove 
nonpayment;  it  being  necessary  to  allege  non- 
payment 

{Ed.  Note. — For  other  cases,  see  Sales,  Cent, 
g.  88  1044-1048;    Dec.  Dig.  §  357.*] 

Appeal  from  Sixth  Judicial  District  Court, 
Park  County;  Frank  Henfy,  Judge. 

Action  by  Dan  Yancey  and  another,  co- 
partners as  Yancey  &  Laurens,  against  the 
Northern  Pacific  Railway  Company.  From 
a  Judgment  for  plaintiff  and  an  order  deny- 
ing a  motion  for  new  trial,  defendant  ap- 
peals.   Afllrmed. 

Wm.  Wallace,  Jr.,  John  G.  Brown,  R.  P. 
Gaines,  and  A.  P.  Stark,  for  appellant.  Yan- 
cey &  Laurens,  John  T.  Smith  &  Son,  E.  M. 
Niles,  and  E.  O.  Jones,  for  respondents. 

HOLLOWAY,  J.  The  complaint  in  this  ac- 
tion alleges  that  on  February  8,  1909,  the  de- 
fendant railway  company  was  Indebted  to 
W.  A.  Malone  in  the  sum  of  $140  for  wages 


•For  otbar  cum  see  lame  topic  and  tectlon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Kejr  No.  Series  A  Rep'r  Indexes 
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earned  by  Malone  while  employed  by  the 
railway  company  as  a  locomotive  fireman ; 
that  on  February  8, 1909,  for  a  valuable  con- 
sideration, Malone  assigned  his  claim  for 
wages  to  the  plaintiffs;  that  plaintiffs  noti- 
fied the  railway  company  of  the  assignment 
and  demanded  payment  of  the  amount  of  the 
claim;  and  that  this  demand  was  refused. 
The  answer  of  the  railway  company  denies 
any  Indebtedness  to  Malone,  denies  any  snf- 
flcient  knowledge  to  form  a  belief  as  to 
whether  Malone  made  an  assignment  to  plain- 
tiffs, and  whether  plaintiffs  notified  the  de- 
fendant or  demanded  payment  As  a  set-off 
or  counterclaim.  It  Is  alleged  that  on  Febru- 
ary 7,  1909,  Malone  had  earned  not  more 
than  $110  by  reason  of  his  employment  by 
the  railway  company,  and  "(2)  that  between 
the  Ist  day  of  September,  1908,  and  the  5th 
day  of  February,  1909,  the  said  W.  A.  Ma- 
lone took  from  the  possession  of  the  defend- 
ant and  converted  to  his  own  use  certain 
goods,  wares,  and  merchandise  belonging  to 
the  defendant  of  the  value  of  $500,  and 
thereby  became  indebted  to  the  defendant  In 
the  sum  of  $500;  that  the  said  Malone  did 
not  at  any  time,  or  at  all,  pay  the  defendant 
for  said  goods,  wares,  or  merchandise,  and 
that  amount  has  never  been  paid;  and  that 
on  the  7th  day  of  February,  1909,  the  Indebt- 
edness of  said  Malone  to  defendant  more 
than  offset  the  amount  which  had  been  earn- 
ed by  him  as  above  set  forth."  The  cause 
originated  In  a  Justice  of.  the  peace  court 
was  appealed  to  the  district  court,  and  there 
submitted  to  the  court  sitting  with  a  Jury. 
A  verdict  was  returned  in  favor  of  the  plain- 
tiffs for  $117.65,  and  Judgment  was  rendered 
and  entered  thereon.  From  that  Judgment 
and  an  order  denying  It  a  new  trial  the  de- 
fendant railway  company  appealed.  In  their 
brief  counsel  for  appellant  say:  "Two  ques- 
tions arise:  Variance  and  the  amount  of  the 
verdict" 

1.  It  is  claimed  that  there  Is  a  fatal  vari- 
ance between  the  pleading  on  the  part  of  the 
plaintiffs,  and  the  proof  offered  by  them  in 
support  thereof  in  this:  That,  while  the 
complaint  counts  upon  an  assignment  of  a 
claim  to  Tancey  &  Laurens,  the  evidence 
shows  an  assignment  to  the  plaintiff  Yancey 
alone.  The  only  evidence  in  the  record  touch- 
ing the  assignment  is  that  furnished  by  the 
testimony  of  plaintiff  Yancey  himself,  as 
follows:  "Mr.  Malone  was  indebted  to  Mr. 
Laurens  and  myself  for  services  as  his  at- 
torney, and  also  for  money  advanced.  •  •  • 
I  bad  several  talks  with  Mr.  Malone,  and  he 
engaged  me  to  represent  him  as  counsel,  Mr. 
Laurens  and  I,  and  we  were  to  get  our  pay 
some  way  or  other ;  and  in  talking  this  mat- 
ter over  he  said  to  me,  'I  will  give  you  my 
pay  for  January  and  February.  I  have  work- 
ed up  until  yesterday,'  I  think  he  said,  and 
I  accepted  that  as  pay  for  my  work,  and  for 
money  I  was  to  advance  him  and  other  peo- 
ple ;  Just  a  verbal  statement  that  he  assigned 
it  to  me,  bis  time,  what  he  had  coming  from 


the  Northern  Pacific  Railway  Company  for 
the  months  of  January  and  February,  1909. 
This  was  the  8th  day  of  this  last  February 
this  conversation  occurred."  While  there 
does  not  appear  to  be  any  excuse  for  the  wit- 
ness' use  of  the  singular  pronouns  "I,"  "my," 
and  "me,"  yet  it  does  seem  a  fair  construc- 
tion of  the  testimony  as  a  whole  that  the 
assignment  was  made  to  Yancey  &  Laurens. 
The  transaction  ai^arently  took  place  be- 
tween Malone  and  Yancey,  but  It  was  the 
firm  which  had  been  employed  by  Malone, 
and  the  language,  "I  will  give  you  my  pay 
for  January  and  February,"  Is  not  only  con- 
sistent with  the  Idea  that  Malone  employed 
the  pronoun  "you"  as  plural,  but  is  really  in- 
consistent with  any  other  view.  If  this  is 
correct  and  Malone  actually  made  the  as- 
signment to  Yancey  &  Laurens,  it  is  wholly 
immaterial  that  Yancey  may  have  given  un- 
due prominence  in  his  testimony  to  one  par- 
ticular member  of  the  firm. 

2.  The  other  contention  made  is  that  the 
verdict  is  so  far  excessive  as  to  show  passion 
and  prejudice  on  the  part  of  the  jury  In  re- 
turning it  This  contention  is  based  upon 
the  theory  that  had  the  jury  allowed  the  de- 
fendant's counterclaim  for  the  difference  be- 
tween the  value  of  the  goods  converted  and 
the  value  of  the  goods  which  the  evidence 
shows  were  returned  the  verdict  could  not 
have  exceeded  $11.82.  In  their  briefs  both 
parties  to  this  action  treat  the  evidence  in 
the  record  as  proving  whatever  it  tends  to 
prove.  Upon  that  theory  we  may  say  that 
the  evidence  proves  these  facts:  (1)  That 
during  January  and  up  to  February  8,  1909, 
Malone  earned  $117.66  by  reason  of  his  em- 
ployment by  the  railway  company;  (2)  that 
his  claim  for  that  amount  was  assigned  to 
the  plaintiffs  on  February  8th,  and  was  not 
paid;  (3)  that  between  ^eptember  1,  1908, 
and  February  8,  1909,  Malone  had  converted 
goods  belonging  to  the  defendant  company 
of  the  value  of  $241.92 ;  and  (4)  that  of  these 
goods  so  converted  a  portion  thereof  of  the 
value  of  $136.08  had  been  reclaimed  by,  and 
returned  to,  the  railway  company  before  this 
action  was  commenced.  It  must  be  conceded 
at  once  that  in  case  the  goods  of  one  per- 
son are  taken  and  converted  by  another,  the 
owner  may,  if  the  facts  warrant  it,  proceed 
either  in  claim  and  delivery  or  for  damages 
for  the  conversion,  or  be  may  waive  the  tort 
and  sue  upon  the  implied  promise  for  the 
value  of  the  goods.  Yore  v.  Murphy,  10 
Mont.  304,  25  Pac.  1039.  A  counterclaim  is 
in  effect  a  complaint  on  the  part  of  the  de- 
fendant against  the  plaintiff,  and  its  suflS- 
ciency  as  a  pleading  Is  to  be  determined  by 
the  same  rules  which  are  applied  to  deter- 
mine the  sufficiency  of  a  complaint  Bliss  on 
Code  Pleading,  $  367. 

Omitting  for  the  present  any  reference  to 
the  assignment  by  Malone  to  plaintiffs,  and 
the  counterclaim  pleaded  In  this  action  Is  in 
effect  a  complaint  by  the  railway  company 
against  Malone  for  the  value  of  the  goods 
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converted  and  not  returned.  In  otber  words, 
tbe  railway  company  waived  the  tort,  and  Is 
now  seeking  to  recover  tbe  value  of  the 
goods  as  though  they  had  been  sold  and  de- 
livered to  Malone,  who  impliedly  promised 
to  pay  for  them.  We  adopt  the  following 
from  16  Encyclopedia  of  Pleading  &  Practice, 
178:  "Whatever,  in  general,  it  Is  necessary 
for  a  plaintiff  to  prove  to  make  out  bis  cause 
of  action,  it  is  necessary  for  him  to  allege 
in  his  complaint,  and  whatever  facts  it  is 
necessary  for  a  plaintiff  to  allege  it  follows 
as  a  logical  sequence'  must  be  proved."  So 
manifestly  Just  and  sensible  is  this  rule,  that 
one  is  surprised  to  find  that  it  is  not  univer- 
sally recognized  and  applied.  While  many 
courts  refuse  to  follow  It,  we  insist  that  any 
other  rule  leads  to  the  most  absurd  results. 
To  determine  upon  whom  rests  the  harden 
of  proof  in  this  instance,  then,  It  is  only  nec- 
essary to  determine  what  allegations  are 
necessary  to  state  a  cause  of  action  for  goods 
sold  and  delivered,  where  the  law  implies  a 
promise  to  pay.  The  action  is  upon  tbe  con- 
tract, and  therefore  the  complaint  must  al- 
lege a  breach.  In  Lent  v.  New  York  &  M. 
Ry.  Co.,  130  N.  T.  604,  29  N.  E.  988,  the 
court  said:  "It  does  not  admit  of  contro- 
versy that,  upon  an  ordinary  contract  for  the 
payment  of  money,  nonpayment  is  the  fact 
which  constitutes  the  breach  of  the  contract 
and  is  the  essence  of  the  canse  of  action, 
and,  being  such  within  the  rule  of  the  Code, 
it  must  be  alleged  in  the  complaint" 

In  Friscb  v.  Caler,  21  Cal.  71,  the  same 
rule  is  announced  as  follows:  "In  an  action 
for  the  breach  of  a  contract  it  is  necessary 
to  allege  that  the  contract  has  been  broken, 
and  there  is  no  difference  In  this  respect  be- 
tween a  promissory  note  and  other  contracts. 
Tbe  failure  to  pay  constitutes  the  breach  and 
must  be  alleged."  In  Hershfield  v.  Aiken,  3 
Mont  442,  this  court  referred  to  the  case  of 
Prlscta  V.  Caler,  above,  and  held  that  in  an 
action  on  a  promissory  note  the  complaint 
which  did  not  allege  nonpayment  did  not 
allege  a  breach  of  the  contract  In  Burke  v. 
Inter-State  S.  &  L.  Ass'n,  25  Mont  315,  64 
Pac.  879,  87  Am.  St  Rep.  416,  it  was  assum- 
ed that  in  an  action  upon  a  promissory  note 
the  plaintiff  mast  allege  nonpayment  In 
Van  Horn  v.  Holt  30  Mont  69,  75  Pac.  680, 
the  action  was  upon  an  injunction  bond,  and 
we  said:  "This  action  is  upon  the  bond,  and 
plaintiff  sets  forth  at  length  the  damages 
which  he  suffered  by  reason  of  the  injunc- 
tion, but  does  not  say  that  such  damages 
have  not  been  paid.  The  gist  of  the  action — 
that  which  gives  rise  to  the  action — ^Is  the 
failure  of  Howard  or  his  sureties  (appellants 
here)  to  pay  such  damages,  or.  In  otber 
words,  the  gist  of  the  action  is  the  breach  of 
tbe  contract ;  and,  in  tbe  absence  of  an  alle- 
gation of  a  failure  to  pay,  there  is  no  allega- 
tion of  any  breach  whatever,  and  consequent* 
ly  nothing  which  can  give  rise  to  an  action." 


In  State  v.  Lagoni,  30  Mont  472,  76  Pac. 
1044,  in  considering  an  action  on  a  baU  bond 
or  recognizance,  this  court  said:  "The  com- 
plaint is  also  fatally  defective  because  it 
fails  to  state  that  the  amount  due  the  plain- 
tiff by  the  terms  of  tbe  undertaking  has  not 
been  paid."  Bebee  v.  Jackson,  32  Mont  217, 
79  Pac.  1051,  was  an  action  upon  an  injunc- 
tion bond,  and  upon  the  authority  of  the 
last  two  cases  we  again  held  that  the  allega- 
tion of  nonpayment  is  "necessary  to  the  suf- 
ficiency of  the  complaint" 

If  the  allegation  of  nonpayment  is  neces- 
sary in  an  action  upon  an  express  contract  it 
is  equally  necessary  upon  an  implied  con- 
tract Our  conclusion  is  that  the  allegation 
of  nonpayment  In  this  counterclaim  is  a  ma- 
terial allegation — one  necessary  to  state  a 
cause  of  action — and,  being  deemed  denied, 
must  be  proved;  and  the  defendant  having 
the  affirmative  of  that  issue,  had  tbe  burden 
of  proof.  Rev.  Codes,  {  7886.  Since  the  de- 
fendant failed  to  prove  nonpayment.  It  fail- 
ed to  establish  its  counterclaim,  and  the  ver- 
dict returned  was  fully  Justified. 

Tbe  judgment  and  order  are  affirmed. 

Affirmed; 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 


(42  Hont.  335) 
SULLIVAN  V.  FRIED  et  al. 
(Supreme  Court  of  Montana.     Dec.  7,   1910.) 

1.  Appeai.  and  Ebbob  (t  1245*)— LiABiLiTT 
ON  Bonds— Complaint. 

In  an  action  npon  an  undertaking  to  stay 
execution  pending  appeal  from  a  judgment  or- 
dering a  return  of  certain  property  or  the  pay- 
ment of  a  specified  sum,  the  plaintiff  alleged 
that  defendants  gave  the  undertakiuK  that  tbe 
judgment  appealeid  from  was  affirmed  that  the 
property  had  not  been  returned,  that  execution 
had  been  issued,  and  remained  wholly  unsatis- 
fied, and  that  no  part  of  the  sum  specified  has 
been  paid,  and  further  set  out  tbe  undertaking 
in  full.  Held,  that  while  the  complaint  was  in- 
definite,  in  that  it;  does  not  allege  tbe  amount 
was  fixed  by  tbe  court,  as  required  in  section 
7103,  Rev.  Oodes,  the  undertaking  recites  this 
fact,  and  since  the  filing  of  the  undertaking,  the 
amount  being  fixed  by  the  court,  operates  ipso 
facto  to  stay  execution  so  that  that  need  not  l>e 
alleged,  the  complaint  states  a  good  cause  of 
action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  1245.»] 

2.  Appeai.  and  Erbob  (|  1232*)— Liabilitt 
ON  Bonds— Bbkach. 

Where  an  undertaking  to  stay  execution 
pending  appeal  from  a  judgment  directing  the 
return  of  certain  property  on  the  payment  of  a 
specified  sum  was  conditioned  that  the  appel- 
lants or  either  of  them  would  ohey  tbe  order  ot 
the  appellate  court  npon  the  appeals  or  either 
of  them,  tbe  affirmance  of  the  judgment  was  a 
direction  to  the  district  court  to  execute  its 
judgment,  and  was  equivalent  to  an  order  of 
tbe  appellate  court  to  the  appellants  to  submit 
to  and  satisfy  the  judgment,  and  a  failure  so  to 
do  was  a  breach  of  the  undertaking. 

[I3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4753;   Dec.  Dig.  g  1232.*] 
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3.  Appeax  and  Ekbob  (§  1223*)— Liabilitt 
OF  Undebtaking — Natubb  of  Obligation. 
Where,  in  an  undertaking  to  stay  execution 
pending  appeal,  there  are  several  obligations, 
and,  the  first  being  In  the  usual  form,  another 
refers  to  "said  judgment  so  appealed  from,"  the 
appropriate  reference  to  the  description  of  the 
subject-matter  set  out  as  an  introduction  to  the 
first  undertaking  was  sufiicient  to  include  it  in 
the  whole  series  of  obligations  under  section 
7107,  Rev.  Codes,  which  declares  the  "undertak- 
ing prescribed  in  the  preceding  sections  may  be 
one,  instrument  or  several  at  the  option  of  appel- 
lant." 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1223.*] 

Appeal  from  District  Court,  Silver  Bow 
County;    John  B.  McCleman,  Judge. 

Action  by  Sophia  Sullivan  against  Max 
Fried  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded  for  new  trial. 

Nolan  &  Donovan,  for  appellant  3.  E. 
Healy,  for  respondents. 

BRANTLY,  C.  J.  Action  to  recover  upon 
an  undertaking  to  stay  execution  pending 
appeal  from  a  Judgment  recovered  by  the 
plaintiff  In  an  action  In  claim  and  delivery. 
The  Judgment  in  question  was  affirmed  by 
this  court  in  Sullivan  v.  Girson  et  al.,  39 
Mont  274,  102  Pac  320.  The  trial  In  the 
district  court  resulted  in  a  Judgment  of 
nonsuit  In  favor  of  defendants.  Plaintiff  has 
appealed  from  the  Judgment 

The  complaint  recites  the  history  of  tbe 
litigation  In  the  original  action  terminating 
In  tbe  Judgment  in  favor  of  plaintiff  declar- 
ing ber  entitled  to  recover  the  property  In 
controversy,  or.  In  case  delivery  thereof 
conld  not  be  had,  to  recover  tbe  sum  of  $850, 
with  tbe  costs  of  the  action.  It  alleges  that, 
upon  rendition  of  tbe  Judgment  the  defend- 
ants Girson  and  Neer,  Instead  of  delivering 
up  tbe  property  or  paying  the  plaintiff  the 
value  thereof  as  declared  by  tbe  Judgment, 
appealed  to  tbe  Supreme  Court  and  executed 
the  undertaking  with  defendants  Fried  and 
Raflsh  sureties  thereon.  Tbe  undertaking 
is  set  out  in  hsec  verba  and  contains  three 
distinct  obligations:  The  first  in  the  form 
of  tbe  usual  undertaking  on  appeal  In  the 
sum  of  $300,  and  conditioned  to  pay  the 
costs  awarded  upon  an  affirmance  of  the 
Judgment  or  a  dismissal  of  tbe  appeals;  tbe 
second  in  the  form  of  an  undertaking  on  su- 
persedeas to  stay  tbe  Judgment  for  costs  in 
tbe  district  court  and  In  double  tbe  amount 
thereof;  and  tbe  third,  tbe  one  upon  which 
recovery  Is  sought  In  this  action.  This  last 
Is  as  follows:  "And  whereas  tbe  appellant 
is  desirous  of  staying  the  execution  of  the 
said  Judgment  so  appealed  from,  in  so  far  as 
it  relates  to  tbe  delivery  of  the  possession 
of  the  said  personal  property,  we  further,  in 
consideration  thereof,  and  of  tbe  premises. 
Jointly  and  severally  undertake  and  promise 
and  do  adtnowledge  ourselves  further  Joint- 


ly and  severally  bound  In  tbe  further  sum  of 
seventeen  hundred  dollars  (being  tbe  amount 
for  that  purpose  fixed  by  tbe  Judge  of  this 
court)  to  the  effect  that  tiie  appellants  and 
each  of  them  will  obey  the  order  of  tbe  ap- 
pellate court  upon  the  appeals  or  either  of 
them  herein."    It  Is  then  alleged: 

"(4)  On  the  11th  day  of  June,  1909,  at  the 
June  term,  A.  D.  1909,  said  appeal  was  ar- 
gued In  tbe  said  Supreme  Court  and  on  the 
17th  day  of  June,  1900,  tbe  said  Supreme 
Court  affirmed  tbe  Judgment  of  tbe  district 
court  made  and  entered  on  tbe  11th  day  of 
March,  1908,  as  aforesaid,  declaring  tbe 
plaintiff  to  be  the  owner  of  and  entitled  to 
tbe  possession  of  said  personal  property. 

"(5)  On  the  7th  day  of  July,  1909,  the  re- 
mittitur of  said  Supreme  Court  was  received 
and  filed  in  the  office  of  tbe  clerk  of  said 
district  court  and  thereafter  plaintiff  served 
and  filed  upon  Girson  and  Neer  ber  claim 
for  costs  incurred  on  said  appeal  in  the  sum 
of  $16.55,  to  which  no  objection  was  filed 
by  said  Girson  and  Neer  within  tbe  time  al- 
lowed by  law. 

"(6)  That  said  Girson  and  Neer,  nor  either 
of  them,  have  returned  or  offered  to  return 
said  property. 

"(7)  That  on  tbe  10th  day  of  August,  1909, 
an  execution  was  issued  to  the  sheriff  of  said 
county  on  said  Judgment  agaljast  said  61r> 
son  and  Neer,  and  returned  wholly  unsat- 
isfied on  the  21st  day  of  August  IWQ. 

"(8)  That  tbe  defendants  Raflsh  and 
Fried  have  paid  tbe  costs  of  the  Supreme 
Court  and  of  tbe  district  court  to  wit  $45.- 
55.  That  they  have  not  paid  the  principal 
sum  of  $850,  nor  any  part  thereof,  nor  tbe 
Interest  due  thereon,  'nor  returned  tbe  said 
property  to  plaintiff,  nor  has  plaintiff  now 
the  said  property. 

"(9)  That  plaintiff  has  sustained  damages 
in  the  premises  In  tbe  sum  of  $850,  together 
with  interest  at  the  legal  rate  from  tbe  8th 
day  of  December,  1908." 

Tbe  answer  of  the  defendants  Fried  and 
Raflsh  admits  all  the  allegations  of  the  com- 
plaint, except  that  a  return  or  an  offer  to 
return  the  property  has  not  been  made  to 
plaintiff,  and  that  execution  has  been  Issued 
against  defendants  Girson  and  Neer,  and  re- 
turned wholly  unsatisfled.  The  answer  of 
defendant  Neer  is  substantially  a  copy  of 
that  of  Fried  and  Raflsh.  Girson  did  not 
appear  in  the  action.  Tbe  trial  court  granted 
a  nonsuit  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  In  our  view  the  ruling 
was  erroneous.  It  is  alleged  that  the  under- 
taking was  given  by  the  defendants  to  pro- 
cure a  stay  of  execution ;  that  tbe  Judgment 
of  tbe  district  court  was  affirmed;  that  the 
property  has  not  been  returned;  that  an  ex- 
ecution has  been  issued  and  returned  wholly 
unsatisfled;  and  that  no  part  of  the  sum  of 
$850,  tbe  value  of  tbe  property,  has  been 
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paid.  If  Id  stating  bis  cause  of  action  the 
plaintiff  shows  a  right  In  himself,  a  corres- 
ponding duty  owed  to  him  by  the  defendant 
concerning  this  right,  and  a  breach  of  this 
dnty  by  the  defendant,  the  statement  of  a 
cause  of  action  Is  complete.  The  allegations 
contained  in  the  complaint  are  sufficient  to 
meet  this  requirement  The  section  of  the 
statute  under  which  the  undertalclng  was 
.given  Is  the  following:  "Sec.  7103.  If  the 
Judgement  or  order  appealed  from  direct  the 
assignment  or  delivery  of  documents  or  per- 
sonal property,  the  execution  of  the  judg- 
ment or  order  cannot  be  stayed  by  appeal, 
unless  the  things  required  to  be  assigned  or 
delivered  be  placed  In  the  custody  of  such 
officer  or  receiver  as  the  court  may  appoint 
or  unless  an  undertaking  be  entered  Into  on 
the  part  of  the  appellant  with  at  least  two 
sureties,  and  in  such  amount  as  the  court 
or  a  Judge  thereof,  may  direct  to  the  effect 
that  the  appellant  will  obey  the  order  of  the 
appellate  court  upon  the  appeal."  Rev. 
Codes.  It  Is  not  specifically  alleged  that  the 
amount  of  the  undertaking  was  fixed  by  the 
court,  but  the  instrument  Is  set  forth  in  full 
and  contains  a  recital  that  such  was  the  fact 
This  renders  the  complaint  indefinite  in  this 
particular,  but  we  thlnlc  it  is  sufficient  to 
withstand  attack  by  general  demurrer.  Un- 
der the  provisions  of  the  statute  the  filing 
of  the  undertaking  after  the  amount  has 
been  fixed  by  the  court  for  that  purpose  op- 
erates ipso  facto  to  stay  execution,  and  that 
It  was  stayed  need  not  be  specifically  al- 
leged. 

It  is  said  by  counsel  for  respondents  that 
the  judgment  should  be  affirmed  for  the  rea- 
son that  the  sureties  undertook  only  to  obey 
the  order  of  the  appellate  court,  and,  that  since 
no  order  was  made  other  than  that  affirming 
the  Judgment  of  the  district  court  it  does 
not  appear  that  there  has  been  a  breach  of 
the  undertaking.  There  is  no  merit  In  this 
contention.  The  obligation  assumed  by  the 
sureties  as  the  statute  provides  was  that  the 
appellants  in  the  case  of  Sullivan  v.  Olrson 
et  aL  should  obey  the  order  of  the  appellate 
court  The  affirmance  of  the  Judgment  was 
a  direction  to  the  district  court  to  execute 
the  Judgment  It  bad  theretofore  rendered. 
This  was  tantamount  to  an  order  by  this 
court  directing  the  appellants  to  submit  to 
and  satisfy  the  Judgment  either  by  deliver- 
ing up  the  property  or  paying  the  value  of 
It  Any  other  view  would  defeat  the  pur- 
pose of  the  statute,  viz.,  that  the  respondent, 
in  case  execution  is  stayed,  shall  have  the 
assurance  that  at  the  end  of  the  litigation 
be  may  have  satisfaction  of  his  judgment  If 
not  by  the  appellant  then  by  those  by  whose 
Intervention  the  Judgment  was  stayed. 

The  further  contention  Is  made  that  the 
undertaking  is  too  Indefinite  and  uncertain 
to  furnish  a  basis  of  recovery,  because  It 
contains  no  sufficient  description  by  way  of 


introductory  recital,  to  Identify  the  Judg- 
ment This  contention  is  without  merit 
The  reference  in  the  undertaking  is  to  "said 
judgment  so  appealed  from."  The  statute 
(Rev.  Codes,  {  7107)  declares  that  the  "under- 
takings prescribed  in  the  foregoing  sections 
may  be  in  one  instrument  or  several,  at  the 
option  of  the  appellant."  Clearly  the  pur- 
pose of  this  provision  is  to  enable  an  appel- 
lant to  have  one  set  of  sureties  execute  one 
instrument  Instead  of  several,  and  to  make 
the  merely  formal  parts  of  one  of  the  obliga- 
tions assumed  by  them  answer  for  all,  and 
thus  relieve  him  of  the  necessity  of  writing 
out  each  instrument  in  full.  The  appropriate 
reference  to  the  description  of  the  subject- 
matter  set  out  as  an  introduction  to  the 
first  undertaking  is  sufficient  for  all  pur- 
IMses. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 

SMITH  and  HOLLOWAT,  JJ.,  concur. 


STATE  V.  COOK. 


(42  Mont.  S29) 


(Supreme  Court  of  Montana.    Dec  6,  1910.) 

Criminal  Law  (|  1000*)— Bill  or   Excep- 
tion S— I N8TR  UCnON  8— N  ECESSITT. 

Rev.  Codes,  $  9271,  par.  4,  prohibiting  re- 
versal by  the  Supreme  Court  for  error  in  In- 
stmctioDS  where  such  error  was  not  specifical- 
ly pointed  out  and  excepted  to  at  the  settle- 
ment of  the  instructions  and  the  error  and  ex- 
ception by  bill  of  exceptions,  is  mandatory,  so 
that  error  in  instructions  cannot  be  considered 
on  appeal  in  a  criminal  case  where  the  record 
does  not  contain  a  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2818;  Dec.  Dig.  |  1000.*] 

Appeal  from  District  Court,  Fergus  Coun- 
ty; E.  K.  Cbeadle,  Judge. 

John  R.  Cook  was  convicted  of  conducting 
a  game  of  chance  in  a  saloon,  and  ^e  appeals. 
Affirmed. 

Ayers  &  Marshall,  for  appellant.  Albert  J. 
Galen,  Atty.  Gen.,  J.  A.  Poore,  Asst  Atty. 
Gen.,  for  the  State. 

SMITH,  J.  The  county  attorney  of  Fergus 
county  filed  an  Information  against  the  de- 
fendant charging  that  he  "did  wrongfully, 
willfully,  unlawfully,  and  knowingly  play, 
conduct  and  cause  to  be  conducted,  open, 
and  cause  to  be  opened,  operate,  and  run  as 
principal  and  agent  and  knowingly  permit 
in  and  about  a  certain  saloon  in  the  town 
of  Kendall,  of  which  said  saloon  he  was 
then  and  there  part  owner  and  in  charge, 
the  same  being  a  place  where  drinks  were 
sold  and  served,  a  certain  game  of  solo,  the 
same  being  a  game  of  chance  played  with 
cards  and  which  was  then  and  there  played 
for  money,  checks,  credits,  and  representa- 
tives of  value."     The  defendant  was  con- 
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▼Icted  by  a  Jnry  and  sentenced  by  tbe  court 
to  pay  a  fine    He  appeals  from  tbe  Judgment 

No  dalm  1b  made  tbat  tbe  Information 
does  not  state  a  public  offense,  and  tbe  only 
contention  of  counsel  is  tbat  tbe  court  erred 
In  giving  tbree  certain  instmctionB  to  tbe 
Jury.  Paragraph  4  of  section  9271,  Rev. 
Codes,  under  the  head  of  "Criminal  Proce- 
dure," provides,  in  part,  as  follows :  "  *  •  • 
The  court  stenographer  shall  be  present  at 
such  settlement  and  shall  take  down  all  the 
objections  and  exceptions  of  the  respective 
counsel  to  all  or  any  of  tbe  instructions  giv- 
en or  refused  by  the  court  together  with  the 
modifications  made  therein,  and  the  ruling  of 
the  court  thereon,  and  at  tbe  close  of  tbe 
trial  such  objections  and  exceptions  taken 
during  the  settlement,  together  with  the  rul- 
ing of  the  court  thereon,  must  be  written 
out  at  length  or  printed  In  type  by  the  sten- 
ographer and  filed  with  the  clerk  forthwith, 
and  thereafter  such  exceptions  may  be  set- 
tled in  a  bill  of  exceptions  as  provided  in 
section  9340  of  the  Revised  Codes  and  sec- 
tion 2171  of  tbe  Penal  Code  of  Montana,  or 
an  act  of  the  Eighth  Legislative  Assembly 
of  the  State  of  Montana  entitled  'An  act  to 
provide  for  the  settlement  of  bills  of  excep- 
tion taken  before  or  after  trial  in  criminal 
cases  and  to  provide  for  the  review  by  the 
Supreme  Court  on  appeal  of  proceedings,  evi- 
dence and  matters  contained  in  such  bills  of 
exceptions,'  approved  February  26tb,  1903 
[Laws  1903,  c.  34].  No  motion  for  new  trial 
on  the  ground  of  errors  in  the  instructions 
given  shall  be  granted  by  the  district  court 
unless  the  error,  so  assigned  was  spedflcal- 
ly  pointed  out  and  excepted  to  at  the  settle- 
ment of  the  InstmctionB,  as  herein  provided ; 
and  no  cause  shall  be  reversed  by  tbe  Su- 
preme Court  for  any  error  in  instmctiona 
which  was  not  specifically  pointed  out  and 
excepted  tp  at  the  settlement  of  the  instruc- 
tlons  herein  specified,  and  such  error,  and 
exception  Incorporated  in  and  settled  in  the 
bill  of  exceptions  as  herein  provided." 

This  statute  is  mandatory.  It  declares 
tbat  no  criminal  cause  shall  be  reversed  by 
the  Supreme  Court  for  any  error  In  instruc- 
tions which  was  not  incorporated  and  settled 
in  a  bill  of  exceptions.  Tbe  record  of  this 
case  contains  no  bill  of  exceptions,  and  we 
are  therefore  powerless  to  consider  the  as-^ 
signments  of  error.  Section  6746,  Rev.  Codes, 
relating  to  civil  procedure,  is  substantially 
the  same  as  section  9271,  supra.  The  two 
statutes  were  passed  at  the  same  session. 
Tbat  section  was  construed  by  this  court  in 
Robinson  v.  Helena  Light  &  By.  Co.,  38 
Mont  222,  99  Pac.  837,  and  it  was  there  held 
that  by  its  express  provisions  the  instruc- 
tions may  not  be  reviewed  without  a  bill  of 
exceptions  specifically  pointing  out  the  par- 
ticular objection  made  at  the  time  of  the  set- 
tlement of  tbe  instructions.     The  statute  Is 


binding  upon  this  court     Yergy  v.  Helena 
Light  A)  Ry.  Co.,  39  Mont  213,  102  Pac.  810. 

Tbe  Judgment  is  affirmed. 

Affirmed. 

BRANTLY,  G   J,   and   HOLLOWAY,   J., 
concur. 


(«  Colo.  ZU) 
LINDSLBY  T.   LEWIS. 
(Supreme  Court  of  Colorado.     Jan.  8,  1911.) 

1.  Appbai.  and  Ebrob  (i  548*)— Rkvibw. 

The  inanfliciency  of  the  evidence,  and  rul- 
infi^s  thereon  at  tbe  trial,  and  a  variance,  can 
only  be  reviewed  by  a  bill  of  exceptions. 

[EM.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  il  2433-2440;  Dec.  Dig.  f 
548.*] 

2.  ExCBMiONB,  Bnx  OF  (I  56*)— Skal. 

A  bill  of  exceptions,  signed  by  the  trial 
judge,  but  not  sealed,  cannot  be  considered  on 
appeal. 

[E3d.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  H  94-96;   Dec.  Dig.  i  56.*] 

8.  Appeal  asd  Errok  (|  267*)  —  Pbesenta- 

tion  of  quesnok  below. 

An  exception  to  the  judgment  is  essential 
to  a  review  of  the  evidence  to  determine  its 
snfBciency. 

[Kd.  Note. — For  other  cases,  see  Ai^eal  and 
FJrror,  Cent  Dig.  |{  1572^1581;  Dec.  Dig.  i 
267.*] 

Error  to  County  Court,  City  and  Connty 
of  Denver ;   Ben  B.  Lindsey,  Judge. 

Action  by  Nellie  E.  Lewis  against  Grace  P. 
Lindsley.  BYom  a  Judgment  of  tbe  county 
court  affirming  a  Judgment  of  a  Justice  of 
tbe  peace  in  favor  of  plaintiff,  defendant 
brings  error.   Affirmed. 

Lyndon  S.  Smith,  Thomas  H.  Hardcastle, 
and  EXlward  C.  Stlmson,  for  plaintiff  in  error. 

CAMPBELL,  J.  Tbe  plaintiff,  Nellie  E. 
Lewis,  brought  this  action  against  defendant, 
Grace  P.  Lindsley,  to  recover  the  sum  of  $50 
for  one  month's  wage.  There  have  been  two 
trials  of  tbe  action,  one  before  a  Justice  of 
the  peace,  the  other,  on  appeal,  in  tbe  county 
court  each  resulting  in  a  Judgment  for  plain- 
tiff In  the  amount  sued  for.  All  of  the  er- 
rors assigned  and  argued  here  are  predi- 
cated upon  the  insufficiency  of  the  evidence, 
to  rulings  thereon  at  the  trial,  and  to  an  al- 
leged variance  between  the  cause  of  action 
stated  and  the  evidence  produced  to  sustain 
it  That  a  review  thereof  can  be  had  only 
if  a  bill  of  exceptions  is  brought  up  with 
the  record  proper  is  obvious.  What  puriwrts 
to  be  a  bill  of  exceptions  is  included  in  the 
transcript;  but  it  is  not  sealed,  though  it  Is 
signed,  by  the  trial  Judge.  Repeated  deci- 
sions of  this  court  preclude  our  consideration 
of  it  for  any  purpose. 

Besides,  the  alleged  bill  does  not  show  tbat 
any  exception  was  taken  to  the  Judgment 
Such  exception,  so  preserved,  is  essential  to 
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a  review  of  the  evidence  to  determine  its 
sofficiency.  Defendant's  case  has  been  in 
charge  of  at  least  four  different  counsel  dur- 
ing its  progress  tbrough  the  three  courts; 
each  one  appearing  at  different  stages  there- 
in. This  may  account  In  some  measure  for 
the  unsatisfactory  and  incomplete  state  of 
the  bill  and  the  record  proper.  We  do  not 
say  that,  if  the  questions  raised  were  prop- 
erly before  ns,  the  case  should  be  reversed. 
It  Is  enough  to  say  that  the  judgment  must 
be,  and  Is,  afiSrmed,  because  defendant  is  not 
in  a  position  here  to  be  beard  upon  her  ob- 
jections. 
Judgment  afSrmed. 

MUSSER  and  WHITE,  JJ,,  concnr. 


149  Colo.  234) 

PEOPLE  V.  TURPIN  et  al. 
(Supreme  Court  of  Colorado.    Dec.  5,  1910.) 

1.  Elections    (|   73*)  —  Qualiticationb   of 
Voters— Change  op  Residence. 

Voters  at  an  election  to  consolidate  school 
diitricts  came  to  the  state  in  August,  1908,  and 
bought  a  farm  in  one  of  the  districts  with  the 
intention  of  malting  it  their  home,  but  the  farm 
being  occupied  they  returned  to  their  former 
home  in  another  state  until  March,  1909,  wlien 
they  removed  to  the  farm  purchased  and  re- 
sided there,  voting  at  said  election  in  November, 
1909.  Held,  that  they  were  not  qualified  vot- 
ers, not  liaving  resided  within  the  state  for  one 
year. 

['Ed.   Note. — For   other  cases,  see   Elections, 
Cent  Dig.  if  69,  70;   Dec  Dig.  S  73.*] 

2.  B^uecTioNS   (S    73*)  —  Quauhcations  of 
Voters — Residence. 

To  effect  a  change  of  residence  from  one 
state  to  another  qualifying  one  as  a  voter, 
there  must  be  an  actual  removal,  an  actual 
change  of  domicile,  and  a  bona  fide  intention 
of  abandoning  the  former  place  of  residence  and 
establishing  a  new  one,  and  the  acts  of  the 
parties  must  correspond  with  such  purpose.  IHiis 
intention  to  malce  the  state  they  removed  to 
the  place  of  their  permanent  residence  is  to  be 
gathered  from  their  acts,  declarations,  and  oth- 
er circumstances. 

[Ed.   Note. — For  other  cases,   see   Elections, 
Cent.  Dig.  U  69,  70;   Dec.  Dig.  $  73.*] 

3.  Elections    (§    73*)  —  Qualifications    of 
Voters — Residence. 

To  constitute  a  change  of  residence  qualify- 
ing one  to  vote  the  abandonment  of  the  old  resi- 
dence must  l>e  actual,  and  the  mere  intention 
to  change  the  domicile,  unaccompanied  by  an 
actual  removal,  avails  nothing. 

[E3d.    Note. — For   other   cases,   see   Elections, 
Cent.  Dig.  §§69,  70;   Dec.  Dig.  §  73.*] 

4.  Elections   (§   293*)— Contests— Evidence 
—Compelling  Voters  to  Testift. 

In  the  contest  of  an  election  not  held  un- 
der a  system  in  which  the  ballots  could  be  iden- 
tified, certain  persons  who  voted  having  been 
declared  unqualified,  they  could  be  compelled  to 
testify  as  to  how  they  voted,  and  other  evidence 
could  be  taken  for  the  same  purpose,  as  the  se- 
crecy of  the  ballot  applies  only  to  qualified  vot- 
ers. 

[Ed.    Note.— For  other  cases,   see   Elections, 
Cent.  Dig.  {§  291-293;    Dec.  Dig.  §  29a*] 


5.  Appeal  and  Erbob  (§  S43*)  —  Review  — 

Questions  Not  Necessabt. 

On  appeal  from  a  decision  sustaining  the 
validity  of  an  election,  the  appellate  court  hav- 
ing decided  against  the  qualifications  of  two  per- 
sons who  voted,  and  this  necessitating  a  rever- 
sal, it  would  not  consider  other  questions  per- 
taining to  the  regularity  of  the  election,  quali- 
fication of  voters  and  constitutional  questions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  3331-3341 ;    Dec.  Dig.  § 

En  banc.  Error  to  District  Court,  Mesa 
County;   Sprigg  Shackleford,  Judge. 

Proceedings  by  the  People  by  R.  M.  Lo- 
gan, District  Attorney,  against  R.  E.  Tur- 
pln,  as  president  and  others  as  officers  of  a 
school  district.  From  a  Judgment  In  favor 
of  defendants,  plaintiff  brings  error.  Re- 
versed. 

R.  M.  Logan,  Dlst  Atty.,  Wheeler  &  Wels- 
er,  and  R.  D.  Thompson,  for  the  People. 
Straud  M.  Logan  and  N.  C.  Miller  (Henry 
J.  Hersey,  of  counsel),  for  defendants  in 
error. 


HILL,  J.  This  action  was  brought  under 
section  289  of  Mills'  Annotated  Code  to  de- 
termine the  right  of  the  defendants  in  er- 
ror to  hold  certain  offices,  the  existence  of 
which  depends  upon  the  validity  of  an  elec- 
tion for  the  consolidation  of  certain  school 
districts  in  Mesa  Coimty.  Elections  were 
held  In  three  school  districts  under  an  act 
of  the  Legislature  approved  May  5,  1909 
(Laws  1909,  c.  204),  entitled,  "For  the  con- 
solidation of  adjoining  school  districts,"  etc. 
This  proceeding  pertains,  in  part,  to  the 
election  upon  this  question  in  district  No.  32, 
known  as  "Pomona  School  District  in  Mesa 
Coimty"  in  which  the  Judges  of  election  can- 
vassed the  votes  and  declared  that  62  had 
been  cast  for,  and  that  60  had  been  cast 
against  such  consolidation.  After  the  re- 
sults of  these  elections  were  announced  (all 
of  which  were  for  consolidation),  the  de- 
fendants in  error,  at  their,  union  meeting 
(called  as  provided  for  by  the  act)  were 
elected  as  the  president,  secretary  and  treas- 
urer of  the  consolidated  district  to  be  known 
as  "District  No.  38,"  and  they  entered  upon 
their  duties  as  such. 

The  prayer  of  the  complaint  is  that  Judg- 
ment be  entered  decreeing  that  the  defend- 
ants and  each  of  them  are  unlawfully  and 
illegally  usurping  the  office  of  school  di- 
rectors of  said  consolidated  school  district 
No.  38,  and  tliat  they  and  each  of  them  be 
ousted  therefrom  and  ordered  to  desist  from 
further  attempting  to  exercise  such  offices; 
that  the  organization  of  the  so-called  con- 
solidated school  district  be  declared  Illegal; 
that  the  defendants  be  enjoined  from  fur- 
ther acting  as  a  school  board  for  said  so- 
called  school  district  No.  38,  etc.  Among 
other  reasons  alleged  why  this  prayer 
should  be  granted  is  the  claim  that  at  said 
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election  In  district  No.  32  there  were  5  Il- 
legal votes  or  ballots  cast,  received  and 
counted  for  consolidation,  which  were  In- 
cluded In  the  62  votes  declared  by  the  judges 
to  have  been  cast  In  favor  of  consolidation; 
that  a  majority  of  said  qualified  electors  of 
said  school  district  did  not  cast  their  bal- 
lots for  consolidation;  that  it  did  not  carry 
at  said  election  by  a  majority  of  the  votes 
cast,  eta ;  that  on  account  thereof  said  con- 
solidated school  district  No.  38  had  not 
been  organized  and  created  according  to 
law,  etc.  The  answer  denied  In  detail  the 
allegations  concerning  the  illegal  votes. 
Trial  was  to  the  court  At  the  conclusion 
of  plaintitTs  testimony,  a  motion  for  a  non- 
suit was  granted  and  the  case  dismissed. 
Numerous  errors  have  t)een  assigned.  We 
will  only  consider  those  pertaining  to  the 
validity  of  the  votes  cast  by  a  Mr.  and  Mrs. 
Wooliston,  as  the  court's  ruling  thereon  will 
necessitate  a  reversal  of  the  judgment 

This  election  was  held  upon  November  16, 
1909.  The  substance  of  the  Woollstons'  tes- 
timony given  at  the  trial  (upon  May  6, 1910) 
is  to  the  effect  that  they  moved  from  Plill- 
Ilps,  Neb.,  to  a  fruit  farm  in  this  school  dis- 
trict between  the  7th  and  10th  of  March, 
1009,  when  they  shipped  their  household 
goods  and  other  effects  from  Nebraska  to 
Grand  Junction  and  at  once  moved  them  out 
to  this  place.  Until  they  moved  their  ef- 
fects direct  to  Grand  Junction  in  March. 
1909,  they  had  not  lived  at  any  other  place 
in  this  state,  but  had  lived  at  Phillips,  Neb. 

Upon  cross-examination  it  was  shown  that 
they  first  came  to  Ck>Iorado  in  August,  1908, 
stopped  In  Denver  a  few  days;  from  there 
went  to  Colorado  Springs;  thence  to  Grand 
Junction,  where  they  stayed  four  or  five 
days,  during  which  period  they  bought  this 
farm.  It  being  occupied,  they  did  not  get 
possession  of  it  at  that  time,  and  after  their 
four  or  five  days'  sojourn  at  Grand  Junc- 
tion, they  returned  to  their  home  in  Ne- 
braska where  they  continued  to  reside  be- 
tween six  and  seven  months.  In  cross-ex- 
amination it  was  shown  that  prior  to  com- 
ing here  in  August,  1908,  they  had  decided 
to  locate  in  Colorado  in  the  future  and  came 
here  in  August  1908,  for  the  purpose  of 
looking  up  a  location;  with  that  object  In 
view  they,  at  that  time,  purchased  this  farm 
in  the  Pomona  district  for  the  purpose  of 
making  it  their  future  home;  but  they  both 
testified  that  after  this  purchase  they  went 
back  to  Nebraska  and  lived  there  until  they 
came  here  In  March,  1909;  that  at  the  time 
of  the  purchase  of  the  farm  they  left  no  per- 
sonal effects  in  Colorado.  Mr.  Wooliston 
was  asked,  "Did  yon  live  In  Phillips,  Neb., 
until  you  moved  direct  to  Grand  Junction 
In  March,  1909?"  He  answered,  "Yes,  sir; 
I  did."  Referring  to  this  question  he  was 
further  asked,  "Had  you  lived  in  Colorado 
previous  to  coming  here  at  that  time — had 
you  resided  in  Colorado  previous  to  mov- 
ing here  in  March?"    His  answer  was,  "No, 


sir;  I  had  lived  in  Nebraska,  but  I  bad 
Intended  to  buy  here.  I  had  come  out  here 
and  bought  a  place  In  August  before."  Up- 
on cross-examination  he  stated  he  bought 
this  place  to  make  it  his  home,  and  that 
when  he  bought  It  he  did  elect  to  make  that 
his  liome;  that  at  that  time  he  had  no  home 
except  his  rented  home  in  Nebraska.  Upon 
redirect  examination  he  stated  that  he  first 
made  his  home  here  about  the  7th  of  March ; 
that  he  did  not  become  a  resident  here  until 
1909,  but  that  he  liad  the  place  and  was  in- 
tending to  come  here ;  that  between  the  date 
of  the  purchase  in  August  1908,  and  March, 
1909,  he  resided  back  in  Nebraska,  and  that 
he  did  not  reside  here  until  he  moved  here 
in  March,  1909.  He  further  stated  that  aft- 
er bis  purchase  here,  his  purpose  in  return- 
ing to  Nebraska  was  to  prepare  to  return  to 
Colorado. 

Upon  the  question  of  Intention,  In  re- 
sponse to  the  question,  "Had  you  been  ad- 
vised by  any  one  that  you  was  a  qualified 
voter  at  that  election?"  Mrs.  Wooliston  an- 
swered, "I  was  given  the  impression  by  peo- 
ple whom  I  thought  knew.  I  had  never  read 
up  on  the  state  law  of  Colorado,  but  it  was 
my  impression  that  had  we  had  the  inten- 
tion of  residing  in  the  state  for  a  year,  that 
we  were  entitled  to  vote  at  a  school  election 
at  any  rate."  From  this  undisputed  testl'- 
mony,  we  conclude  that  Mr.  and  Mrs.  Wool- 
iston, who  were  husband  and  wife,  did  not 
become  residents  of  this  state  until  they 
moved  here  (in  March,  1909)  for  the  purpose 
of  making  this  their  permanent  home,  for 
which  reasons  at  the  time  of  the  election 
they  had  not  resided  within  the  state  a  year, 
as  required  by  our  Constitution.  In  the 
case  of  Jain  v.  Bossen,  27  Colo.  427,  62  Pac. 
195,  this  court  said:  "The  requirements  of 
the  law  on  the  qualification  of  electors  are 
mandatory,  and  must  be  strictly  observed." 

All  the  authorities  point  to  the  fact  that, 
to  effect  a  change  of  residence  from  one 
state  to  another,  there  must  be  an  actual  re- 
moval, an  actual  change  of  domicile,  and 
a  bona  fide  intention  of  abandoning  the 
former  place  of  residence,  and  establish- 
ing a  new  one  and  the  acts  of  the  parties 
must  corresiKjnd  with  such  purpose.  This 
Intention  of  the  parties  to,  at  that  time, 
make  the  state  they  removed  to  the  place  of 
their  permanent  residence  Is  to  be  gathered 
from  their  acts,  declarations,  and  from  a 
variety  of  other  circumstances.  If  a  citizen 
of  one  state,  in  good  faith,  gives  up  his 
residence  there,  goes  to  another  state,  and 
takes  up  a  permanent  residence  therein,  be 
at  once  loses  his  former  residence  and  ac- 
quires a  residence  in  the  new  domicile,  but 
it  must  appear  that  he  has  left  the  former 
state  with  the  Intention  of  then  giving  up 
his  residence  there. 

In  the  case  of  Sharp  v.  Mclntlre,  23  Colo. 
99,  46  Pac.  115,  referring  to  the  construction 
to  be  given  the  residence  qualification  pro- 
vided by  our  Constitution,  as  it  then  read. 
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fhlfl  court  said:  "We  think  the  residence 
therein  contemplated  is  synonymous  with 
*houie'  or  'domicile,'  and  means  an  actual 
settlement  within  the  state,  and  its  adoption 
as  a  fixed  and  permanent  habitation;  and 
requires  not  only  a  personal  presence  for  the 
requisite  time,  but  a  concurrence  therewith 
of  an  intention  to  make  the  place  of  inhabi- 
tancy the  true  home;  and  that  one  who  has 
made  a  home  or  domicile  In  some  other  state 
or  territory  where  his  family  reside  cannot, 
by  a  sojourn  here  on  business  or  pleasure, 
however  long,  without  abandoning  such  for- 
mer domicile,  acquire  a  residence  iu  the  con- 
stitutional and  statutory  sense." 

It  is  earnestly  urged  by  the  defendants  In 
error  that  the  facts  pertaining  to  the  voters 
Jones  and  lAifaty  in  the  case  of  Kellogg  t. 
Hickman,  12  Colo.  256,  21  Pac.  325,  are 
similar  to  those  here,  and  hence  that  case  is 
decisive  of  this  one.  We  cannot  agree  with 
this  contention.  Pertaining  to  the  voter 
Jones,  the  court  said:  "The  domicile  or  resi- 
dence, in  a  legal  sense,  is  determined  by  the 
intention  of  the  party.  He  cannot  have  two 
domiciles  at  the  same  time.  When  he  ac- 
quires the  new  home  he  loses  the  old  one. 
Bnt  to  effect  this  change  there  must  be  both 
act  and  intention.  •  •  •  There  must  be 
the  act  of  severance  from  the  old  place,  with 
the  intention  of  uniting  with  the  new  place. 
The  Intention  should  be  gathered  from  the 
acts  of  the  party."  Referring  to  the  voter 
Laffaty,  the  court  said:  "The  act  of  cliang- 
Ing  from  Illinois  to  Colorado  was  consum- 
mated May  3d.  That  such  was  the  intention 
is  verified  by  every  act  thenceforward.  This 
Toter  had  no  family."  Referring  to  which 
it  was  further  stated:  "The  domicile  or 
residence  In  the  state  may  commence  before 
a  definite  county  or  precinct  is  fixed  for  a 
permanent  residence.  *  •  •  As  to  the 
six  montliB'  residence  required  by  statute,  If 
the  purpose  of  remaining  in  the  state  be 
clearly  proved,  a  particular  home  is  not  nec- 
essary." 

In  the  case  under  consideration  the  par- 
ticular home  to  be  secured  in  the  future  was 
decided  upon;  it  was  purchased  in  August, 
1908,  but  it  was  understood  that  possession 
could  not  l>e  secured  at  that  time.  It  Is  true, 
these  people  intended  to  make  it  their  home 
in  the  future,  to  establish  their  residence 
there  at  a  later  period.  The  fact  was  then 
settled  in  their  minds  as  to  where  their  home 
in  Colorado  would  be  when  it  became  estab- 
lished, to  wit,  when  they  gave  up  their  home 
in  Nebraska  and  located  here.  This  could 
not  be  done  so  long  as  they  were  maintain- 
ing a  home  in  Nebraska,  which  they  had  not 
yet  abandoned.  Neither  the  intent  nor  the 
act  of  doing  so  was  perfected  because  the  in- 
tent in  this  case  referred  to  a  future  date, 
and  the  physical  act  Itself  was  not  accom- 
plished until  some  future  date,  so  that  the 
facts  urged  in  the  case  of  Kellogg  v.  Hick- 
man, supra,  are  not  applicable  here.  This 
Is   further  demonstrated  by   the  questions 


asked  both  Mr.  and  Mrs.  Woollston  us  to 
when  they  did  establish  their  residence  in 
Colorado,  and  as  to  when  they  moved  here, 
to  both  of  which  they  frankly  answered.  In 
March,  1909. 

The  facts  pertaining  to  the  voter  Heme  in 
the  case  of  Kellogg  v.  Hickman,  supra,  are 
more  in  harmony  with  the  facts  here.  In 
speaking  of  this  the  court  said:  "The  evi- 
dence does  not  make  it  clear  as  to  the  time 
this  voter  terminated  his  residence  in  Kan- 
sas. It  appears  from  his  testimony  that  he 
was  a  man  with  a  family,  residing  in  Abi- 
lene, Kan.,  and  was  Interested  in  a  drug 
store  there;  that  he  came  to  Colorado  May 
1st,  and  looked  around  a  couple  of"  weeks  for 
a  location.  About  the  middle  of  May  be 
went  back  to  Kansas  to  close  out  his  interest 
in  the  drug  store  there.  He  did  so  then,  and 
broke  up  housekeeping  there,  when  the  drug 
store  was  sold.  He  returned  to  Colorado, 
and  his  wife  went  visiting  until  he  could  send 
for  her.  It  does  not  appear  that  the  act 
of  terminating  his  residence  in  Kansas  had 
occurred  until  after  the  8th  day  of  May. 
He  could  not  have  his  residence  in  Colorado 
while  he  had  one  in  Kansas.  The  residence 
there  must  terminate '  before  the  residence 
here  can  commence.  The  evidence  tends  to 
show  ttiat  be  did  not  terminate  his  residence 
there  until  he  sold  bis  drug-store  interest 
there,  which  was  after  May  8th." 

It  stands  undisputed  that  at  the  time  the 
Woolistons  first  came  to  Colorado  they  had 
not  abandoned  their  residence  in  Nebraska 
and  after  staying  here  but  a  few  days  while 
making  the  purchase  of  the  farm,  they  again 
returned  to  the  state  of  Nebraska  where 
they  continued  to  occupy  their  home  there 
for  a  period  of  about  seven  months,  at  the 
expiration  of  which  time  they  abandoned  it, 
shipped  their  goods  to  Colorado,  and  came 
themselves,  which  was  in  March,  1909,  when 
they  moved  out  upon  this  property,  at  which 
time,  and  not  before,  both  the  act  and  Intent 
were  consummated  by  which  they  became 
residents  of  the  precinct  as  well  as  of  the 
state.  When  one  has  a  residence  either  of 
origin  or  of  choice  he  must  abandon  it  be- 
fore be  can  acquire  another,  and  to  effect 
this  there  must  be  both  act  and  intention. 
There  must  be  the  act  of  severance  from  the 
old  place  with  the  intention  of  uniting  with 
the  new  place,  and  these  must  concur.  10 
Am.  &  Eng.  S>ic.  of  Law  (2d  Ed.)  p.  599. 
The  abandonment  of  the  old  residence  must 
be  actual.  The  mere  intention  to  change  the 
domicile,  unaccompanied  by  an  actual  re- 
moval, avails  nothing.  State  v.  Ilallett,  8 
Ala.  159;  Smith  v.  Croom,  7  Fla.  81. 

A  very  recent  case  where  the  facts  were 
similar  to  those  under  consideration  is  that 
of  Welsh  V.  Shumway,  232  111.  54,  83  N.  E. 
549,  where  numerous  cases  are  cited,  all  of 
which  are  in  harmony  with  our  conclusions 
here. 

The  case  of  State  v.  Hallett,  supra,  is  di- 
rectly In  point.    At  page  161  of  8  Ala.,  in 
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speaking  to  this  point,  the  court  said:  "Here 
the  facts  were  that  the  defendant,  being  dom- 
iciled in  Georgia,  came  to  this  state  with  the 
design  of  settling  here,  and  manifested  his 
intention  of  making  this  state  his  permanent 
residence,  by  leasing  a  piece  of  land,  procur- 
ing materials  for  the  erection  of  a  foundry, 
and  going  to  Georgia  to  bring  his  family. 
These  acts  all  mark,  unequivocally,  his  in- 
tention to  change  his  residence  from  Georgia 
to  this  state.  These  facts,  bovrever,  are  not 
sufficient  to, cause  a  loss  of  the  domicile  he 
previously  hatk  If,  on  his  return  to  Georgia, 
he  bad  died  before  being  able  to  carry  his 
purpose  into  effect,  it  can  admit  of  no  doubt, 
the  courts' of  Georgia,  and  not  of  this  state, 
would  have  been  entitled  to  distribute  bis 
estate." 

The  above  conclusions  are  applicable  here. 
In  case  Mr.  Wooliston,  after  returning  to  his 
home  in  Nebreska  had  changed  his  mind  and 
decided  that  he  would  not  return  to  Colorado, 
would  any  one  have  questioned  his  right  to 
vote  there?  Likewise,  had  he  died  before 
retumhig,  the  courts  of  Nebraska,  and  not  of 
this  state,  would  have  been  entitled  to  dis- 
tribute his  personal  estate.  The  evidence  hav- 
ing established  that  Mr.  and  Mrs.  Wooliston 
were  not  entitled  to  vote,  it  follows  that  the 
trial  court  misconceived  the  legal  effect  of 
their  testimony  and  erred  in  not  requiring 
them  to  answer  how  they  voted.  By  our 
present  system  of  voting  at  general  elections 
under  what  Is  commonly  called  the  Austral- 
ian ballot  system,  in  cases  of  this  kind  the 
ballots  cast  by  these  voters  could  have  been 
secured,  identified,  and  rejected;  but  as  our 
school  laws  do  not  so  provide,  and  the  evi- 
dence showing  that  no  record  was  kept  by 
which  any  ballots  cast  at  this  election  could 
be  Identified,  the  testimony  of  the  voter  was 
then  competent  The  law  protecting  the 
secrecy  of  the  ballot  is  only  Intended  for 
lawful  voters,  and  does  not  apply  to  or  pro- 
tect Illegal  voters,  who,  when  that  fact  Is 
shown,  can  be  forced  to  testify  as  to  how 
they  voted.  Article  7,  i  9,  Const.  Colo.; 
Black  V.  Pate,  130  Ala.  514,  30  South.  434. 
Montgomery  v.  Dormer,  181  Mo.  6,  79  S.  W. 
913;  Van  Winkle  v.  Orabtree,  34  Or.  402,  55 
Pac.  831.  56  Pac.  74;  VaUier  v.  Brakke,  7  S. 
D-.  343,  64  N.  W.  180;  State  ex  rel.  v.  Kraft, 
18  Or.  550,  23  Pac.  663;  Lane  v.  Bailey,  29 
Mont.  548,  75  Pac.  191. 

It  is  true,  if  It  Is  not  shown  that  the  vote 
was  illegal,  the  voter  cannot  be  compelled 
to  answer  how  he  voted;  but  if  illegal.  In  ad- 
dition to  compelling  him  to  answer,  other 
evidence  may  be  received  and  considered  on 
the  subject.  Black  v.  Pate,  130  Ala.  514,  30 
South.  434;  Rexroth  v.  Schein,  206  111.  80, 
69  N.  B.  240;  Welsh  v.  Sbumway,  232  111. 
85,  83  N.  E.  549;  Sorenson  v.  Sorenson,  189 
111.  179,  59  N.  E.  555;  People  ex  rel.  v.  Pease, 
27  N.  Y.  45,  84  Am.  Dec.  242;  People  ex  rel. 
V.  Teague,  106  N.  C.  576,  11  S.  E.  330. 


Other  errors  are  assigned,  some  pertain  to 
the  validity  of  other  votes,  others  urge  con- 
stitutional questions,  while  others  pertain  to 
the  regularity  of  this  election  in  other  re- 
spects, etc.;  but  Inasmuch  as  the  ruling  upon 
the  two  votes  heretofore  considered  com- 
pels a  reversal  of  the  Judgment,  and,  if  they 
were  cast  as  counsel  claim  they  were,  and  the 
way  the  record  as  a  whole  appears  to  indi- 
cate, it  makes  unnecessary  the  consideration 
of  any  of  the  other  questions  urged. 

For  the  reasons  stated,  the  Judgment  is 
reversed  and  the  cause  remanded. 

Reversed. 


(4»  Colo.  1»T) 
CLARK  et  al.  ▼.  HUFF. 
(Supreme  Court  of  Colorado.     Dec.  5,   1910.) 

1.  Taxation    (|   761*)— Tax    Sau>-Sam:   or 
Noncontiguous  Tbacts  En  Masse. 

A  tax  deed  recited  tliat  the  following  de- 
Bcrit)ed  property — describing  a  number  of  non- 
contiguous tracts — was  subject  to  taxation  for 
the  year  1892,  and  that  the  county  treasurer 
did  expose  to  public  sale  in  substantial  com- 
pliance with  the  statute  the  property  above 
described,  and  Y.  having  offered  a  certain  sum, 
being  the  whole  amount  of  tax,  interest,  etc., 
then  due  on  said  property  for  the  whole  of  each 
tract  or  parcel,  of  the  above  described  property, 
which  was  the  least  quantity  bid  for,  and  pay- 
ment having  been  made,  the  property  was 
stricken  off  to  him.  Held,  that  the  deed  showed 
a  sale  en  masse  for  a  gross  sum  of  noncontigu- 
ous tracts  separately  assessed,  and  was  void. 

[Ed.   Note.— For   other    cases,   see   Taxation, 
Cent.  Dig.  §§  151Q-1513;   Dea  Dig.  5  761.*] 

2.  Taxation  (|  804*)— Action  bt  Pdbchaseb 
—Limitations. 

A  tax  deed,  void  on  its  face,  is  not  entitled 
to  the  limitation  of  five  years  under  the  statute 
relating  to  the  recording  of  tax  deeds. 

[Ed.   Note.— For  other  cases,   see    Taxation, 
Cent.  Dig.  H  1591,  1592;   Dec.  Dig.  t  804.») 

3.  Quieting  Title  (i  10*)— Plaintiff's  Ti- 
tle—Evidence TO  Sustain  Action. 

Where,  in  an  action  to  quiet  title,  plain- 
tiff's title  is  put  in  issue  by  the  answer,  he 
must  prove  title  in  himself. 

lEA.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Dec.  Dig.  i  10.»] 

4.  Quieting  Title  (8  47*)— Plaintiff's  TnxE 
—Nonsuit. 

If  plaintiff,  in  action  to  quiet  title,  does  not 
prove  title  in  himself,  motion  for  nonsuit  should 
prevail. 

[E)d.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Dec.  Dig.  I  47.*] 

5.  Quieting  Title  (§  37*)- Answeb  Plead- 
ing Title. 

In  an  action  to  qniet  title,  an  answer  that 
defendants  were  the  owners  in  fee  simple  by  ti- 
tle from  the  United  States  was  a  sufficient  plea 
of  the  nature  of  their  interest  to  put  plaintiff 
to  proof  of  his  title;  it  not  being  necessary  to 
plead  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  i  78;  Dec  Dig.  §  37.*] 

6.  Quieting  Title  (§  10*)— Tttlb  of  Plain- 
tiff—Possession. 

Where,  in  an  action  to  quiet  title,  the  an- 
swer is  sufficient  to  put  plaintiff  to  proof  of  his 
title,  he  must  prove  possession,  coupled  with 
title,  and  proof  of  possession  alone,  unless  ad- 
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Tetae,  does  not  entitle  him  to  relief  or  put  de- 
fendant to  proof  of  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  Ii  36-42;  Dec  Dig.  |  10.*] 

7.  Plxadino   (I   409*)  —  Answkb   WrrHOUT 

Leave— Waives. 

The  objection  that  certain  defendants  were 
not  regnlariv  in  court  because  an  order  was 
not  obtained  permitting  them  to  answer  was 
waived  by  plaintiff  treating  the  answer  as  reg- 
ular, and  going  to  trial  without  objection. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  i  409.*] 

Appeal  from  DlBtrict  Court,  Kiowa  Cktan- 
ty;  Jotm  H.  Voorhees,  Jadge. 

Suit  to  quiet  title  by  J.  D.  Huff  against 
A.  U.  Clark  and  another.  Birom  a  Judgment 
for  plaintiff,  defMidants  appeal.  Reversed 
and  remanded. 

John  F.  Mall  and  W.  F.  Zumbmnn,  for  ap- 
pellanta.  John  H.  Voorhees,  Crane  &  Pat- 
ridt,  and  Robert  W.  Cowles,  for  appellee. 

OABBBRT,  J.  Appellee,  Huff,  plaintiff  be- 
low, brought  suit  against  one  Cones,  as  de- 
fendant, to  quiet  title  to  a  quarter  section 
of  land.  The  complaint  was  the  ordinary 
one  under  section  255  of  the  Civil  Code.  Be- 
fore answer,  Clark  and  Morey  were  made 
defendants,  as  successors  to  the  right  and 
Interest  of  the  original  defendant.  Cones. 
Thereafter  they  filed  their  answer.  In  which 
they  denied  the  possession  and  ownership  of 
plaintiff,  and  alleged  that  they  were  the 
owners  in  fee  by  title  from  the  United  States. 
They  also  alleged  that  plaintiff  claimed  un- 
der a  tax  deed  Issued  to  the  estate  of  Robert 
Tonng,  and  that  this  deed  was  void  on  its 
face..  To  this  answer  plaintiff  filed  a  replica- 
tion, denying  its  affirmative  averments,  and 
alleging  that  the  tax  title  under  which  he 
claimed  was  purchased  from  the  heirs  of 
Robert  'Young.  He  also  alleged  that  this 
deed  had  been  of  record  more  than  five 
years,  and  pleaded  the  statute  of  limitations 
on  the  subject  of  recording  tax  deeds.  At 
the  trial  plaintiff  proved  possession,  and 
offered  in  evidence  the  tax  deed  mentioned 
In  the  pleadings  of  the  parties,  which  was 
admitted  over  the  objection  of  the  defend- 
ants. Other  evidence  of  tlUe  was  also  ad- 
mitted against  the  objection  of  defendants, 
which  Is  not  material,  if  the  court  erred  In 
admitting  the  tax  deed,  as  such  evidence 
was  merely  for  the  purpose  of  establishing 
the  chain  of  title,  which  had  Its  inception  in 
the  tax  deed.  Plaintiff  then  rested,  and  de- 
fendants moved  for  a  nonsuit,  and  that  the 
complaint  be  dismissed,  because  plaintiff  had 
not  shown  title  to  the  land  In  controversy. 
This  was  denied,  and,  defendants  not  offer- 
ing any  testimony,  judgment  was  rendered 
for  plaintiff  quieting  title  in  him,  from  which 
the  defendants  have  appealed. 

One  objection  urged  to  the  tax  deed  is 
that  it  shows  a  sale  en  masse  of  a  number 
of  noncontiguous  tracts  of  land  for  a  gross 


sum.  This  deed  recites:  "That  whereas, 
the  following  described  real  property,  viz." 
Then  follows  a  description  of  a  great  num- 
ber of  noncontiguous  tracts  embracing  the 
one  in  controversy,  interspersed  In  an  area 
25  by  60  miles  in  dimensions,  and  continues 
(so  for  as  material  to  consider)  "situated  In 
the  county  of  Kiowa,  and  state  of  Colorado, 
was  subject  to  taxation  for  the  year  A.  D. 
1892;  and  whereas,  the  taxes  assessed  upon 
said  real  property  for  the  year  aforesaid  re- 
mained due  and  unpaid  at  the  date  of  sale 
hereinafter  named;  and  whereas,  the  treasur- 
er of  said  county  did,  on  the  second  day  of 
October,  A.  D.  1898,  by  virtue  of  the  author- 
ity vested  In  him  by  law  at  (an  adjourned 
sale)  the  sale  begun  and  publicly  held  on  the 
second  day  of  October,  A.  D.  1893,  expose 
to  public  sale,  at  the  office  of  the  treasurer. 
In  the  county  aforesaid,  in  substantial  con- 
formity with  the  requirements  of  the  statute 
In  such  case  made  and  provided,  the  real 
property  above  described,  for  the  payment 
of  taxes,  Interest  and  costs  then  due  and 
remaining  unpaid  on  said  property;  and 
whereas,  at  the  time  and  place  aforesaid, 
Robert  Toung,  of  the  county  of  Douglas,  and 
state  of  Kansas,  having  offered  to  pay  th* 
sum  of  thirteen  hundred  and  twenty-six  dol- 
lars and  forty-seven  cents,  being  the  whole 
amount  of  tax,  interest  and  costs  then  due 
and  remaining  unpaid  on  said  property  for 
the  whole  of  each  tract  or  parcel  of  the 
above  described  property,  which  was  the 
least  quantity  bid  for,  and  payment  of  said 
sum  having  been  made  by  him  to  the  said 
treasurer,  the  said  property  was  stricken  off 
to  hlni  at  that  price."  We  think  it  clear 
from  these  recitals  that  each  tract  was  as- 
sessed separately;  that  the  aggregate  of  such 
taxes  was  the  sum  of  $1,326.47 ;  and  that  all 
the  property  upon  which  this  aggregate  sum 
was  assessed,  as  described  in  the  deed,  was 
offered  for  sale  and  sold  en  masse  for  the 
gross  sum  made  up  of  the  several  amounta 
assessed  against  each  piece  separately. 

This  court  has  repeatedly  decided  In  cir- 
cumstances similar  to  those  in  the  case  at 
bar  that  a  tax  deed  the  recitals  of  which 
show  a  sale  en  masse  for  a  gross  sum  of 
noncontiguous  tracts  of  acre  land  separately 
assessed  is  void.  Emerson  v.  Shannon.  23 
Colo.  274,  47  Pac  302,  58  Am.  St.  Rep.  232; 
Webber  v.  Wannemaker,  39  Colo.  425,  89  Pac 
780;  Whitehead  v.  Callahan,  44  Colo.  396,  99 
Pac.  67;  Page  v.  Glllett,  47  Colo.  289,  lOT 
Pac.  290.  The  tax  deed  being  void  upon  its 
face,  the  statute  of  limitations  set  up  by 
plaintiff  was  of  no  avail.  Page  v.  OiUett, 
supra;  Sayre  v.  Sage,  47  Colo.  559,  108  Pac 
160.  The  motion  of  defendants  should,  there- 
fore, have  been  sustained,  unless  for  other 
reasons,  which  will  now  be  considered,  the 
court  ruled  correctly  In  denying  It  In  an 
action  to  quiet  title  the  plaintiff,  when  his 
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title  is  put  In  Issue  by  the  answer,  must 
prove  by  competent  evidence  a  title  In  him- 
self. Wall  T.  Magnes,  17  Colo.  476,  30  Pac. 
56;  McCauley  t.  Ohensteln,  44  Neb.  89,  62 
N.  W.  232;  32  Cyc.  1366.  If  he  falls  to  do 
80,  a  motion  by  the  defendant  for  nonsuit 
and  dismissal  should  prevail.    32  Cyc.  1375. 

On  behalf  of  the  plalnttfT,  it  Is  urged  that 
the  answer  of  defendants,  to  the  effect  that 
they  are  the  owners  In  fee  by  title  from  the 
United  States,  is  not  a  compliance  with  the 
decisions  of  this  court,  to  the  effect  that  a 
defendant  In  an  action  to  quiet  title  must 
plead  the  nature  of  his  interest  in  the  prop- 
erty in  controversy  before  be  can  put  plain- 
tiff upon  proof  touching  his  possession  and 
title.  This  question  was  not  raised  below; 
but  it  is  clearly  without  merit.  The  allega- 
tion that  defendants  are  the  owners  in  fee 
simple  is  the  averment  of  an  ultimate  fact. 
This  pleads  the  character  and  nature  of 
their  interest  in  the  property,  viz.,  that  they 
are  the  owners  in  fee.  To  plead  the  facts  up- 
on which  such  title  rested  would  be  stating 
evidentiary  facts  which  might  be  proper  to 
introduce  in  evidence  to  establish  title,  but 
it  is  not  necessary  to  plead  them.  17  Ency. 
PI.  &  Pr.  328. 

The  sufficiency  of  the  answer  and  cross- 
complaint  of  defendants  is  also  questioned, 
because,  in  the  attack  upon  the  tax  deed 
thereby  made.  It  is  alleged  that  it  is  void, 
but  does  not  plead  facts  upon  which  this 
averment  Is  based.  It  is  unnecessary  to  pass 
upon  this  question.  The  answer  of  the  de- 
fendants above  referred  to  put  plaintiff  upon 
proof  of  his  title. 

It  was  also  suggested  on  oral  argument 
that  plaintiff  having  proved  possession,  and 
defendants  not  having  offered  Any  evidence, 
they  were  not  entitled  to  nonsuit  the  plain- 
tiff. That  contention  is  contrary  to  the  hold- 
ing in  the  Magnes  Case,  which,  in  effect,  de- 
cides that  where,  as  in  the  present  Instance, 
the  defendants'  answer  put  plaintiff  upon 
proof  of  bis  title,  he  must  prove  possession, 
coupled  with  title,  legal  or  equitable.  Pos- 
session under  the  Code  is  a  condition  prece- 
dent which  a  plaintiff,  in  order  to  maintain 
an  action  to  quiet  title,  must  establish  when 
a  proper  answer  has  been  filed,  but  posses- 
sion is  not  sufficient  to  entitle  him  to  relief 
when  his  title  is  put  in  issue,  for  the  very 
obvious  reason  that,  if  he  fails  to  prove  title, 
he  has  not  shown  a  right  to  a  decree  quiet- 
ing title  in  him.  The  rule  might  be  different 
if  title  by  adverse  possession  was  relied  up- 
on, but  that  question  Is  not  involved. 

It  was  also  suggested  at  the  oral  argument 
that  defendants  were  not  properly  in  court 
because  an  order  was  not  obtained  permit- 
ting them  to  answer.  It  is  too  late  to  raise 
that  question.  The  plaintiff  treated  their 
answer  as  regular,  and  went  to  trial  without 
objection,  and  whatever  merit  there  might 
be  in  the  claim  that  defendants  should  not 


have  been  permitted  to  file  their  answer 
without  formal  leave  of  court  has  been 
waived. 

At  the  trial  the  will  of  Robert  Young  and 
the  probate  thereof  was  admitted  in  evidence 
over  the  objection  of  defendants.  It  did  not 
appear  that  it  was  probated  in  this  state. 
TVe  call  the  attention  of  counsel,  in  the  event 
of  another  trial,  to  the  recent  case  of  Sayre 
V.  Sage,  supra,  47  Colo.  559,  108  Pac  160. 

The  Judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  for  a  new 
trial,  and  such  further  proceedings  as  wiU 
be  in  harmony  with  the  vlewa  expressed  in 
this  opinion. 

Reversed  and  remanded. 

CAMPBELL  C.  J.,  and  Him  X>  concur. 


(158  Cal.  7S3, 

FOLLMER  et  al.'v.  ROHRER  et  aL 

(li.  A.  2,759.) 

(Supreme  Court  of  California.     Dec  14,  1910.) 

1.  AFPEAL   and    ESBOB   (J   1011*)— PiNDIKGS— 

Conclusiveness. 

A  conflict  iu  the  evidence  must  be  settled 
by  the  trial  court,  and  Its  findings  will  not  be 
disturbed  on  appeal. 

[Ed.  Note. — Kor  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8983;   Dec.  Dig.  §  1011.»] 

2.  Deeds  (|  56*)— Delivery— Acts  CoNSTirtrr- 

INO. 

A  valid  delivery  of  a  deed  is  accomplished 
when  the  conduct  and  acts  of  tlie  grantor  mani- 
fest a  present  intent  to  dispose  of  tile  title 
conveyea  without  any  right  of  recall,  and  any 
act  manifesting  such  Intent  establlsnes  a  de- 
livery. 

[Ed.  Note.— For  other  cases,  see  Deeds, -Cent 
Dig.  §  118;   Dec.  Dig.  t  56.») 

3.  Deeds  (8  66*)— Delivebt— Acts  Constttut- 

INO. 

Whether  an  act  of  a  grantor  manifested  a 
present  intent  to  dispose  of  the  title  conveyed 
by  a  deed  so  as  to  malie  a  valid  delivery  must 
be  determined  by  the  circumstances  of  each 
transaction,  and  is  a  question  of  fact. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §1  127,  633;    Dec  Dig.  i  6a*] 

4.  Deeds  (|  56*)  —  Delivekt  —  Acts  Corsti* 

TUTTNO. 

The  act  of  a  grantor  delivering  a  deed  to 
the  frrantee  with  tiie  statement,  "Here  is  a  deed 
i  of  gift  in  favor  of  yourself  and  wife ;  take  it 
and  take  care  of  it,"  and  the  act  of  the  gran- 
tee in  taking  and  accepting  the  deed  and  thank- 
ing the  grantor,  show  a  valid  delivery,  whereby 
the  grantor  parted  absolutely  with  tlie  control 
thereof,  notwithstanding  any  contradictory  evi- 
dence, snrh  as  the  continuance  of  the  gran- 
tor's residence  on  the  premises,  payment  of 
taxes,  the  failure  of  the  grantee  to  list  the  prop- 
erty as  his  own  for  taxation,  the  want  of  any 
transfer  or  request  for  a  transfer  of  insurance, 
and  the  dorlaration  of  the  grantee  that  he  had 
known  nothing  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  8  IIT;   Dec  IMg.  S  66.*} 

5.  Appeal  and  Ebboh  (|  1073*)— HABitLBsa 
Errob— Ebrobs  in  Judgment— "iNSTRtjiDtNT 
Entitled  to  be  Proved  for  Record." 

The  validity  of  the  part  of  a  judgment 
which  adjudges  plaintiff's  ownership  of  the  prop- 
erty in  controversy  and  the  want  of  interest 
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therein  hj  defendants  is  nnaffected  by  the  part 
which  adjudges  that  a  deed  of  the  property  to 
plaintiff,  not  acknowledged  nor  witnessed.  Is  an 
instrument  entitled  to  be  proved  for  record  with- 
in Civ.  Code,  |  1203;  for  the  elimination  of 
the  latter  part  of  the  judgment  does  not  affect 
the  rights  of  defendants. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error.   Dec  Dig.  {  1073.  *J 

6.   ACKNOWLEDGMKNT  (|  4C*)  —  PROOF^^UDO- 
IfENT. 

Under  dv.  Code,  H  1198,  1203,  providing 
that  the  execution  of  an  instrument  may  be  es- 
tablished by  proof  of  the  handwriting  of  the 
party  and  of  a  subscrihlng  witness,  if  there  is 
one,  where  the  parties  and  the  subscribing  wit- 
neases  are  dead,  and  providing  ttiat  one  inter- 
ested under  an  instrument  entitled  to  be  proved 
and  recorded  may  sue  to  obtain  a  judgment  prov- 
ing the  instrument,  the  subscription  of  a  wit- 
ness is  not  necessary  to  the  validity  of  a  deed, 
and  a  grantee  in  a  deed  not  acknowledged  nor 
witnessed  may,  after  the  grantor's  death,  sue 
for  judgment  proving  it. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Dec.  Dig.  I  46.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  George  R.  Dav- 
is, Judge. 

Action  by  Raymond  I.  FoUmer  and  ao- 
ottier  against  Mary  Rohrer  and  others. 
From  a  Judgment  for  plaintiffs  and  from  an 
order  denying  a  new  trial,  defendants  ap- 
peal.   Affirmed. 

Porter,  Sutton  A  Cruickahank,  for  appel- 
lants.    Jones  &  Weller,  for  respondents. 

SIiOSS,  J.  The  defendants  are  tl>e  heirs- 
and  devisees  of  John  B.  Rohrer,  wlio  died 
in  July,  1908.  On  October  1,  1007,  said  de- 
cedent was  tlie  owner  of  a  lot  of  land  in 
the  dty  of  Los  Angeles.  He  signed  a  deed 
of  gift  bearing  said  last-named  date  and 
purporting  to  convey  the  lot  to  the  plaintiffs. 
The  instrument  was  neyer  acknowledged  or 
recorded,  and  tbls  action  was  brought  to 
obtain  a  decree  that  the  plaintiffs  are  the 
owners  of  the  land,  and  that  the  deed  be 
proved,  so  as  to  entitle  the  same  to  be  re- 
corded. The  complaint  alleges  that  the  deed 
was  executed  and  delivered  to  the  plaintiffs 
on  the  day  of  its  date.  The  answer  denies 
the  delivery.  The  court  found  in  favor  of 
the  allegations  of  the  complaint,  and  gave 
judgment  accordingly.  The  defendants  ap- 
peal from  this  judgment  and  from  an  order 
denying  their  motion  for  a  new  trial. 

The  main  question  presented  is  whether 
the  evidence  sustains  the  finding  that  the 
deed  had  been  delivered  by  John  6.  Rohrer 
to  the  plaintiffs.  Raymond  I.  Follmer,  one 
of  the  plaintiffs,  was  a  nephew  of  the  dece- 
dent. He  and  the  coplaintiff,  his  wife,  oc- 
cupied, together  with  the  decedent,  a  house 
situated  on  the  lot  In  controversy.  Follmer 
testified  as  follows:  "In  the  latter  part  of 
November,  1907,  I  came  home  from  my  of- 
fice •  •  »  and  in  passing  through  the 
ball  my  uncle  called  me,  and  I  went  into 
the  sitting  room  where  he  was.    He  was  sit- 


ting at  bis  desk.  Be  got  np  and  gave  me 
tbls  deed  and  said,  'Here  is  a  deed  of  gift 
in  favor  of  yourself  and  wife;  take  it  and 
take  care  of  it'  I  looked  at  the  instrument 
and  returned  it  to  him,  and  he  toolc  an 
envelope  from  Ills  desk  and  Inserted  it  and 
gave  it  to  me.  I  sealed  it  up  and  put  it  in 
my  pocket,  and  thanked  him  very  much,  as 
a  matter  of  course.  That  is  all  that  was 
said  at  that  time  that  I  remember."  The 
witness  testified  further  that  he  kept  the 
paper  until  May,  1908.  During  a  part  of  this 
period  be  had  it  on  his  person,  and  at  other 
times  in  a  safe  at  the  dty  tiall,  or  in  a 
safe  deposit  box.  In  May  his  ancle  suggest- 
ed that  he  had  made  his  will  and  that  it 
would  be  a  good  thing  to  put  the  deed  with 
the  will.  Follmer  made  no  objection  to  this, 
and  returned  the  instrument  to  Rohrer.  The 
latter  subsequently  handed  it  to  Mrs.  Foll- 
mer, under  circumstances  that  need  not  be 
detailed.  It  appeared,  further,  that  the 
alleged  grantor,  Rohrer,  paid  the  taxes  on  the 
lot  for  the  year  1907-08;  that  a  sworn 
statement  of  his  property,  including  the  lot 
In  question,  bore  the  initials  of  the  plaintiff, 
Augusta  H.  Follmer,  and  was  filed  with 
the  city  assessor;  that  a  similar  statement 
of  pr(^erty  owned  by  plaintiff  Raymond  1. 
Follmer,  and  sworn  to  by  him  on  August  2, 
1908,  did  not  include  the  lot  in  question; 
that  said  plaintiff  Raymond  was  named  as 
executor  in  the  will  of  John  B.  Rohrer ;  and 
that  in  his  petition  for  letters  testamentary 
he  described,  as  real  property  left  by  the  de- 
cedent, the  lot  in  question,  "subject  to  a  jmr- 
tially  executed  conveyance  of  said  real  prop- 
erty by  John  B.  Rohrer,  deceased,  to  Ray- 
mond I.  Follmer  and  Augusta  H.  Follmer." 
There  was  also  testimony  that  Follmer  never 
asked  or  obtained  any  assignment  of  '  the 
fire  insurance  policies  covering  the  house, 
thnt  be  did  not  during  the  life  of  the  dece- 
dent mention  to  his  wife  the  fact  that  he 
and  she  had  received  a. gift  of  the  property, 
and  tliat,  after  the  decedent's  death,  he  had 
stated  that  be  had  no  previous  knowledge 
of  the  deed. 

The  foregoing  statement  includes  virtually 
all  of  the  testimony  on  the  disputed  issue 
of  delivery.  It  will  be  noted  that  there  are 
circumstances  tending  to  contradict  the  claim 
of  the  respondents  that  the  deed  bad  been 
delivered.  The  continuance  of  the  alleged 
grantor's  residence  In  the  house,  his  payment 
of  taxes,  the  failure  of  Follmer  to  list  the 
property  as  his  for  purposes  of  taxation, 
the  want  of  any  transfer  or  request  for  a 
transfer  of  insurance,  the  declaration  of  FoU- 
mer that  he  Iiad  known  nothing  of  the  deed 
— all  these  were  facts  which  the  trial  court 
might  well  have  regarded  as  tending  to  show 
that  there  had  been  no  delivery  of  the  deed, 
although  some  of  them,  at  least,  were  not 
inconsistent  with  delivery.  But,  if  there  was 
also  testimony  which  would  justify   an  in- 
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ferenoe  tbat  a  delivery  bad  taken  place,  tbe 
testimony  to  tbe  contrary  did  no  more  than 
to  raise  a  conflict  which  was,  under  the  es- 
tablished rule  of  this  court,  to  be  finally 
settled  in  tbe  trial  court.  Follmer's  state- 
ment regarding  tbe  banding  of  tbe  deed  to 
blm,  and  tbe  attending  conversation,  may 
well  have  been  true,  notwithstanding  the 
admissions  made  by  blm  on  cross-examina- 
tion. If  true,  It  clearly  supports  tbe  finding 
of  delivery.  Tbe  legal  requisites  of  a  de- 
livery have  often  been  stated  by  tbls  court. 
"A  valid  delivery  Is  accomplished  when  tbe 
conduct  and  acts  of  a  grantor  manifest  a 
present  Intent  to  dispose  of  tbe  title  conveyed 
by  the  deed.  No  particular  form  of  de- 
livery la  necessary;  but  any  act  or  thing 
which  manifests  such  an  intent  ia  sufficient 
to  establish  it  It  Is  always  a  question  of 
fact,  and  must  be  determined  by  tbe  cir- 
cumstances surrounding  each  transaction." 
Kennlff  v.  Caulfleld,  140  Cal.  34,  40,  73  Pac. 
803,  804.  See,  also,  Hlbberd  v.  Smith,  67 
Cal.  647,  4  PaC.  473,  8  Pac.  46,  56  Am, 
Rep.  726;  Denis  v.  VelaU,  96  Cal.  223,  31  Pac. 
1 ;  Bury  V.  Young,  98  CaL  446,  33  Pac.  338, 
35  Am.  St.  Rep.  186;  Black  v.  Sharkey,  104 
Cal.  279,  37  Pac.  939;  Reed  v.  Smith,  125 
Cal.  491,  58  Pac.  139.  Manual  tradition  of 
tbe  Instrument  is  not  enough;  tbe  transfer 
of  possession  must  be  with  tbe  intent  of 
presentiy  passing  titie,  and  must  not  be 
hampered  by  tbe  reservation  of  any  right  of 
revocation  or  recall.  As  has  been  said,  tbe 
intent  of  tbe  parties  is  to  be  determined,  as 
matter  of  fact,  by  tbe  trial  court  or  tbe  jury. 
We  entertain  no  doubt  whatever  tbat  tbe 
testimony  of  Follmer  Justified  tbe  Inference 
tbat  when  Robrer  handed  him  tbe  deed,  he 
did  so  with  tbe  Intention  that  tbe  titie  to 
tbe  property,  at  tbat  very  moment,  should 
pass  finally  and  Irrevocably  from  him  to 
tbe  grantees  named.  Tbe  appellants  lay 
stress  on  tbe  words  "take  care  of  it,"  and 
argue  tbat  they  show  a  transfer  for  safe- 
keeping only.  But  this  Is  by  no  means  a 
necessary  construction.  Taking  all  of  the 
language  together,  tbe  phrase  In  question 
may  well  be  Interpreted  as  a  mere  caution 
to  exercise  care  with  regard  to  an  Important 
document  The  grantor  said,  "Here  is  a  deed 
of  gift;  take  it  and  take  care  of  it"  and 
the  recipient  "thanked  him  very  much." 
This  Is  not  the  conduct  of  people  who  are  ar- 
ranging for  the  mere  custody  of  a  paper.- 

Nor  was  there  anything  in  the  transaction 
to  compel  the  conclusion  tbat  the  grantor 
undertook  or  Intended  to  retain  the  right 
to  recall  tbe  deed.  "In  every  case  where  tbe 
deed  has  been  declared  invalid  by  reason 
of  failure  of  delivery,  it  will  be  found  that 
the  grantor  reserved  some  rights  over  the 
Instrument;  that  be  failed  to  part  with  all 
control  and  dominion  over  It ;  tbat  upon  the 
happening  of  some  event  or  contingency  or 
condition,  he  bad  tbe  right  if  so  disposed. 


to  reach  out  and  take  it  from  tbe  posses- 
sion of  tbe  depositary."  Bury  v.  Toung, 
supra.  Such  a  case  is  Moore  v.  Trott  156 
CaL  353,  104  Paa  578,  134  Am.  St  Rep.  131, 
recently  decided  by  this  court,  where  the 
grantor's  retention  of  tbe  right  to  recall  tbe 
deeds  in  a  certain  event  was  plainly  evi- 
denced, and  for  this  reason  it  was  held  tbat 
no  eftectlve  delivery  bad  taken  place.  But 
tbe  facts  here  are  very  different.  So  far  as 
the  testimony  goes,  the  grantor  parted  ab- 
solutely with  the  control  of  the  Instrument 

In  their  closing  brief,  tbe  appellants  make, 
for  tbe  first  time,  tbe  suggestion  that  the 
deed  in  question,  being  neither  acknowledged 
nor  witnessed,  is  not  an  Instrument  "entitled 
to  be  proved  for  record,"  and  tbat  tbe 
plaintiffs  have  not  therefore,  shown  their 
right  under  Civ.  Code,  i  1203,  to  a  "Judg- 
ment proving  such  instrument"  This  point 
would  not  affect  tbe  validity  of  that  part 
of  tbe  Judgment  which  adjudicates  tbe  plain- 
tiffs' ownership  of  the  property,  and  tbe  de- 
defendants'  want  of  Interest  therein.  If  this 
part  of  tbe  judgment  stands,  the  defendants 
would  not  be  helped  by  the  elimination  of 
the  part  decreeing  that  the  deed  be  "ad- 
Judged  to  be  proved,  so  as  to  entiUe  tbe 
same  to  be  recorded."  But  apart  from  this, 
we  think  the  case  is  one  coming  properly 
within  tbe  terms  of  section  1203.  Under  sec- 
tion 1198,  "the  execution  of  an  instrument 
may  be  established  by  proof  of  tbe  handwrit- 
ing of  the  party  and  of  a  subscribing  witness, 
if  there  is  one,  in  the  following  cases:  (1) 
Where  tbe  parties  and  all  the  subscribing 
witnesses  are  dead.  •  »  • "  The  subscrip- 
tion of  a  witness  is  not  necessary  to  the 
validity  of  a  deed,  and  the  language  of  tbe 
section  last  quoted  carries  the  clear  implica- 
tion tbat  where  there  is  no  such  witness, 
proof  of  tbe  handwriting  of  the  party  exe- 
cntlng  is  sufficient 

The  judgment  and  the  order  appealed  from 
are  affirmed. 

We  concur:  ANGBIiLOTTI,  J. ;  SHAW,  J. 


(Ifig  Cal.   760) 
FOUNTAIN  et  al.  v.  CONNECTICUT  FIRE 

INS.  CO.    (S.  F.  5,542.) 
(Supreme  Cqurt  of  California.     Dec.  14,  1910.) 

1.  Insurance  (S  324*)  —  Fire  Insurance  — 
Damage. 

The  policy  provided  that  if  a  bailding  or 
any  part  thereof  fall,  ezcejpt  as  a  result  of  fire, 
all  insurance  on  such  building  or  its  contents 
shall  immediately  cease.  The  company  claimed 
that  tbe  building  was  caused  to  partially  fail 
by  an  earthquake  before  the  fire  started,  and 
its  evidence  showed  ttial!)  before  the  fire  start- 
ed, the  front  wall  of  tbe  building  from  the  roof 
to  the  second  iioor  had  fallen  down,  leaving  the 
roof  unsupported  in  front,  so  that  the  frmit  part 
of  it  rested  upon  the  second  floor.  Insured's 
evidence  was  that  the  upper  stories  had  "zreat 
chunks  out  of  them,"  and  that  the  building 
could   not   be  occupied   until   repaired.     Held, 
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that  the  evidence  both  of  injured  and  the  com- 
pany showed  that  a  substantial  part  of  the 
building  had  fallen  when  the  fire  started,  so  as 
to  avoid  the  policy. 

lEJd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  749;    Dibc.  Dig.  i  324.*] 

2.  IN8DBANCE  (§  665*)— Fire  Insoranoe— Ac- 
moss— Sufficiency  OF  Evidence. 

In  an  action  on  a  fire  policy  wllich  pro- 
vided that  if  any  part  of  the  building  fall,  ex- 
cept from  the  fire,  all  insurance  shall  immedi- 
ately cease,  evidence  held  not  to  show  that  the 
fire  started  in  the  building  before  the  front  wall 
fell  from  an  earthquake  shock. 

[Ed.  Note. — Fdr  other  cases,  see  Insurance, 
Dec.  Dig.  !  665.»] 

3.  Insurance  («  324*)— Fire  Insurance. 

Civ.  Code,  j  2611,  provides  that  a  policy 
maj  declare  that  a  violation  of  specified  pro- 
visions thereof  shall  avoid  it,  but  otherwise  the 
breach  of  an  immaterial  provision  does  not 
avoid  the  policy.  A  fire  policy  provided  that  if 
any  part  of  the  insurea  building  fall,  except 
from  the  fire,  all  insurance  on  the  building  or 
its  contents  shall  immediately  cease.  Held, 
that  the  falling  of  a  material  part  of  the  build- 
ing before  the  fire  started  immediately  avoided 
the  policy,  whether  it  increased  the  fire  risk 
or  not 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  749;   Dec.  Dig.  {  324.*] 

4.  Trial  (J  296*)  —  Instructions  —  Cube  bt 
Other  Instruction. 

Error  in  instructing  in  an  action  on  the 
policy  that  the  company  must  establish  that 
such  a  material  part  of  the  building  had  fallen 
before  the  fire  started  as  would  have  increased 
the  fire  risk  in  order  to  make  the  policy  avoid- 
ed by  the  falling  of  the  building  before  the  fire 
was  not  cured  By  the  giving  of  other  instruc- 
tions which  omitted  the  element  of  increase  of 
risk ;  they  merely  conflicting  with  the  former 
instruction. 

(Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  f  286.*] 

Id  Bank.  Appeal  from  Superior  Court, 
Sonoma  County;   Thos.  C.  Denny,  Judge. 

Action  by  O.  Fountain  and  others  against 
the  Connecticut  Fire  Insurance  Company. 
From  an  order  denying  defendant's  motion 
for  a  new  trial  after  verdict  for  plaintiffs, 
defendant  appeals.    Beversed. 

A.  B.  Ware  and  T.  C.  Van  Ness,  for  ap- 
pellant   Thomas  J.  Geary,  for  respondents. 


SHAW,  J.  This  Is  an  action  to  recover 
upon  a  policy  of  insurance  issued  by  the  de- 
fendant, covering  goods  of  the  plaintiff  con- 
tained in  a  two-story  brick  buUdlng  situated 
in  the  city,  of  Santa  Rosa,  known  as  tlie 
Shea  Building.  It  had  two  storerooms  on 
the  ground  floor,  one  of  which  was  occupied 
by  Fountain.  The  second  floor  was  divided 
into  rooms  used  and  occupied  for  offices  and 
one  room  which  was  occupied  by  the  society 
of  "Eagles"  as  a  lodgeroom.  The  defendant 
appeals  from  an  order  denying  its  motion  for 
a  new  trial,  after  a  verdict  for  the  plaintiff. 
The  policy  contained  the  following  clause: 
"If  a  building,  or  any  part  thereof,  fall,  ex- 
cept as  a  result  of  fire,  all  Insurance  by  this 
policy  on  such  building  or  Its  contents  shall 


Immediately  cease."     The  building  referred 
to  was  the  Shea  building  aforesaid. 

Upon  the  trial  it  was  admitted  by  the  de- 
fendant tlrnt  it  was  liable  to  the  plaintiffs 
for  the  loss  to  the  full  amount  of  the  policy 
($1,000)  "unless  It  could  make  good  its  de- 
fense based  upon"  the  above-quoted  clause 
thereof.  The  Are  was  on  April  18,  1906,  and 
it  immediately  followed  the  earthquake 
which  occurred  at  15  minutes  after  5  o'clock 
in  the  morning  of  that  day.  The  evidence 
Introduced  by  the  defendant  in  support  of 
the  defense  aforesaid  showed  that,  before 
the  fire  started,  the  front  wall  of  the  Shea 
building,  from  the  roof  down  to  the  second 
floor,  had  fallen  down,  leaving  the  roof  un- 
supported in  front  so  that  the  front  part  of 
it  dropped  and  rested  upon  the  second  floor 
at  the  top  of  the  first  story.  This  was  the 
substance  of  the  testimony  of  a  number  of 
witnesses  who  saw  the  building  immediately 
after  the  earthquake.  That  this  front  wall 
was  a  substantial  and  Important  part  of  the 
building,  and  that  the  falling  thereof  would 
immediately  terminate  the  policy  by  force  of 
this  clause,  cannot  be  seriously  disputed. 
The  defense  was  therefore  established,  and 
the  order  must  be  reversed,  unless  other  evi- 
dence raised  a  substantial  conflict  on  the 
subject.  We  do  not  think  the  contention  of 
the  plaintiff  that  there  was  a  conflict  on  that 
point  can  be  sustained.  The  evidence  of  the 
defendant's  witnesses  on  the  point  was  clear, 
direct,  positive,  and  satisfactory.  That  on 
behalf  of  the  plaintiff,  which  it  is  claimed 
creates  a  conflict,  is  In  substance  as  follows: 
The  witness  Burrls  said  that  he  made  an  ex- 
amination of  the  front  and  rear  of  the  Shea 
building,  that  the  rear  did  not  seem  to  be 
damaged,  and  that  he  did  not  see  any  break 
in  the  structure  of  the  lower  walls,  nor  any 
breaks  in  the  structure  of  the  Fountain  store- 
room. On  cross-examination  he  said  that 
the  "upper  story  seemed  to  be  shook  up 
quite  a  little;  the  windows  were  thrown  out 
into  the  street  in  the  debris."  Referring  to 
that  and  the  otlter  buildings  included  in  the 
same  row,  he  said  that  the  upper  stories 
were  "shot  up  pretty  badly  and  a  great  deal 
of  brick  and  awnings  and  other  things  thrown 
down  on  the  sidewalk  and  out  on  the  street," 
and  that  be  did  not  think  any  of  them  were 
clear  out  and  down,  but  "there  would  be 
great  chunks  out  of  them,"  and  that  they 
could  not  have  been  occupied  until  repaired. 
He  said  nothing  about  the  position  of  the 
roof,  and  apparently  was  not  questioned  con- 
cerning it.  Hahman  was  In  bis  own  store- 
room in  the  lower  story  of  the  adjoining 
building  half  an  hour  after  tlie  earthquake 
He  entered  from  the  rear.  He  said  the  back 
walls  of  the  Shea  building  were  intact,  but 
be  said  nothing  about  the  front  wall.  He 
said  the  Shea  building  was  burning  at  that 
time.  King,  another  witness,  occupied  a 
storeroom  in  the  adjoining  building,  and  he 
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entered  it  from  the  rear.  The  front  and  side 
of  that  building  were  down.  He  said  nothing 
about  the  walls  of  the  Shea  building.  Hof- 
fer  had  an  office  in  the  Shea  building  over 
the  storeroom  adjoining  that  occupied  by 
Fountain.  He  went  into  his  office  10  or  15 
minutes  after  the  earthquake.  He  said  the 
side  walls  of  the  second  story  were  standing 
on  each  side  of  his  office,  that  the  east  wall 
of  the  Shea  building  was  up  as  far  as  the 
roof,  and  the  roof  had  slid  over  onto  the 
front — "it  kind  of  fell  out  that  way  and  sort 
of  dropped  down  In  front"  over  his  office. 
On  cross-examination  he  said  the  front  walls 
where  he  occupied  were  out,  that  Dr.  Mal- 
lory's  office  was  over  Fountain's  store,  and 
that  Mallory's  office  was  out  just  like  his. 
This  evidence  is  wholly  insufficient  to  dis- 
prove the  contention  that  the  part  of  the 
wall  which  had  fallen  was  not  an  important 
and  material  part  of  the  building.  The  wit- 
ness most  favorable  to  the  ptalntlflT  was  Mr. 
Burris,  and  his  testimony  alone  shows  that 
a  material  part  of  the  building  had  fallen. 
Other  evidence  established  the  fact  that  the 
second  story  had  rather  large  bay  windows 
In  front,  and  these  windows,  he  says,  had 
fallen  out  into  the  street  And,  while  he  did 
not  think  that  any  of  the  upper  stories  in 
that  row  were  clear  out  and  down,  they  had 
'Jgreat  chunks  out  of  them,"  and  the  build- 
ings could  not  be  occupied  until  repaired. 
Clearly  this  was  sufficient  to  constitute  the 
falling  of  a  material  and  substantial  part 
of  the  building. 

With  regard  to  the  time  when  the  Are 
started,  the  theory  advanced  is  tliat,  al- 
though there  was  no  direct  evidence  on  the 
subject,  there  were  circumstances  sufficient 
to  justify  the  inference  that  the  first  effect 
of  the  earthquake  may  possibly  have  been  to 
break  some  charged  electric  light  wire  in  the 
building,  so  as  to  cause  flre  therefrom  to  be- 
gin before  the  shake  had  caused  the  wall  or 
■window  to  fall.  We  have  not  given  the  de- 
fendant's evidence  on  this  point  in  detail, 
but,  in  substance,  it  satisfactorily  establish- 
ed the  fact  that  the  flre  in  the  Shea  buUding 
was  caused  after  the  earthquake,  by  flre 
which  originated  in  some  other  building  or 
buildings  in  the  same  row  and  did  not  reach 
the  Shea  building  untU  from  15  to  30  min- 
utes afterwards.  There  was  clear  proof  that 
very  soon  afterward  fires  were  observed  in 
two  of  these  nearby  buildings,  and  that  there 
was  none  at  that  time  in  the  Shea  building. 
A  witness  for  plaintiff  said  that  about  a 
minute  after  the  earthquake,  from  his  house 
seven  blocks  away,  he  saw  a  column  of 
smoke  75  to  100  feet  high  and  half  as  large 
as  the  courtroom  at  Santa  Rosa  arising 
from  the  neighborhood  of  the  Fountain  store; 
that,  when  he  came  downtown,  he  located 
that  flre,  and  it  was  somewhere  in  the  rear 
of  the  Shea  building  or  another  building  not 
adjoining,  but  that  he  did  not  know  the  ex- 
act spot  where  It  was  nor  within  40  feet  of 
where  It  was;   that  he  did  not  look  to  see 


what  was  burning.  This  vague  and  uncer- 
tain evidence  Is  not  mfllcient  to  constitute  a 
substantial  contradiction  of  the  other  wit- 
nesses, some  of  them  produced  by  the  plain- 
tiffs, who  testified  either  directly  that  the 
Shea  building  was  not  on  flre  at  the  time 
th?y  reached  It,  or  saw  it,  after  the  earth- 
quake or  to  circumstances  about  which  they 
could  not  well  be  mistaken  and  which  If  true 
would  render  It  extremely  improbable,  if  not 
impossible,  that  the  building  could  have  be- 
gun to  burn  until  at  least  15  minutes  after 
the  earthquake,  and  then  onl^  from  flre  com- 
municated from  the  adjoining  buildings.  It 
thus  being  established  that  the  building  was 
not  on  fire  Immediately  after  the  quake, 
there  Is  no  basis  for  the  supposed  Inference 
that  the  flre  therein  may  have  begun  before 
the  wall  fell.  The  defense  was  established, 
the  verdict  was  contrary  to  the  evidence, 
and  the  new  trial  should  have  been  granted 
for  that  reason. 

One  of  the  Instructions  was  as  follows: 
"It  is  not  sufficient  for  defendant  in  order 
to  avoid  its  policy,  to  establish  the  fact  that 
the  building  described  in  the  policy  tn  suit 
bad,  before  it  began  to  bum,  suffered  some 
injury,  or  that  any  part  of  the  walls  of  said 
building  had  fallen  before  the  contents  of 
the  building-  were  destroyed  by  flre,  to  avoid 
its  policy  herein;  but  the  defendant  must 
establish  by  a  preponderance  of  evidence 
that  such  a  material  portion  of  the  building 
had  fallen  before  the  flre  started  as  would 
have  increased  the  flre  risk  which  defendant 
assumed  by  its  policy  on  such  building  and 
its  contents;  that,  if  the  evidence  does  not 
establish  the  falling  of  such  a  material  por- 
tion of  the  building,  then  I  Instruct  you  to 
And  for  the  plaintiff."  In  anticipation  of 
a  new  trial  it  is  proper  to  determine  wheth- 
er or  not  this  Instruction  is  correct.  Sec- 
tion 2611  of  the  Civil  Code  declares  that 
"a  policy  may  declare  that  a  violation  of 
specified  provisions  thereof  shall  avoid  it, 
otherwise  the  breach  of  an  immaterial  pro- 
vision does  not  avoid  the  policy."  We  are 
bound  by  this  statutory  declaration  of  the 
law,  whether  it  accords  with  justice  or 
not.  The  clause  of  the  policy  on  this  sub- 
ject is  in  substance  the  same  as  this  pro- 
vision of  the  Code.  To  declare  that  upon 
the  hapi)enlng  of  a  given  event,  "all  insur- 
ance shall  immediately  cease,"  is  but  anoth- 
er way  of  saying  that,  if  the  event  happens, 
the  obligation  created  by  the  policy  shall  be- 
come void.  The  effect  of  this  section  of  the 
Code,  In  connection  with  the  fallen  building 
provision  of  the  policy,  is  that  the  question 
whether  the  falling  of  a  part  of  the  building 
Increased  the  flre  risk  or  not  is  wholly  im- 
material, provided  the  part  of  the  building 
which  had  fallen  at  the  time  the  flre  started 
was  a  material  or  Important  part  of  It.  The 
Instruction  was  erroneous  in  so  far  as  it  di- 
rected the  jury  that  the  effect  of  the  falling 
of  the  part  of  the  building  must  have  been 
to  increase  the  flre  risk  and  that  it  it  did 
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not,  the  defenflant  would  be  liable.  The  par- 
ties had  the  legal  right  to  make  the  contract 
{bat  in  SDCb  an  event  there  should  be  no  ne- 
oeesity  for  any  Inquiry  as  to  the  increase  of 
risk  therefrom  and  that  the  mere  event 
should  at  once  terminate  the  insurance,  and, 
having  done  so,  the  defendant  is  lawfully  en- 
titled to  the  advantage  thereof.  The  Instrnc- 
tlon  was  imperative  in  its  direction  to  the 
Jury,  and,  although  other  instructions  given 
omitted  the  element  of.  increase  of  risk,  they 
merely  caused  a  conflict,  and  did  not  cure 
the  error.  It  is  impossible  to  say  which  in- 
struction the  Jury  obeyed. 

The  decision  of  the  court  In  Bastlan  ▼. 
BriUsh  A.  A.  Co.,  143  Cal.  287,  77  Pac.  68, 
66  L.  R.  A.  255,  was  in  substance  based  up- 
on the  principles  above  stated.  The  doctrine 
that  the  breach  of  an  immaterial  provision 
of  the  policy  does  not  avoid  it  is  not  appli- 
cable, under  the  Code,  where  the  policy  ex- 
pressly declares  that  it  shall  avoid  It  In 
Claybnrgh  v.  Agricultural  Ins.  Co.,  155  Cal. 
70S,  102  Pac.  812,  we  were  discussing  the 
question  of  wttat  was  a  sutBctently  impor- 
tant "i>art"  of  a  bnilding,  under  the  fallen 
building  clause  of  a  policy,  to  make  the  pol- 
icy void  if  such  part  should  fall.  The  in- 
struction there  considered  was  passed  as  snb- 
Btantially  correct  In  effect,  and  this  was  put 
npon  the  ground  that,  although  it  did  refer 
to  the  increase  of  the  fire  risk  as  a  result  of 
the  falling  of  the  part  of  the  building,  it  did 
not,  when  taken  as  a  whole,  declare  that 
such  Increase  must  occur  in  order  to  avoid 
the  policy,  but  only  that  the  part  fallen  must 
be  Important  enough  to  materially  impair 
the  usefulness  of  the  building.  In  substance, 
that  decision  was  that  to  constitute  an  in- 
fraction of  the  fallen  building  clause,  some 
material  or  substantial  part  of  the  building, 
as  distinguished  from  a  trivial,  minute,  and 
unimportant  part  thereof,  must  have  fallen. 
The  question  of  a  consequent  increase  of 
risk  was  not  held  to  be  essential  to  the  avoid- 
ance of  the  policy,  tf  the  part  which  had  fall- 
en'was  a  material  and  important  part  of  the 
bnilding. 

The  question  involved  in  this  instruction  is 
Of  no  practical  importance  upon  a  new  trial, 
unless  the  evidence  should  be  more  favorable 
to  the  plaintiff  than  that  given  upon  the 
trial  under  consideration;  for  there  can  be 
no  doubt  that  the  falling  of  even  so  much  of 
the  building  as  Burris  testified  bad  fallen 
would  increase  the  risk  of  fire.  It  is  proper 
to  remark,  further,  that  the  evidence  does 
not  present  the  question  whether  or  not  the 
defendant  would  be  liable  if  the  fire  had 
started  In  the  building  before  any  part  of  it 
fell,  and  before  it  reached  plaintiff's  goods 
a  material  part  of  the  building  bad  fallen  as 
a  result  of  the  earthquake  and  not  as  a  re- 
sult of  the  fire. 

Other  questions  are  discussed  In  the  briefs 
In  this  case,   but  the  probability  that  they 


will  arise  upon  a  new  trial  is  so  remote  that 
we  do  not  deem  it  necessary  to  consider 
them. 
The  order  denying  a  new  trial  is  reversed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS, 
J.;  LOBIQAN,  J.;  HENSHAW,  J.;  MBL- 
VIN,  J. 


(158  Cal.  766) 
DAVIS  T.  CONNECTICUT  FIRE  INS.  CO. 
(S.  F.  6,558.) 

(Supreme  Court  of  Callforqia.    Dec.  14,  1910.) 

1.  Insubance  (§  609*)— PiRB  Inbubanob— IR- 

STRDCnONS — MlBLEADINO    INSTRUCTIONS. 

In  an  action  on  a  fire  policy  which  pro- 
vided that  tBe  insurance  should  immediately 
cease  If  any  part  of  the  building  fall  except  as 
a  result  of  the  fire,  an  instruction  that  such  a 
part  of  the  buildinz  must  have  fallen  as  would 
destroy  Its  distinctive  character  as  a  building 
in  order  to  avoid  the  policy  was  too  va^e  as 
to  what  portion  of  the  building  must  have 
fallen. 

[E!d.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  60O.»] 

2.  Appeal  and  Errob  (|  1084*)- Harmless 
Ebrob  —  iNSTBUcnoRs  —  Pbejddicial  Ef- 
fect. 

Error  in  an  instruction  in  an  action  on  a 
policy  which  provided  that  all  insurance  on  the 
building  or  Its  contents  should  cease  if  the 
building  or  any  part  thereof  fall,  except  from 
the  fire,  as  being  too  vague  as  to  what  part  of 
the  building  must  fall,  was  not  prejudicial  to 
defendant,  where  the  uncontradicted  evidence 
showed  that  the  entire  upper  story  was  knocked 
down  by  an  earthquake,  and  the  question  in 
issue  was  whether  ■  the  fire  had  attacked  the 
goods  in  the  insured  building  before  a  part  of 
It  had  fallen. 

[Ed.  Note.— For  other  rases,  see  Appeal  and 
Error.  Cent.  Dig.  {}  4219,  4221-4224;  Dec. 
Dig.  {  1064.*] 

3.  Insurance  (5  663*)— Fire  Insurance— Ac- 
tions— SumciENCT  OF  Evidence. 

In  an  action  on  a  fire  policy  which  pro- 
vided that  the  insurance  on  the  building  or  its 
contents  should  immediately  cease  if  any  part 
of  the  building  fell  except  as  the  result  of  fire, 
evidence  htld  to  sustain  a  finding  that  the  goods 
were  on  fire  before  any  jwrt  of  the  building  had 
fallen. 

[Ed.  Note. — For  other  cases,  see  Insnranoe, 
Dec.  Dig.  {  665.»] 

4.  Insurance  (|  S24*)  — Firk  Insubance  — 
Construction  of  Polict. 

A  provision  of  a  fire  policy  that  all  In- 
surance should  immediately  pease  if  the  build- 
ing or  any  part  thereof  fell,  except  as  the  result 
of  fire,  does  not  apply  to  avoid  the  policy  if 
the  building  or  any  part  thereof  falls  after 
the  fire  starts  where  the  Insurance  is  on  the 
building,  and  perhaps  even  where  it  is  only 
on  the  goods  therein,  nor  does  it  apply  to  avoid 
the  policy  where  the  goods  had  begun  to  bum 
before  the  fall  occurred. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  749;    Dec.  Dig.  !  324.*] 

5.  Evidence  ({  527*)  — Expert  Testimont  — 
Subjects. 

A  question  to  a  witness  in  an  action  on  a 
fire  policy  as  to  whether  the  falling  of  the  build- 
ing was  the  result  of  fire  was  improper  as  call- 


*ror  other  cases  see  same  topic  and  nctlon  NUMBER  in  Dec.  Dig.  t  Am.  Dig.  Kay  No.  Sarin  ft  Rep'r  Indaxaa 
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log  for  a  conclusion  or  opinion  as  to  a  fact  not 
the  subject  of  expert  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $$  2334,  2335.;    Dec.  Dig.  |  527.*] 

6.  Appeal   and  Error  (§  lO.'ST*)— Harmless 
Error— Exclusion  of  EvinE.NCE. 

In  an  action  on  a  fire  policy,  in  which  the 
evidence  conclusively  showed  that  the  insured 
building  fell  because  of  an  earthquake  before 
the  fire  started,  a  refusal  to  allow  a  question 
to  a  witness  as  to  whether  the  falling  of  the 
building  was  the  result  of  the  fire  was  not  prej- 
udicial to  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  4194r^l99;  Dec.  Dig.  § 
1057.*] 

7.  Appeal  and  Error   (I   1057*)— Harmless 
Error— Exclusion  of  Evidence. 

In  an  action  on  a  fir^  policy  providing  that 
the  insurance  should  cease  if  any  part  of  the 
building  fell  except  as  the  result  of  Are,  in 
which  the  evidence  conclusively  showed  that 
an  earthquake  caused  a  part  of  all  the  buildings 
on  a  street  to  fall,  the  exclusion  of  a  question 
as  to  the  condition  of  the  buildings  on  the 
street  after  the  earthquake  was  not  prejudicial 
to  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ff  4194-^109;  Dec.  Dig.  i 
1057.*] 

8.  Evidence  ({  129*)— Siuilar  Conditions. 

In  an  action  on  a  fire  policy,  which  provid- 
ed that  all  insurance  should  cease  if  any  part  of 
the  insured  building  fell,  except  as  a  result  of 
the  fire,  in  which  defendant  claimed  that  the 
'  insured  building  partly  fell  from  an  earthquake 
before  the  fire  started,  evidence  was  not  admis- 
sible as  to  the  condition  of  buildings  other  than 
the  insured  building  after  the  earthquake. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  388-3^,  395-398;  Dec.  Dig.  j 
129.*^ 

9.  Witnesses  (I  248*)  —  Examination  —  An- 
swer. 

A  question  asked  in  an  action  on  a  fire  pol- 
icy as  to  the  condition  of  all  the  buildings  on 
the  street  in  which  the  insured  building  was 
situated  after  an  earthquake  occurring  about 
the  time  of  the  fire  was  in  effect  answered 
where  the  witness  testified  that  he  could  not 
tell  one  boilding  from  another  because  they 
were  all  down. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  if  861-863;   Dec  Dig.  i  248.*] 

Melvin,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Sonoma  County;   Thos.  C.  Denny,  Judge. 

Action  by  Naomi  E.  Davis,  executrix  of 
the  estate  of  Henry  S.  Davis,  deceased, 
against  the  Connecticut  Fire  Insurance  Com- 
pany. ITrom  an  order  denying  a  uiotiou  for 
new  trial  after  verdict  for  plaintiff,  defend- 
ant appeals.    AflSrmed. 

A.  B.  Ware  and  T.  C  Van  Ness,  for  appel- 
lant.   Thomas  J.  Geary,  for  respondent 

SHAW,  3.  This  Is  an  appeal  from  an  or- 
der denying  the  defendant's  motion  for  a 
new  trial.  The  plaintiff  sued  to  recover 
upon  an  Insurance  policy  Issued  by  the  de- 
fendant to  Henry  S.  Davis,  in  bis  lifetime, 
covering  a  stock  of  drugs  belonging  to  Da- 
vis, contained  in  a  storeroom  on  the  ground 
floor  of  a  two-story  brick  building  situated 


in  the  city  of  Santa  Rosa.  The  fire  which 
occasioned  the  loss  took  place  on  the  morn- 
ing of  April  18,  1906,  Immediately  after  th6 
great  earthquake  of  that  day.  The  policy  Is- 
sued by  the  defendant  contained  the  following 
clause:  "If  a  building  or  any  part  thereof 
fall,  except  as  the  result  of  Are,  all  iusurance 
by  this  policy  on  such  building  or  Its  con- 
tents shall  Immediately  cease."  Upon  the 
trial  the  defendant  stated  that  its  sole  de- 
fense was  based  upon  the  aforesaid  clause, 
and  that,  tmless  that  defense  was  sustained 
by  the  evidence,  the  judgment  should  be 
given  for  the  plaintiff. 

In  addition  to  the  general  verdict  for  the 
plaintiff,  the  jury  returned  answers  to  a 
number  of  Interrogatories  submitted  to  them. 
Some  of  these  were  in  respect  to  the  ques- 
tion whether  the  fall  of  a  part  of  the  build- 
ing was  before  or  after  the  fire  started.  The 
answers  of  the  jury  stated.  In  substance, 
that  no  part  of  the  building  fell  before  the 
Insured  goods  were  attacked  by  Are.  The 
several  answers  clearly  Imply,  although  they 
do  not  expressly  say  It,  that  a  material  part 
of  the  building  fell,  and  that  the  falling 
thereof  was  caused  by  the  earthquake,  and 
not  by  the  fire.  The  appellant  complains  of 
several  Instructions  relating  to  the  subject  of 
the  fall  of  a  part  of  a  building  and  bow 
much  of  It  must  have  fallen  in  order  to  bring 
about  a  cessation  of  the  Insurance  under  the 
clause  above  quoted.  One  of  them  stated 
that  the  jury  must  find  that  such  a  portion 
had  fallen  as  would  destroy  Its  distinctive 
character  as  a  building;  another  that  the 
fall  must  have  had  the  effect  of  Increasing 
the  fire  risk.  We  have  considered  the  lat- 
ter Instruction  In  our  decision  In  Fountain  v. 
Connecticut  Fire  Ins.  Co.  (herewith  filed) 
112  Pac.  546,  and  held  It  to  be  erroneous. 
The  other  Instruction  Is  too  vague  to  be  a  safe 
guide  for  the  jury.  Reasonable  men  might 
reasonably  differ  upon  the  question  of  Its 
meaning.  To  destroy  a  building's  distinctive 
character,  as  such,  might  merely  refer  to  a 
change  In  Its  appearance,  or  to  a  fall  that 
would  require  a  change  of  its  use,  or  Its 
practical  destruction  as  a  building.  But 
in  view  of  the  clear,  conclusive  and  uncon- 
tradicted evidence  that  the  entire  upper  story 
was  shaken  down  by  the  earthquake  alone, 
so  that  the  roof  fell  down  upon  the  second 
floor,  we  cannot  believe  that  the  instruc- 
tions on  this  branch  of  the  8Ul)ject  could 
have  prejudiced  the  defendant  In  the  least 
The  proof  showed  <;oncIuslvely  that  the  earth- 
quake alone  caused  the  fall  of  a  sufilclent 
part  of  the  building  to  destroy  Its  distinctive 
character  as  a  building  and  to  Increase  the 
risk  from  fire.  There  was.  In  fact  no  real 
controversy  at  the  trial  in  regard  to  this 
point.  The  Interrogatories  and  the  answers 
thereto  show  that  this  fact  was  conceded 
and.  Indeed,  the  jury  could  not  have  found 
otherwise  upon  the  evidence,  for  there  was 
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absolutely  none  to  the  contrary.  The  whole 
defense  turned  upon  the  question  whether  or 
not  the  fire  attacked  the  goods  before  a  part 
of  the  building  had  fallen.  The  jury  an- 
swered that  it  did.  It  Is  claimed  that  this 
finding  is  not  supported  by  sufficient  evi- 
dence. 

The  strongest  evidence  in  favor  of  the 
proposition,  that  the  fire  attacked  the  goods 
before  the  walls  fell  is  the  testimony  of  the 
witnesses  Duncan,  galley,  and  Faught  Bai- 
ley testified  that  he  was  running  a  livery 
stable,  situated  near  the  Davis  building,  and 
that  from  his  stable,  not  more  than  three  or 
four  minutes  after  the  earthquake,  he  saw 
fire  in  the  rear  of  the  Davis  building.  Faught 
testified  that  be  was  a  fireman  and  slept  in 
the  engine  bouse  which  was  situated  on  a  lot 
fronting  on  Fifth  street  and  runplng  back 
toward  Fourth  street;  the  rear  thereof  be- 
ing about  50  feet  from  the  rear  of  the  Davis 
store.  He  said:  "It  did  not  take  very  long 
that  morning  to  .get  out  of  the  engine  house. 
I  saw  the  rear  of  the  buildings  where  the 
Davis  drug  store  was  about  three  or  four 
minutes  after  I  got  out  of  the  engine  house. 
I  saw  the  fire  started.  I  saw  a  volume  of 
smoke  come  up  right  behind  the  Davis  drug 
store.  I  saw  quite  a  volume;  enough  to  in- 
dicate to  me  the  existence  of  a  good  fire 
there."  Dnncan  was  a  fireman,  and  lived  In 
a  cottage  in  the  rear  of  the  Davis  drug  store. 
At  the  time  of  the  earthquake  he  was  in  the 
engine  house,  about  50  feet  from  his  cottage. 
He  got  out  of  the  engine  house  about  five 
minutes  after  the  earthquake  and  went  to 
the  back  door  of  his  cottage  from  which  he 
saw  fire  In  the  back  end  of  the  Davis  build- 
ing. The  back  end  of  it  was  then  burning. 
The  inside  of  the  building  was  then  on  fire 
and  the  smoke  and  flames  were  coming  out 
of  the  windows  and  through  the  roof.  Muth- 
er,  chief  of  the  fire  department,  a  witness 
for  plaintiff,  testified  that  10  minutes  after 
the  shock  he  climbed  to  the  top  of  the  Davis 
building  and  found  that  the  roof  had  fallen 
and  rested  upon  the  first  story;  that  he  saw  at 
once  that  there  was  a  fire  com'ing  fast  "eating 
into"  the  building,  and  little  blue  blazes 
climbed  up  all  around  the  brick;  and  that 
the  fire  was  of  an  absolutely  unnatural  color, 
a  kind  of  blue  color  all  through  the  bricks. 
It  was  admitted  that  the  building  was  light- 
ed with  electric  lights,  and,  in  effect,  that 
the  wires  were  at  the  time  charged  with 
electricity. 

It  is  not  improbable  that  the  first  effect 
of  the  strain  caused  by  the  earthquake  was 
to  break  some  wire  charged  with  electricity, 
thereby  instantaneously  starting  a  fierce  fire, 
and  that  the  falling  of  the  wall  did  not  oc- 
cur until  the  last  severe  vibration  and  after 
the  fire  bad  begun.  The  earthquake  con- 
tinued for  45  seconds.  Even  this  brief  pe- 
riod was  long  enough  for  the  two  events  to 
occur  consecutively,  with  an  interval  be- 
tween them  of  more  than  half  a  minute. 
The  evidence  does  not  show  the  particular 


place  in  the  building  where  the  inflammable 
drugs  were  kept  The  testimony  of  Mutlier 
that  the  flames  were  of  an  unnatural  blue 
color  inside  the  bnildlng  10  minutes  after 
the  earthquake  indicated  that  some  inflam- 
mable substance  different  from  the  wooden 
part  of  the  building  was  then  burning.  It 
is  common  knowledge  that  the  breaking  of  a 
charged  electric  wire  will  instantly  cause  a 
very  hot  flame,  and  that  if  combustible  ma- 
terials are  near  by  such  a  fire  will  spread 
with  great  rapidity.  Under  all  these  circum- 
stances, we  cannot  say  that  the  finding  of 
the  jury  on  this  point  was  not  sustained  by 
the  evidence. 

The  appellant  contends  that  it  is  imma- 
terial whether  the  building  was  on  flre  or 
not  at  the  time  the  wall  fell,  provided  flre 
did  not  cause  the  fall.  The  court  charged 
the  jury  that  if  it  found  that  a  material  part 
of  the  building  fell  from  a  cause  other  than 
flre,  before  the  insured  goods  were  attacked 
by  flre,  the  plaintiff  could  not  recover.  The 
case  appears  to  have  been  tried  upon  the 
theory  that  this  was  the  extent  of  the  bur- 
den of  proof  resting  upon  the  defendant. 
The  jury,  as  we  have  said,  obviously  found 
that  the  goods  were  on  flre  before  any  part 
of  the  building  fell.  It  appears  from  the 
evidence,  however,  that  at  the  time  the  walls 
were  thrown  down  by  the  earthquake  only 
a  small  part  of  the  goods  could  have  been 
consumed  or  injured  by  the  flre.  The  claim 
Is  that  if  there  was  a  falling  of  the  wail, 
not  caused  by  flre,  the  clause  of  the  policy 
thereupon  immediately  became  operative,  the 
Insurance  immediately  ceased,  and  that,  al- 
though the  fire  began  before  the  wall  fell, 
the  defendant  is  liable  only  for  so  much  of 
the  goods  as  were  consumed  or  injured  by 
fire  before  the  wall  fell  and  for  none  that 
were  consumed  or  injured  afterward. 

The  case  of  Kiesel  v.  Ins.  Co.,  88  Fed.  243, 
31  C.  C.  A.  515,  is  cited  in  support  of  this 
proposition.  That  was  a  loss  of  insured 
goods  in  a  building.  Counsel  quotes  from 
the  opinion  in  that  case  the  following:  "If 
it  (the  building)  was  on  fire,  and  it  would 
have  fallen  by  the  force  of  the  wind  if  there 
bad  been  no  fire,  then  its  fall  could  not  be 
said  to  have  been  the  result  of  the  flre,  and 
the  defendant  was  not  liable.  •  •  *  The 
cause  of  the  fall  was  the  test  of  liability." 
Wrenched  from  its  context,  this  passage  may 
seem  to  support  appellant's  claim.  But  a 
reading  of  the  entire  decision  shows  that 
the  precise  question  here  in  Issue — the  lia- 
bility where,  after  a  flre  has  attacked  In- 
sured goods  but  before  it  has  done  much 
damage,  a  material  part  of  the  building  con- 
taining them  falls  from  a  cause  other  than 
flre — was  not  under  consideration  in  that 
case ;  that,  as  appears  by  stipulation  in  that 
case,  the  only  questions  for  decision  were 
whether  or  not  the  fire  began  before  the 
building  fell,  and  if  it  did  whether  the  fall 
was  caused  by  the  wind  or  the  flre.  The 
discussion  shows  that  the  court,  in  effect. 
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held  that  the  insnrer  was  liable  ilf  the  wind 
blew  the  wall  down,  after  the  fire  started, 
but  before  it  reached  the  insured  goods,  and, 
by  implication,  at  least,  that  it  would  not 
have  been  liable  If  the  wall  had  been  blown 
down  before  the  goods  were  attacked  by 
fire.  The  trial  court  in  its  instructions  to 
the  Jury  had  said:  "If  this  building,  or  any 
substantial  part  thereof,  fell  before  the  fire, 
or  before  any  portion  of  the  merchandise 
insured  was  injured  by  fire,  and  it  so  fell, 
not  as  the  result  of  the  fire,  but  as  the  result 
of  something  else,  your  verdict  should  be 
for  the  defendant"  And  further:  "If  that 
building  fell,  even  after  the  fire  had  orig- 
inated— if  the  fall  was  not  caused  by  the  fire 
— and  if  at  the  time  it  fell  the  goods  had  not 
caught  fire,  and  had  not  been  damaged  by 
fire,  the  defendant  would  not  be  liable. 
*  *  *  If,  on  the  other  hand,  those  goods 
had  been  damaged  by  fire,  or  had  caught 
fire  prior  to  the  falling  of  the  building,  you 
will  find  for  the  plaintlfl'."  This  instruction 
was  approved.  The  Judgment  in  that  case 
was  for  the  company  and  the  plaintiff  ap- 
pealed, and,  while  the  question  whether  or 
not  the  charge  was  too  favorable  to  the 
plaintiff  was  not  material,  the  instruction 
shows,  as  also  do  the  comments  thereon, 
that  the  court  did  not  mean  to  decide  that 
it  was  immaterial  whether  the  building  was 
or  was  not  burning  at  the  time  the  wall  fell 
from  the  wind  and  that  it  did  not  hold  that 
if  a  building  fall,  other  than  by  fire,  while 
goods  therein  are  burning,  the  loss  will  be 
divided  by  that  event,  and  the  company  held 
only  for  the  goods  consumed  or  injured  be- 
fore the  fall. 

Upon  the  question  last  stated,  we  think 
the  most  reasonable  interpretation  of  the 
fallen  building  clause  is  that  it  does  not 
apply  to  the  case  of  a  building,  or  part 
thereof,  falling  after  it  has  begun  to  bum, 
if  the  insurance  is  on  the  building,  and  per- 
haps even  if  it.  is  only  on  goods  therein,  and 
that,  where  goods  only  are  involved,  it  does- 
not  apply  where  the  goods  have  begun  to 
bum  before,  and  are  burning  at  the  time, 
the  fall  occurs.  When  the  fire  begins  to 
bum  the  property  insured,  the  thing  insured 
against  has  happened,  the  liability  has  be- 
gun, some  loss  has  become  inevitable.  It  is 
true  that  it  might  happen  that  a  fall  occur- 
ring during  a  fire  would  prevent  it  from  being 
put  out,  and  thus  cause  greater  lose  than 
would  otherwise  have  been  suffered,  and  the 
insurer  might  wish  to  contract  for  exemption 
In  such  a  contingency.  But  in  such  a  case  it 
would  be  practically  impossible  to  make  an 
intelligent  division,  separating  the  loss  oc- 
curring before  the  fall,  from  that  occurring 
afterward.  No  person  owning  goods  would 
be  willing  to  make  such  a  contract  and  as- 
same  the  burden  of  such  a  division,  if  he 
understood  its  effect  If  it  was  the  inten- 
tion to  provide  for  the  case  of  the  falling  of 
a  building  after  a  fire  had  attacked  the 
goods  and  to  exempt  the  insurer  from  lia- 


bility for  the  goods  burned  after  the  fall 
took  place,  while  holding  him  for  that  which 
occurred  before,  surely  more  explicit  lan- 
guage would  have  been  used.  Other  events 
which  the  policy  declares  shall  avoid  It,  sndi 
as  a  change  of  Interest,  an  assignment  of 
the  policy,  or  the  execution  of  a  mortgage 
thereon,  might  occur  after  the  goods  began 
to  burn.  Would  it  be  contended,  in  such 
cases,  that  an  account  must  be  taken  and  the 
insurer  held  only  for  the  goods  burned  and 
the  injury  caused  before  the  event?  The 
division  would  in  most  cases  necessarily  be 
a  mere  guess.  It  Isl  obvious  that  the  parties 
did  not  contemplate  the  application  of  the  fall- 
en building  clause  in  this  manner.  The  bett^ 
rale  is  to  hold  that  the  Uability  of  the  In- 
surer, so  far  as  this  clause  is  concerned,  is 
fixed  by  the  conditions  existing  at  the  time 
the  fire  and  consequent  loss  begins,  and  is 
not  affected  or  changed  by  the  fall  of  the 
building,  or  a  part  thereof,  subsequently  but 
before  the  destruction  is  complete. 

The  witness  Muther  was  asked  the  gnes- 
tion:  "Was  the  falling  of  the  Davis  buUdlng 
the  result  of  fire?"  An  objection  to  the 
question  was  properly  sustained.  It  called 
for  a  mere  conclusion  or  opinion  as  to  a 
fact  which  was  not  the  subject  of  expert  tes- 
timony. If  the  testimony  he  bad  previously 
given  as  to  the  facts  was  true,  the  conclusion 
that  the  fall  was  not  the  result  of  fire  neces- 
sarily followed.  Moreover,  as  we  have  stat- 
ed before,  the  entire  evidence  showed  con- 
clusively that  the  earthquake  caused  the  fall, 
and  there  was  not  even  an  attempt  to  show 
the  contrary.  The  refusal  to  allow  the 
question  was  therefore  not  injurious  to 
the  defendant  This  also  applies  to  the  re- 
fusal to  allow  the  witness  Wilson  to  answer 
a  general  question  as  to  the  condition  of  all 
the  buildings  on  Fourth  street  after  the 
earthquake.  Furthermore,  the  evidence  was 
properly  confined  to  the  Davis  building,  and 
in  addition  to  that,  the  witness  was  after- 
wards allowed  to  say  that  he  could  not  tell 
one  building  from  another,  because  they 
were  all  down',  and  thereby  be  did.  In  effect^ 
answer  the  question. 

We  find  no  prejudicial  error  in  the  record. 

The  order  is  afi^med. 

We  concur:  ANGELLOTTI,  J.;  SLOSS, 
J.;   LORIGAN,  J.;    HENSHAW,  J. 

MELVIN,  3.  I  dissent  I  think  the  con- 
clusion by  the  Jnr^  that  the  fire  attacked  the 
goods  before  a  part  of  the  building  had  fall- 
en is  not  supported  by  suflicient  evidence. 
To  hold  that  the  testimony  of  Duncan,  Bai- 
ley, and  Faugbt  sustains  such  a  finding,  is  to 
Ignore  the  rule  that  the  plaintUTs  case  must 
be  sustained  by  a  preponderance  of  evidence. 
All  of  these  men  saw  the  fire  some  minutes 
after  a  material  portion  of  the  building  had 
fallen.  Their  stories  comport  as  well  with 
the  theory  that  combustion  followed  the 
greatest  and  most  destructive  movement  at 
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the  earthquake  as  with  the  deduction  that 
the  first  vibration  broke  the  electric  light 
wire  and  so  caused  the  fire.  Indeed,  accord- 
ing to  the  doctrine  of  probabilities,  it  is  very 
likely  that  the  same  force  which  destroyed 
the  npper  walls  of  the  building  broke  the 
wire  and  liberated  Its  current.  Whether  a 
mass  of  loosened  brick  can  leave  a  wall  soon- 
er than  a  vagrant  electric  current  can  set 
fire  to  a  stock  of  goods  is  a  qnestlon  too  difil- 
cult  for  satisfactory  solution  even  by  aU  the 
combined  wisdom  of  the  members  of  a  trial 
jury,  and,  unless  we  can  Ignore  the  necessity 
of  plaintiirs  establishing  his  case  by  pre- 
ponderance of  evidence,  I  cannot  see  how  the 
proof  sustained  the  Jury's  finding.  I  think 
It  clear  that,  the  destruction  of  a  portion  of 
the  building  having  been  shown,  the  burden 
was  on  the  plaintiff  to  prove  the  occurrence 
of  the  fire  In  some  manner  other  than  from 
any  of  the  accepted  risks.  Beach  on  Insur- 
ance, S  1329;  Pelican  Insurance  Co.  v.  Troy 
Co-operative  Association,  77  Tex.  225,  13  S. 
W.  980;  Insurance  Co.  v.  Boren,  83  Tex.  97, 
18  S.  W.  484.  In  California  this  rule  with 
reference  to  the  burden  of  proof  has,  I  think, 
long  been  established,  although  at  least  one 
learned  judge  has  cited  one  of  our  leading 
cases  as  announcing  the  opposite  doctrine. 
In  Western  Assurance  Co.  v.  Mohlman  Co., 
83  Fed.  813,  28  C.  C.  A.  157,  40  L.  R.  A.  581, 
the  court  refers  to  Blasingame  v.  Home  Ins. 
Co.,  75  CaL  635,  17  Pac.  925,  as  authority 
for  the  rule  that  the  defendant  most  by  a 
preponderance  of  evidence  establish  the 
performance  on  plalntilTs  part  of  prohibited 
acts  or  show  In  like  manner  that  the  loss  oc- 
curred from  an  accepted  risk.  An  examina- 
tion of  that  case,  however,  shows  that  a  rule 
of  pleading  and  not  of  evidence  was  an- 
nounced. Broadly  speaking,  the  court  in  the 
Blasingame  Case  held  that  In  an  action  on  a 
policy  of  Insurance  a  condition  precedent 
may  be  generally  pleaded  under  the  provi- 
sions of  section  457  of  the  Code  of  Civil  Pro- 
cedure, and  that  the  complaint  need  not  con- 
tain averments  intended  for  the  purpose  of 
meeting  or  cutting  off  a  defense.  Yet  in  that 
case  the  learned  commissioner  wrote:  "One 
seeking  to  recover  on  an  Insurance  i>olicy 
must  aver  the  loss  and  show  that  it  oc- 
curred by  reason  of  a  peril  insured  against" 
This  doctrine  was  asserted  with  even  great- 
er emphasis  in  the  case  of  Rankin  v.  Ama- 
Bon  Ins.  Co.,  89  Cal.  203,  26  Pac.  872,  23  Am. 
St  Rep.  460,  in  which  the  policy  un- 
der consideration  provided  that  the  plaintiff 
should  keep  a  watchman  on  the  premises  day 
and  night  when  the  mill  was  not  in  opera- 
tion; this  court  holding  that,  after  the  de- 
fendant had  shown  that  the  mill  was  idle, 
the  burden  of  proving  compliance  with  the 
warranty  rested  upon  plaintiffs.  So,  in  this 
case,  it  seems  to  me,  the  fait  of  a  material 
part  of  the  building  being  shown,  it  Is  for 
the  plaintiff  to  prove  by  a  preponderance  of 


the  evidence  that  the  fire  was  burning  tils 
property  while  the  building  was  intact 
This,  I  think,  he  utterly  failed  to  do.  I  am 
aware  that  the  opposite  rule  is  adopted  in 
some  jurisdictions  and  the  burden  of  proof 
held  to  be  on  the  defendant  (see  Trans-At- 
lantic Fire  Ins.  Co.  v.  Bamberger  [Ky.]  11  S. 
W.  595;  Western  Assurance  Co.  v.  Mohlman 
Co.,  supra),  but  I  think  the  other,  which  I 
believe  has  been  the  California  rule,'  Is  based 
upon  sounder  reasoning. 
The  order  should  be  reversed. 


(158  CaL  T«) 
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et  al.    (S.  F.  5,378.) 
(Supreme  Court  of  California.    Dec.  13,  1910.) 

1.  mwnicipai,  ciorpobations  (§$  1022,  1025*) 
—  Claims— Actions— Limitations— Valid- 

ITT. 

Provisions  Tequiring  a  presentation  of  a 
demand  as  a  condition  precedent  to  an  action 
thereon  against  a  city,  and  limiting  the  time 
thereafter  in  which  snch  action  may  be  brought, 
are  valid. 

['Ed.  Note. — ^For  other  eases,  see  Municipal 
Corporations.  Cent  Dig.  H  2103,  2190;  Dec. 
Dig.  if  1022,  1025.*] 

2.  CONBTITUTIONAL  liiAW  ({  308*)— MUNICIPAI. 

corpobations  (j  1025*)— claims— actions— 

Conditions  Pbecedeni  —  Construction  of 

Statutes. 

The  charter  of  the  city  and  county  of  San 
Francisco,  art.  S,  c.  4,  {  1,  providing  that  any 
demand  under  the  charter  shall  t>e  forever  bar- 
red, unless  presented  for  payment,  properly 
audited,  withm  one  month  after  sucn  payment 
t>ecame  payable,  in  so  far  as  it  provides  for  an 
audit  withm  30  days,  the  effect  of  which  would 
be  that  if,  upon  presentation  within  the  30 
days,  the  auditor  should  faii  or  refuse  an  audit, 
the  claim  would  be  barred,  is  invalid;  but  by 
eliminating  such  invalid  part  the  remainder  of 
the  provision  may  t>e  construed  as  allowing 
the  claimant  a  reasonable  time  in  which  to 
commence  action  for  enforcement  of  his  de- 
mand, which  time,  in  the  al)8ence  of  charter 
provisions,  would  be  governed  by  the  general 
statute  of  limitations  applicable  to  the  particu- 
lar character  of  the  demand,  and  upheld  as 
fixing  a  time  limit  for  presentation  of  claims 
and  a  condition  precedent  to  the  right  of  action 
on  them. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  {  925;  Dec.  Dig.  I  308;* 
Municipcd  Oorporations,  Dec.  Dig.  }  1025.*] 

3.  Municipal    Corporations    (I    1022*)    — 

CLAIMSt-PRESENTMENT. 

Where  a  municipal  charter  provided  that 
claims  against  it  be  presented  for  payment  with- 
in a  certain  time  to  the  auditor,  and  no  pro- 
vision thereof  made  it  the  duty  of  either  the 
chief  of  police  or  the  board  of  police  commi»- 
sioners  to  present  demands  of  members  of  the 
police  force  to  the  auditor,  if  such  a  custom  had 
grown  np,  their  failure  to  present  a  claimant's 
demand  would  not  excuse  him  from  jKiformance 
thereof,  since  it  would  be  but  the  failure  of  his 
agent,  for  which  he  alone,  and  not  the  munici- 
pality, would  be  responsible. 

[Ed.  Note.— For  other  cases,  see  Munidpftl 
Corporations,  Dec.  Dig.  i  10^*] 

In  Bank.  Appeal  from  Superior  C!ourt, 
City  and  County  of  San  f^ancisco;  John 
Hunt,  Judge. 
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Action  by  George  Geimann  on  behalf  of 
himself  and  others  against  the  Board  of  Po- 
lice Commissioners  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Costello  &  Costello,  for  appellant  Percy 
V.  Long,  City  Atty.,  and  John  T.  Nourse, 
Asst.  City  Atty.,  for  respondents. 

HBNSHAW,  J.  Plaintiff  sued  for  man- 
date against  the  chief  of  police,  board  of  po- 
lice commissioners,  the  auditor,  and  the  treas- 
urer of  the  city  and  county  of  San  Francis- 
co, to  compel  the  approval  and  payment  of 
his  salary  demand  as  police  officer  for  the 
month  of  July,  1906.  Judgment  passed  for 
defendants,  and  plaintiff  appeals. 

Plaintiff,  with  other  police  officers,  was 
compelled  by  the  chief  of  police  to  take  leave 
of  absence  without  pay  for  the  month  of 
July,  1906,  after  the  earthqualce  and  fire. 
His  action  Is  to  'enforce  his  demand  for  sal- 
ary for  the  month  when  be  was  thus  upon 
compulsory  leave  of  absence. 

Respondents  successfully  urged  against  ap- 
pellant's claim  that  it  was  nonenforceable, 
for  the  latter's  failure  to  comply  with  cer- 
tain requirements  of  the  charter  of  the  city 
and  county  of  San  Francisco.  If  respond- 
^ts'  position  is  sound  in  this  respect.  It 
precludes  all  consideration  of  the  merits  or 
demerits  of  the  claim.  Respondents'  conten- 
tion Is  that  appellant's  claim  Is  barred  for 
nonpresentation  and  nonaudit  within  the  time 
limited  by  the  charter.  Section  1,  c.  4,  art. 
8k  of  the  charter  of  the  city  and  county  of 
San  Francisco  provides  as  follows:  "Any 
demand  upon  the  treasury  accruing  under 
this  charter  shall  not  be  paid,  but  shall  be 
forever  barred  by  lUnitation  of  time,  unless 
the  same  be  presented  for  payment,  properly 
audited,  within  one  month  after  such  pay- 
ment became  due  and  payable."  Appellant 
to  this  makes  answer  that  the  charter  provi- 
sions are  unreasonable,  unconstitutional,  and 
void,  as  conferring  Judicial  power  upon  the 
auditor,  and  as  depriving  claimant  of  his  just 
demand  without  due  process  of  law,  in  that 
the  section  requires  that  his  claim,  properly 
audited,  must  be  presented  to  the  treasurer 
within  one  month  from  the  date  of  Its  be- 
coming due,  and  that  this  leaves  the  enforce- 
ment of  his  demand  at  the  mercy,  or  whim, 
or  caprice  of  the  auditor,  who,  by  his  arbi- 
trary rejection,  may  make  it  absolutely  Im- 
possible for  the  claimant  to  present  a  "prop- 
erly audited"  claim  to  the  treasurer  within 
the  30  days'  limitation;  that  the  language  of 
the  charter  Is  so  plain  as  to  forbid  the  need 
of  construction;  that  its  language  does  not 
Import  a  condition  precedent,  but  in  terms 
declares  it  to  be  a  statute  of  limitations,  and 
that  to  it  or  from  It  the  court  can  neither 
add  nor  detract.  This  provision  of  the  pres- 
ent charter  of  the  city  and  county  of  San 
Francisco  is,  so  far  as  quoted,  practically 
identical  with  section  90  of  the  former  con- 
solidation act  of  the  city  and  county  of  San 


Francisco.  The  earlier  provision  was  upon 
two  occasions  considered  by  this  court,  and 
in  the  first  Instance  it  was  held  that  the  de- 
sign of  the  provision  was  to  prescribe  a  uni- 
form rule  for  the  presentation  of  all  demands 
upon  the  treasury  and  fls  a  uniform  bar  for 
nonpresentation.  Paxson  v.  Holt,  40  Cal. 
4C6.  In  the  other  case,  the  statute  under 
which  the  claimant  demanded  his  salary  pro- 
vided that  be  should  be  entitled  to  the  sal- 
ary allowed  by  the  board  of  supervisors, 
and  this  court  held  that  even  if  that  reliev- 
ed from  the  necessity  of  presenting  the  claim 
to  the  auditor  for  audit,  still,  under  section 
90  of  the  consolidation  act,  it  required  a 
presentation  to  the  board  of  supervisors, 
which  had  never  been  made,  and  that  there- 
fore as  it  "was  never  presented  for  audit  at 
all,  it  follows  that  it  was  not  and  could  not 
be  presented  for  payment^*  Section  90  of 
the  earlier  consolidation  act  made  provision 
for  an  appeal  by  any  person  from  the  deci- 
sion of  the  auditor  to  the  board  of  super- 
visors upon  the  former's  rejection  or  refusal 
to  approve  any  demand.  By  a  singular  over- 
sight, neither  this  nor  any  equivalent  provl- 
Bion  is  found  in  the  present  charter;  the 
unmodified  language  being  that  above  quoted. 
It  may  not  be  gainsaid  that  if  this  provision 
must  be  held  to  mean  that  a  claimant  shall 
present  his  demand  to  the  treasurer,  proper- 
ly audited  by  the  auditor,  within  one  month 
after  the  demand  has  become  due,  or  otlier- 
wise  he  has  no  other  recourse  or  redress  and 
his  claim  Is  "forever  barred  by  limitation 
of  time,"  If  thus  this  section  contemplates 
that  a  claimant's  demand,  to  be  paid,  must 
be  first  audited  within  30  days,  leaving  the 
question  of  audit  or  nonaudit  to  the  whim  or 
caprice  of  the  auditor,  then  it  would  require 
no  elaboration  of  argument  to  demonstrate 
that  the  provision  was  unreasonable  and  un- 
constitutional, as  an  attempt  to  deprive,  or 
as  putting  it  within  the  power  of  an  execu- 
tive officer  to  deprive,  a  claimant  of  his  de- 
mand against  the  city  and  county  of  San 
Francisco  without  due  process  of  law. 

It  is  to  be  considered,  therefore,  whether 
the  charter  will  bear  any  other  reasonable 
construction  than  this.  For,  If  so,  such  con- 
struction will  be  adopted  to  save  the  provi- 
sion from  condemnation.  It  is  proper  to 
say,  in  approaching  this  conslderatloh,  that 
we  are  not  unmindful  of  the  rules  which 
courts  have  imposed  upon  themselves  in 
dealing  with  statutes  of  limitations  and  con- 
ditions precedent  to  the  right  to  maintain 
action.  Tynan  v.  Walker,  35  Cal.  634,  95 
Am.  Dec.  152;  Vandall  v.  Teague,  142  Cal. 
471,  76  Pac.  35.  A  presentation  of  a  demand 
as  a  condition  precedent  to  the  beginning  of 
an  action  against  a  municipal  corporation, 
and  a  special  provision  limiting  the  time 
thereafter  in  which  such  action  may  be 
brought,  are  measures  which,  without  doubt, 
the  Legislature  may  ordain.  Thus  the  pro- 
vision of  the  Los  Angeles  charter,  which,  iu 
slightly  varying  form,  is  common  to  most 
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charters,  Is  a  reasonable  and  valid  provision 
as  a  condition  precedent  That -charter  pro- 
vides (section  222):  "No  suit  shall  be  brought 
apou  any  claim  for  money  or  damages 
against  the  city  of  Los  Angeles  *  *  • 
until  a  demand  for  the  same  has  been  pre- 
'  sented  as  herein  provided  and  rejected  in 
whole  or  In  part"  Bank  v.  Los  Angeles,  151 
Cal.  655,  91  Pac.  795.  And  so  It  is  Isald,  In 
Jones  V.  City  of  Albany,  151  N.  T.  226,  45  N. 
E.  557:  "The  Legislature  may  regulate  the 
right  to  bring  an  action  against  a  municipal 
corporation  for  a  tort  or  upon  contract,  by 
imposing  condition^  precedent  to  be  observ- 
ed by  the  plaintiff,  or  it  may  malce  a  special 
statute  of  limitations,  thereby  changing  the 
ordinary  rule  and  restricting  the  usual  rem- 
edy in  such  cases."  What  then,  may  be 
gathered  by  fair  construction  from  the  pro- 
vision of  the  charter  of  the  city  and  county 
of  San  Francisco,  which  would  be  legal,  con- 
ceding the  condition  that  if  a  properly  au- 
dited demand  be  not  presented  within  30 
days,  the  demand  is  forever  barred,  to  be  in- 
valid? The  provision  manifestly  aims  to 
compel  a  presentation  of  all  demands  within 
30  days.  The  requirement  that  every  de- 
mand shall  be  presented  to  the  auditor  for 
audit  within  30  days  is  reasonable  and  will 
be  upheld.  If  the  auditor  does  audit  it  It  is, 
within  the  language  of  the  provision,  prop- 
erly audited,  and  so  its  presentation  to  and 
payment  by  the  treasurer  become  matters 
of  course.  But  If,  upon  presentation  within 
the  30  days  the  auditor  shall  fall  or  refuse 
his  audit  under  circumstances  which,  as 
usually  would  happen,  would  forbid  the  pos- 
sibility of  the  claimant's  presenting  his  duly 
audited  demand  within  the  time  limited, 
what  result  would  follow?  Under  the  strict 
terms  of  this  provision  the  claim  would  be 
forever  barred.  This,  however,  cannot  be, 
and  to  this  extent  the  provision  is  unlaw- 
ful and  void.  The  necessary  result  would 
be  that  upon  such  rejection  the  claimant 
would  have  a  reasonable  time  in  which  to 
commence  action  for  the  enforcement  of  his 
demand,  and  if  the  charter  itself  contained 
no  special  provision  (and  this  charter  does 
not)  touching  the  matter,  such  reasonable 
time  would  be  governed  by  the  general  stat- 
ute of  limitations  applicable  to  the  particu- 
lar character  of  the  demand.  So  construed, 
the  obnoxious  part  of  this  provision  is  re- 
garded as  severable  from  the  unobjection- 
able part  which  latter  then  fixes  a  time  lim- 
it for  the  presentation  of  claims  and  a  con- 
dition precedent  to  the  right  of  commencing 
action  upon  them. 

The  due  presentation  of  the  claim  to  the 
auditor  being  thus  held  an  essential  prereq- 
uisite to  the  right  of  commencing  action,  ap- 
pellant insists  that  by  the  admissions  in  the 
pleadings,  such  due  presentation  exists  In 
this  case,  and  that  therefore  his  action  is 
properly  brought  and  may  be  maintained. 
Respondent  contends  against  such  admission 
in  the  pleadings,  and  asserts  that  issue  was 


joined  upon  the  matter,  and  that  the  court's 
finding  is  against  appellant  The  pleadings 
thus  involve  consideration.  But  before  con- 
sidering them  it  is  proper  to  say  that  where 
a  material  allegation  has  either  been  ex- 
pressly admitted,  or  admitted  by  failure  of 
denial,  no  finding  upon  the  matter,  since  none 
can  properly  be  made,  will  countervail 
against  ttie  admission ;  yet,  where  any  doubt 
may  be  fairly  said  to  exist  as  to  the  full 
and  complete  sufilclency  of  the  admission, 
the  court  will  not  construe  such  a  pleading 
so  as  to  deprive  the  party  of  bis  right  to  a 
contest  of  the  alleged  fact  and  to  a  deter- 
mination of  the  existence  or  nonexistence 
of  the  alleg^  fact  after  hearing. 

The  plaintiff  in  this  case  averred  "that  be- 
fore the  commencement  of  this  action  he  du- 
ly demanded  of  and  from  the  chief  of  police 
of  the  city  and  county  of  San  Francisco, 
defendant  aforesaid,  that  he,  the  said  de- 
fendant, approve  the  said  warrant  and  de- 
mand of  said  plaintiff  for  his  salary  for  the 
month  of  July,  1906,  and  that  he  demanded 
of  and  from  the  said  board  of  police  com- 
missioners of  the  city  and  county  of  San 
EYancisco  that  they  sign  the  said  warrant 
and  demand,  and  that  he  duly  demanded 
from  the  said  auditor  of  the  city  and  county 
of  San  Francisco,  defendant  aforesaid,  that 
the  said  auditor  audit  the  same,  bat  in  this 
connection  plaintiff  avers  that  the  said  de- 
fendants and  each  of  them  refused  and  de- 
nied, all  and  singular,  his  demand  as  afore- 
said." The  answer  seems  to  admit  that 
plaintiff  demanded  of  the  police  commission- 
ers "that  the  auditor  of  the  city  and  coun- 
ty of  San  Francisco  audit  said  demand." 
But  in  the  same  connection  it  undertalies  to 
aver  "that  plaintiff  failed  and  neglected, 
*  *  *  or  that  the  said  plaintiff  demanded 
of -the  said  auditor  of  said  city  and  county 
of  San  Francisco  that  he  audit,  allow,  and 
approve  said  demand  within  six  months  aft- 
er said  demand  became  due  and  payable." 
The  language  of  this  averment  is  inartifidal- 
ly  drawn.  Grammatically  it  is  a  compound 
of  affirmation  and  denial.  It  seems,  how- 
ever, to  charge  that  plaintiff  failed  and  neg- 
lected for  six  months  after  his  claim  became 
due  to  demand  audit  from  the  auditor.  Even 
if  this  averment  be  not  made  as  plain  as  it 
should  be,  there  was  enough  to  move  the 
court  to  talce  evidence  upon  the  question,  as 
though  under  issue  regularly  joined.  The 
court  did  <so  and  found  "that  plaintiff  has 
not  demanded  verbally,  or  otherwise,  of  the 
auditor  of  the  city  and  county  of  San  Fran- 
cisco that  he  approve  or  allow  the  demand 
of  plaintiff  for  bis  salary  for  the  month  of 
July,  1906."  This  finding  is  not  attacked 
and  Is  conclusive  against  appellant 

The  determination  that  the  claim  was  not 
presented  to  the  auditor  for  audit  within  the 
time  limited  by  the  <^tu:ter  renders  it  un- 
necessary to  consider  in  detail  the  law  touch- 
ing the  other  defendants.  Suffice  it  to  say 
that  the  treasurer  was  not  l)ound  to  pay,  ex- 
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cept  upon  presentation  of  an  audited  de- 
mand, or  its  equivalent — ttie  Jadgment  of  a 
competent  court  Neither  tbe  chief  of  po- 
lice nor  the  board  of  police  commissioners 
Is  required  by  law,  or  by  any  rule  cited,  to 
approve  the  salary  demand  of  plalntifF,  and 
their  failure  to  do  so  upon  the  sbovrlng  here 
9iade  would  not  excuse  plaintiff's  neglect  to 
present  it  to  tbe  auditor.  No  provision  has 
been  pointed  out  making  It  the  duty  of  ei- 
ther the  chief  of  police  or  the  board  of  po- 
lice commissioners  to  present  plaintlCTs  de- 
mand to  tbe  auditor,  and  if  such  a  custom 
bad  grown  up,  without  authority  In  law, 
the  failure  of  either  of  these  so  to  do  would 
not  excuse  plaintiff,  sin(«  It  would  be  but 
the  failure  of  his  agent,  for  which  he  alone, 
and  not  the  city,  would  be  responsible. 

Tbe  Judgment  appealed  from  is  therefore 
affirmed. 

We  concur:   LORIGAN.  J.;   MELVIN,  J.; 
BliOSS,  J.;   ANGELLOTTI,  J.;    SHAW,  J. 


(US  Cal.  742) 

BARTER  V.  BARKLEY  et  aL    (li.  A.  2,495.) 

(Supreme  Court  of  California.     Dec.  12,  1910.) 

1.  Municipal  Cobpobatioks  ft  597*)— PouoB 
POWEB— CoNsrrruTioNAi,   Pbovisions. 

Under  CuDst.  art  11,  |  11,  BUtlioriziDg  mu- 
nidpelities  to  make  local,  police,  and  sanitary 
regulations,  a  city  may  under  its  police  power 
provide  by  ordinance  for  the  construction,  main- 
tenance, and  repair  of  sewers. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  i  1325 ;  Dec.  Dig.  t 
B97.*] 

2.  Municipal     Cobpobations     (I     270*)  — 

POWEES— CONSTBUCnON    OP    SBWEBS. 

The  power  .of  a  city  to  construct  sewers  and 
drains  is  incident  to  the  power  to  construct 
and  maintain  streets. 

(Ed.    Note.— For  other  cases,  see   Municipal 
Corporations,  Cent  Dig.  {   725;    Dec   Dig.  i 
270.»] 
8.  Mdnicipal  Cobpobations  (8  712*)— Pow- 

KBS— CONBTBtlCTION   OF  SeWBBS. 

The  power  of  a-  city  of  tbe  sixth  class  con- 
ferred by  Municipal  Corporation  Act  (Oen. 
Lews  1910,  Act  234S)  |  8C2,  authorizing  the  con- 
stmction,  establisbment,  and  maintenance  of 
sewers,  carries  with  it  the  power  to  provide  rea- 
sonable regulations  for  tbe  tapping  of,  and  con- 
nection with,  sewers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatioas,  Cent  Dig.  |  1522;  Dec.  Dig.  | 
712.*] 

4.  Municipal  Cobpobations  (J  712*)— Pow- 

EBS— CONSTBUCTION    OF    SEWEBS. 

A  'city  ordinance  requiring  the  pkyment 
of  five  dollars  for  a  permit  for  a  sewer  connec- 
tion, to  be  paid  into  the  sewer  fuiid,  is  reason- 
able; tbe  sewer  fund  being  used  for  the  benefit 
of  the  property  of  the  city  and  in  the  interests 
of  owners  of  real  estate  within  its  limits. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1522;  Dec  Dig.  f 
712.*) 

5.  Municipal  Cobpobations  (5  712*)- Pow- 

EBS— CONSTBUCTION    OF    SeWEBS. 

A  city  ordinance  which  reserves  to  the 
city  the  exclusive  privilege  of  building  lateral 
sewers  from  the  property  line  to  the  public 
■ewer,  and  which  makes  a  uniform  charge  of 


$20  therefor,  !■  not  so  unreasonable  as  to  be 
void,  merely  because  the  expense  to  the  city  is 
not  the-  same  in  every  case,  because  some  lota 
are  nearer  to  the  sewer  than  others. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  712.*] 

6.  Municipal  Cobpobations  (S  625*)— Policm 

PowEB— Validity. 

A  municipal  ordinance  enacted  under  the 
police  power  is  not  invalid  aa  unreasonable,  un- 
less it  is  clearly  so,  and  every  intendment  will 
be  indulged  in  favor  of  its  validity. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporation^  Cent  Dig.  i  1378;  Dec  Dig.  I 
625.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Leon  F.  Moss, 
Judge. 

Mandamus  by  A.  M.  Harter  against  S.  D. 
Barkley  and  others.  From  a  Judgment  en- 
tered on  sustaining  a  demurrer  to  tbe  peti- 
tion, petitioner  appeals.    Affirmed. 

Davis,  Kemp  &  Post  and  Minor  Goodrich, 
for  appellant  Frank  L.  Perry  and  Williams, 
Gondge  &  Chandler,  for  respondents. 

MELVIN,  J.  Appeal  froin  a  Judgment  en- 
tered after  a  demurrer  to  a  petition  for  writ 
of  mandate  had  been  sustained,  without  leave 
to  amend. 

The  matter  Involved  is  the  validity  or  In- 
validity of  a  certain  ordinance  of  the  city  of 
Redondo  Beach.  Tbe  petitioner  alleged  the 
existence  of  a-  public  sewer  in  front  of  his 
property  In  said  city ;  and  after  reciting  the 
pertinent  provisions  of  the  ordinance  above 
mentioned,  averred  that  he  applied  to  the 
trustees  of  Redondo  Beach,  and  the  plumbing 
inspector  of  said  city  offered  to  make  con- 
nections between  bis  property  and  said  pub- 
lic sewer  in  a  manner  and  with  materials 
prescribed  by  ordinances  and  regulations  of 
the  said  city,  agreed  to  pay  50  cents  for  a 
permit  to  do  the  work,  and  promised  to  do 
all  things  required  by  the  said  trustees,  ex- 
cept the  payment  of  $5  for  the  sewer  fund 
and  $20  to  the  city  or  its  agent  for  doing  the 
work.  He  further  recited  in  his  petition  the 
refusal  of  the  trustees  to  comply  with  bis  re- 
quest, stated  that  the  charges  for  sewer  fund 
and  construction  were  unreasonable  and 
without  authority  of  law,  and  asked  for  a 
writ  of  mandate  directing  the  issuance  of  the 
desired  permit 

The  ordinance  which  we  are  here  consid- 
ering, after  providing  that  no  connection 
shall  be  made  with  any  public  sewer  of  the 
city  of  Redondo  Beach  until  a  permit  has 
been  obtained  from  the  plumbing  Inspector, 
and  that  all  connections  must  be  made  pur- 
suant to  sections  15  and  16  thereof,  declares 
that  a  fee  of  $5.50  shall  be  collected  by  the 
inspector  for  each  permit  for  a  sewer  con- 
nection, of  which  50  cents  shall  be  a  fee  for 
the  Issuance  of  the  said  permit  and  $5  shall 
be  paid  Into  tbe  sewer  fund  of  the  city.  It 
does  not  appear  In  the  petition  what  use  Is 
made  of  the  sewer  fund. 
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Sections  15  and  16  are  as  follows: 

"The  city  of  Redondo  Beach,  Its  duly  au- 
thorized agents,  servants,  or  employees,  shall 
have  exclusive  right  to  make  connections 
with  the  public  sewer  of  Redondo  Beach, 
and  for  laying  laterals  therefrom  through  the 
streets  and  alleys  of  said  city  to  the  prop- 
erty Une. 

"Upon  written  request  by  the  owner  of  any 
property  who  has  first  obtained  a  permit  for 
a  sewer  connection,  as  hereinbefore  provided, 
the  dty  of  Redondo  Beach,  its  agents,  serv- 
ants or  employees  shall  forthwith  make  a 
connection  with  said  sewer  at  the  nearest  X 
branch,  and  place  a  house  connection  sewer 
therefrom  to  the  property  line  of  said  owner. 
For  making  the  connection  with  said  sewer 
and  laying  house  connection  sewer  there- 
from to  the  property  line  of  said  owner, 
the  said  owner  of  said  property  sliall  pay  to 
the  authorized  agent  or  collector  of  the  said 
city  of  Redondo  Beach,  the  sum  of  $20. 
Snch  sunf  shall  be  payable  as  follows:  One- 
tialf  (%)  upon  making  application,  and  the 
balance  ten  (10)  days  after  the  completion  of 
the  said  work." 

The  remaining  sections  declare  it  unlawful 
for  any  person  to  make  any  connection  with 
a  public  sewer,  except  as  provided  In  the  or- 
dinance, and  prescribe  a  penalty  for  a  viola- 
tion of  any  of  the  provisions  of  that  by-law. 

The  regulation  of  the  right  of  laying  sew- 
ers in  public  streets  is  unquestionably  a  pow- 
er conferred  upon  municipalities,  partly  by 
virtue  of  the  provisions  of  section  11  of  ar- 
ticle 11  of  the  Constitution  of  California. 
The  proper  protection  of  the  public  health 
depends  very  largely  upon  the  maintenance 
of  a  thorough  and  sanitary  sewer  system, 
and  the  restoration  of  the  streets  after  the 
laying  of  pipes  is  an  important  subject  of 
police  control.  In  many  cities,  the  careless- 
ness of  contractors,  both  in  the  work  of  con- 
necting private  residences  with  public  sewers 
and  in  the  filling  of  the  trenches  after  the 
laying  of  the  pipe,  has  become  a  matter  of 
great  scandal  and  has  in  some  instances  led 
to  the  adoption  of  very  stringent  rules  for 
the  regulation  of  sewer  laying.  It  has  been 
held,  and  we  think  very  properly,  that  ordi- 
nances of  a  municipal  corporation  providing 
for  the  construction,  maintenance,  and  re- 
pairs of  sewers  and  drains  are  to  be  sustain- 
ed as  a  valid  exercise  of  police  power.  Tay- 
lor V.  Crawford,  72  Ohio  St  560,  74  N.  B. 
1065,  68  L.  R.  A.  805.  The  power  of  a  city 
to  construct  sewers  and  drains  is  also  inci- 
dent to  the  power  to  construct  and  main- 
tain streets.  Kramer  v.  Los'  Angeles,  147 
Cal.  674,  82  Pac.  334. 

The  dty  of  Redondo  Beach  is  one  of  the 
sixth  class  and  as  such  has  power  "to  con- 
struct, establish,  and  maintain  drains  and 
sewers."  Municipal  Corp.  Act  (Gen.  Laws 
1910,  p.  847)  par.  862.  '    • 

The  power  of  maintenance  of  public  sewers 
carries  with  It  the  power  to  provide  reason- 
able regulations  for  the  tapping  and  connec- 


tion with  such  sewers.  Upon  this  subject. 
Judge  Dillon,  in  his  work  on  Municipal  Cor- 
porations, vol.  2,  i  805,  thus  expresses  the 
rule:  "Authority  to  a  municipal  corporation, 
by  its  charter,  to  repair  and  keep  In  order 
Its  streets,  is  sufficient,  without  special  grant, 
to  authorize  It  to  construct  drains  and  sew- 
ers ;  and,  when  constructed,  the  corporation 
will  incidentally  possess  the  power  to  pass 
ordinances  regulating  their  use  and  the  price 
at  which  private  persons  may  tap  them,  and 
Also  to  protect  them  against  injury  or  inva- 
sion." 

As  we  have  before  observed,  the  use  to 
which  the  fee  for  connecting  the  sewer  is 
applied  cannot  be  learned  from  the  plead- 
ings. We  must  therefore  conclude  that  the 
"sewer  fund"  mentioned  in  the  ordinance  is 
lawfully  expended  for  the  benefit  of  the  de- 
fendant's property,  as  well  as  in  the  interest 
of  other  owners  of  realty  within  the  city. 
We  know  of  no  case  in  which  such  a  reason- 
able charge  (and  we  cannot  say  that  $5  is  an 
unreasonable  imposition)  lias  not  been  sus- 
tained. In  many  well-considered  cases,  such 
power  has  been  upheld.  Van  Wagoner  v. 
Paterson,  67  N.  J.  Law,  465,  51  AU.  922; 
Patton  v.  Springfield,  99  Mass.  632;  Fergus 
Falls  V.  D.  C.  Edison,  94  Minn.  121,  102  N. 
W.  218,  70  L.  R.  A.  238. 

We  next  come  to  the  .consideration  of  the 
right  of  the  city  to  reserve  to  Itself  the  ex- 
clusive privilege  of  building  the  lateral  sew- 
er from  the  property  line  to  the  public  sew- 
er and  making  a  uniform  charge  therefor. 
The  petition  shows  that  some  lots  are  nearer 
to  the  sewer  than  others  and  that  therefore 
the  expense  to  the  city  is  not  the  same  in 
every  case.  We  cannot  say  that  this  fact 
alone  makes  the  ordinance  so  unreasonable 
as  to  be  void.  Hellman  v.  Shoulters,  114 
Cal.  146,  44  Pac.  915,  45  Pac.  1057;  In  re 
Zhlzhuzza,  147  Cal.  334,  81  Pac.  955. 

It  seems  to  us  that  the  case  last  cited  fur- 
nishes an  excellent  authority  both  for  a  uni- 
form charge  and  for  the  reservation  by  the 
city  to  itself  of  the  right  of  laying  sewers  in 
Its  streets  from  the  property  lines  to  the 
main  public  sewers.  The  ordinance  consid- 
ered In  that  case  had  reference  to  the  dis- 
posal of  garbage  by  the  city's  agents.  Speak- 
ing of  the  alleged  unfairness  in  the  difl^er- 
ence  of  rates  charged  owners  of  hotels  and 
householders,  this  court  said,  as  might  well 
be  said  here:  "A  municipal  ordinance  must 
be  very  clearly  obnoxious  to  such  objection 
before  It  will  be  declared  invalid.  'Every  in- 
tendment is  to  be  indulged  in  favor'  of  its 
validity,  and  all  doubts  resolved  in  a  way  to 
uphold  the  law-making  power;  and  a  con- 
trary conclusion  will  never  be  reached  upon 
light  consideration.  It  Is  the  province  and 
right  of  the  municipality  to  regulate  its  local 
affairs — within  the  law,  of  course — and  it  is 
the  duty  of  the  courts  to  uphold  such  regula- 
tions, except  it  manifestly  appear  that  the 
ordinance  or  by-law  transcends  the  power  of 
the  municipality,  and  contravenes  rights  se- 
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cured  to  the  citizen  by  the  Constitution,  or 
laws  made  in  parsuance  thereof.'  Ex  parte 
Haekell,  112  Cal.  416,  44  Pac.  725  [32  L.  R. 
A.  527];  Ex  parte  McKenna,  126  Cal.  432, 
58  Pac.  916;  Ex  parte  Lemon,  143  Cal.  563, 
77  Pac.  455  [65  L.  R.  A.  946]."  In  the  majori- 
ty opinion  in  that  case,  signed  by  six  of  the 
justices,  the  following  language  is  adopted 
with  approval  from  the  case  of  California 
Reduction  Co.  t.  Sanitary  Reduction  Works, 
126  Fed.  29,  61  C.  C.  A.  91:  "Laws  or  ordi- 
nances enacted  under  the  police  power  for 
the  protection  of  the  public  health,  reason- 
ably adapted  to  that  end,  are  not  unconstitu- 
tional, because  they  may  incidentally  oper- 
ate to  deprive  individuals  of  their  property 
or  Its  use  without  compensation,  or  interfere 
with  their  personal  liberty,  nor  because  they 
may  give  one  person  a  monopoly  of  a  certain 
business  or  occupation;  private  rights  be- 
ing required  to  yield  in  such  case  to  the  pub- 
lic good."  And  in  the  concurring  opinion, 
Mr.  Chief  Justice  Beatty  says:  "The  only 
objection  to  the  validity  of  the  ordinance 
which  the  petitioner  Is  in  a  position  to  urge 
relates  to  the  power  of  the  municipality  to 
reserve  to  itself  the  exclusive  right,  through 
Its  own  selected  agents,  to  collect  and  remove 
those  refuse  matters  which  are,  or  by  delay 
In  removal  may  become, '  a  public  nuisance. 
That  the  city  has  this  right  I  think  Is  clear, 
and  so  far  as  the  ordinance  secures  It,  no 
doubt  it  is  valid.  The  petitioner  has  there- 
fore violated  its  valid  provisions,  and  sub- 
jected himself  to  the  penalty  Imposed.'' 

By  a  parity  of  reasoning  we  may  well  say 
that  in  so  important  a  measure  for  the  pro- 
tection of  the  public  health  as  the  laying  of 
sewers  in  the  public  streets,  we  must  con- 
strue all  ordinances  relating  to  that  subject 
with  a  view  to  giving  them  operation,  unless 
they  are  clearly  obnoxious  to  reasoh,  and 
obviously  violative  of  constitutional  provi- 
sions or  general  laws;  and  that  in  such  a 
matter,  in  which  a  dty  is  given  a  wide  dis- 
cretionary power,  the  reservation  to  Itself 
of  the  right  to  do  the  actual  work  of  laying 
and  connecting  the  lateral  sewers  is  not  only 
lawful,  but  perhaps  laudable.  We  cannot 
say  that  either  the  charge  of  $5  for  connect- 
ing with  a  public  sewer  or  that  of  $20  for 
construction  is  unreasonable. 

It  follows  that  the  judgment  should  be 
affirmed,  and  it  is  so  ordered. 

We  concur:  HENSHAW,  J. ;  LORIOAN,  J. 


(14  Cal.  App.  502) 

PETERSON  V.  CODY  et  al.     (Civ.  No.  764.) 

(Court    of   Appeal,   First   District.    California. 

Nov.  16,  1910.    RehearinK  Denied  by 

Supreme  Court  Jan.  9,  1911.) 

Watebs  and  Water  Covbses  (§  156*)— Con- 
veyances— Reservation. 

Plaintiff   whose   land   was   bordered   by   a 
stream    conveyed    water    to    his    residence    by 


means  of  a  flume  and  thereafter  he  conveyed 
a  strip  df  land  bordering  on  the  stream,  and 
the  deed  reserved  the  right  to  "take  and  use 
the  water  as  now  taken  and  used"  and  the  right 
to  repair  and  maintain  flumes  "necessat^  to 
conduct  the  amount  of  water  now  appropriated 
and  used  that  are  accustomed  to  flow  across  the 
lands  conveyed."  Held,  tliat  plaintiff's  rights 
were  limited  to  the  amount  of  water  used  by 
him  at  the  time  of  conveyance,  irrespective  of 
the  amount  that  flowed  in  the  flume. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  178;  Dec  Dig.  i 
156.*] 

Appeal  from  Superior  Court,  Santa  Cruz 
County;  Iiucas  F.  Smith,  Judge. 

Action  by  Thomas  H.  Peterson  against  F. 
A.  Cody  and  another.  Appeal  by  plaintiff 
from  an  order  denying  Ills  motion  for  a  new 
trial.    Affirmed. 

Cassiu  &  Lucas,  for  appellant.  H.  C. 
Wyckoff  and  W.  M.  Gardner,  for  respondents. 

KESRIQ^N,  J.  This  Is  an  appeal  from 
an  order  denying  plaintiff's  motion  for  a 
new  trial. 

In  the  year  .1885  the  plaintiff  owned  a 
tract  of  land  in  Santa  Cruz  county  consisting 
of  159  acres,  which  land  for  some  distance 
bordered  on  a  stream  of  water  known  as 
Marshall  creek.  From  tills  creek  to  his  resi- 
dence, which  was  some  distance  back  from 
the  creek,  plaintiff  had  a  flume  by  means  of 
wUch  he  carried  water  from  the  creek  to  his 
residence.  On  February  12,  1885,  plaintiff 
and  his  wife  conveyed  to  James  P.  Pierce  a 
portion  of  said  tract  which  bordered  on  Mar- 
shall creek,  but  they  retained  the  back  por- 
tion of  the  farm  on  wlilch  their  residence 
was  situated.  Part  of  plaintdtrs  flume  was 
built  upon  lands  conveyed  to  Pierce.  The 
deeds  from  plaintiff  and  his  wife  to  Pierce 
contained  the  following  reservation:  "Re- 
serving hereby  from  the  operation  of  tbiis 
deed  the  right  to  take  and  use  the  water  as 
now  taken  and  used  by  the  parties  of  the 
first  part,  and  the  right  to  enter  upon  said 
land  to  repair  and  maintain  proper  flumes, 
pipes,  or  conduits  necessary  to  conduct  and 
lead  on  to  the  lands  of  the  parties  of  the 
first  part,  the  amount  at  water  now  appro- 
priated and  used  by  said  parties  of  the  first 
part  that  are  accustomed  to  flow  on,  upon, 
and  across  the  lands  hereby  conveyed."  In 
1889  Pierce  conveyed  the  said  land  along 
Marshall  creek  to  the  Ben  Lomond  Land  & 
Lumber  Co.  This  company  Installed  a  four- 
Inch  pipe  by  which  It  carried  water  from 
Marshall  cre^  to  the  town  of  Ben  Lomond, 
using  the  water  In  a  logging  pond,  and  also 
as  a  supply  for  people  living  in  Ben  Lomond, 
and  for  other  purposes.  In  1882  D.  W.  John- 
ston purchased  the  property  from  the  Ben 
Lomond  Land  &  Lumber  Company,  togetlier 
with  the  water  system  for  the  supply  of  Ben 
Lomond.  In  1901  the  defendant  Cody  pur- 
chased the  property  and  water  system  from 
Johnston,  and  he  has  owned  and  operated  it 
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«Ter  Since.  Hie  case'  was  tried  with  an  ad- 
Tlsory  jury,  which  adopted  that  view  that 
the  plaintiff  was  entitled  to  the  waters  of 
the  creek  to  the  extent  of  the  full  carrying 
capacity  of  his  flume,  and  rendered  a  ver- 
dict, finding  that  the  plalntlfT  was  entitled  to 
$700,000  gallons  of  water  per  24  hours;  but 
the  conrt  accepting  the  defendants'  theory, 
namely,  that  the  plaintiff  was  entitled  only 
fo  the  amount  of  water  actually  taken  and 
used  hy  him  at  the  time  of  the  conveyance 
by  him  above  mentioned,  rejected  the  verdict 
of  the  jury,  and  found  that  the  amount  of 
water  taken  and  nsed  by  the  plaintiff  at  said 
time  was  1,000  gallons  per  24  hours,  and  ren- 
dered judgment  accordingly. 

Plaintiff  contends  here,  as  he  did  in  the 
lower  court,  that  under  the  reservation  just 
quoted  he  is  entitled  to  the  amount  of  water 
tliat  was  accustomed  to  flow  in  the  flume. 
Defendants,  on  the  other  hand,  have  contend- 
ed throughout  the  case  that  the  amount  of 
water  reserved  Is  not  what  had  been  accus- 
tomed to  flow  through  plaintiff's  flume,  but 
the  amount  that  he  actually  used  for  bene- 
ficial purposes  at  the  time  of  the  execution 
of  the  deed  from  himself  and  wife  to  Pierce. 

In  his  complaint  plaintiff  alleged  that  be 
was  Mititled  to  all  the  waters  In  said  creek. 
Defendants  denied  that  he  was  entitled  to 
more  than  100  gallons  per  day.  On  the  Issue 
thus  framed  the  court  found,  as  just  seen, 
that  the  plaintiff  was  ^titled  to  1,000  gal- 
lons per  24  hours.  Under  no  theory  of  the 
case  is  plaintiff  entitled  to  the  entire  flow 
of  Marshall  creek,  or  to  the  maximum  car- 
rying capacity  of  his  flume,  nor  does  he  in 
fact  claim  to  be  thus  entitled.  As  before 
stated,  he  asserts  that  the  measure  of  his 
right  is  the  accustomed  flow  of  water  through 
the  flume;  but  he  Introduced  absolutely  no 
evidence  to  show  what  this  amount  was. 
The  defendants,  on  the  other  hand,  to  sup- 
port their  position,  produced  evidence  show- 
ing the  amount  of  water  required  by  plain- 
tiff in  the  year  1885,  considering  the  size  of 
bis  family,  the  number  of  head  of  stock  he 
had.  and  the  size  of  the  vegetable  garden 
which  he  irrigated.  Base^  upon  these  cir- 
cumstances one  expert  witness  testified  that 
the  plaintiff  was  entitled  to  not  to  exceed 
725  gallons  per  day.  Another  expert  said 
that  20  gallons  of  water  per  day  is  consid- 
ered in  the  engineering  profession  to  be  nec- 
essary per  capita  per  24  hours  for  household 
and  culinary  purposes,  including  all  house- 
hold uses;  15  gallons  a  day  for  a  horse,  and 
10  gallons  a  day  for  each  cow;  that  100 
gallons  a  day  would  be  more  than  enough  to 
irrigate  plaintiff's  small  garden;  therefore, 
that  the  amount  of  water  probably  used  by 
plaintiff  in  1885  was  450  gallons  per  day. 
The  superintendent  of  the  Santa  Cruz  City 
Waterworks  testified  that  250  gallons  a  day 
was  sufliclent  for  all  plaintiff's  enumerated 
purposes.  There  was  other  evidence  on  this 
subject 

The  evidence  thus  Introduced  by  the  de- 


'fendants  showed  the  amount  -of  water  which 
in  all  probability  was  taken  and  used  by  the 
plaintiff  at  or  about  the  time  of  the  convey- 
ance; and  as  there  is  no  evidence  in  the 
case  that  a  greater  amount  of  water  than  1,- 
000  gallons  per  day  flowed  through  the  flume, 
we  are  at  a  loss  to  understand  how  the 
plaintiff  at  this  time  can  successfully  com- 
plain. However,  we  think,  under  the  prop- 
er construction  of  the  reservation,  tliat  plain- 
tiff was  entitled,  not  to  the  amount  of  wa- 
ter that  ordinarily  flowed  through  the  flume, 
bv*.  to  the  amount  of  water  that  he  was  ac- 
customed to  use  at  the  time  of  the  convey- 
ance. 

There  are  two  clauses  In  the  reservation 
of  the  water  right  from  which  the  intentions 
at  the  parties  to  the  deed  as  to  the  amount 
of  water  reserved  may  be  gathered.  It  is 
flrst  stated  tliat  the  grantors  reserve  "the 
right  to  take  and  use  the  water  as  now  taken 
and  used  by  the  parties  of  the  flrst  part." 
Then  follows  the  reservation  of  the  right  to 
maintain  "proper  flumes,  pipes,  or  conduits 
necessary  to  conduct  and  lead  on  to  the  lands 
of  the  parties  of  the  flrst  part  the  amoiint  of 
water  now  appropriated  and  used  by  said 
parties  of  the  first  part  that  are  accustomed 
to  flow  on,  upon,  and  across  the  lands  hereby 
conveyed." 

In  both  of  these  clauses  the  word  "used"  is 
employed;  and  for  this  court  to  tuAd,  as 
plaintiff  alleged  in  his  complaint,  that  the 
amount  of  water  so  reserved  was  the  total 
flow  of  Marshall  creek,  irrespective  of  wheth-. 
er  that  quantity  was  put  to  a  beneficial  use  or 
not,  would  be  to  put  a  very  extravagant  con- 
struction upon  the  deed.  The  same  observa- 
tion .  will  apply,  though  with  somewhat  less 
force,  to  the  construction  at  present  contend- 
ed for  by  plaintiff,  namely,  that  the  amount 
of  water,  reserved  was  the  quantity  accus- 
tomed to  flow  through  his  flume,  for  It  might 
I>e  that  more  was  accustomed  to  flow  through 
it  than  was  used  by  him.  Such  a  construc- 
tion would  ignore  the  presence  of  the  word 
"used."  We  think  that  the  words  "taken 
and  used,"  and  "appropriated  and  used," 
found  in  the  two  clauses  of  the  reservation 
above  quoted,  may  well  be  given  the  ordinary 
legal  meaning  -of  the  word  "appropriated," 
as  used  in  connection  with  the  acquisition 
of  water  rights.  The  authorities  hold  that 
an  appropr  la  tor's  rights  are  measured  not 
by  the  capacity  of  his  conduit,  nor  by  the 
amount  taken  from  the  stream,  but  by  the 
amount  actually  applied  to  a  beneficial  use. 
Senior  v.  Anderson,  115  Cal.  496,  47  Pac.  454. 
We  are  therefore  of  opinion  that  the  court 
correctly  construed  the  reservation  iif  the 
deed  by  limiting  the  plaintiff's  rights  (in  the 
absence  of  evidence  of  the  exact  amount  of 
water  used  by  him  at  the  time  of  the  convey- 
ance) to  about  the  amount  of  water  presum- 
ably so  used;  and  we  think  that  he  cannot 
be  heard  to  complain  of  such  construction, 
especially  as  the  court  was  quite  liberal  In 
computing  the  amount  of  water  on  tills  basis. 
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It  may  further  be  said  on  this  point  that 
the  conduct  of  the  plaintiff  and  the  prede- 
cessors In  Interest  of  the  respondents  Is  In- 
consistent with  the  claim  of  plaintiff  as  set 
up  in  the  complaint,  for  the  evidence  shows 
that  Pierce,  the  grantee  of  plaintiff  under 
the  deed  in  question,  shortly  after  its  execu- 
tion took  water  from  the  creek  through  a 
three-inch  pipe  from  a  point  above  the  in- 
take of  plaintiff's  flume,  and  no  claim  was 
at  that  time  made  by  plaintiff  that  be  had 
reserved  all  the  water  of  the  creek. 

The  order  Is  affirmed. 

We  concur :    COOPER,  P.  J.;  HALL,  J. 


(14  Cal.  App.  651) 
INMAN  et  al.  ▼.  L.  E.  WHITE  LUMBER 
CO.    (Civ.  767.) 

(Court   of   Appeal,   Third   District,   California. 

Nov.  19,  1910.    Rehearing  Denied  by 

Supreme  Court  Jan.  12,  1011.) 

1.  Parties  (§  88»)— Misjoinder. 

Where  one  is  improperly^  joined  as  a  plain- 
tiff, the  remedy  is  by  a  special  demurrer. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  ii  145-147 ;    Dec.  Dig.  ?  88.»] 

2.  Sales  ({  351*)— Action— Pabtibs. 

Where  F.  and  I.  contracted  in  writing  to 
sell  and  deliver  ties  to  defendant,  and  F.  was 
to  furnish  supplies  for  the  camps  and  the  mon- 
ey to  carry  on  the  business  which  was  to  be 
the  source  of  his  profit,  and  I.  was  to  get  out  of 
the  ties  the  product  of  bis  own  timber  and 
to  receive  the  entire  profit  from  the  ties  them- 
selves, it  was  proper  for  them  to  join  in  an 
action   for  the  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i§  993,  904;    Dec.  Dig.  |  351.*] 

3.  Sales  (f  164*)— Excessive  QnAKTixt— Lia- 
bility. 

Where  plaintiff  contracted  to  sell  and  de- 
liver a  bertain  number  of  ties  to  defendant, 
and  he  accepted  and  used  a  number  in  excess 
of  the  amount  specified,  he  was  Ixiund  to  pay 
for  the  excess  at  least  their  reasonable  value, 
as  to  which  the  contract  itself  w-as  evidence. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §§  386-390;   Dec.  Dig.  §  164.*] 

4.  Appeal  and   Ebbob  (|   1089*)— Habmless 
Ebbob— Pleading. 

Where,  in  an  action  for  the  price  of  ties 
sold  and  delivered,  plaintiff  alleged  that  defend- 
ant agreed  to  pay  a  certain  price  for  the  ties, 
and  recovery  was  bad  for  the  reasonable  value, 
if  the  complaint  should  have  been  more  specific, 
defendant  was  not  harmed,  there  being  no  evi- 
dence of  any  difference  between  the  reasonable 
price  and  the  agreed  price. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  4075-4088;  Dec.  Dig.  $ 
1039.*] 

Appeal  from  Superior  Court,  Mendocino 
County ;   J,  Q.  White,  Judge. 

Action  by  John  Inman,  Jr.,  and  others 
against  the  L.  E.  White  Lumber  Company. 
From  a  Judgment  In  favor  of  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Campbell,  Metson,  Drew,  Oatman  &  Mac- 
kenzie and  McNab  &  Hirsch,  for  appellant 
Robert  Duncan,  for  respondents. 


BURNETT,  J.  The  action  was  to  recover 
$2,585,  the  balance  due  for  tbe  sale  and  de- 
livery of  redwood  ties  at  60  cents  apiece. 
The  court  found,  upon  sufficient  evidence, 
that  "said  plaintiffs  sold  and  delivered  to 
said  defendant  at  said  defendant's  special  In- 
stance and  request  24,473  split  and  hewn 
merchantable  redwood  railroad  ties;  that 
said  ties  were  8  feet  in  length  and  6  inches 
by  8  inches  In  size;  that  said  ties  were  de- 
livered to  and  received  and  accepted  by  said 
defendant  at  its  flume  near  RollervUle,  in  the 
county  of  Mendocino;  that  said  defendant 
agreed  to  pay  said  plaintiffs  50  cents  for 
each  of  said  ties  so  delivered;  that  said  de< 
fendant  became  indebted  to  said  plaintiffs  in 
the  sum  of  112,236.50  on  account  of  said  ties 
so  delivered;  that  said  defendant  paid  to 
said  plaintiffs  for  and  on  account  of  said  ties 
so  .delivered  the  sum  of  $9,651.50  and  no 
mora"  The  Judgment  thereupon  followed  In 
favor  of  plaintiffs  for  the  balance  due. 

The  main  reliance  of  appellant  seems  to 
be  upon  the  claim  that  "The  evidence  fails  to 
show  that  the  plaintiffs  Inman  and  Foster 
were  jointly  entitled  to  recover  any  sum 
whatever  from  defendant,  the  evidence  show- 
ing affirmatively  that  any  sum  or  amount 
which  might  be  due  was  due  to  the  firm  of 
Inman  and  Foster,  a  copartnership."  But 
If  we  concede  the  soundness  of  appellant's 
statement  of  the  legal  proposition  involved. 
It  cannot  avail  to  overthrow  the  judgment. 
This  follows  from  the  consideration  that 
there  was  evidence  that  the  transaction  was 
not  with  any  partnership,  but  with  plaintiffs 
In  their  individual  capacity.  The  testimony 
of  Mr.  Foster  Is  to  the  effect  that  he  was  to 
furnish  the  supplies  for  the  camps  and  the 
money  necessary  to  carry  on  the  business 
and  this  was  to  be  the  source  of  his  profit, 
but  that  Mr.  Inman  was  to  have  ctiarge  of 
the  getting  out  of  the  ties,  that  they  were 
the  products  of  his  owp  timber  and  that  In- 
man was  to  receive  the  entire  proflt  from  the 
ties  themselves.  In  this  view  of  the  matter 
the  action  could  have  been  brought  by  Inman 
alone,  but  since  the  written  contract  was 
made  with  Inman  and  Foster  as  individuals 
it  was  at  least  proper  that  both  should  Join 
in  the  action.  It  is  at  least  entirely  clear 
that  if  Foster  was  improperly  joined  as  a 
party  the  remedy  was  by  special  demurrer 
and  no  possible  prejudice  has  been  suffered 
by  defendant  The  Judgment  is  certainly  a 
bar  to  any  suit  that  might  be  brought  by 
either  of  the  plaintiffs  for  the  same  cause  of 
action. 

But  If  the  foregoing  objection  should  be  con- 
sidered meritorious  its  effect  is  nullified  by 
the  assignments  Introduced  in  evidence.  On 
January  3,  1908,  a  communication  was  ad- 
dressed to  L.  E.  White  Lumber  Company  in 
the  following  language:  "Dear  Sirs:  Please 
transfer  all  credits  standing  to  the  account 


*For  other  caaes  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Index*! 
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of  Messrs.  Inman  &  Foster  to  the  account  of 
W.  B.  Foster  and  oblige,  Yours  truly,  Inman 
A  Foster,  per  W.  E.  Foster,  John  Inman." 
Defendant  recognized  this  order  93  an  assign- 
ment and  acted  upon  it  Appellant  Is  there- 
fore In  no  position  to  question  it,  although  as 
a  matter  of  fact  it  was  made  as  a  mere  mat- 
ter of  convenience  to  enable  Mr.  Foster  to 
collect  the  money  due  for  the  ties  without 
being  subjected  to  the  trouble  of  finding  Mr. 
Inman. 

But,  accepting  the  theory  that  the  claim 
was  transferred  to  Foster,  then  any  difficulty 
In  this  contingency  Is  obviated  by  the  reas- 
signment of  Foster  to  Inman  as  follows: 
"The  undersigned  W.  E.  Foster  hereby  as- 
signs to  John  Inman,  Jr.,  an  undivided  half 
interest  In  all  moneys  due  to  said  Foster  and 
Inman,  Jr.,  in'  that  certain  contract  dated 
May  23,  1907,  between  the  L.  B.  White  Lum- 
ber Company,  a  corporation,  and  the  said 
W.  B.  Foster  and  John  Inman,  Jr.,  for  the 
sale  and  delivery  of  certain  ties  to  said  L. 
a  White  Lumber  Company.  W.  B.  Poster." 
As  to  this,  the  contention  Is  made  by  appel- 
lant that  as  the  contract  under  which  the 
ties  were  delivered  provided  for  the  delivery 
of  from  10,000  to  20,000  of  the  kind  of  ties 
In  question,  and  as  19,303  had  been  paid  for, 
this  assignment  could  operate  only  to  trans- 
fer a  half  interest  In  the  balance,  to  wit,  69? 
ties.  Appellant,  however,  cannot  successful- 
ly urge  this  objection.  The  court  was  en- 
tirely Justified  in  holding  that  all  the  ties 
were  delivered  under  the  contract.  Appel- 
lant could  have  declined,  of  course,  to  receive 
any  number  in  excess  of  20,000,  hut  after 
accepting  and  using  them  appellant  manifest- 
ly assumed  the  corresponding  obligation  to 
pay  for  them.  In  the  case  of  Randall  v.  Na- 
tional Ice  Co.,  J9  N.  Y.  Supp.  633,i  there  was 
a  contract  to  deliver  800  or  900  tons  of  ice. 
The  party  delivered  1,314  tons,  and  sued  for 
the  excess  over  the  amount  named  in  the 
contract  The  court  said:  "Having  received 
this  ice  in  excess  of  the  amount  called  for 
by  the  contract  the  law  would  hold  the  de- 
fendant liable  to  pay  for  the  same,  and,  in 
the  at>sence  of  any  agreement  to  the  con- 
trary, at  the  price  stipulated  in  the  contract" 
This  case  was  appealed  to  the  Court  of  Ap- 
peals and  the  decision  affirmed.  138  N.  Y. 
644,  34  N.  B.  613. 

In  Hermann  v.  Uttlefleld,  109  Cal.  430,  42 
Pac.  443,  it  is  held,  as  stated  in  the  syllabus, 
that  "when  a  person  performing  labor  at  an 
agreed  price  and  for  a  stated  time  continues 
In  the  same  employment  after  the  expiration 
of  the  term  of  service  agreed  without  a  new 
agreement  the  law  presumes,  in  the  absence 
of  proof  to  the  contrary,  that  the  terms  of 
the  original  contract  are  continued;  and,  in 
an  action  of  asstunpsit  for  work  and  labor 


)  Reported  lo  full  In  the  New  Tork  Supplement; 
reported  as  a  memorandum  decision  without  opin- 
ion in  64  ndn,  636. 


performed  after  the  agreed  period,  the  orig- 
inal contract  is  admissible  in  evidence  as 
showing  the  terms  under  which  the  labor 
was  performed."  .But  if  this  were  not  so, 
plaintUfs  could  at  least  recover  the  reason- 
able value  of  the  ties  In  question.  No  in- 
quiry was  made  as  to  the  reasonable  value, 
but  the  contract  itself  is  evidence  of  this, 
and  controlling  in  the  absence  of  all  other 
evidence.  Adams  r.  Burbank,  103  Cal.  646, 
37  Pac.  640;  Hermann  v.  Llttlefleld,  supra; 
Donegan  v.  Houston,  6  Cal.  App.  626,  90  Pac. 
1073. 

The  only  plausible  objection  to  this  theory 
is  that  it  is  Inconsistent  with  the  allegations 
of  the  complaint  Therein  it  is  alleged  that 
defendant  agreed  to  pay  a  definite  sum  for 
the  ties.  Under  such  a  complaint  it  is  held, 
though,  tn  the  Donegan  Case,  supra,  that 
plaintiff  many  recover  debts  due  upon  differ- 
ent contracts.  It  Is  stated  that  "the  plain- 
tiff may  recover  in  one  count  under  an  exe- 
cuted express  contract  for  grading  completed, 
and  also  under  an  implied  contract  for  ex- 
tra work,  as  together  constituting  the  whole 
indebtedness  due,  and,  where  an  account  was 
stated  for  the  whole  indebtedness,  the  law 
Implies  a  promise  to  pay  it"  But  even  If 
the  complaint  should  have  been  more  specif- 
ic It  is  clear  that  defendant  suffered  no  in- 
jury, since  there  was  no  evidence  of  any  dif- 
ference between  the  reasonable  value  and  the 
agreed  price. 

The  contentions  of  appellant  seem  to  ns 
destitute  of  merit  and  the  judgment  and 
order  are  affirmed. 

We  concur:    CHIPMAN,  P.  J.;   HART,  J. 


(14  Cal.  App.  496) 

DIBHL  T.  SWETT-DAVENPORT  LUMBER 
CO.     (Civ.  834.) 

(Court  of  Appeal,  First  District,  California. 

Kov.  12,  1910.    Rehearing  Denied  by 

Supreme  Court  Jan.  9,  1911.) 

1.  MaSTEB  and   RiaVANT  (J  220*)— iNJtIBT  TO 

Servant— Assumption  op  Rise. 

The  general  rule  is  that  one  who  remains 
in  the  service  of  his  employer  after  notice  of 
a  defect  in  the  machine  operated  by  him,  which 
increases  the  danger  to  which  he  is  exposed, 
assumes  the  increased  risk ;  trat  where  the  em- 
ploy£,  electing  not  to  almndon  bis  employment, 
elves  notice  of  a  defect  in  the  machine  operated 
by  him,  and  the  employer  promises  to  remedy 
the  defects,  the  employe  does  not  assume  the 
incrtaaed  risk,  and  unless  the  employer  remedies 
the  defect  within  a  reasonable  time,  and  acci- 
dent results,  the  employer  is  liable.    . 

[Ei.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  641-644;  Dec.  Dig.  { 
220.*] 

2.  Master  and  Skbvant  (J  220*)— Injury  to 
Servant — AsstrMpnoN  of  Risk— Timb  to 
Remove  Danger. 

When  the  employer  is  notified  by  the  serv- 
ant of  defects  in  the  machine  operated  by  him, 
the  promise  of  the  employer  that  the  danger 
will  be  removed,  without  naming  a  definite  time, 
is  in  effect  an  agreement  by  the  employer  ttiat 


*For  other  cases  lee  lanw  topic  aad  lecUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  R«p'r  Indexes 
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he  assumes  the  risk  Incident  to  the  danger  for 
a  reasonable  time. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  641-644;    Dec.  Dig.  i 

8.  Master  and  Sebvant  (J  220*)— Injuby  to 
Servant — Assumption  ot  Risk— Time  to 
Remove  Danoeb. 

When  the  promise  of  the  master  upon  no- 
tice by  the  servant  of  defects  in  the  machine 
operated  by  him  is  that  the  repair  shall  be  made 
upon  the  happening  of  a  certain  event,  the  mas- 
ter assumes  the  risk  until  the  event  has  hap- 
pened, and  a  reasonable  time  thereafter. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  641-644;  Dec  Dig.  I 
220.*] 

4.  Masteb  and  Sebvant  (§  220*)- Injukt  to 
Servant— AssmcPTioN  of  Risk  — Pbomise 
TO  Repair. 

In  an  action  by  a  servant  for  Injnriea 
caused  by  falling  through  a  hole  in  a  platform 
against  a  planing  machine,  where  the  testimony 
showed  that  the  master  liad  made  a  definite 
promise  to  repair  the  platform  upon  the  comple- 
tion of  8  particular  job,  and  that  he  was  still 
on  that  job  when  the  accident  happened,  plain- 
tiff did  not  assume  the  risk. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  641-644;  Dec.  Dig.  t 
220.*] 

6.  Master  and  Servant  (S  235*)— Injury  to 

Servant — Contbibutort  Negligence— Re- 
pairs. 

Where  a  person  is  specially  employed  by 

the  master  to  make  repairs,  it  is  not  the  duty 

of  a  servant  injured  through  lack  of  repair,  to 

make  them. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  H  711,  713;    Dec  EMg.  | 

e.  Master  and  Servant  ({  274*)— iNjtrsr  to 

Servant— Evidence. 

In  an.  action  for  injuries  by  servant  from 
falling  through  a  hole  in  a  platform  against  a 
planing  machine,  evidence  for  plaintiff,  that  the 
engine  driving  the  machine  was  too  small  for 
its  load,  and  at  times  it  was  necessary  to  shut 
down  the  machine,  and  that  when  the  machine 
was  again  started  the  increased  burden  reduced 
the  pressure  of  the  steam,  and  therefore  strict 
orders  had  been  given  not  to  shut  down  the 
machine,  unless  ateolutely  necessary,  was  com- 
petent for  the  purpose  of  explaining  why  plain- 
tiff did  not  stop  the  macliine  before  attempting 
its  adjustment 

[Ekl.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  $S  ^5,  946;    Dec  Dig.  | 

7.  Trial  (I  237*)— Instructions— Weight  of 

BVIDENCE. 

Where,  in  an  action  for  personal  injuries, 
the  court  specificallv  instructed  that  if  the  evi- 
dence was  evenly  balanced,  the  verdict  must 
be  for  the  defendant  it  was  not  reversible  er- 
ror to  instruct  that  if  the  evidence  tending  to 
prove  a  fact  is  of  greater  weight  than  all  the 
evidence  tending  to  disprove  that  fact,  and  if 
the  evidence  tending  to  prove  the  facts  plaintiff 
is  required  to  prove  is  of  more  weight  than  the 
evidence  tending  to  disprove  such  facts,  then 
the  plaintiff  has  proven  such  facts  by  a  pre- 
ponderance of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  548-551 ;   Dec.  Dig.  |  237.*] 

8.  Master  and  Servant  (J  288*) — Injury  to 
Servant — Instructions. 

An  intitruction  requested  by  defendant  in 
an  action  for  injuries  by  a  servant  in  a  factory, 
"that  after  an  accident  has  occurred  it  may  be 
easy  to  see  what  would  have  prevented  it,  but 


that  of  Itself  does  not  prore  that  reasonable  or 
ordinary  care  would  have  anticipated  and  guard- 
ed against  it  For  plaintiff  to  show  what  would 
have  prevented  the  accident  complained  of  is 
not  proof  of  negligence  on  the  part  of  the  de- 
fendant"— has  no  application  to  a  case  where 
the  accident  arose  from  some  admitted  defect 
which  had  been  called  to  defendant's  attention. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Sf  1150-1154 ;  Dec  Dig.  8 
293.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Henry  N.  Dietal  against  Swett- 
Davenport  Lumber  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

a  H.  Wilson,  for  appellant  Bishop,  Hotf- 
ler  &  Harwood,  for  respondent 

KERRIGAN,  J.  This  is  an  action  for 
damages  for  personal  Injuries  sustained  by 
plaintiff  while  in  the  employ  of  the  defend- 
ant corporation  in  operating  a  planing  ma- 
cblne  at  defendant's  mill.  The  planing  ma- 
chine was  provided  with  a  wooden  platform 
wbldi  was  necessary  for  its  proper  opera- 
tion. On  the  day  that  plaintiff  began  to 
operate  the  machine,  one  of  the  8<irface 
boards  of  the  platform  was  broken  by  a  tim- 
ber falling  upon  it  This  defect  was  known 
to  the  defendant's  superintendent  For  sev- 
eral weeks  plaintiff  operated  the  machine 
while  it  was  In  this  condition,  during  wjiicli 
time  he  complained  on  a  number  of  occa- 
sions to  defendant's  foreman  regarding  this 
defect  The  foreman  promised  to  remedy 
the  same,  and  plaintifTs  testimony  is  that 
because  of  such  promise  he  remained  In 
defendant's  employ.  On  the  day  of  the  In- 
jury, and  while  the  plaintiff  was  operating 
the  machine,  it  became  necessary  for  him 
to  go  upon  the  platform  to  adjust  the  gauge, 
and  wliUe  so  employed,  the  machine  being 
in  motion,  his  foot  slipped  into  the  hole  in 
the  platform,  causing  him  to  be  thrown 
against  the  knives  connected  with  the  ma- 
chine, and  his  right  arm  was  cut  off  at 
the  edbow.  The  jury  brought  in  a  verdict 
for  $5,000,  upon  which  judgment  was  en- 
tered. This  appeal  Is  from  the  judgment 
and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  defendant  asks  for  a  reversal  of  the 
judgment  and  order  upon  several  grounds, 
viz.,  that  the  trial  court  erred  in  the  admis- 
sion of  evidence,  that  it  improperly  instruct- 
ed the  jury,  and  erroneotisly  refused  to  give 
certain  instructions  requested  by  the  de- 
fendant It  is  also  contended  by  defendant 
that  the  evidence  does  not  sustain  the  ver- 
dict, and  that  the  amount  of  the  damages 
given  Is  excessive.  We  will  consider  these 
questions  In  the  order  stated. 

On  the  trial  of  the  cause,  plaintiff  intro- 
duced evidence  showing  that  at  times  dur- 
ing the  operation  of  the  machine  at  which 
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the  accident  occurred  It  was  necessary  to 
shut  It  down,  for  the  reason  that  the  en- 
gine driving  the  same  was  too  small  for  its 
load,  and  that  when  the  machine  was  again 
started  the  Increased  burden,  thereby  put 
upon  the  engine  would  reduce  the  pressure 
of  the  steam,  and  that,  for  this  reason, 
strict  orders  had  been  given  that  the  ma- 
chine should  not  be  shut  down,  unless  ab- 
solutely necessary.  Defendant  contends  that 
the  court  committed  error  in  admitting  this 
testimony,  for  the  reason  that  it  was  im- 
material, and  also  tended  to  confuse  the 
Jury  and  to  make  them  believe  that  the  de- 
fendant was  negligent  generally  in  the  con- 
duct of  its  business.  The  answer  of  the 
plaintiff  to  this  contention  is  that  the  evi- 
dence in  q^iestlon  was  ofTered  for  the  pur- 
pose of  explaining  why  he  did  not  stop  the 
machine  before  attempting  its  adjustment, 
and  we  think  it  was  competent  for  that 
purpose. 

Defendant  next  contends  that  the  court 
erred  in  giving  to  the  Jury  that  part  of  in- 
struction numbered  9,  to  the  effect  that  If 
the  evidence  tending  to  prove  a  fact  "Is 
of  greater  weight  than  all  the  evidence  tend- 
ing to  disprove  that  fact,"  and  also,  if  the 
evidence  tending  to  prove  the  facts  plaintiff 
is  required  to  prove  "is  of  more  weight 
than  the  evidence  tending  to  disprove  such 
facts,"  then  the  plaintiff  has  proven  such 
facts  by  a  preponderance  of  evidence.  De- 
fendant argues  that  the  words  quoted  in  ef- 
fect, inform  the  Jury  that  if  the  plaintiff 
produces  evidence  to  prove  the  facts  neces- 
sary to  confer  upon  him  a  right  to  recover 
against  the  defendant,  then  he  shall  recover, 
unless  the  weight  of  defendant's  evidence  in 
disproof  thereof  is  of  more  or  greater 
weight,  and  that  such  an  instruction  im- 
plies that  plaintiff  can  recover  without  a 
preponderance  of  evidence.  We  think  the 
Instruction  contains  no  such  implication. 
Under  this  instruction  the  evidence,  which 
must  be  of  more  or  greater  weight,  was  the 
plaintiff's,  and  not  the  defendant's.  By  it 
the  Jury  was  merely  instrncted  that  the 
plaintiff's  evidence  of  the  existence  of  cer- 
tain facts  must  be  of  more  weight  than 
the  defendant's  evidence  tending  to  disprove 
such  facts;  which  was  only  another  way  of 
instructing  that  before  a  plaintiff  is  en- 
titled to  recover  he  must  have  produced  a 
preponderance  of  evidence  in  his  favor.  If 
the  evidence  were  equally  balanced,  plain- 
tiff's evidence  could  not  be  of  more  weight 
than  the  defendant's.  Besides  this,  in  the 
very  first  portion  of  the  instruction  com- 
plained of,  and  repeatedly  in  other  portions 
of  the  charge,  the  court  directly  stated  that 
In  order  for  the  plaintiff  to  recover  he  must 
establish  the  facts  of  his  case  by  a  pre- 
ponderance of  evidence.  Moreover,  the  court 
specifically  charged  the  Jury  that  if  the  evi- 
'dence  was  equally  balanced,  the  verdict 
must  be  for  the  defendant    The  instruction 


in  question  standing  alone  was  not  subject 
to  the  objection  urged,  and  certainly  was 
much  less  so  when  the  instructions  are  read 
and   considered   as   a   whole. 

Defendant  also  complains  of  the  action  of 
the  court  in  refusing  to  give  a  portion  of 
one  of  its  requested  instructions.  The  part 
rejected  was  as  follows:  "After  an  acci- 
dent has  occurred,  it  may  be  easy  to  see 
wtiat  would  have  prevented  it;  but  that  of 
itself  does  not  prove  that  reasonable  or 
ordinary  care  would  have  anticipated  ana 
guarded  against  it  For  plaintiff  to  show 
what  would  have  prevented  the  accident 
complained  of  is  not  proof  of  n^ligence 
on  the  part  of  the  defendant"  In  place  of 
this  proposed  instruction  the  court  charged 
as  follows :  "The  defendant  in  this .  case 
cannot  be  >  held  guilty  of  negligence,  if  the 
evidence  shows  that  he  failed  to  provide 
against  an  accident  that  would  not  Iiave 
been  foreseen  by  a  reasonably  careful  per- 
son, or  against  an  accident  such  as  reason- 
able prudence  would  not  have  anticipated 
the  need  of  guarding  against"  We  think 
the  instruction  given  stated  the  law  ap- 
plicable to  the  case,  and  that  the  defendant 
under  the  evidence  in  this  case  was  not 
entitled  to  the  one  offered  by  him.  While 
that  instruction  might  have  been  applicable 
in  a  case  where  some  precaution  against 
accident  had  been  omitted,  the  advisability 
of  which  had  been  made  apparent  by  the 
happening  of  the  accident,  it  was  hardly  to 
the  point  In  the  case  of  an  accident  arising 
from  some  admitted  defect  which  had  been 
called  to  the  attention  of  the  party  charged. 
Here  the  whole  cause  of  action  was  based 
upon  the  defect  in  the  platform,  known  to 
the  defendant  and  its  superintendent 

Error  is  also  charged  to  have  been  com- 
mitted by  the  trial  court  in  refusing  to 
charge  the  Jury,  in  effect,  that  an  employe 
may  rely  on  the  promise  of  his  employer  to 
repair  defects  existing  in  a  machine  which 
the  employe  is  operating  only  for  so  long 
a  time  as  is  reasonably  necessary  to  repair 
the  defect.  This  proposition  is  Involved  in 
defendant's  contention  that  the  evidence  Is 
insufBcient  to  Justify  the  verdict,  and  in  our 
opinion  is  the  principal  question  involved  In 
the  case.  Undoubtedly  the  general  rule  Is 
that  one  who  remains  in  the  service  of  his 
employer  after  notice  of  a  defect  in  the  ma- 
chine operated  by  him,  which  increases  the 
danger  to  which  he  is  exposed,  assumes  the 
increased  risk.  Where,  however,  the  em- 
ploye, electing  not  to  abandon  his  employ- 
ment gives  notice  of  such  defect  in  the  ap- 
pliance used  by  him,  and  the  employer  prom- 
ises to  remedy  the  defect,  the  relationship 
of  the  parties  undergoes  a  change.  The 
promise  of  the  employer  that  the  danger 
will  be  removed,  without  naming  a  definite 
time,  is  in  effect  an  agreement  by  him  that 
be  assumes  the  risk  incident  to  the  danger 
fur  a  reasonable  time.    Anderson  t.  Sero- 
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plan,  147  CSal.  201,  81  Pac  521.  But  when 
the  promise  is  that  the  repair  shall  be  made 
upon  the  happening  of  a  certain  event,  the 
master  assumes  the  risk  until  the  event  has 
happened  and  for  a  reasonable  time  there- 
after. In  this  case  the  promise  to  repair 
was  made  on  several  occasions,  and  during 
a  time  that  the  defendant  was  engaged  up- 
on "rush"  orders,  which  It  had  not  complet- 
ed at  the  time  of  the  happening  of  the  acci- 
dent But  defendant  contends  that  in  this 
case  the  plaintiff  was  not  justified  in  rely- 
ing upon  the  promise  to  repair,  for  the  rea- 
son that  the  promise  was  too  indefinite,  and 
for  the  further  reason  that  the  time  between 
the  promise  and  the  injury  was  longer  than 
was  reasonably  required  to  make  the  re- 
pairs. From  all  the  testimony  it  appears 
that  the  promise  to  repair  was  definite,  and 
referred  to  the  completion  of  a  specific  Job 
upon .  which  the  defendant  was  very  busy, 
and  that  it  remained  busy  upon  this  particu- 
lar Job  from  the  time  of  the  promise  until 
the  accident  occurred.  The  case  of  McFar- 
lan  Carriage  Co.  v.  Potter,  153  Ind.  107,  53 
N.  E.  465,  dted  in  Anderson  v.  Seroplan,  su- 
pra. Is  on  all  fours  with  the  case  at  bar.  In 
that  case  it  appeared  that  the  table  of  a 
machine  was  defective,  and  that  plaintiff 
was  injured  by  reason  of  the  defect,  operat- 
ing independently  of  the  saw,  after  a  prom- 
ise had  been  made  to  repair  It  as  soon  as 
the  particular  work  then  in  hand  was  com- 
pleted; and  it  was  held  that  the  employer 
was  liable,  although  it  was  not  shown  bow 
long  It  would  take  to  finish  that  work;  It 
appearing,  however,  that  the  injury  occur- 
red within  the  time  the  defect  was  promised 
to  be  remedied.  It  is  unnecessary  to  review 
the  authorities  upon  this  point.  A  number 
are  cited  in  Anderson  v.  Seroplan,  supra, 
where  the  reason  for  the  rule  Is  clearly 
stated.  Applying  these  principles  to  the 
present  case,  the  instruction  was  properly 
refused,  and  there  was  sufficient  evidence  to 
justify  the  verdict 

Defendant  also  contends  that  the  repairs 
to  the  platform  did  not  require  mechanical 
skill,  and  that  therefore  It  was  the  plain- 
tiff's duty  to  make  them.  This  point  la 
without  merit  Plaintiff  claimed  that  the 
necessary  materials  to  make  the  repairs 
were  not  on  hand,  and  that  besides,  plain- 
tiff was  ordered  by  representatives  of  the 
defendant  to  continue  the  operation  of  the 
machine  until  the  completion  of  the  job. 
Moreover,  he  had  no  authority  to  make  re- 
pairs, as  there  was  a  person  specially  em- 
ployed for  such  purposes.  Anderson  t.  Se- 
roplan,  supra. 

It -is  also  contended  that  the  trial  court 
erred  in  refusing  to  submit  to  the  jury,  at 
defendant's  request  the  special  issue  set 
forth  in  the  thirty-fifth  assignment  of  er- 
ror. The  issue  proposed  was  fully  covered 
by  the  third  issue  given  by  the  court  and 
that  being  so,  was  properly  refused. 


Tliere  is  no  merjt  In  the  point  that  the 
amount  of  the  verdict  was  excessive. 
The  judgment  and  order  are  affirmed. 

We  concur:     COOPER,  P.  J.;  HALL,  1, 


04  Cat.  A.  a«) 
CLARE  T.  TULARE  LAKE  DREDGING  Ca 
(Qt.  739.) 

(Court  of  Appeal,   Third   District,   California. 

Oct.  31,  1910.     Rehearing  Denied  by 

Supreme  Court  Dec.  27,  1910.) 

1.  Appeal  and  E^bbob  ({  999*)— Rkvuw— 
Weiout  of  Evidbncb— .inBY  Case. 

A  verdict  will  not  be  questioned  on  a{^ 
peal,  if  there  be  nothing  to  show  that  it  has 
been  planted  on  evidence  inherently  improbable. 
[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3912-3924;  Dec.  Dig.  | 
999.*] 

2.  MaBTEB  and  SEBVANT  (I    265*)— iNJtTBT  TO 

Servant  —  BuBDEH  or  Psoor  —  Contbibu* 

TOBY    NSOLIQENCB. 

In  an  action  for  the  death  of  a  boy  16^ 
years  of  age,  employed  as  a  leverman  on  a 
dredger,  the  burden  was  on  defendant  to  show 
by  a  preponderance  of  the  evidence  that  his  con* 
trtbutory  negligence  was  the  proximate  causa 
of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i|  877-908;  Dec  Dig.  | 
265.*] 

3.  Masteb  and  Sbbvant  (H  101,  102*)— In* 
JVBT  TO  Sebvani— YouTiuroi,  Employ^— • 
Wabnino. 

Where  a  bo^  16%  years  of  age,  inexpert* 
enced  with  machinery,  was  employed  as  a  lever* 
man  on  a  dredKeboat,  it  was  negligence  to  put 
him  in  charge  of  the  macbineryj  even  if  be  was 
warned  that  this  unusual  position  was  hasard- 
ous. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  180-192;  Dec.  Dig.  if 
101,  ioi*j 

4.  MaBTBB  and  SEBVANT  ({  265*)— INJUKT  TO 
SeBVANT— BUBDEN  OF  PSOOr— WaKNINO. 

In  an  action  for  the  death  of  a  youthful 
and  an  inexperienced  employ^  in  charge  of  dan- 
gerous machinery,  the  burden  was  on  defendant 
to  show  that  those  in  authority  warned  de- 
ceased of  the  danger  in  such  a  manner  that  ht 
fully  appreciated  the  danger. 

[Ed.  Note.— For  other  cases,  see  Master  abd 
Servant  Cent  Dig.  ^^  877-908;  Dec.  Dig.  { 
265..*]    . 

5.  Masteb  and  Sebvant  (|  286*)— iNJinm 
TO  Sebvaniv- Question  fob  Jubt. 

In  an  action  for  the  death  of  an  inexperi- 
enced servant,  injured  while  in  charge  of  dan- 
gerous machinery,  it  was  for  the  jury  to  say 
whether  deceased  was  warned  of  the  danger 
in  a  manner  to  impress  on  him  a  full  apprecis> 
tion  of  the  hazard. 

[E2d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Si  1010-1050;  Dec.  Dig. 
i  286.*] 

6.  Appeai,  and  Ebbob  ({  994*)  —  Review — 
Weight    of    Evidence— Cbbdibiutt    or 

Witnesses. 
Under  Code  Gv.  Proc.  I  1847.  declaring 
that  the  jury  are  the  exclusive  judges  of  the 
credibility  of  the  witnesses,  section  2061  pro- 
viding that  they  are  judges  of  the  effect  and 
value  of  evidence,  and  section  20C1,  subd.  2, 
that  they  are  not  bound  to  decide  in  conformity 
with  the  declarations  of  any  number  of  witness- 
es, which  do  not  produce  conviction  in  their 
minds,  against  a  less  number,  a  verdict  that 
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a  warniLg  of  danger  to  a  youthful  and  inex- 
perienced servant  was  not  given,  or  tliat  if 
given  it  was  insufficient,  cannot  be  reviewed, 
tJkongh  no  one  directly  contradicted  the  testi- 
mony of  defendant's  witnesses  that  they  liad 
given  deceased  sacb  warning. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  11  3901-3906;  Dec.  Dig.  i 
mi.*] 

7.  Master  and  Sebvaht  (|  27e»)— Ikjubt  to 

SEBVANT — SUSTICIENCT   0»    EVIDENCE. 

In  an  action  for  death  of  a  servant  while 
in  charge  of  dangerous  machinery,  evidence  held 
to  support  a  verdict  for  plaintiff. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  27a*] 

8.  Deatb  (f  99*)— Damaoes— Loss  of  Minor's 
Sebvicbs. 

In  an  action  bv  a  mother  for  the  negligent 
death  of  her  json,  ldV6  yeaiB  of  ace,  it  appeared 
that  deceased  at  the  time  of  his  death  was  con- 
tributing to  plaintilTs  support;  that  his  serv- 
ices were  reasonably  worth  the  sum  of  S85  per 
month,  though  he  was  receiving  only  |40  i>er 
month;  that  he  was  intelligent  and  apt  at 
learning.  Held,  that  the  verdict  for  $5,000  was 
not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  SI  125-130;    Dec.  Dig.  {  90.*J 

O.  Death  (J  88*)  —  Daiiaobs  —  Loss  of  So- 
ciety. 

In  an  action  by  a  mother  for  the  death 
of  her  son,  16^4  years  of  age,  the  Jury  may  con- 
sider as  an  element  affecting  the  ptecuniary 
value  of  the  services  of  deceased  to  plaintiff  the 
fact  that  plaintiff  has  been  deprived  of  the  com- 
fort, society,  and  protection  of  her  son. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  116;  Dec.  Dig.  (  88.*] 

10.  Death    ((   87*)  — Damaoes  — Mxasuse  — 
Loss  OF  Sebvices. 

In  an  action  by  a  mother  for  the  death  of 
her  minor  son,  plaintiff  can  recover  an  amount 
whidh  will  justly  com^nsate  her  for  the  prob- 
able value  of  the  services  of  deceased  until  he 
had  reached  his  majority,  taking  into  considera- 
tion the  cost  of  his  support  and  maintenance 
from  the  time  of  death  until  such  majority. 

[M.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  J  115;   Dea  Dig.  {  87.*] 

11.  Death    ({    87*)— Dakaqes— Sebvices    of 

MiNOB. 

In  an  action  for  the  death  of  plaintiff's 
minor  son,  plaintiff  may  recover  for  the  prob- 
able value  of  the  services  of  deceased  until  ma- 
jority, regardless  of  the  fact  that  at  the  time 
of  bis  death  be  was  intending  to  return-  to  school 
after  earning  sufficient  money  therefor. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  S  115;   Dec.  Dig.  {  87.*] 

12.  Appeal  and  Ebbob  ({  1048*)— Habuless 

B>BB0B— EIXAUINATION'  OF   WITNESS. 

Where,  in  an  action  for  the  death  of  a  serv- 
ant, a  witness  was  aslced  if  he  remembered  a 
conversation  with  deceased,  and  denied  liaving 
bad  such  conversation,  even  if  such  question 
called  for  improper  testimony,  no  harm  resulted 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4140-4160;    Dec.  Dig.  J 

13.  Evidence    (|    219*)— Admissibilitt- At- 
tempt TO  SUPPBESS  TESTIMONT. 

In  an  action  for  the  death  of  a  servant 
while  employed  on  defendant's  dredger,  evidence 
was  admissible  that  a  machinist  employed  by 
plaintiff  with  a  view  of  becoming  a  witness, 
made  an  effort  to  go  aboard  defendant's  dredger 
to  inspect  the  machineiy,  to  enable  him  to  de- 
scribe the  same,  and  that  those  in  charge  of 


the  dredger  refused  to  allow  Inspection,  as  tend- 
ing to  establish  an  effort  to  suppress  testimony. 
[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  {S  762-770 ;   Dec  Dig.  I  219.*] 

14.  Tbial  (J  28*)— Obdeb  fob  Inspection  oi 
Pbeuisbs 

Code  Ov.  Proc  |  128,  subd.  6,  clothes 
courts  with  control  over  every  person  connect- 
ed with  a  judicial  proceeding  in  so  far  as  such 
proceeding  is  concerned.  Section  610  authorizes 
the  court  to  order  an  inspection  of  machinery 
by  the  jury.  Held  that  on  trial  of  an  action 
for  the  death  of  a  servant  caused  by  dangerous 
machinery,  the  court  was  authorized  to  make 
an  order  that  a  witness  for  plaintiff  l>e  allowed 
to  inspect  the  machinery. 

[EH.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  77-79;    Dec.  Dig.  i  28.*] 

15.  Masteb  and   Servant  (J  153*)— Injubt 

TO    SEBVANT— YODTU    AND    INEXPBBIENCE. 

Where  a  master  employs  a  servant  to  do 
dangerous  work,  who,  from  youth  or  inexperi- 
ence, may  fail  to  appreciate  the  danger  sur- 
rounding him,  it  is  a  breach  of  duty  for  the 
master  to  expose  such  servant,  even  with  his 
consent,  to  such  danger,  without  giving  him 
such  full  instructions  as  to  enable  him  to  fully 
comprehend  tbem,  and  to  do  the  work  safely, 
with  proper  care  on  the  servant's  part 

(Ed,  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ii  314-317;  Dec  Dig.  i 
153.*] 

Appeal  from  Superior  Court  Kings  Coun- 
ty ;   John  G.  Covert,  Judge. 

Action  by  Myra  M.  Clarjt  against  the  Tu- 
lare Lake  Dredging  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Dixon  L.  Phillips,  for  appellant  Frank  H. 
Short  and  H.  P.  Brown,  for  respondent 

HART,  J.  This  Is  an  action  for  damages 
for  the  deatb  of  a  minor  son  of  plaintiff  al- 
leged to  have  been  caused  through  the  negli- 
gence of  the  defendant,  a  corporation.  The 
cause  was  tried  by  Jury.  The  plaintiff,  in 
her  complaint  claimed  damages  In  the  sum 
of  $10,000.  The  Jury,  however,  returned  a 
verdict  for  the  sum  of  $5,000,  for  which 
amount  the  court  entered  Judgment  In  favor 
of  plaintiff.  This  appeal  is  from  the  judg- 
ment so  entered  and  from  the  order  denying 
defendant  a  new  trial. 

The  general  points  made  by  appellant  are 
that  the  evidence  does  not  support  the  ver- 
dict ;  that  the  court  erred,  to  the  prejudice 
of  defendant  in  the  admission  and  rejection 
of  certain  testimony,  and  that  the  court  erred, 
to  defendant's  damage.  In  giving  and  refus- 
ing to  give  certain  Instructions,  and  by  the 
modification  of  others  which  were  requested 
by  defendant  The  specific  contention  with 
respect  to  the  specification  of  the  insufficien- 
cy of  the  evidence  to  uphold  the  verdict  is 
that  the  proofs  disclose  that  the  proximate 
cause  of  the  accident  by  which  the  deceased 
received  the  Injuries  culminating  In  his  death 
was  bis  own  negligence,  and  upon  this  ground 
a  motion  for  a  nonsuit  was,  upon  the  close 
of  the  case  for  plaintiff,  presented  and  urged 
by  defendant  said  motion  having  been  denied 
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by  tbe  court.  A  similar  motion  on  tbe  same 
ground  was  made  and  denied  on  the  close 
of  tbe  case  by  botb  sides.  The  consideration 
of  this  point  will,  of  course,  necessitate  a 
careful  scrutiny  of  the  testimony,  particular- 
ly so  in  View  of  the  fact  that  a  coemploye 
of  deceas<>d  was  the  only  other  person  pres- 
ent— one  John  Burnett — ^when  the  accident 
occurred,  and  was,  therefore,  the  only  living 
eyewitness  who  was  or  could  be  produced  at 
the  trial. 

It  appears  that  the  deceased,  Ray  Clark, 
at  tbe  time  of  bis  death,  was  a  minor  of  the 
age  of  16  years  and  6  months,  approximately. 
He  bad  been  for  a  few  weeks  prior  to  his 
death  an  employ^  of  defendant  on  Its  dredg- 
er, which  was  being  operated  in  Tulare  Lake, 
in  EUngs  county.  On  the  1st  day  of  May, 
1907,  while  thus  engaged,  according  to  tbe 
ayerments  of  the  complaint  and  the  undis- 
puted evidence,  his  foot  "was  so  caught  and 
entangled  in  a  large  shaft  (connected  with 
said  dredger)  and  the  machinery  running  and 
operated  thereby  that  bis  foot  and  leg  were 
crushed,  broken,  and  mangled,"  and  from  the 
effects  of  the  Injuries  so  received  he  died  on 
the  2d  day  of  May,  1907.  From  tbe  evidence 
it  further  appears  that  tbe  deceased  was  one 
of  three  children  of  tbe  plaintiff,  from  whom 
tbe  father  of  said  children  had  been  separat- 
ed and  hud  lived  separate  and  apart  for  some 
eight  years  prior  to  the  trial  of  this  action, 
and  bad  daring  that  period  contributed  noth- 
ing toward  the  support  of  his  family.  At  the 
time  of  tbe  employment  of  the  deceased  by 
the  defendant  and  for  some  time  prior  there- 
to, tbe  plaintiff  resided  vrith  her  children  and 
her  aged  mother  near  Merced,  although  tbe 
deceased,  at  the  time  he  accepted,  through 
his  mother,  employment  with  defendant,  was 
and  had  been  for  some  time  attending  school 
In  the  city  of  Fresno.  The  accident  causing 
the  death  of  the  deceased  happened  at  about 
the  hour  of  2  o'clock  in  the  morning,  the  de- 
ceased and  said  Burnett,  tbe  coemploj^  to 
whom  we  have  referred,  being  at  that  time 
on  tbe  night  "shift" 

As  stated,  the  deceased  was,  through  plain- 
tiff, employed  by  the  defendant  in  the  month 
of  April,  1907.  As  to  the  circumstances  of 
said  employment,  the  plaintiff  testified :  "Mr. 
Lewis  (president  of  defendant)  said  that  he 
wanted  him  for  a  leverman.  I  asked  him 
if  he  thought  he  could  do  it.  He  had  already 
seen  the  boy,  and  he  said  yes,  he  thought  be 
could  do  it  nicely.  That  he  seemed  to  be  a 
fine  looking  boy,  and  he  was  well  pleased 
with  him,  and  that  be  would  teach  him  how 
to  do  It  or  have  him  taught  And  that  it  was 
a  perfectly  safe  place  up  in  the  lever  room,  and 
that  be  was  going  to  put  him  to  work  In  the 
lever  room.  He  asked  me  if  the  boy — or 
rather  it  came  up  in  the  conversation — if  the 
'boy  knew  anything  about  machinery.  I  told 
Mr.  Tiewis  no,  be  did  not,  and  I  wanted  him 
to  be  put  In  there  where  there  was  no  dan- 
ger. Mr.  Lewis  said  there  was  no  danger. 
That  be  liked  tbe  appearance  of  the  boy  and 


would  teach  bim.  Ray  asked  me  about  go- 
ing to  work  for  Mr.  Lewis,  I  told  bim  yes. 
He  wanted  to  go  and  earn  some  money  to  fin- 
ish up  his  schooling  and  help  me.  I  told  Mr. 
Lewis  that  and  he  told  me  that  he  would 
take  good  care  of  Ray  and  that  his  wife 
would  look  out  for  him.  I  told  bim  tbe  boy 
hadn't'  been  away  from  home  much." 

The  witness  C.  E.  Traves  gave  tbe  details 
of  a  conversation  with  defendant's  superin- 
'tendent,  had  prior  to  tbe  time  at  which  n^o- 
tiations  for  the  employment  of  deceased  were 
carried  on  with  plaintiff.  In  which  the  pro- 
posed employment  of  tbe  boy  and  the  char- 
acter of  the  duties  which  it  was  proposed 
that  he  should  perform  on  the  dredger  were 
discussed.  The  witness  testified!  "I  am  62 
years  old.  My  occupation  or  business  is  me- 
chanical engineer  and  machinist.  Have  bad 
about  25  years*  practical  experience  in  me- 
chanical engineering.  I  know  Mr.  Lewis,  I 
know  Mrs.  Clark,  and  I  know  tbe  boy  that 
was  killod.  Mr.  Lewis  came  to  my  place  of 
business  at  Fresno  and  wanted  to  get  a  man. 
I  told  him  I  didn't  know  of  any,  but  I  knew 
a  good  boy.  I  asked  him  what  be  wanted 
him  for,  and  be  said  he  wanted  him  to  han- 
dle levers,  and  I  said  to  handle  levers  on 
what  and  he  said  on  the  dredger — down  to 
our  dredger.  I  said  this  boy  has  no  experi- 
ence, but  be  is  willing  to  learn,  and  be  is 
about  the  only  support  of  his  mother.  And 
he  said  we  don't  want  experienced  bands  be- 
cause tbe  captain  would  rather  have  the  men 
and  break  them  in,  as  be  gets  better  men 
than  we  do  with  some  man  that  is  already 
broke,  in.  So  I  brought  the  boy  down,  or  sent 
tbe  boy  down,  rather.  I  told  Mr.  Lewis  that 
the  little  boy  did  not  know  anything  about 
machinery;  that  he  was  inexperienced,  but 
that  be  wanted  to  learn,  and  was  ambitious 
and  wanted  to  learn.  Mr.  Lewis  replied  that 
he  wanted  a  leverman.  Mr.  Lewis  said  there 
was  no  danger  whatever  above  in  the-  lever 
room  and  that  It  would  require  but  very  lit- 
tle skill.  He  said  it  was  away  from  tbe  ma- 
chinery and  above,  the  lever  room  was." 

Burnett  the  coempIoy6  of  and  on  duty 
with  deceased  when  tbe  accident  happened, 
described  tbe  dredger  as  follows:  "Its  hull 
is  probably  50  or  60  teet  long  and  about  20 
or  25  feet  wide.  There  is  a  bulk  heading 
around  It  and  an  open  space  in  the  front 
part  and  the  engine  is  on  tbe  inside  of  that 
and  tbe  shaft  Just  in  front  of  tbe  engine. 
Forward  and  on  the  outside  of  the  bulk  head- 
ing is  the  turntable  and  boom.  Above  tbe 
roof  in  the  forepart  is  the  lever  house  and 
cables  from  the  drums,  running  through 
sheaves  at  tbe  end  of  tbe  boom  and  make- 
fast  to  the  clam-shell  bucket  •  •  *  There 
are  three  levers  in  that  lever  room,  but  only 
two  operated,  and  there  la  a  lever  that  is  op- 
erated by  tbe  boat  There  is  no  other  ma- 
chinery in  this  lever  room.  These  levers  op- 
erated the  machinery  that  is  down  below ; 
that  is,  it  operates  tbe  friction  where  tbe 
drums  are,  operates  the  drum  that  rolls  and 
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reels  np  the  cable  to  hoist  the  bucket  and  to 
swing  the  boom  around.  •  •  •  The  lev- 
ers operate  certain  machinery  that  Is  inside 
the  Inclosure,  and  the  machinery  consists  of 
drums  and  spools.  *  •  •  In  describing  to 
the  Jury  the  spools  and  drums  that  are  op- 
erated by  these  levers  I  will  do  so  in  relation 
to  the  location  of  the  engine.  The  engine  is 
located  on  the  inside  in  the  central  part  The 
engine  transmits  the  power  to  the  cogwheels. 
I  am  not  much  of  a  machinist  and  It  is  pret- 
ty hard  for  me  to  remember.  Just  in  the 
fore  part  of  the  engine  there  Is  a  wheel — a 
cogwheel — as  near  as  X  can  remember,  and 
connected  with  that  is  a  larger  cogwheel  di- 
rectly in  front,  of  it"  Further  description  of 
the  machinery  and  Its  operation  will  appear 
from  this  witness'  testimony  respecting  the 
circumstances  immediately  preceding  and  at- 
tending the  accident,  from  which  It  will  fur. 
ther  be  observed  tliat  as  to  the  precise  man- 
ner In  which  the  accident  happened  Burnett 
was  unable  to  furnish  any  particular  infor- 
mation—that Is  to  say,  that  the  witness  could 
'not  tell  exactly  how  the  foot  of  the  deceas- 
ed was  caught  in  the  spider  wheel.  This 
paucity  of  information  may  be  accounted  for 
in  the  fact  that  when  the  accident  occurred, 
both  deceased  and  Burnett  were  engaged  iu 
attempting  to  readjust  or  restore  to  Its  prop- 
er place  a  steel  cable  which  had  left  its 
groove  on  the  drum  and  doubtless  their  minds 
and  attention  were  entirely  absorbed  by  that 
performance.  We  will,  however,  present  the 
story  of  the  accident  as  far  as  he  was  able 
to  describe  the  circumstances  thereof,  as  re- 
lated by  Burnett  himself  on  the  witness 
stand.  After  giving  bis  age  as  25  years  and 
stating  that  he  worked  on  the  dredger  in  the 
capacity  of  a  leverman  before  and  at  the 
time  Ray  Clark  was  killed,  and  declaring  that 
there  was  very  remote  danger  involved  In  the 
operation  ol  the  levers,  this  witness  testified, 
in  part  as  follows : 

"At  the  time  Ray  was  killed,  we  were  try- 
ing to  clear  a  'fouled'  cable.  It  is  a  steel 
cable  on  a  drum,  and  it  should  run  in  Its 
proper  groove.  Each  turn  of  the  cable  should 
run  alongside  of  the  other  preceding  tatn. 
But,  Instead  of  that  it  got  outside  in  some 
manner  of  Itself  and  that  turn  got  twisted 
in  some  way,  became  fouled — that  is  what 
I  mean  by  being  'fouled.'  •  •  •  That 
spool  goes  around  and  takes  np  the  cable 
and  this  spool  by  revolving  it  became  fouled, 
the  cable  became  crossed  over  and  was  pil- 
ing up.  ♦  •  •  In  the  first  place  there 
was  a  noise,  a  sort  of  knocking  noise  that 
seemed  to  come  from  the  end  of  the  boom, 
and  I  believe  I  called  Ray,  to  stand  on  the 
fore  part  of  the  dredger  to  see  If  he  could 
locate  what  was  wrong.  I  believe  that  he 
went  aft  I  couldn't  say,  but  I  believe  when 
I  came  down  be  said  that  the  cable  was  foul- 
ed on  the  druai,  and  we  went  I  believe  to 
try  to  clear  it.  *  •  *  I  don't  remember 
what  we  said.    I  know  that  we  decided  that 


we  would  try  to  clear  the  cable;  don't  re- 
member   what    words    we    said,     though. 

•  •  *  Well,  we  got  bars;  something  to 
pry   the    cable    over    to   its    proper    place. 

•  •  •  And  part  of  the  time  I  tried  to  get 
the  slack  of  the  cable  in  the  fore  part '  I  tried 
to  get  the  slack  pulled  in  of  the  cable  while 
Ray  was  trying  to  clear  it  with  the  bars  on 
the  drum.  And  I  t>elleve  he  stepped  upon 
this  block  (which  was  located  within  a  few 
Inches  of  the  wheel  in  wlilch  de.^ased's  foot 
was  caught)  and  in  some  manner  got  his 
foot  In  the  spider  wheel  that  was  revolving 
Just  back  of  him,  and  was  taken  over  and 
crushed.  •  •  •  The  wheel  is  located  di- 
rectly In  front  of  the  engine.  •  •  •  It  is 
called  a  spider  wheel;  I  suppose  it  Is  made 
of  cast  iron,  but  In  the  center  the  stand- 
ards or  spokes  are  wider  than  at  the  top. 
I  think  the  diameter  is  about  two  and  a  half 
feet  and  it  is  connected  with  what  we  call 
a  friction  which  Jams  Into  the  other  wheel 
— it  is  a  friction  wheel,  but  there  was  no 
Immediate  connection  between  the  wheels 
and  the  lever.  •  •  *  Q.  Tell  us  the  di- 
mensions of  that  wheel  or  any  of  those 
wheels  around  there,  if  you  can.  Ans.  Well, 
I  have  down  here  two  feet  seven  and  a  half 
Inches,  the  diameter  of  the  wheel.  •  •  • 
It  might  not  be  exact  measurement  but  quite 
close,  I  believe.  I  took  this  measurement  at 
the  time  the  wheel  was  actually  revolving. 

•  *  •  The  length  of  that  block  that  Ray 
was  standing  on,  the  place  where  be  was 
standing,  is  18  inches.  That  is  in  the 
place  for  him  to  stand — where  he  was  stand- 
ing. That  is  the  entire  length  of  the  block — 
that  is,  from  the  bearing  to  the  end  of  the 
block  where  he  was  standing  was  18  inches. 
The  block  is  located  between  the  drum  and 
the  wheel,  that  Is  what  I  call  the  spider 
wheel,  which  is  about  two  feet  seven  and  a 
half  Inches  In  diameter.  •  •  •  The  dis- 
tance from  the  block  to  that  wheel  in  the 
center  is  from  an  inch  and  a  half  to  three 
and  a  half  Inches.  •  *  •  This  block  was 
lying,  horizontally,  alongside  of  the  wheel; 
that  is,  fore  and  aft  •  •  •  The  wheel 
is  attached  to  a  shaft,  ♦  •  »  and  re- 
volves the  long  way  of  the  dredger.  •  •  • 
The  block  that  I  have  mentioned  was  also 
lying  the  long  way  of  the  dredger.  •  •  ♦ 
The  distance  from  the  block  to  the  center  of 
the  wheel  Is  an  Inch  and  a  half — that  Is, 
from  the  center  of  the  wheel — the  parts,  the 
ends  or  rim  of  the  wheel,  it  would  be  three 
and  a  half  Inches.  •  •  •  At  the  time 
Ray  was  busy  unfoullng  this  cable  I  was 
bringing  down  the  slack  of  the'  cable;  that 
Is,  pulling  from  forward — aft  toward  the 
drum.  I  know  that  I  was  Just  about  in 
front  of  the  drum;  I  was  probably  two  or 
three  feet,  maybe  four  feet  away  from  him, 
I  was  moving  around  at  the  time.  He  was 
facing  tlie  side  of  the  dredger  and  so  was  I. 
I  was  looking  practically  In  the  same  direc- 
tion as  he  was  and  polling  on  this  cable  for 
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this  slack  BO  he  conld  pry  off  the  cable  and 
make  It  move  properly.  We  did  not  succeed 
In  clearing  the  cable  because  the  accident  oc- 
curred. •  •  *  When  Ray  was  caught  In 
this  wheel  be  cried  out  and  as  soon  as  I 
turned  around  to  my  right  I  saw  mm  going 
over  the  wheel,  and  I  Jumped  around  and 
stopped  the  lever,  and  pulled  Iiim  out  and 
called  for  help.  The  time  tliat  elapsed  be- 
tween the  time  that  I  first  heard  bis  cry  for 
help  and  the  time  I  succeeded  in  stopping 
this  wheel  from  rotating  was  Just  a  few  sec- 
onds, Just  as  quick  as  I  could  get  to  the  en- 
gine to  stop  it;  Just  as  soon  as  the  engine 
stopped  the  wheel  stopped.  The  engine  prob- 
ably made  one  or  two  revolutions  after  shut- 
ting off  the  distillate,  then  stopped.  This  en- 
gine makes  about  20  revolutions  a  minute. 
When  I  got  back  to  where  Ray  was  I  pulled 
him  clear  of  the  wheel.  There  was  no  one 
else  there  when  I  got  there.  His  legs  were 
underneath  the  wheel,  and  he  was  lying  flat 
on  his  back ;  he  was  lying  back  on  the  deck 
on  his  back,  and  his  legs  were  underneath 
this  wheel — he  was  lying  there.  The  wheel 
I  think  is  about  three  or  four  inthes  off  of 
the  deck  as  near  as  I  can  remember;  that 
is  the  outer  rim  of  the  wheel  is  about  four 
inches  above  the  floor  of  the  deck.  •  •  • 
I  think  Ray,  when  endeavoring  to  release 
the  cable,  was  standing  over  here  in  the  fore 
part  of  that  block.  I  believe  that  he  Iiad 
both  feet  on  the  fore  part  of  it,  but  be  would 
be  moving  around  lialf  of  the  time  and  may- 
be at  some  time  be  was  standing  with  both 
or  one  foot  across  there,  but  I  am  not  cer- 
tain, as- 1  was  looking  the  other  way ;  but 
at  times  he  was  standing  with  one  foot  on 
one  side  and  then  shifted  one  to  the  other, 
shifting  his  position.  I  don't  remember  see- 
ing him  standing  that  way.  We  were  mov- 
ing around,  and  I  was  looking  the  other  way 
at  the  time."  Continuing,  Burnett  declared 
that  he  was  not  in  charge  of  the  machinery 
of  the  dredger  on  the  occasion  of  the  fatal 
accident;  that  his  duties  at  that  time  were 
to  operate  the  levers  in  the  lever  room,  and 
that  Ray  Clark  was,  on  said  occasion,  the 
"deck  hand,"  and  as  such  had  cliarge  of  the 
machinery.  He  testifled  that  it  was  the  du- 
ty of  the  deceased  to  "oil  the  machinery  and 
watch  and  see  that  nothing  went  wrong — 
nothing    got    heated     down    below    there. 

*  *  ♦  Ray  also  run  the  engine  and  super- 
vised the  machinery  and  was  doing  this  at 
that  time."  He  stated  that  the  dredger  was 
lighted  fairly  well,  although  he  admitted 
tliat,  being  oil  lamps,  they  did  not  produce 
a  particularly  brilliant  light  A  band  lan- 
tern was  necessary  to  be  used  about  the 
dredger  after  dark.  He  admitted  tliat,  when 
the  machinery  did  not  work  as  it  should,  he, 
"being  older  than   Ray,   assumed  the  lead. 

•  •  *  Ray  was  running  the  engine  on  the 
dredger  on  that  watch,  of  course.  That 
watch  consists  of  myself  and  Ray  Clark,  a 
deck  Iiaad,  Just  two  of  us,  and  the  watch  was 


from  12  at  night  to  6  ta  the  morning— six 
hours  work.  •  •  •  This  was  not  the  first 
dredger  of  that  kind  that  I  ever  worked  on. 
Previous  to  working  on  this  dredger,  I 
worked  on  other  dredges  near  Stockton, 
where  they  built  dredgers,  and  then  I  work- 
ed as  a  fireman  on  the  dredger." 

On  cross-examination  Burnett  said  that 
"there  was  plenty  of  room  on  the  floor  of' 
the  deck  for  him  to  stand  there  and  do  this 
prying  with  the  l>ar  on  this  cable,"  the  in- 
ference from  this  statement  being  that  de- 
ceased would  then  have  been  in  a  position 
in  which  bis  foot  could  not  have  come  in 
contact  with  the  spider  wheel.  The  block  on 
which  deceased  stood  was  some  18  inches 
higher  than  the  deck  floor.  Burnett  Iiad  no 
distinct  recollection  whether  the  wheel  in 
which  deceased's  foot  was  caught  liad  guards 
around  it  or  not 

The  witness  Traves,  who  is  a  practical 
machinist,  visited  and  inspected  the  dredger 
during  the  trial,  and,  after  describing  the 
machinery  by  which  the  dredger  is  operated 
and  the  manner  of  Its  operation,  testifled 
that  the  wheel  in  which  the  deceased's  foot 
was  caught  had  no  guards  around  it  "I  ex- 
amined the  machinery  carefully  this  morn- 
ing," he  continued,  "and  know  how  it  is  as- 
sembled and  put  together,  and  I  know  the 
u^ual  practice  of  guarding  and  protecting 
such  machinery  as  I  saw  there."  He  fur- 
ther testifled  that  there  was  no  other  way 
in  which  the  deceased  could  have  done  the 
work  which  it  was  necessary  for  him  to  do 
to  replace  the  cable  iq  its  proper  groove  than 
in  the  very  manner  in  which  he  did  attempt 
it.  He  said  that  be  might  have  gone  "clear 
around  the  dredger  and  come  back  on  the 
other  side,"  but  that,  had  he  done  so,  "be 
would  have  to  step  up  on  the  same  place  and 
do  the  same  work  on  this  side.  He  couldn't 
do  that  very  well  on  account  of  that  large 
gear.  There  is  a  number  of  other  gears  go- 
ing there;  be  couldn't  get  in  there  in  the- 
first  place." 

The  plaintiff  testifled,  in  rebutUl,  that  aft- 
er the  death  of  her  son.  she  held  a  conversa- 
tloh  with  Lewis,  president  x>f  defendant,  rela- 
tive to  her  son  and  the  manner  of  liis  death. 
She  said  that  Lewis  "said  be  was  sorry  that 
the  accident  occurred,  but  ttiat  wouldn't 
bring  back  my  boy.  He  said  that  he  did  not 
intend  to  keep  him  there;  that  the  boy 
wasn't  capable  of  that  work,  and  that  be  had 
a  man  engaged  to  take  that  place,  and  that 
man  Iiad  been  allowed  to  go  to  a  picnic,  I  be- 
lieve at  Laton.  He  said  that  if  the  man  had 
been  there. that  day  you  would  have  your 
boy.  It  seemed  to  be  fate.  I  remember  bis 
using  tliat  particular  word ;  that  it  seemed 
to  be  fate  in  the  way  I  lost  the  boy.  Tliat 
this  man  wanted  to  go  to  tliat  particular  pic- 
nic and  be  let  him  go.  That  he  didn't  intend 
to  keep  Ray  at  all.  He  did  not  consider  tiim 
competent  to  do  that  work,  and  was  not  In- 
tending to  keep  tilm  there."    In  this  coime<> 
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tloD,  It  may  at  tills  time  pertinently  be  stat- 
ed tbat  Lewis  admitted  bavlng  in  substance 
said  to  Mrs.  Clark,  on  tbe  occasion  referred 
to  by  ber,  tbat  "be  bad  another  man  engaged 
to  do  tbe  work  that  Ray  was  doing  tbe  day 
be  met  witb  tbe  accident,  but  tbat  tbis  man 
wanted  to  attend  a  picnic  at  Laton,  and  tbat 
U  be  bad  not  gone  down  to  the  picnic  ber 
boy  would  bave  been  living  yet" 

For  tbe  defense,  Lewis,  president  of  the 
corporation  defendant,  testified,  in  part,  as 
follows:  "A  day  or  two  before  I  saw  Ray  at 
Corcoran,  I  saw  Mr.  Traves,  the  witness  in 
this  case,  at  a  shop  in  Fresno.  *  *  *  1 
asked  Mr.  Traves  if  be  knew  of  any  expe- 
rienced leverman  and  be  said  no.  I  told  him 
I  could  use  some  gas  engine  men  and  tbat 
tbey  could  bare  an  opportunity  to  learn  and 
that  Mr.  Huntington  (general  superintendent 
of  tbe  dredger)  bad  told  me  I  conid  get  better 
levermen  by  learning  tbem  aboard  tbe  ma- 
chine than  by  sbipping  tbem  down  from  the 
dty.  •  *  •  Mr.  Traves  said  he  did  know 
some  young  men  and  be  said  one  of  tbem 
had  been  in  tbe  shop  tbat  morning.  He  said 
he  didn't  know  but  what  he  would  see  him 
again  probably  and  send  blm  down.  I  told 
bim  all  right,  send  him  down.  I  told  l)lm  tbat 
we  paid  $40  a  month  and  board  to  beginners 
— ^we  paid  $60  a  month  at  tbat  time  to  ex- 
perienced levermen;  tbat  a  man  qualifying 
himself  as  leverman  would  get  a  raise  in  pay. 
•  •  •  After  I  saw  Ray  at  Corcoran  that 
I  have  Just  spoken  about,  I  saw  Mr.  Traves 
that  same  day  in  E^esno.  I  think  I  went  to 
his  shop.  He  was  doing  some  work  for  us. 
At  all  events  he  brought  Mrs.  Clark  and  in- 
troduced her  to  me  In  the  afternoon  at  the 
Santa  F«  depot  •  •  •  I  liked  the  looks 
of  the  boy,  and  thought  he  would  make  a 
good  subject  to  make  a  leverman  of,  and 
have  an  opportunity  to  learn  the  levers,  and 
If  he  got  proficient  in  that  he  could  get  lever- 
man's  wages,  which  was  $6U  per  month. 
Mr.  Huntington  was  superintendent  of  con- 
struction and  bad  control  of  things  generally 
under  me.  Ray  was  a  well  set-up  young- 
ster; be  told  me  he  was  about  a  certain 
age  and  he  looked  it  He  was  a  bright  boy. 
Intelligent  looking,  and  his  movements  were 
quick,  I  think  he  was  about  S  feet  4  or  5 
inches  in  heigbt  and  might  have  weighed  140 
pounds.  I  thought  I  would  give  him  an  op- 
portunity to  learn  the  work  and  when  Ray 
went  to  the  dredger  to  work  tbey  put  him  to 
running  tlir  j^asoline  engine  on  the  dredger. 
I  did  not  direct  bis  work  on  tbe  dredger  at 
all.  I  did  not  give  any  instructions  to  tbe 
men  abont  him.  The  boy  was  on  watch  11! 
hours  a  day.  The  rate  of  wages  that  the 
defendant  was  paying  were  allowing  the  de- 
ceased for  bis  work  on  tbe  dredger  during 
the  time  that  be  worked  there  was  $40  per 
month." 

C.  T.  Huntington,  general  superintendent 
of  the  dredger,  stated  that  bis  business  was 
that  of  tbe  assembling  of  machinery  for 
dredger   work,   and   the   construction   "and 


placing  in  operation  dredgers  and  particular- 
ly what  is  called  clam-shell  dredgers.  •  *  * 
In  this  state  I  have  been  working  on  dredg- 
ers of  this  kind  for  about  12  years  in  all  ca- 
pacities, from  fireman  to  captain,  and  dur- 
ing the  last  4  years  I  bave  been  superintend- 
ent of  the  construction  and  of  the  assem- 
bling of  the  machinery  Itself.  *  •  •  When 
Ray  Clark  came  there  to  go  to  work  the  most 
of  the  machinery  was  to  be  assembled  and 
this  shaft  that  is  spoken  of  had  not  been 
assembled.  Ray  was  there  and  working  from 
the  10th  of  April,  1907,  and  he  was  helping 
the  crew  assemble  tbe  machinery.  •  •  • 
Before  I  began  to  try  out  tbe  machinery  to 
test  it,  to  see  whether  it  would  do  tbe  dredg- 
ing, I  Instructed  each  man  individually  to 
be  very  careful  about  getting  around  any 
moving  portion  of  tbe  machinery,  explain- 
ing to  him  tbat  a  gas  engine  couldn't  be  stop- 
ped instantly,  and  to  get  caught  in  tbe  ma- 
chinery meant  a  serious  accident  •  •  • 
When  we  went  or  started  to  operate  the 
dredger  to  see  whether  it  wonld  do  the  work 
Ray  was  doing  what  we  call  deck  work. 
Tbat  is  to  say,  his  duties  consisted  of  look- 
ing after  the  gas  engine  and  machinery,  and 
oiling  the  machinery  at  regular  Intervals, 
and  keeping  general  supervision  of  things, 
and  to  see  that  everything  ran  smoothly  on 
deck.  I  gave  instructions  to  the  deck  bands 
and  to  Ray  Clark  that  in  tbe  event  tbat  any- 
thing should  happen  or  go  wrong  or  serlooB 
trouble,  they  were  to  call  me.  •  •  •  1 
had  occasion  to  say 'something  to  Ray  Clark 
abont  going  in  and  about  tbat  machinery.  I 
spoke  to  him  as  I  spoke  to  all  the  rest  cau- 
tioning him.  •  *  •  After  I  had  given 
these  Instructions  to  Ray  and  all  the  others 
In  tbe  first  Instance,  I  did  not  say  anything 
further  to  Ray  about  going  about  tbe  ma- 
chinery." On  cross-examination  Huntington 
said:  "If  I  said  on  my  direct  examination 
that  I  showed  Ray  how  to  start  tbe  gas  en- 
gine, I  didn't  mean  it  I  don't  remember 
having  said  that  and  if  I  did  say  it  I  am 
mistaken.  •  •  •  It  is  dangerous  to  go 
near  this  revolving  wheel  which  is  left  un- 
covered; and  it  is  not  usual  to  guard  such 
wheel  and  it  is  entirely  unnecessary." 

T.  Wiley,  who  testified  that  after  the  ma- 
chinery was  assembled  and  placed  on  the 
dredger,  "the  work  that  was  assigned  to  me 
and  my  duties  were  nothing  in  particular  and 
everything  in  general,"  said  that,  "as  it  was 
brought  to  my  notice  that  Ray  Clark  was 
inclined  to  be  careless  about  dangerous  ma- 
chinery, I  told  him  personally,  over  and 
above  collectively  to  the  crew,  that  It  was 
dangerous — certain  parts  of  It  were  danger- 
ous— and  especially  these  wheels  tbat  were 
turning  in  close  proximity  to  those  pedestals. 
I  mean  by  these  wheels  the  spider  wheel, 
because  they  were  shown  to  me  very  dis- 
tinctly and  pointed  out  and  I  carried  out 
my  orders  to  that  effect"  By  cross-exami- 
nation of  this  witness,  it  developed  tbat  he 
bad  ceased  work  for  defendant,  and  that  at 
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nbout  the  time  preparation  was  being  made 
for  the  trial  of  this  action  be  was  stopping  In 
Los  Angeles.  He  said,  referring  to  Lewis, 
president  of  defendant,  "I  wrote  him  about 
two  months  ago  that  I  would  like  to  go  down 
on  the  Colorado  river  and  be  wrote  me,  say- 
ing he  wanted  me  to  make  an  affidavit  before 
I  left  I  wrote  him  that  I  would  rather  take 
charge  of  the  dredger,  so  I  got  a  telegram 
from  him  about  two  weeks  ago  to  come  and 
take  charge.  We  started  up  the  dredger 
Just  about  a  week  before  this  suit  com- 
menced. I  am  at  present  captain  of  the  ship 
and  have  the  supervision  of  the  whole  matter 
and  at  nighttime  I  am  not  disturbed  for  mi- 
nor things  that  happen,  and  I  am  not  called 
when  the  cable  Is  foul  as  It  was  when  Ray 
was  killed.  //  the  cable  i»  fouled  tJtose  in 
charge  have  to  disentangle  it.  (Italics  ours.) 
*  •  •  I  have  had  about  25  years'  expe- 
rience in  running  machinery." 

Testimony  offered  by  both  sides,  was  re- 
ceived by  the  court  as  to  the  height  and 
weight  of  deceased.  Lewis  said  that,  in  his 
opinion,  the  deceased  was  about  5  feet  4  or 

5  inches  in  height  and  "might  have  weighed 
140  pounds."  In  this  connection,  he  declared 
that  Ray  was  a  lad  of  Intelligence  and  ap- 
peared from  his  talk  to  be  familiar  In  a  gen- 
eral way  with  machinery.  Wiley  expressed 
the  opinion  that  deceased  was  about  5  feet 

6  or  7  inches  and  that  he  would  weigh  about 
150  pounds ;  that  "he  was  well  built,  a  stout 
young  man."  PlaintifT  testified  that  she  knew 
exactly  the  height  and  weight  of  her  deceas- 
ed son  at  the  time  of  his  death,  and  said  that 
"he  was  Just  a  fraction  of  an  inch  shorter 
than  I  am."  and  that  he  weighed  138  pounds, 
and  that  "he  was  not  fleshy."  Francis  Cun- 
ningham testified:  "I  measured  plaintiff's 
height  this  forenoon.  She  is  exactly  6  feet 
2%  inches  In  height.  And  I  consider  that 
a  correct  measurement,  as  I  used  the  same 
measure  as  I  use  in  registration." 

We  have  now  presented,  in  substance,  a 
fair  statement  of  the  evidence  from  which 
the  Jury  reached  the  conclusion,  under  the 
court's  instructions  containing  the  law  perti- 
nent to  the  case,  that  the  proximate  cause 
of  the  death  of  plaintiff's  minor  son  was  the 
culpable  negligence  of  the  defendant.  But,  as 
stated,  the  defendant  vigorously  protests  that 
the  evidence  clearly  discloses  gross  negli- 
gence upon  the  part  of  the  deceased,  and 
that  but  for  such  negligence  he  would  not 
have  met  with  the  accident  which  cost  him 
bis  life.  Upon  most  all  the  salient  facts  in 
the  case  there  is  a  conflict  in  the  evidence, 
but  it  is,  of  course,  the  duty  of  this  court 
to  treat  all  the  facts  brought  out  by  the  evi- 
dence which  are  necessary  to  support  the 
verdict  as  having  been  found  to  be  true  by 
the  Jury,  notwithstanding  the  fact  that  there 
may  he  evidence  in  flat  contradiction  of  such 
facts.  Obviously,  under  our  system,  the 
Jury  are  the  exclusive  Judges  of  the  weight 
of  all  evidence  and  the  credibility  of  all  wit- 
nesses, and  It  is,  as  has  often  been  repeated. 


Iiecullarly  witliln  their  right  and  province, 
when  considering  the  evidence,  to  give  to  it 
whatevpr  weight  it  may  in  their  deliberate 
Judgmwit  be  entitled  to,  or,  if  it  t>e  their 
Judgment  that  it  is  entitled  to  no  weight  in 
the  determination  of  the  ultimate  issue  dis- 
regard it  altogether.  And,  having  done  this 
in  a  given  case,  their  conclusion  cannot  be 
questioned  by  an  appellate  court,  if  there 
be  nothing  to  show  that  their  verdict  has 
been  planted  upon  evidence  which  is,  on  its 
face,  or  Inherently,  Improbable  and  unbeliev- 
able. While  a  verdict  returned  for  defend- 
ant on  the  evidence  before  us  would  undoubt- 
edly stand  upon  a  firm  foundation,  viewed 
from  the  standpoint  of  an  appellate  court, 
we,  on  the  other  hand,  doubt  not  that  a  care- 
ful examination  of  the  record  by  the  light  of 
the  constitutional  provision  limiting  the 
power  of  appellate  tribunals  in  this  state  to 
the  consideration  of  questions  of  law  only, 
can  lead  to  no  other  conclusion  than  that  the 
evidence  displayed  before  us  is  sufficient  to 
render  the  conclusion  of  the  Jury  immune 
from  successful  attack  here. 

We  liave  before  us  a  case  where  a  lad  of 
tender  years,  of  Immature  Judgment,  and 
without  previous  experience  in  dealing  with 
and  in  handling  complicated  and  dangerous 
machinery,  at  an  hour  of  the  night  when  a 
boy  of  tils  age  should  be  conserving  by  sleep 
his  developing  physical  power,  is  put  in  en- 
tire charge,  according  to  the  only  witness  to 
any  of  the  circumstances  attending  the  ac- 
cident, of  the  most  dangerous  part  of  the 
machine  or  the  dredger  on  which  he  was  em- 
ployed, after  having  been  expressly  engaged 
to  perform  other  service — that  of  a  leverman 
— the  performance  of  which  was  attended  by 
very  remote,  if  any  danger,  according  to  Bur- 
nett He  had  then  had,  let  It  be  noted,  only 
three  weeks'  experience  of  any  character  on 
a  clam-shell  dredger. 

r.«wls,  president  of  the  defendant,  himself 
testified  that  he  employed  the  boy  as  a  lever- 
man,  and  the  plaintiff  testified  that  Lewis 
promised  her,  when  the  contract  of  employ- 
ment was  made,  to  assign  the  deceased  to  du- 
ties on  the  dredger  in  the  execution  of  which 
he  would  be  free  from  danger  of  accidents. 
Lewis  further  admitted,  at  least  in  effect, 
that  the  day  the  lad  lost  his  life  he  was  en- 
gaged in  performing  the  duties  of  another 
employ^,  who  had  absented  himself  from  the 
dredger  for  the  purpose  of  attending  a  picnic. 
He  said  to  plaintiff,  after  the  tragic  death  of 
her  son,  that  had  said  other  employ^  re- 
mained on  duty  that  day  the  deceased 
"would  have  been  living  yet."  The  irresist- 
ible inference  from  this  statement  Is,  it 
seems  to  us,  that  the  deceased  had  been  as- 
signed to  duties  on  the  day  of  the  accident 
which  he  was  not  only  not  employed  to  per- 
form, but  which  he  was  not  in  truth  quali- 
fied to  perform.  Burnett  who,  though  called 
as  a  witness  for  the  plaintiff,  apparently  dis- 
played little  disposition  to  squarely  and  un- 
hesitatingly detail  the  circumstances  of  the 
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accident,  jsaid  that  the  deceased  was  In 
charge  of  the  deck  and  the  machinery  on 
that  night  It  is  true  that  this  witness  stat- 
ed that,  when  the  cable  l)eeame  disarranged, 
he  and  deceased  "mutually  decided"  to  at- 
tempt restoring  it  to  its  proper  groove  on  the 
drum,  the  manifest  purpose  of  such  state- 
ment l>eing  to  convey  the  Impression  to  the 
Jury  that  deceased  voluntjirlly  and  without 
suggestion  by  or  directions  from  the  witness, 
took  the  part  that  he  (deceased)  did  in  as- 
aistiug  in  an  attempt  to  restore  the  cable  to 
its  proper  place.  But,  assuming  that  the  de- 
ceased acted  in  the  matter  largely,  if  not 
entirely,  upon  his  own  Initiative  and  volition, 
it  still  remained  for  the  jury  to  say,  from  a 
consideration  of  all  the  evidence,  whether 
he  acted  negligently  or  without  due  care  in 
the  performance  of  a  duty  which,  it  clearly 
appears,  from  the  fact  of  having  been  taken 
from  the  service  for  which  he  was  expressly 
employed  and  placed  in  charge  of  that  part 
of  the  dredger  where  the  greatest  degree  of 
danger  existed,  was  forced  upon  him  by  those 
in  authority. 

It  must  be  borne  In  mind  that  the  burden 
was  upon  the  defendant  to  establish  by  a  pre- 
ponderance of  the  evidence  its  defense  of 
contributory  negligence  by  deceased,  and 
that  such  negligence  was  the  proximate  cause 
of  ttie  accident  and  its  direful  consequences. 
There  is  no  direct  evidence  showing  negli- 
gence on  the  part  of  the  deceased.  The  pre- 
cise manner  in  which  he  received  the  in- 
juries which  produced  his  death  ia,  as  before 
stated,  unknown,  so  far  as  this  record  Is  con- 
cerned. On  the  other  hand,  there  are  cir- 
cumstances from  which  the  jury  could  with 
good  reason  Infer  negligence  on  the  part  of 
the  defendant,  and  that  the  accident  would 
not  have  occurred  and  the  boy's  life  forfeit- 
ed but  for  such  negligence.  To  begin  with, 
the  act  of  the  defendant  in  putting  the  de- 
ceased in  charge  of  the  machinery  under  the 
circumstances  was  negligence,  even  if  it  be 
true  that  the  boy  was  warned  that  this,  to 
him,  unusual  position  Involved  a  hazardous 
undertaking.  Then  there  is  the  testimony 
of  Burnett  to  the  effect  that  the  lights  on 
the  dredger  at  the  time  of  the  accident  were 
not  "particularly  bright,"  and  the  testimony 
of  Traves  tliat  the  spider  wheel  in  which  the 
deceased's  foot  was  caught  was  without  the 
guards  usually  placed  about  such  wheels. 

The  burden  was  upon  the  defendant  to 
show  that  those  in  authority  over  the  dredg- 
er not  only  warned  the  boy  of  the  danger  at- 
tendant upon  the  discharge  of  the  duties  of 
a  "deck  hand"  having  charge  of  the  principal 
machinery  of  the  dredger,  but  it  was  also 
incumbent  upon  it  to  show  that,  if  such 
warning  were  given,  it  was  so  given  as  that 
the  deceased  fully  appreciated  and  realized 
the  danger  by  which  he  was  thus  surrounded. 
And,  at  last,  it  was  for  the  Jury  to  say,  from 
a  review  and  consideration  of  the  whole  rec- 
ord, whether  the  deceased  was  warned  by 
his  superiors  of  thr  danger  or  risk  to  which 


he  was  negligently  subjected,  and,  if  so, 
whether  such  warning  was  such  as  to  prop- 
erly impress  upon  his  Judgment  a  full  appre- 
ciation of  the  hazard. 

It  Is  very  clear,  from  the  verdict,  that  the 
Jury  concluded  either  that  such  warning,  if 
given,  was  not  sufficiently  explicit  and  specif- 
ic to  Influence  the  Judgment  of  the  deceased 
in  any  perceptible  degree,  or,  in  other  words, 
not  so  comprehended  by  him  that  he  fully 
realized  the  danger  surrounding  him,  or  that 
deceased  was  not  cautioned  at  all  by  his  su- 
periors. It  is  no  answer  to  say  that,  no  one 
having  been  produced  to  directly  contradict 
the  testimony  of  Huntington  and  Wiley  with 
regard  to  cautioning  deceased  about  the  dan- 
ger of  the  machinery,  the  Jury  were  not  au- 
thorized to  find  that  either  no  caution  or  in- 
sufficient caution  was  given.  How  can  this 
court  determine  how  the  testimony  of  Hunt- 
ington and  Wiley  on  this  point  impressed  the 
Jury?  It  may  be  that  the  very  manner  of 
giving  their  testimony  was  itself,  in  the  Judg- 
ment of  the  Jury,  a  complete  contradiction 
of  the  truth  of  their  statements.  It  may  be 
(and  who  can  gainsay  their  right  to  have 
done  so?)  that  the  Jury  felt  Justified  in  dis- 
regarding in  toto  the  testimony  of  these  wit- 
nesses. And,  if  they  did,  may  an  appeal 
court  declare  that  they  were  wrong  in  so 
doing  and  in  effect  say  to  the  Jury:  "You 
misinterpreted  the  manner  in  which  these 
witnesses  testified.  You  should  have  given 
their  statements  full  weight  and  credit,  and, 
as  no  other  testimony  was  brought  before 
you  dii^ectly  contradicting  them,  you  should 
have  found  that  the  deceased  was  sufficient- 
ly warned  as  to  the  great  danger  of  the  ma- 
chinery to  have  fully  put  him  on  his  guard"? 
And  so  would  this  court  be  compelled  to  hold 
if  we  were  to  say  that  the  testimony  of 
Huntington  and  Wiley  should  have' been.  In 
the  absence  of  direct  contradictory  proof,  ac- 
cepted by  the  Jury  as  conclusive  upon'  this 
point  And  thus  would  this  court  clearly  in- 
vade the  province  of  the  Jury  by  passing  up- 
on the  weight  of  testimony  and  the  credibili- 
ty of  witnesses.  Our  Code  explicitly  de- 
clares that  the  Juty  are  the  exclusive  Judges 
of  the  credibility  of  witnesses  (section  1847, 
Code  Civ.  Proc.);  that  they  are  the  Judges 
of  the  effect  and  value  of  evidence  addressed 
to  them,  except  when  It  is  declared  to  be  con- 
clusive (section  2061,  Code  Civ.  Proc.) ;  and 
that  they  "are  not'lraund  to  decide  in  con- 
formity with  the  declarations  of  any  number 
of  witnesses,  which  do  not  produce  convic- 
tion In  their  minds,  against  a  less  number  or 
against  a  presumption  or  other  evidence  sat- 
isfying their  minds."  Code  Civ.  Proc.  f  2061, 
subd.  2.  No  one  has  ever  doubted  the  right 
of  a  Judge  or  Jury  to  believe  one  witness  as 
against  another  where  they  have  testified  in 
direct  opposition  to  each  other,  and  the  power 
and  right  of  the  Judge  or  Jury,  in  dealing 
with  questions  of  fact  is  no  different  and  no 
less  where  the  witnesses  all  testify  one  way, 
and  when  a  verdict  has  been  returned  in  op- 


Digitized  by 


KjOO 


gie 


572 


112  PACIFIC  BBP0&TE2R 


(Gal. 


position  to  tbe  teetlmoDy  of  all  the  wltness- 
iB,  sacb  verdict,  it  seems  clear  to  us,  must 
be  accepted  by  appellate  courts  In  tbls  state 
as  a  rejection  of  sucb  testimony  on  tbe 
ground  that  it  Is  unwortby  of  belief  and 
weight,  unless  from  tbe  face  of  tbe  record  it- 
self It  can  be  said  that  the  Jury's  action  is 
inherently  unjustifiable.  And  Interference 
with  a  verdict  by  an  appeal  court  because  it 
appears  on  the  face  of  the  record  on  appeal 
to  be  opposed  to  the  testimony  of  all  tbe  wit- 
nesses cannot  t>e,  logically,  any  less  an  Inva- 
sion of  the  province  of  tbe  Jury  than  if  there 
appeared  to  be  a  direct  substantial  conflict 
in  the  evidence.  It  often  happens,  It  may  be 
said  as  a  matter  of  common  knovrledge,  that 
the  most  complete  and  conclusive  contradic- 
tion of  the  truth  of  a  witness'  testimony  is 
his  own  manner  on  tbe  witness  stand  when 
giving  it.  And  It  is  the  very  fact  that  Juries 
and  trial  Judges  have  tbe  peculiar  advantage 
of  determining  whether  witnesses  have  con- 
tradicted themselves,  not  In  terms,  but  by 
their  manner  of  testifying,  that  has  given 
rise  to  the  familiar  rule  that  appellate  courts 
will  not  and  cannot  set  aside  verdicts  of  Jn- 
rles  or  findings  of  a  trial  court  ba^ed  upon 
evidence  In  which  there  appears  to  exist  a 
substantial  confilct  It  Is  the  duty  of  this 
court  to  conclude  that  the  Jury  either  attach- 
ed no  weight  to  tbe  testimony  of  Huntloigton 
and  Wiley  to  the  efitect  that  they  cautioned 
the  deceased,  or  that,  although  they  might 
have  cautioned  him,  the  deceased  was  not 
thus  made  to  clearly  realize  and  appreciate 
the  great  danger  lurking  In  the  powerful 
complicated  machinery  of  which  be  was  neg- 
ligently put  In  charge. 

It  was,  furthermore,  for  the  Jury  to  deter- 
mine, from  all  tbe  facts  and  circumstances, 
whether  the  deceased,  In  taking  the  position 
near  the  spider  wheel  for  the  purpose  of  pry- 
ing or  attempting  to  pry  the  cable  back  to  Its 
groove,  acted  under  the  directions  of  Burnett. 
The  latter.  It  is  true,  testified,  as  we  have 
seen,  that  be  gave  deceased  no  directions, 
but'  that  they  "mutually  decided"  to  act  In  a 
certain  way;  yet,  Burnett  was  older  than 
deceased  by  about  10  years,  and  had  had 
some  previous  experience  with  dredger  ma- 
chinery, having  been  employed  on  other 
dredgers.  This  fact,  we  doubt  not,  was 
known  to  the  deceased,  who  perhaps  recog- 
nized the  former's  superior  knowledge  of 
such  machinery  and  of  bow  to  handle  and 
replace  parts  which  bad  become  disarranged. 
Burnett  admitted  that  'In  these  cases  (re- 
ferring to  occasions  when  tbe  machinery  be- 
came disarranged)  being  older  than  Ray,  I 
assumed  the  lead."  From  all  the  circumstanc- 
es It  Is  not  difficult  to  understand  how  the 
Jury  could  have  Justly  come  to  the  conclusion 
that  Burnett  "assumed  the  leod"  on  the  oc- 
casion of  the  accident,  and  directed  the 
course  and  movements  of  deceased  In  the 
attempt  to  rectify  tbe  difficulty  with  tbe 
cable.  But  no  nseful  purpose  can  be  sub- 
served by  pursuing  this  question  further.    It 


must  suffice  to  say  that  we  have  examined 
tbe  testimony  with  extreme  care,  and  have 
thus  been  led  to  tbe  discovery  of  no  Just 
reason  for  Interfering  with  tbe  verdict  upon 
tbe  proposition  that  there  Is  Insufficient  evi- 
dence to  Justify  It 

Nor  can  we  say  that  the  verdict  Is  exces- 
'  slve  or  beyond  what  the  evidence  Justifies  as 
I  fair  and  Just  compensatory  relief.  Tbe  boy 
was,  at  the  time  of  his  unfortunate  death, 
lacking  In  his  majority  by  4Vi  years.  Plain- 
tiff testified  that  he  had  contributed,  and 
was,  when  killed,  contributing  to  her  sup- 
port She  was  entitled  to  this  during  tbe 
remaining  4^  years  of  his  minority.  The 
earnings  of  the  lad  during  these  remaining 
years  of  minority  cannot,  as  is  the  assump- 
tion, Jnstly  be  computed  alone  upon  the  wag- 
es he  was  receiving  at  the  time  of  his  death. 
One  of  the  witnesses,  Williams,  an  engineer 
by  occupation,  testified  that  the  services 
which  young  Clark  was  performing  when 
killed  were  reasonably  worth  the  sum  of  $8S 
per  month.  Besides,  It  Is  proper  to  assume 
that  had  be  lived  and  continued  In  tbe  em- 
ployment for  which  be  was  originally  engag- 
ed—that of  leverman — be  would,  as  he  pro- 
gressed In  skill  In  that  capacity,  be  entitled 
to  an  Increase  In  salary  from  time  to  time 
until  be  would  have  received  the  highest  rate 
paid  for  such  services.  He  was,  according 
to  the  witnesses,  intelligent  and  apt  at  learn- 
ing, and  the  Jury  were  the  sole  Judges  of 
what  from  all  tbe  evidence,  his  probable 
earnings  would  be  during  tbe  remainder  of 
his  minority  had  he  lived.  Moreover,  tbe 
Jury  were  authorized,  as  the  court  proper- 
ly instructed  them,  to  consider  and  take  into 
account,  as  an  element  affecting  the  pecuni- 
ary value  of  tbe  service  of  deceased  to  the 
plaintiC^,  the  fact  that  plaintiff  has,  by  his 
death,  been  deprived  of  tbe  comfort  society 
and  protection  of  her  son.  Beeson  ▼.  Green 
Mountain,  etc.,  Co.,  57  C!al.  38;  Lange  T. 
Schoettler,  115  Cal.  388,  47  Pac.  139;  Har- 
rison V.  Sutter  Street  R.  B.  Co.,  116  Cal. 
156,  47  Pac.  1019;  Pox  v.  Oakland  (3on.  St 
Ry.,  118  Cal.  67,  50  Pac.  25,  62  Am.  St.  Rep. 
216 ;  Dyas  v.  Southern  Pacific  Co.,  140  Cal. 
308,  73  Pac.  972.  And,  obviously,  this  ele- 
ment of  loss  of  society,  comfort  and  pro- 
tection of  the  son  to  be  reckoned  in  determin- 
ing the  pecimiary  value  of  the  service  of  tbe 
deceased  to  bis  mother  is  difficult  to  measure 
in  mere  dollars  and  cents,  and  manifestly 
must,  with  the  whole  question  of  damages, 
be  left  to  the  good  sense  and  sound  discre- 
tion of  the  Jury  to  be  exercised  in  tbe  light 
of  all  the  circumstances  of  the  case.  As  is 
said  by  the  authors  of  Graham  &  Waterman 
on  New  Trials,  p.  451,  "in  cases  of  this  class 
there  Is  no  scale  by  which  the  damages  are 
to  be  graduated  with  certainty.  They  ad- 
mit of  no  other  test  than  the  Intelligence 
of  a  Jury,  governed  by  a  sense  of  Justice.  It 
is,  indeed,  one  of  the  principal  causes  in 
which  the  trial  by  Jury  has  originated. 
*    *    *    The  law  that  confers  on  them  this 
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power  and  exacts  of  them  the  performance 
of  tbis  solemn  trust,  favors  tlie  presumption 
that  they  are  actuated  by  pure  motives.  It, 
therefore,  makes  every  allowance  for  ditTer- 
ent  dispositions,  capacities,  views  and  even 
frailties  In  the  examination  of  heterogeneous 
matters  of  fact  where  no  criterion  can  be 
supplied ;  and  It  is  not  until  the  result  of 
the  deliberations  of  the  Jury  appears  in  a 
form  calculated  to  shock  the  understanding 
and  impress  no  dubious  conviction  of  their 
prejudice  and  passion  that  courts  have  found 
themselves  compelled  to  interpose."  See 
Scally  V.  W.  T.  Garratt  &  Co.,  11  Cal.  App. 
147,  104  Pac.  326,  and  cases  therein  cited. 

It  was  the  du^  of  the  Jury  in  this  case, 
as  the  court  in  Its  charge  clearly  told  them, 
to  award  to  the  plalntlfT  "an  amount  which 
would  Justly  compensate  plaintiff  for  the 
probable  value  of  the  service  of  deceased  un- 
til be  had  attained  his  majority — the  age 
of  21  years — taking  into  consideration  the 
cost  of  his  support  and  maintenance  from  the 
time  of  his  death  until  he  would  have  reach- 
ed the  age  of  21  years,"  and  we  perceive  no 
Just  reason  arising  from  the  record  for 
holding  that  the  verdict,  under  all  the  cir- 
cumstances appearing,  represents  anything 
beyond  a  fair  and  reasonable  admeasurement 
of  the  compensation  to  which  plalntlflt  Is  en- 
titled for  the  damage  she  has  sustained. 

There  Is  very  clearly  nothing  in  the  argu- 
m«it  that,  because  the  boy,  prior  to  his  em- 
ployment by  defendant,  had  been  attending 
school,  and  that  the  purpose  be  had  In  view 
in  seeking  and  securing  employment  was  to 
earn  means  by  which  he  might  be  able  to 
give  himself  the  advantages  of  an  education, 
the  time  served  in  his  attendance  at  school 
and  the  service  be  rendered  to  further  his 
purpose  In  that  laudable  direction  could  not 
be  considered  as  service  of  the  minor  to  the 
plalntltt.  No  more  Important  and  impera- 
tive duty  rests  upon  parents  than  that  of 
giving  their  offspring  the  advantages  of  a 
sound  educational  foundation,  and  the  earn- 
ings of  a  minor  dedicated  to  such  purpose  be- 
come for  that  reason  no  less  the  result  of  serv- 
ice to  the  parents  than  if  he  should  turn  them 
over  directly  to  those  naturally  responsible 
for  his  custody,  care,  maintenance  and  edu- 
cation to  be  used  for  some  other  purpose 
within  the  scope  of  the  duties  of  the  parents 
as  such. 

2.  There  are  41  assignments  of  error  in- 
volving the  court's  rulings  upon  the  evidence. 
We  cannot  give,  por  is  It  necessary  to  give, 
all  these  special  attention  In  this  opinion. 
We  shall,  however,  notice  some  of  the  ex- 
ceptions on  this  score,  and  as  to  the  others 
—Indeed,  as  to  all — It  may  be  said  generally 
that  we  have  discovered  nothing  prejudicial 
to  the  rights  of  the  defendant 

The  motions  for  a  nonsuit  were  based  up- 
on the  alleged  ground  that  the  evidence 
shows  that  the  accident  in  which  the  deceas- 
ed lost  his  life  was  proximately  occasioned 
by  his  own  negligence.    The  view  which  we 


have  expressed  respecting  the  point  that  the 
evidence  does  not  justify  the  verdict  is  a  suf- 
ficient answer  to  the  contention  that  the  ex- 
ceptions to  the  court's  adverse  rulings  on 
said  motions  are  well  taken. 

Exception  No.  2  is  addressed  to  the  ruling 
of  the  court  allowing  the  witness  Burnett  to 
answer  the  following  question  over  the  ob- 
jection of  defendant:  "You  remember  having 
a  conversation  with  Ray  Clark,  Just  a  short 
time  before  the  accident  occurred,  and  say- 
ing that  the  reason  they  didn't  have  more 
lights  there  (referring  to  the  dredger)  was 
because  they  were  afraid  of  an  explosion?" 
The  witness  denied  having  had  such  a  con- 
versation with  the  deceased  at  the  time  men- 
tioned, and,  even  if  the  question  called  for 
testimony  which  was  for  any  reason  Improp- 
er, manifestly  no  harm  could  have  resulted 
to  the  defendant  either  by  the  question  or 
the  answer. 

The  witness  Williams,  with  a  view  of  be- 
coming a  witness  for  plaintilf,  made  an  ef- 
fort to  go  aboard  the  dredger  for  the  purpose 
of  Inspecting  the  machinery,  and  thus  equip- 
ping himself  with  such  knowledge  as  would 
enable  him  to  describe  to  ttie  Jury  the  dredg- 
er and  the  operation  of  its  machinery.  He 
was  accompanied  by  counsel  for  plaintiff  and 
one  of  the  latter's  surviving  sons.  The  par- 
ties in  charge  of  the  dredger  at  the  time 
would  not  permit  them  to  go  Upon  the  dredg- 
er. Plaintiff  introduced  Williams  to  show 
the  attitude  of  the  employes  of  defendant  in 
this  matter,  and  the  court,  over  an  objection 
by  defendant,  permitted  the  witness  to  tes- 
tify that  the  officers  in  charge  of  the  dredger 
had  flatly  refused  to  allow  him  to  inspect 
and  examine  its  machinery  while  in  motion 
or  at  all.  It  is  claimed  that  the  allowance  of 
said  testimony  was  prejudicial  error.  W© 
do  not  think  so.  Williams  Is  a  machinist 
and  a  stationary  engineer,  and  it  was  proper 
to  admit  testimony  .which  would  bring  clear- 
ly before  the  minds  of  the  jury  a  descrip- 
tion of  the  character  of  the  machinery  which 
the  defendant  had  put  the  deceased  In  charge 
of  and  the  nature  of  the  operation  of  said 
machinery  for  the  purpose  of  illustrating  the 
probable  manner  in  which  the  accident  oc- 
curred. The  refusal  by  the  defendant's  em- 
ployes to  permit  this  inspection,  knowing,  as 
they  did,  the  purpose  for  which  It  was  to  be 
made,  was  a  circumstance — whether  of  much 
weight  or  little  weight  it  mattered  not — 
tending  to  disclose  a  disposition  on  the  part 
of  the  superintendent  or  captain  to  prevent 
plaintiff  from  presenting  as  complete  a  case 
as  the  circumstances  would  permit  It  was, 
in  other  words,  a  circumstance  having  a  di- 
rect tendency  to  establish  an  effort  on  the 
part  of  the  defendant  to  suppress  testimony, 
and  there  has  never  been  any  doubt  that  tes- 
timony showing  or  tending  to  show  an  at- 
tempt upon  the  part  of  a  party  to  a  suit  to 
cover  up,  conceal,  or  otherwise  prevent  per- 
tinent facts  from  being  presented  to  the 
court  or  Jury  Is  competent  and  proper. 
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Exception  No.  16  Involves  the  action  of 
the  court  In  making  an  order  that  a  witness 
for  plaintiff  be  allowed  to  Inspect  or  examine 
the  machinery.  It  Is  contended  that  the 
court  acted  in  excess  of  its  authority  In  mak- 
ing this  order,  and  thus  committed  error 
which  was  damaging  to  the  defendant's 
rights.  There  Is,  so  far  as  we  know,  no  ex- 
press provision  of  law  authorizing  the  course 
adopted  by  the  court  But  every  court  has 
certain  Inherent  power — ^power  which,  exer- 
cised within  reasonable  and  proper  limits, 
authorizes  It  to  go  beyond  Its  express  powers 
where  the  Interest  of  justice  Imperatively 
demands  such  a  course.  Moreover,  by  sec- 
tion 128,  Bubd.  5,  of  the  Code  of  Civil  Pro- 
cedure, every  court  Is  In  general  language 
clothed  with  full  control  and  power  over 
every  person  connected  with  a  Judicial  pro- 
ceeding before  It,  In  so  far  as  said  proceeding 
Is  concerned,  and  we  fall  to  see  In  the  action 
of  a  court  compelling  the  production  of  any 
relevant  and  competent  testimony  which  will 
make  clear  or  tend  to  make  clear  the  truth  as 
to  a  disputed  question  of  fact  anything  In 
contravention  of  either  the  letter  or  spirit  of 
subdivision  5  of  that  section  of  our  Code.  We 
perceive  no  distinction  between  the  proposi- 
tion here  and  the  one  presented  and  discuss- 
ed in  the  case  of  Johnston  v.  Southern  Pa- 
cific Co.,  150  Cal.  536,  540.  89  Pac.  348,  351, 
where,  in  an  action  for  personal  Injuries,  the 
trial  court  was  appealed  to  by  the  defendant 
for  an  order  allowing  the  plaintiff  to  be  ex- 
amined as  to  her  Injuries  and  the  effect 
thereof  by  physicians  of  the  defendant's  own 
choosing,  testimony  bearing  upon  that  sub- 
ject having  been  given  by  physicians  who 
had  been  employed  by  and  were  Introduced 
as  witnesses  for  plaintiff.  The  court  denied 
this  application  upon  the  ground  that  it  had 
no  power  to  make  the  order,  and  on  appeal 
the  Supreme  Court  held  that  the  mling  was 
erroneous;  that  the  court  was  authorized  to 
make  said  order  by  virtue  of  the  provisions 
of  subdivision  5  of  section  128  of  the  Code 
of  dvll  Procedure,  supra,  and  quotes,  ap- 
provingly, the  following  from  the  case  of 
Wanek  v.  City  of  Winona,  78  Minn.  98,  80  N. 
W.  851.  46  L.  R.  A.  448,  79  Am.  St.  Rep.  354: 
"To  allow  the  plaintiff  in  swch  cases  to  call 
in  as  many  friendly  physicians  as  he  plenses, 
and  have  them  examine  his  person  and  leave 
blm  wholly  at  the  mercy  of  such  witnesses 
as  the  plaintiff  sees  fit  to  call  constitutes  a 
denial  of  Justice  too  gross  in  our  Judgment 
to  be  tolerated  for  one  moment."  See  the 
innumerable  cases  in  Johnston  v.  Southern 
Pacific  Co.,  supra,  cited  to  this  point  and  in 
confirmation  of  the  rule  laid  down  In  the 
Minnesota  case. 

In  the  case  at  bar,  the  only  eyewitness  to 
the  accident  was  an  employ^  of  defendant 
In  fact  as  counsel  for  plaintiff  suggested  at 
the  trial,  the  plaintiff  was  compelled  to  se- 
cure her  witnesses  "from  the  ranks  of  the 
defendant"  As  stated,  we  see  no  difference 
in  principle  between  the  action  of  the  court 


in  the  case  at  bar  in  ordering  defendant  to 
permit  an  expert  witness  for  plaintiff  to  ex- 
amine its  machinery  and  the  order  which 
the  Supreme  Court  declares  that  it  was  prej- 
udicial error  for  the  trial  court  to  have  re- 
fused to  make  in  Johnston  v.  Southern  Pacif- 
ic Co.  Most  certainly  the  same  reason  ex- 
ists why  the  court  In  this  case  should  have 
made  the  order  complained  of  as  exists  for 
making  an  order  for  the  purpose  for  which 
tbe  order  In  the  cited  case  should  have  been 
made.  If  the  testimony  relative  to  the  na- 
ture and  character  and  construction  and  op- 
eration of  defendant's  machinery  had  been 
confined  exclusively  to  that  received  through 
defendant's  own  employes,  It  is  safe  to  say 
that  the  Jury  would  have  received  an  nnsat- 
Isfactorp  description  of  the  general  and  the 
particular  situation  on  the  dredger  on  the 
occasion  of  the  accident  as  to  all  the  im- 
portant objective  or  physical  facts  that  might 
or  did  tend  to  reflect  some  light  on  the  man- 
ner and  clrcumstancefi  of  the  accident  And 
the  testimony  of  the  expert,  having  been  con- 
fined to  a  description  of  the  machinery  and 
the  manner  of  its  operation,  could  no  more 
operate  prejudicially  against  the  rights  of 
the  defendant  than  a  diagram  or  a  model  of 
the  machinery,  a  familiar  method  adopted 
by  courts  for  clarifying  testimony  otherwise 
not  easily  or  readily  understood.  Further- 
more, the  court  could,  in  the  exercise  of  its 
discretion,  have  ordered  an  inspection  of  the 
machine  by  the  Jury  (section  610,  Code  Civ. 
Proc.),  and  manifestly  this  course  would  have 
involved  greater  risk  of  error  than  that  pur- 
sued by  the  court.  Our  conclusion  is  th.it 
the  court  in  no  manner  or  degree  transcend- 
ed Its  power  or  authority  in  ordering  defend- 
ant to  allow  pialntlCTs  expert  to  examine  the 
machinery  and  give  testimony  relative 
thereto. 

3.  Instruction  No.  1,  given  to  the  Jury  by 
the  court  and  which  is  objected  to  as  er- 
roneous, reads:  "You  are  Instructed  that 
where  a  master  employs  a  servant  to  do  dan- 
gerous work,  or  to  do  work  that  must  neces- 
sarily require  him  to  move  In  and  about  mov- 
ing machinery  of  a  dangerous  nature,  who, 
from  youth,  inexperience,  ignorance,  or  want 
of  capacity,  may  fall  to  appreciate  the  dan- 
ger surrounding  him  at  such  work,  It  is  a 
breach  of  duty  for  the '  master  to  expose 
such  servant,  even  with  his  own  consent,  to 
such  danger,  or  to  place  him  In  a  position 
where  it  shall  become  necessary  for  him  to 
encounter  the  same  without  first  giving  him 
such  full  and  complete  instructions  as  will 
enable  him  to  fully  and  completely  compre- 
hend them,  and  to  do  the  work  safely,  and 
with  proper  care  on  the  servant's  part"  The 
foregoing  instruction  is  founded  upon  lan- 
guage used  in  the  case  of  Foley  v.  California 
Horseshoeing  Co.,  115  Cal.  184,  47  Pac.  42, 
56  Am.  St.  Rep.  87,  and  very  clearly  states 
the  law  with  regard  to  the  duty  Imposed  up- 
on a  master  in  bis  relations  as  such  with  a 
minor  In  his  employ  as  a  servant     That 
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there  Is  a  well-defined  distinction  between 
the  duty  resttng  on  a  master  toward  a  minor 
in  his  employ  and  the  duty  he  owes  to  an 
adult  servant,  is  a  proposition  thoroughly 
settled  both  in  principle  and  by  the  cases. 

In  the  case  Just  referred  to  the  facts  are 
strikingly  similar  to  those  in  the  case  at  bar. 
There  the  minor,  who  was  of  the  age  of  14 
years,  was  originally  "employed  by  defend- 
ant to  punch  boles  In  horseshoes  by  means 
of  a  machine  known  as  a  horseshoe  punching 
mactUne."  Subsequently  the  boy  was  order- 
ed by  an  assistant  foreman  of  defendant  "to 
adjust  a  portion  of  the  medianism  operating 
the  punching  machine,"  to  adjnst  which  in- 
volTed  a  hazardous  undertaking.  Plaintiff 
was  not  "familiar  with  the  mechanism  and 
the  manner  of  adjusting  the  same,  and  was 
ignorant  of  the  liazard."  The  boy,  obeying 
the  order  thus  given  him,  was  engaged  in 
correcting  the  defect  when  the  machine,  by 
reason  of  said  defect,  was  suddenly  set  In 
motion  and  the  injuries  complained  of  were 
thereby  sustained.  It  was  contended  that 
plaintiff,  according  to  his  own  testimony, 
"knew  the  special  danger  and  risk  which, 
because  of  the  defective  appliance,  must 
have  attended  the  working  of  the  machine, 
and  tliat,  having  this  knowledge,  and  his  in- 
^ry  having  resulted  from  this  known  defect, 
he  stood  as  an  adult  with  respect  to  hia  mas- 
ter's liability  from  any  injury  arising  from 
it,  and  cannot  recover."  In  reply  to  this 
contention,  Mr.  Justice  Henshaw,  in  char-' 
acteristically  clear  and  forceful  language, 
thus  states  the  rule  in  cases  of  this  char- 
acter: "The  question  of  the  taking  of  a  risk, 
the  question  of  the  assumption  of  responsi- 
bility in  a  given  act,  is  determined  as  much 
upon  the  matter  of  Judgment  as  upon  the 
matter  of  knowledge.  *  *  *  Children  are 
taught  obedience.  They  are  taught  not  to 
oppose  their  will  and  their  judgment  to  those 
In  authority  over  them;  but  in  addition  to 
tills,  and  more  important  than  all,  the  Judg- 
ment of  the  child  is  the  last  faculty  develop- 
ed. ••  •  Knowledge  he  may  have;  facts 
he  may  acquire;  but  the  ability  to  apply  bis 
knowledge  or  reason  upon  Ills  facts  comes  to 
him  later  in  life.  The  very  accidents  of  child- 
hood come  from  thoughtlessness  and  careless- 
ness, which  are  but  other  words  for  absence 
of  Judgment'  •  •  •  Their  conduct  is  to 
be  ^dged  in  accordance  with  the  limited 
knowledge,  experience,  and  judgment  which 
they  itossess  when  called  upon  to  act,  and  it 
must,  from  the  nature  of  the  case,  be  a  ques- 
tion of  fact  for  the  Jury,  rather  than  of  law 
for  the  court,  to  say  whether  or  not,  In  the 
performance  of  a  given  task  the  child  duly 
exercised  such  Judgment  as  he  jiossessed,  tak- 
ing into  consideration  his  years,  his  experi- 
ence, and  his  ability."  See,  also,  O'Connor  t. 
Golden  Gate,  135  Gal.  545,  67  Pac.  906,  87 
Am.  St  Rep.  127;  Mansfleld  v.  Eagle  Co., 
136  Cal.  622,  69  Pac.  425;    KUlelea  v.  Cali- 


fornia Horseshoe  Co.,  140  Cal.  605,  74  Pac. 
157;  Fries  v.  American  Lead  Pencil  Co.,  2 
Cal.  App.  148,  83  Pac.  173. 

Instructions  2,  3,  4,  5,  7,  and  15,  which  are 
also  criticised,  involve  substantially  the  state- 
ment in  ditterent  language  of  Identically  the 
same  principle  that  is  enunciated  in  the  first 
instruction,  and  we  need  not,  therefore,  give 
the  assignments  as  to  them  further  attention. 

Against  the  court's  instructions  there  are 
other  criticisms  in  which  we  see  no  merit 

The  entire  charge  of  the  court  taken  as  a 
whole,  stated  to  the  Jury  the  law  applicable 
to  the  Issues  fully,  fairly,  and  correctly. 

After  an  exhaustive  examination  of  the 
record,  we  have  not  been  able  to  discover 
any  reason  which  woiuld  Justify  Interference 
with  the  Judgment  and  order  appealed  from. 

For  the  reasons  herein  given,  the  Judg- 
ment and  order  are  affirmed. 


We    concur:  CHIPMAN,    P.    J.; 
NETT,  J, 


BCR- 


(14  OU.  App.   622) 

HAMMOND  V.  HASKEUi  et  al.     (Civ.  799.) 

(Court  of  Appeal,  Second  District,  California. 
Nov.  17,  1910.) 

1.  COEPOBATIONS  (g  127*)  —  SUBBKNDEB  OF 
SHABES    —    AOBEEUERT   —    PEBFOBMANCI   — 

"Waiveb." 

Where  a  note  was  executed  in  considera- 
tion of  an  agreement  by  the  payee  to  surren- 
der to  a  corporation  its  corporate  stock  owned 
and  held  by  him,  but  the  manner  of  the  sur- 
render was  not  prescribed,  a  delivery  of  the 
stock  to  the  president  of  the  corporation  with 
whom  and  others  the  agreement  was  made  was 
proper,  and  a  failure  to  make  objection  to  the 
mode  of  performance  was  a  waiver  within  Civ. 
Code,  I  1501,  and  Code  Civ.  Proc  |  207G,  de- 
claring that  objections  to  the  mode  of  an  offer  of 
performance  which  the  creditor  has  an  oppor- 
tunity to  state  at  the  time  to  the  person  mak- 
ing the  offer,  and  which  can  be  obviated  by 
him,  are  waived  if  not  then  stated,  etc. 

[E3d.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  448,  476 ;  Dec.  Dig.  i  127.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7375-7381 ;  voL  8,  pp.  7831,  7832.] 

2.  (tobpobations  (s  127*)  —  sobbendeb  of 
Shabes  —  Considxbation  —  Agbeeuent  — 
Pebfobmance. 

An  indorsement  on  the  certificate  of  stock 
surrendered,  "Not  accepted,  no  consideration," 
and  a  letter  from  the  president  and  one  of  the 
other  persons  to  the  agreement  reciting  that 
th^y  authorized  no  one  to  transfer  the  stock  to 
them,  and,  as  officers  of  the  corporation,  they 
could  not  cancel  a  certificate,  were  not  an  objec- 
tion to  the  mode  in  which  the  payee  surrendered 
the  stock. 

[E^.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  IS  448,  476;   Dec.  Dig.  §  127.*] 

3.  cobpobations  (s  127*)  —  subrendeb  of 
Shabes— Considebation—Agbeement— Peb- 
fobmance. 

Where  the  payee  of  a  note  executed  in 
consideration  of  his  agreement  to  surrender  to  a 
corporation  its  stock  owned  by  hira  delivered  the 
stock  to  the  makers,  who  made  no  objection, 
but  who,  by  their  silence,  led  the  payee  to  be- 
lieve that  bis  act  was  accepted  as  a  perform- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  &  Am.  Die.  Key  No.  Series  ft  Rep'r  lodexee 
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ance  of  his  agreement,  and  they  retained  posses- 
sion of  the  stocl;  until  after  action  was  brought 
on  the  note,  the  malcers  were  estopped  from 
pleading  nonperformance  so  as  to  show  a  fail- 
ure of  consideration,  especially  where  it  was 
not  claimed  that  they  sustained  any  damages 
by  reason  of  the  alleged  breach  of  the  agree- 
ment. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §S  448,  476;   Dec.  Dig.  J  127.*] 

4.  cobpobations  (8  376*)— purcdase  op  own 
Stock— Validitt  of  Contbact. 

An  agreement  by  the  ijayee  of  a  note  to 
surrender  to  a  corporation  its  corporate  stoclc 
owned  by  him  in  consideration  of  the  note  is 
susceptible  of  the  construction  that  the  makers 
were  making  a  purchase  of  the  stock  on  their 
own  account,  and  directed  the  delivery  to  the 
corporation  for  their  benefit,  and,  so  construed, 
the  agreement  is  not  invalid  as  involving  a  sale 
and  transfer  to  the  corporation  of  its  own 
stock. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i  1530;   Dec.  Dig.  {  876.*I 

5.  Contracts  (J  153*)— Constbcction. 

Where  a  contract  is  capable  of  two  con- 
structions, one  making  it  valid  and  the  other 
void,  the  first  ought  to  be  adopted. 

[E^.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.,  J  734;   Dec.  Dig.  i  153.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   N.  P.  Conrey,  Judge. 

Action  by  L.  F.  Hammond  against  Loring 
B.  Haskell  and  others.  From  a  Judgment 
for  plaintiff,  certain  defendants  appeal.  Af- 
firmed. 

Roland  G.  Swaffleld,  for  appellants.  John 
HL  Daly,  for  respondent 

SHAW,  J.  Action  to  recover  upon  a  prom- 
issory note  made  and  executed  by  defendants 
to  plaintiff.  Judgment  went  for  plaintiff, 
from  which  defendants  Haskell  and  Pike  ap- 
peal upon  the  judgment  roll  accompanied  by 
bill  of  exceptions. 

It  appears  from  the  findings  that  the  note 
was  made-  and  delivered  in  consideration  of 
an  agreement  whereby  plaintiff  promised  de- 
fendant to  return  and  surrender  to  a  cor- 
poration known  as  the  Home  Bond  &  Build- 
ing Association  certain  shares  of  stock  which 
be  owned  and  held  in  said  corporation.  Con- 
tending that  they  are  not  supported  by  the 
evidence,  appellants  attack  certain  findings 
to  the  effect  that  plaintiff  indorsed  the  cer- 
tificate for  the  said  shares  of  stock  so  owned 
by  bim,  and  surrendered  and  delivered  the 
same  to  defendant  Loring  B.  Haskell  on  be- 
balf  of  the  said  Home  Bond  &  Building  As- 
sociation, who  received  and  accepted  the 
same  from  the  plaintiff  for  and  on  behalf 
of  the  association ;  that  at  said  time  Haskell 
did  not  make  any  objection  whatever  to  the 
mode  of  delivery  so  made  by  plaintiff  to 
him  on  behalf  of  said  corporation. 

The  note  was  delivered  on  November  10, 
1907,  and  payable  December  1,  1907.  The 
testimony  of  Haskell  is  to  the  effect  that  he 
was  elected  president  of  the  corporation  on 
the  date  of  the  delivery  of  the  note,  and  that 


atwut  December  7tb  one  Redbum  handed  him 
an  envelope  containing  the  certificate  of  the 
shares  of  stock  of  said  corporation  so  own- 
ed by  plaintiff,  which  certificate  was  indors- 
ed to  Loring  B.  Haskell  and  M.  Pike ;  that 
upon  receipt  of  same  Haskell  and  Pike  in- 
dorsed upon  the  certificate,  "Not  accepted, 
no  consideration,  L.  B.  Haskell,  M.  Pike," 
and,  as  thus  indorsed,  returned  it  to  plaintiff 
with  a  letter,  wherein,  among  other  things, 
It  was  stated:  "We  authorized  no  one  to' 
transfer  this  stock  to  us,  and  as  officers  of 
the  company  we  cannot  cancel  a  stock  cer- 
tificate. We  have  also  had  notice  from 
our  principal  creditor  not  to  transfer  a  share 
of  this  stock  at  our  peril.  *  •  *  we  are 
trying  to  adjust  matters  and  conserve  the  as- 
sets of  the  company  for  the  benefit  of  all 
concerned.  Mr.  Pike  and  myself  have  put 
more  cash  Into  stock  than  any  one  else.  We 
have  also  spent  some  of  our  personal  cash,  as 
well  as  our  time,  with  no  money  in  the  treas- 
ury at  present  to  pay  us  for  a  very  trying, 
annoying  service,  since  the  company  stopped 
active  business.  We  feel  that  every  one 
should  stand  up  and  share  the  loss,  especially 
the  officers  and  stockholders,  and  not  try  to 
put  the  burden  on  any  few  men."  The  agree- 
ment did  not  specify  how  or  In  what  manner 
the  stock  should  be  surrendered  to  the  cor* 
poration,  and,  in  the  absence  of  such  speci- 
fication, plaintiff  very  properly  delivered  the 
shares  to  Haskell,  who  was  president  of  the 
company,  and  with  whom  and  other  defend- 
ants advancing  the  consideration  therefor  the 
contract  was  made.  When  the  shares  of 
stock  were  delivered  to  appellants  they  knevr 
that  such  delivery  was  in  performance  of 
plaintitTs  agreement  to  return  and  surrender 
the  stock  to  the  company.  If  they  objected 
to  the  mode  of  performance,  they  should  have 
stated  such  objections,  thus  enabling  plain- 
tiff to  obviate  the  same;  otherwise,  the  ob- 
jections must  be  deemed  to  have  been  waiv- 
ed. Section  1501,  Civ.  Code;  section  2076, 
Code  Civ.  Proc. ;  Kofoed  v.  Gordon,  122  Cal. 
314,  S4  Pac.  1115.  The  words  indorsed  on 
the  certificate,  "Not  accepted,  no  considera- 
tion," could  not  be  regarded  as  an  objection 
to  the  mode  or  manner  in  which  plaintiff  of- 
fered to  surrender  the  stock  to  the  corpora- 
tion. Neither  is  there  anything  in  the  letter 
showing  that  appellants  objected  either  to 
the  manner  or  time  of  the  surrender  of  the 
stock.  On  the  contrary,  the  letter  Indicates 
a  desire  on  the  part  of  appellants  to  repudi- 
ate the  agreement  and  refuse  to  accept  the 
surrender  on  behalf  of  the  corporation,  not 
on  account  of  objections  to  the  manner  of 
performance,  but  because  of  the  fact  that 
they  felt  plaintiff  should  continue  in  the 
enterprise  and  share  the  loss,  which  ap- 
pellants deemed  inevitable.  A  further  ob- 
jection was  that  one  of  the  principal  cred- 
itors objected  to  the  carrying  out  of  the 
transaction. 


•For  other  cases  Bee  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Serlea  ft  Rep'r  Indexe* 
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Moreover,  when  plaintiff,  shortly  after  De- 
cember 7tta,  again  delivered  the  shares  of 
stock  to  appellants  they  made  no  objection 
to  the  mode  of  performance,  but,  on  the  con- 
trary, so  far  as  disclosed  by  the  record,  by 
their  silence  led  plaintiff  to  believe  that  such 
renewed  act  on  his  pert  was  accepted  as  a 
foil  and  complete  performance.  They  re- 
tained possession  of  the  shares  of  stock,  and 
not  nntU  they  filed  their  answer  was  be  ap- 
prised of  the  fact  that  they  claimed  nonper- 
formance by  reason  of  bis  failure  either  to 
deliver  the  stock  in  time  or  to  the  proper 
parties  for  and  on  behalf  of  the  company. 
Such  circumstances,  even  In  the  absence  of 
a  complete  technical  performance,  should.  In 
oar  Judgment,  estop  defendants  from  plead- 
ing want  of  performance,  especially  where 
It  Is  not  claimed  that  defendants  sustained 
any  damage  by  reason  of  the  alleged  breach. 
Herberger  v.  Husman,  90  Cal.  683,  27  Pac. 
428. 

The  validity  of  the  agreement  construed 
as  a  contract  involving  the  sale  and  trans- 
fer to  the  corporation  of  its  own  shares  of 
stock  is  not  argued  or  presented.  Conceding 
that  such  interpretation  would  render  the 
contract  Invalid,  nevertheless,  this  contract 
Is  susceptible  of  the  construction  that  under 
Its  terms  the  defendants  were  making  a  pur- 
chase of  the  stock  upon  their  own  account 
and  directing  the  delivery  to  the  corporation 
for  their  benefit  "Where  a  contract  is  ca- 
pable of  two  constructions,  the  one  making 
It  valid  and  the  other  void,  •  •  •  the 
first  ought  to  be  adopted."  McVlcer  v.  Mc- 
Kenzle,  136  Cal.  660.  69  Pac.  496. 

The  judgment  is  affirmed. 

We  concur:   ALLEN,  P.  X;   JAMES,  J. 


(U  CaL  A.  NT) 

PEOPLB  v.  DRIGGS.     (Cr.   180.) 

fOourt  of  Appeal,  Second   District,  California. 
Nov.  16,  1910.) 

1.  FOROEKT    (§    44*)— EJVIDENCE— SUTFICIENCT. 

On  a  prosecution  for  forgery,  evidence  held 
•afficient  to  sastain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  Sf  117-121 ;   Dec.  Dig.  |  44. •] 

2.  FOROEBT   (I   16*)— EJVIDKNCE. 

Where  a  forged  lease  was  filed  for  record 
In  the  recorder's  office  at  the  instance  of  defend- 
ant and  she  paid  the  fees,  it  amounted  to  the 
atteriog  of  the  forged  instniment 

[Bd.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  SS  61-53;  Dec  Dig.  f  16.»] 

8.    INDICTMENT    AND    INFOBUATION     (S    125*)— 
InrOBMATION. 

An  information  charging  defendant  with 
forgery  by  feloniously,  etc.,  making  a  certain 
lease  and,  at  a  subsequent  date,  of  uttering  the 
same,  charged  but  a  siuRle  crime,  the  offense  de- 
fined by  Pen.  Code,  |  470. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  339;  Dec  Dig. 
I  125.»] 


4.  Criminai,  Law  (|  681*)— ESxpebt  Evidence. 
That  certain  exemplars  submitted  to  ex- 
perts had  not  theretofore  been  established  as 
genuine  signatures  was  not  error,  where  their 
validity  was  subsequently  established. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cant.  Dig.  If  1611-1612;  Dec.  Dig.  f 
C81.»] 

6.  Cbiminal  Law  (5§  404,  491*)— Expkbt  Ev- 
idence. 

Under  Code  Civ.  Proc.  i  1944,  when  the 
court  was  satisfied  that  exemplars  offered  were 
genuine,  it  was  proper  to  submit  the  same  to  an 
expert  witness  or  to  the  jury  for  comparison 
with  the  signature  in  question,  and  a  compari- 
son might  be  made  by  the  Jury  without  the 
aid  of  experts. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  892,  1080;  Dec  Dig.  SS  404, 
491.*] 

6.  Cbiminai,  Law   ({   741*)  —  Qcn:sTiON    fob 

JUBT. 

The  weight  of  opinion  of  experts  or  the 
result  of  comparisons  tietween  exemplars  and 
the  signature  in  question  was  for  the  jury. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1713;  Dec  Dig.  S  741.*] 

7.  Witnesses   (J  269*)— Cboss-EIxamination. 

Where,  on  a  prosecution  for  forgery,  wit- 
nesses called  by  the  people  testified  not  as  ex- 
perts from  comparison,  but  based  their  opinions 
solely  upon  familiarity  with  the  signature  of  the 
person  whose  name  was  claimed  to  have  been 
forged,  and  tbey  were  not  examined  in  chief  as 
to  the  exemplars,  and  no  foundation  was  laid 
qualifying  them  as  experts,  cross-examination 
testing  their  qualifications  in  that  regard  was 
not  permissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  949-954 ;   Dec.  Dig.  f  269.*] 

8.  Witnesses  (8  216*) — Competency. 

On  a  prosecution  for  the  forgery  of  a 
lease,  communications  made  by  defendant  to  the 
notary  who  took  the  acknowledgment  relating 
only  to  the  acknowledgment  and  made  to  him 
merely  in  his  capacity  as  notary  were  not  priv- 
ileged. 

[Ed.  Note.— For  other  cases,  see  Witnessea, 
Cent  Dig.  |  779;  Dec.  Dig.  S  216.*] 

9.  Cbiminai.  Law  (S  742*)  —  Questions  rou 

JUBT. 

Where  a  witness  admitted  that  he  had  tes- 
tified falsely  on  former  occasions  and  the  tran- 
script of  his  evidence  abounded  with  admitted 
falsehoods,  and  be  sought  to  explain  why  be  had 
falsely  testified,  his  credibility  was  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Criminal  Ixiw, 
Cent  Dig.  SS  1138, 1719-1721 ;   Dec.  Dig.  S  742.*i 

10.  WriNEssEs  (S  396*)— Impeachment. 

It  was  proper  to  permit  the  whole  of  his 
testimony  to  be  read  to  him  that  he  might,  as 
be  desired,  make  corrections. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  SS  1261-1264;  Dec.  Dig.  S  396.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   George  R.  Davis,  Judge. 

Gertrude  Drlggs  was  convicted  of  forgery, 
and  she  appeals.     AfiSrmed. 

See,  also,  12  Cal.  App.  240,  108  Pac  64. 

Paul  W.  Schenck  and  Geo.  L.  McKeeby, 
for  appellant  U.  S.  Webb,  Atty.  Gen.,  and 
George  Beebe,  Deputy  Attjr.  Gen.,  for  the 
People. 

ALLEN,  P.  3.  Defendant  was  found  guil- 
ty under  an  information  charging  her  with 


*F«r  otbar  ease*  sse  tame  topic  and  lecUon  NUMBER  In  Deo.  Dig.  a  Am.  Dig.  Key  No.  Sarles  *  Rep'r  Indexw 
112P.-81 


Digitized  by  V^OOQIC 


578 


112  PACIFIO  REPORTESl 


(Cal. 


the  crime  of  forgery  by  willfully,  unlawfully, 
falsely,  fraudulently,  and  feloniously  making, 
forging,  and  counterfeiting  a  certain  lease, 
a  copy  of  which  Is  set  forth;  and,  at  a 
subsequent  date,  of  uttering,  publishing,  and 
passing  as  true  the  same,  with  fuU  knowl- 
edge, etc.  From  the  judgment  pronounced, 
and  from  an  order  denying  a  new  trial, 
this  appeal  Is  taken. 

Defendant  offered  no  evidence  and  the 
verdict  was  based  upon  that  given  on  be- 
half of  the  people.  It  is  Insisted  that  the 
evidence  is  insufficient,  either  to  establish 
the  forgery  in  the  first  Instance  or  the  sub- 
sequent utterance.  We  find  competent  evi- 
dence in  the  record  to  the  effect  that  the 
signature  to  the  lease  was  not  that  of  Char- 
nock,  the  purported  lessor,  and  other  evi- 
dence— by  experts,  it  is  true,  but  competent 
— to  the  effect  that,  by  'Comparison  of  the 
signature  to  the  lease  with  the  admitted 
handwriting  of  defendant,  employed  as  ex- 
emplars, the  defendant  attached  the  forged 
signature.  The  notary  who  made  the  ac- 
knowledgment testified  that  Charnock  never 
acknowledged  the  signature  and  that  his 
Certificate  to  that  effect  was  false,  and  that 
he  attached  his  certificate  of  acknowledg- 
ment solely  because  defendant  had  stated  to 
him  that  Charnock  had  signed  the  lease. 
The  circumstance  that  the  party  who  sign- 
ed Cbamock's  name  had  attempted  to  make 
the  signature  appear  as  that  of  the  lessor; 
in  addition,  that  defendant  represented  that 
in  fact  the  lessor  had  attached  his  signature, 
together  with  many  other  circumstances,  all 
tend  to  show  want  of  authority  and  were 
inconsistent  with  any  other  hypothesis.  The 
evidence  tends  to  show  that  defendant  signed 
the  name  of  the  lessor,  and  that  she  had 
no  authority  so  to  do.  There  is  evidence 
in  the  transcript  tending  to  show  that  the 
lease,  the  subject  of  the  forgery,  was  filed  for 
record  in  the  recorder's  office  at  the  instance 
and  request  of  defendant,  and  that  she  paid 
the  filing  and  recording  fees.  This  was  a 
sufficient  uttering  of  the  alleged  forged  in- 
strument. People  V.  Baker,  100  Cal.  190, 
34  Pac  649,  38  Am.  St  Rep.  276.  The  alle- 
gations of  the  information  stated  but  a  sin- 
gle crime.  G^e  offense  charged  was  that 
defined  by  section  470,  Pen.  Code.  No  other 
offense  was  attempted  to  be  charged.  Peo- 
ple V.  Drlggs,  12  Cal.  App.  240,  108  Pac.  62, 
64,  and  authorities  there  cited.  Upon  the 
whole  record,  we  are  of  opinion  that  there 
is  evidence  embraced  therein  tending  to  sup- 
port every  material  allegation  of  the  informa- 
tion, and  as  a  consequence  no  question  of 
law  in  connection  therewith  is  presented. 

The  fact  that  certain  exemplars  submit- 
ted to  experts  had  not  theretofore  been  es- 
tablished as  genuine  signatures  Is  of  no  con- 
sequence, where,  as  in  this  case,  their  gen- 
uineness was  subsequently  established  by 
uncontradicted  testimony.  Estate  of  Mar- 
cuall,  126  Cal.  96,  58  Pac.  449.  When  the 
court  was  satisfied  that  the  exemplars  offer- 


ed were  genuine,  it  was  proper  to  submit 
the  same  to  the  witness  or  jury  for  com- 
parison. Section  1944,  Oode  Civ.  Proc. 
When  so  submitted  and  in  evidence,  a  com- 
parison' may  t>e  made  by  the  jury  with  or 
without  the  aid  of  experts.  Castor  v.  Bern- 
stein, 2  Cal.  App.  706,  84  Pac.  244.  The 
weight  and  effect  of  the  opinion  of  experts, 
or  the  result  of  comparisons,  was  a  matter 
for  the  Jury.  The  admission  in  evidence  of 
photographs  of  signatures  and  papers  was 
within  the  discretion  of  the  court,  and  no 
abuse  in  connection  therewith  is  shown. 
People  V.  Crandall,  125' Cal.  132,  57  Pac  785. 
After  an  examination  of  the  various  ex- 
hibits which  are  on  file  in  this  court,  we 
feel  able  to  say  that  no  reasonable  doubt  can 
exist  as  to  who  wrote  the  signature  upon 
the  lease. 

We  find  no  error  in  the  action  of  the  court 
sustaining  objections  to  certain  questions 
propounded  to  witnesses  called  by  the  people, 
and  who  testified  not  as  experts  from  com- 
parison, but  based  their  opinions  solely  up- 
on familiarity  and  acquaintance  with  Char- 
nock's  signature.  They  were  not  examined 
In  chief  as  to  the  exemplars,  no  fotmdation 
was  laid  qualifying  these  witnesses  as  ex- 
perts, and  the  cross-examination  testing  their 
qualifications  in  that  r^ard  was  not  per- 
missible. 

We  find  nothing  in  the  record  supporting 
the  contention  that  privileged  communica- 
tions  were  improperly  admitted.  The  com- 
munications made  by  appellant  to  Ackerman, 
admitted  In  evidence,  were  only  such  as  re- 
lated to  the  matter  of  the  acknowledgment 
and  were  made  to  the  witness  In  his  ca- 
pacity as  a  notary,  and  we  think  properly 
admitted.  The  record  discloses  that  Acker- 
man,  the  notary,  admitted  upon  this  trial 
that  he  had  testified  falsely  upon  former  oc- 
casions, and  the  transcript  of  the  evidence 
upon  such  former  hearing  abounded  with 
admitted  false  statements.  He  sought  upon 
this  trial  to  correct  the  same  and  to  attempt 
an  assignment  of  the  reasons  why  he  had 
falsely  testified  upon  previous  examinations. 
His  credibility  and  the  effect  which  should 
be  given  his  testimony  was  a  matter  for  the 
jury,  and,  under  the  peculiar  circumstances 
presented  by  this  record,  we  see  no  error  in 
the  action  of  the  court  permitting  the  whole 
of  his  testimony,  permeated,  as  it  was,  with 
admitted  false  statements,  to  be  read  to 
him  that  he  might  in  such  Instances  as  he 
desired  make  the  corrections;  and  it  Is  a 
well-recognized  proposition  that  under  such 
circumstances  an  opportunity  is  afforded  the 
witness  to  give  reasons.  If  such  he  may  have, 
why  former  statements  were  made. 

The  claimed  error  In  relation  to  the  giving 
and  refusing  of  instructions  Is  not  supported 
by  any  reason  why  appellant  thinks  the  ac- 
tion of  the  court  in  reference  thereto  was 
error  prejudicial  in  its  character,  which,  In 
People  v.  Fosseta,  7  Cal.  App.  629,  95  Pac. 
384,  is  said  to  be  necessary.    We  have,  how- 


Digitized  by 


KjOO 


gie 


Cal.) 


PEOPLE  V.  WILSON 


579 


ever,  examined  the  record  In  relation  there- 
to and  see  no  error  In  connection  with  the 
giving  or  refusing  of  Instructions,  nor  any 
misconduct  during  the  progress  of  the  trial, 
either  upon  the  part  of  the  court  or  the  dis- 
trict attorney,  warranting  a  reversal. 

The  very  voluminous  record  In  this  case 
iB  full  of  other  exceptions  taken  during  the 
progress  of  the  trial,  and  some  of  which  are 
presented  by  appellant  in  her  points  and  au- 
thorities; but  aside  from  those  heretofore 
noticed,  we  find  nothing  meriting  extended 
comment,  nor  any  error  in  the  record  which 
can  he  said  to  have  a  prejudicial  tendency, 
the  onus  of  establishing  which  upon  appeal 
is  cast  upon  appellant  People  v.  Cain,  7 
Cal.  App.  168,  93  Pac.  1037.  The  verdict  In 
this  case  seems  to  us  to  be  the  only  one 
which  a  rational  jury  conid  return,  and  the 
denial  by  the  court  of  a  new  trial  proper. 

Judgment  and  order  aflSrmed. 

We  concur:    SHAW,  J.;    JAMES,  J. 


a*  Cal.  App.  SIC) 

PEOPLE  V.  WILSON.    (Or.  261.) 

(Court  of  Appeal.   First   District,   California. 

Nov.   17,  1910.     Rehearing  Denied   by 

Sapreme  Court  Jan.  12,  1911.) 

1.  HonciDB  (i  177*)— SoiciDB  Theobt— Evi- 

DENCK. 

Tlie  evidence  that  defendant  sent  to  de- 
ceased the  letter,  si^ed  in  tbe  name  of  an  nn- 
Icnown  person,  containing  powders  recommended 
for  bis  stomach  trouble,  and  which  being  taiien 
caused  his  death,  tbe  substance  being  strych- 
nine, being  dependent  almost  entirely  on  opin- 
ions of  handwritine  experts,  and  deceased  hav- 
ing talcen  the  powders  without  any  steps  to  test 
their  character,  though  he  was  cautioned  that 
they  might  be  poisonous,  and  reminded  of  a  no- 
torious poisoning  case,  defendant,  whose  the- 
ory was  that  deceased  committed  suicide,  was 
entitled  to  introduce  evidence  that  deceased  was 
erratic  at  times,  wrote  letters  to  himself,  and 
was  able  to  write  several  Icinds  of  writing,  as 
this,  in  connection  with  the  other  facts,  might 
reasonably  aid  the  jury  in  determining  whether 
deceased  wrote,  or  might  have  written,  the  let- 
ter, and  who  caused  the  death  :  liberality  in 
admission  of  evidence,  which  might  in  any  way 
so  aid,  being  required  by  the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  306;    Dec.  Dig.  §  177.*] 

2.  Criminal  Law  (|  452*)— Evidence— Opin- 
ions. 

A  witness,  who  has  for  a  long  time  been  a 
post  office  inspector,  being  shown  an  envel(^ 
purporting  to  be  postmarked  at  station  H,  Phil- 
adelphia, and  to  have  a  cancellation  mark  of  the 
postage  stamp,  is  properly  allowed  to  give  his 
opinion  that  the  postal  mark  is  not  genuine, 
in  connection  with  bis  testimony  that  he  knew 
that  three  years  before  the  purported  date  there 
was  no  station  H  at  Philadelphia,  and  his 
pointing  out  in  detail  the  differences  l>etween  a 
reproduction  of  the  cancellation  stamp  in  nse  at 
Philadelphia  and  the  cancellation  stamp  on  the 
envelope  in  question. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  1053-1055;  Dec.  Dig.  § 
452.*] 


3.  Cbihinal  Law  (S  369*)— Evidence— Con- 
nection WITH  Another  Cbime. 

E\'idence,  if  otherwise  relevant  to  an  issue 
in  the  case  being  tried,  is  not  inadmissible  l>e- 
cause  tending  to  connect  defendant  with  an- 
other crime. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  822-824;   Dec.  Dig.  S  369.*) 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  H.  Dunne, 
Judge. 

John  Walter  Wilson  was  convicted  of  mur- 
der, and  he  appeals.  Reversed  and  remanded 
for  new  trial. 

C.  H.  Wilson,  Samuel  M.  Staortrldge,  A.  M. 
Cunning,  M.  H.  Farrar,  and  T.  N.  Harvey, 
for  appellant.  Attorney  General  Webb,  C.  M. 
Flckert,  DIst  Atty.,  and  Maxwell  McNutt, 
Asst  Dlst  Atty.,  for  the  People; 

HALL,  J.  The  defendant  was  charged  by 
Information  filed  by  the  district  attorney 
with  tbe  crime  of  murder  for  the  killing  of 
one  Henry  Rose,  and  upon  his  trial  tbe  jury 
returned  a  verdict,  finding  him  guilty  of 
murder  in  the  first  degree,  and  fixing  the 
punishment  at  Imprisonment  for  life.  After 
the  rendition  of  the  verdict  a  change  of  at- 
torneys for  defendant  took  place,  a  motion 
for  a  new  trial  was  made  and  denied.  Upon 
the  rendition  of  judgment  in  accordance  with 
the  verdict,  defendant  appealed  to  this  court 
from  the  judgment  and  order  denying  his  mo- 
tion for  a  new  trial.  > 

Harry  Bose  conducted  In  the  city  and 
county  of  San  Francisco  a  smell  business  in 
the  way  of  supplying  globes  for  electric  lights. 
Tbe  defendant  was  engaged  in  this  business 
with  Bose,  either  as  an  employe  of  Bose,  or 
as  his  partner.  Harry  Bose  at  times  suffered 
from  stomach  trouble.  On  the  2d  day  of 
December,  1908,  he  received  through  the 
United  States  mail  by  special  delivery  a  let- 
ter addressed  to  him,  signed  "Charles  M. 
Hawer,  M.  D.,"  and  enclosing  two  powders, 
which  by  the  terms  of  the  letter  were  rec 
ommended  as  a  cure  for  stomach  trouble. 
The  writer  of  the  letter  claimed  to  have 
learned  from  an  unnamed  friend  of  Bose  that 
he  sufTered  from  stomach  trouble,  and  repre- 
sented that  he,  tbe  writer,  was  sending  the 
powders  at  the  request  of  the  friend.  Harry 
Bose  exhibited  the  letter  and  powders  to  sev- 
eral persons,  including  his  mother  and  sister, 
and  before  retiring  for  the  night  on  Decem- 
ber 2,  1908,  took  the  powders  as  directed  by 
tbe  letter,  and  shortly  afterwards  died  with 
the  usual  symptoms  of  strychnine  poisoning. 
The  powders  contained  a  fatal  dose  of  strych- 
nine. There  appears  to  have  been  no  such 
person  as  "Chas.  M.  Hawer,  M.  D.,"  and  cer- 
tainly the  evidence  shows  that  Bo^e  Icnew  no 
such  person.  Tbe  theory  of  the  prosecution 
was  and  is  that  the  letter  containing  the 
two  powders  was  written  and  sent  to  Bose 
by  the  defendant.     There  was  no  evidence 


*For  other  caaes  see  same  topic  and  Bectlon  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Kejr  No.  Seriea  ft  Rep'r  Indexs* 
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that  defendant  and  Bose  were  upon  un- 
friendly terms,  and  the  only  motive  saggest- 
ed  for  defendant  killing  Bose  was  that  de- 
fendant might  up6n  the  death  of  Bose  ac- 
quire the  business  that  Bose  alone,  or  Bose 
and  defendant,  had  been  conducting. 

Each  of  three  experts  In  handwriting  testi- 
fied that  the  letter  containing  the  two  pow- 
ders was  in  his  opinion  written  by  the  same 
person  who  wrote  various  exemplars,  includ- 
ing a  dictated  copy  of  the  "poison"  letter, 
proven  to  have  been  written  by  defendant 
Besides  this  opinion  evidence  there  was  little 
that  tended  to  prove  that  defendant  wrote  or 
sent  the  "poison"  letter.  In  the  "poison" 
letter  the  words  "until"  and  "already"  were 
both  misspelled,  thus,  "untlll"  and  "allready," 
and  the  same  errors  appear  in  the  copy  writ- 
ten by  defendant  at  dictation.  These  errors, 
however,  are  common,  and  such  as  are  made 
by  many  people.  Some  other  circumstances 
are  relied  on  as  indicating  guilt  on  the  part 
of  defendant,  but  it  is  clear  that  the  back- 
bone of  the  case  for  the  people  was  the  opin- 
ion evidence  of  the  experts.  Certain  it  is 
that  upon  the  theory  of  the  prosecution,  Bose 
administered  the  powders  with  his  own  hand, 
and  that  the  powders  came  into  his  posses- 
sion under  circumstances  that  would  have 
excited  the  suspicions  of  a  prudent  person, 
and  ought  to  have  suggested  caution  in  the 
use  of  the  powders  by  the  recipient.  In  this 
connection  it  may  be  noted  that  one  witness, 
to  whom  Bose  exhibited  the  letter  and  pow- 
ders, cautioned  him  against  using  the  latter, 
reminding  him  of  the  Botkln  poisoning  case, 
and  tossed  the  powders  into  a  waste  basket, 
from  whence  Bose  recovered  them. 

It  is  not  claimed  that  the  verdict  is  not 
supported  by  the  evidence;  and  we  have 
thus  adverted  to  the  salient  .features  of  the 
evidence  as  showing  a  case  which  we  think 
demands  of  this  court  careful  scrutiny  of  the 
rulings  of  the  trial  court  attacked  by  appel- 
lant, and  which  rulings  the  counsel  for  the 
appellant  earnestly  contend  deprived  him 
of  the  benefit  of  material  testimony. 

Defendant  advanced  the  theory  that  Bose 
committed  suicide,  and  himself  wrote  the 
"poison"  letter,  and  in  support  of  this  theory 
offered  certain  testimony  which  appellant 
contends  tended  to  support  such  theory.  It 
is  the  action  of  the  court  In  excluding  this 
evidence  that  appellant  in  part  relies  upon 
as  grounds  for  a  reversal  of  the  Judgment 
and  order. 

Where  the  deceased,  with  his  own  bands, 
administered  the  poison  that  caused  his 
death,  and  the  theory  of  the  defense  is  that 
the  deceased  committed  suicide,  any  evidence 
which  tends  to  support  such  theory,  or  that 
tends  to  show  that  it  may  be  true,  is  admis- 
sible. In  such  case  the  deceased,  as  well  as 
the  defendant,  ls,\ln  a  certain  sense,  upon 
trial,  and  evidence  of  any  acts,  conduct,  or 
declarations  of  deceased  tending  to  prove 
that  he  may  have  committed  suicide  is  rele- 
vant and  materlaL   Nordan  t.  State,  143  Ala. 


13,  39  South.  406;  People  v.  Oehmele,  Sheld. 
(N.  X.)  251.  In  the  case  at  bar  the  crucial 
test  as  to  whether  or  not  deceased  commit- 
ted suicide  is  presented  by  the  question.  Did 
he  write  the  "poison"  letter?  It  is  thus  ap- 
parent that  any  evidence  that  would  reason- 
ably tend  to  prove  that  he  wrote  or  may 
have  written  the  "poison"  letter  was  rele- 
vant and  material  to  the  Issues  involved  In 
the  case. 

We  now  come  to  the  particular  rulings  of 
the  court  claimed  by  appellant  to  have  re- 
sulted in  depriving  defendant  of  the  benefit 
of  material  evidence.  Counsel  for  defend- 
ant asked  a  witness  called  for  the  defense. 
"Did  you  ever  see  deceased  write  any  letters 
to  himself?",  and  the  witness  answered,  "1 
have."  Of  another  witness  he  asked,  "And, 
in  your  opinion,  what  was  the  character  of 
deceased?"  and  the  witness  answered,  "I 
think — I  should  say  that  he  was  rather  er- 
ratic." In  each  case  the  district  attorney, 
after  the  answer  had  been  given,  objected  tO' 
the  question,  and  the  court  after  some  dis- 
cussion, in  which  both  attorneys  and  the 
court  took  part,  sustained  the  objection.  The 
court  did  not  in  either  case  in  express  term» 
strike  out  the  answer,  but  the  discussion  and 
ruling  were  such  in  each  case  as  to  indicate 
to  the  Jury  that  the  court  did  not  regard 
the  evidence  as  relevant  or  proper,  and  in- 
tended that  the  answer  should  be  disre- 
garded. Of  another  witness  counsel  for  ap- 
pellant asked  the  question:  "Did  you  ever 
have  any  conversation  with  the  deceased?" 
and  the  witness  answered,  "I  did."  Counsel 
then  asked,  "Relative  to  handwriting?"  where- 
upon the  district  attorney  asked,  "What  is 
the  purpose  of  that  question?"  to  which  coun- 
sel for  defendant  replied,  "We  want  to  show 
by  this  witness  that  he  boasted  of  doing  sev- 
eral kinds  of  writing."  A  discussion  between 
the  court  and  attorpeys  followed,  from  which 
it  is  apparent  that  all  concerned  treated  the 
question  andfoffer  as  having  been  objected  to 
by  the  district  attorney.  The  matter  ended 
by  the  court  saying,  "The  objection  is  sus- 
tained." By  these  rulings  we  think  the 
court  deprived  the  defendant  of  the  benefit 
of  evidence  relevant  and  material  to  the  vital 
issue  in  the  case. 

Evidence  that  deceased  was  erratic,  at 
times  wrote  letters  to  himself,  and  was  able 
to  write  several  kinds  of  writing,  though 
when  considered  apart  from  all  other  facts 
and  circumstances  in  the  case  might  be  of 
little  weight  as  tending  to  prove  that  deceas- 
ed wrote  or  may  have  written  the  "poison"' 
letter,  yet  in  connection  with  other  facts  in 
evidence  we  think  this  evidence  might  rea- 
sonably aid  the  Jury  in  determining  the  ques- 
tion whether  or  not  deceased  wrote  or  may 
have  written  the  "poison"  letter.  Confessed- 
ly deceased  took  two  powders  which  upon 
the  theory  of  tne  prosecution  came  from  an 
unknown  source.  He  took  these  powders 
without  taking  steps  to  test  their  character, 
although  he  was  cautioned  by  at  least  (me 
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person  that  they  might  be  poiBonons.  The 
danger  was  Impressed  on  him  by  a  reminder 
of  the  notorious  Botkin  poisoning  case.  The 
theory  that  defendant  wrote  the  "poison" 
letter  depended  almost  entirely  upon  the 
opinion  evidence  of  experts  In  handwriting, 
which  Is  a  class  of  evidence  which  is  subject 
to  some  infirmities,  to  say  the  least  The 
circumstances  surrounding  the  death  of  Bose 
were  such  as  .to  require  the  court.  In  the  in- 
terest of  Justice,  to  be  liberal  in  permitting 
evidence  ofTered  by  the  defendant  that  might 
in  any  way  aid  the  Jury  in  determining  who 
cansed  the  death  of  deceased.  We  think  the 
excluded  evidence  was  of  this  character,  and 
should  have  been  allowed. 

For  the  purpose  of  supporting  the  theory 
that  the  "poison"  letter  came  from  defend- 
ant, the  prosecution  produced  several  enve- 
lopes that  were  found  in  the  possession  of 
defendant  shortly  after  the  death  of  Bose, 
and  which  appeared  to  be  the  ~same  kind 
In  all  respects  as  the  envelope  containing  the 
"poison"  letter.  These  envelopes,  however, 
appeared  to  be  addressed  to  defendant,  and 
bore  what  appeared  to  be  the  post  and  can- 
cellation mark  of  the  United  States  post 
ofiBce  at  divers  places  outside  the  state  of 
California.  It  thus  was  necessary,  In  order 
to  give  the  envelopes  any  evidentiary  value 
against  defendant,  as  tending  to  show  that 
he  had  liad  In  bis  possession  a  supply  of  en- 
velopes similar  to  the  one  containing  the 
"poison"  letter,  to  prove  that  the  post  and 
cancellation  marks  on  these  envelopes  were 
not  the  genuine  marks  of  the  United  States 
postal  department.  For  this  purpose  the 
prosecution  examined  as  a  witness  one  James 
O'Connell,  who  testified  that  he  had  been  for 
nine  years  a  United  States  post  office  Inspec- 
tor employed  at  San  Francisco,  and  was  able 
to  tell  whether  a  postmark  was  genuine  or 
not.  He  was  shown  by  the  district  attorney 
one  of  the  envelopes  above  referred  to,  bear- 
ing what  purported  to  be  a  postmark  of  the 
United  States  postoffice  at  station  H,  Phila- 
delphia, Pa.,  dated  March  3,  9:30  p.  m.,  1908, 
and  also  a  cancellation  mark  of  the  postage 
stamp,  and  was  asked  if  the  postmark  and 
cancellation  mark  on  the  envelope  were  the 
genuine  postmark  and  cancellation  mark  of 
the  United  States  post  office.  To  this  ques- 
tion the  defendant  objected  as  calling  for  a 
conclusion  of  the  witness.  The  objection 
was  overruled,  and  the  witness  answered  that 
"The  postmark  is  not  genuine."  Similar 
questions  were  asked  of  the  witness  and  sim- 
ilar answers  made  concerning  the  post  and 
cancellation  marks  on  five  other  envelopes, 
without  repetition  of  the  objection. 

It  is  now  claimed  that  the  court  committed 
reversible  error  In  overruling  the  objection. 
While  the  question  is  probably  close  to  the 
border  line,  we  do  not  think  that  the  court 
erred  in  overruling  the  objection.  The  wit- 
nees  upon  cross-examination  stated  In  detail 


the  facts  and  reasons  why  he  was  of  the 
opinion  that  the  postmark  was  not  genuine. 
In  such  a  case,  even  though  the  question 
should  not  have  been  allowed,  a  case  will 
not  always  be  reversed  for  the  erroneous 
ruling,  for  the  opinion  usually  has  but  little 
or  no  weight  independently  of  the  facts  up- 
on which  it  rests.  Sampson  v.  Hughes,  147 
Cal.  62,  81  Pac.  292.  In  the  case  at  bar  the 
witness  liad  l)een  at  Philadelphia  four  years" 
before  the  date  of  the  trial,  which  would  be 
three  years  before  the  date  of  the  postmark, 
and  testified  that  he  knew  that  at  that  time 
there  was  no  station  H  in  Philadelphia.  He 
also  had  in  his  possession  a  reproduction  of 
the  cancellation  stamp  In  use  at  Philadelphia, 
and  pointed  out  in  detail  the  differences  be- 
tween such  cancellation  stamp  and  the  can. 
cellation  stamp  upon  the  envelope  in  question. 
"The  general  rule  is  that  the  testimony  of  a 
witness  shall  be  limited  to  the  facts  of  which 
he  has  personal  knowledge,  and  that  he  shall 
not  give  his  individual  opinion  thereon;  but 
in  many  Instances  the  c^inlon  of  a  witness 
may  be  received  in  connection  with  bis  state- 
ment of  the  facts  upon  which  it  is  based! 
The  border  line  between  fact  and  an  opinion 
is  often  very  indistinct,  and  the  statement  of 
a  fact  is  frequently  only  the  opinion  of  the 
witness."  Healy  v.  Visalia,  etc.,  R.  H.  Co.,  101 
Cal.  585,  36  Pac.  125.  We  think  it  was  prop- 
er for  the  witness  to  give  his  oi^nion  as  to 
the  genuineness  of  the  postal  mark  In  con- 
nection with  his  statement  of  the  facts  upon 
which  it  was  based. 

Neither  was  the  testimony  objectionable 
as  tending  to  connect  the  defendant  with 
the  commission  of  a  crime  not  charged.  If 
otherwise  relevant  to  any  issue  Involved  In 
the  charge  before  the  court,  the  mere  fact 
that  the  evidence  may  tend  to  connect  the 
defendant  with  some  other  crime  Is  not 
ground  for  rejecting  such  evidence.  The  evi- 
dence in  question  was  relevant  to  on  issue 
Involved  in  the  case  on  trial. 

Inasmuch  as  the  Judgment  and  order  must 
be  reversed  for  the  errors  committed  by  the 
court  In  excluding  testimony  as  hereinbefore 
Indicated,  we  do  not  find  it  necessary  to  pass 
upon  the  questions  raised  by  the  affidavits 
concerning  newly  discovered  evidence,  and 
the  failure  of  the  court  to  render  Judgment 
within  the  time  required  by  section  1191  as 
amended  In  1909.  Upon  a  retrial,  the  de- 
fendant will  have  an  opportunity  to  Intro- 
duce the  testimony  of  experts  upon  tiand- 
writlng,  and  any  other  relevant  arid  material 
testimony,  and  if  he  shall  be  again  convict- 
ed the  court  will  no  doubt  strictly  follow 
the  provisions  of  section  1191  of  the  Penal 
Code  In  the  matter  of  rendering  Judgment 

The  Judgment  and  order  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 
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(14  Cal.  App.  S12) 

Ex  parte  MILLS  SING.    (Or.  181.) 

(Court  of  Appeal,  Second  District,  California. 

Nov.  16,  1910.) 

1.  Statutes  (§  183*)— Consteuction— Leois- 
i/ATivE  Intent. 

In  construing  a  statute  to  ascertain  the  leg- 
islative intent,  regard  must  be  had  not  so  much 
to  the  exact  phraseology  as  to  the  general  tenor 
•and  scope  of  the  legislative  scheme  embodied  in 
the  statute. 

[E3d.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i  261;  Dec.  Dig.  §  183.*] 

2.  Statutes   (J   195*)— Construction  —  Doc- 

TBINE  OF   EJUSDEM    GENERIS. 

The  doctrine  of  ejusdem  generis  is  but  a 
rule  of  construction  to  aid  in  ascertaining  the 
meaning  of  the  Legislature,  but  does  not  war- 
rant the  court  in  confining  the  operation  of  a 
statute  within  narrower  limits  than  was  in- 
tended by  the  Legislature. 

[E».  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  273 ;   Dec.  Dig.  §  195.*] 

3.  Infants  (8  16*)  —  "Dependent  Child"  — 
Offenses  —  Statutes  —  "Ant  Otheb  Pee- 

SON." 

Under  the  juvenile  court  law  (St.  1909.  c. 
133)  defining,  in  section  1,  a  "dependent  child" 
as  any  child  found  wandering  and  not  having 
any  home  or  proper  guardianship,  or  who  has  no 
parent  or  guardian  capable  of  exercising  proper 
parental  control,  or  whose  home,  by  reason  of 
neglect  of  his  parents  or  guardian  or  person  in 
whose  custody  he  may  be,  is  an  unfit  jilace,  and 
providing  in  section  26  that  in  all  cases  where 
any  child  shall  be  dependent  or  delinquent,  the 
parent  or  parents,  guardian  or  person  having 
the  custody  of  such  child  "or  any  other  per- 
son" who  shall,  by  any  act,  contribute  to  the 
dependency  or  delinquency  of  the  child,  shall  be 
guilty  of  a  misdemeanor,  any  one  who  contrib- 
utes to  the  dependency  of  a  child,  whatever  may 
be  his  relation  thereto,  becomes  subject  to 
punishment,  the  words  "any  other  person"  in- 
cluding all  persons  committing  the  acts  speci- 
fied. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  §  16 ;   Dec.  Dig.  §  16.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  434-437;  vol.  8,  p.  7577;   vol.  2,  pp. 

4.  Statutes  (I  205*)— Construction- Mean- 
ing OF  Words. 

The  court.  In  construing  a  statute,  must 
oonsidei  together  all  its  provisions,  and  they 
must  be  reconciled  as  far  as  possible,  and  par- 
ticular provisions  must  be  so  construed  as  to 
promote  the  general  purposes  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
CJent  Dig.  §  282;    Dec.  Dig.  i  205.*] 

Application  for  a  writ  of  babeas  corpus  by 
Mills  Sing.  Writ  discharged,  and  petitioner 
remanded. 

Geo.  L.  McKeeby  and  Paul  W.  Schenck,  for 
petitioner.  J.  D.  Fredericks,  Dlst.  Atty.,  and 
J.  A.  Donnell,  Deputy  Dlst.  Atty.,  for  re- 
spondent. 

ALLEN,  P.  J.  Whether  or  not  the  writ 
shall  issue  In  this  case  depends  upon  the  con- 
struction which  should  be  given  section  26  of 
the  Juvenile  court  law.  St.  1909,  p.  325. 
That  section  provides:  "In  all  cases  where 
any  child  shall  be  dependent  or  delinquent 
under  the  ternjs  of  this  act,  the  parent  or 


parents,  legal  guardian  or  person  having  the 
custody  of  such  child,  or  any  other  person 
who  shall,  by  any  act  or  omission,  encourage, 
cause  or  contribute  to  the  dependency  or  de- 
linquency of  such  child  shall  be  guilty  of  a 
misdemeanor,"  etc. 

Petitioner's  contention  is  that,  applying  the 
doctrine  of  ejusdem  generis  to  the  act  in 
question,  the  words  "any  other  person"  are 
limited  in  their  application  to  those  who 
stand  In  loco  parentis,  and  it  being  conceded 
that  petitioner  stands  In  no  such  relation 
he  cannot  be  charged  with  the  crime  as  de- 
fined by  such  section.  "In  the  construction 
of  statutes  for  the  purpose  of  ascertaining 
the  legislative  intent,  regard  Is  to  be  had 
not  so  much  to  the  exact  phraseology  in 
which  that  Intent  has  been  expressed  as  to 
the  general  tenor  and  scope  of  the  entire  leg- 
islative scheme  embodied  in  the  statute." 
Palache  v.  Pacific  Ins.  Co.,  42  Cal.  418.  An 
examination  of  the  entice  act  discloses  that 
section  1  of  the  act  provides  that  the  words 
"dependent  child"  shall  mean,  any  child  "(4) 
who  is  found  wandering  and  not  having  any 
home,'  or  any  settled  place  of  abode,  or  any 
proper  guardianship;  (5)  who  has  no  parent 
or  guardian  willing  to  exercise,  or  capable 
of  exercising,  proper  parental  control ;  *  •  • 
(7)  whose  home  by  reason  of  neglect,"  etc., 
"of  his  parents  or  either  of  them,  or  on  the 
part  of  his  guardian,  or  on  the  part  of  the 
person  In  whose  custody  or  care  he  may 
be,  is  an  unfit  place  for  such  child."  It  will 
be  observed  that  dependent  children  may  be 
of  a  class  who  have  parents,  guardians,  or 
custodians,  while  others  may  be  of  a  class 
with  neither.  It  Is  apparent  from  &  reading 
of  the  entire  act  that  the  Legislature  was 
intending  to  provide  protection  to  all  chil- 
dren who,  by  the  terms  of  the  act,  were 
either  dependent  or  delinquent,  by  attaching 
a  penalty  to  any  act  contributing  to  such 
delinquency  or  dependency.  "The  doctrine 
of  ejusdem  generis  is  but  a  rule  of  con- 
struction to  aid  In  ascertaining  the  mean- 
ing of  the  Legislature,  and  does  not  war- 
rant a  conrt  in  confining  the  operation  of 
a  statute  within  narrower  limits  than  was 
intended  by  the  lawmakers."  Black  on  In- 
terpretation of  Laws,  p.  143.  To  give  the 
narrow  construction  claimed  by  petitioner 
would  be  to  say  that  the  Legislature  intend- 
ed to  confer  a  benefit  by  protecting  one  class 
of  dependents  with  whom  some  one  was 
standing  in  loco  parentis,  while  at  the  same 
time  those  dependents  with  whom  no  one 
stood  In  such  relation  should  be  unprotected. 
To  give  the  words  "any  other  person"  a 
broader  and  more  comprehensive  interpreta- 
tion, by  saying  that  It  was  intended  to  In- 
clude all  persons  committing  the  acts  speci- 
fied, would  make  the  act  applicable  to  all 
who  are  so  unfortunate  as  to  be  Included 
in  the  term  "dependent."  As  said  by  our 
Supreme  Court  in  Welch  v.  Williams,  96  Cat 
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365,  SI  Pac  222:  "In  the  construction  of  a 
statute,  all  its  provisions  must  be  consider- 
ed together,  and  must  be  reconciled  as  far 
as  possible,  and  particular  provisions  must 
be  so  construed  as  to  promote  and  not  to 
defeat  the  general  purposes  and  policy  of  the 
law."  We  are  of  opinion,  therefore,  that 
any  one  who  contributes  to  the  dependency 
of  a  child,  whatever  may  be  his  relation 
thereto,  becomes  amenable  to  punishment  un- 
der the  provisions  of  section  26. 

The  xvrlt  is  therefore  discharged  and  peti- 
tioner remanded. 

We  concur:    SHAW,  J.;   JAMBS,  J. 


(14  Cal.  App.  46S) 

HUNTINGTON  et  al.  v.  CDRRY,   Secretary 

of  State.    (Civ.  789.) 

(Court  of  Appeal,  Third   District,   California. 

Nov.  7,  1910.) 

1.  StBEBT     RAII30ADS     (§     14*)— INCOBPORA- 

Tio  N  8— Statutes— "Railbo  AD. " 

Civ.  Code,  f  291,  providing  that  the  articles 
of  incorporation  of  any  "railroad"  must  state 
the  kind  of  road  intended  to  t>e  constructed,  the 
places  from  and  to  which  it  is  intended  to  be 
run.  Its  estimated  lengtli,  and  that  10  per  cent. 
of  the  capital  stock  subscribed  has  l)een  paid 
in;  section  203  providing  that  such  a  proposed 
corporation  l>efore  filing  articles  must  have  sul>- 
scribed  to  its  capital  stock  $1,000  for  each  mile 
of  contemplated  work;  section  294  providing 
that  before  the  articles  are  filed  tbere  must  have 
been  paid  for  the  tienefit  of  the  corporation,  10 
per  cent,  of  the  amount  subscribed;  and  section 
295  providing  that  l)efore  the  Secretaiy  of 
State  issues  to  such  a  corporation  a  certificate 
of  filing  of  articles  of  incorporation,  there  must 
be  filed  in  his  office  an  afiidavit  that  the  required 
amount  of  stodc  has  l>een  subscribed,  and  10  per 
cent,  thereof  paid  in — have  no  application  to 
street  railroad  corporations. 

I'EA.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S§  22-28 ;   Dec.  Dig.  §  14.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  5899-5908;  vol.  8,  pp.  7777,  7778.] 

2.  Stbeett    Ratlboads    {§    18*)— Abticles   of 
iNCORPOBATioN— Motive  Power. 

The  provision  in  articles  of  incorporation 
authorizing  the  operation  of  "street  railroads" 
by  electricity  "or  other,  motive  power"  does  not 
authorize  the  conducting  of  an  ordinary  commer- 
cial railroad ;  but  such  reference  to  "other  mo- 
tive power"  relates  only  to  the  provision  of  Civ. 
Code,  §  497,  that  permission  may  not  be  grant- 
ed to  propel  street  cars  otherwise  than  by  elec- 
tricity, horses,  mules,  or  cable,  "unless  for  spe- 
cial reason  in  this  title  hereafter  mentioned," 
and  to  section  509,  authorizing  permission  to  a 
street  railroad  to  lay  a  track  for  grading,  and 
to  use  steam  or  any  other  power  in  propel- 
ling cars  thereon,  when  public  convenience  de- 
mands it. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §  39;  Dec.  Dig.  |  18.*] 

3.  Stbeet   Railroads   ($    18*)— Articles  of 
Incorporation- Field  op  Operation. 

The  provision  in  articles  of  incorporation 
authorizing  the  operation  of  street  railroads  in 
the  city  of  L.  "and  in  the  territory  immediately 
adjacent  thereto  in  the  county  of  L."  does  not 
take  from  the  corporation  the  essentiai  char- 
acteristics of  a  street  railroad:  a  street  railroad 
not  l>ecoming  an  ordinary  commercial  railroad 


by  its  road  being  extended,  under  the  authority 
of  its  articles  of  incorporation  and  the  fran- 
chises granted  by  local  authorities,  beyond  the 
limits  of  the  city  in  which  its  principal  busi- 
ness is  conducted,  for  no  other  purpose  than  to 
extend  its  local  street  car  traffic. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  {  18.*] 

Petition  by  Howard  Huntington  and  oth- 
ers for  mandamus  to  C.  F.  Curry,  Secretary 
of  State.    Granted. 

White,  Miller  &  McLaughlin,  for  petition- 
ers. Malcolm  Glenn,  Asst  Atty.  Gen.,  for  re- 
spondent 

HART,  J.  This  Is  a  t)etition  for  a  writ  of 
mandate  to  compel  the  respondent,  as  Secre- 
tary of  State,  to  file  certain  articles  of  Incor- 
poration, to  issue  the  certificate  of  Incorpora- 
tion, and  "do  all  other  acts  and  things  which 
are  necessary  or  proper  to  be  done  In  the 
matter  at  filing,  certifying  and  issuing  arti- 
cles of  incorporation,"  etc.  The  articles  of  In- 
corporation which  respondent  has  refused  to 
file  In  his  office  are  annexed  to  and  made 
a  part  of  the  petition. 

From  the  allegations  of  the  petition  it  ap- 
pears that  the  petitioners,  at  some  time  prior 
to  the  19th  day  of  October,  1910,  associated 
themselves  together  for  the  purpose  of  form- 
ing a  corporation  under  the  laws  of  this 
state,  to  be  known  as  the  "Los  Angeles  Rail- 
way Corporation";  that,  pursuant  to  said 
purpose,  there  were  prepared,  in  alleged  com- 
pliance with  the  requirements  of  the  law, 
articles  of  Incorporation  of  said  railway  cor- 
poration, and  said  articles,  so  prepared,  and 
"duly  subscribed  and  executed,"  were  filed 
In  the  (rfflce  of  the  county  clerk  of  the  county 
of  Los  Angeles,  who,  upon  the  filing  of  said 
articles,  made  and  delivered  to  petitioners  a 
copy  thereof,  duly  certified  and  attested  by 
him  as  county  clerk,  under  the  seal  of  his  of- 
fice. 

The  petition  further  alleges  that,  on  the 
20th  day  of  October,  1910,  the  petitioners 
presented  said  certified  copy  of  articles  of  In- 
corporation to  the  respondent  for  filing  In  his 
office,  and  requested  him  to  file  the  same 
therein,  but  that,  notwithstanding  that  at 
the  time  of  said  request  and  demand  so  made 
of  and  on  respondent  the  sum  of  $2,000,  the 
filing  fee  reqnired  by  law,  together  with  the 
sum  of  $187.50,  the  license  fee  for  said  cor- 
poration for  one  year,  and'  the  further  sum 
of  $7.50  for  recording  the  articles  of  Incor- 
poration, Issuing  his  certiflcate  of  Incorpora- 
tion, and  issuing  a  certified  copy  of  said  arti- 
cles of  incorporation,  were  tendered  to  said 
respondent,  as  such  Secretary  of  State,  he 
refused  and  still  refuses  to  accept  said  fees 
and  to  file  said  articles  of  Incorporation,  or 
to  perform  the  other  acts  mentioned  and  re- 
quired of  him  In  his  official  capacity  In  such 
case. 

It  Is  averred  that  the  refusal  by  the  re- 
spondent to  file  said  articles  of  Incorpora- 
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tlon  Is  founded  solely  upon  the  ground  that 
said  articles  of  Incorporation  were  not  pre- 
pared In  obedience  to,  and  arc  therefore  not 
In  accord  with,  the  requirements  of  sections 
291,  293,  294,  and  296  of  the  ClvU  Code  of 
this  state.  The  Attorney  General  has  ap- 
peared here  for  the  respondent,  and  vigor- 
ously Insists  upon  the  Impregnability  of  the 
Secretary's  construction  of  the  sections  of  the 
Civil  Code  mentioned.  The  question  to  be 
decided  is  raised  by  demurrer  to  the  petition. 

Section  291  of  said  Code  reads  as  follows: 

"The  articles  of  incorporation  of  any  rill- 
road,  wagon  road,  or  telegraph  organization 
must  also  state : 

"1.  The  kind  of  road  or  telegraph  intended 
to  be  constructed; 

"2.  The  place  from  and  to  which  it  Is  in- 
tended to  be  run,  and  all  the  intermediate 
branches; 

"3.  The  estimated  length  of  the  road  or 
ttiegraidi  line; 

"4.  That  at  least  ten  per  cent,  of  the  capital 
stock  subscribed  has  been  paid  in  to  the 
treasurer  of  the  intended  corporation." 

Section  293  provides  that  each  proposed 
corporation  mentioned  in  section  291,  "be- 
fore filing  articles  of  incorporation,  must 
have  actually  subscribed  to  its  capital  stock, 
for  each  mile  of  the  contemplated  work,  the 
following  amounts,  to  wit : 

"1.  One  thousand  dollars  per  mile  of  rail- 
roads.   ♦    *    *" 

By  the  terms  of  section  294,  before  the  ar- 
ticles of  incorporation  referred  to  in  the 
"preceding  section"  are  filed,  "there  must  be 
paid  for  the  benefit  of  the  corporation,  to  a 
treasurer  elected  by  the  subscribers,  ten  per 
cent  of  the  amount  subscribed." 

Section  295  reads:  "Before  the  Secretary 
of  State  issues  to  any  such  corporation  a  cer- 
tificate of  the  filing  of  articles  of  incorpora- 
tion, there  must  be  filed  in  his  office  an  af- 
fidavit of  the  president,  secretary,  or  treas- 
urer named  in  the  articles,  that  the  required 
amount  of  the  capital  stock  thereof  has  been 
actually  subscribed,  and  ten  per  cent  thereof 
actually  paid  to  a  treasurer  for  the  benefit 
of  the  corporation." 

The  petitioners  here  did  not  at  the  time  of 
requesting  and  demanding  the  filing  of  the 
articles  of  incorporation  involved  in  this 
proceeding,  present  therewith  for  filing  the 
affidavit  required  by  section  295,  nor  do  their 
articles  of  incorporation  contain  the  state- 
ment required  by  section  291,  their  conten- 
tion being  that  the  sections  of  the  Civil  Code 
referred  to  have  no  application  to  street  rail- 
road corporations;  and  after  a  careful  ex- 
amination and  analysis  of  the  Code  sections 
pertaining  to  railroad  corporations  of  both 
kinds,^  the  ordinary  commercial  railroad^  and 
street  railroads,  we  are  persuaded  that  the 
position  of  petitioners  is  sotmd. 

But  the  Attorney  General  first  takes  the 
position  that  the  articles  of  Incorporation 
concerned  here  themselves  disclose  that  the 
proposed  corporation  I9  not  thus   confined 


to  the  operation  of  a  street  railroad,  but 
that  should  the  organization  be  consummat- 
ed according  to  law,  it  would  be  authorized, 
by  a  certain  provision  of  the  articles,  to  con- 
duct and  operate  an  ordinary  commercial 
railroad.  This  contention  proceeds  from  the 
following  language  in  said  articles  enumerat- 
ing the  powers  of  the  proposed  corporation: 
"To  construct  or  acquire  by  purchase  or  lease, 
or  otherwise,  and  to  operate,  control,  main- 
tain, improve,  and  extend  street  railroads 
propelled  or  operated  by  electricity  or  other 
motive  power,  within  the  city  of  Los  Angeles, 
California,  and  within  the  territory  imme- 
diately adjacent  thereto  In  the  county  of  Los 
Angeles." 

It  is  claimed  that  the  authority  thus  vest- 
ed In  the  corporation  to  propel  or  operate 
street  railroads  by  means  of  "other  motive 
power"  than  electricity,  etc,  is  evidence  of 
an  Intention  or  purpose  on  the  part  of  and 
will  authorize  petitioners  to  operate,  under 
said  articles  of  incorporation,  a  regular  com- 
mercial, and  not  a  street  railroad;  that  such 
Intention  or  purpose  is  further  disclosed  by 
the  fact  that  the  laying  of  the  tracks  of  the 
railroad  proposed  to  be  constructed  or  ac- 
quired and  operated  by  said  Intended  corpo- 
ration is  not  as  is  required  of  street  rail- 
road corporations  by  section  497  of  the  Civil 
Code,  limited  to  the  use  of  the  streets  of  the 
city  of  Los  Angeles  for  that  purpose,  since 
It  Is  also  provided  that  the  tracks  of  such 
railroad  may  be  extended  to  any  point  "with- 
in the  territory  immediately  adjacent"  to 
said  city  In  the  county  of  Los  Angeles. 

The  argument  In  effect  appears  to  be,  aa 
to  the  first  of  these  two  propositions,  that 
bad  the  petitioners  intended  to  construct  and 
operate,  under  their  articles,  a  street  rallrpad 
only,  they  would  not  have  authorized  them- 
selves by  their  charter  to  operate  such  a 
road  by  means,  of  any  other  motive  power 
than  those  to  the  use  of  which  section  497 
limits  street  railroad  corporations.  By  tliat 
section  it  is  provided  that  in  no  case  shall 
permission  be  granted  by  the  governing  board 
of  any  municipality  to  any  street  railroad 
corporation  to  propel  cars  upon  railroad 
tracks  laid  for  street  railroad  purposes  "oth- 
erwise than  by  electricity,  horses,  mules,  or 
by  wire  ropes  running  under  the  streets  and 
moved  by  stationary  engines,  unless  for  spe- 
cial reasons  in  this  title  hereinafter  men- 
tioned."   (Italics  ours.) 

We  think  that  a  sufficient  answer  to  this 
contention  may  be  found  in  the  fact  that  the 
articles  of  Incorporation  expressly  declare 
that  the  purpose  of  the  corporation  is  "to 
construct  or  acquire  «  *  •  and  to  oper- 
ate, control,  maintain,  improve  and  extend 
street  railroads,"  and  if  the  language  in  said 
articles  to  which  the  Attorney  General  ob- 
jects clothes  the  corporation  with  more  pow- 
er as  to  the  means  of  propelling  its  cars 
than  It  is  entitled  to  under  the  law,  it  must 
be  presumed  that  the  local  authorities 
tlirough  whom  its  franchises  must  be  secured. 
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If  at  all,  win  not  override  the  law,  bnt  will 
require  the  corporation,  by  appropriate  and 
legal  conditions  and  restrictions,  to  conduct 
the  business  for  which  it  has  been  given  ex- 
istence in  all  respects  strictly  according  to 
the  mandates  of  the  statutes.  But  we  are  not 
prepared  to  say.  In  view  of  the  language  of 
section  509  of  the  Civil  Code,  that  It  is  not 
proper  to  make  provision  in  the  articles  of 
incorporation  for  propelling  and  operating 
street  railroads  by  "other  motive  power" 
than  by  electricity,  horses,  mules,  etc.  Said 
section  reads,  in  part,  as  follows:  "The  cor- 
porate authorities  of  any  city  or  town,  or 
city  and  county,  may  grant  the  right  to  use 
steam  or  any  other  motive  power  In  propel- 
ling the  cars  used  on  such  gradlng-track, 
when  public  convenience  or  utility  demands 
It,  but  the  reasons  therefor  must  be  set  forth 
In  the  ordinance,  and  the  right  to  rescind  the 
ordinance  at  any  time  reserved."  Of  course, 
It  Is  the  policy  of  the  law,  founded  on  ex- 
cellent reasons,  that  street  railroads  shall 
not  be  customarily  operated  by  means  of 
steam  power,  and  it  is  clear  that,  under  the 
section  from  which  we  have  Just  quoted,  such 
motive  power  may  be  used  only  on  the  hap- 
pening of  the  contingency  provided  for  by 
said  section;  yet  we  can  perceive  no  harm, 
even  if  It  is  not  required,  In  Inserting  In  the 
articles  of  incorporation  a  provision  author- 
Izlug  the  use  of  steam  power  when  the  occa- 
sion for  its  use,  as  contemplated  by  said  sec- 
tion 509,  arises.  It  Is  not  to  be  assumed 
that  the  provision  In  the  articles  for  "other 
motive  power"  than  those  means  of  propel- 
ling street  cars  expressly  enumerated  by  sec- 
tion 497  is  intended  to  Invest  the  corporation 
with  power  in  that  respect,  in  any  measure 
in  excess  of  that  prescribed  by  the  several 
Code  sections  on  that  subject. 

The  fact  that  the  articles  of  Incorporation 
contain  authority  for  the  extension  of  the 
street  railroads  proposed  to  be  operated  by 
the  intended  corporation  beyond  the  terri- 
torial limits  of  the  municipality  of  Los  An- 
geles to  points  within  the  limits  of  the  coun- 
ty in  which  said  municipality  is  situated 
does  not  take  from  It  the  essential  charac- 
teristics of  a  "street  railroad."  There  Is  a 
clear  and  well-deflned  distinction,  in  the  con- 
templation of  our  law  upon  the  subject  of 
railroads,  between  street  railroads  and  those 
other  railroads,  which  may,  for  convenience, 
be  designated  "commercial"  railroads,  whose 
termini  may  be  situated  many  hundreds  of 
miles  apart  Our  Supreme  Court  has  point- 
ed out  this  distinction  in  many  cases,  nota- 
bly In  San  Francisco,  etc.,  Ky.  v.  Scott,  142 
Cal.  222,  75  Pac.  575,  wherein  it  is  establish- 
ed that,  for  purposes  of  taxation,  the  term 
"railroads,"  as  employed  In  section  10  of  ar- 
ticle 13  of  the  Constitution,  is  not  to  be  In- 
terpreted to  Include  street  railroads,  although 
the  latter  may  be  extended  beyond  the  lim- 
its of  one  county  and  into  another.  It  is 
perhaps  true,  as  the  Attorney  General  sug- 
gests, that,  while  the  term  "railroads"  may 


not,  for  a  certain  purpose.  Include  street  rail- 
roads, for  other  purposes  such  railroads  may 
come  within  the  generic  term  "railroads." 
And,  while  the  Scott  Case  is  not  an  author- 
ity directly  in  point  here.  It  Is,  nevertheless, 
valuable  in  the  case  at  bar,  in  that  It  demon- 
strates that  there  Is  essentially  a  difference 
between  the  two  classes  of  railroads  follow- 
ing from  the  different  sources  from  which 
they  respectively  derive  their  authority  to 
construct,  maintain,  and  operate  railroads 
and  the  difference  in  the  specific  objects  and 
purposes  of  the  two. 

In  the  Scott  Case,  supra,  it  is  said:  "The 
franchise  of  an  ordinary  railroad  Is  obtained 
upon  terms  and  conditions  equally  applicable 
to  all  roads  of  its  class  by  a  compliance  with 
the  general  law,  which  empowers  corpora- 
tions to  construct  and  operate  a  railroad  be- 
tween the  designated  termini,  located,  it  may 
be,  in  counties  widely  separated.  Civ.  Code, 
i  291.  At  the  time  the  Constitution  was 
adopted,  the  law  provided  that  franchises 
for  the  construction  and  operation  of  street 
railroads  along  the  streets  and  public  high- 
ways could  be  obtained  only  from  the  gov- 
erning body  of  the  city  or  town  in  which  It. 
was  situated.  Civ.  Code,  i  497.  The  law 
has  been  changed  in  some  respects  since 
that  time,  but  the  substantial  provision  still 
remains  that  the  franchise  can  only  be  ob- 
tained through  the  action  of  the  council  or 
governing  body  of  the  municipality.  Civ. 
Code,  i  497;  St.  1901,  p.  265;  St.  1903,  p.  90. 
*  •  *  The  only  way  by  which  a  company 
can  operate  a  street  railroad  in  more  than 
one  county  is  by  obtaining  separate  franchis- 
es from  the  local  authorities  of  the  respec- 
tive counties,  so  located  that  the  ends  of  the 
two  roads  coincide  at  the  county  line,  so 
that  the  two  can  be  In  fact  operated  as  a 
continuous  line  running  from  one  county  in- 
to another.  But  the  franchises  must  remain 
separate  and  distinct,  and  local  in  origin,  sit- 
uation jond  character.  (Italics  onrs.)  *  •  • 
In  the  case  of  an  ordinary  railroad,  the  right 
which  It  may  acquire  to  operate  its  roads 
along  a  public  street  is,  strictly  speaking,  a 
mere  right  of  way,  similar  to  the  right  it 
may  acquire  from  landowners  along  the 
route.  It  is  a  part  of  its  roadway,  and  not 
a  part  of  the  franchise,  within  the  meaning 
of  the  word  in  the  phrase  in  question.  It 
Imposes  no  implied  obligation  upon  the  gran- 
tee or  donee  to  facilitate  the  local  public  use 
of  the  street  by  carrying  persons  from  place 
to  place  thereon.  The  right  which  a  street 
railroad  obtains  from  the  city  to  lay  its 
track  and  operate  Its  road  on  a  street,  on 
the  contrary.  Is  the  most  valuable  part  of  Its 
franchise.  It  carries  the  obligation  to  serve 
the  public  In  the  use  of  the  street,  and  is  in 
furtherance  of  the  original  use.  It  does  not 
receive  this  franchise  by  becoming  Incorpo- 
rated, as  an  ordinary  road  receives  its  fran- 
chise to  operate  its  road  between  Its  termini, 
but  obtains  it  afterward  by  special  grant 
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from  the  municipality,  and  the  thing  thus 
obtained  includes  both  the  roadway  and  the 
franchise."  See  Railroad  Com.  t.  Market  St. 
Ry.,  132  Cal.  677,  84  Pac.  1065;  Ferguson 
T.  Sherman,  116  CaL  16»,  47  Pac.  1023,  37 
li.  R.  A.  622;  U.  R.  Co.  v.  Colgan,  153  CaL 
53.  94  Pac.  245. 

Thus  it  will  be  observed  that  there  is  a 
marlced  distinction  between  the  two  classes 
of  railroads,  both  as  to  the  mode  and  man- 
ner In  which  they  are  authorized  to  do  busi- 
ness and  their  objects  and  purposes.  And 
we  think  that  this  distinction  has  been  ob- 
served and  recognized  by  the  Legislature  in 
its  varying  legislation  with  regard  to  the 
two  classes  of  roads,  as  we  shall  later  on 
more  particularly  tmdertake  to  show. 

Aside  from  the  proposition  that  a  street 
railroad  corporation  must,  after  it  has  be- 
come such,  under  our  law,  consummate  the 
purposes  of  its  organization  In  a  distinctly 
different  manner  from  that  by  which  an  or- 
dinary railroad  corporation  may,  after  es- 
tablishing its  legal  entity,  carry  on  the  busi- 
ness for  which  it  is  organized,  the  important 
feature  which,  In  our  opinion,  differentiates 
the  two,  and  upon  which  line  of  differentia- 
tion the  Legislature  has  framed  our  system 
of  laws  with  respect  to  railroad  corpora- 
tions, is  to  be  found  in  the  fact  that  the 
street  railroad  Is  designed  to  solely  and  ex- 
clusively transact  a  purely  local  traffic;  a 
traffic  which  It  would  be  impracticable  for 
the  ordinary  railroad  to  carry  on,  even  in 
those  cases  where  its  road  runs  through  cer- 
tain streets  of  a  city  as  a  necessary  part  of 
its  main  road.  But  we  think  the  phrase 
"street  railroad,"-  as  used  in  our  Civil  Code, 
has  acquired  and  imports  a  much  broader 
signification  than  the  word  "street,"  taken 
alone,  would  imply.  Instances  are  numerous 
where  street  railroads  are  extended  a  con- 
siderable distance  beyond  the  limits  of  the 
city  or  town  to  points  where  there  are  main- 
tained pleasure  parks  and  gardens  for.  recre- 
ation and  amusement  (which  is  asserted  to 
be  a  part  of  the  scheme  of  the  proposed  cor- 
poration),, and,  necessarily,  in  such  cases, 
there  will  generally  be  found  long  stretches 
of  country  which  such  roads  must  lay  their 
tracks  upon  which  are  not  within  the  city 
limits  and  over  and  through  which  streets 
are  not  laid  out.  May  it  be  said  that,  merely 
because  the  road  leaves  the  dty  limits  for 
that  purpose,  it  then,  Ipso  facto,  ceases  to 
be  a  street  railroad,  but  takes  on  the  char- 
acter of  an  ordinary  railroad,  subject  to  the 
regulations  prescribed  by  the  Legislature  for 
the  incorporation,  organization  and  operation 
of  such  roads?  We  think  the  answer  is  ob- 
vious; for  we  do  not  think  that  any  court 
can  be  found  that  will  sanction  the  proposi- 
tion that,  where  a  corporation  is  legally 
formed  solely  for  the  operation  of  a  street 
railroad  business  and  the  road  is  extended, 
under  authority  of  its  articles  of  incorpora- 
tion and  the  franchises  granted  by  the  local 


authorities,  beyond  the  limits  of  the  city  in 
which  its  principal  business  is  conducted  for 
no  other  purpose  than  to  extend  its  local 
street  car  traffic,  such  road  for  that  reason 
becomes  in  fact  an  ordinary  railroad.  No 
one  would  say  or  for  a  moment  contend  that 
because  the  street  railroad  company  of  Sac- 
ramento (if  it  be  true)  has  extended  its  road 
to  Oak  Park  or  East  Sacramento,  suburbs  of 
said  city,  situated  outside  Its  municipal  lim- 
its, thus  accommodating  a  large  number  of 
people,  many  of  whom  no  doubt  transact 
business  in  said  city,  becomes  any  less  a 
street  railroad.  It  in  no  manner  or  sense 
thus  t>ecomes  a  competitor  of  the  ordinary 
railroads;  its  purpose  and  mission  being,  as 
are  the  purpose  and  mission  of  all  street 
railroads,  to  meet  a  demand  which  the  ordi- 
nary railroad,  in  the  very  nature  of  things, 
cannot  meet  The  purposes  and  objects  of 
the  two  classes  of  roads  may,  by  way  of  Il- 
lustration, be  likened  to  the  relative  posi- 
tions of  the  wholesale  and  the  retail  mer- 
chant dealing  in  the  same  kind  of  commodi- 
ties. In  a  general  sense  there  is,  of  course, 
an  analogy  between  them  as  merchants,  but 
their  special  objects  and  purposes  are  essen- 
tially and  distinctively  different;  the  one  sup- 
plying the  trade,  the  other  directly  supply- 
ing the  consumer. 

But  the  most  Important  contention  of  the 
Attorney  General  is  that  the  provisions  of 
sections  291,  293,  294,  and  295  of  the  ClvU 
Code  apply  to  all  railroads,  regardless  of 
their  character  or  the  particular  purpose  for 
which  they  are  designed.  We  do  not  assent 
to  this  contention. 

In  addition  to  what  we  have  already  said 
in  support  of  our  view  that  there  is  of  ne- 
cessity, in  many  material  respects,  a  mark- 
ed distinction— one  that  Is  recognized  by  the 
Legislature  throughout  all  its  legislation 
with  respect  to  railroads — between  street 
railroads  and  ordinary  railroads,  there  are 
other  considerations  which.  In  our  opinion, 
confirm  the  proposition  in  Its  application  to 
the  present  question.  In  the  first  place.  It 
is  as  clear  and  unquestionable  as  any  prop- 
osition can  be  that  it  would  be  absolutely 
Impossible  for  proposed  street  railroad  cor- 
porations to  comply  with  all  the  require- 
meuts  of  section  291  of  the  Civil  Code,  un- 
less the  argument  goes  to  the  extent  of 
maintaining  that  on  every  occasion  that 
such  a  corporation,  having  designated  the 
termini  of  its  road  In  its  articles,  desired 
or  found  it  necessary  to  extend  its  road  to 
meet  new  conditions,  which  are,  with  re- 
spect to  street  railroads,  constantly  arising 
in  growing  cities,  it  would,  for  that  purpose, 
be  compelled  to  file  additional  or  other  ar- 
ticles of  incorporation.  Of  course,  the  Leg- 
islature Intended  to  impose  upon  a  street 
railroad  company  no  such  obligation  as  one 
of  the  prerequisites  to  its  right  to  estab- 
lish itself  as  a  corporation.  And  no  less 
Impossible  would  it  be  for  the  average  street 
railroad  corporation  to  embrace  in  its  ar- 
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tides  of  incorporation  a  statement  of  the 
'-eetlmated  length  of  the  road"  it  intended  to 
construct  and  operate.  This  would  l>e  es- 
pecially true  in  large  and  growing  cities. 
For  illustration,  we  may  say  that  It  Is 
known,  as  a  matter  of  common  knowledge, 
that  there  are  ordinarily  large  portions  of 
the  territory  of  the  larger  cities  which  are 
slow  to  build  up  or  to  increase  in  popnla- 
tlon,  and  that  it  is  only  where  such  outlying 
districts  grow  in  population  to  that  extent 
that  there  is  a  demand  for  street  car  accom- 
modations, remunerative  to  the  company, 
that  street  railroad  corporations  are  Justi- 
fied in  extending  or  will  extend  their  serv- 
ice to  such  districts.  New  streets  are  often 
opened  up  and  old  ones  extended  or  length- 
ened and  thus  new  conditions  arise  which 
necessitate  the  extension  of  the  local  car 
service.  It  must  therefore  be  plainly  mani- 
fest that  no  street  railroad  corporation 
could  insert  in  its  articles  of  incorporation 
a  statement  of  the  probable  length  of  its 
road.  But  there  is  another  and- more  potent 
reason  than  any  that  has  yet  been  suggested 
which  would  render  it  impossible  for  a 
street  raUroad  company  to  give  an  estimate 
of  the  length  of  its  road,  and  that  reason 
grows  out  of  the  fact  that  municipalities 
themselves  have  full  and  complete  control 
of  and  power  over  their  streets,  and  wheth- 
er such  streets  may  or  may  not  be  used  by 
street  car  companies  rests  entirely  in  the 
discretion  of  the  governing  bodies  of  such 
municipalities.  If,  therefore,  a  street  rail- 
road company  should,  in  its  articles  of  In- 
corporation, either  designate  the  termini  of 
their  road  or  give  an  estimate  of  the  length 
thereof,  or  do  both,  it  would  stiU  remain 
with  the  local  authorities  to  say  whether  the 
termini  should  be  as  designated  or  the 
length  of  the  road  as  estimated.  In  other 
words,  the  termini  and  the  length  of  a 
street  railroad  are  subject  to  the  determi- 
nation of  the  local  authorities  by  the  fran- 
chises which  the  law  provides  must  come, 
after  the  company  has  been  incorporated. 
Thus  It  must  appear  to  be  very  plain  that 
it  is  Imitossible  for  such  corporations  to 
designate  in  their  articles  of  incorporation 
the  termini  of  their  road  or  roads,  or  to 
insert  therein  even  an  approximate  estimate 
of  the  length  of  such  road,  or  anything  like 
such  an  estimate  as  is  clearly  intended  shall 
be  given,  and  which  undoubtedly  can  accu- 
rately be  given,  by  the  ordinary  railroads. 

If,  then,  for  the  reasons  suggested,  these 
provisions  of  section  291  are  not  applicable 
to  street  railroads,  may  it  still  be  held  that 
the  other  provisions  of  said  section  and  of 
the  other  sections  mentioned  are,  neverthe- 
less, applicable  to  such  railroads?  A  nega- 
tive reply  to  this  question  will,  we  think, 
be  found  in  a  further  examination  of  the 
several  titles  and  sections  of  the  Civil  Code 
bearing  upon  corporations  and  their  forma- 
tion. 

That  the  Legislature  recognized  and  in- 


tended to  classify  street  railroad  corpora- 
tions as  distinct  from  the  ordinary  railroad 
corporations,  we  think  is  a  proposition 
which  offers  little,  if  any,  ground  for  serious 
controversy.  While  there  is  no  provision  of 
the  Code  expressly  classifying  corporations, 
it  is,  nevertheless,  to  be  observed  that  the 
I.«gislature  has  practically  classified  them. 
There  are  provided  for  in  the  Code  22  dif- 
ferent classes  of  corporations,  as  to  which 
there  is  specific  legislation,  each  of  said 
corporations  being  treated  under  a  separate 
title;  and  it  Is  to  be  remarked  that.  In  the 
determination  of  the  proposition  whether 
the  Legislature  recognized  and  Intended  to 
treat  as  different  and  distinct  ordinary  rail- 
road and  street  railroad  corporations,  it  is 
a  fact  of  cogent  and  persuasive  significance 
that  the  specific  provisions  relating  to  said 
corporations  are,  respectively,  to  be  found 
under  separate  and  distinct  titles.  This  cir- 
cumstance, in  connection  with  the  legisla- 
tion respecting  railroad  corporations  as 
found  in  our  Civil  Code,  is,  Itself,  It  seems 
tq  us,  conclusive  of  the  intention  of  the  Leg- 
islature to  treat  the  two  classes  of  rail- 
roads as  different  and  distinct  from  each 
other.  This  is  manifestly  not  a  strained  or 
unnatural  interpretation  of  the  intention  of 
the  Legislature,  but  an  Interpretation  which 
fully  harmonizes  with  the  essential  distinc- 
tion in  the  manner  or  mode  in  which  the 
two  corporations  obtain  their  right  to  lay 
their  tracks  and  operate  their  roads.  Thus  it 
will  be  noted  that  we  have  before  us,  as  a 
guide  to  reaching  the  intention  of  the  Leg- 
islature with  respect  to  the  meaning  and 
scope  of  the  sections  of  the  Civil  Code  un- 
der consideration,  these  significant  proposi- 
tions :  (1)  That  It  is  impracticable  to  apply 
subdivisions  2  and  3  of  section  291  to  street 
railroad  corporations;  (2)  that  street  rail- 
roads are  treated  in  said  Code  under  the 
title  "Street  Railroads,"  whereas,  the  spe- 
cific provisions  as  to  ordinary  commercial 
railroads  are  presented  in  the  Code  under 
the  title  "Railroad  Corporations."  In  addi- 
tion to  the  foregoing  considerations,  there  is 
the  mandate  of  section  510  which  reads: 
"Street  railroads  are  governed  by  the  pro- 
visions of  title  three  of  this  part,  so  far  as 
they  are  applicable,  unless  such  railroads 
are  therein  specially  excepted."  By  the 
foregoing  language,  the  Legislature  very 
plainly  emphasizes  Its  Intention  to  segregate 
railroads  into  two  distinct  classes,  and  as 
so  segregated  to  enact  as  to  each  legislation 
peculiarly  applicable  thereto.  If  this  does 
not  necessarily  follow  from  the  terms  of  sec- 
tion 510,  or  if  both  classes  of  roads  were 
to  be  governed  by  all  the  provisions  of  the 
Code  relative  to  railroads,  so  far  as  they  are 
applicable,  why  enact  section  5107  And  if 
It  was  intended  that,  so  far  as  applicable, 
all  said  provisions^  should  apply  to.  street 
railroads,  would,  not  the  Legislature  have 
expressly  and  specially  so  declared,  as  it 
has  done  with  respect  to  the  provisions  of 
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title  87  There  Is  bnt  one  answer  to  these 
qnestlons,  it  seems  clear  to  us. 

It  is,  however,  argued  that  the  reason  for 
requiring  that  it  be  disclosed  by  the  arti- 
cles of  incorporation  and  the  affidavit  that 
10  per  cent  of  the  required  amount  of  the 
capital  stock  subscribed  has  actually  been 
"paid  to  a  treasurer  for  the  benefit  of  the 
corporation"  applies  with  equal  force  to 
street  railroad,  as  well  as  ordinary  railroad, 
corporations.  This  may  be  conceded;  but 
the  reply  is  that  the  right  to  incorporate 
and  the  prerequisites  to  the  formation  of 
corporations  come  from  the  Legislature,  and 
if  that  body  has  not  seen  fit  to  require  one 
class  of  corporations,  In  order  to  become 
such,  to  do  things  which  are  required  of  oth- 
er classes,  it  is  not  for  the  courts  to  supply 
the  omission,  however  weighty  and  forceful 
the  reasons  may  be  that  such  omission 
should  be  supplied. 

Our  conclusion  is  that  sections  291,  203, 
204,  and  295  have  no  application  to  street 
railroad  corporations,  and  that  it  is  there- 
fore unnecessary  for  petitioners  to  insert' In 
their  articles  of  incorporation  the  matters 
set  forth  in  subdivisions  2,  3,  and  4  of  sec- 
tion 291  of  the  Civil  Code,  or  to  file  with 
the  Secretary  of  State  the  aflldavit  pro- 
vided for  by  section  295  of  said  Code.  In 
other  words,  we  think  the  articles  of  Incor- 
poration presented  for  filing  to  respondent, 
and  of  which  a  copy  is  annexed  to  the  pe- 
tition herein,  are  sufficient  in  all  particulars, 
and  that  it  is  the  duty  of  the  Secretary  of 
State  to  file  the  same  upon  the  receipt  of 
the  proper  fee  therefor. 

The  demurrer  to  the  petition  will  be  over- 
ruled, and  in  accordance  with  this  order  let 
a  writ  of  mandate  Issue  out  of  this  court 
to  the  respondent,  Hon.  Charles  F.  Curry,  as 
Secretary  of  State,  requiring  and  compelling 
him  to  file  said  articles  of  incorporation  In 
hla  said  office  of  Secretary  of  State. 

We  concur:  CniPMAN,  P.  J.;  BUR- 
NETT, 3. 

(83  Kan.  782) 

WENDORFF  v.    DILI* 
(Sopreme  Court  of  Kansas.    Jan.  7,  1911.) 

(Bvllalni*  in  the  Court.) 
JUDOKS  (J  8*)— VacAnct— ErjccnoK— "Rboij- 

Ui*   ElLBCTIOW."  > 

An  election  at  which  judges  of  the  district 
court  are  to  be  chosen  for  a  full  term  in  any  of 
the  judicial  districts  of  the  state  ii  as  to  that 
office  in  every  district  a  re^rular  election  within 
the  meaning  of  the  constitutional  provision 
that,  "in  case  of  vacancy  in  any  judicial  ofiBce, 
It  shall  be  filled,  by  appointment  of  the  Gov- 
ernor until  the  next  regular  election  that  shall 
occur  more  than  thirty  days  after  such  vacancy 
■ball  have  happened." 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec. 
Dig.  18.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6036,  6037.] 


Quo  warrafito  by  J.  H.  Wendortf  tjialnst 
William  Dill.    Judgment  for  plaintiff. 
See,  also,  112  Paa  166. 

L.  S.  Ferry,  T.  F.  Doran,  and  a  A.  Magaw, 
for  plaintiff.    F.  B.  Dawes,  for  defendant 

MASON,  J.  In  November,  1908,  James  H. 
Qlllpatrick  was  elected  Judge  of  the  district 
court  of  Leavenworth  county,  constituting 
the  First  Judicial  district  for  the  full  term 
of  four  years.  In  October,  1909,  he  resign* 
ed,  and  William  Dill  was  appointed  to  fill 
the  vacancy.  At  the  election  of  November, 
1910,  candidates  for  the  place  were  voted 
for;  J.  H.  Wendorff  receiving  a  majority  of 
the  votes.  He  brings  action  In  this  court  for 
the  possession  of  the  office.  The  question  In* 
volved  is  whether  the  title  of  Judge  DUI  un* 
der  the  appolntmmit  lasts  until  the  election 
of  November,  1912,  or  expired  with  the  qual- 
ification of  a  successor  elected  in  1910.  The 
decision  depends  upon  the  meaning  of  the 
phrase  "next  regular  election"  in  the  provl^ 
sion  of  the  Constitution  (article  3,  i  11)  that, 
"in  case  of  vacancy  In  any  Judicial  office.  It 
shall  be  filled  by  appointment  of  the  govern* 
or  until  the  next  regular  election  that  shall 
occur  more  than  thirty  days  after  such  va* 
cancy  shall  have  happened."  Originally  there 
was  room  for  the  contention  that  "regular" 
was  'Used  merely  in  distinction  from  "spe* 
cial,"  and  designated  any  election,  held  un- 
der the  general  law,  that  provided  machinery 
for  receiving  and  canvassing  votes  for  the 
office  Involved.  However,  in  (Mclntyre  v.  II* 
Iff,  64  Kan.  747,  68  Pac.  633,  Its  meaning  waa 
restricted  to  "the  next  election  regularly  held 
conformable  to  law  at  which  the  particular 
class  of  Judicial  officers  In  question  is  to  be 
chosen."  The  defendant  maintains  that  for 
the  purposes  of  applying-  this  rule  the  class 
of  oQlcers  to  which  he  belongs  does  not  in- 
clude Judges  of  all  the  district  coutts  in  the 
state,  tout  only  those  normally  elected  at  the 
same  time.  The  Constitution  (article  3,  Sf 
5,  18)  created  five  Judicial  districts,  the  Judg* 
es  of  which  were  to  be  elected  in  18U0  and 
quadrennially  thereafter.  As  each  new  dis- 
trict was  formed  the  regular  term  of  office 
of  its  Judge  was  usually  made  to  begin  in 
January  after  the  ensuing  general  election. 
State  V.  Thoman,  10  Kan.  191 ;  Peters  ▼. 
Board  of  State  Canvassers,  17  Kan.  3C5; 
Smith  V.  Holt  24  Kan.  771.  In  1902  general 
elections  In  the  odd-numbered  years  were 
abolished,  and  since  then  a  part  of  the  dis- 
trict Judges  of  the  state  have  been  chosen  at 
eac^  biennial  election.  Therefore,  by  reason 
of  the  difference  in  the  time  of  their  selec* 
tlon.  It  may  be  said  that  in  a  sense  there  are 
now  two  classes  of  district  Judges,  and,  aa 
the  First  district  was  created  by  the  Consti- 
tution, its  Judge  belongs  In  the  class  with 
those  ordinarily  to  be  chosen  In  1012.  In 
State  V.  Holcomb,  83  Kan.  266,  111  Pac.  18ti 
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where  the  tenure  of  the  appointee  to  a  newly 
created  judgeship  was  discussed,  the  court 
said  that  his  office  "should  be  classlfled  with 
that  of  the  district  jndges  whose  successors 
are  to  be  chosen  at  the  election  to  be  held 
In  November,  1910" ;  but  this  language  was 
osed  with  no  purpose  to  suggest  that  the  two 
groups  resulting  from  this  classlflcation  were 
to  be  regarded  as  separate  classes  In  the 
sense  In  which  the  term  was  employed  In 
the  McIntyre-IlifT  Case. 

Under  similar  constitutional  and  statutory 
provisions,  it  has  in  other  states  been  held, 
In  substance,  that  the  words  "next  regular 
election"  refer  to  an  election  at  which  the 
very  office  in  question  would  ordinarily  be 
filled.  People  of  North  Carolina  ex  rel. 
Cloud  V.  Wilson,  72  N.  C.  165 ;  State  of  Flor- 
ida ex  tel.  T.  Ansel  B.  Philips,  30  Fla.  579, 
691, 11  South.  922 ;  State  ex  rel.  McOee  ▼. 
Gardner,  S  S.  D.  553,  54  N.  W.  606.  Other 
decisions  have  a  contrary  tendency.  People 
Y.  Babcock,  123  Cal.  307,  55  Pac.  1017;  State 
of  Missouri  ex  rel.  Attorney  General,  Relat- 
or, V.  Conrades,  45  Mo.  45.  Some  of  the  cas- 
es cited,  perhaps  all  of  them,  might  be  dis- 
tinguished from  the  present  one  on  the  ground 
of  differences  in  the  laws  Interpreted.  We 
deem  It  unnecessary  to  discuss  them  In  de- 
tail, because  we  think  the  decision  here  must, 
in  any  event,  be  controlled  by  considerations 
now  to  be  stated.  The  words  of  the  Consti- 
tution may  be  open  to  a  construction  permit- 
ting one  appointed  to  a  judicial  office  to  hold 
antll  the  time  when  an  election  would  reg- 
ularly have  been  held  to  fill  the  office.  If  no 
racancy  had  occurred.  But  to  give  them 
such  a  meaning  would  be  to  defeat  the  very 
purpose  they  were  obviously  designed  to  ac- 
complish— that  Is,  to  further  the  policy  of 
filling  judicial  offices  by  election  rather  than 
by  appointment,  and  to  shorten  the  time  for 
which  an  appointee  may-  serve.  To  allow  a 
district  judge  appointed  to  fill  a  vacancy  to 
hold  antil  the  election  at  which  that  partic- 
ular office  would  ordinarily  be  filled  would 
be  much  the  same  as  letting  htm  fill  out  the 
unexpired  term.  The  Interval  between  the 
election  in  November  and  the  taking  of  the 
office  in  January  is  too  small  to  have  been 
of  itself  the  object  of  any  special  solicitnde 
on  the  part  of  the  framers  of  the  Constltn- 
tlon.  If  It  had  seemed  advisable  to  allow 
the  appointee  to  hold  until  two  months  from 
the  end  of  the  term,  it  would  hardly  have 
been  thought  worth  while  to  dispossess  him 
before  the  new  term  began.  The  Constitu- 
tion (article  3,  i  2)  provided  for  three  mem- 
bers of  the  Supreme  Court,  a  chief  justice 
and  two  associate  justices,  one  to  be  elected 
for  six  years  at  each  biennial  election.  The 
convention  can  scarcely  have  Intended  that, 


If  the  chief  justice  died  In  the  first  few 
months  of  his  service,  the  person  appointed 
to  fill  the  vacancy  should  hold  for  five  years, 
during  which  time  two  elections  for  state  of- 
ficers should  be  held  without  choosing  a  suc- 
cessor, and  then  retire  two  months  before 
the  expiration  of  the  regular  term.  In  the 
section  of  the  Ohio  Constitution,  from  which 
the  provision  under  consideration  was  taken, 
the  expression  used  was  "annual  election." 
Const.  Ohio  1%1,  art  4,  {  13.  As  the  provision 
was  originally  reported  to  the  Kansas  Con- 
stitutional Convention  and  adopted  the  phrase 
was  "general  election."  Proceedings  and  De- 
bates of  the  Constitutional  Convention,  pp. 
67,  73.  The  change  from  "annual"  to  "gen- 
eral" was  doubtless  occasioned  by  the  fact 
that  justices  of  the  peace  were  required  to 
be  chosen  at  township  elections,  to  be  held 
in  April.  The  work  cited  does  not  disclose  at 
what  state  of  the  proceedings  tbe  word  "gen- 
eral" was  changed  to  "regular,"  but  the. 
change  may  be  thus  accounted  for.  In  the 
original  draft  the  term  "general  election"  was 
made  to  embrace  township  elections.  Same, 
p.  177.  Later,  on  the  recommendation  of  the 
committee  on  phraseology,  it  was  restricted 
to  the  annual  elections  In  November.  Same, 
p.  388.  The  November  and  April  elections 
could  not  both  be  covered  by  either  the  word 
"annual"  or  "general."  Some  new  term  was 
necessary,  and  "regular"  was  doubtless  adopt- 
ed without  a  purpose  to  change  the  spirit  of 
the  original  provision.  From  the  earliest 
history  of  the  state  down  to  the  present  time, 
the  practice  has  been  for  one  appointed  as  a 
district  judge  to  hold  under  the  appointment 
only  until  the  qualification  of  a  successor 
chosen  at  a  general  election  whether  that 
particular  office  would  ordinarily  be  filled  at ' 
that  time  or  not  So,  where  a  vacancy  has 
been  created  by  the  death  or  resignation  of 
a  justice  of  the  Supreme  Court  who  had  sev- 
eral years  still  to  serve,  at  the  next  election 
for  state  officers  a  successor  has  been  chosen. 
In  several  cases  In  this  court  it  has  been  as- 
sumed that  this  established  practice  was  In 
accordance  with  the  requirements  of  the  Con- 
stitution. See  the  cases  cited  In  State  v.  Hol- 
comb,  supra;  also,  Bawden  v.  Stewart  14 
Kan.  355.  In  view  of  the  history  of  the  con- 
stitutional provision,  of  Its  manifest  purpose, 
and  of  the  practical  interpretation  long  plac- 
ed upon  it,  we  conclude  that  an  election  at 
which  judges  of  the  district  court  are  to  be 
chosen  for  a  full  term  in  any  of  the  districts 
of  the  state  is  as  to  that  office  In  every  dis- 
trict a  regular  election  within  the  meaning 
of  that  expression  as  there  used. 

Upon  these  considerations,  judgment  for 
the  plaintiff  has  already  been  rendered.  All 
the  Justices  concurring. 
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(8S  Kan.  66E) 

HUNT  et  al.  t.  RB3MSBERG  et  aLt 
(Sapieme  Conrt  of  Kansas.    Jan.  8,  1911.) 

(Syllahm  by  the  Court.) 
INSUBANCB   (§   795«)  —  Mdtuai.   Benefit  — 

RiOHT  TO  PBOCBEDB— CONSTBUCnON  OF  CBB- 

TinOATE— "Legai,  Repbesentativk." 

A  fraternal  insurance  association  isaned  a 
certificate  of  membership  to  a  man  who  named 
his  wife  as  beneficiary.  It  was  provided  that 
in  caae  the  wife  died  before  he  did,  he  might 
name  another  beneficiary,  bat  if  he  failed  to  do 
so,  or  it  for  any  reason  there  was  none  when 
the  insurance  should  be  payable,  the  money 
should  be  paid  to  his  legal  representative.  The 
wife  died ;  he  died  some  years  after;  an  ad- 
ministrator of  his  estate  was  appointed,  to 
whom  the  association  paid  the  money.  The 
insured  left  three  minor  children,  who  com- 
.  menced  an  action  against  the  administrator  and 
his  sureties  to  recover  the  money.  Held,  that 
they  ought  not  to  recover.  The  administrator 
was  the  "legal  representative"  of  the  deceased, 
within  the  meaning  of  that  term,  and  was  en- 
titled to  the  money  as  a  part  of  the  estate  of 
the  insured. 

[Ed.  Note.-^For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1973;    Dec.  Dig.  I  795.* 

For  other  definitions,  see  Words  and  Fbrasea, 
vol.  5,  pp.  4070-4079;   vol.  8.  p.  7704.] 

Johnston,  (X  3.,  and  Smith  and  Porter,  JJ., 

dissenting. 

Appeal  from  District  Court,  Allen  Coanty. 

Action  by  Charlie  Hunt  and  others  against 
John  D.  Remsberg  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed. 

Clias.  R.  Apt,  for  appellants.  Ritter  & 
Forrest,  for  appellees. 

ORAVES,  J.  This  Is  an  action  upon  an 
administrator's  bond  to  recover  insurance 
money  received  upon  the  life  of  John  Hunt, 
deceased,  and  used  as  a  part  of  bis  estate. 
Tbe  widow  is  dead;  the  plaintiffs  are  all 
the  children  of  said  John  Hunt,  deceased. 
It  is  claimed  that  this  money  belongs  ex- 
clusively to  the  children  of  John  Hunt,  de- 
ceased, and  Is  no  part  of  the  estate  of  the 
insured,  and  that  neither  the  administrator 
nor  the  probate  court  have  any  right  to  as- 
sume control  of  or  to  exercise  any  domin- 
ion over  it. 

Jolm  Hunt,  on  tbe  2d  day  of  December, 
1897,  at  Burlington,  Iowa,  Joined  the  associa- 
tion known  as  the  Merchant's  Life  Associa- 
tion, located  at  that  place.  He  thereby  be- 
came a  member  of  that  association  with  his 
life  insured  in  tbe  sum  of  $2,000.  It  was  an 
insurance  association  organized  upon  the 
mutual  plan.  John  Hunt  died  intestate 
April  30,  1907,  at  Gas,  Allen  county,  Kan., 
leaving  three  minor  children  as  his  sole  belrs 
at  law;  his  wife  having  died  prior  thereto. 
John  D.  Remsberg  was  duly  appointed  as 
administrator  of  said  estate  and  was  duly 
qualifled  and  entered  upon  his  duties  as 
such.  In  May  following  he  collected  the 
12,000  insurance  money  from  the  associa- 
tion and  reported  It  to  the  probate  conrt 


When  John  Hunt  received  bis  certificate 
of  membership,  be  named  bis  wife,  Martha 
Elizabeth  Hunt,  as  beneficiary,  who  on  Feb- 
ruary 2C,  1900,  died  at  their  residence  in 
Packwood,  Iowa,  where  they  resided  when 
the  insurance  was  obtained.  A  few  years 
afterward  they  removed  to  Allen  county, 
Kan.,  where  they  resided  until  the  death  of 
John  Hunt.  There  is  a  provision  In  tbe  cer- 
tificate of  membership  which  reads :  "In  tlie 
event  of  the  death  of  tbe  beneficiary  prior  to 
that  of  tbe  member,  or  in  case  none  is  nam- 
ed, the  benefit  then  to  be  payable  to  tbe  le- 
gal representative  of  tbe  deceased  member." 
No  other  beneficiary  was  named  by  John 
Hunt  after  tbe  death  of  bis  wife,  although  be 
bad  a  right  to  make  such  an  appointment 
at  any  time  after  her  death.  The  adminis- 
trator, under  tbe  directions  and  orders  of 
tbe  probate  court,  paid  tbe  proceeds  of  said 
Insurance  certificate  to  the  creditors  of  said 
estate  to  tbe  amount  of  $1,500.  The  de- 
fendants, J.  S.  Christian  and  T.  J.  Anderson, 
are  sureties  on  the  administrator's  bond.  It 
Is  contended  by  tbe  plaintiffs  that  tbe  pro* 
ceeds  of  tbe  certificate  belong  exclusively  to 
tbe  legal  representatives  of  John  Hunt,  and 
that  bis  children  are  such  legal  representa- 
tives, while  it  is  contended  by  tbe  defend- 
ants that  tbe  legal  representative  is  tbe  ad- 
ministrator, John  D.  Remsberg;  and  this 
constitutes  the  sole  question  In  controversy. 

Tbe  question  as  to  who  constitutes  tbe 
legal  representative  of  tbe  bolder  of  an  in- 
surance policy  is  not  very  well  settled.  Tbe 
proper  interpretation  seems  to  depend  upon 
the  context  of  the  instrument  where  used, 
and  surrounding  circiunstances. 

In  tbe  case  of  Orlswold  v.  Sawyer,  125  N. 
X.  411,  26  N.  E.  464,  it  is  said:  "The  words 
'legal  representatives'  mean,  ordinarily,  ex- 
ecutors or  administrators,  and  that  meaning 
will  be  attributed  to  them  in  any  instance, 
unless  there  be  facts  existing  which  show 
that  tbe  words  were  not  used  in  their  ordi- 
nary sense,  but  to  denote  some  other  and 
different  idea.  Tbe  facts  in  this  case  are 
not  sufficient  to  change  tbe  ordinary  meaning 
of  this  language,  and  we  therefore  must  at- 
tribute to  the  Insured  an  Intention  in  con- 
formity to  the  ordinary  meaning  given  to 
those  words."  See,  also.  Cox  v.  Curwen,  118 
Mass.  198,  where  the  syllabus  reads:  "A.  b^ 
Indenture  conveyed  all  tbe  property  inherit- 
ed from  his  father  to  B.  in  trusty  to  retain 
and  bold  It  during  the  life  of  A.,  to  convert 
tbe  real  estate  into  personalty,  to  render  ac- 
counts to  him  annually,  and  to  pay  to  him 
from  time  to  time  the  Income,  and,  if  neces- 
sary, part  of  tbe  principal  at  tbe  discretion 
of  the  trustee,  for  tbe  benefit  of  A.  and  his 
daughter,  and  after  his  death  to  transfer  all 
the  estate  then  remaining  to  his  'legal  rep- 
resentatives.' Held,  that  there  was  nothing 
in  the  indenture  to  show  that  the  words  'le- 
gal representatives'  were  intended  to  have 


*>«r  othar  cans  »*•  sunt  topic  tad  Mctlou  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  K«7  No.  Scries  *  Sap'r  Indazss 
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other  than  their  ordinary  meaning,  'execu- 
tors and  administrators,'  and,  A.  having  de- 
vised the  residue  of  the  estate,  that  the  trust 
estate  should  be  conveyed  by  B.  to  A.'s  ex- 
ecutor to  be  distributed  according  to  the 
terms  of  the  will." 

The  second  syllabus  in  the  case  of  John- 
son V.  Van  Epps,  110  111.  552,  reads:  "The 
words  'legal  representatives,'  in  a  policy  of 
Insurance,  as  designating  the  beneficiaries, 
when  there  is  nothing  in  the  context  or  sur- 
rounding circumstances  to  indicate  a  con- 
trary intention,  mean  'executors  or  admin- 
istrators.' A  policy  of  Insurance  payable  to 
the  legal  representatives  of  the  assured  Is 
the  same  as  if  made  payable  to  himself." 

In  the  case  of  Lodge  v.  Weld,  139  Mass. 
499,  2  N.  E.  95,  it  is  said:  "There  can  be 
no  doubt  that  the  ordinary  meaning  of  the 
term  'legal  representatives'  is  'executors  and 
administrators.'  Cox  v.  Curwen,  118  Mass. 
198;  Price  v.  Strange,  6  Madd.  159.  In 
wills,  the  term  may  mean  whatever  the  tes- 
tator Intended;  but  if  the  meaning  la  not 
<x>ntrolIed  by  the  context,  it  means  execu- 
tors or  administrators." 

In  Geoffroy  ▼.  Gilbert,  15  Misc.  Rep.  60, 
36  N.  Y.  Supp.  884,  as  follows:  "Primarily 
the  words  'legal  representatives'  signify  the 
executors  or  administrators  of  a  deceased 
person.  They,  however,  have  been  construed 
to  refer  to  blood  relations  as  heirs  or  next 
of  kin,  and  are  held  to  mean  that  class  of 
persons  where  the  circumstances  indicate 
such  Intention,  and  where  a  father  took  out 
a  lif%  policy  payable  to  bis  daughter,  four 
years  old,  or  her  legal  representatives,  and 
she  married  and  died  before  her  father,  her 
husband  Is  not  entitled  to  the  proceeds  of  the 
policy." 

The  ordinary  meaning  of  the  words  "legal 
representatives"  is  "executors  and  adminis- 
trators," and  they  will  be  given  this  meaning 
where  there  Is  nothing  in  the  Instrument  in 
which  they  are  used  to  indicate  an  Intention 
to  use  them  In  any  other  sense.  Cox  v.  Cur- 
wen, 118  Mass.  198;  Lodge  v.  Weld,  139 
Mass.  499,  2  N.  E.  95 ;  Johnson  v.  Van  Epps, 
110  lU.  551. 

The  Insured  in  this  case,  J.  H.  Hunt,  nam- 
ed his  wife  as  beneficiary.  After  she  died 
there  remained  three  small  children,  and  he 
might  at  any  time,  for  several  years  there- 
after, have  named  some  other  person,  but 
did  not  do  so.  It  must  be  assumed  that  he 
knew  of  this  condition  in  his  certificate  and 
failed  to  appoint  another  beneficiary  for 
some  reason  satisfactory  to  himself,  but 
which  Is  not  clearly  expressed.  He  evident- 
ly thought  that  a  beneficiary  and  a  legal 
representative  were  not  persons  belonging  to 
the  same  class,  or  they  would  not  have  been 
mentioned  as  they  were  in  the  certificate, 
which  says,  if  there  be  no  beneficiary,  then 
the  money  shall  go  to  the  legal  representatives 
of  the  deceased  member.  It  would  have  been 
very  easy  to  change  the  words  "legal  repre- 
sentatives" to  "children,"  if  that  had  been 


the  desire,  and  then  the  intent  would  have 
been  unmistakable.  It  seems  unreasonable  to 
assume  that  John  Hunt  was  familiar  with 
the  narrow  margin  of  difllerence  between 
these  phrases  and  how  by  Interpretation 
they  could  be  made  to  mean  the  same  thing 
or  otherwise.  It  seems  more  reasonable  to 
assume  that  if  he  so  understood,  be  would 
have  been  sufficiently  solicitous  for  his  chil- 
dren to  have  made  his  meaning  clear.  We 
do  not  know  why  he  neglected  to  appoint  an- 
other beneficiary.  We  only  know  that  he  al- 
lowed the  language  to  stand  unchanged 
v^hlch,  in  its  ordinary  meaning.  Justified  the 
interpretation  placed  upon  it  by  the  insur- 
ance company  when  it-  paid  the  money,  and 
by  the  administrator  and  probate  judge  who 
officially  exercised  Jurisdiction  over  it.  The 
ordinary  meaning  of  the  langruage  used 
Would  lead  to  this  conclusion,  and  we  are 
unable  to  find  anything,  either  in  the  instru- 
ment where  this  language  is  used  or  else- 
where in  the  case,  which,  to  our  minds, 
shows  any  other  Intent 

The  Judgment  is  reversed,  with  direction 
to  enter  costs  in  favor  of  defendapts. 

BtJRCH  and  MASON,  JJ.,  concur. 

BENSON,  J.  (concurring  specially).  Gon- 
curring  with  the  opinion  of  the  majority  of 
the  court  I  desire  to  add :  (1)  The  articles  of 
incorporation  of  the  Insurance  company 
which  issued  the  policy  In  question  declare 
that  beneficiaries .  may  be  "husband,  wife, 
relative,  legal  representative,  heir,  or  lega- 
tee." It  must  be  presumed  that  these  terms 
were  used  in  their  ordinary  sense,  and  that 
each  represents  a  distinct  class.  The  Iowa 
statute  set  out  in  the  pleadings  authorizes 
Insurance  for  such  beneficiaries,  using  the 
same  terms,  and  Including  creditors  also. 
The  term  "legal  representative,"  as  used  In 
the  articles  referred  to  and  In  the  statute, 
clearly  applies  here,  as  It  does  ordinarily  to 
an  administrator  or  executor. 

(2)  The  policy  was  written  in  accordance 
with  the  power  given  by  the  articles  of  in- 
corporation and  the  statute  naming  the  wife 
as  the  beneficiary,  with  the  proviso  that  in 
case  she  died,  and  no  new  beneficiary  was 
designated  by  the  member,  the  amount  of 
the  policy  should  be  paid  to  his  legal  rep- 
resentative. The  wife  did  die  before  thein- 
sured ;  no  new  beneficiary  was  named;  hence 
it  was  payable  to  the  administrator,  unless 
the  apparent  meaning  of  the  language  of  the 
statute,  the  articles,  and  the  policy,  is  con- 
trolled by  some  statute  or  Judicial  interpre- 
tation to  the  contrary. 

(3)  The  provisions  of  the  Iowa  statute  re- 
lied upon  by  the  appellees  do  not  appear  to 
affect  the  question.  These  provisions  are: 
"But  a  certificate  lasued  for  the  benefit  of 
the  wife  or  children  shall  not  be  thus  chang- 
ed so  as  to  become  payable  to  creditors," 
and  "a  policy  of  life  insurance  on  the  life 
of  an  Individual,  in  the  absence  of  an  agree- 

Digitized  by  ^OOQIC 


592 


112  PACIFIC  REPORTER 


(Kan. 


ment  or  assignment  to  the  contrary,  shaU  ln> 
are  to  tbe  separate  use  of  tbe  husband  or 
wife  and  children  of  said  individual  Inde- 
pendently of  his  creditors."  Code  Iowa,  §§ 
1789,  1806.  The  first  provision  referring  to 
benefit  certificates,  if  It  applies  In  any  case 
to  an  ordinary  Insurance  policy  like  the  one 
nnder  consideration,  has  no  application  here, 
for  there  was  no  ctiange  attempted.  The  pol- 
icy was  made  payable  directly  to  the  legal 
representative,  subject  only  to  tbe  death  of 
the  wife  before  the  death  of  the  insured.  It 
was  not  Issued  to  creditors,  but  for  tbe  ben- 
efit of  the  estate.  Whether  creditors  might 
ultimately  share  In  It  was  a  contingency 
which,  if  contemplated  at  all,  was  not  pro- 
hibited by  the  statute,  nor  by  public  policy, 
which  Is  not  inimical  to  the  payment  of 
debts.  The  other  statutory  provision  only 
declares  that,  In  the  absence  of  an  agreement 
or  assignment  to  the  contrary,  the  policy 
shall  Inure  to  wife  or  children.  Here  tbe 
agreement  to  the  contrary  is  expressly  made 
in  the  contract..  The  statute  thus  recognizes 
the  right  to  malce  insurance  available  to 
creditors,  Jf  the  Insured  so  desires.  Both  of 
tjiese  statutory  provisions,  however,  relate 
to  Insurance  payable  to  creditors  directly, 
and  not  to  any  contingent  or  possible  bene- 
fits-they  may  receive  through  the  administra- 
tion of  an  estate. 

(4)  The  Iowa  decision  relied  upon  by  the 
appellees  (In  re  Estate  of  Conrad,  89  Iowa, 
396,  398,  56  N.  W.  535,  536,  48  Am.  St  Rep. 
396),  dees  not  sustain  their  contention.  Tbe 
policy  there  was  made  payable  to  the  wife 
of  the  Insured  or  to  his  legal  representatives, 
or  if  not  living  at  the  time  of  tbe  death  of 
the  insured,  tbe  sum  then  to  be  payable  to 
his  children.  It  will  be  observed  that  tbe 
beneficiary  named  was  the  wife  or  her  le- 
gal, representative,  and  that  there  was  an 
express  provision  added  that  her  children 
should  receive  the  money.  The  court  said: 
"It  is  expressly  provided  in  the  policy  that, 
if  the  assured  be  not  living  at  the  time  the 
policy  becomes  payable,  the  amount  thereof 
shall  be  payable  to  her  children.  There  was 
no  authority  to  make  payment  to  the  admin- 
istrator of  her  estate  in  any  event.  The 
clause  authorizing  payment  to  'her  legal  rep- 
resentatives' does  not  mean  payment  to  their 
administrator.  It  contemplates  payment  to 
some  legal  representative  appointed  by  the 
wife  to  receive  the  money  for  her.  There 
can  be  no  other  meaning  attached  to  the  ex- 
pression 'legal  representatives,'  because  it  is 
expressly  provided  that,  if  the  assured  be 
not  then  living,  payment  shall  be  made  to  the 
children  or  their  guardian." 
.  As  the  policy  in  the  foregoing  case  requir- 
ed tbe  payment  to  be  made  to  the  children, 
tbe  term  "legal  representative,"  as  there 
used,  necessarily  meant  a  person  authorized 
to  receive  payment  for  them.  No  other  mean- 
ing could  be  given  consistently  with  the 
terms  of  the  policy.    An  earlier  case  in  that 


state,  Kelley  ▼.  Mann,  56  Iowa,  625,  10  K. 
W.  211,  held  that  it  was  the  duty  of  an  ad- 
ministrator to  collect  a  policy  payable  to  per- 
sonal representatives,  but  also  held  that  it 
could  not  be  applied  to  tbe  payment  of  debts, 
because  of  a  statute  expressly  exempting  the 
proceeds  of  certain  life  insurance  therefrom. 
That  statute,  however,  was  not  pleaded  In 
this  case  (which  was  decided  upon  a  motion 
for  judgment  on  the  pleading),  but  If  it  had 
been  pleaded,  it  would  not  have  been  con- 
trolling here,  for  exemption  laws  are  not 
a  part  of  the  contract;  they  are  subject  to 
the  laws  of  the  forum.  Chicago,  Rock  Is- 
land, etc.,  Ry.  V.  Sturm,  174  U.  S.  710,  17 
Sup.  Ct.  797,  43  L.  Ed.  1144;  Freeman  on 
Execution,  g  209. 

In  Schultz  V.  Citizens'  Mutual  life  Ins. 
Co.,  59  Minn.  308,  61  N.  W.  331,  it  appeared 
that  the  policy  was  made  payable  to  and 
for  the  sole  use  of  the  l%al  representatives 
of  the  insured.  On  the  application,  made 
part  of  tbe  policy,  tbe  Insured  stated  that 
the  money  should  be  paid  to  bis  "legal  heirs" 
— "wife,  if  living."  Construing  the  language 
of  the  two  instruments  together,  the  court 
held  that  the  policy  was  payable  to  tbe  wife 
and  children  of  the  deceased.  This  decision 
supports  the  principal  opinion  that  it  is  per- 
missible to  construe  the  term  "legal  repre- 
sentative" with  reference  to  the  context 

(5)  The  answer,  admitted  by  the  motion  for 
judgment  to  be  true,  alleged  that  the  money 
was  received  In  May,  1907,  and  that  it  had 
been  disbursed  In  accordance  with  and  under 
the  judgments  and  order  of  the  probate 
court,  before  tbe  commencement  of  this  ac- 
tion (March,  1909);  that  the  administrator 
had  duly  performed  all  the  orders  and  judg- 
ments of  the  court  respecting  said  estate,  and 
had  not  violated  any  condition  of  his  bond. 
There  is  no  averment  In  tbe  petition  that  the 
appellees  ever  presented  their  claim  In  tbe 
probate  court,  although  the  sum  due  on  this 
policy  appeared  on  the  Inventory.  A  grave 
question  Is  presented  whether,  even  If  the 
appellees  were  entitled  to  the  fund,  they 
should  not  have  presented  their  claim  In  the 
pi-obate  court.  The  right  of  the  administra- 
tor to  collect  the  money  is  expressly  held  In 
Kelley  v.  Mann,  supra.  The  fuild  was  thus 
brought  within  the  jurisdiction  of  the  pro- 
bate court  and  the  question  remains  wheth- 
er there  is  any  breach  of  the  bond,  tmtU 
there  is  a  violation  of  some  order  of  the  court 
respecting  Its  distribution. 

JOHNSTON,  C.  J.  (dissenting).  While  the 
technical  meaning  of  the  term  "legal  repre- 
sentative" is  an  executor  or  administrator, 
it  Is  frequently  used  In  Insurance  policies 
like  the  one  in  this  action  to  mean  next  of 
kin  or  heirs.  Looking  at  the  statute  and  the 
charter  of  the  association  in  pursuance  of 
which  the  contract  was  made,  as  well  as  the 
surrounding  circumstances,  it  appears  quite 
manifest  to  me  that  the  term  was  used  here 
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In  the  broader  sense,  and  meant  a  ndtaral 
representative,  like  husband,  wife,  relative, 
or  heir,  in  connection  with  whom  the  term 
was  used.  It  was  so  interpreted  In  Olmstead 
V.  Benefit  Society,  37  Kan.  93,  14  Pac.  449. 
The  certificate  In  question  was  issued  by  an 
Iowa  association  organized  under  an  Iowa 
statute,  and  we  may  look  to  that  statute  and 
the  decisions  under  It  in  interpreting  the 
contract  The  statute  provides  that  the  pur- 
pose of  insuring  the  lives  of  the  members 
Is  to  "furnish  benefits  to  the  wives,  heirs, 
orphans,  or  legatees  of  deceased  members." 
Code  Iowa,  i  1784.  Another  provision  of 
the  statute  indicating  that  it  was  not  con- 
templated that  creditors  could  obtain  benefits 
or  proceeds  of  Insurance  through  an  executor 
or  administrator  is  that  the  beneficiary  may 
be  changed  at  the  pleasure  of  the  assured, 
and  it  Is  then  provided  tliat  "no  certificate 
issued  for  the  l>enefit  of  a  wife  or  children 
shall  be  thus  changed,  so  as  to  become  pay- 
able to  the  creditors."  Iowa  C!ode,  I  1789. 
In  this  case,  the  wife  i^as  named  as  benefi- 
ciary. Under  the  statute,  it  would  have 
been  impossible  for  the  assured  to  have 
changed  the  beneficiary,  so  as  to  have  made 
the  benefits  payable  to  creditors. 

In  the  face  of  this  provision,  the  benefits 
ooi^t  not  to  be  given  to  creditors  through 
the  technical  definition  of  the  term  "legal 
representative."  The  term  being  susceptible 
of  Interpretation  as  an  heir  or  child,  it 
should  be  given  that  meaning,  rather  than 
one  that  would  be  in  conflict  with  the  stat- 
ute. "The  words  'legal  representatives'  have 
•  secondary  sense  well  recognized,  which 
harmonizes  entirely  with  the  purposes  and 
objects  of  tlie  association.  The  Instances 
are  not  few  in  wlilch  they  have  been  held  to 
mean  heirs  at  law.  The  terms  'legal  repre- 
sentative,' 'personal  relatives,'  etc.,  are  often 
used  tn  statutes  and  instruments  of  writing 
In  a  broader  sense,  so  as  to  ln<dude  all  per- 
sons who  stand  In  the  place  of  or  represent 
the  Interest  of  another,  either  by  his  act  or 
operation  of  law."  In  re  Harton,  213  Pa. 
490,  62  Atl.  1068,  4  L.  R.  A.  (N.  S.)  939.  An- 
other section  of  the  statute  provides  that 
In  the  absence  of  an  agreement  to  the  con- 
trary a  policy  "shall  inure  to  the  separate 
nse  of  the  huslrand,  wife,  and  children  of 
said  individual  -  Independently  of  his  cred- 
itors" (Code  Iowa,  J  1805),  and  in  the  same 
section  there  is  a  provision  that  the  proceeds 
of  a  policy  shall  be  exempt  from  liability  for 
any  debts,  and  still  other  provisions,  to  the 
effect  that  benefits.  Indemnity,  or  the  avails 
of  policies  shall  be  exempt  from  liability  for 
debts.  It  may  be  mentioned,  too,  that  the 
charter  of  the  association  struck  out  the 
term  "creditors"  from  the  list  of  those  who, 
under  the  statute,  might  have  been  named  as 
beneficiaries.  It  was  competent  for  the  as- 
sociation to  narrow  the  classes  to  whom  ben- 
efits might  go,  and  the  charter  of  the  asso- 
ciation named  all  of  those  mentioned  by  the 
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statute,  except  creditors.  It  Is  provided,  too, 
that  a  certificate  when  .issued  to  those  desig- 
nated by  statute  cannot  be  assigned  to  any 
one  else.  Code  Iowa,  §  1789.  The  Supreme 
Court  of  Iowa  held  that  an  administrator 
who  obtained  money  on  a  policy  payable  to 
legal  representatives  was  liable  for  the 
avails  of  the  policy,  which  should  have  been 
paid  to  the  wife  and  children.  Kelley  v. 
Mann,  56  Iowa,  623,  10  N.  W.  211.  See,  also, 
In  re  Estate  of  Conrad,  89  Iowa,  396,  56  N.  W. 
535,  48  Am.  St  Rep.  396.  In  Schultz  v.  Citi- 
zens' Mutual  Life  Ins.  Co.,  59  Minn.  308,  01 
N.  W.  331,  where  the  term  "legal  representa- 
tive" was  used  in  the  contract  and  the  appli- 
cation stated  that  the  insurance  was  taken 
for  the  benefit  of  legal  representatives,  it 
was  held  that  the  term  should  be  interpreted 
as  meaning  heirs  or  next  of  kin,  and  not  ex- 
ecutors or  administrators.  In  deciding  it 
the  court  said:  "It  is  always  permissible  to 
construe  these  words  In  that  way,  especially 
in  wills  and  policies  of  life  Insurance,  where- 
ever  it  is  apparent  from  the  context  or  sub- 
ject-matter that  they  were  used  tn  that 
sense.  They  will  be  construed  in  that  way 
more  readily  in  policies  of  life  Insurance 
than  in  almost  any  other  kind  of  instrument 
for  the  reason  that  such  insurance  is  very 
commonly  intended  for  a  provision  for  the 
family  of  the  insured."  If  a  term  in  a  stat- 
ute is  of  doubtful  import,  It  should  be  con- 
strued In  connection  with  the  entire  statute 
and  the  obvious  purpose  of  the  lawmakers, 
and  when  the  whole  statute  and  charter  of 
the  association  are  considered,  it  seems  rea- 
sonably clear  to  me  that  proviaiou  was  not 
being  made  for  the  benefit  of  creditors.  The 
declared  purpose  of  the  statute  was  to  pro- 
vide protection  for  widows,  heirs,  orphans, 
and  legatees  of  deceased  members.  In  cases 
of  doubt  the  Intention  of  the  insured  is  an 
important  element  in  determining  the  mean- 
ing of  words  used  in  a  certificate. 

Now  the  assured  had  a  widow  and  chil- 
dren, and  he  became  a  member  of  an  asso- 
ciation that  was  organized  to  provide  insur- 
ance for  wives  and  children.  He  designated 
his  wife  as  a  beneficiary,  and  when  bis  wife 
died  the  children  still  needed  protection.  He 
did  not  It  is  true,  name  another  beneficiary 
after  the  death  of  his  wife;  but  it  is  not  to 
be  supposed  that  he  was  planning  and  In- 
tending to  make  provision  for  the  protection 
of  creditors  at  the  expense  of  his  children. 
It  is  rather  to  be  inferred  that  he  regarded 
the  term  "legal  representatives"  as  broad 
enough  in  its  meaning  to  include  his  chil- 
dren, and  so  far  as  Intention  can  go.  It  would 
not  take  much  evidence  to  raise  the  presump- 
tion that  he  Intended  the  insurance  for  Ills 
children,  and  not  for  his  creditors. 

SMITH,  J.  I  join  in  the  dissenting  opin- 
ion. PORTER,  J.  I  concur  in  the  foregoing 
dissent 
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(83  Kaa.  638) 

ELLIS  et  al.  t.  SNYDEai  et  ai  (two  cases). 
(Saprmne  Court  of  Kansas.    Jan.  9,  Idll.) 

(ByUahu*  hv  the  Court.) 

1.  Limitation  of  Actions  (§  155*)  —  Pabt 
Payment. 

A  husband  and  wife  executed  a  note  se- 
cured by  mortgage  on  their  land,  and  the  hus- 
band thereafter  died,  having  previously  con- 
veyed the  title  to  bis  wife.  The  widow  rented 
the  farm  to  her  son-in-law,  and  during  such 
tenancy  the  widow  died.  The  son-in-law,  with 
his  wife,  continued  in  possession  of  the  farm, 
and  before  the  expiration  of  five  years  from 
the  maturity  of  the  note  made  a  small  payment 
on  the  debt.  They  continued  in  possession  for 
a  number  of  years  until  this  action  to  fore- 
close the  mortgage  was  brought,  with  the  ac- 
quiescence of  the  brothers  and  sisters  of  the 
wife,  and  he,  with  her  consent,  made  ^veral 
payments  upon  the  indebtedness  and  paid  the 
taxes  on  the  land,  all  of  which  payments  were 
made  from  the  proceeds  of  crops  raised  upon  the 
land.  No  interval  of  five  years  elapsed  between 
such  payments.  He  neither  paid  nor  contracted 
to  pay  any  rent  to  any  of  the  heirs.  Held, 
that  such  payments  prevented  the  running  of 
the  statute  of  limitation  in  favor  of  any  of  the 
heirs  against   tlie   mortgage  debt. 

[EM.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {§  623,  627,  628;  Dec.  Dig. 
i  156.»] 

2.  I'ENANCT  IN  Common  (§  30*)— Dtmre  of 

COTENANT  IN    POSSESSION— PAYMENT  OF  IN- 
TEREST ON  Mortgage  and  Taxes. 

A  tenant  in  common  in  possession  of  mort- 
gaged real  estate,  with  the  acquiescence  of  the 
other  cotenantB,  and  in  the  absence  of  any  con- 
tract to  pay  rent',  owes  a  duty  to  the  other  co- 
tenants  to  pay  the  interest  maturing  on  the 
mortgage  and  taxes  accruing  on  the  land. 

[Ed.  Note.— B'or  other  cases,  see  Tenancy  in 
Common.  Cent  Dig.  §§  95, 90;  Dec  Dig.  |  30.*] 

Appeal  from  District  Court,  Sumner 
County. 

Actions  by  Charles  E.  Ellis  against  Eliz- 
abeth D.  Snyder  and  others  were  consolidat- 
ed on  the  death  of  Charles  B.  Ellis.  The  ac- 
tions were  revived  In  the  name  of  the  Com- 
monwealth Title  Insurance  &  Trust  Company 
and  Franklin  L.  Lyie,  executors.  Judgment 
for  defendants,  and  plaintiefs  appeal.  Re- 
versed and  remanded,  with  instructions. 

James  T.  Herrick  and  H.  W.  Herrlck,  for 
appellants.    Ed  T.  Hackney,  for  appellees. 


SMITH,  J.  February  1,  1889,  John  W. 
Gray  and  Elizabeth  A.  Gray,  his  wife,  ex- 
ecuted a  mortgage  on  the  land  in  question 
to  secure  the  payment  of  a  note  for  $2,000, 
payable  five  years  after  that  date,  with  in- 
terest. The  Southern  Kansas  Mortgage  Com- 
pany was  the  mortgagee,  but  before  the  com- 
mencement of  this  action  assigned  the  note 
and  mortgage  to  Charles  E.  Ellis,  who 
brought  the  action  to  foreclose  the  same. 
Both  Gray  and  his  wife  died  before  the  ma- 
tnrity  of  the  note  and  mortgage.  Before  his 
death  the  husband  conveyed  the  land  to  his 
wife.  She  died  April  10, 1892,  leaving  as  her 
only  heirs  at  law  Elizabeth  D.  Snyder,  who 
had  been  theretofore  married  to  one  Bert 


Snyder,  Tina  Gray,  who  together  with  the 
said  Elizabeth  D.  Snyder  had  attained  her 
majority,  besides  the  tliree  sons  and  two  oth- 
er daughters,  who  were  all  minors.  At  a 
time  prior  to  the  death  of  Mrs.  Gray,  Bert 
Snyder  had  rented  a  portion  of  the  land  In 
question  and  soon  after  her  death  be  and 
his  wife,  Elizabeth,  moved  upon  the  land  and 
continued  to  occupy  it  until  this  action  was 
brought  Bert  Snyder  made  an  oral  contract 
with  the  guardian  of  the  minor  children  for 
the  purchase  of  their  Interest  in  the  land, 
conditioned  upon  the  aK>roTal  thereof  and 
order  of  the  probate  court  No  action,  how- 
ever, was  taken  by  the  court  in  relation  there- 
to. Bert  Snyder  borrowed  money  of  the 
mortgagee  to  jmy  insurance,  buy  seed  wheat, 
taxes,  etc.,  from  September  18,  1895,  to  Feb- 
ruary, 1900.  He  made  payments  from  time 
to  time  to  the  mortgagee  from  October,  1895, 
to  November,  1901,  which  were  almost  en- 
tirely from  the  proceeds  of  wheat  and  com 
raised  on  the  farm.  On  November  14,  1896, 
he  paid  the  mortgage,  by  proceeds  of  wheat, 
$44.20,  and  on  Decemlier  20,  1896,  the  pro- 
ceeds of  com,  $19.25,  at  neither  of  which 
dates  was  he  Indebted  to  the  mortgagee  on 
any  account  other  than  the  mortgage.  These 
two  payments,  aggregating  $63.45,  must  be 
regarded  as  payments  on  the  interest,  and  at 
the  time  the  payments  were  made  neither  the 
principal  of  the  mortgage  debt  nor  any  Inter- 
est thereon  had  been  due  five  years.  There- 
after Bert  Snyder  borrowed  further  sums  of 
money  from  the  holder  of  the  mortgage  from 
time  to  time  and  repaid  certain  amonnts 
from  the  proceeds  of  the  farm  until  Novem- 
beq  16,  1901,  when  the  sum  of  the  payments 
exceeded  the  amounts  borrowed  by  over  $700, 
but  at  no  time  paid  an  amount  equal  to  the 
interest  due  on  the  mortgage.  Elizabeth  Sny- 
der objected  to  her  husband's  plan  to  buy 
out  the  interest  of  the  minors  in  the  land,  as 
he  had  agreed  with  the  guardian,  for  $100 
and  to  pay  oft  the  mortgage ;  but  she  signed 
with  him  chattel  mortgages  on  the  growing 
crops  to  enable  him  to  carry  out  the  plan 
and  she  knew  generally  of  the  payments  he 
made  and,  from  the  general  findings  of  the 
court  against  her,  it  must  be  assumed  that  it 
found  that  she  acquiesced  therein.  The  evi- 
dence, while  conflicting,  is  sufficient  to  sup- 
port such  finding.  There  is  no  evidence  of 
any  agreement  that  she  should  convey  her 
interest  to  her  husband.  The  payments  were 
made  in  her  belialf,  as  well  as  in  his,  and 
were  in  fact  her  payments,  as  well  as  his. 
The  other  adult  heir,  Tina  Gray,  lived  with 
the  Snyders  on  the  farm  some  time  after  the 
death  of  the  mother  and  before  she  married 
Marks.  The  undisputed  evidence  is  that  she 
was  present  when  the  tentative  agreement 
was  made  between  Bert  Snyder  and  the 
guardian  of  the  minors  and  agreed  to  deed 
her  interest  in  the  land  to  Bert  Snyder,  but 
said  they  could  not  pay  the  mortgage  and 
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had  better  let  It  take  the  land.  Mr.  Bishop, 
the  guardian,  testified  that  he  thought  there 
was  nothing  In  the  land  for  his  wards,  nev- 
er made  any  effort  to  get  possession  for  them 
and  agreed,  if  the  probate  court  would  ap- 
prove it,  to  sell  their  interest  to  Bert  Snyder 
for  f  100. 

It  thus  appears  that  Bert  Snyder  and  his 
wife  continued  in  possession  by  the  consent 
or  acquiescence  of  all  the  other  cotenants  and 
made  the  payments  on  the  interest  for  the 
benefit,  in  part,  of  each ;  also  it  ai^)ears  that 
the  holder  of.the  mortgage  was  about  to  fore- 
close It  at  the  time  this  arrangement  was 
made  and,  relying  thereon,  forebore  such  ac- 
tion. Under  such  circumstances,  it  would 
seem  very  inequitable,  if  not  illegal,  to  per- 
mit the  cotenants,  who  paid  nothing,  and 
years  after,  when  changed  conditions  have 
greatly  augmented  the  value  of  the  proper- 
ty, to  set  up  the  statute  of  limitations  and 
take  their  respective  interests  In  the  land, 
free  of  Incumbrance,  and  thus  not  only  debar 
the  mortgagee  from  recovering  a  large  por- 
tion of  his  just  claim,  but  also  to  subject  the 
interest  of  the  cotenant  who  strove,  and  paid 
In  part,  to  be  entirely  taken  for  the  remain- 
der. 

It  is  said  in  Glute  v.  Clute,  197  N.  Y.  430, 
90  N.  E.  988,  27  L.  R.  A.  (N.  6.)  146,  134  Am. 
St  Rep.  891:  "Interest  payments  upon  the 
mortgage  debt  by  the  son  of  the  mortgagor 
who,  having  been  let  into  possession  of  the 
property  during  the  lifetime  of  the  mortga- 
gor, under  an  agreement  to  work  it  on  shares, 
contlnnes  his  possession  after  the  mortgagor's 
death,  with  the  acquiescence  of  bis  broth- 
ers and  sisters,  prevent  the  running  of  the 
statute  of  limitations  in  favor  of  -the  latter 
against  the  mortgage  debt.  A  tenant  in 
common  in  possession  of  mortgaged  real  es- 
tate owes  the  duty  to  his  cotenant  to  pay  the 
Interest  maturing  on  the  mortgage."  (Sylla- 
bus.) See^  also,  2  Jones  on  Mortgages  (3d 
Ed.)  I  1198 ;  Freeman  on  Cotenancy  (2d  Ed.) 
i  371;  HoUteter  v.  York,  59  Vt  1,  9  Atl.  2; 
Bads  V.  Retherford,  114  Ind.  273,  16  N.  E. 
687,  6  Am.  St  Rep.  611. 

We  have  not  teen  cited  to  nor  do  we  recall 
any  Kansas  case  that  involves  this  question. 
The  principle  enunciated  in  Clute  v.  Olute, 
supra,  and  in  Lawton  v.  Adams,  13  Ohio  Cir. 
Ct  R.  233,  to  wit :  "Where  one  of  the  own- 
ers of  the  land  comes  to  him  and  offers  to 
pay  upon  the  note  (in  this  case  one  of  the 
heirs),  It  would  seem  to  be  that  upon  prin- 
ciples of  justice  and  equity,  as  between  the 
mortgagee  and  these  various  persons  holding 
an  interest  in  the  land,  that  payment  by  one 
should  be  held  to  be  the  Joint  act  of  all,  a 
payment  made  for  the  purpose,  primarily,  of 
relieving  the  property  from  the  debt;  Uiat 
is  to  say,  that  it  is  made  to  reduce  the  In- 
debtedness upon  the  land,  and  is  made  for 
the  benefit  of  all,  and  should  be  binding  up- 
on all,"  seems  entirely  just  and  equitable,  ap- 


plied to  this  case.  We  hold,  accordingly,  that 
the  action  to  foreclose  the  mortgage  was  not 
barred  as  to  any  one  of  the  defendants  in 
the  court  below. 

The  case  is  therefore  remanded,  with  in- 
structions to  render  Judgment  in  favor  of  the 
holder  of  the  mortgage  against  all  of  the  de- 
fendants.   All  the  Justices  concur. 


(83  Kan.  64<) 
TAYLOR  V.  DANLEY  et  aL 
(Supreme  Court  of  Kansas.     Jan.  9,  1911.) 

(Syllabiu  iy  the  Court.) 

1.  Taxation  (§  755*)— Tax  Deed— VAUDrrT— 
Identification  of  Gbantee. 

A  tax  deed  issued  to  "Wheeler  &  Motter 
of  Buchanan  county,  Mc,"  is  not  void  for  the 
reason  that  it  does  not  sufficiently  identify  the 
grantee. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  1506;    Dec.  Dig.  $  755.*] 

2.  Taxation    (§   755*)— Tax    Deed— Convey- 
ance BT  Gbantees. 

Where,  in  such  case,  W.  W.  Wheeler  and 
Joshua  Motter,  with  two  persons  designated  as 
their  respective  wives,  after  the  issuance  of 
such  tax  deed,  join  in  a  conveyance  of  the  land 
described  in  the  tax  deed,  it  will  be  presumed, 
in  the  absence  of  any  evidence,  after  the  tax 
deed  has  been  of  record  more  than  five  years, 
that  W.  W.  Wheeler  and  Joshua  Motter  were 
the  identical  persons  named  as  grantees  in  the 
deed. 

VEd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1506;   Dec.  Dig.  f  755.*] 

3.  Ejbctubnt  (I  84*)— Pleading— SoFFiciEN- 
CT— Evidence  Admissible. 

In  an  action  of  ejectment,  whore  the  peti- 
tion and  answer  set  forth  such  facts  and  make 
such  denials  only  as  are  required  by  sections 
619  and  620  of  the  Code  of  Civil  Procedure 
(Gen.  St.  1909.  §§  6214,  6215),  either  party  un- 
der such  pleading  may  prove  any  fact  which 
would  tend  to  strengthen  bis  own  title  or  to 
defeat  that  of  his  adversary  to  the  same  ex- 
tent as  if  the  facts  were  fully  ploaded,  includ- 
ing such  as  may  tend  to  prove  that  the  rights 
of  either  party  have  been  barred  by  any  stat- 
ute of  limitations. 

[EJd.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  i|  230,  231;    Dec.  Dig.  {  S4.*] 

Appeal  from  District  Court  Scott  County. 

Action  by  Mary  N.  Taylor  against  John 
T.  Danley  and  J.  W.  Scott  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  remanded. 

W.  M.  Glenn  and  W.  B.  Lowrance,  for  ap- 
pellants. H.  O.  Trinkle  and  A.  R.  Heetzer, 
for  appellee. 

SMITH,  J." '  This  is  an  action  in  ejectment, 
brought  by  the  appellee  on  March  2,  1908,  to 
recover  160  acres  of  land  in  Scott  county. 
The  plaintiff  simply  alleged  in  her  petition 
that  she  was  the  owner  of  the  land,  was  en- 
titled to  the  immediate  possession  thereof, 
and  that  the  defendants  unlawfully  kept  her 
out  of  possession.  The  answer  of  the  appel- 
lants to  this  petition  was  a  general  denial 
only.     In  another  paragraph  the  defendant 


•For  other  case*  see  tame  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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Danley  alleged  that  be  bad  bee^  the  owner 
of  the  land  and  in  the  actual  possession 
thereof  for  more  than  two  years  before  the 
commencement  of  the  action,  that  the  ap- 
pellee claimed  some  interest  therein,  but  such 
claim  bad  no  foundation  in  law,  and  she  had 
no  legal  right,  claim,  or  interest  to  said  real 
estate,  and  prayed  for  the  quieting  of  his  ti- 
tle thereto.  The  appellee  replied  by  a  gen- 
eral denial.  A  Jury  was  waived,  and  trial 
was  had  to  the  court 

The  evidence  on  the  part  of  the  plaintiff 
was  a  tax  deed,  issued  and  recorded  January 
9,  1895,  from  the  county  clerk  of  Scott  coun- 
ty to  "Wheeler  &  Motter  of  Buchanan  coun- 
ty. Mo.,"  to  the  land  in  controversy  for  the 
taxes  of  the  years  1890, 1891,  and  1892  under 
the  sale  of  1891.  The  appellants  objected 
to  the  introduction  of  the  deed  for  the  rea 
son  that  ibe  deed  was  void  on  its  face,  th 
grantee  not  being  capable  of  talcing  title,  and 
some  other  objections  which  need  not  be  con- 
sidered. The  appellee  also  introduced  in  evi- 
dence a  quitclaim  deed  to  the  land  wherein 
W.  W.  Wheeler  and  wife  and  Joshua  Motter 
and  wife  were  the  grantors,  and  W.  O. 
Bourne  was  grantee;  also  a  chain  of  convey- 
ances from  W.  O.  Bourne  to  the  appellee.  It 
was  admitted  that  the  appellee  and  her  gran- 
tors bad  paid  all  the  taxes  on  the  laud  since 
the  execution  of  the  tax  deed;  but  the  ap- 
pellants objected  to  this  evidence  as  incom- 
petent and  immaterial. 

After  the  overruling  of  a  demurrer  to  the' 
appellee's  evidence  on  the  ground  of  insuffi- 
ciency, it  was  admitted  by  the  appellee  that 
the  patent  title  to  the  land  was  in  Silas  Scott 
Clugston,  and  that  by  deed  dated  February 
1,  1906,  and  recorded  February  17,  1906,  he 
conveyed  his  interest  in  the  land  to  the  ap- 
pellant Danley;  also,  that  the  records  showed 
a  mortgage  from  Silas  Scott  Clugston,  the 
then  owner  of  the  land,  to  John  D.  Knox  & 
Co.,  which  mortgage  was  assigned  to  W.  B. 
Lowrance  July  22,  1890,  and  the  assignment 
recorded  November  15, 1902.  Much  other  evi- 
dence was  offered  in  regard  to  the  posses- 
sion of  the  land  by  Lowrance  through  ten- 
ants, which  we  regard  as  immaterial,  as 
there  is  no  evidence  that  there  was  any  priv- 
ity between  Lowrance  and  Danley,  and  all 
rights  Scott  had  to  the  possession  at  the 
time  of  the  beginning  of  the  action  were  un- 
der Danley. 

Another  question  in  the  case  is  as  to  the 
validity  of  the  tax  deed  Issued  to  "Wheeler 
&  Motter" — ^whether  it  is  yoid  by  reason  of 
the  lack  of  Identificatton  of  the  grantees.  If 
the  deed  be  void,  there  is,  of  course,  no 
fountain  head  from  which  the  appellee  could 
derive  title.  If  only  voidable,  the  deed  hav- 
ing been  recorded  more  than  five  years,  every 
reasonable  presumption  is  to  be  indulged  in 
favor  of  its  validity.  Neither  the  tax  deed 
nor  any  evidence  Introduced,  unless  it  be  the 
subsequent  conveyance  of  W.  W.  Wheeler 
and  wife  and  Joshua  Motter  and  wife.  In 
any  way  identifies  "Wheeler  &  Motter,"  as  to 


whether  the  grantees  In  the  deed  were  two 
Individuals  purchasing  as  tenants  in  common 
or  whether  the  name  constituted  the  name 
of  a  copartnership.  Even  if  it  be  assumed 
that  "Wheeler  &  Motter"  was  a  copartnership, 
it  is  said  in  the  case  of  Sherry  v.  Gil  more, 
68  WiB.  324,  17  N.  W.  252:  "A  tax  deed  is- 
sued to  partners  in  the  firm  name  is  not 
void  for  want  of  a  grantee."  (Syllabus.) 
See,  also,  Black  on  Tax  Titles  (2d  Kd.)  par. 
391;  30  Cyc.  432.  It  is  said,  substantially, 
in  13  Cyc.  539,  that,  where  a  copartnership 
is  named  as  a  grantee  in  a  deed,  it  consti- 
tutes a  latent  ambiguity  which  may  be  ex- 
plained by  parol.  Murray  v.  Blackledge,  71 
N.  C.  492;  Morse  v.  Carpenter,  19  Vt  618. 
Assuming  that  the  tax  deed  in  question  was 
issued  to  two  Individuals  whose  Christian 
names  were  omitted,  there  can  be  no  q  es- 
tlon  that  the  deed  would  not  be  void  for  that 
reason,  but  that  the  grantees  could  be  iden- 
tified by  evidence  aliunde.  Webb  v.  Den,  17 
How.  676,  15  L.  Ed.  35;  Anitman  v.  Rich- 
ardson, 7  Neb.  1.  If,  therefore,  the  grantee 
in  this  tax  deed  may  be  identified  by  evi- 
dence aliunde,  the  tax  deed  is  not  void,  hot, 
at  most,  only  voidable,  and  it  matters  not 
in  the  decision  of  this  case  that  such  evi- 
dence was  not  produced  at  the  trial.  Under 
the  rule  frequently  stated  by  this  court,  ev- 
ery reasonable  presumption  will  be  enter- 
tained to  sustain  the  validity  of  a  tax  deed 
which  has  been  of  record  more  than  five 
years,  and  no  presumption  will  be  indulgel 
to  Invalidate  it  See  Cross  ▼.  Herman,  74 
Kan.  554,  87  Pac.  686;  Tucker  v.  Sborb,  80 
Kan.  511,  103  Pac.  79:  Less  t.  Teats,  82 
Kan.  106,  107  Pac.  787.  The  presumption 
In  this  case  is  that  "Wheeler  &  Motter" 
designated  two  persons,  and  that  the  W.  W. 
Wheeler  and  Joshua  Motter,  who  afterwards 
signed  a  deed  of  conveyance  to  the  land, 
were  the  two  individuals  named  in  the  deed. 
It  follows  that  the  tax  deed  should  in  this 
respect  be  held  valid.  The  undisputed  evi- 
dence is  that  Danley,  through  Scott,  was  in 
possession  of  the  land  from  the  date  of  the 
deed  to  Danley  (February  1,  1906),  more 
than  two  years  before  the  commencement  of 
this  action.  It  will  also  be  observed  that 
neither  the  limitation  defined  in  subdivision 
3.  section  15,  of  the  Code  of  Civil  Procedure 
(Gen.  St  1909,  {  5608),  nor  any  other  limi- 
tation, was  pleaded  to  the  petition.  Nei- 
ther did  the  petition  on  Its  face  show  that 
the  defendants  have  been  in  possession  more 
than  two  years  before  the  beginning  of  the 
action. 

The  defendant  Danley  before  the  final  sub- 
mission of  the  case  to  the  decision  of  the 
court  moved  to  dismiss  bis  cross-petition, 
which  motion  was  denied  by  the  court  This 
was  error.    Section  395,  Code. 

The  only  question  that  remains  Is  whetlier 
the  appellant  Danley  could  avail  himself  ot 
the  statute  of  limitations  to  the  plaintiff's 
cause  of  action  under  a  general  denial  and 
without  especially  pleading  It    Generally  it 
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Is  a  well-established  rnle  that  nnless  a  peti- 
tion shows  on  its  face  that  It  is  barred  by 
the  statute  of  limitations,  a  defendant  can- 
not avail  himself  of  the  statute  without  es- 
pecially pleading  it  In  actions  of  eject- 
ment there  is  much  contrariety  of  opinion 
in  different  states  as  to  whether  the  genera] 
rule  applies.  Our  statute  (section  619,  Code) 
provides  what  it  is  necessary  to  plead  in 
the  petition,  and  in  section  620  of  the  Code 
what  shall  be  necessary  in  the  answer. 
Where  a  petition,  as  in  this  case,  barely  al- 
leges, as  required  by  statute,  that  the  plain- 
tiff is  the  owner  of  the  land  in  question,  is 
entitled  to  the  possession  thereof,  and  that 
the  defendant  unlawfully  keeps  her  out  of 
IXMsession,  the  defendant  cannot,  without 
more  fully  setting  forth  the  plaintiff's  cause 
of  action  than  is  stated  in  the  petition,  plead 
the  statute  of  limitations  thereto.  For  in- 
stance, in  this  case  the  defendant  to  inter- 
pose this  defense  would  be  required  to  al- 
lege that  the  plaintilTs  title  is  based  upon  a 
tax  deed,  the  date  it  was  issued,  that  she 
liad  not  been  in  possession  of  the  land,  and 
that  the  defendant  bad  been  in  adverse  pos- 
session thereof  for  more  than  two  years. 
The  defendant  cannot  be  presumed  to  know 
upon  what  the  plaintiff  bases  the  cause  of 
action  except  from  the  petition,  and  any 
rule  that  would  require  the  defendant  to  set 
forth  the  plaintiff's  cause  of  action  more 
fully  than  does  the  petition  would  seem  ab- 
surd. 

This  particular  question,  whether  the  gen- 
eral rule  that  the  defendant  must  plead  the 
statute  of  limitations  before  it  can  be  Intw- 
posed  as  a  defense,  does  not  seem  to  have 
been  decided  in  this  state;  but  it  is  said  in 
Stout  V.  Hyatt,  13  Kan.  232.  236:  "Either 
party  under  such  pleadings  (referring  to  the 
section  -of  the  Code  above  cited)  may  prove 
whatever  would  strengthen  his  own  title,  or 
defeat  his  adversary's  title,  in  the  same  man- 
ner and  to  the  same  extent  as  he  could  do  if 
the  facts  were  set  out  with  all  the  drcnm- 
stantial  minuteness  and  fullness  of  detail 
that  they  usually  are  in  equitable  actions.** 
See,  also,  Wicks  v.  Smith.  IS  Kan.  506.  It 
is  expressly  held  in  the  following  cases  that 
the  statute  of  limitations  need  not  be  pleaded 
in  ejectment  actions,  under  statutes  similar 
to  ours:  Stubblefleld  v.  Borders,  92  111.  2T9; 
Fairbanks  v.  Long,  91  Mo.  628,  4  S.  W.  499; 
Stocker  v.  Green.  94  Mo.  280,  7  S.  W.  S79, 
4  ^m.  St  Rep.  382;  Lea  v.  Slatterly,  7 
Baxt  (Tenn.)  235;  Home  v.  Carter,  20  Fla. 
45;  Rhodes  v.  Gunn.  35  Ohio  St  387;  War- 
velle  on  Ejectment,  |  204.  The  following 
authorities  seem  to  be  to  the  dontrary:  Cus- 
tard V.  Musgrove,  47  Tex.  217;  Orton  v. 
Noonnn,  25  Wis.  672;  Hansee  v.  Mead.  27 
Hun  (N.  T.)  162;  Chivington  v.  Colorado 
Springs  Co.,  9  Colo.  597,  14  Pac.  212.  In  ac- 
cord with  what  seems  to  be  the  weight  of 
authority,  and  also  In  accord  with  good  rea- 
son based  upon  the  very  necessities  of  the 


case,  we  hold  that,  where  a  petition  and  an 
answer  in  an  action  of  ejectment  are  such 
only  as  are  require^  oy  sections  619  and  620 
of  the  Code,  either  party  under  such  plead- 
ing may  prove  any  fact  which  would  tend 
to  strengthen  his  own  title  or  to  defeat  that 
of  bis  adversary  to  the  same  extent  as  if  the 
facts  were  fully  pleaded. 

In  actions  for  the  recovery  of  real  proper- 
ty, by  the  provisions  of  the  Code  (section 
619),  it  is  sufficient  if  the  platatiff  states  in 
his  petition  that  he  has  a  legal  or  equitable 
estate  therein  and  is  entitled  to  the  posses- 
sion thereof,  -and  that  the  defendant  unlaw- 
fully keeps  him  out  of  such  possession;  and 
by  the  provisions  of  section  620  it  shall  be 
sufficient  if  the  defendant  deny  generally  the 
title  alleged  in  the  petition  or  that  he  with- 
holds the  possession.  It  was  the  clear  in- 
tendment of  the  framers  of  the  Code  that 
such  pleadings  should  answer  in  all  cases 
of  this  nature.  The  defendant  may  not  be 
Informed  of  the  nature  of  the  plaintiff's 
claim  of  title  and  is  not  required  to  spe- 
cifically state  any  defense  he  may  have  there- 
to; he  is  only  limited  in  this,  that  if  he  de- 
ny tbe  plaintiff's  title  be  must  admit  that 
he  has  the  possession.  Under  such  pleadings 
either  party  may  prove  any  fact  which  tends 
to  establish  his  own  right  or  defeat  the 
claims  of  his  adversary,  and  either  party  may 
be  confronted  with  proof  of  facts  of  which 
he  was  wholly  unadvised  by  the  pleadings. 
The  court,  of  course,  follows  the  plain  pro- 
visions of  the  Code,  resorting  only  to  con- 
struction where  there  is  uncertainty  of  its 
meaning.  The  writer,  however,  is  of  the 
opinion  that  in  many  cases  it  would  be  much 
better  and  fairer  to  litigants  had  the  general 
provision  of  tJie  Code  been  made  applicable 
to  actions  of  this  nature  as  to  other  actions, 
to  wit,  that  tbe  plaintiff  should  make  a  state- 
ment of  the  facts  constituting  his  cause  of 
action  in  ordinary  and  concise  language, 
without  repetition,  and  that  the  defendant  in 
his  answer  should  make  a  statemeut  of  any 
new  matter  constituting  a  defense  or  right 
to  relief  concerning  the  subject-matter  of  the 
action  in  ordinary  and  concise  language,  with- 
out repetition. 

There  was  evidence  in  this  case  which 
tended  to  prove  that  the  tax  deed  had  l>een 
issued  more  than  five  years  before  tbe  com- 
mencement of  the  action,  that  the  appellee 
bad  never  been  in  possession  of  the  land 
thereunder,  and  that  the  appellant  (Danley) 
had  been  in  possession  of  tbe  land  for  more 
than  two  years  prior  to  the  commencement 
of  the  action.  The  evidence  as  to  the  pos- 
session, which  tended  to  show  that  the  plain- 
tifTs  cause  of  action  was  barred,  should  be 
considered  as  pertinent  to  the  issues  raised 
by  the  pleadings  as  if  the  limitation 'had 
been  expressly  pleaded  in  the  answer. 

For  the  reasons  given,  the  Judgment  Is 
reversed,  and  the  case  is  remanded  for  a  new 
trial.    All  tbe  Justices  concurring. 
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(ffi  Kan.  767) 

DUNLAP  T.  GIBSON  et  al. 
(Supreme  Court  of  Kansas.    Jan.  7,  1911.) 

(Syllahus  hy  the  Court.) 

1.  Notice  (§  2*)— "Actual  Notice"— Distin- 
odished  frou  "knowledge." 

"Actual  notice"  and  "knowledge"  are  not 
always  synonymous.  Upon  proof  of  sufficient 
facts,  tbe  law  will  presume  that  a  party  has  in- 
formation equivalent  in  its  legal  effects  to  ac- 
tual knowledge. 

[Ed.  Note.— For  other  cases,  see  Notice,  Cent 
Dig.  12;    Dec.  Dig.  §  2* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  p.  158;  Tol.  8,  p.  7564;  vol.  6,  pp.  3940- 

2.  Judgment  (§  142*)  —  OPENiNa  —  Wart  of 
Notice  of  Action. 

A  party  against  whom  a  judgment  has  been 
rendered  upon  service  by  publication  only  can- 
not have  tbe  judgment  opened  up,  under  sec- 
tion 83  of  the  Code  of  Civil  Procedure  (Gen. 
St.  1909  {  5676:  section  77  of  tbe  old  Code), 
by  sbowmg  that  be  had  no  actual  notice  of  the 
action  in  time  to  defend,  where  it  sufficiently 
appears  by  counter  affidavits  that  an  agent  duly 
autliorized  by  him  to  represent  him  in  the  sub- 
ject-matter of  the  litigation  had  notice  in  time 
to  defend. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {  253;   Dec.  Dig.  §  142.»] 

8.  Judgment  (J  102*)— Setting  Aside— Ap- 
plication—Sufficiency  of  Evidence. 
Where  such  an  application  is  made  and 
counter  affidavits  are  presented,  and  it  is  at- 
tempted to  bring  actual  notice  to  tbe  defend- 
ant by  showing  notice  to  an  agent,  the  author- 
ity of  the  agent  to  represent  tbe  party  in  the 
particular  litigation  in  which  the  notice  was 
given  must  be  established  by  clear  and  satis- 
factory proof. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  319-322;    Dec.  Dig.  S  162.*] 

4.  Judgment  (J  162*)  —  Setting  Abide  —  No- 
tice BT  Agent  of  Action. 

The  evidence  in  this  case  examined  and 
held  not  sufficient  to  show  authority  of  the 
agent  to  represent  the  appellant  -in  the  subject- 
matter  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §{  319-322;    Dec  Dig.  i  16i*] 

Appeal  from  District  Court,  Cheyenne 
County. 

Action  by  H.  W.  Dunlap  against  Charles 
E.  Gibson  and  others.  Judgment  for  plaln- 
tifif  and  from  an  order  refusing  to  open  the 
judgment,  defendant  Gibson  appeals.  Re- 
versed and  remanded,  with  Instructions. 

Fred  Robertson,  for  appellant.    J.  I*  Fln- 
°  ley  and  J.  S.  Langmade,  for  appellee. 

PORTER,  J.  Charles  E.  Gibson  lives  at 
West  Newton,  Mass.  H.  W.  Dunlap  brought 
suit  against  him  to  quiet  title  to  a  tract  of 
land  In  Cheyenne  county,  and  obtained  serv- 
ice upon  him  by  publication  only.  On  May 
28,  1907,  Judgment  by  default  was  taken 
in  favor  of  Dunlap.  On  August  15,  1908, 
Gibson  filed  an  application  to  open  up  the 
Judgment  under  section  83  of  the  Code  of 
Civil  Procedure  (Gen.  St  1909,  §  5676)  and 
gave  notice  to  the  adverse  party  of  his  in- 
tention to  make  tbe  application  as  provided 


by  the  statute,  and  filed  a  full  answer  to 
tbe  t>etition.  The  affidavits  In  support  of 
this  motion  to  open  up  the  Judgment  alleg- 
ed that  he  had  no  actual  notice  of  the  pend- 
ency of  tbe  motion  in  time  to  appear  and 
make  his  defense.  The  court  denied  tbe  mo- 
tion, and  he  appeals. 

On  the  hearing  the  plaintiff,  by  way  of 
counter  affidavit,  offered  in  evidence  the 
deposition  of  Gibson  in  which  he  testified 
that  he  bad  been  engaged  in  western  land 
business  for  23  years,  and,  bo  tat  as  pos- 
sible, took  personal  charge  of  bis  business. 
He  further  testified :  "My  Kansas  inter- 
ests are  quite  large  and  varied,  and  are  la 
charge  of  different  men.  Albert  E.  King, 
of  McPherson,  Kan.,  has  personal  charge  of 
my  land  business  with  a  field  force  under 
bis  authority.  My  attorneys  in  different 
parts  of  the  state  have  charge  of  fore- 
closures and  other  litigations."  He  was 
then  asked;  "Has  Mr.  King  authority  from 
you  to  employ  counsel  to  bring  a  legal  ac- 
tion in  the  event  tliat  tbe  same  should  be 
necessary?  A.  If  my  Interests  were  Jeop- 
ardized by  any  legal  action,  and  there  wa» 
not  time  for  him  to  consult  with,  or  get 
written  instructions  from  me,  be  would  have 
authority  to  employ  counsel  In  such  emer- 
gency." Plaintiff  then  Introduced  evidence 
showing  that  A.  E.  King  knew  of  the  pend- 
ency of  the  suit  as  early  as  May  28,  1907, 
before  tbe  default  Judgment  was  taken. 

In  our  opinion  the  court  should  have 
opened  the  Judgment  Tbe  statute  express- 
ly provides  that  tbe  Judgment  may  be  open- 
ed up.  If  It  be  made  to  "appear  to  the  satis- 
faction of  the  court,  by  affidavit,  that  during 
tbe  pendency  of  tbe  action  be  had  no  actual 
notice  thereof  in  time  to  appear  in  court 
and  make  his  defense."  The  statute  Is  re- 
medial and  should  be  liberally  construed.  In 
Beckwith  v.  Douglas,  25  Kan.  229,  it  was 
held  that  by  the  words  "actual  notice"  it 
Is  not  necessary  that  tbe  defendant  he  fully 
Informed  as  to  the  time  of  commencing  suit, 
the  court  tn  which  it  is  commenced,  tbe 
property  attached,  the  exact  amount  claimed, 
nor  the  date  named  for  tbe  answer.  It  is 
further  said  that  "It  Is  enough  that  he  Is  dis- 
tinctly and  clearly  notified  that  such  a  suit 
has  been  commenced  and  Is  pending  against 
him,  and  notified  from  such  a  source,  and 
within  such  a  time,  that,  by  the  exercise  of 
ordinary  and  reasonable  care  and  prudence, 
he  can  ascertain  all  details  and  make  bis  de- 
fense. And  where  a  good  and  meritorious 
defense  Is  presented,  courts  will  not  scan  too 
closely  or  technically  any  omission  to  pay 
prompt  attention  to  uncertain  and  Indefinite 
notices." 

There  seems  to  be  an  irreconcilable  con- 
flict in  tbe  authorities  as  to  whether  actual 
notice  Is  synonymous  with  knowledge.  29 
Cyc.  1113;  21  A.  &  E.  Enc  of  L.  581,  note  4. 
The  better  rule  seems  to  be  that  announced 
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In  Cleveland  Woolen  MOls  v.  Slbert,  Ward 
&  Co.,  81  Ala.  140,  146,  1  South.  773,  776, 
where  It  is  said  In  the  opinion:  "However 
closely  actual  notice  may  In  many  instances 
approximate  knowledge,  there  may  be  actual 
notice   without    knowledge." 

In  2  Pomeroy's  Equity  Jurisprudence  (3d 
Ed.)  {  S94,  the  author  says:  "Within  the 
meaning  of  the  rules,  notice  may,  I  think, 
be  correctly  defined  as  the  information  con- 
cerning a  fact  actually  communicated  to  a 
party  by  an  authorized  person,  or  actually 
derived  by  him  from  a  proper  source,  or  else 
presumed  by  law  to  have  been  acquired  by 
him,  which  information  is  regarded  as  equiv- 
alent in  its  legal  effects  to  full  knowledge 
of  the  fact,  and  to  which  the  law  attributes 
the  same  consequences  as  would  be  imput- 
ed to  knowledge." 

No  doubt,  cases  might  arise  where  a  par- 
ty would  be  held  to  actual  notice  under  sec- 
tion 83  of  the  Code  by  proof  of  notice  to  an 
agent  duly  authorized  to  act  for  him  in  the 
matter.  In  our  opinion,  the  appellee  failed 
to  prove  by  satisfactory  evidence  that  King 
had  authority  to  represent  the  appellant  in 
the  particular  litigation  concerning  which 
the  notice  w^as  griven.  The  provision  of  the 
Code  authorizing  Judgments  to  I>e  opened  has 
always  been  liberally  construed,  and,  where 
such  an  application  is  resisted,  and  it  is  at- 
tempted to  bring  to  a  party  actual  notice 
of  the  pendency  of  the  action  by  showing 
notice  to  an  agent,  the  authority  of  the 
agent  to  represent  him  with  respect  to  the 
subject-matter  of  the  action  should  be  estab- 
lished by  clear  and  satisfactory  proof. 
There  must  be  facts  shown  from  which  the 
law  will  presume  the  party  to  have  acquired 
information  equivalent  in  its  legal  effects 
to  actual  knowledge. 

The  Judgment  will  be  reversed  and  the 
cause  remanded,  with  instructions  to  open 
up  the  Judgment  and  allow  appellant  to  de- 
fend. 

All  the  Justices  concurring. 


(83  Kan.  743) 

BOARD  OP  COM'RS  OP  CHEYENNE 

COUNTY  v.  WALTER  et  al. 
(Supreme  Court  of  Kansas.     Jan.  7,  1911.) 

(SyUaiut  by  the  Court.) 

1.  Affidavits  (S  16*)— lBBKoin,AB  Vbbifica- 
TiON — Amendment. 

An  affidavit  of  a  part;  who  applies  to  have 
a  jndBment  opened  up  and  that  he  be  let  in  to 
defend  verified  before  his  attorney  is  irregular 
and  voidable,  but  is  not  void,  and  hence  it  may 
be  amended  by  a  proper  verification,  and,  when 
the  amended  affidavit  is  filed,  it  will  relate  back 
to  the  original  affidavit 

[Ed.   Note.— For   other  cases,   see  Affidavits, 
Cent.  Dig.  I  65;   Dec.  Dig.  §  16.»] 

2.  JoDGMENT  (I   148*)— Opening  Dbfault— 
Service  bt  Publication. 

Any  one  whose  rights  are  affected  by  a 
jadgment   renderci  without  other  service  than 


by  publication  is  entitled  to  have  the  jud^ent 
opened  up  when  he  complies  with  the  provisions 
or  section  83  of  the  Code  of  Civil  Procedure 
(Gen.  St.  1909,  §  5676),  whether  or  not  he  was 
named  as  defendant  in  the  action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  f  259;  Dec  Dig.  {  148.*) 

3.  Judgment  (§  164*)— Opening  Default- 
Service  BY  Publication. 

The  fact  that  he  may  have  challenged  the 
validity  of  the  service  and  the  jurisdiction  of 
the  court  to  render  any  judgment  will  not  jus- 
tify the  denial  of  his  application  to  have  the 
judgment  ojyened  up  and  for  an  opportunity  to 
set  up  his  lights  and  defenses. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S  324;   Dec.  Dig.  f  164.*] 

Appeal  from  District  Court,  Cheyenne 
County. 

Action  by  the  Board  of  County  Commis- 
sioners of  Cheyenne  County  against  Solomon 
Walter  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded, 

L.  W.  Colby,  for  appellants.  Fred  Robert- 
son and  J.  L.  Finley,  for  appellee. 


JOHNSTON,  O.  J.  In  an  action  brought 
by  the  commissioners  of  Cheyenne  county 
against  Solomon  Walter,  H.  C.  Ewing,  and 
others,  a  Judgment  was  rendered  on  service 
by  publication  foreclosing  a  tax  lien  on  a 
quarter  section  of  land.  H.  C.  EJwlng  had 
an  interest  in  the  land  which  he  assigned  to 
Wallace  Robertson  before  the  action  was  be- 
gun, but  the  assignment  was  not  recorded. 
Ewing  was  named  as  a  defendant  in  the  ac- 
tion, but  Robertson  was  not,  and  no  appear- 
ance was  made  by  either  of  them.  The  Judg- 
ment was  rendered  on  May  23,  1905,  under 
which  a  sale  of  the  land  was  made  to  R.  M. 
Jaqua  on  August  16,  1905,  and  in  due  time  a 
deed  was  executed  and  delivered  to  the  pur- 
chaser. On  August  14,  1907,  Ewing  and  Rob- 
ertson filed  a  verified  motion  to  vacate  the 
Judgment  and  alleged  that  they  had  no  ac- 
tual notice  of  the  pendency  of  the  action  in 
time  to  make  a  defense.  They  set  forth  their 
defense  to  the  action,  and  oflfered  to  pay  any 
and  all  charges  against  them.  Notice  of  the 
application  was  given,  and  on  April  7,  1908, 
Robertson  filed  his  separate  affidavit  which 
contained  the  necessary  averments  authoriz- 
ing the  opening  up  of  the  Judgment  and  let- 
ting him  in  to  defend,  and  on  May  9,  1908, 
filed  an  answer  stating  a  defense  to  the  ac- 
tion. Within  less  than  three  years  from  the 
rendition  of  the  Judgment  of  foreclosure 
Ewing  filed  a  sufilclent  affidavit  and  answer 
under  the  Code  provision  f(5r  opening  up  a 
Judgment.  On  motion  of  the  appellee  the 
trial  court  struck  the  affidavit  of  Robertson 
from  the  files  upon  the~ground  that  it  had 
been  verified  before  his  attorney  who  was  a 
notary  public,  and  at  the  same  time  made  an 
order  allowing  him  to  file  an  amended  affi- 
davit which  was  afterwards  done.     Subse- 
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quently  the  amended  affidavit  was  stricken 
ont,  and  the  application  to  open  up  the  judg- 
ment denied,  and  of  these  rulings  complaint 
Is  made. 

The  original  affidavit  of  Robertson  was  ir- 
regular, in  that  ft  was  verified  before  his  at- 
torney (Warner  v.  Warner,  11  Kan.  121 ; 
Tootle,  Hanna  &  Co.  v.  Smith,  34  Kan.  27, 
7  Pac.  677),  but  it  was  not  void  for  that  rea- 
son. It  was  an  irregularity  which  was  sub- 
ject to  be  cured  by  an  amendment.  Swear- 
Ingen  v.  Howser,  37  Kan.  126,  14  Pac.  436. 
The  amended  affidavit  was  probably  ignored 
because  it  was  filed  more  than  three  years 
after  the  Judgment  was  rendered,  but  the 
amendment  which  was  filed  related  back  to 
the  original  affidavit,  and  it  was  filed  in  good 
time.  The  provision  for  opening  up  a  Judg- 
ment and  letting  parties  In  to  defend  is  re- 
medial in  Its  nature  and  deserves  liberal  in- 
terpretation. Of  that  section  it  has  been 
said :  "Indeed,  In  order  to  do  justice  to  both 
parties,  the  provisions  of  that  section  should 
be  construed  in  no  technical  way,  but  fairly 
and  reasonably.  Bvery  party  ought  to  have 
his  day  in  court;  and  while  service  by  pub- 
lication, which  in  fact  imparts  no  actual  no- 
tice, must  be  sustained,  yet  a  party  thus  serv- 
ed, and  who  has  in  fact  no  knowledge  of  the 
proceedings,  ought  to  be  granted  a  hearing 
if  it  can  be  reasonably  done."  Albright  v. 
Warkentin,  31  Kan.  442,  2  Pac.  614 ;  Ervlng 
T.  Windmill  Co.,  62  Kan.  787.  35  Pac.  800. 
There  is  some  contention  that  as  Robertson 
was  not  a  party  he  was  not  entitled  to  the 
benefits  of  this  section,  bat  in  Leslie  v.  Gib- 
son, 80  Kan.  504,  103  Pac.  115,  26  L.  R.  A. 
(N.  S.)  1063,  133  Am.  St  Rep.  219,  It  was 
held  that  the  grantee  of  a  party  to  the  ac- 
tion who  was  not  himself  named  as  a  defend- 
ant, but  who  was  bound  by  the  judgment, 
has  the  same  right  to  have  the  judgment 
opened  up  and  to  make  his  defense  that  his 
grantor  had.  The  word  "party"  as  used  in 
that  section  applies  not  only  to  those  named 
in  the  record,  but  to  every  one  whose  proj)- 
erty  rights  are  affected  by  the  judgment. 

There  is  a  contention  that  the  api>ellant8* 
application  should  be  treated  as  one  to  va- 
cate the  judgment  rather  than  to  open  it  up. 
It  is  true  that  the  validity  of  the  judgment 
was  challenged  because  of  insufficient  notice, 
but  there  was  a  distinct  application  to  have 
It  opened  up  and  to  give  appellants  an  op- 
portunity to  defend,  in  which  there  was  a 
substantial  compliance  with  the  statutory  re- 
quirements. Now,  the  fact  that  they  ask  for 
more  than  could  be  awarded  did  not  justify 
the  refusal  of  that  to  which  they  were  enti- 
tled. By  asking  to  have  the  judgment  open- 
ed up  they  may  have  so  recognized  its  valid- 
ity as  to  preclude  them  from  Insisting  that 
no  Judgment  had  ever  been  rendered,  but  it 
would  not  deprive  them  of  both  remedies  nor 
of  the  benefit  of  the  provision  which  allows 
a  party  who  has  no  actual  notice  of  the  ac- 


tion an  opportunity  to  come  In  and  set  ap 

his  rights. 

There  was  error  In  striking  ont  the  affi- 
davits and  in  denying  the  application  made 
by  appellants,  and  for  this  reason  the  judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed for  a  new  triaL  All  the  Justices  concnr- 
rlng. 

(83  Kan.  749) 
McMAHAN  V.  NOBLE  et  al.  t 
(Supreme  Court  of  Kansas.    Jan.  7,  1011.) 

CSyUafitM  by  the  Court.) 

1.  QtriBTiNG  Trri,E  (§  lO*)— Who  Mat  Hain- 

TAIN. 

An  action  to  quiet  title  to  real  estate  may 
be  maintained  in  the  name  of  one  who  hold* 
merely  a  naked  legal  title,  without  beneficial 
interest 

[E!d.  Note. — For  other  cases,  see  Quietinx 
TiUe,  Cent  Dig.  {§  3S-42 ;    Dec  Dig.  S  10.*] 

2.  Judgment  (J  17*)— Vauditt— Sebvicb  bt 

Publication. 

A  judgment  based  upon  service  by  publica- 
tion cannot  be  held  to  be  absolutely  void  upon 
a  showing  that  the  affidavit  for  publication,  al- 
though good  upon  its  face,  and  bearing  the  sis- 
nature  of  the  purported  affiant  and  the  jurat  ot 
a  notary  public,  was  not  in  fact  sworn  to. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  H  26-83 ;    Dec.  Dig.  {  17.*] 

3.  Judgment  (§  682*)— Conclusiveness— Pkb- 
sons  Bound. 

Where  the  buyer  of  real  estate  causes  the 
deed  to  be  made  to  a  person  having  no  bene- 
ficial interest,  who  conveys  to  him  after  pro- 
curing a  decree  quieting  title,  he  is  bound  by 
an  order  vacating  the  decree,  although  made 
without  notice  to  nim,  and  can  claim  no  rights 
as   an   Intervening   innocent   purchaser. 

[Ed.  Note.— For  other  cases,  see  JndgmentL 
Cent  Dig.  §|  1208-1206;    Dec.  Dig.  {  682.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Ella  McMaban  against  S.  S. 
Noble  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Afllrmed. 

Holmes  &  Xankey,  for  appellants.  Bru- 
bacher  &  Conly,  for  appellee. 

MASON,  J.  Ella  McMahan  recovered  « 
judgment  in  ejectment  against  S.  S.  Noble 
and  L.  O.  Noble,  who  appeal. 

The  plaintiff  claimed  under  a  tax  deed, 
good  upon  its  face  and  over  10  years  old. 
The  defendants  maintain  that  the  action  was 
barred  by  the  two-year  statute  of  limitation. 
The  trial  court  must  have,  found  that  there 
had  not  been  an  adverse  occupancy  for  that 
period,  and  we  cannot  say  that  the  evidence 
on  this  subject  which  was  somewhat  vague 
and  conflicting,  compelled  a  contrary  concln- 
sion. 

Apart  from  the  statute  of  limitation,  the 
rights  of  the  defendants  rest  wholly  upon 
a  decree  In  favor  of  their  grantor  barring 
the  interest  of  the  plaintiff.  The  plaintiff 
claims  that  the  decree  was  void  from  the 
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beginning,  and  has  procured  an  order  setting 
It  aside  The  defendants  deny  that  It  was 
void  and  maintain  that  they  are  not  affect- 
ed by  Its  vacation  after  their  rights  bad  at- 
tached. On  March  16,  1906,  Miss  S.  B. 
Knight,  who  then  owned  the  proi)erty,  save 
for  the  plaintiff's  tax  title^  executed  a  deed 
to  Miss  li.  L.  McGulre.  An  action  to  quiet 
title  was  begun  April  6,  1906,  In  the  name 
of  L.  L.  McGulre ;  service  being  made  upon 
Ella  McMahan,  the  present  plaintiff,  by  pub- 
lication. Judgment  by  default  (the  decree  in 
question)  was  rendered  May  31,  1906.  L.  L. 
McGulre  deeded  to  L.  G.  Noble  Jnne  1,  1906. 
The  Judgment  was  vacated,  apparently  with- 
ont  notice  to  the  Nobles,  January  9,  1908. 

Miss  McOnIre '  testified  that  she  never  bad 
any  Interest  whatever  In  the  property,  but 
that  she  consented  to  the  nse  of  her  name  In 
the  litigation,  at  the  solicitation  of  a  neigh- 
bor, a  Mr.  Waterbury;  that  she  signed  the 
affidavit  for  publication  and  acknowledged 
her  signature  to  a  notary  public  over  the  tel- 
ephone, but  did  not  In  fact  swear  to  It 
This  testimony  does  not  warrant  holding 
tbe  Judgment  talcen  In  her  name  a  nullity. 
Inasmuch  as  she  held  the  formal  legal  title, 
she  was  competent  to  maintain  the  action, 
although  she  had  no  beneficial  Interest.  80 
<^c.  77-82.  The  affidavit  was  good  npon  its 
face,  and  was  genuine  In  the  sense  that  the 
purported  affiant  really  signed  it,  and  the 
notary  attached  his  jurat  Its  language 
showed  that  It  was  intended  to  be  sworn  to 
and  to  be  used  as  a  sworn  statement  It 
was  not  wholly  without  evidential  force.  It 
served  Its  purpose  of  advising  tbe  court 
whether  conditions  existed  which  authorized 
a  service  by  publication;  it  was  found  suf- 
flcient  and  acted  upon.  The  fact  that  no 
oath  was  actually  administered  does  not  ren- 
der the  Judgment  absolutely  void.  See,  as 
bearing  upon  somewhat  similar  questions: 
James  v.  Logan,  82  Kan.  285,  108  Pac.  81; 
Davis  V.  Land  Co.,  76  Kan.  27,  90  Pac.  766 ; 
Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Bd. 
665. 

But,  If  the  Judgment  itself  was  not  a  nul- 
lity, neither  was  the  order  vacating  it  Tlie 
order  was  perhaps  erroneous,  since  It  was  ap- 
parently based  npon  the  theory  that  tbe 
Judgment  was  void.  Bat  as  between  the  par- 
ties there  were  abundant  grounds  for  setting 
aside  the  Judgment,  either  for  Irregularity 
because  the  allegations  of  the  affidavit  for 
publication  were  untrue,  or  under  the  statute 
authorizing  tbe  reopening  of  a  Judgment 
founded  only  on  constructive  service.  It  is 
said  that  generally  the  rights  of  third  per- 
sons wbo  have  acted  In  reliance  upon  a  Judg- 
ment are  not  affected  by  its  subsequent  va- 
cation, unless  It  waa  void  from  the  beginning. 
8  Cye.  462 ;  23  Cyc.  973.  This  is  true  as  to 
purchasers  at  a  sale  under  the  Judgment  snd 
perhaps  holds  good  wherever  a  title  purports 
to  be  created  or  transferred  by  tbe  Judgment 
Bat.  where  the  Judgment  merely  declares  a 


status,  the  effect  of  its  vacation  upon  Inter- 
vening rights  Is  disputed,  and  depends  npon 
the  extent  to  which  a  stranger  Is  chargeable 
with  notice  that  it  is  not  absolutely  final,  but 
Is  still  open  to  attack.  SeeKremerv.  Schutz, 
82  Kan.  175, 107  Pac.  780, 27  L.  R.  A.  (N.  S.)  736. 

Assuming  that  in  the  present  instance  the 
Nobles  were  not  affected  by  tbe  setting  aside 
of  the  decree,  provided  they  purchased  In 
good  faith  in  reliance  upon  it  the  trial  court 
must  be  presumed  to  have  found  that  they 
were  not  In  fact  Innocent  purchasers,  and  tbe 
evidence  warrants  such  finding.  Miss  McGulre 
was  obviously  only  a  nominal  plaintiff.  She 
merely  permitted  her  name  to  be  used  by 
some  one  who  had  a  beneficial  Interest  in 
the  property.  When  the  action  to  quiet  title 
was  brought  in  her  name,  S.  8.  Noble  bad 
already  contracted  with  Miss  Knight  for  the 
purchase  of  the  property  and  made  a  part 
payment  as  the  result  of  negotiations  begun, 
according  to  some  of  tbe  evidence,  before  tbe 
deed  to  Miss  McGulre  was  executed.  Clear- 
ly Miss  McGulre  was  acting  In  behalf  either 
of  Miss  Knight  the  seller,  or  of  the  Nobles, 
the  buyers.  She  herself  knew  only  Mr.  Wa- 
terbury in  the  transaction,  and  the  record 
Tails  to  disclose  for  which  party  he  was  act- 
ing. The  business  was  conducted  for  Miss 
Knight  by  her  attorney,  R.  M.  Piatt  He  tes- 
tified that  be  had  nothing  to  do  with  the  ac- 
tion to  quiet  title;  that  in  February  or 
March  he  told  S.  S.  Noble  of  the  outstanding 
tax  deed,  and  told  an  occupant  of  the  prop- 
erty that  thereafter  he  would  have  to  settle 
with  Noble  for  tbe  rent  To  the  question, 
"You  contemplated  a  suit  to  quiet  title  at 
that  time,  didn't  you?"  he  answered,  "I 
think  he  (Noble)  did."  S.  S.  Noble  testified 
that  he  had  not  had  "personal  Icnowledge"  of 
the  quieting  title  suit  The  attorney  who 
examined  the  abstract  said  that  Noble  men- 
tioned, when  he  employed  blm  for  the  pur- 
pose, that  "It  was  a  title  that  would  go 
through  a  quieting  suit"  Noble  paid  |50 
at  the  time  he  contracted  to  buy  the  proper- 
ty. Miss  Knight's  recollection  was  that  she 
received  some  small  amount  of  money  at  the 
time  she  made  the  deed  to  Miss  McGuIr^ 
and  it  may  be  reasonably  inferred  that  this 
was  the  part  payment  made  by  Noble.  We 
think  this  evidence  Justified  a  finding  that 
the  Nobles  bought  the  property  with  knowl- 
edge of  the  outstanding  tax  title  'and  ar- 
ranged to  have  the  deed  made  to  Miss  Mc- 
Ouire,  and  to  have  her  convey  to  them  after 
the  title  should  have  been  quieted  In  her 
name.  In  that  case  Miss  McGulre  was  acting  . 
for  them,  they  were  tbe  persons  beneficially 
Interested  in  the  suit  to  quiet  title — were 
substantially  the  plaintiffs  therein — and  tbe 
order  setting  aside  the  Judgment  rendered  it 
unavailable  to  them  as  a  defense  in  this  ac> 
tion. 

The  Judgment  la  afBrmed.   AU  the  Justices 
concurring. 
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(8S  Kan.  T7E) 

HAWK  T.  UNITED  STATES  FIDELITY  ft 

GUARANTY  CO. 

(Supreme  Coart  of  Kansas.    Jan.  7,  1911.) 

(Syllabm  hy  th«  Court.) 

1.  LlIIITATIOR  OF  AOTIOKB  (j  87*)— Bl   WABD 

— Natue*. 

An  action  for  a  balance  claimed  to  be  due 
from  a  guardian  to  bis  ward  at  the  time  the  lat- 
ter reached  the  acre  of  majority  is  not  an  action 
for  relief  on  the  ground  of  fraud,  aldiou^h 
the  petition  contains  allegations  that  certain 
charges  against  the  ward  in  the  guardian's  an- 
nual accounts  are  erroneous  and  should  not  be 
allowed. 

'   [BA.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {{  182-186;  Dec  Dig.  $37.*] 

2.  Limitation    or   AonoNS  (f   34*)— Action 

ON    GUABDIAN'S    Bond — LnCITATIONS. 

A  cause  of  action  against  a  guardian  for  a 
balance  of  money  due  to  his  ward  at  the  time 
the  latter  reached  tiie  age  of  majority  accrues 
at  that  time,  and  is  a  liability  created  by  stat- 
ute, to  which  the  three-year  period  of  limitation 
frescribed  by  the  second  subdivision  of  section 
7  of  the  Code  of  Civil  Procedure  of  1909  (Gen. 
St.  1900,  $  S610)  applies,  although  the  action  is 
upon  the  guardian's  bond  against  the  guardian 
and  his  surety. 

[Ed.  Note.— For  other  cases,  iiee  Limitation  of 
Actions,  Cent  Dig.  %%  151-157;  Dec.  Dig.  % 
34.*] 

Appeal  from  District  Coart,  fitaawnee 
County. 

Action  by  E.  E.  Hawk  against  the  United 
States  Fidelity  &  Guaranty  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

W.  S.  McGlintock  and  A.  L.  Quant,  for  ap- 
pellant   Wheeler  &  Switzer,  for  api)ellee. 

BBNSON,  J.  This  action  is  against  the 
principal  and  surety  upon  a  guardian's  bond. 
The  petition  shows  that  the  guardian  was 
appointed  December  2,  1899,  when  the  minor 
was  14  years  of  age,  that  the  bond  was  giv- 
en June  22,  1900,  and  that  the  guardian  was 
discharged  May  1,  1907,  at  which  time  he 
bad  in  his  hands  1658  of  his  ward's  money, 
which  he  refused  to  pay.  This  action  was 
commenced  April  8,  1909.  On  a  motion  to 
make  the  petition  more  deflnite  and  certain, 
an  amendment  was  filed,  stating  the  dates 
and  amounts  of  credits  claimed  by  the  guard- 
ian in  various  annual  accounts  filed  in  the 
probate  court  in  the  years  1901  to  1906,  in- 
clusive, for  clothing,  school  supplies,  medi- 
cine, and  other  expenses,  amounting  to  over 
$600,  which  items  It  is  alleged  were  errone- 
ously ctiarged  against  the  minor.  It  is  fur- 
ther alleged  that  during  the  time  of  the 
guardianship  the  minor  lived  in  the  guard- 
ian's family  and  worked  constantly  for  him, 
and  that  such  services  were  worth  more  than 
the  value  of  the  supplies  furnished,  but  that 
the  probate  court  was  not  Informed  that  such 
services  had  been  r«idered,  and  had  no 
knowledge  thereof  when  the  accounts  were 
tiled.  The  appeal  was  taken  by  the  guaranty 
company,  surety  on  the  bond,  from  a  judg- 


ment overruling  Its  demurrer  to  the  petition 
as  amended. 

The  contention  of  the  appellant  is  that  It 
appears  from  the  petition  that  the  cause  of 
action  is  barred  by  the  two-year  limitation 
prescribed  by  the  third  Bubdivlsion  of  sec- 
tion 5610  of  the  General  Statutes  of  1909  for 
actions  for  relief  on  the  ground  of  fraud. 
The  appellee  contends  that  the  limitation  to 
be  applied  is  five  years,  this  action  being  up- 
on a  guardian's  bond,  and  that  the  fifth  sub- 
division of  the  section  referred  to  governs. 
This  action  is  not  for  relief  on  the  ground 
of  fraud,  within  the  meaning  of  the  statute 
relied  upon  hy  the  appellant.  It  is  an  ac- 
tion for  a  balance  wiiich  became  due  to  the 
plaintiff  when  be  reached  the  age  of  major- 
ity, and  which  it  was  the  duty  of  the  guard- 
ian to  pay  to  him  at  that  time.  The  fact 
that  the  guardian  withheld  it  upon  a  claim 
that  he  had  made  expenditures  equal  to  the 
amount  demanded,  as  set  out  in  his  ex  parte 
accounts,  does  not  change  the  nature  of  the 
plalntifTs  claim  against  him.  The  entry  of 
these  items  of  credit  to  himself  in  bis  own 
accounts  may  or  may  not  have  been  fraudu- 
lent, but  relief  is  not  sought  on  that  ground. 
The  accounts  do  not  conclude  the  appellee. 
They  are  for  the  information  of  the  court, 
and  are  not  adjudications  against  the  minor. 
Woemer,  American  Law  of  Guardianship,  H 
96,  97 ;  Mitchell  v.  Kelly,  82  Kan.  1,  107  Pac. 
782;  State,  to  the  Use  of  Koch,  t.  Roeper. 
82  Mo.  67.  Whether  credit  should  be  given 
to  the  guardian  for  the  sums  so  charged 
against  his  ward  will  be  determined  upon 
the  trial  of  the  action.  The  allegations  con- 
cerning these  entries  in  the  accounts  are  in 
the  nature  of  inducement,  not  essential  to  a 
statement  of  the  cause  of  action,  although  a 
part  of  the  history  of  the  transaction.  Lo- 
gan T.  Brown,  20  Okl.  334,  96  Pac.  441,  20 
L.  R.  A.  (N.  S.)  298.  A  final  settlement  of 
the  guardian's  account  In  the  probate  court 
was  not  necessary.  HIb  duty  was  to  account 
to  the  ward.  Mitchell  v.  Kelly,  supra.  For 
the  reasons  stated,  the  appellant's  contention 
that  the  two-year  limitation  governs  cannot 
be  sustained. 

Neither  can  the  appellee's  claim  that  the 
five-year  statute  applies  be  sustained.  It  is 
settled  otherwise  by  decisions  of  this  court 
for  reasons  which  need  not  be  restated  here. 
Ryus  v.  Gruble,  31  Kan.  767,  8  Pac.  618; 
0>m'rs  of  Graham  County  v.  Van  Slyck,  52 
Kan.  622,  35  Pac.  299;  Davis  v.  Clark,  58 
Kan.  454,  49  Pac.  665.  The  limitation  that 
does  apply  Is  determined  in  the  case  last  cit- 
ed. That  was  an  action  upon  an  adminis- 
trator's bond  for  a  balance  due  the  estate, 
which  was  held  to  be  a  liability  created  tiy 
statute,  and  that  the  period  of  limitation  was 
three  years,  as  provided  in  the  second  sub- 
division of  the  section  before  referred  to. 
The  reasoning  of  the  opinion  applies  to  the 
default  of  a  guardian,  as  well  as  to  that  of 


*ror  othar  caiiw  ■«•  wute  topis  and  section  NUMBEB  in  Dee.  Dig.  *  Am.  Dig.  Key  No.  Series  It  Rep'r  Index** 


Digitized  by 


v^oogie 


Keu.) 


ROBERTSON  v.  TARRY 


603 


an  administrator.  The  cause  of  action  ac- 
crued when  the  appellee  reached  the  age  of 
majority,  but  that  date  does  not  appear  from 
the  petition  to  have  been  more  thiui  three 
years  before  the  action  was  commenced,  and 
consequently  there  was  no  error  in  overrul- 
ing the  demurrer. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

Va  Kan.  716) 

ROBERTSON  y.  TARRY. 
(Supreme  Court  of  Kansas.    Jan.  7,  1911.) 

(St/llahut  hj/  the  Court.) 

exkcdtobs  and  aoministbatobs  (|  437*)— 
Claims  Against  Decedent's  Estate— Lim- 
itations. 

Ann  Wiseman  executed  three  notes  on  the 
following  dates:  One  September  16,  1904,  one 
December  1,  1904,  and  one  May  1,  1905— each 
payable  to  the  appellee,  and  due  one  day  after 
date.  The  maker  died  December  31,  1905,  and 
an  administratrix  of  the  estate  of  the  deceased 
was  appointed  May  28,  1909.  This  action  was 
brought  against  the  administratrix  July  1,  1909, 
in  the  district  court  of  the  county.  Held,  that 
the  action  was  not  barred  by  section  IOC  of  the 
executors  and  administrators  act  (Gen.  St  1909, 
I  3541)  or  by  section  17  of  the  Code  (Gen.  St. 
1909,  i  5610). 

[EM.  Note.— For  other  cases,  see  Elxecators 
and  Administrators,  Cent  Dig.  §  1749:  Dec. 
Dig.  {  437.*] 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  by  J.  J.  Robertson  against  Mary  A. 
Tarry,  administratrix  of  Ann  Wiseman,  de- 
ceased. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

W.  W.  Hooper,  for  appellant  A.  E. 
Dempsey,  for  appellee. 

SMITH,  J.  Action  brought  July  1,  1909, 
by  appellee  against  the  appellant  as  adminls- 
'tratrlx  of  the  estate  of  Ann  Wiseman,  de- 
ceased. The  notes  sued  on  were  executed 
by  Ann  Wiseman  September  16,  1904,  De- 
cember 1,  1904,  and  May  1,  1905,  respective- 
ly, and  each  note  was  due  one  day  after 
^te.  Ann  Wiseman  died  December  31,  1905. 
The  administratrix  of  her  estate  was  ap- 
pointed May  28,  1909.  Judgment  was  ren- 
dered on  the  notes  as  prayed  for,  and  the 
administratrix  brings  the  case  here. 

It  is  contended  on  the  part  of  the  appel- 
lant that,  if  no  relative  or  heir  of  deceased 
procured  the  appointment  of  an  administra- 
tor of  the  estate  in  60  days  after  the  death 
of  Ann  Wiseman,  it  was  the  duty  of  the  ap- 
pellee to  •secure  such  appointment,  and,  as 
more'  tlian  3  years  and  50  days  had  elapsed 
after  such  appointment  should  have  been  se- 
cured by  the  appellee,  that  the  action  was 
barred  by  section  106  of  the  executors  and 
administrators  act  (Gen.  St.  1909,  §  3541). 
Section  106  reads  as  follows:  "No  executor 
or  administrator,  after  having  given  notice 
of  his  appointment  as  provided  in  this  act. 


shall  be  held  to  answer  to  the  suit  of  any 
creditor  of  the  deceased  unless  it  be  com- 
menced witliin  three  years  from  the  time  of 
his  giving  l)ond."  It  will  be  observed  that 
the  limitation  provided  by  this  section  runs 
expressly  from  the  time  the  administrator 
appointed  gives  bond  as  such,  and  not  from 
the  time  of  the  death  of  the  debtor,  nor  from 
the  time  when  the  appointment  of  an  admin- 
istrator could  have  been  procured  on  applica- 
tion of  the  creditor.  This  action  was 
brought  a  little  more  than  one  month'  after 
the  appointment  of  the  administratrix,  and 
l)efore  the  expiration  of  five  years  from  the 
maturity  of  the  oldest  of  the  three  notes. 

It  hfl.s  been  repeatedly  decided  by  this 
court  that  the  creditor  was  entitled  to  the 
full  5  years  to  bring  Us  action  under  section 
17  of  the  Code,  and  that,  where  the  debtor 
bad  died  during  the  lapse  of  the  5  years,  50 
days  after  the  death,  which  must  dapse  be- 
fore the  creditor  is  authorized  to  apply  for 
the  appointment  of  an  executor  or  adminis- 
trator, and  perhaps  a  reasonable  time  there- 
after, should  not  be  counted  within  the  6 
years,  but  that  during  such  time  the  statute 
would  be  tolled.  In  this  case,  however,  the 
appellee  did  not  need  any  tolling  of  the  stat- 
ute to  bring  the  commencement  of  bis  action 
within  the  5  years  from  fhe  time  of  the  ma- 
turity of  the  notes.  He  bromght  the  action, 
as  we  have  seen,  very  shortly  after  the  ap- 
pointment of  the  administratrix.  By  the  ex- 
press provisions  of  section  86  of  the  admin- 
istrators act  (Gen.  St  1009,  i  3521)  be  had 
a  right  to  establish  bis  claim  by  the  Judg- 
ment of  the  court  in  which  he  brought  the 
action. 

The  provision  of  section  12  of  the  executors 
and  administrators  act  (Gen.  St  1909,  g 
3447),  which  in  ^ect  debars  tl^e  creditor 
from  moving  to  secure  the  appointment  of  an 
administrator  for  60  days,  does  not  impose 
upon  him  the  duty  of  securing  the  appoint- 
ment of  an  administrator  or  affect  the  limi- 
tation provided  for  In  section  106.  Thc'lim- 
itatlon  provided  by  section  17  of  the  Cktde 
(Gen.  St  1909,  {  5610)  is  held,  in  favor  of 
the  creditor,  to  be  tolled  during  such  time 
after  the  death  of  the  debtor  as  there  exist- 
ed no  one  against  whom  an  action  could  be 
brought,  but  at  most  not  exceeding  a  reason- 
able time  after  the  lapse  of  50  days  from  the 
death  of  the  debtor.  The  tolling  of  the  stat- 
ute Is  to  the  benefit  of  the  creditor.  He  may 
move  for  the  aivpointment  of  an  adminis- 
trator in  50  days  after  the  death  of  the  debt- 
or. By  falling  to  so  move  with  reasonable 
promptness,  he  cannot  prolong  the  tolling  of 
the  limitation  provided  in  section  17  of  the 
Code.  See  Hanson  v.  Towle,  Adm'r,  19  Kan. 
273;  Bauserman,  Adm'r,  v.  Obarlott,  46  Kan. 
480,  26  Pac.  1051;  Andrews  v.  Morse,  51 
Kan.  33,  32  Pac.  640;  Kulp  v.  Kulp,  51  Kan. 
341,  32  Pac.  1118.  21  L.  R.  A.  550;  Wey  v. 
Schofleld.  53  Kan.  248,  36  Pac.  333;   W^est  v. 


*For  other  caaM  aeti  aame  topic  and  aecUon  NUMBBiH  Is  Deo.  Dig.  ft  Am.  Ois.  Key  Ha.  Series  &  Rep'r  Indexes 


Digitized  by  V^OOQIC 


€04 


112  PACIFIC  REPORTER 


(Kan. 


Bank,  66  Kan.  524,  72  Pac.  252,  63  L.  R.  A. 
137,  97  Am.  St  Rep.  385. 

The  Judgment  of  the  court,  being  In  ac- 
cordance with  the  views  herein  expressed.  Is 
afiOrmed.    All  the  Justices  concurring. 


(83  Kan.  7S7) 

MANNING  T.  CABLR 
(Supreme  Court  of  Kangas.    Jan.  7,  1911.) 

Municipal  Corporations  (f  636*)— Public 
Impbotembnts  —  Special  Tax  —  Kestbain- 
iNO  Collection. 

Injunction  will  not  be  allowed  to  restrain 
collection  of  a  sidewalk  tax  unless  it  be  void, 
and  so  not  for  irregularity  in  addine,  without 
authority,  to  the  amount  to  be  extended  on  the 
tax  roll,  an  amount  as  a  penalty  which  could 
have  been  avoided  if  the  amount  justly  due  had 
been  first  paid. 

(Bid.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  12i)3;    Dec.  Dig.  § 

Appeal  from  District  Court,  Greenwood 
Coiunty. 

Action  by  H.  W.  Manning  against  A.  L. 
Cable.  Judgment  for  plaintiff,  and  defendant 
appeals.    Rerersed,  and  Injunction  vacated. 

Howard  J.  Hodgson  and  Gordon  Badger, 
for. appellant  D.  B.  Fuller  and  Robert  H. 
Clogston,  for  appellee. 

PER  CURIAM.  The  city  of  Eureka  caus- 
ed a  sidewalk  to  be  constructed  abutting  up- 
on the  property  of  the  appellee.  A  special 
tax  was  levied  against  the  property  and 
placed  upon  the  county  tax  roll.  The  copnty 
treasurer  was  proceeding  to  collect  this  tax 
when  the  appellee  commenced  this  action  in 
the  district  court  of  Greenwood  county  and 
obtained  a  temporary  Injunction  restraining 
the  collection  of  such  tax.  Afterward  the 
temporary  order  was  made  perpetual.  The 
county  treasurer  appeals  to  this  court. 

It  appears  from  the  record  that  the  city 
had  fuU  power  and  authority  to  construct 
the  sidewalk  In  question.  There  Is  only  one 
irregularity  pointed  out  In  the  action  of  the 
city.  When  the  city  clerk  Informed  the 
county  clerk  of  the  amount  of  tax  to  be  ex- 
tended upon  the  tax  roll  for  this  sidewalk, 
$18.60  was  added  thereto  as  a  penalty.  This 
was  without  authority  and  void  as  to  such 
amount  This  excess  tax  might  have  been 
avoided  If  the  amount  Justly  dne  had  been 
first  paid.' 

Very  little  evidence  was  given,  and  In  our 
view  the  demurrer  to  It  should  have  been 
sustained.  Nothing  has  been  shown  which 
can  be  said  to  be  more  than  a  mere  slight 
irregularity,  and  this  court  has  long  held 
that  an  injunction  will  not  be  allowed  to  re- 
strain the  collection  of  a  sidewalk  tax  un- 
less it  is  void.  Parker  v.  Challlss,  9  Kan. 
155;  City  of  Lawrence  v.  Killam,  11  Kan. 
499. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  injunction  vacated,  at  the 
cost  of  the  appellee. 


(83  Ku>.  732) 

ATCHISON,  T.  &  S.  F.  BY.  CO.  t.  SUPE- 
RIOR REFINING  CO. 
(Supreme  Court  of  Kansas.    Jan.  7,  1911.) 
(SvUabut  hy  the  Conrt.) 

Carriers  (J  34*)— Excessive  Fbeioht  Rates 
—Interstate  Shipments— Relief. 

Relief  from  excessive  freight  charges  upon 
interstate  shipments,  where  the  charges  are 
made  according  to  established  rates  fixed  and 
promulgated  as  required  by  the  interstate  com- 
merce act,  must  be  sou^t  through  the  Inter- 
state (Commerce  Commission. 
'  [BM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  91;   Dea  Dig.  {  34.»] 

Appeal  from  District  Court  Elk  County. 

Action  by  the  Atclilson,  Topeka  &  Santa 
Fe  Railway  Company  against  the  Superior 
Refining  Company.  Judgment  for  plaintifC, 
and  defendant  appeals.    AfBrmed. 

Clias.  H.  Apt  and  A.  T.  Ayres,  for  appel- 
lant Wm.  R.  Smith,  O.  J.  Wood,  and  A.  A. 
Scott  for  appellee. 

BENSON,  J.  The  plaintiff  sued  to  recover 
a  balance  claimed  to  be  due  for  transporting 
oil  from  BartlesvUIe,  Okl.,  to  Longton,  Kan., 
according  to  the  rates  fixed  in  its  freight 
tariffs  on  file  at  the  time  with  the  Interstate 
Commerce  Commission  and  posted  and  pub- 
lished as  required  by  the  federal  law.  The 
plaintiff  recovered. 

The  trial  was  upon  an  agreed  statement 
from  which  It  appears  that  the  plaintifTs  duly 
established  and  published  rate  for  the  trans- 
portation of  oil  from  BartlesvUIe  to  (Thanute, 
Humboldt  Erie,  and  Cherryvale,  all  on  plain- 
tifTs line  of  railroad,  was  7  cents  per  hun- 
dred pounds,  while  the  rate  so  fixed  and  ea- 
tablished  for  Longton  was  21  cents  per  hun- 
dred pounds,  although  Longton  was  in  the 
same  general  locality,  where  like  conditions 
existed;  and  that  the  rate  so  fixed  and  estab-* 
lished  for  Longton  was  unreasonable  and  ex- 
cessive. The  plaintiff's  authorized  agent  so- 
licited the  business,  fixing  the  rate  at  7  cents 
per  hundred  pounds,  which  the  defendant 
paid,  and  now  insists  that  it  ought  not  to 
be  compelled  to  pay  the  unreasonable  excess 
sued  for,  although  it  would  be  due  If  the 
rates  which  were  fixed  and  promulgated  ac- 
cording to  the  requirements  of  the  federal 
statute  are  to  prevail.  On  the  other  hand, 
the  plaintiff  contends  that  the  established 
rate  governs,  regardless  of  the  contract  and 
notwithstanding  the  fact  that  it  is  unreason- 
able; and  that  redress  must  be  sought  from 
the  Interstate  Commerce  Commission. 

The  decision  must  rest  upon  the  interstate 
commerce  law  as  interpreted  by  the  Supreme 
Court  of  the  United  States.  In  Texas  &  Pa- 
cific RaUway  v.  Mugg,  202  U.  S.  242,  26  Sup. 
Ct.  628,  60  L.  Ed.  1011,  It  appeared  that  on 
an  interstate  shipment  a  rate  was  quoted  to 
the  shipper  less  than  the  lawful  schedule 
rate.    On  arrival  of  the  goods  at  their  des- 
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tlnatlon,  the  schedule  rate  was  exacted;  tbe 
shipper  insisted  upon  the  quoted  rate,  but 
paid  the  excess  under  protest,  and  sued  for 
Its  recovery.  Reversing  a  Judgment  for  tbe 
shipper  given  by  the  circuit  conrt,  it  was 
held  that  the  rate  fixed  in  tbe  schedule  filed 
pursuant  to  the  act  to  regulate  Interstate 
commerce  was  controlling,  and  that  it  was 
beyond  the  power  of  tbe  carrier  to  depart 
from  such  rates  in  favor  of  any  shipper,  and 
that  the  erroneous  quotation  of  rates  by  the 
agent  of  the  railroad  company  did  not  justi- 
fy a  recovery,  since  to  do  so  would  (n  effect 
enable  the  shipper  whose  duty  It  was  to  as- 
certain the  published  rate  to  secure  a  prefer- 
ence over  other  shippers,  contrary  to  the 
act  to  regulate  commerce.  That  decision  is 
summarized  and  followed  In  Texas  &  Pac. 
By.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426, 
447,  27  Sup.  Ct  360,  358  (51  L.  Ed.  553), 
where  It  was  held:  "The  proposition  that  if 
tbe  statute  be  construed  as  depriving  courts 
generally,  at  the  instance  of  shippers,  of  the 
power  to  grant  redress  upon  the  basis  that 
an  established  rate  was  unreasonable  with- 
out previous  action  by  the  commission,  great 
harm  will  result,  is  only  an  argument  of  in- 
convenience which  assails  tbe  wisdom  of  tbe 
legislation  or  its  efficiency  and  affords  no 
Justification  for  so  interpreting  the  statute 
as  to  destroy  It"  Tbe  opinion  concludes  with 
a  statement  to  the  effect  that  a  shipper  seek- 
ing reparation  predicated  upon  the  unreason- 
ableness of  tbe  established  rate  must  pri- 
marily Invoke  redress  through  tbe  Interstate 
Commerce  Commission,  which  body  alone  is 
vested  with  power  originally  to  entertain 
proceedings  for  the  alteration  of  an  estab- 
lished schedule.  This  was  also  the  conclu- 
sion in  Railway  Co.  v.  MUUng  Co.,  80  Kan. 
141,  101  Pac.  1011,  where  the  rule  that  must 
govern  this  contract  Is  stated.  Other  cases 
are  there  cited.  . 

The  princit>le  of  these  decisions  applies 
here  where  suit  Is  brought  for  the  excess  the 
same  as  if  the  excess  had  been  paid,  and  an 
action  bad  been  brought  to  recover  it.  The 
established  rate  must  prevail  over  the  quot- 
ed rate;  otherwise  the  statute  would  be  in- 
effectual for  tbe  purpose  for  which  It  was 
enacted.  The  district  court  did  not  err  In 
its  Judgment  Relief  for  the  excessive  charge 
can  only  be  obtained  through  the  proper  fed- 
eral tribunal. 

Tbe  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 


(83  Kan.  792) 

STATE  V.  AIKENS  et  aL 

(Supreme  Court  of  Kansas.    Jan.  7,  1911.) 

BfoNOPOLiEs  (S  24*)  —  Voluntary  Associa- 
tion— Tbusts— Dissolution— Evidence. 
In  an  action  by  tbe  state  to  dissolve  a 
Tolnntary  association  organized  to  farther  the 
sale  of  live  stock,  evidence  held  to  require  a 
finding  that  its  members  so  operated  its  busi- 


ness as  to  Impose  unlawful  restrictions  on  free 
trade  and  commerce  and  to  prevent  the  full  and 
free  pursuit  of  the  business  dealings  done  at  the 
Kansas  City  stockyards,  requiring  the  associa- 
tion's dissolution  under  the  anti-trust  laws. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  S  24.*] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  the  State  against  Charles  S. 
Alkens  and  others  constituting  a  voluntary 
association  known  as  the  Traders'  Live  Stock 
Exchange  of  Kansas  City.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

R.  B.  Ball,  J.  W.  Parrar,  and  Kepllnger  & 
Trickett,  for  appeUants.  F.  S.  Jackson,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  Tbe  action  was  brought 
by  the  state  to  dissolve  the  Traders'  Live 
Stock  Exchange  of  Kansas  City  and  to  en- 
join the  exchange  and  its  members  from  vio- 
lating the  anti-trust  laws  of  the  state.  Judg- 
ment was  rendered  for  the  state,  and  the  de- 
fendants appeal.  The  assignments  of  error 
are  all  based  upon  tbe  insufficiency  of  the 
evidence. 

There  were  two  sides  to  this  controversy 
in  the  district  court  and  much  evidence  was 
introduced  to  support  each  one.  That  court 
has  performed  Its  function  of  ascertaining 
and  declaring  the  facts.  Its  findings  are 
abundantly  sustained,  and  they  are  approved. 

The  appellants  seek  to  draw  too  sharp  a 
distinction  between  tbe  associaticn  and  its 
members.  The  exchange  is  not  a  corpora- 
tion. The  members  in  their  associate  rela- 
tion constitute  tbe  exchange.  It  Is  said  that 
the  by-laws,  on  their  face,  and  Interpreted  by 
the  preamble,  disclose  no  wrongful  purpose 
and  do  not  have  the  necessary  or  direct  ef- 
fect of  producing  violations  of  the  law,  as 
was  held  in  the  case  of  Anderson  v.  United 
States,  171  U.  S.  604,  19  Sup.  Ct  50,  43  L. 
Ed.  300,  and  It  is  further  said  that  the  court 
cannot  look  beyond  these  by-laws  to  discover 
the  true  nature  and  actual  purpose  and  ef- 
fect of  the  organization.  All  this  is  to  say 
that  the  statutes  prohibiting  trade  trusts, 
combinations,  and  conspiracies  can  be  foiled 
with  a  set  of  by-laws;  that  the  courts  can- 
not lift  the  sheep's  skin  from  the  woirs  head 
and  know  the  creature.  In  practice  and  in 
fact  rule  10  means  that  so  far  as  possible 
no  one  shall  be  permitted  to  pursue  the  busi- 
ness of  trading, in  stockers  and  feeders  on 
the  Kansas  City  market  who  is  not  a  mem- 
ber of  the  exchange.  The  monopoly  of  90 
per  cent,  of  the  trade  In  the  largest  stocker 
and  feeder  market  of  the  world  by  tbe  mem- 
bers of  the  exchange,  and  the  wrecked  busi- 
ness of  practically  every  man  and  every  com- 
pany promising  to  attain  prominence  as  an 
Independent  trader,  prove  the  efficiency  of 
the  rule.  True,  the  rule  has  another  face, 
innocent  lawful,  and  laudable;  but  the  court 
declines  to  stultify   Itself   by  looking   upon 
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that  side  only.  The  association  did  not  go 
outside  of  its  rules  to  enforce  boycotts  and 
the  like,  nor  was  such  action  occasioned  by 
Individual  misinterpretations  of  the  rules. 
The  rules  were  the  recognized  basis  and  au- 
thority for  those  Illegal  measures. 

The  fact  that  approximately  10  per  cent, 
of  tlie  stocker  and  feeder  business  done  at 
the  stockyards  remains  in  the  hands  of  out- 
siders does  not  take  the  case  out  of  the  stat- 
ute. Perhaps  the  volume  of  business  done  at 
the  stockyards  Is  not  seriously  reduced  be- 
cause of  the  existence  of  the  exchange,  but 
free  participation  In  that  business  is  not 
merely  restricted;  it  is  actually  suppressed 
as  to  every  one  who  seems  likely  to  become 
formidable  and  who  is  not  a  member.  The 
price  of  a  membership  Is  now  fixed  at  $1,000. 
When  a  partnership  engages  in  trade,  all  the 
partners  must  t>e  members  (rule  11),  and 
every  person  employed  by  a  member  to  buy 
or  sell  cattle  must  also  be  a  member  (rule 
12). 

It  Is  said  that  the  exchange  buys  nothing 
and  sells  nothing.  True,  but  one  of  the  func- 
tions of  the  association  is  to  Impose  unlaw- 
ful restrictions  upon  the  full  and  free  pur- 
suit of  the  business  of  dealing  In  stock  at 
the  Kansas  City  yards.  It  does  this  as  an 
organization  by  employing  detectives  to  scent 
out  transactions  with  outsiders,  to  warn 
against  such  practices,  and  to  report  them. 
If  persisted  in,  by  committee  bearings  upon 
such  cases,  by  the  discipline  of  members,  by 
the  enforcement  of  boycotts,  by  coalition 
with  the  commission  men's  exchange,  and  by 
other  means. 

In  the  face  of  the  testimony  of  Philo  S. 
Harris  and  the  testimony  relating  to  the 
boycott  of  Joe  Baker,  not  to  mention  plenty 
more,  the  protestation  in  the  brief  that  there 
Is  no  evidence  whatever  sustaining  the  sev- 
enth finding  of  fact  Is  a  mere  lashing  of  lan- 
guage to  an  Impotent  fury. 

It  Is  said  that  the  members  compete  among 
themselves  in  the  purchase  and  sale  of  cattle. 
True,  but  they  stlfie  all  other  competition  as 
far  as  they  can.  It  is  said  that  they  trade 
with  none  but  outsiders.  But  how?  Through 
commission  men  who  must  confine  their  deal- 
ings to  the  members  of  the  exchange,  or  be 
boycotted  out  of  business.  The  right  of  an 
individual  to  trade  or  to  refuse  to  trade 
with  whomsoever  he  pleases,  and  the  right 
of  the  members  of  this  exchange  to  associate 
themselves  In  good  faith  for  the  purpose 
stated  In  the  preamble  of  their  by-laws,  are 
not  involved  in  this  case  or  In  any  way  In- 
fringed by  the  Judgment.  It  Is  a  vicious  com- 
bination, conspiracy,  and  trust  to  monopolize 
trade,  restrict  the  pursuit  of  business,  and 
prevent  competition,  which  the  state  has 
charged  and  proved  and  which  the  statutes 
and  the  judgment  condemn. 

The  foregoing  observations  are  all  that 
seem  to  be  necessary  to  supplement  the  writ- 


ten opinion  of  Hon.  L.  C.  True,  the  Judge 
who  tried  the  case. 

This  district  court  enjoined  the  defendants, 
as  individuals  and  In  their  associated  capaci- 
ty as  the  Traders'  Live  Stock  Exchange, 
from  pursuing  the  illegal  practices  of  which 
they  were  found  guilty  and  also  dissolved  the 
exchange.  A  plea  is  made  against  the  dis- 
solution of  the  exchange  based  upon  the 
genuine  public  service  which  It  Is  capable  of 
rendering  and  which  It  does  in  fact  render  at 
the  Kansas  City  live  stock  market  The 
value  of  this  service  Is  not  disputed.  The 
trouble  Is  that  these  traders  have  never  been 
able  to  resist  the  temptation  to  grasp  the 
reins  of  the  market  and  sit  In  the  seat  of 
monopoly.  If  the  rules  of  the  exchange,  par- 
ticularly rule  10,  were  modified  and  the  ftmc- 
tlons  of  the  organization  were  confined  strict- 
ly within  their  legitimate  field,  there  would 
be  no  occasion  for  a  Judgment  of  dissolution. 
If,  however,  it  cannot  operate  without  cur- 
tailing the  full,  free  and  fair  diffusion  of  the 
benefits  and  opportunities  of  the  Kansas  City 
market,  it  ought  to  be  dissolved. 

The  findings  of  fact  are  before  this  court, 
and  It  has  the  power  to  render  such  Judg- 
ment as  Justice  to  the  state  and  to  the  de- 
fendants requires.  Under  the  circumstances, 
the  following  order  will  probably  best  meet 
the  situation. 

The  Judgment  of  the  district  court,  so  far 
as  It  enjoins  the  defendants  individually  and 
enjoins  the  exchange  Itself  from  the  Illegal 
practices  stated  In  the  findings.  Is  affirmed, 
the  state  to  recover  all  the  costs  of  the  case. 
The  Judgment  of  the  district  court  dissolving 
the  exchange  Is  stayed  until  the  further  or- 
der of  this  court.  Jurisdiction  of  this  branch 
of  the  case  Is  retained  for  the  present.  At 
some  future  time  it  may  be  brought  upon  the 
docket  by  either  the  plalntift  or  the  defend- 
ants for  final  disposition.  The  couirt  will 
then  exercise  Its  discretion  In  the  addition- 
al light  afforded  by  any  showing  which  may 
then  be  made. 


(83  Kan.  698) 
WILDIN  V.  DUCKWORTH. 
(Supreme  Court  of  Kansas.    Jan.  7,  1911.) 

(Syllabus  bv  the  Court.) 

1.   CnATTFX    MOBTOAOES    (J    283*)  —  FoBECLO- 

8DRB— Execution   on   (Jenebal  JnoovniNT 

FOB  Debt. 

An  action  was  brought  on  promissory  notes 
and  to  foreclose  a  chattel  mortKnge  given  to 
secure  the  payment  thereof,  judgment  was  ren- 
dered for  the  amount  of  the  notes  and  interest, 
and  for  the  sale  of  the  personal  property  and 
the  application  of  the  proceeds  to  the  payment 
of  the  costs  and  judgment.  Thereafter  a  gen- 
eral execution  was  obtained  by  the  judgment 
creditor,  and  delivered  to  the  sheriff  to  collect 
the  amount  of  the  judgment.  The  sheriff  levied 
upon  certain  real  estate  of  the  judgment  debtor 
for  that  purpose.  An  action  was  brought  by 
the  judgment  debtor  to  enjoin  the  sale  of  the 
real   estate  on    the   ground   that   the    personal 
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property  mortcaced  u  eecarity  ihould  b«  fitst 
Rold  and  applied  upon  the  debt.  A  temporary 
injanction  was  allowed.  On  motion  of  the  judg- 
ment creditor  the  temporary  injunction  was  set 
aaide  and  a  permanent  injanction  denied.  Held 
not  error. 
[Ed.  Note.— For  oth*'  cases,  see  Chattel  Mort- 
Cent.  Dig.   Si   d69,  572;    Dec.   Dig.  i 


2.  Chattk.  Mortgages  (|  283*)  —  Fomcix)- 
sant  OF  Chattel  Mobtoagb  —  Right  to 
Genbbal  Exeodtion. 

In  such  case  the  judgment  creditor  is  en- 
titled to  a  general  execution  upon  the  money 
judgment  and  is  also  entitled  to  an  order  of 
sale,  or  special  execution,  for  the  sale  of  the 
mortgaged  property,  and  he  may,  at  bis  option, 
first  proceed  to  the  sale  of  the  personal  prop- 
erty and  the  application  of  the  proceeds  to  the 
payment  of  the  judgment  and  nave  a  general 
execution  for  any  deficiency,  or  he  may  elect  to 
take  execution  upon  the  general  judgment  in  the 
first  instance. 

[Kd.  Note.— For  other  cases,  see  Chattel  Mort- 
0«M.   Gent  Dig.   {{  669,  672;    Dec.  Dig.   § 

Appeal  from  District  Conrt,  Reno  County. 
.     Action  by   WUllam  J.  WUdln  against  G. 
M.    Duckworth.      Judgment    for    defendant, 
and  plalntUC  appeala    iEffirmed. 

Taylor  &  Neeley,  for  appellant  Prlgg  & 
WUUama,  for  appellee. 

SMITH.  J.  The  appellant  commenced  this 
action  against  the  appellee,  as  sheriff  of 
Reno  connty,  to  enjoin  him  from  selling  real 
estate  nnder  execution,  and  alleges  the  fol- 
lowing facts:  A  thresher  company  had 
theretofore  brought  an  action  against  the 
appellant,  praying  Judgment  on  certain  prom- 
issory notes  executed  by  him  to  the  Com- 
pany, and  to  foreclose  certain  chattel  mort- 
gages given  to  secure  the  payment  thereof. 
In  that  action  the  company  recovered  a 
Judgment  In  the  district  court  of  Reno  coun- 
ty for  the  snm  of  $923  and  costs;  also  an 
order  that  the  chattel  mortgages  be  fore- 
closed and  the  property  therein  described 
sold  and  the  proceeds  of  the  sale  applied, 
first,  to  the  payment  of  the  costs,  and,  next 
to  the  payment  of  the  Judgment ;  also  "that 
upon  order  of  sale  or  execution  being  Issued 
herein  that  said  property  be  taken  by  the 
sheriff  of  Reno  county  and  notice  of  sale 
be  advertised,"  etc.  No  order  of  sale,  or  spe- 
cial execution,  was  taken  out  on  the  Judg- 
ment; but  something  over  two  years  and  a 
half  after  the  rendition  of  the  Judgment  a 
general  execution  for  the  amount  specified 
in  the  Judgment  was  Issued  by  the  clerk  of 
the  court  and  delivered  to  the  sheriff,  who 
levied  upon  a  large  number  of  lots  In  Park's 
First  addition  to  the  city  of  Hutchinson, 
which  addition  had  been  vacated  since  the 
rendition  of  the  judgment  In  his  petition 
1b  this  action  the  appellant  alleged  that  the 
personal  property  mortgaged  was  of  the  val- 
ue of  $555.  The  petition  was  presented  to 
the  probate  Judge  of  the  county,  who  grant- 
ed  a   temporary    order   enjoining   the   sale. 


The  thresher  company  thereafter  filed  a  mo- 
tion in  the  district  court  to  dissolve  the  tem- 
porary Injunction  for  the  reasons:  (1)  Be- 
cause said  probate  Judge  had  no  authority 
of  law  to  Errant  or  make  such  order.  (2)  Be- 
cause from  the  facts  stated  in  the  petition 
of  plaintiff  he  was  not  entitled  to  such  or- 
der. (3)  Because  upon  the  facts  stated  by 
plaintiff  in  his  petition  this  court  had  no  Ju- 
risdiction to  grant  an  order  of  Injunction 
of  any  kind.  Upon  the  hearing  of  this  mo- 
tion In  the  district  court,  the  motion  to  dis- 
solve the  Injimction  was  sustained  and  the 
action  was  dismissed,  at  the  costs  of  the 
plaintiff. 

The  appellant  contends  that,  under  the 
Judgment  in  the  original  action  the  thresher 
company  should  be  compelled  to  first  Issue  a 
special  execution  for  the  sale  of  the  personal 
property,  and  bases  his  claim  upon  sections 
4S9  and  506  of  the  new  Code  (Gen.  St  1909, 
S§  6034,  6101),  which  provide: 

"Sec.  439.  Executions  are  of  four  kinds: 
First  against  the  property  of  the  Judgment 
debtor;  second,  against  his  person;  third, 
for  the  delivery  of  the  possession  of  real  or 
personal  property,  with  dama|;es  for  with- 
holding the  same,  and  costs;  fourth,  execu- 
tions in  special  cases." 

"Sec  506.  In  special  cases  not  hereinbefore 
provided  for  the  execution  shall  conform  to 
the  Judgment  or  order  of  the  court  When 
a  judgment  for  any  specified  amount,  and 
also  for  the  sale  of  specific  real  or  personal 
property,  shall  have  been  rendered,  and  an 
amount  sufficient  to  satisfy  the  amount  of 
the  debt  or  damages  and  costs  be  not  made 
from  the  sale  of  property  specified,  an  exe- 
cution may  Issue  for  the  balance  as  In  other 
cases." 

The  thresher  company,  on  the  other  hand, 
contends  that  under  the  original  Judgment 
the  plaintiff  therein  was  entitled  to  either  of 
two  remedies:  First,  to  procure  an  order  of 
sale  or  special  execution  and  ^11  the  per- 
sonal proiwrty  and  apply  the  proceeds  to 
the  Judgment,  and  if  the  amount  of  the  Judg- 
ment were  not  realized  to  have  general  ex- 
ecution issued  for  the  remainder;  or,  sec- 
ond, at  Its  option,  to  have  a  general  execu- 
tion for  the  amount  of  the  Judgment  in  the 
first  instance,  as  was  done  in  this  case. 

It  is,  of  course,  conceded  that,  if  a  special 
execution  or  order  of  sale  was  Issued  for 
the  sale  of  the  personal  property,  It  must 
conform  to  the  Judgment  of  tite  court.  The 
only  question  is  whether  the  plaintiff  in  the 
original  action  was  compelled  to  proceed  to 
the  sale  of  the  personal  property  before  it 
was  entitled  to  a  general  execution  upon  the 
Judgment  The  appellant  cites  Lisle  v.  Che- 
ney, 36  Kan.  578,  13  Pac.  816,  and  Norton  v. 
Reardon,  67  Kan.  302,  72  Pac.  861,  100  Am. 
St  Rep.  459.  In  neither  of  those  cases  was 
the  question  now  pending  Involved,  and  we 
find  nothing   In  Norton  v.  Reardon.  supra. 
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bearing  npon  this  Issua  In  Usle  ▼.  Cheney, 
supra,  we  find  this  language :  "Dnder  a  judg- 
ment for  any  other  money  demand,  the  Judg- 
ment creditor  has  a  Hen  on  the  real  estate 
of  the  debtor  within  the  county.  Under  a 
Judgment  on  the  money  demand  secured  by  a 
mortgage,  a  judgment  creditor  has  a  lien  on 
the  real  estate  of  the  debtor  witblp  the  coun- 
ty, with  this  condition  attached:  That  the 
proceeds  of  the  sale  of  certain  specific  real 
property  shall  be  first  applied  to  the  satis- 
faction of  such  Judgment  This  we  adopt 
and  declare  to  be  the  true  construction  of 
the  various  sections  of  the  Code  of  Civil 
Procedure  on  Judgments  rendered  In  actions 
to  foreclose  mortgages."  Page  683  of  36 
Kan.,  page  819  of  13  Pac.  As  before  said, 
we  do  not  find  that  the  question  apparently 
decided  In  the  above  excerpt  especially  the 
portion  beginning  "with  this  condition  at- 
tached," was  involved  in  that  action,  and 
that  dictum  is  disapproved. 

In  this  case  the  court  rendered,  first  a 
general  Judgment  Under  the  statute  the 
plaintiff  was  entitled  to  a  general  execution 
to  enforce  this  Judgment  against  any  proper- 
ty of  the  Judgment  debtor  not  exempt  by 
law  from  execution.  To  procure  such  ex- 
ecution requires  no  order  of  court  The  stat- 
ute expressly  gives  the  right  The  court 
has  no  power  to  direct  upon  what  property 
an  execution  thereunder  shall  be  levied.  The 
sale  is  made  according  to  the  provisions  of 
the  statute.  Such  sale  should  be  confirmed 
or  set  aside  by  the  court,  but  can  only  be 
set  aside  for  the  reason  that  the  provisions 
of  the  statute  have  not  been  complied  with. 
The  sale  is  made  under  the  law.  On  the  oth- 
er hand,  the  foreclosure  of  the  mortgage  and 
sale  therein  provided  for  is  a  Judicial  sale — 
a  sale  made  by  the  court — and,  in  the  ab- 
sence of  a  statute  directing  an  execution  to 
be  Issued  therefor,  as  our  statute  provides, 
the  court  may  order  any  person  to  make  the 
sale  and  prescribe  the  manner  of  the  sale. 
The  person  or  officer  making  the  same  does 
80  practically  as  the  agent  of  the  court  Nor- 
ton V.  Reardon,  67  Kan.  302,  72  Pac.  861, 
100  Am.  St  Rep.  459.  No  good  reason  ap- 
pears why  the  judgment  creditor  in  this 
case  was  not  entitled  to  its  choice  of  reme- 
dies under  the  Judgment,  and  we  accordingly 
hold  that  it  was  entitled  thereto.  Plngrey 
on  Chattel  Mortgages,  J  1036;  Jones  on 
Chattel  Mortgages  (5th  Ed.)  §  764;  Karnes 
T.  Lloyd,  52  111.  113 ;  Fish  v.  Glover,  154  111. 
86,  39  N.  E.  lOSl.  We  believe  this  Is  in  ac- 
cord with  the  practice  in  the  state,  and  the 
understanding  of  the  bar  generally,  that 
where  one  who  Is  entitled  to  pursue  a  spe- 
cific lien  under  a  Judgment,  and  is  also  en- 
titled to  a  general  execution  to  enforce  the 
judgment  he  may  first  exhaust  the  property 
covered  by  the  specific  lien  and  apply  the 
proceeds  to  the  discharge  of  the  Judgment 
or,  in  the  first  instance,  he  may  have  a  gen- 


eral execution  Issued  and  levied  upon  any 
property  subject  to  execution  to  satisfy  the 
entire  Judgment  The  question  may  later 
arise  if  the  sherlfT  knew  or  should  have 
known  of  any  personal  property  subject  to 
execution  Included  or  not  Included  In  the 
chattel  mortgage  In  the  action,  whether  he 
was  not  required  to  first  levy  thereon.  Sec- 
tion 6040,  Gen.  St  1909  (Code  Civ.  Proc  { 
445).  But  It  seems  that  this  question  can- 
not be  raised  in  this  collateral  action.  17 
Cyc.  1091. 

The  Judgment  of  the  court  being  ta  ac> 
cordance  with  the  views  herein  expressed,  ia 
affirmed.    All  the  Justices  Concurring. 

(8S  Kan.  676) 
POTTER  et  al.  v.  CONLET  et  aL 
(Supreme  Conrt  of  Kansas.    Jan.  7,  1911.) 
(Syllabu*  bv  the  Court.) 

1.  Mechanics'  Liens  (|  1*)  —  Nature  ov 
Right. 

A  mechanic's  lien  is  purely  a  creation  ot 
statute,  and  tliose  claiming  sucb  a  lien  mast 
bring  themselves  clearly  within  the  provisions 
of  the  statute  authorizing  it. 

[EM.  Note. — For  other  cases,  see  Mechanics^ 
Liens,  Cent  Dig.  {  1;    Dec.  Dig.  {  l.*J 

2.  Mechanics'  Liens  (|  73*)— Contbact  with 
OwNEB— Lessee  as  Ownes's  Aoent. 

The  statute  gives  a  lien  to  any  one  eon- 
tracting  with  the  owner  of  land  or  bis  agent  for 
materials  furnished  or  work  done  in  repairing 
or  improving  a  building  thereon,  and  where  ttie 
owner  rents  his  property  to  another  and  stipu- 
lates in  the  lease  that  improvements  may  be 
mnde  on  the  property  by  the  lessee  and  the  ex- 
pense thereof  deducted  from  the  rentals  to  be 
paid  by  him,  the  lessee  may  l>e  regarded  as  tlie 
agent  of  the  owner  and  those  doing  the  work 
and  furnishing  the  material  for  improving  the 
property  will  be  entitled  to  a  lien  on  the  in- 
terest and  estate  of  the  lessee  and  the  owner. 

[Ed.  Note.— For  other  cases,  see  Medianica^ 
Liens,  Dec.  Dig.  {  73.*] 

3.  Mechanics'  Liens  (J  73»)— Oontbact  wm 
Owner— Lessee  as  Owneb's  Agent— "Re- 
pairs." 

Under  the  circumstances  of  the  case,  the 
term  "repairs"  as  used  by  the  parties  in  the 
lease  is  held  to  be  intended  to  cover  and  does 
cover  improvements  made  by  the  contractors. 

[Kd.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Dec.  Dig.  i  73.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6096-6102;    vol.  8,  p.  7783.1 

Appeal  from  District  Court  Allen  County. 

Action  by  B.  C.  Potter  and  others  against 
P.  J.  Conley  and  others.  Judgment  for  de- 
fendants, and  plalntifTs  appeaL  Reversed 
and  remanded,  with  directions. 

Rltter  &  Forrest,  for  appellants.  A.  F. 
Florence,  for  appellees. 

JOHNSTON,  O.  J.  This  was  an  action  to 
foreclose  a  mechanic's  lien.  P.  J.  Conley,  the 
owner  of  a  theater  building,  leased  it  to  J. 
E.  Faitys  and  George  M.  Gilliam  for  a  period 
of  three  years  at  a  stipulated  cental  of  $75 
per  month.    In  the  lease  was  a  special  pro- 
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vWon  that  "second  party  shall  hare  the  right 
to  make  reasonable  repairs  to  said  building 
and  deduct  the  actual  cost  thereof  from  said 
rentals."  The  lease  contained  the  stipula- 
tioDS  ordinarily  found  In  such  Instruments, 
Including  one  tliat  "no  alterations  or  chang- 
es in  said  building  shall  be  made  by  said 
second  party  without  the  written  consent  of 
said  first  party."  There  was  another  stipu- 
lation giring  the  lessor  the  option  to  re- 
enter in  case  of  the  default  of  the  lessees. 
Shortly  after  the  execution  of  the  lease,  the 
lessees  engaged  B.  G.  Potter  and  Frank  Kel- 
ley  to  make  certain  changes  and  Improve- 
ments in  the  building.-  These  included  the 
making  of  an  orchestra  pit  which  was  a 
lowering  of  the  floor  18  inches  in  a  space 
12  feet  long  and  6  feet  wide,  the  reconstruc- 
tion of  an  ofllce  lobby  in  a  comer  of  the 
building,  including  a  partition  between  the 
oflice  and  the  lobby,  the  taking  out  of  a  glass 
front  and  putting  in  its  place  drop-siding 
with  two  small  windows,  the  ceiling  of  the 
Inside  of  this  /ront,  the  construction  of  a 
portal  which  consisted  of  a  roof  projected 
from  the  building  and  supported  by  two  posts, 
the  building  of  steps  at^  the  entrance,  and 
the  painting  of  any  new  wood  put  in  by  the 
contractors.  Within  a  few  weeks  after  the 
execution  of  the  lease,  the  contractors  made 
these  improvements,  which  cost  $163.43. 
There  were  no  negotiations  between  the  con- 
tractors and  Conley  and  they  received  no  di- 
rect authority  from  him  as  to  the  improve- 
ments, but  it  Is  conceded  that  he  was  In  and 
about  the  building  when  the  work  was  done, 
slept  In  the  building,  and  took  care  of  the 
property  during  that  time.  The  contractors 
expected  to  get  their  pay  from  the  lessees 
who  directly  employed  them,  but  no  such 
payment  was  made  by  them  nor  by  the  own- 
er of  the  building;  and  therefore  they  filed 
a  mechanic's  lien.  The  lessees  defaulted.  In 
the  payment  of  rent  and  abandoned  the 
premises,  when  Conley  declared  the  lease 
forfeited  and  took  possession  of  the  build- 
ing, including  the  improvements  which  the 
contractors  had  made,  and  then  leased  the 
building  to  another  party.  The  contractors 
claimed  a  Hen  as  against  the  fee  held  by  the 
lessor,  but  this  was  refused  by  the  court. 
A  lien  was  adjudged  against  the  leasehold 
Interest  of  the  lessees,  but  as  the  lease  had 
been  forfeited  the  Hen  was,  of  course,  value- 
less to  the  contractors,  and  from  the  ruling 
refusing  the  Hen  as  against  the  estate  of  the 
lessor,  the  contractors  appeal. 

The  appellee  correctly  contends  that  a  me- 
chanic's Hen  Is  purely  a  creation  of  statute, 
and  that  those  claiming  its  benefits  must 
bring  themselves  .clearly  within  Its  provi- 
sions. Onr  statute  gives  a  Hen  to  "any  per- 
son who  shall-  under  contract  with  the  own- 
er of  any  tract  or  piece  of  land,  or  with  a 
trustee,  agent,  husband  or  wife  of  such  own- 
er, perform  labor  or  furnish  material  for  the 
erection,  alteration  or  repair  of  any  build- 
ing, improvement  or  structure  thereon,"  etc. 
U2P.-88 


Code  av.  Proa  f  649  (Oen.  St  1909,  § 
6244).  The  estate  of  the  owner  cannot  be 
subjected  to  a  Hen  for  work  done  or  materi- 
als furnished  at  the  Instance  of  the  lessee, 
unle^  the  lessee  may  be  regarded  as  the 
agent  or  trustee  of  the  owner.  The  owner 
may  contract  directly  or  he  may  do  so 
through  an  agent,  and  the  contention  of  ap- 
pellants Is  that  the  lessees  of  the  building 
in  question  were  in  fact  the  agents  of  the 
lessor  in  contracting  for  the  improvements 
made  upon  the  building.  Now  the  lessor  did 
not  directly  contract  with  appellants  for  the 
improvements  made  on  this  building,  but  he 
did  contemplate  that  Improvements  and 
changes  were  necessary  to  fit  the  building  for 
the  purpose  for  which  it  was  leased,  and  he 
expressly  provided  in  his  lease  that  the  re- 
pairs to  be  made  should  be  paid  out  of  the 
rentals  that  would  accrue  under  the  lease. 
The  lessees  were  not  In  terms  designated  as 
the  agents  for  the  lessor  to  contract  for  the 
repairs,  but  the  rules  of  law  relating  to  the 
creation  of  an  agency  and  fixing  the  liabili- 
ty of  a  principal  for  the  acts  of  an  agent  ap- 
ply to  contracts  for  labor  performed  and  ma- 
terials furnished  for  the  improvement  of  a 
building  the  same  as  to  other  kinds  of  con* 
tracts.  Under  a  Missouri  statute  which  au- 
thorized a  Uen  where  work  was  done  or  ma- 
terial furnished  by  virtue  of  a  contract  with 
the  owner  or  his  agent,  It  was  held  that  the 
owner  could  be  bound  by  virtue  of  a  contract 
wUh  an  agent,  and  "that  such  agency  may  be 
express,  or  implied  from. the  conduct  and  ac- 
quiescence of  the  owner  and  from  aU  the  cir- 
cumstances which  estop  him  from  denying 
the  agency."  Winsiow  Bros.  Co.  v.  McCuUy 
Stone  Mason  Co.,  16»  Mo.  236,  69  S.  W.  304 ; 
27  Cya  64.  It  is  not  enough,  of  course,  that 
the  lessor  should  merely  know  that  improve- 
ments are  being  made  by  the  lessee;  nor 
yet  that  he  should  have  agreed  with  him  that 
repairs  or  improvements  are  to  be  made  by 
the  lessee,  as  that  may  be  done  for  the  con- 
venience of  the  lessee,  and  not  because  of  any 
benefit  to  the  lessor  or  his  property.  If  the 
lessee  acts  only  for  himself,  no  Hen  wUl  at- 
tach to  the  property  of  the  lessor.  Here, 
however,  the  lessor  specifically  agreed  that 
repairs  might  be  made  at  his  expense.  The 
stipulation  in  the  lease  that  the  repairs 
might  be  made  and  the  costs  taken  out  of  the 
rentals  was  the  equivalent  of  saying  to  the 
lessees,  you  may  contract  for  repairs  and 
have  them  made  at  my  expense.  This  was 
not  only  assent  and  acquiescence  of  the  les- 
sor in  the  making  of  repairs,  but  it  gave 
express  authority  to  the  lessees  to  act  for 
him  in  procuring  them  to  be  made,  and  at 
his  cost  It  was  enough  to  constitute  a  con- 
tract with  the  lessor  himself  for  the  improve- 
ments provided  for  in  the  lease.  In  Kremer 
V.  Walton,  11  Wash.  120,  39  Pac.  374,  48  Am. 
St  Rep.  870,  It  was  in  effect  held  that  if  a 
lessee  causes  a  building  to  be  erected  on 
leased  premises,  under  an  agreement  be- 
tween himself  and  the  lessor,  that  the  former 


Digitized  by  ^OOQlC 


610 


112  PACIFIC  REPORTER 


(Kan. 


Is  to  pay  him  therefor  by  allowing  him  to  re- 
tain rents,  the  interest  of  both  lessor  and 
lessee  Is  subject  to  mechanic's  lien  growing 
out  of  the  erection  of  the  buUdlng.  In  27 
eye.  58,  it  is  said :  "It  is  usually  heI4  that 
where  a  lease  contains  a  provision  authoriz- 
ing the  lessee  to  make  repairs  or  improve- 
ments at  the  cost  of  the  lessor,  either  gen- 
erally or  by  deducting  the  cost  from  the  rent, 
or  where  part  of  the  consideration  for  the 
lease  is  the  making  by  the  lessee  of  improTe- 
ments  which  become  a  part  of  the  realty,  or 
that  improvements  made  by  the  lessee  shall 
revert  to  the  lessor,  a  mechanic's  lien  may 
attach  to  the  property  for  work  done  or  ma- 
terials furnished  pursuant  to  a  contract  with 
the  lessee."  See,  also,  Dougherty-Moss  Lum- 
ber Co.  v.  ChurchUl,  U4  Mo.  App.  578,  SO 
S.  W.  405;  Hardware  Co.  v.  Churchill,  126 
Mo.  App.  462,  104  S.  W.  476;  Hough  t.  Col- 
lins, 176  m.  188,  52  N.  E.  847;  C^rey-Lom- 
bard  Lumber  Co.  ▼.  Jones,  187  III.  203,  58 
N.  E.  347;  Bnrkitt  v.  Harper  et  al.,  79  N.  Y. 
273;  Boteler  t.  Espen,  99  Pa.  813;  Fischer 
V.  Jordan,  169  N.  Y.  615,  62  N.  B.  1095;  Id., 
64  App.  Dlv.  621,  66  N.  Y.  Supp.  286. 

The  contention  here  is  that  if  the  lessees 
are  to  be  treated  as  agents  of  the  lessor,  the 
agency  should  be  strictly  limited  to  repairs, 
and  that  the  improvements  made  on  the 
buUdlng  were  in  fact  alterations.  Most  of 
the  Improvements  contracted  for  and  made 
probably  come  within  the  technical  defini- 
tion of  "alterations" :  but  evidently  the  pai^ 
ties  were  not  drawing  nice  distinctionB  be- 
tween these  terms.  It  seems  clear  enough 
that  the  things  done  were  the  improvements 
or  repairs  contemplated  by  the  parties  and 
contracted  for  in  the  lease.  Apparently  the 
building  was  out  of  condition  and  something 
was  necessary  to  fit  it  for  the  lessees'  pur- 
pose. The  lessor,  it  appears,  did  not  wish  to 
advance  the  money  to  put  it  in  condition, 
and  so  it  was  provided  that  it  might  be  done 
on  the  credit  of  the  buUdlng;  that  Is,  the 
cost  of  the  repairs  might  be  taken  from  the 
rentals  coming  to  him.  The  writing  into 
the  lease  of  the  special  provision  that  cer- 
tain things  were  to  be  provided  for  by  the 
lessee  and  paid  for  by  the  lessor  shows  plain- 
ly enough  that  both  understood  that  work 
and  material  were  necessary  to  put  the  buUd- 
lng in  a  rentable  condition.  It  appears  that 
immediately  after  the  execution  of  the  lease 
the  lessee  proceeded  to  put  the  building  in 
condition  and  the  work  was  done  under  the 
eye  of  the  lessor,  and  whUe  he  was  caring 
for  the  building.  No  question  was  raised  by 
him  as  to  the  propriety  of  making  these  im- 
provements, although  the  lease  contained  the 
stock  phrase  that  no  alterations  should  be 
made  without  the  consent  of  the  lessor.  The 
time  and  circumstances  under  which  these 
improvements  were  made  satisfies  us  that 
they  are  the  repairs  mentioned  in  the  lease 
and  which  both  parties  contemplated  should 


be  made  at  the  expense  of  the  lessor.  Under 
the  testimony  of  the  lessor  himself  and  the 
undisputed  facts,  the  lessee  was  the  agent 
of  the  lessor  within  the  meaning  of  the  stat- 
ute giving  a  lien  for  labor  performed  and 
materials  furnished  under  a  contract  with 
the  owner,  and  therefore  appellants  were  en- 
titled to  a  lien  as  against  the  appellee  and 
his  buUding. 

The  judgment  wiU  therefore  be  reversed 
and  the  cause  remanded,  with  the  direction 
to  enter  judgment  in  fovor  of  appellants 
awarding  them- a  lien  against  the  estate  of 
appellee  in  the  property.  AU  the  Justices 
concurring. 

(83  Kan.  75S) 
STIN80N  V.  WOOSTER  et  al. 
(Sopreme  Court  of  Kansas.    Jan.  7,  1911.) 

(8vU<ibu*  iv  the  Court.) 

Libel  and  Si.andbb  (|  97*)— DEMtmBBB  to 

Pbtitioh. 
•  In  an  action  for  Ubel,  as  in  all  other  cases, 
allegations   of   fact   in   a   petition   stionld,    as 
agamst  a  general  demurrer,  be  taken  as  tme. 

[Eid.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  J  235;    Dec.  Dig.  g  97.*] 

Appeal  from  District  Court,  Neosho  County. 

Action  by  John  Stlnson  against  Alf  Q. 
Wooster  and  another.  Judgment  -for  defend- 
ants, and  plaintiff  appeals.  Reversed  and  re- 
manded. 

J.  M.  Nation  and  B.  W.  Grant,  for  appel- 
lant W.  R.  Cline  and  J.  Q.  Stratton,  for  ap- 
pellees. 

SMITH,  J.  Action  for  libel,  brought  by 
appellant  against  appeUees.  The  following 
Is  a  copy  of  the  petition,  so  far  as  is  neces- 
sary to  the  consideration  of  the  errors  com- 
plained of: 

"Plaintiff  says  that  the  defendants  In  the ' 
above-entitled  action  are,  and  have  been  for 
some  time  past,  the  editors,  owners,  and  pub- 
lishers of  the  Erie  Sentinel,  a  newspaper  pub- 
lished in  Erie,  Neosho  county,  Kansas,  and 
of  general  circulation  in  said  county.  That 
on  the  27th.  day  of  August,  A.  D.  1909,  said 
defendants  caused  and  procured  to  be  pub- 
lished and  published  in  said  newspaper  an 
article  in  terms  and  words  as  follows,  to  wit: 

"  Tried  to  Murder  His  Entire  FamUy. 

"'John  Stintzen  Assaulted  Wife  and  CbU- 
dren  Saturday. 

"•Beat  Them  over  the  Head  and  Face. 

"'Wife  Sought  Protection  from  Husband  at 
the  Hands  of  Strangers. 

"'Departed  for  Parts  Unknown. 

"  'Saturday  evening  John  Stintzen,  living 
east  of  town,  became  possessed  of  a  fit  of 
criminal  insanity  and  assaulted  his  family, 
threatening  to  kill  them. 

"The  cries  of  his  wife  were  heard  by 
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persons  returning  from  the  St  Paul  Reunion, 
who  Interfered.  Stlntzen  was  found  cursing 
and  threatening  his  wife  and  had  struck  her 
several  times  and  in  addition  had  vowed 
tliat  he  would  kill  her  with  an  ax. 

"  The  terrified  woman  ran  out  into  the 
road  where  a  passing  hug^  load  of  reunlon- 
ists  were  standing,  attracted  by  the  woman's 
cries,  and  begged  them  to  protect  her  from 
her  husband,  who  she  said  was  trying  to 
Icill  her  family  with  a  hatchet. 

"  'Bob  Short,  one  of  the  party,  telephoned 
to  the  sberiCF,  who,  in  company  with  the 
deputy,  Carwile,  started  for  the  scene  of  the 
trouble.  When  they  arrived  they  found  that 
Stlntzen  had  talien  to  the  brush,  and  bad 
left  no  clue  as  to  his  whereabouts.  A  search 
failed  to  locate  him  and  the  officers  returned 
to  town. 

"  'After  the  officers  had  left  the  man  re- 
turned, apologized  to  his  family,  said  he  was 
sorry  he  did  it,  took  all  the  loose  cash  that 
he  could  find,  bade  bis  family  good-by  "for- 
ever" and  departed  for  parts  unknown. 

"'Stlntzen  lives  on  the  Jim  Phelps  prop- 
erty, near  Four  Mile  bridge,  south  of  the 
county  farm.  He  was  subject  to  these  kind 
of  fits  about  once  a  month.  A  neighbor  who 
knows  him  well  says  that  it  is  nothing  more 
than  downright  cussedness  coming  to  the 
surface. 

"  'He  has  several  brothers  living  in  this 
vicinity  who  are  also  noted  for  "fits,"  but 
most  of  these  are  the  result  of  too  much  al- 
cohoL  Stlntzen's  family  consists  of  two 
girls  about  thirteen  years  of  age,  a  boy  six 
years  old,  and  a  two  months  old  baby.'  The 
family  bear  very  little  marks  of  Stlntzen's 
viotience,  but  if  the  persons  returning  from 
St  Paul  had  not  happened  to  be  passing  at 
the  time  there  is  no  doubt  but  that  the  man's 
violence  would  have  resulted  in  something 
more  serious  than  a  few  bruises  and 
scratches.' 

"Plaintiff  says  tliat  defendants,  in  publish- 
ing the  aforesaid  article.  In  referring  to  John 
Stlntzen,  meant  and  intended  to  refer  to  Wil- 
liam Stinsou;  that  at  the  time  of  the  pub- 
lication of  the  aforesaid  article  by  said  de- 
fendants, and  for  some  time  prior  thereto, 
said  William  Stinson  lived  and  resided  on 
the  property  known  as  the  Jim  Phelps  prop- 
erty, near  Four  Mile  bridge,  south  of  the 
county  farm ;  that  the  neighbors  of  the  said 
William  Stinson,  and  the  people  generally 
of  said  Keosho  county,  imderstood  and  be- 
lieved, and  still  understand  and  believe,  that 
said  defendants,  in  publishing  the  aforesaid 
article,-  in  referring  to  John  Stlntzen,  meant 
and  intended  to  refer  to  William  Stinson; 
that  plaintiff  is  a  brother  of  said  William 
Stinson,  and  at  the  time  of  publication  of  the 
above  set  out  article  by  snld  defendants, 
and  for  some  time  prior  thereto,  resided  in 
Brie,  Neoaho  county,  Kansas,  and  still  re- 
sides in  said  city;  that  prior  to  and  up  un- 
til the  time  of  the  publication  of  the  above 
set  out  article  by  said  defendants  this  plain- 


tiff was  of  good  name,  credit,  and  reputation, 
and  of  good  social  standing  in  said  city  of 
ETrie,  and  in  the  vicinity  thereof,  and  en- 
Joyed  the  fellowship,  esteem,  confidence,  and 
good  opinion  of  the  people  generally  in  said 
community ;  that  at  the  time  of  said  publica- 
tion plaintiff  was  known  and  recognized  as 
a  sober,  honest,  and  law-abiding  citizen; 
that  these  defendants,  as  editors,  owners, 
and  publishers  of  the  said  the  Erie  Sentinel, 
wickedly  and  maliciously  intending  to  in- 
jure the  plaintiff  in  his  good  name,  fame, 
and  credit,  and  to  bring  him  into  public 
scandal,  infamy,  and  disgrace  among  bis 
neighbors  and  all  other  good  and  worthy  cit- 
izens of  said  county,  and  to  cause  It  to  be 
suspected  and  believed  that  plaintiff  had 
been  and  was  guilty  of  an  inordinate  and 
over-indnlgent  u{ie  of  alcoholic  liquors,  and 
bad  by  such  over-indulgence  become  subject 
to  fits  of  criminal  insanity,  eini  with  the 
further  Intent  to  vex,  harass,  and  annoy  this 
plaintiff,  did,  in  publishing  the  afore  set  out 
article,  and  in  referring  tlierein  to  plain- 
tiff as  a  brother  of  the  said  William  Stin- 
son, make  false,  scandalous,  defamatory,  and 
libelous  accusations  of  and  concerning  this 
plaintiff,  which,  with  the  innuendoes  explan- 
atory thereof,  was  as  follows,  to  wit: 

"  'He  (meaning  thereby  William  Stinson) 
has  several  brothers  (one  of  whom  is  this 
plalntlflF),  living  in  this  vicinity  (meaning  in 
or  near  Erie,  Neosho  county,  Kansas),  who 
(meaning  the  brothers,  of  whom  this  plaintiff 
is  one)  are  also  noted  for  "fits"  (meaning 
fits  of  criminal  insanity),  but  most  of  these 
are  the  result  of  too  much  alcohol  (mean- 
ing thereby  that  this  plaintiff  had  indulged 
in  the  use  of  alcohol  until  he  had  made  him- 
self subject  to  fits  of  criminal  insanity).' " 

To  tills  petition  the  appellees  filed  a  gen- 
eral demurrer,  which  was  sustained  by  the 
court,  and  Judgment  was  rendered  in  favor 
of  the  appellees  for  costs.  The  order  sus- 
taining the  demurrer,  and  the  Judgment,  are 
the  errors  complained  of. 

The  appellees  contended,  in  substance,  that 
the  libelous  article  should  be  Interpreted  by 
the  court  and  it  should  be  determined  from 
its  contents  whether  it  was  libelous  upon 
the  appellant;  that  if  so  construed,  it  can 
constitute  no  libel  against  the  appellant  un- 
less it  be  in  the  first  six  paragraphs  of  the 
published  article,  and  the  appellant  does  not 
claim  that  he  was  libeled  thereby;  that  the 
appellant  cannot  l>e  injured  by  the  first  sen- 
tence of  the  seventh  paragraph,  as  the  pro- 
noun "he,"  the  first  word  of  that  sentence, 
refers  to  John  Stinson;  and  that  the  appel- 
lant cannot  be  his  own  brother,  and  cannot 
be  injured  by  the  statement  contained  in  the 
sentence.  The  court  also  seems  to  have  tak- 
en Jlils  view  of  the  article.  Besides  the  Chris- 
tian name,  however,  the  article  Itself  iden- 
tifies the  Stinson  referred  to  as  follows: 
"Stlntzen  lives  on  the  Jim  Phelps  property, 
near  Four  Mile  bridge,  south  of  the  county 
farm."  Digitized  by  V^OOQlC 
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Tbe  appellant  alleges  in  his  petition  tbat 
the  "Stlntzen"  named  In  tbe  article  meant 
and  was  Intended  to  refer  to  William  Stln- 
8on;  tliat  William  Stluson  Ured  on  tbe  Jim 
Phelps  property,  near  Four  Mile  bridge, 
south  of  the  county  farm,  and  that  appellant 
resided,  at  and  prior  to  the  publication  of 
tbe  article,  in  the  city  of  Erie,  Neosho  coun- 
ty, Kansas;  that  the  people  of  the  county 
of  Neosho  generally  understood  and  believed, 
and  Btlll  understand  and  believe,  that  the 
appellees,  in  publishing  the  article,  meant 
and  intended  to  refer  to  William  Stlnson; 
that  appellant  is  a  brother  of  said  William 
Stinson,  and  is  one  of  the  several  brothers 
referred  to  in  the  first  sentence  of  the  sev- 
enth paragraph  of  the  publication. 

While  it  is  tbe  province  of  the  court  gen- 
erally to  Interpret  written  ^ntracts  and  in- 
struments which  are  offered  in  evidence, 
and  to  tell  the  Jury  what  tbey  mean,  in  ac- 
tions for  libel  the  article  is  to  be  Judged  by 
Its  eftect  upon  tbe  person  alleged  to  be  libel- 
ed, as  the  article  la  nnderstood  by  the  com- 
munity or  persons  to  whom  the  alleged  libel- 
ous article  comes.  This  is  a  question  of  fact, 
to  be  determined  by  a  Jury,  in  case  of  a  Jury 
trial,  and,  as  against  a  demurrer  to  a  peti- 
tion charging  libel,  the  facts  alleged  in  the 
petition  are,  as  in  all  other  cases,  to  be 
taken  as  true.  This  includes  tbe  innuendo, 
used  In  actions  for  slander  or  libel  to  assert 
a  meaning  which,  from  the  circumstances, 
those  who  heard  or  read  the  alleged  slander- 
ous or  libelous  matter  understood  therefrom. 

We  think  It  fairly  appears  from  the  peU- 
tlon  that  the  word  "he,"  being  tbe  first  word 
In  the  seventh  paragraph  of  the  article, 
meant  and  was  understood  to  mean  William 
Stlnson,  and  not  John  Stlntzen.  The  peti- 
tion therefore  states  a  cause  of  action. 

The  order  sustaining  the  demurrer  is  set 
aside,  the  Judgment  is  reversed,  and  the  case 
Is  remanded  for  further  proceedings  in  ac- 
cordance with  tbe  views  herein  expressed. 
All  the  Justices  concurring. 
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BOARD  OF  EDUCATION  OP  CITI  OP 
OTTAWA  V.  JACOBUS,  County  Superin- 
tendent of  Public  Instniction. 

(Supreme  Court  of  fotosas.    Jan.  7,  1911.) 

(Syllabut  Iv  the  Court.) 

1.  Schools  anu  School  Districts  (|  42*)  — 
Annexation  of  "Adjacent"  Territobt. 
Under  Gen.  St  1909,  §  7594,  authorizing 
boards  of  education  of  cities  of  the  second  class 
to  attach  adjacent  territory  to  the  city  for 
school  purposes,  the  word  "adjacent"  means 
lying  near,  and  territoi?  which  does  not  touch 
the  city  limits,  but  which  does  adjoin  the  city 
school  district  and  is  so  close  to  the  city  that 
pupils  residing  thereon  can  ct^nveniently  at- 
tend the  city  schools,  may  be  attached  if  tbe 
iMiards  deem  the  annexation  to  be  for  the  best 
interests  of  the  schools  of  the  city  and  of  the 


residents  of  the  territory  seeking  to  be  attached 
(citing  1   Words  and  Phrases,  p.  184). 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  81-85;  Dec. 
Dig.  f  42.*] 

2.  Appeal  and  Bbbob  (|  169*)— Scope  or  £■• 

VIEW. 

Only  such  questions  as  have  been  pre- 
sented in  the  trial  court,  are  open  for  review 
in  tbe  Supreme  Court 

[f}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §}  1018-1034;  Dec.  Dig.  f 
169.*] 

Appeal  from  District  Court,  Franlilia 
County. 

Action  between  (diaries  A.  D.  Jacobns,  Su- 
perintendent of  Public  Instruction  of  Frank- 
lin County,  and  the  Board  of  Education  of 
the  City  of  Ottawa.  From  tbe  Judgment, 
Jacobus  appeals.    Affirmed. 

P.  M.  Harris,  for  appellant  P.  A.  Waddle^ 
for  appellea 

JOHNSTON,  O.  J.  This  appeal  InvolvoB 
tbe  right  and  power  of  tbe  board  of  educa- 
tion of  a  city  of  the  second  class  to  attacb 
territory  to  the  city  for  school  purposes 
which  adjoins  the  city  school  district  but 
does  not  adjoin  the  corporate  limits  of  the 
city.  It  appears  that  some  time  ago  terri- 
tory adjoining  the  city  was  attached  to  and 
made  a  part  of  the  city  school  district  and, 
when  the  t>oard  of  education  undertook  to 
attach  a  small  tract  of  territory  lying  along- 
side of  that  previously  annexed,  the  Question 
of  the  power  of  the  board  was  raised.  This 
tract  which  adjoined  the  school  district  was 
only  one-fourth  of  a  mile  from  the  city  lim- 
its, and  tbe  trial  court  made  a  finding  that 
"the  distance  from  the  city  Is  such  that 
pupils  of  school  age  residing  thereon  'can 
easily  reach  and  conveniently  attend  tbe 
public  schools  In  said  city." 

The  statute  authorizing  the  annexation 
provides  that  "territory  outside  the  city  lim- 
its, but  adjacent  thereto  may  be  attached  to 
such  city  for  school  purposes  upon  applica- 
tion to  the  board  of  education  of  such  city 
by  a  majority  of  tbe  electors  of  such  adja- 
cent territory,"  etc.  Gen.  St  1909,  |  7594. 
What  does  the  word  "adjacent"  mean  as 
used  In  this  statute?  In  the  case  of  Stat» 
ex  rel.  v.  Kansas  City,  60  Kan.  508,  31  Pac. 
1100,  a  statute  authorizing  the  consoUdatlom 
of  adjacent  cities  was  under  consideratton, 
and  it  was  held  that  it  was  not  essential 
that  tbe  cities  proposed  to  be  united  should 
adjoin  each  other,  but  that  "it  is  enough  if 
they  were  'adjacent'"  and  that  term  has 
been  defined  as  lying  near  to,  but  not  actual- 
ly touching.  Webster's  Unabridged  Diction- 
ary. In  Cyc.  704  the  term  is  defined  as 
"lying  close  or  near  to,  neighboring."  In  1 
Am.  &  Eng.  Encyc.  of  Ij.  634,  it  is  said  tbat: 
"Adjacent  has  been  defined  aa  lying  near  t» 
but  not  actually  touching,  in  the  vicinity  or 
neighborhood   of.     The   term,    however,    is 
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sometimes  used  as  synonymons  with  'adjoin- 
ing.' "  In  an  act  of  Congress  giving  railroad 
companies  a  right  of  way  through  public 
lands.  It  was  provided  that  they  might  take 
timber,  stone,  and  other  bnildlng  material 
from  lands  adjacent  to  their  line  of  road, 
and  the  Supreme  Court  of  the  United  States 
held  that  It  should  be  treated  as  land  lying 
close  at  hand,  but  that  It  need  not  be  adjoin- 
ing or  actually  contiguous,  and  the  Interpre- 
tation of  the  act  by  the  Secretary  of  the  In- 
terior, to  the  effect  that  material  might  be 
taken  from  the  tier  of  sections  through  which 
the  right  of  way  extends,  and  also  that  It 
might  be  taken  from  an  additional  tier  of 
sections  on  either  side,  was  approved.  It 
was  sai^ :  "If  the  word  'adjoining"  had  been 
nsed  Instead  of  'adjacent,'  those  sections 
touching  the  line  of  road  couid  be  regarded 
as  the  adjoining  lands,  and  when  the  word 
'adjacent,'  Instead  of  'adjoining,'  Is  used.  It 
might,  not  unnaturally,  be  said  to  Include 
the  next  tier  of  sections  away  from  the  line 
of  the  road."  United  States  v.  St  Anthony 
E.  R.  Co.,  192  U.  S.  524,  24  Sup.  Ct.  333, 
48  Ia.  Ed.  54a  In  C.  &  N.  W.  Ry.  Co.  v. 
Mechanics*  Inst,  239  111.  19T,  87  N.  R  933, 
the  Supreme  Court  of  Illinois  held  that  un- 
der a  provision  giving  a  railway  company 
power  to  condemn  adjacent  land  for  the 
enlargement  of  terminal  facilities  the  word 
"adjacent"  should  be  construed  to  mean  ly- 
ing near,  neighboring,  but  not  necessarily  in 
contact  In  damp  Hill  Borough,  142  Pa. 
511,  21  Atl.  978,  there  is  an  interpretation  of 
a  statute  which  provided  that  adjacent  lands 
might  be  annexed  to  a  borough,  and  it  was 
held  that  the  word  "adjacent"  was  used  In 
the  sense  of  adjoining  or  contiguous.  It  was 
also  held,  however,  that  a  number  of  con- 
tiguous properties  might  be  annexed  in  a 
proceeding  though  some  of  them  did  not 
adjoin  the  borough.  The  term  has  been 
variously  defined  by  the  courts,  some  of 
which  have  held  It  to  be  synonymous  with 
adjoining,  abutting,  contiguous,  bordering, 
neighboring,  and  close,  the  meaning  deter- 
minable principally  by  the  context  In  which 
It  Is  used  and  the  facts  of  each  particular 
case.  1  Words  and  Phrases,  184.  It  has  no 
arbitrary  definition,  but  its  meaning  depends 
largely  upon  the  subject-matter  to  which  It 
is  to  be  applied  and  the  object  which  the 
Legislature  is  seeking  to  carry  out  The 
manifest  purpose  of  the  Legislature  In  pro- 
viding for  the  annexation  of  outside  terri- 
tory was  that  those  living  beyond  the  city 
limits  but  not  sufficiently  near  to  avail  them- 
selves of  the  privileges  of  the  city  schools 
might  by  paying  their  proportion  of  the  city 
taxes  have  the  benefit  of  the  city  schools. 
Upon  a  majority  petition  of  the  electors  so 
situated,  the  board  of  education  Is  given  au- 
thority to  annex  territory  to  the  district  It 
Is  adjacency,  instead  of  contiguity  or  actual 


contact,  which  constitutes  the  test,  or  which 
determines  the  right  to  annexation.  It  Is  not 
nearness  alone,  but  it  Is  in  part  whether 
those  outside  can  conveniently  attend  the 
schools.  That  the  term  was  not  treated  as 
synonymous  with  adjoining  and  contiguous 
Is  suggested  by  the  use  of  the  word  "con- 
tiguous" in  the  latter  part  of  .the  act  where 
It  provides  that  outside  territory  when  an- 
nexed shall  be  attached  to  a  contiguous  ward, 
for  election  purposes.  If  the  territory  pro- 
posed to  be  attached  had  been  Included  with 
that  first  attached,  no  question  could  have 
arisen  as  to  the  power  of  the  board  to  make 
It  a  part  of  the  city  district,  and  it  is  hard 
to  see  why  territory  which  might  have  been 
brought  Into  the  district  by  a  single  annexa- 
tion may  not  be  incorporated  In  two  annexa- 
tions when  the  conditions  warranting  Jt 
arise.  In  view  of  the  provision  that  the  add- 
ed territory  shall  be  attached  to  the  con- 
tiguous waM,  it  Is  reasonably  clear  that  the 
Legislature  Intended  that  when  the  annexa- 
tions are  made,  the  district  shall  be  of  Com- 
pact territory,  but  that  the  board  in  its  dis- 
cretion might  attach  territory  from  time  to 
time  upon  proper  petition,  where  there  are 
sufficient  school  facilities,  and  where  the  ter- 
ritory upon  which  those  applying  to  come  In 
is  adjacent;  that  is,  sufficiently  near  to  the 
schools  so  that  those  brought  within  the 
district  may  conveniently  enjoy  the  benefits 
of  the  city  schools. 

It  is  suggested  that  the  application  for 
annexation  was  Insufficient;  but  apparently 
that  question  was  not  raised  nor  decided  in 
the  district  court.  It  Is  expressly  found  by 
that  court  to  have  been  conceded  that  the 
only  question  for  determination  was  wheth- 
er, upon  a  petition  conforming  in  all  respects 
with  the  requirements  of  the  law,  the  board 
of  education  had  the  power  to  make  the  ter- 
ritory in  question  a  part  of  the  district. 
Only  such  questions  as  have  been  raised  and 
decided  In  the  trial  court  are  open  for  re- 
view here.  Byington  v.  Com'rs  of  Saline 
Co.,  37  Kan.  654,  16  Pac.  105. 

The  question  presented  appears  to  have 
been  correctly  decided  by  the  trial  court  and 
its  Judgment  will  be  affirmed.  All  the  Jus- 
tices concurring. 

(83  Kan.  712) 
POTTER    T.    RORABAUGH-WILBT    DRY 
GOODS  CO. 
(Supreme  Court  of  Kansas.    Jan.  7,  1911.) 

(Syllabut  by  the  Court.) 

MtTNICIPAI.    COBPOBATIONS    (%    817*)— STREETS 

—Maintenance  or  Awning — Liability  of 
Owner— INJUBIES  to  Pedestbian — BuansN 
OF  PaooF. 

It  is  the  duty  of  one  who  projects  or  main- 
tains an  awning  over  a  street  to  keep  it  from 
becoming  dangerous  to  pedestrians  lawfully  up- 
on the  street,  and,  where  it  appears  that  an 
awning  or  a   part  of  it  fell   and   injured  the 
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Slalntiff  whHe  passing  along  the  street,  the  bur- 
en  is  cast  upon  the  defendant  to  whose  build- 
ing the  awning  is  attached  to  prove  that  all 
proper  and  reasonable  care  bad  been  employed 
in  the  construction  and  maintenance  of  the 
awning. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1725;  Dec.  Dig.  { 
817.*] 

Appeal  from  District  Court,  Reno  County. 

Action  by  M.  W.  Potter  against  the  Kora- 
baugh-Wlley  Dry  Goods  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

R.  P.  B.  Wilson,  W.  H.  Lewis,  Carr  W.  Tay- 
lor, and  Geo.  A.  Nealy,  for  appellant  A. 
O.  Malloy  and  F.  Dumont  Smith;  for  appellee. 

JOHNSTON,  C.  J.  M.  W.  Potter  brought 
this  action  against  the  Rorabaugh-Wiley  Dry 
Goods  Company  to  recover  damages  for  In- 
juries alleged  to  liave  been  sustained  through 
the  falling  of  an  awning  attached  to  ap- 
pellee's store  building  which  struck  appel- 
lant on  the  head  while  she  was  passing  along 
the  street  It  was  averred  that  it  was  neg- 
ligently constructed  and  insecurely  fastened, 
and  also  that  it  was  maintained  in  violation 
of  an  ordinance  of  the  city.  The  trial  re- 
sulted In  favor  of  the  dry  goods  company, 
and  the  appellant  complains  of  rulings  in 
the  admission  of  testimony  and  in  Instruct- 
ing the  Jury. 

The  evidence  is  conflicting  as  to  the  exact 
cause  of  the  accident  and  the  extent  of  the 
injury.  By  some  of  the  testimony  a  rod  of 
the  awning  fell  and  hit  appellant  on  the 
head.  She  said  it  was  a  hard  blow  which 
at  the  time  dazed  and  affected  her  vision. 
A  witness  said  be  saw  the  occurrence,  and 
It  appeared  to  him  that  a  rod  loosened  from 
the  awning  and  fell  on  her  head  tipping  her 
hat,  and  he  remarked  to  her,  "Pretty  hard 
blow,  wasn't  it?"  Another  witness  said  he 
was  near  and  saw  a  part  of  the  awning 
strike  appellant  on  the  head,  that  she  stag- 
gered a  little,  and  then  passed  on  in  company 
with  her  friend.  The  woman  who  was 
walking  with  appellant  testified  that  she 
could  not  tell  whether  the  rod  fell  on  ap- 
pellant, or  whether  she  ran  against  it,  but 
that  the  collision  did  not  stagger  her  or  ar- 
rest her  progress  or  even  make  a  break  in 
her  conversation.  One  witness  said  that 
there  was  no  exclamation  of  pain,  but  that 
she  adjusted  her  hat  and  passed  on  laugh- 
ing and  conversing  with  the  woman  who  was 
walking  with  her.  Counsel  for  appellant 
asked  the  court  to  instruct  the  Jury  that 
"the  law  casts  upon  the  owner  of  buildings, 
abutting  upon  the  street,  who  attaches  there- 
to structures  overhanging  the  street,  the 
duty  of  preventing  the  overhanging  struc- 
tures from  becoming,  in  any  way,  danger- 
ous to  persons  passing  on  the  highway,  and 
where  the  plaintiff  shows  that  while  passing 
on  the  highway,  or  on  the  sidewalk,  she  is 


injured  by  some  part  of  the  structure  fall- 
ing upon  her,  the  burden  rests  upon  the  de- 
fendant to  show  that  it  was  blameless  in  the 
premises."  The  Instruction  was  refused,  and 
the  court  placed  ttie  burden  of  proof  wholly 
upon  appellant  The  testimony,  althougit 
conflicting  and  unsatisfactory,  did  tend  to 
prove  that  a  part  of  the  awning  projecting 
over  the  street  fell  upon  and  injured  ap- 
pellant. She  was  entitled  to  an  instruction 
stating  the  rule  of  law  applicable  to  the  evi- 
dence which  her  testimony  tended  to  prove. 
Those  who  place  or  project  objects  over  the 
street  upon  which  persons  are  passing  and 
repassing  take  upon  themselves  the  duty  of 
making  them  secure,  and,  if  the  object  falls 
and  injures  a  pedestrian,  the  maxim  of 
res  ipsa  loquitur  applies,  and  the  burden 
rests  upon  them  to  show  that  the  fall  and 
injury  did  not  occur  through  their  negligence. 
The  rule  was  applied  in  Scott  v.  Loudon  ; 
Dock  Co.,  3  H.  &  C.  594,  where,  in  lower-  m 
Ing  sugar  from  the  warehouse  to  the  pave-  JS 
ment  below,  the  dock  company  dropped  a  Q 
bag  of  sugar  upon  a  pedestrian  who  was  n 
lawfully  passing  along  the  pavement.  It  was  0 
said:  "There  must  be  reasonable  evidence  ■ 
of  negligence.  But  where  the  thing  is  shown 
to  be  under  the  management  of  the  defend-  Z 
ant  or  his  servants,  and  the  accident  is  y 
such  as  in  the  ordinary  course  of  things 
does  not  happen  if  those  who  have  the  man-  ^ 
agement  use  proper  care,  it  affords  reason- 
able evidence,  in  the  absence  of  explanation 
by  the  defendants,  that  the  accident  arose 
from  want  of  care."  The  New  York  Court 
of  Appeals  announced  the  same  rule  in  Breen 
V.  N.  Y.  C.  &  H.  R.  R,  R.  Co.,  109  N.  X. 
297,  16  N.  E.  60,  4  Am.  St  Rep.  450,  and  in 
Griffen  v.  Manice,  166  N.  Y.  188,  59  N.  El  925, 
52  L.  R.  A.  922,  82  Am.  St  Rep.  630,  the 
same  court  held  that  it  was  not  the  injury 
Itself,  but  the  manner  and  circumstances  of 
the  Injury,  that  justlfled  the  application  of 
the  maxim  and  the  Inference  of  negligence, 
and  that  the  maxim  is  based  in  part  "on  the 
consideration  that  where  the  management 
and  control  of  the  thing  which  has  produced 
the  injury  is  exclusively  vested  in  the  de- 
fendant, it  is  within  his  power  to  produce 
evidence  of  the  actual  cause  that  produced 
the  accident  which  the  plaintiff  is  unable  to 
present."  The  Supreme  Court  of  the  Unit- 
ed States,  in  discussing  occurrences  which 
of  themselves  give  rise  to  the  inference  of 
negligence,  approvingly  quoted  from  an  Eng- 
lish case  in  which  it  was  said:  "If  a  person 
maintains  a  lamp  projecting  over  the  high- 
way for  his  own  purposes,  it  Is  his  duty  to 
maintain  it  so  as  not  to  be  dangerous  to 
persons  passing  by;  and  if  it  causes  inju- 
ries, owing  to  a  want  of  repair,  it  is  no 
answer  on  his  part  that  he  had  employed  a 
competent  man  to  repair  It"  Gleeson  v. 
Virginia  Midland  R.  Co.,  140  U.  S.  435, 
11  Sup.  Ct  859,  35  L.  Ed.  458.    In  Atchison 
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V.  Plnnkett,  8  Kan.  App.  308,  55  Pac.  677, 
the  same  view  Is  taken.  The  Supreme  Court 
of  Minnesota  applied  the  rule  in  a  case  where 
an  awning  projecting  over  a  public  street  of 
a  city  fell  and  Injured  a  person  walking 
along  the  street  There  the  plaintiff  con- 
tended that  the  owner  of  the  building  was 
an  insurer  of  safety  and  therefore  abso- 
lutely liable;  but  the  court  denied  that 
claim  and  held  that  the  cas6  was  to  be  de- 
cided upon  the  principles  of  negligence  in 
accordance  with  the  theory  of  res  ipsa  lo- 
quitur, yf&llev  V.  Ross,  100  Minn.  T,  110  N. 
W.  252,  12  L,  R.  A.  (N.  S.)  721,  117  Am. 
St  Rep.  661.  In  a  note ,  appended  to  the 
report  of  that  case  in  10  Am.  ta  Ihig.  Ann. 
Gas.  715,  many  authorities  are  collected  re- 
lating to  the  rule  in  question.  A  good  state- 
ment of  the  rule  and  its  exceptions  may  be 
found  in  29  Cyc.  590. 

The  court  appointed  a  commission  to  make 
an  examination  of  the  physical  condition  of 
appellant  to  which  she  appears  not  to  have 
objected;  but  she  did  insist  that  her  physi- 
cian who  had  treated  her  for  considerable 
time  should  be  present  and  assist  in  mak- 
ing the  examination,  and  this  the  court  re- 
fused. No  good  reason  has  been  suggested 
why  her  physician  should  be  added  to  the 
commission,  nor  for  permitting  him  to  take 
any  part  in  the  investigation.  The  court 
allowed  appellant's  husband  to  be  with  her 
while  they  were  examining  her,  and  there 
is  no  objection  to  the  method  of  those  mak- 
ing the  examination  nor  of  the  character  of 
the  tests  that  were  had.  No  error  was  com- 
mitted by  the  exclusion. 

For  the  error  In  charging  the  Jury,  the 
judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  All  the  Justices 
concurring. 

(S3  Kan.  642) 

GORDON  V.  MUNN  et  al. 
dSupreme  Court  of  Kansas.    Jan.  7,  1911.) 

(8yllahM»  hv  the  Courk) 

1.  Costs  (J  264*)  — Costs  on  Appeal  — Au- 
THOBiTY  or  Supreme  Court. 

The  new  Code  (sections  574  and  576  [Gen. 
St  1909,  ii  6169,  6171])  makes  the  district 
court  the  custodian  of  the  record,  and  authorizes 
the  court  or.  judge  to  amend  and  correct  the 
transcript  of  the  evidence  before  the  same  is 
filed  and  made  a  part  of  the  record.  In  order 
to  recover  costs  advanced  for  the  transcript, 
the  party  ordering  it  miist  perfect  his  appeal. 
After  the  appeal  is  perfected,  this  is  the  only 
court  anthonzed  to  direct  which  party  sliall 
pay  the  costs  of  the  transcript. 

[EJd.  Note. — For  other  eases,  see  Costs,  Dec 
Dig.  S  264.*] 

2.  Costs  (J  264*)— Costs  on  Appeal— Taxa- 
tion BY  SuPBEME  Court. 

While  the  new  Code  (section  583  [Gen. 
St.  1909,  i  6178])  leaves  the  taxation  of  costs 
of  appeal  in  the  discretion  of  tlie  Supreme 
Court,  such  costs  as  a  rule  follow  the  judgment 
and  will  be  taxed  to  the  losing  party,  subject 


to  the  right  of  the  court  to  direct  otherwise, 
where  it  apipears  for  any  reason  that  costs 
should  be  apportioned  between  the  parties. 

[lOd.  Note. — For  other  cases,  see  (Josts,  Dec. 
Dig.  §  264.*] 

On  motion  to  retaz  costs.     Denied. 
For  former  opinion,  see  83  Kan.  242,  lU 
Pac.  177. 

PORTER,  J.  After  the  Judgment  in  this 
case  was  reversed  (83  Kan.  242,  111  Pac. 
177)  the  appellee  filed  certain  objections  to 
the  allowance  of  costs  taxed  against  her. 
On  the  hearing  of  the  motion  to  retaz,  it 
was  claimed  that  it  would  be  inequitable  to 
tax  the  costs  at  this  time  against  the  ap- 
pellee, and  that  by  the  provisions  of  the  new 
Code  the  allowance  of  costs  of  appeal  rests 
entirely  within  the  discretion  of  this  court. 

The  provision  of  the  old  Code  (section  562) 
was  as  follows:  "When  a  Judgment  or  final 
order  is  reversed,  the  plaintiff  In  error  shall 
recover  his  costs,  including  the  costs  of  the 
transcript  of  the  proceedings  or  case-made 
filed  with  the  petition  in  error;  and  when 
reversed  in  part  and  affirmed  in  part,  costs 
shall  be  equally  divided  between  the  par- 
ties." Gen.  St  1868,  c.  80.  The  provision  of 
the  new  Code  (section  583)  is  as  follows: 
"The  costs  of  appeal  shall  be  taxed  against 
such  party  or  parties  as  the  court  shall  di- 
rect"   Gen.  St  1909,  I  6178. 

While  the  new  Code  leaves  the  taxing 
of  costs  in  the  discretion  of  the  court  it  is 
hardly  to  be  supposed  that  in  an  ordinary 
case  the  court  would  direct  the  costs  to 
be  paid  by  the  prevailing  party.  The  inten- 
tion evidently  was  to  do  away  with  the  ar- 
bitrary rule  under  the  old  Code  requiring 
the  losing  party  to  pay  all  the  costs  In  every 
case  where  the  Judgment  was  reversed,  and 
that  in  cases  where  the  Judgment  was  re- 
versed in  part  and  affirmed  in  part  the  costs 
should  be  equally  divided  between  the  par- 
ties. In  all  cases  the  court  is  now  permit- 
ted to  apportion  the  costs  as  equity  and 
Justice  require.  As  a  rule,  the  costs  will 
follow  the  Judgment  and  will  be  taxed 
against  the  losing  party,  subject  to  the  right 
of  the  court  to  direct  otherwise,  where  it  ap- 
pears for  any  reason  that  the  costs  should 
be  apportioned  between  the  parties.  There 
is  nothing  peculiar  about  this  case  which 
takes  it  out  of  the  ordinary  rule  providing 
that  the  costs  shall  he  paid  by  the  losing 
party. 

The  principal  contention  of  the  appellee 
arises  over  the  item  uf  $127.50,  being  the  cost 
of  the  transcript  of  the  evidence,  for  which 
the  receipt  of  the  stenographer  of  the  dis- 
trict court)  was  filed,  showing  its  payment 
by  the  appellants.  It  is  urged  that  this  is 
not  an  item  of  costs  of  appeal,  but  of  costs 
In  making  the  record  in  the  district  court, 
and  therefore  not  taxable  as  costs  here.  It 
Is  said  that  there  is  no  provision  under  the 
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new  Code  for  a  transcript  of  tbe  record  or 
case-made,  and  that,  therefore,  section  2404, 
Gen.  St  1909  (chapter  28,  {  14,  Laws  1909), 
providing  that  the  party  paying  for.  a  tran- 
script or  case-made  may,  by  attaching  there- 
to the  receipt  of  the  official  stenographer 
for  the  amount  paid,  have  the  same  taxed 
as  costs  in  this  court.  Is  no  longer  of  any 
force.  It  is  true  there  la  no  provision  under 
the  new  Code  for  a  transcript  of  the  record 
or  for  a  case-made,  but  there  is  a  provision 
for  a  transcript  of  the  evidence.  Section 
674  reads:  "Either  party  to  any  case  tried 
In  a  court  of  record  having  an  official  ste- 
nographer may  direct  such  stenographer  to 
transcribe  and  certify  to  the  correctness  of 
all  of  the  stenographer's  notes  of  the  testi- 
mony and  proceedings  ior  the  case  or  any 
such  part  as  such  party  may  designate,  and 
such  transcript  shall  be  made,  certified  and 
filed  with  the  clerk  of  such  court  on  pay- 
ment to  such  stenographer  by  the  party 
ordering  the  same  of  the  costs  of  such  tran- 
script, and  such  transcript  shall  thereupon 
become  a  part  of  the  record  in  the  case, 
subject  to  amendment  and  correction  by  the 
trial  court  or  Judge."  Gen.  St.  1909,  S  6169. 
The  new  Code  then  provides:  "In  case  of  a 
challenge  of  the  correctness  <of  any  part  of  an 
abstract,  the  court  or  any  justice  thereof 
may  direct  that  all  or  any  designated  part 
of  the  original  flies,  transcript  of  evidence, 
or  other  papers  In  the  case,  or  copies  of 
Journal  entries,  or  of  other  records  of  the 
said  court,  be  forwarded  by  the  clerk  having 
custody  thereof  to  the  clerk  of  the  Supreme 
Court,  and  the  costs  incident  to  tbe  determi- 
nation of  any  question  as  to  the  correctness 
of  any  abstract  shall  be  taxed  against  the 
party  In  the  wrong  by  order  Of  the  Supreme 
Court"    Section  576  (Gen.  St  1909,  {  6171). 

These  provisions  make  the  district  court 
the  custodian  of  tbe  record.  The  court  or 
Judge  is  authorized  to  amend  and  correct  tbe 
transcript  of  the  evidence  before  the  same 
Is  filed  and  made  a  part  of  the  record,  and 
the  costs  of  making  such  transcript  must  be 
paid  by  the  party  ordering  the  same  before  it 
Is  filed  and  becomes  a  part  of  the  record. 
The  only  purpose  of  the  transcript  however, 
is  to  preserve  the  evidence  as  part  of  tbe 
record  for  use  in  this  court  The  record 
Itself  may  never  be  seen  by  this  court,  but 
the  abstracts  for  tbe  use  of  tbe  court  are 
to  be  made  from  It  In  order  to  recover 
costs  advanced  for  the  transcript  of  tbe 
evidence,  tbe  party  procuring  It  must  perfect 
bis  appeal.  After  an  appeal  has  been  per- 
fected, this  Is  the  only  court  authorized  to 
direct  wbldi  party  shall  pay  the  costs  of 
the  transcript  As  a  general  rule,  this  as 
well  as  the  other  costs  will  follow  the  judg- 
ment subject  to  the  right  of  tbe  court  for 
■nfficient  reasons,   to  direct  otherwise. 

The  motion  Is  denied.  All  the  Justices 
concurring. 


(S  Kan.  738) 
HANKB  ▼.  HARLOW  et  aLt 
(Supreme  Court  of  Kansas.     Jan.  7,  1911.)' 

(Syllabu*  hy  tke  Court.)  , 

IwjXTWcnow  (J  27*)— Taking  DEPOsmoNS. 

Under  the  circumstances  stated  in  the  opin- 
ion, it  is  held  that  the  district  court  did  not 
abuse  its  discretion  in  restraining  the  plaintiff 
from  taking  tbe  depositions  of  the  defendants 
before  the  trial,  and  that  aside  from  the  jus- 
tifiableness  of  the  order,  the  plaintiff  suffered 
no  injury  to  her  substantial  rights  In  conse- 
quence of  it 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Dec.  Dig.  I  27.*] 

Appeal  from  District  Court,  Wyandotte 
C!ounty. 

Action  by  Maggie  A.  Hanke  against  Skip 
D.  Harlow  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

J.  M.  Mason,  EI  BL  Chesney  and  F.  R 
Lindqulst,  for  appellant  Hale,  Dean  &  Hig- 
gins,  for  appellees. 

BURCH,  J.  The  appeal  Is  taken  from  an 
order  restraining  the  appellant  from  taking 
the  depositions  of  J.  H.  Peterson  and  Ines 
Peterson,  who  were  parties  to  the  suit,  and 
who  resided  In  a  county  adjoining  the  one  in 
which  the  action  was  pending.  There  was 
evidence  that  the  Petersons  Intended  to  be 
present  at  the  trial,  that  there  was  nothing 
in  their  situation  or  circumstances  to  prevent 
tbem  from  attending  tbe  trial,  and  that  tbe 
appellant  had  no  reason  to  apprehend  that 
they  would  not  be  there  to  testify.  There 
was  further  evidence  that  the  appellant  was 
not  proceeding  In  good  faith,  that  she  was 
merely  "fishing,"  and  that  her  purpose  was 
to  harass  and  oppress  her  adversaries.  Under 
these  circumstances  the  court  did  not  abuse 
its  discretion  in  Issuing  the  order.  The  case 
of  In  re  Abeles,  12  Kan.  451,  upon  which 
the  appellant  relies,  does  not  apply.  The  dis- 
tinction between  tbe  right  to  the  deposition 
of  a  party  and  of  a  witness  not  a  party  Is 
pointed  out  in  the  case  of  In  re  Merkle,  Pe- 
titioner, 40  Kan.  27,  30,  19  Pac.  401,  and  the 
court  properly  applied  the  principle,  recog- 
nized In  the  cases  of  In  re  Cubberly,  Peti- 
tioner, 39  Kan.  291,  18  Pac.  173,  and  In  re 
Davis,  Petition^',  38  Kan.  408,  16  Pac.  790. 
Besides  this,  the  court  In  which  tbe  action  Is 
pending  always  has  the  power  to  protect  a 
party  whom  it  restrains  in  this  manner  from 
any  injurious  consequences  of  the  order, 
should  any  result 

Since  the  appeal  was  taken  the  case  has 
been  tried.  At  tbe  time  of  tbe  trial  the 
Petersons  were  both  living  within  tbe  juris- 
diction of  the  court  and  were  accessible  as 
witnesses,  (^onsequentiy  tbelr  depositions 
could  not  have  been  read.  Code  Civ.  Proc. 
f§  337,  358  (Gen.  St  1909,  K  5931,  5953).  J. 
H.  Peterson  was  a  witness  at  the  trial,  testi- 
fied fully,  and  was  examined  by  tbe  appel- 
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lant  Any  pqrpoM  wblch  the  appellant  might 
have  entertained  to  nse  the  testimony  of 
Inez  Peterson  traa  abandoned,  and  she  was 
not  called.  Therefore,  aside  from  the  fact 
that  the  restraining  order  was  originally  Jus- 
tifiable, the  appellant  has  not  been  preja- 
dlced. 

The  appellant  says  she  has  moved  for  a 
new  trial  and  hopes  to  obtain  one.  Sbonid 
she  succeed,  her  sabstantlal  rights  have  not 
been  Infringed. 

The  judgment  of  the  district  court  1b  af- 
firmed.   All  the  Justices  concurring. 


(83  Kan.  TM) 

MILLS  T.  RIOGLB  et  aL 
(Supreme  Court  of  KaiiRas.    Jan.  7,  1911.) 

(StfUaiu*  by  tha  Court.) 
L  PAKTimisinp  (I  146*)  — LiABiLiTT  — Note 

KZECUTED  BT  ORB  PaBTKBB. 

Negotiable  imper  made  in  the  name  of  one 
partner  when  his  name  ie  not  that  of  the  firm  is 
prima  facie  the  individual  note  of  such  partner, 
and  ordinarily  not  binding  upon  the  partner- 
diip;  but  it  b  not  conclusive  of  that  fact,  and, 
upon  proof  sufficient  to  warrant  a  finding  that 
the  money  was  borrowed  on  the  credit  of  the 
firm  and  that  the  firm  received  the  benefits,  the 
note  may  be  regarded  as  merely  collateral,  and 
the  other  partner  will  be  held  liable  in  an  ac- 
tion to  recover  opon  the  original  consideration. 
[XSd.  Note.-^For  other  cases,  see  Partnership, 
Cent.   D<g.  H  242-255:    £>ec.   Dig.  |  14&*] 

2.  EviDENOK  (I  317*>— Hkabbat. 

EMdence  that  one  who  has  loaned  money 
to  a  copartnership  had  beard  that  one  of  the 
partners  was  financially  responsible  is  not  hear- 
say, where  it  is  offered  for  tlie  purpose  of  es- 
tablishing the  fact  that  he  relied  upon  what  he 
had  beara. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  If  1174-1192;   Dec.  Dig.  i  317.*] 

Appeal  from  Dlstclct  Court,  Greenwood 
Oonnty. 

Action  by  C.  C.  MUIb  against  B.  P.  Big- 
gie and  Charley  B.  Sullenger.  Judgment 
for  plaintiff,  and  defendant  Higgle  appeals. 
Modified. 

Howard  3.  Hodgson  and  Gordon  Badger, 
for  appellant  Geo.  B.  Stepltenson  and  S.  C. 
Holcomb,  for  appellee, 

POBTEB,  J.  E.  P.  Biggie  ai^>eals  from 
a  Judgment  rendered  against  htm  for  the 
amount  of  a  promissory  note.  The  case 
was  tried  to  the  court  and  findings  of  fact 
made  from  which  It  appears  that  Biggie  and 
Charley  E.  Sullenger  were  partners  as  butch- 
ers, handling  and  selling  meats  of  various 
kinds  at  Toronto  In  Woodson  county.  The 
business  of  the  firm  was  carried  on  under 
the  name  of  Biggie  &  Sullenger.  Higgle  lived 
In  Greenwood  county.  Sullenger  lived  at 
Toronto,  and  bad  the  management  and  con- 
trol of  the  business.  On  the  9th  day  of 
November,  1907,  Sullenger  came  to  the  plain- 
tiff and  told  him  that  the  firm  owed  a  num- 
ber of  bills  and  needed  money,  and  borrow- 


ed from  the  plaintiff  960  giving  a  note  for 
the  amount  signed  by  himself  and  wife  and 
a  chattel  mortgage  on  personal  property  as  se- 
curity. In  borrowing  the  money  Sullenger  was 
acting  as  the  manager  of  the  firm,  and  the 
plaintiff  understood  that  he  was  loaning  the 
money  to  Higgle  &  Sullenger.  The  proceeds 
were  applied  to  the  payment  of  Indebtedness 
of  the  firm.  Two  days  later,  Sullenger  pro- 
cured another  loan  of  |75  from  the  plain- 
tiff under  the  same  circumstances.  A  note 
for  the  amount  was  signed  by  Sullenger  and 
wife,  who  gave  as  security  another  chattel 
mortgage.  On  the  4th  day  of  December  the 
partnership  was  dissolved,  but  the  business 
was  unsettled,  and  the  firm  owed  a  number 
of  debts.  On  the  9th  day  of  December  Sul- 
lenger borrowed  (100  from  the  plaintiff  for 
the  purpose  of  paying  debts  of  the  firm,  and 
the  first  two  notes  were  canceled  and  a  new 
note  given  for  $23.5,  the  amount  of  the  three 
loans.  This  note  and  a  chattel  mortgage  on 
some  horses  were  likewise  signed  by  Sullen- 
ger and  wife.  At  the  time  the  several  sums 
were  loaned  by  the  plaintiff  he  knew  that  Big- 
gie &  Sullenger  were  partners,  that  Sullenger 
was  in  the  active  control  of  the  business,  and 
he  knew  from  reputation  that  Biggie  waa 
financially  responsible.  Whether  he  was 
aware  at  the  time  the  last  loan  was  made, 
that  the  firm  had  dissolved  does  not  appear. 
This  action  was  brought  against  both  mem- 
bers of  tbe  firm  for  the  amount  of  the  note 
and  to  foreclose  the  chattel  mortgage.  There 
were  averments  in  the  petition  that  Biggie 
bad  converted  the  property  to  his  own  use^ 
An  answer  was  filed  by  appellant  denying 
under  oath  the  existence  of  the  partnership 
and  any  authority  on  the  part  of  Sullenger 
to  bind  him  by  executing  tbe  notes.  The 
court  found  that  the  property  covered  by  the 
mortgage  belonged  individually  to  Biggie  and 
that  Sullenger  had  no  authority  to  mortgage 
the  same,  and  therefore  no  Judgment  was 
rendered  affecting  the  property;  but  the 
court  gave  Judgment  against  both  defendants 
for  tbe  amount  due  on  the  note,  holding  that 
the  debt  was  a  partnership  one,  and  that 
each  member  of  the  firm  was  liable  therefor. 
Among  the  errors  assigned  is  the  over- 
ruling of  a  motion  to  require  the  plaintlfl 
to  set  forth  the  nature  of  the  authority  of^ 
Sullenger  to  execute  tbe  note.  This  was 
rightly  overruled  for  two  reasons:  (1)  The 
petition  alleged  that  Sullenger  was  In  the 
active  management  and  control  of  tbe  busi- 
ness of  the  firm ;  (2)  tbe  action  is  not  brought 
alone  upon  the  note,  but  to  recover  the  mon- 
ey loaned  to  the  firm.  The  fact  of  the  part- 
nership having  been  established.  It  was  not 
necessary  to  show  special  authority  of  one 
partner  to  bind  tbe  firm  by  his  contract 
Partners  are  principals  in  every  transaction 
of  tbe  firm,  and  any  act  done  by  one  part- 
us within  the  actual  scope  of  the  agency 
conferred  upon  him  is  binding  upon  the  firm. 
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The  presninptlon  always  Is  that  the  partner 
was  Intended  to  hare  authority  to  bind  the 
firm  by  all  acts  necessary  to  carry  on  the 
business  in  the  usual  way.  22  A.  &  E.  Enc. 
of  L.  137.  A  partner  has  actual  authority 
to  that  extent  Lemon  t.  Fox,  21  Kan.  152. 
In  trading  and  commercial  partnerships  it  is 
a  general  principle  that  each  partner  is  the 
lawful  agent  of  the  partnership  in  all  mat- 
ters within  the  scope  of  the  business.  Deitz 
V.  Regnler,  27  Kan.  94;  Horn  ▼.  Newton 
City  Bank,  82  Kan.  618,  S22,  4  Pac.  1022. 

It  Is  claimed  in  the  appellee's  brief  that 
the  action  was  brought  upon  the  authority 
of  Fair  V.  Bank,  9  Kan.  App.  779,  59  Pac.  48, 
and  is  not  an  action  upon  the  note  but  one  to 
recover  the  consideration  thereof.  We  think 
the  averments  of  the  petition  are  broad 
enough  to  authorize  a  recovery  upon  the  con- 
sideration of  the  note.  The  syllabus  in  the 
case  relied  upon  (Fair  v.  Bank,  supra)  reads 
as  follows:  "While  negotiable  paper  made 
in  the  name  of  one  partner,  when  his  name 
is  not  also  that  of  the  firm,  is  not  ordinarily 
binding  upon  the  partnership,  yet  such  paper, 
taken  when  the  obligation  was  incurred  by 
the  partnership  and  upon  its  credit,  will  be 
regarded  as  merely  collateral,  and  the  other 
partner  will  be  held  liable  upon  the  original 
consideration."  This  court  denied  a  petition 
to  certify  that  case  on  appeal,  and  it  stands 
as  declaratory  of  the  law.  The  doctrine  upon 
which  it  rests  seems  to  be  firmly  establi-sbed 
by  the  great  weight  of  authority.  Hoefllnger 
T.  Wells,  47  Wis.  628,  8  N.  W.  589 ;  Savings 
Bank  v.  Butler  Estate,  98  Mich.  381,  57  N. 
W.  253;  Beckwlth  v.  Mace,  140  Mich.  157, 
108  N.  W.  659;  Carter  v.  Mitchell,  Assignee, 
94  Ky.  261,  22  S.  W.  83 ;  Williams  v.  Dona- 
ghe's  Bx'r,  1  Rand.  (Va.)  800;  Maffet  v. 
Leuckel,  98  Pa.  468;  Smith  v.  Collins,  115 
Mass.  388;  Folk  &  Smith  v.  Wilson,  21  Md. 
688,  83  Am.  Dec.  509;  Barcroft,  Beaver  &  Co. 
et  at.  y.  Snodgrass  et  al.,  1  Cold.  (Tenn.)  430; 
Annis  et  al.  v.  Lowes,  6  U.  C.  Q.  B.  R.  (O.  S.) 
198;  Story  on  Partnership,  {155;  4  A.  ft 
B.  B^c.  of  L.  180.  The  rule  is  otherwise 
where  it  appears  that  the  money  was  ad- 
vanced on  the  personal  credit  of  the  indi- 
vidual partner.  Farmers'  Bank  of  Mo.  v. 
Bayless,  4i  Mo.  274.  The  mere  taking  of 
such  note  or  security  from  a  single  partner 
will  not  of  itself  discharge  the  firm's  indebt- 
edness. There  must  be  either  an  agreement 
to  such  efFect  or  facts  sufficient  to  warrant 
the  inference  that  the  parties  intended  that 
the  partnership  debt  should  be  discharged. 
Bonnell  v.  Cbamberlln,  26  Conn.  487 ;  Eaton 
&  Gilbert  on  Commercial  Paper,  i  30;  Par- 
sons on  Partnership  (4th  Ed.)  §  138. 

In  order  to  render  the  partnership  liable 
in  case  of  an  ordinary  written  contract  it  is 
not  essential  that  the  name  of  the  firm  or 
partnership  be  mentioned  in  the  writing.  In 
the  recent  case  of  Marks  v.  Chumos.  82  Kan. 
562,1  one  of  two  partners  entered  into  a  con- 
tract in  writing  for  the  lease  of  a  building 
for  the  benefit  of  the  firm,  and  although  the 
^  *U»Pm!.  m. 


contract  was  made  only  in  the  name  of  one 
and  signed  by  him  alone  as  lessee,  the  part- 
ners having  entered  into  thfe  leased  proper- 
ty and  occupied  it  for  a  time,  it  was  held 
that  the  lease  was  the  written  contract  of 
both  partners.  Of  course,  the  taking  of  the 
individual  note  of  one  partner  would  on  its 
face  show  that  the  money  was  not  loaned  to 
the  firm  and  that  the  sole  credit  was  given  to 
the  individual;  but  It  would  not  be  conclu- 
sive of  that  fact,  and,  upon  proof  sufficient 
to  warrant  a  finding  tbat  the  money  in  fact 
was  borrowed  on  the  credit  of  the  firm  and 
that  the  firm  received  the  consideration,  the 
note  will  be  held  as  merely  collateral,  and  the 
partnership  will  be  liable  in  an  action  to  re- 
cover the  consideration. 

Applying  these  wrtll-recognlzed  principles  to 
the  case  at  bar,  the  appellee  was  entitled  to 
recover  in  this  action  as  for  money  loaned 
the  partnership.  It  is  apparent,  however, 
that  the  court  actually  rendered  Judgment 
against  appellant  upon  the  $235  note,  allow- 
ing interest  from  the  date  of  the  note  at  the 
rate  of  10  per  cent,  per  annum  which  was 
the  rate  provided  for  in  the  note.  The  ap- 
pellee was  only  entitled  to  interest  at  the 
rate  of  6  per  cent,  on  the  amount  borrowed. 
This  slight  error  in  the  Judgment  can  readily 
be  corrected. 

Since  the  note  was  only  collateral,  and  the 
action  can  be  maintained  to  recover  the  con- 
sideration, it  is  of  no  Importance  that  the 
note  was  executed  five  days  after  the  actual 
dissolution  of  the  partnership.  Although  the 
firm  had  been  dissolved  and  had  ceased  to 
do  business  It  was  still  a  copartnership  for 
the  purpose  of  settling  its  debts.  22  A.  &  E. 
Encyc.  of  L.  177,  and  cases  cited  in  note  8. 
The  court  finds  on  sufficient  evidence  that 
the  proceeds  of  the  note  were  used  by  the 
firm  in  payment  of  indebtedness  of  the  co- 
partnership, and  every  principle  of  Justice 
requires  that  both  partnere  be  held  liable  for 
the  money  so  borrowed  and  applied  upon 
the  debts  of  the  firm. 

It  is  claimed  that  the  court  erred  in  per- 
mitting the  appellee  to  testis  that  at  the 
time  he  made  the  loan  he  had  heard  that 
Riggle  was  financially  responsible.  It  is  in- 
sisted that  this  was  hearsay.  If  the  question 
had  been  asked  In  proof  of  the  fact  tliat 
Riggle  was  financially  responsible  the  evi- 
dence would  have  been  hearsay;  but  such 
was  not  the  purpose  of  the  question,  which 
was  to  establish  the  fact  that  the  appellee 
relied  upon  what  be  had  heard  as  to  the  fi- 
nancial responsibility  of  Riggle.  The  fact  to 
which  the  witness  testified  was  original  evi- 
dence, not  hearsay.  Kaufman  v.  Springer, 
38  Kan.  730,  17  Pac.  475;  Bank  v.  Hutchin- 
son, 62  Kan.  9,  61  Pac.  443. 

Since  the  evidence  fully  sustained  the 
findings,  the  demurrer  to  the  evidence  was 
rightly  overruled  as  well  as  the  motion  to 
vacate  certain  of  the  findings.  There  was  an 
error  in  refusin§  to  compel  appellee  to  elect 
upon  which  cause  of  action  be  would  i«l7 
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since  only  one  action  was  stated,  altbongb 
it  was  for  tbe  recovei^  of  a  debt  and  tlie 
foreclosure  of  a  chattel  mortgage  to  secure  it. 
The  judgment  will  be  modified,  and  tbe 
court  directed  to  enter  judgment  for  tbe 
plaintiff  for  the  amount  of  tbe  note  together 
with  six  per  cent.  Interest  All  -the  Justices 
concnrrlng. 

(83  Kan.  6<l'i 

OIRARD  TRUST  OO.  v.  OWEN  et  al. 
(Supreme  Court  of  Kansas.    Jan.  7,  1911.) 

(Syllahu*  hv  the  Court.) 

1.  APPEAt  AND  Krrob   (§  663*)— Recobd. 

Where  there  is  conflicting  testimony  in 
this  court  as  to  whether  a  case-made  was  serv- 
ed before  the  expiration  of  the  time  allowed, 
the  certificate  of  the  trial  judge  that  tbe  serv- 
ice was  made  in  dne  time  will  control. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2853-2855;    Dec.  Dig.  f 

aes.*] 

2.  LimTATioiT  OF  Actions  (S  143*)  —  New 
Promise. 

The  payee  of  a  note  who  has  assigned  it 
as  collateral  security  has  still  such  an  interest 
therein  that  a  written  acknowledgment  made 
to  him  by  the  debtor  may  serve  to  toll  the 
statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  SI  578-583;  Dec.  Dig.  { 
143.*] 

3.  i/imitation  of  actions  (§  155*)  —  part 
Payment  to  Record  Owner  of  Mortgage. 

In  virtue  of  the  statute  (Gen.  St.  1909,  $S 
!Q14,  5215)  making  payments  to  the  record 
owner  of  a  mortgage  binding  upon  the  real 
owner,  a  part  payment  to  a  mortgagee  who  has 
made  an  unreconled  assignment  is  sufficient  to 
toll  tbe  statute  of  limitations. 

[E!d.  Note. — For  other  cnaes.  see  Limitation  of 
Actions,  Cent.  Dig.  S|  623-630;  Dec.  Dig.  § 
155.»] 

4.  Bills  and  Notes  (J  140*)— Reduction  op 
Debt— Extension. 

Where  the  parties  to  an  overdue  note  en- 
ter into  a  written  agreement  founded  upon  a 
sufficient  consideration,  by  the  terms  of  which 
a  part  of  the  debt  is  forgiven  and  the  time 
for  paying  the  reduced  amount  is  extended,  a 
provision  therein  that  a  default  in  the  payment 
of  interest  shall  mature  the  new  principal  im- 
plies that  the  debtor  is  not  to  forfeit  the  bene- 
fit of  the  reduction  by  a  failure  to  meet  prompt- 
ly the  terms  of  the  readjustment. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §|  355-359;  Dec.  Dig.  8 
140.*] 

Appeal  ^  from  District  Court,  Cheyenne 
County. 

Action  by  the  Girard  Trust  Company,  trus- 
tee, against  Thomas  Owen,  Jr.,  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.    Modified. 

J.  L.  Finley  and  Wheeler  &  Swltzer,  for 
appellants.  Dempster  Scott  and  Bowersock 
ft  Hall,  for  appellee. 

MASON,  J.  The  Girard  Trust  Company, 
trustee,  obtained  judgment  against  Thomas 
Owen  upon  .a  note  and  mortgage,  and  he  ap- 
peals.    A  preliminary  question,  is  presented 


by  a  motion  to  dismiss  on  the  gronnd  that 
the  ca^e-made  was  not  served  in  time.  The 
judgment  was  rendered  December  8,  1908, 
and  the  time  then  allowed  for  serving  a  case 
expired  April  7,  1909.  A  written  acknowl- 
edgment of  service  recited  that  it  was  made 
April  Sth  and  aflldavits  have  been  filed  here 
stating  such  to  be  the  fact  On  tbe  other 
band,  the  defendant  presents  affidavits  that 
service  was  made  at  an  earlier  date.  The 
certificate  of  the  trial  judge  made  at  the  time 
of  settlement.  May  25,  1909,  Includes  a  ie- 
cital  that  the  case-made  had  been  served  in 
due  time.  This  is  not  ordinarily  conclusive 
(Gimbel  v.  Turner,  36  Kan.  679,  14  Pat  2^, 
but  it  is  competent  evidence  (Jones  v.  Kd- 
logg,  51  Kan.  263,  271,  272,  33  Pac.  997,  37 
Am.  St  Rep.  278).  It  amounts  to  a  finding 
made  at  a  hearing  of  which  the  adverse 
party  had  notice,  and  will  be  regarded  in 
this  instance  as  controlling,  inasmuch  as  tbe 
confiict  of  testimony  would  otherwise  leave 
the  fact  in  doubt  The  justice  of  this  solu- 
tion of  the  controversy  is  especially  obvious 
because,  if  the  trial  judge  had  found  that 
the  case-made  had  been  served  too  late,  the 
defendant  would  still  have  bad  abundant 
time  within  which  to  institute  an  appeal  un- 
der the  new  Code.  Tbe  note  sued  on  was 
due  June  1,  1892.  The  action  was  began 
April  2,  1907.  To  toll  the  statute  of  limita- 
tions the  plaintiff  relies  upon  a  written  ac- 
knowledgment in  the  form  of  an  ^tension 
agreement  signed  June  20,  1901,  and  upon  a 
payment  of  Interest  fonnd  to  have  been 
made  May  27,  1902.  The  defendant  main- 
tains that  tbe  acknowledgment  and  the  pay- 
ment were  of  no  effect  because  neither  was 
made  to  tbe  owner  of  the  note.  The  note 
and  mortgage  were  made  payable  to  Thomas 
Prahm,  who  was  the  cashier  of  the  McKin- 
ley-Lanning  Loan  &  Trust  Company,  to 
which  he  shortly  transferred  them.  Accord- 
ing to  the  evidence  they  were  then  turned 
over  to  the  plaintiff  as  collateral  security. 
While  the  plaintiff  held  them  the  defend- 
ant signed  an  extension  agreement  acknowl- 
edging the  indebtedness,  which  was  describ- 
ed as  owned  by  the  McKinley-Lanning  Loan 
&  Trust  Company.  This  written  agreement 
was  brought  about  by,  and  was  delivered  to, 
W.  H.  Lanning,  who  was  the  agent  of  Frabm 
and  tbe  McKinley-Lanning  Company,  but 
not  of  tbe  plaintiff,  so  far  as  the  record 
shows.  Tbe  subsequent  payment  was  like- 
wise made  to  him. 

In  Investment  Co.  v.  Bergthold,  60  Kan. 
813,  58  Pac.  469,  it  was  held  that  a  written 
acknowledgment  Incorporated  in  an.  exten- 
sion agreement  made  with  the  payee  after 
the  assignment  of  the  note  does  not  inter- 
rupt tbe  running  of  the  statute.  In  that 
case,  however,  no  suggestion  seems  to  have 
been  made  regarding  the  effect  of  a  subse- 
quent adoption  by  the  owner  of  the  acts  done 
by  one  having  no  'authority  at  the  time  to 
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represent  him.  Possibly  the  ratification 
might  operate  retrospectively  by  relation. 
See,  as  having  some  bearing  upon  this  phase 
of  the  matter,  Dresser  v.  Wood,  15  Kan.  344 ; 
Service  v.  Banlt,  62  Kan.  857,  62  Pac  670; 
Haines  v.  Watts,  63  N.  J.  Law,  455,  21  Atl. 
1082;  81  Cyc.  1283.  1290.  Moore  v.  Roper, 
85  Can.  Snp.  Ct  533,  tends  to  the  contrary. 
In  19  A.  ft  E.  Encyci.  of  L.  317,  318,  It  is  said 
that  "an  acknowledgment  made  to  the  as- 
signee [obviously  a  misprint  for  assignor], 
after  the  assignment  is  of  no  effect."  Of 
the  two  cases  cited  In  support  of  this  text 
one  (Maxwell  t.  Reilly,  79  Tenn.  307)  holds 
that  after  the  death  of  the  owner  of  a  note 
an  acknowledgment  made  to  his  widow  dora 
not  inure  to  the  benefit  of  an  administrator 
subsequently  appointed.  The  widow  claimed 
to  own  the  note  by  gift,  and  the  decision 
was  based  upon  that  fact  In  the  other 
case  (Stamford  Banking  Co.  v.  Smith,  1  Q. 
B.  D.  L.  R.  1892,  765)  a  payment  made  to  a 
former  owner  of  the  note  was  held  not  to 
suspend  the  statute  because  the  giving  of 
money  to  a  stranger  was  not  a  payment  upon 
the  note.  The  principle  of  ratification  was 
suggested  and  might  have  been  applied,  but 
it  happened  that  the  adoption  of  one  pay- 
ment would  have  involved  recognizing 
enough  others  to  have  wiped  out  the  debt. 

In  the  present  case  the  acknowledgment 
was  snfiBclent  irrespective  of  the  efFect  of  a 
subsequent  ratification.  Although  the  McKln- 
ley-Lannlng  Company,  to  whose  agent  the 
acknowledgment  was  made,  had  previously 
transferred  the  notie  and  mortgage,  the  evi- 
dence shows  that  the  transfer  was  for  se- 
curity. By  such  a  transfer  the  company  lost 
the  right  of  collection  and  control,  but  did 
not  part  with  all  Interest  in  the  claim.  It 
was  entitled  to  any  surplus  over  the  amount 
secured,  and  was  itself  liable  for  any  de- 
ficiency. It  had  a  substantial  Interest  in 
the  payment  of  the  note,  and  cannot  be  re- 
garded as  a  stranger  to  it  The  cases  hold- 
ing that  an  acknowledgment  made  to  a 
stranger  is  without  effect  have  no  applica- 
tion to  such  a  situation.  This  readily  ap- 
pears from  an  examination  of  collections  in 
25  Cyc.  1362,  and  19  A.  &  E.  Encyci.  of  L. 
816,  and  notes  in  102  Am.  St  Rep.  754,  and 
In  5  Am.  &  Eng.  Ann.  Cas.  811.  In  the  note 
last  cited  it  is  said  (page  812):  "If  the  re- 
lationship between  the  person  to  whom  the 
acknowledgment  is  made  and  tbe  creditor  is 
such  that  they  have  an  interest  in  common 
in  the  debt,  or  that  there  is  privity  between 
them,  tbe  acknowledgment  will  be  sufficient 
to  toU  the  statute." 

A  situation  somewhat  analogous  to  that 
here  presented  arises  where  upon  the  death 
of  a  creditor  the  debtor  admits  tbe  indebt- 
edness to  an  heir,  who  has  no  legal  title, 
but  Is  ii^terested  in  the  payment  By  the 
weight  of  authority  such  an  acknowledgment 
is  as  effective  as  those  made  to  the  admin- 
istrator. These  cases  tend  to  support  that 
▼lew;  Haines  t.  Watts,  63  M.  J.  Liaw,  463, 


21  Aa  1032;  Hodnett  ▼.  Gault,  04  App.  Dir. 
103,  71  N.  Y.  Supp.  831 ;  Hill  v.  HUl.  51  S. 
C.  134,  28  S.  E.  30t);    Robertson  v.  Burrill, 

22  Ont  App.  356;  Croman  v.  Stull,  119  Pa. 
91,  12  Atl.  812.  The  following  have  a  con* 
trary  tendency:  Vlsher  v.  Wilbur,  5  CaL 
App.  562.  90  Pac.  1065.  91  Pac.  412;  Kte- 
ler  V.  Sanders,  Administratrix,  40  Ind.  78. 

Ordinarily  a  part  payment  is  effective  to 
suspend  the  running  of  tbe  statute  only  wa^i 
it  is  made  to.  the  creditor  or  some  one  au> 
thorlzed  to  represent  him.  The  reason  has 
already  been  referred  to — the  giving  of  mon« 
ey  to  a  stranger  is  not  in  fact  a  imyment  on 
the  debt  Here,  however,  that  reason  does 
not  apply.  Owen  was  entitled  to  credit  for 
the  payment  made  in  1902  to  Lanning,  the 
agent  of  tbe  mortgagee,  because'  at  that  time 
no  assignment  of  tbe  mortgage  bad  been  re> 
corded.  The  statute  (Gen.  St  i909,  ||  5214, 
6215)  makes  payments  to  the  record  owner 
of  a  mortgage  binding  upon  tbe  real  owner; 
it  in  effect  makes  the  one  the  agent  of  the 
other  for  the  purpose  of  receiving  payments. 
As  a  payment  made  to  such  a  statutory  agent 
reduces  tbe  debt  It  gives  a  new  starting 
point  for  the  period  of  limitation.  Prior  to 
tbe  extension  agreement  nothing  bad  been 
paid  upon  the  principal,  which  was  $500. 
At  that  time  a  payment  of  .$100  was  made^ 
and  Owen  signed  a  new  contract,  which  re* 
cited  that  tbe  nnpaid  balance  was  $250,  and 
provided  for  the  payment  of  half  of  that 
amount  In  one  year  and  the  remainder  In 
two  years,  interest  to  be  paid  semi-annually, 
coupons  therefor  being  attached.  Judgment 
was  rendered  for  the  full  amount  of  the  orig- 
inal note  and  interest  less  such  payments 
as  had  actually  been  made.  Owen  main* 
tains  It  should  not  have  been  for  more  than 
$250  and  Interest 

The  question  for  our  determination  Is  what 
contract  tbe  parties  in  fact  made.  It  was  of 
course  competent  for  them  to  agree  either 
that  the  execution  of  the  instrument  relat- 
ing to  the  extension  should  of  itself  reduce 
the  amount  of  the  debt  by  the  absolute  for- 
giveness of  a  portion  of  it,  or  that  such  re> 
duction  should  result  only  if  tbe  new  prom- 
Ise  to  pay  the  less  amount  were  fully  kept 
1  Bnc.  Ia  &  P.  637,  642.  A  witness  for  the 
plaintiff  undertook  to  give  the  transaction 
the  latter  color,  but  his  testimony  must  be 
regarded  as  expressing  merely  his  view  of 
the  legal  effect  of  the  writing  signed  by 
Owen,  for  he  stated  no  facts  bearing  on  the 
matter.  The  negotiations  leading  up  to  tbe 
signing  of  the  new  contract  were  conducted 
by  correspondence,  and  there  was  no  evi- 
dence as  to  the  contents  of  any  communica- 
tion on  tbe  subject  The  question  must 
therefore  be  determined  upon  tbe  face  of 
that  instrument 

The  new  contract  was  supported  by  abun- 
dant consideration.  For  one  thing  the  place 
of  payment  was  changed,  and  for  another 
Owen's  wife,  who  nad  not  previously  been 
personally  bound,  assumed  Uabllity  for  tbt 


Digitized  by 


KjOO 


gie 


Kan.) 


8ICKLT  T.  BOARD  OP  COM'RS 


621 


debt  The  writing  described  the  original 
note  and  mortgage,  and  recited  that  $250  of 
the  principal  remained  unpaid.  It  contained 
nothing  to  suggest  the  payment  under  any 
circnmstancee  of  a  larger  sum  than  it  stat- 
ed to  be  still  owing  on  the  note,  it  pro- 
Tided  among  other  things  that,  In  case  of 
default  in  the  payment  of  the  interest  cou- 
pons attached  to  it,  the  mortgagee  might  de- 
clare the  "said  principal  sum"  (referring  to 
the  $250)  immediately  due  and  payable.  This 
express  provision  that  a  failure  to  meet  the 
interest  promptly  should  mature  the  new 
principal  fairly  implies  that  the  parties  did 
cot  intend  such  a  default  to  have  a  greater 
effect — that  there  was  no  purpose  to  make  a 
delay  in  meeting  the  readjusted  payments 
work  a  forfeiture  of  all  the  benefits  to  Owen 
of  the  readjustment. 

The  Judgment  will  be  modified  by  reduc- 
ing the  amount  to  the  sum  due  by  the  terms 
of  the  extension  agreement  All  the  Justices 
concurring. 

(83  Kan.  740) 

SIOKLY  ▼.  BOARD  OP  COM'RS  OP 

ALLEN  COUNTY. 

(Supreme  Court  of  Kansas.    Jan.  7,  1011.) 

(SpOolm*  bp  th«  CouriJ 

Counties  (S  70*)-<)FyioEBs— Salariks. 

A  statute  requiring  assessors  to  make  an 
annual  report  of  the  number  of  inhabitants  in 
their  respective  districts  is  not  superseded  by 
a  later  act  requiring  them  once  in  10  jears  to 
make  returns  showUig  among  other  things  the 
age,  sex,  color,  and  nativity  of  each  inhabitant 

[EM.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  f  70.*] 

Appeal  from  District  Court,  Allen  County. 

Action  by  M.  F.  Sickly  against  the  Board 
of  Connty  Commisstoners  of  Allen  County. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Campbell  &  Gosbom,  for  appellant  H.  A. 
Bwing,  O.  A.  Oard,  and  S.  A.  Gard,  for  ap- 
pellee. 

MASON,  J.  M.  F.  Sickly,  as  treasurer  of 
Allen  county,  claimed  to  be  entitled  to  a  sal- 
ary of  $2,000.  The  commissioners  paid  him 
upon  the  basis  of  $1,800.  He  sued  for  the 
difference,  and  having  failed  to  recover,  ap- 
peals. The  statute  provides  that  the  treas- 
urer's salary  shall  be  $1,800  In  counties  hav- 
ing between  25,000  and  30,000  inhabitants, 
and  $2,000  in  those  having  from  30,000  to 
85,000,  the  number  to  be  determined  "from 
the  last  returns  of  the  assessors  in  each 
year."  Gen.  St  1009,  IS  3656,  3679.  The  as- 
sessors* returns  for  1908  showed  a  popula- 
tion of  28,233,  and  the  commissioners  acted 
apon  these  figures.  The  plaintiff  however 
maintains  that  the  statute  authorizes  an 
•numeration  to  be  made  only  once  In  ten 
years,  counting  from  1875;   and  that  there- 


fore the  census  of  1008  was  void,  and  the 
salary  should  be  determined  by  that  of  1905, 
which  showed  a  population  of  30,931.  The 
decision  turns  upon  the  soundness  of  this 
contention.  In  1873  the  Legislature  passed 
an  act  (Laws  1873,  c.  75)  reading: . 

"Section  1.  That  the  several  township  and 
dty  assessors,  in  addition  to  their  duties 
as  heretofore  prescribed,  shall  annually,  on 
or  before  the  10th  day  of  June,  make  an 
enumeration  of  the  persons  residing  in  their 
respective  townships  and  cities,  and  make  re- 
turn thereof  to  the  county  clerk,  with  their 
returns  of  the  valuation  of  property. 

"Sec.  2.  That  •  *  •  county  clerks  •  •  • 
are  hereby  required  to  make  return  annually 
to  the  Auditor  of  State  of  the  aggregate  num- 
ber of  persons  residing  in  their  respective 
counties,  as  ascertained  and  returned  to  them 
in  compliance  with  the  requirements  of  the 
preceding  section  of  this  act" 

At  that  time  a  law  was  In  effect  requiring 
certain  Agricultural  and  industrial  statistics 
to  be  gathered  and  reported  to  the  state 
board  of  agriculture.  Gen.  St  1868,  c.  25, 
if  80-83,  amended  by  Laws  1873,  c.  137.  An 
amendment  to  this  in  1875  required  these 
statistics  to  include  schedules  showing  "the 
name,  age,  sex  and  color  of  each  person; 
place  of  birth,  and  where  from  to  Kansas; 
number  of  families,  and  number  of  persons 
In  each  family."  Laws  1875,  c.  67,  t  3.  Sec- 
tion 7  of  the  amendatory  act  provided  that 
the  enumeration  of  inhabitants  and  other 
statistics  should  be  taken  in  1875  and  every 
tenth  year  thereafter,  "unless  otherwise  pro- 
vided by  law."  This  section  was  amended  in 
1877  (Laws  1877,  c.  182)  by  providing  that 
certain  statistical  information  should  be 
gathered  annually,  but  that  the  enumeration 
of  inhabitants  should  be  made  every  tenth 
year,  the  words  "unless  otherwise  provided 
by  law"  being  omitted. 
°  The  plaintiff  argues  that  the  acts  of  1870 
and  1877  covered  the  entire  subject-matter  of 
that  of  1873  and  therefore  repealed  it  by 
Implication.  We  think  the  argument  un- 
sound. The  earlier  statute  provided  for  a 
mere  count  of  the  Inhabitants  to  be  made 
each  year;  the  later  one  provided  that  once 
in  10  years  a  variety  of  Information  should 
be  collected.  Including  the  age,  sex,  color, 
and  nativity  of  each  inhabitant  The  pur- 
poses of  the  two  statutes  were  not  the 
same.  Neither  could  be  an  adequate  substi- 
tute for  the  other.  Moreover,  when  the  act 
of  1873  was  passed  there  was  already  in 
force  a  law  for  the  talcing  of  the  census  ev- 
ery 10  years.  Gen.  St  1868,  c.  17.  That  law 
was  repealed  by  the  act  of  1875  already  re- 
ferred to,  which  took  its  place.  The  Legisla- 
ture obviously  intended  In  1873  that  the  pro- 
visions for  the  annual  enumeration  and  for 
the  decennial  census  should  exist  side  by 
side,  and  nothing  in  the  subsequent  leglsla- 
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tlon  Indicates  a  cbange  In  that  purpose.  As 
already  sbown  the  present  statute  refers  to 
the  returns  regarding  population  made  by 
the  assessors  "In  each  year." 

The  contention  of  the  plaintiff  takes  some 
color  of  plausibility  from  the  fact  that  the 
act  of  1873  does  not  appear  in  the  General 
Statutes  as  now  published.  The  act  appear- 
ed under  the  title  "Census,"  in  connection 
with  that  of  1875,  In  the  compilations  of 
1879,  1885,  and  1888.  In  the  Webb  statutes 
of  1897  the  second  section  was  omitted,  but 
the  first  was  printed  twice.  Chapter  22,  { 
12,  and  chapter  157,  $  9.  Since  then  both 
sections  have  been  omitted  from  the  compila- 
tions, but  of  course  such  omission  cannot 
render  them  obsolete,  and  since  they  have 
not  been  repealed,  either  expressly  or  by  im- 
plication, they  are  still  in  force. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


(G3  Kan.  709) 

FLAGEL  ▼.  BOARD  OF  COM'RS  OF  JACK- 
SON COUNTY  et  al. 
(Supreme  Court  of  Kansas.    Jan.  7,  1911.) 

(Syllahut  by  the  Court.) 

Highways  (j  58*)— Latino  Out— Assessment 
oy  Damages  —  Appeal  fbom  Establish- 
ment OF  KOAD— Waiveb. 

Where  a  landowner  presented  a  claim  for 
damages  for  laying  out  a  road  through  his  land, 
and  appealed  from  an  assessment  and  allowance 
thereof  made  by  the  board  of  county  commission- 
ers, and  at  the  same  time  appealed  under  sec- 
tion 2094  of  the  General  Statutes  of  1909  from 
the  order  establishing  the  road,  an  order  of  the 
district  court  dismissing  the  latter  appeal  is  not 
erroneous. 

[fed.  Note.— For  other  cases,  see  Highways, 
Dec  Dig.  $  58.»J 

Appeal  from  District  Court,  Jackson 
County. 

Action  by  F.  Flagel  against  the  Board  of 
County  Commissioners  of  Jackson  Count; 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Guy  L.  Hursh,  for  appellant  M.  A.  Ben- 
der, for  appellees. 

BENSON,  J.  A  road  was  laid  out  by  order 
of  the  board  of  county  commissioners  upon 
petition,  notice,  and  view  in  the  usual  man- 
ner provided  by  statute.  ■  The  appellant  own- 
ed land  upon  the  route  of  the  road,  and  was 
given  notice  as  required  by  section  4  of  the 
road  law.  Gen.  St.  1909,  §  7277.  He  pre- 
sented a  written  claim  for  damages,  which 
was,  considered  by  the  viewers,  and  damages 
were  allowed  thereon,  but  not  for  the  amount 
claimed.  The  viewers  made  their  report  to 
the  board,  in  favor  of  the  establishment  of 
the  road,  with  their  assessment  of  damages 
After  hearing  the  objections  of  appellant,  the 
board  made  an  order  that  the  road  be  es- 
tablished and  opened,  and  allowed  damages 


to  the  appellant,  as  recommended  by  the 
viewers.  The  appellant  gave  notice  of  an  ap- 
peal from  the  decision  estaibllshing  the  road, 
and  also  from  the  allowance  of  damages. 
The  appeals  were  perfected  and  filed  in  the 
district  court,  where  a  motion  was  made  to 
dismiss  the  appeal  taken  from  the  order  es- 
tablishing the  road.  The  motion  was  sus- 
tained, and  that  appeal  was  dismissed.  The 
appellant  asks  for  a  review  of  that  order. 

The  objection  to  laying  out  the  road  ap- 
pears to  have  been  based  principally  upon 
the  claim  that  It  was  a  "city  line  road,"  so 
called,  and  should  have  been  laid  out  under 
section  9  of  the  statute  (Gen.  St.  1909,  $ 
7282),  and  that  viewers  should  have  been 
appointed  from  the  city.  The  petition  was  for 
the  location  of  a  road  parallel  with  the 
south  line  of  the  city  of  Holton  and  one  iuch 
therefrom.  No  part  of  the  road  was  taken 
from  territory  within  the  city.  It  is  argued 
by  the  appellee  that  the  provision  for  the 
appointment  of  viewers  from  the  city  is  for 
the  benefit  of  property  holders  therein  who 
might  be  affected  by  the  road,  and  does  not 
apply  where  the  road  is  entirely  outside  of 
the  city.  But  it  is  not  necessary  to  consider 
that  question.  The  appellant  claimed  dam- 
ages before  the  viewers  and  before  the  board, 
and '  by  his  appeal  from  the  award  still 
claims  damages  to  be  assessed  in  the  district 
court  It  is  fundamental  that  he  cannot  be 
heard  to  object  to  the  establishment  of  a 
road  for  the  opening  of  which  he  also  claims 
damages.  Reisner  v.  Strong,  24  Kan.  410. 
The  appeal  on  the  allowance  of  damages  lim- 
ited the  further  investigation  to  that  mat- 
ter. Com'rs  of  Lyon  Co.  v.  Klser,  26  Kan.  279; 
Com'rs  of  Woodson  Co.  v.  Heed,  33  Kan.  SI, 
5  Pac.  453;  Brlggs  v.  Com'rs  of  Labette 
Co.,  39  Kan.  90,  17  Pac.  331;  Cowley  County 
V.  Hooker,  70  Kan.  372,  78  Pac.  847;  Rus- 
sell County  V.  Sumner,  71  Kan.  845,  79  Pac. 
1132.  "When  a  party  takes  an  appeal  in  a 
condemnation  proceeding,  be  really  abandons 
all  other  remedies  until  the  appeal  Is  disposed 
of.  It  would,'  indeed,  be  wrong  to  authori2ie 
the  prosecution  of  two  remedies  for  the  same 
thing  at  the  same  time.  •  •  • "  Reisner 
V.  Strong,  supra. 

If  It  should  be  conceded  that  the  daim  of 
damages  and  the  appeal  from  the  award  did 
not  operate  as  a  waiver  of  objections  to  laj*- 
Ing  out  the  road,  it  must  still  be  held  that 
the  court  was  without  jurisdiction  to  try  the 
matters  involved  in  the  appeal  from  the  or- 
der establishing  the  road.  -  That  appeal  was 
taken  under  section  2094  of  the  General  Stat- 
utes of  1909.  While  the  language  of  the 
statute  is  broad.  It  is  limited  In  its  applica- 
tion. The  district  court  exercises  only  Judi- 
cial power,  and  the  establishment  of  road!) 
Involves  legislative  and  administrative  pow- 
er. Eulkerson  v.  Com'rs  of  Harper  Co.,  SI 
Kan.  125,  1  Pac.  261;  Kent  v.  Com'rs  of  La- 
bette Co.,  42  Kan.  534,  22  Pac.  610.     It  Is 
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true  that  the  Jurisdiction  of  a  district  court 
to  review  and  reverse  an  order  of  county 
conunissloners  establisblng  a  road  bas  beea 
upheld  (Com'rs.of  Wabaunsee  Co.  v.  Miihleu- 
backer,  18  Kan.  129;  Com'rs  of  Chase  Co.  v. 
Cartter,  30  Kan.  581,  1  Pac.  814;  Howell  v. 
Redlon,  44  Kan.  558,  24  Pac.  1109);  but  that 
remedy  was  not  pursued  in  tbis  instance. 
An  appeal  was  taken  under  the  statute  re- 
ferred to,  which,  had  it  been  sustained, 
would  have  required  a  trial  de  novo  of  the 
matters  heard  and  determined  by  the  board 
in  laying  out  the  road  (Gen.  St.  1909,  H  2095, 
C189).  Such  functions  are  beyond  the  Juris- 
diction of  a  district  court 

The  order  appealed  from  Is  affirmed.    All 
the  Justices  concurring. 


(S  Kan.  T27) 

GUIiDNER  T.  CRAMM.      • 
(Supreme  Court  of  Kansas.     Jan.  7,  1911.) 

(Svllabu*  ly  the  Cpurt.) 

Daxaocs  (§  43*)— IirjUBiBS  to  Wmc— Aoiior 

BT  Husband. 

A  man  and  bis  wife  were  traveling  upon 
the  public  highway  in  a  top  buggy,  and  were 
negligently  struck  by  a  passing  automobile. 
The  wife  was  injured.  She  at  the  time  was 
and  bad  been  suffering  with  abdominal  fibroid 
tumors.  She  was,  in  about  10  days  after  the 
coUision  with  the  automobile,  operated  upon 
for  the  removal  of  said  tumors,  and  died  from 
the  effect  of  the  shock  produced  by  such  op- 
eration. The  husband  commenced  this  action  to 
recover  damages  from  the  owner  of  the  anto- 
mobile  for  the  loss  of  the  services  of  his  wife 
and  expenses  incurred  on  account  of  the  in- 
juries received  by  her  from  the  automobile. 
Held,  that  no  damages  could  be  recovered  in 
such  action  on  account  of  the  operation. 

[Dd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  SI  242-254;   Dec.  Dig.  t  43.*] 

Appeal  from  District  Court,  Rice  County. 

Action  by  Oustav  Ouldner  against  E.  W. 
Cramm.  Verdict  for  plaintiff  for  less  than 
the  amount  claimed,  and  he  appeals.  Af- 
firmed. 

Prigg  ft  Williams,  for  appellant  Samuel 
Jones  and  Foley  &  Hopkins,  for  appellee. 

GRAVES,  J.  This  is  an  action  for  dama- 
ges for  a  personal  injury,  appealed  from  the 
district  court  of  Rice  county.  The  appellant 
and  hla  wife  were  traveling  along  the  high- 
way in  a  top  buggy  when  they  were  struck 
by  an  automobile  being  driven  by  the  appel- 
lee. The  wife  of  the  appellant  was  Injured 
by  the  collision.  She  was  taken  to  the  house 
of  a  neighbor  and  cared  for  about  a  week, 
and  tbeu  taken  to  the  hospital  at  Sterling 
where  she  was  operated  upon,  from  the  ef- 
fects of  which  she  died.  The  operation  was 
for  the  removal  of  fibroid  tumors.  The  ap- 
pellant is  the  husband  of  the' deceased,  and 
he  commenced  this  action  to  recover  damages 
for  the  loss  of  the  services  of  his  wife  and 
for  expenses  Incurred  on  account  of  her  In- 
Jury.    The  Jury  returned  a  verdict  In  his  fa- 


vor of  $224.  The  appellee  offered  to  confess 
Judgment  for  $250.  The  jury  returned  with 
their  general  verdict  special  findings  of  fact 
with  answers  thereto  which  read: 

"(1)  Q.  Was  plaintiff's  wife,  on  September 
the  13th,  1908,  afflicted  with  fibroid  tumors? 
Xes. 

"(2)  Q.  If  you  answer  the  above  question 
yes,  then  state  how  long  plaintifTs  wife  had 
been  affiicted  with  such  fibroid  tumors  prior- 
to  September  the  13th,  1908?  A.  We  don't 
know. 

"(3)  Q.  Was  plaintiff's  wife  operated  upon 
for  the  removal  of  fibroid  tumors  about  Oc- 
tober 2,  1908,  by  a  Dr.  P.  P.  Trueheart?  A. 
Yes. 

"(4)  Q.  Did  Dr.  P.  P.  Trueheart,  about  Oc- 
tober 2,  1908,  by  a  surgical  operation,  remove 
from  plaintiff's  wife  three  or  more  fibroid 
tumors?    A.  Xes. 

"(5)  Q.  If  yon  answer  the  above  question 
yes,  then  state  what  the  weight  of  such  tu- 
mors so  removed  were  at  the  time  of  the  re- 
moval.   A.  Between  ten  and  twenty  pounds. 

"(6)  Q.  Did  the  accident  at  the  time  de- 
fendant's automobile  struck  plaintiffs  horse 
cause  the  fibroid  tumors  which  afflicted  plain- 
tirs  wife?    A.  No. 

"(J)  Q.  How  many  years  do  you  find  that 
plaintiff's  wife  would  have  lived  if  there  had 
been  no  accident  with  the  automobile?  A. 
We  do  not  know. 

"(11)  Q.  Was  such  operation  for  the  remov- 
al of  fibroid  tumors  which  plaintiff's  wife 
was  afflicted  with  prior  to  the  automobile  ac- 
cident?   A.  No. 

"(12)  Q.  When  was  plaintiff  first  informed 
that  his  wife  had  fibroid  tumors?  A.  Five  or 
six  years  ago. 

"(13)  Q.  Did  Dr.  etaats  Inform  plaintiff 
and  his  wife  on  the  morning  following  the 
accident  that  plalnttfTs  wife  was  afflicted 
with  tumors?    A.  Tes. 

"(14)  Q.  Was  the  plalntUTs  wife  afflicted 
with  heart  disease  prior  to  the  time  of  the 
accident?    A.  Insufficient  evidence. 

"(15)  Q.  If  you  answer  that  plaintlCTs  wife 
was  afflicted  with  heart  trouble  prior  to  the 
accident,  then  state  If  plaintiff  knew  of  such 
fact  at  before  the  time  of  the  accident?  (Ob- 
jected to.)    A.  Evidence  insufflcient. 

"(16)  Q.  Was  plaintlCTs  wife  under  the  cars 
of  Dr.  Bodenheimer  for  several  years  prior 
to  the  time  of  the  accident?    A.  Yes. 

"(17)  Q.  If  you  answer  the  above  question 
yes,  then  state  how  frequent  Dr.  Bodenheim- 
er treated  plaintiff's  wife.  A.  About  six 
times. 

"(18)  Q.  What  was  the  direct  and  immedi- 
ate cause  of  the  death  of  plaintiff's  wife?  A. 
Shock  of  operation. 

"(19)  Q.  If  you  say  the  automobile  accident 
was  the  direct  and  Immediate  cause  of  the 
death  of  plaintiff's  wife,  then  state  fully  and 
particularly  in  what  way  It  caused  or  produc- 
ed her  death.    (Objected  to.)    A.  No. 
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"(21)  Q.  Was  plalntHTe  wife  thrown  out 
of  the  buggy  at  the  time  of  the  collision  with 
the  antomoblle?    A.  Insufficient  evidence. 

"(23)  Q.  Was  plaintiff's  wife  physically  in- 
jured at  the  time  of  the  automobile  accident 
on  account  of  auch  accident?    A.  Yes. 

"(24)  Q.  If  you  answer  the  above  question 
yes,  then  state  fully  all  of  such  physical  in- 
juries— what  part  of  the  tody  was  Injured? 
A.  Injured  on  the  back  and  left  lower  limb. 

"(25)  Q.  Did  not  plaintiff's  wife  die  be- 
cause of  the  shock  following  the  operation 
for  the  removal  of  Sbrold  tumors?    A.  Yes. 

"(26)  Q.  Did  plaintiff  leave  his  wife  at  the 
time  of  the  accident?    A.  Yes. 

"(27)  Q.  If  you  answer  the  last  question 
yes,  then  state  where  he  went  and  for  what 
purpose.    A.  After  his  horse  and  help. 

"(28)  Q.  What  amount.  If  any,  do  you  al- 
low plaintiff  for  the  medical  services  of  Dr. 
Staats?    A  Nothing. 

"(29)  Q.  What  amount.  If  any,  do  you  al- 
low plaintiff  for  the  medical  services  of  Or. 
Vermillion?    A.  Nothing. 

"(30)  Q.  What  amount,  if  any,  do  you  allow 
plaintiff  for  the  medical  services  of  Dr.  True- 
heart?    A  Ninety  dollars. 

"(31)  Q.  What  amount,  if  any,  do  you  allow 
plaintiff  on  account  of  hospital  fees?  A.  Ten 
dollars. 

"(32)  Q.  What  amount,  If  any,  do  you  al- 
low plaintiff  for  nurse  hire?    A.  Ten  dollars. 

"(33)  Q.  How  fast,  was  the  automobile  go- 
ing at  the  time  It  struck  the  horse?  A.  Six 
miles. 

"(34)  Q.  Where  was  plaintiff's  wife  at  the 
time  plaintiff  was  thrown  out  of  the  buggy? 
A.  We  do  not  know. 

"(35)  Q.  Where  was  Mrs.  Ouldner  when 
first  seen  by  any  one,  immediately  after  the 
collision?  A.  North  of  the  automobile,  stand- 
ing in  the  road. 

"(30)  Q.  Was  plaintiff's  horse  struck  by 
the  automobile  at  the  time  of  the  collision? 
A.  Yes. 

"(37)  Q.  If  you  answer  tlie  above  question 
yes,  then  state  what  part  of  the  horse  was 
struck.    A.  On  the  right  hip. 

"(38)  Q.  Was  plaintifTs  horse  struck  by  the 
automobile  on  the  right  or  left  side  of  the 
horse?    A.  Struck  on  right  side. 

"(39)  Q.  Which  side  of  the  road,  If  either, 
was  the  automobile  going  at  the  time  of  the 
collision?    A.  On  the  south  side. 

"(40)  Q.  Which  side  of  the  road  was  the 
horse  going  at  the  time  of  the  collision?  A. 
The  horse  was  going  south. 

"(41)  Q.  Was  the  horse  on  the  right  or  left 
side  of  the  automobile,  or  in  front  of  the  au- 
tomobile, at  the  time  of  the  collision?  A. 
More  in  front" 

It  will  be  seen  from  these  findings  that  the 
Injuries  inflicted  by  the  collision  were  not  at 
all  serious  of  themselves,  being  mere  bruises 
on  the  back  and  the  left  lower  limb.  The 
fibroid  tumors,  a  long  existing  affliction,  hav- 


ing no  relation  to  the  collision,  was  the  real 
cause  of  the  trouble.  The  operation  was  per- 
formed for  the  removal  of  these  tumors,  and 
not  because  of  tUe  collision.  The  injuries  oc- 
casioned by  the  collision  do  not  appear  to 
have  caused  the  appellant  any  serious  loss 
on  account  of  being  deprived  of  the  services 
of  his  wife.  Her  sickness  was  of  short  dura- 
tion. Whether  she  had  a  cause  of  action 
against  the  appellee  for  the  suffering  endur- 
ed by  her  on  account  of  the  bruises  received 
and  otherwise  was  not  presented  to  the  trial 
court  and  it  Is  not  here.  The  only  question 
here  involved  Is  the  loss  of  services  by  the 
appellant  because  of  the  injuries  to  his  wife 
and  expenses  Incurred  on  account  thereof; 
and  bis  recovery  is  limited,  to  such  damages. 
In  our  Tlew  the  jury  confined  the  award  of 
damages  within  this  limitation.  The  allow- 
ance may  be  pnduly  liberal  when  thus  confin- 
ed, but  the  ai)pellant  has  no  reason  to  com- 
plain and  the  appellee  seems  to  be  satisfied. 

The  deceased  wife  was  a  sufferer  for  years 
and  the  cause  of  expense  to  her  husband  with 
no  prospects  of  her  recovery.  The  ability  to 
render  valuable  services  to  her  husband 
seems  to  have  been  very  limited.  In  fact  tbA 
jnry  could  not  make  an  estimate.  We  think 
the  Jury  under  the  evidence  treated  the  plain- 
tiff very  liberally.  He  received  as  much 
damage  as  the  evidence  would  warrant  The 
appellant  contends  that  the  finding  of  the  Ju- 
ry that  the  immediate  cause  of  the  death  of 
appellant's  wife  was  shock  of  the  operation 
and  not  of  the  collision,  and  the  award  of 
damages  for  a  part  of  the  expenses  accruing 
on  account  of  the  operation  are  inconsistent 
and  should  be  fatal  to  the  whole  verdict 
This  deduction  seems  to  be  logical,  .but  as 
the  appellant  is  in  no  sense  Injured  by  such 
inconsistency,  but,  if  anything,  benefited,  be 
is  in  no  position  to  complain,  and  we  do  not 
think  the  case  should  be  reversed  for  this 
reason,  but  think  that  justice  will  be  better 
subserved  by  an  aflfirmance. 

The  judgment  is  affirmed.  AU  the  Justices 
concurring. 


(83  Ku.  740 
MAYSB  V.  BELT  et  aLf 
(Supreme  C!oart  of  Kansas.    Jan.  7,  1911.) 

(SyUabui  (y  the  Court.) 

PuBUO  Lards  (f  54*)  —  Salc  of  Schoo* 
liANDS  —  Forfeiture  —  Actios  to  Recover 
Land — Limitations. 

Section  4,  c.  373,  Laws  1907.  limitinK  the 
time  within  which  a  parchaBer  of  school  lapd, 
or  the  assignee  of  such  a  purchaser,  may  bpng 
an  action  to  recover  school  land,  or  to  enforce 
his  right  to  or  interest  in  the  same  when  a  for- 
feiture thereof  has  occurred,  was  intended  to 
apply  only  in  cases  where  there  has  been  an  at- 
tempt to  forfeit  the  right  of  an  original  pur- 
chaBer,  and  the  land  has  been  sold  to  a  new  pui> 
chaser.     . 

[E}d.  Rote. — ^For  other  cases,  see  Public  Lands, 
Cent.  Dig.  {|  152-169;    Dec.  Dig.  |  54.*] 
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Appeal  from  District  Court,  Clark  Coun- 
ty. 

Action  by  H.  O.  Mayse  against  Jerome 
Belt  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

W.  W.  Harvey  and  Robt  C.  Mayse  (H. 
J.  Bone,  of  counsel),  for  .appellant.  Jay  T. 
Botts,  for  appellees. 

BDRCH,  J.  This  appeal  was  taken  from 
a  Judgment  adverse  to  the  plaintitT  in  an 
action  of  ejectment  The  land  In  controver- 
sy was  school  land.  It  was  sold  in  1885, 
and  a  certiflcate  of  purchase  was  duly  Is- 
sued to  the  purchaser.  In  1894  it  was  sold 
at  tax  sale  to  the  county  for  the  delinquent 
taxes  of  1893.  In  1895  a  notice  of  forfei- 
ture was  Issued  and  returned,  and  the  rec- 
ord of  sale  was  marked  "Canceled."  After 
that  the  land  was  taken  from  the  tax  roll, 
and  it  was  leased  by  the  state  from  time 
to  time;  the  last  lease  expiring  April  6, 
1907.  On  February  26,  1907,  the  plaintiff 
took  an  assignment  of  the  tax  sale  certifl- 
cate, took  out  a  tax  deed,  and  paid  to  the 
state  the  entire  sum  due  on  the  certiflcate 
of  purchase.  The  record  was  Indorsed, 
"Sold  to  H.  C.  Mayse,"  and  on  July  20, 
1907,  he  received  a  patent  from  the  state. 
On  April  6,  1907,  the  defendants  settled 
on  the  land,  and  on  December  30th  of  the 
same  year  petitioned  for  its  sale.  On  Jan- 
uary 17,  1908,  the  plaintiff  brought  bis  suit. 

At  the  trial  the  court  held  that  relief  was 
barred  by  the  limitation  contained  in  sec- 
tion 4  of  chapter  373  of  the  Laws  of  lOOit, 
which  took  effect  on  January  25,  1907,  and 
which  reads  as  follows :  "No  action  shall 
be  brought  by  any  purchaser  of  school  land^ 
or  by  the  assignee  of  such  purchaser,  in 
any  court  of  this  state,  to  recover  any  tract 
of  school  land,  or  to  enforce  the  purchaser's 
right  to  or  interest  in  the  same,  when  a  for- 
feiture thereof  has  been  declared,  unless 
such  action  be  commenced  within  six  mouths 
after  such  forfeiture  was  declared,  or,  when 
such  time  has  already  elapsed,  within  six 
months  after  this  act  takes  effect"  The 
preamble  of  the  act  states  that  the  mischief 
to  be  rem'edied  was  the  prejudice  to  the 
rights  of  new  purchasers  of  school  land 
arising  from  Incomplete,  defective,  and  lost 
records  of  forfeitures  of  the  rights  of  pre- 
vious purchasers.  Whenever  in  the  body  of 
the  act,  as  In  sections  1  and  3,  the  phrase- 
ology adopted  naturally  led  to  a  repetition 
of  the  limitations  expressed  In  the  preamble, 
they  were  Inserted.  The  act  doses  with 
an  interpretative  provision,  which,  like  the 
preamble,  states  that  its  purpose  is  to  af- 
ford protection  in  cases  where  there  has 
been  a  forfeiture  and  a  resale.  It  reads  as 
follows :  "*  •  *  It  being  the  Intention  of 
this  act,  as  far  as  legally  may  be,  to  pro- 
tect all  purchasers  and  settlers  of  school 
lands  from  the  claims  of  prior  purchasers 
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Whose  interests  have  been  declared  forfeit- 
ed and  the  lands  again  sold  to  other  per- 
sons, and  to  that  end  the  provisions  of  this 
act  shall  be  liberally  construed." 

True,  the  word  "settlers"  appears  In  this 
section — for  the  flrst  and  only  time  In  the 
act — but  the  subsequent  language  restricts 
the  application  of  the  term  to  settlers  claim- 
ing under  a  resale.  In  the  case  of  Jones  t. 
Hlckey,  80  Kan.  109,  102  Pac.  247,  the  court 
was  obliged  to  consider  the  whole  act  In 
order  to  Interpret  certain  of  Its  provisions. 
The  conclusion  was  expressed  as  follows: 
"A  consideration  of  the  entire  chapter  makes 
It  apparent  that  It  was  intended  to  apply 
only  In  cases  where  thete  had  been  an  at- 
tempt to  forfeit  the  rights  of  the  original 
purchaser,  and  the  land  had  been  sold  to 
a  new  purchaser."  Taking  into  account  the 
history  of  the  act,  the  well-known  evils 
which  it  was  designed  to  remedy,  the  pre- 
amble, the  body  of  the  measure,  and  the 
concluding  exposition  of  Its  purpose,  the 
court  Is  satisfied  that  this  Is  a  correct  state- 
ment of  the  legislative  intent  and  the  gen- 
eral language  of  section  4  must  be  re- 
strained accordingly. 

If  the  argument  of  the  defendants  were 
sound,  the  plaintiff  would  have  no  remedy 
whatever  against  any  Intruder  who  might 
now,  or  years  from  now,  settle  on  the  land. 
More  than  six  months  having  elapsed  from 
the  time  the  statute  of  1907  took  effect  an 
action  of  ejectment  could  not  be  supported 
by  title  derived  through  the  forfeited  cer- 
tificate of  purchase.  The  act  was  designed 
to  promote  Justice,  and  not  to  license  spolia- 
tion. The  abstract  recites  that  the  parties 
are  able  to  agree  on  the  amount  of  the 
plalntlETs  damages,  should  he  recover. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded,  with  direction  to  render  Judg- 
ment for  the  plaintiff  for  possession  and 
damages.    All  the  Justices  concurring. 


(83  Ran.  790) 
KLUBER  V.  SHANNON. 
(Supreme  Court  of  Kansas.     Jan.  7,  1911.) 

Appeal  from  District  Court,  DUswortb  County. 

Action  by  Tone  Kluber  against  John  Shan- 
non. Judgment  for  plaintiCt,  and  defendant 
appeals.    Affirmed. 

Lafferty  &  Harrison,  for  appellant.  S.  G. 
Bartlett  for  appellee. 

PER  CURIAM.  Tone  Kluber  recovered  a 
judgment  against  John  Shannon  for  a  commis- 
sion upon  a  real  estate  sale,  and  the  defendant 
appeals. 

.  The  sole  question  presented  is  whether  the 
evidence  warranted  a  finding  in  favor  of  the 
plaintiff.  There  was  a  sharp  conflict  in  the 
testimony,  some  of  which  tended  to  show  tliat 
the  land  was  sold  by  the  independent  efforts  of 
the  owner,  while  another  portion  sustained  the 
view  that  the  agent  was  the  procuring  cause  of 
the  gale,  although  be  did  not  actually  consum- 
mate it. 

Under  these  circumstances,  the  judgment  must 
be  affirmed. 
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(83  Km.  7M) 

BRANDT  et  aL  r.  LAND  CRE3DIT  TRUST 
CO.  et  aL 
(Supreme  Court  of  Kansas.     Jan.  7,  1911.) 
Appeal  from  District  Court,  Sedgwick  County. 
Action  by  Peter  Brandt  and  others  against 

the   Land    Credit   Trust   Company   and   others. 

Judgment  for  plaintiffs,  and  defendant  Wilson 

appeals.      Affirmed. 

.Stanley  A  Stanley,  T.  W.  Sargent  O.  A. 
Keach,  and  Brown  &  Brown,  for  appellant 
Richard  E.  Bird,  for  appellees. 

PER  CURIAM.    In  support  of  a  motion  to 

dismiss  it  is  shown  to  the  court,  by  documents 
duly  authenticated,  that  after  the  judgment  of 
the  district  court  was  rendered  and  before  the 
appeal  was  taken  the  powers  of  a  trustee,  who 
was  and  Is  a  very  necessary  party,  ceased,  and 
a  successor  in  trust  to  him  was  appointed.  Al- 
though more  than  a  year  has  elapsed,  no  re- 
Tivor  has  been  attempted,  no  notice  of  appeal 
was  served  upon  the  successor  in  trust  or  any 
attorney  of  record  for  him,  and  the  important 
interests  which  he  represents  are  without  the 
protection  of  a  party  to  this  appeal.  The  court 
IS  very  reluctant  to  dispose  of  cases  otherwise 
than  upon  the  merits,  and  consequently  has 
looked  into  the  merits  to  ascertain  what  the 
situation  of  the  appellant  would  be  if  the  mo- 
tion to  dismiss  were  treated  as  not  urged.  The 
Ksult  is  that  in  any  event  the  Judgment  must 
stand. 

The  case  stood  for  trial  at  the  term  at  which 
it  was  disposed  of,  and  was  regularly  called 
for  trial  on  the  day  judgment  was  rendered. 
Personal  notice  to  the  appellant  of  the  hearing 
was  not  essential.  He  was  represented  on  the 
record  by  an  attorney,  whose  duty  required  him 
to  follow  the  proceedings  In  court  The  appel- 
lant's attorney  had  no  agreement  with  any  one 
to  advise  him  of  the  time  of  trial,  and  conse- 
qnentlv  the  charges  of  accident  and  surprise 
and  of  misconduct  are  not  established.  The 
court  had  fair  ground  for  believing  that  appel- 
lant had  joined  with  the  other  bondholders, 
and  for  holding  that  all  of  them  were  duly 
represented  by  their  trustee.  Consequently  the 
court  was  not  guilty  of  any  abuse  of  discre- 
tion. As  the  matter  was  finally  presented,  the 
formal  introduction  of  evidence  was  not  neces- 
sary for  the  information  of  the  court  Nothing 
else  is  asserted  against  the  validity  of  the  judg- 
ment. Under  the  circumstances,  it  makes  no 
substantial  difference  whether  the  appeal  be  dis- 
missed,  or  the  judgment  affirmed. 

The  order  is  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 


(S  Kan.  788) 

HARPER  ▼.    IOTA   PORTLAND   CEMENT 

CO.  et  aLt 

(Supreme  Court  of  Kansas.    Jan.  7,  1911.) 

Appeal  from  Di-itrict  Court,  Allen  County. 

Action  by  George  Harper  against  the  lola 
Portland  Cement  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Baxter  D.  McCtain,  for  the  appellants.  R. 
H.  Bennett  for  the  appellee. 

PE]R  CURIAM.  A  careful  examination  of 
the  evidence  adduced  at  the  second  trial  con- 
vinces the  court  that  the  views  expressed  upon 
the  former  appeal  (76  Kan.  612,  93  Pac.  179, 
{^  Pac.  343)  are  applicable  and  controlling. 
The  distinctions  which  counsel  suggest  need  not 
l>e  stated  and  discussed  at  length.  It  is  enough 
to  say  that  they  are  not  securely  founded. 

The  special  questions  stricken  out  constituted 

t  Rahesrlnc  denied. 


a  cross-examination  of  the  Jnrr.  Those  which 
were  not  answered  to  the  satistaction  of  the  de- 
fendant are  not  material  to  the  main,  vital  is- 
sues in  the  case,  except  the  thirty-fourth,  which 
Is  fairly  answered.  The  remaining  findings  are 
not  inconsistent  with  each  other,  or  with  the 
general  verdict.  It  makes  no  difference  that  the 
plaintiff  failed  to  prove  just  who  drilled  and 
loaded  the  hole  in  question,  and  failed  to  show 
that  the  foreman  or  any  one  in  authori^  for 
the  defendant  knew  of  the  exi!>tence  of  the 
loaded  and  unexploded  hole.  The  defendant 
should  have  worked  the  quarry  under  a  system 
which  would  have  disclosed  it  and  would  have 
protected  the  plaintiff  from  injury  through  its 
agency.  The  answer  that  the  hole  in  question 
was  as  plainly  discernible  to  plaintiff  as  to 
any  one  referred  to  the  time  he  was  injured  does 
not  indicate  that  he  ought  to  have  "disoemed" 
it,  and  does  not  relieve  the  defendant  from  its 
pcevions  doty  to  note  the  failure  to  explode, 
and  then  either  mark  the  hole  or  explode  It  for 
the  plaintiff's  protection. 

The  defendant  had  no  right  to  have  Jurors 
called  In  a  certain  order,  and  an  unimpeachable 
Juw  was  provided  to  try  the  case. 

The  judgment  of  the  district  court  is  affirmed. 


(88  Kan.  818) 
SMITH  V.  CITY  OP  ROSEDALE. 
(Supreme  C?onrt  of  Kansas.    Jan.  7,  1911.) 

Appeal  from  Coart  of  Common  Pleas,  Wyan- 
dotte County. 

Action  by  Dorthulia  Smith,  by  Peter  Smith, 
her  next  friend,  against  the  City  of  Rosedale. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Rush  It,  Fisette  and  Bird  &  Pope^  for  appel- 
lant. Wm.  B.  Sutton  and  David  J.  Smith,  for 
appellee. 

PER  CURIAM.    The  plaintiff  recovered  Judg- 
ment against  the  defendant  for  $000  on  account 
of  injuries  sustained  by  a  fall  from  a  sidewalk.  - 
There  was  sufficient  evidence  to  show  negligence 
on  the  part  of  the  city  to  sustain  the  verdict 

A  number  of  the  claims  of  error  are  based 
upon  alleged  defects  in  the  petition.  On  the 
trial  the  petition  was  amended  by  leave  of  the 
court  and  it  there  were  any  defective  aver- 
ments the  amendment  cured  them.  In  answer 
to  a  hypothetical  question  a  physician  was 
permitted  to  testify  as  to  the  probable  effect 
upon  a  giri  of  the  plaintiff's  age  in  falling  a 
distance  from  10  to  15  inches  from  a  sidewalk 
violently  upon  her  knee.  At  the  time  the  qne^ 
tion  was  asked,  the  plaintiff  had  not  testified, 
and  there  was  no  evidence  that  she  had  fallen. 
She  so  testified,  however,  within  a  short  time 
afterwards.  There  was  only  one  cause  of  ac- 
tion stated,  and  the  motion  to  require,  the  plain- 
tiff to  elect  was  properly  overruled. 

The  sixth  assignment  of  error  is  an  unfair 
statement  of  w^at  an  instruction  contains.  It 
omits  the  balance  of  the  sentence,  in  which  the 
court  used  this  language:  "Or  that  by  the  exer- 
cise of  reasonable  care  and  prudence  upon  the 
part  of  the  plaintiff,  she  could  have  known  of 
the  condition  of  said  walk."  The  use  of  the 
words  "guards  or  barriers,"  in  instruction  No. 
12,  is  complained  of,  because  the  petition  no- 
where alleged  as  negligence  the  omission  to  pro- 
vide guards  or  barriers;  but  the  petition  doea 
allege  that  there  were  no  lights  or  other  warn- 
ings to  prevent  the  accident  Moreover,  the 
instruction  could  not  have  been  prejudicial, 
as  there  was  abundant  proof  of  other  negligence 
upon  which  plaintiff  was  entitled  to  recover. 

The  instructions  given  fairly  covered  the  is- 
sues, and  the  Instructions  requested  were  prop- 
erly refused. 

The  judgment  is  affirmed. 
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FEIGHAN  et  al.  r.  REEVES  et  nz. 
(Snpreme  Court  of  Washington.    Jan.  4,  1911.) 

1.  Trusts  (S  309*)— Allowance  or  Intebest 
ON  Account— Discretion. 

In  matters  of  accounting,  the  allowance  of 
interest  is  largely  a  matter  of  discretion  with 
the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
EWg.  I  429;   Dec  Dig.  §  309.»] 

2.  Tbusts  (I  219*)— Tbusteb— Intebest. 

Where,  on  an  accounting  by  a  trustee,  it 
was  not  shown  that  he  had  reaped  any  person- 
al benefit  from  the  trust  fund,  or  had  willfully 
disobeyed  the  directions  of  the  cestuis  que  trust, 
trat,  on  the  contrary,  it  was  shown  that  he  had 
deroted  the  funds  to  the  payment  of  interest- 
bearing  obligations  of  the  syndicate  of  which 
he  was  trustee,  it  was  improper  to  charge  him 
with  interest  on  sums  received  from  the  date  of 
their  receipt  to. the  time  of  the  commencement 
of  the  action. 

[E^.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  {  2Jl».»j 

8.  Tbdsts  (I  315*)— Tbustees  — Compensa- 
tion. 

Where  a  trustee  to  sell  land  for  a  syndi- 
cate a  short  time  before  the  death  of  one  at  the 
members  of  the  syndicate  turned  over  the  sale 
of  the  property  to  certain  brokers  and  bad  noth- 
ing more  to  do  with  the  management  thereof, 
he  was  not  entitled  on  an  accounting  to  com- 
pensation for  his  services  after  that  time. 

[E>1.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  i  315.*] 

4.  Appeal  and  Ebbob   ({  1199*)— Remand- 
Supplemental  Decbee. 

Where  no  account  was  taken  of  a  conclu- 
sion of  law  on  an  accounting  that  defendants 
as  the  heirs  of  L.  were  the  owners  of  an  undi- 
vided one-sixth  of  the  unsold  residue  of  certain 
trust  property,  the  error  could  be  cured  after 
appeal  on  remand  by  the  entry  of  a  supple- 
mental decree. 

[E^  Note.— For  other  cases,  see  Appeal  and 
Error,   Dec.  Dig.  f  1199.*] 

Department  2.  Appeal  from  Superior 
Cotirt,  Spokane  County;  H.  W.  Canfield, 
Judge. 

Suit  by  Mrs.  J.  W.  Felghan  and  others 
against  R.  J.  Reeves  and  wife.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
manded for  moditlcatlon. 

Danson  &  Wllllama  and  H.  J.  Hlbschman, 
for  appellants.  James  Z.  Moore  and  Caleb 
Jones,  for  respondents. 

CHADWICK,  J.  This  salt  Involves  an  ac- 
counting; the  transactions  running  over  a 
period  of  approximately  21  years.  In  1887 
J.  W.  Felghan,  James  Z.  Moore,  Aaron  Chan- 
dler, and  J.  A.  Loomls  became  the  owners  In 
equal  right  of  a  Northern  Pacific  land  con- 
tract, covering  certain  lands  which  they 
thereafter  platted  as  an  addition  to  the  city 
of  Spokane.  The  sale  of  the  property  was 
put  Into  the  hands  of  Moore  as  trustee  for 
his  co-owners,  and  he  contracted  a  part  of 
the  property  and  received  some  payments 
therefor.  In  1802  appellant  R.  J.  Reeves  was 
made  attorney  In  fact  for  the  several  owners, 
and  thereafter  became  the  owner  In  bis  own 
rignt  of  an  undivided  one-half  of  the  Loomis , 


Interest  Reeves  sold  lots,  received  payments 
therefor,  and  probably  pledged  bis  own  per- 
sonal credit  to  some  extent;  and,  so  far  as 
the  record  shows,  honestly,  but,  after  the 
custom  of  men,  somewhat  carelessly,  executed 
his  trust  No  accounting  was  ever  had  be- 
tween the  parties. 

The  specific  finding  of  the  trial  Judge  was: 
"The  defendant  R.  J.  Reeves  never  at  any 
time  rendered  an  account  of  bis  trust,  nor 
was  an  accounting  demanded  of  him,  until 
the  commencement  of  this  action  In  October, 
1907."  The  greater  part  of  the  unsold  part 
of  the  plat  was  thereafter  lost  to  the  owners 
through  a  foreclosure  proceeding.  The  af- 
fairs of  the  syndicate  being  somewhat  In- 
volved, on  March  3, 1896,  Reeves,  for  reasons 
which  seemed  to  him  to  be  for  the  best  Inter- 
ests of  all  concerned,  and  In  good  faith,  con- 
veyed all  the  unsold  property  to  his  wife, 
Nina  Reeves.  This  deed  was  made  without 
consideration,  and  was  held  by  the  trial 
Judge  to  be  absolutely  void.  The  testimony 
shows,  however,  and  the  court  found,  that 
the  principals  were  notified  of  the  making  of 
this  deed,  and  the  reasons  wlilch  Impelled  its 
execution,  and  that  Reeves  thereafter  con- 
tinued In  the  execution  of  his  trust  with  the 
consent  of  his  principals.  J.  W.  Feighan 
died  In  1898,  and  bis  widow  and  heirs 
brought  this  suit  for  an  accounting.  Chan- 
dler disclaimed  all  Interest  In  the  controver- 
sy. The  heirs  of  Loomls,  who  Is  also  deceas- 
ed, were  not  made  parties,  and  James  Z. 
Moore,  answering.  Joins  In  the  plaintiffs' 
prayer  for  an  accounting.  Appellant  Reeves 
answering,  sets  up  what  purports  to  be  an 
accounting,  asks  an  affirmative  judgment  for 
several  thousand  dollars,  and  further  de- 
mands an  accounting  on  the  part  of  defend- 
ant Moore.  Further  detail  of  the  facts,  oth- 
er than  reference  to  certain  figures  which  we 
shall  presently  make,  would  serve  no  useful 
purpose,  as  this  litigation  can  be  of  no  In- 
terest to  any  one  other  than  the  parties  Im- 
mediately concerned,  and  Involves  no  debata- 
ble propositions  of  law.  A  valuable  mem- 
orandum of  opinion  of  the  trial  Judge  la 
made  a  part  of  the  transcript  A  very  earn- 
est and  persevering  effort  has  been  made  by 
blm  to  approximate  the  true  account  existing 
between  the  parties,  and,  so  far  as  it  Is  pos- 
sible to  arrive  at  the  truth,  we  think  he  has 
done  so.  The  court  found  that  Reeves  was 
entitled  to  credits  as  follows:  Cash  expend- 
ed for  the  benefit  of  the  estate,  $8,778.28; 
compensation,  72%  months,  at  $20,  $1,450; 
commissions  paid  McRea  &  Merryweatber, 
$747.50 ;  traveling  and  hotel  expenses,  $521.- 
15—411,496.93.  And  that  he  should  be  charg- 
ed for  property  sold  by  him  $10,908,  to 
which  the  trial  Judge  added  an  arbitrary  In- 
terest charge  on  all  sums  received  from  the 
date  of  the  receipt  up  to  the  commencement 
of  this  action  a  total  of  $1,675.15— 412.5f«t.- 
15,  leaving  a  balance  due  from  Reeves  to  the 
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syndicate  of  $1,080.22.  Of  this  sum  he  de- 
creed one'fourth  to  plaintiffs  and  one-fourtb 
to  Moore.  The  court  denied  Beeves  ail  cred- 
its on  account  of  interest.  We  understand 
the  rule  to  be  that  in  matters  of  accounting 
the  allowance  of  Interest  Is  largely  a  matter 
of  discretion  with  the  trial  Judge.  Now  in 
this  case,  while  appellant  claims  to  have 
made  some  advances  out  of  his  own  funds, 
no  vouchers  were  produced  to  show  that  he 
did  so,  nor  was  it  shown  to  the  satisfaction 
of  the  court  that  the  items  of  indebtedness 
Incurred  on  behalf  of  the  syndicate  were  not 
finally  paid  out  of  the  syndicate  funds.  But 
we  think.  In  the  absence  of  any  showing  of 
willful  disobedience  by  defendant  Beeves,  or 
that  he  reaped  any  personal  benefit  from  the 
trust  funds,  but  with  a  showing,  on  the  con- 
trary, that  he  seems  to  have  devoted  them  to 
the  payment  of  the  obligations  of  the  syndi- 
cate, that  he  should  not  be  penalized  by  tax- 
ing the  interest  on  all  sums  received  from  the 
date  of  their  receipt  up  to  the  time  this  ac- 
tion was  commenced.  The  theory  upon  which 
interest  is  allowed  is  to  compensate  the  own- 
ers of  the  fund  for  the  loss  of  their  use,  but 
they  have  not  been  so  lost  in  this  case. 
They  were,  so  far  as  we  are  able  to  see,  ap- 
plied to  the  payment  of  interest-bearing  ob- 
ligations, and  in  equity  were  accounted  for 
when  paid  out  for  the  benefit  of  the  cestui 
que  trust  As  viewed  generally,  the  owners 
of  the  fund  have  lost  nothing,  but  rather 
gained,  by  the  payment  of  their  obligations, 
aggregating  $8,778:28.  However,  there  is 
testimony  tending  to  show  that  Reeves  takes 
account  only  of  the  stated  purchase  price  up- 
on payments  made  to  him,  disregarding  the 
accrued  interest  on  contracts.  In  Justice  to 
him  it  is  proper  to  say  that  be  has  endeav- 
ored to  cover  these  items  by  charging  himself 
with  Interest  at  6  per  cent,  on  all  sums  re- 
ceived, and  taking  credit  for  like  interest 
on  all  sums  paid  out  This  premise  is  false, 
but  he  is  notwithstanding  chargeable  with 
the  Interest  collected  on  contracts  and  un- 
accounted for.  This  must  be  fixed  arbitrari- 
ly, and  we  tbink,  if  he  Is  charged  enough  to 
balance  the  total  credits  allowed  him,  sub- 
stantial Justice  will  be  done.  The  account 
will  then  stand:  Dr.  For  property  sold, 
$10,908 ;  arbitrary  charge  for  interest  $5S8.- 
93.  Cr.  As  itemized  above,  $11,496.93.  The 
court  allowed  appellant  compensation  at  the 
rate  of  $20  per  month  from  the  time  he  took 
over  the  business  of  the  syndicate  up  to  the 
time  of  the  death  of  Col.  Feighan.  upon  the 
theory  that  his  agency  was  terminated  by 
that  event  While  we  cannot  agree  with  the 
theory  of  the  trial  Judge  in  this  Instance, 
for  there  are  facts  which  take  the  case  out 
of  that  rule,  we  can  nevertheless  approve  his 
finding  upon  the  theory  that  a  short  time  be- 
fore the  death  of  Col.  Fetghan  appellant  bad 
turned  over  the  selling  agency  (he  was  no 


more  than  a  selling  agent)  to  McRea  &  Mer- 
ryweather,  a  real  estate  firm  in  Spokane, 
who  took  entire  charge  of  the  property,  sold 
lots,  collected  the  purchase  price,  and  paid 
the  taxes.  For  this  appellant  was  allowed 
the  commissions  charged  by  McBea  &  Merry- 
weather,  and  to  allow  remuneration  beyond 
that  would  make  a  double  compensation, 
which'  was  not  within  the  contemplation  of 
the  parties  and  would  not  be  tolerable  in  law. 
In  one  respect,  however,  the  decree  of  the 
court  does  not  follow  the  findings.  After  fix- 
ing the  title  to  certain  property  in  plaintiffs, 
the  court  found  that  Beeves  and  the  heirs 
of  Loomis  were  each  the  owners  of  an  un- 
divided one-sixth  of  the  unsold  residue  of  the 
property.  No  account  is  taken  of  this  find- 
ing in  the  conclusions  of  law  or  the  decree. 
A  supplemental  decree  may  be  entered  upon 
the  remand  of  this  case,  declaring  the  appel- 
lants to  be  the  owners  in  their  own  right  of 
an  undivided  one-sbctb  interest  in  and  to 
the  ansold  lots  In  West  Grove  addition  as 
described  in  paragraph  2  of  the  decree  here- 
tofore entered. 

It  is  strongly  insisted  that  the  court  should 
have  required  an  accounting  from  defendant 
Moore.  Reeves*  interest  in  the  property  was 
acquired  long  after  Moore  had  surrendered 
his  trusteeship.  The  court  found  that  there 
was  no  privity  of  contract  or  relationship  be- 
tween Beeves  and  Moore,  and  that  there 
was  no  profit  in  the  property  prior  to  the 
year  1892.  Up  to  that  time  Beeves'  only  in- 
terest was  one-half  of  the  net  profits  of  the 
Loomis  interest 

We  have  gone  carefully  over  the  pleadings 
and  testimony  In  this  case.  It  is  likely  that 
the  findings  of  the  trial  Judge  have  not  es- 
tablished the  exact  truth  between  the  parties. 
The  truth  can  only  be  approximated  where, 
as  in  this  case,  the  transactions  run  over  a 
period  of  more  than  20  years  and  through  a 
time  when  the  property  was  practically  val- 
ueless, and  those  most  concerned  took  but 
little.  If  any,  interest  in  It  If  the  one  party 
was  careless  in  accounting,  the  others  were 
slothful  In  demanding  an  accounting.  There 
is  DO  evidence  of  an  attempt  on  the  part  of 
any  one  of  the  parties  concerned  to  take  a 
dishonest  advantage  of  another.  That  appel- 
lant thought  the  balance,  if  ever  struck, 
would  be  in  bis  favor,  we  may  well  believe, 
and  that  respondents  for  a  long  time  were 
willing  to  abandon  their  Interest  we  may  well 
surmise.  So  that,  barring  the  penalty  put 
upon  appellant  Beeves,  which  is  a  conclusion 
of  law  rather  than  of  fact,  we  approve  and 
confirm  In  all  things  the  calculations  and 
findings  of  the  trial  Judge. 

Remanded  for  modification  of  the  decree  as 
hereinbefore  indicated. 

BUDKIN,  C.  J.,  and  DUNBAR.  GROW, 
and  MOBBIS,  J  J.,  concur. 
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BROWN  et  al. 

(Supreme  Court  of  Wasbiaston.    Jan.  6,  1911.) 

L  Saijs    (S    47$>*)  —  CoNumowAi,    Sai.ks  — 

COUPLAINT— Amen  DMENT. 

Id  conversion,  the  complaint  alleged  that 
plaintiff  under  a  conditional  bill  of  sale  tamed 
property  over  to  defendants  for  a  price  to  be 
paid  in  part  by  delivery  of  certain  lumber  by 
a  specified  date,  and  the  balance  in  either  lum- 
ber or  cash  during  the  same  year;  that  the  prop- 
erty should  be  removed  to  a  sawmill  and  cared 
for  until  wholly  paid  for,  title  to  remain  iu 
plaintiff;  that  such  defendants  made  one  pay- 
ment of  lumber,  and  subsequently  sold  the  saw- 
mill with  the  property  in  question  to  R.  &  C,  the 
bill  of  sale  reciting  the  agreement  under  which 
defendants  held  the  property,  and  the  amount 
then  due,  which  R.  &  C.  assumed ;  that  subse- 
quently R.  &  O.  assigned  their  interest  in  the 
conditional  bill  of  sale  to  defendants  M.  &  O.. 
reciting  the  amount  then  due,  which  M.  &  Q. 
•ssumed:  that  the'property  had  not  been  prop- 
erly cared  for  and  a  portion  of  it  had  been  lost ; 
and  that  several  demands  had  been  made  of  de- 
fendants for  delivery  of  the  lumber  agreed  on 
as  part  payment  or  a  payment  in  cash,  which 
had  been  denied.  Held,  that  it  was  proper  upon 
demurrer  to  allow  an  amendment  allejpng  that 
the  several  assignments  of  the  conditional  bill 
of  sale  were  without  plaintiff's  knowledge  or 
consent;  that  the  property  had  been  converted, 
and  damaged  at  least  one-half  its  value. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  479.»] 
2.  Sales    (|    4TO«)  —  Conditiowai,    Sales  — 

PLEADIWO— SUFFICIENCT    OF    COMPtAINT. 

A  complaint  showing  title  to  property  con- 
ditionally sold  in  plaintiff,  its  wrongful  taking 
without  plaintiff's  consent,  the  demand  for  the 
same,  or  the  agreed  price,  the  refusal,  the  use. 
damage,  and  destruction  by  defendants,  stated 
a  cause  of  action. 

[B^d.  Note.— For  other  casea,  see  Sales,  Dec. 
Dig.  i  479.*] 

8.  Trover    ahd    Conversion    ({    22*)  — De- 
fenses—Return  OF  Property. 

Where  property  has  been  once  converted, 
the  owner  may  treat  it  as  converted  and  hold 
the  guilty  person  to  answer  therefor,  and  is 
under  no  obligation  to  receive  back  the  property. 
[EM.  Note.— For  other  cases,  see  Trover  and 
Conversion.  Dec.  Dig.  i  22.»] 

Department  2.  Appeal  from  Snperlor 
Court,  Whatcom  County;  John  A.  Kellogg, 
Jadge. 

Action  by  tbe  Fldalgo  Island  Shingle  Com- 
pany agalns£  J.  W.  Brown,  B.  Ruege,  and 
others.  Judgment  for  plaintiff,  and  defend- 
ant Rnege  and  another  appeal.  AflSrmed. 
'  SL  M.  Day  and  J.  F.  Moore,  for  appellants. 
Romaine  &  Abrams,  for  respondent 

MORRIS,  J.  Appellants,  being  held  ander 
a  Judgment  of  conversion  of  certain  personal 
property,  appeal. 

Tbe  errors  assigned  are  the  OTermllng  of 
a  deuiarrer  to  tbe  complaint,  tbe  allowance 
of  an  amendment  to  the  complaint,  denying 
motion  for  judgment,  and  In  tbe  findings 
eatablisbing  the  conversloD.  Tbe  complaint 
alleged  that  on  January  28,  1009,  platntilT 
under  a  conditional  bill  of  sale  turned  tbe 
property  over  to  defendants  Brown  &  Nims 


at  an  agreed  price  of  $3,10Q,  which  amount 
it  was  agreM  might  be  paid  by  tbe  delivery 
to  plaintiff  of  certain  sized  lumber  at  prices 
therein  fixed;  that  150,000  feet  of  such  lum- 
ber should  be  delivered  on  or  before  June  1, 
1909,  and  the  balance;  payable  In  either  lum- 
ber or  cash,  was  to  be  paid  during  tbe  year 
1009.  It  was  also  agreed  that  tbe  property 
should  be  removed  to  tbe  mill  of  the  Cres- 
cent Lumber  Company  In  Whatcom  county, 
and  there  kept  and  properly  cared  for  until 
wbolly  paid  for,  and  that  title  should  re- 
main In  plaintiff  until  so  wholly  paid  for; 
that  Brown  &  Nims  In  March,  1909,  deliver- 
ed to  plaintiff  lumber  of  the  value  of  $136.- 
40,  which  Is  the  only  payment  made  under 
the  contract;  that  on  April  10,  1909,  Brown 
&  Nims  sold  tbe  mill  and  plant  of  the  Cres- 
cent Lumber  Company,  together  with  tbe 
property  In  controversy,  to  defendants  Ruege 
&  Cords,  the  bill  of  sale  evidencing  such  sale 
reciting  the  agreement  under  which  Brown 
&  Nims  held  the  property,  and  tbe  amount 
then  due,  which  Ruege  &  Cords  assumed. 
Brown  &  Nims  assigning  to  Ruege  &  Cords 
all  their  Interest  In  the  agreement  between 
plaintiff  and  themselves;  that  on  Septem- 
ber 2,  1909,  Ruege  &  Cords  assigned  their 
interest  in  tbe  conditional  bill  of  sale  to  de- 
fendants Mathews  &  Gllflllan,  reciting  the 
amount  then  due,  which  Mathews  &  Gilfllla.n 
assumed;  that  the  property  has  not  been 
properly  cared  for,  and  a  portion  of  it  has 
been  lost  and  destroyed;  that  several  de- 
mands bare  been  made  of  the  defendants  for 
a  delivery  of  the  lumber  agreed  upon  as  part 
payment  or  a  payment  In  cash,  which  have 
been  denied,  judgment  was  demanded 
against  all  the  defendants  for  the  amount 
due.  Defendants  Brown  &  Nims  were  not 
served.  The  other  defendants  Joined  in  a 
demurrer,  upon  the  ground  of  defect  of  par^ 
ties;  that  the  action  was  prematurely  com- 
menced; that  the  court  bad  no  Jurisdiction; 
and  the  failure  to  state  a  cause  of  action. 
The  respondent  then  obtained  leave  to 
amend,  and,  by  way  of  amendment,  pleaded 
that  tbe  several  assignments  of  the  condi- 
tional bill  of  sale  were  without  plaintiff's 
knowledge  or  consent,  and  that  tbe  property 
had  been  converted  by  tbe  defendants  Ruege, 
Cords,  Mathews  and  Gilfillan,  and  that  the 
property  had  been  damaged  at  least  one-half 
its  value.  The  demurrer  was  then  overruled. 
We  see  no  error  in  the  allowance  of  the 
amendment,  nor  In  the  overruling  of  the  de- 
murrer. The  attempted  sale  of  the  property, 
the  changing  of  possession,  without  the 
knowledge  or  consent  of  plaintiff,  the  use  of 
the  property  by  Ruege,  Cords,  Mathews,  and 
Gilfillan,  without  having  acquired  any  title 
thereto,  was  a  conversion  as  against  the 
plaintiff.  Terry  v.  Bamberger,  44  Conn.  558, 
Fed.  Cas.  No.  13,837;  Hyde  v.  Noble,  13  N. 
H.  494,  38  Am.  Dec.  508;  Robinson  v.  Bird. 
158  Mass.  357,  33  N.  E.  891,  35  Am.  St  Rep. 
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495;  Carter  t.  Kingman,  103  Mass.  517;  Mor- 
rill, V.  Moulton,  40  Vt  242;  West  Jersey  Ry. 
Co.  T.  Trenton  Car  Works,  32  N.  J.  Law, 
617;  Woods  v.  Nichols,  21  R.  I.  637,  45  Ati. 
548,  48  L.  R.  A.  773.  The  complaint,. showing 
the  title  to  the  property  in  the  plaintiff,  its 
wrongful  taking  without  the  consent  of  plain- 
tiff, the  demand  for  the  lumber,  or  the  agreed 
price,  the  refusal,  the  use,  damage,  and  de- 
struction by.  defendants,  stated  a  cause  of 
action  in  conversion.  PhllUpoa  t.  Mihran, 
38  Wash.  402,  80  Pac.  527. 

The  evidence  was  stronger  than  the  com- 
plaint In  showing  that  Mathews  and  Gllfll- 
lan,  after  obtaining  the  property  from  Ruege 
&  Cords,  removed  a  portion  of  the  property 
from  the  mill  plant  to  where  they  were  con- 
ducting a  logging  camp.  There  waa  ample 
evidence  to  sustain  the  finding  of  a  conver- 
sion, and  there  was  no  error  in  this  respect. 
What  has  been  said  disposes  of  the  ques- 
tions submitted  by  appellants.  They  make 
some  complaint  in  their  brief  that  the  court 
should  have  found  that  the  property  was 
reasonably  cared  for,  and  could  and  would 
have  been  delivered  to  respondent  at  its  re- 
quest Respondent  was  under  no  obligation 
to  receive  ba<*  the  property,  after  its  con- 
version by  appellants,  whatever  the  condi- 
tion might  have  been.  The  use  and  posses- 
sion of  the  property  by  appellants  being  in 
law  a  conversion,  respondent  could  rightly 
treat  It  as  such,  and  hold  them  to  answer  for 
such  conversion. 

We  find  no  error  and  the  Judgment  Is  af- 
firmed. 

RUDKIN,  C.  J.,  and  CHADWICK,  DUN- 
BAR, and  CROW,  JJ..  concur. 


(St  Whab.  4S2) 

STATE  T.  FLANNET. 
(Supreme  Court  of  Washington.    Jan.  8,  1911.) 

1.  CsiMiRAi.  Law    (J   354»)— Iwsanitt— ESvi- 

DENCB. 

Where  accused  relies  on  the  defense  of  in- 
sanity, every  fact  showing  that  his  mental  con- 
dition was  abnormal  at  the  time  of  the  crime  is 
competent,  and  all  things  bearing  on  the  sub- 
ject of  his  capacity  to  distinguish  right  from 
wrong  at  that  time  must  be  submitted  to  the 
jury. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  i  760;   Dec.  Dig.  {  354.*] 

2.  Cbiminal  Law    (|   337*)— Evidence— Ad- 
uissibilitt. 

One  is  entitled  to  the  benefit  of  any  com- 
petent evidence  he  may  offer  bearing  on  a  con- 
troverted question  of  fact  under  the  issnes. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  762;    Dec.  Dig.  {  337.*] 
8.  Criminal   Law    (J   354*)— Insanitt- Bvi- 

DENCK— ADVISSIBILITT. 

One  relying  on  the  defense  of  insanity  may 
prove  irrational  and  insane  acts,  and  facts  ac- 
counting for  such  acts,  and  show  an  adequate 
cause  therefor. 

[ESd.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  J  760;    Dec.  Dig.  |  854.*) 


4.  Homicide  (S  179*)— Insanitt— Evidence— 
Aduissibiutt. 

Where'  accused,  charged  with  the  murder  of 
his  wife,  relied  on  the  defense  of  insanity  at 
the  time  of  the  killing,  and  gave  evidence  of 
mental  disorder,  consisting  of  the  delusion  that 
his  wife  was  unfaithful  to  him,  evidence  that 
she  had  become  a  member  of  a  Society  of  Shak- 
ers, that  the  man  of  whom  accused  was  jealous 
was  a  Shaker,  that  the  society  taught  and  prac- 
ticed promiscuous  intercourse,  and  that  accused 
knew  of  his  wife's  faith  and  suspected  her  of 
lewd  conduct,  was  admissible  to  show  an  ade- 

auate  cause  accounting  in  some  degree  for  his 
isordered  condition  at  the  time  of  the  offense. 
[Ed.    Note. — For  other  cases,   see   Homicide, 
Cent  Dig.  {  380;    Dec  Dig.  f  170.*] 

5.  Obiminal  Law  (|  673*)— Pubpose  ot  E5vi- 
dencb—Inbtboctions— Insanity. 

Where  accused,  relying  on  insanity,  intro- 
duced evidence  showine  an  adequate  cause  ac- 
counting for  his  alleged  mental  disorder  at  the 
time  of  the  offense,  the  court  must  limit  the  evi- 
dence to  the  purpose  of  accounting  for  the  men- 
tal condition,  and  thereby  prevent  the  jury 
from  considering  the  evidence  aa  a  justification 
for  the  crime. 

[B!d.  Note.— EV)r  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1874 ;   Dec.  Dig.  {  673.*] 

Department  2.  Appeal  from  Superior 
Court,  Yakima  County ;   B.  B.  Preble,  Judge. 

Joseph  Flanney  was  convicted  of  murder 
In  the  second  degree,  and  be  appeals.  Re- 
versed, and  new  trial  awarded. 

William  M.  Thompson  and  Henry  J.  Sniv- 
ely,  for  appellant 

CHADWICK,  J.  To  sustain  this  appeal, 
appellant  submits  three  assignments  of  er- 
ror, but  one  of  which  can  be  considered  by 
us,  owing  to  the  incomplete  state  of  the 
record.  Appellant  was  charged  with  the  crime 
of  murder,  and  convicted  of  murder  in  the 
second  degree.  His  defense  was  Insanity  at 
the  time  of  the  killing.  His  victim  was  his 
wife,  for  whom  it  is  asserted  he  possessed  a 
real  affection  and  with  whom  be  had  livecl 
happily  for  many  years.  Some  time  before 
the  killing  bis  wife  bad  left  him  and  bad 
sought  a  divorce  on  the  grounds  of  cruelty ; 
it  being  shown  that,  although  industrious 
when  sober,  like  most  men  of  mixed  blood- 
be  being  a  half-breed  Indian — his  conduct 
was  coarse  and  cruel  when  under  the  In-' 
fluence  of  liquor.  The  theory  of  the  defense 
was  that  be  was  Insanely  Jealous  of  his  wife, 
and  believed  or  cherished  the  delusion,  what- 
ever the  fact  may  be,  that  bis  wife  was  un-- 
faithful  to  him;  that  nevertheless  he  con- 
stantly importuned  her  to  return  to  him  and 
to  her  children,  a  mission  he  was  about  at 
the  time  of  the  killing.  When  she  finally 
refused  to  leave  ber  then  associates  and  re- 
turn to  ber  borne  and  to  her  children,  he 
shot  ber  dead,  and,  in  attempting  suKlde. 
so  wounded  himself  that  be  lay  unconscious 
for  nearly  24  hours.  It  is  unnecessary  to  go 
over  the  positive  circumstances  relied  on  to 
show  appellant's  mental  irresponsibility  at 
the  time  of  the  killing.  They  are  not  per- 
tinent to  oar  present  inquiry,  except  to  say 
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that  they  furnisbed  In  a  degree  to  be  de- 
termined by  the  jury  a  foundation  for  cer- 
tain evidence  which  we  find  was  erroneously 
excluded  by  the  court 

Appellant  called  a  witness  by  whom  he  at- 
tempted to  prove  that  the  wife  of  appellant 
had  taken  up  with  what  is  known  among 
the  Indians  as  the  Shakers;  that  the  man 
of  whom  appellant  was  Jealous,  and  whom 
he  charged  with  having  weaned  his  wife 
away,  was  a  Shaker;  that  the  Shaker  so- 
ciety is  an  Indian  religious  organization 
which  teaches  and  practices  promiscuous,  il- 
licit intercourse  among  Its  members,  and 
that  it  is  the  duty  of  a  member  having  a 
spouse  who  Is  not  one  of  that  faith  to  se- 
cure a  divorce;  that  appellant  knew  of  his 
wife's  faith,  and,  suspecting  her  of  lewd 
conduct,  was  so  greatly  distressed  In  mind 
ttiat  for  the  time  his  reason  was  dethroned. 
The  offer  to  prove  these  things  was  rejected 
by  the  court  We  regret  that  the  state  has 
not  seen  fit  to  file  a  brief,  for  we  deem  the 
question  presented  to  be  one  of  more  than 
usual  interest  and  Importance.  We  have 
made  an  earnest  research  of  the  authorities, 
and  find  that  It  is  a  first  principle  of  the 
law  that  in  all  cases  Involving  mental  re- 
sponsibility, whether  it  be  in  regard  to  con- 
tracts, wills,  etc.,  or  crimes,  every  fact  which 
tends  to  show  that  the  mental  condition  of 
the  subject  was  abnormal  at  the  time  of  the 
execution  of  the  instrument  or  commission 
of  the  crime  is  competent  Underbill's  Crim- 
inal Evidence,  |  159.  For  the  mind  diseased 
cannot  be  measured  by  the  mind  of  another. 
Neither  the  moving  cause  nor  the  limit  of 
its  aberration  is  to  be  calculated  by  any 
standard  fixed  by  the  law  or  medical  science. 
Each  cas6  fixes  its  own  relation  to  the  law. 
What  may  unbalance  one  mind  and  lead  it 
to  act  upon  Its  criminal  impulses  may  have 
no  bearing  whatever  upon  another.  There- 
fore it  Is  important  that  all  things  which 
may  bear  upon  the  subject  of  inquiry  should 
be  submitted  to  the  Jury,  that  it  may  say 
whether,  from  all  the  facts  and  circumstanc- 
es leading  up  to  the  act  complained  of,  the 
accused  was,  in  fact,  capable  of  distinguish- 
ing right  from  wrong  when  he  committed  the 
act. 

The  leading  case  upon  this  subject  and 
the  one  most  relied  on  by  appellant,  is  that 
of  People  V.  Wood,  126  N.  T.  249,  27  N.  E. 
.•{62.  There  the  court  said :  "There  was  evi- 
dence tending  to  show  that  defendant  was 
exceedingly  fond  of  his  wife,  who  was  a 
young  woman  22  or  23  years  of  age.  The 
defendant  was  a  man  about  35  years  of  age, 
and  was  also  a  small  farmer  or  laboring  man. 
Roth  the  deceased  and  defendant  belonged 
to  a  very  uneducated,  Illiterate,  and  Ignorant 
class,  neither  having  acquired  much  prop- 
erty, and  both  spending  a  portion  of  their 
time  in  banting  and  fishing."  Counsel  for 
the  defendant  offered  to  prove  that  a  short 
time  before  the  day  of  the  homicide  she  had 
told    the    defendant   that   her    father    had 


stolen  bis  (defendant's)  potatoes  some  three 
years  before.  This  was  offered  for  the  pur- 
pose of  showing  the  effect  it  had  on  defend- 
ant's mind  in  connection  with  other  mat- 
ters, but  was  rejected  as  Incompetent  and 
immaterial;  as  was  also  the  offer  to  prove 
that  In  another  conversation  held  the  week 
preceding  the  homicide  she  had  given  the 
defendant  some  Information  as  to  certain 
acts  which  ber  father  had  committed  upon 
her  person.  In  passing  upon  these  ques- 
tions the  trial  judge  said:  "It  is  an  issue 
that  does  not  belong  to  the  case  here,  and 
would  not  be  of  any  value  under  the  circum- 
stances In  this  case  and  ought  not  to  be,  If 
It  were  admitted.  The  defendant  is  at  lib- 
erty to  furnish  any  evidence  that  he  Is  able 
to  on  the  subject  of  the  mental  condition 
of  -this  man.  That  is  the  defense,  and  I 
do  not  propose,  if  it  is  possible  to  avoid  It 
to  undertake  to  try  the  dead  man  Instead  of 
the  defendant  who  is  on  trial  here."  In  de- 
livering the  opinion  of  the  appellate  court. 
Justice  Peckham,  afterwards  justice  of  the 
Supreme  Court  of  the  United  States,  said: 
"The  defense  is  not  confined  to  proof  of  the 
condition  of  the  mind  of  defendant  at  the 
moment  when  be  struck  the  blow  or  fired  the 
shot  Any  material  fact  which  might  ac- 
count for  or  naturally  lead  to  insanity  at 
that  moment  may  be  proved.  Why  should 
not  the  defendant  have  the  right  to  prove  a 
moral  cause  which  might  act  upon  a  brain 
already  diseased  and  might  result  in  insan- 
ity as  naturally  as  blows  upon  the  head? 
This  In  connection  with  evidence  tending 
to  show  insanity  at  the  time  of  the  act  done 
is  proper.  I  do  not  say  that  proof  of  these 
facts,  any  or  all  of  them,  is  proof  of  in- 
sanity. That  is  for  the  jory  to  decide.  But 
it  la  competent  for  the  reason  that  all  the 
facts  are  material  for  the  purpose  of  ena- 
bling the  jury  to  say  what  was  the  condition 
of  mind  of  defendant  when  the  deed  was 
perpetrated.  The  defense  Is  entitled  to  prove 
more  than  the  fact  that  after  a  certain  time 
when  something  was  told  defendant  he  ex- 
hibited certain  changes  of  deportment  or 
appearance.  He  is  entitled  to  have  the  jury  ' 
see  that  there  was  a  cause  sufficient  to  ac- 
count for  and  to  create  such  alteration  in 
conduct  and  appearance.  It  greatly  tends  to 
strengthen  the  proof  of  such  alteration.  It 
is  admissible  for  the  same  reason  that  evi- 
dence Is  competent  to  show  that  the  party 
had  a  fall  on  his  head,  or  had  been  a  suf- 
ferer for  years  from  some  kind  of  physical 
ailment  which  had  naturally  a  depressing  in- 
fluence on  the  mind."  This  case  establishes 
the  principle  that  "a  party  is  entitled  to 
the  benefit  of  any  competent  evidence  he 
may  offer  which  bears  upon  a  controverted 
question  of  fact  embraced  in  the  issue." 
People  V.  Corey,  148  N.  T.  476,  42  N.  E.  1066 ; 
People  V.  Strait  154  N.  T.  165,  47  N.  E.  1090. 
The  Wood  Case  is  noted  by  Clevenger  in  his 
work  on  Medical  Jurisprudence  of  Insanity, 
p.  500,  and  upon  its  authority  he  says:  "The 
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defenlant  who  Interposes  Insanity  as  a  de- 
fense may  prove  not  only  the  Irrational  and 
insane  acts  and  conduct,  but  also  facts  which 
may  account  for  such  acts  and  show  an 
adequate  cause  for  the  Insane  conduct,  and 

*  •  •  (page  519)  as  tending  to  show  what 
effect  the  communication  had  upon  his  mind 
at  the  time  of  the  commission  of  the  act. 

•  •  • "  The  case  is  also  quoted  as  au- 
thoritative by  Wharton  &  Stille,  Medical 
Jurisprudence,  f$  326,  327,  328.  Mr.  Wig- 
more,  whose  research  of  the  authorities  upon 
this  question  has  been  particularly  compre- 
hensive, has  no  doubt  of  the  rule,  saying: 
"As  human  conditions  of  every  sort  are  creat- 
ed or  influenced  by  external  environment,  so, 
too,  that  diseased  mental  condition  which 
we  term  insanity  may  be  precipitated.  In- 
tensified, or  otherwise  affected  by  external 
events  coming  to  the  apprehension  of  the  per- 
son. Accordingly  circumstances  calculated 
to  induce  this  mental  condition  may  always 
be  admitted  to  evidence  the  probability  of 
such  affection.  The  only  limitation  Is  that 
the  circumstance  be  in  itself  capable  in 
soipe  degree  of  producing  such  an  effect,  that 
it  came  to  the  person's  knowledge,  and  that 
some  further  foundation  for  probability  be 
laid  by  other  evidence  that  there  was  a 
diseased  mental  condition."  See,  also,  Wig- 
more,  Ev.  f  231;  Dnderhill's  Criminal  Evi- 
dence, {  159;  7  EJncy.  Ev.  449;  Boiling  v. 
State,  64  Ark.  588,  16  S.  W.  658;  State  v. 
McGowan,  36  Mont  422,  93  Pac.  552;  State 
V.  Porter,  213  Mo.  43,  111  S.  W.  529,  127 
Am.  St.  Rep.  589.  lu  the  McGowan  Case 
the  defendant  was  charged  with  the  murder 
of  one  whom  he  suspected  of  having  main- 
tained illicit  relations  with  his  wife.  The 
state  offered  a  contract  of  separation,  which 
had  been  executed  by  the  parties,  upon  the 
theory  that  it  would  show  that  the  parties 
had  voluntarily  severed  any  tie  of  affection 
that  might  have  theretofore  existed  between 
them.  The  contract  was  admitted  over  the 
objection  of  the  defendant  Upon  appeal 
the  testimony  was  held  to  be  competent 
The  opinion  reads:  "In  overruling  defend- 
ant's objection  to  this  paper,  the  court  said : 
'I  think  I  will  let  it  go  to  the  jury.  It 
shows  that  they  were  living  under  this  con- 
tract of  separation.  That  might  throw  some 
light  upon  the  question  to  the  jury  whether 
or  not  the  defendant  was  sane  or  insane.  I 
think,  taken  with  all  the  other  evidence,  it 
is  perhaps  competent'  It  is  now  contended 
that  the  remark  of  the  court,  in  character- 
izing the  document  as  a  contract  of  sepa- 
ration, was  prejudicial  to  the  defendant 
The  paper  was  also  objected  to  as  incompe- 
tent rebuttal  evidence,  but  we  see  no  force 
In  the  objection.  The  issue  being  tried  was 
whether  the  defendant  had  been  rendered 
Insane  by  the  assault  of  the  deceased  upon 
the  sanctity  of  his  domestic  relations.  It 
was  certainly  competent  to  inquire  as  to  bow 
Intimate  and  sacred  those  relations  were 
in  fact,  as  bearing  npon  the  liability  or  prob- 


ability of  defendant's  becoming  crazed  by 
their  destruction.    •    •    •" 

A  delusion  of  marital  Infidelity  is  ac- 
knowledged as  a  type  or  symptotn  of  homi- 
cidal insanity  by  alioiists.  Mr.  (Revenger, 
at  pages  650,  651,  653,  6S8,  and  1074,  cites 
Instances  to  confirm  this  theory.  So  that 
whether  the  accused  had  a  belief  grounded 
In  fact  or  bom  of  imagination,  the  evidence 
which  was  rejected  was  proper  as  tending 
to  throw  light  upon  defendant's  mental  at- 
titude toward  the  victim  of  his  deliberate 
physical  act.  Under  all  authority,  it  seems 
clear  that,  having  laid  a  foundation  by  show- 
ing some  evidence  of  mental  aberration,  ap- 
pellant could  show  that  his  wife's  conduct 
bad  been  such  as  to  account  for  the  state  of 
his  mind,  and  that  his  plea  was  not  feigned. 
The  testimony  does  not  prove  or  disprove  the 
crime,  but  it  is  a  circumstance  to  l>e  consid- 
ered by  the  jury  as  a  blow  on  the  head,  or 
a  drug  habit,  etc.  Nor  does  it  introduce  a 
collateral  issue  to  be  tried  out  The  in- 
quiry should  not  go  beyond  such  limit  as 
will  disclose  the  fact  to  the  jury  that  there 
was  a  cause  which  might  Jiave  moved  the 
mind  of  the  accused,  and  which  they  may 
consider  as  evidence  tending  to  sustain  his 
plea.  Such  testimony  should  go  to  the  jury 
under  careful  instructions.  Its  purpose  and 
the  limit  of  its  application  should  be  care- 
fully guarded;  so  that  the  jury  will  not  take 
it  if  true,  as  in  itself  a  justification  or  as 
an  excuse  for  the  crime,  nor  to  prove  jus- 
tification for  anger,  hatred,  revenge,  or  an 
uncontrolled  passion,  or  the  momentary  im- 
pulse of  a  sane  mind,  but  for  just  what  it 
is  Intended ;'  that  is,  whether,  considering  all 
the  facts  and  circumstances  offered  to  show 
an  insane  act,  it  tends  to  strengthen  the 
testimony  by  showing  an  adequate  cause  ac- 
counting In  some  degree  for  the  alleged 
mental  condition  of  the  accused  at  the  time 
the  murder  was  committed. 

This  case,  like  all  which  Involve  the  trage- 
dies of  domestic  life,  is  a  sad  one.  We  may 
assume  that  no  man  can  measure  the  tor- 
ment wtkich  a  doubting  husband  tells  o'er. 
If  in  the  telling  his  reason  so  far  fails  that 
he  cannot  distinguish  the  right  or  wrong  of 
his  act  he  is  Indeed  an  object  of  pity  and 
compassion;  but,  on  the  other  hand  if,  with 
mental'  power  to  distinguish  right  from 
wrong,  he  takes  the  life  of  his  victim,  he 
should  be  made  to  feel  the  heavy  and  un- 
flinching hand  of  the  law.  It  }s  for  the 
jury  to  say  whether  appellant  is  a  felon,  or 
the  victim  of  an  unf  athomed  nature.  That  it 
may  make  no  mistake,  the  appellant  is  en- 
titled to  submit  such  evidence  as  be  may, 
providing  only  that  it  is  relevant  and  com- 
petent to  sustain  his  plea. 

The  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  is  remanded  for  a 
new  trial. 

RUDKIN,  C.  J.,  and  DUNBAR,  CROW, 
and  MORRIS,  JJ.,  concur. 
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HUGHES  ft  CO.  T.  FLINT  et  «L 
(Snpreme  Coart  of  Waabington.    Jan.  4,  1911.) 
L  Patmbnt    ({  39*)— Applicatiok    or   Pat- 

MKNT. 

Where  no  direction  ia  made  b7  a  debtor 
who  owes  several  accounts,  the  cieditor  may 
apply  a  payment  as  he  seea  fit. 

[Ed.    Note.— For  other  cases,   aee    Payment, 
Cent  Dig.  {f  104-114 ;    Dec  Dig.  i  89.*] 
2.  PAniEST  ({   44*)— Appucatiow   of   Pat- 

MENT. 

Where  there  is  no  direction  by  the  debtor 
or  specific  application  by  the  creditor,  the  law 
will  apply  the  payment  to  the  oldest  account. 

[Ed.  Note.— For  other  cases,  se^  Payment, 
Cent  Dig.  i  123;  Dec  Dig.  {  44.*] 

8.  Appbal  and  Ebbob  (J  1011*>— Fiwdihos— 

CONCLTTBITENESS. 

Findings  of  the  trial  judge,  sitting  without 
a  jury,  will  not  be  disturbed  because  of  a  con- 
flict in  the  testimony. 

(EU.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent   Dig.  fS  S983-3969;    Dec.  Dig.  { 
lOU.'] 
4.  Appbai.    Airo    ESbob   (I    993*)— Review- 

Number  or  Witnesses. 

Findings  of  the  trial  court  will  not  be  dis- 
turbed because  in  opposition  to  the  testimony  of 
the  greater  number  of  the  witnesses. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8900;   Dec  Dig.  |  993.*] 

6.  BIIX8  AND   Notes   ({  342*)  — Bona  Fide 

HOLOBB— "HOLDEB  IN  DUE  COURBE." 

A  materialman  sold  materials  to  a  con- 
tlBCtor  for  several  jobs  and  kept  separate  ac- 
counts for  each  job.  He  received  from  the  con- 
tractor cbeclcs  drawn  by  an  owner  payable  to 
the  contractor  "on  contract."  Beta,  that  the 
materialman  was  put  on  notice  and  was  not  a 
holder  in  due  course,  within  Rem.  &  Bal.  Code, 
{  3443,  defining  a  "holder  in  due  course"  as  one 
taking  an  instrument  complete  and  regular  on 
Its  face,  and  he  could  not,  without  notice  to 
the  owner,  divert  the  proceeds  of  the  checks, 
and  charge  him  with  a  lien  for  the  amount  di- 
verted. 

[Ed.  Note. — ^For  other  cases,  aee  Bills  and 
Notes,  Cent  Dig.  {I  830-841;  Dec  Dig.  i 
842.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  5,  p.  3320.] 

9,  Mechanics'  Liens  (|  115*)— Liens  or  Ma- 

TKBIALIIAN— PA-THBNT. 

-Where  an  owner  letting  a  contract  for  a 
building  makes  payments  on  the  contract,  and 
the  amount  thereof  is  passed  to  the  material- 
man having  notice  of  the  contract,  and  the 
source  of  the  payments,  or  payments  are  made 
by  checks  bearing  words  importing  an  equity 
in  the  owner  drawing  them  so  as  to  exempt 
them  from  the  Negotiable  Instrument  Act,  eq- 
uity requires  the  materialman  to  apply  the 
money  and  the  proceeds  of  the  checks  on  the 
account  due  for  materials  furnished  for  the 
building  of  the  owner,  and  the  materialman  may 
not  divert  the  aame  to  accounts- for. materials 
furnished  the  contractor  for  buildings  for  other 
persons. 

(E3d.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  150-159;  Dec.  Dig.  J  115.*] 

7.  Mechanics'  Liens  (|  115*)— Liens  or  Ma- 
TEBiAUiAN— Payment. 

An  owner  let  a  contract  for  a  building  to 
a  contractor  having  several  jobs.  The  con- 
tractor bought  materials  from  a  materialman 
who  kept  separate  accounts  for  each  job.  The 
owner  gave  to  the  contractor  checks  contain- 
ing the   words  "on  contract,"  and  these  were 


passed  to  the  materialman,  wlio  applied  th« 
proceeds  in  part  on  other  accounts.  The  own- 
er,  at  the  request  of  the  contractor,  drew  a 
check  in  full  for  the  amount  due  on  the  con- 
tract  payable  to  the  materialman,  who  refused 
to  accept  it,  though  It  exceeded  the  amount  the 
owner  was  indebted  for  tbe  materials  furnished 
for  bis  building,  if  the  proceeds  of  the  checks 
had  been  applied  in  payment  thereof.  Held, 
(that  tbe  materialman  could  not  claim  a  lien  for 
more  than  the  amount  remaining  due  after  ap- 
plying all  the  checks  to  tbe  payment  of  the 
account  for  materials,  notwitbstanding  the  ten- 
der of  the  check  in  full  payment  of  the  contract 
with  the  owner. 

[EM.  Note.— For  other  casM.  see  Mechanics' 
Liens,    Cent   Dig.    U    150-159;,    Dec.    Dig.   i 

8.  Mechanics'  Liens  (i  310*)— Enfobceubnt 

— Costs  and  Attobnet's  Fees. 

An  owner  contracting  for  a  bailding,  and 
the  contractor  who  tendered  to  a  materialman 
all  that  could  be  charged  against  the  property 
for  materials  furnished,  were  not  liable  for  costs 
or  attorney's  fees  in  an  action  by  tbe  material- 
man to  enforce  his  lien  for  materials. 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  {§  661-664;  Dec  Dig.  {  81U.*] 

Department  2.  Appeal  from  Superior  Coarti 
Spokane  County;   J.  D.  Hinkle,  Judge. 

Action  by  Hughes  ft  Co.  against  Fred  Flint 
and  others.  From  a  Judgment  granting  in- 
sufficient relief,  plaintiff  appeals.    Affirmed. 

J.  D.  Campbell  and  J.  B.  Campbell,  for  ap- 
pellant Wakefield  &  Witherspoon,  for  re- 
spondenta 


CHADWICK,  J.  Appellant,  who  is  a  deal- 
er In  plumbers'  supplies,  furnished  respond- 
ent James  Maxwell,  a  contractor,  materials 
and  supplies  for  a  buUdlDg  then  In  course 
of  construction.  Tbe  building  belonged  to 
the  respondents  Flint,  and  was  known  as 
the  "Flint  job,"  and  was  so  entered  on  tbe 
books  of  tbe  appellant.  It  being  the  custom 
of  appellant  to  keep  such  accounts  separate, 
and  sell  only  with  reference  to  the  partio 
ular  Job.  Maxwell  bad  several  accounts 
unpaid  and  overdue  on  tbe  20th  day  of  Sep- 
tember, 1908.  On  that  day  a  check  was 
drawn  by  respondent  Fred  Flint  payable  to 
tbe  order  of  Maxwell,  for  the  sum  of  $1,500. 
On  tbe  face  of  the  check  tbe  words  "on  con- 
tract" were  written.  This  check  was  In- 
dorsed by  Maxwell  and  delivered  to  appel- 
lant, and  of  tbe  whole  sum  but  $317.67  was 
credited  on  tbe  Flint  job,  tbe  remainder  be- 
ing credited  upon,  or  used  to  balance,  otber 
accounts.  Again,  on 'October  23,  1908,  an- 
other check  for  the  sum  of  $1,000  was  drawn 
by  Flint,  payable  to  the  order  of  Maxwell, 
and  by  blm  Indorsed  over  to  appellant  The 
words  "on  contract"  were  also  written  up- 
on this  check.  The  check  was  cashed  by  ap- 
pellant, and  $242.69  was  credited  upon  tbe 
Flint  Job  account,  the  remainder  being  ap- 
plied to  otber  and  older  accounts.  Other 
credits  were  made  upon  the  account,  so  that 
on  tbe  29tb  day  of  January,  1909,  the  books 
of  appellant  showed  tbe  total  debits  on  t!ie 
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Flint  job  to  be  $2,747.79,  the  total  credits 
to  be  $1,079.58,  leaving  a  balance  due  of  $1,- 
068.21,  to  secure  whlcb  a  Hen  was  filed,  and 
in  due  time  tbis  action  was  begun  to  foreclose 
the  same.  Respondents,  the  Flints,  answer- 
ing appellant's  complaint,  set  up  the  pay- 
ments hereinbefore  alluded  to,  and,  fur- 
ther, that  on  the  13th  day  of  January,  1909, 
there  was  due  Maxwell,  the  contractor,  a 
balance  of  $1,022.80  on  his  contract,  and 
that  at  the  instance  and  request  of  Maxwell, 
they  had  caused  a  check  to  be  drawn  for 
that  sum,  payable  to  the  order  of  appellant, 
which  chedt  had  been  tendered  to  aiH>ellant 
and  refused  by  it.  The  trial  judge  found 
that  the  Flints  were  entitled  to  have  the 
two  first  checks  drawn  by  them  credited  In 
full  upon  the  Flint  job  account,  and  these, 
together  with  the  sum  of  $52.06  for  gbods 
returned,  being  so  credited,  a  balance  would 
remain  in  favor  of  appellant  In  the  sum  of 
$195.73.  Judgment  was  rendered  against 
Maxwell  for  $195.73,  and  a  provisional  Hen 
declared  against  the  property  of  the  Flints 
for  a  like  sum,  conditioned  upon  the  pay- 
ment of  that  amount  into  the  registry  of  the 
court  within  two  days  after  the  rendition  of 
the  Judgment.  No  costs  or  attorney's  fees 
were  allowed  appellant 

Appellant  attacks  the  finding  of  the  court 
that  Maxwell  directed  the  entry  of  the 
checks  to  the  credit  of  the  Flint  job  ac- 
count, the  theory  of  appellant  being  that. 
In  the  absence  of  any  specific  direction  to  ap- 
ply the  proceeds  of  the  checks  to  any  partic- 
ular account,  it  could  as  in  other  cases  satis- 
fy any  account  standing  In  the  name  of 
Maxwell.  A  right  to  apply  payments,  un- 
der the  facts  as  we  have  detailed  them,  is 
the  ultimate  issue  in  this  case.  It  is  un- 
doubtedly the  rule,  as  is  contended  by  ap- 
pellant, that,  if  no  direction  is  made  by  a 
debtor  who  owes  several  accounts,  the  cred 
Itor  may  apply  a  payment  as  he  sees  fit: 
and  if  there  be  no  direction  or  specific  ap- 
plication by  the  creditor,  the  law  will  ap- 
ply it  to  the  oldest  account.  Frazier  y.  Mil- 
ler, 7  Wash.  521,  35  Pac.  427;  Kelso  v.  Rus- 
sel  &  Co.,  33  Wash.  474,  74  Pac.  561.      ' 

But  to  bring  itself  within  this  rule,  ap- 
pellant assumes  that  there  was  no  direction 
on  the  part  of  Maxwell.  It  is  true  that  ap- 
pellant's witnesses  testified,  as  to  one  check 
at  least,  that  Maxwell  assented  to  the  ap- 
plication of  the  payment  to  any  account  ap- 
pellant desired,  but  this  is  denied  by  Max- 
well. The  finding  of  the  trial  judge  being 
thus  sustained  by  competent  testimony,  we 
could  not  overrule  it  without  doing  violence 
to  a  rule  so  frequently  announced  by  this 
court  as  to  need  no  citation  of  authority; 
that  is,  that  the  findings  of  the  trial  judge, 
when  sitting  without  a  jury,  will  not  be  re- 
versed because  of  a  conflict  In  the  testimony, 
or  because  the  greater  number  of  the  wit- 
nesses have  testified  to  the  contrary.  There 
is  a  personal  equation  in  all  trials  which  ap- 
pellate courts  cannot  measure,  and  verdicts 


and  judgments  would  Indeed  be  Insecure 
should  they  attempt  it.  But  the  facts  In  this 
case  are  such  that  it  clearly  falls  without  the 
limit  of  the  general  rule.  Appellant  had  no- 
tice of  the  Flint  contract,  and  bad  so  enter- 
ed It  on  its  books.  The  check  drawn  by 
Flint  upon  which  the  words  "on  contract" 
were  written,  when  presented  by  the  con- 
tractor, was  suflSclent  to  put  appellant  upon 
notice,  and  it  could  not  without  notice  to 
the  owners  divert  the  payment  and  charge 
them  with  a  lien  for  a  like  amount  Being 
so  marked,  the  chedt  was  not  received  in 
due  course.  A  "holder  In  due  course"  Is  a 
bolder  who  has  taken  an  Instrument,  com- 
plete and  regular  upon  its  face.  Rem.  & 
Bal.  Code,  i  .3443.  Waiving  the  actual  notice 
which  the  books  of  appellant  Import,  the 
equities  of  the  respondents  Flint  would  still 
be  paramount  The  rule  is  stated  In  7  Cyc. 
949:  "As  a  rule  any  Irregularity,  erasure, 
ambiguous  or  uncertain  clause,  or  peculiari- 
ty connected  with  the  paper,  which  is  suffi- 
cient to  excite  suspicion,  or  demand  inquiry 
of  a  person  exercising  ordinary  business 
pmdence  and  judgment,  will  operate  as  con- 
structive notice  to  a  purchaser  taking  the 
same  without  inquiry." 

In  this  respect  the  case  falls  within  the 
rule  of  Bowles  Co.  v.  Fraser,  109  Pac.  812. 
where  the  proceeds  of  a  check  drawn  by  the 
owner  in  favor  of  the  supply  house,  for  the  es- 
timated cost  of  plumbing  supplies,  had  l)een 
applied  as  follows:  A  part  to  cover  the  cost 
of  supplies  then  furnished;  a  part  to  bal- 
ance an  older  account;  and  the  remainder  In 
money  paid  to  the  contractor.  The  supply 
house  furnished  additional  materials  and 
filed  a  lien.  It  claimed  to  have  received  the 
check  in  due  course.  The  fact  that  the 
check  was  drawn  by  a  stranger  to  the  sup- 
ply house  was  held  to  be  enough  to  show  a 
property  in  the  check  in  the  drawer.  The 
court  there  said:  "But  we  think  It  too 
much  to  say  that  these  circumstances  were 
of  such  a  nature  as  to  warrant  the  belief 
that  the  property  In  the  check  was  the  prop- 
erty of  Fraser  [the  contractor].  The  check 
itself  contained  a  distinct  warning  to  the 
contrary.  It  was  made  payable  to  the  re- 
spondent [the  supply  house],  a  stranger  to 
the  drawer,  and  not  to  Fraser,  and  It  is  not 
reasonable  to  suppose  that  Fraser  would 
have  accepted  payment  of  an  obligation  due 
himself  In  a  form  which  he  could  not  use 
without. the  consent  and  co-operation  of  a 
third  person." 

In  Crane  Co.  v.  Pacific  Heat  &  Power  Co.. 
36  Wash.  95,  78  Pac.  460,  It  was  held  that 
the  answer  of  a  surety,  alleging  that  plain- 
tiff bad  received  and  credited  money  paid 
on  a  particular  contract,  knowing  its  source, 
to  other  accounts,  stated  a  defense;  and, 
further,  that  knowing  the  source  of  the  pay- 
ment the  materialman  could  not  apply  pay- 
ments under  the  general  rule  to  the  prejudice 
of  a  snrety  on  the  contractor's  bond.  In 
principle  that  case  Is  like  unto  this.     The 
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right  to  appTy  the  payments  to  the  older  or 
other  accounts  was  denied,  because  the  Hen 
claimant  had  notice  that  the  money  was 
paid  on  the  contract  which  the  surety  com- 
pany had  underwritten.  The  owner  of  land, 
who  lets  a  contract  for  the  erection  of  a 
building  upon  it,  is  an  involuntary  debtor, 
made  so  by  the  terms  of  a  statute;  and 
where  he  has  made  payment  on  his  contract 
and  the  amount  thereof  has  passed  to  the 
materialman  having  notice  of  the  contract, 
and  the  source  of  the  payment,  or  the  pay- 
ment t>eing  made  by  check  bearing  -words 
which  import  an  equity  In  the  drawer  so 
as  to  exempt  It  from  the  provisions  of  the 
negotiable  instruments  act,  equity  and  fair 
dealing  demand  that  the  owner  should  not 
be  made  to  pay  his  debt  over  again.  The 
appellant  in  this  case  has  lost  nothing 
through  the  conduct  of  the  respondents  Flint, 
and  they  are  entitled  to  a  Just  credit  for  the 
money  paid  by  them  on  their  contract  with 
Maxwell. 

It  is  now  insisted  that,  if  the  payments 
should  be  credited  to  the  Flint  Job  account, 
nevertlieless  appellant  should  have  Judgment 
for  the  $1,022.80  tendered  by  Maxwell,  be- 
cause the  check  was  tendered  "in  full  pay- 
ment" of  the  Flint  Job,  and  for  that  reason 
they  were  not  Iwund  to  accept  it  The  Flints 
were  liable  for  $195.73,  and  no  more,  and  as 
the  greater  sum  included  the  less,  appellants 
might  have  accepted  the  check  without  prej- 
udice to  their  rights.  The  tender  did  not 
create  a  right  of  action  or  niter  tiie  relations 
of  the  parties.  Nor  could  the  court  have  en- 
tered, as  we  are  now  asked  to  do,  a  judg- 
ment against  Maxwell  for  a  greater  sum 
than  -was  due  on  the  Flint  Job,  that  being 
the  subject-mntter  of  the  present  action,  and 
no  Issue  having  been  tendered  on  his  person- 
al or  general  accounts  with  appellant 

The  court  denied  an  attorney's  fee,  and 
this  too  is  alleged  as  error.  Under  the  facts, 
the  trial  Judge  did  not  abuse  his  discretion 
in  this  respect  Respondents  should  not  be 
penalized  in  costs  or  attorney's  fees  after 
tendering  all  that  could  be  charged  against 
their  property. 

Judgment  aflSrmed. 

RUDICIN,  C.  J.,  and  CROW,  MORRIS, 
and  DUNBAR,  JJ.,  concur. 


(SI  Wash.  406) 

STATE  v.  LEROY. 

(Supreme  Court  of  Washington.    Jan.  8,  1911.) 

1.  Jdbt  (I  82*)  — Dbawino  Jubt  — Tiim  or 
Sebvino.  ' 

Laws  1909,  c.  73,  §  3,  requires  the  division 
of  each  county  into  jury  districts,  and  section 
4 declare*  that  terms  of  court  sliali  commence  on 
the  first  Monday  in  each  montli,  unless  postpon- 
ed by  order  of  the  judge ;  that  a  jury  need  not 
be  called  for  any  month  unless  the  judge  shall 
consider  that  there  is  sufficient  business  to  re- 
quire it,  and,  when  he  does  deem  it  necessary. 


that  he  shall  require  the  clerk  to  draw  a  jnry 
"to  serve  for  the  ensuing  month" ;  that  persons 
drawn  to  serve  shall  not  be  called  to  serve 
again  for  five  years  unless  their  service  becomes 
necessary  because  there  are  not  sufficient  com- 
petent jurors  remaining  in  the  county  who  have 
not  served  within  the  time.  On  the  second  Sat- 
urday in  November,  1909,  the  names  of  24 
jurors  were  drawn  to  serve  for  the  ensuing 
month,  but  a  few  days  later  It  developed  that 
there  were  no  jury  cases  for  hearing  for  the 
month  of  December,  and  the  jurors  were  not 
summoned  to  serve  In  that  month.  On  the 
second  Saturday  in  December,  12  additional 
Jurors  were  drawn,  and  the  two  panels  thus 
drawn  were  summoned  to  serve  In  January, 
1910,  and  of  these  defendant  was  required  to 
accept  the  jury  for  bis  trial  over  objections. 
Held  that,  the  only  deviation  from  the  statute 
being  in  the  time  of  the  drawing  of  the  first 
24  jurors,  the  statute  was  substantially  com- 
plied with,  and  the  defect  was  not  fatal  to  a 
conviction  under  Rem.  &  Bal.  Code,  g  2140, 
providing  that  challenges  to  the  panel  shall  only 
be  allowed  for  a  material  departure  from  the 
form  prescribed  by  law  for  the  drawing  and 
return  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  S  82.*J 

2.  Cbikinai,  Law  (S  1086*)  —  Apfxait-Reo- 
OBn. 

Where  It  did  not  appear  from  the  appeal 
record  that  any  juror  was  in  the  courtroom 
when  the  court  inquired  of  defendant's  counsel 
on  what  day  he  broke  Jail  during  argument 
of  a  motion  to  quash  the  jury  panel,  an  ob- 
jection that  such  question  constituted  a  com- 
ment on  the  facts  in  the  presence  of  the  jury 
was  unsrastalnable. 

f£M.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  1080.*] 

3.  Criminal   Law    (|   898*)— Continxtancb— 

DtLIQERCE. 

Accused  was  arrested  November  8,  1900, 
escaped  November  17th,  and '  was  recaptured 
and  returned  to  jail  abQut  November  ^th.  On 
December  6th  he  was  arraigned,  and  counsel  ap- 
pointed to  defend  him.  On  December  7th  he 
entered  a  plea  of  not  guilty,  and  his  trial  was 
set  for  January  11,  1910.  On  January  4th 
bis  counsel  withdrew,  and  other  counsel  was 
appointed,  and  the  trial  reset  for  January  10th. 
Accused  took  no  steps  to  secure  the  issuance 
of  a  subpoena  until  January  6th,  and  in  an  aif- 
fidavit  for  a  continuance  stated  that  his  wit- 
nesses were  in  Spokane.  The  sheriff,  however, 
in  an  answering  affidavit  stated  defendant  made 
no  effort  to  locate  the  witnesses  by  correspond- 
ence until  January  8tb.  Held,  In  the  absence 
of  a  showing  of  excuse  for  the  delay,  that  there 
was  not  Bumcient  diligence  to  require  the  grant- 
ing of  a  continuance. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  1336;    Dec.  Dig.  i  6»a*] 

4.  Cbihinal   Law   (|   1160*)— Appeai>-Rul- 

INOS  CM  BVIDENCB— PBEJUDICK. 

In  a  prosecution  for  burglary,  prosecutor 
testified  that  he  left  his  house  on  the  morning 
of  November  5th,  and,  on  bis  return  the  fol- 
lowing evening,  he  discovered  that  certain  arti- 
cles of  personal  property  including  a  jar  of 
fruit  had  been  taken ;  that  on  the  next  day  he 
found  the  fruit  jar  at  a  spring  near  the  house 
partially  empty,  and  that  "whoever  it  was  had 
eaten  all  they  wanted  out  of  it  and  left  it  set- 
tin;?  there."  He  also  testified:  "I  found  those 
shoes  lying  there  In  the  draw  below  the  spring 
where  he  had  eaten  his  dinner,  and  there  wasn't 
any  one  else  that  I  knew  of  that  could  have 
put  them  there."  Held,  that  the  statement  con- 
cerning the  shoes  referred  to  the  unknown  per- 
son who  had  eaten  the  fruit  at  the  spring,  and^ 
while  the  statement  was  mere  opinion  and  Im- 
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jaaterial,  defendant  was  not  prejudiced  by  the 
coart's  refusal  to  strike  it  out. 

[Ed.  Note.— FV)r  other  cases,  see  Criminal  lyBW, 
Cent.  Di».  S§  3187-3143 ;    Dec.  Dig.  §  1169.  •] 

6.  Obiminai.  Law  (|  339*>— Bvipencii— Iden- 

TITT. 

Complaining  witness  testified  that,  the  day 
succeeding  the  alleged  burglary  he  discovered 
certain  shoes  lying  in  the  draw  below  a  spring 
where  he  claimed  accused  had  eaten  his  dinner 
after  committing  the  burglary.  A  state's  wit- 
ness testified  that  accused  was  then  wearing  wit- 
ness' shoes,  and  that  witness  had  tried  on  one  of 
the  two  shoes  shown  to  him,  and  that  it  fitted 
btm,  and  be  conld  wear  it.  Held  that,  assum- 
ing that  the  shoes  identified  by  the  witness  were 
.  those  fonnd  at  the  spring,  the  eyldence  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dent  Dig.  |{  767,  768 ;    Dec  Dig.  {  330.*1 

«.  CRIHINAI,  I.AW    (8   839*)— IDENTITT   Of  AO- 

0U8BD— 'Evidence. 

Bridence,  though  of  no  probatlre  force 
standing  alone,  to  Identify  accused,  held  admis- 
sible in  connection  with  other  evidence  to  show 
that  accused  was  in  the  vicinity  of  the  house  al- 
leged to  have  been  borglariied  at  the  time  the 
burglary  was  claimed  to  have  been  committed. 

[EH.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  768;    Dec  Dig.  {  339.*] 

7.  Criminal  TiAW  (I  38»*)— Otheb  Offenses. 
Though    proof   of    a    previous    independent 

crime  is  not  admissible  to  prove  the  crime 
cbaned,  evidence  tending  to  identity  accused  is 
adm»sible,  though  it  also  indicates  the  commis- 
sion of  another  offense,  under  the  rule  that 
testimony  otherwise  relevant  is  not  incompetent 
because  it  may  incidentally  show  that  accused 
has  committed  another  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  823;    Dec.  Dig.  f  309.*] 

8.  Criminal  Law  (§  351*)  —  Bvidencb— Es- 
cape. 

Evidence  of  the  escape  and  recapture  of 
accused  is  admissible  to  show  guilt. 

[E!d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  783;    Dec  Dig.  S  351.*] 

9.  Bukolart  (§  10*)  —  "Btjrolabt  in  the 
Second  Degree" — Elements  ot  Offense — 
"burolabt  in  the  fibst  degree." 

Rem.  &  Bal.  Code,  {  2578,  declares  that 
every  person  who  with  intent  to  commit  some 
crime  therein  shall  enter  in  the  nighttime  the 
dwelling  house  of  another  in  which  there  shall 
be  at  the  time  a  human  being,  etc.,  shall  be 
guilty  of  burglary  in  the  first  degree.  Section 
2579  provides  that  every  person  who  with  in- 
tent to  commit  some  crime  therein  shall  under 
circumstances  not  amounting  to  burglary  in  the 
first  degree  ent^r  the  dwelling  house  of  an- 
other, or  break  and  enter,  or,  having  commit- 
ted a  crime  therein,  shall  break  out  of  any 
building  or  part  thereof  wherein  any  property 
is  kept  for  use,  sale,  or  deposit,  shall  be  guilty 
of  burglary  in  the  second  degree.  Held,  that 
It  Is  not  essential  to  a  conviction  of  burglary 
In  the  second  degree  that  it  shall  have  been 
committed  in  the  nighttime. 

[Ed.  Note. — ^For  other  cases,  see  Burglary, 
Cent.  Dig.  i  5;   Dec  Dig.  i  10.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.   1,   p.  911.1 

10.  BUROLABT  (I  41*)— Second  Dxobke— Evi- 
dence. 

In  a  prosecntlon  for  burglary,  evidence 
held  to  sustain  a  conviction  of  bniglary  in 
the  second   degree. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  »  94-103 ;    Dec.  Dig.  f  41.*] 

Parker,  J.,  dissenting. 


Department  1.  Appeal  from  Superioi 
Court,  Okanogan  County;  B.  W.  Taylor, 
Judge. 

Frank  Leroy  was  convicted  of  burglary  In 
the  second  degree,  and  he  appeals.    Affirmed. 

O.  Burton  and  B.  C.  Jennings,  for  appel- 
lant   William  C.  Brown,  for  the  State. 

GOSE,  J.  The  defendant  was  convicted  of 
the  crime  of  burglary  In  the  second  degree. 
The  charge  Is  that  on  or  about  the  5th  day 
of  November,  1909,  he  feloniously  broke  and 
entered  the  dwelling  house  of  William  Flem-' 
mons,  with  Intent  to  commit  the  crime  of  lar- 
ceny therein,  etc  After  the  return  of  the 
verdict,  he  was  tried  upon  a  supplemental 
information,  and  the  Jnry  found  that  he  had 
been  theretofore  twice  convicted  of  burglary. 
He  has  appealed  from  a  Judgment  ent«ed 
upon  the  verdicts. 

On  the  second  Saturday  of  November,  1909, 
under  the  direction  of  the  superior  judge,  the 
county  clerk  drew  from  the  Jury  box  the 
names  of  24  Jurors  to  be  summoned  to  serve 
for  the  ensuing  month.  A  few  days  later, 
through  pleas  of  guilty  and  the  ef^pe  of  the 
appellant  from  Jail,  it  developed  that  there 
were  no  Jury  cases  for  hearing  for  the  month 
of  December,  and  the  Jurors  were  not  sum- 
moned to  serve  in  that  month.  -  On  the  second 
Saturday  in  December,  12  additional  names 
were  drawn  by  the  county  clerk  under  the  di- 
rections of  the  superior  Judge,  and  the  two 
panels  thus  drawn  were  summoned  for  serv- 
ice at  the  January,  1910,  term  of  court  The 
appellant's  motion  to  quash  the  panel  for  Ir- 
regularity In  drawing  the  Jury  was  over- 
ruled. It  Is  contended  that  the  panel  drawn 
In  the  month  of  November  could  serve  only 
in  the  following  month,  and  that  the  appel- 
lant was  prejudiced  by  the  refusal  of  the 
court  to  sustain  his  motion.  There  Is  no 
merit  in  the  contention.  Section  3,  p.  132, 
Laws  1009,  requires  the  Judge  of  a  superior 
court  to  divide  the  county  Into  not  less  than 
three,  nor  more  than  six.  Jury  districts.  It 
makes  it  the  duty  of  the  county  clerk  to 
make  up  a  jury  list  In  the  month  of  July  of 
each  year,  containing  the  names  of  all  the 
qualified  Jurors  in  the  county,  to  provide  as 
many  boxes  as  there  are  Jury  districts,  num- 
bered to  correspond  with  the  districts,  and 
to  deposit  In  each  box  slips  of  paper  contain- 
ing the  names' of  the  Jurors  for  that  district 
Section  4  provides  that  terms  of  court  shall 
commence  on  the  first  Monday  of  each  mouth, 
unless  postponed  to  a  later  date  by  order 
of  the  Judge;  that  It  shall  not  be  necessary 
to  call  a  Jury  for  any  month  unless  the  Judge 
"shall  consider  that  there  Is  sufficient  busi- 
ness to  be  submitted  to  a  Jury  to  require  that 
one  be  called" ;  that  where  the  Judge  of  the 
superior  court  deems  that  the  public  business 
requires  a  Jury  term  to  be  held,  he  shall  re- 
quire the  clerk  to  draw  a  Jury  "to  serve  for 
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tbe  ensuing  month";  that  the  names  shall 
be  drawn  in  equal  numbers  from  each  jury 
box ;  that  the  names  of  persons  so  drawn  "to 
serve  as  jurors"  shall  be  struck  from  the  jury 
list,  and  shall  not  be  called  "to  serve  as  ju- 
rors for  five  years,"  unless  their  service  be- 
comes necessary  because  there  are  not  suffi- 
cient competent  jurors  remaining  in  the  coun- 
ty who  have  not  served  within  that  time^ 
Section  7  provides  that,  when  a  juror  Is  ex- 
cused from  service  for  the  causes  enumerat- 
ed in  the  section,  bis  name  shall  be  placed 
upon  the  jury  list,  and  he  shall  be  summoned 
to  serve  at  the  next  succeeding  jury  term. 
Tbe  precise  contingency  presented  here  is 
not  covered  by  the  letter  of  the  statute. 
Rem.  &  BaL  Code,  i  2140,  provides  that 
"challenges  to  the  panel  shall  only  be  al- 
lowed for  a  material  departure  from  tbe 
forms  prescribed  by  law  for  the  drawing  and 
return  of  the  jury."  The  departure  from  the 
statute  was  not  a  material  one.  Reading  the 
statute  as  an  entirety,  it  is  apparent  that  Its 
purpose  is  to  distribute  and  equalize  the  bur- 
den of  jury  service,  to  secure  a  jury  in  all 
cases  from  the  body  of  the  county,  and  to 
avoid  the  evils  that  flow  from  an  open  venire 
and  its  attending  mischief,  the  everpresent 
professional  juror.  This  fact  is  emphasized 
by  the  provision  in  the  act  that  an  open  ve- 
nire shall  not  issue  except  by  stipulation  of 
the  parties,  made  in  open  court,  entered  of 
record,  and  approved  by  the  court.  "The 
statutory  provisions  with  regard  to  making 
op  the  jury  list  are  ordinarily  held  to  be 
merely  directory,  and  errors  and  irregulari- 
ties in  failing  to  comply  strictly  with  their 
provisions  which  are  not  prejudicial  to  the 
Ikarties  do  not  invalidate  the  list  or  furnish 
any  ground  for  challenging  the  array ;  but  a 
substantial  compliance  with  the  law  is  nec- 
essary, and  a  disregard  of  the  material  pro- 
visions which  make  up  the  essential  features 
of  the  system  and  are  designed  to  secure 
and  preserve  a  fair  and  impartial  trial  is 
not  a  mere  irregularity,  and  is  ground  for 
challenging  the  array,  even  though  it  does 
not  affirmatively  appear  that  any  injury 
has  resulted  therefrom."  24  Cyc.  217,  2ia 
"*  •  •  Statutory  provisions  respecting 
the  drawing  of  the  panel  are  generally  re- 
garded as  directory  merely,  so  that  irregu- 
larities therein,  unless  plainly  operating  to 
the  prejudice  of  the  challenging  party,  form 
no  ground  for  challenging  the  array."  1 
Thompson  on  Trials,  §  34.  In  State  v.  Erug, 
12  Wash.  288,  41  Pac.  126,  speaking  to  the 
question  of  the  failure  of  tbe  county  commls- 
Bioners  to  select  and  certify  the  names  of  the 
grand  jurors  as  directed  by  statute,  this 
court  said:  "  •  *  •  Nothing  appears  in 
tbe  record  to  indicate  that  tbe  defendant  was 
In  any  way  injured  by  the  action  of  the 
court,  or  that  the  grand  jurors  were  not 
qualified  grand  jurors  under  the  law.  The 
quallflcatlon  of  a  grand  juror  after  all  is 
tbe  main  question  to  decide,  and  that  ques- 
tion could  have  been  decided  in  each  Instance 


by  an  examination  of  tbe  Individual  juror." 
It  is  not  claimed  that  the  county  had  not 
been  divided  into  jury  districts,  nor  is  it 
claimed  that  there  was  any  departure  from 
the  terms  of  tbe  statute  in  depositing  the 
names  of  the  jurors  in  the  proper  boxes,  or 
in  drawing  their  names  from  the  jury  boxes. 
The  only  deviation  from  the  statute  was  in 
the  time  of  the  drawing  of  the  first  24  names. 
We  think  there  was  a  substantial  compli- 
ance with  the  spirit  of  the  statute.  It  Is  ap- 
parent that  the. material  provisions  which 
make  up  its  essential  features  were  not  dis- 
regarded. What  we  have  said  disposes  of  the 
objection  to  the  individual  jurors  based  upon 
the  same  ground. 

Pending  the  argument  on  the  motion  to 
quash  the  panel,  and  before  the  jurors  had 
been  called  to  the  box  for  examination  as  to 
their  qualifications,  the  court  inquired  of  coun- 
sel on  what  day  tbe  appellant  broke  jail.  The 
contention  that  this  was  a  comment  on  the 
facts  in  the  presence  of  the  jury  is  untenable. 
It  does  not  appear  from  the  record  that  any 
juror  was  then  in  the  courtroom.  The  ap- 
pellant was  arrested  on  November  8,  1909, 
escaped  from  jail  on  November  17th,  and  was 
recaptured  and  returned  to  jail  on  or  about 
November  20th.  On  December  6tb,  be  was 
arraigned,  and  counsel  was  appointed  to  de- 
fend him.  On  tbe  following  day  he  entered 
a  plea  of  not  guilty,  and  the  trial  was  set 
for  January  11,  1910.  On  January  4th  the 
counsel  first  appointed  to  defend  him  with- 
drew his  appearance,  and  other  counsel  was 
appointed  in  bis  stead,  aiid  the  trial  was 
reset  for  January  10th.  After  the  motion  to 
quash  the  panel  had  been  overruled,  a  mo- 
tion for  a  continuance  was  presented  and  de- 
nied. This  ruling  Is  assigned  as  error.  The 
actual  trial  began  on  January  11th.  The  ap- 
pellant took  no  steps  to  secure  the  issuance 
of  a  subpoena  until  January  6tb.  After  the 
case  was  set  for  trial,  he  bad  more  than  a 
month  in  which  to  secure  tbe  attendance  of 
witnesses.  He  waited  until  within  five  days 
of  the  trial  before  taking  out  a  subpoena.  In 
bis  affidavit  for  a  continuance,  the  appellant 
states  that  his  witnesses  are  at  Spokane. 
The  sheriff  stated  in  his  answering  affidavit 
that  the  appellant  made  no  efTort  to  obtain 
or  locate  these  witnesses  by  correspondence 
with  them  until  January  8th,  when  he  hand- 
ed him  two  letters,  one  addressed  to  one  of 
the  witnesses  at  Mta&  in  Clarke  county. 
Wash.,  and  tbe  other  addressed  to  the  other 
witness  at  Spokane.  This  was  not  due  dil- 
igence. No  excuse  Is  shown  for  the  delay. 
Tbe  court  was  diligent  in  appointing  coun- 
sel to  defend  the  appellant.  There  was  no 
abuse  of  discretion  Id  tbe  denial  of  the  mo- 
tion. 

The  complaining  witness  testified  that  he 
left  his  bouse  on  the  morning  of  November 
5tb,  and  that,  upon  his  return  the  following 
evening,  he  discovered  that  certain  articles 
of  personal  property,  including  a  jar  of  fruit, 
had  been  taken ;  that  the  next  day  be  found 
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the  fruit  Jar  at  the  spring  near  the  house, 
Itartlnlly  empty;  that  "whoever  It  was  had 
eaten  all  they  wanted  out  of  it  and  left  it 
setting  there,"  and  that  "I  found  those 
shoes  laying  there  in  the  draw  below  the 
spring  where  be  had  eaten  his  dinner,  and 
there  wasn't  any  one  else  that  I  Itnew  of 
that  could  have  put  them  there."  The  ap- 
pellant's counsel  then  asked  that  the  state- 
ment, "There  wasn't  any  one  else  that  1  know 
of  that  could  have  put  them  there;"  be  strick- 
en. The  court  remarked:  "It  is  a  matter  of 
his  opinion  anyway."  This  ruling  Is  assign- 
ed as  error.  The  statement  about  the  shoes 
clearly  refers  to  the  unknown  person  who 
had  eaten  the  fruit  at  the  spring.  While  the 
statement  was  merely  the  opinion  of  the  wit- 
ness and  immaterial,  no  prejudice  resulted 
from  the  court's  ruling. 

A  witness  for  the  state  testified  that  the 
appellant  was  tben  wearing  the  witness' 
shoes,  and  that  the  witness  had  tried  on  one 
of  two  shoes  shown  him.  that  It  fit  him,  and 
that  he  could  wear  it.  Error  is  suggested  in 
the  admission  of  this  testimony.  It  does  not 
clearly  appear  that  the  shoes  identified  by 
the  witness  are  the  shoes  found  at  the 
spring;  but  assuming  that  they  are,  as  the 
argument  suggests,  there  was  no  error  in  ad- 
mitting the  testimony.  State  ▼.  Nordstrom, 
7  Wash.  506,  35  Pac.  382.  The  appellant  ar- 
gues that  the  fact  that  the  witness  could  put 
on  one  of  the  shoes  does  not  prove  that  he 
could  wear  them.  Whether  it  tended  to 
prove  that  fact  was  a  question  for  the  Jury. 

Another  witness  for  the  state  testified  that 
the  day  following  a  burglary  of  the  Gillespie 
store  at  Brewster  he  was  driving  a  stage 
from  Okanogan  to  Brewster ;  that  he  observ- 
ed a  man  near  the  road ;  that  when  the  lat- 
ter saw  the  witness  he  turned  and  went  into 
a  bunch  of  brush  and  lay  down;  that  the 
man  had  his  hat  over  his  face  so  as  to  con- 
ceal it;  and  that  he  could  not  identify  him. 
The  admission  of  this  testimony  is  assigned 
as  error.  Plemmons,  the  complaining  wit- 
ness, had  testified  that  the  day  after  the  ar- 
ticles were  taken  from  his  house  he  followed 
tracks  leading  from  his  house  to  a  point 
above  the  Davis  place,  and  above  the  bench 
near  his  house.  The  witness  further  said 
that  he  had  heard  Mr.  Plemmons'  testimony ; 
that  he  was  slightly  acquainted  with  the 
country  in  the  vicinity  of  the  Plemmons 
house;  and  that  the  tracks  Plemmons  de- 
scribed, if  continued  in  the  course  indicated, 
would  reach  the  stage  road  at  the  point 
where  he  saw  the  unknown  man.  The  appel- 
lant says  that  this  evidence  does  not  tend 
to  connect  him  with  the  crime  charged.  It 
must  be  admitted  that  standing  alone  it  has 
no  probative  force,  but,  as  we  shall  see  later, 
taken  In  connection  with  other  evidence  in 
the  case,  it  is  a  circumstance  tending  to  con- 
nect the  appellant  with  the  Plemmons  bur- 
glary. The  reference  to  the  burglary  at 
Brewster  was  only  for  the  purpose  of  ena- 


bling the  witness  to  fix  the  date  be  saw  the 
man  near  the  stage  road. 

Another  witness  testified  that  he  saw  a 
man  iu  Brewster  the  day  before  the  safe 
was  broken  who  wore  a  mackinaw  coat  and 
had  two  weeks'  growth  of  beard.  This  state- 
ment was  made  by  the  witness  in  answer  to 
a  question  whether  he  saw  a  man  in  Brew- 
ster about  November  4th  or  5th  who  re- 
sembled the  appellant.  The  statement  does 
not  reach  the  dignity  of  evidence,  tends  In 
no  way  to  identify  the  appellant,  and,  of 
course,  could  not  have  been  prejudicial. 
Trial  by  Jury  would  be  a  farce  If  prejudice 
were  presumed  from  such  trivial  incidents 
of  the  trial.  There  is,  however,  other  com- 
petent evidence  to  the  effect  tliat  the  ap- 
pellant at  and  before  the  time  of  his  arrest 
wore  a  madtinaw  coat,  and  that  he  had  a 
short  growth  of  beard. 

A  witness  for  the  state  testified  that  In 
the  early  morning  of  the  5tb  day  of  No- 
vember, 1909,  the  safe  in  bis  store  at  Brew- 
ster was  blown  open,  and  the  key  to  the 
back  door  taken.  He  was  then  shown  a 
key  taken  from  the  possession  of  the  appei-. 
lant  at  the  time  of  his  arrest,  and  testified 
that  he  believed  it  was  his  key.  Be  also 
identified  certain  knives  taken  from  the  ap- 
pellant as  his,  witness',  property,  and  stated 
that  a  steel  wedge,  similar  to  those  found 
upon  the  appellant,  was  left  in  his  store  the 
morning  the  burglary  was  committed.  It  is 
contended  that  It  was  error  to  permit  the 
witness  to  state  that  his  safe  was  blown 
open.  The  purpose  of  the  testimony  was 
to  show  that  the  appellant  was  in  the  vicin- 
ity of  the  Plemmons  bouse  a  short  time  be- 
fore the  commission  of  the  crime  charged. 
Brewster  is  about  10  miles  from  the  Plem- 
mons house.  A  stage  road  extends  northerly 
from  Brewster  to  ConconuUy,  and  passes 
near  the  Plemmons  house.  As  we  have  seen, 
the  house  was  entered  between  the  morning 
of  November  5th  and  the  evening  of  Novem- 
ber 6th.  On  November  6th  the  appellant  took 
passage  on  the  stage  north  of  the  Plemmons 
house,  and  was  carried  to  ConconuUy  the 
same  day.  On  the  morning  of  November  8tb 
he  was  arrested  at  that  place.  He  had  in  his 
possession  when  arrested  a  number  of  the 
articles  taken  from  the  Plemmons  bouse,  and 
also  a  set  of  burglar's  tools.  The  case  was 
tried  on  circumstantial  evidence,  and  the 
purpose  of  this  testimony  was  to  fix  the 
whereabouts  of  the  appellant  about  the  time 
the  Plemmons  house  was  entered.  In  short, 
its  purpose  was  to  show  that  the  appellant 
was  in  the  vicinity,  and  had  the  opportunity 
to  commit  the  crime  charged.  The  matter 
of  the  burglary,  the  key,  the  knives,  and 
the  wedge  tended  to  identify  and  locate  him. 
If  the' appellant  left  a  trail  of  crime  behind 
him,  the  misfortune  is  his,  and  that  fact 
cannot  defeat  the  right  of  the  state  to  con- 
nect him  with  the  crime  charged  by  proof  of 
all  relevant  circumstances.  State  v.  Dana, 
109  Pac.  101;   12  Cyc.  40G,  407.    Testimony 
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otherwise  relevant  does  not  become  Incom- 
petent because  It  may  tend  incidentally  to 
show  that  tlie  accused  bas  committed  an- 
other crime.  State  v.  Hyde,  22  Wash.  551, 
61  Pac.  719 ;  State  v.  Norrls,  27  Wash.  453, 
67  Pac.  983.  The  appellant  has  cited  State 
v.  Thompson,  14  Wash.  285,  44  Pac.  533; 
State  T.  Boklen,  14  Wash.  403,  44  Pac.  889; 
State  V.  Gottfreedson,  24  Wash.  398,  64  Pac. 
623.  The  principle  we  have  stated  is  recog- 
nized In  these  cases.  They  also  announce 
the  familiar  rule  that  proof  of  a  previous 
Independent  crime  is  not  admissible  lor  the 
purpose  of  proving  the  crime  charged.  The 
testimony  of  the  sheriff,  showing  the  escape 
and  recapture  of  the  appellant,  was  admis- 
sible as  a  circumstance  tending  to  establish 
his  guilt,  and  the  error  assigned  to  its  ad- 
mission is  not  meritorious. 

It  is  further  contended  that  burglary  in 
tlie  second  degree,  as  defined  in  Rem.  &  Bal. 
Code,  t  2579,  must  be  committed  in  the  night- 
time, and  that  the  court  should  have  so  in- 
structed the  jury.  A  comparison  of  the  stat- 
ute defining  burglary  in  the  first  degree 
(Rem.  &  Bal.  Code,  §  2578)  with  that  de- 
nning tbe  second-degree  offense  makes  It  ap- 
parent that  the  construction  suggested  is 
not  warranted  by  the  language  used.  The 
statute  makes  an  entry  or  a  breaking  and 
entry  of  a  dwelling  house  with  intent  to 
commit  some  crime  under  circumstances  not 
amounting  to  burglary  in  the  first  degree 
burglary  in  the  second  degree.  There  is 
abundant  evidence  which  warranted  the  jury 
in  finding  either  an  entry  or  a  breaking  and 
entry  of  the  dwelling  house  of  Plemmons 
with  intent  to  commit  some  crime.  Indeed, 
it  is  conclusively  shown  that  bis  dwelling 
house,  which  he  had  locked  before  leaving, 
was  entered  during  his  absence,  and  that 
several  articles  of  personal  property  were 
taken  and  found  in  the  possession  of  appel- 
lant at  Conconully,  two  days  later.  The  cir- 
cumstantial evidence  of  the  guilt  of  the  ap- 
pellant amounts  almost  to  a  demonstration. 
The  plea  of  not  guilty  under  the  law  left 
all  defenses  open,  and  the  duty  was  Imposed 
upon  the  state  of  anticipating  any  defense 
he  might  offer,  such  as  an  alibi  or  that  he 
came  lawfully  into  possession  of  the  prop- 
erty of  the  complaining  witness.  To  meet 
the  burden,  some  clrcumstijnces,  unimportant 
standing  alone  but  possessing  strength  in 
connection  with  the  other  circumstances 
shown,  were  submitted  to  the  jury.  If  it 
lie  conceded  that  some  of  the  circumstances 
were  so  slight  as  to  he  immaterial,  they  were 
not  prejudicial.  Convictions  in  criminal 
cases  will  not  be  set  aside  for  mere  technical 
error  which  could  not  have  worked  prejudice 
to  the  accused. 

The  judgment  is  affirmed. 

RUDKIN.  C.  J.,  and  FULLERTON  and 
MOUNT,  JJ.,  concur. 


PARKER,  J.  I  dissent  I  think  that 
both  the  letter  and  the  spirit  of  the  statute 
were  violated  in  compelling  the  accused  to 
be  tried  by  jurors  who  were  drawn  in  No- 
vember. The  jurors  then  drawn  were  drawn 
for  service  during  the  "ensuing  month"  of 
December.  The  fact  that  after  their  draw- 
ing it  developed  that  there  would  be  no 
business  for  them  during  that  month  was  no 
warrant  for  using  them  in  January.  To  some 
this  may  seem  technical,  but  it  is  a  techni- 
cality which  can  easily  be  avoided ;  and  the 
principle  which  will  allow  the  time  of  draw- 
ing to  be  thus  departed  from  will  allow  the 
substantial  rights  of  the  accused  to  be  vio- 
lated, even  if  it  be  said  they  were  not  In  this 
case,  though  I  think  they  clearly  were. 


(SI  Wwb.  640> 
LEJVY  ct  al.  V.  CITY  OF  SEATTLE  et  al. 
(Supreme  Court  of  Washington.    Jan.  0,  1911.) 

L  Pleading  (|  343»)— Public  Impbovements 

— Assessments— Motion  fob  Judouent  ok 

Pleadings. 

In  an  action  to  set  aside  a  special  assess- 
ment ^for  reeradine  a  street,  the  complaint  al- 
leged 'that  plaintiff's  property  was  not  liable, 
for  in  a  prior  condemnation  proceeding  to  widen 
the  street  it  was  determined  that  the  property 
was  damaged  more  than  benefited  by  the  im- 
provement. The  defendants  filed  a  general 
denial,  and  also  affirmative  defenses,  to  which  a 
demurrer  was  sastained.  Beld,  that  plaintiiPs 
motion  for  judgment  on  the  pleadings  was  prop- 
er\jr  refused,  for  the  denial  put  the  plaintiffs  on 
their  proof;  the  sustaining  of  the  oemarrer  es- 
tablishing the  law  of  the  case  only  as  to  the 
affirmative  defenses,  and  not  as  to  the  entire 
answer. 

[Ed.  Note.— For  other ''cases,  see  Pleading, 
Dec.  Dig.  f  343.*] 

2.  Eminent  Domain   (f   243*)— Conclusive- 
ness OF  Judgment. 

In  an  action  to  set  aside  a  special  assess- 
ment for  regrading  a  street,  the  plaintiffs  claim- 
ed that  their  property  was  exempt,  because  in 
a  prior  condemnation  proceeding  to  widen  the 
street  the  jury  determined  that  the  property 
was  damaged  more  than  benefited  by  the  im- 
provements ;  the  plaintiffs  maintaining  that  the 
widening  and  regrading  were  really  one  im- 
provement. In  the  first  proceeding  the  jury 
assessed  damages  for  the  land  taken,  and  found 
the  land  not  taken  was  not  damaged  by  chang- 
ing the  grade.  Held,  that  the  assessment  was 
binding;  the  two  proceedings  being  entirely 
separate,  and  the  finding  of  the  jury,  if  war- 
ranting any  inference,  supporting  one  that  the 
lots  were  benefited. 

[Ed.  Note. — For  other  cases,  see  Ehninent  Do- 
main, Cent.  Dig.  §{  627-629;  Dec.  Dig.  §  243.*J 

Department  1.  Appeal  from  Superior 
Court,  King  County ;   A.  W.  Frater,  Judge. 

Action  by  Eva  Levy  and  husband  against 
the  City  of  Seattle  and  others  to  set  aside 
a  special  assessment  From  a  judgment  for 
defendants,  plaintiffs  appeal.    AflSrmed. 

Carkeek  &  McDonald,  for  appellants.  Scott 
CftI  un,  James  E.  Bradford,  O.  B.  Thorgrlm- 
sou,  and  Leander  T.  Turner,  for  respondents. 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiffs  to  set  aside  an  assessment  levied 
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upon  their  property  for  local  Improve- 
ments, and  also  to  restrain  the  city  and  Its 
officers  from  enforcing  collection  of  the  as- 
sessment The  action  Is  based  upon  the  al- 
leged ground  that  the  property  of  the  plain- 
tiffs was  not  liable  to  assessment  because  in 
a  prior  condemnation  proceeding,  where  a 
portion  of  the  plaintiffs'  property  was  tali- 
en,  it  was  determined  that  the  property  was 
damaged  In  the  sum  of  $1  over  and  above 
the  benefits  accruing  by  reason  of  the  Im- 
'provement.  For  answer  to  the  complaint, 
the  defendants  denied  that  It  '<vas  determin- 
ed in  the  condemnation  action  that  the  plain- 
tiffs' property  was  damaged  over  and  aiwve 
the  benefits,  and  alleged  two  affirmative  de-_ 
fenses.  The  first  defense  was.  In  substance,' 
that  In  the  condemnation  case  no  damages 
were  found  for  change  of  grade.  The  other 
defense  by  way  of  estoppel  was  that  the  city 
relied  upon  the  legality  of  the  proceedings, 
and  had  let  contracts  and  expended  large 
sums  of  money  In  said  improvements,  with 
plaintiffs'  knowledge  and  without  objection 
thereto.  The  trial  court  sustained  the  plain- 
tiffs' demurrer  to  these  affirmative  defenses. 
Thereafter  the  case  was  tried  upon  the  Issues 
made  by  the  complaint  and  answer,  and  the 
action  was  dismissed.  The  plaintiffs  appeal. 
The  facts  are  not  disputed.  It  appears 
that  in  May,  1906,  the  city  of  Seattle  passed 
an  ordinance  providing  for.  the  widening  of 
Third,  Fourth,  and  Fifth  avenues,  12  feet  on 
each  side,  and  establishing  new  grades  for 
these  streets.  Thereafter  the  city  began  pro- 
ceedings to  acquire  the  necessary  land,  and 
to  ascertain  the  damages  on  account  of  pri- 
vate property,  taken  and  damaged,  ihfe 
plaintiffs  were  made  parties  to  those  proceed- 
ings. On  a  trial  the  Jury  therein  returned  a 
verdict  as  follows:  "We,  the  Jury  In  the 
above-entitled  proceeding,  duly  impaneled 
and  sworn  to  asbertaln  the  Just  compensation 
to  be  made  to  the  owners,  occupants,  and 
persons  otherwise  Interested  in  the  following 
described  real  property,  to  wit:  The  west 
twelve  feet  of  lots  3  and  4,  in  block  J,  in 
Bell's  Fifth  addition  to  the  city  of  Seattle— 
which  the  respondents  Eva  Levy  and  Henry 
E.  Levy,  her  husband,  and  the  Northwestern 
Mutual  Life  Insurance  Company,  a  corpora- 
tion, claim  to  own,  or  to  be  otherwise  inter- 
ested In,  find  that  the  Just  compensation  to 
be  paid  to  the  owners,  occupants,  and  other 
persons  interested  therein  for  the  taking  of 
said  described  real  property,  Is  the  sum  of 
$4,750,  and  we  assess  the  damages  to  the 
remainder  of  the  lots  by  reason  of  the  taking 
of  said  described  real  property  at  the  sum  of 
one  dollar,  and  we  assess  the  damages  to  the 
remainder  of  said  lots  by  reason  of  the  tak- 
ing and  establishing  of  the  grades  and  grad- 
ing and  the  regradlng  of  Third,  Fourth,  and 
Fifth  avenues,  and  other  streets,  avenues,  al- 
leys, and  approaches  thereto  described  in  Or- 
dinance No.  13.776  of  the  city  of  Seattle  In 
conformity  with  such  established  grades,  and 


In  the  construction  of  the  necessary  slopes 
and  retaining  walls  for  cuts  and  fills  upon 
the  real  property  abutting  on  the  streets, 
avenues,  alleys,  and  approaches  thereto  as 
provided  for  and  specified  in  said  Ordinance 
No.  13,776,  at  the  sum  of  no  dollars."  Subse- 
quently a  Judgment  of  appropriation  was  en- 
tered in  accordance  with  the  verdict,  and 
the  plaintiffs  were  paid  and  received  the 
money  for  the  taking  and  damaging  of  their 
property.  In  December,  1906,  the  city  passed 
an  ordinance  providing  for  the  improvement 
of  these  streets  by  regradlng  them,  and  pro- 
viding also  for  an  assessment  district  to  pay 
for  such  Improvements.  A  contract  was 
awarded  for  doing  the  work,  and  an  assess- 
ment roll  was  prepared.  The  property  of 
the  plaintiffs  was  assessed  for  the  sum  of  f  6^- 
642.24.  The  plaintiffs  made  no  objection  to 
this  assessment  roll.  In  January,  1909,  an 
ordinance  was  passed,  confirming  the  assess- 
ment and  declaring  the  same  a  prior  Il«i  up- 
on the  property  assessed.  In  February,  1909, 
the  assessment  roll  was  placed  In  the  hands 
of  the  city  treasurer  for  collection,  and  plain- 
tiffs were  thereafter  notified  to  pay  the  as- 
sessment on  or  before  May  21,  1909.  They 
thereupon  brought  this  action  to  set  aside  the 
assessment. 

It  Is  argued  that  the  trial  court  erred  In 
not  granting  plaintiffs'  motion  for  Judgment 
on  the  pleadings.  This  contention  is  based 
upon  the  fact  that  the  court  had  sustained 
a  demurrer  to  the  afflrmative  defenses,  and 
that  such  ruling  became  the  law  of  the  case. 
There  Is  no  merit  in  this  contention,  because 
the  denials  in  the  answer  were  sufficient  to 
put  the  plaintiffs  upon  proof  that  the  assess- 
ment roll  was  void.  The  first  affirmative 
defense  was  no  more  than  a  denial  of  the 
allegations  of  the  complaint  But,  when  the 
demurrer  was  sustained  to  that  defense,  the 
effect  was  not  to  hold  that  no  proof  was  re- 
quired on  the  part  of  the  plaintiffs.  The 
trial  court  was  of  the  opinion,  no  doubt,  that 
the  affirmative  matter  pleaded  was  fully 
covered  by  the  denials,  and  did  not  constitute 
an  afflrmative  defense,  and  for  that  reason 
sustained  the  demurrer  to  that  defense.  The 
law  of  the  case  was  established  only  as  to 
the  affirmative  defenses,  and  not  as  to  the 
answer  denying  the  allegations  of  the  com- 
plaint. 

It  Is  next  argued  that  the  court  erred  In 
dismissing  the  action.  This  contention  Is 
based  upon  the  claim  that  the  grading  and 
regradlng  of  the  streets  was  one  subject,  and 
the  two  features  constituted  one  improve- 
ment, and  the  question  of  damages  and  ben- 
efits was  determined  by  the  Jury  In  the  con- 
demnation proceeding.  It  is,  no  doubt,  true' 
that  the  city,  when  It  passed  the  ordinance 
providing  for  widening  the  streets  by  12  feet 
on  each  side.  Intended  also  to  regrade  the 
streets  at  some  future  time.  But  the  city 
was  not  bound  to  make  the  whole  improve- 
ment at  one  time,  and  did  not  do  so.    The 
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oecessary  land  was  acquired  first  by  an  In- 
dependent proceeding  In  condemnation.  In 
that  proceeding  tbe  Jary  found  tbat  tbe  Just 
compensation  to  be  .paid  to  tbe  appellants 
for  the  property  which  was  taken  was  $4,- 
750,  and  for  damages  to  the  land  not  tak- 
en was  $1,  and  tbat  there  were  no  damages 
by  reason  of  cban^ng  tbe  grades  and  grading 
or  regradlng  tbe  streets.  The  Jury,  by  find- 
ing tbat  there  were-  no  damages  to  the  re- 
maining property  by  reason  of  tbe  grades 
and  regradlng,  did  not  find  tliat  tbe  property 
would  not  be  benefited  thereby.  The  Implica- 
tion, If  any  Is  to  be  drawn  from  tbat  find- 
ing, Is  tbat  the  property  would  be  benefited, 
and  therefore  the  case  of  Scbuchard  v.  Seat- 
tle, 61  Wash.  41,  97  Pac.  1106,  is  not  In  point 
In  Wolverton  v.  Seattle,  110  Pac.  29,  we  said 
upon  this  point:  "In  tbe  absence  of  special 
findings.  It  cannot  be  now  determined  wheth- 
er tbe  Jury  actually  oflTset  benefits  against 
damages.  Benefits  have  since  been  found  by 
the  board  of  eminent  domain  commissioners, 
as  the  basis  of  an  assessment.  Tbe  appel- 
lant, upon  tbe  bearing  of  her  objections,  was 
entitled  to  Show,  if  such  was  tbe  fact,  that 
no  benefits  bad  resulted  to  her  property  from 
the  Improvement;  but  she  could  not  make 
that  showing  in  tbe  manner  attempted,  or  by 
proceeding  upon  tbe  theory  that  tbe  general 
verdict  of  the  Jury,  aided  by  tlie  repetition 
of  the  evidence  admitted  on  the  condemna- 
tion trial,  would  establish  her  contentions." 

It  follows  that,  if  the  acquisition  of  tbe 
land  and  the  Improvement  of  the  streets  was 
one  unified  scheme,  there  Is  nothing  In  the 
general  verdict  in  condemnation  to  Justify 
the  contention  that  the  appellants'  property 
was  not  liable  to  assessment  for  benefits. 
But  the  proceedings  were  conducted  separate- 
ly. The  acquisition  of  the  land  was  an  ln> 
dependent  proceeding.  The  assessment  for 
the  benefits  was  also  Independent  of  the  con- 
demnation proceedings,  and  was  made  after 
the  land  was  taken,  and  after  compensation 
had  been  made  therefor  and  damages  to  tbe 
land  not  taken  had  been  paid.  The  assess- 
ment was  properly  made,  and  was  in  our 
i^inion  valid. 

Tbe  Judgment  must  therefore  be  affirmed. 

RUDKIN,  C.  J.,  end  PARKER,  GOSE,  and 
PDIiLERTON,  JJ.,  concur. 


(SI  Wub.  69«) 

McDonald  et  ux.  v.  city  of  Seattle 

et  al. 
(Supreme  Court  of  Washington.    Jan.  6,  1911.) 

Department  1.  Appeal  from  Superior  Court, 
King  County ;    A.  W.  Prater,  Judge. 

Action  by  F.  A,  McDonald  and  wife  against 
the  City  of  Seattle  and  others  to  set  aside  a 
special  assessment.  From  a  Judgment  for  de- 
fendants, plaintiffs  appeal.     Afiirmed. 

For  related  opinion,  see  112  Pac  639. 


Carkeek  &  McDonald,  for  appellants.  Scott 
Calhoun,  Jamea  B.  Bradford,  O.  B.  Thorgrim- 
son,  and  Leander  T.  Turner,  for  respondents. 

PER  CURIAM.  This  case  la  governed  by 
the  decision  in  No.  8,089,  Levy  v.  Seattle,  112 
Pac.  639,  and  must  be  affirmed  for  the  reasons 
there  stated. 


aa  Wash.  E49) 
STATE  V.  GRAY. 
(Supreme  Conit  of  Washington.    Jan.  7,  1911.) 

1.  Labcent   (J  K*)  —  Pbosecution  —  Suffi- 
ciency OF  Evidence. 

Evidence  in  a  proeecatSon  for  stealing 
horses  held  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  SS  164-169;   Dec.  Dig.  {  55.»] 

2.  Gbiminal   Law    (i   1159*)— AppKAii— Vkb- 

DICT— CONCLnSIVENESS. 

The  question  of  whether  the  evidence  Is 
sufficient  to  support  a  conviction  de^nds  on 
tbe  weighing  of  conSicting  evidence,  is  not  a 
question  of  law,  and  tbe  verdict  is  conclusive 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  8074-80S3;  Dec.  Dig.  f 
1159.*) 

S.  Cbiuinai.  Law  (t  1166*)— AppkaI/— Habh- 

LX6S  Ebrob. 

Tbe  court  over  accused's  objection  ])er- 
mitted  the  prosecuting  attorney  at  the  beginning 
of  trial  to  indorse  upon  the  information  the 
names  of  four  state's  witnesses,  whereupon  ac- 
cused stated  that,  in  view  of  such  action,  they 
would  either  have  to  have  a  continuance  or  sub- 
poena four  witnesses,  and  the  court  permitted 
the  Issuance  of  subpoenas  for  five  additional 
witnesses  for  accused,  who  testified.  Held,  that 
the  court's  action  in  permitting  the  names  of 
the  state's  witnesses  to  be  indorsed  on  the  in- 
formation .was  not  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  i  1166.*] 

4.  Cbiminai,   Law   (j   938*)  — New   Tbiai  — 
Nbwlt  Discovebed  Evidence. 

Tbat  a  certain  state's  witness  was  intoxi> 
cated  while  testifying  was  not  a  newly  dis- 
covered fact  which  could  be  brought  into  tbe 
record  by  affidavit  on  motion  for  new  trial: 
that  fact,  if  true,  existing  at  trial. 

[Ed.  Note.— For  other  ca.ses,  see  Criminal 
Law,  Cent  Dig.  tl  2306-2317;  Dec.  Dig.  i 
938.»] 

5.  Cbiminai,  Law   (I    988*)  — New   Tbial  — 
Obounds— Newlt  Discovebed  Evidence. 

Accused's  affidavits  on  his  motion  for  new 
trial  tended  to  show  that  state's  witness  W. 
admitted  after  trial  that  be  testified  falsely, 
which  he  denied  by  counter  affidavit,  and  also 
tended  to  show  that  be  could  be  impeached  by 
the  testimony  of  witnesses  who  did  not  testify 
at  trial,  and  the  reasons  for  not  testifying  were 
not  shown.  Other  affidavits  tended  to  show  tbat 
W.  was  not  at  the  place  he  said  he  was  on  a 
certain  date  when  testifying,  which  he  denied 
by  counter  affidavit,  and  the  evidence  did  not  fix 
the  time  with  such  certainty  as  to  make  it  im- 
possible for  him  to  have  l>een  at  both  places. 
A  witness  at  the  trial  made  affidavit  that  ae  be- 
lieved he  was  mistaken  in  testifying  that  he 
saw  accused  in  a  town  about  20  miles  from 
where  the  horses  were  stolen  on  the  day  they 
were  claimed  to  have  been  stolen,  and  as  to 
talking  to  him  relating  to  pasturing  horses,  and 
tlmt,  if  called  to  testify  again,  he  woaid  tesiify 
that  the  incident  occurred  at  another  date. 
Held,  that  the  court  did  not  abase  its  discretion 
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in  denying  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence. 

(E!d.  Note.— For  otlier  cases,  see  Criminal 
Law.  Cent.  Dig.  {(  2306-2317;  Dec.  Dig.  { 
938.*] 

6.  CBDfiNAi,  Law   (§    936*)  — Nkw   Tbiai,— 
Gboundb— Accident  and   Subpbise. 

The  court  did  not  abuse  its  discretion  in 

denying  a  motion  for  a  new  trial  on  the  ground 

of  accident  and  surprise. 
[Ed.    Note. — For    other    cases,    see    Criminal 

Law^  Cent   Dig.  It  2299-2305;    Dec.  Dig.  i 

Department  1.  Appeal  from  Superior 
Court,    Lincoln  County;   C.  H.  Neal,  Judge. 

George  Gray  was  conTlcted  of  horae  theft, 
and  he  appeals.    Affirmed. 

Martin  &  Wilson,  for  appellant  0.  A.  Pet- 
tijohn  and  W.  T.  Warren,  for  the  State. 

PARKER,  J.  The  defendant  was  convicted 
In  the  superior  court  for  Lincoln  county  of 
stealing  four  horses,  and  has  appealed  there- 
from to  this  court.  The  principal  contention 
of  learned  counsel  for  appellant  Is  that  the 
trial  court  erred  In  overruling  their  chal- 
lenge to  the  sufficiency  of  the  evidence  to 
sustain  the  conviction,  made  by  their  motion 
for  a  directed  verdict  and  by  their  motion  to 
set  aside  the  verdict  The  evidence  Is  In  seri- 
ous conflict  as  to  the  whereabouts  of  appel- 
lant at  the  time  of  and  for  a  few  days  fol- 
lowing the^ taking  of  the  horses.  There  la  no 
question  a's  to  the  fact  of  the  stealing  of 
the  horses  by  some  one  at  about  the  time 
charged.  It  appears  by  the  uncontradicted 
evidence  of  George  Huck,  owner  of  the  hors- 
es, that  he  saw  them  In  his  pasture  aliout  20 
miles  southeasterly  from  Wilbur,  in  Lincoln 
county,  on  the  morning  of  May  4,  1909,  the 
day  they  are  alleged  to  have  been  stolen; 
that  he  missed  them  a  few  days  later,  and 
found  them  In  the  Aldridge  pasture  about  12 
or  14  miles  northerly  from  Wilbur  on  May 
24th ;  that  they  bad  all  been  branded,  and 
one  had  been  castrated,  since  they  were  seen 
by  him  in  his  own  pasture  on  May  4tb.  The 
Aldridge  pasture  Is  conducted  by  a  father 
and  son,  as  a  business  in  pasturing  stock  of 
others  for  hire.  The  son  stays  most  of  the 
time  in  Wilbur  having  business  there,  while 
the  father  had  charge  of  the  pasture,  living 
near  it,  in  May.  The  son  testified  that  he 
saw  appellant  in  Wilbur  on  May  4th,  when 
appellant  asked  if  he  could  put  some  horses 
in  their  pasture,  and  was  told  by  the  son  to 
see  his  father  at  the  pasture  and  it  would  be 
all  right;  that  appellant  then  said  he  would 
put  in  four  or  five  bead,  the  son  giving  bis 
assent;  that  on  the  following  Sunday,  May 
9th,  he  visited  bis  father,  and  saw  in  the 
pasture  four  colts,  all  of  which  were  freshly 
branded  and  one  was  freshly  castrated.  An- 
other witness  named  Warehime,  who  lives 
some  ten  miles  northerly  from  Wilbur  and 
about  three  miles  from  the  Aldridge  pasture, 
testlfled  that  he  saw  appellant  pass  his  place 
on  the  morning  of  May  4th,  5th,  or  6th,  with 


two  other  men,  one  being  appellant's  brother, 
all  on  horseback,  driving  four  young  horses 
in  the  direction  of  the  Aldridge  pasture ;  that 
they  stopped  at  a  pasture  about  a  mile  from 
Warehime's  place,  got  another  horse  there- 
from, and  went  on ;  that  he  could  not  iden- 
tify this  horse,  but  that  the  brother  of  ap- 
pellant had  a  horse  In  that  pasture;  that 
four  or  five  days  later  he  Aiw  the  same  four 
young  horses  in  the  Aldridge  pasture;  that 
they  had  all  been  lately  branded,  and  one 
was  freshly  castrated.  The  elder  Aldridge, 
who  bad  charge  of  the  pasture  and  lived  near 
It  testlfled  that  appellant  came  to  his  home 
between  11  and  12  o'clock  on  May  5th,  and 
said  to  him  "that  he  bad  turned  some  horses 
In  the  pasture.  He  had  seen  my  son  the  day 
before,  and  be  told  him  it  would  be  all  right : 
yes,  I  told  him  that  was  all  right" ;  that  ap- 
pellant said  he  bad  turned  in  four  colts  and 
one  old  horse  tind  asked  to  have  them  looked 
after;  that  on  the  Sunday  following.  May 
9th,  he  saw  four  colts  In  the  pasture  that  he 
had  not  seen  there  before,  one  being  freshly 
castrated ;  that  Mr.  Huck,  the  owner,  came 
and  took  the  colts  away  20  days  later.  There 
was  introduced  in  evidence  a  small  memoran- 
dum book  admitted  to  be  the  property  of  ap- 
pellant and  containing  his  signature.  The 
book  also  contained  this  memorandum:  "Put 
four  horses  in  pasture  May  the  5  1909." 
There  is  a  similarity  of  handwriting  be- 
tween the  memorandum  and  the  signature, 
though  appellant  positively  denied  writing 
the  memorandum.  The  evidence  shows  with- 
out dinpute  that  appellant  lived  at  his  sister's 
up  to  the  latter  part  of  April  in  the  neighbor- 
hood of  Warehime's  place,  and  that  he  went 
to  work  for  a  Mr.  Woollen  on  May  1st  about 
three  miles  from  the  pasture  where  the  own- 
er of  the  horses  last  saw  them.  This  evi- 
dence it  seems  to  us  was  sufficient  to  support 
the  verdict  unless  we  can  hold  that  the  tes- 
timony of  these  witnesses  as  to  appellant's 
whereabouts  at  the  time  stated  was  so  con- 
clusively refuted  by  the  evidence  of  appel- 
lant and  his  witnesses  tending  to  show  that 
he  was  not  then  at  those  places  that  the 
minds  of  reasonable  men  could  not  differ  up- 
on that  question.  Appellant's  witnesses  did 
testify  that  he  was  at  Woollen's  place  or  near 
there  working  for  him  from  May  2d  to  May 
9tb,  and,  if  those  witnesses  are  to  l)e  be- 
lieved, their  testimony  accounts  for  his 
whereabouts  during  that  entire  week,  and 
showed  that  he  was  not  at  the  places  testi- 
fied to  by  the  state's  witnesses.  There  were 
a  greater  number  of  witnesses  who  so  tes- 
tlfled for  ai^llant  than  there  were  for  the 
state  upon  this  subject  However,  we  see 
nothing  lending  greater  weight  to  the  testi- 
mony of  defendant's  witnesses  than  to  that  (^ 
the  state's  witnesses,  save  the  mere  fact  that 
they  were  greater  In  number.  The  Jury  ren- 
dered their  verdict  after  seeing  and  hearing 
all  of  the  witnesses  testify,  and  the  learned 
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trial  Judge  had  the  same  opportunity,  which 
no  doubt  Influenced  his  decision  upon  appel- 
lant's challenge  to  the  sufficiency  of  the  evi- 
dence. The  contentions  of  learned  counsel 
for  appellant  that  the  evidence  was  Insuffl- 
cleut  to  support  the  conviction  presents  only 
the  question  of  conflict  in  and  weight  of  evi- 
dence. This  cannot  be  determined  by  us  as 
a  matter  of  law,  but  must  be  left  to  the 
Jury,  the  tribunal  instituted  by  law  to  pass 
upon  such  questions.  State  v.  Manville,  8 
Wash.  523,  36  Pac.  470;  State  v.  Murphy, 
15  Wash.  08,  45  Pac.  729 ;  State  v.  EHswood, 
15  Wash.  453,  46  Pac.  727 ;  State  v.  Maldona- 
da,  21  Wash.  653,  59  Pac.  489 ;  State  v.  Drux- 
inman,  34  Wash.  257,  75  Pac.  814 ;  State  v. 
HIU,  45  Wash.  694,  89  Pac.  160. 

At  the  commencement  of  the  trial,  the  pros- 
ecuting attorney  asked  permission  to  indorse 
upon  the  information  the  name  of  the  wit- 
ness Warehime  and  three  others  as  witness- 
es for  the  state.  This  was  permitted  by  the 
court  over  the  objection  of  counsel  for  ap- 
pellant, and  he  then  stated:  "Now,  if  the 
court  please,  since  these  names  have  been 
indorsed  upon  the  information  over  our  ob- 
jection, we  will  either  have  to  have  a  con- 
tinuance or  a  subpoena  for  about  four  wit- 
nesses." The  court  thereupon  permitted  the 
issuing  of  subpoenas  for  five  additional  wit- 
nesses for  the  appellant,  all  of  whom  appear- 
ed in  time  to  testify  before  the  close  of  the 
trial.  Under  these  circumstances,  the  action 
of  the  court  was  not  prejudicial  error.  State 
V.  Carpenter,  56  Wash.  670,  106  Pac.  206. 

In  support  of  appellant's  motion  for  a  new 
trial,  there  were  filed  in  his  behalf  several 
affidavits.  Theirpurpose  apparently  was  to 
support  the  motion  in  so  far  as  it  rested 
upon  the  grounds  of  accident  and  surprise 
and  newly  discovered  evidence.  Some  of  the 
affidavits  tended  to  show  that  the  witness 
Warehime  made  statements  since  the  trial 
in  which  he  admitted  that  he  testified  falsely 
against  appellant  upon  the  trial.  The  mak- 
ing of  these  statements  was  denied  by  him  in 
a  counter  affidavit.  Some  of  the  affidavits 
tended  to  show  that  the  witness  Warehime 
could  be  Impeached  by  the  testimony  of  wit- 
nesses who  did  not  testify  at  the  trial  by 
showing  his  reputation  as  to  truth  and  ve- 
racity. According  to  the  statement  of  one  of 
the  attorneys  for  the  appellant,  some  witness- 
es were  subpoenaed  and  were  present  at  the 
trial  for  the  purpose  of  so  impeaching  the 
witness  Warehime;  but  they  do  not  appear 
to  have  testified  upon  that  subject,  and  the 
'eason  thereof  does  not  appear.  Some  of  the 
affidavits  tended  to  show  that  the  witness 
Warehime  was  not  at  the  place  he  said  he 
was  at  the  time  testified  to  by  him  on  or 
about  the  morning  of  May  5th;  but  at  an- 
other place.  This  is  denied  by  him  In  a 
counter  affidavit,  and,  besides,  the  time  Is  not 
fixed  with  such  certainty  that  renders  it  im- 
possible for  him  to  have  been  at  both  places. 


In  an  affidavit  made  by  the  younger  Aldridge, 
he  expresses  the  bdief  that  he  was  mistaken 
as  to  seeing  the  appellant  in  Wilbur  on  May 
4th  and  talking  to  him  relative  to  the  pas- 
ture, and  that  since  refreshing  his  memory 
he  believes  it  was  on  or  about  April  30th. 
and  that  he  would  so  testify  if  again  called 
upon  the  stand.  Another  affidavit  is  to  the 
effect  that  the  witness  Warehime  was  intox- 
icated while  on  the  witness  stand.  There  is 
nothing  else  in  the  record  so  indicating.  The 
learned  trial  Judge  saw  and  heard  him  testi- 
fy, but  there  is  nothhig  in  the  statement  of 
facts  showing  that  the  trial  judge  certified 
to  such  fact  It,  of  course,  was  not  a  newly 
discovered  fact.  So  it  cannot  be  brought  in- 
to the  record  by  affidavit,  after  trial,  since  it 
occurred,  if  at  all,  at  the  trial  In  the  pres- 
ence of  the  court  State  v.  McGonlgle,  14 
Wash.  594,  603,  45  Pac.  20.  Other  facts  are 
stated  in  these  affidavits,  but  they  are  of  less 
importance  than  those  above  noticed.  We 
are  of  the  opinion  that  the  court  did  not 
abuse  Its  discretion  In  denying  the  motion  for 
a  new  trial  in  so  far  as  it  was  based  upon 
these  grounds. 

Another  ground  of  appellant's  motion  for 
a  new  trial  yras  the  alleged  misconduct  of 
the  prosecuting  attorney  and  his  assistants. 
We  are  clearly  of  the  opinion  there  was  no 
such  misconduct  shown  by  the  record  In  this 
regard  as  calls  for  the  granting  of  a  new 
trial.  We  deem  it  unnecessary  to  discuss  this 
contention.  We  have  carefully  read  all  of 
the  evidence,  together  with  the  affidavits  in 
support  of  the  motion  for  a  new  trial,  and 
are  unable  to  find  any  prejudicial  error  in  tiie 
record.  So  far  as  appears  thereby,  appellant 
had  a  fair  trial,  and  we  cannot  disturb  the 
verdict  and  Judgment 

The  Judgment  is  affirmed. 

RUDKIN,  C.  J.,  and  GOSB,  MOUNT,  and 
FULLERTON,  JX,  concur. 


(61  Wash.  se»> 
COFFER  ▼.   ERICKSON. 
(Supreme  Court  of  Washington.    Jan.  7,  1911.) 

1.  Municipal   Cobporations    (§   706*)  — IN- 

JUBIES    ON    StBEETS— CONTBIBUTOBY   NEOU- 
OENCE. 

Whether  a  pedestrian  on  a  bridge  over  a 
street,  injured  by  a  cinder  from  an  engine  draw- 
ing dirt  cars,  on  the  street,  being  thrown  into 
his  eye,  was  guilty  of  contributory  negligence 
in  entering  on  the  bridge  while  engines  were  at 
work  on  the  street  held,  under  the  evidence, 
for  the  Jnry. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1518;  Dec.  Dig.  i 
706.*] 

2.  Municipal  0)bpobations   (f,  705*)  — Rb- 

OBADINO    STBEETS— CABE    REQUIRED. 

A  contractor  to  regrade  a  street  over  which 
a  bridge  for  pedestrians  has  been  erected  by 
him  must,  ip  operating  engines  on  the  street 
for  the  carnage  of  dirt  cars,  look  out  for  the 
safety  of  pedestrians  on  the  bridge  and  investi- 
gate and  determine  what  character  of  cars  and 
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what  manner  of  operation  of  can  win  inare 
to  the  8a(et7  of  the  traveling  public. 

[Bd.  Kote.— For  other  cases,  see  Municipal 
CorporationB,  Cent  Dig.  {{  1515-1517;  Dec. 
Dig.  i  705.»1 

8.  MUNICIPAI.    COBPOBATIOnS    ()    706*)  — BX- 

OBADiNO  SrssBia — Cabe  Requibbd. 

Whether  a  contractor  to  regrade  a  street 
over  which  be  had  tniilt  a  temporary  bridge  for 
pedestrians  was  guilty  of  negligence  in  the 
operation  of  engines  on  the  street  drawing  dirt 
cars,  so  as  to  oe  liable  for  injuries  sustained 
by  a  pedestrian  receiving  a  cinder  in  his  eye 
thrown  by  an  engine,  held  under  the  evidence, 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  {  1518;  Dec.  Dig.  { 
70tt.»] 

4.  Evidence   (t    132*)— Relevahct— S1MI1.AB 

Facts. 

Where,  in  an  action  for  the  loss  of  an  eye 
alleged  to  have  been  caused  by  a  cinder  from 
an  engine,  defendant  sought  to  show  that  the 
loss  was  caused  by  gonorrheal  ophthalmia,  and 
a  physician  who  had  treated  the  eye  testified 
that  he  had  treated  it  as  caused  by  that  disease, 
and  another  physician  testified  as  to  the  history 
of  the  disease  and  its  indications,  the  exclusion 
of  a  question  as  to  whether  the  latter  physician 
frequently  met  the  disease  in  his  experience  was 
not  erroneous. 

[Ed.  Note.— For  other  cases,  see  E>vidence, 
Dec  Dig.  I  132.*] 

6.  Tbial  (I  295*)  —  IN8TBUOT1ON8— Mislead- 
ing   IRSTBUCTIONS. 

Where,  in  an  action  for  injuries  to  a  pedes- 
trian on  a  bridge  over  a  street,  caused  by  a 
cinder  thrown  into  his  eye  by  an  engine  on  the 
street,  the  court  charged  that  pedestrians  had 
a  right  to  cross  on  the  bridge,  but  that  in  cross- 
ing they  must  act  as  a  person  of  otdinair  pru- 
dence, with  knowledge  and  experience  of  such 
pedestrians,  a  charge  that  a  pedestrian  must 
not  blindly  and  heedlessly  rush  m  a  place  where 
danger  is  likely  to  be  apprehended,  and  that  if 
plaintiff  met  this  requirement,  he  was  not  guilty 
of  contributory  negligence,  but  if  he  fell  short 
thereof,  he  was  guilty  of  negligence,  was  not 
erroneous  on  the  issue  of  contributory  negli- 
gence, for  the  entire  charge,  when  taken  to- 
gether, required  the  pedestrian  to  exercise  rea- 
sonable care. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  7(»-717;    Dea  Dig.  g  295.*) 

6.  Appeal  and  Ebrob  ({  981*)  —  Review — 
Newly  Discovered  Evidence— Discbetion 
or  CouBT. 

The  granting  of  a  new  trial  on  the  ground 
of  newly  discovered  evidence  is  largely  within 
the  discretion  of  the  trial  judge  and  his  ruling 
will  not  t>e  disturbed,  unless  the  discretion  has 
l>een  abused  to  the  prejudice  of  the  party  com- 
plaining. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3876;  Dec.  Dig.  {  981.*] 

7.  New  Tbial  (§  102*)  —  Gbounos  —  Newlt 
Discovered   EiviDENce. 

Where  a  defendant  obtained  knowledge  of 
the  testimony  of  a  witness  for  plaintiff  early 
in  the  trial,  and  he  was  in  a  position  to  learn 
of  the  whereabouts  of  a  third  person  referred 
to  in  the  testimony,  but  he  made  no  effort  to  do 
80.  and  be  did  not  ask  for  a  postponement  of 
the  case  to  enable  him  to  procure  the  testimony 
of  the  third  person  on  the  ground  of  surprise, 
the  court  properly  denied  a  new  trial  on  the 

f [round   of  newly   discovered   evidence,   consist- 
Dgof  the  testimony  of  the  third  person. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |{  210-214;  Dec.  IMg.  (  102.*] 


8.  New  Tbial  (|  102*)  —  Grottnds  —  Newlt 

Discovered  Kvidence.  * 

A  party  will  not  be  permitted  to  submit 
bis  case  on  one  set  of  facts  and  obtain,  after 
verdict  against  him,  another  trial  off  another 
set  of  facts  known  to  him  at  the  time  of  hi* 
submission  of  the  case. 

[Ed.  Note.— For  other  caaes,  see  New  TriaL 
Cent  Dig.  SS  210-214;    Dec.  Dig.  t  102.*] 

Morris  and  Cbadwick,  JJ.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

Action  by  X  W.  Coffer  against  C.  J.  Brldc« 
son.  From  a  Judgment  for  plalntlfl,  defend* 
ant  appeals.    Affirmed. 

Peters  ft  Powell,  for  appellant  H.  E.  Fos- 
ter, for  respondent 

DUNBAR,  J.  The  appellant  Erlckson  was 
under  a  contract  with  the  city  of  Seattle 
for  the  regrade  of  Fourth  avenue  from  Yes- 
ler  Way  north  to  Pike  street  Fourth  ave- 
nue runs  northerly  and  Boutberly,  and  is 
crossed  by  Columbia  street  running  easterly 
and  westerly.  At  the  Intersection  of  Colum- 
bia street  and  t^ourtb  avenue.  Fourth  ave- 
nue had  been  cut  down  about  13  feet,  and.  In 
order  to  permit  the  going  and  coming  of 
foot  passengers  upon  Columbia  street  across 
Fourth  avenue,  the  city  bad  authorized  the 
appellant  to  construct  a  wooden  bridge,  ex- 
tending along;  the  north  side  of  Columbia 
street  from  the  east  side  of  Fourth  avenue 
to  the  west  side,  spanning  the  entire  Fourtb 
avenue.  The  bridge  was  68  feet  long,  the 
main  part  of  it  6  feet  wide,  with  extending 
floors  3  feet  on  each  side,  making  the  entire 
width  of  the  bridge,  so  far  as  protection 
from  anything  below  was  ■  concerned,  about 
12  feet  The  appellant,  at  the  time  of  this 
accident,  which  was  in  September,  190S,  had 
laid  down  two  tracks  upon  which  he  oper- 
ated trains  of  dump  cars  drawn  by  small  loco- 
motive engines,  to  carry  the  dirt  from  the 
northern  portion  of  the  work  southerly,  and 
the  east  trains  pased  to  and  fro  under  this 
footbridge.  The  respondent  was  a  timber 
cruiser  and  had  lived  in  that  neighborhood 
for  about  a  year.  On  the  1st  of  September, 
1908,  while  walking  down  Columbia  street* 
he  stepped  upon  this  bridge  and,  while  going 
across  it,  one  of  the  appellant's  engines  car- 
rying some  empty  dirt  cars  passed  under 
the  bridge  and,  according  to  respondent's 
complaint,  puffed  up  or  threw  up  on  top  of 
the  bridge  a  cloud  of  cinders,  one  of  which 
was  thrown  into  respondent's  eye,  with  the 
effect  that  after  a  long  treatment  the  eye 
was  lost;  and  this  action  is  brought  for  dam- 
ages for  said  loss. 

The  material  allegation  in  the  complaint 
upon  which  the  Issues  were  tried,  was  In  sub- 
stance as  follows:  That  while  plaintiff  waa 
upon  the  overhead  bridge  and  attempting  to 
cross  said  Fourth  avenue,  the  defendant  his 
agents  and  servants,  wrongfully  and  witJiout 
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right,  had  standing  upon  said  public  street 
and  near  said  overhead  bridge  a  work  train 
propelled  by  a  steam  locomotive,  which  steam 
locomotive  was  not  equipped  so  aa  to  protect 
pedestrians  and  others  from  injuries  by  rea- 
son of  its  operation,  the  same  not  being 
equipped  with  what  are  known  as  spark  ar- 
resters; and  while  plaintiff  was  upon  said 
overhead  bridge  the  defendapt,  his  agents 
and  servants,  wrongfully  and  without  right, 
suddenly  and  without  notice  or  warning, 
started  said  work  train  forward,  with  great 
force  and  energy,  and  the  same  not  then  and 
there  being  equipped  with  appliances  to  pre- 
vent it  from  throwing  particles  and  cinders, 
a  particle,  cinder,  or  other  substance  was,  on 
account  of  the  careless  and  negligent  man- 
ner in  which  the  locomotive  was  kept  and 
operated  and  started,  and  on  account  of  the 
lack  of  proper  equipment  in  the  way  of  ar- 
resters, thrown  with  great  force  and  power 
from  said  locomotive  into  plaintiff's  right 
eye,  thereby  and  instantly  causing  the  plain- 
tiff great  pain  and  suffering,  and  which  cin- 
der or  particle  so  thrown  in  his  eye  em- 
bedded Itself  therein,  and  the  same  became 
so  serious  that,  before  the  particle  could  be 
removed,  it  so  damaged  and  Injured  plain- 
tiff's eye  that  said  eye  became  totally  de- 
stroyed. 

It  was  admitted  by  the  appellant  that  he 
did  not  have  the  ordinary  or  technical  spark 
arresters  on  the  engines  which  he  operated, 
but  it  was  claimed  that  they  had  other  de- 
vices which  were  equally  effective.  The  ef- 
fectiveness of  these  devices  was  a  question 
which,  under  conflicting  testimony,  was  sub- 
mitted to  the  Jury;  its  verdict  shows  that  it 
was  decided  in  favor  of  respondent's  conten- 
tion, and  that  question  we  will  not  further 
discuss.  At  the  close  of  the  respondent's 
testimony,  motion  for  a  nonsuit  was  made; 
also  motion  for  an  instructed  verdict;  and, 
upon  the  conclusion  of  the  entire  case,  a  de- 
murrer to  the  evidence;  the  denial  of  all  of 
which  is  alleged  as  error. 

The  main  contention  of  the  appellant  Is 
tliat  the  respondent  had  failed  to  show  any 
negligence  on  the  part  of  the  -  appellant,  and 
that  be  had  shown  by  his  own  testimony  con- 
tributory negligence.  It  is  urged  that  it  was 
contributory  negligence  for  a  man  40  years 
of  age,  a  timber  cruiser,  who  had  lived  for 
six  years  in  the  city  of  Seattle  and  for  one 
year  prior  to  the  accident  continuously  with- 
in a  block  of  where  the  accident  occurred, 
and  who  had  observed  daily  the  manner  of 
operating  the  trains,  to  step  upon  this  bridge 
when  he  was  cognizant  of  the  fact  that  the 
engines  were  passing  and  were  liable  to  pass 
under  it.  Several  cases  from  this  court  are 
cited  to  sustain  this  contention,  the  first  of 
which  is  Woolf  V.  Washington  Ry.  &  Nav. 
Co.,  37  Wash.  491,  79  Pac.  997.  In  that  case 
It  was  held  that  a  traveler  who  drives  a 
team  upon  a  railroad  crossing,  at  a  point 
where  for  considerable  distance  he  had  an 


unobstructed  view  of  an  approaching  loco- 
motive, is  guilty  of  contributory  negligence 
as  a  matter  of  law,  where  he  drives  on  to 
the  crossing  either  without  looking,  or  looks 
and  whips  up  his  horses  in  an  oideavor  to 
cross  ahead  of  the  engina  The  other  cases 
cited— Criss  v.  Seattle  Electric  Co.,  38  Wash. 
320,  80  Pac.  525;  Coats  v.  Seattle  Electric 
Co.,  39  Wash.  386,  81  Pac.  830 ;  and  Davis  v. 
Coeur  d'Alene  &  8.  R.  Co.,  47  Wash.  301,  91 
Pac.  839 — are  all  of  the  same  character,  and 
based  on  the  doctrine  announced  in  Woolf  v. 
Washington  Ry.  &  Nav.  Co.,  supra.  But 
these  cases  can  be  readily  distinguished  from 
the  case  under  consideration,  for  there  It 
was  a  foregone  conclusion  that.  If  the  par- 
ties injured  drove  or  walked  on  to  railroad 
tracks  when  cars  were  dose  to  them,  as 
shown  by  the  testimony  In  those  cases,  there 
was  no  probability  of  their  escaping  instant 
death  or  serious  damage.  But  in  this  case 
there  is  no  such  impending  or  apparent  dMv- 
ger  shown,  for  a  person  might  walk  over  this 
footbridge  many  times  and  escape  seriouS 
consequences.  The  appellant,  in  his  argu- 
ment to  show  that  he  was  not  guilty  of  neg- 
ligence, says:  "But  even  If  there  had  been 
competent  proof  that  there  were  no  spark 
arresters  on  the  defendant's  engines  or  that 
the  injury  to  plaintiff's  eye  resulted  from 
a  defect  in  such,  still  the  injury  and  extent 
of  It  was  an  occurrence  so  unusual  in  human 
experience  as  not  to  constitute  negligence  on 
the  part  of  the  defendant" — citing  cases  to 
sustain  this  doctrine.  Again,  It  is  said: 
"When  the  act  and  injury  are  not  known 
by  common  experience  to  be  naturally  and 
usually  in  sequence,  and  the  Injury  does  not, 
accor^ng  to  the  ordinary  course  of  events, 
follow  from  the  act,  then  the  act  and  the  in- 
jury are  not  sufficiently  connected  to  make 
the  act  the  proximate  cause  of  the  injury." 
If  this  is  true,  it  must  necessarily  follow 
that  the  peril  was  not  sufficiently  apparent 
to  ccmstitute  negligence  on  the  part  of  the 
party  who  was  walking  across  the  bridge. 
It  must  be  home  in  mind  that  this  was  a 
bridge  built  for  the  special  use  of  foot  pas- 
sengers, and  that  the  respondent  had  a  right 
to  walk  and  cross  this  bridge,  in  the  absence 
of  any  apparent  danger.  So  that  the  vital 
question  in  this  case  is.  Do  the  circumstan<^' 
es  under  which  these  engines  were  (^>erated, 
taking  into  consideration  their  construction 
with  reference  to  preventing  sparks  from 
flying,  show  negligence  on  the  part  of  the  ap- 
pellant? The  same  test  of  negligence  could 
not  be  applied  to  the  passenger  as  would  be 
applied  to  the  operator  of  the  engines,  for 
it  was  his  duty  to  look  out  for  the  safety 
of  foot  travelers,  and  to  Investigate  and  de- 
termine what  character  of  cars  and  what 
manner  of  operation  of  said  cars  would  In- 
ure to  the  safety  of  the  traveling  public 
But,  as  we  have  said,  we  think  there  was 
sufficient  on  this  question  of  negligence  to 
be  passed  to  the  consideration  of  the  Jury. 
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There  was  an  attempt  on  the  part  of  the 
appellant  to  prove  that  the  cause  of  the  loss 
of  the  eye  was  not  attributable  to  a  cinder 
from  appellant's  engine,  but  was  caused  by 
what  is  tecbntcally  termed  gonorrheal  oph- 
thalmia, the  effect  of  a  loathsome  disease, 
and  he  introduced  Dr.  R.  W.  Perry,  who  was 
asked  to  describe  this  loathsome  disease,  and 
did  80.  He  was  then  asked  the  question; 
"Do  you  frequently  meet  it  in  your  experi- 
ence in  the  practice  of  your  profession?" 
This  question  was  objected  to  as  immaterial, 
the  objection  was  sustained,  and  this  is  al- 
leged as  error  by  the  appellant.  The  court 
said,  "That  would  be  competent  testimony 
for  you,  if  you  can  show  any  probability  or 
likelihood,  or  if  you  are  going  to  follow  it 
up  by  showing  that  this  man  bad  gonorrhea, 
and  that  It  could  have  come  In  contact  with 
his  eye  in  such  manner  as  the  doctor  testifies 
Infection  could  take  place,"  but  held,  as  we 
think  properly,  that  it  was  immaterial  under 
the  circumstances  proven.  Dr.  Bums,  who 
bad  treated  the  eye,  had  testified  that  he 
had  treated  it  as  gonorrheal  ophthalmia,  and 
Dr.  Perry  was  then  allowed,  after  this  ob- 
jection was  sustained,  to  go  into  the  history 
of  this  disease  and  of  its  indications  at  great 
length,  stating  the  distinguishing  germ  of 
the  disease,  which  he  described  as  the  dip- 
lococcus  of  nesla,  over  the  objection  of  the 
respondent.  He  was  then  asked,  "If,  upon 
a  microscopic  examination  of  a  smear  from 
the  discharge,  an  oculist  should  discover  the 
presence  of  this  diplococcus,  what  would  he 
be  likely  to  assume  as  the  cause  of  this  pus 
discharge,  as  well  as  to  surmise?"  and  an- 
swered tliat  "if  he  found  the  diplococcus  of 
gonorrhea  or  nesla,  he  might  say  definitely 
tlmt  was  the  cause  of  the  trouble  in  his  eye 
— of  the  discharge,"  and  much  more  to  the 
same  effect  So  that  we  think  that  the  tes- 
timony of  Dr.  Bums  was  not  restricted,  and 
that  the  mere  fact  that  this  disease  might 
have  been  frequently  found  in  his  experience 
in  the  practice  of  his  profession  as  an  ocu- 
list was  not  material,  for  it  was  conceded 
that  it  was  a  disease  pertaining  to  the  eye. 

It  is  also  contended  that  the  court  erred 
in  instructing  the  Jury,  in  relation  to  the 
alleged  contributory  negligence  of  resx>ond- 
ent,  as  follows:  "He  must  not  blindly  and 
heedlessly  rush  into  a  place  where  danger 
is  likely  to  be  apprehended.  If  plaintiff  met 
tills  requirement,  he  cannot  be  charged  with 
contributory  negligence.  If  he  fell  short  of 
this  requirement,  and  if  his  negligence  In 
this  respect  contributed  to  and  was  a  proxi- 
mate cause  of  his  injury,  then  be  cannot  re- 
cover." Objection  is  made  to  the  language 
"blindly  and  heedlessly  rush  into  a  place 
where  danger  is  likely  to  be  apprehended." 
This  may  not  be  the  most  fortunate  expres- 
sion that  the  court  could  have  used,  but 
no  two  Judges  express  themselves  exactly 
alike,  and  when  the  whole  instruction  in 
this  respect  la  considered,  we  think  that  the 


Jury  were  not  in  any  way  misled.  On  this 
branch  of  the  subject,  the  court  said :  "Pe- 
destrians had  a  right  to  cross  said  overhead 
bridge,  but  the  law  requires  ttiat  a  pedes- 
trian in  crossing  a  street  which  is  being  Im- 
proved, or  wherein  work  is  being  carried  on, 
must  act  as  a  person  of  ordinary  prudence, 
care,  and  caution,  with  the  knowledge  and 
experience  of  such  pedestrian,  would  act  un- 
der similar  circumstances.  He  must  not 
blindly,"  etc.  It  will  not  be  presumed  that 
the  Jury  seized  on  two  or  three  words  in  an 
instruction  and  lost  sight  of  the  sense  of 
the  instruction  as  a  whole,  where  it  was  as 
plainly  stated  as  It  was  in  the  instruction 
in  this  case.  The  instructions  throughout, 
both  as  to  the  duties  and  liabilities  of  the 
appellant  and  the  corresponding  care  de- 
manded of  the  respondent,  are  full  and  fair, 
and  we  are  satisfied  that  the  Jury  were  In 
no  way  misled  by  them. 

It  is  also  assigned  that  the  court  erred  in 
not  granting  the  appellant  a  new  trial  on  - 
the  ground  of  newly  discovered  evidence. 
The  application  for  new  trial  was  based 
on  the  affidavit  of  John  J.  Jamison,  a  clerk 
in  the  office  of  the  attorneys  for  the  appel- 
lant, who  swears  that,  as  such  clerk,  he  had 
sole  charge  of  the  investigation  of  tiie  facts 
constituting  a  defense,  and  of  the  securing 
of  witnesses  and  the  preparation  of  the  trial 
for  the  appellant;  that  effort  had  been  made 
to  obtain  the  names  of  the  nurses  at  the  hos- 
pital at  the  time  of  respondent's  sojourn 
there,  which  had  failed;  that  the  nurse,  An- 
na Bonen,  had  testified  that,  in  irrigating 
the  eye  of  the  respondent,  a  cinder,  about 
a  quarter  of  an  inch  long,  had  been  washed 
therefrom  into  the  receiving  basin,  and  tliat 
this  cinder  had  been  discovered  by,  and  ex- 
amined by,  Sister  Crescent,  who  was  the 
chief  nurse;  that  the  existence  of  Sister 
Crescent  was  not  known  to  the  appellant 
prior  to  the  time  of  this  testimony,  and  that 
Immediate  steps  were  taken  to  obtain  the 
testimony  of  said  Sister  Crescent,  who  was 
found  to  be  in  Colfax,  Wash.;  that  an  affi- 
davit had  been  obtained  from  her  which,  in 
effect,  disputed  the  testimony  of  Miss  Bonen 
in  relation  to'  the  cinder,  and  that  on  ac- 
count of  this  newly  discovered  evidence,  a 
new  trial  should  be  granted.  But  this  tes- 
timony was  adduced  early  in  the  case. 
Counsel  had  notice  on  the  2d  of  February, 
by  the  testimony  of  the  nurse,  Miss  Bonen, 
that  Sister  Crescent  was  present  when  the 
particle  was  washed  from  the  eye  into  the 
basin,  and  that  Sister  Crescent  picked  up 
the  particle  and  examined  it,  and  afterwards 
lost  it.  It  also  appears  from  the  testimony 
of  Dr.  Bums  early  in  the  case  that,  while 
he  was  attending  the  respondent  at  the  hos- 
pital, he  was  advised  that  this  substance 
had  been  washed  from  the  eye.  The  grant- 
ing of  a  new  trial  on  the  grotfnd  of  newly 
discovered  evidence  is  a  question  necessari- 
ly so  largely  in  the  discretion  of  the  trial 
Judge  that  it  must  api)ear  wlt%  reasonable 
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certainty  that  such  discretion  has  been  abus- 
ed to  the  prejudice  of  the  appellant,  before 
the  appellate  court  will  substitute  Its  Judg- 
ment for  that  of  the  presiding  Judge,  vrho 
lias  observed  the  proceedings  throughout  the 
trial.  In  this  case,  the  Judge  might  reason- 
ably have  concluded  that  due  diligence  had 
not  been  exercised  by  appellant's  attorneys. 
The  attending  physician,  Dr.  Burns,  indicat- 
ed by  his  testimony  that  he  was  at  least 
friendly  to  the  defense.  A  consultation 
with  him  would,  no  doubt,  have  disclosed 
who  the  nurses  were  who  attended  on  re- 
spondent while  in  the  hospital,  and  It  would 
seem  In  a  case  of  this  kind  that  due  dili- 
gence would  have  required  the  ascertain- 
ment of  that  fact.  Nor  did  it  seem  to  have 
been  any  secret,  for  it  readily  developed  in 
the  trial,  by  the  testimony  of  the  nurse. 
Miss  Bonen,  and  Sister  Arthur,  that  Sister 
Crescent  was  the  chief  nurse  during  re- 
spondent's stay  at  the  hospital.  These  were 
circumstances  which  the  court  might  rea- 
sonably take  Into  consideration,  in  connec- 
tion with  the  claim  of  the  clerk  that  he 
had  been  unable  to  ascertain  who  the  nurses 
were.  In  addition  to  this,  the  appellant  was 
Informed  of  this  transaction  and  of  the  fact 
that  Sister  Orescent  witnessed  it,  in  the 
early  stage  of  the  trial,  viz.,  on  February 
2d,  and  the  trial  was  extended  over  Febru- 
ary 4th;  and,  notwithstanding  the  fact  that 
the  affidavit  sets  forth  that  the  town  of  Col- 
fax is  about  350  miles  or  more  from  the  city 
of  Seattle,  and  that  it  was  utterly  impos- 
sible to  obtain  an  Interview  with,  oi^  the 
attendance  of.  Sister  Crescent  at  said  trial, 
no  motion  was  made  for  a  continuance  and 
no  suggestion  of  surprise.  After  having 
knowledge  of  the  facts  complained  of,  the 
appellant  offered  his  testimony  and.  at  the 
close  thereof,  formally  rested  his  case.  He 
should  not  be  permitted  to  submit  his  case 
on  one  set  of  facts  and,  if  a  verdict  is 
found  against  him,  obtain  another  trial  on 
another  set  of  facts  which  were  known  to 
blm  at  the  time  of  such  submission.  Such 
has  been  the  uniform  holding  of  this  court 
where  no  continuance  was  asked  for.  Pincus 
V.  P.  S.  Brewing  Co.,  18  Wash.  108,  50  Pac. 
930;  Reeder  v.  Traders'  Nat  Bank,  28  Wash. 
130,  68  Pac.  461;  Woods  v.  Globe  Nav.  Co., 
40  Wash.  376,  82  Pac.  401. 

Considering  the  whole  case,  we  see  no 
reason  for  disturbing  the  Judgment  It  is 
therefore  affirmed. 

BUDKIN,  C.  J.,  and  CROW,  J.,  concur. 

MORRIS,  J.  I  dissent  The  evidence  to 
my  mind  clearly  establishes  the  contribu- 
tory negligence  of  the  respondent.  He  had 
lived  wiyjin  a  block  of  the  place  where  he 
claims  to  have  received  his  injury  for  a 
year,  crossing  the  bridge  daily.  He  knew 
the  engines  discharged  quantities  of  smoke 


and  cinders,  while  they  were  passing  under 
the  bridge.  He  noticed  It  frequently.  He 
says  the  bridge  "was  literally  covered  there 
at  times,  I  noticed,"  and  that  he  never  pass- 
ed there  without  observing  cinders  teing 
thrown  out  with  great  force.  As  he  .saw  an 
engine  going  south,  be  hesitated  because,  he 
says,  he  did  not  want  to  get  in  the  way  of 
the  smoke.  Evidently  he  appreciated  the 
probability  of  cinders  being  thrown  upon 
him  if  he  crossed  over  the  engine.  Then 
he  proceeded  on  his  way  and  saw  the  north- 
bound engine  approaching  the  bridge  "puff- 
ing up  sparks."'  He  does  not  hesitate  this 
time,  however,  but  walks  upon  the  bridge 
directly  over  this  engine  and  right  fnto 
the  cloud  of  smoke,  cinders,  and  sparks  he 
saw  being  ejected  from  its  smokestack.  He 
deliberately  and  without  any  necessity  for 
so  doing  placed  himself  in  a  position  where 
the  cinders  and  sparks  from  the  engine  must 
strike  him.  To  do  so  was  to  voluntarily 
risk  any  danger  that  might  arise  from  such 
a  position,  and  was  contributory  negligence. 
If  the  majority  hold  it  was  negligence  for 
the  engine  to  pass  under  the  bridge  puffing 
out  cinders,  how  can  we  escape  the' conclu- 
sion that  it  was  likewise  negligent  for  the 
respondent  to  deliberately  walk  into  the  cin- 
ders? He  cannot  be  heard  to  say  that  while 
he  knew  sparks  and  cinders  would  be  thrown 
up  against  and  about  him,  he  did  not  an- 
ticipate any  serious  danger.  As  we  said  In 
Nordstrom  v.  Spokane  &  Inland  Empire  R. 
Co.,  55  Wash.  521,  104  Pac.  809,  25  L,.  R.  A. 
(N.  S.)  364,  that  "Is  a  plea  of  knowledge  of 
the  danger,  but  not  of  its  consequences,  a 
doctrine  which  the  law  does  not  recognize; 
•  •  •  knowledge  of  danger  is  in  law 
knowledge  of  the  injurious  results  naturally 
and  proximately  flowing  from  that  danger." 
I  cannot  escape  the  conclusion  that  this 
principle  of  law  is  applicable  to  the  facts 
here  discldsed,  and  that  resxrondent's  knowl- 
edge of  the  ejecting  sparks  and  cinders  be- 
ing thrown  with  force  upon  and  over  the 
bridge,  his  voluntary  walking  into  them 
with  full  knowledge  of  them,  seeing  them 
being  so  ejected,  was  a  knowledge  of  the 
danger,  and  in  law  a  "knowledge  of  the  in- 
jurious results  naturally  and  proximately 
flowing  from  that  danger." 

The  appellant's  motion  for  instructed  ver- 
dict should  have  been  granted. 

CHADWICK,  J.     I  concur. 


(61  Wash.  578) 
BAKER    V.    SHATTLE^-TAOOMA    POWER 
CO. 

(Supreme  Court  of  Washington.    Jan.  7,  1911.) 

1.  COBPOBATIONS   (S  186*)  —  Stockholdebs — 
Dealings  with  Corpobation. 

Majority  stockholders  of  a  corporation  pur- 
chasing property  greatly  needed  by  the  coj- 
poratioD  when  it  had  no  money  to  make  tne 


*For  otber  caw*  see  same  topic  and  aecUon  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Key  No.  Seriee  A  Rep'r  Indexes 
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purchase,  and,  after  a  full  disclosare  of  all  the 
circumstances  in  connection  with  the  transac- 
tion, selling  the  property  to  the  corporation  at 
its  fair  value,  but  making  a  large  profit,  are  not 
within  the  rule  requiring  trustees  of  a  corpora- 
tion to  act  for  the  benefit  of  the  corporation 
and  not  for  their  own  benefit  and  to  account  to 
the  corporation  for  profits  received  from  the 
corporation's  business,  and  the  stockholders  will 
not  be  required  to  account  to  the  corporation 
for  the  profits  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §|  685-701 ;   Dec.  Dig.  {  186.»] 

2.  COBPORATIONS  (§  189*)— Stockholdbbs— 
Dealings  with  Corpobation  —  Estoppel 
TO  Dent  Validity. 

A  minority  stockholder,  who,  after  the 
stockholders  have  yoted  to  purchase  property 
from  majority  stockholders  at  a  profit  to  the 
latter,  to  which  transaction  the  minority  stock- 
holder objected,  signed  a  writing  ratifying  the 
proceedings  taken,  whereby  it  was  made  pos- 
sible to  place  bonds  of  the  corporation,  with  the 
proceeds  of  which  the  purchase  was  completed, 
u  estopped  from  subsequently  seeking  to  over- 
throw the  purchase. 

.  fEd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S  715;    Dec.  Dig.  i  189.*] 

3.  Cobpobations  (§  189*)  —  Stockholdebs  — 
Actions  Between  Stockholdebs  and  Coft- 
POBATION— Laches. 

Where,  a  month  after  a  sale  by  majority 
stockholders  to  the  corporation,  a  minority 
stockholder  ratified  the  transaction,  an  action 
by  him  two  years  later  to  set  aside  the  sale  and 
require  the  majority  stockholders  to  account 
for  their  profits,  which  action  is  not  brought  to 
trial  for  another  two  years,  shows  laches. 

[E5d.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S  715 ;   Dec.  Dig.  {  189.»] 

4.  Cobpobations  (S  189*)  —  Stockholdebs — 
Actions  Between  Stockholdebs— Costs. 

Where  an  action  by  a  minority  stockholder 
for  himself  and  other  stockholders  to  require  the 
majority  stockholders  to  account  for  profits  in 
a  transaction  with  the  corporation  resulted  in 
■the  voluntary  payment  by  some  of  the  defend- 
ant^  of  over  $12,000  to  the  corporation,  an 
award  of  $7.50  to  plaintiff  as  an  attorney's  fee 
is  proper,  though  he  recovered  nothing  in  the 
action. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  189.*] 

Chadwick,  J.,  dissenting.  Dunbar,  J.,  dis- 
senting in  part. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Mitchell  Gilliam.  Judge. 

Action  by  Charles  H.  Baker  against  the 
Seattie-Tacoma  Power  Company.  From  the 
judgment,  plaintiff  appeals  and  defendant 
prosecutes  a  cross-appeaL    Affirmed. 

Roberts,  Battle,  Hulbert  &  Tennant,  C.  J. 
France,  and  E.  N.  Zoline,  for  appellant  Pet- 
ers &  Powell,  for  respondent. 


MORRIS,  J.  In  May,  1907,  appellant  com- 
menced this  action  on  behalf  of  himself  and 
other  stockholders  of  the  respondent  compa- 
Bj.  The  theory  of  the  action  is  that  In 
April,  1005,  N.  H.  Latimer  and  some  15  asso- 
ciates organized  a  syndicate,  to  acquire  the 
stock  and  properties  of  two  corporations 
named,  the  Mutual  Light  &  Heat  Company 
and  the  Diamond  Ice  &  Storage  Company; 


that,  at  the  time  of  this  transaction,  Mr. 
Latimer  and  all  tats  associates  save  one  were 
connected  with  the  respondent  company  as 
stockholders  and  in  Tarious  official  capaci- 
ties, owning  and  controlling  the  majority 
stock  of  the  company;  that  this  syndicate 
fraudulently  combined  and  conspired  to  ob- 
tain control  of  the  stock  and  property  of' 
the  Mutual  Light  &  Heat  Company  and  the 
Diamond  Ice  &  Storage  Company,  and  to 
transfer  the  same  to  the  respondent  compa- 
ny, to  its  great  loss  and  detriment  and  to 
the  great  financial  profit  of  the  syndicate, 
the  fraudulent  purpose  and  intent  being  con- 
summated by  the  transfer  of  these  proper- 
ties to  the  respondent  company  In  Jime,  1905, 
some  59  days  after  the  purchase,  at  an  esti- 
mated profit  of  150,000,  which  was  divided 
among  the  syndicate  pro  rata  with  the 
amount  contributed.  The  relief  asked  for 
originally  was  the  setting  aside  of  the  trans- 
fer to  the  respondent  company,  and  for  the 
restitution  of  the  purchase  price,  or  for  a  re- 
covery of  the  profits  made  by  the  syndicate, 
or  those  of  its  members  who  stood  In  a  fidu- 
ciary relation  to  the  company.  The  answer 
admits  the  organization  of  the  syndicate  and 
the  purchase  of  the  properties  of  the  Mutual 
Light  &  Heat  Company  and  the  Diamond 
Ice  &  Storage  Company,  and  the  subse- 
quent transfer  and  sale  to  the  respondent 
company,  denies  any  fraud  or  conspiracy  to 
defraud,  and  affirmatively  alleges  that  the 
transactions  complained  of  were  authorized 
at  a  regular  meeting  of  the  stockholders 
of  the  respondent  company;  that  the  ap- 
pellant was  present  and  voting  at  such  meet- 
ing, and  was  opposed  to  the  action  of  the 
majority;  that  at  the  time  of  such  author- 
ization the  respondent  company  bad  under 
consideration  the  execution  and  delivery  to 
the  Northern  Trust  Company  of  Chicago  of 
a  mortgage  or  trust  deed,  to  secure  an  issue 
of  $7,500,000  of  its  bonds;  that  it  was  the 
intention  to  then  issue  $1,150,000  of  such 
bonds  and  sell  the  same  to  N.  W.  Harris  & 
Co.,  for  the  purpose  of  supplying  the  com- 
pany with  funds  for  its  corporate  usee, 
among  which  was  the  purchase  of  the  sto<* 
and  properties  of  the  two  corporations  refers 
red  to;  that  the  company  was  not  willing 
to  execute  said  mortgage,  nor  to  issue  said 
bonds,  nor  were  the  owners  of  the  trans- 
ferred properties  willing  to  transfer  the  same 
to  the  company  unless  appellant  would  waive 
and  withdraw  his  objection;  that  thereupon 
appellant  did  waive  all  objections  to  the 
transaction,  and  did  signify  his  acquiescence 
in  the  same  by  executing,  after  a  complete 
investigation  and  with  full  knowledge,  the 
following  waiver:  "Seattle,  Wash.,  July  17, 
1905.  Messrs.  N.  W.  Harris  &  Co.,  and  N. 
h!  Latimer  and  his  associates  la  what  is 
known  as  the  Diamond  Ice  &  Storage  Co., 
Syndicate — Gentlemen:  While  the  purchase 
by  the  Seattle-Tacoma  Power  Company  of 
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the  propertiee  ot  the  Mntual  Light  &  Heat 
CJompany  and  the  nineteen  hundred  ninety- 
four  (1904)  shares  of  the  capital  stocls  of 
the  Diamond  Ice  &  Storage  Company,  as 
authorized  and  directed  at  the  meetings  of 
the  stockholders  of  the  Seattle-Taooma  Pow- 
er Company  and  of  the  board  of  trustees  of 
that  corporation,  held  on  June  15,  1906,  and 
June  19,  1905,  did  not  meet  with  my  approv- 
al as  a  matter  of  business  expediency,  yet 
after  a  further  and  full  investigation  of  all 
the  facts,  and  in  view  of  the  figures  sub- 
mitted and  explained  to  me  by  Mr.  liatimer, 
and  in  order  that  the  proposed  purchase  of 
certain  first  mortgage  bonds  of  the  said  Seat- 
tle-Tacoma  Power  Company  may  be  complet- 
ed by  Messrs.  Harris  &  Co.,  and  in  order 
that  the  sale  and  transfer  of  the  properties 
of  the  Mntual  Light  &  Heat  Company  and 
the  said  shares  of  stock  of  the  said  Diamond 
Ice  A  Storage  Company  may  be  finally  ef- 
fected and  completed  free  from  any  objec- 
tion upon  my  part,  and  In  order  that  the 
said  properties  and  stock  may  be  brought 
under  the  lien  of  the  mortgage  securing  the 
said  bonds,  I  do  hereby  ratify  and  confirm 
each  and  all  of  the  proceedings  taken  and 
done  at  any  and  all  of  the  said  meetings 
of  said  board  of  trustees  and  of  the  stock- 
holders of  said  Seattle-Tacoma  Power  Com- 
pany in  accordance  with  and  as  shown  by 
tbe  copies  of  the  minutes  hereto  attached. 
Chas.  H.  Baker.  Executed  in  presence  of: 
Thomas  B.  Hardin." 

The  answer  further  set  forth  that,  rely- 
ing upon  this  waiver  of  all  objections,  the 
aforesaid  mortgage  was  executed  in  August, 
1905,  covering  the  property  acquired  from 
the  syndicate,  and  $1,082,000  of  bonds  issued 
and  sold  thereunder.  It  is  further  alleged 
that,  in  June,  1006,  the  power  company  exe- 
cuted an  additional  or  supplemental  mort- 
gage to  the  same  trust  company,  to  secure 
these  bonds;  that  the  property  acquired  by 
the  power  company  from  the  syndicate  was 
purchased  in  good  faith — that  is,  was  fully 
worth  the  amount  paid — and  that  no  objec- 
tions were  ever  made  after  the  purchase 
until  appellant  commenced  his  action,  some 
two  years  after  the  transaction  complained 
of.  Appellant  sougUt  to  overcome  the  ef- 
fect of  this  waiver  of  his  objections  by 
pleading  in  his  complaint,  in  evident  antici- 
pation of  its  value  to  respondent  as  a  de- 
fense, that  it  was  signed  under  duress, 
and  that  he  did  not  withdraw  or  surrender 
bis  opposition  to  the  alleged  wrongful  acts 
of  respondent  in  bringing  about  the  sale  and 
transfer  to  the  power  company;  and,  evi- 
dently anticipating  a  charge  of  laches,  he 
pleaded  further  that  he  delayed  in  bringing 
suit,  hoping  some  favorable  contingency 
would  arise  in  which  the  matter  might  be  sat- 
isfactorily adjusted.  Upon  the  trial  appellant 
waived  any  claim  to  rescind  the  sale,  and 
confined  bis  efforts  to  an  attempt  to  obtain 
a  restitution  to  the  power  company  of  the 
profits  of  the  sale.    These  profits  he  alleged 


were  about  $50,000,  while  respondent  admits 
the  profits  to  be  $24,278.87. 

The  facts  upon  which  there  seem  to  be 
now  no  contention  are  these:  The  Seattle- 
Tacoma  Power  Company  was,  -in  1905,  en- 
gaged in  supplying'  electricity  to  the  cities 
of  Seattle  and  Tacoma,  and  had  been  seeking 
to  establish  itself  in  Seattle  as  a  retailer 
of  such  power.  In  this  effort  it  found  itself 
confronted  with  serious  opposition,  especial- 
ly in  the  business  section  of  the  city  where 
the  most  profitable  business  was  to  be  found. 
This  opposition  was  furnished  by  the  Seat- 
tle Electric  Company,  and  the  Mutual  Light 
&  Power  Company,  each  of  which  was  own- 
ing and  operating  a  steam-heating  plant  in 
connection  with  its  electric  lighting  busi- 
ness. The  Seattle  Electric  Company's  beat- 
ing franchise  covered  that  portion  of  Seat- 
tle's business  district  south  of  Madison  street,- 
and  the  Mutual  Light  &  Power  Company 
and  the  Diamond  Ice  &  Storage  Company's 
franchise  covered  that  portion  north  of  Mad- 
ison street  The  Mutual  Light  ft  Power 
Company  and  the  Diamond  Ice  &  Storage 
Company  were  closely  allied  corporations, 
being  controlled  by  a  Mr.  Crane,  and  were 
virtually  operated  as  one  company.  The  sit- 
uation was  therefore  this:  The  Seattle-Ta- 
coma Power  Company  could  sell  only  light 
and  power;  the  rival  companies  could  sdl 
heat,  light,  and  power,  and.  In  order  to  ob- 
tain the  business,  could  and  did  make  rates 
for  light  and  power  at  comparatively  low 
rates,  while  exacting  a  high  rate  for  heat, 
which  could  be  done  because  of  no  competi- 
tion in  the  territory  covered  by  the  respec- 
tive franchises.  These  low  rates  for  light 
and  power  the  power  company  could  not 
meet  and  do  business  on  a  profitable  basis. 
It  therefore  found  itself  in  a  precarious 
financial  condition.  It  could  not  get  busi- 
ness; it  could  not  i>ay  dividends;  it  could 
not  even  pay  its  taxes.  At  this  juncture  of 
affairs.  It  became  known  that  the  Mutual 
Light  &.  Power  Company  and  the  Diamond 
Ice  &  Storage  Company — the  Crane  proper- 
ties— were  for  sale,  and  it  was  at  once  evi- 
dent that,  should  these  properties  fall  into 
the  hands  of  the  Seattle  Electric  Company, 
the  power  company  would  virtually  have  to 
go  out  of  business  so  far  as  the  big  busi- 
ness of  the  city  was  concerned.  It  was 
therefore  not  only  desirable,  but  almost  nec- 
essary, that  the  Crane  companies  should  be 
controlled  by  the  power  company.  This  sit- 
uation was  called  to  the  attrition  of  the 
trustees  by  the  manager  of  the  company,  in 
a  letter  in  which  he  showed  how  the  power 
company  was  losing  some  $60,000  a  year  by 
virtue  of  the  situation,  and  how  imperative 
it  was  that  the  Crane  properties  be  acqbired 
and  the  power  company  thus  put  in  a  situa- 
tion where  it  could  obtain  business  in  the 
downtown  section  of  the  city.  The  po-«ver 
company,  however,  had  no  money  to  make 
this  purchase,  and  it  was  then  that  Mr.  Lat- 
imer, the  president  of  the  company,  after 
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consultation  with  its  other  officials  and  local 
stockholders,  organized  this  syndicate  and 
erentually  purchased  the  Crane  properties, 
in  order  that  such  properties  might  be  in 
friendly  hands  until  such  time  as  the  power 
company  was  in  a  position  to  take  them 
over.  The  purchase  by  the  syndicate  was  in 
April,  1905,  and  on  June  19,  1905,  at  a  called 
meeting  of  the  stockholders,  after  bearing 
the  report  of  a  committee  previously  apjMlnt- 
ed  to  investigate  the  Crane  properties  and 
report  on  their  value,  the  purchase  by  the 
power  company  was  authorized  by  the  stock- 
holders. It  Is  apparent  from  what  happened 
at  this  meeting  that  there  was  a  full  and 
complete  disclosure  of  all  the  facts  in  rela- 
tion to  the  matter;  it  was  very  fully  dis- 
cussed by  a  number  of  those  present,  and 
ail  seemed  to  have  a  full  knowledge  and  un- 
derstanding of  the  situation  at  the  time 
the  purchase  was  authorized.  In  addition  to 
the  other  facts  upon  which  the  stockholders 
acted  at  this  meeting  of  June  19th  were 
three  reports  made  in  full  detail  by  certified 
public  accountants,  showing  the  exact  situ- 
ation of  the  Crane  properties,  at  the  time  of 
the  taking  of  the  option  to  purchase  by  the 
syndicate,  some  time  prior  to  April,  the  sit- 
uation in  April  at  the  time  of  the  purchase 
by  the  syndicate,  and  the  situation  on  June 
19th,  the  day  of  the  purchase  by  the  power 
company.  These  reports  covered  the  condi- 
tion of  the  Crane  properties  for  the  years 
1902,  1903,  1904,  and  1905.  The  evidence 
shows,  in  addition  to  making  known  the 
price  at  whidi  the  syndicate  purchased  ($320,- 
000)  and  the  price  asked  of  the  power  com- 
pany ($349,600),  a  full  statement  was  made 
of  moneys  expended  by  the  syndicate  in  its 
control  of  the  property,  and  the  profits  of 
the  business  during  the  period  of  its  own- 
ership. In  fact,  it  is  difficult,  after  reading 
the  record,  to  imagine  what  additional  knowl- 
edge could  have  been  communicated  to  the 
stockholders  in  order  for  them  to  obtain  a 
full  and  complete  understanding  of  the  sit- 
uation. That  they  did  so  Is  evidenced  best  by 
their  act  Appellant  admits  the  wisdom  of 
their  act,  by  saying  in  his  brief  "the  evli 
dence  is  conclusive  in  this  case,  upon  the 
point  that  the  properties  of  the  Mutual  Light 
&  Heat  Company  were  properties  which  it 
was  almost  necessary  for  the  power  company 
to  acquire."  It  is  equally  conclusive  to  our 
mind,  as  found  by  the  court  l)elow,  that  at 
the  meeting  of  the  stockholders  of  the  pow- 
er company  on  June  19th,  held  to  consider 
the  purchase  of  the  Crane  properties  from 
the  syndicate,  "said  meeting  was  fairly  held, 
and  that  all  the  facts  and  circumstances  in 
connection  with  said  sale  were  fully  and 
clearly  disclosed  to  the  stockholders  of  said 
Seettle-Tacoma  Power  Company;  that  it 
was  fully  known  and  understood  by  said 
stockholders  at  said  meeting  and  prior  to 
said  sale  who  were  the  owners  of  the  prop- 
erty, and  from  whom  the  same  was  being 
purchased  and  the  amount  of  profit  which 


the  sellers  were  making  on  such  sale;  that 
plaintiff,  prior  to  the  consummation  of  said 
sale  and  with  full  knowledge  of  all  the 
facts  and  circumstances  connected  with  the 
same,  acquiesced  in  such  sale  and  waived  all 
objections  thereto." 

The  contention  of  appellant  is  that  the 
trustees  of  a  corporation  stand  in  a  fiduciary 
relation  to  the  corporation,  and  are  to  be  re- 
garded as  its  agents  to  transact  its  business 
for  the  benefit  of  its  stockholders:  that,  so 
standing  and  so  acting,  all  their  acts  must 
be  for  the  benefit  of  the  corporation,  and  not 
for  their  own  benefit;  and,  if  by  their  acts 
they  receive  any  profit  from  the  corporation's 
business,  equity  will  regard  such  profit  as 
the  property  of  the  corporation.  As  an  ab- 
stract statement  of  a  legal  proposition,  that 
such  Is  the  law  will  readily  be  admitted: 
but,  like  every  other  rule  at  law,  It  must  be 
concreted  with  proper  facts,  before  it  will  be 
announced  as  the  law  in  any  given  case.  No 
such  facts  are  present  in  tills  record.  There 
is  nothing  In  the  law  to  prevent  trustees  or 
other  officers  of  a  corporation,  who  may  as 
individuals  own  certain  property  which  it 
is  necessary  or  advantageous  for  the  corpora- 
tion to  acquire,  from  selling  such  property 
to  the  corporation  at  its  fair  value,  and  mak- 
ing a  profit  on  the  transaction,  when  such 
sale  is  made  with  a  full  disclosure  on  the 
one  side  and  a  full  understanding  on  the  oth- 
er side  of  all  the  facts  entering  into  or  af- 
fecting the  transaction.  In  so  doing  they 
are  not  within  the  rule  contended  for  by  ap- 
pellant dealing  with  the  property  of  the  cor- 
poration' and  reserving  to  themselves  the 
profits.  OThey  are  dealing  with  their  own 
property,  which,  if  desired  by  the  corpora- 
tion, can  be  sold  and  purchased  as  may  any 
other  property  derived  from  any  other  source. 

Appellant  in  his  argument  urges  the  fact 
that  members  of  the  syndicate  represented 
the  majority  of  the  stockholders,  either  in 
their  own  holdings  or  by  virtue  of  proxies 
from  other  stockholders,  and  says,  In  making 
disclosures  and  in  selling,  they  were  dis- 
closing to  themselves  what  they  already 
knew,  and  purchasing  in  one  relation  what 
they  already  owned  in  another.  It  does  not 
alter  the  legal  situation  that  the  syndicate 
represented  the  majority  of  the  stock  either 
in  person  or  by  proxy.  In  voting  their  own 
stock,  or  that  which  they  represented  by 
proxy,  they  were  within  their  legal  rights. 
The  proxy  clothed  them  with  full  power  to 
represent  such  portions  of  the  stock,  and 
binds  the  absent  stockholder  to  the  same  ex- 
tent as  if  so  voted  in  person,  in  the  absente 
of  any  fraud  or  exceeding  of  authority,  as 
between  him  and  his  principal.  Synot  v. 
Cumberland,  117  Fed.  379,  54  C.  a  A.  553. 
Accepting,  as  a  further  rule  contended  for 
by  appellant,  that,  in  cases  of  dealing  be- 
tween a  stockholder  of  a  corporation  and 
the  corporation  itself,  the  burden  is  on  the 
stockholder  to  show  good  faith  and  honesty 
in  every  feature  of  the  transaction  and  to 
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such  end  the  transaction  will  be  carefully 
scrutinized  by  the  courts,  the  respondent  has 
fully  sustained  such  burden  in  this  Instance, 
and  the  most  exacting  scrutiny  discloses  no 
evidence  of  actual  or  Intentloiial  fraud,  or 
other  circumstance  that  should  be  permitted 
to  Impair  the  validity  of  the  transaction. 

We  are  further  of  the  opinion  that  appel- 
lant, by  reason  of'  his  written  waiver,  the 
execution  of  which  Induced  the  purchase, 
the  execution  of  the  trust  mortgage,  and  the 
Issuance  of  bonds,  is  now  estopped  from  seek- 
ing to  overthrow  such  purchase.  Neither  can 
we,  as  pleaded  by  him,  find  any  duress  or 
other  intimidating  reason  for  his  execution 
of  such  waiver.  At  the  time  of  the  purchase 
on  June  19,  1905,  he  opposed  the  purchase. 
Doubtless  be  had  reason  satisfactory  to  blm- 
relf  for  such  opposition.  One  month  later 
he  says:  "After  a  further  and  full  Investi- 
gation of  all  the  facts,  and  in  view  of  the 
figures  submitted  and  explained,"  he  with- 
draws his  opposition  and  ratifies  and  confirms 
the  entire  transaction.  He  then  waits  two 
years  before  again  expressing  his  attitude 
toward  the  transaction,  when  he  returns  to 
his  first  opinion  and  brings  this  action  to  set 
aside  the  sale  and  restore  the  profits.  Then 
he  waits  another  two  years  before  he  seeks  a 
trial  of  his  action.  That  such  conduct  is 
laches  jseems  to  us  irrefutable.  Wright  ▼. 
Tacoma  Gas  &  Electric  Light  Co.,  53  Wash. 
262,  101  Pac.  865. 

One  other  feature  of  the  record  requires  a 
ruling.  The  court  below  found  that,  subse- 
quent to  the  commencement  of  the  action,  N. 
W.  Harris  &  Co.  and  Howard  W.  Baker,  al- 
though not  made  parties  by  service,  yet,  be- 
cause of  the  commencement  of  the  action,  paid 
Into  the  power  company  the  sum  of  $12,195, 
and  being  of  the  opinion  that  the  corporation 
had  profited  to  that  extent  by  reason  of  ap- 
pellant's suit.  It  awarded  him  $750,  as  an  at- 
torney's fee  in  this  action.  From  this  i>or- 
tion  of  the  decree  the  power  company  brings 
a  croes-nppeal,  contending  that,  Inasmuch  as 
the  court  found  no  equity  In  plalntlfTs  ac- 
tion. It  was  not  Justified  in  awarding  him 
$750  as  an  attorney's  fee  for  bringing  an  un- 
justified suit;,  and  further  there  is  nothing 
to  Justify  a  holding  that  these  payments 
were  made  because  of  this  suit.  We  are  re- 
ferred by  appellant  to  a  number  of  cases 
holding  that,  where  a  stockholder  brings  an 
action  for  the  benefit  of  the  corporation,  and 
recovers  property  of  which  It  has  been  de- 
prived, he  is  entitled  to  recover  a  reasonable 
attorney's  fee.  Two  things  occur  In  these 
cases  which  are  not  present  here.  The  cor- 
poration had  been  wrongfully  deprived  of 
Its  property,  and  the  suing  stockholder  had 
been  successful  In  recovering  It  The  corpo- 
ration In  the  case  at  bar  has  not  been  wrong- 
fully deprived  of  its  property;  neither  has 
any  such  property  been  recovered.  Howard 
Baker  paid  back  his  share,  it  appears,  be- 
cause the  amount  was  small,  and  he  could 


not  afford  to  bother  with  It,  regardless  of  the 
right  or  wrong  of  the  matter,  and  have  trou- 
ble with  appellant,  who  is  his  brother.  Har- 
ris &  Co.  thought  they  had  a  legal  right  to 
the  money;  but,  inasmuch  as  they  had  made 
a  profit  on  the  bonds  and  were  associated  in 
various  ways  with  the  Bakers  in  the  affairs 
of  the  Baker  estate,  they  preferred  to  return 
the  money  rather  than  to  have  any  question 
raised  by  appellant  It  therefore  appears 
that,  while  appellant  has  not  been  successful 
in  his  action  in  demonstrating  that  there  is 
property  belonging  to  the  corporation  that 
should  be  restored  to  it  he  has  by  reason  of 
his  position  in  the  matter  caused  the  corpo- 
ration to  receive  $12,195  it  would  not  other- 
wise have  received.  The  bringing  of  this  ac- 
tion has  enriched  the  corporation  that  much. 
It  does  not  seem  equitable  to  us,  although 
conceding  the  case  is  not  within  the  rule  gen- 
erally applied,  to  permit  the  corporation  to 
retain  this  money  and  appellant  bear  all  the 
burden  of  ife  acquirement  It  Is  probably 
true  that  in  most  cases  where  counsel  fees 
have  been  allowed  In  actions  of  this  char- 
acter, the  payments  have  been  involuntary. 
Here  the  payment  was  voluntary,  but  it  was 
apparently  Induced  by  the  commencement  of 
the  action,  and  we  think  the  same  rule  should 
obtain. 

The  cross-appeal  Is  therefore  denied,  and 
the  Judgment  as  appealed  from  Is  affirmed. 

RUDKIN,  0.  J.,  and  CROW,  J.,  concur. 

DUNBAR,  J.    I  concur  on  the  ground  oC 

estoppel  alone. 

CHADWICK,  J.  I  cannot  agree  with  my 
associates  in  their  disposition  of  this  case. 
The  rule  being  that  trustees  of  a  corpora- 
tion act  In  a  fiduciary  capacity  and  are  to 
be  held  to  the  strictest  accountability,  a 
wrong  to  the  corporate  body  should  not  go 
uncorrected  because  of  equities  or  estoppels 
arising  between  Indlvidaal  stockholders.  If 
plaintiff  alone  were  concerned — that  is,  if 
the  loss  or  gain  were  chargeable  to  him 
alone — It  .might  be  properly  held  that  he 
was  estopped  to  maintain  this  action.  We 
may  admit  that  appellant  has  by  his  condfact 
estopped  himself,  but  In  this  class  of  cases 
it  Is  not  the  right  of  some  Individual  with 
which  we  are  concerned,  but  the  fundamen- 
tal principles  of  the  law;  and  the  rule  de- 
clared should  be  applicable  In  all  cases  where 
those  in  authority  use  their  place  and  power 
to  exploit  a  corporate  body  for  their  Individ- 
ual gain.  This  suit  Is  maintained  for  the 
benefit  of  the  corporation  which  has  suffered 
a  wrong  which,  by  reason  of  the  majority 
stock  holdings  of  the  manipulators  of  the 
deal,  it  was  powerless  to  prevent  In  Mora- 
wetz  on  Private  Corporations,  vol.  1  (2d  Ed.) 
S  662,  It  is  said:  "The  benefit  of  an  actl«n 
brongbt  by  a  corporation  necessarily  results 
to  all  the  shareholders  equally,  even  where 
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a  i)ortioii  of  them  were  parties  to  tbe 
wrong,  or  have,  by  acquiescence,  forfeited 
tbeir  equitabie  claims  to  redress.  And  this 
result  is  not,  as  a  rule,  unfair.  Tbe  only 
possible  metbod  of  working  out  tbe  rigbts 
of  tbe  parties  in  a  case  of  tbls  kind  is  to 
preserve  tbe  fiction  of  a  separate  corporate 
entity,  and  to  enforce  tbe  collective  and  ibe 
individual  rigbts  and  obligations  of  tbesliare- 
bolders  separately.  It  is  clear,  therefore, 
tbat  tbe  acquiescence  of  a  sbarebolder  in  a 
violation  of  tbe  corporate  rigbts,  or  even  a 
participation  in  tbe  wrong,  would  not  de- 
prive lilm  of  his  interest  in  the  cause  of  ac- 
tion belonging  to  tlie  corporation  as  an  en- 
tity. He  would  have  a  share  in  tbe  benehts 
of  a  recovery,  even  although  his  personal 
liabilities  should  be  thereby  increased." 

The  record  shows  that  the  acquisition  of 
the  Mutual  Light  &  Heat  Company  and  the 
Diamond  Ice  Company,  luiown  as  the  Crane 
companies,  was  essential  to  tbe  life  of  the 
power  company.  This  was  known  to  Mr. 
Latimer  and  bis  associates.  Tliey  confess  It, 
Justifying  the  purchase  of  the  competing 
companies  in  their  own  names  by  saying  that 
the  purchase  was  so  made  tbat  the  Crane 
companies  might  not  fall  into  unfriendly 
bands.  But  the  fact  remains  that  they  did 
not  purchase  it  in  their  individual  capacity, 
or  at  all,  until  tbey  had  a  purchaser  for 
the  property  at  such  figure  as  they  might 
choose  to  put  upon  it  Tbey  controlled  tbe 
stock  of  the  buying  as  well  as  the  selling 
corporations.  They  took  no  chances.  As  of- 
ficers of  tbe  power  company,  they  bad  a 
right  to  purchase  the  competing  companies, 
of  course,  but  only  for  the  benefit  of  the 
power  company;  for  equity  will  not  allow 
them  either  to  l>uy  tbe  competing  companies 
which  were  admittedly  in  a  position  to  de- 
stroy tbe  power  company,  and  thus  take  the 
work  of  destruction  In  their  own  hands  In 
defiance  of  their  duties  as  trustees,  or,  as 
they  did  in  this  case,  turn  tbe  property  over 
to  tbe  power  company  at  a  greatly  Increased 
price  and  to.  their  personal  profit.  The  trans- 
action should  be  held  to  have  been  made  for 
tbe  benefit  of  their  principal. 

In  Simmons  v.  Vulcan  Oil  &  Mining  Com- 
pady,  61  Pa.  217,  100  Am.  Dec.  630,  the 
court  quoted  from  Llndley  on  Partnership, 
as  follows:  "Judging  from  recent  events 
and  disclosures,  nothing  seems  more  common 
than  for  a  person  in  getting  up  a  company 
to  obtain  for  the  company  property  of  which 
it  Is  In  want,  and  try  and  make  the  com- 
pany pay  him  more  ttian  he  gave  for  It 
Such  a  transaction  can  never  stand.  There 
may  undoubtedly  be  a  valid  sale  to  a  com- 
pany by  persons  engaged  in  getting  it  up; 
but  once  let  it  be  shown  tttat  tbe  alleged 
vendor  obtained  the  property,  when  It  was 
bis  duty  to  obtain  it  for  tbe  company,  and 
it  immediately  follows  that  he  cannot,  with- 
out tbe  fullest  disclosure  on  his  part,  charge 
the  company  with  more  than  he  actually 
gav6"— citing  Bank  of  London  v.  Turrell,  S 


Jnr.  N.  S.  924,  and  Ort  Luxembourg  R.  R. 
Co.  V.  Magney,  25  Beav.  586. 

In  Thompson  on  Corporations  (2d  Ed.)  i 
1246,  It  Is  said  of  tbe  duties  owing  a  cor- 
poration by  ttie  directors  tbat:  "Well-set- 
tled rules  forbid  them  acquiring  for  them- 
selves the  property  which  It  is  their  duty  to 
acquire  for  the  corporation  and  which  Is 
necessary  for  its  purposes.  It  is  said  tbat 
such  dealing  would  he  equally  as  objection- 
able as  purchasing  from  the  corporation 
land  which  it  was  their  duty  to  sell  on  Its 
behalf.  'In  respect  to  this  class  of  dealings, 
directors  of  corporations  stand  upon  tbe 
same  footing  as  ordinary  trustees.'  It  is  a 
familiar  rule  tbat  a  trustee  is  disqualified 
to  act  by  the  intervention  of  a  personal  In- 
terest In  the  performance  of  his  duties  as 
such  trustee;  and  such  trustee  is  not  per- 
mitted to  obtain  title  to  property  where  be 
has  any  duty  to  perform  which  Is  inconsis- 
tent with  the  character  of  a  purchaser  on  bis 
own  account  The  rule  was  stated  by  the 
Supreme  Court  of  Utah  as  follows:  *Tbo 
president  and  board  of  directors  of  a  cor- 
poration are  trustees,  and  act  In  a  fiduciary 
capacity  for  Its  stockholders,  and  while  do- 
ing so  are  forbidden,  in  equity,  to  acquire 
any  interest  In  a  property  hostile  to  the  in- 
terests of  the  stockholders.'  Officers  acting 
as  agents  of  a  railroad  corporation .  cannot 
be  permitted,  while  acting  as  such,  to  buy 
lands  ostensibly  for  their  corporation  and 
take  conveyances  to  themselves  for  tbe  par- 
pose  of  reselling  it  to  the  corporation  at  an 
advance.  Thus,  tbe  law  will  not  permit  di- 
rectors of  a  corporation,  formed  for  the  pur- 
pose of  constructing  a  railroad  whose  duty 
it  is  to  acquire  the  right  of  way,  to  expend 
the  funds  of  the  corporation  in  making  ex- 
pensive improvements  upon  land  necessary 
for  the  railroad,  but  which  tbe  corporation 
has  not  acquired  the  right  to  use,  and  at  the 
same  time  to  purchase  the  identical  land  in 
their  individual  right,  and  avail  themselvee 
of  the  title  thus  acquired  to  make  extortion- 
ate demands  upon  tbe  company  for  tbe  use 
of  such  land.  The  rule  as  to  the  duty  of 
directors  in  such  cases  has  been  stated  thus: 
'It  is  a  breach  of  their  fiduciary  obligatloDS 
which  equity  will  not  tolerate'  for  such  of- 
ficers. In  antagonism  to  the  corporate  in- 
terest, to  oust  tbe  corporation  from  bene- 
ficial property  rigbts  which  ought  to  be  pre- 
served to  It  by  acquiring  the  property  them- 
selves. Derelictions  of  this  Und  are  treated 
as  a  fraud  on  tbe  corporation  from  which 
equity  will  raise  a  constructive  trust  in  its 
favor.'  On  tills  principle,  the  officers  of  a 
corporation  were  not  permitted  to  purchase 
lands  on  which  the  corporation  had  a  lease. 
A  director  will  not  be  permitted  to  act  in 
hostility  to  the  corporation  and  to  acquire 
for  bis  own  benefit  a  lease  of  the  premlsea 
occupied  by  such  corporation  or  of  premises 
necessary  for  its  use.  In  such  a  case  he  will 
be  treated  as  trustee  of  the  lease  ao  acqolr- 
ed  by  him." 
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In  Pepper  t.  Addlcks,  153  Fed.,  at  page 
405,  the  court,  speaking  to  the  same  sub- 
ject, says:  "His  liability  rests  upon  the 
fundamental  principle  that  one  who  occupies 
a  position  of  trust  and  confidence — such  as 
the  president,  or  a  director,  of  a  corporation 
— shall  never  be  permitted  to  abuse  his  of- 
ficial position  by  dealing  with  the  corporate 
property  for  his  private  gain.  If  he  so  deals, 
by  whatever  tortuous  devices,  bis  acts  are 
voidable  if  his  trail  can  he  followed,  and  he 
may  be  called  upon  to  account  for  the  prof- 
its that  be  has  wrongfully  made.  If  au- 
thority Is  needed  for  so  plain  a  proposition, 
it  may  be  found  in  Wardell  v.  Railroad  Co., 
103  U.  S.  651,  26  L.  Ed.  509 ;  Fox  v.  Mack- 
reth,  1  Lead.  Cas.  Bq.  (4th  Am.  Ed.,  Hare  & 
Wallace's  Notes)  237  et  seq. ;  McCants  v. 
Bee,  16  Am.  Dec  616,  note ;  Wilson  v.  Brook- 
shlre,  9  L.  R.  A.  792,  note;  Hlndman  v. 
O'Connor  [Ark.]  13  L.  K.  A.  490,  note;  4 
Thompson,  Corporations,  Sf  4672,  4674."  In 
this  case  the  promoter  of  the  deal  was  the 
president  of  the  corporation  and  also  a  di- 
rector. He  controlled  26,792  shares  of  stock. 
A  majority  of  the  directors  of  the  corjwra- 
tlon  were  interested  in  the  syndicate  and 
profited  thereby.  Members  of  the  syndicate 
had  control  of  30,551  shares  of  the  total, 
35,000.  It  is  because  of  situations  like  this 
that  courts  have  Intervened  and  frowned  up- 
on all  attempts  of  favored  stockholders  and 
ofiicers  of  corporations  to  enrich  themselves 
at  the  expense  of  their  companies. 

Much  has  been  said  about  a  full  disclosure 
of  the  facts.  It  is  utterly  Immaterial  and 
should  in  no  way  affect  the  issue.  That  the 
syndicate  should  make  a  full  disclosure  to 
the  power  company  was  a  mere  pretense  to 
satisfy  the  law,  for  the  men  composing  the 
syndicate  were  at  the  same  time  the  majori- 
ty stockholders  of  the  power  company.  They 
were  merely  passing  the  property  from  their 
right  hand  to  their  left.  They  disclosed  to 
themselves  only  what  they  already  knew, 
and  did  what  tbey  would  not  have  under- 
taken to  do  if  they  had  not  been  in  control 
with  power  to  receive  the  property.  When 
the  same  man  buys  and  sells,  what  comfort 
to  the  minority  stockholder  or  the  corporate 
entity  is  there  in  finding  that  precedent  to 
the  transfer  be  made  a  full  disclosure  of 
the  facts — to  himself?  The  record  in  this 
case  shows  simply  an  artful  deal  in  high 
finance,  and  lae  profit  less  a  Just  return  to 
the  promoters  of  the  scheme  for  the  use  of 
the  money  advanced;  and  such  expenses  or 
expenditures  as  were  put  out  for  the  main- 
tenance of  the  Crane  companies  should  be 
covered  back  into  the  treasury  of  the  power 
company.  It  should  not  be  possible,  for  it  is 
against  the  policy  of  the  law,  to  defeat  these 
Just  principles  by  bookkeeping  methods  which 
can  at  best  cover  the  real  transaction  with  a 
transparent  veil. 


(61  Wash.  B74) 
SIMONS  T.  WILSON. 
(Supreme  0>urt  of  Washington.    Jan.  7,  1911.) 

1.  MuNiciPAi.     Corporations     ({     663*)  — 

StbBBTS— INJUBT  TO    TbEES— RiOHT   OF    AC- 
TION. 

Rem.  &  Bal.  Code,  $  039.  providing  that 
whenever  any  person  cuts  or  injures  any  tree, 
etc.,  on  the  street  or  highway  in  front  of  an- 
other's bouse,  without  lawful  authority,  the 
judgment  in  an  action  against  the  trespasser,  if 
It  l>e  for  plaintiff,  shall  be  for  treble  die  dam- 
ages assessed,  gives  a  ri^t  of  action  to  a  lot 
owner  against  one  cutting  trees  on  the  street 
adjacent  to  his  lot,  irrespective  of  whether  the 
fee  to  the  street  is  in  the  municipality  or  in 
him. 

[Ed.  Note,— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1440;    Dec  Dig.  i 

2.  MUNICIPAI,      COBPORATIONS      (J      663*)   — 
STBEETS— OWNEBSHIF  OF  FEE. 

The  fee-simple  estate  Of  streets  rests  in  the 
owner  of  abutting  property  and  not  in  the  mu- 
nicipality. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  1438;    Dec  Dig.  | 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Hunekei 
Judge. 

Action  by  Mildred  Simons  against  John 
A.  Wibson.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Afilrmed. 

O.  C.  Upton,  for  appellant  D.  W.  Henley, 
for  respondent. 

MORRIS,  J.  Respondent  ia  the  owner  of 
lots  in  Cannon  Hill  addition  to  Spokane, 
which  are  unimproved  and  unoccupied.  In 
the  street  abutting  on  the  north  of  said  lots 
and  in  the  alley  at  the  rear,  a  number  of 
pine  trees  were  growing.  Between  the  north 
lot  line  and  the  south  curb  line  of  the  streetr 
the  trees  were  from  six  to  twelve  Inches  In 
diameter.  Those  in  the  alley  were  some- 
what smaller.  In  March,  1909,  appelant, 
without  any  authority  or  permission  so  to  do, 
and  for  no  apparent  purpose  so  far  as  we  can 
ascertain  from  the  record,  cut  these  trees' 
down  and  carried  them  away.  Thereupota  Re- 
spondent commenced  this  action  under  Rem. 
&  Bal.  Code,  |  939,  providing:  "Whenever 
any  person  shall  cut  down,  girdle,  or  other- 
wise injure  or  carry  off  any  tree,  timber,  or 
shrub  on  the  land  of  another  person,  or  on 
the  street  or  highway  in  front  of  any  per- 
son's house,  village,  town  or  city  lot,  or  cul- 
tivated ground,  or  on  the  common  or  public 
grounds  of  any  village,  town,  or  city,  or  on 
the  street  or  highway  in  front  thereof  with- 
out lawful  authority.  In  an  action  by  such 
person,  village,  town  or  city  against  the  per- 
son committing  such  trespass  or  any  of 
them.  If  Judgment  be  given  for  the  plaintiff. 
It  shall  be  given  for  treble  the  amount  of 
damages  claimed  or  assessed  therefor."  TJp- 
on  the  trial,  the  court  found  for  re^wndent, 
and  assessed  the  damage  at  the  sum  of  $100, 
which,  as  provided  in  the  statute,  was  tre- 


•For  other  cuei  aee  same  topic  and  seeUon  NUMBER  fn  Deo.  Ulg.  *  Am.  Dig-  Key  No.  Sertee  *  Rep'r  Index** 
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bled,  and  Judgment  given  for  $300,  from 
wblch  defendant  appeals. 

The  contention  of  appellant  here  is  that 
respondent  has  no  right  of  action,  not  being 
the  owner  of  the  land  upon  -which  the  trees 
•were  growing  when  cut,  and  that  the  section 
quoted  simply  provides  the  measure  of  dam- 
age In  cases  where  the  right  of  action  exists 
independent  of  the  statute.  He  also  suggests 
tliat  the  lot  owner  Las  no  title  to  any  por- 
tion of  the  abutting  street.  It  seems  clear 
tliat.  Irrespective  of  whether  the  fee  to  the 
streets  is  in  the  municipality  or  the  abutting 
lot  owners,  a  right  of  action  is  given  by  this 
statute  to  the  lot  owner  against  any  person 
cutting  down  the  trees  growing  on  the  street 
adjacent  to  such  lot  The  statute  can  have 
no  meaning,  unless  it  be  a  recognition  of  the 
right  of  action  for  trespass  resting  in  either 
the  municipality  or  lot  owner.  It  could  avail 
appellant  nothing  if  the  right  of  action  was 
not  conferred  by  the  statute,  since  such  right 
undoubtedly  exists  irrespective  of  the  stat- 
ute. This  court  has  uniformly  held,  when- 
ever the  question  has  been  suggested,  that 
the  fee  to  the  street  rests  in  the  owner  of 
the  abutting  property.  Schwede  v.  Hemrlch 
Bros.  Brewing  Co.,  29  Wash.  24,  69  Pac.  362; 
Seattle  v.  Seattle  Electric  Co.,  48  Wash.  599, 
94  Pac.  194;  In  re  Third  Ave.,  Seattle,  54 
Wash.  460,  103  Pac.  807;  Glfford  v.  Horton, 
54  Wash.  595,  103  Pac.  988.  Under  such  a 
holding,  an  aindoubted  right  of  action  rested 
in  the  respondent.  So  that  It  is  Immaterial 
whether  the  right  exists  by  virtue  of  the  fee 
to  the  street  resting  In  respondent,  or  sim- 
ply by  reason  of  the  statute  irrespective  of 
the  fee. 

Such  being  the  case,  the  Judgment  Is  af- 
firmed. 

RtJDKIN,  C.  J.,  and  OHADWICK,  CEOW, 
and  DUNBAR,  JJ..  concur. 


(61  Wash.  646) 

PICKLE  V,  LINCOLN  COUNT!  STATE 

BANK  et  al. 

(Supreme  Court  of  Wasbington.    Jan.  7,  1911.) 

1.  Fbaud  (8  50*)— Evidence. 

Fraud  is  never  presumed,  but  must  tte  es- 
tablished by  dear  and  convincing  evidence,  and 
this  is  especially  true  where  the  integrity  of 
written  instruments  is  attacked. 

(Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  S§  46,  47 ;   Dec.  Dig.  §  50.*] 

2.  Biixs  AND  Notes  (§  520*)  —  Fbaud  —  Evi- 
dence. 

In  an  action  for  an  accounting,  evidence 
held  insnfficient  to  show  that  defendants  in- 
duced plaintiff  to  sign  a  note  and  mortgage  for 
$11,000  upon  the  representation  that  they  were 
drawn  for  $1,100. 

[E2d.  Note. — For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  i  520.*] 

Department  1.  Appeal  from  Superior 
Court,  Lincoln  County;  Henry  L.  Kennan, 
Judge. 


Bill  for  an  accounting  by  J.  R.  Pickle 
against  the  Lincoln  County  State  Bank  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    AflSrmed. 

John  M.  Gleason  and  Joseph  F.  Morton, 
for  appellant.  A.  J.  Hibschman  and  Ses- 
sions &  Warren,  for  respondents. 

PER  CURIAM.  This  Is  a  bill  In  equity 
for  an  accounting.  There  was  a  Judgment 
for  the  defendants.  The  plaintiff  has  ap- 
pealed. 

The  complaint  alleges,  in  substance,  that 
the  respondents  induced  the  appellant  to  ex- 
ecute a  note  and  mortgage  for  $11,000  upon 
the  representation  that  they  were  drawn 
for  $1,100,  and  that  the  latter  amount  rep- 
resented the  entire  indebtedness  of  the  ap- 
pellant to  the  resjKjndent  It  appears  from 
the  evidence  that  there  was  a  settlement  be- 
tween the  parties  on  June  6,  1908.  At  that 
time  the  appellant  and  his  wife  executed 
their  note  and  mortgage  for  $11,093.  The 
appellant  and  his  wife  and  the  respondents 
An  the  same  day  signed  a  statement  that 
they  had  settled  and  adjusted  all  their  prior 
business  transactions,  that  there  was  due 
from  the  appellant  and  wife  $11,093,  and  that 
they  would  execute  their  note  and  mortgage 
for  that  amount.  Some  time  after  the  set- 
tlement was  completed,  a  representative  of 
the  appellant  demanded  a  furtber  statement 
from  the  respondents,  and  they  said  to  him 
that  they  would  furnish  it  if  the  appellant 
and  wife  would  produce  their  bank  books 
and  checks,  and  that,  if  appellant  and  wife 
desired,  they  would  have  the  bank  books 
e.Kamined  and  an  account  made  by  an  ex- 
pert accountant.  This  offer  was  not  ac- 
cepted. At  a  later  date  the  books  of  the 
bank  were  examined  by  an  attorney  for  ap- 
pellant and  be  reported  to  appellant  and 
wife  that,  if  there  was  any  discrepancy  in 
the  accounts.  It  was  In  their  favor.  One 
of  the  respondents  while  being  cross-examin- 
ed several  times  stated  that  there  was  a 
record  of  the  matters  which  made  up  the 
$11,093,  and  that  with  very  little  delay  he 
could  produce  it  But  appellant  insisted 
upon  his  stating  the  transactions  without 
the  aid  of  the  Iraoks.  The  witness  finally 
said:  "I  should  think,  if  you  wished  to 
know,  I  could  get  it  for  you  In  a  minute." 
He,  however,  did  give  a  statement  from 
memory  which  showed  that  on  the  day  of 
the  settlement  the  appellant  and  wife  were 
owing  a  number  of  notes  and  an  overdraft, 
which,  including  a  Judgment  against  them 
and  paid  by  the  resiMndents,  aggregated 
about  $11,000.  At  the  close  of  the  case  the 
court  said:  "I  am  of  the  opinion  that  Mr. 
Pickle's  testimony  is  utterly  unworthy  of 
belief,  and  that  there  has  been  an  utter 
failure  to  show  any  fraud  in  that  settle- 
ment and  that  the  defendants  are  entitled 
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to  judgment."  It  appears  from  the  testimo- 
ny of  the  appellant  and  wife  that  they  knew 
that  a  much  larger  amount  than  $1,100  was 
dne  at  the  date  of  the  settlement.  More- 
over, they  knew  that  the  respondents  paid 
for  them  on  that  date  In  satisfaction  of  a 
Judgment  and  an  attorney's  fee  the  sum  of 
$2,250.  As  the  learned  trial  court  aptly 
said,  they  knew  that,  if  the  note  and  mort- 
gage were  drawn  for  $1,100,  there  was  a 
mistake  in  their  favor,  and  common  hones- 
ty demanded  that  they  should  have  had  it 
corrected.  Fraud  Is  never  presumed,  bat 
must  be  established  by  clear  and  convincing 
evidence.  This  is  especially  true  where  a 
party  assails  the  integrity  of  written  instru- 
ments. The  trial  court  saw  the  witnesses, 
observed  their  manner  while  testifying,  and 
arrived  at  the  conclusion  that  the  appellant 
failed  fo  make  a  case  which  warranted  an 
accounting.  A  careful  reading  of  the  evi- 
dence has  failed  to  convince  us  that  be  was 
In  error. 
The  Judgment  is  affirmed. 


(61  Wssll.  S47) 

THOMPSON-SPENCER  CO.  v.  THOMPSON 

et  al. 
(Supreme  Court  of  Washington.    Jan.  7,  1911.) 

1.  Pleadino  (I  406*)— Objections— Waivkb. 

Omission  of  a  suing  domestic  corporation  to 
allege  and  prove  payment  of  its  annual  license 
fee,  as  required  by  Rem.  &  Bal.  Code,  §  3715, 
was  waived  by  defendants'  failure  to  raise  the 
question  below  by  demurrer  or  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  i  406.*] 

2.  Pleading  (|  406*)— Objections— Payment 
OF  License— Insufficient  Objection. 

Motion  to  dismiss  plaintiff  corporation'* 
action  on  the  ground  that  its  proof  does  not 
show  a  ri^ht  to  recover  is  insufficient  to  ques- 
tion plaintiff's  omission  to  allege  and  prove  pay- 
ment of  its  annual  license  fee,  as  required  by 
Rem.  &  Bal.  Code,  i  3715. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  §  406.*] 

Department  1.  Appeal  from  Superior 
Court,  Stevens  County;  E.  H.  Sullivan, 
Judge. 

Action  by  Thompson-Spencer  Company 
against  O.  A.  Thompson  and  others.  Judg- 
ment for  plalntltr,  and  defendants  appeal. 
Affirmed. 

O.  C.  Moore  and  Martin  &  Wilson,  for  ap- 
pellants. Hamblen  /k  Gilbert  and  Danson  & 
Williams,  for  respondent. 

MOUNT,  J.  This  is  the  second  appeal  In 
this  case.  When  it  was  here  before,  the 
Judgment  was  reversed  and  the  cause  re- 
manded for  further  proceedings.  40  Wash. 
170,  94  Pac.  935.  The  facts  are  fully  stated 
In  the  report  of  the  former  appeal,  and  need 
not  be  restated  here.  We  there  held  that  the 
facts  broven  were  sufficient  to  afford  relief  to 
plaintiff  In  the  action.    Thereafter  the  cause 


was  remanded,  a  new  trial  was  had,  and  the 
trial  court  found,  in  substance,  that  the  land 
in  question  was  the  property  of  the  plaintiff; 
that  the  appellant  Martin  took  a  quitclaim 
deed  thereto  from  Thompson,  with  notice 
and  knowledge  that  Thompson  had  no  inter- 
est In  the  land,  and  without  any  considera- 
tion except  an  antecedent  debt  past  due.  A 
decree  was  thereupon  entered,  removing  the 
cloud  by  reason  of  the  quitclaim  deed  from 
Thompson  to  Martin.  The  defendants  have 
appealed  from  that  decree,  and  argue  that 
the  trial  court  should  have  dismissed  the 
action  because  the  plaintiff  is  a  domestic 
corporation,  and  the  complaint  did  not  al- 
lege and  the  proof  did  not  show  that  the 
corporation  had  paid  Its  annual  license  fee, 
under  section  3715,  Rem.  &  Bal.  Code. 

The  record  shows  that  the  action  was  be- 
gun in  the  year  1906,  and  was  completely  at 
issue  prior  to  the  passage  of  that  statute. 
In  Rothchlld  v.  Mahoney,  51  Wash.  633,  99 
Pac.  1031,  we  held  that  this  objection  must 
be  taken  either  by  denwirrer  or  answer,  and 
a  failure  to  do  so  waived  the  question.  The 
appellants  in  this  case,  at  the  close  of  plain- 
tiff's evidence,  moved  the  court  to  dismiss 
the  action,  because  "the  evidence  introduced 
does  not  show  a  right  of  recovery."  But 
the  ground  now  urged  was  not  speciflcally 
mentioned.  We  think  the  appellants  should 
have  stated  this  ground,  so  that  the  fact, 
could  have  been  supplied  if  the  respondent 
could  do  so.  The  qoiestlon,  not  having  been 
raised,  was  waived. 

The  other  questions  argued  are  questions 
of  fact.  The  evidence  Is  amply  sufficient  to 
show  that  Mr.  Thompson  had  sold  the  land 
to  plaintiff,  and  received  pay  therefor,  and 
had  no  equitable  interest  in  the  land  when 
he  deeded  it  to  Martin,  and  that  the  lattet 
was  advised  and  knew  of  all  the  facts.  The 
evidence  Is  sufficient  to  show,  also,  that  no 
present  consideration  passed  between  Thomp- 
son and  Martin,  and  Martin  therefore  was 
not  an  innocent  purchaser  for  value. 

The  Judgment  was  right,  and  must  there- 
fore be  affirmed. 

GOSE.  PARKER.  FUIiLERTON,  and 
CHADWICK,  JJ.,  concur. 


(61  Wash.  S76) 
PACIFIC  COAST  PIPE  CO.  v.    HEDICAN 

et  al. 
(Supreme  Court  of  Washington.    Jan.  7,  1911.) 

Quieting  Title   (§   7*)- Cloud   on  Title- 
Nature  OF  Instbument. 

Under  Rem.  &  Bal.  Ck>de,  |  809,  authoriz- 
ing the  determination  of  conflicting  claims  to 
real  estate,  an  action  to  remove  a  clond  on  ti- 
tle lies  where  the  person  in  possession  is  incom- 
moded by  the  assertion  of  some  claim  adverse 
to  him,  and  an  owner  in  possession  may  sue  for 
the  removal  of  a  cloud  on  his  title,  based  on  a 
mortgage  executed  by  a  stranger  to  the  title. 

[E!d.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §§  14-33;  Dec.  Dig.  {  7.*] 
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Department  2.  Appeal  from  Superior 
Conrt,  Spokane  County;  J.  D.  Hinkle, 
Judge. . 

Action  by  the  Padflc  Coast  Pipe  Company 
against  Daniel  Hedican  and  others.  From 
a  Judgment  of  dismissal,  rendered  on  sus- 
taining a  demurrer  to  the  complaint,  plain- 
tiff appeals.     Reversed  and  remanded. 

P.  0.  Shine,  for  appellant.  McWilliams  & 
McWilliams,  for  respondents. 

MORRIS,  J.  The  only  question  Involved 
in  this  appeal  is  whether  or  not  the  com- 
plaint, the  action  being  one  to  quiet  title, 
states  a  cause  of  action.  The  court  below, 
having  sustained  a  demurrer,  dismissed  the 
action  upon  appellant's  refusal  to  further 
plead,  and  from  such  judgment  this  appeal 
Is  taken. 

The  complaint  recites  that  the  plaintiff  is 
now  the  owner  and  for  a  long  time  has  been 
in  possession  of  the  land;  that  defendants 
claim  and  assert  an  interest  therein  adverse 
to  the  plaintiff,  which  claim  is  without  right, 
neither  of  the  defendants  having  any  right, 
title.  Interest,  or  estate  in  the  land;  that 
Thomas  Hedican,  one  of  the  defendants,  for 
the  purpose  of  defrauding  the  plaintiff  and 
acting  under  a  power  of  attorney  from  Dan- 
iel Hedican  executed  for  the  purpose  of  de- 
frauding plaintiff,  did  on  March  12,  1909, 
enter  into  a  conspiracy  with  defendant  Bol- 
ton, who  is  the  alleged  husband  of  the  nndi- 
Torced  wife  of  Daniel  Hedican,  who  is 
wrongfully  supposed  to  be  deceased,  to  and 
did  execute  a  mortgage  upon  the  land  to 
said  Bolton,  without  any  consideration, 
which  said  mortgage  was  placed  of  record 
and  purports  upon  its  face  to  be  a  lien  upon 
the  land;  that,  under  the  belief  that  Daniel 
Hedican  was  dead,  an  administrator  has 
been  appointed  for  his  estate,  which  said 
administrator  and  the  wife  of  Daniel  Hedi- 
can claim  an  Interest  in  the  land  because 
of  said  wrongful  alleged  death.  The  ground 
upon  which  the  demurrer  was  sustained,  as 
we  gather  from  the  briefs.  Is  that  the  com- 
plaint did  not  show  any  such  interest  in  the 
property  as  to  require  the  Intervention  of  a 
court  of  equity,  and,  even  If  snch  Interest 
be  shown,  the  alleged  cloud  is  not  of  such  a 
substantial  nature  as  to  Justify  an  action 
to  remove  It  The  argument  being  that  the 
mortgage  Is  shown  to  have  been  executed  by 
a  stranger  to  the  title,  and  that  the  com- 
plaint alleging  that  plaintiff  Is  now  the  own- 
er of  the  property,  it  does  not  appear  that 
it  was  the  owner  or  had  any  interest  in  the 
property  when  the  mortgage  was  given. 
Nor  does  it  appear  that  Daniel  Hedican  was 
not  the  owner  at  the  time  of  the  giving  of 
the  mortgage.  It  may  be  admitted  that 
many  states  hold  that.  In  order  to  constitute 
a  cloud  upon  title,  the  alleged  offending  in- 
strument must  upon   its  face   confer  some 


right  or  Interest  in  the  land,  and  that  it 
could  not  show  such  interest  If  executed  by 
a  stranger  to  the  title.  Such,  however,  Is 
not  the  rule  in  this  state;  actions  of  this 
character  being  permitted,  even  though  the 
claim  be  shown  to  be  absolately  Invalid,  up- 
on the  theory  that  Rem.  &  Hal.  Code,  I  809, 
has  enlarged  equity  Jurisdiction  In  cases  of 
this  character,  and  under  this  section  the 
action  may  now  be  brought  by  the  person  in 
possession  "for  the  purpose  of  stopping  the 
mouth  of  a  person  who  has  asserted  or  who 
Is  asserting  a  claim  to  the  plaintifTs  prop- 
erty. It  is  not  aimed  at  a  particular  piece 
of  evidence,  but  at '  the  pretensions  of  the 
Individual,"  and  "it  Is  sufficient  that  the 
party  in  possession  is  Incommoded  or  dam- 
nified by  the  assertion  of  some  claim  or  In- 
terest in  the  property  adverse  to  him."  Mc- 
Gulnness  v.  Harglss,  56  Wash.  162,  103  Pac 
233,  and  cases  there  cited.  Under  the  above 
rule,  this  complaint  stated  a  cause  of  action, 
and  it  was  error  for  the  court  to  sustain  the 
demurrer  and  enter  a  Judgment  of  dismissal. 
The  Judgment  Is  reversed  and  the  cause 
remanded  for  further  proceedings. 

RUDKIN,   C.   J.,   and    CHADWICK   and 
DUNBAR,   JJ.,   concur. 

(61  Wash.  &0) 
JORDAN  T.  WEECH  et  aL 
(Supreme  Court  of  Washington.    Jan.  7,  1911.) 

1.  Railboads  (i  113*)— Right  of  Wat  Deeds 
— Waiveb  of  Damages. 

A  railway  right  of  way  deed  waiving  claims 
for  damaKes  tbrouKh  the  location,  construction, 
and  operation  of  the  road  waives  such  damages 
only  as  naturally  flow  from  the  ordinary  method 
of  constructioB  and  operation,  and  not  specific 
acts  of  negligence  not  necessary  or  usual,  and 
hence  does  not  defeat  the  grantor's  claim  against 
the  constructing  contractor  for  negligently  set- 
ting a  fire,  for  negligent  blasting,  and  for  cut- 
ting trees  and  fences. 

(EJd.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  i  361;   Dec.  Dig.  S  11S.»] 

2.  Assignments  (|  24*)  —  Assignabilttt  or 
Claim. 

A  claim  against  a  railway  contractor  for 
negligently  permitting  a  fire  to  escape  to  ad- 
joining land  is  assignable  as  being  one  which 
survives  to  claimant's  peraooal  representative. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  I  42;  Dec.  Dig.  {  24.*] 

3.  Railboads  ($  453*)— Fibes  Set  bt  Con- 
TBACTOB— Negligence. 

In  an  action  against  railway  contractors 
for  negligently  setting  a  fire  on  a  right  of  way 
and  permitting  it  to  escape  to  the  plaintiff's 
lands,  it  was  unnecessary  to  prove  any  defect 
in  the  engine,  that  it  was  negligently  operated, 
or  that  tiie  contractors  were  negligent  in  pei^ 
mitting  combustible  material  to  accumulate  on 
the  right  of  way. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  |  1657;    Dec.  Dig.  §  453.*] 

4.  Railboads  (§  453*)— Fibes— Dutt  of  Coh- 
tbactors. 

Where  the  soil  and  vegetation  on  a  rail- 
way right  of  way  are  dry  and  easily  ignited,  a 
railway  contractor  must  take  precaution  against 
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communication  of  fire  to  the  right  of  way  and 
its  spread  to  adjoining  lands. 

[Ed.  •  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  1659;    Dec.  Dig.  $  ^53.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Hunelte, 
Judge. 

Action  by  K  S.  Jordan  against  Patrlclc 
Welch  and  another.  Judgment  tor  plaintiff, 
and  defendants  appeal.    Affirmed. 

Robertson  &  Miller  and  Uarry  Rosenhaupt, 
for  appellants.  Charles  P.  Lund,  for  re- 
spondent 

MORRIS,  J.  Respondent  brought  this  ac- 
tion to  recover  damages  for  injuries  to  prop- 
erty occasioned  by  a  fire,  alleged  to  have 
been  started  by  appellants  and  by  them  per- 
mitted to  escape  to  respondent's  lands.  Ap- 
pellants are  railroad  contractors,  and  were 
engaged  in  constructing  the  right  of  way  of 
the  Spokane,  Portland  &  Seattle  Railway 
Company  through  respondent's  lands,  near 
Cheney.  This  right  of  way  bad  been  pur- 
chased by  the  railway  company,  and  appel- 
lants were  engaged  in  making  a  deep  cut 
through  what  had  formerly  been  a  meadow. 
The  loose  material  blasted  into  the  cut  was 
being  elevated  by  a  steam  shovel  Into  a  skip 
attached  to  a  derrick,  the  beam  of  which 
swung  the  skip  around  and  deposited  the 
material  upon  the  right  of  way.  The  engine 
operating  this  derrick  was  placed  on  (he 
bank  of  the  cut,  and  is  allied  to  have  been 
so  operated  as  to  emit  and  discharge  large 
quantities  of  sparks,  cinders,  and  live  coals 
upon  the  right  of  way,  which,  igniting  a  fire, 
was  i)ermltted  to  bum  until  it  had  been  com- 
municated to  respondent's  adjoining  meadow. 
The  negligence  complained  of  was  in  dis- 
charging the  fire  upon  the  right  of  waiy  in 
the  dry  grass  and  combustible  material,  and 
in  not  preventing  its  escape  on  to  respond- 
ent's land. 

Seven  causes  of  action  were  set  forth :  (1) 
The  destruction  of  the  meadow  Including  as 
a  special  Item  a  road  leading  from  the  farm 
to  Cheney ;  (2)  the  value  of  the  use  of  teams 
in  seeking  to  control  the  fire ;  (3)  damage  to 
four  horses  burned  in  the  fire;  (4)  damages 
for  cutting  trees  and  fences;  (5)  damages 
caused  by  rocks  thrown  by  the  blasting 
through  the  roof  of  respondent's  bam;  (6) 
damages  for  loss  of  time  to  respondent  and 
his  employes  in  seeking  shelter  from  the  fre- 
quent blasts;  and  (7)  an  assigned  claim  of 
damage  to  the  lands  of  John  Taylor  burned 
in  the  same  fire.  The  Jury  returned  a  sepa- 
rate verdict  upon  each  cause  of  action,  ag- 
gregating $2,636,  and  defendants  appeal.  A 
number  of  errors  are  assigned,  but  they  will 
all  be  disposed  of  in  so  far  as  they  merit 
attention  in  the  discussion  of  three. 

The  right  of  way  deed  from  respondent  to 
the  railway  company  contained  a  waiver  of 
all  damage  sustained  by  reason  of  the  loca- 


tion, construction,  and  operation  of  the  road. 
Appellants  sought  to  use  this  waiver  as  a  de- 
fense. The  court,  however,  refused  to  so  re- 
gard it.  We  see  no  error  in  so  holding.  The 
waiver  could  not  be  broader  than  its  terms, 
and  would  only  cover  such  dam'age  or  injury 
as  would  naturally  flow  from  the  ordiilary 
and  proper  method  of  construction  and  oper- 
ation. Such  a  waiver  would  not  destroy  any 
right  of  action  growing  not  out  of  the  ordi- 
nary happening  of  events  in  the  construction 
and  operation  of  the  road,  but  based  upon 
specific  acts  of  carelessness  and  negligence 
not  necessary  nor  usual  In  the  construction 
and  operation  of  the  road.  McMinn  v.  Pitts- 
burg M..&  Y.  Ry.  Co.,  147  Pa.  6.  23  Atl.  325. 

The  second  contention  is  thst  the  Taylor 
claim  for  damages  was  not  assignable,  as  it 
rested  in  tort  The  rule  governing  assign- 
ments of  causes  of  action  was  early  deter- 
mined In  this  state  in  Slauson  v.  Schwabacb- 
er  Bros.,  4  Wash.  783,  81  Pac.  329,  31  Am.  St 
Rep.  948,  where  it  was  held,  following  the 
New  York  rule  as  established  in  Zabriskie  v. 
Smith,  13  N.  Y.  322,  64  Am.  Dec.  551,  and 
Byxbie  v.  Wood,  24  N.  Y.  607,  that  the  true 
test  of  whether  or  not  an  action  was  assign- 
able was  whether  or  not  it  survived,  using 
this  language:  "We  think  it  may  be  fairly 
said  that  by  a  great  preponderance  of  au- 
thority, mere  personal  torts  which  die  with 
the  party,  and  do  not  survive  to  personal 
representatives,  are  not  capable  of  passing 
by  assignment  and,  conversely,  that  a  cause 
of  action  which  does  survive  to  the  personal 
representative  can  be  enforced  in  the  name 
of  the  assignee."  It  would  hardly  be  con- 
tended that  the  cause  of  action  for  damage 
to  the  Taylor  lands  did  not  survive  It  was 
therefore  a  proper  assignment,  and  it  was 
not  error  to  so  hold.  In  addition  to  the  Slau- 
son Case  we  held  In  Weed  v.  Foster,  109 
Pac.  123,  that  an  assi^ment  of  a  recovery 
or  part  of  a  recovery  in  tort  was  an  enforce- 
able contract 

The  next  and  main  contention  is  that  ap- 
pellants cannot  be  liable  in  the  absence  of 
proof  that  the  fire  was  caused  by  their  neg- 
ligence, assenting  there  is  no  proof  that  the 
engine  was  defective  In  any  manner,  or  that 
it  was  negligently  operated,  or  that  the  appel- 
lants were  negligent  In  permitting  combusti- 
ble material  to  accumulate  upon  the  right  of 
way.  The  charge  of  negligence  was  discharg- 
ing the  live  coals  upon  the  dry  grass  of  the 
right  of  way,  and  In  not  preventing  the  fire 
from  escaping  from  the  right  of  way  to  re- 
spondent's lands.  This  negligence  In  no  way 
Involved  any  defect  In  the  engine,  or  any  neg- 
ligent manner  of  operation,  except  as  the  Jury 
might  have  held  that  discharging  live  coals 
upon  the  right  of  way  under  the  circumstanc- 
es was  "negligent  operation."  The  engine 
might  have  been  in  the  best  possible  condition, 
and  yet  have  been  so  used  as  to  discharge  the 
fire,  and  as  there  was  evidence  to  justify  the 
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Jury  In  holding  that  the  fire  originated  from 
the  engine,  such  evidence  would  sustain  the 
charge  of  negligence  made.  Thompson  on 
Negligence,  $  2277,  says :  "The  circumstances 
luay  be  such  tliat  the  mere  act  of  setting  the 
Are  will  involve  such  obvious  danger  to  ad- 
joining property  as  affords  of  itself  evidence 
of  negligence."  The  season  was  dry.  The 
fire  was  In  August.  The  right  of  way  and 
the  respondent's  meadow  were  dry  and  easi- 
ly ignited.  The  soil  Itself  burned  easily,  and, 
when  once  ignited,  would  bum  below  the  sur- 
face until  moisture  was  reached.  Under  such 
circumstances,  it  was  the  duty  of  appellants 
to  take  precaution  against  the  communicat- 
ing of  any  Are  to  the  right  of  way,  or  its 
spread  to  adjoining  lands.  The  engine  may 
have  been  perfect  in  all  its  parts,  the  en- 
gineer may  have  been  the  best  obtainable, 
and  the  operation  of  the  engine  mechanically 
correct;  yet,  if  under  such  circumstances  as 
here  detailed  appellants  permitted  sparks  or 
live  coals  to  ignite  the  combustible  material 
upon  the  right  of  way  and  thence  to  com- 
municate Itself  to  respondent's  meadow,  they 
must  answer  for  the  damage. 

The  case  nearest  In  point  dted  in  the 
briefs  is  LonlsviUe,  New  Albany  &  Chicago 
R.  Co.  V.  Nltsche,  126  Ind.  229,  26  N.  B.  51, 
»  L.  R.  A.  750,  22  Am.  St.  Rep.  682,  where 
It  was  held  that  the  railroad  company  was 
liable  for  negligently  snffering  a  Are  upon  its 
right  of  way  to  escape  and  Injure  adjacent 
peat  or  turf  lands,  where,  on  account  of  the 
dry  season  and  the  combustible  character  of 
the  material,  it  was  reasonably  certain  that 
the  fire  would  escape  through  the  peat  Into 
the  adjoining  lands,  and  that  it  was  no  de- 
fense that  the  railroad  company  was  lawful- 
ly using  the  fire  upon  its  own  right  of  way, 
saying:  "A  lawful  act  may  be  done  In  such 
a  mode  or  under  such  circumstances  as  to 
make  it  wrongful,  and,  where  fire  is  used  in 
an  improper  manner  or  under  circumstances 
such  as  Inexcusably  Imperil  surrounding  or 
adjacent  property,  the  person  so  using  it  is 
a  wrongdoer."  Such  Is  a  statutory  rule  in 
this  state,  under  Rem.  &  Bal.  C6de,  {  5141 : 
"If  any  person  shall  for  any  lawful  purpose 
kindle  a  fire  upon  his  own  land,  he  shall  do 
it  at  such  time  and  in  such  manner  and  shall 
take  such  care  of  it  to  prevent  It  from 
spreading  and  doing  damage  to  other  per- 
sons' property,  as  a  prudent  and  careful  man 
would  do,  and,  if  he  fail  so  to  do,  he  st^all 
be  liable  In  an  action  to  any  person  suffer- 
ing damage  to  the  full  amount  of  such  dam- 
age." While  this  statute  has  no  special  con- 
trolling force  here,  as  this  action  is  not  with- 
in its  terms,  it  Is  Indicative  of  the  declared 
policy  of  this  state  In  requiring  care  and 
caution  in  handling  and  controlling  such  a 
destructive  agency. 

Finding  no  error,  the  Judgment  is  affirmed. 

RDDKIN,  C.  J.,  and  CROW  and  DUN- 
B.\R.  JJ..  concur. 


($1  Wash.  493) 
In  re  CITT  OP  EVHJRETT. 
AUSTIN  et  al.  v.  CITY  OF  EVEBBOT, 
(Supreme  Court  ot  Washington.    Jan.  5,  1911.) 

Municipal  Corpobations  (!  472*)— Acquisi- 
tion OF  Land  fob  Stbbets— Assessment  or 
Benefits— Validity. 

Where,  in  a  condemnation  proceeding  by  a 
city  for  streets,  the  court  admitted  on  the  rec- 
ord that  he  openly  declined  in  advance  to  ap- 
point as  commissioners  to  assess  benefits  any 
one  who  would  not  adopt  a  plan  by  which  un- 
platted property  should  be  assessed  more  than 
platted  property,  Irrespective  of  its  relation  to 
the  streets  or  to  the  benefits  derived  therefrom, 
arbitrarily  assuming  that,  because  the  property 
was  unplatted,  the  benefit  was  greater  than  the 
benefit  to  platted  property,  so  that  the  assess- 
ment should  be  proportionately  greater,  on  the 
theory  that  the  taking  of  land  for  streets  was  a 
benefit  to  unplatted  property,  since,  to  get  the 
most  out  of  the  property,  it  was  necessary  to 
plat  it,  the  assessment  of  benefits  was  invalid 
for  went  of  the  Imimrtlal  exercise  of  the  judg- 
ment of  the  commissioners  and  a  confirmation  of 
the  assessment  by  an  unbiased  judge,  to  both  of 
which  the  property  owners  were  entitled. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  472.*] 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  W.  Black, 
Judge. 

Petition  by  the  City  of  Everett  for  the  ee- 
tablishment  and  extension  of  streets  in  the 
city.  From  an  order  conflrming  the  assess- 
ment of  benefits  and  damages,  A.  D.  Austin 
and  others,  owners  of  property  affected,  ap- 
peal.    Reversed  and  remanded. 

Coleman  &  Fogarty  and  Todd,  Wilson  & 
Thorgrlmson,  for  appellanta  BenJ.  W.  Sher- 
wood, for  respondent 

PER  CUBIAM.  This  is  an  appeal  by  A. 
D.  Austin  and  six  other  owners  of  property 
assessed  to  pay  for  the  extension  of  High- 
land and  other  streets  in  the  dty  of  Ever- 
ett, from  the  judgment  conflrming  the  as- 
sessment roll.  Condemnation  proceedings 
were  duly  had  and  Judgments  entered,  fixing 
the  amounts  to  be  paid  for  the  property  tak- 
en and  damaged.  Thereupon  the  court  ap- 
pcilnted  one  set  of  commissioners  to  make 
up  the  assessment  rolls  on  the  five  streets 
Involved  in  the  condemnation  proceedings. 
The  five  rolls  were  prepared  and  a  consoli- 
dated hearing  had  thereon,  the  assessment 
rolls  being  confirmed  as  to  four  of  the 
streets  and  modified  by  charging  up  $485 
against  the  general  fund  in  the  case  of  the 
other  street.  The  facts  being  the  same  in 
each  of  the  five  proceedings,  and  the  legal 
controversy  being  the  same,  the  cases  were 
consolidated  below,  and  are  so  treated  here. 

The  errors  upon  which  appellants  rely  for 
a  reversal  are  that  their  property  was  not 
assessed  according  to  benefits,  and  Is  charg- 
ed with  more  than  Its  proportionate  share 
of  the  cost  of  the  Improvement.  From  an 
examination  of  the  record,  it  appears  that 
the  commissioners  adopted  a  plan  by  which 
they   assessed   unplatted   property  at   about 


*For  other  cuua  see  same  topic  and  section  NUMBBK  In  Dec.  Dig.  ft  Am.  Dif.  Key  No.  Series  *  Rep'r  Indexes 


Digitized  by 


KjOO 


gie 


Wash.) 


IN  RE  CITY  OF  EVERETT 


65& 


10  times  as  much  as  platted  property,  Ir- 
respective of  its  relation  to  the  streets,  or 
to  the  benefits  derived  therefrom,  arbitrarily 
assuming  that,  because  the  property  was  un- 
platted, the  tienefit  was  greatly  in  excess  of 
the  platted  property,  and  the  assessment 
should  therefor  be  proportionately  greater. 
This  resulted  In  one  case  of  an  assessment 
of  $3  upon  one  lot,  while  the  unplatted  prop- 
erty directly  across  the  street  for  the  same 
area  is  assessed  16  times  as  much.  In  oth- 
er cases  the  difference  is  $1.50  a  front  foot 
upon  platted  property  upon  one  side  of  the 
street,  while  upon  the  other  side  the  assess- 
ment Is  about  one-eleTenth  as  much.  An- 
other discrimination  shows  an  assessment  of 
$2  a  front  foot  on  unplatted  lands,  while 
lands  Immediately  north  thereof,  and  prac- 
tically In  the  same  relation  to  the  street, 
are  assessed  at  only  28  cents  a  front  foot. 
The  reasons  for  this  discrimination,  we 
think,  will  be  found  in  the  following  portion 
of  the  record  upon  the  hearing  below: 
"Cross-examination  by  Mr.  Sherwood:  Q. 
Mr.  Adamson,  in  giving  your  opinions  on 
these  various  assessments  in  these  various 
districts,  you  have  not  taken  Into  considera- 
tion at  all  the  fact  that  these  property  own- 
ers that  you  claim — who,  In  your  opinion 
were  overassessed — you  have  not  taken  Into 
consideration  the  fact  that  they  were  allow- 
ed very  large  awards  for  the  property  con- 
demned and  taken  as  part  of  these  proceed- 
ings? Mr.  Thorgrimson:  I  object  for  the 
reason  it  la  absolutely  Immaterial.  The 
Court:  •  *  •  1  so  announced  then  that 
if  I  could  do  it,  I  wanted  to  offset  the  bene- 
fits right  there.  I  said,  if  I  could  do  it;  I 
asked  the  law  of  the  question,  and  counsel 
convinced  me,  I  believe,  that  I  could  do  it. 
I  believe  Mr.  McKee  was  there  and  asked  if 
he  didn't  think  the  land  was  worth  more 
after  It  was  platted  than  it  was  before,  and 
he  said  he  thought  it  was,  and  I  took  that  as 
pretty  good  evidence  because  it  agreed  with 
me;  and  I  announced  then  that  if  I  could  do 
it,  I  would  so  declare,  and  counsel  said, 
then,  it  would  be  the  duty  of  the  commis- 
sioners to  take  that  into  consideration,  and 
I  did  not  Instruct  these  commissioners  at 
all,  but  I  did —  Mr.  Coleman:  Mr.  Ander- 
son was  present  at  the  time?  The  Court:  I 
have  no  doubt  he  was.  I  meant  that  the 
word  should  be  conveyed  to  the  commission- 
ers, because  I  had  seen,  in  the  Colby  ave- 
nue district  and  several  other  districts,  what 
I  thought  were  wrongs  done,  and  I  didn't 
propose  to  sit  up  here  and  see  it  done  while 
I  was  judge.  So  I  did  take  this  method  of 
substantially  telling  the  commissioners,  al- 
though they  were  not  appointed.  I  meant 
that  they  should  know  about  it;  that  this 
court  was  not  going  to  see  men,  who  were 
really  benefited  by  the  opening  up  of  a  street, 
bold  up  a  whole  community  and  gain  that 
much  more  than  they  ought  to ;  and  I  didn't 
like  the  allowance  of  great,  big  damages, 
and  I  tried  to  get  out  of  it    I  would  have 


allowed  a  good  deal  less.  Brother  Fogarty' 
dldnt  agree  with  me  at  all,  because  he  wa» 
interested  in  that  land  and  I  know  he  shook 
his  head  pretty  vigorously,  as  bis  habit  is; 
and  still  I  have  to,  without  reference  to  who 
tbey  are.  I  always  shut  my  eyes  to  who 
they  are  when  I  come  to  deciding  these 
questions.  I  felt  It  was  not  the  right  thing- 
to  do;  so  I  think,  right  now,  the  commis- 
sioners ought  to  take  that  into  consideration, 
in  awarding  benefits;  ought  to  take  into  con- 
sideration the  fact  that  these  people  are- 
getting  pay  for  something  that,  ordinarily^ 
they  ought  not  to  get  pay  for.  Mr.  Cole- 
man: Don't  your  honor  think  that  you  are- 
going  pretty  far  to  say  that  you  wouldn't 
stand  for  more  than  80  per  cent  in  thls- 
matter?  The  Court:  I  don't  know  but 
what,  if  the  whole  matter  came  up  together, 
the  fixing  of  damages  and  the  benefits,  I 
would  say  that  the  man  who  was  forced  to 
dedicate  bis  street  was  benefited  for  the- 
full  amount  of  the  land  taken,  because  of 
the  fact  that  every  practical  real  estate  man 
who  has  any  acreage.  If  he  wants  to  get  the 
most  out  of  It,  he  plats  it  into  lots  and 
blocks,  and  be  feels  that  he  is  getting  back 
more  by  giving  away  the  street  than  by 
keeping  it  If  I  put  the  question  the  other 
way.  What  would  you  do  with  your  land- 
to  get  the  most  out  of  It?  Why,  surely,  I 
would  dedicate  it  and  plat  It  with  streets 
and  alleys;  and  so  I  think  that  is  what 
every  sensible  man  would  do  with  towa 
property.  I  say  this  much  now,  because  I 
want  counsel  to  know  where  the  court  i» 
drifting  in  this  particular  case.  I  gave  it 
out — I  talked  to  the  dty  attorney  privately 
— and  I  said  to  him,  'When  you  recommend 
commissioners  to  this  court  while  I  know 
men  differ  about  this,  I  have  seen  so  muctk 
of  what  I  think  injustice  to  the  public  done- 
that  If  they  follow  out  that  old  idea.  I 
will  not  reappoint  them.  And  I  might — if  I 
have  power,  I  will — set  aside  the  whole  as- 
sessment and  appoint  men  that  will  come 
more  nearly  doing  what  I  thought  was  Just.'" 
So  I  told — I  will  let  the  record  show  that — 
I  told  the  city  attorney  that  in  recommend- 
ing men,  I  wanted  him  to  take  that  into- 
consideration,  and  that  I  wanted  to  let  him. 
and  the  commissioners  know  that  that  was 
my  idea.  I  had  seen  injustice  done  and  1 
thought  about  It  and  it  worried  me,  and  I 
didn't  propose  to  let  it  be  done  any  more;. 
BO  I  laid  do-wn  the  general  role,  which  1 
intended  to  influence  the  commissioners  ia 
doing  what  I  think  tbey  have  done  in  this 
case.  Mr.  Sherwood:  As  I  understand  It^ 
then,  you  overrule  the  objection?  Mr.  Thor* 
grlmson :  I  would  like  to  be  beard  on  that 
a  little  further  before  your  honor  passes  ott 
that  (Argument)  The  Court:  I  am  will- 
ing to  let  the  record  show  that  I  tried  to- 
infiuence  the  commissioners  to  that  extent 
because,  as  counsel  knows  very  well,  when 
I  gave  the  awards  I  said — they  said — 'You- 
cannot  consider  the  benefits,'  and  counsel  on 
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'both  sides  agreed  to  it,  and  still  I  wanted 
to  see  if  I  couldn't  do  it  Mr.  Coleman: 
That  was  a  question  under  the  statute.  The 
Court:  Then  they  convinced  me  that  they 
were .  right,  but  I  was  stretching  out  my 
arm  Just  as  far  as  I  could  then;  and  if  I 
had  had  my  way  about  it,  I  would  have  said 
to  Mr.  Coleman  and  Fogarty  and  some  of  the 
other  people  there,  *You  are  benefited  more 
than  you  are  damaged,  and  I  won't  allow 
you  anything.'  That  is  probably  what  I 
would  have  done,  if  I  had  any  authority; 
but  I  didn't  have  that  authority,  and  I  figur- 
ed out  that  that  could  be  taken  care  of  Just 
in  this  way,  that  the  commissioners  ap- 
pointed to  assess  the  benefits  ought  to  take 
that  into  consideration,  that  they  are  get- 
ting paid  for  the  land,  that  the  taking  away 
from  them  was  a  benefit  to  them,  rather 
than  a  damage,  and  that  they  ought  to  take 
that  into  consideration;  that  was  the  only 
fair  way  tliat  could  result  Now,  I  am 
willing  to  let  the  record  clearly  show  that, 
because.  If  I  am  wrong,  the  Supreme  Court 
can  say  so.  I  admit  I  endeavored  to  In- 
-fluence  the  commissioners  to  the  extent  that 
I  talked  to  the  city  attorney  about  it,  and 
I  said  if  these  commissioners  kept  on  doing 
the  way  they  have  been  doing  in  other 
cases,  I  will  not  appoint  them  and  I  will 
set  aside  the  whole  assessment  roll,  and  I 
will  appoint  new  commissioners  that  will 
more  nearly  carry  oSit  the  Ideas  of  the  court. 
I  would  have  been  a  little  more  Indignant 
about  some  cases,  where  I  have  sustained 
an  assessment;  and  I  furthermore  told  them 
if  they  went  onto  these  side  streets  where 
improvements  went  and  levied  very  large 
assessments,  that  I  would  set  that  aside. 
I  had  in  mind  Colby  avenue,  where  I 
thought  a  wrong  was  done  a  lot  of  people 
under  the  guise  of  law,  and  I  didn't  pro- 
pose to  do  it  nor  have  it  done,  as  far  as  I 
was  concerned.  That  is  the  fact,  and  I 
want  the  record —  Mr.  Coleman:  The  city 
attorney  told  me  that  you  wouldn't  stand 
for  more  than  80  per  cent  The  Court:  I 
don't  think  I  got  down  to  percentage,  but  I 
told  him  tliat  that  should  be  considered,  and 
if  they  didn't  say  that  they  considered  that 
I  would  probably  set  the  whole  matter  aside 
and  appoint  new  commissioners.  I  told  the 
city  attorney  that,  and  I  announced  to  all 
the  litigants  in  court  here  before  that  if 
I  could  do  it,  I  wouldn't  allow  these  people 
very  large  damages,  and  Mr.  Coleman  shook 
his  head  very  vigorously;  thought  I  was 
entirely  wrong.  But  the  court  did  influ- 
ence, I  think,  the  commissioners.  The  com- 
missioners bad  gone  before  on  the  theory, 
'Well,  we  will  divide  this  up  all  up  and 
down  the  street'  Here  is  a  man  who  has 
platted  his  land  and  dedicated  his  land  to 
the  public  and  got  nothing  for  it  and  the 
man  adjoining  him  that  couldn't  sell  his 
land  at  all,  unless  he  did  plat  it  and  did 
dedicate  the  street,  he  would  make  the  oth- 
er man  pay  him  damages,  because  he  was 


being  benefited;  and  I  didn't  think  it  was 
fair,  didn't  think  it  was  Just  and  didn't 
think  it  was  right  and  I  wanted  to  stop 
that  practice,  and  I  figured  the  only  way  I 
could  was  by  the  kind  of  men  I  got  in  as 
commissioners,  and  whether  they  would  con- 
sider the  matter  or  not,  and  I  did  that,  al- 
though in  the  particular  case  in  which  I 
did  it,  I  had  some  pretty  close  friends 
whom  I  knew  were  interested  directly;  but 
that  is  the  way  I  believe,  and  that  is  what 
I  did,  and  I  did  it  in  the  interest  of  honesty, 
as  I  look  at  it  and  square  dealing,  and  if  I 
am  wrong,  I  am  wrong,  and  the  record  may 
show  Just  exactly  what  I  did  do.  I  will 
overrule  the  objection.  Mr.  Thorgrlmson: 
Tour  honor  overrules  the  objection  on  the 
ground  that  It  is  material,  in  making  these 
assessments,  as  to  what  the  different  parties 
whose  land  was  assessed  received  as  awards 
for  the  land  taken?  The  Court:  Well,  prob- 
ably not,  stated  in  that  form;  but  the  ques- 
tion of  benefits  is  whether  they  had  any 
street  there  before  or  not  and  whether  a 
street  is  given  them  in  front  of  their  own 
property  that  they  would  have  to  give  any- 
how, if  they  were  going  to  sell  the  property. 
It  is  In  another  form;  I  think  the  objection 
should  be  overruled.     Objectors  except" 

We  think  it  is  apparent  without  giving 
other  reason  for  our  opinion,  that  the  court 
endeavored  to,  and  did,  influence  the  com- 
missioners in  fixing  their  assessments.  Each 
property  owner  is  entitled  to  the  fair  and 
Impartial  individual  Judgment  of  the  commis- 
sioners as  to  the  benefits  received  by  bis 
property  from  the  imju-ovement  in  question, 
and  when  he  desires  to  test  their  assessment 
In  court  he  is  likewise  entitled  to  a  fair  aud 
Impartial  hearing  before  an  unbiased  court 
It  is  manifest  these  appellants  bad  neither. 
Assessment  according  to  benefits  is  largely  a 
matter  of  opinion,  and  while  we  have  often 
refused  to  disturb  assessments  where  there 
was  a  conflict  in  the  testimony  as  to  the 
character  and  extent  of  the  benefits,  and 
have  held  the  assessment  roll  as  handed  in 
by  the  commissioners  and  confirmed  by  the 
court  was  conclusive  in  the  absence  of  fra\>d 
or  apparent  mistake,  we  liave  likewise  held 
it  will  not  be  so  regarded  when  it  appears 
to  have  been  arbitrarily  made;  such  an  as- 
sessment being  a  manifest  abuse  of  the  dis- 
cretion vested  in  the  commissioners.  In  re 
Westlake  Avenue,  40  Wash.  144,  82  Pac. 
279. 

In  the  case  of  In  re  City  of  Seattle,  55 
Wash.  519,  104  Pac.  799,  we  said  no  as- 
sessment would  be  disturbed,  unless  the  evi- 
dence was  so  clearly  predominating  as  to 
indicate  that  the  trial  court  had  lost  sight 
of  its  Judicial  discretion  in  determining  its 
judgment  The  remarks  of  the  trial  court 
as  above  quoted  would  seem  to  plainly  in- 
dicate his  mind  was  not  in  that  equal  poise 
to  carefully  and  considerately  weigh  the 
matter  before  htm,  and  exercise  a  Judicial 
discretion  in  arriving  at  bis  conclusion. 
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Tbe  order  of  oonflrmatloii  is  vacated,  and 
the  assessment  rolls  set  aside.  The  cause 
Is  remanded,  with  instructions  to  appoint 
new  commissioners,  and  prepare  new  rolls. 


«1  Wash.  414) 

CITY  OF  TACX)MA  ▼.  BODTELLR 
(Supreme  Coart  of  Wasliingtoii.    Jan.  4,  1911.) 

1.  Stbeet  Railboads  (I  70*)— Reoulatiowb 
AS  TO  Sbbvick—Obdinancbs— Reasonable- 
ness. 

A  municipal  ordinance  regnlating  the  fre- 
qaency  of  street  car  service,  enacted  under  the 
ceneral  power  reserved  in  ttie  ordinance  grant- 
ing a  street  railway  franchise,  is  valid,  provided 
it  is  reasonable,  to  be  determined  by  consider- 
ing whetber  the  regulation  has  been  carried  to 
the  point  where  it  has  become  confiscatory. 

(Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  fS  147^-149;  Dec  Dig.  i 
70.*] 

2.  STBEBT    RAII.BOADS    (|    70»)  —  RBauI.ATINO 

Service— Ordinances— Reasonableness. 
The  question  of  such  reasonableness  is  one 
of  fact  and  tbe  burden  of  proving  nnreasonabie- 
Bess  is  on  the  party  asserting  it 

[Ed.  Note*— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{.  147^-149;  Dec.  Dig.  I 
70.») 


8.  STREirr  Railboads  (J  70*)— ObdInanc: 

Reasonableness. 

The  question  of  such  reasonableness  is  a 
legislative  one  for  tbe  council  of  the  city,  sut>- 
Ject  to  review  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S|  147^-149;  Dec.  Dig.  { 
70.*] 

4.  CONSTITDTIONAL  LAW   ({   126*)— IMPAIEINO 

Obligation  of  Contracts  —  Street  Rail- 
way Franchise. 

A  street  railway  franchise  which  reserves 
to  the  city  tbe  right  to  require  the  cars  to 
make  "sufficient"  round  trips  each  day  author- 
i7.es  the  city  to  adopt  an  ordinance  prescribing 
the  frequency  of  cars,  as  against  the  objection 
that  it  impairs  the  obligation  of  a  contract  evi- 
denced by  tbe  franchise. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  ii  366-369;  Dec.  Dig.  i 
126.*) 

5.  CoNSTiTtrnoNAL  Law  0  126*)— Impaibihq 
Obligation  of  Contbacts— Street  Rail- 
WAT  Fbanchise. 

A  street  railway  franchise  reserying  to  the 
city  the  right  to  regulate  the  speed  of  cars,  and 
stipulating  that  it  may  require  cars  to  be  run 
two  round  trips  each  day,  fixes  the  minimum 
street  car  service,  and  does  not  prevent  the  city 
from  requiring  more  frequent  service;  and  an 
ordinance  prescribing  a  five-minute  service  is 
not  invalid,  as  impairing  the  obligation  of  a 
contract  evidenced  by  the  franciiise. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §|  147^-149;  Dec  Dig.  f 
126.*] 

4b  Constttdtionai.  Law  ({  126*)— Iufairino 
Obligation  op  Contbacts— Street  Rail- 
way FRANCHiaE. 

A  street  railway  franchise  stipulating  that 
the  city  may  adopt  ordinances  necessary  for 
tbe  protection  of  the  interests  of  tbe  city  and  to 
carry  out  tbe  provisions  of  the  franchise  re- 
serves to  the  city  power  to  regulate  tbe  fre- 
quency of  street  car  service;  and  an  ordinance 
pre»:rii>ing  the  frequency  of  service  is  not  in- 


valid, as  impairing  the  obligation  of  a  contract 
as  evidenced  by  the  franchise. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  147^1^149;   Dec  Dig.  { 

7.  Municipal  Corporations  (U  695,  596,  597, 
698*)— Police  Power. 

The  police  power  of  a  city  includes  the 
power  to  preserve  tbe  peace,  security,  health, 
morals,  and  general  welfare  of  the  city. 

[Ekl.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  !|  1321-1326;  Dec. 
Dig.  Si  565,  596,  597,  598.*] 

8.  Street    Railroads    (J    70*)— Rbodlatino 
Car  Service— Police  Power. 

The  police  power  reserved  to  a  city  in  a 
street  railway  franchise  stipulating  that  the 
city  may  adopt  ordinances  necessary  for  the 
protection  of  the  interests  of  tbe  city  vests  in 
the  city  the  power  to  determine  the  frequency 
of  street  car  service,  having  in  mind  the  general 
welfare  of  the  traveling  public,  and  tbe  health 
and  safety  of  the  citizens. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  K  147V&-149;  Dec.  Dig.  ( 
70.*] 

9.  Municipal  Corporations  (S  688*)— Pouce 
Power— Right  to  Surrender. 

A  city  may  not,  by  granting  a  street  rail- 
way franchise,  divest  itself  of  its  ^vemmental 
police  power,  the  exercise  of  which  is  neces- 
sary for  tbe  pnblic  welfare  and  safety. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1465;  Dec.  Dig.  I 
688.*] 

10.  Street  Railboads  (S  70*)— Police  Pow- 

EB— ReGITLATION  of  STREET  CAB   SERVICE. 

Under  Const  art.  11,  {  11,  authorizing  any 
city  to  make  local,  police,  and  sanitary  regula- 
tions, and  Rem.  &.  Bal.  Code,  §  7507,  subds.  9, 
36,  authorizing  any  city  to  reflate  tbe  opera- 
tion of  street  railroads  within  its  limits,  and  to 
provide  for  the  punishment  of  all  practices 
dangerous  to  tbe  public  safety,  a  city  empow- 
ered by  its  charter  to  regulate  the  operation  of 
street  railroads  within  its  limits  may  adopt  an 
ordinance  requiring  a  five-minute  street  car 
service  between  designated  hours  of  each  day. 

[Kd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  it  147Vi-149;  Dec  Dig.  I 
70.*] 

11.  Street  Railroads  (S  70*) — Ordinances— 
VALiorrr— Reasonableness. 

The  superintendent  of  a  street  railway 
company  in  a  city  in  charge  of  the  operation 
of  the  system  may  not  urge  that  an  ordinance 
providing  for  a  five-minute  street  car  service 
during  specified  hours  of  each  day,  and  impos- 
ing a  fine  not  exceeding  $100  for  a  violation,  is 
oppressive,  when  applied  to  him. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  147%-149;  Dec.  IMg.  i 
70.*] 

Rudkin,  G.  J.,  and  Chadwidc,  J.,  dissenting. 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County;  C.  tL  Easterday,  Judge. 

F.  A.  Boutelle  was  convicted  of  violating 
an  ordinance  of  the  City  of  Tacoma,  aBd  he 
appeals.    Affirmed. 

B.  S.  Grosscnp  and  W.  C.  Morrow,  for  ap- 
pellant T.  L.  Stiles,  F.  R.  Baker,  and  F.  M. 
Camaban,  for  respondent 

MORRIS,  J.  Appellant,  the  superintend- 
ent in  charge  of  the  mnning  and  operation 
of  the  street  ear  system  of  the  city  of  Ta- 


•Vor  ottier  cue*  see  same  topic  oail  sectloa  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  IndsxM 
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coma,  belonging  to  the  Tacoma  Railway  & 
Power  Company,  was  convicted  of  a  viola- 
tion of  Ordinance  No.  3883  of  said  city,  ad 
prosecutes  this  appeal.  Said  ordinance  Is 
as  follows:   . 

"An  Ordinance  Regulating  the  Operation  of 
Certain  Street  Cars  In  the  City  of  Tacoma 
by  the  Tacoma  Railway  &  Power  Compa- 
ny, and  Providing  a  Penalty  for  the  Vio- 
lation Thereof. 

"Whereas,  the  street  railway  service  ren- 
dered by  the  Tacoma  Railway  &  Power  Com- 
pany over  Its  line  from  South  Ninth  street  to 
Union  avenue,  South  Tacoma,  along  'C  street, 
Jefferson  avenue,  Pacific  avenue,  Delln  street 
'G'  street.  South  38th  street,  'M'  street,  South 
Fifty-Sixth  street.  Railroad  street  and  South 
Fifty-Fourth  street  Is  Inadequate,  In  that  a 
sufficient  number  of  cars  are  not  operated  to 
accommodate  the  number  of  passengers: 

"Now,  therefore,  be  It  ordained  by  the  city 
of  Tacoma: 

"Section  1.  That  from  and  after  October 
6th,  1909,  the  Tacoma  Railway  &  Power 
Company,  Its  managers,  servants  and  agents, 
be  required  to  operate  at  least  one  passen- 
ger street  car  each  way  every  ten  minutes 
between  South  Ninth  street  and  Union  ave- 
nue (South  Tacoma),  between  the  hours  of 
6:30  o'clock  a.  m.,  and  12:30  o'clock  a.  m., 
following,  and  one  car  each  way  every  five 
minutes  between  the  hours  of  6  o'clock  and  8 
o'clock  a.  m.,  and  between  the  hours  of  5 
o'clock  and  7:80  o'clock  p.  m.,  over  Its  line 
along  South  *C'  street,  Jefferson  avenue.  Pa- 
cific avenue.  Delln  street,  *G'  street.  South 
Thirty-Eighth  street,  'M'  street,  South  Fifty- 
Sixth  street.  Railroad  street  and  South  Fifty- 
Fourth  street. 

"Sec.  2.  Every  person  violating  the  provi- 
sions of  this  ordinance  shall,  on  conviction 
thereof,  be  fined  In  any  sum  not  exceeding 
one  hundred  dollars. 

"See.  3.  Each  day's  failure  of  said  Taco- 
ma Railway  &  Power  Company  to  comply 
with  the  provisions  of  this  ordinance  shall 
constitute  a  separate  offense." 

Appellant  urges  two  grounds  of  error:  (1) 
The  ordinance  Is  unconstitutional,  and  vio- 
lates the  guaranties  of  both  the  state  and 
federal  Constitution,  in  that  it  seeks  to  im- 
pair the  obligations  of  a  contract,  and  to  de- 
prive the  street  railway  company  of  Its  prop- 
erty without  due  process  of  law;  and  (2)  the 
city  was  without  authority  to  pass  the  or- 
dinance, it  was  not  authorized  under  the  spe- 
cific provisions  of  the  city  charter  confer- 
ring power  over  street  railways,  nor  can  It 
be  sustained  as  a  valid  exercise  of  the  police 
power.  The  street  railway  line  referred  to 
In  the  ordinance,  from  South  Ninth  street  to 
Union  avenue.  South  Tacoma,  is  known  as 
the  South  Tacoma  line,  and  is  operated  over 
portions  of  10  different  streets.  The  right 
to  operate  over  these  different  streets  was 
conferred  by  three  different  ordinances,  pass- 
ed at  as  many  different  times,  and  containing 


different  provisions  and  conditions  affecting 
the  franchise  therein  granted.  The  tracks  on 
Jefferson  avenue,  Pacific  avenue,  and  C  street 
are  operated  under  franchise  granted  by  Or- 
dinance No.  152  as  amended  by  Ordinance 
No.  238.  This  ordinance  was  passed  in  1887, 
and  section  6,  as  amended  In  '1889,  provides 
as  follows:  "The  city  council  may  regulate 
the  speed  for  running  the  cars  and  may  re- 
quire the  cars  to  be  run  on  or  over  the  lines 
of  said  railways  sufficient  round  trips  each 
day,  and  no  cars  shall  be  allowed  at  any 
time  to  stop  and  remain  upon  any  Intersection 
of  streets  for  a  longer  period  than  three  min- 
utes, and  any  violation  of  the  provisions  of 
this  section  shall  subject  the  owners  of  said 
railways  to  a  fine  of  not  less  than  five  or 
more  than  twenty-five  dollars  for  every  of- 
fense upon  conviction  thereof  before  any 
court  having  Jurisdiction."  The  tracks  on 
Delln  and  G  streets  are  operated  under  Or- 
dinance No.  188,  passed  in  1888,  section  6  of 
which  is  as  follows:  "The  city  council  may 
regulate  the  speed  for  running  the  cars  and 
may  require  cars  to  be  run  two  round  trips 
each  day  on  all  completed  portions  of  said 
railway  after  one  mile  thereof  Is  completed. 
No  car  shall  be  allowed  at  any  time  to  stop 
or  remain  npon  any  street  intersection.  The 
fare  upon  said  railway  over  the  whole,  or 
any  part  thereof,  shall  not  exceed  five  cents 
for  each  passenger,  including  ordinary  hand 
baggage.  Any  violation  of  the  provisions  of 
this  section  shall  subject  the  owners  of  said 
railway  to  a  fine  of  not  less  than  five  or 
more  than  twenty-five  dollars  for  every  of- 
fense, npon  conviction  thereof  before  any 
court  having  Jurisdiction."  The  franchise 
for  the  remaining  streets  was  granted  by  Or- 
dinance No.  860,  passed  in  1893,  section  12 
of  which  Is  as  follows:  "Nothing  in  this  or- 
dinance shall  be  so  construed  as  to  prevent 
the  city  council  of  the  city  of  Tacoma  from 
passing  all  ordinances  and  resolutions  neces- 
sary for  the  protection  of  the  Interests  of  the 
city,  and  to  carry  out  the  spirit  and  provi- 
sions of  this  franchise  or  ordinance,  or  from 
granting  to  any  other  street  railway  the  right 
to  cross  the  tracks  of  the  line  or  lines  of  this 
railway  at  the  same  grade." 

Appellant's  contention  Is  that  Ordinance' 
No.  3883,  in  providing  for  a  five-minute  serv- 
ice over  the  entire  South  Tacoma  line,  is  an 
attempted  Impairment  of  the  obligation  of 
the  contracts  between  the  city  and  the  rail- 
way company,  as  established  by  the  various 
franchises;  that,  as  to  the  first  group  of 
streets,  iihe  city  is  not  authorized  by  the  fran- 
chise to  determine  wliat  shall  be  "sufficient 
round  trips  each  day,"  as  provided  for  in  sec- 
tion 5,  supra;  that  such  clause  does  not  con- 
fer upon  the  council  the  right  to  determine 
arbitrarily  the  number  of  round  trips  each 
day  that  will  he  sufficient,  but  that  the  de- 
termination of  that  matter  presents  a  Judi- 
cial, rather  than  a  legislative,  question:  that,, 
as  to  the  second  group  of  streets,  the  provi- 
sion of  section  6,  supra.  Investing  the  city 
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council  with  power  to  "require  cars  to  be  run 
two  round  trips  each  day,"  is  a  manifest  ex- 
pression of  Intention  on  tbe  part  of  tbe  coun- 
cil; that  It  reserved  no  authority  to  require 
a  more  frequent  service  than  two  round  trips 
a  day;  that  the  third  group  of  streets  con- 
trolled by  the  provisions  of  section  12,  supra, 
have  no  reservation  whatever  as  to  any  au- 
thority in  the  council  to  require  any  specific 
degree  of  service,  or  to  determine  what 
should  be  a  sufficient  service,  there  being  no 
expressed  intention  in  section  12  to  reserve 
any  such  power;  that  Inasmuch  as,  in  the 
ordinances  governing  the  first  two  groups  of 
streets,  a  specific  authority  had  been  de- 
clared, the  omission  of  such  declaration  in 
the  ordinance  governing  the  third  group  was 
intentional  and  deliberate.  The  suggestion 
first  advanced  in  support  of  these  conten- 
tions Is  that  a  franchise  grant  to  a  public 
service  corporation  is  in  the  nature  of  a  con- 
tract, equally  binding  upon  both  the  city  and 
the  railway  company,  and  that  an  attempt 
of  the  dty  to  abrogate  any  of  the  rights  con- 
ferred by  the  passage  of  a  subsequent  ordi- 
nance is  an  Impairment  of  a  contract  obli- 
gation, and  hence  void.  So  far  as  being  a 
correct  statement  of  the  law,  the  above  posi- 
tion may  be  admitted,  but  in  our  (pinion 
it  has  no  place  in  the  determination  of  the 
question  before  us. 

A  good  illustration  of  tbe  correct  applica- 
tion of  the  above  rule  of  law  may  be  found 
in  Minneapolis  v.  Minn.  St  Ry.  Co..  215  U. 
8.  417,  30  Sup.  Ct.  118,  54  L.  Ed.  259,  cited 
by  appellant  as  supporting  his  application  of 
the  rule.  In  1875  the  city  of  Minneapolis 
gave  a  franchise  to  tbe  railway  company  for 
SO  years,  by  the  terms  of  which  the  compa- 
ny had  the  right  to  charge  a  fare  not  exceed- 
ing five  cents  on  any  continuous  line  not  ex- 
ceeding three  miles  In  length.  In  1907  tbe 
city  council  enacted  an  ordinance  requiring 
the  railway  company  to  sell  6  tickets  for 
25  cents,  which  ordinance  was  held  to  be 
void  as  impairing  the  obligation  of  a  con- 
tract. The  right  to  charge  a  five-cent  fare 
was  a  specific  grant  of  the  franchise,  and 
the  city  could  no  more  violate  such  a  specific 
grant  than  it  could  abrogate  tbe  franchise 
Itself.  As  was  said  by  Chadwlck,  J.,  in 
Peterson  ▼.  Tacoma  Ry.  &  Power  Co.,  Ill 
Pac.  338,  in  reviewing  this  same  case:  "The 
right  to  charge  tbe  fare  provided  in  the 
franchise  was  of  the  essence  of  the  contract, 
and  that  It  could  not  be  abridged  by  the 
city."  We  have  confronting  us  in  the  pres- 
ent case  no  attempt  on  the  part  of  the  city  to 
change  or  destroy  by  Ordinance  No.  3883  any 
specific  or  ImpllM  right  vested  In  tbe  rail- 
way company  under  any  previous  ordinances; 
but  rather  an  enactment  tmder  a  general 
power  expressly  reserved  In  each  of  the  orig- 
inal ordinances. 

The  fact  that  the  provisions  of  Ordinance 
No.  8883  are  more  speclBc  than  tbe  expres- 
sion of  the  general  power  reserved  in  the 
initiating  ordinances  does  not  destroy   the 


specific  enactment,  but  leaves  for  determi- 
nation the  question  whether  such  specific  re- 
quirement is  reasonable.  If  so,  it  will  be 
sustained:  if  not,  It  wIU  be  held  Invalid, 
milott  on  Railroads,  1624.  And  "the  ques- 
tion of  reasonableness  usually  resolves  It- 
self into  this:  Is  the  regulation  carried  to  a 
point  where  it  becomes  prohibition,  destruc- 
tion, or  confiscation?"  Freund  on  Police 
Power,  61.  Keasonableness  in  this  connec- 
tion Is  a  question  of  fact,  and  will  be  pre- 
sumed ;  the  burden  of  proof  being  upon  thoss 
asserting  unreasonableness  of  which  there 
was  no  evidence  in  this  case.  In  People  v. 
Detroit  Citizens'  St  Ry.  Co.,  116  Mich.  132, 
74  N.  W.  620,  an  ordinance  was  passed  In 
1807  requiring  the  railway  compan;  to  main- 
tain a  six-minute  service  on  certain  streets 
between  prescribed  hours  under  a  franchise 
granted  the  railway  company  In  1862.  It 
was  provided  that  oars  should  be  run  as  of- 
ten as  public  convenience  required,  but  not 
oftener  than  once  In  20  minutes.  Another 
provision  of  tbe  franchise  reserved  the  right 
to  the  city  to  make  such  further  regulations 
as  may  be  deemed  necessary  to  protect  the 
safety,  welfare,  and  accommodation  of  the 
public.  This  franchise  was  amended  in  1870, 
extending  Its  life  and  providing  that  cars  on 
all  lines  subject  to  the  ordinance  should  be 
operated  as  public  convenience  required.  Th» 
railway  company  contended,  when  it  was 
sought  to  enforce  the  six-minnte  service,  as 
appellant  here  contends,  that  the  city  had 
no  power  to  pass  such  an  ordinance,  and  that 
tbe  franchise  constituted  an  Inviolable  con- 
tract, under  which  they  could  only  be  com- 
pelled to  run  cars  every  20  minutes.  In 
passing  upon  this  contention,  the  court  re- 
ferred to  the  fact  that  Detroit  in  1862,  was 
a  city  of  about  50,000  people.  Its  residents 
all  lived  within  a  comparatively  short  dis- 
tance of  the  business  center,  and  it  was  prob- 
ably believed  that  the  time  fixed  for  tbe  run- 
ning of  the  cars  would  fully  answer  the  con- 
venience and  demands  of  the  people.  It  was 
then  held  that  In  view  of  the  Increased  popu- 
lation of  the  city,  with  the  consequent  de- 
mands for  a  quicker  and  more  convenient 
street  railway  service,  together  with  tbe  pro- 
visions of  the  amendment  of  1879,  the  ordi- 
nance was  valid,  and  a  reasonable  determi- 
nation of  the  power  vested  in  tbe  common 
council.  A  like  argument  might  well  be  used 
In  referring  to  the  dty  of  Tacoma  In  1887 
and  1888,  the  years  of  the  passage  of  the 
first  two  ordinances,  one  of  which  provided 
that  the  city  council  might  require  the  cars 
to  be  run  "sufilclent  round  trips  each  day," 
and  tbe  other  "two  round  trips  each  day." 
Sufficient  for  what?  Manifestly  not  the  con- 
venience of  tbe  railway  company,  but  the  con- 
venience and  demands  for  reasonable  trans- 
portation on  the  part  of  the  residents  of  the 
city  whose  inhabitants  at  that  time  looked 
forward  to  its  becoming  a  great  dty  before 
tbe  life  of  the  granted  franchise  had  ex- 
pired, and,  as  It  increased  in  population,  so 
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would  there  be  an  Increased  demand  for  an 
Improved  street  railway  service,'  recognized 
by  the  city  In  reserving  to  Uself,  as  It  did 
In  the  first  franchise,  the  right  to  require 
"sufficient  round  trips  each  day"- to  accom- 
modate the  necessities  of  its  residents  and 
their  demands  for  a  proper  public  service. 
Nor  is  this  a  question  for  judicial  determi- 
nation, as  contended  by  appellant,  but  what 
would  be  "snfficlent  round  trips  each  day"  is 
purely  a  legislative  question  to  be  determin- 
ed and  solved  by  the  common  council  of  the 
city,  subject  to  a  review  by  the  courts  upon 
the  question  of  the  authority  and  reasonable- 
ness of  its  act  So  the  provision  of  the  sec- 
ond ordinance,  requiring  cars  to  run  two 
round  trips  a  day,  is  not,  as  contended  for 
by  appellant,  the  expression  of  an  intention 
to  not  require  more  trips.  It  is  nothing  more 
than  an  expression  of  the  minimum  service 
regarded  by  the  dty  as  being  sufficient  for 
the  demands  of  the  then  city  in  the  territory 
covered  by  the  franchise.  As  to  the  third 
provision  found  In  section  12  of  Ordinance 
860,  appellant  contends  it  to  be  simply  a 
declaration  of  a  reservation  of  the  police 
power.  If  it  is  such  a  declaration,  then  such 
a  reservation,  if  needful,  would  be  ample  to 
invest  the  city  with  full  power  to  pass  ordi- 
nance No.  3883,  as  we  shall  argue  more  fully 
hereafter. 

Referring  again  to  the  rule  of  "reasonable- 
ness," as  determinative  of  the  efTect  of  sub- 
sequent requirements  upon  franchise  regula- 
tion, a  good  case  may  be  found  In  Trenton 
Horse  R.  Co.  T.  Trenton,  63  N.  J.  Law,  132, 
20  Atl.  1070,  11  L.  R.  A.  410.  The  charter  of 
the  city  of  Trenton  conferred  general  power 
to  pass  ordinances  necessary  and  proper  for 
the  good  government,  order,  and  protection 
of  persons  and  property;  also  power  to  pre- 
scribe the  manner  in  which  corporations 
should  exercise  any  granted  privilege  in  the 
use  of  the  streets.  Under  these  grants,  the 
city  based  its  right  to  pass  an  ordinance  re- 
qniring  horse  rallwajrs  to  have  an  agent,  in 
addition  to  the  driver  on  each  car.  The  or- 
dinance being  attacked  for  lack  of  power, 
the  court  held  that  neither  of  the  above  enu- 
merated powers  added  anything  to  the  right 
of  the  city  to  exercise  the  police  power,  and 
the  only  question  to  be  considered  was  the 
reasonableness  of  the  ordinance,  and,  if  rea- 
sonable, no  special  delegation  of  power  was 
required  to  vindicate  it;  and  added:  "In 
concluding  whether  the  ordinance  under  con- 
sideration Is  a  reasonable  precaution  in  favor 
of  the  public  safety  and  order,  we  must  re- 
gard it  in  the  light  of  the  following  condi- 
tions, which  surround  the  question:  First. 
A  rule  of  construction  to  be  applied  Is  that 
when  an  ordinance  is  passed  upon  a  matter 
clearly  within  a  general  power,  the  presump- 
tion is  in  favor  of  Its  reasonableness.  The 
judicial  power  to  declare  It  void  can  only 
be  exerted  when  from  the  Inherent  character 
of  the  ordinance,  or  from  evidence  taken 
showing  its  operation,  it  is  demonstrated  to 


be  unreasonable."  See,  also,  Mayor,  etc.,  v. 
l>ry  Dock  B.  B.  &  B.  R.  Co.,  133  N.  Y.  104, 
30  N.  E.  563,  28  Am.  St  Rep.  609;  Van  Hook 
V.  Selma,  70  Ala.  861,  45  Am.  Rep.  85 ;  Nortli 
Jersey  St  Ry.  Co.  v.  Jersey  City,  75  N.  J. 
Law,  349,  67  Atl.  1072.  In  the  present  case 
there  was  no  attempt  to  show  Ordinance 
No.  3883  was  unreasonable.  Nor  is  there  ia 
Its  Inherent  character  anything  which  would 
move  the  court  to  hold  It  unreasonable  as  a 
matter  of  law,  and  thus  declare  It  void.  We 
therefore  hold  upon  the  first  point  reserved 
by  appellant  that  the  ordinance  In  question  is 
not  an  attempt  to  l/npair  the  obligations  of 
a  contract  and  therefore  void. 

Much  of  the  second  assignment  of  error  is 
involved  in  what  has  already  been  said.  We 
will,  however,  discuss  It  more  in  detail.  Ail 
courts  concede  the  impossibility  of  adopting 
fixed  rules  by  which  to  test  the  validity  of 
laws  passed  under  the  police  power.  It  cor- 
ers  a  wide  range  of  subjects,  but  Is  especial- 
ly occupied  with  whatever  affects  the  peace, 
security,  health,  morals,  and  general  welfare 
of  a  community.  While  originally  it  was 
used  as  a  rule  to  indicate  the  protective  func- 
tion of  the  government,  Its  development  of 
late  years  has  been  in  the  direction  of  the 
function  of  the  state  that  cares  for  the  gen- 
eral welfare.  Social  Progress  and  the  Police 
Power,  36  Am.  Law  Review,  681.  As  waB 
said  by  Chadwick,  J.,  in  Bowes  v.  Aberdeen, 
109  Pac.  369:  "Its  exercise  in  proper  cases 
marlcs  the  growth  and  development  of  the 
law  rather  than,  as  some  assert,  a  tyrannical 
assertion  of  governmental  powers  denied  by 
our  written  constitution."  In  its  broadest 
acc^tatlon  it  means  the  general  power  of 
the  state  to  preserve  and  promote  the  public 
welfare,  even  at  the  expense  of  private  rights. 
Karasek  v.  Peier,  22  Wash.  419,  61  Pac.  33, 
50  L.  R.  A.  345.  That  it,  when  generally  re- 
served, rests  ample  power  in  the  common 
council  of  a  city,  having  In  mind  the  general 
welfare  of  the  traveling  public,  and  the 
health  and  safety  of  the  citizen,  endangered 
by  crowded  and  heavily  loaded  cars,  to  de- 
termine by  ordinance  the  frequency  with 
which  cars  should  be  run  upon  the  public 
streets',  is  to  our  mind  demonstrated  both 
upon  principle  and  by  authority.  In  Detroit 
T.  Detroit  CiUzens'  St  Ry.  Co.,  184  U.  S.  368, 
22  Sup.  Ct  410,  46  U  Ed.  592,  the  court  held 
that  a  general  reservation  In  a  franchise  to 
make  such  regulations  as  may  from  time  to 
time  be  deemed  necessary  to  protect  the  in- 
terest, safety,  welfare,  or  accommodation  of 
the  city  and  public,  while  not  sufficient  to 
permit  the  city  to  pass  an  ordinance  chang- 
ing the  rate  of  fare,  was  ample  in  regard  to 
all  matters  incident  to  the  operation  of  the 
road  such  as  "in  the  Interest  of  public  travel, 
the  frequency  with  which  cars  should  be  run 
for  the  public  convenience."  Such  a  reserva- 
tion is  not  as  broad  as  that  contained  in  Or- 
dinance No.  152.  supra;  nor  is  it  in  effect  any 
broader  than  the  reservations  contained  in 
Ordlqances  Nos.  188  and  860.    In  Lawton  r. 
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Steele,  152  U.  S.  133,  14  Sap.  Ct  499,  88  L. 
Ed.  385,  tbe  court  says  the  police  power  Is 
anlversally  conceded  to  Include  everytblng 
eesentlal  to  tlie  pabllc  safety,  health,  and 
morals,  and  includes  "the  regulation  of  rail- 
ways and  other  means  of  public  conveyance." 
Joyce  on  Franchises  tbns  states  the  same 
rale.  In  section  387:  "A  municipality  under 
Its  right  to  make  reasonable  regulations  con- 
cerning the  use  of  its  streets  by  a  street 
railroad  company  may  limit  the  speed  of  its 
cars,  or  the  length,  of  time  of  service  or  of 
running  of  cars  on  certain  streets."  We  be- 
lieve it  to  be  equally  well  settled  that  It  was 
not  within  the  power  of  the  city,  In  any  fran- 
chise it  may  have  conferred  upon  the  railway 
company,  to  divest  itself  of  Its  governmental 
police  power,  the  exercise  of  wtilcb  is  neces- 
sary for  the  public  welfare  and  the  preser- 
vation of  the  pabllc  safety.  Elliott  on  Rail- 
roads, S  1062;  Joyce  on  Franchises,  {  StHi; 
Abbott  on  Municipal  Corporations,  i  854; 
Beer  Company  v.  Massachusetts,  97  U.  S.  25, 
33,  24  L.  Ed.  989;  St  Louis  &  San  F.  By.  Co. 
V.  Mathews,  165  U.  S.  1,  23,  17  Sup.  Ct  243, 
41  L.  Ed.  611.  "The  power  is  continuing  and 
so  grant  that  can  be  made  legally  can  de- 
stroy it  Therefore  the  municipal  corpora- 
tion in  granting  franchises  for  the  use  of  its 
streets  may  not  divest  Itself  of  the  authority 
of  control  and  regulation.  It  is  true  under 
onr  constitutional  system  that  neither  vested 
rights  can  be  destroyed,  nor  the  obligation 
of  a  contract  impaired.  But  public  neces- 
sity may  legally  limit  or  control  these  funda- 
mental rights  only,  however,  in  the  reason- 
able exercise  of  the  sovereign  police  power. 
The  police  power  to  regulate  comprehends 
all  necessary  and  convenient  regulations  de- 
signed to  protect  life  and  limb  or  to  promote 
the  comfort  of  the  public  tn  the  use  of  the 
streets  end  thoroughfares.  Not  only  does 
such  power  exist,  but  the  duty  to  exercise  It 
Is  imposed  as  a  solemn  obligation  upon  the 
municipal  authorities."  McQuillan,  Man. 
Ord.  !  473;  Petz  et  al.  v.  Detroit,  95  Mich. 
169,  64  N.  W.  644. 

Maintaining,  then,  that  the  city  of  Tacoma 
had  reserved  to  itself  ample  police  x>ower  to 
pass  Ordinance  Ko.  3883,  the  next  inquiry 
naturally  Is,  Has  the  city  the  power  to  use 
this  reserved  power?  The  general  police 
power  conferred  upon  municipal  corporations 
by  the  Constitution  Is  found  in  article  11,  S 
11:  "Any  county,  city,  town  or  township 
may  make  and  enforce  within  its  limits  all 
such  local,  police,  sanitary  and  other  reg- 
nlations  as  are  not  In  conflict  with  general 
law."  The  general  powers  delegated  by  the 
state  to  cities  of  the  first  class  are  enumerat- 
ed in  section  7507,  Rem.  &  Bal.,  among  them : 
"(9)  To  authorlM  or  prohibit  the  locating 
and  constructing  of  any  railroad  or  street 
railroad  in  any  street,  alley  or  public  place 
in  sncb  city  and  to  prescribe  the  terms  and 
conditions  upon  which  any  such  railroad  or 
street  railroad  shall  be  located  or  construct- 
ed; to  provide  for  the  alteration,  change  of 


grade,  or  removal  thereof;  to  regulate  the 
moving  and  operation  of  railroad  and  street 
railroad  trains,  cars,  and  locomotives  within 
the  corporate  limits  of  such  city,  and  to  pro- 
vide by  ordinance  for  the  protection  of  all 
persons  and  property  against  injury  in  the 
use  of  such  railroad  or  street  railroads." 
Under  subdivision  36  of  the  same  section  Is 
granted  the  right  to  provide  for  the  punish- 
ment of  all  practices  dangerous  to  public 
safety,  and  to  make  regulations  necessary 
for  the  preservation  of  public  health,  peace, 
and  good  order,  and  to  provide  for  the  pun- 
ishment of  all  persons  violating  any  of  the 
ordinances.  These  provisions  of  the  Consti- 
tution and  statute  would  seem  to  be  a  suffi- 
cient conferring  of  police  power  upon  the 
municipality  by  the  state.  The  charter  of 
Tacoma,  passed  under  these  general  powers, 
contains,  in  section  52,  subd.  9,  the  assertion 
of  Its  authority  "to  regulate  the  moving  and 
operation  of  railroad  and  street  railroad 
trains,  cars  and  locomotives  within  the  cor- 
porate  limits,  and  to  provide  for  the  protec* 
tion  of  persons  and  property  against  injury 
in  the  use  of  such  railroads  and  street  rail- 
roads";  while,  under  subdivision  36,  It  as- 
serts its  power  to  pass  penal  ordinances,  in 
the  language  of  subdivision  36,  supra.  These 
constitutional,  statutory,  and  charter  provi- 
sions show  a  sufficient  conferring  of  power 
upon  the  municipality  by  the  state,  and  the 
assertion  on  the  part  of  the  municipality  to 
use  all  such  power  conferred.  The  police 
power  t>eing  ample,  tiben,  to  sustain  Ordi- 
nance No.  3883,  and  the  exercise  of  this  pow- 
er having  been  conferred  upon  the  city,  and 
the  city  having  exercised  it  as  conferred,  ap- 
pellant's second  objection,  that  the  ordinance 
is  not  Justlfled  and  cannot  tie  vindicated  aM 
a  valid  exercise  of  the  iH>Uce  power,  must 
also  falL 

Appellant,  in  connection  with  his  second  as- 
signment of  error,  makes  another  assertion 
which  we  will  notice,  contending  that  the  or- 
dinance is  void  because  it  is  oppressive  and 
arbitrary  in  declaring,  "every  person  violat- 
ing the  provisions  of  this  ordinance  shall  be 
fined;"  and  in  support  of  this  contention  cites 
Town  of  Oxanna  v.  Allen,  90  Ala.  468,  8 
South.  79,  Townsend  v.  ClrclevUle,  78  Ohio 
St  122,  84  N.  E.  792,  16  L.  B.  A.  (N.  S.)  914, 
and  Ex  parte  Young,  209  V.  S.  123,  28  Sup. 
Ct  441,  52  L.  Ed.  714,  13  I/.  R.  A.  (N.  8.) 
932.  A  review  of  those  cases  will,  we  think, 
show  they  are  based  upon  reasoning  which 
cannot  obtain  here.  In  the  Oxanna  Case  the 
superintendent  of  a  street  railway  company 
was  convicted  of  a  violation  of  an  ordinance 
providing  that  it  should  be  unlawful  for  any 
street  railway  company  to  permit  its  roadbed 
or  tracks  to  remain  so  high  above  the  sur- 
face of  the  street  as  to  discommode  and  se- 
riously interfere  with  public  travel,  and  de- 
claring that  the  president  superintendent,  or 
other  officer  of  such  railway  company  violat- 
ing the  foregoing  provision  should  be  fined. 
Held,  tbat  the  ordinance  was  unreasonable 
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and  oppresslye  in  so  far  as  it  concerned  the 
superintendent,  as  it  made  lilm  quasi  crim- 
inally responsible  for  tlie  failure  of  the  com- 
pany to  expend  money  in  putting  its  track 
in  suitable  repair;  that  it  was  the  duty  of 
the  company  to  appropriate  money  to  keep 
its  roadbed  in  repair.  The  superintendent 
had  no  power  to  make  them,  nor  could  he  be 
expected  to  use  his  own  money  for  such 
purpose.  He  could  not  be  held  responsible 
for  a  dereliction  of  duty  on  the  part  of  the 
company.  In  the  case  before  us,  the  charge 
Is  failure  to  maintain  a  schedule  provided 
for  in  the  ordinance.  It  was  charged  in  the 
complaint,  admitted  in  the  answer,  and  the 
court  expressly  found,  that  appellant  was 
"In  charge  of  the  running  and  operation  of 
the  street  ear  system  of  the  city  of  Tacoma"; 
hence,  he  was  clothed  with  the  power  denied 
the  superintendent  in  the  Oxanna  Case,  and 
the  reasoning  of  the  court  has  no  applica- 
tion. In  fact,  it  was  not  attempted  to  be 
shown  that  appellant  had  no  such  power.  In 
the  Townsend  Case  the  ordinance  required 
an  Interurban  railway  to  stop  its  cars  at  all 
cross-streets  and  street  intersections.  The 
conductor  of  one  of  the  cars  was  arrested 
and  fined  for  failing  so  to  stop.  Held,  no 
power  in  the  municipality  to  pass  such  an 
ordinance  under  a  power  granted  "to  regulate 
speed  of  interurban  cars  within  the  corpora- 
tion," or  a  second  provision  providing  for 
the  control  of  the  streets.  The  reasoning  of 
the  court  is  best  given  in  its  own  laugnage: 
"The  street  railway  is  what  its  name  signi- 
fies— a  railway  on  a  street — to  facilitate  its 
use  as  a  way  for  persons  to  pass  from  one 
point  to  another  in  the  city  or  through  the 
dty,  but,  with  the  advent  of  electricity  as  a 
motive  power,  the  street  railway  was  extend- 
ed to  the  suburbs,  and,  as  a  result  of  de- 
velopment in  its  use,  it  has  been  found  prac- 
ticable to  operate  cars  for  long  distances; 
so  that  now  we  have  the  Interurban  railway 
extending  from  city  to  city  over  the  streets 
and  upon  or  along  the  highways.  •  •  • 
If  every  city  and  village  through  which  scch 
a  railway  passes  may  require  its  cars  to  be 
stopped  at  every  street  Intersection  to  take 
on  or  to  discharge  passengers  and  to  serve  the 
purpose  of  a  street  railway,  then  its  useful- 
ness as  a  means  of  interurban  transportation 
may  be  very  much  limited  l)ecause  so  much 
time  will  be  consumed  in  passing  through 
cities  and  villages  that  it  will  no  longer  be 
practicable  for  many  to  travel  in  that  way. 
Councils  may  reasonably  be  expected  to  be 
actuated  by  considerations  of  local  conveni- 
ence rather  than  those  of  the  public,  and,  in 
Tlew  of  the  importance  of  the  subject  and 
Its  comparatively  recent  origin,  it  would 
seem  to  be  a  matter  for  consideration  by  the 
legislature;  and  It  is  in  view  of  these  con- 
siderations that  we  reach  the  conclusion  that 
the  power  has  not  been  conferred  by  the 
general   terms   of  section   28."     From   the 


above  reasoning,  it  is  apparent  that  the  deci- 
sion on  this  branch  of  the  case  is  based  up- 
on the  character  of  the  railway — an  interur- 
ban, as  distinguished  from  a  local  street  rail- 
way— and  the  holding  of  unreasonableness  is 
due  to  the  impracticability  of  stopping  the 
cars  of  such  a  railway  at  every  street  cross- 
ing in  every  city.  Such  reasoning  Is  of  no 
vahie  here.  In  the  Tonng  Case  the  state  of 
Minnesota  passed  an  act  fixing  two  cents  a 
mile  as  the  maximum  passenger  rate  in  that 
state.  The  act  furttier  declared  that  "any 
railroad  company  or  any  officer,  agent,  or 
representative  thereof,  who  shall  violate  any 
provision  of  this  act,  shall  be  guilty  of  a 
felony,  and  upon  conviction  thereof,  stiall  be 
punished  by  a  fine  not  exceeding  $5,000,  or  by 
imprisonment  in  the  state  prison  for  a  peri- 
od not  exceeding  five  years,  or  t>oth  sudt  fine 
and  imprisonment"  It  was  held  that  impos- 
ing such  enormous  fines  and  possible  im- 
prisonment rendered  the  statute  unconstitu- 
tional on  its  face,  irrespective  of  the  Insuf- 
ficiency of  the  rates,  as  i>erson8  aftected  by 
the  law  were,  because  of  the  enormous  penal- 
ties for  disobedience,  prevented  from  so  do- 
ing and  resorting  to  the  courts  to  test  the 
validity  of  the  statute,  and  thereby  denied 
the  equal  protection  of  the  law.  The  penal- 
ty fixed  by  the  ordinance  under  review  is  a 
fine  not  exceeding  $100.  It  does  not  seem  to 
us,  therefore,  that  the  reasoning  of  the 
courts,  nor  the  grounds  upon  which  the  de- 
cision in  each  of  these  three  cases  Is  made, 
renders  them  authoritative  upon  the  ques- 
tion before  us. 

We  therefore  conclude  that  the  Judgment 
of  the  court  below  was  right  upon  the  law, 
and  the  same  is  affirmed. 

CROW  and  DUNBAR,  JJ.,  concur. 

RUDKIN,  C.  J.,  and  CHADWICK,  J.  (dis- 
senting). Before  an  officer  of  a  street  rail- 
way company  can  be  held  liable  criminally 
for  the  violation  of  an  ordinance  requiring 
the  company  to  make  repairs,  maintain  sched- 
ules, etc.,  it  must  affirmatively  appear  that 
the  company  has  supplied  him  with  both  the 
means  and  the  authority  to  comply  with  the 
requirements  of  the  local  law,  otherwise  the 
ordinance  is  manifestly  unreasonable  and  op- 
pressive. Town  of  Oxanna  v.  Allen,  90  Ala. 
468,  8  South.  79.  We  think  both  the  com- 
plaint and  findings  in  the  case  at  bar  are  de- 
ficient in  this  respect,  and  therefore  dissent. 


(SI  Wasb.  69il) 

SILVER   T.   LONDON   ASSUR.   CORPORA- 
TION. 
(Supreme  Court  of  Washington.    Jan.  11,  1911.) 
1.  Insurance    (|    323*)  —  ITiRS   Inbubarce  — 

POLICy— CONSTBUCTION. 

Under  a  fire  insurance  policy  on  a  build- 
ing occupied  as  a  saloon  which  provided  that 
the  policy  should  be  void   if  the  building  be- 
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e&me  vacant  or  nnoccapied  and  so  remained  for 
10  days,  but  did  not  state  that  the  building 
should  be  devoted  to  saloon  purposes,  the  oc- 
cupancy may  be  by  a  watchman  acting  under  a 
sheriff  nnder  legal  process. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  775;   Dec  Dig.  |  S23.»] 

2.    INSUBANCB    (8    321*)— CONSTBDOTION— "OO- 

CUPIEO  AS- A  Saloon." 

In  a  fine  insurance  policy,  the  words,  "oc- 
cnpied  as  a  saloon,"  are  words  of  description 
only,  and  do  not  mean  that  the  building  insured 
•ball  be  at  all  times  conducted  as  a  saloon. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  729;    Dec.  Dig.  i  321.» 

For  other  deSnitions,  see  Words  and  Phrases, 
ToL  6,  pp.  4908-4909.] 

8.  INSDBANCE  (8  323*)— Policy— CONSTBUO- 

TiON— Occupation  . 

Where  a  fire  insurance  policy  provides  that 
it  aball  be  void  if  the  building  insured  is  vacant 
or  unoccupied,  and  so  remain  for  10  days,  it  is 
no  defense  that  the  building  was  not  occupied 
continuously  for  10  days  previous  to  the  fire 
if  it  was  occupied  when  the  loss  occurs.  If 
the  loss  occurred  during  the  prohibited  vacancy, 
there  could  be  no  recovery,  but  reoocupancy 
revives  the  insurance. 

lEA.  Note.— For  otber  cases,  see  Insurance, 
Cent.  Dig.  I  7C8 ;   Dec.  Dig.  8  323.*] 

4.  IMSUBANCB   (8    640*)— POUCT— PLEADIWO. 

In  an  action  on  a  fire  insurance  policy, 
which  provided  that  it  should  be  void  if  insured 
made  any  change  in  interest,  title,  or  possession 
(except  change  of  occupancy  without  increase  of 
hazard),  defendant  cannot  claim  a  change  of 
occupancy  increased  the  hazard  without  plead- 
ing the  clause. 

[E:d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  l(tl8;   Dec.  Dig.  1  640.*] 

5.  Insdbancb  C8  648*)- Fire  Insubanck  Pot- 

lOT— INCBEASED    HAZABD — EVIDENCE. 

In  an  action  on  a  fire  insurance  policy, 
which  provided  that,  in  case  of  change  of  oc- 
cupancy (except  where  the  hazard  was  not  in- 
creased), the  policy  should  be  void,  the  burden 
is  upon  the  defendant  to  prove  that  the  hazard 
was  increased,  and  it  will  not  be  presumed  to 
follow  from  the  possession  of  an  officer  of  the 
law. 

[E^.  Note.— For  other  cases,  see  Insnranoe, 
Cent.  Dig.  |  1653 ;   Dec.  Dig.  |  646.*] 

ft.  Affbai.  and  E^bob  (8  1066*)— Habiclkss 

EBBOB— E>VIOENCB. 

Where,  in  an  action  on  a  fire  insurance 
policy,  the  jury  necessarily  found  that  plaintiCf 
was  the  owner  of  the  property,  it  was  not  prej- 
udicial error  to  exclude  the  testimony  of  the 
fire  record  of  one  claimed  by  tbe  defendant  to  be 
the  real  owner. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  1056.*] 

7.  WITNES8E8  (8  275*)— Cboss-Examination. 
In  an  action  on  a  fire  insurance  policy,  de- 
fended on  tbe  ground  that  the  property  was  in 
fact  owned  by  one  F.,  who  had  a  bad  fire  rec- 
ord and  could  not  obtain  insurance,  a  question 
asked  plaintitF  on  cross-examination  as  to  his 
knowledge  of  F.'s  fire  record  was  properly  ex- 
cluded, since  (be  fact  that  F.  had  a  bad  fire 
record  was  a  part  of  the  affirmative  defense, 
and  could  not  be  established  on  cross-examina- 
tion of  plaintiff. 

[Ed.  Note.— For  otber  cases,  see  Witnessea, 
Dec  Dig.  8  275.*]  ^^ 

Department  L  Appeal  from  Superior  Ckinrt, 
King  County;   Wilson  R.  Gay,  Judge. 

Action  bj  Harry  Silver  against  the  Lon- 
don Assurance  OorporatJon.     From  a  judg- 


ment for  plaintiff,  defendant  appeals.     Af- 
firmed. 

H.  T.  Granger  and  Fred  G.  Clarke,  for  ap- 
pellant Hughes,  McMlcken,  Dovell  &  Ram- 
sey, for  respondent 

GOSB,  J.  Tbls  Is  a  snit  upon  a  fire  In- 
surance policy.  There  was  a  verdict  and 
Judgment  for  tbe  plaintiff.  The  defendant 
has  appealed. 

On  the  4th  day  oC  February,  1908,  the  ap- 
pellant Issued  to  the  respondetij;  Its  policy  of 
insurance  for  the  term  of  one  year  from 
that  date,  whereby  it  Insured  him  against 
loss  by  fire  to  an  amount  not  exceeding  $1,- 
SOO  on  two  one-story  frame  buildings,  each 
occupied  as  a  saloon.  The  two  buildings 
were  separated  by  a  partition  only,  and  were 
Insured  for  $650  each.  On  the  28th  day  of 
June,  1908,  both  buildings  were  totally  de- 
stroyed by  flre.  The  appellant  resists  re- 
covery upon  two  grounds :  (1)  It  is  alleged 
that  the  respondent  did  not  own  the  property 
at  tbe  time  the  policy  was  Issued  or  at  the 
time  of  the  flre,  but  that  It  was  at  all  times 
owned  by  one  Flnkelberg,  who  on  account 
of  a  bad  flre  record  could  not  obtain  Insur- 
ance, and  that  for  the  purpose  of  obtaining 
tbe  policy  he  conspired  and  agreed  with  the 
respondent  to,  and  did,  convey  tbe  property 
to  him,  and  that  the  policy  was  taken  for 
the  beneflt  of  Flnkelberg;  and  (2)  that  the 
policy ,  provides,  "This  entire  policy,  unless 
otherwise  provided  by  agreement  endorsed 
hereon  or  added  hereto,  shall  be  void 
*  *  *  if  a  building  herein  described, 
whether  intended  for  occupancy  by  the  own- 
er or  tenant  be  or  become  vacant  or  unoc- 
cnpied,  and  so  remain  for  ten  days,"  and  that 
at  the  time  of  the  fire  both  buildings  were 
vacant  and  unoccupied,  and  had  been  unoc- 
cupied for  a  period  of  more  than  10  days. 
The  reply  dented  the  ownership  of  Flnkel- 
berg, denied  that  the  buildings  were  vacant 
and  unoccupied  at  the  time  of  the  fire,  and 
admitted  that  the  policy  contained  the  pro- 
vision quoted. 

It  is  eamesUy  insisted  that  the  record 
discloses  that  neither  of  the  buildings  was 
occupied  at  the  time  of  the  flre.  We  think 
that  there  is  evidence  which  warranted  the 
jury  In  concluding  that  both  buildings  were 
occupied  at  that  time.  Kidiinko,  a  witness 
for  the  respondent  testified  that  he  had 
rented  one  of  the  buildings  for  a  saloon  on 
Monday  before  the  flre,  which  occurred  the 
following  Saturday  night;  that  he  cleaned 
and  arranged  it  on  Friday  and  Saturday; 
that  he  had  the  bar  fixtures,  stove,  chairs, 
pool  tables,  glasses,  cigars,  and  a  barrel  of 
soda  in  tbe  building;  that  he  had  a  license; 
and  that  he  opened  the  place  for  business 
on  Saturday,  and  made  some  sales.  The 
sheriff  had  possession  of  the  other  building 
on  a  legal  process,  and  had  put  a  watdi- 
man  in  possession.    The  watchman  testified 
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Uiat  he  had  charge  of  this  bnllding  in  1908 ; 
'I  should  judge  along  the  beginning  of  June." 
and  that  "I  watched  in  there  from  10  to  15 
days.  I  am  not  sure.  I  ain't  certain  of  it." 
and  that,  if  he  remembered  correctly,  it  was 
unoccupied  11  or  12  days,  but  whether  before 
be  began  watching  or  after  his  duties  had 
terminated  does  not  clearly  appear.  The 
jury  was  warranted  in  inferring  from  bis 
testimony  that  he  began  watching  the  build- 
ing as  late  as  the  6tb  or  7th  of  June,  and 
that  his  duties  ended  15  days  later,  which 
would  be  less  than  10  days  before  the  fire. 
It  cannot  therefore  be  ruled  as  a  matter  of 
law  that  he  was  not  In  possession  within 
ten  days  before  the  date  of  the  Are. 

The  appellant,  however,  contends  that,  if 
the  watchman  was  in  charge  of  the  building 
within  10  days  before  the  date  of  the  fire,  his 
possession  was  not  such  an  occupancy  as  the 
contract  and  the  law  contemplates.  The  lan- 
guage of  the  policy,  which  is  the  same  as  to 
both  buildings,  is  "$650  on  the  one-story 
frame  building  occupied  as  a  saloon."  It  la 
said  that  the  word  "occupied"  should  be  giv- 
en its  ordinary  and  popular  meaning,  and, 
as  applied  to  this  building,  means  such  oc- 
cupancy as  ordinarily  attends  or  Is  exercised 
orer  a  saloon  building  while  being  used  as 
such.  The  vice  of  this  position  is  that  the 
policy  does  not  provide  that  the  building 
shall  be  devoted  to  saloon  purposes.  The 
words  "occupied  as  a  saloon"  are  words  of 
description  only.  As  was  said  in  Burlington 
Insurance  Company  v.  Brockway,  138  111. 
644,  28  N.  E.  799 :  "If  the  company  desired 
to  make  its  liability  contingent  upon  the 
continued  occupancy  of  the  house  as  a 
dwelling,  it  would  have  been  very  easy  and 
natural  to  have  stated  that  among  the  other 
conditions  expressed."  In  that  case  the  pol- 
icy in  describing  the  property  insured  used 
the  words,  "on  the  two-story  shingle-roof 
frame  building  while  occupied  by  assured  as 
a  store  and  dwelling  house."  Some  weeks 
before  the  fire,  the  building  was  abandoned 
as  a  dwelling,  but  continued  to  be  occupied 
as  a  store  until  it  burned.  The  policy  pro- 
vided, as  In  this  case,  that  it  should  be  void 
"if  the  premises  hereby  insured  are  or  shall 
hereafter  become  vacant  or  unoccupied," 
without  notice,  consent,  etc.  It  was  contend- 
ed that  the  company  undertook  to  Insure  the 
bunding  only  so  long  as  it  continued  to  be 
occupied  both  as  a  store  and  a  dwelling,  and 
in  meeting  this  contention  the  court  said  that 
a  provision  in  a  policy  will  not  be  construed 
to  be  a  continuing  warranty  unless  express- 
ed In  apt  words.  In  Doud  v.  Citizens'  In- 
surance Company,  141  Pa.  47,  21  Atl.  tS05, 
23  Am.  St  Rep.  263,  the  tenant  moved  out 
of  the  house  on  Tuesday,  the  owner  went  to 
the  house  and  stayed  during  Wednesday, 
placed  a  man  In  charge,  went  to  her  home 
and  packed  on  Thursday  preparatory  to 
moving  into  the  house  on  Friday,  and  was 
prevented  from  doing  so  by  the  burning  of 
the  bouse  on  that  day.    Her  offer  to  prove 


that  she  put  a  man  In  charge  of  the  house  oe 
Wednesday,  to  remain  until  Friday,  was  de- 
nied. This  was  held  to  be  error.  See,  also. 
Traders'  Insurance  Company  v.  Race  (111.) 
29  N.  B.  846;  Stensgaard,  etc.,  v.  National 
Fire  Insurance  Company,  36  Minn.  181,  30 
N.  W.  468;  Shackelton  v.  Sun  Fire  Office; 
55  Mich.  288,  21  N.  W.  343,  54  Am.  Rep.  379; 
German  Insurance  Company  v.  Davis,  40 
Neb.  700,  58  N.  W.  698.  In  the  Shackelton 
Case  a  watchman  or  overseer  was  in  diarge. 
of  the  building  when  the  fire  occurred.  This 
was  deemed  a  sufficient  occupancy.  The  ap- 
pellant has  cited  a  number  of  cases  which, 
it  contends,  show  that  the  possession  of  the 
watchman  was  not  an  occupancy  within  the 
meaning  of  the  policy.  There  is  a  conflict  in 
the  authorities,  and  any  attempt  to  harmonize 
them  would  be  futile.  However,  the  facts  In 
the  cases  cited  differ  so  materially  from  the 
facts  here  that  It  may  be  said  that  they 
state  no  more  than  general  principles.  Elacb 
case  must  be  determined  largely  upon  its 
own  peculiar  facts.  Viewing  the  case  from 
the  standpoint  of  the  object  to  be  attained, 
viz.,  to  guard  against  an  increase  of  hazard, 
caused  by  nonoccupaucy,  it  would  seem  to  be 
a  common  sense  view  that  the  possession  of 
a  watchman,  acting  under  a  sberifl  under  le- 
gal process,  would  be  such  an  occupancy  as 
would  satisfy  the  burden  imposed  by  the 
policy  upon  the  insured.  The  burden  of  prov- 
ing that  the  buildings  were  unoccupied  was 
upon  the  appellant. 

It  is  said  that  the  court  erred  in  instruct* 
Ing  the  jury  that  the  building  was  not  unoc- 
I  cupled  while  it  was  in  charge  of  an  officer 
of  the  law.  In  urging  this  view,  the  appel- 
lant relies  upon  another  provision  of  the 
ipolicy  in  the  following  words:  "This  entire 
policy  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto  shall 
be  void  if  any  change  other  than  by  the 
death  of  an  insured  take  place  in  the  inter- 
est, title  or  possession  of  the  subject  of  in- 
surance (except  change  of  occupancy  with- 
out increase  of  hazard)  whether  by  legal 
process  or  judgment  or  by  voluntary  act  of 
the  assured  or  otherwise."  The  point  Is  not 
well  taken  (1)  because  the  clause  was  not 
pleaded,  and  is  therefore  not  an  Issue;  and 
(2)  there  Is  no  evidence  that  the  <;bange  of 
occupancy  increased  the  hazard.  The  bur- 
den was  on  the  appellant  to  prove  that  fact 
It  will  not  be  presumed  to  follow  from  the 
possession  of  an  officer  of  the  law.  Hoover 
V.  Mercantile,  etc.,  Ins.  Co.,  93^Mo.  App.  111. 
69  S.  E.  42.  In  the  cases  cited  by  the  ap- 
pellant under  this  heftd,  there  was  a  change 
of  title,  and  there  were  no  exception  clauses 
in  the  policies.  The  testimony  shows  that 
after  the  policy  was  issued  both  buildings 
were  unoccupied  for  a  period  of  more  than 
10  days.  As  we  have  said,  it  also  shows  that 
one  of  the  buildings  was  in  the  possession  of 
a  tenant  at  the  time  of  the  fire,  and  that 
there  Is  no  direct  evidence  that  the  other 
building  was  not  in  the  possession  of  the 
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watchman  within  10  days  preceding  that 
date.  It  Is  contended  that  a  vacancy  for  the 
period  of  10  days  terminates  the  policy,  and 
that  Its  operative  force  is  not  restored  by 
a  reoccupancy.  Several  authorities  are  cited 
which  support  that  view.  The  question,  how- 
ever, is  no  longer  an  open  one  in  this  state. 
In  Port  Blalcely  Mill  Company  v.  Springfield, 
P.  &  M.  Co.,  110  Pac.  86,  this  court,  after 
an  exhaustive  review  of  the  cases,  announc- 
ed the  rule  that  a  provision  in  a  policy  of 
Insurance  to  the  effect  that  the  policy  shall 
be  void  upon  the  doing  of  a  prohibited  act 
or  the  failure  to  do  an  act  agreed  to  be  per- 
formed by  the  Insured  only  suspends  the  op- 
eration of  the  policy  while  the  condition  Is 
broken,  and  has  no  application  to  a  loss  oc- 
curring at  a  time  when  there  is  no  breach  of 
the  contract.  Among  others,  the  following 
authorities  are  cited  to  support  the  text: 
Hinckley  v.  Oermania  Fire  Ins.  Co.,  140  Mass. 
38,  1  N.  E.  737,  64  Am.  Rep.  445 ;  Insurance 
Company  v.  Pitts,  88  Miss.  587,  41  South.  5, 
7  L.  R.  A.  (N.  S.)  627,  117  Am.  St.  Rep.  756; 
Athens  Mutual  Ins.  Co.  v.  Toney,  1  6a.  App. 
492,  57  S.  E.  1013 ;  Traders'  Insurance  Co.  v. 
Catlin,  163  III.  256,  45  N.  E.  255,  85  L.  R.  A. 
695 ;  Bom  v.  Home  Insurance  Company,  110 
Iowa,  379,  81  N.  W.  676,  80  Am.  St  Rep. 
300 ;  Warehouse  Company  v.  Insurance  Com- 
pany, 76  S.  C.  76,  56  S.  E.  654,  10  L.  R.  A. 
(N.  S.)  786,  121  Am.  St  Rep.  941. 

In  the  Hinckley  Case  the  insurance  com- 
pany sought  to  defeat  a  recovery  because  the 
insured  conducted  a  saloon  business  without 
a  license  for  a  short  time.  He  had  a  li- 
cense when  the  policy  was  issued  and  when 
the  fire  occurred.  The  property  insured  was 
saloon  equipment,  furniture,  fixtures,  and 
stock.  In  considering  this  contention  the 
court  said  that  the  word  "void,"  as  used  in 
policies  of  Insurance,  does  not  signify  under 
all  circumstances  an  absolute  and  permanent 
avoidance  of  a  policy  which  has  begun  to 
run,  but  that  It  may  be  held  to  mean  a  tem- 
porary suspension  of  liability;  and,  quot- 
ing from  1  Phillips  on  Insurance,  §  975 :  "To 
carry  it  further  Is  to  Inflict  a  penalty  upon 
the  assured,  and  decree  a  gratuity  to  the  in- 
surer, who  is  thus  permitted  to  retain  the 
whole  premium  when  he  has  merited  but 
part  of  it"  In  the  Pitts  Case,  while  the 
policy  was  in  force,  the  premises  were  vacant 
at  one  time  for  more  than  10  days,  but  were 
occupied  when  the  fire  occurred.  The  policy 
provided  that  it  should  be  void  if  the  build- 
ing "be  or  become  vacant  or  unoccupied  and 
80  remain  for  ten  days."  The  court  said 
that,  if  the  loss  had  occurred  during  the  pro- 
hibited vacancy,  there  could  be  no  recovery; 
but  that  occupancy  revived  the  insurance, 
and  that  any  other  rule  would  be  a  harsh 
construction  of  a  technical  word.     In   the 


Toney  Case  It  was  held  that  the  policy  was 
suspended  during  the  period  of  the  prohibit- 
ed vacancy,  and  revived  by  r^ccupancy. 
The  court  said:  "But  we  place  our  decision 
squarely  on  the  proposition  that  the  viola- 
tion of  the  condition  as  to  vacancy  in  this 
case  in  no  wise  contributed  to  the  loss.  The. 
increased  hazard  existed  while  the  bouse  was 
vacant,  and  when  the  house  was  reoceupled 
the  danger  from  vacancy  was  terminated, 
and  the  policy  again  attached  and  became  of 
binding  effect" 

The  x)olnt  is  made  that  the  court  erred  in 
sustaining  an  objection  to  a  question  put  to 
a  witness  as  to  Finkelberg's  fire  record,  and 
in  denying  the  appellant  the  right  to  cross- 
examine  the  respondent  as  to  bis  knowledge 
of  that  fact  These  contentions  have  no 
force,  in  view  of  the  fact  that  the  jury  neces- 
sarily found  that  the  respondent  was  the 
owner  of  the  property.  The  court  Instructed 
the  Jury  that  If  they  believed  that  the  re- 
8i)ondent  and  Finkelberg  conspired  to  con- 
ceal the  true  ownership  of  the  property,  that 
it  was  placed  In  the  name  of  the  respondent 
for  that  purpose,  and  that  the  policy  was  is- 
sued with  that  fact  concealed,  there  could  be 
no  recovery.  Moreover,  the  appellant  of- 
fered evidence  that  Finkelberg  had  a  bad 
fire  record,  and  the  respondent  offereu  no 
countervailing  evlden'ce.  The  question  put 
to  the  respondent  was  not  proper  cross-ex- 
amination. If  Finkelberg  had  a  bad  fire  rec- 
ord, that  was  a  part  of  the  affirmative  de- 
fense, and  could  not  be  established  upon  the 
cross-examination  of  the  respondent.  The 
real  issue  under  this  defense  was,  whether 
the  respondent  owned  the  property.  If  be 
did,  the  good  or  bad  fire  record  of  Finkel- 
berg would  be  a  matter  of  no  concern  to  the 
appellant 

The  court  in  Instructing  the  Jury,  said: 
"Now,  coming  to  the  other  branch  of  this 
case  which  the  defendant  relies  on  or  has 
pleaded,"  etc.  It  is  said  that  the  language 
quoted  conveyed  the  Impression  to  the  Jury 
that  the  other  defenses  pleaded  were  Imma- 
terial. It  is  obvious  that  the  statement  was 
merely  Introductory  to  another  phase  of  the 
case  npon  which  the  court  desired  to  in- 
struct 

The  view  we  have  taken  of  the  facts  of 
the  case  makes  it  unnecessary  to  determine 
whether  the  vacancy  of  one  of  the  buildings 
for  more  than  10  days  before  the  fire  would 
defeat  a  recovery  on  either  or  both  build- 
ings, and  also  the  technical  meaning  of  the 
words  "if  a  building  herein  described"  be- 
comes vacant  or  unoccupied. 

The  Judgment  is  afilrmed. 

RUDKIN,  FDLLBRTON,  PARKER,  and 
MOUNT,  JJ.,  concur. 
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HOLT  UFO.  CO.  T.  ODENRIDETR. 
{Supreme  Court  of  Washinston.    Jon.  7,  1911.) 

1.  PBINCIPAL  and  AOENT  (i  150*)— CONTSACTS 
— ItlOHT  OF   BUTEB   TO    RESCIND. 

In  an  action  for  the  price  of  agricultural 
machinery  bought  under  a  written  agreement 
■  that  the  order  could  be  countermanded  only  for 
failure  of  crops  before  shipment,  and  that  the 
terms  of  sale  could  not  be  varied  by  an  agent, 
it  is  no  defense  that  the  seller's  agents,  through 
whom  the  contract  was  made,  concurrently 
a^eed  that  the  buyer  might  rescind  at  any  time 
within  a  month,  and  afterwards  consented  to  a 
cancellation  of  the  order  within  that  time. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  ii  556-o63:  Dec.  Dig.  | 
160.*] 

2.  Evidence  (J  441*)— Wbitten  Aobeemknts 
—  Merger  or  CoNTEicPOBANEons  Stipui.a- 

TIONS. 

Contemporaneous  stipulations  are  merged 
into  a  written  agreement,  regardless  of  express 
provision  therein  to  that  effect. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  f  441.*) 

8.  Sales  ((  %4*)— Countebiland  of  Obdbk— 

Pleading. 

That  a  buyer  countermanded  an  order  for 
a  reason  reserved  in  his  order,  or  that  the  con- 
tract was  cancelled  by  mutual  agreement,  are 
matters  of  defense  to  an  action  for  the  price 
which  should  be  affirmatively  pleaded. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  S  354.»] 
4.  New  Trial  (I  35*).— Grounds  —  Subjot- 

TiNG  Issues  Not  Pleaded. 

A  seller  suing  for  the  price  is  entitled  to  a 
new  trial  for  error  in  receiving  evidence  on, 
and  submitting  a  question  of,  cancellation  of 
the  contract  before  shipment  by  mutual  agree- 
ment or  under  a  right  reserved  to  the  buyer, 
where  bikA  cancellation  was  not  pleaded. 

[EJd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  f§  51-55;   Dec.  Dig.  §  35. *J 

Department  1.  Appeal  from  Superior 
Court,  Lincoln  County;    O.  H.  Neal,  Judge. 

Action  by  tlie  Holt  Manufacturing  Com- 
pany against  H.  C.  Odenrlder.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed, 
with  directions. 

Hamblen  &  Gilbert,  for  appellant  Mar- 
tin &  Wilson,  for  respondent 

GOSE,  J.  On  the  22d  day  of  April,  1908, 
the  defendant  gave  the  plaintiff  a  written 
order  directing  It  to  manufacture  a  com- 
bined harvester,  and  ship  it  to  him  at  Al- 
mira  Station,  in  this  state.  The  order  stipu- 
lated that  the  defendant  "agrees  not  to  coun- 
termand this  order  except  for  failure  of 
crops  prior  to  the  date  of  shipment  *  *  • 
and  it  Is  understood  and  agreed  that  all 
stipulations,  agreements,  and  warranties  en- 
tered into  between  the  respective  parties 
are  embodied  In  this  contract  and  no  agent 
has  any  power  to  make  any  additions  to 
or  to  vary  the  terms  and  conditions  here- 
of." The  machine  was  manufactured  and 
shipped  to  the  defendant  at  the  point  desig- 
nated. Upon  his  refusal  to  pay  for  the  ma- 
chine as  provided  in  the  order,  this  suit 
was  commenced.    The  complaint  alleges,  so 


far  as  material  to  the  questions  raised  by 
the  appeal,  the  sale  and  delivery  of  the 
machine,  and  the  defendant's  promise  and  re- 
fusal to  pay  for  it  The  answer  denies  the 
sale  and  delivery,  denies  that  any  sum  it 
due,  and  alleges  affirmatively:  "For  further 
and  separate,  defense,  defendant  alleges  that 
on  or  about  the  22d  of  April,  1908,  be  en- 
tered into  negotiations  with  one  B.  R.  Gor- 
don and  one  Pew,  who  represented  them- 
selves to  be  agents  of  the  plaintiffs  In  this 
action,  and  that  then  and  there  he  entered 
Into  a  contract  for  the  purchase  of  one  Hoi- 
ley  Junior  combined  harvester,  with  the 
express  understanding  and  agreement  with 
the  said  Pew  and  said  Gordon  that  said  con- 
tract was  not  to  be  completed  nor  deemed 
in  effect  nor  become  effective  or  delivered 
to  the  Holt  Manufacturing  Company,  for 
at  least  one  month,  and  that  he  was  to  have 
the  right  at  any  time  within  the  montli  to 
recall  said  contract  from  the  bands  of  said 
Pew  and  Gordon  and  cancel  the  same ;  that 
afterwards,  within  two  weeks  from  the  said 
22d  day  of  April,  the  said  defendants  did 
notify  said  Pew  and  Gordon  that  be  did  not 
desire  to  continue  said  contract,  and  he 
therefore  desired  the  same  destroyed  and 
canceled,  to  all  of  which  the  said  Pew  and 
Gordon  agreed,  and  then  and  there  the 
said  Pew  began  negotiations  for  the  sale  to 
said  defendant  of  a  McCormicIc  header,  In- 
stead of  the  combined  harvester ;  that  there- 
after this  defendant  purchased  a  Best  com- 
bine, and  that  as  soon  as  the  plaintiffs  dis- 
covered that  he  had  purchased  the  'Best' 
they  then  shipped  and  consigned  to  him  a 
secondhand  HoUey  Junior  machine  from  Wal- 
la Walla,  Wash.,  and  that  said  secondhand 
machine  did  not  arrive  at  Almira  until  the 
14th  day  of  July,  1908,  or  about  three  months 
after  said  contract  had  been  cancelled  and 
revolted;  that  this  defendant  never  received 
said  machine,  never  had  anything  to  do  with 
it  never  accepted  It  and  it  has  never  been 
In  his  possession."  This  averment  was  de- 
nied by  the  reply.  From  a  verdict  and  judg- 
ment for  the  defendant  the  plaintiff  has  ap- 
pealed. The  evidence  is  undisputed  that  the 
appellant  delivered  a  new  machine. 

It  is  apparent  that  the  new  matter  plead- 
ed is  not  a  defense^  and  that  It  does  not 
raise  an  issue.  Tlte  order  expressly  pro- 
vides that  all  the  contemporaneous  stipula- 
tions between  the  parties  are  merged  Into 
the  contract,  and  that  no  agent  has  the  pow- 
er to  vary  its  terms.  This  would  follow  If 
the  order  did  not  so  provide.  Otherwise  a 
writt«i  order  or  contract  would  be  a  useless 
formality  and  precaution.  The  object  to  be 
accomplished  by  a  written  agreement  is  tbat 
It  may  furnish  the  evidence  of  what  the  con- 
tract Is.  The  very  purpose  of  the  averment 
was  to  contradict  the  terms  of  the  written 
contract,  and  to  prove  a  contract  materially 
different  from  the  written  order.    Respond- 


*For  otli«r  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  laiaxta 
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eat  reserved  the  right  to  countermand  the 
order  for  a  failure  of  crops  prior  to  the  date 
of  shipment.  He  does  not  plead  that  be 
exercised  this  right.  The  court  refused  to 
admit  evidence  offered  In  support  of  the  new 
matter  In  the  answer,  but  did  over  the  ap- 
pellant's objection  admit  proof  that  the  con- 
tract was  canceled  before  the  machine  was 
shipped  by  the  mutual  agreement  of  the  par- 
ties to  the  suit  If  the  respondent  counter- 
manded the  order  before  the  machine  was 
shipped,  on  account  of  the  failure  of  crops, 
or  If  the  contract  was  cancelled  by  mutual 
agreement,  such  matter  was  an  affirmative 
defense,  and  should  have  been  pleaded  in 
the  answer:  Denney  v.  Stout,  59  Neb.  731, 
82  N.  W.  18;  Orunwald  v.  Freese  (Cal.)  34 
Fac.  73;  Koons  T.  St  Louis  Car  Oo.,  203 
Mo.  227.  101  S.  W.  49;  Taussig  v.  So.  Mill 
&  Land  Co.,  124  Mo.  App.  209,  101  S.  W. 
602;  Roberts  v.  Pacific,  etc.,  Nav.  Co.,  121 
Fed.  785,  58  C.  C.  A.  61.  While  the  appel- 
lant's objections  were  not  as  full  and  spe- 
cific as  they  might  have  been,  we  think 
they  served  to  challenge  the  attention  of 
the  court  and  counsel  to  the  fact  that  the 
evidence  was  not  within  the  Issues.  The 
court  Instructed  the  Jury  that  the  order 
was  a  valid  and  binding  contract,  and  "con- 
tinued at  all  times  thereafter  to  be  a  legal 
contract,  unless  you  find  that  the  same  was 
cancelled  by  the  parties,"  and  that,  "If  you 
find  that  the  parties,  the  plaintiff  and  the 
defendant,  for  any  reason  agreed  and  con- 
sented to  the  cancellation  of  said  account, 
it  would  thereafter  cease  to  be  a  valid  and 
binding  contract  on  the  part  of  either  plain- 
tiff or  defendant,  and  tiiat  these  are  ques- 
tions for  the  Jury  to  determine  from  the 
evidence  in  the  case."  This  instruction  was 
excepted  to  on  the  ground  that  It  presented 
a  question  to  the  Jury  not  within  the  Issues. 
The  appellant  in  due  time  moved  for  a  Judg- 
ment notwithstanding  the  verdict,  and  for 
new  trial.  The  ihotlon  for  new  trial  was 
based  upon  the  several  statutory  grounds. 
A  litigant  prepares  his  case  for  trial  in 
the  light  of  the  Issues.  It  Is  obvious  that  the 
appellant  was  not  prepared  to  meet  an  en- 
tirely new  issue,  and  one  not  remotely  sug- 
gested by  the  answer.  The  motion  for  a 
new  trial  should  have  been  granted. 

Evidence  was  admitted  which,  under  a 
proper  issue,  would  have  warranted  the 
Jury  In  finding,  either  that  the  right  reserved 
in  the  order  to  countermand  was  exercised, 
or  that  the  parties  agreed  to  cancel  it.  The 
Judgment  is  reversed,  with  directions  to  the 
trial  court  to  permit  an  amendment  to  the 
answbr  If  applied  for  vrlthtn  30  days  after 
filing  the  remittitur  In  the  court  below. 
Otherwise  to  enter  a  Judgment  upon  the 
pleadings   in  favor  of  the  appellant. 

RUDKIN,  C.  J.,  and  PARKBB  and 
MOUNT,  JJ.,  concur. 


(61  Wa»h.  «01) 
STATE  ex  rel.  BUSSBLL  et  al.  t.  ABRAHAM 
et  al..  Board  of  Com'rs  of  King  County. 

(Supreme  Court  of  Washington.     Jan.  12, 
1911.) 

CONSTITDTIOKAI,  liAW  (|  290*)— DUE  PBOCESS 
OP  tiAW— CbEATION  OF  Watebwat  Distbict 
— ^Vaudity  OF  Statute. 

Laws  Sp.  Sess.  1906,  c.  8,  for  the  con- 
struction and  maintenance  of  commercial  water- 
ways, provides  in  section  11  that  the  county 
commissioners  shall  file  a  petition  setting:  forth 
specified  facts.  Section  13  provides  that  a 
summons  shall  issue  to  all  parties  interested. 
Section  15  provides  that  on  the  return  o£  the 
summons  the  court  shall  hear  the  petition,  and 
"shall  impanel  a  jury  to  ascertain  the  just  com- 
pensation to  be  paid  for  the  property  taken  or 
damaged."  Section  23  provides  that  any  judg- 
ment rendered  on  the  finding  of  a  jury  or  of  the 
court  in  case  the  jury  is  waived  "shall  be  law- 
ful and  sufficient  condemnation  of  the  land  or 
property  to  be  taken  or  of  the  riKht  to  damage 
the  same  in  the  manner  proposed  on  paymmt 
of  the  amount  of  the  finding  and  costs.  Sec- 
tion 27  provides  that,  upon  entering  of  the  judg- 
ment, the  clerk  of  courts  shall  prepare  and  cer- 
tify a  transcript  containing  a  list  of  the  lands 
and  persons  benefited  by  the  improvement  and 
the  amount  of  benefit  to  each,  and  file  the  same 
with  the  county  auditor,  who  shall  enter  the 
same  on  the  tax  rolls  against  the  laud  of  each 
person  named  in  the  list,  and  the  same  shall 
be  collected  as  other  taxes,  but  that  such  assess- 
ments shall  not  become  due  except  as  may  be 
designated  by  the  board  of  commissioners  for 
said  waterway  district,  which  designation  shall 
be  made  by  serving  written  notice  on  the  coun- 
ty auditor,  and  the  amount  so  designated  shall 
be  added  by  the  auditor  to  the  general  taxes, 
provided  that  no  call  for  assessments  shall  ex- 
ceed 25  per  cent,  of  the  actual  amount  neces- 
sary to  pay  the  cost  of  construction  of  said 
work.  Section  30  provides  for  changes  in  the 
system  of  improvements,  the  compensation  to  the 
owners  of  the  land  taken  by  the  change  to  be 
determined  by  a  jury  impaneled  as  in  ease  of 
the  original  proceedings,  {tnd  they  shall  "read- 
just the  amount  of  benefits  claimed  to  have 
been  increased  or  diminished"  by  reason  of  such 
proposed  change.  Held,  that  the  act  is  void 
tor  failure  to  authorize  any  person  or  board  to 
make  the  necessary  assessment,  and,  if  it  be 
construed  to  make  the  original  estimates  or 
benefits  set  forth  In  the  commissioners'  petition 
stand  as  the  assessment  of  benefits,  it  is  void 
because  affording  the  owner  of  the  property 
assessed  no  notice  of  the  proceedings  and  op- 
portunity to  defend  against  the  assessment  be- 
fore his  property  is  taken  to  satisfy  the  cbar^, 
and,  if  construed  as  authorizing  the  commis- 
sioners to  make  the  assessment,  it  is  invalid 
for  the  same  reason. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  Si  871-875;  Dec  Dig.  { 
290.»] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Mitchell  OUUam,  Judge. 

The  State  of  Washington,  on  the  relation 
of  Wallace  A.  Bussell  and  others,  sued  out  a 
writ  of  review  from  the  superior  court  to  re- 
view tfie  order  of  Dan.  R.  Abraham  and  oth- 
ers, as  County  Commissioners  of  King  Coun- 
ty, in  creating  a  commercial  waterway  dis- 
trict The  superior  court  dismissed  the  writ 
and  Wallace  A.  Bussell  and  others  appeal. 
Reversed  and  cause  remanded,  with  instruc- 
tions  to  enter  Judgment  quashing  proceedings 
before  the  board  of  water  commissioners. 


*For  other  cases  se«  lame  topic  and  section  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  Kej  No.  Series  ft  Rep'r  Isdaxe* 
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Robert  A.  Devers,  for  appellants.  Shorett, 
McLaren  &  Shorett,  Geo.  F.  Vandeveer,  M. 
II.  IngersoU,  and  Baosman  &  Kelleher,  for 
respondents. 

FULLERTON,  J.  The  Legislature  of  the 
State  of  Washington  at  the  specially  convened 
session  of  1900  passed  an  act  Intended  to 
provide  for  the  construction  and  maintenance 
of  commercial  waterways.  Laws  Sp.  Sess. 
1900,  p.  8.  Acting  In  accordance  with  the 
provisions  of  the  act,  certain  citizens  of  the 
county  of  King  petitioned  the.board  of  coun- 
ty commissioners  of  that  county  to  establish 
a  commercial  waterway  district  therein  com- 
prised of  territory  specifically  described  in 
the  petition.  The  board  of  county  commis- 
sioners assumed  Jurisdiction  of  the  petition, 
and  thereafter,  upon  due  procedure  being 
bad  as  contemplated  by  the  statute,  entered 
an  order  purporting  to  create  a  commercial 
•waterway  district.  The  relators  own  proper- 
ty included  within  the  boundaries  of  the  pro- 
posed district,  and  appeared  before  the  board 
of  county  commissioners  and  opposed  the  cre- 
ation of  the  district,  alleging  as  grounds 
therefor,  among  others,  that  the  act  under 
which  the  proceedings  were  being  had  were 
in  violation  of  both  the  state  and  federal 
Constitutions.  Their  objections  were  over- 
ruled, whereupon,  after  the  establishment  of 
the  district,  they  sued  out  a  writ  of  review 
from  the  superior  court  of  King  county  seek- 
ing to  review  the  order  of  the  board.  The 
superior  court  on  a  hearing  had  thereon  af- 
firmed the  order  creating  the  district  and 
dismissed  the  writ  This  appeal  was  taken 
therefrom. 

While  many  objections  are  urged  in  this 
court  against  the  statute  and  the  proceedings 
had  thereunder,  we  have  found  it  necessary 
to  consider  only  the  constitutional  question 
suggested,  as  we  deem  it  fatal  to  the  pro- 
ceedings. The  law  plainly  contemplates  that 
the  expense  of  constructing  the  commercial 
waterway  for  which  the  district  is  organized 
shall  be  provided  for  by  an  assessment  upon 
the  real  property  situated  in  the  waterway 
district  benefited  by  the  Improvement,  yet 
no  person,  board,  or  other  authority  is  au- 
thorized by  the  act  to  make  the  assessment 
Nor  does  the  act  contain  any  direct  provision 
for  making  an  assessment  roll,  nor  any  pro- 
vision for  Its  equalization  when  made  at 
which  the  property  holder  may  be  heard  as 
to  the  amount  that  may  be  charged  against 
his  property.  Since  no  other  means  at  rais- 
ing the  necessary  cost  of  making  the  im- 
provement is  contemplated  than  by  an  as- 
sessment, we  think  that  the  assessment  Is  so 
far  an  integral  part  of  the  act  that  the  omis- 
sion to  make  it  effective  renders  the  whole 
act  void.  Skagit  County  v.  Stiles,  10  Wash. 
888,  39  Pac.  116;  Snohomish  County  v.  Hay- 
ward,  11  Wash.  429,  39  Pac.  6r>2;  Franklin 
Savings  Bank  v.  Moran,  19  Wash.  200,  52 
Pac.  858. 

Counsel  for  the  respondent,  however,  while 


conceding  there  Is  no  direct  provision  in  the 
act  empowering  any  particular  person  or 
body  to  make  an  assessment  of  benefits,  con- 
tend that  the  act  by  necessary  implication 
confers  that  power  upon  the  jury  called  to 
determine  the  Jnst  compensation  to  be  paid 
owners  whose  property  will  be  taken  by  the 
improvement  To  sustain  the  contention  we 
are  cited  to  certain  sections  of  the  act  which 
we  will  briefly  notice.  After  provisions  re- 
lating to  the  organization  of  the  waterway 
district,  and  the  election  of  a  board  of  wa> 
terway  commissioners,  it  is  provided  in  sec- 
tion 11  of  the  act  that,  whenever  it  is  de- 
sired to  prosecute  the  construction  of  a  sys- 
tem of  waterways  within  the  district  the 
board  of  commissioners  shall  file  a  petttion 
in  the  superior  court  of  the  county  in  which 
the  district  Is  located,  setting  forth  therein 
the  route  over  which  the  waterway  is  to  be 
constructed,  the  estimated  cost  thereof,  the 
names  of  the  owners  and  occupants  of  the 
lands  within  the  proposed  district  the  maxi- 
mum amount  of  benefits  to  be  derived  by 
each  tract  of  land  from  the  construction  of 
the  proposed  improvement  a  description  of 
the  land  necessary  to  be  taken  for  the  pur- 
pose of  the  proposed  Improvemmts,  and  the 
names  of  the  owners  and  occupants  thereof, 
and  certain  general  statements  to  the  effect 
that  the  improvement  will  be  of  public  bene- 
fit conducive  to  public  health,  increase  the 
public  revenue,  and  that  the  proposed  sj'stem 
is  necessary.  Section  13  provides  that,  upon 
filing  the  petition,  a  summons  shall  be  issued, 
returnable  as  summons  in  other  civil  actions, 
and  served  either  personally  or  by- publica- 
tion upon  all  parties  interested.  Section  15 
provides  that  upon  the  return  of  the  sum- 
mons, or  as  soon  thereafter  as  the  business 
of  the  court  will  permit  the  court  shall  pro- 
ceed to  hear  the  petition,  and  "shall  Impanel 
a  Jury  to  ascertain  the  Just  compensation  to 
be  paid  for  the  property  taken  or  damaged" 
by  the  proposed  improvement.  Section  23 
provides  that  "any  final  Judgment  or  judg- 
ments rendered  by  said  court  upon  any  find- 
ing or  findings  of  any  Jury  or  juries,  or  upon 
any  finding  or  findings  of  the  court  in  case  a 
Jury  be  waived,  shall  be  lawful  and  sufficient 
condemnation  of  the  land  or  property  to  be 
taken,  or  of  the  right  to  damage  the  same  in 
the  manner  proposed,  upon  the  payment  of 
the  amount  of  such  findings,  [and]  all  costs, 
which  shall  be  taxed  as  in  other  civil  cases." 
Section  27  reads  as  follows:  "Upon  the  en- 
tering of  the  Judgment  upon  the  verdict  of 
the  Jury,  the  derk  of  said  court  shall  imme- 
diately prepare  a  transcript  which  shall  con- 
tain a  list  of  all  of  the  names,  persons  and 
corporations  benefited  by  said  Improvement 
and  the  amount  of  benefit  derived  by  each 
respectively,  and  shall  duly  certify  the  same, 
together  with  a  list  of  the  land  benefited  by 
said  improvement  belonging  to  each  person 
or  corporation,  and  shall  file  the  same  with 
the  auditor  of  the  county,  who  shall  immedi- 
ately enter  the  same  on  the  rolls  of  the  tax- 
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es,  as  provided  by  law,  foi"  the  entry  of  the 
taxes  against  the  land  of  each  of  the  said 
persons  named  In  said  list,  together  with 
the  improvements  therefor,  and  the  same 
shall  be  subject  to  the  same  Interests  and 
benefits.  In  case  of  delinquency,  as  in  cases 
of  general  taxes,  and  shall  bfe  collected  In 
the  same  manner  as  other  taxes,  and  subject 
to  the  same  right  of  redemption,  aud  the 
land  sold  for  the  collection  of  said  taxes  shall 
be  subject  to  the  same  right  of  redemption 
as  in  the  sale  of  land  for  general  taxes: 
Provided,  that  said  assessments  do  not  be- 
come dne  and  payable,  except  at  such  time  or 
times  and  in  such  amount  as  may  be  desig- 
nated by  the  board  of  commissioners  for  said 
commercial  waterway  district,  which  desig- 
nation shall  be  made  to  the  county  auditor 
by  said  board  of  commissioners  of  said  com- 
mercial waterway  by  serving  a  written  notice 
upon  the  county  auditor,  designating  the 
time  and  amount  of  assessment,  said  assess- 
ment to  be  in  proportion  to  the  benefits  to 
become  doe  and  payable,  which  amount  shall 
fall  due  at  the  time  of  the  filling  out  of  gen- 
eral taxes,  and  the  amount  so  designated 
shall  l>e  added  by  the  auditor  to  the  general 
taxes  of  said  person  or  corporation,  accord- 
ing to  said  notice  upon  the  assessment  rolls 
In  his  said  office  and  collect  therewith:  Pro- 
vided further,  that  no  one  call  for  assess- 
ments by  said  commissioners  shall  be  in  an 
amount  to  exceed  2S  per  cent,  of  the  actual 
amount  necessary  to  pay  the  costs  of  the 
proceedings  and  the  assessment  of  said  dis- 
trict and  system  of  commercial  waterways, 
and  the  costs  of  construction  of  said  work." 
Section  30  provides  for  changes  in  the  sys- 
tem of  improvements,  manner  of  construc- 
tion, and  course  of  the  waterway,  should  the 
commissioners  deem  the  same  desirable,  and 
for  the  appropriation  of  such  additional  land 
as  may  be  necessary  to  make  the  required 
changes;  and,  to  ascertain  the  amount  of 
compensation  and  damages  to  be  paid  the 
owners  of  the  land  taken  by  the  change,  it 
is  provided  that  the  court  "shall  cause  a  Jury 
to  be  impaneled  as  in  the  .case  of  the  original 
proceedings  for  the  establishment  of  said  im- 
provement, and  upon,  the  final  hearing  of 
said  cause  the  Jury  shall  return  a  verdict  in 
the  amount  of  damages,  if  any,  sustained  by 
all  persons  and  corporations,  the  same  as  up- 
on original  petition,  by  reason  of  such  pro- 
posed change;  and  the  amount  of  compensa- 
tion to  be  paid  to  any  persons  or  corpora- 
tions therefor,  and  for  any  additional  right 
of  way  that  may  be  necessary  to  be  appro- 
priated by  reason  of  such  proposed  change, 
and  shall  readjust  the  amount  of  benefits 
claimed  to  have  been  increased  or  dimin- 
ished, if  any,  of  said  land  owners  by  reason 
of  such  proposed  change  In  said  Improvement, 
and  the  proceedings  thereunder  would  be  the 
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same  as  to  rendering  Judgment,  appeal  there- 
from." 

It  Is  on  these  sections  of  the  act  that  coun- 
sel base  their  contention  that,  the  Jury  are 
empower^  to  assess  the  benefits,  b<rt  we 
think  they  fall  far  short  of  sustaining  It 
The  last  section  cited,  it  is  true,  provides  that 
the  Jury  shall  "readjust  the  amounts  of  bene- 
fits claimed  to  have  been  increased  or  dimin- 
ished," by  reason  of  any  changes  made  in 
the  assessment  district  or  waterway,  and 
were  the  language'  of  the  original  section 
obscure  might  raise  an  inference  that  the 
Jury  were  to  make  the  original  assessment 
But  the  language  defining  the  powers  of  the 
Jury  in  the  first  instance  is  not  obscure.  It 
clearly  limits  the  power  of  the  jury  on 
the  first  bearing  to  a  determination  of  the 
"Just  compensation  to  be  paid  for  the  prop- 
erty taken  or  damages,"  nothing  more.  It 
has  been  suggested,  however,  that  the  Legis- 
lature intended  that  the  original  estimate  of 
benefits  set  forth  in  the  commissioners'  peti- 
tion to  establish  the  district  should  be  tak- 
en as  an  assessment  of  benefits,  and  that 
it  is  from  this  estimate  the  clerk  is  required 
to  prepare  his  transcript  of  the  "names  of 
persons  and  corporations  benefited  by  said 
improvement  •  •  •  and  the  amount  of 
benefit  derived  by  each  respectively,"  but 
this  theory  would  be  fatal  to  the  act  If 
adopted.  It  Is  essential  to  the  validity  of 
any  law  authorizing  an  assessment  for  bene- 
fits that  the  owner  of  the  property  assessed 
be  given  notice  of  the  proceedings  and  an 
opportunity  to  defend  against  the  assess- 
ment before  his  property  is  taken  to  satisfy 
the  assessment  charge.  It  is  not  necessary 
that  he  have  notice  of  every  step  taken  in 
the  proceedings,  but  the  law,  to  be  valid, 
must  give  him  at  least  one  opportunity  to  be 
heard  as  to  the  amount  and  legality  of  the 
tax.  State  ex  rel.  Savings  Union  v.  Whit- 
tlesey, 17  Wash.  447,  50  Pac.  119;  Fallbrook 
Irrigation  District  v.  Bradley.  164  U.  S.  11*2, 
17  Sup.  Ct  56,  41  L.  Eld.  369;  Davidson  v. 
New  Orleans,  96  U.  8.  97,  24  I*  Bid.  616. 
Construing  the  statute  as  one  authorizing  the 
commissioners  to  make  the  assessment,  it  is 
invalid  because  it  does  not  give  the  owners  of 
the  property  assessed  an  opportunity  to  be 
heard  as  to  the  amount  and  legality  of  the 
assessment  before  their  land  is  sold  in  satls- 
.factlon  thereof. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  instructions  to 
enter  a  Judgment  quashing  the  proceedings 
bad  before  the  board  of  county  commission- 
ers, and  holding  the  same  to  be  void  and  of 
no  effect 

RUDKIN,  MOUNT,  PARKER,  and  GOSB. 
JJ.,  concur. 
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WniTD  PINE  MFG.  CO.  v.  MORET. 
(Supreme  Court  of  Idabo.    Dec.  14,  1910.) 

(Byllttlu*  ly  the  Court.) 

1.  Taxation    (S   686*)— Tax   Saie— Vauditt 
OP  Certificate. 

A  tax  sale  certificate  issued  under  the  pro- 
visions of  section  1759  of  the  Revised  Codes, 
which  recites  that  the  tai  for  which  theprop- 
erty  was  sold  was  "state  and  county,  $^.00; 
penalty  and  costs,  3.05;  total,  131.05,"  and 
leaves  blank  the  space  following  the  enumeration 
of  poll  tax,  city,  town,  village,  and  independent 
school  district  tax,  is  a  substantial  compliance 
with  the  statute,  for  the  reason  that  such  state- 
ment on  its  face  excludes  the  idea  that  the 
taxes  for  which  the  property  was  sold  included 
anything  other  than  '^'state  and  county  tax"  and 
"penalties  and  costs." 

(Ed.   Note.— For   other  cases,    see    Taxation, 
Cent.  Dig.  ${  1377-1379;   Dec.  Dig.  f  686.*] 

2.  Taxation  ({  769*)— Tax  Sale— Cobbbction 
OF  Deed. 

Where  a  tax  sale  certificate  shows  on  its 
face  the  year  for  which  the  tax  was  assessed, 
and  a  deed  thereafter  issued  leaves  the  year 
blank,  and  does  not  show  upon  its  face  the  year 
for  which  the  tax  was  assessed,  it  is  competent 
and  proper  for  the  officer  on  discovering  the  mis- 
take to  execute  a  new  deed  for  the  correction  of 
the  error. 

[Ed.    Note.— For  other  cases,   see  Taxation, 
Cent  Dig.  §§  1533-1536;  Dec.  Dig.  i  769.*! 

3.  Taxation  (I  754*)- Tax  Sale— Sufficien- 
cy op  Tax  Deed. 

Sections  1763  and  1764  of  the  Revised 
Codes  must  be  construed  together,  and  when  so 
construed  only  require  the  officer  making  a  tax 
deed  to  incorporate  therein  "substantially  the 
matters  contained  in  the  certificate,"  and  a  sub- 
stantial compliance  therewith  is  all  that  is  nec- 
essary. 

[Ed.   Note. — For  other   cases,   see   Taxation, 
Cent  Dig.  H  1504.  1306;   Dec.  Dig.  {  754.»] 

4.  Taxation  (f  773*)— Sale  pob  Taxes— Va- 
lidity of  Tax  Deed. 

Under  the  provisionsof  section  1653  of  the 
Revised  Codes,  dealing  with  the  assessment  and 
collection  of  taxes,  "no  mistake  in  the  name  of 
the  owner  or  supposed  owner  of  real  property 
shall  render  the  assessment  thereof  invalid"; 
and,  under  the  provisions  of  section  1788,  no  in- 
formality will  render  an  assessment,  or  any  act 
relating  to  an  assessment,  or  the  collection  of  a 
tax,  illegal. 

[Ed.    Note. — For   other  cases,   see   Taxation, 
Cent  Dig.  {  1541 ;   Dec.  Dig.  {  773.*] 

5.  Taxation  (|  773*)— Sale  fob  Taxes— Va- 
lidity OF  Tax  Deed. 

Where  a  tax  deed  was  not  in  fact  made,  ex- 
ecuted, and  delivered  until  after  the  time  for  re- 
demption by  the  property  owner  had  expired, 
it  is  not  fatal  to  the  deed,  and  will  not  render 
it  invalid  if  it  recite  upon  its  face  that  the  pur- 
chaser or  his  assignee  was  entitled  to  a  deed  one 
day  earlier  than  he  was  in  fact  entitled  to  it 
under  the  law. 

[Ed.    Note. — For  other  cases,    see   Taxation, 
Cent  Dig.  f  1541 ;   Dec.  Dig.  %  773.*] 

6.  Taxation  (S  695*)— Redemption. 

Where  the  proceedings  have  been  in  sub- 
Btap.tial  compliance  with  the  law,  and  the  tax 
sale  has  been  made  in  substantial  conformity 
therewith,  and  the  time  within  which  the  land- 
owner may  redeem  is  fixed  and  limited  by  the 
statute,  there  is  no  right  of  redemption,  wheth- 
er a  deed  has  been  issued  or  not,  after  the  ex- 


piration of  the  statutory  period  allowed  for  re- 
demption. 

[E>d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1392 ;   Dec.  Dig.  i  695.*] 

7.  Taxation  (i  769*)— Sale  fob  Taxes— Tax 
Deed — Scope  of  Authokity  to  Issue. 

Where  the  power  is  vested  in  an  officer  to 
execute  a  tax  deed,  such  power  and  authority  is 
not  exhausted  until  a  deed  is  made  in  compli- 
ance with  the  law,  provided  the  pre<%ding  steps 
have  been  taken  in  accordance  with  the  law  as 
the  same  appears  of  record  in  his  office.  The 
making  of  an  insufficient,  defective,  and  invalid 
deed  does  not  exhaust  the  power  of  the  officer 
where  the  facts  exist  upon  which  a  vaUd  deed 
may  be  made. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
CSent  Dig.  H  1533-1536;    Dec.  Dig.  i  769.*] 

(Additional  Syllahii*  ly  Editorial  Staff.) 

8.  Evidence  (|  48*)--Judicial  Notice. 

The  court  will  not  take  judicial  notice  of 
the  fact  that,  in  a  given  year,  the  county  com- 
missioners of  a  specified  county  must  have  lev- 
ied school  taxes  and  special  road  taxes. 

[ESd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  70;   Dec.  Dig.  §  48.*] 

Appeal  from  District  Court,  Neas  Perce 
County ;  Edgar  C.  Steele,  Judge. 

Action  by  the  White  Pine  Manufacturing 
Company  against  Peter  Morey.  From  a 
judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  defendant  appeals.  Reversed 
and  remanded. 

Burcham  &  Blair  and  C.  H.  Lingenfelter 
(Eugene  A.  Cox,  of  counsel),  for  appellant. 
Clay  McNamee,  for  respondent 

AILSHIE,  J.  This  action  was  instituted 
by  plaintiff  to  quiet  its  title  to  a  certain 
tract  of  land  situated  in  that  part 'of  Nez 
Perce  county  which  formerly  belonged  to 
Shoshone  county.  The  plaintiff  traces  its 
title  by  mesne  conveyances  from  one  Frank 
Andrews,  the  original  patentee  from  the 
United  States.  Defendant  bases  his  title  on 
a  tax  sale  made  by  Shoshone  county  for  the 
taxes  levied  and  assessed  against  the  prop- 
erty in  the  year  1903.  Judgment  was  enter- 
ed in  favor  of  tlie  plaintiff,  and  the  defend- 
ant appealed  from,  the  judgment  and  order 
overruling  a  motion  for  new  trial.  The  dis- 
trict court  held  that  the  sale  of  the  land  for 
taxes  was  illegal,  that  the  tax  certificate 
was  Illegal  and  void,  and  that  the  tax  deeds 
Issued  thereon  were  consequently  illegal  and 
void.  We  shall  take  up  the  points  separate- 
ly and  in  the  order  In  which  they  are  treated 
by  the  respondent  In  its  brief  In  support  of 
the  findings  and  judgment  of  the  trial  court 

1.  The  first  point  made  in  support  of  the 
judgment  Is  that  the  certificate  of  tax  sale 
Issued  to  Shoshone  county  on  the  12th  day 
of  July,  1904,  Is  wholly  void.  This  conten- 
tion Is  based  upon  the  grounds  that  the  cer- 
tificate does  not  fully  comply  with  section 
1759  of  the  Revised  Codes  in  specifying  the 
state  and  county  taxes,  poll  tax,  city,  town, 
village,  and  Independent  school  district  tax, 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  IndaxM 
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etc.  This  objection  Is  unfounded,  for  the 
reason  that  the  certificate  recites  that  the 
tax  for  which  the  property  was  sold  was  as 
follows:  "State  and  county,  $28.00;  penalty 
and  costs,  ?3.05;  total,  $31.05."  The  state- 
ment In  the  certificate  that  the  taxes  for 
which  the  land  was  sold  were  "state  and 
county,"  and  "penalty  and  costs,"  excludes 
the  idea  that  taxes  were  Included  for  any 
other  purpose  or  of  any  other  nature,  ilt 
»has  been  suggested  that  the  court  will  take 
judicial  knowledge  of  the  fact  that  In  the 
year  1903  the  county  commissioners  of  Sho- 
shone county  must  bare  lerled  school  taxes 
and  special  road  taxes,  etc.  The  court,  on 
the  contrary,  cannot  take  judicial  notice  of 
any  such  fact,  and  in  the  absence  of  proof 
that  such  taxes  were  Included  within  the 
total  sum  for  which  this  land  was  sold,  we 
must  assume  that  the  land  was  In  fact  not 
sold  for  anything  other  than  state  and  coun- 
ty taxes.  Even  If  other  taxes  were  levied 
and  assessed  for  1903,  that  would  not  in- 
validate this  sale  If  it  was  only  made  for 
the  "state  and  county"  taxes. 

2.  It  is  not  contended  that,  under  the  pro- 
visions of  section  1764,  "the  recitals  In  the 
tax  deed  must  be  identical  with  those  In  the 
tax  sale  certificate."  A  tax  deed  was  exe- 
cuted and  delivered  by  Shoshone  county  to 
appellant's  grantor  on  the  28th  day  of  Au- 
gust, 1907,  which,  among  other  things,  con- 
tained the  recital  that  the  property  therein 
described  "was  duly  assessed  for  state  and 
county  purposes  to  Frank  Andrews  for  the 

year  ,  the  assessed  value  being  $800; 

that  the  amount  of  the  taxes  for  state  and 
county  assessed  for  said  year  was  $28.00," 
etc.  The  tax  certificate  recited  that  the  tax 
for  which  the  sale  was  made  was  levied  and 
assessed  for  the  year  1903,  while  the  deed 
falls  to  shows  the  year  for  which  this  tax 
had  been  levied  and  assessed.  While  this 
fact  would  not  Impair  the  sale  or  the  valid- 
ity of  the  certificate,  It  would  Impair  the 
deed  and  render  It  inadmissible  as  evidence 
of  compliance  with  the  law.  For  reasons, 
however,  which  will  hereafter  be  stated,  this 
error  was  subsequently  corrected.  Before 
passing  from  this  point,  It  is  worth  while  to 
observe  that  sections  17C4  and  1763  must  be 
construed  together.  Section  1764  says,  among 
other  things,  "that  the  matters  recited  in  the 
certificate  of  sale  must  be  recited  in  the 
deed,  while  1763  says,  "if  the  property  Is 
not  redeemed  within  three  years  from  the 
date  of  sale,  the  assessor  or  ex  officio  tax  col- 
lector *  *  »  must  make  to  the  purchaser 
or  the  other  person  lawfully  entitled  thereto, 
upon  demand  by  him,  a  deed  to  the  property; 
reciting  in  the  deed  substantially  the  matters 
contained  In  the  certificate."  It  will  there- 
fore be  seen  that  section  1763  recognizes  the 
substance  instead  of  the  form,  and  authoriz- 
es the  officer  to  make  a  deed  containing  "suo- 
stantlally  the  matters  contained  in  the  cer- 
tificate." Section  1704  when  construed  in 
the  light  of  the  previous  section  cannot  be 


said,  to  require  a  literal  or  verbatim  copy  of 
the  certificate  embodied  In  the  deed.  It  has 
been  accordingly  held  that  not  all  the  pro- 
visions of  the  statute  with  reference  to  the 
assessment  of  property  and  the  sale  for  tax- 
es are  mandatory,  but  that  on  the  contrary 
some  of  those  provisions  are  only  directory. 
This  Is  true  with  reference  to  the  name  of 
the  owner  or  supposed  owner  of  the  lands, 
and  is  the  general  holding  of  the  courts,  es- 
pecially under  a  system  of  assessments  and 
delinquent  sales  such  as  we  have  In  this 
state.  The  authorities  are  uniform  under 
statutes  similar  to  ours  that  the  proceeding 
In  the  assessment  and  collection  of  taxes 
against  real  property  Is  purely  a  proceeding 
in  r^m,  and  that  It  does  not  ran  against  the 
person  of  the  owner,  but  simply  against  the 
property  assessed.  Klumpe  v.  Baker,  131 
Cal.  80,  63  Pac.  137;  Palomares  Land  Co. 
V.  Los  Angeles  County,  146  Cal.  530,  80  Pac. 
931;  Coolldge  v.  Pierce  County,  28  Wash.  95, 
68  Pac.  391 ;  Helms  v.  Wagner,  102  Ind.  385, 
1  N.  E.  730;  Bradley  v.  Bouchard,  85  Mich. 
18,  48  N.  W.  208.  It  Is  specifically  provided 
by  our  statute  (section  1653,  Kev.  Codes), 
that  "no  mistake  In  the  name  of  the  owner 
or  supposed  owner  of  real  property  shall 
render  the  assessment  thereof  Invalid."  The 
foregoing  section  Is  also  reinforced  by  sec- 
tion 1788,  Kev.  Codes,  which  provides  that: 
"No  assessment,  or  act  relating  to  assess- 
ment, or  collection  of  taxes  Is  ill^al  on  ac- 
count of  informality,  nor  because  tne  same 
was  not  completed  within  the  time  required 
by  law." 

3.  It  Is  next  urged  by  the  respondent  that 
since  the  deed  of  August  28,  1907,  recites  on 
Its  face  that  the  purchaser  at  the  tax  sale 
was  on  the  12th  day  of  July,  1907,  entitled  to 
a  deed,  whereas  in  fact  he  was  not  entitled 
to  a  deed  until  the  13th  day  of  July,  the  deed 
Is  therefore  void.  This  position  would  be 
true  had  the  deed  been  executed  on  July 
12th  and  prior  to  the  time  when  the  pur- 
chaser or  his  assignee  was  entitled  thereto, 
but  the  record  shows  that  the  deed  was  not 
in  fact  made,  executed,  and  delivered  until 
the  28th  day  of  August,  1907.  It  follows, 
therefore,  that  although  the  recital  on  the 
face  of  the  deed  may  be  to  the  effect  that 
the  party  was  entitled  to  the  deed  prior  to 
the  expiration  of  the  time  of  redemption,  the 
deed  Itself  shows  that  It  was  not  made  until 
after  the  party  was  entitled  to  the  same. 
This  Is  a  mere  Irregularity  that  could  Injure 
no  one,  and  could  not  render  void  the  title 
of  the  purchaser  or  impair  the  validity  of 
the  deed. 

4.  The  complaint  in  this  action  was  filed 
on  February  18,  1908.  The  answer  was  fil- 
ed on  September  4,  1909.  Subsequent  to  the 
commencement  of  the  action  and  prior  to  the 
filing  of  an  answer,  the  defendant  procured 
from  the  assessor  and  tax  collector  of  Sho- 
shone county  a  second  tax  deed  for  this 
same  property  which  corrected  the  errors 
and  omissions  pointed  out  In  the  first  deed. 
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and  recited  on  its  face  that  It  was  given  for 
the  purpose  of  correcting  tlie  deed  of  Ao- 
trnst  28,  1907.  Tlie  latter  deed  reoited  that 
the  tax  for  whlcli  tlie  sale  was  made  was 
"assessed  to  Frank  Andrews  for  the  year 
1903";  that  there  was  no  poll,  city,  town. 
Tillage,  hospital,  or  school  district  tax  In- 
cluded therein,  and  that  the  sale  was  made 
for  state  and  county  taxes  only;  "that  pub- 
lication of  the  intention  to  sell  for  taxes  was 
made  as  provided  by  law,  on  or  before  the 
fourth  Monday  of  May,  1904";  "that  the 
said  premises  were  by  the  said  William  T. 
Hooper  as  assessor  and  ex  officio  tax  col- 
lector of  said  Shoshone  county  on  the  lltb 
day  of  July,  1901,  after  due  and  legal  notice 
given  as  required  by  law,  offered  for  sale," 
etc. ;  "that  at  the  said  auction  there  was  no 
purchaser  or  bidder  on  the  first  day  said 
property  was  offered  for  sale  •  •  •  ; 
that  thereafter  the  said  premises  were  next 
agaifa  offered  for  sale  at  the  same  place  by 
the  assessor  on  the  12tb  day  of  July,  1904, 
and  there  again  was  no  purchaser  of  them 
or  any  part  thereof,  and  thereupon  the  whole 
amount  of  said  premises  *  •  •  were  by 
the  said  William  T.  Hooper  as  assessor  and 
ex  officio  tax  collector  sold  and  struck  off 
to  the  said  Shoshone  county,"  etc.  This  deed 
further  recited  that  the  assignee  of  the  tax 
certificate  was  on  the  13th  day  of  July,  1907, 
entitled  to  a  deed.  It  is  not  urged  that  these 
recitals  contained  in  the  latter  deed  were 
not  In  substantial  compliance  with  the  stat- 
ute if  there  existed  any  power  on  the  part 
of  the  assessor  and  tax  collector  to  issue 
this  deed.  It  is  contended,  however,  "that 
a  defective  tax  deed  cannot  be  cured  by  the 
issuance  of  a  second  or  corrected  deed,  as 
is  sought  in  this  case."  In  support  of  this 
contention,  respondent  cites  the  following  au- 
thorities: Vestal  V.  Morris,  11  Wash.  451, 
39  Pac.  960 ;  Hewett  v.  Storch,  31  Kan.  488, 
2  Pac.  556;  and  Daly  v.  Ah  Goon,  64  Cal. 
612,  2  Pac.  401. 

Vestal  T.  Morris  was  decided  under  the 
laws  In  existence  in  Washington  in  1880,  and, 
as  I  gather  from  the  decisions,  It  was  based 
on  the  provisions  of  the  1881  Code  of  Wash- 
ington. That  case  has  subsequently  been  dis- 
tinguished by  the  Wastilngton  court  on  sev- 
eral occasions,  and  it  has  been  said  that  un- 
der the  statutes  which  applied  to  that  case 
the  tax  was  In  effect  a  personal  liability,  and 
"that  the  assessment  was  against  the  per^ 
son."  See  Woodward  v.  Taylor,  33  Wash. 
1,  73  Pac.  785;  Washington  Timber  &  Loan 
Co.  v.. Smith,  34  Wash.  625,  76  Pac.  267; 
Railroad  Co.  v.  Oalvin  (C.  0.)  85  Fed.  811. 
There  the  sheriff  was  authorized  and  direct- 
ed to  seize  the  personal  property  of  the  tax- 
payer for  his  taxes  both  real  and  personal. 
It  is  also  worthy  of  note  that  what  is  said 
in  the  Vestal  Case  with  reference  to  the  is- 
suance of  the  second  and  corrected  deed 
subsequent  to  the  commencement  of  the  ac- 
'tion  and  the  tender  of  the  taxes  and  penal- 
ties was  merely  dictum  In  that  case,  and  it 


was  not  the  point  on  which  the  Judgment  of 
the  appellate  court  rested.  The  observa- 
tion there  made  Is  clearly  contrary  to  the 
great  weight  of  authority  from  states  where 
the  statute  limits  the  time  within  which  a 
redemption  may  be  made,  and  where  there 
is  no  foreclosure  required  on  the  part  of 
the  county.  Hewitt  v.  Storch  is  not  in  point 
for  the  reason  that  the  court  there  held  that 
the  description  of  the  property  was  defective 
on  which  the  sale  was  made,  and  that  the  ^ 
county  clerk  could  not  go  back  of  the  tax 
roll  for  a  description,  but  that  he  was  bound 
by  the  description  therein  contained,  and 
that  since  the  original  deed  contained  the 
same  description  as  that  found  on  the  tax 
roll  the  clerk  could  not  by  a  subsequent 
deed  amend  the  description,  or  insert  a  dif- 
ferent description  from  that  found  on  the 
tax  roll.  Daly  v.  Ah  Goon  was  a  case  where 
the  land  was  assessed  to  "G.  A.  Hemenway, 
and  to  all  owners  and  claimants  known  and 
unknown."  The  opinion  in  tiiat  case  rested 
upon  a  line  of  authorities  that  exists  in  Cal- 
ifornia to  the  effect  that  such  a  description 
of  the  owner  of  the  premises  is  defective, 
and  renders  the  proceedings  void. 

On  the  other  hand,  as  above  observed,  the 
later  authorities  are  overwhelming  to  the 
effect  that  if  the  proceeding  has  been  regu- 
lar and  a  tax  sale  has  been  made  in  sub- 
stantial conformity  with  law  tliat  the  time 
within  which  the  landowner  may  redeem  is 
fixed  and  limited  by  the  statute,  and  that 
after  the  expiration  of  such  period  he  has 
no  right  of  redemption,  whether  a  deed  has 
issued  or  not  Blackwell  on  Tax  Titles,  §  734; 
Black  on  Tax  TiUes,  H  350,  353,  354 ;  Pear- 
son V.  ~  Robinson,  44  Iowa,  413 ;  Be^s  T. 
Paine,  15  N.  D.  430,  109  N.  W.  322 ;  McMIU- 
an  V.  Hogan,  129  N.  C.  314,  40  S.  £.  63;  Levy 
V.  Newman,  130  N.  X.  11,  28  N.  E.  660; 
Dumphey  v.  HUton,  121  Mich.  315,  80  N.  W. 
1;   Quinn  v.  Kenney,  47  Cal.  147. 

It  is  equally  well  settled  that.  If  through 
some  mistake  or  negligence  the  officer  fails 
to  make  a  good  and  valid  deed  in  pursuance 
of  the  sale  and  the  certificate  previously  is- 
sued and  in  accordance  with  law,  mandamus 
will  lie  to  compel  him  to  thereafter  exhaust 
the  power  vested  in  him  by  law  by  execut- 
ing a  good  and  valid  deed,  and  that  If  man- 
damus will  lie  to  compel  him  to  perform 
the  act,  he  may  perform  such  act  voluntarily 
when  the  defects  are  called  to  his  attention. 
In  other  words,  the  correct  rule  of  law,  as 
we  understand  It,  is  that  where  the  power 
is  vested  In  an  officer  to  execute  a  tax  deed, 
such  power  and  authority  is  not  exhausted 
until  a  deed  is  made  in  compliance  with  the 
law,  providing  the  preceding  steps  have  been 
taken  according  to  law  as  they  appear  from 
the  certificate  or  record  of  the  sale.  Black 
on  Tax  Titles,  i  408 ;  Blackwell  on  Tax  Ti- 
tles, {  734 ;  Duggan  v.  McCuIlough,  27  Colo. 
43,  59  Pac.  743;  McQuade  v.  Jaffray,  47 
Minn.  32G,  50  N.  W.  233. 

It  follows  from  what  has  been  said  that 
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tbe  judgment  mnst  be  reversed,  and  it  is 
BO  ordered,  and  tbe  case  is  remanded  for 
fntther  proceedings  in  harmony  wltli  this 
opinion.  Costs  awarded  in  favor  of  appel- 
lant. 

SULLIVAN,  C  J.,  concur*. 


<U  MaJbo,  60) 

STEWART  V.  WHITE. 
(Supreme  Court  of  Idaho.    Dec.  14,  1010.) 

(Spllahu*  by  the  Court.) 

1.  StTFFlCIENCT  OF  TAX  CEBTIFICATE. 

Form  of  tax  certificate  held  sufficient 

2l  Fobmbb  Decision  Afpboted. 

Bacon  v.  Rice,  14  Idaho,  107,  98  Pac.  611, 
cited  and  approved. 

8.  Evidence  (8  83*)— Presumption— Official 

Acts. 

The  presumption  is  that  the  officer  i>erform- 
ed  his  duty  in  mtdting  the  tax  sale,  and  that 
the  land  was  not  struck  off  to  the  coanty  as  a 
competitive  bidder,  unless  the  tax  sale  certifi- 
cate affirmatively  shows  to  the  contrary. 

[BM.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  105;  Dec.  Dig.  i  83.*] 

4.  SuFFiciENCT  or  Tax  Deed. 

Held,  that  the  tax  deeds  conveyed  the  title. 

6.   8TAT0TORT  PBOVISIONS. 

Under  tbe  provisions  of  section  1788,  Rev. 
Co<1es,  no  assessment  or  act  relating  to  assess- 
mea'  or  collection  of  taxes  is  illegal  on  account 
of  informality,  or  because  the  same  was  not 
completed  witliin  the  time  required  by  law. 

8.  Taxation   (J  799*)  —  Sale  fob   Taxes  — 

Right  to  Equitable  Relief. 

Where  an  owner  of  real  property  permits 
the  taxes  thereon  to  go  delinquent  for  15  years, 
and  neglects  his  obligation  to  pay  the  taxes 
thereon,  and  thereafter  conveys  the  same  by 
quitclaim  deed  for  tbe  nominal  consideration  of 
$1,  tbe  grantee  has  no  special  equities  tbat 
would  require  a  court  to  exercise  a  nice  discrim- 
ination in  laying  down  a  mle  for  the  preserva- 
tion of  a  just  balance  between  the  state  and 
such  grantee. 

(Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  799.*] 

Appeal  from  District  Court,  Nez  Perce 
County;   Edgar  C.  Steele,  Judge. 

Action  by  C.  B.  Stewart  against  S.  D. 
White.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Clias.  L.  McDonald  and  D.  E.  Hodge,  for 
appellant.    Eugene  A.  Cox,  for  respondent 

SULLIVAN,  C.  J.  This  action  was  brought 
to  quiet  tbe  title  In  tbe  appellant  to  the  W. 
Mt  of  tbe  N.  W.  Vi  and  tbe  E.  %  of  the  N. 
E.  %  of  section  27,  township  32  N.,  range  2 
W.  B.  M.,  in  Nez  Perce  county.  The  answer 
denied  appellant's  title  to  said  land,  and 
claimed  title  in  the  defendant  by  virtue  of 
certain  tax  deeds,  and  also  by  adverse  pos- 
session, but  aslced  for  no  affirmative  relief. 
Subsequently  there  was  filed  an  agreed  stip- 
ulation of  tbe  facts  in  tbe  case.  Tbe  case 
was  argued  to  the  court  upon  the  stipulated 
facts  and  submitted  for  decision.  The  court 
thereafter  made  findings  In  support  of  tbe  af- 


flmiative  defenses  In  tbe  answer,  and  enter- 
ed a  decree  denying  tbe  prayer  of  the  com- 
plaint, and  refusing  to  quiet  the  title  to  said 
land  In  tbe  plaintiff.  This  appeal  is  from 
tbe  Judgment.  Tbe  land  in  controversy  was 
patented  September  19,  1890,  to  Charles  F. 
Graham.  Graham  on  October  30,  1890,  con- 
veyed tbe  same  to  R.  P.  Mudge,  and  Mudge 
and  his  wife  on  April  13,  1896,  conveyed  tbe 
same  to  WUiis  B.  Reed.  On  July  12,  1909, 
Reed  and  his  wife.  In  consideration  of  $1, 
quitclaimed  said  land  to  the  appellant  Stew- 
art 

It  is  stipulated  that  said  land  was  subject 
to  taxation  from  1895  to  1909.  The  taxes 
were  not  paid  and  went  delinquent,  and  tbe 
land  was  sold  for  taxes  and  purchased  by 
tbe  county  for  the  years  1895  to  1899,  Indu- 
Bive.  During  the  years  1900  and  1901,  tbe 
taxes  went  delinquent  but  tbe  land  was  not 
sold,  the  previous  certificates  being  then  held 
by  tbe  county  and  tbe  delinquent  taxes  Ifting 
extended  in  red  Ink  on  the  roll  as  provided 
by  law.  In  1902  respondent  White  purclias- 
ed  of  tbe  county  five  tax  sale  certificates,  and 
paid  the  delinquent  taxes  and  received  as- 
signments of  the  certificates  and  tax  deeds 
for  the  property  from  the  proper  officer, 
which  deeds  were  promptly  recorded,  and  ad- 
ditional deeds  were  executed  to  him  in  1904 
and  1909.  From  1902  to  1909,  inclusive,  re- 
spondent White  paid  all  taxes  assessed  upon 
the  premises.  From  1895  to  1909,  inclusive, 
Willis  B.  Reed  and  bis  wife,  the  grantors  of 
tbe  plalntlfl,  were  nonresidents  of  tbe  state 
of  Idaho,  and  during  that  period  the  prem- 
ises were  unlnclosed,  and  Reed  was  never  In 
actual  possession  thereof,  nor  did  be  pay  or 
oGter  to  pay  any  taxes  thereon.  Immediate- 
ly after  acquiring  title  In  1902,  respondent 
White  went  upon  the  premises,  and  thereaft- 
er visited  tbe  same  year  after  year  to  see 
tbat  no  timber  depredations  were  committed, 
and  at  the  time  of  trial  bad  constructed  a 
fence  which  joined  the  fences  of  adjacent 
owners  and  Inclosed  the  premises.  White  has 
paid  all  taxes  assessed  upon  said  land  for  16 
years — from  1895  to  1909,  both  years  Inclu- 
sive. After  White  had  paid  the  taxes  on  said 
land  for  15  years,  and  tiad  claimed  under  his 
tax  deeds  for  7  years,  appellant  Stewart  pur- 
cliased  the  rights  of  Reed,  the  former  owner 
of  the  premises,  for  $1  consideration  named 
In  the  deed,  and  instituted  this  action  to  qui- 
et bis  title.  He  made  no  tender  of,  and  has 
not  repaid  any  of,  the  taxes  paid  by  White. 
That  fact  however,  has  no  particular  bearing 
in  tbe  case,  as  tbe  trial  court,  as  a  court  of 
equity,  could  require  that  to  be  done  before 
granting  plaintiff  any  relief.  Tbe  stipulated 
facts  practically  leave  but  one  question  for 
decision,  and  tbat  question  Is  whether  tbe 
form  of  tax  certificates  showed  that  Nez 
Perce  county  was  a  competitive  bidder  at  the 
tax  sale,  thus  rendering  the  certificates  void. 

The  form  of  the  tax  certificates  as  Idoitlcal 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  Inde^ 
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wltb  those  that  this  court  had  under  consid- 
eration and  held  valid  in  the  case  of  Bacon 
V.  Uioe.  14  Idaho,  107,  93  Pac.  511,  except  in 
ttiat  case  the  tax  claimant  had  paid  taxes 
for  only  nine  years,  during  which  time  the 
original  owner  bad  maintained  some  kind  of 
possession ;  while,  in  the  case  at  bar,  the  re- 
spondent and  defendant  paid  the  taxes  for 
15  years,  during  which  time  the  alleged  own- 
er of  the  property  utterly  abandoned  all  of 
his  claims,  and  these  claiius  are  now  sought 
to  be  enforced  by  the  appellant,  who  is  evi- 
dently a  speculative  purchaser.  In  the  Ba- 
con Case  the  court  held  the  tax  certificate 
sufHclent. 

It  does  not  affirmatively  appear  from  said 
tax  certificates  that  the  county  was  a  com- 
petitive bidder  at  said  tax  sale,  and  the  pre- 
sumption is  that  the  ofiicer  did  his  duty  and 
compiled  with  the  law  in  making  said  sales; 
that  there  was  no  purchaser  at  said  sale  who 
wodld  take  said  land  and  pay  said  taxes; 
and  that  the  land  was  therefore  offered  for 
sale  and  struck  off  to  tl^e  county.  It  is  con- 
tended by  counsel  for  appellant  that  the  cer- 
tificates fail  to  show  the  circumstances  or  the 
conditions  precedent  necessary  to  a  sale  to 
the  county  for  taxes,  and  that  the  description 
of  the  land  is  Inadequate  to  show  what  land 
was  attempted  to  be  sold.  There  is  nothing 
In  those  contentions.  The  description  Is  am- 
ply sufficient  and  the  conditions  precedent 
are  sufficiently  shown  In  the  certificates. 
From  the  stipulated  facts  and  the  evidence 
Introduced  on  the  trial,  it  clearly  appears  that 
the  tax  deeds  issued  to  the  respondent  are 
amply  sufficient  to  convey .  the  title  and  do 
convey  It. 

It  was  held.  In  effect,  in  Coats  v.  Cornell, 
Tax  Collector,  147  Cal.  500,  82  Pac.  194,  109 
Am.  St.  Rep.  168,  that  there  Is  an  enforcea- 
ble obligation  to  pay  a  general  annual  tax, 
which  in  a  sense  is  legal  as  well  as  moral ; 
and  a  Hen  therefor  is  established  by  law  ir- 
respective of  the  irregularities  or  informal- 
ities of  the  assessment.  Even  if  there  were 
some  informalities  in  the  assessment  or  col- 
lection of  the  taxes  upon  said  land,  those 
were  all  cured  by  the  provisions  of  section 
1788,  Rev.  Codes,  which  section  is  as  follows : 
"No  assessment,  or  act  relating  to  assess- 
ment, or  collection  of  taxes  is  illegal  on  ac- 
count of  informality,  nor  because  the  same 
was  not  completed  within  the  time  required 
by  law."  See,  also.  White  Pine  Mfg.  Co.  v. 
Morey.  112  Pac.  074,  decided  at  the  October, 
1910,  term  of  this  court. 

Cases  sometimes  arise  in  which  the  court 
of  equity  is  required  to  exercise  a  nice  dis- 
crimination in  laying  down  a  rule  which  will 
preserve  a  Just  balance  between  the  state 
and  the  individual  citizen.  The  case  at  bar, 
however,  involves  the  exercise  of  no  partic- 
ular discretion  on  the  part  of  the  court,  as 
there  are  no  equities  involved  in  favor  of  the 
plaintiff.    It  appears  that  the  owner  of  the 


real  estate  involved  In  this  suit  abandoned 
the  property  for  15  years,  and  neglected  his 
obligation  to  the  state  to  pay  the  taxes  impos- 
ed thereon,  and  apparently  abandoned  the 
same  until  the  appellant  in  this  suit  procur- 
ed a  quitclaim  deed  for  the  land  involved, 
for  the  nominal  consideration  of  |1.  The  rec- 
ord shows  that  the  resiiondent  Is  the  holder 
of  five  tax  certificates  and  five  tax  deeds,  and 
has  paid  the  taxes  for  15  years,  and  the  pe- 
riod of  redemption  on  all  of  the  tax  sale  cer- 
tificates has  long  since  expired. 

No  sufficient  error  appearing  In  the  record 
to  warrant  a  reversal  of  the  case,  the  Judg- 
ment is  affirmed,  with  costs  In  favor  of  re- 
spondent. 

AILSniE,  J.,  concurs. 


(19  Idaho,  t) 
NORTHERN  PAC.  RT.  CO.  t.  PYLB  et  ux. 
(Supreme  Court  of  Idaho.     Dec.  8,  1910.) 

(Svttabug  hp  the  Court.) 

1.  Adverse  Possession  (§  95*)— Acquisition 
OP  Land. 

Under  the  provisions  of  section  4043,  Rev. 
Codes,  title  to  land  by  adverse  possession  can- 
not be  established  under  the  provisions  of  the 
Revised  Statutes  unless  it  shall  be  shown  that 
tbe_  land  lias  been  occupied  and  claimed  for  a 
period  of  five  years  continuously,  and  the  par- 
ty or  persons,  their  predecessors  and  grantors, 
have  paid  all  taxes,  state,  county,  and  munici- 
pal, which  have  been  levied  and  assessed  upon 
said  land  according  to  law. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §$  530-532;  Dec.  Dig.  J 
95.*] 

2.  Adverse  Possession  (J  95*)— Payment  or 
Taxes— Evidence. 

Held,  that  the  evidence  is  suflicient  to  show 
that  the  respondents  paid  all  taxes  that  liad 
been  assessed  against  the  land  in  dispute  ac- 
cording to  law  from  1902  to  1907. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  $}  530-532;  Dec.  Dig.  i 
95.»J 

3.  Public  Lands   (I  71*)  —  Railroad  Land 
Grant. 

Under  an  act  of  Congress  approved  July  2, 
18C4,  entitled  "An  act  granting  land  to  aid  in 
the  coijstniction  of  the  railroad  and  telegraph 
line  from  I^ke  Superior  to  Pugct's  Sound  on 
the  Pacific  Coast,  by  the  northern  route"  (Act 
.Tuly  2.  1804,  c.  217.  13  Stat.  3C5).  and  the 
acts  and  joint  re.solutions  of  Conirress  supple- 
mental thereto  and  amendatory  thereof,  there 
was  granted  to  the  Northern  Pacific  Railroad 
Company  certain  lands  along  its  right  of  way 
upon  the  conditions  mentioned  in  said  act.  The 
line  of  s.iid  railroad  company  was  definitely 
fixed  opposite  the  land  in  controversy,  and  a 
plat  thereof  filed  in  the  office  of  the  Commis- 
sioner of  the  General  I^and  Office  on  December 
12,  1RS2.  Thereafter  the  said  railroad  company 
complied  with  the  terms  and  conditions  of  said 
acts,  and  said  railroad  and  telegraph  line  were 
constructed  and  accepted  by  the  President  of 
the  United  States,  llclrf,  that  said  land  was 
within  the  limits  of  said  grant  and  became  a 
part  thereof,  and,  under  a  mortgage  foreclosure 
sale,  said  land  was  sold  and  conveyed,  with 
other  land,  to  the  appellant  herein,  the  North- 
ern Pacific  Railway  Company :  that  said  grant 
to  the  Northern  Pacific  Railroad  Company  was 
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in  pnesenti ;  and  that  the  legal  title  to  said 
land  passed  to  said  railroad  company  upon  its 
filing  its  map  of  definite  location  and  thereafter 
complying  with  the  terms  and  conditiona  of 
said   grant. 

[Ed.  Note.-.-For  other  cases,  see  Public  Lands, 
Cent.  Dig.  S  232;    Dec.  Dig.  $  71. •] 

4.  EjHxrTMENT  (§  11*) — Railroad  Land  Grant 
—Rights  op  Grantee. 

The  delay  of  the  government  in  issuing  a 
patent  to  said  railroad  company  for  said  land 
aid  not  prevent  the  company  from  maintaining 
an  action  in  ejectment  to  remove  any  person 
from  said  land  and  maintain  its  right  to  the 
possession  thereof. 

[EM.  Note.— For  other  cases,  see  ESjectment, 
Dec  Dig.  i  11.*] 

5.  Advebse  Possession  (5  45*)— Acquisition 
OF  Right  by  Prescription. 

The  pendency  of  a  homestead  contest  in 
the  Land  Department  of  the  United  States  does 
not  suspend  the  running  of  the  statute  of  limi- 
tations. 

(EM.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  i  45.*] 

6.  ElJECTMENT  (§  II*)— Acquisition  of  Right 
BT  Prescription. 

Held,  that  the  Northern  Pacific  Railroad 
Company  was  entitled  to  the  possession  of  the 
land  in  dispute  from  December  2,  1882,  up  to 
the  time  that  said  lot. was  conveyed  to  the  ap- 
pellant corporation  in  1896,  and  that  said  ap- 
pellant corporation  could  have  maintained  an 
action  in  ejectment  to  remove  any  trespasser 
from  said  lot  at  any  time  prior  to  the  running 
of  said  statute  in  favor  of  an  adverse  claim. 

[E!d.  Note.— I'or  other  cases,  see  Ejectment, 
Dec.  Dig.  i  H.»] 

7.  Adverse  Possession  (§  60*)— Sufticienct 
of  Defendant's  Title. 

In  an  action  in  ejectment  to  recover  land 
in  this  state,  the  defendant  may  admit  title  in 
the  United  States  either  with  or  without  claim 
on  his  part  of  the  right  to  procure  title  from 
the  United  States,  and  it  is  sufficient  if  he  has 
such  possession  as  is  required  by  our  statute 
and  claims  title  adverselj^  to  the  plaintiff  and 
all  others  except  the  United  States. 

[Ed.  Note. — l^or  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  §  60.*] 

Appeal  from  District  Court,  Shoshone 
County;  W.  W.  Woods,  Judge. 
.  Action  by  the^  Northern  Pacific  Railway 
Company  against  B.  E.  Pyle  and  wife.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
AArmed. 

E.  J.  Cannon,  F.  M.  Dudley,  and  Feather- 
stone  &  Fox,  for  appellant.  C.  W.  Beale, 
Walter  H.  Hanson,  and  James  A.  Wayne,  for 
respondents. 

SULLIVAN,  C.  J.  This  Is  an  appeal  from 
the  Judgment  of  the  district  court  adjudicat- 
ing that  the  respondents,  who  are  defend- 
ants, E.  E.  Pyle  and  Aletha  J.  Pyle,  husband 
and  wife,  are  the  owner«  in  fee  of  lot  10  in 
section  5,  township  45  N.,  range  3  E.,  of  Boise 
meridian,  and  adjudging  that  the  appellant, 
the  Northern  Pacific  Railway  Company,  has 
no  right,  title,  or  Interest  in  or  right  of  pos- 
session to  said  lot,  and  that  the  respondents 
are  entitled  to  the  payment  of  the  sum  of 
19,200,  awarded  by  the  commissioners  to  be 
paid  by  the  Chicago,  Milwaukee  &  St.  Paul 


Railway   Company  for  a  railway  right  of 
way  over  said  lot. 

On  the  »th  of  March,  1908,  the  plaintiff  In 
the  original  action,  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  of  Idaho,  Institut- 
ed proceedings  In  the  district  court  of  Sho- 
shone county  against  the  respondents  Pyle 
and  the  Northern  Pacific  Railway  Company 
to  condemn  a  strip  of  land  extending  across 
said  lot  10  for  a  right  of  way  for  its  pro- 
posed railway.  Thereafter  the  defendants 
Pyle  filed  their  answer,  and  amended  answer 
to  said  complaint  The  Northern  Pacific 
Railway  Company,  one  of  the  defendants  In 
said  proceeding,  refused  to  plead  to  the 
amended  complaint,  and  thereafter  proceed- 
ings were  had  which  resulted  In  the  appoint- 
ment of  three  commissioners  to  assess  and 
award  the  damages  sustained  by  the  defend- 
ants. For  the  facts  In  that  proceeding,  ref- 
erence Is  made  to  the  case  of  E.  E.  Pyl^  et 
ux.,  Plaintiffs,  T.  Woods,  Judge,  Defendant, 
111  Pac.  746,  decided  on  November  26,  1910, 
by  this  court.  It  appears  that  the  Northern 
Pacific  Railway  Company  took  no  part  in 
said  condemnation  proceedings  whatever,  and 
offered  no  evidence  as  to  any  damages  that 
would  result  to  It  from  the  Milwaukee  Com- 
pany's procuring  such  right  of  way,  and  said 
commissioners  awarded  to  the  said  Pyles 
damages  In  the  sum  of  $9,500  which  it  was 
found  they  bad  sustained  by  reason  of  such 
condemnation  and  appropriation.  Said  com- 
missioners also  found  that  the  Northern.  Pa- 
cific Railway  Company  would  not  sustain  any 
damages  whatever.  Thereafter,  on  the  Ist 
of  May,  1908,  on  an  ex  parte  application  and 
while  said  Northern  Pacific  Company  was 
still  in  default.  It  secured  an  order  from  the 
trial  court  enjoining  and  restraining  the  pay- 
ment of  $9,200  of  the  $9,500  awarded  as 
aforesaid.  Repeated  applications  were  made 
by  the  Pyles  for  an  order  of  the  court  re- 
quiring the  payment  to  them  of  said  award, 
which  the  court  failed  to  grant,  and  on  the 
14th  day  of  February,  1910,  nearly  two  years 
after  said  award  was  made,  the  court  order- 
ed said  Northern  Pacific  Railway  Company 
to  file  its  complaint  herein,  showing  by  what 
right  It  dalmed^  said  award  that  had  been 
made  to  said  defendants  Pyle.  Upon  the  or- 
der of  the  trial  court,  the  Northern  Pacific 
Railway  Company  filed  Its  answer  and  cross- 
coraplalnt.  In  which  it  was  alleged,  among 
other  things,  that  by  act  of  Congress  of  the 
United  States,  approved  July  2,  1864,  enti- 
tled "An  act  granting  lands  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line 
from  Lake  Superior  to  Puget's  Sound,  on  the 
Pacific  Coast,  by  the  northern  route"  (Act 
July  2,  18G4,  c.  217,  13  Stat.  36.5),  and  the 
acts  and  Joint  resolutions  of  Congress  sup- 
plemental thereto  and  amendatory  thereof, 
there  was  granted  to  the  Northern  Pacific 
Railroad  Company  every  alternate  section  of 
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public  land,  not  mineral,  designated  by  odd 
sections,  to  the  amount  of  20  alternate  sec- 
tions i)er  mile  on  each  side  of  said  railroad 
as  said  company  may  ■  adopt,  and  whenever 
on  the  line  thereof  the  United  States  lias 
full  title,  not  reserved,  sold,  granted,  or  oth- 
erwise appropriated  and  free  from  pre-emp- 
tion and  other  rights  at  the  time  said  road 
Is  definitely  fixed  and  the  plat  thereof  filed 
in  the  office  of  the  Commissioners  of  the 
General  Land  Ofilce  that  the  line  of  said 
Northern  Pacific  Railroad  opposite  lot  10  was 
definitely  fixed  and  the  plat  thereof  filed  in 
the  office  of  the  Commissioner  of  the  Gen- 
eral Land  Office  December  12,  1882;  that 
thereafter  the  said  Northern  Pacific  Railroad 
Company  duly  constructed  its  said  railroad 
and  telegraph  line  over  and  along  said  line 
Of  definite  location,  and  the  same,  having 
been  examined  by  the  commissioners  appoint- 
ed by  the  President  of  the  United  States  for 
that  purpose,  was  reported  by  said  commis- 
sioners to  have  been  so  constructed  and  com- 
pleted in  the.  manner  required  by  said  act  of 
Congress,  and  said  railroad  and  telegraph 
line  was  thereupon  accepted  by  said  Presi- 
dent of  the  United  States ;  that  said  lot  10  is 
within  less  than  40  miles  of  the  line  of  said 
Northern  Pacific  Railroad  and  is  within  the 
limits  of  said  grant;  that  said  land  is  non- 
'  mineral  in  character,  as  appears  by  record  In 
the  United  States  Land  Office  for  the  district 
in  which  said  land  is  located,  and  in  the  of- 
ficeof  the  Commissioner  of  the  General  Land 
Office,  and  petitioner  avers  that  said  land 
was  at  the  date  of  the  grant  to  said  North' 
ern  Pacific  Railroad  Company  and  at  the 
date  of  the  filing  of  the  map  of  definite  lo- 
cation by  said  railroad  company  in  the  of- 
fice of  the  Commissioner  of  the  General  Lend 
Office  public  lands  of  the  United  States,  not 
reserved,  sold,  granted,  occupied  by  home- 
stead settlers  or  otherwise  appropriated  and 
free  from  pre-emption  or  other  claims  or 
right;  that  in  the  year  1896  a  decree  was 
entered  by  the  United  States  Circuit  Court 
for  the  District  of  Idaho  foreclosing  a  mort- 
gage theretofore  given  by  said  Northern  Pa- 
cific Railroad  Company  upon  Its  said  land 
grant  and  other  property,  which  land  grant 
Included  said  lot  10,  whereby  said  lands  were 
sold  and  conveyed  to  this  plaintiff,  the  North- 
em  Pacific  Railway  Company;  that  the  de- 
fendants Pyle  In  August,  1902,  made  appli- 
cation at  the  United  States  Land  Office  at 
Cceur  d'Alene,  Idaho,  to  enter  said  lot  10 
as  public  land  of  the  United  States  under  the 
provisions  of  the  homestead  act  of  Congress 
and  acts  supplemental  thereto  and  amenda- 
tory thereof;  that  said  application  was  re- 
jected by  the  register  and  receiver  of  said 
land  office  for  the  reason  that  the  applica- 
tion confilcted  with  the  grant  of  the  North- 
em  Pacific  Railroad  Company  (now  Railway 
Company);  that  thereafter  an  appeal  was 
taken  to  the  Commissioner  of  the  General 
Land  Office,  who  sustained  the  decision  of 


the  register  and  receiver;  that  thereafter  an 
appeal  was  taken  to  the  Secretary  of  the  In* 
terlor,  and  be  also  sustained  the  decision  of 
the  register  and  receiver;  that  the  Northern 
Pacific  Company  has  at  all  times  asserted  its 
title  to  said  lot  and  to  the  whole  thereof,  and 
paid  taxes  levied  and  assessed  against  said 
lot  in  the  years  1904,  1905,  1906,  and  1907, 
and  prays  that  it  be  adjudged  and  determined 
that  it  is  the  owner  of  said  land  and  entitled 
to  receive  whatever  compensation  shall  be 
paid  for  said  right  of  way  by  the  Chicago, 
Milwaukee  Company,  and  that  it  be  decreed 
that  the  defendants  Pyle  have  not  and  nevei 
have  had  any  right,  title,  or  interest  In  or 
to  said  lot 

A  demurrer  to  said  cross-complaint  hav- 
ing been  overruled,  the  defendants  answered, 
admitting  some  of  the  allegations  and  deny- 
ing  others,  and  pleaded  title  by  adverse  pos- 
session. Trial  was  bad  to  the  court  without 
a  Jury,  and  the  court  found  the  Issues  in  fa- 
vor of  the  defendants  Pyle.  It  found  that 
the  Kortbera  Pacific  Railroad  Company  be- 
came the  owner  of  said  lot  under  the  provi- 
sions of  said  act  of  Congress  granting  lands 
to  aid  in  the  constractlon  of  railroads,  and 
that  the  Northem  Pacific  Railway  Company 
became  the  owner  by  purchase  thereof  at 
mortgage  sale;  that  Pyle  and  wife  estab- 
lished their  residence  on  said  lot  on  March 
11,  1902,  and  have  resided  upon  and  main- 
tained their  home  thereon  and  have  been  in 
the  actual,  peaceable,  notorious,  continuous, 
and  adverse  possession  of  said  lot  and  every 
part  thereof  from  the  lltb  of  March,  1902, 
up  to  the  time  of  the  commencement  of  this 
action  on  March  0,  1908 ;  that  they  had  paid 
all  taxes,  state,  county,  and  municipal,  which 
were  levied  and  assessed  upon  and  against 
said  lot  and  improvements,  and  every  part 
thereof:  that  no  taxes,  state,  county,  or  mn- 
nicipal,  had  been  levied  and  assessed  accord- 
ing to  law  upon  said  lot  10  or  any  part  ther^ 
of  to  said  defendants  or  to  the  Northem  Pa- 
cific Railway  Company,  and,  upon  the  find- 
ings thus  made.  Judgment  and  decree  were 
entered  in  favor  of  defendants  E.  B.  Pyle 
and  Aletha  J.  Pyle,  decreeing  that  they  were 
entitled  to  the  payment  of  said  $9,200  there- 
tofore awarded  to  them  by  said  commission- 
ers, and  that  the  claim  of  the  said  "North- 
ern Pacific  Railway  Company  to  said  lot  10 
and  to  each  and  every  part  thereof  and  the 
said  f9,200  and  to  each  and  every  part  there- 
of Is  without  right  and  foundation  and  is 
invalid  and  groundless,"  and  quieted  said 
title  in  said  defendanU  Pyle.  The  appeal  Is 
from  the  Judgment 

The  principal  question  presented  for  de- 
termination is:  Did  the  statute  of  limita- 
tions ran  in  favor  of  respondents  who  had 
settled  upon  said  lot  10  under  the  facts  as 
established  by  the  evidence  and  under  the 
law?  In  other  words.  Did  the  respondents 
procure  title  to  said  lot  10  by  adverse  pos- 
session?    Under  the   provisions   of   section 
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4013,  Rev.  Codes,  title  by  adverse  possession 
cannot  be  established  unless  it  be  shown  that 
ttie  land  has  been  occupied  and  claimed  for 
a  period  of  Ave  years  continuously  and  the 
party  or  person,  his  predecessors  and  gran- 
tors, has  paid  all  taxes,  state,  county,  and 
municipal,  whlcb  have  been  levied  and  as- 
sessed upon  said  land  according  to  law.  Tbe 
court  found  tbat  the  defendants  Pyle  bad 
paid  aU  taxes  that  bad  been  assessed  against 
said  property  according  to  law.  It  also  found 
that  no  taxes  bad  been  levied  and  assessed 
upon  said  lot  10  according  to  law.  The  ev- 
idence is  sufficient  to  support  tbat  finding. 

Connsel  for  appellant  contend  tiiat  the 
running  of  tbe  statute  of  limitations  was 
suspended  during  tbe  pendency  of  the  con- 
test between  tbe  respondents  and  appellant 
In  the  land  department  of  the  United  States, 
and  cites  many  decisions  In  support  of  bis 
contention.  Tbe  respondents  did  malte  ap- 
plication to  tbe  proper  United  States  Land 
Office  to  enter  said  land  as  a  homestead  un- 
der tbe  laws  of  Congress  in  1902,  but  the 
roister  and  receiver  refused  to  peranlt 
them  to  do  so  on  the  ground  that  said  land 
was  within  said  railroad  grant  and  belong- 
ed to  tbe  appellant  company.  Appeals  were 
taken,  respectively,  to  tbe  Commissioner  of 
tbe  General  Land  Office  and  to  the  Sec- 
retary of  the  Interior,  where  tbe  decision  of 
tbe  local  office  was  sustained,  and  counsel 
contend  tbat  the  statute  of  limitations  was 
tolled  or  ceased  to  run  during  tbe  pendency 
of  such  proceedings  before  the  United  States 
Land  Department,  citing  St  Paul,  M.  &  M. 
Ry.  Co.  V.  Olson,  87  Minn.  117,  91  N.  W. 
Zdi,  04  Am.  St  Rep.  693,  and  Braun  v. 
Sauerwein,  10  Wall.  218,  19  L.  Ed.  895,  and 
many  other  decisions.  In  the  Olson  Case 
tbat  court  beld  tbat,  whenever  a  person  is 
prevented  from  exercising  his  legal  remedy 
by  some  parampnnt  authority,  the  time  dur- 
ing which  he  is  thus  prevented  Is  not  to  be 
counted  against  blm  in  determining  whether 
the  statute  of  limitations  has  barred  bis 
right 

In  Sage  v.  Rudnick,  91  Minn.  825,  98  N. 
W.  89,  100  N.  W.  106,  the  court  had  under 
consideration  a  railroad  grant,  and  beld  that 
tbe  grant  to  the  railroad  company  was  in 
prsesentl,  and  tbat  the  legal  title  to  the 
land  passed  to  the  railroad  company  upon  Its 
filing  Its  map  of  definite  location,  and  tbat 
tbe  statute  of  limitations  began  to  run  In 
favor  of  defendant's  alleged  title  by  adverse 
possession  at  tbe  time  of  his  settlement  up- 
on the  land;  tbe  legal  title  thereto  being  in 
the  railroad  company.  While  in  tbat  deci- 
sion tbe  Supreme  Court  of  Minnesota  does 
not  in  express  terms  overrule  tbe  Olson  Case, 
it  clearly  does  so  In  effect 

In  Deseret  Salt  Co.  v.  Tarpey,  142  U.  S. 
241,  12  Sup.  Ct  158,  35  L.  Ed.  999,  and  In 
Toltec  Ranch  Co.  v.  Cook,  191  tr.  S.  532,  24 
Sup.  Ct  166,  48  L.  Ed.  291,  it  was  beld  tbat 
the  grant  to  tbe  railroad  company  was  a 
grant  in  prsesentl,  and  tbat  the  legal  title 


passed  at  tbe  date  of  tbe  definite  location  of 
tbe  company's)  line  of  railroad;  that  tbe 
railroad  company  could  maintain  an  action 
for  tbe  possession  of  its  land  before  tbe  is- 
suance of  patent,  and  in  the  latter  case  it 
was  beld  tbat  tbe  conveyance  of  title  was 
by  the  granting  act  rather  than  by  patent; 
and  tbat  tbe  title  thus  transferred  was  a  le- 
gal title  as  distinguished  from  an  equitable- 
Interest  and  tbe  title  acquired  by  adverse 
possession  would  prevail  against  a  patent 

Barden  v.  N.  Pac.  Ry.  Co.,  154  U.  S.  288, 
14  Sup.  Ct  1030,  38  L.  Ed.  992,  which  is 
cited  by  counsel  for  appellant,  we  do  not 
think  supports  their  ccmtentlon.  In  tbe  course 
of  the  opinion  in  tbat  case  Justice  Field 
Bald:  "The  delay  of  tbe  government  in  issu- 
ing a  patent  to  the  plaintiff,  of  which  great 
complaint  is  made,  does  not  affect  tbe  pow- 
er of  tbe  company  to  assert  in  tbe  mean- 
time by  possessory  action  (as  held  In  Deseret 
Salt  Co.  v.  Tarpey,  142  U.  S.  241,  12  Sup. 
Ct  158,  35  Ia  Ed.  999)  its  right  to  lands 
which  are  in  fact  nonmineral." 

In  Toltec  Ranch  Co.  v.  Cook,  supra,  tbe 
court  said:  "The  case,  therefore,  like  Bar- 
den T.  Northern  Pacific  R.  R.  Co.,  decided 
only  that  lands  did  not  pass  by  tbe  grant 
which  were  reserved  from  it  An  evident 
proposition,  whatever  might  bave  been  tbe 
difficulties  in  determining  what  lands  were 
reserved.  And  there  were  difficulties.  TblB 
court  in  consequence  divided  In  opinion.  But 
those  difficulties  do  not  confront  us  in  the 
case  at  bar.  They  are  settled,  and  in  their 
settlement  no  doubts  were  cast  upon  tbe  ef- 
ficacy of  tbe  grants  to  convey  title  to  all 
tbe  lands  they  covered — to  all  that  was  not 
reserved  from  them."  In  tbe  case  at  bar 
there  Is  no  question  about  tbe  character  of 
the  land  as  both  parties  admit  tbat  it  was 
not  exempt  from  tbe  grant  to  the  railroad 
company,  but  was  included  witbin  it 

Tbe  case  of  Iowa  Railroad  Land  Co.  ▼. 
Blumer,  206  U.  S.  482,  27  Sup.  Ct  769,  51 
L.  Ed.  1148,  is  cited  by  counsel  for  appellant 
in  support  of  tbe  contention  tbat  tbe  pen- 
dency of  a  contest  in  tbe  Interior  Depart- 
ment precludes  tbe  running  of  tbe  statute^ 
but,  as  we  read  it,  it  is  against  tbat  conten- 
tion. Tbe  court  said:  "Under  tbe  decisions 
made  by  this  court  in  Deseret  Salt  Co.  v. 
Tarpey,  142  U.  S.  241,  12  Sup.  Ct  158,  36 
L.  Ed.  999,  and  Toltec  Ranch  Co.  v.  Cook, 
191  U.  S.  532,  24  Sup.  Ct  166,  48  L.  Ed.  291, 
notwithstanding  the  patent  bad  not  been  Is- 
sued, tbe  railway  company,  grantor  of  the 
plaintiff  in  error,  having  succeeded  to  tbe 
right  and  title  of  the  original  company,  and 
complied  witb  all  the  terms  and  conditions 
of  tbe  grant,  as  required  in  tbe  legislation 
of  Congress  and  tbe  acts  of  the  Iowa  Legis- 
lature after  tbe  acceptance  of  the  grant  by 
tbe  state,  was  in  a  position  and  clothed  wltti 
tbe  requisite  title  in  order  to  transmit  the 
same  to  anotlier  who  might  have  recovered 
possession  of  tbe  lands,  and  it  could  itself 
bave  brought  an  action  in  ejectment  to  oust 
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one  holding  adverse  possession  ttiereof,  and, 
Iwing  clothed  with  these  rlgtits^  was  in  such 
position  that  the  statute  of  limitations  would 
run  against  it  in  favor  of  one  who  occupied 
the  premises  by  adverse  possession  under 
color  of  title.  This  was  distinctly  decided 
in  the  Toltec  Ranch  Company  Case,  wherein 
it  was  held  that  the  statute  of  limitations 
would  run  against  the  railroad  company, 
thus  situated  toward  the  lauds,  although  the 
patent  had  not  issued.  ♦  •  •  But  when 
the  grant  is  in  prs&sentl,  and  nothing  re- 
mains to  be  done  for  the  administration  of 
the  grant  in  the  Land  Department,  and  the 
conditions  of  the  grant  liave  been  complied 
with  and  the  grant  fully  earned,  as  in  this 
case,  notwithstanding  the  want  of  final  cer- 
tification and  the  issue  of  the  patent,  the 
railroad  company  had  such  title  as  would 
enable  it  to  maintain  ejectment  against  one 
wrongfully  on  the  lands,  and  title  by  prescrip- 
tion would  run  against  it  in  favor  of  one  In 
adverse  possession  under  color  of  title.  Des- 
eret  Salt  Co.  v.  Tarpey  and  Toltec  Ranch 
Co.  V.  Cook,  supra.  Applying  and  giving 
weight  to  the  decisions  thus  recently  render- 
ed in  this  court,  we  think  the  debatable 
proposition  in  the  case  concerns  not  the  ti- 
tle of  the  railway  company,  or  its  right  to 
have  maintained  an  action  to  recover  the 
premises,  but  involves  the  right  of  Carraher, 
and  the  defendant  in  error  as  his  successor, 
to  claim  the  title  to  the  premises  by  adverse 
possession." 

That  the  grant  to  the  Northern  Pacific 
Railroad  Co.  to  lot  10  was  a  grant  in  prie- 
senti  we  have  no  doubt  N.  Y.  Indians  v.  U. 
a,  170  U.  S.  1,  18  Sup.  Ct.  531,  42  L.  Ed. 
921 ;  Iowa  R.  R.  Land  Co.  v.  Blumer,  206  U. 
S.  482,  27  Sup.  Ct  769,  51  L.  Ed.  1148. 

This  court  said  in  Balderston  v.  Brady,  17 
Idaho,  567,  107  Pac.  493,  that :  "It  has  been 
the  uniform  holding  of  the  Supreme  Court 
of  the  United  States  that  such  grants  are 
grants  in  pnesenti  and  immediately  vest  ti- 
tle in  the  grantee."  Under  the  facts  of  this 
case,  .the  Northern  Pacific  Railroad  Company 
was  entitled  to  the  possession  of  said  lot  10 
from  December  1-2,  1882,  up  to  the  time  that 
said  lot  was  conveyed  to  the  appellant  in 
1806,  and  that  company  might  have  main- 
tained an  action  in  ejectment  from  the  date 
of  filing  its  map  of  definite  location,  to  wit, 
December  12,  1SS2.  up  to  the  time  of  trans-, 
fer  in  1896  to  the  present  appellant,  and  this 
appellant  from  that  date  up  to  a  time  with- 
in five  years  subsequent  to  the  initiation  of 
adverse  possession  by  the  respondents,  which 
was  on  the  11th  day  of  March,  1902. 

In  Toltec  Range  Co.  v.  Babcock,  24  Utah, 
183,  06  Pac.  870,  the  court  said :  "The  rail- 
road company  having  bad,  as  we  have  seen, 
the  legal  title  to  the  laud  in  dispute  at  least 
from  time  of  filing  of  the  map  of  definite  lo- 
cation with  the  Secretary  of  the  Interior,  and 
having  had  the  right  to  enter  upon,  occupy, 
and  use  the  land,  there  would  seem  to  be 


neither  reason  nor  authority  to  hold  that  the 
statute  of  limitations  did  not  run  against  the 
company  and  its  grantee  as  well  before  as 
after  the  issuance  of  the  patent,  and  this 
even  though  the  Intervener  may  have  sup- 
posed that  her  title  was  subordinate  to  that 
of  the  United  States ;  for  possession  held  in 
subordination  to  the  title  of  the  government 
may  be  adverse  as  to  another  claimant. 
Francoeur  v.  Newhouse  (C.  C.)  14  Sawy.  600, 
43  Fed.  236;  9  Am.  &  Eng.  Enc.  Law,  58; 
Hayes  v.  Martin,  45  Cal.  559." 

The  precise  question  under  consideration 
was  before  the  Supreme  Court  of  the  United 
States  in  Mo.  Valley  Land  Co.  v.  Wlese,  208 
U.  S.  234,  28  Sup.  Ct  294,  52  L.  Ed.  466, 
which  case  went  from  the  Supreme  Court  of 
the  state  of  Nebraska.  In  the  course  of  the 
opinion  the  court  said:  "The  plaintiff,  by 
his  reply,  in  substance  alleged  that  the  grants 
were  in  praesenti,  and  that  the  effect  of  the 
completion  of  the  railroads  and  compliance 
with  all  the  terms  and  conditions  of  the  act 
prior  to  January  1,  1870,  operated  to  pass 
the- title  of  the  government  on  or  prior  to 
that  date,  and  that  the  General  Land  Office 
had  not  thereafter  jurisdiction  in  respect  to 
such  lands,  and  that  the  adverse  possession 
of  the  plaintiff  was  not  affected  by  the  pro- 
ceedings had  in  the  Land  Department  con- 
cerning such  land.  •  •  •  We  are  clearly 
of  opinion  that  the  possession  of  Japp  and 
his  grantee  was  adverse  in  the  strictest 
sense  of  the  term,  and  the  acts  of  Wlese  in 
seeking  to  acquire  title  from  the  United 
States  under  the  act  of  1887,  with  the  view 
of  removing  a  cloud  upon  his  title,  was  not 
an  act  of  recognition  or  acknowledgment  of 
a  superior  title,  either  in  the  United  States 
or  in  the  Sioux  City  Company,  operating  to 
interrupt  the  continuity  of  his  adverse  pos- 
session." 

In  Sage  v.  Rudnlck,  91  Minn.  325,  98  N. 
W.  89,  100  N.  W.  106,  the  court  said :  "Pat- 
ent was  not,  however,  issued  to  the  rail- 
road company  until  1884,  but  it  was  held 
that  the  statute  of  limitations  began  to  run 
against  the  company  and  In  favor  of  the  ad- 
verse claimant  not  from  the  date  of  the  is- 
sue of  the  patent,  but  from  the  date  of  the 
grant  by  Congress.  •  •  ♦  The  authori- 
ties all  hold,  and  it  is  thoroughly  settled, 
that  when  land  has  passed  from  the  general 
government,  controversies  between  individ- 
uals concerning  title  thereto  are  exclusively 
within  the  jurisdictlen  of  the  courts." 

In  Southern  Pacific  R.  R.  Co.  v.  Whitaker, 
109  Cal.  268,  41  Pac.  1083,  it  was  held  that 
the  commeni-ement  of  a  contest  in  the  United 
States  Land  Department  did  not  stop  the 
running  of  the  statute  of  limitations  of  the 
state. 

In  Northern  Pac.  R.  Co.  v.  Kranich  (C.  C.) 
52  Fed.  911,  the  court  held  in  ah  action  in 
ejectment  to  recover  land  situated  In  Mon- 
tana that  an  admission  in  the  answer  that 
the  title  was  in  the  United  States  is  not  in- 
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consistent  with  the  plea  of  the  statute  of 
Ilmltatioiis,  for  possession  held  In  subordina- 
tion to  the  title  of  the  United  States  may  be 
adverse  to  all  others.  After  stating  the  gen- 
eral rule  applicable  to  obtaining  title  by  ad- 
Terse  possession,  to  the  effect  that  the  person 
so  claiming  must  claim  title  as  against  all 
others,  the  court  said :  "The  fact  that  he  ad- 
mits that  another  is  owner,  or  does  not 
dalm  title  against  all  others,  would  general- 
ly be  insuffielent  There  is  no  doubt  that  In 
tlie  answer  defendant  admits  ownership  of 
the  property  In  the  United  States.  Is  there 
any  exception  as  to  the  general  rule  I  have 
stated?  I  think  in  all  of  the  western  states 
there  is  an  exception  thereto.  If  a  party 
claims  title  to  land  here  against  all  persons 
but  the  United  States,  that  is  sufficient. 
This  view  is  recognized  in  the  cases  of  Fran- 
coeur  V.  Newhouse  (C  C)  43  Fed.  236 ;  Hays 
V.  Martin,  45  Cal.  563;  McManus  v.  O'Sul- 
livan,  48  Cal.  15.  In  this  state  I  am  satisfied 
the  rule  is  well  established  not  to  allow,  as 
a  plea  of  title  in  a  third  party,  a  plea  of  ti- 
tle in  the  United  States.  For  many  years 
no  one  in  Montana  held  title  to  real' prop- 
erty against  the  United  States.  The  admis- 
sion, then,  that  the  title  to  the  property  was 
in  the  United  States  was  not  at  all  inconsis- 
tent with  the  plea  of  the  statute  of  limita- 
tions  by  defendant  as  against  plaintitt,  and 
the  two  defenses  are  not  inconsistent" 

In  Allen  v.  McKay,  120  Cal.  332,  52  Pac. 
823,  it  was  held  that  it  was  not  requisite 
that  the  party  who  relies  on  the  statute  of 
limitations  to  show  that  he  claims  title  in 
hostility  to  the  United  States;  that  he  may 
admit  Utle  in  the  United  States  either  with 
or  without  claim  on  his  part  of  the  right  to 
claim  title  from  the  United  States,  and  it  is 
sufiBcient  if  be  has  such  possession  as  is  re- 
quired by  the  statute  and  claims  in  hostility 
to  the  title  which  the  plaintiff  tries  to  es- 
tablish in  the  action.  We  think  that  the  cor- 
rect rule  in  this  class  of  cases.  This  doctrine 
is  supported  by  the  Supreme  Court  of  the 
United  States  and  by  many  of  the  courts  of 
last  resort  of  other  states. 

We  therefore  conclude  that  the  statute  of 
limitations  was  not  suspended  or  tolled  from 
the  time  that  the  Fyles  made  application  to 
homestead  said  lot  10  until  the  final  decision 
in  the  matter  by  the  Secretary  of  the  Inte- 
rior, that  the  Northern  Pacific  Railway  Com- 
pany was  the  absolute  owner  of  said  lot  at 
the  time  the  Pyles  settled  thereon  in  1002, 
and  that  they  held  and  possessed  the  land 
adversely  to  the  railroad  company,  and  that 
the  statute  of  limitations  began  to  run  from 
the  date  of  their  settlement  and  adverse  pos- 
session and  that  the  railway  company  had 
the  right  to  bring  an  action  in  ejectment 
against  them  at  any  time  within  five  years 
after  their  settlement  thereon  and  possession 
thereof,  and  that  the  Pyles  have  obtained  ti- 
tle to  said  lot  by  adverse  possession. 


Other  errors  are  assigned  which  we  have 
examined,  and  we  are  unable  to  find  any  re- 
versible error  in  the  record. 

The  judgment  Is  therefore  affirmed  with 
costs  in  favor  of  the  respondents. 

AILSHIE,  J.,  concurs. 


(U  Idaho,  W) 

ST.  JOB  IMPROVEMENT  CO.  T.  LAU- 

MIBRSTER  et  aL 
(Supreme  Court  of  Idaho.     Dec.  15,  1010.) 

(8yllahu$  by  th«  Ot»ut.) 

1.  NAVIOABLK    WATEBS    ({    S*)— CONTSOI.   AND 

Regulation  —  Imposition  of  Additional 
Duties  on  Constitdtionai.  Offiobbs. 

An  act  of  the  Legislature  entitled  "An  act 
for  the  improvement  of  the  navigation  of  rivers, 
and  their  tributaries,  in  the  state  of  Idaho,  by 
deepening,  straightening  and  clearing  the  chan- 
nels thereof,  by  the  erection  of  dams,  txrams  and 
canals,  and  otherwise,  and  for  collecting  tolls 
and  charges  thereon,  for  the  floating,  driving 
and  handling  of  sawlo^,  and  other  timber  prod- 
ucts, and  the  navigation  of  banes  and  rafts" 
(Laws  1809,  p.  332),  and  repealed  in  1005  (Sess. 
Laws,  p.  SO),  was  not  void  for  the  reason  that 
it  imposed  certain  duties  on  the  board  of  state 
land  commissioners,  which  duties  were  addition- 
al to  those  imposed  by  the  provisions  of  section 
7,  art  0,  of  the  state  Constitution. 

[Bd.   Note. — For  other  cases,   see   Navigable' 
Waters,  Dec.  Dig.  {  8.*] 

2.  CoNSTinrnoRAi.'  Law  (i  26*)  —  Lkoisi^a- 
TivE  Powers. 

The  Legislature  has  plenary  power  in  ail 
matters  of  legislation  except  as  prohibited  by 
the  Constitution. 

(Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  30;   Dec.  Dig.  f  26.*] 

3.  Eminent  Domain  (|  71*>— Takino  of  Pri- 
vate Properti  fob  Public  Use— Compen- 
sation. 

Said  act  does  not  authorize  the  taldng  of 
private  property  for  public  use  without  just 
compensation,  but  under  its  provisions  private 
property  might  be  taken  for  the  public  uses 
therein  mentioned  upon  payment  of  just  com- 
pensation therefor  to  be  asr«rtaioed  under  the 
eminent  domain  statutes  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  7L*] 

4.  Statutes  (§  123*)— Subjects  and  Titles- 
Navigable  Waters  —  "Loos  and  Othkb 
Timber  Products." 

Title  of  said  act  held  sufficient 
[Bd.    Note.— For   other   cases,   see    Statutes, 
Dec  Dig.  §  123.*] 

Appeal  from  District  Court  Kootenai  Coun- 
ty;   Robert  N.  Dunn,  Judge. 

Action  by  the  St  Joe  Improvement  Com- 
pany against  H.  A.  Lanmlerster  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

A.  A.  Crane  and  McBee  &  La  Velne,  for  ap- 
pellants.   Gray  &  Knight  for  respondent 

SULLIVAN,  C.  J.  This  is  an  action  to  re- 
cover a  balance  of  an  account  amounting  to 
$554.50,  alleged  to  be  due  from  the  defend- 
ants for  tolls  for  the  use  of  the  St  Joeiriver 
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In  Kootenai  county,  for  towing  logs  in  booms 
and  brails.  Tbe  cause  was  tried  by  the  court 
without  a  jury  upon  a  stipulation  of  the 
facts,  and  Judgment  was  rendered  for  tbe 
plaintifT  in  accordance  with  tbe  prayer  of  tbe 
complaiut  Tbe  plflintlff  claims  tbe  right  to 
charge  tolls  on  said  river  by  virtue  of  its 
compliance  with  an  act  of  tbe  Legislature 
approved  February  28,  1889  (Sess.  Laws,  p. 
332).  Said  act  was  repealed  in  1905.  See 
Sess.  Laws  1905,  p.  SO. 

The  defendants  are  engaged  in  operating 
a  Bhingle  mill  at  Harrison,  on  Lake  Coeur 
d'Aleoe,  in  said  count}',  and  obtain  a  large 
quantity  of  logs  for  their. mill  from  the  up- 
per St  Joe  river,  bringing  the  logs  down  the 
river  and  across  the  lake  to  their  mill.  Tbe 
logs  for  which  tolls  are  sought  to  be  charg- 
ed In  this  case  were  placed  in  booms  by  the 
defendants  at  the  head  of  navigation  on  the 
St.  Joe  river,  and  towed  by  the  defendants, 
or  floated  down  said  river  in  booms  or  brails. 
The  plaintiff  rendered  no  service  to  tbe  de- 
fendant so  far  aa  these  logs  were  concerned, 
and  their  alleged  right  is  by  virtue  of  tbe 
Improvement  of  the  river  and  tbe  alleged 
charter  granted  them  under  the  provisions  of 
that  act  A  part  of  said  river  flows  through 
the  Coeur  d'Alene  Indian  reservation,  wMch 
is  under  the  control  of  the  federal  govern- 
ment The  plaintiff  expended  in  improving 
said  rlv^r  about  $8,000,  mainly  by  removing 
trees  and  snags  that  had  lodged  in  said  riv- 
er^ and  also  by  placing  sheer  booms  along 
the  banks,  and  by  driving  some  piling  along 
said  river,  and  by  blasting  out  and  removing 
rocks  from  said  river.  Said  river  is  a  nav- 
igable stream  and  has  been  navigated  by 
steamboats  since  the  earliest  settlement  of 
the  country,  and  for  the  same  length  of  time 
sawlogs  have  been  floated  down  it,  either 
singly  or  In  booms  each  year. 

The  first  and  principal  contention  of  tbe 
appellant  Is  tha(  said  act  of  the  Legislature 
is  unconstitutional  and  void.  It  is  first  con- 
tended  that  it  is  void  because  it  attempts  to 
impose  duties  and  burdens  upon  tbe  board 
of  state  land  commissioners  not  authorized  by 
the  Constitution  of  the  state.  Article  9,  {  7, 
of  the  state  Constitution  provides  that  the 
Governor,  Superintendent  of  Public  Instruc- 
tion, Secretary  of  State,  and  Attorney  Gen- 
eral shall  constitute  the  state  board  of  land 
commissioners,  who  shall  have  direction,  con- 
trol, and  disposition  of  the  public  lands  of 
the  state  under  such  regulations  as  may  be 
prescribed  by  law.  It  is  contended  that  said 
board  is  by  the  provisions  of  said  section  cre- 
ated for  the  one  specific  purpose  stated  in 
the  Constitution,  to  wit,  the  direction,  con- 
trol, and  disposition  of  the  public  lands.  Con- 
ceding that  said  board  was  created  by  the 
Constitution  for  the  specific  purpose  of  con- 
troUng  the  public  lands  of  the  state  under 
0DCh  regulations  as  might  be  pre8crll)ed  by 
law,  there  is  nothing  in  the  Constitution  pro- 
hibiting the  Legislature  from  imposing  on 


the  Identical  persons  who  compose  tliat  l>oard 
the  duties  required  to  be  performed  under 
tbe  provisions  of  the  act  referred  to.  And 
the  improvement  of  the  navigation  of  the 
rivers  of  the  state  is  intimately  copnected 
with  the  control  and  disposition  of  the  pul>- 
Ilc  lands  of  the  state,  as  all  aavlgable  rivers 
are  to  a  certain  extent  under  the  control  of 
the  state.  It  must  be  remembered  that  the 
Legislature  has  plenary  power  in  all  matters 
of  legislation  except  where  prohibited  by  ttie 
Constitution,  and  we  find  nothing  in  the  Con- 
stitution prohibiting  tbe  I.«glslature  from  im- 
posing on  the  board  of  state  land  commi»< 
sioners  the  duties  imposed  by  said  act  We 
therefore  conclude  that  said  act  is  not  uncon- 
stitutional, so  far  as  Imposing  additional  da? 
ties  on  said  board  is  concerned. 

It  is  next  contended  that  said  act  is  void 
for  the  reason  that  it  authorizes  the  deepen- 
ing, clearing,  and  straightening  of  the  chan- 
nels of  navigable  streams  without  providing 
any  compensation  for  damages  done  to  ripa- 
rian owners.  There  is  nothing  in  that  con- 
tention, for  the  reason  that  said  act  is  sup- 
plemented by  the  eminent  domain  statutes 
of  the  state.  It  is  provided,  among  other 
things.  In  subdivision  2  of  section  6210  of  the 
Revised  Codes,  that  tbe  right  of  eminent  do> 
main  may  lie  exercised  in  behalf  of  the  fol- 
lowing uses:  "(2)  •  •  •  Raising  baniai 
of  streams,  removing  ol>8tnictions  therefrom 
and  widening  or  deepening  or  straightening 
their  channels.  •  *  •  ••  The  state  by  the 
act  under  consideration  has  authorized  the 
improvement  of  the  navigation  of  the  rivers 
of  the  state  "by  deepening,  straightening  and 
clearing  the  channels  thereof;  by  the  erec- 
tion of  dams,  booms  and  canals,"  etc.  It  was 
not  the  intention  in  carrying  out  tbe  prorl- 
sions  of  said  act  that  private  property  should 
be  taken  withont  Just  compensation ;  hence, 
wherever  it  was  necessary  to  take  property 
for  the  purposes  contemplated  l)y  said  act, 
such  property  could  not  be  taken  until  Just 
compensation  therefor-had  been  paid  as  pro- 
vided by  the  eminent  domain  statute  of  the 
state.  Mashbum  v.  St.  Joe  Improvement  Co. 
(decided  at  the  October,  1910,  term  of  this 
court)  113  Pae.  9Z 

It  is  next  contended  that  neither  in  the  ti- 
tle nor  by  the  act  itself  is  any  authority 
granted  for  charging  tolls  on  "booms"  or 
"brails"  of  logs.  In  the  title  we  find,  among 
other  things,  the  following:  "And  for  col- 
lecting tolls  and  charges  thereon,  for  tbe 
floating,  driving  and  handling  of  sawlogs  and 
other  timber  products."  While  the  title  does 
not  name  booms  or  brails,  it  does  name  "logs 
and  other  timber  products"  which  is  broad 
enough  to  cover  "booms"  and  "brails,"  which 
are  composed  of  logs  and  timber  products. 

The  Judgment  is  therefore  afOrmed,  with 
costs  in  favor  of  respondent. 


AILSHIB,  J.,  concurs. 
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VAIiEJNTINB  ▼.  ROSENHAUPT. 
(Sapreme  Court  of  Idaho.     Dec  31,  1910.) 

(BylUthui  by  the  Court.) 

y.  Apfeai.  and   Ebboe  (I  854*)  —  Review  — 

Reason  fob  Decision. 
The  fact  that  the  trial  court  gives  a  wrong 
reason  for  striking  out  certain  evidence  is  not 
a  reason  for  reversal  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  }  MIS;   Dec  Dig.  {  854.*] 

2.  Appeal  ahd  E^bbob  (I  1056*)  —  Habmi-kss 
Ekbob— Stbikino  out  Evidence. 

It  Is  not  error  of  the  trial  court  to  strike 

oat  evidence  which  is  hearsay  and  immaterial, 

and  which  conld  in  no  way  affect  the  rights  of 

the  opposite  party. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  I  4188;  Dec.  Dig.  t  106tt.»] 

S.  Pleadiho  (I  258*)— Amendment. 

Where,  alter  the  close  of  the  .evidence  In 
the  trial  of  a  case,  an  amendment  is  proposed  to 
the  answer,  and  it  appears  that  such  proposed 
amendment  would  not  be  supported  by  the  proof, 
It  la  not  error  to  disallow  the  same. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  776;   Dec  Dig.  i  ^58.*} 

Appeal  from  District  Conrt,  Kootenai  Conn- 
ty;  Robert  N.  Dunn,  Judge. 

Action  by  Sarah  D.  Valentine  against  Sid 
Rosenhaupt  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Alex  M.  Winston  and  Gray  &  Knigbt,  for 
appellant    R.  B.  McFarland,  for  respondent 

STEWART,  J.  Sid  Rosenhaupt,  the  appel- 
lant, brought  an  action  in  the  district  court 
of  Kooteual  county  against  R.  8.  Valentine, 
the  husband  of  Sarah  D.  Valentine,  respond- 
ent herein,  upon  a  promissory  note  for  the 
snm  of  $530.  Attachment  was  issued  and 
levied  upon  the  real  property  involved  in  this 
action.  After  the  attachment  had  been  lev- 
led,  the  respondent  commenced  this  action 
against  the  appellant  to  restrain  and  enjoin 
him  from  further  proceedings  in  said  attach- 
ment suit,  alleging  that  said  lands  so  levied 
npon  were  her  sole  and  separate  property, 
and  that  her  husband,  R.  S.  Valentine,  bad 
no  interest  whatever  in  the  same.  The  case 
was  tried  to  the  court  without  a  Jury,  and 
findings  of  fact  and  conclusions  of  law  were 
made,  and  a  decree  rendered  in  favor  of 
the  respondent  A  motion  for  a  new  trial 
was  made  and  overruled.  This  appe^tl  Is 
from  the  Judgment  and  from  the  order  over- 
mllng  the  motion  for  a  new  trial. 

In  the  complaint  the  plaintiff  alleges  that 
on  the  12th  day  of  October,  1905.  her  father 
died  Intestate  In  the  state  of  Michigan,  leav- 
ing by  his  last  will  and  testament  to  the 
plaintiff  the  sum  of  |7,575,  and  that  she  re- 
ceived said  sum  on  or  about  the  9tb  day  of 
April,  1906,  upon  the  distribution  of  said  es- 
tate, and  that  all  the  consideration  and  pur- 
chase price  of  the  property  describod  In  her 
complaint,  upon  which  the  attachment  was 


levied  In  the  suit  of  Roaenhanpt  r.  R.  S. 
Valentine,  was  paid  out  of  the  moneys  re- 
ceived by  her  npon  the  distribution  of  her 
said  father's  estate,  and  that  her  said  hus- 
band, R.  S.  Valentine,  paid  no  part  of  the 
purchase  price,  and  that  all  of  said  real  es- 
tate Is  her  sole  and  separate  estate.  The  de- 
fendant answered,  and  among  other  things 
alleged:  "That  this  defendant  says  that  he 
Is  informed  and  believes,  and  therefore  states 
the  t&tt  to  be,  that  the  said  lands  were  la  ■ 
fact  purchased  by  R.  8.  Valentine,  the  hus- 
band of  the  said  plaintiff,  pursuant  to  the 
contract  entered  Into  with  the  said  George 
T.  Addis  and  wife  by  the  said  R.  S.  Val- 
entine, on  or  before  the  15th  day  of  Decem- 
ber, 1908,  and  defendant  says  that  he  Is  In- 
formed and  believes,  and  therefore  states 
the  fact  to  be,  that  the  said  lands  described 
In  plaintiff's  complaint  were  purchased  with 
community  funds  of  the  said  R.  S.  Valentine 
and  Sarah  D.  Valentine,  and  that  said  lands 
are  community  property  of  the  said  R.  S. 
Valentine  and  Sarah  D.  Valentine."  It  Is 
also  further  alleged  In  the  answer  as  fol- 
lows: "As  to  whether  or  not  all  or  any  of 
the  considerations  or  purchase  price  of  the 
lands  described  In  plaintiff's  complaint  were 
paid  for  by  the  money,  or  any  moneys,  re- 
ceived from  plalntlfTs  deceased  father,  or  as 
to  whether  or  not  plaintiff's  husband,  R.  S. 
Valentine,  paid  anything  for  the  purchase 
of  said  lands,  this  defendant  has  not  suffi- 
cient knowledge  or  belief  to  enable  him  to 
answer,  and  he  therefore  denies  said  allega- 
tions, and  each  and  all  thereof,  and  every 
part  thereof."  This  answer  was  verified  up^ 
on  Information  and  belief. 

During  the  trial  and  while  the  appellant 
was  being  examined,  he  testified  that  he 
had  loaned  R.  S.  Valentine  $250,  which 
was  to  apply  upon  the  purchase  price  of  the 
lands  described  In  the  complaint  Counsd 
for  respondent  moved  to  strike  out  this  tes- 
timony. The  motion  was  sustained,  and  the 
principal  argument  upon  this  appeal  is  based 
npon  this  ruling  of  the  trial  conrt  The  bill 
of  exceptions  recites  the  ruling  of  the  conrt 
as  follows:  "The  conrt  announced  that  he 
was  of  the  opinion  that  the  plaintiff's  mo- 
tion to  strike  from  the  record  all  of  the  tes- 
timony of  the  defendant  relative  to  the  ad- 
vancement of  the  sum  of  $250,  which  was 
applied  upon  the  purchase  price  of  the  lands 
described  In  the  complaint,  should  be  sus- 
tained, upon  the  grounds  and  for  the  rea- 
son that  the  defendant's  answer  la  made  up- 
on Information  and  belief  that  the  purchase 
price  paid  for  the  lands  mentioned  In  the 
complaint  was  not  the  separate  funds  of  the 
plaintiff,  Sarah  D.  Valentine."  It  seems 
from  this  bill  of  exceptions  that  the  trial ' 
court  was  of  the  opinion  that  Inasmuch  as 
the  answer  was  based  upon  information  and 
belief,  therefore  the  defendant  In  his  testi- 
mony could  not  testify  positively  to  any  fact 


•m  other  cases  m«  same  topic  and  •acUoa  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indazea 

Digitized  by" 


v^oogle 


686 


112  PACIFIC  REPORTER 


(Idaho 


stated  in  the  answer  to  be  upon  information 
and  belief. 

It  is  a  rule  that  where  a  pleading  is  made 
upon  Information  and  belief,  and  it  appears 
that  the  facts  stated  in  snch  pleading  are 
within  the  knowledge  of  the  person  making 
the  same,  such  pleading  may  be  stricken  out, 
yet  we  are  not  aware  of  any  rule  which 
would  authorize  the  striking  out  of  proffer- 
ed testimony  because  it  is  positive,  when  the 

•  pleading  It  is  offered  to  support  is  made  upon 
information  and  belief.  In  tbld  Instance, 
however,  although  the  reason  for  the  court's 
ruling  may  have  been  erroneous,  the  ruling 
was  correct.  The  evidence  of  Rosenhaupt  as 
to  loaning  Valentine  the  $250  was  proper, 
but  the  statement  as  to  the  purpose  for 
which  the  loan  was  made  was  hearsay,  ir- 
relevant, and  incompetent  as  against  the  re- 
spondent, and  the  respondent  could  in  no 
way  be  bound  by  any  contract  or  arrange- 
ment made  between  the  appellant  and  her 
husband,  unless  made  with  her  permission  or 
authority,  and  In  this  instance  it  does  not 
appear  that  she  authorized  or  consented  to 
Valentine's  borrowing  such  sum  of  money. 
Valentine  did  not  testify,  neither  did  Addis, 
the  person  from  whom  the  land  was  purchas- 
ed, that  the  money  claimed  by  Rosenhaupt  to 
have  been  loaned  Valentine  was  In  fact  ap- 
plied on  the  purchase  price  of  said  land,  and 
because  of  this  fact  the  evidence  as  to  the 
use  of  the  money  was  hearsay  and  immate- 
rial, and  the  trial  court  did  not  err  in  strik- 
ing said  testimony  from  the  record. 

There  is  another  reason  why  the  case 
should  not  be  reversed  because  of  this  ruling 
of  the  trial  court,  and  that  Is  that  even  al- 
though this  evidence  had  been  relevant,  still 
the  cause  was  tried  to  the  court,  and  the 
court  made  findings  of  fact  in  favor  of  the 
respondent,  and  this  evidence  could  in  no 
way  have  induced  a  different  conclusion  from 
that  reached  by  the  trial  court. 

It  Is  next  argued  that  the  trial  court  erred 
In  not  permitting  the  appellant  to  amend 
his  answer,  after  the  motion  to  strike  out 
the  evidence  of  Valentine  heretofore  describ- 
ed, and  before  the  trial  court  had  ruled 
thereon.  This  proposed  amendment  consist- 
ed of  an  allegation  that  the  appellant  had 
loaned  R.  S.  Valentine  the  sum  of  $25(X 
which  was  used  toward  the  purchase  price  of 
the  lands  mentioned  in  the  complaint.  While 
courts  should  be  very  liberal  in  allowing 
amendments  offered,  to  make  pleadings  con- 
form to  the  proof,  yet  where  a  proposed 
amendment,  even  If  allowed,  would  not  be 
supported  by  the  proof  received,  it  is  not 
error  to  disallow  such  amendment.  In  this 
instance,  even  if  the  amendment  had  been 

■  allowed,  the  evidence  would  not  have  sup- 
ported it,  as  there  is  no  evidence  that  the 
$250  loaned  was  ever  applied  by  R.  S.  Val- 
entine on  the  purchase  price  of  the  property. 
The  evidence  in  this  case  conclusively  shows 


that  all  the  purchase  money  paid  was  paid 
by  Mrs.  Sarah  D.  Valentine,  and  out  of  mon- 
eys received  by  her  from  her  deceased  fa- 
ther's estate,  and  the  court  finds  In  accord- 
ance with  this  proof,  and  the  proof  clearly 
supports  such  findings,  and  would  not  have 
supported  the  amendment,  even  if  allowed. 

We  have  examined  all  the  other  questions 
Involved  in  this  appeal,  and  find  no  merit  In 
the  appeal.  Judgment  is  affirmed.  Costs 
awarded  to  the  resiwndent. 

SULLIVAN,  C.  J.,  and  AILSHIB,  J.,  con- 
cur. 

(19  Idaho.   163) 
CAIN  v.  VOLLMER  et  al. 
(Supreme  Court  of  Idaho.     Dec.  31,  1910.) 

(Byllahut  by  the  Court.) 

Damages  (|  40*)— Remote  and  Speculativb 
Damages. 

Where  C.  has  an  apprentice  who  is  serving 
him  as  a  horse  jockey,  and  who  is  riding  in  a 
race  at  a  racing  association,  and  is  thrown  and 
injured  and  disabled  for  future  riding  by  reason 
of  the  wrongful  act  of  V.  and  others  in  allow- 
ing a  dog  to  rush  upon  the  race  track  in  front 
of  the  horse  as  he  is  making  the  home  stretch, 
and  C.  thereafter  sues  V.  and  others  for  damages 
on  account  of  the  Injun-  to  his  jockey  and  his 
disability  for  riding  in  future  races,  and  alleges 
that  he  will  be  unable  to  secure  another  jockey 
of  equal  skill  and  ability  in  riding  races,  and 
that  he  would  have  won  large  prizes  and  premi- 
ums had  his  jockey  not  been  thus  injured,  held, 
that  the  damages  claimed  by  the  master  on  ac- 
count of  the  injury  to  his  apprentice,  the  jockey, 
are  too  remote,  .speculative,  contingent,  and  Un- 
certain to  be.  estimated  or  allowed,  and  that  no 
recovery  can  be  had  therefor. 
•  [Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {  72 ;  Dec.  Dig.  {  40. *J 

Appeal  from  District  Court,  Nez  Perce 
County;    Edgar  C.  Steele,  Judge. 

Action  by  William  M.  Cain  against  John 
P.  Vollmer  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

This  Is  an  appeal  from  a  Judgment  of  non- 
suit and  an  order  denying  a  motion  for  a 
new  trial.  The  action  was  one  of  trespass 
vl  et  armis  whereby  the  respondents  are  al- 
leged to  have  wrongfully  and  unlawfully  in- 
jured and  disabled  appellant's  apprentice 
from  the  further  discharge  of  his  duties. 
The  facts  and  circumstances  out  of  which  the 
Injury  or  accident  occurred  are  quite  fully 
stated  in  McClain  v.  Racing  Ass'n,  17  Idaho, 
63,  104  Pac.  1015,  25  L.  R.  A.  (N.  S.)  691. 

McClain  v.  Association  and  this  case  both 
grew  out  of  the  same  injury  and  accident. 
In  that  case  the  apprentice,  a  horse  Jockey, 
sued  the  owner  of  the  dog  which  caused  the 
injury  for  injuries  and  damages  sustained  by 
him  personally.  This  action  is  prosecuted  by 
the  master  against  the  owner  of  the  dog  for 
damages  caused  by  reason  of  the  injury  and 
disability  received  by  the  Jockey,  whereby 
the  latter  was  disabled  and  disqualified  from 
thereafter  riding  appellant's  race  horses  In 
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speed  contests.  Appellant  alleged  In  his  com- 
plaint that  by  reason  of  the  injury  and  dis- 
ability received  by  the  jockey,  Benny  Mc- 
Clain,  the  latter  was  ttiereafter  unable  to 
perform  the  contract  of  ajiprenticeshlp  and 
discharge  the  duties  for  which  be  bad  been 
apprenticed,  and  that  by  reason  thereof  the 
appellant  sustained  large  damages,  for  the 
reason  that  he  would  thereafter  during  the 
life  of  the  contract  of  apprenticeship  be  un- 
able to  employ  a  jockey  equal  in  skill  and 
ability  to  bis  apprentice,  McClain,  and  that 
It  would  thereby  defeat  and  deprive  him 
from  earning  large  prizes  and  purses  in  speed 
contests,  state  and  county  fairs,  and  racing 
associations.  He  alleges  that  the  jockey,  by 
reason  of  being  an  expert  at  the  business  of 
riding  in  speed  contests,  had  earned  him  up- 
wards of.$12,000  in  the  preceding  year.  Evi- 
dence was  Introduced  and  other  evidence  of- 
fered which  was  refused,  all  of  which  tend- 
ed to  establish  such  facts  after  a  manner  and 
as  definitely  perhaps  as  would  be  possible. 
At  the  close  of  the  piaintifTs  case,  defend- 
ants moved  for  a  nonsuit  which  was  granted. 
The  original  contract  of  apprenticeship  was 
entered  into  In  the  state  of  Missouri  by  one 
Claude  Lorene  Enyart,  party  of  the  first 
part,  as  master  and  employer,  and  Benjamin 
Franklin  McClain  and  Ix)uise  J.  McClain,  fa- 
ther and  mother  of  the  apprentice,  and  B.  F. 
McClain,  Jr.,  apprentice.  It  provided  that  B. 
F.  McClain,  Jr.,  should  have  free  board,  lodg- 
ing, medical  attendance  and  transportation 
and  the  right  and  privilege  to  collect  for  all 
"outside  mounts  when  the  first  party  has  no 
horses  entered  in  such  race,"  and  that  the 
first  party  would  pay  to  the  parents  of  the 
apprentice  $15  per  month  for  the  first  year, 
$20  per  month  for  the  second  year,  and  $20 
per  month  for  the  third  year.  This  contract 
was  entered  Into  on  the  26th  day  of  Decem- 
ber, 1905.  Thereafter  and  on  the  30th  day  of 
March,  1907,  at  Emeryville,  Cal.,  Enyart  for 
and  in  consideration  of  the  sum  of  $500  as 
provided  In  the  contract  "did  sell,  assign  and 
transfer  to  William  Cain  all  the  right,  title 
and  interest  in  and  to  that  certain  contract 
for  the  services  of  B.  F.  McClain,  Jr.,  bound 
to  him,  C.  Enyart,  for  three  years,  and  agreed 
to  deliver  to  the  said  William  Cain  said  con- 
tract for  services,  properly  assigned,  as  may 
be  required  by  racing  clubs  and  associations." 
The  parents  of  the  apprentice  did  not  -ap- 
prove or  consent  to  this  assignment  by  any 
writing  or  apparently  in  any  manner,  unless 
it  be  by  subsequently  receiving  monthly  wag- 
es from  the  assignee  Cain. 

I.  N.  Smith  and  Clay  McNamee,  for  appel- 
lant O.  W.  Tannahill,  for  respondent  Voll- 
mer.  Fred  E.  Butler,  for  respondent  Lewis- 
ton  &  Interstate  Fair  &  Racing  Association. 

AIIiSHIE,  J.  (after  stating  the  facts  as 
above).  Two  principal  and  decisive  questions 
are  presented  to  the  court  in  this  case.    The 


first  is  that  an  apprentice  is  not  assignable, 
or.  In  other  words,  that  a  contract  of  appren- 
ticeship may  not  be  assigned  by  the  master 
or  employer.  The  second  qnestlon  is  that, 
even  if  the  contract  was  assignable,  the  dam- 
ages claimed  are  too  speculative,  remote,  and 
contingent  to  be  recognized  or  considered  by 
a  court.  In  the  argument  of  these  matters, 
coimsel  for  appellant  contends  that  the  ques- 
tion of  the  right  to  collect  damages  in  such  a 
case  has  been  definitely  decided  and  settled 
by  this  court  in  McClain  r.  Association,  17 
Idaho,  63,  104  Pac.  1015,  25  I>.  R.  A.  (N.  S.) 
6S>1,  and  that  therefore  the  only  real  question 
to  be  considered  is  that  of  the  assignment  of 
the  contract  of  apprenticeship. 

Addressing  our  attention  then,  first,  to  this 
initial  contention  made  by  appellant,  we  will 
see  what  rule  as  to  the  law  of  damages  was 
settled  In  McClain  v.  Association.  There  the 
boy  sued  for  the  injury  received,  and  the  re- 
sultant pain  and  suffering  and  attendant  loss 
of  earning  capacity.  In  proving  loss  of  earn- 
ing capacity,  he  was  allowed  to  produce  what 
he  called  a  "dope"  book  wherein  be  had  a 
memoranda  of  his  earnings  from  races  in 
running  "outside  mounts."  It  is  now  con- 
tended that  this  element  of  damage  allowed 
in  the  other  case  is  no  more  speculative  than 
the  damages  claimed  In  this  case.  In  this 
case  the  one  seeking  damages  is  a  race  horse 
man — one  who  follows  the  races  and  enters 
bis  horses,  and,  according  to  the  record,  de- 
pends on  making  his  money  by  winning  priz- 
es in  the  various  races.  That  there  is  a  wide 
difference  between  the  nature  and  character 
of  damages  asked  in  each  of  these  cases  can- 
not escape  the  attention  of  any  one.  The  one 
is  direct ;  the  other  Is  proximate  and  depend- 
ent on  innumerable  secondary  and  interven- 
ing causes.  The  Jockey  earned  a  salary  and 
certain  sums  for  "outside  mounts"  whether 
he  won  the  race  or  not.  This  was  his  earn- 
ing capacity.  On  the  other  hand,  the  jockey 
alone  cannot  win  the  race;  he  must  have  a 
fleet  horse.  In  the  meanwhile  other  horses 
may  develop  that  can  outrun  Cain's  horse, 
jockey  and  all.  Other  jockeys  may  in  the 
meanwhile  develop  as  much  skill  as  Ckin's 
jockey,  and  upon  the  whole  these  imaginative 
profits  may  dwindle  into  real  losses. 

Again,  horse  racing  is  not  an  established 
business  which  can  be  estimated  and  counted 
upon  to  yield  a  permanent  and  reasonably 
certain  Income  like  most  of  the  occupations 
and  businesses  out  of  which  appellant's  cited 
cases  arose.  The  business  of  horse  racing 
and  competing  for  prizes  is  not  to  he  com- 
pared with  an  established  right  of  fishery 
(Whaling  Co.  v.  Alaska  Packers,  138  Cal.  632, 
72  Pac.  161);  the  profits  of  sheep  growing 
(Schrandt  v.  Toung,  2  Neb.  [Unof.]  546,  89  N. 
W.  607)  ;  or  cattle  raising  (Arkansas  Land  & 
Cattle  Co.  V.  Mann,  130  U.  S.  69,  9  Sup.  Ct. 
458,  32  L.  Ed.  854) ;  or  mining  (Paul  v.  Crak- 
naz,  25  Nev.  293,  60  Pac.  983,  47  L.  R.  A. 
540) ;   or  the  established  practice  of  a  mid- 
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wife  (Wardle  v.  New  Orleans  City  Ry.  Co., 
35  La.  Abd.  202) ;  or  the  profession  of  a  mu- 
sic teacher  (Baker  t.  Manhattan  Ry.  Co.,  54 
N.  Y.  Super.  Ct.  394) ;  or  a  personal  injury 
(Lund  V.  Tyler,  115  Iowa,  236,  88  N.  W.  333) ; 
and  the  many  other  cases  to  that  effect  cit- 
ed by  appellant 

Western  Union  Tel.  Co.  v.  Crall,  39  Kan. 
580,  18  Pac.  719,  was  an  action  against  the 
telegraph  company  for  the  inaccurate  trans- 
mission of  a  message  by  reason  of  which  the 
plaintiff  claimed  to  have  lost  anticipated 
gains  and  profits  from  a  failure  to  be  able  to 
have  his  horse  entered  In  certain  racing  and 
trotting  contests.  The  court,  after  reciting 
the  character  of  the  evidence  offered  and  the 
nature  of  damages  sought,  said:  "The  law 
excludes  uncertain  and  contingent  profits  and 
also  speculative  profits  and  gains.  No  dam- 
ages ought  to  have  been  allowed  based  upon 
the  probability  of  the  horse's  being  able  to 
win  prize  purses  in  trotting  contests."  In 
support  of  this  holding,  the  court  cited  Tel- 
egraph Co.  V.  Hall,  124  U.  S.  444,  8  Sup.  Ct 
577,  31  L.  EJd.  479.  In  the  latter  case  the 
court  considered  at  some  length  what  con- 
stitutes speculative  and  remote  damages  for 
which  no  recovery  ought  to  be  allowed. 

In  Smitha  v.  (Sentry  (Ky.)  45S.  W.  515,  42 
L.  R.  A.  302,  the  plaintiff  sued  for  damages 
sustained  by  reason  of  the  defendant  wrong- 
fully disclosing  the  hiding  place  of  a  fugitive 
for  whose  capture  a  reward  had  been  offered 
and  whose  arrest  the  plaintiffs  wer6  planning 
to  make.  The  defendant  wrongfully  and  in 
violation  of  the  confidence  he  had  assumed 
disclosed  the  whereabouts  of  the  fugitive  and 
enabled  the  officers  to  arrest  him  before  the 
plaintiffs  were  able  to  perfect  their  capture 
of  the  fugitive.  In  considering  the  question 
as  to  whether  the  plaintiffs  were  entitled  to 
recover  damages,  the  Court  of  Appeals  of 
Kentucky  said :  '"But  the  basis  of  the  recov- 
ery had  In  this  case  was  evidently  the  loss 
by  appellees  of  the  reward  which  they  ex- 
pected to  obtain  for  the  arrest  of  the  fugitive. 


and  tbls  seems  to  us  to  be  at  once  too  remote 
and  too  contingent  an  item  of  damage  to  sus- 
tain a  recovery.  It  is  nncerf  !*a  whether  the 
gain  would  have  been  realized.  The  chance 
Is  too  remote  to  be  estimated." 

Another  author  In  speaking  of  this  class  of 
damages  has  well  said:  "The  fact  that  the 
plaintiff  has  suffered  actual  damage  from  the 
defendant's  conduct. is  not  capable  of  legal 
proof,  because  It  is  not  within  the  compass 
of  human  knowledge,  and  therefore  cannot 
be  shown  by  human  testimony.  It  depends 
on  numberless  unknown  contingencies,  and 
can  be  nothing  more  than  a  matter  of  con- 
jecture." 1  Suth.  Damages,  $  30;  Walker 
V.  Goe,  3  Hurl,  and  N.  395. 

So  it  is  in  the  case  at  bar.  The  profits  it 
is  claimed  api>ellant  would  have  realized  de- 
pend on  so  many  Intervening  circumstances 
and  contingencies,  the  unfavorable  happening 
of  any  of  which  would  dissipate  these  pro- 
spective gains.  We  are  fully  satisfied  that 
prospective  profits  to  a  race  horse  man  for 
races  that  have  never  been  run  and  race 
meets  and  anaociatlons  that  have  never  been 
held  and  against  all^contestants,  is  entirely 
too  remote,  uncertain,  and  indeterminable  to 
be  allowed.  If|  this  were  a  case  where  appel- 
lant was  seeking  damages  for  the  loss  of  a 
prize  for  a  race  In  which  his  horse  had  beat 
entered,  and  in  which  at  the  time  of  the  in- 
jury he  had  turned  the  home  stretch,  and 
was  so  in  the  lead  that  it  could  be  said  with 
reasonable  certainty  that  he  would  have  won 
the  contest  then  the  damage  would  be  direct 
and  a  recovery  might  be  had,  but  that  is  not 
the  case  before  us. 

The  conclusion  we  have  reached  as  to  the 
character  of  the  damages  sought  renders  it 
unnecessary  for  us  to  consider  the  other  ques- 
tions presented. 

The  judgment  should  be  affirmed,  and  it 
is  so  ordered,  with  costs  Ux  favor  of  respond- 
ents. 

SULLIVAN,  O.  J^  concurs. 
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nST  T.  CURRIE. 
(Supieme  Court  of  Colorado.     Jan.  8,  1911.) 

1.  Brokers   (|  84*)— Coiimibsionb— Shak  to 
Avoid. 

Where  a  broker,  hired  to  find  a  costomer 
for  Teal  estate,  produces  a  parchaser  ready, 
willing,  and  able  to  buy  on  the  terms  agreed, 
he  is  entitled  to  his  commission,  though  the 
property  is  not  taken  in  the  name  of  the  pur- 
chaser, when  it  appears  that  it  was  taken  in 
the  name  of  another  as  a  sliam,  to  avoid  the 
oommiasion. 

[EJd.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  {  97 ;    Dec.  Dig.  i  64.*] 

2.  Bbokebs  (§  86*)— Commissions— Evidence. 

In  an  action  by  a  broker  for  commissions, 
evidence  examined,  and  held  to  warrant  a  find- 
ing that  plaintifl  produced  a  purchaser  ready, 
willing,  and  able  to  buy,  but  that  the  property 
sold  was  taken  in  the  name  of  another,  to  defeat 
payment  of  commissions. 

[£>d.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  116-120;   Dec.  Dig.  |  86.*] 

3.  BBOKXBB    (§    82*)— COMMISSIOMB— Plead- 
IHO. 

Where,  in  an  action  by  a  briber  for  com- 
missions for  sale  of  real  estate,  the  complaint 
alleged  that  plaintiff  produced  a  purchaser 
ready  and  wilhng  to  buy,  leaving  oat  the  word 
"able,"  but  did  allege  that  he  found  a  purchaser 
who  was  satisfactory,  and  who  in  fact  purchas- 
ed the  property,  the  comphiint  stated  a  cause  of 
action. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  101-103;    Dec.  Dig.  {  82.*] 

Appeal  from  District  Court,  Pueblo  Goun- 
ty;    C.  S.  Essex,  Judge. 

Action  by  H.  S.  Currle  against  Emanuel 
Fist  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

A.  W.  Arrlngton,  for  appellant.  Jas.  H. 
Teller  and  Jas.  H.  McCorkle,  for  appellee. 

CAMPBBLLy  C.  J.  This  Is  an  action  by 
plaintiff,  Currle,  a  real  estate  broker,  to  re- 
cover of  defoidant,  Emanuel  Fist,  bis  com- 
mission earned  in  the  sale  of  defendant's 
real  estate.  Tbe  complaint  alleges  an  em- 
ployment, at  a  reasonable  commission,  to 
sell  at  a  designated  price,  and,  acting  under 
tbe  employment,  the  production  by  plaintiff 
to  defendant  of  Dr.  Moore,  who  was  ready 
and  willing  to  buy,  and  that  Moore  did  buy 
of  defendant  at  that  price,  and  the  premises 
sold  were  duly  conveyed  to  the  purchaser. 
The  answer  denies  the  employment  and  sale, 
and  as  a  special  defense  alleges  that,  if  there 
was  any  contract,  the  price  fixed  was  to  be 
net  to  the  defendant,  exclusive  of  commis- 
sion. The  new  matter  of  the  answer  was  de- 
nied, and,  on  trial  before  a  jury,  verdict  was 
for  plaintiff,  upon  which  judgment  was  en- 
tered. The  defendant  assigns  errors  in  the 
ruling'  of  the  court  denying  his  motion  for 
a  nonsuit  at  the  close  of  plaintiff's  case,  and 
In  certain  rulings  on  the  evidence,  and  In 
refusing  and  giving  instructions,  and  to  the 
insufficiency  of  the  complaint. 

The  evidence  is  in  conflict,  but  It  is  legal- 
ly sufficient  to  sustain  the  verdict;   and  if. 


in  the  other  rulings  criticised,  no  prejudicial 
error  was  committed,  the  Judgment  should 
stand.  There  was  evidence  by  plaintiff  tend- 
ing to  establish  the  allegations  of  his  com- 
plaint that  he  was  employed  by  defendant 
as  broker  to  sell  defendant's  property  at  a 
fixed  price;  that,  acting  under  the  employ- 
ment, he  produced  to  defendant  Dr.  Moore, 
who  was  ready,  willing,  and  able  to  buy,  and 
did  buy,  at  the  price  and  upon  terms  satis- 
factory to  defendant;  and  that  a  deed  to 
the  property  was  executed  and  delivered  to 
him.  The  deed  was  executed,  howler,  not 
by,  Emanuel  Fist,  the  defendant,  but  by  Ju- 
lius Fist,  his  brother.  The  contract  of  em- 
ployment ^Id  not  give  to  plaintiff  the  exclu- 
sive  right  to  sell,  or  prescribe  a  period  of 
time  within  which  such  sale  was  to  be  made. 
The  defendant,  therefore,  reserved  to  him- 
self the  right,  as  he  might  do,  to  sell  the 
property  for  a  consideration,  and  upon 
terms,  satisfactory  to  himself.  But  if,  be- 
fore he  made  such  sale,  the  plaintiff,  assum- 
ing the  existence  of  the  contract  as  alleged, 
produced  to  defendant  a  customer  ready, 
willing,  and  able  to  buy  at  the  price  and  on 
the  terms  fixed,  defendant  could  not  him- 
self complete  the  sale  to  snch  customer,  or 
sell  to  some  other  person,  without  paying  to 
the  broker  his  commission.  Tbe  evidence  is 
that  part  of  the  negotiations  with  Emanuel 
Fist  for  the  sale  to  Dr.  Moore  were  conduct- 
ed by  plaintiff,  and  some  by  Moore  himself. 
None  were  had  either  by  plaintiff,  or  Moore, 
with  Julius,  to  whom  Emanuel  conveyed  the 
property  after  the  employment  of  plaintiff. 
Defendant  testifies  that  he  conveyou  to  his 
brother  Julius  before  Moore  made  his  offer 
of  purchase;'  but  there  is  other  testimony 
that  it  was  after  Emanuel  and  Dr.  Moore 
completed  the  agreement  of  sale  that  the 
conveyance  to  Julius  was  made.  From  tbe 
evidence  the  Jury  were  Justified  in  finding, 
as  a  legitimate  Inference,  that  tbe  convey- 
ance from  Emanuel  to  Julius  was  sham  and 
fictitious,  not  made  In  good  faith,  but  for 
the  purpose  of  escaping  payment  of  the  com- 
mission on  a  sale  which  had  been  brought 
about  through  the  Instrumentality  of  the  bro- 
ker. We  have  examined  with  care  the  rul- 
ings of  the  court  on  the  evidence,  and  find 
no  error  therein. 

Complaint,  is  made  that  the  court  was 
wrong  lu  denying  certain  instructions  ten- 
dered by  defendant;  but.  In  so  far  as  these 
requested  Instructions  stated  the  law  appli- 
cable to  the  facts,  they  were  covered  by  in- 
structions given  by  the  court  of  Its  own  mo- 
tion. The  particular  objection  which  ingen- 
ious counsel  for  defendant  presents  to  the 
Instructions  Is  that  in  one  of  them  the  court 
told  the  Jury  that  If  they  believed  from  the 
evidence  that,  before  plaintiff  found  a  pur- 
chaser, ready,  willing,  and  able  to  buy  on 
the  terms  agreed,  the  defendant  in  good 
faith  consummated  a  sale  thereof  to  another 
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party,  the  plaintiff  was  not  entitled  to  re- 
cover any  commission.  The  only  fault  found 
with  this  Is  the  use  of  the  expression  "good 
faith."  It  Is  said  to  be  misleading  and  in- 
applicable, in  that  the  question  of  fraud 
or  good  faith  was  not  raised  by  the  plead- 
ings. We  thlnl{  that,  talcen  in  connection 
with  the  rest  of  the  instruction  and  with  all 
the  other  instructions  in  the  case,  the  jury 
might  well  have  fodnd  from  the  evidence 
that  the  sale  to  Julius  was  sham  and  fic- 
titious. There  was  no  special  defense  in  the 
answer  that  defendant.  In  employing  the 
broker,  reserved  and  exercised  his  legal 
right  to  sell.  But  defendant  himself  produc- 
ed evidence  of  the  sale  to  his  brother  Ju- 
lius, which  he  claims  was  in  good  faith,  and 
made  before  Moore  agreed  to  buy.  He  cer- 
tainly may  not  now  complain  that  the  court 
treated  the  good  faith  of  the  sale  as  an  is- 
sue in  the  case.  He  himself  so  treated  it, 
and  bis  evidence  responsive  to  the  issue 
came  in  under  the  general  denial,  without 
objection  by  plaintiff. 

Defendant  contends  that  the  complaint  is 
insufficient,  in  that  the  allegation  is,  not  that 
plaintiff  produced  a  purchaser  ready,  willing, 
and  able  to  buy  at  the  price  agreed  upon, 
and  that  conveyance  was  made  to  him,  but 
that  he  merely  produced  a  customer  ready 
and  willing,  but  not  able,  to  buy.  True,  the 
pleading  does  not  contain  the  specific  aver- 
ment that  the  customer  was  able  to  buy; 
but  it  does  say  thiat  the  purchaser  bought  at 
a  price,  and  on  terms,  satisfactory  to  de- 
fendant Thus  an  averment  equivalent  to 
one  stating  the  customer's  ability  to  buy  is 
present,  and  that  is  'all  that  Is  necessary. 
Though  the  conveyance  was  made  by  Julius, 
the  contract  of  employment  with  plaintiff 
undoubtedly  was  made,  as  alleged;  and  If 
the  jury  believed  that  the  alleged  sale  by 
Emanuel  to  Julius  was  after  a  satisfactory 
purchaser  was  produced  by  plaintiff,  or  that 
it  was  merely  fictitious  and  sham  and  In  bad 
faith,  or  made  merely  to  defeat  the  claim 
for  commission,  upon  which  Issues  there  was 
evidence,  the  plaintiff's  case  was  establish- 
ed, and  he  was  entitled  to  a  Judgment  We 
find  no  prejudicial  error  in  the  record. 

The  Judgment  is  therefore  affirmed. 

OABBERT  and  HILL,  JJ.,  concur. 


(49  Colo.  217) 

GERMAN   FIRE  INS.   CO.  OF  PEORIA  r. 

HERBBRTSON  et  al. 

(Supreme  Court  of  Colorado.    Dec.  6,  1910. 

Rehearing  Denied  Jan.  3,  1811.) 

1,   INSUKANCE    (J   389*)— AVOIDAHOE— WAIVEE. 

An  insurance  polidy  contained  a  clause  pro- 
viding that,  unless  otherwiBe  agreed  and  indors- 
ed on  the  policy,  the  policy  would  be  void  if  on 
a  building  tm  ground  not  owned  in  fee  simple 
by  the  insured.  Plaintifb  owned  an  insured 
building,  which  was  on  leased  ground,  but  the 
policy  was  secured  through  the  regular  agents 


of  the  company,  which  seemed  to  regard  it  as  an 
old  risic,  and  the  agents,  havinjtr  written  insur- 
ance on  it  before,  made  no  inquiries  as  to  the  ti- 
tle to  the  ground,  and  no  representations  rela- 
tive thereto  were  made,  the  application  not  be- 
ing in  writing,  the  agents  apparently  attaching 
no  importance  to  the  title,  so  that  the  plaintiffs 
remained  in  ignorance  as  to  its  materiality. 
The  policy  was  issued,  received,  and  paid  for 
in  good  faith.  BeU  that,  under  ail  the  circum- 
stances, the  law  imputed  to  the  company  a 
knowledge  of  the  condition  of  the  title  to  the 
ground,  and  it  waived  the  provision  relative 
thereto,  when  it  issued  the  policy  with  such 
knowledge. 

[Ed.  Note.— For  other  cases,  see  Insaranoe, 
Cent  Dig.  i  1028;   Dec.  Dig.  {  380.*] 

2.  Appeai,  and   Ebbob  (f   1001*)— Vkbdict— 

Conclusiveness. 

A  verdict  based  on  sufficient  evidence  will 
not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3928:    Dec.  Dig.  {  1001.*] 

Appeal  from  District  Court,  CUj  and 
County  of  Denver;  Booth  ii.  Malone,  Judge. 

Action  by  Mose  Herbertson  and  another 
against  the  Cierman  EHre  Insurance  Com- 
pany of  Peoria.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

Sylvester  G.  Williams,  for  appellant 
George  K.  Andrus,  for  appellees. 

MUSSER,  J.  This  is  an  action  upon  an 
Insurance  policy,  insuring  a  building  and 
Btocic  of  merchandise  belonging  to  the  plain- 
tiffs against  fire,  and  containing,  among 
other  things,  the  following  provision:  "This 
entire  xralicy,  unless  otherwise  provided  by 
agreement  Indorsed  hereon  or  added  hereto, 
shall  be  void  if  *  •  *  the  subject  of  in- 
surance be  a  building  on  ground  not  owned 
by  the  Insured  in  fee  simple."  While  the 
building  was  owned  by  the  plaintiffs,  it 
stood  upon  ground  leased  by  them.  No  agree- 
ment covering  this  was  indorsed  on  or  add- 
ed to  the  policy.  The  policy  was  obtained 
for  the  plaintiffs,  through  an  Insurance  bro- 
ker, from  the  regular  agents  of  the  compa- 
ny. No  written  application  was  made  for 
it  No  inquiry  was  made  by  the  agents  about 
the  title  to  the  ground,  and  no  representa- 
tions relative  thereto  were  made  to  them. 
There  is  no  evidence  or  claim  of  any  fraud- 
ulent concealment  of  facts  in  order  to  ob- 
tain the  Insurance.  The  agents,  who  repre- 
sented several  companies,  had  for  several 
years  before  written  Insurance  on  this  build- 
ing in  other  companies  for  persons  that  own- 
ed it  and  leased  the  ground.  One  of  the 
agents  testified  that  he  did  not  know  the 
building  was  on  leased  ground.  Their  of- 
fice seemed  to  regard  it  as  an  old  risk  with 
which  they  were  familiar.  For  some  reason, 
they  regarded  it  as  hazardous,  and  demand- 
ed and  received  from  the  plaintiffs  increased 
premium  for  the  insurance.  The  agents  did 
not  appear  to  attach  any  materiality  to  the 
question  of  title  to  the  ground,  and  the 
plaintiffs  remained  in  ignorance  of  any  such 
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materiality.  The  policy  seems  to  have  been 
issued,  received,  and  paid  for  In  good  faltb, 
for  tbe  purpose  of  Indemnifying  tbe  plain- 
tiffs against  loss  of  tbelr  building  and  mer- 
chandise by  fire.  Under  all  these  circum- 
stances, the  law  imputes  to  the  company  a 
knowledge  of  the  condition  of  the  title  to 
tbe  ground  and  it  waived  the  aforesaid  pro- 
vision In  its  policy  issued  with  such  knowl- 
edge. Such  a  conclusion  is  tbe  only  one  con- 
sonant with  correct  business  methods,  and 
is  supported  by  the  weight  of  authority. 
Glens  Falls  Ins.  Co.  v.  Michael,  167  Ind. 
659,  74  N.  E.  964,  79  N.  E.  905,  8  L.  E.  A. 
(N.  S.)  708;  -Allesina  v.  London  Ins.  Co.,  45 
Or.  441,  78  Pac.  392;  Hall  v.  Niagara  Fire 
Ins.  Co.,  93  Mich.  184,  53  N.  W.  727,  18  L. 
B.  A.  135,  32  Am.  St  Rep.  497;  Miotke  v. 
Mechanics'  Ins.  Co.,  113  Mich.  166,  71  N.  W. 
463;  Hanover  Fire  Ins.  Co.  v.  Bohn,  48  Neb. 
743,  67  N.  W.  774,  58  Am.  St.  Rep.  719; 
Phenlx  Ins.  Co.  v.  Fuller,  53  Neb.  811,  74 
N.  W.  269,  40  L.  R.  A.  408,  68  Am.  St.  Rep. 
637;  Sharp  v.  Scottish  Union,  etc.,  Co.,  136 
CaJ.  642,  69  Pac.  253,  615;  Dooly  v.  Hanover 
Fire  Ins.  Co.,  16  Wash.  155,  47  Pac.  507,  58 
Am.  St  Rep.  26 ;  Lancashire  Ins.  Co.  v.  Mon- 
roe, Jefferson  &  Co.,  101  Ky.  12,  39  S.  W. 
434;  Philadelphia  Tool  Co.  v.  British  Am. 
Assur.  Co.,  132  Pa.  236,  19  Atl.  77,  19  Am. 
St  Rep.  596;  Manchester  Fire  Assur.  Oo.  v. 
Abrams.  89  Fed.  982,  32  C.  C.  A.  426. 

On  behalf  of  the  defendant,  it  Is  claimed 
that  the  plaintiff,  after  the  loss,  committed 
fraud  and  false  swearing,  touching  a  matter 
relating  to  the  subject  of  the  Insurance,  con- 
trary to  another  provision  of  the  policy. 
This  matter  was  submitted  to  the  Jury  under 
proper  instructions.  The  Jury  found  against 
the  defendant  upon  sufficient  evidence  and 
that  finding  will  not  be  disturbed.  Tbe  Judg- 
ment   is    affirmed. 

Judgment  affirmed. 

GABBEBT  and   HILL,   JJ.,   concur. 


(4»  Colo.  328) 

McLET  et  al.  v.  PEOPLE. 
(Supreme  Court  of  Colorado.     Jan.  3,   1911.) 

Cbivinai.  Law  (8  590*)— Continuance— Ab- 
sence OF  Witnesses— Pbepaeation  of  De- 
fense. 

Where  there  was  no  preliminary  hearing, 
the  information  oharging  a  grave  offense  ijeing 
filed  on  affidavit,  the  refusal  of  defendants'  ap- 
plication for  a  continuance  liased  on  affidavits, 
to  wliich  no  counter  affidavit  was  filed,  showing 
efforts  made  to  procure  funds  to  aid  in  making 
a  defense,  and  to  secure  the  attendance  of  wit- 
nesses, tbe  probability  of  obtaining  such  funds, 
the  failure  to  locate  an  important  witness  who, 
if  present,  would  testify  to  an  alibi,  and  setting 
forth  that  such  witness  couid  be  secured  by  the 
next  term  of  court,  was  error. 

[EJd.    Note.— For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  f  1316 ;   Dec.  Dig.  g  590.*] 

BJrror   to   District   Court,    Delta   County; 
Sprigg  Shackleford,  Judge. 


R.  L.  McLey  and  another  were  convicted 
of  crime,  and  bring  error.  Reversed  and  re- 
manded. 

H.  J.  Baird,  for  plaintiffs  in  error.  J.  K.  P. 
McCallum,  for  plaintiff  in  error  McLey. 
John  T.  Barnett,  Atty.  Geu.,  and  George  H. 
Thome,  Asst  Atty.  Gen.,  for  the  People. 

BAILEY,  J.  The  record  discloses  that, 
by  leave  of  court,  an  information  based  on 
affidavit  was  filed  on  September  27,  1909, 
charging  the  two  defendants  here  complain- 
ing. Jointly  with  one  R.  L.  Cunningham, 
with  an  attempt  to  commit  tbe  crime  of  lar- 
ceny through  the  use  of  explosives.  On  the 
same  day,  the  defendants  appearing  to  be  in- 
digent, H.  J.  Baird,  EJsq.,  an  attorney  and 
counselor  of  this  state,  was  appointed  to  de- 
fend. Also  on  the  same  day,  on  behalf,  of 
the  defendants  Black  and  McLey,  who  alone 
were  convicted,  a  motion  for  a  continuance 
was  filed,  supported  by  their  affidavit  set- 
ting forth  the  efforts  which  had  been  made 
by  them,  through  applications  to  relatives 
and  friends,  to  secure  funds  to  aid  in  making 
a  defense,  and  particularly  for  the  purpose 
of  procuring  the  attendance  of  -witnesses; 
that  up  to  the  time  of  the  interposition  of 
that  motion  the -defendants  had  received  no 
answers  to  these  requests,  but  were  of  be- 
lief that  if  time  were  given  they  could  get 
funds  to  secure  tbe  attendance  of  witnesses 
in  their  behalf;  that  an  important  witness. 
R.  L.  Hudson,  would,  If  present,  testify  that, 
at  the  time  of  the  alleged  offense,  these  de- 
fendants were  in  the  town  of  Delta,  miles 
from  the  vicinity  of  the  place  where  the 
crime  is  charged  to  have  been  committed; 
that  they  had  used  every  effort  to  locate 
Hudson,  and  had  every  reason  to  believe 
that  he  could  be  found  and  secured  for  the 
trial  of  tbe  case,  if  it  should  be  continued 
until  the  next  term  of  court.  No  counter 
affidavit  was  filed,  and  no  denial  was  made 
of  the  truth  of  the  facts,  as  set  forth  in  the 
affidavit;  Indeed  the  sufficiency  of  the  appli- 
cation, and  the  materiality  of  the  matter 
proposed  to  be  shown,  seems  to  have  l>een 
conceded  below,  as  it  is  here.  However,  the 
application  was  promptly,  and  on  that  same 
day,  overruled,  the  defendants  arraigned,  en- 
tering a  plea  of  not  guilty,  and  tbe  cause 
forthwith  put  to  trial.  The  mere  statement 
of  these  facts  shows  that  the  defendants, 
though  charged  with  one  of  the  gravest 
crimes  known  to  the  law,  and  for  which, 
upon  conviction,  they  suffered  a  sentence  of 
imprisonment  In  the  state  penitentiary  for 
a  term  of  not  less  than  twenty-five  nor  more 
than  thirty  years,  were  allowed  no  time 
whatever  to  prepare  a  defense.  The  Infor- 
mation was  filed,  counsel  appointed  to  de- 
fend, plea  of  not  guilty  entered,  motion  for 
continuance  interposed,  denied  and  trial  pro- 
ceeded with  all  on  the  same  day,  over  the 
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protest  of  defendaDts  and  In  the  face  of 
a  sworn,  formal  and  sufficient  showing  to 
entitle  thein,  as  matter  of  law,  to  a  contin- 
uance, if  not  over  the  term,  certainly  for  a 
brief  period.  Indeed  we  are  of  opinion  that 
the  mere  statement  of  counsel,  under  the 
facts  and  circumstances  here  disclosed,  with- 
out a  formal  application  and  sworn  state- 
ment to  support  it,  would  in  and  of  itself 
alone  have  been  abundantly  sufficient  to  re- 
quire at  least  a  short  respite,  and  afford 
some  opportunity  for  preparation  to  meet 
so  serious  a  charge.  It  will  be  noted  that 
there  had  been  no  preliminary  hearing,  at 
least  the  record  shows  none,  the  information 
being  filed  on  affiidavit  So  far  as  is  shown, 
except  from  the  fact  of  previous  arrest,  these 
defendants  had  no  official  notification,  prior 
to  the  time  when  the  information  was  lodged 
in  court,  that  any  charge  at  all  would  be 
preferred,  and  certainly  none  as  to  its  precise 
nature,  and  were  given  no  opportunity  what- 
ever to  meet  it.  The  celerity  with  which 
this  prosecution  was  pushed  Is  repugnant 
to  our  sense  of  justice,  and  the  fair,  equal 
and  Impartial  administration  of  the  law. 
Such  action  was  plainly  prejudicial,  going 
to  the  very  substance  of  the  rights  of  the 
defendants,  and  practically,  denying  them  a 
defense.  They  were  clearly  entitled  to  a 
reasonable  time  in  which  to  prepare  for  trial, 
after  the  formal  charge  had  been  filed. 

The  case  of  Hockley  v.  People,  reported 
in  30  Colo.  119,  69  Pac.  512,  presents  a  some- 
what similar  state  of  facts;  there,  however, 
the  rights  of  the  defendant  were  given  more 
consideration.  In  that  case  a  preliminary 
examination  bad  been  had,  and  the  defend- 
ant thereby  advised  as  to  the  character  of 
testimony  likely  to  be  adduced  and  the  na- 
ture of  the  charge.  There,  on  application,  a 
short  continuance  was  allowed,  at  the  ex- 
piration of  which,  the  defendant  still  not 
being  ready,  a  second  application  was  in- 
terposed, which  the  court  denied,  on  the 
ground  that,  lii  view  of  the  notice  afforded 
by  the  preliminary  trial,  the  defendant  had 
had  abundant  time  in  which  to  prepare  his 
defense,  and  was  negligent  In  not  doing  so. 
On  that  state  of  facts  this  court,  in  an  opin- 
ion by  Chief  Justice  Campbell,  said: 

"The  granting  or  refusing  of  applications 
for  a  continuance  rests  largely  in  the  dis- 
cretion of  the  trial  court,  and  the  doctrine 
established  in  this  state  is  that  only  for  an 
abuse  of  such  discretion  will  a  reversal  be 
had.  No  authority  has  been  called  to  our 
attention,  nor  have  we  been  able  to  find  one, 
which  holds  it  to  be  the  duty  of  a  defendant 
in  a  criminal  case  to  make  preparations  for 
his  trial  before  an  indictment  has  been  found, 
or  an  information  filed,  against  bim.  Vari- 
ous reasons  for  this  ruling  are  given  by  the 
courts,  some  of  which  put  It  upon  the 
ground  that  before  the  filing  of  an  indict- 


ment or  an  information  the  defendant  may 
not  have  compulsory  process  for  his  wit- 
nesses. Others  declare  that  even  If  com- 
pulsory process  may  be  had  before  that  thne, 
and  though  defendant  may  have  his  wit- 
nesses, like  those  of  the  prosecution,  recog- 
nized to  appear  at  an  ensuing  term  of  tbe 
court  having  Jurisdiction  to  try  the  charge, 
his  omission  to  take  out  such  process  before 
an  indictment  found,  or  information  filed, 
cannot  be  considered  as  negligence  or  ex- 
hibiting a  want  of  due  diligence,  so  as  to 
deprive  him  of  the  full  benefit  of  bis  affi- 
davit for  continuance  which  shows  that  he 
Is  unable  to  have  his  witnesses  present  at 
the  first  term.  Whatever  t>e  the  reason,  It 
seems  clear  that  there  was  no  obligation 
resting  upon  defendant  to  make  preparations 
for  his  trial  and  to  secure  the  atteudance  of 
his  witnesses  before  the  Informations  were 
filed  against  bim;  and  since  there  is  no 
question  that  be  diligently  moved  immedi- 
ately thereafter.  It  was  plainly  wrong  for 
the  trial  court  to  refuse  the  continuance 
asked  for." 

Citing  these  authorities:  United  States  r. 
Moore,  U6  Fed.  Cas.  1308;  Allen  v.  State  of 
Georgia,  10  6a.  85,  91;  Dinkens  y.  State,  42 
Tex.  260;  State  v.  Wood,  68  Mo.  441;  Salis- 
bury V.  Commonwealth,  79  Ky.  425,  430; 
Dowda  V.  Georgia,  71  Ga.  481;  Bilge  T. 
Florida,  20  Pla.  742,  51  Am.  Rep.  628;  New- 
man V.  State,  22  Neb.  355,  35  N.  W.  191: 
4  Enc.  Pleading  &  Practice,  p.  485  et  seq. 

On  the  authority  of  this  decision,  and  cases 
cited,  unquestionably  it  was  error  to  deny 
the  defendants'  application  for  continuance, 
and  for  this  reason  the  Judgment  must  be  re- 
versed. 

Other  alleged  errors  are  assigned  and  dis- 
cussed, which  we  do  not  consider,  as  a  situa- 
tion Involving  them  is  not  likely  to  arise  at 
another  trial. 

Judgment  reversed  and  cause  remanded. 

CAMPBELXi,  C.  J.,  and  WHITB^  J.,  con- 
cur. 

(4»  Colo.  »1) 

DENVER  &  R.  O.  R.  OO.  v.  PAONIA 

DITCH  CO. 

(Supreme  Court  of  Colorado.     Jan.  3,   1911.) 

1.  Appeal  ano  Ebbob  (S  384*)— Appeal  Bono 

— FOBM  AND  REQUISrrES. 

Under  Rev.  St.  1908,  g  1537  (1  Mills'  Ann. 
St.  {  1086),  providing  that  on  appeal  from  the 
county  to  the  district  court,  if  the  judgment  is 
against  appellant  and  for  payment  of  money,' 
the  appeal  bond  sbaii  contam  certain  condi- 
tions, and  where  it  is  not  for  payment  of  money, 
a  different  kind  of  bond  is  prescribed,  a  judg- 
ment for  defendant  on  the  merits,  carrying 
costs,  was  not  one  for  the  payment  of  money, 
and,  the  appeal  bond  not  being  in  the  form  re- 
quired, the  appeal  should  have  been  dismissed. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  2049-2056;  Dec.  Dig.  S 
384.*] 
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2.  Dismissal  and  Nonsuit  (t  11*)— Volun- 

TABT  Dismissal. 

Code  Proc.  |  166,  giving  plaintiff  right  to 
dismisK  at  any  time  before  trial,  on  payment  of 
costs,  if  a  counterclaim  is  act  made,  does  not 
give  plaintiff,  against  whom  the  judgment  is 
rendered  in  the  county  conrt,  the  right  to  dis- 
miss his  aqtion  without  prejudice,  after  he  has 
appealed  to  the  district  court  and  before  trial 
there. 

lEd.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  |{  25,  26;   Dec  Dig.  | 

Error  to  District  Court,  Delta  County; 
Sprigg  Shackelford,  Judge. 

Action  by  the  Paonia  Ditch  Company 
against  the  Denver  ft  Rio  Orande  Railroad 
Company.  There  was  judgment  in  the  coun- 
ty conrt  for  defendant,  and  plaintiff  appeal- 
ed to  the  district  court,  where  defendant's 
motion  to  dismiss  was  refused,  and  plaintiff 
was  granted  leave  to  dismiss  the  action  with- 
out prejudice,  and  defendant  brings  error. 
Reversed  and  remanded. 

VaUe  &  Waterman,  A.  R.  King,  B.  N. 
Clark,  F.  S.  Tltsworth,  and  J.  6.  McMnrry, 
for  plaintiff  In  error. 

CAMPBELL,  J.  In  the  trial  In  the  coun- 
ty court,  where  the  action  was  begun,  judg- 
ment went  for  defendant,  railroad  company, 
whereupon  plaintiff,  ditch  company,  prayed 
an  appeal  to  the  district  court,  executed  an 
appeal  bond,  which  was  approved,  and  lodg- 
ed the  transcript  with  the  clerk  of  the  dis- 
trict court.  The  defendant,  appearing  spe- 
cially In  the  district  court,  moved  to  dis- 
miss the  appeal  because  the  appeal  bond  was 
Inadequate.  Section  1537,  Rev.  St.  1908  (sec- 
tion 1086,  1  Mills'  Ann.  St),  which  is  con- 
trolling, provides  that  upon  an  appeal  from 
the  county  to  the  district  court.  If  the  judg- 
ment appealed  from  Is  against  the  party  ap- 
pealing, and  is  for  the  payment  of  money, 
the  appeal  bond  shall  contain  certain  con- 
ditions; and  where  such  judgment  is  not 
for  the  payment  of  money,  then  an  essen- 
tially different  kind  of  an  appeal  bond  is 
prescribed.  The  judgment  against  plaintiff 
was  hot  for  the  payment  of  money.  It  went 
for  defendant  on  the  merits,  and  this  car- 
ried the  costs  as  an  Incident  The  appeal 
bond,  therefore,  was  the  one  which  is  re- 
quired where  the  Judgment  Is  not  for  the 
payment  of  money,  and  not  such  a  bond  as 
the  statute  makes  imperative  where  there 
is  a  money  Judgment  The  trial  court  was 
wrong  in  denjing  defendant's  motion  to  dis- 
miss the  appeal. 

After  the  court  denied  this  motion,  plain- 
tiff asked,  and  was  granted,  leave  to  dis- 
miss its  action  without  prejudice,  at  its  own 
costs,  and,  over  the  objection  of  defendant, 
this  motion  was  granted,  and  the  action  was 
80  dismissed.  In  this-  the  court  also  erred. 
Section  166  of  our  Code  of  Procedure  gives 
to  a  plaintiff  the  right  to  dismiss  his  action, 
at  any  time  before  trial,  upon  the  payment 


of  costs,  if  a  counterclaim  has  not  been  made. 
No  counterclaim  was  made  In  this  case,  but 
a  trial  of  the  action  had  already  been  had 
in  the  county  court  It  cannot  be  that  this 
section  gives  a  plaintiff,  against  whom  a 
Judgment  is  rendered  in  the  county  court 
as  the  result  of  a  trial  bad  there,  the  right 
to  dismiss  his  action  without  prejudice  aft- 
er he  has  appealed  It  to  the  district  court 
and  before  trial  there,  upon  the  mere  pay- 
ment of  costs.  Otherwise  a  plaintiff  might 
thus  nullify  a  judgment  against  himself,  then 
begin  another  action  in  the  county  conrt, 
there  fall,  appeal  to  the  district  court,  and 
by  dismissing  his  action  without  prejudice, 
begin  again  in  the  county  court  and  so  in- 
definitely repeat  the  process,  to  the  annoy- 
ance and  vexation  of  his  adveraary.  The 
spirit  of  the  Code  provision,  as  applicable  to 
the  facts  of  this  case,  is  that  the  plaintiff 
may,  as  matter  of  right,  before  trial  in  the 
county  court  dismiss  bis  action  upon  pay- 
ment of  costs,  if  no  counterclaim  has  been 
made;  bat  an  unsuccessful  plaintiff  is  not 
thereby  authorized,  after  falling  In  the  coun- 
ty court  to  appeal  to  the  district  court  and, 
before  trial  there,  dismiss  his  action  without 
prejudice,  over  the  objection  of  the  success- 
ful defendant  The  perfecting  of  an  appeal 
to  the  district  court  from  a  Judgment  ren- 
dered by  the  county  court  does  not  vacate 
that  Judgment.  It  merely  suspends  its  exe- 
cution till  the  district  court  otherwise  or- 
ders. The  action  of  the  district  court  here 
is  equivalent  to  an  Investiture  in  a  litigant 
of  the  power  in  the  appellate  court  to  va- 
cate a  Judgment  rendered  against  him  in 
the  court  of  original  Jurisdiction,  without  a 
trial  on  the  merits,  which,  in  a  case  like 
this,  resides  only  in  the  district  court  itself. 

It  is  to  the  Interest  of  the  state  that  there 
be  an  end  of  Uti^tlon.  If  the  practice  be- 
low should  be  sanctioned  here,  it  would  tend 
unjustly  to  prolong  litigation  and  to  put  un- 
restrained power  into  the  hands  of  one  liti- 
gant to  harass  and  annoy  the  other.  Be- 
cause of  these  errors,  the  judgment  Is  re- 
versed and  the  cause  remanded  to  the  dis- 
trict court,  for  further  proceedings  in  ac- 
cordance with  the  views  expressed  in  this 
opinion. 

Reversed  and  remanded; 

OABBERT  and  HILL,  JJ.,  concur. 

(33  Nev.  6U) 
STATE  v.  MANGANA.     (No.  1,880.) 
(Supreme  Court  of  Nevada,     Dec.  2,  19ia) 

1.   HOHICIDE  (I  18*)— "MtJBDEB  IN  FiBST  Dt- 
OBBE' '— SXAXnTES. 

Crimes  and  Punislmients  Act,  f  17  (Comp. 
Laws,  I  4672),  making  all  murder  by  poison, 
lying  In  wait,  or  tort^ire,  or  any  other  kind  of 
willful,  deliberate,  and  premeditated  killing,  or 
committed  in  the  perpetration  or  attempt  to 
perpetrate  any  arson,  rape,  robbery,  or  burglary, 
murder    in    the   first    degree,   does    not   create 
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separate  atatntor^  homicides,  but  the  killing  of 
a  human  being  in  either  one  of  the  methods 
described  is  'Murder  in  the  Qrst  degree,"  and  a 
felony  and  a  homicide  committed  in  perpetrat- 
ing or  attempting  to  perpetrate  a  felony  con- 
stitute together  the  one  crime  of  murder  in 
the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  18.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4637-4641;   toI.  8,  p.  T727.] 

2.  HoMioiDi   (S   142*)— Indictment— MuBDEB 
IN  THE  FiBST  Degree. 

Under  Crimes  and  Punishments  Act,  f  17 
(Comp.  Laws,  |  467^,  making  all  murder  by 
poison,  lying  in  wait  or  torture,  or  any  other 
kind  of  willful,  delii>erate  and  premeditated 
killing,  or  that  committed  in  the  perpetration  or 
attempt  to  perpetrate  any  robbery  or  other  enu- 
merated felony,  murder  m  the  first  decree,  and 
under  an  indictment  charging  a  killing  with 
malice  aforethought,  accused  may  be  convicted 
of  either  willful,  deliberate,  and  premeditated 
killing,  or  of  a  killing  committed  in  the  perpe- 
tration of  a  robbery,  whether  willful,  deliberate, 
and  premeditated  or  not:  but  if  the  indictment 
should  allege  that  a  killing  was  committed  io 
the  perpetration  of  a  robbery,  and  the  evidence 
should  indicate  that  the  killing  was  premedi- 
tated, but  not  in  the  perpetration  of  robbery, 
the    variance   would    be    fatal. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  if  250-259 ;    Dec.  Dig.  I  142.*] 

3.  Homicide  (|  253*)— Mukdeb  in  thb  Fibsi 
Degree— Evidence— Sufficiency. 

Evidence  held  to  justify  a  conviction  of 
murder  in  the  first  degree  either  on  the  ground 
that  the  killing  was  done  willfully,  deliberate- 
ly, and  premeditatedly,  or  on  the  ground  that 
it  was  committed  in  the  perpetration  of  a  rob- 
bery. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  II  523-532;    Dec  Dig.  |  253.*] 

4.  Homicide  (|  18*)— Homicide  in  Commis- 
'  8I0N  OF  Other  Offensk— Pbesumftions. 

A  killing  committed  in  the  perpetration  of 
a  robbery  is  presumed  to  have  been  willful, 
deliberate,    ana    premeditated. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  fg  24-31 ;    Dec.  Dig.  {  18.*] 

0.  Homicide   (|   142*)  —  Indictment— Sutfi- 

CIENCT. 

An  indictment  for  murder  committed  in 
the  perpetration  of  a  robbery  may  be  charged  in 
the  same  manner  as  ordinary  murders  are 
charged,  and  it  need  not  be  alleged  that  the 
murder  was  committed  in  the  perpetration  of 
a  robbery  in  order  to  admit  testimony  showing 
that  a  robbery  was  committed  in  addition  to 
the  killing. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  11  250-259;   Dec.  Dig.  {  142.*] 

6.  Cbiminai,  Ijaw  (I  761*)— Tbiai/— iNSTBtro- 
TioNs— Assumption  of  Fact. 

Where  accused  by  his  own  testimony  ad- 
mitted that  he  fled  from  the  scene  of  the  mur- 
der, and  his  counsel,  in  his  opening  statement, 
admitted  the  same  fact,  it  was  not  improper 
for  the  court  in  its  instructions  to  assume  that 
there  was  evidence  of  flight. 

IVa.  Note. — For  other  cases,  see  Criminal, 
Law,  Cent  Dig.  {  1754;    Dec.  Dig.  |  761.*J 

7.  Criminal  Law  (|  1169*)— Habmless  Eb- 
bor— Erboneoub  Admission  of  Evidence. 

Where  accused,  on  trial  for  murder  per- 
petrated in  the  commission  of  a  robbery,  ad- 
mitted that  he  was  in  possession  of  a  watch  of 
decedent  and  sought  to  excuse  his  possession, 
the  <rror,  if  any,  in  admitting  evidence  as  to 


the  nnmber  of  the  watch  of  decedent  was  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3137-^143;  Dec.  Dig.  | 
1169.*] 

8.  Cbiminai.  Law  ({  59*) — ^Parties— Liabili- 

XT. 

No  distinction  exists  between  an  accessory 
before  the  fact  and  a  principal,  or  between  prin- 
cipals in  the  first  and  second  degree  in  cases 
of  felony,  and  all  persons  concerned  in  the 
commission  of  a  felony,  whether  they  deliber- 
ately commit  the  oSense  or  merely  aid  and  abet 
in  Its  commission,  though  not  present,  are 
properly  indicted,  tried,  and  punished  as  prin- 
cipals. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {|  71-74;  Dec.  Dig.  {  59.*] 

9.  Cbiminai,  Law   ({   1056*)- Appeal— IH- 
STBucTioNs— Review. 

The  action  of  the  court  in  failing  to  charge 
on  matters  will  not  be  reviewed  on  appeal, 
where  it  does  not  appear  that  instructions  were 
requested  or  that  any  exception  was  taken  in 
regard    thereto.   • 

[Ed.  Note. — FV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  it  2668,  2070;  Dec.  Dig.  | 
1056.*] 

10.  Cbiminai,  Law  (H  1048,  1059*)— Appeal 
—Evidence— Review. 

Under  Criminal  Practice  Act  i  421  (Comp. 
Laws,  i  3996),  authorizing  exceptions  to  the 
admission  or  rejection  of  testimony,  the  par- 
tici  lar  ground  of  an  objection  or  exception  to 
the  admission  of  evidence  must  be  stated  in 
order  to  make  the  ruling  reviewable  on  appeal. 
[E^.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  2054,  2655,  2671 ;  Dec.  Dig. 
gg  1013,  1069.*] 

Appeal  from  District  Court,  Nye  County. 

Ascension  Mangana  was  convicted  of  mur- 
der in  tbe  first  degree,  and  be  appeals.  Af- 
firmed. 

The  defendant  was  tried  under  an  indict- 
ment, tbe  charging  part  of  which  follows: 
"The  said  Ascension  Mangana,  tbe  defend- 
ant above  named,  at  Leeland.  in  the  coun- 
ty of  Nye,  state  of  Nevada,  on  or  about  the 
15th  day  of  June,  A.  D.  1909,  and  before  the 
finding  of  this  Indictment  without  authority 
of  law,  and  with  malice  aforethought  then 
and  there  killed  one  Byron  Nelson,  a  human 
being,  by  then  and  there  stabbing  the  said 
Byron  Nelson  with  a  sharp  instrument  the 
character  of  which  being  unknown  to  tbe 
said  grand  Jury."  The  Jury  brought  In  a 
verdict  of  murder  In  the  first  degree  and 
fixed  tbe  punishment  at  death. 

The  following  are  tbe  principal  facta  as 
claimed  by  tbe  state: 

Byron  Nelson  conducted  a  little  saloon  In 
Leeland,  Nev.,  and  had  a  partner  or  asso- 
ciate named  Richard  Stillwell,  and  Nelson 
was  in  the  habit  of  cashing  the  checks  of  the 
different  employes  of  the  railroad  on  pay 
days.  On  June  15,  1909,  which  was  pay  day 
at  Leeland  for  the  section  hands  on  the  rail- 
road,. Nelson  did  not  cash  them,  for  the  rea- 
son that  the  station  agent  or  an  employ^  of 
the  railroad  had  in  his  possession  sufficient 
money  to  cash  the  checks  of  the  other  em- 
ployes.   The  defendant  and  an  associate  of 
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his,  Ochoa,  who  worked  with  him  as  a  sec- 
tion hand  on  the  railroad,  were  aware  that 
Nelson  on  pay  day  nights  had  suflSclent  mon- 
ey in  the  till  to  cash  a  number  of  checks, 
and  that  on  this  pay  day  he  did  not  cash  the 
<'hccks,  and  consequently  had  the  money  on 
band,  and  bad  other  money  which  was  paid 
In  that  evening  upon  previous  apcounts  and 
for  drinks.  The  defendant  and  Ochoa  and 
others  were  In  the  saloon  drinking  that 
night  The  defendant  and  Ochoa  remained 
with  Nelson  and  Stillwell  until  after  the 
others  had  gone,  and  the  saloon  remained 
open  later  than  usual  and  until  about  mid- 
night The  next  morning  the  body  of  Nelson 
was  found  near  the  t>ar  and  door,  and  that 
of  Stillwell  00  feet  away  from  the  saloon 
and  partly  under  a  wagon.  The  former  had 
been  stabbed  in  the  throat  and  chest  five 
times,  and  the  latter  in  the  throat  and  chest 
and  back  four  times.  There  were  numerous 
tracks  overlapping  each  other  and  blood 
from  the  wounds  at  the  place  where  Still- 
well's  body  lay,  and  no  blood  was  found  be- 
tween there  and  the  saloon.  His  shoes  were 
on  bis  feet,  unlaced,  without  his  stockings. 
Only  the  top  button  o'f  his  trousers  was  fas- 
tened, and  his  suspenders  were.hanging  down 
loose.  The  till  was  found  open,  and  nothing 
remained  in  it  but  a  five-cent  piece  and  a 
crumpled  $5  bill.  With  the  exception  of  a 
cent  piece  upon  the  bar,  no  other  money  was 
found.  Nelson's  watch,  which  had  been  fas- 
tened to  his  suspender  by  a  chain,  had  been 
jerked  off  and  was  missing,  and  the  watch 
ring  which  had  been  fastened  to  the  watch 
was  found  at  his  side. 

One  of  the  men  working  on  the  section 
testified  that  after  he  had  gone  to  bed  in  the 
bunkhouse  that  night  he  heard  somebody  say 
that  they  had  got  into  trouble  and  would 
have  to  leave:  The  next  morning  the  de- 
fendant and  his  companion,  Ochoa,  were 
missing  and  not  to  be  found.  Wages  for  half 
a  month  were  due  them  and  unpaid  at  the 
time  they  left.  The  tracks  of  the  two  men 
were  found,  and  were  turned  and  made  so  as 
to  elude  pursuers.  After  two  days  and  a  night 
the  defendant  was  captured  at  Amargosa,  a 
little  after  dark,  in  a  store  where  he  had  gone 
to  purchase  crackers,  canned  com,  and  toma- 
toes. His  own  watch,  knife,  pistol,  and  a 
few  dollars  in  money  were  taken  from  him 
at  the  time  he  was  arrested.  The  next 
morning  he  threw  away  and  made  an  effort 
to  conceal  the  watch  which  had  been  taken 
from  the  body  of  Nelson. 

The  defendant,  a  Mexican  about  20  years 
of  age  at  the  time  of  the  killing,  and  not 
spiking  English  much,  if  any,  relying  up- 
on his  own  testimony,  claimed  on  the  trial 
that  he  returned  from  work  upon  the  section 
after  3  o'clock  on  the  evening  of  the  loth, 
received  a  check  for  his  wages  for  the  previ- 
ous month,  cashed  it  at  the  railroad  office, 
and  after  paying  a  grocery  bill  had  his  din- 
ner and  was  In  tlie  saloon  In  the  company 
of  some  of  the  otbet  section  hands,  drinking; 


that  later  in  the  evening  he  left  the  saloon 
with  another  raUroad  laborer,  Tomas  Gutier- 
rez, and  went  with  him  to  the  bunkhouse; 
that  they  went  to  bed  in  their  respective 
rooms;  that  later  in  the  evening  he  was 
awakened  by  Ochoa,  who  was  In  the  saloon 
when  be  left  about  10  o'clock,  and  who  at 
the  time  he  awakened  him  bad  a  knife  and 
commanded  him  to  keep  quiet  and  to  get  up 
and  come  with  him;  that  he  arose,  put  on  his 
clothes,  and  followed  Ochoa;  that  he  bad  a 
pistol  in  his  possession  when  he  went  with 
Ochoa. 

The  attorney  who  had  been  appointed  by 
the  court  to  represent  the  defendant  said  to 
the  Jury  in  his  opening  statement  regarding 
what  the  defendant  would  testify  to  upon 
the  stand:  "That  Ochoa  dogged  his  foot- 
steps. He  will  show  that  he  went  down  the 
railroad  with  Ochoa;  that  they  fled  across 
the  desert  until  they  came  to  another  rail- 
road; that  during  this  time  they  traveled 
the  greater  part  of  the  first  night  and  the 
greater  part  of  the  next  day;  that  upon  the 
second  evening  he  was  tired  and  thirsty; 
that  he  sat  down  and  drank  part  of  a  can  of 
tomatoes  which  Ochoa  had  brought  along  with 
him;  that  he  thereupon  lay  down  by  the  rail- 
road and  slept;  that  in  the  morning  h^  arose 
and  Ochoa  was  gone;  that  when  he  lay  down 
at  night  his  coat  was  alongside  of  him,  and  In 
the  morning  his  coat  was  gone,  and  Ochoa 's 
was  there.  He  says  he  got  up  and  started 
on  his  journey,  and  he  will  tell  you  that 
this  watch,  which  plays  such  an  important 
part  in  this  case,  was  )n  the  coat  He  will 
tell  you  that  he  came  into  Amargosa;  that 
be  was  Ignorant  and  thirsty  and  hungry  and 
went  into  the  store  to  purchase  something  to 
eat,  and  while  in  the  store  be  was  arrested. 
He  will  tell  you  that  he  was  searched;  that 
they  found  certain  things  on  his  person; 
that  they  took  the  purse  and  the  knife  and 
the  gun;  .that  they  didn't  find  the  watch 
which  has  been  introduced  in  the  case.  He 
will  tell  you  that  this  watcb  was  on  bis  per- 
son; that  he  didn't  know  what  be  was  ar- 
rested for;  but  that  when  be  was  arrested 
he  suspected  there  was  something  In  con- 
nection with  the  watch  which  bad  caused  the 
flight  of  Ochoa  from  the  town  of  Leeland. 
Consider  his  position:  A  stranger,  entirely 
Ignorant  of  the  laws  and  customs  of  this 
country,  found  In  the  midst  of  hostile  peo- 
ple with  a  piece  of  evidence  on  his  person 
which  he  must  know  came  out  of  some  trou- 
ble on  the  part  of  Ochoa.  He  will  tell  you 
that  the  next  morning  be  threw  that  watch 
away.  He  tried  to  get  rid  of  that  evidence 
upon  bis  person  that  the  watchers  found." 

Upon  the  witness  stand,  Tomas  Gutierrez 
contradicted  the  defendant's  testimony  that 
he  had  left  the  saloon  and  gone  with  Gutier- 
rez to  the  bunkhouse  and  then  to  t>ed  on  the 
night  tb^  lAen  were  killed. 

Also  tending  to  contradict  defendant's 
statement  upon  the  trial  that  be  had  gone  to 
the  bunkhouse  with  Gutierrez  and  had  gone 
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to  b(d  and  was  not  present  or  aware  of  tbe 
Killing  of  Nelson  and  StUlwell,  there  was 
testimony  that  the  defendant  said,  a  few 
days  after  his  arrest  and  before  the  prelimi- 
nary hearing,  that  he  and  Tomas  Gutierrez 
were  present  at  the  time  Nelson  was  stabbed; 
that  Gutierrez  knew  all  about  it  If  he  would 
tell;  that  Ochoa  treated  and  paid  for  the 
drinks,  and,  looking  over  Ms  change,  made 
complaint  to  Nelson  that  it  was  wrong,  and 
demanded  more  money;  that  Tomas  asked 
Nelson  to  give  him  his  right  change;  that 
Nelson  made  an  ettort  to  use  a  gun;  that 
Ochoa  stabbed  or  tried  to  stab  Nelson;  that, 
while  Ochoa  was  trying  to  stab  Nelson  over 
the  bar,  defendant  made  a  pass  to  stop 
him;  that  Stillwell  was  behind  the  bar,  and 
defendant  could  not  hold  Ochoa. 

J.  A.  Sanders,  for  appellant.  R.  C.  Stod- 
dard, Atty.  Gen.,  and  Leonard  B.  Fowler, 
Deputy  Atty.  Gen.,  for  the  State. 

TALBOT,  J.  (after  stating  the  facts  as 
above).  As  error  It  is  urged  by  counsel  for 
defendant  that  the  case  was  presented  to  the 
Jury  upon  two  theories:  First,  that  the  ap- 
pellant was  guilty  as  charged  In  the  Indict- 
ment with  killing  the  deceased  with  malice 
aforethought;  second,  that  the  homicide  was 
committed  in  the  perpetration  of  robbery; 
and  tlitit,  as  the  court  submitted  the  case  up- 
on both  theories.  It  Is  impossible  for  any  one 
to  say  for  what  crime  the  appellant  was  con- 
victed. 

It  will  be  observed  that  the  Indictment  fol- 
lows closely  the  forib  provided  by  the  stat- 
ute. Section  17  of  the  act  relating  to  crimes 
and  punishments  provides  that:  "All  murder 
which  shall  be  perpetrated  by  means  of  poi- 
son, or  lying  in  wait,  torture,  or  by  any  oth- 
er kind  of  willful,  deliberate,  and  premed- 
itated killing,  or  which  shall  be  committed 
in  the  perpetration,  or  attempt  to  perpetrate, 
any  arson,  rape,  robbery,  or  burglary,  shall  be 
deemed  murder  of  the  first  degree."  Comp. 
Laws,  {  4672.  Under  this  statute  and  the  In- 
dictment as  drawn,  defendant  could  be  con- 
victed of  either  willful,  deliberate,  and  pre- 
meditated killing,  or  of  a  killing  committed  in 
the  perpetration  of  a  robbery,  whether  it  was 
or  was  not  willful,  deliberate,  and  premeditat- 
ed. If  the  defendant  in  advance  planned  or  in- 
tended to  kill  in  order  to  accomplish  the  rob- 
bery, and  In  pursuance  of  that  Intent  did  kill 
the  deceased,  he  was  guilty  of  both  a  willful, 
deliberate,  and  premeditated  killing,  and  of  a 
killing  In  the  perpetration  of  a  robbery. 
These  are  not  separate  statutory  homicides, 
and  if  the  Jury  believed,  beyond  a  reasonable 
doubt,  that  the  defendant  was  guilty  of  killing 
in  either  one  or  both  of  these  ways,  they  were 
Justified  in  the  rendition  of  the  verdict  car- 
rying the  extreme  penalty.  If  the  indict- 
ment had  unnecessarily  charged  that  the 
killing  was  committed  In  the  perpetration  of 
a  robbery,  and  there  had  been  no  evidence 
indicating  that  It  was  committed  Ip  such  per- 


petration, proof  that  the  killing  was  willful, 
deliberate,  and  premeditated  would  have 
been  at  variance  with  the  allegation  In  the 
Indictment,  and  an  instruction  In  such  a  case, 
based  upon  the  two  theories  of  willful,  de- 
liberate, and  premeditated  killing  and  of  a 
killing  In  the  perpetration  of  robbery,  and 
directing  the  Jury  that  they  could  convict 
upon  either,  would  have  been  erroneous. 

The  evidence  in  this  case  is  stronger  than 
that  on  which  Dr.  Crlppen  was  recently  con- 
victed and  promptly  hanged  in  London,  and 
it  Is  snfiJcient  to  Justify  the  conclusion 'that 
the  killing  was  done  willfully,  deliberately, 
and  premedltatedly  for  the  purpose  of  ac- 
complishing robbery.  But  If  the  evidence  in- 
dicated that  there  was  a  robbery,  and  there 
was  no  evidence  indicating  a  previous  Inten- 
tion to  kill,  nevertheless  the  killing  commit- 
ted in  the  perpetration  of  the  robbery  would 
be  presumed  to  have  been  willful,  deliberate, 
and  pretneditated.  In  State  v.  Lindsay,  19 
Nev.  50,  6  Pat  823  (8  Am.  St.  Rep.  776),  Jus- 
tice Hawley,  speaking  for  this  court,  said: 
"Under  this  statute  there  are  certain  kinds 
of  murder  which  carry,  with  them  conclusive 
evidence  of  premeditation,  viz.,  when  the 
killing  is  premeditated  by  means  of  poison, 
lying  in  wait,  or  torture;  or  when  the  homi- 
cide is  committed  In  the  perpetration,  or  at- 
tempt to  perpetrate,  any  of  the  felonies'enu- 
merated  in  this  statute.  In  these  cases  the 
question  whether  the  killing  was  willful,  de- 
liberate, and  premeditated  Is  answered  by 
the  statute  in  the  affirmative,  and,  If  the 
prisoner  Is  guilty  of  the  offense  charged,  it  Is 
murder  In  the  first  degree.  State  v.  Hymer, 
15  Nev.  60,  and  authorities  cited." 

It  has  often  been  held  that  a  felony  and 
a  homicide  committed  In  perpetrating  or  at- 
tempting to  perpetrate  it,  together,  consti- 
tute the  one  crime  of  murder  and  may  be 
charged  as  such  and  In  the  same  manner  as 
ordinary  murders  are  alleged,  and  that  it  ia 
not  necessary  to  charge  In  the  indictment 
that  the  murder  was  committed  In  the  perpe- 
tration of  another  crime  In  order  to  Intro- 
duce testimony  showing  that  a  felony  was 
committed  in  addition  to  it,  and  that,  under 
an  indictment  charging  murder  In  the  ordi- 
nary form  and  proof  that  It  was  committed 
in  the  perpetration  of  a  felony,  malice,  delib- 
eration, and  premeditation  are  Implied. 
Stote  V.  Meyers,  99  Mo.  107,  13  S.  W.  516; 
People  V.  Glblln,  115  N.  Y.  196,  21  N.  B.  1062, 
4  L.  R.  A.  757;  Stote  v.  Covington,  117  N. 
C.  834,  23  S.  E.  337;  People  v.  Sullivan,  173 
N.  Y.  122.  65  N.  E.  989,  63  L.  R.  A.  353,  93 
Am.  St.  Rep.  582 ;  Stote  v.  Johnson,  72  Iowa, 
393,  34  N.  W.  177;  Wall  v.  Stote,  18  Tex. 
682,  70  Am.  Dec.  302;  Titus  v.  Stote,  49  N. 
J.  Law,  36,  7  Atl.  621. 

In  Stote  V.  Foster,  136  Mo.  653,  38  8.  W, 
721,  It  was  held  that,  while  the  charge  that 
a  homicide  was  committed  In  an  attempt  to 
perpetrate  a  robbery  is  unnecessary,  it  wiU 
not  vitiate  an  indictment  for  murder  in  the 


Digitized  by 


KjOO 


gie 


Nev.) 


BTATE  T.  MANGANA 


697 


flrst  degree,  and  that  In  such  a  case  the  In- 
dictment may  be  drawn  in  the  common  form. 

.  In  Reyes  v.  State,  10  Tex.  App.  1,  It  was 
held  that  evidence  tending  to  show  that  the 
killing  was  done  in  the  perpetration  of  ar- 
son, rape,  robbery,  or  burglary  te  admissible 
as  part  of  the  res  gestae  on  the  trial  under 
an  Indictment  charging  murder  with  express 
malice  aforethought. 

In  People  ▼.  Flanagan,  174  N.  T.  357,  66 
N.  E.  888,  on  an  Indictment  for  murder  in 
thfe  first  degree,  a  conviction  for  murder  per- 
petrated while  committing  a  felony,  although 
not  specially  pleaded,  was  sustained,  and  It 
was  said  that  deliberation  and  premeditation 
need  not  be  found. 

)n  State  v.  McGinnis,  158  Mo.  106,  59  S. 
~W.  88,  It  was  held  that  it  is  proper  In  a  trial 
nnder  an  Indictment  which  only  charges 
murder  to  instruct  the  Jury  that.  If  the  hom- 
icide was  prepetrated  In  an  attempt  to  com- 
niit  robbery,  the  defendant  was  guilty  of 
murder  in  the  first  degree. 

In  State  v.  Weems,  96  Iowa,  428,  65  N.  W. 
387,  the  Indictment  was  in  the  nsual  form 
and  without  averments  as  to  the  mnrder  hav- 
ing been  committed  in  an  attempt  to  perpe- 
trate robbery,  and  It  was  held  proper  to  in- 
struct the  Jury  that,  if  two  or  more  persons 
conspire  to  commit  robbery,  and  in  pursuance 
of  snch  conspiracy  they  or  either  of  them 
Idll  a  human  being,  It  is  murder. 

In  State  v.  King,  24  Utah,  483,  68  Pac.  418, 
91  Am.  St  Rep.  808,  the  information  for  mur- 
der contained  the  usual  charge  regarding  ma- 
lice and  premeditation,  but  did  not  mention 
robbery.  It  was  held  sufficient  to  charge  mur- 
der in  the  first  degree ;  and  that  evidence  to 
show  that  It  was  committed  in  the  perpetra- 
tion of  a  robt>ery  was  properly  admissible; 
and  that^when  two  or  more  persons  associate 
together  to  rob  another,  and  he  Is  Icllled  by 
one  of  them,  the  act  is  that  of  each  and  all 
of  the  conspirators,  and  all  are  chargeable 
therewith.  State  v.  Schmidt,  136  Mo.  652, 
38  S.  W.  719. 

It  Is  claimed  that  some  of  the  Instructions 
given  by  the  court  were  erroneous,  and  more 
particularly  the  following:  "The  jury  are 
Instructed  that  in  this  case  evidence  of  flight 
has  been  introduced.  You  are  instructed  that 
the  flight  of  a  person  immediately  after  the 
commission  of  the  crime,  or  after  a  crime 
lias  been  committed  with  which  he  is  charg- 
ed, is  a  circumstance  in  establishing  his  guilt, 
not  sufficient  in  Itself  to  establish  guilt,  but 
a  circumstance  which  the  Jury  may  consider 
in  determining  his  guilt  or  innocence.  The 
weight  to  which  that  circumstance  is  enti- 
tled is  a  matter  for  the  Jury  to  determine  in 
connection  with  all  the  evidence  introduced 
in  the  case." 

It  is  said  that  by  the  first  sentence  of  this 
instruction  the  court  charged  the  Jury  as  to 
a  matter  of  fact  If  it  be  conceded  tliat  this 
is  true,  and  that  the  language  used  would 
have  constituted  reversible  error  if  there  had 


I  been  a  conflict  In  the  evidence  as  to  whether 
I  the  defendant  fled  from  tlie  place  of  the 
]  crime,  it  is  not  improper  for  the  court  to  as- 
sume and  state  to  the  Jury  that  there  was 
evidence  of  flight,  or  that  defendant  had  fled 
when  by  his  own  testimony  and  by  the  open- 
ing statement  of  his  counsel  it  was  admitted 
that  he  had  fled.  It  is  not  error  for  the  court 
to  assume  as  true  facts  which  are  directly 
admitted  by  both  parties  in  the  case.  Under 
a  similar  principle  of  law,  the  admission  of 
a  paper  relating  to  the  number  of  the  watch, 
to  which  no  objection  or  specification  of  er- 
ror appears,  was  harmless,  whether  properly 
proven  under  tlie  oath. of  any  one  knowing 
it  was  the  correct  number,  because  the  ef- 
fect of  the  defendant's  testimony  and  the  de- 
fense interposed  amounted  to  an  admission 
tliat  he  was  in  the  possession  of  the  watch  of 
the  deceased,  and  defendant  sought  to  excuse 
his  possession  of  the  watch  by  his  statement 
on  the  stand  that  Ochoa  had  taken  his  coat 
and  bad  left  Ochoa'a,  in  the  podcet  of  which 
he  foimd  the  watch. 

Strong  objection  is  also  taken  to  the  fol- 
lowing Instruction :  "The  Jury  are  Instructed 
tliat  an  accessory  is  he  or  she  who  stands 
by  and  aids,  abets,  or  assists,  or  who,  not 
being  present,  aiding,  abetting,  or  assisting, 
hath  advised  and  encouraged  the  perpetra- 
tion of  the  crime.  He  or  Slie  who  thns 
aids,  at)ets,  or  assists,  advises,  or  encourages, 
shall  be  deemed  and  considered  as  principal, 
and  punished  accordingly.  You  are  further 
instructed  ttiat  no  distinction  shall  exist  be- 
tween an  accessory  before  the  fact,  and  the 
principal,  or  between  principals  in  the  first 
and  second  degree,  in  cases  of  felony,  and 
all  persons  concerned  tn  the  commission  of 
a  felony,  whether  they  directly  commit  the 
act  constituting  the  ofllen'se,  or  aid  and  abet 
in  its  commission,  though  not  present,  shall 
t>e  indicted,  tried,  and  punished  as  princi- 
pals." In  the  specification  of  error  relating 
to  this  instruction  it  is  said:  "No  objection 
is  made  to  the  form  of  the  Indictment,  but 
under  the  proof  in  this  case  there  is  some 
evidence  tending  to  prove  that  the  defendant, 
if  guilty  at  all,  coilnmitted  the  crime  while 
in  the  perpetration  of  the  robbery  of  the  de- 
ceased. This  is  a  separate  and  distinct  of- 
fense from  the  crime  of  murder  in  the  first 
degree.  The  instruction,  therefore,  is  incon- 
sistent and  confusing  and  is  prejudicial  to 
the  defendant,  in  ttiat  It  so  conglomerates 
the  two  Issues  raised — that  of  murder  in  the 
first  degree  and  that  of  murder  in  the  per- 
petration of  robbery — ^It  is  impossible  to  de- 
termine from  the  instruction  its  meaning. 
If  the  court  intended  to  present  this  case  to 
the  Jury  on  the  two  theories  suggested  there- 
in. In  order  for  the  verdict  to  stand  and  the 
instruction  to  be  applicable  to  the  facts,  it 
was  necessary  for  the  Jury  to  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
l>oth  theories  contained  In  this  InstructiQn 
were  proven.". 
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The  flrst  paragraph  of  this  instrnction  Is 
a  copy  of  section  10  of  the  criminal  practice 
act  (Comp.  Laws,  (  3995),  the  other  para- 
graph is  a  correct  construction,  as  held  by 
former  decisions  of  this  court,  and  what  we 
hare  already  said  regarding  the  theory  of 
two  offenses  is  applicable.  State  r.  O'Keefe, 
23  Nev.  127,  43  Pac.  918,  62  Am.  St.  Rep. 
7(58;  State  v.  Chapman,  6  Nev.  320;  State 
V.  Jones,  7  Nev.  408;  State  v.  Hamilton,  13 
Nev.  386. 

In  the  record  on  appeal  it  is  specified  that 
the  court  erred  because  It  failed  to  histruct 
the  Jury  upon  other  matters ;  but  it  does  not 
appear  that  any  farther  instructions  were 
drawn  or  requested,  or  that  any  exception 
was  taken  in  regard  thereto.  As  no  objec- 
tion or  exception  was  taken  In  the  district 
court  to  the  testimony  of  one  of  the  witness- 
es, now  claimed  to  have  been  erroneously  ad- 
mitted, that  Ochoa  was  well  liked  and  that 
defendant  was  quiet  and  not  well  liked,  al- 
though the  witness  never  knew  of  his  hav- 
ing any  quarrels,  we  do  not  determine  wheth- 
er it  was  proper  evidence.  If  an  objection 
had  been  made  to  its  admission,  the  objec- 
tion might  have  been  sustained.  This  court 
has  often  held  that  in  both  civil  and  criminal 
cases  the  particular  ground  of  an  objection 
or  exception  to  the  admission  of  evidence 
must  be  stated.  Criminal  Practice  Act,  {  421, 
aud  cases  there  cited ;  State  v.  Jones,  7  Nev. 
408;  State  v.  Murphy,  9  Nev.  394;  Lightle 
V.  Berning,  16  Nev.  389;  Sharon  v.  Minnock, 
6  Nev.  377 ;  Schwartz  v.  Stock,  26  Nev.  150, 
65  Pac.  351 ;  State  v.  WUllams,  31  Nev.  377, 
102  Pac.  974;  Finnegan  v.  Dlmer,  31  Nev. 
525,  104  Pac.  17;  McGum  v.  Mclnnis,  24 
Nev.  370,  55  Pac.  304,  56  Pac.  94;  Wigm. 
Ev.  §  20. 

The  Judgment  is  aflSrmed,  and  the  district 
court  is  directed  to  fix  a  time  and  make  an 
order  for  carrying  its  sentence  into  effect  ac- 
cording to  law. 

SWEENEY,  J.,  concurs. 

NORCROSS,  C.  J.  I  concur  in  the  Judg- 
ment and  in  the  law  of  this  case  as  stated 
in  the  opinion  of  Justice  TALBOT.  There 
are,  however,  some  matters  disclosed  by  the 
record  which,  in  my  Judgment,  are  worthy 
of  further  consideration  although  not  affect- 
ing the  ultimate  result  of  this  appeal. 

The  counsel  appointed  to  present  this  case 
upon  appeal,  while  urging  a  number  of  points 
of  alleged  error,  frankly  admitted  his  doubt 
as  to  whether  they  could  be  considered  upon 
the  record  because  of  the  lack  of  proper  ob- 
jections and  exceptions.  It  was  argued  that 
the  attorney  who  defended  the  appellant  at 
the  trial  was  inexperienced  and  failed  to  ob- 
ject to  certain  evidence,  the  admission  of 
which  was  strongly  urged  to  be  prejudicial 
to  the  defendant,  and  that  in  other  particu- 
lars there  was  a  failure  to  Incorporate  in  the 
record  proper  objections  and  exceptions.  It 
was  urged  that  this  court  should,  In  view  of 


the  fact  that  this  was  a  capital  case,  consid- 
er the  points  urged  upon  the  argument  upon 
appeal  whether  or  not  exception  had  been 
taken  in  the  lower  court.  Had  there  been 
an  objection  interposed  to  certain  of  the  evi- 
dence claimed  to  be  most  prejudicial  to  the 
defendant,  doubtless  the  trial  court  would 
have  ruled  properly  upon  it,  and.  If  it  was 
in  fact  inadmissible,  would  have  excluded  it 
If  the  defendant  had  been  the  only  one  im- 
plicated in  the  killing  of  Nelson,  it  would  be 
much  easier  to  reach  a  satisfactory  conclu- 
sion as  to  the  measure  of  the  defendant's 
guilt.  This  case  was  prosecuted  upon  the 
theory  that  the  homicide  was  committed  In 
carrying  out  the  crime  of  robbery.  The 
state  offered  evidence  tending  to  establish 
the  fact  that  Nelson  bad  in  his  saloon  or 
upon  his  person  on  the  night  of  the  killing  a 
sum  of  money  ranging  from  $150  to  $200. 
Whatever  money  Nelson  had  was  taken,  with 
the  exception  of  a  $5  bill  and  a  few  cents. 
When  the  defendant  was  arrested,  there 
was  no  money  found  upon  him  other  than 
the  amount-which  could  t>e  accounted  for  as 
having  been  left  from  his  monthly  payment 
after  deducting  the  bills  which  he  is  shown 
to  luve  paid.  The  state  offered  in  evidence 
in  rebuttal  statements  made  by  the  defend- 
ant to  a  countryman  of  his  shortly  after  the 
arrest.  In  this  statement  the  defendant  said 
that  Ochoa  bad  treated;  that  the  trouble 
which  resulted  hi  the  death  of  Nelson  grew 
out  of  a  dispute  over  the  change  that  was 
paid  by  Nelson  to  Ochoa ;  that  Nelson  start- 
ed to  use  bis  gun,  which  was  behind  the  bar : 
that  Ochoa  then  stabbed  blm ;  that  Stlllwell 
started  to  get  out  of  the  saloon ;  that  Ochoa 
started  after  him;  that  the  defendant  en- 
deavored to  stop  Ochoa,  but  did  not  succeed 
in  doing  30.  When  the  homicide  was  discov- 
ered, the  following  day,  there  was  found  up- 
on the  bar  a  glass  of  beer  nearly  full  and  a 
bottle  of  beer  partly  full,  and  a  bottle  con- 
taining a  small  quantity  of  Hostetter's  Bit- 
ters. On  the  floor  near  the  door  aud  bar 
was  a  heavy  bar  bottle  containing  some 
whisky  and  a  glass  lying  near  it.  There  was 
blood  upon  the  top  of  the  bar  and  also  the 
imprint  of  bloody  fingers  of  both  hands  "out- 
lined very  perfectly."  There  was  also  some 
blood  upon  the  standing  board  behind  the 
bar  and  some  broken  bottles  at  that  point. 
So  much  of  the  statement  which  the  defend- 
ant made  shortly  after  his  arrest,  as  to  the 
point  at  which  the  stabbing  of  Nelson  occur- 
red, appears  to  be  borne  out  by  physical 
facts.  A  witness,  who  had  charge  of  the 
property  after  the  homicide,  and  who  testi- 
fied concerning  the  boards  which  covered  the 
top  of  the  bar,  which  were  offered  In  evi- 
dence, testified  that,  for  sanitary  reasons,  he 
had  thoroughly  scrubbed  and  cleaned  the 
blood  from  off  the  top  of  the  bar.  The  wit- 
ness in  his  efforts  at  sanitary  precautions 
destroyed  what  might  have  been  one  of  the 
most  valuable  pieces  of  evidence  In  this  case. 
Had  the  bloody  finger  prints  been  preserved. 
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it  could  doubtless  have  been  established  with 
certainty  whether  or  not  they  were  those  of 
the  defendant,  and  thus  clearly  have  estab- 
lished whether  or  not  the  defendant  or  Och- 
oa  was  the  actual  assassin  of  Nelson.  In  the 
statement  which  the  defendant  made  shortly 
following  his  arrest  he  accounted  for  his  pos- 
session of  the  watch  of  Nelson  by  stating 
that  Ochoa  had  given  him  his  (Ocboa's)  coat, 
and  the  watch  with  it  If  the  coat  which  the 
defendant  had  on  at  the  time  of  his  arrest, 
and  which  he  said  was  Ochoa's,  did  not  in 
fact  belong  to  the  latter,  that  fact  could  easily 
have  been  disproved,  and  we  may  safely  talte 
It  for  granted  that  that  portion  of  his  state- 
ment was  true.  The  watch  was  of  little  val- 
ue and  was  the  only  thing  found  on  the  per- 
son of  the  defendant  identified  as  belong- 
ing to  Nelson.  If  Ochoa  was  the  more  guilty 
of  the  two,  he  may  have  had  a  motive  in 
giving  the  watch  to  the  defendant. 

The  witness  Fellp  Gutierrlz,  who  was  also 
employed  as  a  section  hand  ui>on  the  rail- 
road, testified  upon  the  part  of  the  state  that 
during  the  night  of  the  killing  he  heard 
voices  and  heard  one  person  say:  "Let's  get 
away  from  here.  We  have  been  In  a  fight 
in  the  saloon." 

If  It  were  true,  as  stated  by  the  defend- 
ant after  his  arrest,  that  the  Idlling  of  Nel- 
son was  the  result  of  a  dlfllculty  over  the 
amount  of  change  paid  to  Ochoa,  then  the 
iarceny  may  have  been  an  afterthought  and 
carried  out  to  aid  Ochoa  and  the  defendant  in 
getting  out  of  the  country.  This,  of  twurse, 
is  speculative,  and  not  to  be  considered  as 
affecting  the  Judgment.  The  Jury  was  the 
exclusive  Judge  of  the  weight  to  be  given  to 
the  testimony,  and  it  was  its  proper  function 
to  determine  from  all  the  circumstance  es- 
tablished the  guilt  or  innocence  of  the  de- 
fendant Had  Ochoa  been  captured,  much 
that  is  now  doubtful  as  to  the  extent  in 
which  the  defendant  participated  In  the 
crime  would  possibly  have  been  cleared  up. 

The  testimony  of  the  defendant  given  upon 
the  trial  doubtless  did  him  more  harm  than 
good.  It  was  unreasonable  in  some  rebpects 
and  in  conflict  with  his  statements  regarding 
the  affair  following  his  arrest  His  state- 
ments made  following  his  arrest  which  were 
offered  by  the  state,  in  which  he  admitted 
his  presence  at  the  killing,  were  more  rea- 
sonable and  more  favorable  to  himself  than 
his  testimony  given  at  the  trial  which  con- 
flicted in  material  points  therewith. 

While  recognizing  It  was  within  the  prov- 
ince of  the  Jury,  not  only  to  determine  the 
credibility  of  the  witnesses  and  the  weight  to 
be  given  to  the  evidence  offered;  but  also, 
upon  finding  the  defendant  guilty  of  murder 
in  the  first  degree,  to  impose  the  death  pen- 
alty Instead  of  life  imprisonment,  neverthe- 
less, after  a  very  careful  examination  of  the 
record,  I  cannot  refrain  from  expressing 
the  doubt   that   exists   in   my   mind   as   to 


whether  the  ends  of  Justice  will  be  subserved 
by  canning  out  the  Judgment  of  the  court 
to  the  full  letter.        '    . 

In  view  of  the  youth  of  the  defendant  his 
ignorance  of  the  English  language,  the  inex- 
perience of  his  counsel,  taken  in  connection 
with  the  fact  that  all  the  evidence  was  cir- 
cumstantial, and  that  there  was  another  par- 
ticipant in  the  crime,  who  Reaped  and  who 
may  have  been  the  more  guilty,  I  am  im- 
pressed that  the  ends  of  Justice  would  be 
subserved  if  the  sentence  of  the  defendant 
was  commuted  to  life  imprisonment  If  the 
board  of  pardons  should  see  fit  to  commute 
the  sentence  in  this  case,  a  result  would  be 
reached  in  consonance  with  what  I  believe 
would  be  a  more  Just  determination  of  the 
case.  If  precedent  were  needed  for  the  posi- 
tion I  have  taken,  the  same  may  be  found 
in  the  recent  case  of  State  v.  Byrd  (Mont.) 
Ill  Pac.  407,  416. 


(33  Nev.  53S) 
STATE  ex  rel.  FOWLEJE  v.  EGGERS,  State 
Controller,  et  al.     (No*.  1,940.) 

(Supreme  Court  of  Nevada.    Dec.  31,  1910.) 

1.  States  (8  132*)— Genebai  Appbofbiation 
Bills— CoNSTBucTioN. 

The  setting  apart  in  a  general  appropria- 
tion bill  of  various  funds  to  cover  payment  of 
salaries  and  other  expenses  of  the  state  govern- 
ment, while  it  may  reserve  the  money  for  that 
purpose,  does  not,  in  itself,  authorize  the  pay- 
ment of  the  money  from  the  fund. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  §  132.»] 

2.  Officers  (|  94*)— Constructioh  —  Retbo- 
ACTivE  Effect. 

Words  in  a  statute  simply  specifying  that 
an  officer  shall  receive  a  designated  compensa- 
tion have  no  retroactive  effect,  unless  there  is 
something  in  the  language  indicating  it. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  §  04.»] 

3.  Attorney  Genebai,  ({  3*)— Genebai,  Ap- 

PROPBIATION   BiLI/— CONSTBUCnON  —  RBTBO- 

ACTivE  Effect. 

A  general  appropriation  bill  approved 
March  22,  1909  (Laws  1900,  c.  140)  appropriat- 
ed for  the  years  1909  and  1910,  $4,800  for  sal- 
ary of  a  deputy  attorney  general.  An  act  ap- 
proved on  the  following  day  (Laws  1909.  c.  150) 
provided  that  the  salary  of  a  deputy  attorney 
general  should  be  ?2,400  a  year,  payable  out 
of  the  general  fund  in  the  same  manner  that 
salaries  of  other  state  officers  are  paid,  which, 
under  an  earlier  statute,  was  monthly.  There 
was  nothing  in  either  of  the  acts  in  the  nature 
of  a  relief  bill.  Held,  that  the  intent  was  that 
the  Deputy  Attorney  General  should  be  paid 
monthly  in  the  future,  and  an  incumbent  who, 
during  the  part  of  the  year  before  approval  of 
the  act,  had  acted  as  stenographer  in  the  Attor- 
ney General's  office,  drawing  a  salaij  from  the 
state  therefor,  and  had  also  acted  as  Deputy  At- 
torney General  under  a  previous  statute  not  pro- 
viding compensation  for  such  office,  was  not 
entitled  undor  the  acts  to  receive  the  designated 
salary  for  the  portion  of  the  year  previous  to 
their  passage. 

[Ed.    Note.— For   other   cases,    see    Attorney 
Gteneral,  Dec.  Dig.  8  3.*] 
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Mandamus  by  the  State  on  the  relation  of 
Leoiiard  B.  Fowler  against  J.  Eggers,  State 
Controller,  and  anotheh    Writ  denied. 

Thomas  J.  Salter,  for  petitioner.  R.  C. 
Stoddard,  Atty.  Gen.,  for  respondents. 

TALBOT,  J.  This  Is  an  application  for  a 
writ  of  mandate  requiring  the  State  Control- 
ler to  draw  his  warrant  In  favor  of  relator 
for  salary  as  Deputy  Attorney  General  for 
the  months  of  January  and  February,  and 
for  that  part  of  March  extending  from  the 
1st  to  the  22d,  1909. 

During  all  the  times  mentioned,  and  previ- 
ously thereto,  he  was  acting  as  stenographer 
In  the  Attorney  General's  office,  and  received 
from  the  state  for  his  services  in  that  con- 
nection $100  per  month.  An  act  approved 
March  8,  1008  authorized  the  Attorney  Gen- 
eral to  appoint  deputies,  but  did  not  pro- 
vide for  the  payment  of  any  compensation  to 
them  by  the  state.  On  July  6,  1908,  relator 
was  appointed  and  qualified,  and  has  since 
served  as  Deputy  Attorney  General.  In  the 
general  appropriation  bill  approved  March 
22,  1909,  there  Vas  appropriated,  with  other 
numerous,  items  for  the  support  of  the  gov- 
ernment of  the  state  for  the  years  1909  and 
1910,  for  salary  of  stenographer  in  the  Attor- 
ney General's  office  $2,400,  and  for  salary 
of  the  Deputy  Attorney  General  $4,800. 
Laws  1909,  c.  140.  In  an  act  approved  March 
28,  1909,  section  1  provides  that  "from  and 
after  the  passage  of  this  act  the  salary  of 
the  deputy  secretary  of  state  shall  be  $2,- 
400  per  annum,  payable  out  of  the  general 
fnnd,"  and  section  2  that. "the  salary  of  one 
deputy  attorney  general  is  hereby  fixed  at 
$2,400  per  annum,  payable  out  of  the  general 
fund  in  the  same  manner  as  salaries  of  other 
state  officers  are  paid."  Laws  1909,  c.  159. 
Another  act,  approved  March  22,  1909,  pro- 
vided that  "from  and  after  the  passage  of 
this  act,  the  salary  of  the  private  secretary 
to  the  Governor  shall  be  $2,400  per  annum, 
payable  out  of  the  general  fund."  Laws  1909, 
c.  141.  The  general  appropriation  bill  for 
1009  and  1910  appropriated  for  the  salary 
of  the  Governor's  private  secretary  $4,800, 
and  a  lilte  amount  for  the  Deputy  Secretary 
of  State,  sufficient  to  cover  the  salaries  of 
those  deputies  as  increased  for  the  full  peri- 
od of  two  years,  and  including  the  time  with- 
in the  two  years  prior  to  the  passage  of  the 
acts  increasing  the  salaries ;  but  it  does  not 
appear  that  they,  or  others,  excepting  the  re- 
lator, who  had  their  salaries  increased  by 
the  Legislature,  and  for  whose  salaries  as 
Increased  amounts  were  inserted  in  the  gen- 
eral appropriation  bill  sufficient  to  cover 
their  salaries  for  the  full  two  years  as  In- 
creased, made  any  application  for  the  pay- 
ment of  Increased  salaries  for  services  prior 
to  the  time  that  the  acts  mentioned  raising 
their  salaries  took  eftect. 

It  Is  claimed  that  under  this  general  ap- 
propriation bill  approved  March  22,  1909,  ap- 
propriating $4,800  for  the  salary  of  the  Dei>- 


uty  Attorney  General  for  two  years,  and 
under  the  act  of  March  23, 1909,  fixing  the  sal- 
ary of  one  Deputy  Attorney  General  at  $2,- 
400  per  annum,  payable  out  of  the  general 
fund  in  the  same  manner  as  salaries  of  oth- 
er officers  are  paid,  the  relator  is  entitled  to 
draw  the  full  $4,800  for  the  two  years,  and 
more  particularly  that  part  of  it  running  at 
the  rate  of  $200  per  month,  from  the  1st 
of  January  to  the  22d  of  March,  1009,  dur- 
ing which  time  he  served  both  as  Deputy  At- 
torney General  and  as  stenographer  in  the 
Attorney  General's  office,  and  during  which 
period  he  was  paid  only  as  such  stenogra- 
pher. As  money  cannot  be  paid  out  of  the 
state  treasury  except  under  an  act  of  the 
Legislature  indicating  an  intention  that  it 
shall  be  paid,  the  question  arises  whether 
there  is  anything  In  these  acts  which  indi- 
cates that  the  Legislature  intended  to  pay 
the  relator  for  services  as  Deputy  Attorney 
General  for  the  part  of  the  year  previous  to 
the  passage  of  the  acts,  during  which  be 
was  acting  apd  received  compensation  as 
stenographer.  We  find  nothing  in  either  of 
the  acts  which  evinces  such  an  intention. 
The  setting  apart  in  the  general  appropria- 
tion bills  of  various  funds  to  cover  the  pay- 
ment of  salaries  and  the  payment  of  other 
expenses  of  running  .the  state  government, 
while  it  may  reserve  the  money  for  that  pur- 
pose, does  not,  in  itself,  authorize  the  pay- 
ment of  the  money  from  the  fund.  Notwith- 
standing the  appropriations  in  the  general 
appropriation  bill,  claims,  for  Instance,  for 
fuel  and  stationery,  or  for  salaries,  would  not 
be  payable  until  the  stationery  and  fuel  or 
the  services  bad  been  furnished,  and  part  or 
all  of  them  might  never  be  furnished,  and 
the  paying  out  of  the  various  sums  appro- 
priated is  ordinarily,  and  In  the  absence  of 
special  language,  dependent  upon  and  author- 
ized by  other  acts. 

As  we  held  in  State  v.  Eggers,  29  Nev.  499, 
91  Pac.  819,  16  L.  R.  A.  (N.  S.)  630,  it  Is  not 
necessary  that  money  be  appropriated  from 
the  general  fund  for'  the  payment  of  the  sal- 
aries of  state  officers  when  the  Legislatura 
has  made  direct  provision  for  the  payment 
of  their  salaries  monthly.  Hence  here  the 
Deputy  Attorney  General  would  be  entitled 
to  his  salary,  under  the  act  of  March  23d 
creating  it.  from  that  time  without  any  ap- 
propriation having  been  made  for  it  in  the 
general  appropriation  bill.  There  is  nothing 
in  either  of  these  acts  in  the  nature  of  a  re- 
lief bill,  or,  as  we  construe  tliem,  indicating 
that  the  Legislature  intended  to  pay  for  serv- 
ices rendered  before  either  act  was  passed. 
Under  the  prfaidple  stated  in  that  case,  it 
is  necessary  that  it  appear  that  the  Legisla- 
ture Intended  that  payment  be  made  for  serv- 
ices out  of  the  proper  fund.  The  provision 
in  the  later  act,  which  could  be  considered 
to  control  in  case  of  conflict  that  "the  salary 
of  the  Deputy  Attorney  General  is  fixed  at 
$2,400  per  annum,  payable  out  of  the  general 
fund  in  the  same  manner  that  salaries  of 
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other  state  officers  are  paid,"  which  under  an 
earlier  statute  Is  monthly.  Indicates  an  In- 
tention to  have  him  paid  monthly  In  the  fu- 
ture, instead  of  one  that  payment  be  made 
by  way  of  relief  for  nearly  three  months' 
previous  services,  while  relator  was  acting 
and  receiving  compensation  as  stenographer. 
Bills  for  such  relief  are  usually  specific,  stat- 
ing the  amount  and  the  name  of  the  person 
to  whom  It  Is  to  be  paid.  It  has  frequently 
happened  that  some  of  the  appropriations 
made  for  two  years  Intervening  between  the 
sessions  of  the  Legislature  have  been  larger 
thnn  expended,  in  which  case  a  ];»art  has 
lapsed  Into  the  treasury. 

At  the  time  of  preparing  and  Introducing 
the  general  appropriation  bill,  the  Legisla- 
ture probably  did  not  know  the  exact  date 
upon  which  the  bill  providing  the  salary  for 
the  Deputy  Attorney  General  would  be  ap- 
proved and  become  effective,  and  for  that 
reason  could  not  provide  in  the  general  ap- 
propriation bill  the  exact  amount  necessary 
to  pay  this  salary  from  the  time  of  the  pas- 
sage of  the  act  providing  for  it,  but  Inserted 
an  amount  which  would  cover  the  salary  for 
the  full  period  of  two  years,  so  tliat  there 
would  be  ample  in  the  fund. 

We  think  the  mere  appropriation  of  the 
$4,800  for  the  two  years,  considered  in  con- 
nection with  the  act  passed  one  day  later, 
did  not  authorize  the  Controller  to  draw 
warrants  for  salary  for  the  period  prior  to 
the  passage  of  the  acts.  We  are  unable  to 
say  that  It  was-  the  intention  of  the  Legis- 
lature to  pay  the  Deputy  Attorney  General 
for  the  services  rendered  prior  to  such  pas- 
sage. Words  in  a  statute  simply  specifying 
that  an  officer  shall  receive  a  designated 
compensation  have  no  retroactive  effect,  un- 
less there  Is  something  In  the  language  in- 
dicating it  It  is  the  rule  ordinarily  that 
the  mere  designation  of  an  amount  in  the 
general  appropriation  bill  sets  apart  the  sum 
specified,  so  that  it  may  be  used  to  pay  some 
Indebtedness  of  the  state  authorized  and  in- 
curred under  some  other  statute.  We  think 
the  mere  setting  apart  of  the  money  in  the 
general  appropriation  bill  for  the  two  years 
is  too  vague  to  ^dlcate  an  Intention  on  the 
part  of  the  Legislature  to  pay  the  relator  a 
salary  for  a  i)erlod  prior  to  the  passage  of 
the  act,  and  while  he  was  drawing  salary 
from  the  state  for  services  rendered  in  an- 
other capacity. 

The  statement  of  the  court,  and  cases  cited 
in  the  case  of  State  v.  La  Grave,  23  Nev. 
125,  43  Pac.  471,  are  apparently  conclusive 
against  the  principal  contention  advanced  on 
behalf  of  the  relator:  "The  purpose  of  the 
general  appropriation  act  Is  to  provide  funds 
for  carrying  on  the  state  government  The 
mere  fact  that  money  is  appropriated  for  an 
officer's  salary,  or  for  any  other  purpose, 
does  not  of  itself,  make  that  money  payable 
to  any  particular  person.    There  must  still 


be  some  authority  of  law  to  justify  the  Con- 
troller in  drawing  a  warrant  for  it  or  the 
Treasurer  In  paying  it  out  Gen.  St  1811. 
If  more  la  appropriated  than  is  sufficient 
for  the  particular  purpose  designated,  it  is 
to  be  covered  back  into  the  general  fund 
at  the  end  of  the  fiscal  years.  State  ex  rel. 
Wllkins  V.  Hallock,  20  Nev.  73  [15  Pac.  472]. 
If  less,  it  does  not  repeal  a  former  act  fix- 
ing an  officer's  salary,  unless  such  clearly 
appears  to  have  been  the  Intention.  Mecfaem, 
Pub.  Off.  S  857;  State  v.  Steele,  57  Tex.  200; 
State  V.  Cook,  67  Tex.  205."  See,  also,  Brad- 
ley V.  Esmeralda  Co.,  82  Nev.  ,  104  Pac. 

1058. 
The  application  for  the  writ  is  denied. 

NORCROSS,   C.   J.,    and    SWEENEY.   J., 
concur. 


(42  Mont  371) 
STREET  et  al.  v.  DELTA  MINING  CO. 

(Supreme  Court  of  Montana.    Dec.  22,  1910.) 

1.  Appeai,  and  E^hbob  (I  1010*)— FiKDiNoa— 
Conclusiveness. 

A  finding  not  contrary  to  the  preponderance 
of  the  evidence  is  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {f  3879-8962;    Dec  Dig.  i 

2.  Mines  Ann  Minebalb  (|  21*)— Location 
OF  LoDK  Mining   Clahi  —  Stateuent  or 

DiSCOVEBY— StTFFICIENCT. 

Under  the  rule  that  a  declaratory  state- 
ment of  the  discovery  of  a  lode  mining  claim 
sufficiently  identifies  the  claim,  where  by  any 
reasonable  construction,  in  view  of  the  sur- 
rounding circumstances,  the  description  gives 
notice  to  subsequent  locators  that  a  particular 
part  of  ground  has  been  located,  a  declaratory 
statement,  which  refers  to  a  well-known  pat- 
ented claim  or  group  of  claims  distant  a  speci- 
fied number  of  feet  In  a  northerly  direction  and 
to  a  designated  claim  adjoining  on  the  north, 
is  sufficient 

rE}d.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  ||  45-60;  Dec.  Dig.  f 
21.*]  =    ••  -o    « 

8.  coubts  (i  97*)— contboixino  decision— 
Fedebal  Supbeme  Coubt  Decisions. 
The  decisions  of  the  federal  Supreme  Court 
on  the  construction  of  the  federal  statutes  re- 
lating to  the  location  of  mining  claims  are  con- 
clusive on  state  courts. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  S$  329-334;    Dec.  Dig.  i  97.*] 

4.  Mines  and  Minebals  (t  14*1— Location 

OF  CuiiMS— Requisites. 

To  obtain  the  exclusive  i)ossession  of  a  min- 
ing claim,  there  must  be  a  location  completed 
in  conformity  with  the  federal  statutes  provid- 
ing the  mode  for  acquiring  title  to  mineral 
lands  and  with  the  state  statutes  supplemental 
thereto  and  not  inconsistent  therewith,  by  mak- 
ing a  discovery,  posting  the  preliminary  notice, 
marking  the  boundaries,  doing  the  preliminary 
development  work  within  the  prescribed  time, 
and  making  the  record  of  a  declaratory  state- 
ment under  oath,  containing  the  required  re- 
citals. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  19,  20;  Dec.  IMg.  | 
14.*] 


•For  other  case*  seo  same  topic  and  section  NOMBBR  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  A  Rep'r  Indeus 
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3.  Mines  and  Minebalb  (8  29*)— Location— 

Rioirrs  Acquired. 

The  posting  of  the  preliminary  notice  can- 
not for  any  length  of  time  establish  an  exclu- 
sive right  to  a  greater  area  than  a  completed 
location. 

[BM.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  U  (36-72;  Dec.  Dig.  i 
29.»] 

fi.  Mines  and  Minerals  (|  20*)— Location- 
Statutes— Marking  Boundaries. 

The  time  allowed  under  the  statute  to 
mark  definitely  the  boundaries  of  the  location 
of  a  lode  mining  claim  is  intended  to  give  the 
discoverer  of  the  lode,  who  has  posted  bis 
notice,  time  for  exploration,  so  that  be  may 
know  how  to  lay  his  cinim ;  and  where  he  com- 
pletes his  location  within  the  statutory  period, 
it  relates  to  the  date  of  the  notice,  and  the  fact 
that  in  swinging  his  claim  be  may  conflict  with 
junior  locators  does  not  destroy  their  rights, 
except  so  far  as  the  conflict  extends. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,   Cent   Dig.   if  40-44;    Dec.    Dig.   i 

7.  Mines  and  Minbbais  (I  24*)— Location- 
Abandonment. 

A  location  of  a  lode  mining  claim  may  be 
abandoned  at  any  time,  even  before  the  expira- 
tion of  the  time  for  doing  the  annual  work,  and 
as  soon  as  an  abandonment  is  complete,  tb^e 
ground  is  restored  to  the  public  domain;  but  a 
location  once  shown  to  be  valid  presumptively 
80  remains,  until  the  time  for  doing  the  annual 
representation  work  has  expired,  in  the  absence 
of  proof  of  some  act  or  declaration  evincing 
.  a  present  intention  of  the  locator  to  abandon. 
[EM.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i  60;    Dec.  Dig.  |  24.*] 

&  Mines  and  Minerals  (|  25*)- Location— 

Forfeiture. 

A  forfeiture  of  a  lode  mining  claim  takes 
place  by  operation  of  law,  without  regard  to 
the  intention  of  the  locator,  when  he  neglects 
to  preserve  bis  right  by  complying  with  the 
conditioiM  imposed  by  law,  and  is  made  effec- 
tual bjr  one  entering  on  the  ground  after  the 
expiration  of  the  time  within  which  the  labor 
may  be  done,  and  completing  a  location  before 
resumption  of  work  by  the  original  locator; 
but  a  claim  is  never  subject  to  forfeiture,  un- 
til expiration  of  the  time  within  which  the  an- 
nual labor  may  be  done. 

[B3d.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  60;   Dec.  Dig.  i  25.*] 

9.  Mines  and  Minerals  (|  27*)— Location 
OF  LODB  Mininq  Claims— Vauditt—Con- 
rucTiNo  Claims. 

A  junior  location  of  a  lode  mining  claim 
within  a  senior  valid  and  subsisting  location 
is  void  ab  initio,  and  the  subsequent  abandon- 
ment or  forfeiture  of  the  senior  location  does 
not  Inure  to  the  benefit  of  the  junior  location. 
[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  IMg.  {{64,  65;    Dec.  Dig.   { 

Appeal  from  District  Court,  Jefferson  Cotin- 
ty;    Lew  L.  Callaway,  Judg& 

Action  by  Alexander  S.  Street  and- others 
against  tbe  Delta  Mining  Company.  From  a 
Judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

Jesse  B.  Roote,  Peter  Breen,  T.  O'Leary, 
and  A.  C.  McDanlel,  for  appellants.  L.  P. 
Forestell,  and  I.  A.  Cohen,  for  respondent 

BRANTLT,  C.  J.  This  action  was 
brought  by  appellants  in  aid  of  an  adverse 


claim  filed  by  them  In  tbe  United  States 
land  office  at  Helena,  against  an  application 
for  patent  by  respondent  to  mining  ground 
situated  in  Colorado  unorganized  mining  dis- 
trict of  Jefferson  county.  The  respondent 
applied  for  patent  to  a  contiguous  group  of 
six  locations,  designated  as  tbe  Wlckes,  Mam- 
moth, Covelite,  Songbird,  Ruby,  and  Daisy 
lodes.  The  adverse  claim  is  based  on  a  loca- 
tion designated  as  the  June  Bug.  Tbe  latter 
was  located  on  June  4,  1902.  It  Is  so  sit- 
uated with  reference  to  tbe  respondent's 
locations  tliat  it  conflicts  wltb  all  of  them. 
The  original  locators  of  tbe  June  Bug  were 
the  appellant  Street  and  one  Hunt.  Subse- 
quently, Street  acquired  tbe  Hunt  interest 
and  thereafter  conveyed  undivided  interests 
to'  tbe  other  appellants.  Tbe  Wlckes  loca- 
tion was  made  by  Charles  Huer  on  August 
4,  1001.  On  May  22,  1902,  he  conveyed  to 
J.  H.  McCabe.  On  June  12,  1903,  McCabe 
made  an  amended  location  for  himself  and  B. 
T.  King.  In  making  the  amended  location, 
McCabe  and  King  readjusted  ttie  lines  so  as 
to  make  the  claim  pursue  more  nearly  tbe 
course  of  the  vein.  On  June  16,  1903,  Mc- 
Cabe and  King  located  the  Mammoth,  Cove- 
lite,  Songbird,  Ruby,  and  Daisy,  as  contigu- 
ous claims  on  tbe  east  west,  and  south,  and 
thereafter  conveyed  them,  with  tbe  Wlckes, 
to  the  respondent  At  tbe  trial,  tbe  main 
contention  made  by  respondent  was  that  tbe 
June  Bug  location  was  void  ab  initio,  be- 
cause the  discovery  upon  which  it  was  made 
was  wltbln  the  boundaries  .of  another  loca- 
tion, then  valid  and  subsisting,  designated 
as  tbe  Rolf.  This  latter  location  was  made 
by  Huer  on  October  24,  1901.  Most  of  the 
area  covered  by  it  Is  now  covered  by  tbe 
Covelite,  Ruby,  and  Daisy,  and  also  by  the 
June  Bug.  The  discovery  of  tbe  latter  was 
within  tbe  exterior  boundaries  of  the  Rolf. 
No  representation  work  was  done  upon  this 
claim  in  1902,  or  afterwards.  The  subjoin- 
ed plat  shows  tbe  relative  situation  of  the 
Wlckes,  Rolf,  and  June  Bug  at  tbe  time  tbe 
location  of  the  last  was  made.  Upon  the  evi- 
dence adduced,  the  court  found  In  favor  of 
tbe  respondent  and  directed  judgment  to  be 
entered  accordingly.  From  It,  and  an  order 
denying  a  new  trial,  plaintiffs  have  appealed. 
Many  questions  are  argued  In  the  briefs  of 
counsel,  but  the  only  ones  which  it  is  neces- 
sary to  decide  are,  whether  the  evidence  Is 
sufficient  to  justl^  tbe  flndinga  as  to  the 
validity  of  tbe  Rolf  location,  and  whether 
the  court  erred  in  its  conclusion  ttiat  the 
June  Bug  location  was  void  ab  initio. 

The  evidence  is  somewhat  conflicting  as  to 
the  steps  taken  by  Huer  in  the  location  of 
tbe  Rolf,  and  tbe  identification  of  it  by  ref- 
erence to  permanent  monuments'  in  the  re- 
corded declaratory  statement  is  somewhat 
vague,  but  the  trial  court  resolved  tbe  Issue 
on  both  of  these  points  in  favor  of  respond- 
ent A  careful  reading  of  the  evidence  leads 
to  the  conclusion  that  tbe  findings  should  not 
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be  disturbed.  To  say  the  least,  the  evidence 
does  not  preponderate  against  them,  and,  un- 
der the  rule  uniformly  observed  In  this  class 
of  cases,  they  must  be  deemed  conclusive  up- 
on this  court.  Flnlen  v.  Heinsce,  32  Mont. 
354,  80  Pac.  918 ;  Bordeaux'  v.  Bordeaux,  32 
Mont  159,  80  Pac.  6;  Watkins  y.  Watkins, 
39  Mont.  367,  102  Pac.  860;  Pope  v.  Alex- 
ander. 36  Mont.  82,  92  Pac.  203,  565. 


before.  "The  rule  applicable  Is  that  if,  by 
any  reasonable  construction  in  view  of  the 
surrounding  circumstances,  the  language  em- 
ployed In  the  description  -nrill  impart  notice 
to  subsequent  locators  that  the  particular 
portion  of  ground  in  question  has  been  lo- 
cated, it  is  sufficient"  Tlggeman  v.  Mrzlak, 
40  Mont  19,  lOr.  Pac.  77.  and  illustrative 
cases  cited. 


The  reference  In  the  declaratory  statement 
is  to  the  "Alta-Califomla  (pat.)  ♦  ♦  •  dis- 
tant 1,600  feet  in  a  northerly  direction,"  and 
to  the  "Wickes  claim"  adjoining  on  the  north. 
The  evidence  discloses  that  the  Alta-Cali- 
fomia  is  a  well-known  patented  claim,  or 
group  of  claims,  in  the  direction  and  at  about 
the  distance  indicated.  The  Wickes  claim 
is  the  one  by  that  name  in  controversy  here, 
which  had  been  located,  some  two  months 


The  conrt  found  specially  that  on  June  4, 
1902,  the  Rolf  was  a  valid,  subsisting  loca- 
tion, and  that  Huer  bad  not  then  abandoned 
it  nor  expressed  or  evinced  any  intention  to 
do  so.  The  question,  whether  the  June  Bug 
location  was  void  in  its  inception,  because 
the  discovery  npon  which  it  was  based  was 
within  the  exterior  boundaries  of  the  Rolf, 
turns  upon  the  proper  answer  to  the  inquiry. 
Did  the  subsequent  abandonment  or  forfel- 
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ture  of  the  latter  Inure  to  the  benefit  of  the 
former?  Appellants  contend  that  it  did  and 
rely  with  confidence  upon  the  decision  of 
tills  court  In  the  case  of  Helena  Gold  &  Iron 
Co.  V.  Baggaley,  34  Mont  465,  87  Pac.  455. 
in  which,  it  is  said,  this  court  adopted  the 
rule  announced  in  the  case  of  Lavignino  t. 
Uhllg,  198  D.  S.  443,  25  Sup.  Ct.  716,  49  L. 
Ed.  1119. 

In  the  Baggaley  Case,  the  court  was  con- 
sidering the  question  whether  the  posting  of 
an  initial  location  notice  effected  an  abso- 
lute withdrawal  from  exploration  of  the 
whole  area  within  a  circle  described  by 
swinging  about  the  point  of  discoyery  as  a 
center,  the  longest  distance  claimed  from  the 
point  of  discovery,  over  any  part  of  which 
the  completed  location  might  be  laid  during 
the  time  allowed  by  the  statute  for  Its  com- 
pletion. After  quoting,  from  the  opinion  in 
Lavignino  t.  Uhlig,  the  conclusion  of  the  Su- 
preme Court,  to  the  effect  that  the  senior 
locator  may  abandon  or  forfeit  bis  rights 
under  his  location,  and  cause  them  in  effect 
to  inure  to  the  benefit  of  the  Junior  loca- 
tor, this  court  said :  "If  this  be  the  correct 
view  of  the  law  as  to  the  effect  of  the 
forfeiture'of  an  older  claim  which  is  overlap- 
ped by  a  Junior  one— and  we  deem  it  conclu- 
sive— for  a  much  stronger  reason  must  the 
failure  of  the  claimant  to  complete  his  loca- 
tion after  posting  his  preliminary  notice  in- 
ure to  the  benefit  of  a  Junior  locator, '  whose 
claim  Is  In  conflict  with  such  other  claim, 
when  the  inchoate  right  acquired  by  the  dis- 
covery and  the  posting  of  the  notice  never 
became  fixed  by  a  completion  of  the  loca- 
tion." The  conclusion  was  reached  that  none 
of  the  area  surrounding  the  point  of  dis- 
covery, where  the  notice  is  posted,  is  abso- 
lutely withdrawn  from  exploration,  but  that 
discoveries  and  locations  made  therein  by 
others  pending  the  completion  of  the  senior 
location  are  valid,  in  so  far  as  they  do  not 
confiict  with  the  senior  location  when  com- 
pleted. It  was  beld  that  the  failure  of  the 
discoverer  of  the  Wisconsin  claim  (the  senior 
location)  to  fulfill  the  conditions  subsequent, 
by  a  completion  of  his  location,  did  not  cause 
the  area  covered  by  it,  which  was  in  confiict 
with  the  Success  claim  (the  Junior  location), 
to  revert  to  the  public  domain,  but  that  it 
inured  to  the  benefit  of  the  latter,  the  loca- 
tion of  which  had  been  perfected. 

The  rule,  as  broadly  stated  in  the  Lavig- 
nino Case,  was-  deemed  controlling,  even 
though  it  abrogated  the  rule  theretofore  de- 
clared in  Belk  v.  Meagher,  104  U.  S.  279, 
26  Li.  E}d.  735,  and  subsequent  cases,  because 
it  is  the  special  prerogative  of  the  Supreme 
Court  of  the  United  States  to  construe  fed- 
eral statutes.  While  not  strictly  In  point, 
because  the  controversy  in  that  case  grew 
out  of  confiicting  locations  which  had  been 
completed  and  thereafter  forfeited,  yet  in 
principle  the  rule  was  deemed  to  include 
cases  like  the  Baggaley  Case,  where  the  prior 
locator,   after   initiating    hia   location,    bad 


failed  ^0  complete  it  during  the  time  pre- 
scribed by  the  statute,  and  the  Junior  lo- 
cator had  completed  his  location.  And  this 
is  the  correct  view ;  for  if  the  forfeiture  or 
abandonment  of  a  location  already  completed 
inures  to  the  benefit  of  a  subsequent  location 
of  the  same  ground,  made  prior  to  the  for- 
feiture or  abandonment,  for  a  much  stronger 
reason,  as  we  said,  should  the  failure  of  the 
prior  locator  to  complete  his  location  Inure 
to  the  benefit  of  a  Junior  locator  of  the 
same  ground,  who  has  actually  complied  with 
the  requirements  of  the  statute. 

Upon  further  consideration  of  the  situa- 
tion presented  in  the  Baggaley  Ckse,  we 
think  the  correct  result  was  reached,  even 
though  the  rule  of  the  Lavignino  Case  should 
have  been  held  wrong  or  Inapplicable.  To 
obtain  the  exclusive  possession  of  any  por- 
tion of  the  public  domain,  there  must  be  a 
location,  completed  in  conformity  with  the 
requirements  of  the  federal  statutes  provid- 
ing the  mode  for  acquiring  title;  to  mineral 
lands,  and  also  the  state  statutes  supple- 
mental thereto  and  not  inconsistent  there- 
with, by  making  a  discovery,  posting  the 
preliminary  notice,  marking  the  boundaries, 
doing  the  preliminary  development  work 
within  the  prescribed  time,  and  making  the 
record  of  a  declaratory  statement  under  oath, 
containing  the  recitals  required  to  be  made 
therein.  It  was  said  in  Belk  v.  Meagher, 
supra:  "Mining  claims  are  not  open  to  relo- 
cation until  the  rights  of  a  former  locator 
have  come  to  an  end.  A  relocator  seeks  to 
avail  himself  of  mineral  In  the  public  lands 
which  another  has  discovered.  This  be  can- 
not do  until  the  discoverer  has,  in  law,  aban- 
doned his  claim  and  left  the  property  open 
for  another  to  take  up.  The  right  of  loca- 
tion upon  the  mineral  lands  of  the  United 
States  Is  a  privilege  granted  by  Congress,  but 
It  can  only  be  exercised  within  the  limits 
prescribed  b^  the  grant  Locations  can  only 
be  made  where  the  law  allows  it  to  be  done. 
.\^ny  attempt  to  go  beyond  that  will  be  of  no 
avail.  Hence  a  relocation  on  lands  actually 
covered  at  the  time  by  another  valid  and 
subsisting  locatipn  is  void;  and  this  not  only 
against  the  prior  locator,  but  all  the  world, 
because  the  law  allows  no  such  thing  to  be 
done  •  •  •  Location  does  not  necessa- 
rily follow  from  possession,  but  possession 
from  location.  A  location  is  not  made  by 
taking  possession  alone,  but  by  working  on 
the  ground,  recording  and  doing  whatever 
else  Is  required  for  that  purpose  by  the  Acts 
of  Congress  and  the  local  laws  and  regula< 
tions." 

The  right  to  make  a  location  is  purely 
statutory.  But  for  the  statute,  no  exclusive 
right  could  be  acquired;  and  the  extent  of 
the  right  both  as  to  the  area  withdrawn  by 
the  location  and  the  character  of  the  tide 
acquired  by  It,  depending,  as  It  does,  upon 
the  fulfillment  of  conditions  subsequent  must 
be  measured  by  the  provisions  of  the  stat- 
ute.    If  this  is  so,  the  posting  of  the  pre- 
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lUuinary  notice  certainly  cannot  for  any 
length  of  time  establish  an  exclusive  right 
to  a  greater  area  than  does  the  completed 
location,  first,  because  the  statute  does  not 
so  proTide,  and,  second,  t)ecause  a  rule  which 
would  permit  a  prospector  by  posting  his  no- 
tice of  Intention  to  locate— which  Intention 
he  is  not  bound  to  carry  out — ^to  bar  other 
prospectors  from  exploring  the  ground  with- 
in the  area  over  which  the  claim  may  be 
floated,  is  manifestly  in  direct  violation  of 
the  spirit  of  the  statute.  As  was  pointed  out 
in  the  case  of  Sanders  v.  Noble,  22  Mont 
110,  55  Pac.  1037,  and  Bramlett  v.  Flick,  23 
Mont.  95,  57  Pac.  869,  the  time  allowed  un- 
der the  statute  to  mark  definitely  the  bound- 
aries of  the  location,  is  intended  to  give  the 
discoverer  of  a  lode,  who  has  posted  his  no- 
tice, time  for  exploration,  so  that  be  may 
know  how  to  lay  his  claim.  The  result  is 
that  if  be  completes  his  location  within  the 
statutory  i>erlod.  It  relates'  to  the  date  of 
the  notice;  but  it  can  have  no  other  result. 
It  is  true  that  in  swinging  his  claim  he  may 
conflict  with  junior  locators,  but  this  cannot 
destroy  their  rights,  except  so  far  as  the 
conflict  extends.  The  right  acquired  by  post- 
ing tbe  notice  la  merely  a  preference  priv- 
ilege of  making  a  location  which,  when  com- 
pleted, will  result  In  the  appropriation  of  the 
area  covered  by  It,  to  the  exclusion  of  any 
jonior  location  with  which  It  conflicts.  This 
we  held  in  the  Baggaley  Case.  But.  how- 
ever this  may  be,  the  rule  as  stated  In  the 
Lavlgnlno  Case  has  been  entirely  discredited 
by  subsequent  decisions  of  the  Supreme  Court 
of  the  United  States,  notably  in  Brown  v. 
Gumey,  201  U.  S.  184,  26  Sup.  Ct  509,  50  Ia 
Ed.  717,  and  In  Farrell  v.  Lockhart,  210  U. 
S.  142,  28  Sup.  Ct  681,  52  L.  Ed.  994,  16  L. 
R.  A.  (N.  S.)  162,  and  the  rule  declared  in 
Belk  V.  Meagher,  supra,  reaffirmed. 

In  the  case  of  Brown  v.  Gurney,  the  court, 
without  referring  to  the  Lavlgnlno  Case,  dis- 
tinctly held  that  ground  covered  by  a  valid 
location  is  not  restored  to  the  public  domain 
80  as  to  be  open  to  relocation,  until  aban- 
donment or  forfeiture  by  the  original  locator, 
and  that  a  location  made  prior  to  that  time 
by  another  is  void.  In  the  case  of  Farrell  v. 
Lockhart,  the  court,  in  view  of  the  practice 
which  had  grown  up  In  the  mining  states  in 
reliance  npon  the  decision  in  Belk  v.  Mea- 
gher and  other  cases,  felt  constrained  to  quai- 
ls the  rule  declared  in  the  Lavlgnlno  Case, 
"so  as  not  to  exclude  the  right  of  a  subse- 
quent locator  on  an  adverse  claim  to  test  the 
lawfulness  of  a  prior  location  of  the  same 
mining  ground,  upon  the  contention  that  at 
the  time  such  prior  location  was  made,  the 
ground  embraced  therein  was  covered  by  a 
valid,  Bnbslsting  mining  claim."  The  court 
further  said:  "It  is  to  be  observed  that  ttils 
quallQcation  but  permits  a  third  locator  to 
offer  proof  'tending  to  establish  the  existence 
of  a  valid  and  subsisting  location  anterior 
to  that  of  the  location  which  is  being  ad- 
versed.     It  does  not  therefore  inclnde  the 
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conception  that  the  mere  fact  that  a  senior 
location  had  been  made,  and  that  the  stat- 
utory period  for  performing  the  annual  labor 
had  not  expired  when  the  second  location 
was  made,  would  conclusively  establish  that 
the  location  was  a  valid  and  subsisting  loca- 
tion, preventing  the  initiation  of  rights  in 
the  ground  by  another  claimant,  if,  at  the 
time  of  such  second  location,  there  had  been 
an  actual  abandonment  of  the  original  senior 
location.  We  say  this  because,  taking  Into 
view  Belk  v.  Meagher,  Lavlgnlno  v.  Uhlig, 
and  Brown  v.  Gumey,  we  are  of  opinion, 
and  so  hold,  that  ground  embraced  in  a  min- 
ing location  may  become  a  part  of  the  pub- 
lic domain,  so  as  to  be  subject  to  another  lo- 
cation before  the  expiration  of  The  statutory 
period  for  performing  annual  labor,  if,  at 
the  time  when  the  second  location  was  made, 
there  had  been  an  actual' abandonment  of  the 
claim  by  the  first  locator."  Thus  qualified 
the  rule  does  not  in  any  wise  conflict  with 
that  which  has  c<mtr(riled  the  decisions  of  all 
the  courts  in  the  mining  states  since  the  de- 
cision in  Belk  V.  Meagher,  and  which  has 
been  recognized  and  applied  by  the  Supreme 
Court  of  the  United  States  in  like  cases 
(Gwilllm  V.  Donellan,  115  U.  S.  45,  5  Sup. 
Ct  1110,  29  L.  Ed.  348;  Clipper  Mining  Co. 
V.  BU  Mining  Co.,  194  U.  S.  220,  24  Sup. 
Ct  632,  48  L.  Ed.  944;  Mining  Co.  v.  Tunnel 
Co.,  196  U.  S.  337,  25  Sup.  Ct  266,  49  L.  Ed. 
501;  Brown  v.  Gurney,  supra),  viz.,  that  a 
valid  location  can  be  made  only  upon  a  por- 
tion of  the  public  domain  then  open  to  loca- 
tion. Lozar  v.  NelU,  37  Mont  287,  96  Pac. 
343;  Nash  v.  McNamara,  30  Nev.  114,  93  Pac. 
405,  16  L.  R.  A.  (N.  S.)  168,  133  Am.  St 
Rep.  694. 

We  understand  that  it  has  always  been 
the  rule  that  a  location  may  be  abandoned 
at  any  time,  even  though  the  time  for  doing 
the  annual  work  has  not  expired,  and  that 
as  soon  as  the  abandonment  is  complete,  it 
operates  as  effectlvelj^  to  restore  the  ground 
to  the  public  domain  as  a  forfeiture  for  fail- 
ure to  do  the  annual  representation  work. 
Black  V.  Elkhom  Mining  Co.,  163  U.  S.  445, 
16  Sup.  Ct  1101,  41  L.  Ed.  221.  But  a  loca- 
tion once  shown  to  be  a  valid  and  subsisting 
one  will  be  presumed  to  remain  so,  until  the 
time-  for  doing  the  annual  representation 
work  shall  have  expired,  in  the  absence,  of 
course,  of  proof  of  some  act  or  declaration, 
or  both,  evincing  a  present  Intention  on  the 
part  of  the  locator  to  abandon.  The  distinc- 
tion between  the  effect  of  an  abandonment 
and  a  forfeiture  is  pointed  out  In  McKay  v. 
McDougall,  25  Mont  258,  64  Pac.  609,  87 
Am.  St.  Rep.  395.  Abandonment  takes  place 
when  the  locator  voluntarily  leaves  his  claim 
to  be  appropriated  by  tlie  next  comer,  with- 
out any  intention  to  reclaim  It  and  becomes 
effective  Instantly.  A  forfeiture  takes  place 
by  operation  of  law,  without  regard  to  the 
intention  of  the  locator,  whenever  he  neg- 
lects to  preserve  his  right  by  complying  with 
the  conditions  imposed  by  law,  and  la  made 
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effectual  by  one  who  entew  upon  the  ground 
after  the  expiration  of  the  time  within  which 
the  annual  labor  may  be  done,  and  completes 
a  location  before  resumption  of  work  by  the 
original  locator.  In  contemplation  of  law, 
the  land  la  restored  to  the  public  domain  as 
soon  as  the  abandonment  takes  place.  It  Is 
never  subject  to  forfeiture,  until  the  expira- 
tion of  the  time  within  which  the  annual 
labor  may  be  done. 

The  court  found  that  at  the  time  the  loca- 
tion of  the  June  Bug  was  made,  the  Rolf 
was  a  valid,  subsisting  claim;  and  since  the 
discovery  of  the  June  Bug  was  within  the 
limits  of  the  ground  already  appropriated 
under  the  Rolf  location,  the  conclusion  by 
the  district  court  that  the  June  Bug  loca- 
tion was  void  ab  Initio  was  clearly  correct 
The  resnlt  Is  that  thp  judgment  and  order  of 
the  district  conrt  must  be  afBrmed. 

Affirmed. 

SMITH  and  HOIXOWAY,  JJ.,  concur. 


(4S  HODt  106) 

STATE3  ex  rel.  GALEN,  Atty.  Gen.,  v.  DIS- 

TRICa:  COURT  IN  AND  FOR  SANDERS 

COUNTY  et  al. 

(Supreme  Court  of  Montana.    Oct  19,  1910.) 

1.  EJminent  Douain  (g  46*)— Propertt  Sub- 
ject    TO     APPBOFBIATION    —    PBOPKaXY     OF 

Statb. 

Rev.  Codes,  S  7333,  subd.  2,  providing  tliat 
the  private  property  which  may  be  taken  by 
eminent  domain  under  that  title,  includes  lands 
belonging  to  the  state,  or  any  county,  etc.,  not 
appropriated  to  some  public  use.  authorizes 
a  suit  to  condemn  land  owned  by  the  state,  ex- 
cept state  school  lands  granted  by  act  of  Con- 
gress. 

(Ed.  Note.— For  other  cases,  see  EAninent  Do- 
main, Cent.  Dig.  H  91-83 ;   Dec.  Dig.  i  46.*] 

2.  Eminent  Domain  (§  46*)— Pbofebtt  Sub- 
ject   TO    Appbopbiatioit  —  Stats    SohooIi 

LlANOS. 

Rev.  Codes,  §  7333,  subd.  2,  provides  that 
the  private  property  which  may  be  taken  by 
eminent  domain  under  that  title  includes  lands 
belonging  to  the  state  or  any  county,  etc.,  not 
appropriated  to  some  public  use.  Enabling 
Act,  I  lO.t  grants  to  each  state  upon  its  admis- 
sion, tor  the  support  of  common  schools,  sec- 
tions 16  and  36  in  every  township.  Section 
11  provides  that  all  lands  granted  for  education- 
al purposes  therein  shall  be  disposed  of  only 
at  public  sale,  the  proceeds  to  constitute  a  per- 
manent school  fund,  only  the  Interest  of  which 
shall  be  expended  to  support  the  schools,  but 
provides  that  such  lands  may  be  leased  and 
shall  not  be  subject  to  pre-emption,  homestead 
entry,  etc.  Const.  Mont.  Ordmance  No.  1,  i 
7,  provides  that  the  state  accepts  the  grants  oi 
lands  from  the  United  States  made  by  the  en- 
abling act  upon  the  terms  therein  provided,  and 
article  17,  |  1,  provides  that  all  lands  granted 
to  the  state  by  Congress  shall  be  public  lands 
and  held  in  trust  for  the  people,  to  be  disposed 
of  for  the  purposes  for  which  they  were  grant- 
ed, and  that  any  lands  held  by  grants  from  the 
United  States  shall  not  be  disposed  of  except 
in  the  manner  prescribed  in  the  grant,  without 
the  consent  of  the  United  States,  ueld,  that 
the  title  in  fee  to  state  school  lands  granted  by 


section  10  of  the  enabling  act  cannot  be  ac- 
quired by  eminent  domain. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |g  91-93;  Dee.  Dig.  i  46.*] 

Application  for  prohibition  by  the  states 
on  the  relation  of  Albert  1.  Galen,  Attorney 
General,  against  the  District  Conrt  of  the 
Fourth  Judicial  District  of  the  State  of  Mon- 
tana, in  and  for  the  County  of  Sanders,  and 
Henry  I<.  Myera^  a  Judge  thereof.  Writ  )«• 
sued. 

Albert  J.  Galen,  Atty.  Gen.,  for  relator. 
Walsh  ft  Nolan,  for  respondents. 

SMITH,  J.  In  April,  1910,  an  action  was 
begun  in  the  district  court  of  Sanders  coun- 
ty by  one  Steele  and  others  against  the  state 
of  Montana  and  others,  for  the  purpose  of 
condemning  certain  lands  bdonging  to  the 
defendants,  by  the  exercise  of  the  power  of 
eminent  domain.  The  state  Interposed  a  de- 
murrer to  the  complaint,  on  the  grounds 
that  the  court  had  no  jurisdiction  of  the 
person  of  that  defendant  or  of  the  subject  of 
the  action,  and  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  district  conrt  overruled  the  de- 
murrer, whereupon  the  state^  through  the 
Attorney  General,  sued  out  of  this  court  an 
alternative  writ  of  prohibition  commanding 
the  district  court  and  the  Honorable  Henry 
L.  Myers,  one  of  the  judges  thereof,  to  de- 
sist from  exercising  jurisdiction  in  said  ac- 
tion until  the  farther  order  of  this  court  and 
to  show  cause,  at  a  day  named  therein,  why 
a  mandatory  and  permanent  writ  of  prohibi- 
tion should  not  issue.  The  resi>ondent8  ap- 
peared and  answered,  and  the  cause  haa 
been  argued. 

The  complaint  in  the  case  of  Steele  and 
others  against  the  state  of  Montana  and  oth- 
ers alleges  that  the  plalntifts  are  about  to 
construct  a  dam  across  the  Clark's  fork  (^ 
the  Columbia  river,  a  navigable  stream,  for 
the  purpose  of  generating  electricity  for  gen- 
eral sale;  that  the  state  is  the  owner  of  the 
bed  of  the  stream  and  also  of  the  land  be- 
tween low  and  high  water  marks:  also  of 
certain  lots  in  section  36,  township  22  North 
of  range  30  West  in  the  county  of  Sandera 
situated  on  both  sides  of  said  river,  upon 
which  it  is  proposed  to  place  the  abutments 
of  the  dam;  that  plaintiffs  also  intend  to 
flood  portions  of  section  36;  that  the  dam 
will  rest  upon  the  bed  of  the  stream.  The 
prayer  of  the  complaint  is  that  the  use  to 
which  plaintiffs  seek  to  devote  the  land  be 
declared  to  be  a  public  use,  that  they  be 
adjudged  to  be  entitled  to  perpetually  use 
the  same  for  that  purpose,  and  that  commis- 
sioners be  appointed  to  ascertain  and  deter- 
mine the  amount  to  be  paid  by  them  to  the 
defendants,  as  damages. 

1.  Plaintiffs  in  the  condemnatioii  proceed- 
ings claim  the  right  to  take  the  lands  in 
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qnestlon  by  Tlrtue  of  the  provisions  of  sec- 
tion 7333,  Rev.  Codes,  subdivision  2  of  which 
reads  as  follows:  "The  private  property 
which  may  be  taken  under  this  title  [title 
7,  Kmlnent  Domain],  includes  •  •  •  (2) 
lands  belonging  to  this  state,  or  to  any  coun- 
ty, city  or  town,  not  appropriated  to  some 
pabUc  use."  It  is  contended  by  the  Attorney 
General  that  this  section  of  the  Codes  does 
not  give  consent  for  the  state  to  be  sued, 
aqd  does  not  authorize  a  suit  to  condemn 
lands  owned  by  the  state.  The  Supreme 
Court  of  Idaho  in  HolUster  t.  State,  9  Ida- 
ho, 8,  71  Pac.  541,  spealilng  of  a  similar 
statute,  said:  "This  statute  alone  would  not 
authorize  this  action."  It  then  decided  that 
authority  Is  granted  by  another  statute  of 
Idaho,  so  that  It  will  be  seen  that  the  re- 
mark above  quoted  was  an  unnecessary  one. 
Although  the  opinion  is  not  very  clear  upon 
the  point,  the  California  Court  of  Appeals, 
in  California  &  X.  Ry.  Co.  v.  State,  1  Cal. 
App.  142,  81  Pac.  971,  appears  to  have  held; 
that  a  statute  similar  to  ours  authorizes  a 
suit  against  the  state.  We  are  of  opinion 
that  the  Supreme  Court  of  Idaho  was  -wrong 
In  saying  that  sucb  a  statute  does  not  au- 
thorize the  action.  The  language  appears  to 
us  to  be  clear,  and.  If  It  means  anything  at 
all,  It  means  that  lands  belonging  to  the 
state  may  be  taken  by  the  exercise  of  the 
power  of  eminent  domain,  and  that  the  state 
may  properly  be  made  a  party  to  the  action. 
In  other  words,  the  state  has  expressly  con- 
sented to  be  sued  under  such  circumstances. 
2.  It  will  be  observed  that  a  part  of  the 
land  sought  to  be  taken  is  in  section  S6, 
commonly  known  as  a  school  section,  and 
the  Attorney  General  argues  that  on  that 
account  It  cannot  be  taken  in  condemnation 
proceedings,  for  the  reason  that  "state  school 
lands  can  only  be  disposed  of  in  accordance 
with  the  terms  of  the  grant  to  the  state,  the 
Constitution,  and  general  laws  consistent 
with  both."  Section  10  of  the  enabling  act 
provides  in  part:  "Upon  the  admission  of 
each  of  said  states  into  the  Union,  sections 
numbered  16  and  36  in  every  township 
•  •  •  are  hereby  granted  to  said  states 
for  the  support  of  common  schools.  •  •  •  " 
Section  11  provides:  "That  all  lands  herein 
granted  for  educational  purposes  shall  be 
disposed  of  only  at  public  sale,  and  at  a 
price  not  less  than  teb  dollars  per  acre,  the 
proceeds  to  constitute  a  permanent  school 
fund,  the  interest  of  which  only  shall  be  ex- 
pended in  the  support  of  said  schools.  But 
said  lands .  may,'  under  such  regulations  as 
the  Legislatures  shall  prescribe,  be  leased 
for  periods  of  not  more  than  five  years.  In 
quantities  not  exceeding  one  section  to  any 
one  person  or  company ;  and  such  lands 
shall  not  be  subject  to  pre-emption,  home- 
stead entry  or  any  other  entry  under  the 
land  laws  of  the  United  States,  -whether  sur- 
veyed or  unsurveyed,  but  shall  be  reserved 
for  school  purposes  only."  Section  7  of  Ordi- 
nance No.  1,  appended  to  the  state  Constitu- 


tion, reads  thus:  "The  state  hereby  accepts 
the  several  grants  of  land  from  the  United 
States  to  the  state  of  Montana  mentioned  in 
an  act  of  Congress  (the  enabling  act)  upon 
the  terms  and  conditions  therein  provided." 
Section  1  of  article  17  of  the  state  Constitu- 
tion reads  as  follows:  "All  lands  of  the  state 
that  have  been,  or  that  may  hereafter  be 
granted  to  the  state  by  Congress,  and  all 
lands  acquired  by  gift  or  grant  or  devise, 
from  any  person  or  corporation,  shall  be  pub- 
lic lands  of  the  state,  and  shall  be  held  in 
trust  for  the  people,  to  be  disposed  of  as 
hereafter  provided,  for  the  respective  pur- 
poses for  which  they  have  been  or  may  be 
granted,  donated  or  devised;  and  none  of 
such  land,  nor  any  estate  or  interest  therein, 
shall  ever  be  disposed  of  except  in  pursuance 
of  general  laws  providing  for  such  disposi- 
tion, nor  unless  the  full  market  value  of  the 
estate  or  Interest  disposed  of,  to  be  ascer- 
tained In  such  manner  as  may  be  provided 
by  law,  be  paid  or  safely  secured  to  the 
state;  nor  shall  any  lands  which  the  state 
holds  by  grant  from  the  United  States  (In 
any  case  In  which  the  manner  of  disposal 
and  minimum  price  are  so  prescribed)  be 
disposed  of,  except  in  the  manner  and  for 
at  least  the  price  prescribed  in  the  grant 
thereof,  without  the  consent  of  the  United 
States.    •    •    •" 

It  has  been  repeatedly  held  that  the  fund 
created, from  the  sale  of  lands  granted  to 
the  state  by  the  federal  Congress  for  a  par- 
ticular purpose  is  a  trust  fund  "established 
by  law  in  pursuance  of  the  act  of  Congress." 
See  State  ex  rel.  Blckford  v.  Cook,  17  Monfc 
529,  43  Pac.  928;  State  ex  rel.  Dildlne  v.  Col- 
lins, 21  Mont.  448,  53  Pac.  1114;  State  ex  rel. 
Koch  V.  Barret,  26  Mont  62,  66  Pac.  504. 
Section  7332,  Rev.  Codes,  provides.  In  part: 
"The  following  Is  a  classification  of  the  es- 
tate and  rights  In  lands  subject  to  be  taken 
for  public  use:  (1)  A  fee  slmpie,  when  tak- 
en for  public  buildings  or  grounds  or  for 
permanent  buildings,  for  reservoirs  and  dams, 
and  permanent  flooding  occasioned  thereby, 
or  for  an  outlet  for  a  flow,  or  a  place  for 
the  deposit  of  ddbris  or  tailings  of  a  mine." 
It  seems  clear  from  the  allegations  of  the 
complaint  that  the  plaintiffs  In  the  .Steele 
Case  seek  to  take  a  fee-simple  title  to  the 
lands  of  the  state.  We  hold  that  the  title 
in  fee  to  state  common  school  lands,  granted 
by  section  10  of  the  enabling  act,  cannot  be 
acquired  in  condemnation  proceedings.  In 
the  case  of  HolUster  v.  State,  supra,  the  Su- 
preme Court  of  Idaho  took  an  opposite  view. 
Mr.  Justice  Ailshie  writing  the  opinion  said: 
"Again,  It  is  urged  by  appellant  that  the 
court  bad  no  jurisdiction  of  the  subject- 
matter  of  the  action;  that  the  act  of  Con- 
gress known  as  the  'Idaho  Admission  Act,' 
granting  sections  16  and  36  in  each  town- 
ship to  the  state  for  school  purposes,  and 
providing  that  sucb  lands  'shall  be  disposed 
of  only  at  public  sale,  the  proceeds  to  con- 
stitute a  permanent  school  fund,'  prohibited 
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the  taking  of  this  proi)erty  under  the  claim 
of  eminent  domain.  Under  this  act  It  is 
claimed  that  the  state  cannot  authorize  any 
disposition  of  such  lands  other  than  at  pub- 
lic sale,  and  that,  therefore,  the  court  had 
no  Jurisdiction  of  an  action  to  condemn  any 
such  lends  to  a  public  use.  •  •  •  When 
Idaho  became  a  state,  it  at  once  necessarily 
assumed  the  power  of  eminent  domain,  one 
of  the  inalienable  rights  of  sovereignty ;  and 
that  right,  we  take  it,  may  be  exercised  over 
all  property  within  its  Jurisdiction.  •  •  » 
But  even  if  Congress  had  the  authority,  In 
granting  these  lands  to  the  state,  to  restrict 
and  prohibit  the  state  In  the  exercise  of  the 
power  of  eminent  domain,  we  do  not  think 
It  was  intended  or  attempted  In  the  admis- 
sion act  It  was  evidently  the  purpose  of 
Congress  in  granting  sections  16  and  36  in 
each  township  to  the  state  for  school  pur- 
poses to  provide  that  the  revenue  and  income 
from  all  such  lands  should  go  to  the  school 
fund,  and  that,  when  sold,  it  should  l>e  at 
the  highest  market  price.  -  We  cannot  believe 
that  Congress  meant  to  admit  into  the  Union 
a  new  state,  and  by  that  very  act  throttle 
the  purposes  and  objects  of  statehood  by  plac- 
ing a  prohibition  on  its  internal  improve- 
ments. To  prohibit  the  state  the  right  of 
eminent  domain  over  all  the  school  lands 
granted  would  lock  the  wheels  of  progress, 
drive  capital  from  our  borders,  and  in  many 
Instances  necessitate  settlers  who  have  taken 
homes  in  the  arid  portions  of  the  state,  seek- 
ing a  livelihood  elsewhere."  We  are  unable 
to  agree  with  the  reasoning  of  the  learned 
Judge.  It  seems  to  us  that  the  decision  on 
this  point  simply  amounts  to  a  declaration 
that  the  Congress  of  the  United  States  did 
not  mean  what  it  said  when  it  commanded 
that  sections  16  and  36  in  every  township 
should  be  sold  at  public  sale.  Neither  can 
we  agree  that  there  is  any  question  of  the 
right  of  the  United  States  to  dictate  and 
restrict  the  manner  in  which  the  state  shall 
dispose  of  the  lands.  They  all  belonged  to 
the  United  States.  A  grant  to  the  state,  as 
trustee  for  its  common  schools,  was  In  con- 
templation, and  we  know  of  no  authority 
which  has  the  power  to  question  the  right 
of  the  grantor  to  niake  such  terms  as  it  saw 
fit.  Neither  is  there  any  authority  in  the 
state  to  change  the  terms  of  the  grant  with- 
out the  consent  of  the  Congress  of  the  Unit- 
ed States.  The  framers  of  the  state  Constitu- 
tion did  not  attempt  to  do  so.  They  express- 
ly agreed,  for  the  state,  not  to  dispose  of  any 
lands  granted  by  the  United  States  in  any 
case  in  which  the  manner  of  disposal  was 
prescril)ed  in  the  grant,  except  in  the  man- 
ner prescribed,  without  the  consent  of  the 
United  States.  It  is  expressly  declared  in 
the  enabling  act  that  the  territory  of  Montana 
may  become  the  state  of  Montana  "as  here- 
inafter provided";  that  "sections  16  and  3G 
are  hereby  granted  for  the  support  of  com- 
mon schools" ;  that  "all  lands  herein  granted 
or  educational  purposes  shall  be  disposed 


of  only  at  public  sale."  The  Congress  is  pre- 
sumed to  have  had  good  and  sufficient  reason 
for  thus  restricting  the  right  of  alienation, 
and  the  state  solemnly  accepted  the  condi- 
tions. If  those  restrictive  words  can  be  dis- 
regarded in  favor  of  the  right  to  exercise 
eminent  domain,  then  the  condition  of  the 
grant  is  not  general  in  its  application,  as 
its  phraseology  would  appear  to  Indicate,  ex- 
ceptions may  be  read  into  it,  and  the  en- 
tering wedge  be  inserted  by  which  the  saje 
guard  may  be  entirely  broken  down  and  re- 
moved. The  Supreme  Court  of  Washington 
in  State  ex  rel.  Heuston  v.  Maynard,  31 
Wash.  132,  71  Pac.  775,  said:  "The  manner 
of  the  disponitlon  of  the  sale  of  such  lands 
♦  •  •  is  subject  to  the  limitations  con- 
tained in  section  11  of  the  act."  The  Su- 
preme Court  of  North  Dakota  in  Board  ▼. 
McMillan,  12  N.  D.  280,  96  N.  W.  310,  said: 
"Perhaps  it  is  not  necessary  to  state  that  by 
the  acceptance  of  the  grant  for  educational 
purposes  ♦  •  •  a  trust  was  created,  the 
character  of  which  was  fixed  by  the  terms 
of  the  grant  By  the  mere  acceptance  of 
the  grant  the  honor  of  the  state  was  pledged 
to  the  observance  of  the  obligation  of  the 
trust    •    •    •" 

We  cannot  think  that  the  mere  fact  that 
certain  individuals  may  not  condemn  a  por- 
tion of  a  school  section  which  happens  to  be 
particularly  advantageous  as  a  dam  site 
for  generating  electricity  will  have  the  ef- 
fect of  placing  a  prohibition  upon  internal 
Improvements,  or  lock  the  wheels  of  progress, 
or  necessitate  the  removal  of  settlers.  Pro- 
vision is  made  for  the  disposal  of  these 
lands  at  public  sale,  and  tn  our  Judgment 
this  provision  will  eventually  be  invoked  not 
only  to  enhance  and  enlarge  the  internal  Im- 
provements of  the  state,  but  to  put  money 
into  the  common  school  fund  at  the  same 
time.  Not  such  a  sum  as  three  commission- 
ers or  a  petit  jury  in  a  county  may  think 
adequate,  but  such  an  amount  as  shall  be 
realized  from  competitive  bidding  in  open 
and  unrestricted  competition.  We  think-  the 
Congress  of  the  United  States  and  the  fram- 
ers of  our  Constitution  so  intended,  and  we 
so  hold.  While  it  is  true  that  the  power  of 
eminent  domain  is  one  of  the  inherent  and  in- 
alienable rights  of  sovereignty  and  may  ordi- 
narily be  exercised  over  all  property  with- 
in the  Jurisdiction  of  the  state,  it  is  not  to  be 
supposed  that  this  right  is  so  limitless  as  to 
enable  the  state  to  violate  its  contract  witb 
the  federal  government 

Other  questions  are  raised  and  argued  in 
the  briefs  of  counsel,  but  it  is  thought  that 
the  foregoing  disposition  of  the  main  ques- 
tion makes  the  solution  of  others  unnecessary. 
If  we  are  in  error,  the  fact  may  be  brought 
to  our  attention. 

It  is  ordered  that  a  writ  issue  prohibitiiig 
the  respondents  from  further  proceeding  in 
the  case  of  Steele  et  al.  v.  State  of  Montana 
et  al.,  in  so  far  as  such  proceedings  will  In 
any  way  affect  those  i)ortlons  of  section  36, 
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township  22  N.  of  range  80  W.,  county  of 
Sanders   and   state   oC   Montana,   mentionecl 
and   described   in    the  plaintiffs'   complaint 
Costs  to  tbe  relator. 
Writ  granted. 

HOIXOWAY,  J.,  concurs.  BRANTIiY,  a 
J.,  being  absent,  takes  no  part  in  the  forego- 
ing decision. 


((7  Or.    E3S) 

TALBOT  ▼.  COOK. 
(Supreme  Court  of  Oregon.    Jan.  10,  1911.) 

L  MoBTOAOES    ({   654*) — FoBKOLosuBB— Coir 
VBYANCE  TO  PiDBCHASEa— Statute  or  Lim- 
itation. 

Where  a  decree  of  foreclosure  was  made 
and  confirmed  in  1896,  and  in  1001  the  then 
sheriff  executed  to  the  holder  of  certificate  of 
■ale  a  sheriff's  deed  conveying  the  premises  in 
question,  the  fact  that  tbe  sheriff  under  B.  & 
C.  Comp.  {  7,  subd.  1,  after  three  years,  could 
successfully  resist  a  mandamus  compelling  him 
to  execute  a  deed,  does  not  prohibit  him  from 
voluntarily  performing  this  duty  originally  en- 
Joined  by  law,  and  executing  a  valid  deed,  inde- 
pendent of  section  1035,  B.  &  C.  Comp.,  pro- 
viding that,  where  a  sheriff  has  failed  to  make 
a  deed  during  his  term  of  o£Sce.  the  then  sheriff, 
at  nny  time  after  such  purcliaser  shall  be  en- 
titled to  a  deed,  shall  execnte  snch  conveyance. 
[Ed.  Note.— For'  other  cases,  see  Mortgages, 
Cent  Dig.  {  1585;    Dec.  Dig.  §  554.*] 

2.~MoRTOAOBs  (i  143*)— PosBSssion  or  Hobt- 

OAOOB- Advebse  Natube. 

The  possession  of  a  mortgagor  and  her  dev- 
isee cannot  be  held  adverse  to  the  claim  of  the 
mortgagee,  even  after  judgment  and  sale  in 
foreclosure,  in  the  absence  of  any  overt  act  in- 
dicating a  change  of  attitude  toward  tbe  mort- 
gagee or  his  successor  in  interest,  the  purchaser 
•t  tbe  foreclosure  sale,  from  that  of  a  voluntary 
mortgagor  to  that  of  a  hostile  claimant. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  S  281 :    Dec.  Dig.  {  143.*] 

&  Advebse  Possession  (H  16,  29*)— Actual 
Possession — Notoriods  Possession. 

The  mere  cutting  of  firewood  by  the  mort 
gagor  on  aninclosed  and  unoccupied  land  for 
use  at  her  residence  or  other  laud,  and  passing 
over  it  on  a  roadway  thereon,  are  not  such  ac- 
tual or  open  and  notorious  possession  as  will 
ripen  into  title  sgainst  the  claim  of  the  mort- 
gagee or  the  purchaser  at  the  foreclosure  sale. 

[EM.  Note.— For  other  rases,  see  Adverse  Pos- 
session, Dec.  Dig.  U  16,  29.*] 

Appeal  from  Circuit  Court,  Mnltuomah 
County ;  Thos.  6'Day,  Jndse. 

Snlt  by  Ella  Talbot  against  Vincent  Cook. 
Jndgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Tbe  complaint  In  this  salt  was  framed  for 
tbe  purpose  of  determining  an  adverse  claim. 
Interest,  or  estate  of  the  defendant  in  tlie 
tract  of  land  in  question,  and  to  quiet  tbe 
title  of  plaintiff  therein,  pursuant  to  section 
616,  B.  ft  C.  Comp.  Tbe  answer  denies  the 
title  of  tbe  plaintiff,  and  on  behalf  of  tbe 
defendant  claims  to  deralgn  title  for  him 
by  virtue  of  tbe  foreclosure  of  a  mortgage 
upon  the  premises  in  question  given  by  the 
mother  of  the  plaintiff,  through  whom  the 
plaintiff  claims.    The  reply  admits  that  the 


plaintiff's  mother,  being  at  the  time  the  oVn- 
er  of  the  premises,  gave  the  mortgage  men- 
tioned, and  that  a  decree  of  foreclosure  wa? 
duly  made,  rendered,  and  entered  of  record, 
as  alleged  in  tbe  answer,  April  20,  1893,  but 
denies  the  subsequent  proceedings  In  tbe 
foreclosure  salt  and  denies  tbe  defendant's 
claim  of  title.  The  reply  also,  as  new  mat- 
ter, alleges  "that  neither  the  defendant/ nor 
bis  ancestors,  predecessors,  or  grantors  have 
been  seised  or  possessed  of  the  real  estate 
aescrlbed  In  the  complaint  herein  within  ten 
years  before  tbe  date  of  the  commencement 
of  this  suit"  From  findings  and  a  decree 
of  tbe  circuit  court  In  favor  of  tbe  defend- 
ant, tbe  plaintiff  has  appealed. 

Granville  O.  Ames,  for  appellant  A.  B. 
Clark,  for  respondent 

BUBNETT,  J.  (after  stating  tbe  facts  as 
above).  It  appears  in  tbe  evidence,  and  was 
virtually  conceded  at  tbe  hearing  in  this 
court  that  the  sherifTs  sale  In  pursuance 
of  the  decree  of  foreclosure  was  made 
June  10,  1896,  was  confirmed  Jane  26,  1806, 
and  that  a  subsequent  sheriff,  on  July  11, 
1901,  made,  executed,  and  delivered  to  ,tbe 
then  holder  of  tbe  certificate  of  sale,  from 
whom  tbe  defendant  derives  title,  a  sheriff's 
deed  In  due  form  of  law,  conveying  to  tbe 
bolder  of  the  certificate  tbe  premises  in 
question,  so  far  as  he  might  lawfdlly  do,  by 
virtue  of  tbe  proceedings  bad  in  die  fore- 
closure salt 

Tbe  principal  contention  of  tbe  plaintiff  is 
that  because  the  sheriff  then  In  office  could 
not  be  compelled  by  mandamus  to  execute  a 
deed  to  tbe  bolder  of  the  certificate  after 
three  years,  owing  to  tbe  statute  of  limita- 
tions (B.  ft  C.  Comp.  {  7,  subd.  1),  neither  be 
nor  bis  successor  In  office  had  any  right  or 
power  voinntarlly  to  execute  a  sheriff's  deed 
after  the  expiration  of  the  three  years  pre- 
scribed in  that  statute  of  limitations,  and 
hence  that  the  sheriff's  deed,  through  which 
tbe  defendant  here  deralgns  title.  Is  void.  In 
support  of  his  contention,  counsel  for  plain- 
tiff cites  one  line  of  authorities  holding  under 
such  a  statute  that  the  officer  cannot  be  com- 
pelled to  execute  a  deed  after  the  expiration 
of  the  statute  of  limitations.  This  may  be 
conceded  as  a  general  principle,  but  It  has 
no  application  herein,  for  the  then  sheriff  did 
In  fact  execute  a  deed  to  defendant's  prede- 
cessor In  Interest.  It  Is  true,  he  might  not 
have  been  compelled  to  make  the  conveyance, 
and  could  have  pleaded  the  statute  of  limi- 
tations as  against  an  action  in  mandamus  to 
compel  him  to  execute  It,  If  that  statute 
were  applicable.  But  no  such  case  arose, 
and  tbe  subsequent  sheriff,  by  his  actlmi. 
In  the  matter,  performed  a  dnty  enjoin- 
ed upon  him  by  law,  waiving  tbe  statute 
of  limitations,  which  might  have  operated  in 
his  favor  as  against  a  writ  of  mandamus  to 
compel  him  to  execute  the  deed.  Of  thlt 
sort  of  cases,  the  leading  one  cited  by  coun- 
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sel  for  api)el1ant  te  Hlntrager  t.  Traut,  69 
Iowa,  747,  27  N.  W.  807,  where  the  purchaser 
sought  by  mandamus  to  compel  the  officer  to 
convey,  and  the  ofllcer  successfully  pleaded 
the  statute  of  limitations  as  a  reason  why 
he  should  not  be  thus  compelled.  The  stat- 
ute of  limitations  in  such  -cases  furnishes 
ground  for  questions  between  the  purchaser 
and  the  officer,  but  does  not  affect  the  relations 
existing  between  the  parties  to  the  suit,  at 
least  during  the  period  within  which  the  de- 
cree would  be  a  lien  upon  the  land. 

Another  class  of  cases  cited  by  the  plain- 
till  is  composed  of  those  In  which  the  statute 
affirmatively  states  that  a  certificate  of  sale 
shall  be  void  and  no  deed  shall  issue  within 
a  certain  period  prescribed;  or  that  no  li- 
cense for  sale  shall  be  in  force  after  a  cer- 
tain period  and  such  like  provisions.  Cases 
of  that  kind  are  Macy  v.  Raymond,  9  Pick. 
(Mass.)  287 ;  Ryhlner  v.  Frank,  105  lU.  326 ; 
bnt  they  are  not  applicable  to  the  case  at 
bar  because  no  limitation  is  expressly  pro- 
vided by  our  Code  against  the  time  within 
which  a  sheriff  may  execute  a  deed  to  the 
purchaser  at  a  foreclosure  sale. 

A  third  class  of  i&sea  is  like  Dixon  v.  Dlx- 
on,  89  App.  Div.  603,  85  N.  Y.  Supp.  609.  In 
that  case  40  years  had  elapsed  between  the 
Issuance  of  the  certificate  of  sale  and  the 
making  of  the  deed.  The  lien  of  the  Judg- 
ment had  long  expired  without  the  debtor's 
title  having  been  questioned,  and  under  those 
circumstances  the  court  presumed  that  either 
the  Judgment  had  been  paid  or  that  the  land 
had  been  redeemed,  and  that  the  foundation 
of  the  deed  which  was  the  lien  of  the  Judg- 
ment, having  disappeared,  the  deed  was  void ; 
but  the  reasoning  of  that  class  of  cases  does 
not  apply  in  this  case. 

The  decree  of  foreclosure  here  was  enter- 
ed April  20, 1895,  and  its  lien  would  have  op- 
erated for  10  years  thereafter;  but  before 
the  expiration  of  that  time  the  deed  was 
made  on  July  11,  1901,  which  circumstance 
distinguishes  it  from  the  class  of  cases  of 
which  Dixon  v.  Dixon,  supra,  is  an  example. 
It  does  not  follow  because  the  sheriff  could 
successfully  resist  by  means  of  the  statute 
of  limitations  a  mandamus  compelling  blm  to 
execute  the  deed,  that  he  could  not  voluntari- 
ly have  performed  this  duty  originally  en- 
Joined  upon  him  by  law,  independent  of  the 
statute  (section  1035,  B.  &  C.  Comp.),  to  which 
attention  will  be  presently  given.  In  good 
reason,  therefore,  especially  until  the  lien  of 
the  decree  would  otherwise  lapse,  the  then 
sheriff  might  convey  to  the  holder  of  the  cer- 
tificate, as  was  held  by  this  court  in  Moore 
v.  Willamette  Transportation  Co.,  7  Or.  359, 
and  such  a  conveyance  would  be  effective  for 
the  purpose  disclosed  by  its  terms. 

Bnt,  in  addition  to  this  reasoning,  section 
1035,  6.  A  C.  Comp.,  provides  "that  in  all 
cases  where  real  property  has  been  or  may 
be  sold  under  execution  by  any  sheriff,  and 
he  shall  fail  or  neglect,  during  his  term  of 
office  by  virtue  of  the  expiration  thereof  or 


otherwise,  to  make  or  execute  a  proper  sher- 
iff's deed,  conveying  said  property  to  the  pur- 
chaser; or  if  through  mistake  in  its  execu- 
tion, or  otherwise,  any  sheriff's  deed  shall 
be  inoperative,  the  sheriff  in  office  at  any 
time  after  such  purchaser  shall  be  entitled 
to  a  deed  shall  execute  such  conveyance,  and 
such  conveyance  so  executed  shall  have  the 
same  force  and  effect  as  if  made  by  the  sher- 
iff who  made  the  sale."  The  effect  of  the 
words,  "at  any  time  after  such  purchaser 
shall  be  entitled  to  a  deed"  would  seem  to 
take  such  transactions  out  of  the  terms  of 
section  7,  subd.  1,  B.  &  C  Comp.,  supra,  for 
effect  must  be  given  to  all  the  words  of  the 
statute  set  forth  in  section  1035,  especially  as 
that  statute  Is  remedial  in  Its  nature,  and 
must  therefore  be  construed  liberally. 

The  plaintiff  further  claims  title  by  ad- 
verse possession  of  the  premises  In  question 
as  against  the  defendant,  continuing  for  more 
than  10  years  prior  to  the  commencement  of 
this  suit.  In  passing  upon  this  question, 
some  consideration  must  be  given  to  the 
nature  and  situation  of  the  land  in  dispute. 
The  testimony  shows  that  the  premises  had 
at  one  time  been  partially  cleared,  but  had 
never  been  Inclosed  or  cultivated  in  any  way, 
and  had  afterwards  grown  up  to  underbrush 
and  small  timber ;  that  the  only  acts  of 
ownership  or  occupancy  exercised  by  the 
plaintiff  were  an  occasional  cutting  of  a  few- 
cords  of  wood  for  her  personal  use  in  her 
residence  on  another  tract  of  land,  and  In 
casually  passing  over  a  roadway  on  the 
land. 

"There  are  five  essential  elements  neces- 
sary to  constitute  an  effective  adverse  pos- 
session: First,  the  possession  must  be  ho8tll€> 
and  under  a  claim  of  right;  second,  it  must 
be  actual;  third,  it  must  be  open  and  no- 
torious; fourth.  It  must  be  exclusive;  and, 
fifth.  It  must  be  continuous.  If  any  of  these 
constituents  is  wanting,  the  possession  will 
not  effect  a  bar  of  the  legal  title."  1  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  795;  Jasi)erson  v. 
Scharlnkow,  150  Fed.  571.  80  C.  C.  A.  373,  16 
L.  R.  A.  (N.  8.)  1178,  and  notes ;  McNear  v. 
Gulstin,  50  Or.  377,  92  Pae.  1075.  If  the 
plaintiff  was  ever  in  possession  of  this  land 
her  possession  was  not  hostile  in  Its  origin. 
She  claims  as  the  devisee  of  her  mother,  who 
Is  admitted  to  have  mortgaged  this  land  and 
to  have  appeared  and  defended  the  suit  for 
the  foreclosure  of  that  mortgage.  The  testi- 
mony does  not  disclose  any  overt  act  on  the 
part  of  the  plaintiff  herein  or  her  mother, 
under  whom  she  claims,  indicating  any 
change  of  purpose  or  attitude  towards  the 
mortgagee  or  his  successor  in  interest  The 
plaintiff  cannot  claim  any  better  right  or  sit- 
uation in  that  respect  than  her  predecessor 
in  Interest,  and  before  she  can  contend  that 
her  possession  Is  hostile  in  its  origin  she  must 
by  some  additional  act  show  that  she  changes 
her  situation  from  a  voluntary  mortgagor  to 
that  of  a  hostile  claimant  Whatever  her 
possession  was.  It  lacks  the  element  of  being 
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actual  or  open  or  notorious.  The  mere  casual 
catting  of  tbe  wood  on  tbe  land  and  passing 
over  It  back  and  forth  are  not  sufficient  to 
constitute  that  open  and  notorious  possession 
of  wild  or  uninclosed  land  requisite  as  an 
element  of  adverse  holding  sufficient  to  de- 
feat the  legal  title  evidenced  by  the  sberlll's 
deed. 

For  these  reasons.  If  for  no  other,  the 
claim  of  title  by  adverse  possession  in  the 
plaintlfr  must  fall.  We  conclude  that  the 
BherltTs  deed  was  sufficient  In  law  to  pass 
the  legal  title,  In  addition  to  the  equitable 
title,  which  had  already  passed  by  virtue  of 
a  foreclosure  and  sale,  and  that  under  the 
circamstances  of  this  land  being  wild  and  un- 
inclosed the  deed  conveying  the  legal  title 
drew  after  it  possession  In  defendant's  gran- 
tor as  against  any  showing  of  adverse  pos- 
session on  tbe  part  of  the  plaintiff  disclosed 
by  the  testimony.  Swift  v.  Mulkey,  14  Or. 
59,  12  Pac.  76;  Altschul  v.  O'Neill,  35  Or. 
202,  58  pac.  95. 

Having  determined  that  the  sheriffs  deed 
to  defendant's  grantor  was  effectual  to  pass 
the  legal  title  and  draw  after  it  the  pos- 
session of  the  premises  in  question.  It  is  un- 
necessary to  consider  the  offer  of  the  plain- 
tiff made  in  her  reply  to  redeem  the  land 
from  the  lien  of  tbe  original  mortgage.  That 
privilege  was  afforded  In  the  regular  course 
of  the  foreclosure  suit,  but  was  allowed  to 
lapse.  A  court  of  equity,  following  tbe  law, 
as  the  maxim  teaches,  cannot  now  resurrect 
that  lost  privilege,  at  least  without  a  better 
showing  than  tbe  mere  fluctuation  of  land 
values. 

These  considerations  lead  to  tbe  conclusion 
that  the  defendant  Is  the  owner  In  fee  sim- 
ple and  entitled  to  the  possession  of  the  land 
In  question.  The  decree  of  the  court  below 
should  be  affirmed,  and  It  Is  so  ordered. 


(68  Or.    «3) 
TURNHAM   T.   CALUltfET  &   OREGON 
MINING  CO.t 

(Supreme  Court  of  Oregon.    Jan.  17,  1911.) 

i,   CONTBACTS     (I     188*)— OoNSTBUCnON— PAB- 

IIE8  Bound. 

An  agreement  between  Individuals  which 
provided  that  one  party  aijreed  to  accept  in  sat- 
isfaction of  bis  claims  arising  out  of  a  sale  of 
mining  property  to  a  corporation  a  specified 
sum  paid  in  cash  by  tbe  adverse  party  and  a 
promise  to  pay  an  additional  sum  out  of  tbe 
second  payment  to  be  made  to  tbe  vendors  of  the 
property,  and  signed  by  tbe  parties  as  individ- 
uals, created  an  individual  liability  only,  and 
the  corporation  purchasing  the  property  was 
not  bound  thereby. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Dec.  Dig.  I  18&*] 

2.  Fbauds,  Stattttb  of  (J  17*)— Promisk  to 
Pat  Deht  op  Another— Evidence. 

Under  Lk  O.  L.  I  808.  providine  that  an 
agieement  to  answer  for  the  debt  of  another, 
is  void  unless  in  writing,  one  cannot  prove  by 
parol  that  a  corporation  assumed  an  obligation 


incnrred  by  an  individual  and  agreed  to  pay  tbe 
same. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  S|  10^  17;    Dec.  Dig.  i 

3.  Pbabds,    Statdtb   of   (!   146*)— Corpora- 
tions (i  518*)  — Contracts— Undisclosed 

PbINCIPAL— C0MPI.AINT. 

Tbe  complaint  in  an  action  against  a  cor- 
poration purchasing  minins  property  wbicb  al- 
leged the  employment  by  tbe  owner  of  plaintiff 
to  procure  a  purchaser ;  that  on  the  date  of  the 
contract  of  purchase,  a  third  person  acting  as 
a^ent  of  a  corporation  and  in  its  behalf  agreed 
with  plaintiff  that  if  he  would  relinquish  the 
claim  for  commission  for  the  sale  of  the  prop- 
erty to  the  corporation,  the  third  person  would 
pay  to  plaintiff  a  specified  sum  in  cash,  and 
an  additional  sum  when  tbe  second  payment  on 
the  purchase  price  should  be  made,  and  that 
the  corporation  subsequently  assumed  the  obli- 
gation and  agreed  to  pay  tbe  same,  proceeded 
on  the  theory  that  the  original  obligation  was 
personal  to  tbe  third  person  and  that  subse- 
quently the  corporation  assumed  that  obligation, 
and  did  not  proceed  against  the  corporation  as 
an  undisclosed  principal,  for  to  do  so,  tbe  com- 
plaint must  allege  that  the  original  contract 
was  made  directly  by  tbe  corporation,  and  there 
could  be  no  recovery  unless  tbe  corporation  as- 
sumed the  obligation  in  writing  within  the  stat- 
ute of  frauds,  U  O.  L.  |  808. 

[EA.  Note.— For  other  cases,  see  Frands, 
Statute  of.  Cent  Dig.  |  355;  Dec.  Dig.  1 146;* 
Corporations,  Dec.  Dig.  I  61S.*1 

4.  Corpobations    (S    513*)  —  Contracts    by 
AoENT— Ratification— Plea  din  o. 

The  complaint  did  not  state  a  case  of  rati- 
fication by  tbe  corporation  with  full  knowledge 
of  tbe  contract  made  by  the  third  person  hav- 
ing no  power  to  represent  the  corporation,  and 
there  could  be  no  recovery  on  the  theory  of 
ratification. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  513.*] 

6.  CONTBAOTS  (I  188*) — Considebation. 

A  promise  by  a  broker  employed  by  the 
owner  to  procure  a  purchaser,  made  to  a  third 
person,  to  take  a  specified  sum  in  cash  and  tbe 
promise  of  the  third  person  for  an  additional 
payment  in  the  future  in  satisfaction  of  tJs 
claim  for  commissions  arising  out  of  a  sale  of 
property  to  a  corporation,  does  not  result  In 
any  benefit  to  the  corporation  in  absence  of 
proof  that  the  corporation  paid  less  for  the 
property  than  it  agreed  to  or  that  Its  obligation 
to  tlie  owner  was  diminished  by  reason  of  the 
promise,  and  the  agreement  of  the  third  person 
for  tbe  additional  payment  though  made  in  be- 
half of  the  corporation,  may  not  be  enforced 
against  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  809;   Dec.  Dig.  |  188.*] 

Appeal  from  Circuit  Court,.  Josephine 
County;   H.  K.  Hanna,  Judge. 

Action  by  W.  T.  Turnbam  against  the  Calu- 
met &  Oregon  Mining  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  directions. 

In  this  case,  after  alleging  the  corporate 
character  of  the  defendant,  tbe  complaint 
states  In  substance  that  prior  to  April  1, 
1905,  tbe  plaintiff  had  an  agreement  in  writ- 
ing with  three  men,  Burke,  Albright,  and 
Wlntjen,  whereby  If  he  should  find  a  pur- 
chaser for  certain  mining  property  owned  by 
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ihem  be  would  be  entitled  to  all  of  tbe  pur- 
cbase  price  received  for  said  mines  In  excess 
of  $20,000 ;  that  In  pursuance  of  bis  contract 
of  employment  as  4  real  estate  agent  be 
procured  one  Timothy  F.  Hopkins  as  a  pur- 
chaser for  said  property;  that  afterwards 
Hopkins  associated  himself  with  several  oth- 
er men  with  whom  he  ineori)orated  and  or- 
ganized the  defendant  corporation  for  the 
purpose  of  buying  the  property,  and  that  the 
corporation  entered  into  a  contract  for  the 
purchase  of  this  mining  proi>erty.  Tbe  com- 
plaint then  states  that  on  or  about  tbe  date 
of  tbe  contract  for  tbe  purchase  of  tbe  min- 
ing property  "Hopkins  acted  for  and  in  be- 
half and  as  tbe  agent  of  tbe  defendant  cor- 
poration, and  did  on  behalf  of  said  defend- 
ant corporation  agree  to  and  with  tbe  plain- 
tiff that  tf  tbe  plaintifC'  would  relinquish  all 
claim  be  bad  for  commission  for  tbe  sale 
of  said  property  to  tbe  Calumet  &  Oregon 
Mining  Company,  that  he  would  pay  to  tbe 
said  plaintiff  tbe  sum  of  one  hundred  eighty 
dollars  cash,  and  tbe  further  sum  of  two 
thousand  dollars  when  tbe  second  payment 
ahonld  be  made  on  the  purchase  price  of  said 
mines;  that  the  Calumet  A  Oregon  Mining 
Company  thereafter  assumed  the  said  obli- 
gation and  agreed  to  pay  same;  that  prior 
to  tbe  commencement  of  this  suit  and  prior 
to  the  1st  day  of  April,  1906,  the  defendant 
did  make  a  second  and  third  payment  on  tbe 
purchase  price  of  said  mine  to  tbe  owners 
tbereor';  and  further  alleges  a  demand  of 
tbe  payment  of  tbe  sum  of  |2,000.  The  an- 
swer denies  all  the  alllgationa  of  tbe  com- 
plaint except  that  it  admits  tbe  payment  by 
the  defendant  of  certain  sums  of  money  on 
the  purchase  price  of  the  premises  purchas- 
ed by  it  from  Burke,  Albright  and  VVintjen. 
At  the  trial  tbe  circuit  court  denied  tbe  de- 
fendant's motion  for  nonsuit  and  submitted 
the  case  to  tbe  Jury.  A  verdict  was  returned 
for  the  plaintiff  in  the  sum  of  |2,000,  on  wlilcb 
a  Judgment  was  rendered,  and  defendant  ap- 
pealed. 

Hough  &  Blanchard,  for  appellant    Robert 
Glenn  Smith,  for  respondent. 

-  BURNETT,  J.  (after  stating  the  facta  as 
above).  It  will  be  noted  that  tbe  complaint 
alleges  an  original  individual  promise  of 
Hopkins.  It  is,  indeed,  stated  in  the  com- 
plaint that  "Hopkins  acted  for  and  in  be- 
balf  and  as  tbe  agent  of  tbe  defendant  cor- 
poration," and  did  on  its  behalf  make  the 
agreement,  etc.,  but  It  is  not  alleged  that 
this  was  done  originally  by  tbe  authority  of 
the  defendant  or  that  with  subsequent  knowl- 
edge it  ratlSed  or  made  the  agreement  of 
Hopkins  its  own.  To  support  tbe  allegation 
about  the  agreement  between  tbe  plaintiff 
and  Hopkins,  the  plaintiff  Introduced  in  evi- 
dence a  written  contract  made  and  entered 
into  March  31,  1905,  by  and  between  Hop- 
kins, as  party  of  tbe  first  part,  and  Turn- 
bam,  plalutUI  herein,  party  of  tbe  second 


part,  whereby  "tbe  party  of  the  second  part, 
for  and  In  consideration  of  the  sum  of  one 
hundred  eighty  ($180)  dollars  cash  in  hand 
paid  by.  the  party  of  the  first  part,  hereby 
agrees  and  does  hereby  accept  said  sum  in 
full  satisfaction  of  all  claims  of  whatsoever 
kind  or  nature  arising  out  of  the  sale  of 
tbe  Oolden  Eagle  Mining  properties  to  tbe 
Calumet  ft  Oregon  Mining  Company,  save 
and  except  that  the  said  party  of  tbe  second 
part  shall  be  entitled,  as  has  already  beea 
provided,  to  an  additional  two  thousand  dol- 
lars  ($2,000)  out  of  tbe  second  payment  to 
be  paid  Wlntjen,  Burke,  and  Albright  on  the 
properties  alMve  mentioned."  This  agree- 
ment was  signed  by  the  plaintiff  and  T.  F. 
Hopkins  as  individuals  without  further  des- 
ignation. As  alleged  in  tbe  complaint  and 
as  set  forth  in  tbe  contract  between  tbe 
plaintiff  and  Hopkins,  this  clearly  constitut- 
ed an  Individual  liability  of  Hopkins.  In 
tbe 'face  of  tbe  denials  in  tbe  answer  it  be- 
came necessary  for  tbe  plaintiff  to  prove  the 
allegation  of  bis  complaint  "that  tbe  Calu- 
met &  Oregon  Mining  Company  thereafter 
assumed  the  said  obligation  and  agreed  to 
pay  same."  Tbe  evident  purpose  of  this  al- 
legation is  to  assert  a  new  promise  by  the 
defendant  to  pay  the  debt  incurred  by  Hop- 
kins in  his  agreement  with  plaintiff;  but  it 
may  well  be  doubted  if  the  pleading  is  suffi- 
cient for  that  purpose  In  that  it  does  not 
state  tbe  consideration  for  the  new  promise 
attributed  to  the  defendant  9  Cyc.  717;  4 
Enc.  PI.  ft  Pr.  928;  Southern  Ind.  L.  ft  a 
Inst  V.  Roberts,  42  Ind.  App.  653,  86  N.  E. 
400;  Southern  Ry.  Co.  v.  Wilcox,  98  Va. 
222,  35  S.  E.  355.  But  passing  this,  tbe  ques- 
tion to  be  decided  In  this  case  is  whether  or 
not  that  allegation  is  proven. 

A  careful  examination  of  the  testimony 
fails  to  disclose  any  writing  indicating  such 
a  promise  to  pay  authorised  by  the  defend- 
ant Moreover,  no  oral  testimony  discloses 
any  corporate  action  In  that  behalf.  No  fur- 
ther citation  of  authorities  Is  deemed  neces- 
sary than  a  quotation  of  the  provisions  of 
section  808,  L.  O.  L. :  "In  the  following  cas- 
es the  agreement  is  void  unless  the  same  or 
some  note  or  memorandum  thereof,  express- 
ing the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by 
his  lawfully  authorized  agent;  evidence, 
therefore,  of  the  agreement  shall  not  be  re- 
ceived other  than  tbe  writing,  or  secondary 
evidence  of  its  contents,  in  the  cases  pre- 
scribed by  law.  •  •  •  2.  An  agreement 
to  answer  for  the  debt,  default  or  miscar- 
riage of  another."  Tbe  plaintiff,  not  having 
offered  any  such  writing,  was  without  legal 
or  competent  testimony  to  sustain  his  al- 
legation that  the  defendant  assumed  the  ob- 
ligation of  Hopkins  and  agreed  to  pay  the 
same 

This  is  not  an  action  directly  against  tb« 
defendant  as  an  undisclosed  principal  for 
whom  an  agent  contracted.    Manifestly  tba 
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complaint  proceeds  upon  tbe  theory  that  the 
original  obligation  was  one  personal  to  Hop- 
kins, and  that  subsequently  the  defendant 
assumed  that  obligation.  If  the  plaintiff  had 
proceeded  against  the  defendant  as  an  un- 
disclosed principal,  he  should  have  alleged 
that  tbe  original  contract  was  made  direct- 
ly by  the  defendant.  .This  consideration  dis- 
tinguishes this  case  from  that  of  Schreyer  t. 
Turner  Flouring  Company,  29  Or.  1,  48  Pac. 
719,  principally  relied  upon  by  the  plaintiff 
here.  In  that  case  the  plaintiff  declared  up- 
on a  loan  made  directly  to  the  defendant 
company,  and  proved  that  tbe  latter  actually 
received  the  money  and  repaid  the  debt  In 
part,  and  further  showed  written  acknowl- 
edgments of  tbe  defendant  admitting  the 
debt  to  the  plaintiff.  The  plaintiff  here  re- 
lies largely  upon  the  language  of  this  court 
In  that  case:  "But  where,  with  full  knowl- 
edge of  aU  the  facts,  the  corporation  assumes 
the  contract  and  agrees  to  pay  the  consid- 
eration, or  accepts  and  retains  the  benefits, 
it  will  be  bound  thereby."  The  pleadings  in 
the  case  at  bar,  however,  do  not  state  a  case 
of  ratification  with  full  knowledge  of  an  un- 
authorized contract  made  by  one  who  had 
no  power  or  permission  to  represent  the  de- 
fendant 

Neither  is  it  shown  that  the  defendant  re- 
ceived any  benefits  from  the  transaction. 
Having  found  a  purchaser  for  tbe  property, 
the  plaintiff  probably  had  some  claim  against 
the  original  owners  of  tbe  mines  for  bis 
services  as  a  real  estate  broker  in  finding 
that  purchaser,  and  if.  In  the  langruage  of 
his  contract  with  Hopkins,  be  accepted  the 
sum  of  $180  and  the  promise  of  Hopkins  for 
an  additional  $2,000  in  full  satisfaction  of  all 
claims  of  whatsoever  kind  or  nature  arising 
out  of  the  sale  of  this  mining  property  to 
the  defendant,  a  substantial  benefit  would 
result  to  the  original  owners  of  the  mines, 
but  not  to  the  defendant  It  Is  not  alleged 
or  proven  that  by  reason  of  any  agreement 
between  Ropklns  and  the  plaintiff  the  de- 
fendant paid  less  for  tbe  mine  than  it  orig- 
inally agreed  to  pay  or  that  Its  obligation 
to  the  first  .owners  was  in  any  wise  di- 
minished. 

These  features  clearly  distinguish  the  case 
at  bar  from  tbe  Schreyer  Case,  and  strips  It 
of  every  question  except  the  one  already  in- 
dicated, namely,  Did  the  plaintiff  comply  with 
the  statute  of  frauds  in  endeavoring  to  prove 
hla  allegation  that  the  defendant  assumed 
the  obligation  of  Hopkins  and  agreed  to 
pay  it? 

We  are  of  the  opinion  that  the  testimony 
of  the  plaintiff  wholly  falls  to  meet  the  re- 
quirements of  that  statute,  and  that  the 
court  below  should  have  allowed  the  defend- 
ant's motion  for  a  nonsuit 

The  Judgment  of  the  circuit  court  Is  re- 
versed, with  directions  to  enter  a  judgment 
of  nonsuit  in  favor  of  the  defendant 


ass  Or.  91) 
RUBIN  et  aL  v.  CITI  OF  SALEM  et  aLt 
(Supreme  Court  ot  Oregon.    Jan.  24,  1911.) 

1.  Mdnicipai,  Cobpobations  (J  294*)— POB- 
ijc  Improvements— Notice. 

Under  City  Charter  of  Salem  (Sp.  Laws 
1899,  p.  986)  i  27.  lequlrine  the  recorder  to 
give  a  notice  specifying  with  convenient  cer- 
tainty the  street  proposed  to  be  improved  and 
the  kind  of  improvement  which  is  proposed  to 
be  made,"  a  notice  of  improvement  of  a  certain 
street  "by  grading  the  same  with  proper  crown 
and  gutters  to  a  point  eight  inches  below  the  es- 
tablished grade  thereof,  end  by  then  macadamiz- 
ing the  same  with  crushed  rock  eizht  inches 
deep,  the  same  to  tie  properly  spread  and  roll- 
ed, was  not  insafficient,  for  not  stating  that 
the  contractor  should  remove  the  crosswalks, 
and  that  the  curbing  should  consist  of  certain 
sized  lumber  nailed  to  posts  at  certain  dis- 
tances. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  iS  776-788;   Dec.  Dig. 

2.  MnWIOIPAL    COBPOBATIONS    (5    824*)— PUB- 
LIC Improvements— AocEFTANCB  of  Work. 

The  city  council  having  by  proper  notice  of 
Improvement  of  a  street  acquired  jurisdiction, 
the  ordinance  adopting  the  plans  and  specifica- 
tions could  not  be  collaterally  attacked. 

[Ed.  Note. — For  other  cases,  see  Mnnlchxd 
Corporations,  Cent  Dig.  {{  847-849;   Dec.  Dig. 

8.  Municipal  Cobpofations  (§  278»)— Pub- 

laC    iMPBOVEMENT^-JURISDICnON. 

Whether  the  work  In  improving  a  street 
was  completed  according  to  plans  and  specifi- 
cations did  not  affect  tbe  jurisdiction  of  the 
council.  , 

[E)d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dea  Dig.  |  278.*] 

4.  Municipal  Cobpobations  (!  324*)— Pub- 
lic    Improvements— EteFECTS—CoLLATKBAi, 
Attack 
,Whei«  it  hi  admitted  by  plaintiffs  that  tbe 
conncil    accepted    the    improvement    as    being 
made  according  to  the  plans  and  specifications, 
this  Is  conclusive  in  a  collateral  attack,  juris- 
diction having  been  ohtained. 

[E>d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $$  847-849 ;  Dec.  Dig. 
I  324.*] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; Wm.  Galloway,  Judge. 

Bill  by  Peter  Rubin  and  another  against 
the  City  of  Salem  and  another.  From  a  de- 
cree for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

This  Is  a  suit  to  enjoin  the  defendant  dty 
from  collecting  a  street  Improvement  assess- 
ment The  Issues  arise  between  tbe  answer 
and  reply.  The  answer,  as  a  defense  to  tl)^ 
suit,  sets  up  In  detaU  the  proceedings  of  the. 
city  in  Initiating  and  making  the  improve- 
ment and  the  assessment  of  the  expense 
thereof  upon  the  adjacent  property.  Tbe 
reply  doiies  certain  allegations  of  the  an- 
swer, namely,  that  the  plans  and  specifica- 
tions were  adopted  on  June  2,  1905;  that 
the  Warren  Construction  Company,  to  whom 
was  let  the  contract  for  making  the  Improve- 
ment, was  the  lowest  bidder;  that  the  cost 
of   making  tbe  Improvemmt  was  provided 
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by  ordinance  or  assessed  to  the  property 
liable  therefor;  that  the  contract  provided 
for  the  Improvement  to  be  made  according 
to  the  plans  and  specifications,  or  that  plain- 
tiffs' property  was  liable  for  any  portion  of 
the  expense  thereof.  It  admits  the  allega- 
tions of  the  answer,  to  the  effect  that  the 
council  by  resolution  declared  its  purpose  to 
improve  the  street,  in  a  manner  specified, 
by  macadamizing  the  same  with  crushed 
ro<^  at  the  expense  of  the  owners  of  adja- 
cent property,  as  provided  in  the  charter 
and  ordinance,  and  directed  the  recorder  to 
give  due  notice  thereof;  and  that  the  re- 
corder did  give  notice,  to  the  effect  that  the 
council  proposed  to  improve  a  certain  part 
of  South  Commercial  street,  specifically  men- 
tioned, by  grading  the  same  with  crown  and 
gutters  and  then  macadamizing  It  with  crush- 
ed rock:  that  the  city  did  prepare  plans  and 
spedficationa  for  grading,  macadamizing,  and 
curbing  the  same  and  removing  the  cross- 
walks therefrom;  and  providing  that  when 
the  work  is  completed  the  surface  of  the 
finlBbing  course  at  the  center  of  the  street 
shall  conform  strictly  to  the  grade  estab- 
lished by  ordinance,  with  a  constructed  curb 
of  lumber,  8x12  Inches,  on  each  side  of 
the  Improvement  On  the  trial  findings 
were  made  for  the  defendant,  and  the  suit 
was  dismissed.     Plaintiff   appeals. 

Geo.  Q.  Bingham  and  ^Tohn  Bayne,  for  ap- 
pellants. Grant  Oorby  and  John  H.  Mc- 
Nary  (W.  B.  Keyes,  on  the  brief),  for  re- 
spondents. 

BAKIN,  O.  3.  (after  stating  the  facts  as 
above).  Plaintiffs  concede  that  the  main 
question  presented  by  the  record  is,  Did  the 
city  acquire  jurisdiction  to  make  the  im- 
provement set  out  in  the  answer?  The  no- 
tice, which  is  a  publication  of  the  resolu- 
tion of  the  council  proposing  the  improve- 
ment, describes  it  as  follows:  "To  improve 
the  following  described  part  of  Commercial 
street  in  said  city  by  grading  the  same  with 
proper  crown  and  gutters  to  a  point  eight 
Inches  below  the  established  grade  thereof, 
and  by  then  macadamizing  the  same  with 
crushed  rock  eight  inches  deep.  The  same 
to  be  properly  spread  and  rolled";  the  im- 
provement to  be  made  at  the  expense  of  the 
owners  of  the  adjacent  property.  This  no- 
tice was  published  on  April  18,  1905.  The 
council,  on  June  2,  1905,  adopted  the  plans 
and  specifications,  which,  among  other  things, 
provide  that  the  contractor  shall  remove 
from  the  street  the  crosswalks,  and  that 
the  curbing  shall  consist  of  lumber  3x12 
Inches  in  size,  nailed  to  oak  posts  six  feet 
apart.  Plaintiffs  contend  that  these  two  ele- 
ments are  not  included  In  the  notice  pub- 
lished, and  by  reason  thereof  it  is  insuffi- 
cient 

The  charter  (Sp.  Laws  1899,  p.  936)  does 
not  authorize  the  city  to  make  the  Improve- 
ment if  the  owners  of  more  than  two-thirds 


of  the  snperfldal  area  of  the  property  ad- 
jacent to  the  street  remonstrate  against  it 
and  therefore  in  the  present  instance  the 
council  could  only  propose  the  improvement 
by  directing  the  recorder  to  give  the  notice 
specified  in  section  27,  which  must  "specify 
with  convenient  certainty  tlie  street  proposed 
to  I>e  improved  and  the- kind  of  improvement 
which  is  proposed  to  be  made."  If  no  such 
remonstrance  is  made  and  filed,  the  council 
may  commence  to  make  the  proposed  im- 
provement by  determining  its  prol>abIe  cost 
and  assess  upon  each  lot  its  proportionate 
share.  Although  the  notice  provided  for  in 
section  27  is  Jurisdictional,  it  is  not  neces- 
sary to  set  ont  the  plans  and  specifications, 
or  do  more  than  specify,  in  general  terms, 
with  convenient  certainty  the  kind  of  im- 
provement which  is  proposed  to  l>e  made. 
The  removal  of  crosswalks  only  relates  to  ob- 
structions in  the  way  of  the  work  and,  as 
the  improvement  is  to  be  provided  with  gut- 
ters, a  curb  may  be  deemed  to  'be  a  neces- 
sary part  of  the  improvement  and  specifying 
in  the  notice  that  the  street  is  to  be  im- 
proved with  crown  and  gutters  and  mac- 
adamized eight  inches  deep  is  a  sufficient 
general  designation  of  the  kind  of  improve- 
ment proposed  to  be  made.  As  supporting 
the  contention  of  plaintiffs,  we  are  referred 
to  the  cases  of  Ladd  v.  Spencer,  23  Or.  193, 
31  Pac.  474,  and  Clinton  v.  Portland,  26  Or. 
410,  412,  38  Pac.  407,  which  construe  the 
charter  of  Bast  Portland  of  1885,  in  which 
the  terms  of  the  charter  upon  this  matter 
are  almost  identical  with  the  Salem  char- 
ter. In  the  flrst  case  mentioned  the  specifi- 
cation of  the  improvement  is,  "by  building 
to  the  established  grade  an  elevated  roadway 
36  feet  wide,"  in  which  It  was  held  that  such 
a  specification  was  wholly  insufficient  and 
correctly  so,  as  it  gives  no  intimation  of  the 
character  of  the  improvement  proposed.  In 
the  latter  case  the  description  in  the  notice 
is  identical  with  that  in  Ladd  v.  Spencer, 
supra,  with  the  addition  that  it  is  to  be  built 
"according  to  the  plans  and  specifications 
now  on  file,"  in  which  it  Is  held  that,  with- 
out referring  to  the  specifications,  the  notice 
would  have  been  Insufficient  But  the  no- 
tice in  the  present  case  contains  a  specific 
designation  as  to  what  the  improvement  shall 
consist  of,  except  It  does  not  expressly  men- 
tion the  curbs.  But  we  think  it  sufficiently 
comprehensive  to  Include  them. 

The  charter  provisions  relating  to  this 
question  are  (section  25) :  "The  city  council 
shall  have  power  and  is  authorized  whenever 
it  deems  it  expedient  *  *  *  to  establish 
or  alter  the  grade  and  improve  any  street 
or  part  thereof  •  •  •  veithln  the  limits 
of  said  city,  and  to  lay  down  all  necessary 
sewers  and  drains;  and  to  build  and  main- 
tain, or  cause  to  be  built  or  maintained,  any 
streets  or  parts  thereof;  and  they  shall  es- 
tablish the  grade  •  •  •  and  direct  the 
character  of  materials  to  be  used  in  the  im- 
provement thereof,  and  xbe  manner  of  audi 
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improTement,  and  the  said  Improvements  of 
streets  aud  sidewalks  and  crosswalks  herein 
provided  for  shall  be  done  at  the  expense 
of  the  owners  of  adjacent  property."  Sec- 
tion 26  provides  that  no  grade  or  Improve- 
ment mentioned  in  section  25  can  be  imder- 
taken  without  10  days'  notice  thereof  being 
first  given  by  publication.  Section  27  pro- 
vides that  "such  notice  must  be  given  by 
the  recorder  by  order  of  the  council,  and 
must  specify  with  convenient  certainty  the 
sewer  or  street  or  part  thereof,  proposed  to 
be  improved  or  of  which  the  grade  Is  pro- 
posed to  be  established  or  altered,  and  the 
kind  of  Improvement  which  is  proposed  to 
be  made."  There  is  no  requirement  in  the 
charter  that  the  council  shall  prepare  plans 
and  specifications  or  by  resolution  describe 
the  work  in  detail  before  directing  the  no- 
tice to  be  issued.  No  mention  is  made  of 
any  particular  kind  of  Improvement,  but  the 
council  is  authorized  to  Improve  the  street 
and  direct  the  character  of  material  to  be 
used. 

Plaintiffs  cite  the  cases  of  Beaudry  v. 
Valdez,  32  Cal.  269,  and  Schwiesau  v.  Ma- 
■hon,  128  Oal.  114,  60  Pac.  683,  to  the  effect 
that  no  Improvement  can  be  made  other  than 
that  which  Is-  speciflcally  described  in  the 
resolution  and  notice.  But  the  California 
statute  of  1863  and  1864,  p.  333,  by  section 
2,  provides  that  the  council  is  authorized 
to  order  any  streets  to  be  paved,  repaved, 
macadamized,  piled;  to  order  sidewalks, 
sewers,  manholes,  curbing  and  crosswalks, 
and  other  work  to  be  done,  which  shall  be 
necessary.  Section  3  provides  that  the  coun- 
cil may  order  any  work  authorized  by  sec- 
tion 2  to  be  done  after  notice  of  their  inten- 
tion to  do  so,  In  the  form  of  a  resolution 
"describing  the  work,"  has  been  published 
for  a  period  of  10  days.  Thus,  by  the  stat- 
ute, each  kind  of  improvement  Is  specifical- 
ly designated,  and  therefore  it  Is  held  that 
the  resolution  and  notice  of  the  proposed  im- 
provement, naming  one  kind,  does  not  In- 
clude the  other.  The  requirements  of  the 
resolution  and  notice  therefore  are  different 
from  those  of  the  Salem  charter,  which  only 
requires  the  notice  to  specify  with  conven- 
ient certainty  the  "kind  of  improvement" 
which  is  to  be  made.  The  curbing  in  this 
case,  as  is  shown  by  the  specifications,  is 
only  an  Incident  to  the  macadamizing  and 
a  very  Inconsiderable  part  of  the  expense, 
and  may  well  be  deemed  essential  to  the 
macadamizing  within  the  terms  of  'the  no- 
tice published.  •  ' 

In  Harney  v.  Heller,  47  Cal.  15,  it  Is  held 
that  the  notice  of  intention  need  not  set 
out  the  specifications  of  the  improvement, 
and  In  Emery  v.  San  Francisco  Gas  Co.,  28 
Cal.  345,  376,  the  notice  was  held  sufficient 
which  described  the  improvement  as  '.'grade 
and  macadamize."  In  Mason  v.  City  of 
Sioux  Falls,  2  S.  D.  640,  51  N.  W.  772,  39 


Am.  St.  Rep.  802,  construing  a  statute,  in 
which  paving,  macadamizing,  and  curbing 
are  each  mentioned,  as  a  definite  kind  of 
improvement.  It  is  held  an  assessment  for 
curbing  Is  not  within  the  notice  which  did 
not  mention  it,  but  it  is  by  the  terms 
of  the  statute  that  this  becomes  neces- 
sary. The  council  having  acquired  Juris- 
diction to  make  the  improvement,  the  ordi- 
nance adopting  the  plans  and  specifications 
cannot  be  attacked  collaterally,  and  wheth- 
er the  work  was  completed  according  to 
the  contract  and  specifications  does  not  go 
to  -  the  Jurisdiction  of  the  counclL  It  is 
admitted  by  plaintiffs  that  the  council  ac- 
cepted the  Improvement  as  being  made  ac- 
cording to  the  plans  and  specifications,  and 
this  is  conplusive  in  a  collateral  attack.  Ju- 
risdiction having  been  obtained.  Wlngate  v. 
Astoria,  39  Or.  603,  601,  65  Pac.  9S2;  Clinton 
V.  Portland,  26  Or.  410,  38  Pac.  407;  Barber 
Asphalt  Pav.  Co.  v.  Edgerton,  125  Ind.  4B6, 
25  N.  E.  436.  No  objection  was  raised  to  the 
action  of  the  council  in  making  the  Improve- 
ment, except  that  plaintiffs'  grantor  filed  a 
protest  against  the  assessment  -on  the  ground 
that  the  council  had  no  Jurisdiction  to  make 
it.  Whether  the  improvement  was  made 
on  the  established  grade  cannot  be  question- 
ed In  this  suit.  Jurisdiction  being  established 
and  plaintiffs  having  waived  all  irregulari- 
ties in  the  proceedings.  Wilson  v.  Salem, 
24  Or.  512,  34  Pac.  9,  691 ;  Wlngate  v.  As- 
toria, 39  Or.  604,  65  Pac.  982. 
The  decree  of  the  lower  court  is  affirmed. 


(B7  Or.  661) 
SMITH  V.  POLK  COUNTI. 
(Supreme  Court  of  Oregon.    Jan.  17,  1911.) 

1.  Counties    (§    168*)— Cotjntt    Wabbanto- 

LlMITATIONS. 

The  statute  directing  the  publication  of 
notice  that  unpaid  county  warrants  which  have 
t)een  issued  more  than  seven  years  must  be 
presented  for  payment  within  60  days,  or  they 
will  be  canceled,  creates  a  special  limitation, 
which  does  not  begin  to  run  until  the  publica- 
tion has  been  made. 

[EM.    Note.— For   other   cases,    see    Counties, 
Cent.  Dig.  §§  250-254;   Dec.  Dig.  |  168.*] 

2.  Counties  (§  167*)— Wabbants— Nature  of 
Instrument. 

A  warrant  drawn  in  favor  of  a  claimant 
whose  claim  against  a  county  has  been  andlted 
by  the  county  court  is  a  nonnegotiable  instru- 
ment payable  on  demand  so  far  as  it  is  subject 
to  defenses  in  the  bands  of  an  innocent  person. 
[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  8  249 ;   Dec.  Dig.  {  167.*] 

3.  Counties    (§    170*)— Wabbants— Actiohs. 

A  county  warrant  is  payable  on  demand, 
and,  when  a  request  for  payment  is  made  to 
the  proper  party  and  iMiyment  has  not  been 
made,  an  action  lies  on  it,  in  the  al>saice  of  a 
statute  to  the  contrary. 

[Ed.   Note.— For   other   cases,    see    Countiea, 
Cent  Dig.  {  257 ;  Dec.  Dig.  §  170.*] 

4.  Limitation   of   Actions  (8  67*) — Couwty 
Warrants— Actions— Limitations. 

L.  O.  L.  88  2898-2000,  providing  for  the 
publication  of  notice  for  peesentation  of  unpaid 
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county  varranta  which  have  been  issued  more 
than  7  years,  or  they  will  be  canceled  if  not 
presented  within  60  days,  and  section  2959, 
requiring  the  county  treasurer  to  pay  county 
warrants  on  presentation,  and  providing  that, 
where  there  are  no  funds  in  the  treasury,  he 
shall  indorse  on  the  warrant  "Not  paid  for  want 
of  funds,"  the  date  of  presentation,  and  liis  sis- 
natnre,  whereupon  the  warrant  shall  draw  legal 
interest  until  notice  is  given  by  publication  that 
there  are  funds  to  r^eem  it,  take  a  county 
warrant  containing  the  indorsement  of  the 
treasurer  out  of  the  class  of  liabilities  designat- 
ed in  section  6,  declaring  that  an  action  on  a 
contract  must  be  commenced  within  6  years 
after  the  accrual  of  the  action,  and  make  the 
limitation  of  6  years  begin  with  the  publica- 
tion of  the  notice,  and  a  cause  of  action  on  such 
a  warrant  is  not  barred  until  the  expiration  of 
the  60  days  after  the  publication  of  the  notice, 
;  [Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  IMg.  §§  370-378;  Dec.  Dig.  S 
67.*] 

6.  Appeal  and  Ebbob  (J  1176*)— Disposition 

•  OF  Case  on  Appb^al. 

Where  the  facts  as  found  by  the  trial  court 
are  not  controverted,  the  Supreme  Court,  on 
appeal  from  an  erroneous  judgment,  will  re- 
mand the  case,  with  directions  to  correct  the 
conclusions  of  law,  and  render  proper  judgment. 

•  [E!d.  Note.— For  other  oases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  4588-^506;  Dec.  Dig.  § 
117e.*] 

Appeal  from  Circuit  Court,  Polk  County; 
George  H.  Burnett,  Judge. 
'  Action  by  J.  D.  Smith  against  the  County 
of  Pollc.     From  a  judgment  of  dismissal, 
lilaintiff  appeals.    Reversed,  with  directions. 

This  Is  an  action  to  recover  money.  The 
complaint  alleges,  In  effect,  that  defendant  is 
a  quasi  corporation;  that  plaintiff  is  the 
owner  of  twenty  warrants  for  the  payment 
of  money,  duly  Issued  by  the  county  court  of 
the  defendant,  giving  the  number  of  each, 
and  statlug  when,  to  whom,  and  for  what 
sum'  It  was  issued,  when  indorsed,  "Not  paid 
for  want  of  funds,"  and  when  notice  was 
given  of  the  possession  of  money  for  the 
payment  thereof,  the  first  publication  being 
January  20,  1901,  and  the  last  August  30tb 
of  that  year;  that  by  inadvertence  each  of 
the  warrants  had  been  lost  and  could  not  be 
found ;  that  none  of  them  nor  any  part  there- 
of bad  been  paid;  that  plaintiff  presented 
to  such  county  court  at  its  term  in  Septem- 
ber, 1908,  a  verified  petition,  setting  forth 
the  facts  hereinbefore  stated,  and  prayed 
that  in  lieu  of  the  original  county  orders 
duplicates  thereof  might  be  Issued  and  the 
amounts  due  thereon  paid  to  him,  which  ap- 
plication was  denied;  that  such  court  bad 
never  caused  to  be  published  any  notice; 
(bat,  unless  these  warrants  were  presented 
for  liquidation,  each  would  be  canceled  and 
payment  thereof  refusedi ,  Judgment  was  de- 
manded for  $877.25,  the  face  value  of  the 
warrants,  and  l^al  Interest  on  each  from 
the  time  it  was  indorsed,  "Not  paid  for  want 
Of -funds,"  until  notice  was  published  that 
money  was  on  band  to  discharge  it.  The 
cause  was  tried  without  the  intervention  of 


a  Jury,  and  from  the  erldence  received  find- 
ings of  fact  were  made  conformable  to  the 
averments  of  the  complaint  As  conclusions 
of  law,  however,  it  was  determined  that  the 
cause  of  action  accrued  when  notice  was  pub- 
lished that  there  was  on  hand  money  wltb 
which  to  pay  the  warrants,  and,  as  this  ac- 
tion was  not  Instituted  until  November  10, 
1908,'  it  was  not  commenced  within  the  time 
limited;  that  the  statute  authorizing  the  pub- 
lication of  notice  that,  if  county  warrants 
were  not  presented  for  payment  within  60 
days,  they  would  be  canceled,  afforded  a  cu- 
mulative remedy  which  could  be  invoked  only 
by  a  county  court;  and  that  the  failure  to 
give  such  notice  did  not  preclude  the  defend- 
ant from  interposing  the  statute  of  limita- 
tions as  a  bar  to  the  maintenance  of  the 
action.  Based  on  these  findings  the  action 
was  dismissed,  from  which  judgment  plain- 
tiff appeals. 

Jos.  E.  Sibley,  for  appellant  Walter  Win- 
slow,  for  respondent 

MOORE},  3.  (after  stating  the  facts  as 
above).  It  is  argued  by  plaintiff's  counsel 
tbat  the  statute  directing  notice  to  be  pub- 
lished that  all  unpaid  county  warrants  which 
have  been  issued  more  than  seven  years  must 
be  presented  for  payment  within  60  days,  or 
they  wUl  be  canceled,  is  a  special  limita- 
tion, which  does  not  begin  to  run  until  the 
publication  has  been  made,  and  that,  as  no 
such  notice  was  given  respecting  the  county 
warrants  Involved  herein,  the  conclusions  of 
law  stated  are  not  dedudble  from  the  facts 
found,  and,  such  being  the  case,  the  judg- 
ment is  erroneous. 

The  provisions  of  the  statute  which  were 
held  to  fximisb  au  auxiliary  remedy  tbat 
could  be  inv,oked  only  by  a  county  court  are^ 
so  far  as  considered  material,  as  follows; 
"At  the  last  regular  term  of  the  county 
court  preceding  the  first  day  of  July  in  each 
year,  in  each  county  in  this  state,  the  coun- 
ty clerk  shall  certify  to  said  court  a  list  of 
all  warrants  which'  were  issued  more  than 
seven  years  prior  to  the  first  day  of  July  of 
that  year,  and  which  have  not  been  paid, 
stating  the  amount  of  each  of  such  warrants, 
to  whom  issued,  and  date  of  issuance."  li. 
O.  L.  i  2898.  "The  court  shall  thereupon 
cause  to  be  published  in  some  newspaper 
published  in  the  county  and  having  a  general 
circulation  therein,  or  if  no  paper  is  pub- 
lished in  the  county,  in  some  paper  published 
in  the  state  and  having  a  general  circulation 
In  the  county,  a  notice  that  if  said  warrants 
are  not  presented  for  payment  within  sixty 
days  from  said  first  day  of  July  they  will  be 
canceled,  and  payment  thereof  refused."  Id. 
i  28S9.  "At  the  first  regular  term  of  the 
county  court  in  each  county  after  the  ex- 
piration of  said  sixty  days  from  July  first  of 
each  year  the  county  court  shall  make  an 
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order  tbat  all  sucn  warrants  which  have  not 
been  so  presented  for  payment,  describing 
them,  shall  be  canceled;  and  tbe  clerk  shall 
also  collect  together  all  other  county  war- 
rants which  have  been  Issned  by  order  of 
the  county  court,  and  which  are  still  remain- 
ing in  his  hands  and  unclaimed,  and  in  the 
presence  of  the  county  court  shall  cancel  all 
of  such  warrants  as  were  issued  more  than 
seven  years  prior  to  the  first  day  of  July  of 
that  year,  and  thereafter  no  such  warrant 
shall  be  paid,  nor  shall  tbe  amount  thereof 
be  computed  in  any  estimation  or  computa- 
tion of  county  finances."  Id.  {  2900.  Anoth- 
er provision  of  the  statute  Imposes  on  a 
county  treasurer  the  duty  to  pay  all  county 
warrants  when  presented  to  him,  but,  if 
there  be  in  the  treasury  no  funds  for  that 
purpose  when  such  an  obligation  is  tendered, 
be  is  required  to  indorse  thereon,  "Not  paid 
for  want  of  funds,"  the  date  of  presentation, 
and  bis  signature,  whereupon  the  warrant 
shall  thereafter  draw  legal  Interest  until 
notice  is  given  by  publication  that  there  are 
fnnds  on  hand  to  redeem  such  outstanding 
orders.    Id.  {  2959. 

Construing  tbe  clause  last  adverted  to  In 
connection  with  another  provision  of  tbe 
Code,  that  an  action  on  a  contract  or  liabil- 
ity, express  or  implied,  must  be  commenced 
within  six  years  after  the  cause  of  action  ac- 
crued (Id.  S  6),  the  conclusion  was  reached 
that,  since  more  than  that  time  had  elapsed 
after  publishing  notices  that  tiiere  were  on 
band  funds  with  which  to  discharge  all  the 
warrants  mentioned  in  tbe  complaint  before 
this  action  was  begun,  it  was  not  commenced 
in  proper  time  and  the  statute  of  limitations 
Invoked  by  defendant  constituted  a  bar  to 
any  recovery.  This  conclusion  necessarily 
results  from  a  construction  of  tbe  prorlsions 
of  law  applicable  to  the  limitation  of  actions 
that  are  appropriate  to  tbe  class  of  obliga- 
tions Involved  herein  (L.  O.  L.  Sg  6,  2959), 
and  is  controlling  unless  an  Interpretation  in 
connection  with  such  enactments  of  tbe 
clauses  of  the  statute  first  quoted  (Id.  U 
2898-2900)  warrants  the  determination  of  a 
different  limitation,  and  demands,  as  a  con- 
dition precedent  to  the  termination  of  the 
right  to  a  recovery  of  the  amount  of  unpaid 
county  warrants  that  ha^ve  been  issued  more 
than  seven  years,  the  publication  of  a  no- 
tice that  unless  within  60  days  such  warrants 
are  presented  for  payment  tbey  will  be  can- 
celed. No  declaration  is  made  In  the  stat- 
ute last  noted  that.  If  county  warrants  of 
the  kind  specified  are  ilresented  for  payment 
within  tbe  60  days  specified,  tbey  will  be  dis- 
charged, but  the  payment  thereof  Is  neces- 
sarily implied,  for  it  would  be  Idle  ceremony 
to  request  tbe  presentation  of  county  war- 
rants If  no  payment  on  account  thereof  were 
to  be  made.  In  this  state,  when  a  claim  of 
Indebtedness  is  asserted  by  any  person 
against  a  county,  tbe  county  court  thereof  Is 
required  to  audit  tbe  demand,  and,  if  ap- 
proved, to  enter  In  tbe  Journal  of  the  trans- 


action of  county  business  an  order  to  that 
effect,  whereupon  tbe  county  clerk  Is  requir- 
ed to  draw  a  warrant  In  favor  of  the  claim- 
ant, directing  tbe  county  treasurer  to  pay  to 
the  party  na.med,  or  bearer,  the  sum  of  mon- 
ey so  allowed.  The  warrant,  so  far  as  being 
subject  to  defenses  in  the  hands  of  an  In- 
nocent party,  is  nothing  more  than  a  non- 
negotiable  Instrument  payable  on  dejnand. 
Dillon,  Mu.  Corp.  (4th  Ed.)  i  503;  Daniel, 
Xeg.  Ins.  (5th  Ed.)  S  427.  If  not  paid  when 
presented,  a  coun^  warrant  draws  legal  In- 
terest from  the  time  It  Is  indorsed,  "Not  paid 
for  want  of  funds,"  until  published  notice  is 
given  that  there  Is  on  hand  money  with 
wbicb  to  'discharge  tbe  obligation.  L.  O.  L. 
i  2959.  If  the  ordinary  limitation  (Id.  g  6) 
controls  tbe  Justification  of  an  action  on  such 
paper.  It  would  necessarily  follow  that,  if 
tbe  required  notice  were  not  given  within 
six  years  after  tbe  indorsement  of  "Not  paid 
for  want  of  funds"  was  made,  no  recovery 
could  legally  be  bad  in  an  action  Instituted 
for  that  purpose,  because  the  statute  has 
fully  run,  for  as  we  view  tbe  question  an 
action  could  be  maintained  against  a  county 
when  upon  presentation  of  a  warrant  no 
money  was  In  the  possession  of  the  county 
treasurer  to  discharge  it  A  county  warrant 
Is  made  payable  on  demand,  and,  when  re-, 
quest  has  been  made  by  the  proper  party 
for  the  sum  of  money  evidenced  thereby  and 
payment  is  not  made,  an  action  could  be 
maintained  on  tbe  instrument  Goldsmith  ▼. 
Baker  City,  31  Or.  249,  49  Pac.  973.  Tbe 
cause  of  action  on  a  county  warrant  accrues 
when  demand  is  made  for  its  payment  Evi- 
dently, In  order  to  avoid  the  Imposition  of 
costs  and  expenses  which  such  actions  would 
necessarily  entail,  the  statute  wisely  provides 
that  a  county  warrant  when  Indorsed  as 
hereinbefore  set  out  shall  draw  Interest  un- 
til notice  is  published  that  money  is  on  hand 
with  which  to  pay  such  outstanding  orders. 
Here  is  an  evident  intention  of  the  legisla-. 
tive  assembly  to  take  this  kind  of  obliga- 
tions out  of  the  class  of  contracts  or  liabil- 
ities designated  In  the  ordinary  restrictions 
governing  the  maintenance  of  actions  (L.  O. 
Ii.  g  6),  and  to  make  the  limitation  of  six 
years  begin  With  tbe  publication  of  such  no- 
tice. As  tbe  law  (Id.  g  2959)  manifests  a 
purpose  thus  to  extend  tbe  limitation,  as  to 
county  warrants  which  have  been  Indorsed, 
"Not  paid  for  want  of  funds;"  until  notice 
is  given  that  there  is  money  on  hand  with 
which  to  discbarge  them,  so,  too,  in  our  opin- 
ion, the  enactment  (Id.  gg  2898-2900)  evi- 
dences a  design  further  to  continue  the  lim- 
itation until  notice  is  published  that  unpaid 
warrants,  which  have  been  Issued  more  than, 
seven  years,  must  be  presented  for  payment 
withiti  60  days,  and  that'  a  cause  of  action  as 
to  such  obligations  is  not  barred  until  tbe 
expiration  of  tbe  days  spedfled.  Construing 
the  provision  last  noted  In  connection  with 
the  other  clauses  adverted  to,  it  is  believed 
that  after  county  warrants  shall  have  ceased 
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to  bear  Interest  the  statute  of  limitations 
does  not  begin  to  run  until  the  required  no- 
tice Is  given,  but,  after  the  expiration  of  the 
00  days  specified,  no  action  against  a  county 
can  be  maintained  to  recover  either  the  face 
value  of  the  warrant  or  the  Interest  thereon. 
In  Wilson  V.  Knox  County,  132  Mo.  387, 
34  S.  W.  45,  477,  a  statute  of  Missouri  pro- 
vided that  a  county  warrant  having  been  de- 
livered, but  not  presented  for  payment  with- 
in five  years  from  Its  date,  or  which  having 
been  presented  and  not  paid  for  want  of 
funds,  should  not  be  again  presented  within 
five  years  after  the  funds  should  have  been 
set  apart  for  Its  payment,  "shall  be  barred 
and  shall  not  be  paid  nor  shall  It  be  received 
In  payment  of  any  taxes  or  other  dues;"  It 
was  held  that  the  enactment  was  a  limita- 
tion of  actions  on  warrants  as  well  as  a  di- 
rection to  the  county  officers,  and  governed 
such  action  instead  of  the  general  statute  of 
limitations.  We  think  the  rule  announced  In 
that  case  Is  controlling  herein,  necessitating 
a  reversal  of  the  Judgment.  The  facts  as 
found  by  the  court  are  not  controverted,  and, 
such  being  the  case,  the  cause  will  be  re- 
manded, with  directions  to  correct  the  con- 
clusions of  law  as  herein  indicated,  and  to 
render  a  Judgment  for  plaintiff  as  demand- 
ed in  the  complaint. 

BURNETT,  J.,  took  no  part  in  the  trial 
or  consideration  of  this  cause  on  appeal. 


(159  Cal.  30) 

DUNGAN  V.  CLARK.     (Sac  1,849.) 
(Supreme  Court  of  California.    Dec.  23,  1910.) 

1.  Jdstices  of  the  Peace  (§  SO*)— JuBisnic- 
noN  —  Controversy  Involving  Title  to 
Land. 

Under  Code  Civ.  Proc.  $  838,  providing 
that  no  issue  involving  the  title  or  possession 
of  real  pro^rty  shall  be  tried  in  justices'  courts, 
and  requiring  the  certification  of  such  an  ac- 
tion to  the  superior  court,  an  answer  in  an  ac- 
tion in  jastice's  court  on  a  note,  which  alleg- 
ed a  failure  of  consideration  for  the  reason 
that  the  payee  did  not  own  or  possess  an  in- 
terest in  a  piunp  plant  on  land  Which  he  assum- 
ed to  sell  as  a  consideration  for  the  note,  raised 
the  question  of  title,  as,  to  maintain  the  defense, 
the  maker  must  offer  evidence  that  the  payee 
wns  not  the  owner  of  the  plant  constituting 
real  property. 

[Ed.  Note.— For  other  cases,  scj  Justices  of 
the  Peace,  Cent.  Dig.  S§  83-97;  Dec.  Dig.  $ 
36.*] 

2.  Justices  of  the  Peace  (§  36*)— Jurisdic- 
tion —  Controvebsy  Involving  Title  to 
Land. 

Where  the  title  or  claim  of  title,  the  posses- 
sion or  right  of  possession,  of  real  property,  or 
any  right  growing  out  or  dependent  on  either, 
is  alleged  in  the  pleadings  in  an  action  before 
a  justice  as  an  issuable  fact,  the  case  involves 
title  or  possession  of  real  property  and  must 
be  transferred  to  the  superior  court  under  Code 
Civ.  Proc.  S  838. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §§  83-97;  Dec.  Dig.  i 
36.*] 


3.  Justices  of  the  Peace  (J  75*)— Jurisdic- 
tion—Transfer  to  Superior  Court. 

Where  an  action  begun  in  justice's  court 
was  properly  certified  to  the  superior  court  on 
the  ground  that  title  to  real  estate  was  involv- 
ed by  reason  of  the  answer,  the  fact  that  the 
finding  on  the  issue  of  title  urged  as  a  defense 
was_  adverse  to  defendant  did  not  afEect  the  ju- 
risdiction of  the  superior  court. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  C!ent.  Dig.  §§  243-245;  Dec.  Dig. 
i  75.*] 

4.  Courts  (S'  212*)— Jurisdiction— Jubisdic- 
TiON  OF  "Tbial  Court. 

Under  Const,  art.  6,  §  4,  the  Supreme  Court 
has  no  jurisdiction  on  appeal  from  a  judgment 
of  the  superior  court,  where  the  superior  court 
was  without  original  jurisdiction  under  section 

5.  on  the  gronnd  that  the  action  was  a  simple 
action  at  law  in  which  the  Remand,  exclusive 
of  interest,  did  not  amount  to  $300. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  i{  511-516;    Dec.  Dig.  i  212.»] 

Department  1.  Appeal  from  Superior  Court, 
Tulare  County;   W.  B.  Wallace,  Judge. 

Action  by  A.  0.  Dungan  against  T.  £1 
Clark.  From  a  Judgment  for  plaintiff  and 
from  subsequent  orders  denying  motions  to 
vacate  the  judgment  and  to  quash  an  execu- 
tion, defendant  appeals.    Affinned. 

T.  E.  Clark,  in  pro.  per.  Bradley  &  Brad- 
ley, for  respondent. 


SLOSS,  J.  This  action  was  commenced 
in  a  justice's  court  of  Tulare  county.  The 
complaint  was  in  two  counts,  one  to  recover 
$125  together  with  $26  attorney's  fees  on  a 
promissory  note,  and  the  other  to  recov» 
$53.09  for  electrical  power  furnished  to  the 
defendant  at  his  request. 

The  defendant  filed  a  verified  answer,  set- 
ting up  as  a  defense  to  the  action  on  the  note 
that  said  note  was  delivered  in  considera- 
tion of  the  sale  by  plaintiff  to  defendant  of 
a  half  interest  in  a  pumping  plant  situated 
upon  a  described  tract  of  land,  and  a  like 
interest  in  a  pipe  line  extending  from  said 
pumping  plant  to  defendant's  premise;  that 
the  consideration  for  the  note  wholly  failed, 
for  the  reason  that  plaintiff  did  not  own  or 
possess  the  half  interest  which  be  undertook 
to  convey.  The  defendant  alleges  that  In 
consequence  he  has  never  been  able  to  ob- 
tain from  said  pumping  plant  any  water  for 
the  irrigation  of  bis  land.  Upon  the  coming 
in  of  this  answer,  the  justice,  finding  that 
the  question  of  title  and  possession  of  real 
property  was  involved,  certified  the  plead- 
ings to  the  clerk  of  the*  superior  court  of 
Tulare  county.  Code'  Civ.  Proc.  §  838.  The 
case  was  tried  by  the  superior  court,  which, 
after  making  findings  to  the  effect  that  all 
the  allegations  of  the  complaint  were  true 
and  that  none  of  the  allegations  or  denials 
of  the  answer  were  true  (except  that  the 
consideration  of  the  note  was  the  sale  of  a 
half  interest  In  the  pumping  plant  and  pipe 
line,  and  that  plaintiff  had  conveyed  sncb 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indeza* 
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Interest  to  defendant),  entered  Judgment  In 
favor  of  plaintiff  as  prayed- 

The  defendant  appeals  from  the  judg- 
ment, and  from  subsequent  orders  denying 
motions  to  vacate  the  judgment  and  to  quash 
an  execution. 

On  all  tbree  appeals  the  appellant  presents 
the  same  point,  which  Is  that  the  action  was 
one  within  the  exclusive  Jurisdiction  of  the 
justice's  court,  and  that  the-  superior  court 
was  without  jurisdiction  to  hear  and  deter- 
mine It  The  suit  being  one  "on  an  action 
arising  on  contract  to  recover  money  only," 
in  which  "the  sum  claimed,  exclusive  of  In- 
terest, does  not  amount  to  $300,"  the  com- 
plaint was  properly  filed  In  the  justice's 
court  Code  Civ.  Proc.  |  112.  The  appel- 
lant's argument  is  that  the  answer  fiiils  to 
show  that  the  title  or  possession  of  real  prop- 
erty was  involved  in  such  manner  as  to  jus- 
tify a  transfer  of  jurisdiction  to  the  supe- 
rior court 

Section  838  of  the  Code  of  Civil  Procedure 
provides  that  "the  parties  to  an  action  in  a 
justice  court  cannot  give  evidence  upon  any 
question  which  involves  the  title  or  posses- 
sion of  real  property  •  •  •;  nor  can  any 
issue  presenting  such  question  be  tried  by 
such  court;  and  if  It  appear  from  the  an- 
swer of  the  defendant  verified  upon  his 
oath,  that  the  determination  of  the  action 
will  necessarily  involve  the  question  of  title 
or  possession  to  real  property  •  •  •  the 
justice  must  suspend  further  proceedings, 
•  •  •  "  etc  and  certify  the  pleadings  to 
the  clerk  of  the  superior  court,  which  court 
shall  have  the  same  jurisdiction  as  if  the 
action  bad  been  commenced  therein.  The 
purpose  of  this  section  is  to  secure  to  the 
superior  court  the  right  to  hear  and  deter- 
mine the  causes  that  are,  by  the  Constitu- 
tion, placed  within  its  Jurisdiction.  The 
defendant  by  the  verified  answer  here  filed, 
based  his  defense  upon  the  proposition  that 
the  plaintier  had  no  title  to  the  pumping 
plant  and  pipe  line  which  he  assumed  to 
transfer  as  a  consideration  for  the  note  sued 
on.  That  the  pumping  plant  and  pipe  line 
were  real  property  is  not  questioned.  To 
maintain  his  defense,  the  defendant  was 
bound  to  offer  evidence  to  show  that  plaintiff 
was  not  the  owner  of  this  real  property,  and 
the  court  was  required,  in  -order  to  determine 
the  rights  t>f  the  parties,  to  decide  whether 
or  not  plaintiff  was  such  owner.  Tinder  the 
construction  given  to  Code  of  Civil  Proce- 
dure, section  838,  by  this  court,  the  question 
of  title  was  involved.  It  is  true  that  in 
Schroeder  v,  WIttram,  66  Cal.  636,  6  Pac 
737,  one  of  the  opinions  contained  expres- 
sions to  the  effect  that  the  Justice's  court  is 
not  ousted  of  Jurisdiction  where  the  title 
of  real  property  is  only  incidentally  Involved. 
But  as  is  pointed  out  in  later  decisions 
(Copertini  v.  Oppermann,  76  Cal.  184,  IS  Pac. 
256;  Hart  t.  Caruall,  etc.,  Co.,  103  Cal.  132, 


37  Pac.  106),  the  opinion  In  question  was 
not  that  of  a  majority  of  the  court,  and  is 
not  to  be  regarded  as  authority.  In  the 
Copertini  Case,  the  court  quoting  from  the 
opinion  in  Holman  v.  Taylor,  31  Cal.  338, 
adopts  this  language:  "The  Idea  Intended 
to  be  embodied  in  the  phrase  'cases  at  law 
which  involve  the  title  or  possession  of  real 
property'  may  be  expressed  by  the  para- 
phrase: 'Cases  at  law  In  which  the  title  or 
possession  of  real  property  is  a  material  fact 
in  the  case,  upon  which  the  plaintiff  relies 
for  a  recovery  or  the  defendant  for  a  de- 
fense.'' When  the  title  or  claim  of  title, 
the  possession  or  right  of  possession,  of  real 
property,  or  any  right  growing  -out  or  de- 
pendent upon  either,  is  alleged  -In  the  plead- 
ings as  an  issuable  fact  the  case  is  within 
the  meaning  of  the  constitutional  provision." 
Similarly  In  Hart  v.  Camall,  etc.,  Co.,  supra, 
it  is  declared  that:  "If  the  Issue  of  title 
or  possession  is  so  involved  that  it  must  be 
decided  in  order  to  determine  the  case,  the 
superior  court  has  original,  and  this  court 
appellate  jurisdiction,  whether  the  Involu- 
tion may  be  said  to  be  merely  incidental  or 
not"  See,  also,  Raisch  v.  Sausallto  Land 
Co.,  131  Cal.  215,  63  Pac.  346;  King  v.  Kut- 
ner-Goldstein  Co.,  135  Cal.  65.  67  Pac.  10. 
The  justice  was  therefore  right  in  certifying 
the  pleadings  to  the  superior  court,  which, 
under  the  averments  of  the  answer,  had  orig- 
inal Jurisdiction  of  the  action. 

There  is  clearly  no  merit  in  the  suggestion 
of  appellant  that  the  superior  court  lost 
jurisdiction,  because  it  found  against  some 
of  the  affirmative  allegations  of  the  answer. 
These  were  the  averments  that  plaintiff  bad 
no  title  to  the  property  which  he  undertook 
to  convey  in  consideration  of  the  note,  and 
that  thereby  defendant  lost  his  opportunity 
to  obtain  water.  The  fact  that  the  finding  on 
the  issue  of  title  urged  as  a  defense  was 
adverse  to  defendant  cannot  affect  the  Ju- 
risdiction. 

It  may  be  noted  that  appellant's  contri- 
tion that  the  case  Is  one  within  the  ex- 
clusive Jurisdiction  of  the  Justice's  court  is 
destructive  of  its  own  puriwses.  For,  if  the 
superior  court  is  without  original  Jurisdiction 
of  the  case,  because  it  is  a  simple  action  at 
law  in  which  the  demand,  exclusive  of  in- 
terest, does  not  amount  to  $300  (Const  art 
6,  f  5),  the  Supreme  Court  (or  the  District 
Court  of  Appeal)  is  for  the  same  reason 
without  jurisdiction  to  entertain  the  appeal. 
The  appellate  Jurisdiction  of  this  court  and 
of  the  Court  of  Appeal  is  defined  by  the  Con- 
stitution (article  6,  §  4),  and  neither  tribunal 
is  given  such  Jurisdiction  in  a  case  such  as 
the  appellant  claims  this  one  to  be.  Accord- 
ingly, the  only  reeultof  appellant's  argument 
if  it  were  well  founded,  would  be  that  th« 
appeals  must  be  dismissed  as  beyond  the 
Jurisdiction  of  this  court  Sweet  v.  Tice,  45 
Cal.  71;  EdsaU  t.  Short.  122  Cal.  533,  65  Pac. 
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327;    Ralsch   y.   Sausalito,  etc.,   Land   Co., 
supra. 

The  Judgment  and  orders  appealed  from 
are  affirmed. 

We  concur:    ANGELLOTTI.  J.;  SHAW,  3. 


(ISS  Cal.  8) 

PEOPLE  T.  LOPER.    (Cr.  1,546.) 

(Supreme  Court  of  California.     Dec.  21,  1910. 
Rehearing   Denied   Jan.    19,    1911.) 

1.  Jdby  (§  103*)  —  Qualifications  —  Forma- 
tion OF  Opinion— Effect  on  Verdict. 

Under  Pen.  Code,  i  1070,  providing  that  no 
juror  shall  .be  diEqualined  b;  reason  of  having 
formed  or  expressed  an  opinion  founded  upon 
public  rumor  or  statements  in  public  journals, 
if  it  appear  upon  his  declaration  that  the  juror 
can  act  impartially,  the  fact  that  the  juror  has 
conversed  with  witnesses  or  interested  persons 
regarding  the  merits  of  the  cause  is  immaterial. 
If  the  statements  of  such  persona  merely  amount- 
ed to  public  rumor  and  was  so  received  by  the 
juror. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  $f  461-479;   Dec.  Dig.  I  103.»] 

2.  Criminal  Law  (8  1148*) —  Appeal  — Re- 
view —  Discbetion  OF  Trial  Court  — Sb- 

'   LECTiNo  Jurors. 

Ad  objection  to  the  competency  of  a  juror, 
that  his  knowledge  of  the  English  language  is 
Imperfect,  is  addressed  jjeculiarly  to  the  trial 
court's  discretion,  and  his  ruling  thereon  will 
not  t>e  disturbed,  in  absence  of  flagrant  abuse 
of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  3050-3052;  Dec.  Dig.  i 
1148.»] 

3.  Criminal  Law  ($  1148*)  —  Appeal  —  Rx- 
viEw  —  Selection  of  Jubobs  —  Discbetion 
OF  Court. 

Where  a  juror's  voir  dire  examination  is 
conflicting  as  to  his  competency,  it  is  generally 
for  the  trial  court  to  decide  which  of  his  an- 
swers shows  his  true  mental  condition  in  de- 
termining  whether  he   is  competent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3059-8052;  Dec.  Dig.  { 
1148.*] 

•4.  Criminal  (f  311*)— PBESxmpnoNS— Sani- 
ty. 

All   persons  are   presumed  sane  until   the 

contrary  is  proved. 
[Ed.    Note. — For    other    cases,    see   Criminal 

Law,  Cent.  Dig.  {§  742-744 ;   Dec.  Dig.  {  311.*] 

5.  Homicide  ($  179*)  —  Admission  or  Evi- 
dence. 

Evidence  that  accused  was  sane  at  a  time 
long  before  the  commission  of  the  homicide 
is  admissible,  as  tending  to  establish  his  sanity 
at  the  time  of  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  g  380;   Dec.  Dig.  §  179.*] 

6.  Criminal  Law  (S  1153*)— Appeal— Dis- 
cretion OF  Tbial  Court- Admission  of 
Testimony. 

In  determiniuj;  whether  testimony  is  ad- 
missible in  a  homicide  case,  in  which  insanity 
is  pleaded,  as  to  accused's  sanity  at  a  time  long 
before  the  commission  Of  the  offense,  the  trial 
court  has  a  wide  discretion  which  will  not  be 
interfered  with  on  appeal,  in  absence  of  clear 
abuse. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  f{  3061-3060;  Dec.  Dig.  { 
1153.*] 


7.  Witnesses  (|  188*)— Competenot- -Fobmkb 
Wife. 

Under  Pen.  Code,  I  1322,  providing  that 
neither  husband  nor  wife  is  a  competent  wit- 
ness for  or  against  the  other  in  a  criminal  ac- 
tion to  which  one  or  both  are  parties,  except 
with  the  consent  of  both,  which  is  to  be  con- 
strued as  containing  substantially  the  same 
provisions  as  Code  Civ.  Proc.  {  1881,  rendering 
the  wife  incompetent  to  testify  to  communica- 
tions between  herself  and  her  husband,  accused's 
former  wife,  who  had  lived  with  him  a  year 
after  their  marriage  and  had  known  him  a  year 
before  the  marriage,  could  testify  in  a  homicide 
case  as  to  his  sanity,  basing  her  testimony  on 
her  knowledge  of  him  while  she  cohabited  with 
and  knew  him ;  the  mental  condition  not  being 
a  matter  subject  to  communication. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {§  734.  736;    Dec.  Dig.  i  188.*] 

8.  Criminal  Law  ({  522*)  —  Confessions — 
Voluntary  Character. 

As  a  confession  must  be  free  and  voluntary, 
a  confession  made  a  few  days  after  threats 
were  made  to  induce  accused  to  confess  was 
not  admissible  unless  it  clearly  appeared  that 
such  threats  had  ceased  to  operate  npon  ac- 
cused's mind  when  the  ponfession  was  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  11S9-1195;  Dec.  Dig.  | 
522.*] 

9.  Criminal  Law  (|  532*)  —  Confessions  — 
Admission. 

Whether  a  confession  is  voluntary  is  « 
preliminary  question  for  the  trial  court,  in  de- 
ciding which  it  has  considerable  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1218;   Dec  Dig.  {  532.*] 

10.  Criminal  Law  (§  519*)— Confessions— 
Voluntabt  Chabactkb. 

Accused,  without  being  advised  that  bis 
confession  might  be  used  against  him,  was  ca- 
joled and  browbeaten  by  the  prosecuting  of- 
ficials, who  called  him  a  "monumental  liar,"  and 
told  him  that  decedent's  friends  would  have 
hanged  him  to  the  first  tree  if  he  bad  been 
taken  to  the  place  where  the  body  was  found. 
After  being  talked  to  in  that  way  for  a  consid- 
erable time,  he  was  gut  in  solitur  confinement 
for  the  night,  and  confessed  the  following  morn- 
ing. Scla,  that  the  confession  was  not  volun- 
tary, and  was  not  admissible  In  evidence. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  1168-1174;  Dec.  Dig.  { 
519.*] 

11.  Criminal  Law  (§  1169*)— Appeal— Harm- 
less Error— Admission  of  Evidence — In- 
voluntary Confessions. 

That  the  evidence  other  than  the  alleged 
confession  was  sufficient  to  justify  a  conviction 
did  not  make  the  admission  of  a  confession  im- 
properly extorted  harmless,  as  it  could  not  be 
said  what  weight  the  jury  gave  to  the  confes- 
sion in  forming  its  verdict. 

[E}d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  3137-3143;  Dec.  Dig.  ^ 
1169.*] 

12.  Homicide  (§  174*)  — Prosecution— Ad- 
mission OF  Evidence. 

In  a  prosecution  for  homicide,  a  printed 
copy  ft  a  notice  published  in  a  newspaper,  par- 
portinig  to  be  signed  by  decedent  and  autnor- 
izin^  accused  to  settle  decedent's  affairs,  was 
admissible  to  show  actual  publication  of  the 
notice  by  accused. 

[Ed.  Note.— For  otber  cases,  see  Homicide, 
Cent.  Dig.  §§  359-371;    Dec.  Dig.  {  174.*] 

13.  Criminal  Law  (S  438*)— Admission  or 
Evidence. 

Properly  authenticated  photographs  are  ad- 
missible in  evidence  when  relevant,  so  that  in 
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a  murder  case,  in  whicb  It  appeared  that  de- 
cedent's body  was  dismembered,  a  photograph 
showing  the  nature  of  the  country  between  de- 
cedent's cabin  and  the  place  where  his  body  was 
discovered  was  admissible  in  evidence  to  show 
the  nature  of  the  ground  probably  traversed  by 
the  murderer,  and  the  necessity  tor  dismember- 
ing decedents  body. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  IMg.  |  893 ;   Dec.  Dig.  i  438.*] 

Angellotti,  Shaw,  and  SIoss,  JX,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Fresno  County;   H.  Z.  Austin,  Judge. 

Cliarles  H.  Loper  was  convicted  of  mur- 
der, and  from  the  judgment  of  conviction 
and  an  order  denying  a  motion  for  a  new 
trial,  he  appeals.    Reversed. 

Ayneswortti  &  Spronse,  8.  J.  Hinds,  and 
Henry  Brickley,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  and  J.  Charles  Jones,  Deputy 
At^.  Gen.,  for  the  People. 

MELVIN,  J.  Appellant  was  convicted  of 
the  crime  of  murder  and  was  sentenced  to 
receive  the  death  penalty.  He  prosecutes  this 
appeal  from  the  said  judgment  of  conviction 
and  from  an  order  denying  his  motion  for  a 
new  trial. 

Loper,  the  defendant,  lived  with  Joe  Ver- 
net  on  a  ranch  near  Sentinel  post  office  in 
Fresno  county.  On  July  13,  1908,  Chris. 
Peterson  was  at  Vernet's  cabin,  and  when  he' 
departed  he  left  Loper  and  Vemet  there  to- 
gether. On  July  17,  1906,  defendant  took 
the  stage  at  Sentinel  and  went  to  Fresno, 
but  before  his  departure  he  told  Mr.  Rea,  in 
the  presence  of  the  latter's  mother  and  sis- 
ter, that  Vemet  had  gone  to  Oregon,  having 
started  the  night  before  on  the  walk  of  30 
miles  to  Fresno,  and  that  defendant,  after 
settling  Vernet's  affairs,  would  join  him  in 
Oregon.  After  his  arrival  in  Fresno  Loper 
put  a  notice  in  a  newspaper  in  which  was  a 
statement  that  he  was  winding  up  the  affairs 
of  Joe  Vernet,  and  had  authority  to  attend 
to  all  necessary  business.  While  in  Fresno, 
Loper  stated  that  Vernet  had  gone  to  Oregon, 
leaving  him  to  settle  all  business  affairs.  He 
also  offered  to  sell  certain  wood  belonging  to 
Vernet,  and  after  returning  to  Sentinel  he 
collected  and  receipted  for  certain  money 
due  to  that  individual.  He  also  sold  a  wag- 
on and  two  horses  from  Vernet's  place,  and 
performed  other  acts  as  the  ostensible  agent 
of  Vemet  On  July  28th  defendant  was  ar- 
rested, and  while  in  custody  told  the  sheriff 
that  he  was  winding  up  Vernet's  affairs.  He 
also  admitted  that  he  caused  the  notice  to 
be  printed  In  the  paper  in  Fresno.  When  ar- 
rested defendant  had  on  his  person  two  cer- 
tificates of  deposit  in  favor  of  Vemet  on  the 
Fresno  National  Bank,  and  a  slip  of  paper 
on  which  was  a  writing 'supposed  to  be  Ver- 
net's signature.  About  August  1st  the  dis- 
membered body -of  Joe  Vemet  was  found 
buried  in  a  hole  about  three-eighths  of  a 
mile  from  the  place  where  he  and  defendant 
had  lived,   and  soon   afterwards  defendant 


confessed  that  be  had  killed  Vemet  by  shoot- 
ing him  in  the  back  of  the  head.  Insanity 
was  the  defense  upon  which  Loper  depended. 
Appellant's  first  attack  is  directed  against 
the  selection  of  the  jury.  Error  is  alleged. be- 
cause of  the  refusal  of  the  court  to  allow 
certain  challenges  proffered  by  defendant  to 
individual  jurors.  All  of  the  peremptory 
challenges  allowed  by  law  were  exercised  by 
defendant,  and  that  fact  makes  the  errors  of 
the  court,  if  any  were  committed  in  ruling 
upon  his  challenges  for  cause,  vitally  mate- 
rial to  defendant  and  prejudicial  to  bis 
rights.  A  humber  of  the  diallenged  tales- 
men admitted  that  they  had  opinions  respect- 
ing defendant's  guilt,  and  while  tliey  all  tes- 
tified that  they  could  put  such  opinions  aside 
and  try  the  defendant  fairly  and  impartial- 
ly, it  is  contended  that  the  prosecution  failed 
to  prove  afl3rmatively  that  the  persons  with 
whom  they  had  talked  were  not  witnesses  in 
the  action  or  those  deeply  Interested,  and 
that  therefore  the  opinions  of  the  talesmen 
were  not  properly  brought  within  the  terms 
of  section  1076  of  the  Penal  Code.  People  t. 
Wells,  100  Cal.  230,  84  Pac.  718;  People  v. 
Helm,  152  Cal.  538,  93  Pac.  99.  A  scmtiny 
of  the  evidence  of  those  men  called  for  ex- 
amination as  prospective  jurors,  however, 
shows  either  that  the  persons  with  whom 
they  had  talked  were  not  witnesses  nor  in- 
terested persons,  or  that  the  opinions  of  the 
talesmen  were  based  solely  upon  newspaper 
reports.  An  earnest  contention  is  made  in 
the  briefs  that  failure  to  make  proof  that 
the  persons  with  whom  these  talesmen  talked 
were  not  witnesses  nor  interested  parties  re- 
moves the  opinions  of  the  prospective  jurors 
from  the  exceptions  expressed  in  section  1076 
of  the  Penal  Code,  and  that  the  court  there- 
fore erred  in  refusing  to  allow  the  challeng- 
es. We  do  not  so  understand  the  mle. 
Where  it  appears  that  a  man  called  into  the 
jury  box  has  an  opinion  respecting  the  de- 
fendant's g^nilt,  based  in  part  upon  state- 
ments of  purported  facts  relating  to  the  al- 
leged crime,  made  to  him  by  individuals,  it 
must  be  shown,  in  order  that  section  107*i 
of  the  Penal  Code  may  apply,  that  the  per- 
soE^  who  stated  the  supposed  facts,  or  ex- 
pressed strong  belief  in  the  defendant's  guilt, 
were  not  witnesses  nor  interested  person-s, 
or  that  they  were  not  so  understood  to  be 
by  the  man  under  examination.  Tl.a  mere 
circumstance  that  the  persons  with  whom 
he  talked  were  or  were  not  witnesses  would 
be  immaterial,  if  bis  opinion  was  not  found- 
ed wholly  or  in  part  on  what  they  said,  be- 
cause the  court  is  seeking  to  learn  his  mental 
attitude  toward  the  defendant  and  the  source 
and  quality  of  any  opinion  which  he  may  en- 
tertain. If  he  talked  with  persons  under- 
stood by  him  to  be  possessed  only  of  such  In- 
formation as  be  himself  obtained  from  his 
reading,  th(elr  conversation  would  naturally 
amount  to  public  rumor  so  far  as  he  was 
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<>oucorne(I.  If,  on  the  other  hand,  some  one 
whom  he  believed  would  say,  "I  saw  the 
crime  committed  and  know  whereof  I  speak," 
the  discussion  by  that  person  of  the  manner 
of  the  commission  of  the  offense  would  al- 
most certainly  make  a  deep  impression  up- 
on the  talesman's  mind  and  conduce  to  the 
formation  of  a  strong  opinion,  even  if,  as 
matter  of  fact,  the  narration  were  pure  fic- 
tion. 

Two  challenges  were  interposed  to  Theo- 
dore Linden,  one  based  upon  his  supposed 
imperfect  knowledge  of  English,  and  the  oth- 
er upon  his  admitted  opinion  which,  accord- 
ing to  appellant's  attorneys,  was  fixed  and 
was  prejudicial  to  Loper.  The  first  objec- 
tion was  one  addressed  particularly  and  pe- 
culiarly to  the  judgment  of  the  trial  court, 
and  unless  flagrant  abuse  of  discretion  clear- 
ly appears,  rulings  of  that  court  on  such  a 
subject  are  seldom  disturbed.  We  cannot 
say  upon  reading  the  Juror's  answers  to  the 
questions  propounded  to  him  that  he  was  so 
deficient  in  his  knowledge  of  the  English  lan- 
guage that  the  court  abused  its  discretion  in 
refusing  to  entertain  a  challenge  under  sec- 
tion 198,  subd..3,  of  the  Code  of  Civil  Pro- 
cedure. His  opinion  seems  to  have  been  bas- 
ed upon  the  most  casual  reading,  and  he 
said  that  he  could  try  the  case  fairly  and 
impartially,  giving  to  the  defendant  the  ben- 
efit of  the  presumption  of  innocence. 

The  statements  of  those  called  for  Jury 
duty  in  this  case  seem  quite  typical  of  those 
given  during  the  selection  of  a  Jury  in  any 
case  about  which  there  has  been  extensive 
comment  in  the  daily  Journals.  Almost  ev- 
ery person  called  into  the  jury  box  had  an 
opinion  of  defendant's  guilt,  based  upon  what 
he  had  read,  and  some  of  them  stated  that 
such  opinion  would  require  evidence  for  its 
removal.  When,  however,  they  were  put  to 
the  test  of  their  ability  to  try  the  case  upon 
the  evidence  produced  at  the  trial  and  unin- 
fluenced by  other  considerations,  each  an- 
swered that  he  could  and  would,  if  chosen, 
act  fairly  and  impartially.  It  was  the  func- 
tion of  tiie  trial  court  to  determine  the  true 
state  of  mind  of  each  member  of  the  panel 
who  was  questioned  touching  his  qualifica- 
tions to  serve  as  a  Juror.  E^requently  there 
is  a  conflict  between  different  portions  of  the 
testimony  given  during  an  examination  on 
voir  dire,  due  not  always  to  the  lack  of  can- 
dor on  the  part  of  the  person  examined,  but 
to  his  misunderstanding  of  the  questions 
asked  and  of  the  duties  of  a  Juror,  until 
such  duties  are  explained  by  the  court  When 
such  conflict  occurs,  the  trial  court  must  de- 
cide. If  possible,  which  of  the  answers  most 
truly  reveals  the  state  of  the  talesman's 
mind.  In  other  words,  the  questions  gen- 
erally presented  are  those  of  fact  and  not 
of  law.  People  v.  Ryan,  152  Cal.  364,  02  Pac. 
866;  People  v.  Ochoa,  1-12  Cal.  274,  75  Pac. 
847;  People  v.  Flauuelly,  128  'Cal.  86,  60 
Pac.  670 :  People  v.  Fredericks,  106  Cal.  559, 
39  Pac.  944. 


A  number  of  witnesses  testified,  as  inti- 
mate acquaintances,  to  defendant's  sanity, 
under  the  rule  expressed  in  subdivision  10 
of  section  1870  of  the  Code  of  ClvU  Pro- 
cedure. Objection  was  made  to  the  admis- 
sion of  their  testimony,  upon  the  ground  that 
some  of  them  had  not  seen  defendant  within 
several  years  of  the  time  of  the  trial.  This 
objection  goes  more  to  the  weight  than  to 
the  admissibility  of  their  testimony.  All 
persons  are  presumed  to  be  sane  until  the 
contrary  is  proved.  Proof  that  defendant 
was  sane  at  a  time  long  prior  to  the  com- 
mission of  the  offense  would  have  some  ten- 
dency to  establish  bis  sanity  at  the  time  of 
the  homicide;  the  weight  and  value  of  such 
proof  being  a  matter  for  the  Jury.  In  rul- 
ing upon  the  admission  of  such  testimony, 
the  trial  Judge  is  clothed  with  a  wide  dis- 
cretion, wliich  will  not  be  disturbed,  unless 
obviously  it  has  been  improperly  exercised. 
People  V.  Suesser,  142  Cal.  361,  75  Pac  1093 ; 
People  V.  McCarthy,  115  Cal.  258.  46  Pac. 
1073 ;  People  v.  Hubert,  119  Cal.  221,  51  Pac. 
329,  03  Am.  St  Rep.  72 ;  People  v.  Clark,  151 
Cal.  207,  90  Pac.  549.  One  of  the  witness- 
es who  testified,  as  an  intimate  acquaint- 
ance, to  defendant's  sanity  was  his  former 
wife,  now  Mrs.  Hendrickson.  She  had 
known  him  about  a  year  before  their  mar- 
riage, which  had  lasted  about  two  and  a 
half  years,  although  they  had  lived  together  a 
little  more  than  a  year.  Objection  was  made 
to  Mrs.  Hendrickson's  testimony  upon  the 
ground  that  she  was  prohibited  from  being 
a  witness  by  the  provisions  of  section  1322 
of  the  Penal  Code.  That  section  is  as  fol- 
lows: "Neither  husband  nor  wife  is  a  com- 
petent witness  for  or  against  the  other  in  a 
criminal  action  or  proceeding  to  which  one 
or  both  are  parties,  except  with  the  consent 
of  both,  or  in  cases  of  criminal  violence  up- 
on one  by  the  other,  or  in  case  of  criminal  ac- 
tions or  proceedings  brought  under  the  pro- 
visions of  sections  two  hundred  and  seventy 
and  two  hundred  and  seventy  a  of  this  code, 
or  in  cases  of  criminal  actions  or  proceed- 
ings for  bigamy  or  adultery."  "rhe  above 
section  must  be  construed  as  having  practi- 
cally an  identical  meaning  with  section  1881 
of  the  Code  of  Civil  Procedure.  People  v. 
Langtree,  64  Cal.  256,  30  Pac.  813.  Author- 
ities have  been  cited  on  both  sides;  but  lit- 
tle assistance  is  to  be  obtained  from  such  ci- 
tations, owing  to  the  varied  statutory  pro- 
visions in  the  different  states.  In  some  Ju- 
risdictions statutes  are  so  construed  that 
only  the  sort  of  testimony  is  excluded  which 
the  statute  specifically  interdicts.  In  others 
no  communication  made  by  one  spouse  to 
the  other  may  be  stated  after  the  marriage 
relation  has  ceased  to  exist  even  when  the 
statute  by  Its  terms  seems  to  apply  the  rule 
only  to  the  period  of  lawful  matrimonial  re- 
lation. Some  of  the  cases  make  an  excep- 
tion, from  the  rule  prohibiting  one  spouse 
from  testifying  against  the  other,  of  those 
things  which  in  their  nature  are  "as  likely 
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to  have  occurred  before  the  public  as  In  prl- 
Tate."  Owen  v.  State,  78  Ala.  429,  56  Am. 
Rep.  40.  In  .the  case  last  cited  the  judg- 
ment of  conviction  In  a  burglary  case  was 
reversed,  because  the  former  Wife  of  the  de- 
fendant had  testified  that  he  returned  to  his 
home  late  on  the  night  of  the  burglary,  and 
that  afterwards  he  had  a  cougiderable  sum 
of  money  in  his  possession.  The  authorities 
which  recognize  and  those  which  deny  the 
right  of  a  divorced  wife  to  speak  on  the  wit- 
ness stand  of  matters  not  essentially  of  a 
confidential  nature,  coming  to  her  knowledge 
during  the  existence  of  the  marriage  rela- 
tion, are  collated  in  Owen  v.  State,  supra. 
Wharton,  writing  of  this  subject,  states  the 
rule  in  civil  cases  thus :  "Where  the  relation- 
ship has  ceased  by  death,  or  by  divorce,  the 
wife  may  be  admitted  for  or  against  the  for- 
mer husband  or  his  representatives  (or  the 
converse),  though  she  is  precluded  from  tes- 
tifying as  to  Information  derived  confiden- 
tially during  marital  intercourse.  The  same 
distinctions  are  applicable  to  the  husband. 
It  is  otherwise  as  to  nonconfidential  informa- 
tion." Wharton,  Law  of  Evidence,  p.  388. 
See,  also,  Gordon,  Rankin  &  C!o.  v.  Tweedy, 
71  Ala.  210.  Professor  Greenleaf  thus  form- 
ulates the  rule :  "After  the  parties  are  sepa- 
rated, whether  it  be  by  divorce  or  by  the 
death  of  the  husband,  the  wife  is  still  pre- 
cluded from  disclosing  any  conversations 
with  him,  though  she  may  be  admitted  to 
testify  to  facts  which  came  to  her  knowl- 
edge by  means  equally  accessible  to  any  per- 
son not  standing  in  that  relation."  1  Green- 
leaf  on  Evidence  (16th  Ed.)  p.  393.  Again, 
treating  of  the  subject  of  marital  confidenc- 
es, the  same  learned  author  observes  (page 
497) :  "But  where  such  confidences  are  not 
involved,  the  policy  of  preserving  the  mar- 
ital peace  does  not  forbid  one  spouse  from 
testifying  against  the  other's  Interests  after 
the  tetter's  death  or  divorce."  While  the 
problem  here  considered  Is  a  matter  of  first 
Impression  In  California,  this  court  declared 
years  ago  In  favor  of  the  liberal  construc- 
tion of  section  1322  of  the  Penal  C!ode,  and 
the  admission  of  testimony  not  clearly  ex- 
cluded by  its  terms.  In  People  v.  Langtree, 
supra,  decided  in  1883,  the  court  in  bank 
adopted  with  approval  the  following  lan- 
guage of  Mr.  Schouler:  "On  the  whole,  the 
prevailing  tendency  of  late  years  in  both 
England  and  America  Is  to  regard  the  do- 
mestic confidence  or  the  ties  of  a  spouse  as 
of  little  consequence  compared  with  the  pub- 
lic convenience  of  extending  the  means  of 
ascertaining  the  truth  in  all  cases ;  such  fa- 
cilities being  increased,  it  is  believed,  by 
hearing  what  each  one  has  to  say,  and  then 
making  due  allowance  for  circumstances  af- 
fecting each  one's  credibility."  Schouler  on 
Husband  and  Wife,  85.  It  will  be  noticed 
that,  construing  section  1322  of  the  Penal 
Code  and  section  1881  of  the  Code  of  Civil 
.Procedure  together,  the  Inhibition  of  testi- 
mony extend  to  communications  made  by 


one  to  the  other.  Mental  condition  is  not  a 
matter  of  communication,  and  in  view  of  the 
broad  rule  adopted  In  People  v.  Langtree, 
supra,  we  are  constrained  to  hold  that  the 
testimony  of  this  witness  was  admissible. 

After  his  arrest,  the  defendant  was  sub- 
mitted to  a  rigid  examination  by  the  sheriff, 
the  district  attorney,  and  others.  On  the 
following  morning  he  made  a  confession, 
which  his  counsel  contend  was  due  not  to 
his  own  voluntary  Impulse,  but  resulted  from 
this  close  examination,  characterized  by  them 
as  "a  relentless  sweating  process."  The  ques- 
tions propounded  to  the  defendant  were  re- 
ported, and  a  transcript,  admittedly  correct 
In  every  particular,  was  Introduced  In  evi- 
dence defendant's  counsel  making  only  the 
objection  that  the  reported  conversation  was 
inadmissible  as  it  was  induced  by  threats, 
the  effect  of  which  must  have  extended  to 
and  operated  to  obtain  the  subsequent  con- 
fession. A  careful  consideration  of  this  mat- 
ter convinces  us  that  the  criticism  made  by 
appellant's  counsel  is  Just.  The  transcript 
does  not  show  that  at  any  time  the  defend- 
ant was  instructed  with  reference  to  his 
rights  under  the  Constitution,  nor  was  he 
told  that  statements  made  by  him  might  be 
used  against  him  at  his  trial.  During  the 
long  and  searching  examination  to  which  be 
was  subjected  he  did  not  make  a  confession, 
but  he  admitted  that  if  he  did  kill  Yemet 
the  deed  must  have  been  accomplished  while 
he  was  drunk;  that  his  mind  was  a  blank 
upon  the  entire  subject.  It  is  a  fundamental 
rule  of  criminal  law  that  a  confession  may 
not  be  used  against  a  defendant,  unless  the 
prosecution  can  show  its  free  and  voluntaiy 
character,  that  it  'was  made  without  previous 
inducement,  and  that  neither  duress  nor  in- 
timidation caused  defendant  to  furnish  such 
evidence  against  himself.  People  v.  Miller, 
135  Cal.  69,  67  Pac.  12.  It  Is  also  true  that 
If  threats  and  Inducements  are  made  to  a 
prisoner,  and  within  a  few  days  thereafter 
he  makes  a  confession,  such  acknowledgment 
of  the  commission  of  the  crime  may  not  be 
Introduced  in  evidence,  imless  It  clearly  ap- 
pears that  the  threats  and  Inducements  had 
ceased  to  operate  upon  his  mind  to  bring 
about  his  statement  of  his  own  grullt.  People 
y.  Johnson,  41  Cal.  456.  After  the  searching 
inquiry  of  the  sheriff,  district  attorney,  and 
deputy  district  attorney  bad  closed,  defend- 
ant was  locked  up  in  solitary  confinement 
until  the  following  morning,  when  be  in- 
formed the  sheriff  that  he  desired  to  tell 
everything.  Undoubtedly  there  was  strong 
probability  that  the  occurrences  of  the  pre- 
vious day  bad  much  to  do  with  fixing  de- 
fendant's final  resolution  to  confesB,  and  if 
coercive  threats  were  made  and  inducements 
offered,  then  we  must,  in  the  absence  of  a 
contrary  showing,  find  that  the  confession 
made  on  the  following  day  was  inadmissible 
as  evidence.  The  manner  of  examination  to 
which  defendant  was  subjected  may  best  be 
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understood,  perhaps,  from  a  reading  of  the 
following  quotations  from  the  transcript: 
"Mr.  Hawson:  Q.  Where  were  you  when 
you  cut  the  legs  off  of  Joe  Vemet?  A.  I 
don't  know  about  that  at  all.  Q.  What  did 
you  cut  them  oft  with?  A.  Good  God,  is  Joe 
dead?  Mr.  Chittenden:  You  know  he  is 
dead.  A.  I  do  not.  If  I  ever  told  the  truth 
in  my  life,  I  didn't  know  he  is  dead.  There 
is  no  man  in  the  world  that  would  fed  worse 
on  his  loss  than  I  do.  He  is  the  only  friend 
I  have.  Mr.  Hawson:  You  are  the  most 
monumental  liar  I  ever  knew.  •  •  •  How 
long  did  you  leave  the  tiody  in  the  cabin? 
Confess  up  and  tell  the  truth  entirely.  The 
sooner  you  tell  the  truth  about  this,  the  bet- 
ter your  mind  will  be.  I  don't  blame  you 
for  not  wanting  to  tell  this.  This  Is  an  aw- 
ful strain,  but  when  you  make  this  confes- 
sion, you  will  be  a  better  man.  You  will 
feel  better  in  two  minutes;  Just  that  quick. 
A.  I  don't  see  how  I  can.  Q.  Go  on  and  tell 
us  the  story.  You  will  feel  better  and  differ- 
ent, and  if  you  have  done  wrong,  go  on  and 
be  a  man.  •  •  •  Mr.  Church:  As  far  as 
I  am  concerned,  personally,  as  district  at- 
torney, I  don't  care  whether  you  say  any- 
thing or  not.  The  evidence  is  absolutely  and 
complete  against  you,  unless  you  want  to 
Implicate  any  one  else.  The  only  vi[ay  you 
can  do  yourself  any  good  in  the  world,  if 
there  was  any  one  else  in  it,  is  to  tell  it. 
A.  I  will  tell  you  there  was  no  one  in  it,  and 
Joe  was  going  to  Portland.  Or.  •  •  •  Q. 
Who  was  with  you  in  that  trick?  A.  I  have 
told  you  all  abodt  It  Q.  I  thought  you  did 
It  all  alone.  I  thought  if  you  didn't  it  would 
be  an  advantage  to  you,  personally,  to  let 
us  know  who  it  was,  is  all.  I  thought  It 
would  perhaps.  •  •  •  Mr.  Church:  I 
don't  suppose  there  was  ever  a  murder  com- 
mitted in  the  history  of  the  world  like  this. 
Just  for  his  money  and  certificates  of  de- 
posit, and  then  killed  by  a  man  who  pretends 
to  be  his  friend;  Just  for  money.  It  is  ter- 
rible. Mr.  Chittenden:  I  want  him  to  tell 
It.  It  would  make  him  feel  better.  A.  Don't 
you  think  If  I  had  done  that,  there  would 
be  some  impression  on  my  mind — there  would 
be  something  to  show  to  my  mind  I  done  it? 
Mr.  Church:  Certainly.  A.  And  there  has 
never  been  anything.  Q.  I  thought  It  was  a 
cool,  calculated  piece  of  work.  He  has  had 
It  on  bis  mind  for  a  year.  I  think  I  have 
figtired  it  out;  how  he  could  murder  him, 
and  thai  get  out  for  good.  He  had  no  wife. 
If  you  have  a  wife,  I  would  like  for  yon 
to  tell  me.  A.  Xo.  Q.  You  couldn't  pay  your 
board  bill.  He  boarded  you  for  a  year; 
you  borrowed  money  of  old  Joe,  and.  In  the 
face  of  these  things,  he  bad  gone  down  In  his 
pocket  and  loaned  you  money.  You  couldn't 
pay  your  board  bill;  you  hadn't  done  an 
honest  day's  work  In  months;  yon  could  get 
no  work  to  do  and,  even  In  the  face  of  all 
this,  you  took  poor  old  Joe  and  butchered 
him  In  the  same  manner  as  you  would  have 
butchered  a  bog.    And  you  tell  us  in  all  so- 


berness your  mind  is  a  blank,  and  hasn't 
been  a  blank  before  that  time?    Mr.  Cbittea- 
den:  There  are  hundreds  of  people  up  there 
that  know  him.    I  think  he  has  been  In  this 
line  of  work  for  a  year.    The  people  up  there 
can  tell  if  his  mind  has  been  in  a  blank; 
and  to  think  he  cut  him  up  and  burled  him 
is  all  bosh.    I  have  got  mountains  of  proof. 
There  isn't  anything  to  it  at  alL    There  isn't 
anything  in  the  case.'  It  has  been  the  easiest 
thing  in  the  world  to  hunt,  and  then  for  you 
to  Bit  here  and  tell  as  you  don't  know  any- 
thing about  it — if  you  want  to  live  in  that 
frame  of  mind.  If  you  want  to  live  that  way 
— what  you  are  facing  at  this  time  right 
now — I  thought  it  would  probably  relieve  your 
mind  to  have  that  awful  truth  told.    A.  I 
{ would  tell  if  I  could,  but  I  don't  see  that  I 
done  it    •    •    •    Q.  (by  Mr.  Hawson):    If 
j  you  didn't  do  it,  who  knows  you  done  it?    It 
I  was  done  right  at  your  door,  in  your  house. 
:A.  It  looks  to  me  if  I  done  that  terrible 
crime,  there  would  be  something  on  my  mind. 
!  Q.  There  Is  something.    You  have  got  a  load 
I  right  now.     It  Is  as  big  as  that  courthouse 
'  standing  right  there.    It  is  heavier  than  this 
Jail,  and  the  only  reason  I  want  you  to  tell 
,  me  the  truth — there  Is  absolutely  nothing  to 
the  case — It  might  be  a  relief  to  your  mind. 
!  Your  mind  is  a  little  clearer  then  than  it  Is 
now,  I  tell  you.     Mr.  Hawson:   If  you  had 
'  been  up  there  yesterday  afternoon  and  se«i 
them  dig  up  that  body — some  30  or  40  men 
I  who  knew  Joe  Vernet — you  wouldn't  have 
had  five  minutes  to  tell  anything.     Sheriff 
j  Chittenden:  If  I  had  come  back  and  got  you 
I — ^you  didn't  have  any   friends  up  there — 
they  would  have  strung  you  up  to  the  first 
.  tree,  Charlie  Loper;   a  piece  of  rope  would 
,  have  got  to  your  neck.     A.  If  I  trad  done 
'  that  deed,  they  might  do  it    Q.  You  did  the 
deed,  all  right    A.  There  is  nothing  in  my 
mind  about  the  thing." 

That  the  rule  excluding  confessions  unless 
they  are  free  and  voluntary  was  violated  in 
admitting  the  alleged  confession,  after  such 
proof  of  threats,  inducements,  and  coercion, 
can  scarcely  admit  of  a  doubt  It  has  been 
held  in  this  state  that  it  was  sufficient  to 
exclude  a  confession  if,  before  making  it  the 
defendant  had  been  told  that  it  would  t>e 
better  for  him  to  make  full  disclosure.  Peo- 
ple r.  Barrlc,  49  Cal.  344.  In  People  v. 
Thompson,  84  Cal.  605,  24  Pac.  386,  a  con- 
fession was  held  inadmissible,  because  the 
sheriff  had  told  the  prisoner  that  he  "didn't 
think  the  truth  would  hurt  anybody,"  and 
that  "It  would  be  better  for  him  to  come  out 
and  tell  all  he  knew  about  it,  If  he  felt  that 
way."  The  question  whether  a  confession  is 
free  and  voluntary  Is  a  preliminary  one  ad- 
dressed to  the  trial  court  (People  v.  Miller, 
135  Cal.  o»,  67  Pac.  12),  and  that  court  Is 
clothed  with  a  considerable  amount  of  dis- 
cretion in  determining  it  (People  v.  Suesser, 
supra) ;  but  we  know  of  no  case  in  which 
such  potential  Influences  as  are  shown  by 
this  record  have  been  held  harmless  and 'not 
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sufficient  to  exclude  the  confession  induced 
by  them.  So  long  as  the  constitutional  priv- 
ilege of  a  defendant  not  to  give  evidence 
against  himself  exists,  that  right  must  be 
protected  by  adherence  to  the  well-establish- 
ed rule  Intended  to  guard  against  undue  ad- 
vantage being  taken  of  his  fears,  hopes,  or 
mental  or  physical  weakness;  and  while 
many  thoughtful  persons  believe  that  those 
charged  with  crime  should  be  compell^  ei- 
ther to  testify  or  to  l>ear  an  adverse  pre- 
sumption as  the  result  of  refusal  to  take  the 
witness  stand,  no  advocate  of  that  change  in 
the  law,  we  believe,  goes  so  far  as  to  desire 
the  machinery  of  compulsion  to  be  applied 
anywhere  except  In  the  full  publicity  of  open 
couirt.  In  a  recent  public  address,  speaking 
upon  this  subject,  and  advocating  a  change 
in  the  rule  wiereby  a  defendant  is  now  en- 
abled to  refrain  from  testifying,  Mr.  Justice 
Slosa  said:  "Side  by  side  with  the  limitation 
of  the  right  of  the  a<^u8ed  to  stand  mute 
should  go  the  absolute  prohibition  of  testi- 
mony or  confessions  obtained  from  persons 
under  arrest,  as  the  result  of  private  ques- 
tioning by  officers  of  the  law.  The  horrors 
of  the  'tUrd  degree'  are  the  direct  result  of 
the  rule  prohibiting  the  prosecution  from 
calling  the  accused  as  a  witness,  or  basing 
any  argument  upon  bis  failure  to  take  the 
witness  stand  in  his  own  behalf.  Surely  it 
Is  far  bett»'  to  question  the  accused  in  open 
court,  where  he  may  liave  the  assistance  of 
counsel  and  the  protection  of  an  Impartial 
Judge,  than  to  endeavor  to  convict  him  by 
means  of  an  alleged  confession  which  may 
never  have  been  made  and  which,  if  made, 
may  have  been  extorted  from  him  in  ways 
that,  if  known,  would  throw  great  doubt  up- 
on Its  rellabUIty." 

In  Bram  v.  United  States,  168  U.  S.  632, 
18  Sup.  Ct  183,  42  L.  Ed.  568,  the  leading 
authorities  upon  the  subject  of  confession 
are  collated  and  discussed  masterfully  in  the 
opinion  of  the  court  delivered  by  Mr.  Justice 
White.  In  that  opinion  he  says:  "A  brief 
consideration  of  the  reasons  which  gave  rise 
to  the  adoption  of  the  fifth  amendment,  of 
the  wrongs  which  It  was  intended  to  prevent, 
and  of  tlie  safeguards  which  it  was  its  pur- 
pose unalterably  to  secure,  will  make  it  clear 
that  the  generic  language  of  the  amendment 
was  but  a  crystallization  of  the  doctrine  as 
to  confessions',  well  settled  when  the  amend- 
ment was  adopted,  and  since  expressed  in 
the  text-writers  and  expounded  by  the  adju- 
dications, and  hence  that  the  statements  on 
the  subject  by  the  text-writers  and  adjudica- 
'  tions  but  formulate  the  conceptions  and  com- 
mands of  the  amendment  itself."  In  another 
port  of  the  opinion  he  observes  that:  "There 
can  be  no  doubt  that  long  prior  to  our  inde- 
pendence the  doctrine  that  one  accused  of 
crime  could  not  be  compelled  to  testify 
against  himself  had  reached  its  full  develop- 
ment In  the  common  law,  was.  there  consid- 
ered as  resting  on  the  law  of  nature,  and 
\'as  embedded  In  that  system  as  one  of  Its 


great  and  distinguishing  attributes."  He  also 
quotes  with  approval  part  of  the  opinion  of 
the  same  court,  delivered  by  Mr.  Justice 
Brown  in  the  case  of  Brown  t.  Walker,  161 
V.  S.  596,  16  Sup.  Ct.  646,  40  L.  Ed.  819.  As 
that  quotation,  we  think,  fully  illustrates  the 
historical  significance  of  the  rule  which  we 
have  been  discussing,  we  take  this  opportu- 
nity of  repeating  it:  "The  maxim,  'Nemo 
tenetur  selpsuin  accusare,'  had  its  origin  in 
a  protest  against  the  inquisitorial  and  mani- 
festly unjust  methods  of  interrogating  ac- 
cused persons,  which  has  long  obtained  in 
the  continental  system,  and  until  the  expul- 
sion of  the  Stuarts  from  the  British  throne 
in  1688,  and  the  erection  of  additional  bar- 
riers for  the  protection  of  the  people  against 
the  exercise  of  arbitrary  power  was  not  un- 
common even  in  England.  While  the  admis- 
sions or  confessions  of  the  prisoner,  when 
voluntarily  and  freely  made,  have  always 
ranked  high  in  the  scale  of  Incriminating 
evidence,  if  an  accused  person  be  asked  to 
explain  his  apparent  connection  with  a  crime 
under  investigation,  the  ease  with  which  the 
questions  put  to  hhn  may  assume  an  inquisi- 
torial character,  the  temptation  to  press  the 
witness  unduly,  to  browbeat  him  if  he  be 
timid  or  reluctant,  to  push  him  Into  a  cor- 
ner, and  to  entrap  him  Into  fatal  contradic- 
tions, which  is  so  painfully  evident  in  many 
of  the  earlier  state  trials,  notably  in  those 
of  Sir  Nicholas  Throckmorton,  and  Ddal,  the 
Puritafl  minister,  made  the  system  so  odi- 
ous as  to  give  rise  to  a  demand  for  its  total 
abolition.  The  change  in  the  English  crim- 
inal procedure  in  that  particular  seems  to  be 
founded  on  no  statute  and  no  Judicial  opin- 
ion, but  upon  a  general  and  silent  acquies- 
cence of  the  courts  in  a  popular  demand. 
But,  however,  adopted,  it  has  become  firmly 
embedded  in  E}ngli8h  as  well  as  American 
Jurisprudence.  So  deeply  did  the  iniquities 
of  the  ancient  system  impress  themselves  up- 
on the  minds  of  the  American  colonists  that 
the  States,  with  one  accord,  made  a  denial 
of  the  right  to  question  an  accused  person 
a  part  of  their  fundamental  law,  so  that  a 
maxim,  which  in  England  was  a  mere  rule 
of  evidence,  became  clothed  in  this  country 
with  the  Impregnability  of  a  constitutional 
enactment" 

It  is  suggested  that  the  evidence  in  this 
case  was  so  complete  without  the  confession 
of  the  defendant  that  the  Jury  would  have 
found  him  guilty,  even  if  the  confession  had 
been  entirely  omitted.  While  this  argument 
serves  to  emphasize  the  lack  of  excuse  for 
the  resort  on  the  part  of  public  officers  to 
the  methods  of  the  "third  degree,"  it  does 
not  at>ate  one  whit  the  defendant's  right  to 
all  of  his  consti,tutionaI  privileges.  He  was 
entitled  to  stand  mute,  If  he  chose  to  do  so, 
and  to  have  no  confession  save  a  voluntary 
statement — one  not  extorted  by  fear  nor  in- 
duced by  promisee — Introduced  against  him 
at  his  trial.  Of  this  right  be  was  depriv- 
ed.   Without  instruction  as  to  the  law  appli- 
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cable  to  his  case,  without  advice  of  counsel, 
without  knowing  that  his  utterances  might 
l>e  used  against  him,  he  was  cajoled,  brow- 
beaten, and  persuaded;  was  called  "a  monu- 
mental liar" ;  was  told  that  Vemet's  friends 
would  have  hanged  him  "to  the  first  tree," 
if  the  sheriff  had  taken  biin  to  the  place 
where  the  dead  body  was  found;  and,  in 
short,  every  sort  of  device  was  employed  to 
force  a  confession  from  him.  Then,  to  en- 
able these  persuasions  to  sink  deeply  into  his 
mind,  he  was  solitarily  confined  for  the  night. 
To  say  that  the  confession  of  the  following 
morning  was  not  Influenced  by  the  conduct 
and  the  conversation  of  the  officers  would 
be  to  contradict  all  human  experience.  And 
it  is  equally  untenable  to  say  that,  because 
the  prosecution  had  a  perfect  case  without 
the  confession,  the  Jury  would  liave  imposed 
the  ultimate  penalty  of  the  law  upon  the  de- 
fendant, whether  that  confession  had  been 
excluded  or  admitted.  No  one  could  say  (not 
even  the  jurors  themselves)  just  what  weight 
the  confession  had  in  fixing  the  belief  of  the 
jury  in  Leper's  guilt,  and  especially  in  shap- 
ing a  verdict  involving  capital  punishment. 
But  every  one  must  conclude  that  the  in- 
troduction of  the  defendant's  own  statement 
of  his  guilt  under  the.  circumstances  here 
shown  must  have  been  most  highly  prejudi- 
cial to  him.  It  follows  that  for  this  reason 
a  new  trial  must  be  ordered. 

Objection  is  made  that  a  printed  copy  of 
a  notice  published  in  a  Fresno  paper,  pur- 
porting, to  he  signed  by  Joe  Vemet  and  au- 
thorizing lioper  to  settle  Vemet's  business 
affairs,  was  Introduced  in  connection  with 
the  testimony  of  Rufus  Morrell.  It  is  ad- 
mitted by  appellant's  counsel  that  the  orig- 
inal of  ttiis  notice  which  the  district  attor- 
ney promised,  when  examining  Morrell,  to 
produce  later  would  be  competent  With 
this  we  agree,  and  we  think  it  follows  that 
evidence  was  admissible,  showing  actual  pub- 
lication of  the  notice  after  its  preparation 
and  its  filing  in  the  office  of  the  newspaper. 

Objection  is  also  made  to  the  ruling  of  the 
court  admitting  certain  photographs  in  evi- 
dence. These  pictures  illustrated  the  coun- 
try between  Vemet's  cabin  and  the  place 
where  the  dead  body  was  discovered.  They 
were  clearly  admissible  for  the  purpose  of 
showing  the  jury  the  nature  of  the  ground 
necessarily  or  probably  traversed  by  the  mur- 
derer, and  especially  for  exhibiting  the  neces- 
sity (or  lack  of  It)  for  dismemberment  of  the 
tK>dy.  Photographs  are  admissible,  when, 
properly  authenticated,  just  as  are  other  Il- 
lustrative charts.  People  v.  Durrant,  116  Cal. 
213,  48  Pac.  75 ;  People  v.  Crandall,  125  Cal. 
133,  57  Pac.  785;  People  t.  Mahatch;  148 
Cal.  203,  82  Pac.  779. 

We  find  no  material  errors  in  the  matter 
of  giving  or  refusing  instructions.  Most  of 
appellant's  criticisms  are  directed  at  instruc- 
tions upon  the  subject  of  insanity.    The  jury 


was  fully  and  fairly  Instructed  upon  this 
phase  of  the  case. 

It  follows  from  the  above  discussion  that 
the  judgment  and  order  must  be  reversed, 
and  it  is  so  ordered. 

We  concur:  BEATTT,  C.  J.,  HENSHAW, 
J. ;    LORIGAN,  J. 

AN6ELL0TTI,  J.  I  am  unable  to  concur 
in  the  reversal  of  the  judgment  and  order 
In  this  case.  The  reversal  is  ordered  solely 
because  of  the  admission  in  evidence  of  the 
so-called  confession  of  defendant,  wherein, 
while  admitting  the  actual  killing,  he  de- 
scribed how  it  was  compelled  by  an  absolute- 
ly irresistible  influence,  commanding  him  to 
kill,  that  had  been  threatening  him  for  days 
and  that  had  finally  dominated  blm.  This 
statement  is  held  to  have  I>een  improperly 
admitted,  on  the  ground,  as  we  understand 
the  opinion,  that  it  is  a  confession  obtain- 
ed by  threats,  intimidation,  coercion,  and  du- 
ress. There  is  no  other  possible  ground  of 
exclusion  shown  by  the  record.  The  law 
does  not  require  that  an  accused  should  be 
affirmatively  instructed  as  to  his  right  to 
remain  silent,  and  of  the  fact  that  state- 
ments made  by  him  will  be  used  against  him. 
to  render  admissible  a  voluntary  statement 
subsequently  made.  While  it  is  better  that 
such  warning  be  expressly  given  to  avoid  all 
suspicion  of  Improper  inducement,  it  is  not 
essential. '  The  evidence  of  the  long  inter- 
view between  the  officers  and  the  defendant 
shows  beyond  question  that  no  improper  in- 
ducement was  held  out  to  defendant  to  make 
the  statement;  no  promise  or  Intimation 
that  it  would  be  in  any  way  better  for  him, 
so  far  as  his  treatment  by  the  officers  or 
by  the  court,  or  by  any  other  person  or  per- 
sons was  concerned;  no  statement,  even, 
that  it  would  be  "better"  for  him,  except  In 
the  event  that  some  one  else  was  Implicated ; 
and  that  the  only  thing  in  the  way  of  an  ex- 
pression of  opinion  by  any  officer  that  it 
would  be  beneficial  to  defendant  to  confess 
the  truth  was  expressly  limited  to  the  effect 
on  defendant's  mind — the  relief  from  the 
strain  of  knowledge  of  unconfessed  guilt  of 
an  atrocious  crime.  So  that  we  are  left,  in 
excluding  this  statement,  to  the  objection 
that  it  was  obtained  by  threats,  coercion.  In- 
timidation, and  duress.  While  I  do  not  de- 
sire to  be  understood  as  approving  all  that 
was  said  and  done  by  the  officers  with  rela- 
tion to  defendant,  I  do  not  think  that  it 
should  be  held  that  the  trial  court  erred  In 
its  conclusion  that  the  statement  was  volun- 
tary. No  threats  were  shown.  The  question 
of  fact,  whether  the  statement  was  the  re- 
sult of  coercion,  Intimidatloii,  or  duress  ex- 
erted by  the  officers,  w/is  one  for  the  trial 
judge  in  the  first  instance,  and  we  should  not 
interfere  with  his  conclusion  thereon,  un- 
less the  same  be  without  substantial  support 
in  the  evidence. 
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In  my  opinion  the  conclnslon  of  tbe  trial 
judge  was  safflclently  supported  by  the  evi- 
dence. 

We  concur:  SHAW,  J.;  SLOSS,  J. 

i  ■..■'  Cal.  23) 

CARTER    V.    WASTE,    Judge, 

(S.  F.  No.  5,6(52.) 

(Supreme- O>ort  of  California.    Dec.  22,  1910.) 

exeoutobs  akd  administrators  (§  314*)  — 
Pboceediros  for  Distribution  —  Motion 
roR  New  Trial. 

Code  Civ.  Proc.  |  1351,  provides  that  auy 
person  interested  In  the  estate  of  a  decedent 
may  file  objections  to  granting  letters  tostu- 
mentarv  to  persons  named.  Section  1C66  pro- 
vides that  a  decree  of  distribution  is  conrlii- 
sive  as  to  the  rights  of  the  parties,  subject  onlv 
to  be  reversed  on  appeal;  and  section  1668 
provides  that  at  a  hearing  in  a  proceeding  foi- 
distribution,  any  person  interested  may  contest 
the  petition  by  \vritten  objections.  Sections 
1714,  1716,  1717  malce  applicable  to  all  pro- 
ceedings for  distribution  the  provision  of  the 
Code  relative  to  new  trials,  "except  in  so  far 
as  they  are  inconsistent  with  the  provisions 
of  this  title,"  and  that  all  issues  of  fact  in 
probate  proceedings  must  be  tried  as  contests 
of  wills,  and  that  either  party  may  move 
for  a  new  trial  as  provided  for  civil  actions. 
.V  petitioner  for  final  distribution  alleged  that 
tbe  only  heirs  of  deceased  were  herself  'and 
'■ertain  children  of  a  deceased  balf-brotber  of 
deceased,  and  subsequently  two  other  peti- 
tions were  filed  in  which  the  petitioners  alleg- 
ed that  they  were  entitled  to  the  estate,  but 
not  den.ving  iq  terms  any  allegation  of  the 
first  petitioner,  and  the  court  held  against  the 
original  petitioner.  Held,  that  an  issue  of  fact 
was  made  and  determined  under  the  petitions 
in  this  case  authorizing  a  motion  for  new  trial. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  {  314*] 

In  Bank.  Application  by  Ella  Fleming  Car- 
ter for  a  writ  of  mandate  to  be  directed 
against  William  H.  Waste,  Judge  of  the  Su- 
perior Court  of  Alameda  County.  Applica- 
tion granted. 

F.  A.  Berlin,  for  petitioner.  A.  L.  Frick, 
and  A.  F.  St  Sure,  for  respondent 

ANGELLOTTI,  J.  This  is  an  application 
for  a  writ  of  mandate  to  compel  respondent 
to  settle,  allow,  and  sign'  petitioner's  propos- 
ed statement  on  motion  for  a  new  trial  in 
the  matter  of  the  final  distribution  of  .the 
estate  of  John  J.  Fleming,  deceased,  who 
died  intestate.  The  matter  was  submitted 
to' us  upon  a  demurrer  to  the  petition. 

The  facts,  so  far  as  they  may  be  consid- 
ered material,  are  as  follows:  On  February 
8,  1908,  subsequent  to  the  settlement  of  the 
final  account  of  the  administrator  of  said 
estate,  petitioner  filed  her  petition  for  final 
distribution,  alleging,  among  other  things, 
that  the  true  name  of  deceased  was  Richard 
Fleming,  Jr.,  and  that  he  was  a  son  of  one 
Richard  Fleming,  ttiat  the  only  heirs  at  law 
of  deceased  were  herself  (an  alleged  half- 
sister)  and  certain  children  of  a  deceased 


half-brother  of  deceased,  and  that  she  was 
entitled  to  an  undivided  half  of  the  estate 
and  said  children  to  the  other  half.  On 
March  20,  1908,  Ella  Woodbury  and  three 
others  filed  their  petitions,  alleging  therein 
that  they  Vere  nephews  and  nieces  of  de- 
ceased, that  he  left  him  surviving  no  other 
person  who  was  so  nearly  related  as  they,  and 
that  they  were  entitled  to  the  whole  estate 
in  the  proportion  of  one-fourth  to  each.  On 
June  1,  1908,  A.  F.  St  Sure,  as  assignee  of 
George  A.  Myles  and  Ann  Myles,  filed  his  pe- 
tition for  distribution,  alleging  that  deceas- 
ed left  no  heirs  at  law  other  than  the  said 
Myles.  Due  notice  was  given  of  the  time 
and  place  of  hearing  these  petitions.  Tbe 
three  petitions  were  finally  beard  together, 
much  evidence  being  submitted  in  support  of 
the  same,  and  the  court  made  its  decree,  find- 
ing therein  that  none  of  the  alleged  heirs 
other  than  Ceorge  A.  Myles  and  Ann  Myles 
Is  an  heir  at  law  or  relative  of  deceased,  and 
that  the  said  Myles  are  the  sole  next  of  kin 
and  heirs  at  law  of  deceased,  and  distribut- 
ing all  of  the  property  of  the  estate  to  the 
assignee  of  the  latter.  It  is  to  t)e  observed 
that  there  was  in  tl>e  petitions  of  Ella  Wood- 
bury et  al.  and  A.  F.  St.  Sure  no  denial  in 
terms  of  any  allegation  of  the  petition  of  pe- 
titioner here;  the  only  denial  being  such  as 
must  necessarily  be  Implied  from  affirmative 
allegations  that  are  in  conflict  with  allega- 
tions of  said  petition. 

The  sole  reason  advanced  for  respondent's 
refusal  to  settle  the  statement  is  that  the 
remedy  by  motion  for  new  trial  does  not  ex- 
ist under  the  circumstances  above  set  forth, 
and  that  the  only  remedy  of  an  aggrieved 
party  under  such  circumstances  Is  to  appeal 
from  the  decree  of  distribution.  Respond- 
ent's main  contention  In  this  behalf  is  that 
the  law  does  not  authorize  a  motion  for  a 
new  trial  in  proceedings  on  distribution. 

It  is  true  that  certain  provisions  of  the 
title  of  the  Code  of  CivU  Procedure  relating 
to  probate  proceedings  expressly  make  appli- 
cable to  all  sudi  proceedings,  "except  in  so 
far  as  they  are  inconsistent  with  the  provi- 
sions of  this  title,"  the  provision  of  part  two 
of  the  Code  relative  to  new  trials.  It  Is 
equally  true  that  these  Code  sections  declare 
that  all  issues  of  fact  Joined  in  probate  pro- 
ceedings must  be  tried  in  conformity  with 
the  provisions  relating  to  contests  of  wills, 
that  if  no  Jury  is  demanded  the  court  must 
try  the  issues  Joined,  and  that  either  party 
may  move  for  a  new  trial  upon  the  same 
grounds  and  errors  and  In  like  manner  as 
provided  in  this  Code  for  civil  actions.  Code 
Civ.  Proc.  IS  1714,  1716, 1717.  But  neverthe- 
less, as  to  certain  proceedings  under  this  ti- 
tle, it  Is  well  settled  that  these  sections  do 
not  apply  and  that  the  remedy  of  motion  for 
new  trial  Is  not  available;  tbe  basis  of  such 
ruling  being,  of  course,  that  It  is  inconsistent 


•For  other  cases  see  tame  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexaa 
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with  the  provisions  of  such  title.  Thus  It  Is 
i&eld  that  a  motion  for  a  new  trial  wUI  not  lie 
wheire  the  court  has  made  an  order  granting 
or  refusing  a  family  allowance,  or  setting 
apart  or  refusing  to  set  apart  property  as  ex- 
empt, or  as  a  homestead.  Leach  t.  Pierce, 
93  Cal.  614. 29  Pac.  235 ;  Shipman  ▼.  Unangst, 
160  Cal.  425,  88  Pac.  1090;  Estate  of  Hey- 
wood,  154  Cal.  312,  97  Pac.  825.  The  same 
ruling  has  been  made  as  to  an  order  settling 
the  annual  account  of  an  executor  or  admin- 
istrator (Estate  of  Franklin,  133  Cal.  584,  ($5 
Pac.  1081),  and  also  as  to  an  order  appoint- 
ing an  administrator  where  there  were  peti- 
tions on  behalf  of  two  several  applicants, 
but,  according  to  the  views  of  this  court,  "no 
isr-'e  Joined  as  to  any  fact  alleged  in  either 
petition  or  any  objection  made  as  to  the 
competency  of  either  of  the  parties."  Estate 
of  Ueldt,  98  Cal.  553,  33  Pac.  549.  On  the 
other  hand.  It  is  held  that  the  remedy  by  mo- 
tion for  new  trial  exists  in  the  case  of  a 
contest  of  a  will,  and  also  in  case  of  a  con- 
test based  on  written  objections  to  an  appli- 
cant for  letters  testamentary  on  the  ground 
of  his  incompetency  (In  re  Bauquier,  88  Cal. 
302,  26  Pac.  178,  5S2),  and  an  order  authoriz- 
ing the  sale  of  real  estate  of  a  decedent 
(Leach  v.  Pierce,  93  Cal.  624,  29  Pac.  238). 
It  has  been  assumed  without  question  that 
a  motion  will  lie  in  proceedings  for  partial 
distribution  (Estate  of  Ryer,  110  Cal.  656,  42 
Pac.  1082)  and  in  proceedings  on  final  dis- 
tribution (Estate  of  Walker,  148  Cal.  162,  82 
Pac.  770),  and  it  has  been  so  held  as  to  the 
latter  proceeding  by  the  Supreme  Court  of 
Montana,  upon  statutes  practically  identical 
with  ours.  In  re  Davis'  Estate,  27  Mont  243, 
244.  70  P^c.  721. 

A  careful  consideration  of  the  California 
cases  we  have,  cited  leads  to  the  conclusion 
that  the  true  test  to  be  applied  in  determin- 
ing whether  the  motion  will  lie  In  the  partic- 
ular probate  proceeding,  where  an  issue  of 
fact  has  been  actually  made  and  determined, 
is  this,  viz.,  Does  the  law  expressly  author- 
ize issues  of  fact  to  be  framed  in  such  pro- 
ceeding? If  the  answer  be  "Xes,"  the  issues 
must  be  tried  in  the  manner  provided  by  the 
sections  to  which  we  have  referred,  and  the 
motion  for  new  trial  is  expressly  authorized. 
This  was  the  test  suggested  by  the  court, 
ttirough  Mr.  Justice  Temple,  In  Estate  of 
Moore,  72  Cal.  340,  13  Pac.  880,  and  in  Estate 
of  Herteman,  73  Cal.  545,  15  Pac.  121.  It 
was  the  test  declared  to  be  applied  in  Estate 
of  Franklin,  supra.  In  determining  that  the 
motion  would  not  lie  in  the  matter  of  the 
settlement  of  the  annual  account  of  an  exec- 
utor, the  court  having  previously  held  in  Es- 
tate of  Sanderson,  74  Cal.  199,  209,  15  Pac. 
753,  758,  that  "exceptions  to  an  account  do 
not  create  'issues  of  fact  Joined,'  such  as 
must  be  submitted  to  a  Jury."  The  same 
distinction  was  observed  in  Leach  v.  Pierce, 
93  Cal.  614,  29  Pac.  235,  and  Leach  v.  Pierce, 
93  Cal.  624,  29  Pac.  238.    It  was  held  in  the 


first  of  these  cases  that  a  motion  for  a  new 
trial  was  not  authorized  in  a  proceeding  for 
family  allowance,  even  though  written  ob- 
jections had  been  filed  and  the  issues  there- 
by made  determined,  because  there  was  no 
provision  in  the  statutes  for  objections  and 
the  framing  of  issues,  and  the  order  was  one 
that  might  be  made  by  the  court  ex  parte. 
The  court  distinguished  the  case  before  it 
from  another  case  previously  decided  (Estate 
of  Bauquier)  solely  on  the  ground  that  as  to 
the  proceeding  involved  -  in  such  case,  the 
CkJde  provided  for  notice  and  the  framing  of 
issues  of  fact  In  the  second  Leach  v.  Pierce 
Case  it  was  held  that  a  motion  for  new  trial 
would  lie  when  an  order  authorizing  the  sale 
by  the  administrator  of  real  estate  of  a  de- 
ceased was  made,  because  in  such  proceeding 
the  Code  required  a  written  petition  setting 
forth  the  necessary  facts,  and  provided  that 
any  person  interested  may  file  his  written 
objections  which  must  be  heard  and  deter- 
mined. The  court  said:  "Issues  of  fact, 
therefore,  are  expressly  authorized  by  the 
Code,  and  a  motion  for  a  new  trial  is  proper 
to  review  the  decision  of  the  court"  In  sup- 
port of  this  ruling,  the  court  cited  In  re 
Bauquier,  88  Cat  302,  26  Pac.  178.  532,  In 
which  there  was  written  opposition  to  the 
appointment  of  a  person  as  executrix  on  the 
ground  of  her  incompetency.  It  was  held 
ttiat  a  motion  for  a  new  trial  would  lie  be- 
cause Issues  of  fact  had  been  framed  and 
tried,  and  the  statute  expressly  authorized 
such  issues.  Section  1361,  Code  Civ.  Proc., 
provided  that  any  person  interested  may  file 
objections  in  writing,  and  that  the  objections 
must  be  beard  and  determined  by  the  court 
In  Estate  of  Heldt  98  Cal.  553,  83  Pac.  649, 
a  department  case,  the  ruling  that  a  motion 
for  a  new  trial  would  not  lie  In  a  contest  be- 
tween two  persons  for  letters  of  administra- 
tion was  avowedly  put  upon  the  ground  that 
"no  issue  was  Joined  as  to  any  fact  alleged 
in  either  petition,"  and  it  was  said  that  in 
such  a  proceeding,  "when  no  issues  of  fact 
are  made  by  the  pleadings,  a  motion  for  a 
new  trial  is  not  authorized."  It  may  be  that 
the  court  was  in  error  in  concluding  that  no 
issue  was  Joined,  for  each  petitioner  alleged 
that  he  was  tlie  person  requested  by  the 
widow  to  act  as  administrator.  But  the  ma- 
terial thing  here  is  that  the  court  did  implied- 
ly recognize  that,  if  Issues  of  fact  had  been 
made  by  the  pleadings,  the  motion  would  lie, 
and  expressly  approved  Estate  of  Bauquier, 
supra,  saying,  also,  in  eCTect,  tliat  a  new  trial 
was  only  proper  "where  there  are  issues  of 
fact  arising  upon  pleadings  authorized  by 
the  Code."  In  Shipman  v.  Unangst  150  Cal. 
425,  88  Pac.  1090,  the  remedy  by  motion  for 
new  trial  was  refused  in  proceedings  for  the 
setting  apart  of  a  homestead,  exempt  prop- 
erty, and  a  family  allowance,  on  the  author- 
ity of  Leach  v.  Pierce,  93  Cal.  614,  29  Pac. 
235,  and  the  same  is  true  of  Estate  of  Hey- 
wood,  154  Cal.  312,  97  Paa  825,  a  similar 
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case.  We  are  satisfied  that  It  must  be  tak- 
en as  established  in  this  state  tliat,  under 
our  law  as  it  now  exists,  a  motion  for  a  new 
trial  of  any  issue  of  fact  actually  made  and 
determined  in  any  proceeding  in  probate  will 
lie  when  the  law  expressly  authorizes  issues 
of  fact  to  be  framed  In  such  proceeding,  and 
that  provisions  authorizing  written  objections 
on  the  part  of  persons  interested  in  the  es- 
tate and  providing  for  the  bearing  and  de- 
termination of  those  objections  do  expressly 
authorize  issues  of  fact  to  be  framed. 

Coming  to  a  consideration  of  the  statutory 
provisions  concerning  final  distribution,  we 
find  what,  in  view  of  what  we  have  already 
said,  must  be  held  to  be  express  authoriza- 
tion for  the  framing  of  issues  of  tact.  The 
order  or  decree  may  be  made  only  on  peti- 
tion, and  notice  must  be  given  of  the  time 
and  place  of  hearing  the  same.  Section 
1668,  Code  Civ.  Proc.  provides  in  part:  "At 
the  time  fixed  for  the  hearing,  or  to  which 
tlie  hearing  may  l>e  postponed,  any  person 
Interested  in  the  estate  may  appear  and  con- 
test the  petition  by  filing  written  objections 
thereto."  Tills  was  added  to  the  section  by 
amendment  in  1907,  and  clearly  brings  pro- 
ceedings for  distribution  within  those  classes 
of  probate  proceedings  as  to  which  the  fram- 
ing of  Issues  of  fact  Is  expressly  authorized 
by  the  Code. 

Respondent  relies  somewhat  upon  the  pro- 
vision of  section  1666,  Code  Civ.  Proc.,  that 
"such  order  or  decree  (of  distribution)  is  con- 
clusive as  to  the  rights  of  heirs,  legatees,  or 
devisees,  subject  only  to  be  reversed,  set 
aside,  or  modified  on  api)eal,"  as  expressly 
excluding  any  remedy  except  direct  appeal 
from  the  order  or  decree.  This  section  is  the 
one  providing  that  in  the  decree  the  court 
must  name  the  persons  entitled  to  sliare  in 
the  estate,  and  the  proportion  or  part  to 
which  each  Is  entitled.  It  appears  clear  to  us 
that  the  provision  relied  on  should  not  be  con- 
strued as  intended  to  affect  the  general  pro- 
visions of  the  title  which  authorize  a  motion 
for  a  new  trial  in  probate  proceedings  where- 
ever  the  framing  of  issues  is  authorized  by 
the  statute,  and  that  its  sole  object  was  to 
make  the  determination  of  the  court,  as  ev- 
idenced by  the  decree,  final  and  conclusive 
as  against  collateral  attack.  The  provision 
is  reasonably  susceptible  of  such  a  construc- 
tion, and  any  other  construction  would  cre- 
ate an  exception  to  the  general  rule  declared 
for  probate  proceedings,  for  which  no  rea- 
sonable ground  could  be  found.  It  would 
certainly  be  difficult  to  give  any  reason  what- 
ever why  a  motion  for  a  new  trial  should 
lie  as  to  the  proceeding  to  determine  heir- 
ship provided  for  by  section  1664,  Code  Civ. 
Proc.,  and  at  the  same  time  should  not  lie 
as  to  the  proceeding  for  final  distribution,  a 
proceeding  always  involving  the  questions 
that  are  Involved  in  the  heirship  proceeding. 


The  only  remalni-og  question  Is  whether  is- 
sues of  fact  were  actually  made  in  this  pro- 
ceeding for  distribution.  That  issues  of  fact 
were  determined  by  the  lower  court  upon  ev- 
idence actually  Introduced  by  the  respective 
parties  is  apparent  If  the  petitions  for  dis- 
tribution presented  by  Ella  Woodbury  et  al. 
and  A.  F.  St  Sure  constituted  such  "written 
objections"  to  the  petition  of  petitioner  here 
as  are  contemplated  by  section  1668,  Code 
Civ.  Proc.,  it  would  seem  to  follow  that  they 
sufficiently  made  Issues  of  fact  which  were 
determined  by  the  decree.  If  the  papers  so 
filed  had  been  designated  "answer"  or  "objec- 
tions" to  the  petition  of  petitioner  here,  and 
had  in  terms  denied  the  allegations  of  facts 
showing  petitioner  to  be  an  heir  of  deceased 
and  the  other  petitioners  not  to  be  heirs,  it 
would  have  to  be  admitted,  in  view  of  what 
we  have  said,  that  Issues  of  fact  had  been 
made  under  express  authorization  of  law.  If 
we  wished  to  be  exceedingly  strict  we  might 
be  able  to  hold  that  to  sufficiently  raise  an 
issue  of  fact  as  to  any  allegation  of  the  orig- 
inal petition,  an  answer  denying  the  same 
s{iouId  have  been  presented,  but  to  so  hold, 
especially  after  Judgment  it  appears  to  xia, 
would  be  to  unnecessarily  sacrifice  substance 
to  form.  The  three  petitions  were  treated 
by  the  parties  and  the  court  below  as  creat- 
ing Issues  of  fact  aud  the  hearing  and  deter- 
mination in  that  court  necessarily  proceeded 
upon  that  theory.  In  substance  they  did 
create  issues  of  fact  on  the  question,  who  are 
the  heirs  of  deceased,  Just  as  clearly  as  a 
formal  answer  containing  express  denials 
would  have  done.  The  matters  set  up  In  the 
subsequent  petitions  In  support  of  the  sever- 
al claims,  that  the  petitioners  therein  are 
respectively  entitled  to  the  whole  estate  of 
deceased,  were  necessarily  In  conflict  with 
the  allegations  of  the  original  petition. 

We  are  of  the  opinion  that  petitioner  is 
entitled  to  the  relief  sought. 

Let  a  peremptory  writ  of  mandate  issne  as 
asked  in  the  petition. 

We  concur:  BEATTY,  C.  J.;  LORIQAN, 
J.;  SHAW,  J.;  SLOSS.  J.;  HENSHAW,  J.; 
MEI/VIN,  J. 


(14  Cal.  App.  662) 

THOMAS  V.  JOPLIN,  County  Treasurer,  et  al. 

(Civ.  928.) 

(Court  of  Appeal,  Second  District,  California. 

Nov.  23,  1910.) 

1.  Counties   (|   136*)— Patmepw  oy  Public 
Monet— Taxpatebs'   Suit. 

Code  Civ.  Proc.  {  52i6a,  providing  that  an 
action  to  restrain  any  illegal  expenditure  of 
public  funds  may  be  maintained,  either  by  a 
citizen  resident  therein  or  by  a  corporation 
which  is  assessed,  or  within  one  year  has  paid, 
a  tax  therein,  enacted  after  the  court  bad 
decided  that  any  taxpayer  might  sue  to  restrain 
the  illegal  payment  of  public  money,  restricts 
tlie  right  to  sue  to  resident  citizens,  or  corpora- 
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tions  who  are  liable  to  a  tax  or  who  bare  paid 
a  tax  within  a  year. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §  308;    Dec.  Dig.  §  196.*] 

2.  Statutes  iU  174,  175*)  —  Construction — 
Effect  of  Statute. 

Effect  must  be  given  to  an  act  of  the  Leg- 
islature, whenever  such  effect  is  permitted  on  a 
reasonable  interpretation  of  its  terms. 

[Ed.  Note. — For  other  cases,  see  Statntes, 
Cent.  Dig.  §  254 ;   Dec.  Dig.  H  174,  173.*] 

3.  COtJNTIES  (I   196*)— HE8TBAININO  PAYMENT 

OP  Public  Money— Right  to  Sue— "Resi- 
dent"— "Citizen." 

Under  Pol.  Code,  {  51,  defining  citizens  as 
persons  bom  in  the  state  and  residing  within 
It,  and  all  persons  bom  out  of  the  state  who 
are  citizens  of  the  United  -States  and  residing 
within  the  state,  one  suing  to  restrain  an  illegal 
payment  of  county  funds,  who  describes  him- 
self as  a  "resident"  of  the  county,  does  not 
show  that  he  is  gntitled  to  sue,  within  Code  Civ. 
Proc.  S  526a,  authorizing  actions  to  restrain 
illegal  expenditures  of  public  funds,  by  a  "citi- 
zen resident"  therein  ;  the  words  "resident"  and 
"citizen"  not  being  synonymous. 

[Bd.  Note. — ^For  other  cases,  see  Counties, 
Cent.  Dig.  f  308 ;    Dec.  Dig.  |  196.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1164-1174 ;  vol.  8,  p.  7602;  vol.  7, 
pp.  6161-6166;   vol.  8,  p.  7788.] 

4.  CONSTITUTIONAI,    LAW    (8    42*)— Vaudiit 

of  Statutes— Party   Entitled  to   Ques- 
tion. 

The  constitutionality  of  Code  Civ.  Proc.  i 
526a,  providing  that  an  action  to  restrain  an 
illegal  expenditure  of  public  funds  must  b« 
brought,  either  by  a  citizen  resident  therein  or 
by  a  corporation,  on  the  ground  that  it  dej>rives 
nonresident  citizens  of  other  states  of  privileges 
equal  with  those  of  citizens  of  the  state,  cannot 
be  raised  by  one  who  merely  shows  that  he  is 
a  resident,  but  who  does  not  show  that  he  is 
not  an  alien,  or  that  be  belongs  to  the  class  of 
persons  entitled  to  sue. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  iS  39,  40;   Dec.  Dig.  $  42.*] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty;  Frank  R.  Willis,  Judge. 

Action  by  J.  C.  Thomas  against  J.  C.  Jop- 
lln,  as  Treasurer  of  the  County  of  Orange, 
and  others.  From  a  judgment  for  defend- 
ants, rendered  on  sustaining  a  demurrer  to 
the  complaint,  without  leave  to  amend,  plain- 
tiff appeals.    Affirmed. 

S.  M.  Davis  (E.  E.  Keech,  of  counsel),  for 
appellant.  Williams  &  Rutan  and  Montgom- 
ery &  Tarver,  for  respondents. 

JAMES,  J.  Plaintiff  brought  this  action  to 
secure  an  injunction  restraining  defendant 
Joplin,  as  treasurer  of  the  county  of  Orange, 
from  paying  certain  warrants  threatened  to 
be  issued  and  presented  on  account  of  sal- 
aries for  deputies  appointed  by  several  of  the 
officers  of  that  county.  A  demurrer  was  In- 
terposed In  which  general  and  special 
grounds  of  objection  to  the  sufficiency  of  the 
complaint  were  stated.  This  demurrer  was 
sustained  without  leave  to  amend,  and  Judg- 
ment followed  In  favor  of  defendants,  from 
which  Judgment  an  appeal  has  been  taken. 

The  several  county  officers  of  Orange  coun- 


ty were  elected  at  the  general  election  held 
In  1906,  and  their  terms  of  office  were  for 
four  years,  commencing  In  January,  1907. 
In  1909  the  Legislature  amended  the  county 
government  act  as  It  affected  that  county, 
and  provided  for  d^utles  for  several  county 
offices,  to  be  paid  by  the  county.  In  the  act 
as  it  existed  theretofore,  no  allowance  for 
deputies  for  these  officers  had  been  made. 
Under  the  provisions  of  the  amendment,  dep- 
uties were  appointed  by  th«  cotmty  clerk, 
sheriff,  auditor,  treasurer,  tax  collector,  and 
superintendent  of  schools,  and  these  deputies 
have  since  their  appointment  regularly  drawn 
their  salaries  from  the  county  treasury. 

Plaintiff  bases  Ms  suit  for  an  injunction  to 
prev^t  a  further  payment  of  salaries  to 
these  deputies  on  the  claim  that  the  amend- 
ment of  1909  could  not  be  made  operative 
during  the  terms  of  office  of  the  then  county 
officials  who  had  theretofore  been  allowed 
no  paid  deputies,  because  the  effect  In  that 
case  would  be  to  Increase  the  compensation 
of  such  officers  during  their  term  of  office  In 
violation  of  section  9,  article  11,  of  the  state 
Constltutton. 

One  of  the  grounds  of  demurrer  was  that 
plaintiff  had  no  legal  capacity  to  sue.  In  the 
compkilnt  It  Is  alleged,  first:  "That  the  plain- 
tiff, at  9ll  the  times  herein  mentioned,  has 
been  and  still  is  a  resident,  owner  of  prop- 
erty, and  a  taxpayer  of  the  county  of  Orange, 
state  of  California."  Defendants  Insist  that 
this  statement  Is  Insufficient  to  show  that 
plaintiff  Is'  such  a  person  as  is  entitled  to 
prosecute  an  action  to  restrain  the  payment 
of  the  demands  of  the  deputies  affected,  and 
cite  section  526a,  Code  of  Civil  Procedure. 
This  section  provides  as  follows:  "An  action 
to  obtain  a  Judgment,  restraining  and  pre- 
venting any  Illegal  expenditure  of,  waste  of, 
or  Injury  to,  the  estate,  funds,  or  other  prop- 
erty of  a  county,  town,  city  or  city  and  coun- 
ty of  the  state,  may  be  maintained  against 
any  officer  thereof,  or  any  agent,  or  other 
person,  acting  In  Its  behalf,  either  by  a  citi- 
zen resident  therein  or  by  a  corporation,  who 
Is  assessed  for  and  Is  liable  to  pay,  or,  with- 
in one  year  before  the  commencement  of  the 
action,  has  paid,  a  tax  therein.  This  section 
does  not  affect  any  right  of  action  in  favor 
of  a  county,  city,  town,  or  city  and  county, 
or  any  public  officer." 

Section  52Ca  above  quoted  was  adopted  in 
1909  and  placed  in  the  chapter  of  the  Code 
relating  to  injunctions.  Prior  to  its  adop- 
tion it  had  been  plainly  established  by  the 
decisions  that  any  taxpayer  might  bring  an 
action  to  restrain  the  payment  of  public  mon- 
ey under  a  claim  that  such  payment,  if  made, 
would  be  Illegal.  Winn  v.  Shaw,  87  Cal.  631, 
25  Pac.  968.  Section  526a  declares  what 
persons  or  corporations  shall  be  entitled  to 
maintain  that  kind  of  an  action.  The  effect 
I  of  the  legislative  act  must  be  regarded  as. one 
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Intending  to  limit  the  right  to  prosecute  such 
an  action,  to  suitors  of  the  kind  mentioned 
therein,  or  it  can  be  given  no  effect  at  all. 
The  Legislature  must  be  presumed  to  have 
acted  with  knowledge  of  the  law  as  establish- 
ed by  the  decisions,  which  gave  any  taxpayer 
the  right  to  maintain  an  action  for  injunc- 
tion in  a  case  like  this,  irrespective  of  his 
residence  or  citizenship;  and  with  this 
knowledge  present  in  the  minds  of  the  legis- 
lators, it  must  be  further  presumed  that  sec- 
tion 52Ca  was  enacted  with  a  view  of' limit- 
ing this  right  and  restricting  it  to  citizens 
who  are  residents,  or  corporations  who  are 
liable  to  pay  a  tax  within  the  county,  or 
who  have  paid  such  a  tax  within  one  year 
prior  to  the  bringing  of  the  action.  Other- 
wise, the  section  neither  confers  nor  limits 
any  right  not  existing  prior  to.  its  adoption. 
The  elementary  rule  of  statutory  construc- 
tion, that  efFect  must  be  given  to  an  act  of 
the  Legislature  whenever  such  effect  is  per- 
mitted upon  a  reasonable  interpretation  of 
its  terms,  requires  neither  argument  nor  au^ 
thorities  to  illustrate  -  its  application  here. 
It  seems  clear,  therefore,  that  by  8e<<tion 
526a,  Code  of  Civil  Procedure,  the  right  to 
bring  an  action  like  the  one  plaintiff  has 
here  brought  for  an  injunction  is  limited,  in 
80  far  as  it  is  conferred  upon  individuals,  to. 
citizens  resident  within  the  county.  Plain- 
tiff nowhere  alleges  in  bis  complaint '  that 
he  Is  a  citizen.  On  his  behalf  it  Is  argued 
that  the  terms  "citizen"  and  "resident"  are 
sometimes  considered  as  anonymous,  and 
refer  merely,  where  not  otherwise  defined,  to 
persons  having  an  actual,  permanent  abode 
at  a  definite  place.  General  definitions  of 
the  word  "citizen"  might  be  looked  to  to 
determine  the  sense  In  which  the  term  is 
used  in  the  statute,  were  it  not  for  the  fact 
that  in  the  Political  Code,  at  section  51,  a 
complete  definition  Is  given.  Citizens  of  the 
state  are  there  defined  to  be:  "(1)  All  per- 
sons born  in  this  state  and  residing  within 
it,  except  the  children  of  transient  aliens  and 
of  alien  public  ministers  and  consuls;  (2) 
all  persons  bom  out  of  this  state  who  are 
citizens  of  the  United  States  and  residing 
within  this  state."  It  might  be  argued  that 
a  statute  depriving  nonresident  citizens  of 
other  states  of  privileges  equal  with  those  of 
citizens  of  our  own  state  would  be  obnox- 
ious to  the  federal  Constitution;  but  even 
though  some  force  should  be  conceded  to 
this  contention,  the  provisions  of  the  statute 
considered  here  would  not  be  wholly  inopera- 
tive. Estate  of  Johnson,  139  Cal.  532,  73 
Pac.  424,  96  Am.  St  Rep.  161.  For  aught 
that  appears  from  plaintifTs  complaint,  he 
maye  be  an  alien,  and  unless  he  shows  that 
he  belongs  to  the  class  of  persons  entitled  to 
prosecute  this  kind  of  an  action,  he  cannot 
be  heard  at  all,  especially  when  he  seeks  to 
nullify  tjtie  effect  of  an  act  of  the  Legislature 
by  raising  constitutional  questions.     He  is 


not,  then,  a  "party  Interested"  to  a  legal 
sense.  Davidson  v.  Von  Detten,  ;39  Cal  469, 
TS  Pac.  189. 

Having  determined  that  it  does  not  appear 
from  his  complaint  that  plaintiff  has  the 
legal  capacity  to  sue,  it  follows  that  the  or- 
der sustaining  the  demurrer  of  defendants 
was  rightly  made.  If  it  were  profitable  so 
to  do,  the  merits  of  the  constitutional  ques- 
tion presented  might  also  be  considered,  but 
any  conclusion  that  might  be  announced  upon 
that  matter  would  have  no  binding  effect 
upon  the  parties. 

The  Judgment  is  therefore  affirmed. 

We  concur:    ALLEN,  P.  J.;   SHAW,  J. 


a4  Cal.  A.  664) 
CITIZENS'  SECURITIES  CO.  t.  HAMMEL 
et  aL    (Civ.  857.) 

(Ooart  of  Appeal,  Second  District,  California. 
NOV.  21,  1910.  Rehearing  Denied  Dec.  21, 
1910;  denied  by  Supreme  Court  Jan.  16, 
1911.) 

1.  Sheriffs  and  Constabi.es  (}  128*)  — 
WRONGFur,  Attachment  —  Necessity  of 
Possession  by  Pt-aintipf. 

In  an  action  against  a  sheriff  for  damages 
for  wrongfully  levying  upon  property  claiflaed 
to  be  in  plaintiff's  possession  under  a  writ  of 
attachment,  plaintiff  must  show  right  of  posses- 
sion of  the  property,  as  well  as  possession. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {{  260-263;  Dec.  Dig. 
f  12S.»] 

2.  CoBPOBATioHS  (J  404*)  —  Officers  —  An- 
THOBITT— Pledge  or  Corporate  Property. 

The  managing  officers  of  a  corporation  have 
not  authority  without  instructions  from  the 
board  of  directors  to  pledge  corporate  property 
for  antecedent  corporate  debts. 

[Ed.  Note. — For  other  cases,  see  Corporetlona, 
Cent.  Dig.  gf  1«26-1S28 ;    Dec.  Dig.  |  404.*] 

3.  Corporations  (J  477*)-i-AcnoN  bt  Dibkc- 
TOBs— Necessity  of  MEEnNO. 

While  a  corporate  board  of  directors  has 
power  to  mortgage  corporate  property  for  an- 
tecedent debts,  it  can  only  do  so  at  a  lawfully 
assembled  meeting. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1857 ;   Dec.  Dig.  §  477.*] 

4.  Corpobations  (I  477*)  —  Officers— Board 
OF  Directors — Resolutions — Necessity. 

In  mortgaging  corporate  property  for  ante- 
cedent corporate  debts,  the  board  of  directors 
must  act  in  a  manner  equivalent  to  a  resolution, 
though  such  resolution  need  not  be  spread  upon 
the  minutes  of  the  meeting  if  actually  passed, 
and  a  conversation  between  four  of  the  eleven 
members  of  the  board,  wherein  such  four  de- 
cided to  pledge  the  property,  is  not  sufficient  to 
bind  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1857;   Dec,  Dig.  {  477.*] 

6.  Landlord  and  Tenant  (5  275*)- Rights 
OF  Landlord  —  Possession  of  Tenant's 
Property. 

A  landlord  having  no  reserved  lien  for  rent 

or  the  value  of  the  use  and  occupation  of  the 

property  cannot,   by  forcibly  taking  it,  acquire 

a  right  of  possession  thereof. 
[Ed.  Note.— For  other  cases,  see  Landlord  and 

Tenant  Cent  Dig.  i  1167;  Dec.  Dig.  i  27,n.*] 
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3     SHERirFS    AND    CONSTABIXS    (J    98*)  —  I>IA- 
BILITT— WBONQFDL    IiEVY— JUSTIFICATION  — 

Necessity. 

Where  the  judgment  det)tor  could  have  le- 
g ally,  taken  possesion  of  the  goods  attached 
1/bile  in  plaintiCTs  alleged  possession,  the  writ 
«>f  attaclunent  under  which  the  sheriff  took 
^SEession  of  the  goods  was  of  itself  sufficient 
justification  in  an  action  against  him  for  wrong- 
ful levy,  without  proving  that  the  writ  Was 
issued  upon  proper  affidavit; 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  |$  143-157;    Dec.  Dig. 

7.  Shebiffs  and  Constables  (|  137*)— Lia- 

BILITT— WRONQFDL     LEVY— ACTIONS— ALLB- 

OATION8  OP  Complaint— "Duly  Issued." 
An  allegation  of  the  complaint,  in  an  ac- 
tion against  a  sheriff  for  wrongfully  levying 
upon  goods  under  a  writ  of  attachment,  that 
,  the  writ  of  attachment  was  "duly  issued"  means 
that  it  was  based  upon  a  debt,  and  upon  the 
affidavit    required   by   statute. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {§  280-289;   Dec.  Dig.  f 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2263.] 

Appeal  from  Superior  Court,  (Los  Angeles 
County;   Charles  Monroe,  Judge. 

Action  by  the  Citizens'  Securities  Company 
against  W.  A.  Hammel  and  another.  From 
a  judgment  for  plaintiff  and  an  order  deny- 
ing a  motion  for  new  trial,  defendants  ap- 
peal. Reversed  and  remanded  for  further 
proceedings. 

Jobn  C.  Stick,  for  appellants.  Frank  W. 
Burnett,  for  respondent 

ALLEN,  P.  J.  It  is  alleged  in  the  com- 
plaint that  plaintiff,  the  owner  of  a  building 
in  Los  Angeles,' leased  the  same  to  a  cor- 
poration known  as  the  Ocean  View  Cemetery 
Co. ;  that  prior  to  the  2l8t  of  October,  1908, 
the  cemetery  company  was  Indebted  to  plain- 
tiff in  the  sum  of  $3%.dO  on  account  of  rent 
of  said  premises;  that  before  said  21st  day 
of  October,  as  security  for  such  unpaid  rent, 
the  cemetery  company  delivered  to  plaintiff 
possession  of  the  office  furniture  contained  in 
said  rooms  so  leased,  and  vacated  the  same ; 
that  on  the  21st  of  October  the  defendant 
sheriff,  by  virtue  of  a  writ  of  attachment 
duly  Issued  to  said  sheriff  in  an  action  be- 
gun in  the  superior  court  of  Los  Angeles 
county  against  said  cemetery  company,  lev- 
ied the  same  upon  the  property  so  in  the 
hands  of  plaintiff,  removed  said  property 
from  said  premises,  and  converted  the  same 
to  his  own  use.  The  defendants  deny  that 
said  cemetery  company  ever  or  at  all  deliv- 
ered said  property  into  plaintifTs  possession, 
denied  that  any  delivery  of  possession  was 
for  the  purpose  of  securing  to  plaintiff  the 
payment  of  said  unpaid  rent,  and  denied 
that  plaintiff  on  the  date  of  the  levy  was  in 
the  actual  or  peaceable  possession  of  said 
property.  Upon  the  trial  of  the  action,  the 
court  found  in  favor  of  plaintiff,  that  the 
cemetery  company  was  indebted  to  plaintiff 
in  the  sum  claimed,  and  that  the  cemetery 


company,  In  consideration  thereof,  delivered 
to  plaintiff  possession  of  the  office  furniture 
contained  in  said  rooms  and  vacated  the 
same,  found  the  property  of  the  value  claim- 
ed, and  rendered  jtuigment  accordingly. 

Appellants'  primary  and  principal  conten- 
tion is  that  there  is  no  evidence  in  the  record 
warranting  the  finding  of  the  court  that  the 
cemetery  company  ever  delivered  to  plaintiff 
possession  of  the  office  furniture  as  security 
for  the  debt.  A  careful  examination  of  the 
record  satisfies  us  that  appellants'  contention 
in  this  regard  must  be  sustained.  It  was 
incumbent  upon  plaintiff  to  show,  In  order 
to  maintain  this  action,  not  only  possession, 
but  some,  right  to  the  possession.  It  does 
show  actual  possession  of  the  property  at  the 
time  of  the  levy,  but  introduces  no  evidence 
from  which  it  can  be  said  that  the  right  to 
such  possession  was  establish^.  The  only 
evidence  tending  to  show  such  right  of  pos- 
session is  to  the  effect  that,  shortly  before 
the  levy  by  defendants  and  when  the  indebt- 
edness existed,  the  plaintiff,  as  the  landlord 
of  the  cemetery  association,  upon  failure  and 
refusal  to  pay  the  rent,  changed  the  lock  up- 
on the  door,  thus  acquiring  possession  of  the 
furniture  contained  in  the  rooms ;  that  with- 
lA  a  day  or  two  thereafter,  upon  the  appli- 
cation of  the  secretary  of  the  cemetery  as- 
sociation and  upon  representations  that  the 
association  desired  to  hold  a  directors'  meet- 
ing for  the  purpose  of  levying  an  assessment, 
the  plaintiff  unlocked  the  doors  of  the  rooms 
in  which  such  furniture  was  contained  and 
permitted  certain  directors  of  the  cemetery 
association  to  hold  their  meeting  therein.  It 
appears  from  the  record  that  the  cemetery  as- 
sociation is  a  corporation  governed  by  a  board 
of  eleven  directors,  seven  of  whom  were  precf- 
eut  at  this  meeting.  It  is  not  shown  that 
this  meeting  was  a  regular  meeting  of  the 
association,  or  that  it  was  a  special  meeting, 
notice  of  which  had  been  given  as  required 
by  law.  It  does  appear,  however,  that  after 
the  seven  members  of  the  board  had  assem- 
bled a  conversation  took  place  between  four 
of  the  members,  during  wnich  "it  seemed  the 
sense  of  the  three  or  four  talking  about  it 
was  that  the  company  (meaning  plaintiff) 
should  have  the  furniture  as  security  for 
the  rent,"  in  which  conversation  one  Nolan, 
manager  of  the  corporation,  took  part  and 
acquiesced.  After  adjournment  of  the  meet- 
ing one  of  the  directors  notlUed  the  plaintiff 
that  it  was  the  sense  of  the  meeting  to  have 
the  furniture  turned  over  to  plaintiff  to  ap- 
ply upon  the  rent  of  said  office  past  due,  and 
such  director  further  said:  "Tou  will  please 
take  possession  at  my  suggestion  in  order 
to  protect  myself  on  the  note  signed  jointly 
by  myself  and  others,  and  to  verify  my 
verbal  instructions  made  Monday  last."  Up- 
on the  strength  of  this  statement,  and  after 
adjournment  of  the  board,  plaintiff  again 
took  possession  of  the  furniture  by  changing 
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the  lock  on  the  door  again,  and  excluded  the 
cemetery  agsociation  therefrom.  It  mnst  oe 
conceded  that  the  executive  or  managing  of- 
ficers of  a  corporation  have  not  the  authority, 
without  Instructions  from  the  board  of  di- 
rectors, to  pledge  or  mortgage  the  property 
of  the  corporation  for  antecedent  debts.  Es- 
pecially would  this  be  true  of  one  simply 
a  director  of  such  corporation.  The  right 
of  the  board  of  directors  to  pledge  or  mort- 
gage the  property,  even  for  antecedent  debts, 
must  be  admitted;  but  that  such  board  may 
authorize  such  act,  It  is  necessary  that  they 
be  In  session  at  a  meeting  lawfully  assem- 
bled. Plaintiff,  relying  as  It  must,  upon  the 
right  to  possession,  as  conferred  upon  It  by 
the  board  of  directors,  must  aflBrmatlvely 
show  facts  from  which  such  authority  may 
be  reasonably  Inferred.  Seven  members  of 
the  board  out  of  a  total  membership  of  elev- 
en, notwithstanding  they  constitute  a  ma- 
jority, would  not  have  authority  to  pledge 
the  property  of  the  corporation  for  an  ante- 
cedent debt,  unless  they  were ,  legally  as- 
sembled for  the  purpose  of  transacting  cor- 
porate business.  There  Is  nothing  In  the 
record  to  Indicate  that  this  board  was  so  as- 
sembled at  the  time  plaintiff  claims  the  au- 
thority was  given.  In  addition  to  this,  we 
are  of  opinion  that  some  action  in  the  nature 
of  a  resolution  would  be  necessary  in  order 
to  warrant  an  officer  of  the  corporation  in 
thus  pledging  corporate  property.  The  reso- 
lution need  not  necessarily  be  spread  upon 
the  minutes.  If  actually  passed,  but  a  con- 
versation simply  between  four  members — the 
other  three  present  not  being  shown  to  have 
participated  therein,  nor  In  fact  to  have 
been  aware  of  such  conversation — Is  far 
from  showing  any  resolution  or  authority 
upon  the  part  of  the  board.  It  goes  without 
saying  that  a  landlord  having  no  lien  for 
rent  reserved,  or  for  the  value  of  the  use 
and  occupation  of  property  (Hitchcock  v. 
Hassett,  71  Cal.  334,  12  Pac.  228),  cannot 
acquire  right  of  possession  or  an  Interest 
to  the  tenant's  personal  property  by  forcibly 
taking  possession  thereof. 

Respondent,  however,  insists  that,  walvtag 
all  of  these  matters  hereinbefore  discussed, 
the  judgment  should  be  affirmed,  for  the  rea- 
son that  the  defendant  sheriff  did  not  Justify, 
in  that  it  was  neither  alleged  nor  proven 
that  the  writ  of  attachment  held  by  him 
was  Issued  upon  proper  affidavit,  or  that  any 
todebtedness  existed  warranting  the  Issuance 
of  such  writ,  and  this  Is  claimed  upon  the 
authority  of  Darvllle  v.  Mayhall,  128  Cal. 
617,  61  Pac.  276.  It  will  be  observed,  how- 
ever, that  this  case  differs  materially  from 
the  one  Just  cited.  The  rule  therein  laid 
down  applies  to  cases  where  there  has  been 
a  transfer  of  title,  or  where  the  possession 
la  held  under  such  circumstances  as  to  pre- 
clude the  owner  from  retaking  possession. 
In  Thomburgh  v.  Hand,  7  Cal.  567,  the  rule 


as  laid  down  by  Starkle  on,  Evidence  Is  ap- 
proved, which  Is:  "If  the  assignment  and 
delivery  of  ];>osses6ion  were  merely  colorable, 
and  the  property  still  remained  in  the  debtor, 
against  whose  goods  the  execution  Issued,  the 
sheriff,  It  seems,  would  be  entitled  to  a  ver- 
dict without  proof  of  the  Judgment,  the  plain- 
tiff having  no  property  to  the  goods."  If, 
therefore,  the  owner  of  the  property  here 
under  consideration  could  have  retaken  pos- 
session through  claim  and  delivery,  the  right 
of  t>os8ession  remaining  in  such  owner  at  all 
times,  the  writ  of  attachment  would  be  a 
sufficient  Justification,  for  a  writ  of  attach- 
ment or  execution  as  agatost  the  debtor  is 
a  sufficient  Justification.  In  addition  to  all 
of  this,  however,  the  platotiff  to  this  case  al- 
leges that  the  writ  of  attachment  was  duly 
Issued,  which  can  receive  no  construction 
other  than  that  It  was  based  upon  a  debt 
and  an  affidavit  required  by  the  statute.  In 
either  view  of  the  case,  we  thtok  the  Justifi- 
cation was  established. 

For  the  reasons  above  stated,  the  judgment 
and  order  denying  a  new  trial  are  reversed, 
and  cause  remanded  for  further  proceedings. 

We  concur:    SHAW,  J.;   JAMES,  J. 


(14  Cal.  App.  645) 
PEOPLE  V.  HARRISON.    (Cr.  178.) 

(Court  of  Appeal,  Second  District,  California. 

Nov.  19,  1910.     Rehearing  Denied  by 

Supreme  Court  Jan.  16,  1911.) 

1.  Indictment  and  Infobuation  (f  126*)— 
Duplicity. 

Under  Pen.  Code,  g  288,  providing  that 
any  person  committing  lewd  acts  with  child 
under  14.  etc.,  shall  he  guilty  of  a  felony,  an 
informatioD  charging  the  defendant  with  the 
crime,  phrased  in  the  language  of  the  statute, 
is  not  demurrable  as  charging  two  offenses  in 
one  count,  as  the  commission  of  one  or  all  of 
the  acts  described  constituted  the  crime. 

[Ed.  Note. — ^For.  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  g§  334-400;  Dec 
Dig.  i  125.*] 

2.  Crihinai.  Law  ({  371*)— Otheb  Offenses. 

In  a  prosecution  for  lewdness  with  a  child, 
evidence  of  other  acts  of  lasclviousness  and 
their  effect  is  admissible  for  the  purpose  of 
showiDK  intent. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  830-832;    Dec.  Dig.  f  371.*] 

3.  Cbiminai.  Law  (§  782*)— Instbuctions. 

In  a  prosecution  for  lewdness  with  a  child, 
an  instruction  asked  by  defendant  to  the  ef- 
fect that  charges  like  the  one  made  against  the 
defendant  are  easy  to  make  and  hard  to  dis- 
prove contains  no  proposition  of  law  for  a 
jury. 

[Ed.  Note.— For  other  cases,  see  Olminal  Law, 
Dec.  Dig.  i  782.*] 

4.  Cbiminai.  Law  (|  1172*)— Instbuctions— 
aocompuces. 

In  a  prosecution  for  lewdness  with  a  boy 
under  14,  an  instruction  that  deals  with  the 
subject  as  though  the  claimed  accomplice  was 
an  adult  is  not  prejudicial  to  the  defendant  as 
it  might  have  stated  section  26  of  the  Penal 
Code,  which  provides  that  children  under  14. 
in  the  absence  of  clear  proof  of  knowledge  of 
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itb  wrongifulness,  are  incapable  of  committing 
crimes. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  t  1172.*J 

5.  Names  (f  16*)— Idem  Sonans. 

An  information  that  a  crime  was  commit- 
ted with  William  .Standberg,  when  the  real 
name  was  William  Elmer  Strandberg,  did  not 
contain  a  fatal  variance,  as  the  rule  of  idem 
sonans  applies. 

[Ed.  Note.— For  other  cases,  see  Names,  Cent 
Dig.  §!  12-14;    Dec.  Dig.  {  16. •] 
e!  Criminal  Law  (S  1163*)— Tbiai^Miscoh- 

DDCT    OF   JUBY. 

Whi^e  the  jury  were  deliberating  on  the 
verdict,  a  note  was  sent  to  them  that  "Aunt 
Sophia  is  dead."  It  was  not  shown  from  what 
source  it  came,  or  whom  it  was  intended  for. 
Held,  that  no  prejudice  can  he  presumed  to 
have  resulted  to  the  defendant,  though  the  jury 
shortly  after  receiving  the  note  reached  a  ver- 
dict against  him. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Djg.  SS  3090-3099 ;   Dec  Dig.  I  1163.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   George  R.  Davis,  Judge. 

R.  B.  Harrison  vras  convicted  of  certain 
lewd  and  lascivious  acts  with  a  boy  nnder 
the  age  of  14,  and  he  appeals.    Affirmed. 

J.  C.  Cross  and  Grant  R.  Bennett  (J.  H. 
Ryckman,  of  counsel),  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  George  Beebe,  Deputy 
Atty.  Gen.,  for  the  People. 

JAMES,  J.  Defendant  was  convicted  of 
having  committed  certain  lewd  and  lascivious 
acts  with  a  boy  under  the  age  of  14  years 
In  violation  of  the  provisions  of  section  288, 
Pen.  Code.  The  judgment  required  that  he 
be  Imprisoned  in  the  state  prison  for  a 
period  of  5  years.  An  appeal  is  taken  from 
that  Judgment  and  also  from  an  order  of 
the  trial  court  denying  defendant's  motion 
for  a  new  trial. 

On  January  30,  1910,  defendant,  a  man  of 
mature  years,  accompanied  by  a  boy  named 
William  E.  Standberg,  entered  a  dressing 
room  at  the  Bimlnl  bathing  establishment  in 
the  city  of  Los  Angeles.  A  man  occupying  an 
apartment  adjoining  this  dressing  room 
shortly  thereafter  chanced  to  look  through 
an  aperture  between  two  boards  of  the  in- 
tervening partition,  and  saw  the  boy  en- 
gaged in  the  act  of  committing  sodomy  with 
the  man.  He  called  to  an  attendant  and 
together  they  went  to  the  door  of  the  room 
occupied  by  the  man  and  boy.  Upon  de- 
mand being  made  by  the  bathhouse  attendant 
that  the  door  be  opened  the  door  was  opened, 
disclosing  the  man  in  a  naked  state  and  boy 
wearing  only  an  undershirt.  The  physical 
condition  of  the  boy  in  other  respects  indi- 
cated that  the  act  observed  by  the  first  wit- 
ness from  the  adjoining  room  had  been  com- 
pleted. When  called  to  testify  at  the  trial, 
the  boy  Standberg,  who  was  then  13  years 
of  age,  told  of  the  commission  of  a  series 
of  acts  of  sodomy  between  him  and  the  de- 
fendant    According    to   the    revolting    tale 


narrated  by  him,  at  different  times  prior 
thereto  he  had  been  the  active  participant 
In  the  commission  of  this  crime,  and  at  other 
times  the  passive  subject  He  testified  that, 
upon  the  day  when  his  relations  with  de- 
fendant were  discovered  at  the  bathhouse, 
defendant  had  first  touched  with  lascivious 
hand  his  (the  witness')  person  and  the  pri- 
vate parts  thereof,  and  had  excited  bis  (the 
boy's)  passion.  He  further  testified  that 
upon  previous  occasions  when  he  had  com- 
mitted similar  acts  with  defendant;  It  had 
been  the  habit  of  defendant  to  first  use  him 
in  a  like  manner  as  that  last  referred  to, 
with  the  result  that  his  passion  would  be- 
come excited.  His  whole  story  was  one 
shocking  in  its  fullness  of  description  of  re- 
peated unnatural  and  disgusting  acts  com- 
mitted between  himself  and  the  defendant, 
occurring  from  a  date  several  months  prior 
to  January  30,  1910,  and  continuing  down 
to  the  time  of  the  arrest  of  defendant  at 
the  bathhouse. 

The  information  charging  defendant  with 
the  crime  was  phrased  in  the  language  of 
the  statute.  Defendant  demurred  to  it  on 
the  ground  that  two  offenses  were  charged 
in  one  count  The  demurrer  was  properly 
overruled.  The  commission  of  any  or  all 
of  the  acts  described  in,  and  with  the  Intent 
stated,  by  the  statute,  constituted  but  one 
and  the  same  crime  or  offense.  That  an  in- 
formation in  such  a  case  does  not  charge 
different  offenses  is  thoroughly  settled  by  the 
decisions.  We  cite  People  v.  Gosset  83  Cal. 
641,  29  Pac.  246;  People  v.  Thompson,  111 
Cal.  242,  43  Pac.  748;  People  v.  GustI,  113 
Oal.  177,  45  Pac.  263. 

Objection  was  made  at  the  trial  to  the 
admission  of  evidence  showing  that  at  dif- 
ferent times  prior  to  the  commission  of  the 
offense  charged  acts  of  sodomy  had  been 
committed  by  the  boy  with  the  defendant 
Defendant  does  not  contend  that  proof  of  the 
commission  of  other  and  prior  lascivious  acts 
such  as  those  charged  to  have  been  com- 
mitted might  not  be  competent  and  relevant, 
but  he  claims  that  the  prosecution  was  al- 
lowed to  show  too  much;  L  e.,  that  the  t>coof 
should  have  stopped  short  of  showing  that  a 
different  crime  than  that  charged,  to  wit, 
sodomy,  had  been  committed  on  any  of  these 
prior  occasions.  The  testimony  of  the  boy 
Standberg  was  to  the  effect  that  upon  each 
of  the  former  occasions  referred  to  the  de- 
fendant had  first  done  lascivious  things  to 
and  with  the  private  members  of  witness' 
person  which  aroused  bis  sexual  passion,  and 
that  sodomy  was  the  resulting  act.  These 
several  acts  In  each  case  were  connected  and 
inseparable.  Moreover,  as  it  was  concededly 
competent  for  the  prosecution  to  show  that 
defendant  had  on  prior  occasions  commit- 
ted lascivious  acts  like  those  with  which  he 
was  charged,  with  the  complainant,  it  would 
seem  also  competent  to  permit  it  to  be  shown 


*For  other  coiea  see  same  topic  and  Mctlon  NUMBBR  In  Deo.  Dig.  A  Am.  Dig.  Kejr  N«.  Series  *  Rap'r  Ind«XM 


Digitized  by 


Google 


Cat.) 


WILSON  ▼.  CARSON 


735 


Just  what  the  effect  of  such  conduct  was 
upon  the  witness  Standberg;  that  is,  what 
he  did  with  and  to  the  defendant  when  moved 
hy  the  feeling  which  defendant's  previous 
acts  luid  excited.  Such  proof  would  be  very 
satisfactory  as  tending  to  show  what  the 
purpose  and  intent  of  defendant  was  on  the 
occasion  charged  In  the  information.  Mr. 
Wigmore  in  his  work  on  Evidence^  at  para- 
graph 398,  referring  to  a  general  class  of 
cases  to  which  this  one  belongs,  makes  an 
observation  very  pertinent  here  when  he 
says :  "The  prior  or  subsequent  existence  of 
a  sexual  passion  In  A.  for  B.  Is  relevant 
•  •  *  to  show  its  existence  at  the  time 
in  issue.  The  circumstance  that  the  prior 
or  subsequent  conduct  exhibiting  the  pas- 
sion is  criminal  does  not  alter  the  case  nor 
affect  the  admissibility  of  the  evidence." 
In  so  far  as  the  record  shows  that  the  boy 
Standberg  was  permitted  to  testify  to  acts 
of  sodomy  committed  by  the  defendant  upon 
him  at  times  when  they  were  unaccompanied 
by  other  lasdvlous  acts  like  those  described 
in  the  information,  no  objection  appears  to 
have  been  made  to  his  so  testifying.  And 
even  though  there  liad  been  such  objection, 
the  evidence  was  merely  by  way  of  showing 
the  complete  course  of  depraved  conduct  of 
defendant  toward  the  boy,  as  evidencing  the 
intent  with  which  he  committed  the  lascivi- 
ous acts  charged.  For  this  purpose  the  proof 
was  competent 

Instructions  of  the  court  defining  who  may 
be  an  accomplice,  and  charging  the  jury 
that  the  testimony  of  an  accomplice  requires 
corroborating  proof  to  support  it,  were  full 
and  fair.  The  instruction  asked  by  de- 
fendant to  the  effect  that  charges  like  the 
one  made  against  defendant  were  easy  to 
make  and  hard  to  disprove  was  not  an  In- 
struction upon  a  matter  of  law  required  to 
be  presented  by  the  court  to  the  Jury. 
Instructions  given  on  the  question  of  an  ac- 
complice were  even  more  favorable  than 
the  defendant  was  entitled  to,  in  that  they 
all  dealt  with  the  subject  as  though  the 
claimed  accomplice  was  an  adult.  The  boy 
Standberg  was  a  child  of  the  age  of  13  years, 
and  the  instructions  might  well  have  con- 
tained a  statement  of  the  provisions  of  sec- 
tion 26  of  the  Penal  Code,  which  reclt.e 
that  children  under  the  age  of  14,  in  the 
absence  of  clear  proof  that  at  the  time  of 
committing  the  act  charged  against  them, 
they  knew  of  its  wrongfulness,  are  Incapable 
of  committing  crimes. 

The  further  point  is  presented  that  while 
in  the  information  it  was  stated  that  the 
improper  acts  were  committed  with  one  Wil- 
liam Strandberg,  the  proof  showed  the  boy's 
name  to  be  William  Elmer  Standberg,  and 
that  this  variance  vitiates  the  Judgment. 
These  names  were  so  similar  as  to  make  the 
doctrine  of  idem  sonans  applicable,  and  the 
variance   was    not  such    as    to   affect    the 


validity  of  the  Judgment.  People  v.  Smith, 
103  Cal.  567,  37  Pac.  516;  People  v.  James, 
110  Cal.  158,  42  Pac.  479;  People  v.  Flck, 
80  Cal.  148,  26  Pac.  759 ;  People  v.  Clausen, 
120  Cal.  383,  52  Pac.  058. 

The  Jury  sitting  at  the  trial  of  defend- 
ant retired  at  the  hour  of  4  o'clock  on  June 
16,  1910,  to  deliberate  upon  a  verdict.  At 
about  5  p.  m.  on  the  following  day,  when 
called  into  the  courtroom,  they  announced 
that  no  agreement  had  been  reached,-  and 
were  again  returned  to  the  Jury  room.  At 
9:30  o'clock  p.  m.  of  the  same  day  they 
reached  an  agreement  and  rendered  their 
verdict.  In  an  affidavit  used  at  the  hearing 
of  his  motion  for  a  new  trial,  and  in  support 
of  his  claim  that  there  had  been  misconduct 
on  the  part  of  the  Jury,  defendant  alleged 
that  after  the  Jury  had  t)een  called  into 
court  on  June  17th,  according  to  his  infor- 
mation and  belief,  "there  was  sent  to  said 
Jnry  and  delivered  to  said  jury  a  certain 
writing,  note,  or  card,  stating,  among  other 
things,  'that  Aunt  Sophia  Is  dead';  that 
within  a  short  time  after  the  receipt  of  said 
writing  by  said  jury  they  agreed  upon  the 
verdict"  It  was  not  shown  from  what  source 
the  note  or  card  came,  or  from  whom  it  was 
intended,  and  In  the  absence  of  a  showing 
that  some  Improper  effect  was  had  upon 
the  minds  of  the  Jury,  or  some  of  its  mem- 
bers, which  tended  to  induce  an  agreement 
upon  the  verdict,  no  prejudice  can  be  pre- 
sumed to  have  resulted  to  defendant  Peo- 
ple V.  Kramer,  117  Cal.  648,  49  Pac.  842. 

Appellant  presents  no  other  points  merit- 
ing serious  consideration. 

The  Judgment  and  order  are  affirmed. 

We  concur:  ALLEN,  P.  J. ;   SHAW,  J. 


(U  Cal.  App.  670) 
WILSON  V.  CARSON.    (Civ.  858.) 
(Court  of  Appeal,  Second  pistrict  California. 
Nov.  22,   1910.) 

1.  Landlord  and  Tenant  (|  291*)— Unlaw- 
F0L  Dbtaineb— Action— Evidence. 

In  an  action  of  unlawful  detainer,  evi- 
dence held  to  show  that  defendant,  who  moved 
in  after  the  tenant  bad  moved  out  at  the  end 
of  the  term,  was  not  in  under  the  tenant  and 
did  not  claim  through  the  lease. 

[EM.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  §  291.*] 

2.  Landlobd  and  Tenant  ({  64*)— Estofpei. 
TO  Deny  Title. 

The  rule  that  the  tenant  is  estopped  to  deny 
tb'e  landlord's  title  does  not  bind  a  stranger 
who  claims  the  land  in  his  own  right,  and  does 
not  enter  under  the  tenant  or  use  the  tenant's 
possession  as  a  means  of  acquiring  the  posses- 
sion  himself. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {§  177-180;  Dec.  Dig.  $ 
64.*1 

Appeal    from    Superior    Court,    Imperial 
County;   Franklin  J.  Cole,  Judge. 
Action  of  unlawful  detainer  by  I.  L.  Wil- 
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son  against  Q.  W.  Carson.    From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Sbaw  &  Dyke,  for  appellant    Conkling  & 
.  Brown,  for  respondent 

SHAW,  J.  Action  of  unlawful  detainer. 
Judgment  went  for  defendant  from  wblcb, 
and  an  order  denjrlng  plaintifTs  motion  for 
a  new  trial,  be  prosecutes  this  appeal. 

It  appears  that  plaintiff,  on  or  about  Jan- 
uary 1,  1907,  leased  the  premises  in  question 
to  one  M.  J.  Alexander;  that  on  Septemt>er 
25,  1907,  and  after  the  termination  of  the 
period  for  which  the  premises  were  leased  to 
Alexander,  he  removed  tberefrom,  leaving 
the  premises  vacant  and  unoccupied;  that 
two  days  later,  to  wit,  on  September  27,  1007, 
and  while  the  premises  were  thus  vacant 
and  unoccupied,  defendant  entered  upon  and 
took  possession  of  the  premises  and  contin- 
ued to  hold  possession  thereof  down  to  the 
time  of  the  Institution  of  this  action,  more 
than  a  year  thereafter.  The  action  Is  based 
upon  the  theory  that  defendant  acquired  pos- 
session through  collusion  with  Alexander. 
The  complaint  alleged:  "That  on  said  last- 
mentioned  day  defendant  entered  into  posses- 
sion of  said  premises  by  the  consent  and  in- 
ducement of  said  M.  J.  Alexander,  and  with 
full  knowledge  of  said  lease  and  of  the  cir- 
cumstances under  which  said  Alexander  en- 
tered Into  possession  of  said  property,  and 
of  said  tenancy,  and  the-  defendant  ever  since 
said  last-mentioned  date  has  been  in  posses- 
sion of  said  premises,  and  said  defendant 
continues  to  bold  and  occupy  the  same" 
This  allegation  was  denied. 

The  court  made  findings  to  the  effect  that 
defendant  knew  that  during  the  time  that 
Alexander  held  and  occupied  the  land  such 
possession  was  under  and  by  virtue  of  the 
lease  from  plaintiff,  but  that  defendant's  en- 
try and  occupancy  thereof  was  not  by  rea- 
son of  t>elng  Induced  so  to  do  by  Alexander, 
nor  with  the  latter's  consent,  and  that  de- 
fendant's entry  and  occupancy  bore  no  rela- 
tion whatever  to  the  lease.  The  only  evi- 
dence offered  touching  the  subject  Is  that  of 
defendant  His  testimony  not  only  fully  sup- 
ix>rt8  the  finding,  but  in  the  absence  of  any 
contradiction  thereof,  the  court  could  not 
have  well  found  otherwise.  The  contention 
that  the  findings  are  unsupported  by  the  evi- 
dence is  wholly  without  merit 

Conceding  the  finding  not  obnoxious  to  the 
objections  urged,  appellant  Insists  upon  a  re- 
versal of  the  Judgment  upon  the  principle 'of 
estoppel  wblcb  prevents  a  tenant  and  those 
holding  under  him  from  denying  the  land- 
lord's title.  Such  estoppel,  however,  "does 
not  bind  a  stranger  wbo  claims  the  land  In 
his  own  right,  and  does  not  enter  under  the 
tenant  or  use  the  tenant's  possession  as  a 
means  of  acquiring  the  possession  himself." 
Volume  18,  Am.  &  Eng.  Ency.  of  Law,  p.  418. 
From  all  that  appears  to  the  contrary,  de- 


fendant may  have  owned  the  land  by  fee- 
simple  title,  and  the  entry  have  been  made 
under  an  assertion  of  a  rightful  claim  there- 
to. At  all  events,  the  findings  negative  any 
interpretation  which  would  Justify  the  con- 
clusion of  the  existence  of  collusion  between 
defendant,  and  the  tenant  whereby  the  lat- 
ter's possession  was  used  as  a  means  of  de* 
fendant's  acquiring  possession  of  the  prem- 
ises. The  case  of  Porter  v.  Murray,  12  Pae; 
4231,  cited  by  appellant  was  a  proceeding  in 
forcible  entry  and  detainer,  an  action  which 
would  not  lie  in  this  case,  for  the  reason,  if 
for  no  other,  that  it  appears  defendant  had 
been  in  the  quiet  possession  of  the  premises 
for  a  period  of  more  than  one  year  prior  to 
the  institution  of  the  suit  (section  1172,  Code 
Civ.  Proc.) ;  and  hence  that  case  is  not  in 
point 

The  record  discloses  no  error,  and  the 
judgment  and  order  appealed  from  are  there- 
fore affirmed. 

We  concur:  ALLES,  p.  J.;  JAMES,  J. 


(U  Cal.   A.    6«S) 

STARKWEATHER  r.  DAWSON.    (Qv.  898.) 

(Court  of  Appeal,  Second  District   California. 

Nov.  23,  1010.     Refaearine  Denied  by 

Supreme  Court  Jan.  19,  1911.) 

1.  BuscnoNS  (I  305*)  —  Objictionb  —  Anins- 
SION  OF  EVIOENCX  —  Nbcbssiix  —  SpEcino 
OnjECTIONS. 

A  statement  by  defendant's  attorney  in  an 
election  contest  made  during  the  recount  that 
they  oaght  to  consider  the  spoiled  t>alloti,  and 
that  counsel  thought  tlie  spoiled  ballots  were  re- 
turned with  the  rejected  ballots,  did  not  amount 
to  an  objection  to  the  introduction  of  such 
ballots  as  rejected  ballots  for  noncompliance 
with  Pol.  Code,  f  1257,  requiring  all  ballots  re- 
jected for  illegality  to  have  indorsed  upon  the 
ballot  the  cause  of  their  rejection  and  strung 
upon  a  string,  and  defendant  cannot  complain 
on  appeal  of  the  admission  in  evidence  of  re- 
jected ballots. 

lEU.  Note.— For  other  cases,  see  EUectlons, 
Dec.  Dig.  t  305.*] 

2.  Blkctions  (g  291*)— Contest— Burden  or 
Pboof. 

In  order  to  rely  upon  ballots  inclosed  In  an 
envelope  marked  "spoiled,  cancelled  and  unused 
ballots,"  contestant  was  bound  to  show  that 
such  ballots  were  rejected  ballots,  and  that  they 
had  been  erroneously  rejected. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  {  291.*] 

3.  TniAi.  (1 105*)— Objections  to  ESvidbncb— 
Pbeliuinart  Pboof— Waiveb". 

Where  in  an  election  contest  plaintiff  offers 
ed  In  evidence  ballots  contained  in  an  envelope 
marked  "spoiled,  cancelled  and  unused  ballots," 
stating  that  they  were  rejected  ballots,  and  de- 
fendant did  not  object  to  the  sufficiency  of  the 
evidence  to  show  that  they  were  rejected  bal- 
lots, but  received  the  Iienefit  of  those  tMllots 
favorable  to  him,  he  thereby  waived   proof  of 

I  Reported  In  full  In  the  Paclfle  Reporter;  rvport- 
ed  as  a  memorandum  decision  without  opinion  In  7< 
Cal.  XX. 


<For  other  cams  see  same  topic  and  aecUoa  NUMBER  la  Deo.  Dig.  *  Am.  Dig.  Key  No.  Barlw  *  Rep'r  Indaxsa 


Digitized  by 


Google 


Oil.) 


STARKWEATHER  ▼.  DAWSON 


737 


their  character  aa  rejected  ballots,  which  was 
necessary  to  make  them  admissible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  i  105.»] 

4.  Tbial  (§  92*)— Reception  of  Evidence— 
Stbikinq   Impboper   B)vidence— Necessitt. 

Where  in  an  election  contest  defendant  did 
not  object  to  the  admission  'in  evidence  of  cer- 
tain ballots  as  rejected  ballots,  on  the  ground 
that  the  evidence  did  not  sufficiently  identify 
them  as  such  to  malte  them  admissible,  a  mo- 
tion, made  at  the  close  of  plaintiff's  testimony, 
to  strike  out  such  ballots  as  evidence  on  that 
ground  was  properly  overruled,  since  plaintiff 
could  have  made  the  necessary  preliminary  proof 
of  the  character  of  the  ballots  had  timely  objec- 
tion to  their  admission  been  made  on  that 
(Toand. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ({  245.  252 ;    Dec.  Dig.  {  92.*] 

5.  BLj;cnoNS  (§  299*)  —  Contest— Recodnt— 
Pboceedi  n  gs— Statutes. 

Pol.  Code,  I  1207.  requires  the  ballot  clerk 
before  any  ballot  is  taken  from  the  box  to  de- 
face the  unused  and  spoiled  ballots  by  a  cross 
drawn  over  their  face  in  ink,  and  to  immediate- 
ly place  such  defaced  ballots  in  an  envelope 
and  seal  it,  and  that  a  majority  of  the  election 
officers  shall  write  their  names  across  the  sealed 
part  of  the  envelope;  end  section  12.57  requires 
all  ballots  rejected  for  illegality  to  be  indorsed 
with  the  cause  of  such  rejection,  and  signed  by 
a  majority  of  the  election  board,  and  strung  up- 
on a  string.  Held,  that  the  statutes  were  mere- 
ly directory,  so  that  failure  to  comply  therewith- 
did  not  vitiate  the  election ;  and  hence,  if  bal- 
lots were  erroneously  rejected,  the  court  should 
count  such  ballots  upon  a  recount,  regardless 
of  the  failnre  of  the  election  board  to  comply 
with  the  statutes  in  marking  the  ballots. 

[Ed.  Note.— For  other  cases,  see  E21ections, 
Dec  Dig.  I  299.*] 

6.  Elections  (5  295*)— RirrunN— Conclusivk- 
KEss— Prima  Facie  Correctness. 

The  prima  facie  correctness  of  the  returns 
and  the  canvass  thereof,  showing  certain  ballots 
to  have  been  rejected  ballots,  cannot  be  over- 
thrown upon  recount,  except  upon  satisfactory 
evidence  that  such  ballots  were  good. 

[EJd.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  §  295.*] 

7.  B!lection8  (i  305*)  —  Contests— Appeai.— 
Conclusiveness  of  Findings. 

While  ballots  marked  as  rejected  ballots  by 
the  election  board  should  only  be  admitted  in 
an  election  contest  upon  dear  and  satisfac- 
tory evidence  that  they  are  Rood  ballots,  the 
Appellate  court  will  not  disturb  a  ruling  ad- 
mitting them,  unless  it  is  clearly  satisfied  that 
the  evidence  does  not  warrant  their  admission. 
[Ed.  Note.— For  other  cases,  see  Ejections, 
Dec.  Dig.  i  306.*] 

Appeal  from  Superior  Court  Kings  Coun- 
ty;  J.  W.  Mahon,  Acting  Judge. 

Action  -by  Grant  Starkweather  against 
John  H.  Dawson  to  contest  an  election.  From 
a  Judgment  for  contestant,  defendant  appeals. 
Affirmed. 

Dixon  L.  Phillips,  J.  L.  C.  Irwin,  Maurice 
E.  Power,  and  Robt.  W.  Miller,  for  appellant 
Choynskl  &  Humphreys  and  H.  Scott  Jacobs, 
for  respondent 

SHAW,  J.  This  is  an  election  contest.  At 
tbe  municipal  election  held  In  the  city  of 
Hanford  on  April  11,  1910,  Starkweather  and 


Dawson  were  opposing  candidates  for  tbe 
office  of  city  trustee.  Tbe  canvass  of  the  re- 
turns of  tbe  election  made  by  tbe  city  tru» 
tees  resulted  in  Dawson  being  declared  elect- 
ed by  a  majority  of  nine  votes.  Thereupon, 
Starkweather  Instituted  this  contest  in  tbe 
superior  court  of  Kings  county,  praying  for  a 
recount  of  tbe  votes.  Upon  a  recount  there- 
of by  tbe  court.  Starkweather  was  declared 
elected  by  a  majority  of  two  votes,  and  a 
judgment  accordingly  rendered  In  his  favor, 
from  wlilcb  tbe  defendant  or  contestee  ap- 
peals. 

The  only  point  upon  which  appellant  relies 
for  a  reversal  Is  his  contention  that  tbe  trial 
court  erred  in  counting  certain  ballots,  which 
were  claimed  by  plaintiff  to  have  been  wrong- 
fully rejected  by  the  election  officers  of  tbe 
Fourth  precinct  These  ballots,  17  In  number, 
were  Inclosed  In  a  sealed  envelope  upon 
which  the  words  "envelope  for  spoiled,  can- 
celled and  unused  ballots"  were  printed.  Up- 
on tbe  completion  of  tbe  recount  of  tbe  bal- 
lots returned  'as  accepted  and  counted  by 
tbe  precinct  election  officers,  counsel  for 
plaintiff  said:  "If  tbe  court  please,  we  now 
ask  tbe  court  to  make  an  order  opening  this 
envelope  inclosing  the  spoiled,  canceled,  and 
unused  ballots.  I  presume  tbe  rejected  bal- 
lots will  be  contained  In  there,  and  we  would 
like  to  have  it  opened  for  tbe  purpose  of  as- 
certaining that  and  then  we  will  proceed  to 
Inspect  tbe  rejected  ballots";  whereupon 
counsel  for  defendant  said:  "Our  same  ob- 
jection goes  to  this  offered  evidence.  By  the 
Court:  Yea,  same  objection."  Tbe  objection 
referred  to  was  one  theretofore  Interposed, 
at  tbe  commencement  of  the  recount  to  tbe 
opening  of  the  envelopes  containing  the  voteA 
ballots  accepted  by  tbe  election  officers,  and 
the  recounting  thereof.  This  objection  In 
full  is  as  follows:  "Mr.  Phillips  (attorney 
for  defendant):  Tbe  defendant  Dawson  ob- 
jects to  tbe  offered  evidence  and  the  appli- 
cation for  an  order  to  direct  tbe  clerk  t9 
open  the  Exhibit  No.  8  for  IdentlQcatiou,  on 
the  ground  and  for  the  reason  that  tbe  same 
is  not  the  best  evidence  of  what  tbe  votes 
were  cast  at  the  election;  that  tbe  certif- 
icate of  tbe  board  of  election  is  the  best 
evidence  under  the  circumstances,  as  present- 
ed by  tbe  evidence  here  Introduced  in  court 
that  tbe  evidence  shows  from  the  city  clerk. 
Hill,  former  city  clerk,  tbe  present  city  clerk, 
and  present  and  former  city  marshal,  A.  M. 
Fredericks,  tliat  tbe  custo^  and  control  of 
the  offered  evidence,  together  with  all  of  tbe 
other  envelopes  and  exhibits  Introduced  in 
the  case,  have  not  been  under  tbe  control  ex- 
clusively of  either  tbe  former  city  clerk, 
James  A.'  Hill,  or  tbe  present  city  clerk,  D.  C 
Williams,  at  any  time  since  tbe  11th  day  of 
April,  1910,  but,  on  tbe  contrary,  the  evi- 
dence sbows  without  conflict  that  the  offered 
evidence,  together  with  all  tbe  exhibits  mark- 
ed for  IdentiQcation,  have  been  In  tbe  joint 
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control,  and  in  the  joint  possession,  of  tlie 
city  maislial,  Fredericks,  who  was  a  witness 
on  the  stand,  at  all  the  times,  together  with 
James  i.  Hill,  the  former  city  clerk,  and  the 
present  city  clerk,  D.  C.  Williams,  and  that, 
besides,  the  evidence  shows  affirmatively  that 
one  M.  B.  Washburn,  who  was  a  former 
deputy  city  clerk,  had  knowledge  of  the  com- 
bination of  the  vault  In  which  the  offered 
evidence  was  subsequently  kept;  and  that 
also  one  Z.  D.  Johns  was  a  deputy  city  clerk 
at  all  the  times  from  the  time  that  James 
A.  Hill,  the  former  city  clerk,  was  In  office, 
up  to  and  including  the  18th  day  of  April, 
1910;  and  in  addition  to  that,  that  certain 
packages  of  these  election  returns  were  open- 
ed by  the  board  of  trustees  of  the  city  of 
Hanford  at  the  canvassing  of  the  returns, 
and  that  it  is  in  evidence  from  Mr.  Hill  that 
certain  of  those  returns  were  cracked;  that 
the  seals  were  cracked  and  broken  when  they 
were  delivered  to  him  and  afterwards  when 
they  were  delivered  to  the  dty  board  of 
trustees,  and  as  to  the  certain  or  particular 
ones,  the  seals  of  which  were  broken,  that 
he  couldn't  say  which  ones  they  were."  This 
objection  was  overruled.  Thereupon,  the 
court  ordered  the  clerk  to  open  the  envelope 
marked  "spoiled  and  unused  ballots,"  where- 
upon the  following  colloquy  occurred:  "Coun- 
sel for  defendant:  Have  you  counted  these, 
Mr.  Clerk?  Mr.  Clerk:  No,  sir.  Counsel  for 
defendant:  Well,  you  had  better  count  them. 
The  Court:  What  are  those?  Counsel  for 
plaintift:  Ballots  that  were  rejected  by  the 
election  board."  The  clerk  thereupon  count- 
ed the  ballots  and  announced  that  there  were 
17.  As  the  recount  of  these  17  ballots  pro- 
ceeded, objections  were  interposed  by  each 
party  upon  the  ground  of  the  manner  of 
marking  some  of  the  ballots,  and  defendant 
askea  that  certain  of  the  ballots  he  counted 
for  him,  which  was  done.  The  recount  there- 
of resulted  in  Starkweather  getting  10  addi- 
tional votes  and  Dawson  getting  two;  the 
other  five,  for  reasons  unnecessary  to  here 
mention,  being  rejected  by  the  court. 

In  addition  to  these  ballots  being  inclosed 
in  the  envelope  so  marked  for  "spoiled,  can- 
celled end  unused  ballots,"  none  of  them 
were  indorsed  as  required  by  section  1257, 
Pol.  Code,  but  defendant,  at  the  time  of 
counting  the  same,  interposed  no  objection 
upon  s\ich  ground,  nor  did  be  question  their 
being  rejected  ballots,  unless  the  lengthy  ob- 
jection heretofore  quoted  can  be  regarded  as 
an  objection  raising  the  question. 

Section  1257,  Pol.  Code,  provides  that  "all 
ballots  rejected  for  illegality  must  be  en- 
dorsed upon  the  ballot  the  cause  of  such 
reiection,  and  signed  by  a  majority  of  the 
election  board,  and  thereafter  strung  upon 
a  string."  It  is  conceded  the  election  board 
failed  to  comply  with  this  provision.  A  criti- 
cal examination  of  defendant's  lengthy  ob- 
jection, however,  discloses  nothing  calculated 
to  acquaint  plaintiff  or  the  court  with  the 
fact  that  defendant  raised,  any  objection  to 


the  introduction  of  the  ballots  on  account  of 
such  neglect  of  duty  on  the  part  of  the  elec- 
tion board.  It  is  true,  that  at  one  stage  dur- 
ing the  recount  defendant's  attorney  stated: 
"There  is  another  point  that  should  l>e  con- 
sidered. We  ought  to  take  into  account  the 
spoiled  ballots.  I  think  the  spoiled  ballots 
were  returned  with  the  rejected  ballots."  To 
which  and  other  like  suggestions  the  court 
replied: .  "You  gentlemen  may  raise  that 
point  when  you  get  to  your  part  of  the  case." 
The  suggestion  made  cannot  be  regarded  as 
an  objection  to  the  count  of  the  ballots,  upon 
the  ground  that  they  were  not  in  fact  reject- 
ed ballots. 

The  duty  devolved  upon  plaintiff  to  estab- 
lish the  fact  that  these  ballots  inclosed  in 
the  envelope  marked  and  intended  for  "spoil- 
ed, cancelled  and  unused  ballots"  were  reject- 
ed ballots,  and  to  show  to  the  satisfaction  of 
the  court  that  they  had  been  erroneously 
rejected.  When,  however,  they  were  offered 
uy  plaintiff,  with  a  statment  to  the  effect  that 
they  were  rejected  ballots,  and  defendant  not 
only  failed  to  question  the  correctness  of  the 
statement,  but  permitted  them  to  be  intro- 
duced without  objection  to  the  sufficiency  of 
proof  establishing  their  character,  claiming 
'and  receiving  the  benefit  of  those  appearing 
in  his  favor,  it  was  equivalent  to  a  stipula- 
tion of  the  fact,  or  at  least  a  waiver  of  proof, 
which  a  proper  objection  would  have  other- 
wise rendered  necessary  as  a  condition  of  in- 
troducing them  in  evidence. 

Waiving  the  sufficiency  of  the  record  as  af- 
fording sufficient  evidence'  that  the  ballots 
were  rejected,  and  not  unused  and  canceled 
ballots,  we  are  of  opinion  that  appellant,  hav- 
ing at  the  time  when  they  were  offered  neg- 
lected and  failed  to  interpose  any  objection 
to  the  Introduction  of  the  ballots  in  evidence, 
upon  the  ground  that  they  were  not  in  fact 
rejected  ballots  or  indorsed  as  required  by 
section  1237,  Pol.  Code,  he  should  not  now  be 
heard  to  complain  upon  such  ground.  "The 
general  rule  is  that  a  party  objecting  to  the 
admission  of  evidence  must  specify  the 
ground  of  his  objection  when  the  evidence  is 
offered,  and  will  t>e  considered  as  having 
waived  all  objections  not  so  specified."  Peo- 
ple V.  Manning.  48  Cal.  338 ;  Crocker  v.  Car- 
penter, 98  Cal.  418,  33  Pac.  271;  Wise  v. 
Wakefield,  118  Cal.  107,  50  Pac.  310;  Bundy 
V.  Sierra  Lumber  Co.,  149  Cal.  772,  87  Pac. 
622 ;  Bass  v.  Leavitt,  11  CaL  App.  582,  105 
Pac.  771. 

For  like  reason,  that  defendant  had  waived 
objection  upon  the  grounds  referred  to,  the 
court  did  not  err  in  denying  his  motion  made 
at  the  close  of  plaintiff's  testimony  to  strike 
out  the  evidence  afforded  by  these  ballots, 
upon  the  ground  that  "there  has  been  nothing 
shown  to  identify  the  ballots  returned  as 
spoiled  and  rejected  ballots."  Had  the  ob- 
jection been  made  at  the  proper  time,  plain- 
tiff would  no  doubt  have  been  given  oppor- 
tunity to  call  the  election  officers  to  the  wit- 
ness stand  and  meet  such  objection  by  proof 


Digitized  by 


KjOO 


gie 


Kan.) 


WITSCHT  ▼.  SEAMAN 


739 


of  the  character  of  the  ballots.  Bass  v.  Leav- 
Itt,  supra.  To  have  granted  the  motion  with- 
out again  traversing  the  ground  would,  in 
effect,  have  deprived  plaintiff  of  the  right  to 
make  such  proof. 

Section  1207,  Pol.  Code,  directs  that  before 
any  ballot  shall  be  taken  fron  the  ballot  box 
the  ballot  clerk  must  proceed  to  deface  Uie 
unused  and  spoiled  ballots  by  drawing  across 
the  face  thereof  in  writing  ink  with  a  pen 
two  lines  which  shall  cross  each  other,  and 
shall  immediately  place  all  such  defaced  bal- 
lots within  an  envelope  and  seal  such  enve- 
lope, and  a  majority  of  the  election  officers 
shall  write  their  names  across  the  sealed  por- 
tion  of  the  envelope.  The  fact  that  none  of 
the  ballots  were  so  defaced  is  unimportant 
and  signifies  little,  for  the  reason  that  the 
provisions  of  this  section,  as  well  as  those 
contained  in  section  1257,  are  merely  direc- 
tory. Electors  of  the  precinct  should  not  be 
disfranchised,  because  the  election  officers 
fall  to  comply  with  provisions  wtiich  do  not 
go  to  the  substanc»  of  the  election.  "Mere 
Irregularity  on  the  part  of  election  officers 
or  their  omission  to  observe  some  merely  di- 
rectory provisions  of  the  law  will  not  vitiate 
the  poll."  McCrary  on  Elections,  i  225.  Says 
the  same  author  (section  228):  "Those  pro- 
visions of  a  statute  which  affect  the  time 
and  place  of  the  election  and  the  legal  quali- 
fications of  the  election  are  generally  of  the 
substance  of  the  election,  while  those  touch- 
ing the  recording  and  return  of  the  legal 
votes  received  and  the  mode  and  manner  of 
conducting  the  mere  details  of  the  election 
are  directory."  Therefore,  it  was  the  duty 
of  the  court,  If  in  fact  voted  ballots  had  been 
erroneously  rejected,  and  such  fact  duly  es- 
tablished or  proof  thereof  waived,  to  count 
them  for  the  person  for  whom  they  ■  were 
voted,  regardless  of  such  acts  or  omissions 
on  the  part  of  the  election  board.  McCarthy 
V.  Wilson,  146  Cal.  328,  82  Pac.  243 ;  Bour- 
land  V.  Hildreth,  26  Cal.  161;  Stlnson  v. 
Sweeney,  17  Nev.  309,  30  Pac.  997;  R.us8ell 
v.  McDowell,  83  Cal.  71,  23  Pac.  183.  It  is 
true  that  the  prima  facie  correctness  of  the 
returns  and  canvass  thereof  should  not  be 
overturned  by  a  resort  to  a  "recount  of  the 
ballots,  save  and  except  npon  sufficient  and 
satisfactory  evidence  of  the  Integrity  of  the 
ballots.  There  is  nothing,  however,  disclos- 
ed by  the  record  which  would  justify  us  in 
disturbing  the  conclusion  of  the  trial  court 
in  this  regard.  As  said  in  Tebbe  v.  Smith, 
108  Cal.  108,  41  Pac.  453  (29  L.  R.  A.  673,  49 
Am.  St  Rep.  68):  "While  the  ballots  should 
be  admitted  only  after  clear  and  satisfactory 
evidence  of  their  integrity,  yet,  when  they 
have  been  admitted,  ^his  court  will  not  dis- 
turb the  ruling,  unless  we  in  turn  are  as 
well  satisfied  that  the  evidence  does  not  war- 
rant it." 

Defendant  offered  In  evidence  the  certif- 
icate of  the  election  officers,  whereby  they 


certified  that  the  number  of  ballots  voted  was 
134,  and  that  the  number  of  ballots  spoiled 
was  17.  This  statement  to  the  effect  that  17 
ballots  were  spoiled  is  entitled  to  little 
weight,  in  view  of  the  fact  that  all  of  these- 
ballots  had  the  numbers,  torn  therefrom,  in- 
dicating that  they  had  passed  through  the 
ballot  box,  and  the  further  fact  that  in  the 
same  document  the  election  officers  certify" 
that  only  119  votes  were  cast  for  the  oppos- 
ing candidates,  which  fact  tends  to  show  that 
15  of  the  17  votes  certified  as  spoiled  must 
have  been  voted  and  passed  through  the  bal- 
lot box,  and  were  included  in  the  count  of 
134  ballots  certified  as  having  been  voted. 

Upon  the  facts  as  disclosed  by  the  record, 
the  judgment  of  the  lower  court  should  be  af- 
firmed, and  it  is  so' ordered. 

We  concur:    ALLEN,  P.  J.;  JAMES,  J. 


(83  Kan.  634) 
WITSCHY  V.  SEAMAN. 
(Supreme  Court  of  Kansas.     Jan.  7,  1911.) 

(Sj/ttaiut  hy  the  Court.) 

1.  Taxation  (|  511*)— Sale  of  Mebchandisb 
— lAKm. 

Where  a  stock  of  merchandise  is  sold  and 
transferred  in  bulk  by  the  owner  to  another  per- 
son, after  it  has  been  assessed  for  taxation,  and 
before  the  taxes  tiiereon  are  paid,  without  re- 
taining sufiicient  to  pay  the  taxes  tbereon,  the 
statute  fixes  a  lien  upon  the  stock  therefor. 
Gen.  St.  1909,  §  9236. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i§  947-949;    Dec.  Dig.  S  511.*] 

2.  Taxation   (§   514*)  — Tax  Iokn  — Extin- 
guishment. 

The  failure  of  the  county  treasurer  m  such 
a  case  to  issue  a  tax  warrant  at  once  does  not 
operate  to  extinguish  the  lien. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  St  956-961 ;    Dec.  Dig.  {  614.»] 

3.  Taxation  (§  511*)— Levy— Validitt. 

The  fact  that  taxes  upon  other  property  of 
the  former  owner  of  the  stock  so  transferred  are 
included  in  the  ^ross  sum  for  which  the  warrant 
was  issued  against  him  does  not  make  void  a 
levy  upon  a  part  of  the  stock  for  the  collection 
of  taxes  due  thereon. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S  511.*] 

4.  Taxation  (§  612*)— Levy— Tendek  of  Tax- 
es—Replevin. 

The  purchaser  of  a  stock  of  goods  subject 
to  a  lien  for  taxes,  under  the  statute  referred 
to,  must  pay  or  tender  the  taxes  due  tbereon 
before  he  can  maintain  replevin  for  a  part  of 
the  same  stock  levied  upon  under  a  warrant  for 
the  collection  of  such  taxes. 

[EU.  Note.^For  other  cases,  see  Taxation, 
Dec.  Dig.  §  612.*] 

Appeal  from  District  Court,  Brown  County. 

Action  by  John  Wltschy  against  George  W. 
Seaman.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

A.  B.  Crockett,  for  appellant  Jas.  Falloon, 
for  appellee. 
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BENSON,  X  The  appellant,  as  sheriff, 
levied  a  tax  warrant  on  personal  property, 
part  of  a  stock  of  merchandise  and  fixtures 
which  was  sold  and  transferred  to  the  appellee 
on  April  15,  1907,  after  taxes  for  that  year 
had  been  assessed  thereon.  These  taxes  were 
not  paid,  and  a  tax  warrant  was  issued  there- 
for January  25, 1908,  against  the  former  own- 
er. The  appellee  treated  the  levy  as  void,  re- 
plevied the  property  from  the  sheriff,  and  re- 
covered judgment  for  possession.  The  sheriff 
appeals. 

'  The  statute  under  which  the  appellant 
claims  that  his  proceedings  should  be  upheld 
provides:  "If  any  person  in  this  state,  after 
his  personal  property  Is  assessed  and  before 
the  tax  thereon  is  paid,  shall  sell  all  of  the 
same  to  any  one  person,  and  not  retain  suffi- 
cient to  pay  the  taxes  thereon,  the  tax  for 
that  year  shall  be  a  lien  upon  the  property  so 
sold,  and  shall  at  once  become  due  and  pay- 
able, and  the  county  treasurer  shall  at  once 
issue  a  tax  warrant  for  the  collection  there- 
of, and  the  sheriff  shall  forthwith  collect  it 
as  in  other  cases.  The  one  owing  such  tax 
shall  be  civilly  liable  to  any  purchaser  of 
such  property  for  any  taxes  he  owes  thereon, 
but  the  property  so  purchased  shall  be  liable 
in  the  hands  of  the  purchaser  or  purchasers 
for  such  tax ;  provided,  however,  if  the  prop- 
erty be  sold  in  the  ordinary  course  of  retail 
trade  It  shall  not  be  so  liable  in  the  hands 
of  the  purchasers."    Gen.  St  1909,  {  9236. 

The  language  of  this  statute,  while  not  ab- 
solutely clear  in  its  terms,  sufficiently  dis- 
closes the  legislative  purpose  to  secure  the 
payment  of  taxes  which  otherwise  might  be 
lost  upon  the  transfer  of  the  property  taxed 
without  retaining  enough  to  pay  the  taxes. 
If  it  should  be  construed  to  apply  only  when 
all  of  ai  person's  property  of  every  kind  in- 
cluding property  exempt  from  execution  is 
sold,  its  field  of  operation  would  be  so  re- 
stricted as  to  deprive  it  of  practical  utility, 
and  the  mischief,  which  it  must  be  presumed 
the  Legislature  intended  to  prevent,  would 
remain.  If  however,  it  is  held  to  apply  to 
sales  in  bulk  of  all  of  a  class  of  personal 
property,  such  as  a  stock  of  goods  or  a  herd 
of  cattle,  without  retaining  sufficient  of  the 
stock  or  herd  or  other  property  sold  to  pay 
the  tax,  its  reasonable  operation  is  manifest, 
and  the  statute  should  be  construed  to  cover 
such  transactions.  Doubtful  cases  may  arise 
concerning  the  operation  of  the  statute,  but 
the  facts  of  the  present  case  are  fairly  within 
its  terms. 

It  is  argued  that,  because  the  county  treas- 
urer did  not  issue  his  warrant  at  once  when 
the  transfer  of  the  goods  was  made,  the  goods 
should  not  be  bound  for  the  tax.  The  lieu, 
however,  is  expressly  given  by  the  statute 
and  does  not  rest  upon  the  will  of  the  treas- 
urer. This  lieu  cannot  be  extinguished  by 
mere  delay  in  enforcing  it  The  provision 
for  the  prompt  issuance  of  the  warrant  Is  to 


facilitate  collection  while  the  property  can 
be  found.  The  collection  of  taxes  cannot  be 
enjoined  on  account  of  any  mere  irregularity 
nor  because  of  the  failure  of  an  officer  to  per- 
form the  duties  assigned  to  him  upon  the  day 
specified  in  the  statute.  Bank  of  Garnett  v. 
Ferris,  55  Kan.  120,  39  Pac  1042.  The  pur- 
ctiaser  of  the  goods  who  took  them  subject 
to  the  lien  was  not  injured  by  delay  in  en- 
forcing it.  lie  might  have  discharged  it  by 
making  payment,  and  the  statute  gave  him 
the  right  to  recover  from  the  party  owln; 
the  tax. 

The  tax  warrant  was  for  one  gross  sum, 
which,  it  appears  frqm  oral  evidence,  includ- 
ed taxes  upon  household  goods,  and  perhaps 
some  other  personal  property,  with  the  tax- 
es upon  the  stock  of  goods,  the  latter  being 
the  principal  Item.  The  return  of  the  owner 
made  to  the  assessor  was  not  placed  in  evi- 
dence by  either  party,  and  it  is  now  insisted 
that  a  valid  levy  could  not  be  made  for  the 
whole  sum  upon  the  property  in  question. 
The  sheriff,  however,  testified  that  in  making 
the  levy  he  cut  out  the  tax  upon  the  other 
property,  and  levied  only  for  the  taxes  on 
the  stock  of  goods.  The  appellee,  therefore, 
was  not  prejudiced.  A  mere  irregularity 
which  does  not  Injuriously  affect  a  substan- 
tial right  cannot  defeat  the  collection  of  tax- 
es. Missouri  River,  F.  S.  &  O.  R.  Co.  y. 
Morris,  7  Kan.  210;  Challiss  v.  County  of 
Atchison,  15  Kan.  49;  Ryan  v.  Com'rs  of 
Leavenworth  Co.,  30  Kan.  185,  2  Pac  156; 
Life  Association  v.  Hill,  51  Kan.  636,  33  Pac. 
300.  Even  If  it  should  appear  that  through 
Inadvertence  or  mistake  the  levy  was  for 
more  than  the  true  amount  of  the  lien,  the 
owner  l)efore  resorting  to  proceedings  to  pre- 
vent collection  ought  to  have  paid  or  tender- 
ed the  amount  actually  due  on  the  stock  pur- 
chased. City  of  Lawrence  v.  KiUam,  11  Kan. 
499;  Miller  v.  Ziegler,  31  Kan.  417,  2  Pac 
601 ;  Wilson,  Treas.,  v.  Longendyke,  32  Kan. 
267,  4  Pac.  361.  While  these  principles  are 
more  frequently  illustrated  by  cases  where 
an  Injunction  is  sought  it  applies  with  equal 
force  where  the  levy  is  treated  as  a  nullity 
and  replevin  is  resorted  to  to  recover  prop* 
erty  upon  whi<!h  there  is  a  lien  for  taxes. 

The  sheriff  was  rightfully  in  possession  of 
the  property  to  satisfy  the  lien  for  taxes,  and 
should  have  t>een  allowed  to  proceed  to  make 
collection.  The  Judgment  is  reversed,  and 
the  cause  is  remanded  for  further  proceed- 
ings in  accordance  with  these  views.  All  the 
Justices  concurring. 

(8S  Kan.  735) 
STOVALL  V.  ATCHISON,  T.  &  S.  F.  RT.  CO. 
(Supreme  Court  of  Kansas.    Jan.  7.  1911.) 

(Spllahut  hy  the  Court.) 

Railroads  (|  412*)  —  Fences  —  Animals  OW 
Track. 

Where   the    road    of    a   railway    company 
which  runs  through  the  farm  of  plaintiff  was  te- 
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gaHy  fenced  through  the  farm,  except  for  a  dis- 
tance of  30  feet,  over  which  the  owner  built  a 
fence,  including  gates,  for  bis  own  convenience, 
which  fence  diverged  about  15  feet  from  the 
right  of  way  and  connected  at  each  end  with 
the  fence  of  the  railway  company,  thus  leaving 
a  passageway  between  his  fields  and  also  to  a 
private  crossing  of  the  railroad,  it  will  be  deem- 
ed to  be  a  substantial  inclosure  of  the  railroad 
with  a  fence,  within  the  statute ;  and  the  own- 
er cannot  recover  for  the  killing  of  an  animal, 
which  passed  through  a  gate  on  his  land,  where 
the  only  negligence  alleged  is  tfie  failure  of  the 
railway  company  to  penorm  the  statutory  duty 
of  fencing  its  road  through  his  farm. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §|  1451-1458;   Dec.  Dig.  §  412.*] 

Appeal  from  District  Court,  Marlon  County. 

Action  by  O.  B.  Stovall  against  the  Atchi- 
son, Topeka  &  Sante  F6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Wm.  R.  Smith.  O.  J.  Wood,  A.  A.  Scott, 
and  H.  S.  Martin,  for  appellant  C.  M.  Clark, 
for  appellee. 

JOHNSTON,  C.  J.  O.  B.  Sfovall  brought  an 
action  against  the  api)ellant  to  recover  dam- 
ages for  running  an  engine  upon  and  killing 
a  mare  of  bis,  which  had  escaped  from  his 
pasture  and  gone  upon  the  track  of  the  rail- 
way company.  The  negligence  alleged  was 
that  the  railway  company  failed  to  inclose 
its  road  with  a  lawful  fence,  and  upon  that 
ground  a  recovery  was  had.  The  following 
diagram  Illustrates  the  situation  at  appel- 
lee's farm,  through  which  the  railroad  runs: 
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At  the  south  end  of  the  lane  there  was 
water  for  appellee's  stock.  On  the  north  end 
was  a  private  crossing  leading  to  his  land 
on  the  other  side  of  the  track.  Upon  the 
left  side  of  the  lane  was  bis  pasture,  and  on 
the  right  his  alfalfa  field.  As  the  diagram 
shows,  there  is  a  slight  divergence  of  the 
railroad  fence  at  the  north  end  of  the  lane, 
with  three  gates  arranged  for  the  conven- 
ience of  the  landowner,  and  which  furnish  a 
passageway  from  one  field  to  another,  and 
from  the  land  to  either  field,  as  well  as  to 
the  private  crossing.  The  fence  on  the  south 
side  of  the  railroad,  except  where  the  di- 


vergence occurred,  was  legal  and  sufl9cient, 
and  the  bend  in  the  fence  at  the  end  of  the 
lane  was  only  15  feet  south  of  the  right  of 
way  of  the  railroad;  but  it  returned  to  the 
true  line  of  the  right  of  way  after  passing 
a  distance  of  about  30  feet  With  the  gates 
closed,  the  fence  was  complete  on  the  south 
side  of  the  track,  and  except  for  this  slight 
departure  from  the  right  of  way  was  such  a 
fence  as  the  law  requires.  Appellant  does 
not  know  who  originally  built  the  fence  and 
erected  the  gates  around  this  irregular  piece 
of  ground ;  but  it  liad  been  there  about  nine 
years,  and  it  was  clear  from  his  testimony 
that  it  was  built  and  maintained  in  this 
way  for  the  convenience  and  benefit  of  the 
landowner,  and  to  enable  him  to  use  this 
short  strip  of  land,  about  15  feet  wide,  as  a 
passage  way  to  his  fields  and  to  the  cross- 
ing. 

Now  the  only  wrong  that  is  attributed  to 
the  railroad  company  by  the  appellee  is  its 
failure  to  perform  its  statutory  duty  of  fenc- 
ing its  road  through  appellee's  farm,  through 
which  the  mare  entered  upon  the  road.  A 
gate  was  found  to  be  open,  through  which 
the  mare  probably  passed;  but  no  attempt 
was  made  to  prove  that  the  railway  company 
was  responsible  for  the  opening  of  the  gate. 
These  gates,  too,  came  up  to  the  require- 
ments of  the  law  and  Vere  provided  with 
secure  fastenings.  The  act  which  makes  the 
railway  company  liable  for  animals  killed 
or  wounded  by  the  operation  of  its  engines 
or  cars  specifically  provides  that  it  shall  not 
apply  to  a  railway  company  whose  railroad 
is  inclosed  with  a  good  and  lawful  fence.  In 
this  instance  there  was  a  practical  inclosure 
of  the  railroad  by  a  good  and  lawful  fence. 
Ordinarily  a  railway  company  would  have  no 
right  to  put  its  fence  upon  the  land  of  an 
adjoining  owner;  but  if  it  deviates  a  little 
from  the  line  of  the  right  of  way,  and  buUds 
Its  fence  there  with  the  consent  of  the  land- 
owner, it  could  hardly  be  said  that  the  road 
was  unfenced;  and  where  for  the  conven- 
ience of  such  owner  there  is  a  slight  depar- 
ture of  the  fence  from  the  true  line,  and  it 
is  built  and  connected  with  that  of  the  rail- 
way company,  so  that  it  forms  a  continuous 
fence,  as  in  this  case,  the  landowner  at  least 
cannot  well  insist  that  the  railway  company 
has  violated  its  statutory  duty,  or  make  that 
alone  the  basis  of  a  charge  of  negligence. 
No  other  ground  of  negligence  having  been 
alleged  or  proven,  appellee  was  not  entitled 
to  recover. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to 
sustain  appellant's  demurrer  to  the  evidence 
of  appellee.    All  the  Justices  concurring. 
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(83  Kan.  797) 

HARRIS  T.  BURBERRY  et  al. 
(Supreme  Court  of  Kansas.     Jan.  9,  1911.) 

1.  Appeai.  and  Ebrob  (8  CC2*)— Tbanscbipt 
OP  Evidence— Conclusiveness. 

The  stenographer's  transcript  of  the  evi- 
dence is  conclusive  on  appeal  as  to  what  evi- 
dence was  introduced  in  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2850-2802;  Dec.  Dig.  8 
662.*] 

2.  Appeal  and  Eebob  (|  665*)— Recobd— Cob- 
bectjiess. 

Where  the  accuracy  of  the  copies  of  judg- 
ments set  forth  in  the  original  abstracts  op 
appeal  is  not  questioned,  the  copies  will  be  tak- 
en as  correct,  and  the  court  on  appeal  will  re- 
gard them  for  whatever  use  may  properly  be 
made  of  them. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2860;  Dec.  Dig.  8  66o.*] 

S.  Appeal  and  Ebbob  (8  1047*)— Questions 

Reviewable — Evidence. 

The  omission  to  introduce  formally  in  evi- 
dence records  of  judgments  relied  on  is  imma- 
terial where  the  records  were  treated  aa  in  evi- 
dence. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  8  1047.*] 

Appeal  from  District  Court,  Kearny  Coun- 
ty. 

Action  by  J.  M.  Harris  against  Thomas 
Burberry  and  another.  From  a  judgment  for 
defendants,  plaintiff  appealed,  and  defend- 
ants moved,  In  adtance  of  hearing  of  the 
merits,  for  the  settlement  of  disagreements 
between. the  original  and  coimter  abstracts. 
Denied. 

John  D.  Davis  and  J.  M.  Harris,  for  ap- 
pellant. C.  T.  Clark  and  Emery  &  Emery, 
for  appellees. 

PER  CCRIAM.  The  appellees  ask  that  It 
advance  of  the  hearing  on  the  merits  the 
court  settle  certalu  disagreements  between 
the  original  abstract  and  the  counter  ab- 
stract In  the  counter  abstract  two  errors 
(apparently  clerical)  of  the  original  abstract 
In  setting  out  the  details  of  the  judgment 
complained  of  are  corrected,  and  the  con- 
tents of  the  amended  answer  and  the  testi- 
mony of  a  witness  are  set  out  in  greater  de- 
tail. There  is  no  real  dispute  as  t6  these 
matters,  and  no  order  with  regard  thereto  is 
necessary  at  this  time. 

The  case  involves  the  title  to  real  estate. 
The  defendants  relied  upon  two  judgments 
quieting  title.  The  plaintiff  challenged  the 
validity  of  the  judgments  upon  the  ground 
that  they  were  based  on  void  service.  The 
original  abstract  shows  the  proceedings  on 
vblch  the  judgments  were  founded,  and  says 
that  the  records  thereof  .were  all  introduced 
in  evidence.  The  counter  abstract  says  that 
nothing  was  introduced  in  this  connection 
e.xcept  the  journal  entries  of  the  judgments. 
The  stenographer's  transcript  of  the  evidence 
sustains  the  latter  statement,  and  must  be  re- 
garded as  conclusive.     Therefore  the   case 


win  be  heard  upon  the  theory  that  the  affida- 
vits for  service  by  publication  and  other  pro- 
ceedings leading  up  to  the  two  judgments 
were  not  in  fact  formally  offered  In  evidence. 
Nevertheless,  as  the  accuracy  of  the  copies  of 
the  records  as  set  out  in  the  original  abstract 
Is  not  questioned,  they  will  be  taken  to  be 
correct,  and  will  be  regarded  as  being  before 
this  court  for  whatever  use  may  properly  be 
made  of  them.  The  occasion  for  such  use 
may  arise  In  two  ways.  Copies  of  the  briefs 
presented  by  both  parties  in  the  district 
court  seem  to  show  that  the  case  was  argued 
there  as  though  all  the  proceedings  referred 
to  were  before  the  court.  The  omission  for- 
mally to  Introduce  the  records  was,  of 
course,  immaterial  if  they  were  treated  as 
though  In  evidence.  Again,  the  plaintiff  asks 
that  although  the  records  may  not  have  been 
introduced,  or  considered  as  introduced,  at 
the  trial,  that  they  be  admitted  here  under 
the  statute  (Gen.  St  1909,  |  6175  [Code  Civ. 
Proc.  8  580]),  authorizing  this  court  to  re- 
ceive further  testimony  on  api)eaL  If  it  is 
demonstrated  by  conclusive  evidence  In  this 
court  that  the  judgments  which  the  trial 
court  held  good  were  In  fact  void,  the  lan- 
guage of  the  new  C!ode  seems  to  justify  a 
reversal,  although  the  decision  below  may 
have  been  In  accordance  with  tbe  evidence 
there  presented.  However,  no  decision  upon 
these  matters  is  made  at  this  time.  The  ef- 
fect of  the  records  referred  to  may  be  ar- 
gued upon  the  final  hearing. 

The  same  situation  arises  with  respect  to 
the  record  of  a  tax  deed  which  the  oriidnal 
abstract  erroneously  says  was  introduced  In 
evidence.  The  case  will  be  heard  upon  the 
understanding  that  such  a  tax  deed  was  is- 
sued and  recorded,  but  not  introduced  in  ev- 
idence. 


(61  Wash.  626) 

CBOWDER  V.  MORPHT  et  ux. 

(Supreme  Court  of  Washington.     Jan.  20, 
1911.) 

1.  Limitation  of  Actions  (J  85*)— Absencb 
FBOM  State— BJffect. 

Under  Rem.  &  Bal.  Code,  8  226,  providing 
that  service  of  summons  may  be  made  upon  the 
defendant  personally  or  by  leaving  it  at  the 
house  of  bis  usual  abode,  with  some  person  of 
suitable  age,  etc.,  the  actual  whereabouts  of  a 
husband  is  immaterial,  so  long  as  he  maintains 
a  home  at  which  service  may  be  made,  when 
it  appears  that  his  absence  was  of  a  temporary 
or  casual  nature. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §§  449-455;  Dec.  Dig.  8 
85.*] 

2.  LiMiTiTioN  OF  Actions  (8  166*)— Effect  of 
Bab  of  Pbincipal  debt— Interest. 

Though  when  interest  is  payable  in  install- 
ments, an  independent  action  may  be  brought 
and  where  the  interest  is  evidenced  by  coupon 
notes,  they  become  independent  obligations  and 
fix  the  time  for  the  running  of  the  statute  from 
the  date  of  their  own  maturity,  yet  where  the 
contract  is  merged  in  judgment  the  interest  is  a 
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meie  Incidfiit  to  the  debt,  and  where  the  stat- 
ute of  limitationB  fans  run  against  the  judg- 
ment, interest  on  the  original  debt  ia  also 
barred. 

[Rd.  Note.— For  other  cases,  see  Umitation  of 
Actions,  Dec.  Dig.  §  1C6.*] 

Department  2.  Appeal  from  Superior  Court, 
Pierce' C!ounty;   John  A.  Shackleford,  Judge. 

Artion  by  A.  8.  Crowder  against  W.  J.  Mor- 
phy  and  wife.  From  a  Judgment  for  defend- 
ants. plalntiflT  appeals.    Affirmed. 

John  C.  Stallcup  and  J.  W.  A.  Nichols,  for 
appellnnt. 

CHADWICK,  J.  This  action  was  brought 
on  a  Judgment  entered  December  11,  1803. 
in  favor  of  plaintiff  and  against  defendant 
W.  J.  Morphy,  No  part  of  the  Judgment  has 
ever  been  paid.  This  action  was  begun  on 
the  10th  day  of  April,  1007.  It  is  alleged  in 
the  complaint  that,  some  time  during  the 
year  1807,  respondent  W.  J.  Morphy  left  the 
state  at  Washington  and  became  a  resident 
of  the  c-ity  of  Chicago  in  the  state  of  Illinois, 
that  the  Judgment  was  taken  upon  a  com- 
munity debt,  and  that  defendants  tiave  ac- 
cumulated a  large  amount  of  property  in 
Pierce  county  which  is  properly  chargeable 
with  the  Judgment  The  prayer  of  plaintiff's 
complaint  is  for  the  original  Indebtedness 
and  accumulated  interest,  and  for  equitable 
relief.  The  trial  Jndge  found  that  respond- 
ents had  continued  to  reside  in  this  state 
nntil  after  the  statute  of  limitations  bad 
nm.  and  accordingly  gave  Judgment  for  the 
defendants. 

The  testimony  fairly  shows  that,  while  re- 
spondent W.  J.  Morphy  had  business  which 
kept  him  out  of  tiie  state  of  Washington  to 
Bome  extent  between  the  years  1897  and  Au- 
gust, ]9<K),  he  was  in  the  state  a  part.  If  not 
the  greater  part,  of  the  time;  that  he  main- 
tained a  home  at  which  his  wife  and  chil- 
dren resided  at  all  times,  either  in  Seattle 
or  Taconia;  and  that  service  could  have 
been  had  under  the  statute  at  any  time  prior 
to  August  16.  1000.  Counsel  seek  to  draw  a 
dl!<tln<-tion  between  domicile  and  residence. 
While  the  discussion  is  engaging,  it  can  have 
no  bearing  on  this  case;  the  question  being 
fully  covered  by  the  statute  (section  226, 
Rem.  &  Bal.  Code).  The  whereabouts  of  the 
husband  is  wholly,  immaterial,  so  long  as  a 
boiue  is  nmintained  at  which  service  may  l>e 
made,  when  it  aiipears  that  his  absence  was 
of  a  temporary  or  casual  nature:  the  better 
nile  being  that  the  statute  will  operate  with- 
out the  saving  clause,  if  process  might  be 
served. 

"If  the  defendant  Is  domiciled  or  resident 
Within  the  state,  although  he  may  be  tempo- 
rarily absent  therefrom,  provision  is  made 
by  oar  laws  by  which  the  plaintiff  may  com- 
mence a  personal  action  against  him,  in 
which  a  judgment  may  be  obtained,  which 
will  be  binding  and  conclusive  between  the 


parties  to  all  Intents  and  purposes;  and 
therefore,  in  such  a  case,  no  saring  of  the 
right  of  the  plaintiff  to  commence  such  suit 
is  necessary."  Sage  v.  Hawley,  16  Conn. 
lOC,  41  Am.  Dec.  128;  Penley  v.  Waterhouse, 
1  Iowa,  408;    Blodgett  v.  Utley,  4  Neb.  25. 

It  is  further' contended  tliat,  although  the 
principal  debt  be  barred  by  the  statute,  the 
interest  being  payable  annually  under  the 
original  contract,  appellaAt  should  have  had 
Judgment  for  the  annual  installments  of  in- 
terest accruing  within  six  years  prior  to  Au- 
gust 15,  1000.  Amy  r.  Dubuque,  98  U.  S. 
470,  25  Li.  Ed.  228,  Koshkonong  v.  Burton, 
104  U.  S.  608,  26  L.  Ed  886,  and  25  Cyc. 
1103,  are  cited  to  sustain  the  proposition 
that,  where  interest  Is  payable  in  Install- 
ments, an  lnde|)endent  action  may  be  brought, 
and  where  the  interest  is  evidenced  by  cou- 
pon notes,  they  become  independent  obliga- 
tions and  fix  the  time  for  the  running  of  the 
statute  from  the  date  of  their  own  maturity. 
It  is  argued  that,  in  'principle,  these  authori- 
ties govern  here;  but  this  action  Is  brought 
on  the  Judgment  and  not  on  the  contract 
When  the  original  action  was  brought,  the 
contract  was  merged  in  the  Judgment  and 
the  interest  became  a  statutory  incident  only. 
The  statute  having  run  against  the  Judgment, 
we  know  of  no  rule  that  would  save  the  In- 
terest or  any  part  thereof. 

Judgment  affirmed. 

DUNBAR,  C.  J.,  and  RUDEIN,  MORRIS, 
and. CROW,  JJ.,  concur. 

"°°°°°™  (61  Wash.  682) 

WATKINS  et  al.  v.  DAVISON: 

(Supreme  Court  of  Washington.     Jan.  21, 
1911.) 

1.  Vendor  and   Pdbchaseb   (|   21*)  — Con- 
TBACTS— Sufficiency— Form. 

A  written  receipt  showing  payment  on  the 
purchase  price  of  land,  made  through  the  ven- 
dor's aRpnt,  containing  the  terms  of  sale  and 
followed  by  the  vendor's  written  acceptance, 
constitutes  a  valid  agreement  to  sell,  though  the 
names  of  the  purchasers  were  not  disclosed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §|  25,  26,  89;  Dec.  Dig.  I 
21.*] 

2.  Contracts  (J  10*)  —  Motualitt  —  Vendor 
AND  Purchaser. 

Any  lack  of  mutuality  in  a  contract  to  sell 
for  want  of  obligation  by  the  purchasers  was 
supplied  by  their  making  part  payment,  ten- 
dering timely  performance  and  commencing  suit 
to  specifically  perform. 

[Ed.   Note.— For  other  cases,   see   Contracts, 
Cent.  Dig.  §1  21-40;    Dec  Dig.  {  10.»] 
i.  Specific  Performance  (J  117*)— Pleading 

^—Defenses 

Fraud,  being  an  affirmative  defense,  should 
be  pleatled. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
.'>rmance.  Dec.  Dig.  §  117.* J 

4.  Specific   Performance   (g   121*)  —  Con- 
tract TO  Seix— Fraud— EVIDENCE— SuFFi- 

CIENCT. 

Evidence  in  a  suit  to  specifically  perform  a 
contract    to   convey   held   insufficient   to  show 
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fraud  hj  defendant's  agent,  through  which  the 
contract  was  made. 

[EJd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  §  121.*J 

Chadwick,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  SpolLane  County;  3.  Stanley  Webster, 
Judge. 

Action  by  J.  M.  Watklus  and  others  against 
Anna  Davison.  ,  Decree  for  plaintiffs,  and 
defendant  appeals.    Aifirmed. 

Frederick  W.  Dewart  and  Ouy  Brockway, 
for  appellant  Danson  &  Williams,  for  re- 
spondents. 

CROW,  J.  Action  by  J.  M.  Watklns,  Maud 
Watkins,  his  wife,  and  John  Bigham,  against 
Anna  Davison,  to  enforce  specific  perform- 
ance of  a  contract  to  sell  real  estate.  From 
a  decree  in  their  favor,  the  defendant  has 
appealed. 

Respondents  alleged  that,  on  August  12, 
1909,  the  appellant,  being  the  owner  of  cer- 
tain real  estate  In  the  city  of  Spokane,  en- 
tered Into  a  written  agreement  to  convey  the 
same  to  M.  C.  Hunter  Company,  a  corpora- 
tion, agent,  as  follows:  "Spokane,  Wash.,  Au- 
gust 12.  1909.  Received  of  M.  C.  Hunter  Co., 
agent,  $50.00  as  deposit  on  account  of  the 
purchase  of  Lot  15,  Block  70,  of  Central  Ad- 
dition to  Spokane,  Washington.  Purchase 
price  is  $2,100.  Full  initial  payment  to  be 
$1,000.00  of  which  the  above  $50.00  is  a  part; 
balance  of  initial  payment  to  be  made  at  our 
office  when  settlement  shall  be  made,  on  or 
before,  September  1,  1909;  Deferred  pay- 
ments of  $1,100.00  to  be  paid  as  follows:  On 
or  before  eighteen  months  from  Sept.  1, 
1909,  with  Interest  from  Sept  1,  1909,  at  8 
per  cent  per  annum  payable  semiannually. 
Purchaser  to  assume  prior  Incumbrances  as 
follows:  None.  *  *  *  Purchaser  shall 
have  abstract  certified  down  to  date  for  ex- 
amination. After  deal  is  closed,  abstract  to 
remain  with  selling  party  until  property  is 
paid  for,  when  purchaser  shall  have  the  same 
It  is  agreed  that  the  purchaser  shall  have  a 
clear  merchantable  title  to  said  property, 
clear  of  all  incumbrances,  except,  as  afore- 
said, and  in  case  he  shall  find  any  defects  in 
title  as  it  now  is,  the  seller  shall  have  a  rea- 
sonable time  In  which  to  perfect  the  same, 
but  if  it  cannot  be  so  corrected,  the  deposit 
shall  be  returned  and  deal  declared  off.  It 
Is  agreed  that  In  case  the  purchaser  fails  or 
refuses  to  take  said  property  as  above  out- 
lined, we  shall,  at  our  option,  retain  the 
above  deposit  in  lieu  of  services  rendered. 
Money  paid  by  the  purchaser  may  be  used  In 
paying  off  existing  incumbrance.  This  sale 
Is  subject  to  owner's  approval.  In  closing 
this  deal  usual  legal  blanks  used  by  us  shall 
be  used.  Purchaser  shall  have  contract  for 
warranty  deed.  Purchaser  agrees  to  take 
said  property,  and  pay  for  the  same  as  above 
outlined.    M.  C.  Hunter  Co..  Agents.    Incor- 


porated. Per-M.  C.  Hunter.  I  accept  above 
sale  and  agree  to  pay  you  a  commission  of 
per   cent.   $110.00.      Anna    Davison, 


Owner;"  that  the  agreement  was  made  on 
behalf  of  respondents  as  purchasers;  that  an 
abstract  was  furnished,  which  disclosed  a 
defect  of  title  for  want  of  the  record  of  cer- 
tain probate  proceedings;  that  appellant  dl- 
rected  M.  C.  Hunter  Company  to  procure  and 
record  a  certified  copy  of  the  proceedings, 
which  was  done;  that  the  Initial  payment 
was  made  and  tendered  by  respondents  in 
accordance  with  the  agreement;  that  they 
executed  on  their  part  the  contract  for  a 
wartanty  deed  as  therein  provided,  but  that 
appellant  refused  to  execute  the  same,  or 
complete  the  sale.  Appellant  answered  with 
denials  only.  The  trial  court  made  findings 
in  accordance  with  the  allegations  of  the 
complaint. 

There  is  some  contention  In  the  briefs,  re- 
garded by  us  as  immaterial,  relative  to  the 
proper  location  and  purpose  of  the  words 
"purchaser  agrees  to  take  such  property  and 
pay  for  the  same  as  above  outlined,"  which 
appear  in  the  receipt.  These  words  are  fol- 
lowed In  the  original  by  blank  lines,  mani- 
festly intended  for  signatures  of  the  purchas- 
ers. M.  C.  Hunter  Company  did  not  at  first 
disclose  the  names  of  respondents  to  appel- 
lant and  the  lines  remained  blank.  The  re- 
ceipt upon  Its  face,  however,  shows  that  the 
offer  to  buy  was  made  through  M.  C.  Hunter 
Company  on  behalf  of  an  undisclosed  pur- 
chaser, and  that  the  offer  was  accepted  in 
writing  by  appellant  which  made  it  her  com- 
plete and  valid  agreement  to  sell.  She  now 
contends  that  the  receipt  was  an  option  only; 
that  no  mutuality  of  contract  existed,  and 
that  her  unilateral  acceptance  did  not  bind 
the  purchasers.  Respondents  made  the  pay- 
ment of  $50,  thereafter  tendered  timely  pay- 
ment and  performance,  have  at  all  times 
been  ready,  willing,  and  able  to  close  the 
deal,  and  commenced  this  equitable  action  on 
September  15,  1900,  to  compel  specific  per- 
formance. These  acts  on  their  part  supplied 
any  lack  of  mutuality.  Western  Timber  Co. 
V.  Kalama,  etc.,  Co.,  42  Wash.  620,  85  Pac. 
338,  6  L.  R.  A.  (N.  S.)  397,  114  Am.  St  Rep. 
137;  Connor  v.  Clapp,  42  Wash.  642,  85  Pac. 
342. 

It  will  be  observed  that  the  receipt  for  the 
$50  earnest  money  was  executed  by  M.  C 
Hunter  Company,  as  agent  and  that  appel- 
lant as  owner  appended  thereto  her  written 
acceptance  of  the  sale.  The  evidence  dis- 
closes that  she  had  listed  the  property  with 
M.  C.  Hunter  Company,  as  her  agent  for 
sale  at  $2,100;  that  shortly  thereafter  the  re- 
spondents offered  $2,050,  advancing  $50  in 
cash  with  the  offer;  that  M.  C.  Hunter  Com- 
pany drew  the  receipt  above  set  forth,  re- 
citing a  sale  for  $2,050,  and  communicated 
the  offer  to  appellant  who  refused  to  accept 
the  same,  but  did  agree  to  sell  for  $2,100; 
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that  this  modification  was  accepted  by  re- 
spondents, and  that  the  purchase  price  was 
changed  in  the  receipt  to  correspond  there- 
with; that  M;  C.  Hunter  CJompany  thereup- 
on delivered  its  |50  check  to  appellant,  who, 
without  demanding  the  names  of  the  pur- 
chasers, signed  the  acceptance  and  delivered 
her  abstract  of  title  for  examination;  that  at 
her  request  the  title  was  promptly  perfected; 
that  M.  C  Hunter  Company  made  certain 
disbursements  for  extending  the  abstract, 
recording  probate  papers,  and  paying  taxes 
and  special  assessments;  that  respondents  de- 
livered their  check  to  M.  C.  Hunter  Company 
for  $950,  in  settlement  of  the  remainder  of 
the  initial  payment  of  purchase  money;  that 
they  as  vendees  executed  a  contract  of  sale 
calling  for  a  warranty  deed  in  accordance 
with  the  agreement;  that  M.  C.  Hunter  Com- 
pany, at  their  request  and  for  the  purpose  of 
closing  the  deal,  tendered  the  money  and  con- 
tract to  appellant,  who  refused  to  execute  the 
contract  or  complete  the  sale;  that  M.  C.  Hun- 
ter Company  did  not  represent  respondents, 
the  purchasers,  In  any  manner  other  than  ap- 
peared on  the  face  of  the  receipt,  their  iden- 
tity being  then  undisclosed  to  appellant;  and 
that  M.  C.  Hunter  Company  did  not  receive, 
nor  was  it  at  any  time  to  receive  directly  or 
indirectly  remuneration^  or  profit  from  the 
respondents  or  from  any  person  other  than 
the  appellant  who  had  agreed  to  pay  It  a 
commission  on  the  sale.  We  do  not  under- 
stand that  appellant  now  denies  her  written 
acceptance  of  the  contract,  or  that  she  denies 
that  she  had  an  opportunity  to  read  and 
learn  its  contents;  that  It  was  made  to  her 
by  M.  C.  Hunter  Company;  that  the  $50 
check  was  left  with  her;  that  she  delivered 
an  abstract  of  title  to  M.  C.  Hunter  Com- 
pany, or  that  the  Initial  payment  was  tender- 
ed her  In  accordance  with  the  terms  of  the 
receipt,  from  which  tendered  payment  M.  C. 
Hunter  Company  deducted  its  commission, 
and  the  disbursements  it  had  made  at  her 
request  Appellant's  contention  seems  to  be 
that  she  has  in  some  manner  been  defrauded 
by  M.  C.  Hunter  Company,  her  selling  agent; 
tliat,  in  the  language  of  her  counsel.  It  has 
attempted  to  serve  two  masters.  She  testi- 
fied that  she  told  the  agent  she  would  sell 
for  $2,100  to  $2,200;  and  contends  that  it 
originally  offered  the  lots  to  respondents  tor 
$2,050;  that  M.  C.  Hunter  Company  did  not 
disclose  the  names  of  the  purchasers,  but  as 
her  agent  executed  the  receipt  to  M.  C.  Hun- 
ter Company  as  agent  for  the  purchasers; 
.  that  she  did  not  at  the  time  know  a  check 
for  $50  earnest  money  had  been  left  with  her, 
when  she  accepted  the  sale,  she  thinking  the 
check  was  a  receipt  for  her  abstract  of  title. 
She  now  resorts  to  the  defense  of  fraud,  al- 
though no  such  defense  was  pleaded  in  her 
answer.  Respondents  objected  to  evidence 
which  she  offered  for  the  purpose  of  showing 


fraud,  which  defense  when  pleaded  could  only 
be  available  to  avoid  a  contract  already  ex- 
ecuted. By  ber  answer  she  had  denied  Its 
execution.  Fraud  being  an  affirmative  de- 
fense should  be  pleaded.  This  being  an 
equitable  action,  the  trial  Judge  was  very 
liberal  iu  admitting  evidence  offered  by  ap- 
pellant, upon  which  she  relied  to  show 
fraud,  and  were  it  to  °  be  conceded  that  she 
was  entitled  to  that  defense  without  plead- 
ing if,  we  nevertheless  conclude  that  she  has 
failed  to  sustain  it  She  herself  testified 
that  a  duplicate  copy  of  the  written  receipt 
was  delivered  to  and  left  with  ber,  by  M.  C. 
Hunter  Company,  and  that  about  Septem- 
ber 1,  1909,  after  some  delay  had  occurred  in 
perfecting  the  title,  she  informed  M.  C.  Hun- 
ter Company  that  she  did  not  care  to  close 
the  deal.  If  there  had  been  any  fraud  or  de- 
ceit on  the  part  of  M.  C.  Hunter  Company, 
she  must  have  been  aware  of  it  on  the  date 
last  mentioned.  The  original  check  for  $50 
which  was  given  her  by  M.  C.  Hunter  Com- 
pany on  August  12,  1909,  when  she  first  rati- 
fied the  sale,  is  attached  to  the  statement  of 
facts  as  an  exhibit,  and  shows  that  she  in- 
dorsed and  cashed  it  on  September  7,  1909, 
several  days  after  the  date  on  which  she 
says  she  attempted  to  repudiate  the  agree- 
ment There  is  no  evidence  that  she  offered 
to  return  the  check  or  Its  proceeds  to  Hunter 
Company.  The  evidence  unquestionably 
shows  that  the  sale  had  been  made  to  re- 
spondents by  M.  C.  Hunter  Company  as  ap- 
pellant's agent  on  August  12,  1909.  It  also 
appears  that  respondents  insisted  on  closing 
the  deal,  and  that  M.  C.  Hunter  Company, 
at  appellant's  instance,  i)erfected  the  title, 
and  made  disbursements  for  expenses,  taxes, 
and  assessments.  We  see  no  impropriety  on 
the  part  of  M.  C.  Hunter  Company  In  mak- 
ing tender  to  appellant  and  requesting  ber 
'to  execute  the  contract  for  a  warranty  deed 
in  accordance  with  the  terms  of  the  receipt, 
after  the  purchase  money  and  the  proposed 
contract  had  been  tendered  and  delivered  to 
It  as  appellant's  agent  for  that  purpose.  In 
view  of  the  attitude  of  appellant  and  her 
continued  opportunities  for  informing  herself 
as  to  the  terms  of  the  sale,  we  find  no  im- 
proper, unconscionable,  or  inconsistent  con- 
duct on  the  part  of  her  selling  agent,  suf- 
ficient to  deprive  the  respondents  of  their 
right  to  a  specific  performance. 
The  Judgment  Is  affirmed. 

DUNBAR,  C.  J.,  and  RUDKIN  and  MOR- 
RIS, JJ.,  concur. 

CHADWICK,  J.  In  my  ophiion  the  Hun- 
ter Company  was  dealing  on  its  own  account 
and  not  for  another,  and  that  api>ellant 
should  not  be  bound  to  her  contract  over  her 
protest  and  attempt  to  rescind. 
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(Wasb. 


(ei  Wasb.  623) 

STATE  ex  rel.  BRUNN  t.  STATE  BOARD 

OF  MEDICAL  EXAMINERS. 
(Supreme  Court  of  WasbiDgton.    Jan.  20,  1911.) 

Mandamus  (|  4*)— Right  to  Rbmedt— Ade- 
quate Remedt  by  Appeal. 

Rem.  &  Bal.  Code,  §  8399,  expressly  pro- 
viding for  an  appeal  from  an  order  of  the  State 
Board  of  Medienl  Examiners  refuains  a  license 
to  practice  medicine,  and  providing  for  a  trial 
de  novo  on  appeal,  wbicli  would  secure  as 
adequate  a  remedy  as  could  be  obtained  by. man- 
damus, one  whose  application  for  a  license  has 
been  refused  by  the  board  cannot  after  expira- 
tion of  the  statatory  period  for  an  appeal  ob- 
tain relief  by  mandamus: 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  U  9-34 ;  Dec.  Dig.  f  4.*] 

Department  2.  Appeal  from  Superior  Court. 
King  County;   Wilson  R.  Gay,  Judge. 

Mandamus  by  the  State  on  relation  of 
Christian  Brunn  against  tlie  Board  of  Medi- 
cal Examiners  to  compel  Issuance  of  a  li- 
cense to  practice  osteopathy.  From  an  order 
of  dismissal,  relator  appeals.    Affirmed. 

Pruyn,  StreS  &  Hoeffler  and  Milo  A.  Root, 
for  api^ellant  Howard  O.  Cosgrove  and 
Hlggins,  Hall  &  Halverstadt,  for  respondent 

CROW,  J.  Christian  Brunn  applied  to  the 
superior  court  of  King  county  for  a  writ  of 
mandamus  directed  to  the  Board  of  Medical 
Examiners  of  the  state  of  Washington,  com- 
pelling It  to  issue  a  license  to  him  to  practice 
osteopathy.  In  bis  amended  affidavit  he 
alleged  that  for  more  than  seven  years  prior 
to  March  18,  1909,  he  had  been  continuously 
treating  the  sick  and  afflicted  under  the  sys- 
tem and  method  of  osteopatby,  within  this 
state,  being  located  at  and  residing  in  El- 
lensburg  for  more  than  three  years  last  past; 
that  more  than  two  weeks  prior  to  July  6, 
1909,  he  made  due  application  to  the  Board 
of  State  Medical  Examiners  for  a  license  to 
practice  osteopathy,  furnishing  all  required 
evidence;  that  the  board  refused  him  a  li- 
cense by  Its  decision  filed  and  entered  in  the 
following  words:  "The  Board  of  Medical 
Examiners  of  the  state  of  Washington  in 
regular  session  having  duly  considered  the 
application  of  Christian  Brunn  for  a  license 
from  said  board  to  practice  osteopathy  in 
said  state,  does  hereby  refuse  to  grant  said 
license  for  the  reason  that  the  said  Christian 
Brunn  did  not  file  any  osteopathic  diploma 
with  this  board  or  its  secretary  as  provided 
by  law.  Dated  this  10th  day  of  July,  1909." 
That  the  relator  was  not  by  law  required  to 
file  any  such  diploma,  and  that  no  other  rea- 
son for  refusing  a  license  was  assigned  by 
the  board.  To  this  ,  amended  affidavit  the 
board  Interposed  a  demurrer,  which  was  sus- 
tained. Thereupon  the  relator  refused  to 
plead  further,  and  has  appealed  from  an  or* 
der  dismissing  his  application. 

It  is  conceded  that  no  appeal  was  taken 
from  the  order  of  the  board  refusing  the  li- 
cense, and  the  controlling  questions  now  be- 


fore us  are  whether  the  appellant  had  a  com- 
plete and  adequate  remedy  by  appeal  from 
the  order  of  the  board,  and  if  be  bad,  wheth- 
er mandamus  will  lie  to  compel  the  issuance 
of  a  license.  There  can  be  no  doubt  but 
that  the  first  question  must  be  answered  in 
the  affirmative.  The  right  of  appeal  was  ex- 
pressly granted  by  section  8399,  Rem.  &  Bal. 
Code,  the  same  to  be  taken  within  30  days 
after  the  filing  of  the  decision  of  the  board. 
This  court  has  sustained  such  rUht  of  ap- 
peal.   In  re  Littlefleld.  112  Pac.  234. 

It  is  a  well-established  doctrine,  repeated- 
ly recognized  and  announced  by  this  court, 
that  mandamus  will  not  He  in  favor  ot  a 
relator  who  has  an  adequate  remedy  at  law, 
by  appeal  or  otherwise.  Section  8399,  supra, 
provides  for  a  trial  de  novo,  on  appeal  from 
the  order  of  the  board,  and  such  a  trial  de 
novo  would  secure  to  a  comjilaining  pirty 
as  complete  an  investigntion  and  as  adequate 
a  remedy  as  could  possibly  be  obtained  in  a 
mandamus  proceeding.  It  is  manifest  that 
the  appellant  was  afforded  an  adequate  rem- 
edy by  appeal,  had  he  sought  the  same  with- 
in the  statutory  period.  This  being  true,  he 
cannot  now  obtain  relief  by  mandamus.  In 
State  ex  rel.  Young  v.  Denney.  34  Wash. 
56,  74  Pac.  1021,  this  court  cltirg  numeroud 
authorities,  said:  "It  is  urged  that  an  ap- 
peal will  not  aiford  a  sufficiently  speedy  and 
adequate  remedy,  for  which  reason  review  by 
certiorari  is  sought  It  has  been  the  uni- 
form rule  of  this  court  to  deny  the  writ  of 
certiorari,  and  the  other  extraordinary  writs 
of  mandamus  and  prohibition,  when  it  ap- 
peared that  there  was  an  adequate  remedy 
by  appeal.  It  has  also  been  determined  that 
the  delays  and  annoyances  incident  to  an  ap- 
peal do  not  affect  the  adequacy  thereof." 
See,  also.  Slate  ex  rel.  Brown  v.  McQuade. 
36  Wash.  .'579,  79  Pac.  207;  State  ex  rel.  Mil- 
ler v.  Superior  Court,  40  Wash.  5r>5.  82  Pac 
877,  2  L.  R.  A.  (N.  S.)  395,  111  Am.  St.  Rep. 
926;  State  ex  rel.  Gillette  v.  Clausen.  44 
Wash.  437,  87  Pac.  498;  State  ex  rel.  La 
Furgey  v.  Superior  Court,  47  Wash.  154.  91 
Pac.  639. 

The  order  of  the  board  refusing  the  li- 
cense was  made  and  entered  on  July  10, 
1909.  Appellant  in  his  brief  concedes  that 
more  than  60  days  thereafter  he  filed  his 
original  affidavit  in  this  proceeding  to  ^ob- 
tain a  writ  of  mandamus.  His  time  for  ap- 
peal had  then  expired.  He  now  contends 
that  as  no  remedy  by  appeal  now  remains 
to  him,  he  should  obtain  a  writ,  insisting 
that  his  license  was  Illegally  refused.  The  ■ 
adequacy  of  his  remedy  by  appeal  cannot  be 
affected  by  his  failure  to  avail  himself  of 
such  remedy  within  the  statutory  period.  In 
State  ex  rel.  Washington  D.  &  I.  Co.  v. 
Moore,  21  Wash.  629,  59  Pac.  505,  we  said: 
"The  order  of  the  court,  then,  being  appeal- 
able, under  the  decisions  of  this  court  in 
State  ex  rel.  Light  Co.  v.  Su|)erlor  Court.  20 
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Wash.  502,  55  Pac.  933,  and  State  ex  rel. 
Vincent  v.  Superior  Court,  filed  November 
15,  1899,  21  Wash,  571  [58  Pac.  1060],  the 
action  for  mandamus  will  not  lie,  whether 
the  court  was  acting  with  or  without  Juris- 
diction. Of  course,  the  fact  that  the  appeal 
Is  not  available  to  the  relator  now  cannot 
be  taken  into  consideration,  as  it  was  through 
bis  fault  that  the  appeal  to  which  be  was 
originally  entitled  failed." 
The  Judgment  is  affirmed. 

DUNBAR,   C.   J.,   and   RUDKIN,   CHAD- 
WICK,  and  MORRIS,  33.,  concur. 


(61  Wash.   636) 

STATE   V.    JAHNS. 

(Supreme   Court   of   Washington.     Jan.   20, 
1911.) 

1.  Indictment  and  Infobmation   (S  110*)— 
Requisites  and  Sufficiency— "Mubdee  in 

Under  Hem.'&  Bal.  Code,  §  2392,  defining 
"murder  in  the  first  degree"  as  the  killing  of  a 
human  being  with  the  premeditated  design  to 
effect  death,  an  information  alleging  that  ac- 
cused did,  with  a  premeditated  design  to  effect 
her  death,  kill  and  murder  a  specified  person, 
is  sufficient,  without  alleging  that  the  person 
died. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  289-294;    Dec. 

Dig.  i  no* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  4C37-4641 ;    vol.  8,  p.  7727.] 

2.  JuBY  a  142*)— Competency— Objection- 
Waives. 

Where  a  juror  in  a  murder  trial  stated 
that  he  believed  a  murder  had  been  committed, 
but  was  not  so  biased  that  his  belief  could  not 
be  changed  by  testimony,  and  was  challenged  by 
the  defendant,  but  the  challenge  was  denied, 
and  afterwards  the  trial  judge  gave  defendant 
an  opportunity  to  renew  the  challenge  and  re- 
ject the  juror,  but  the  defendant  did  not  avail 
himself  of  the  opportunity  and  went  to  trial, 
the  error,  if  any,  was  waived. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  a  500,  630;    Dec.  Dig.  i  142.*] 

8.  JiTBY    (I    01*)— JuBOR— Taxpayer. 

Under  Rem.  &  Bal.  Code,  §  94,  providing 
that  an  elector  and  taxpayer  of  the '  state  of 
Washington  is  a  qualifira  juror,  a  juror  need 
not  be  a  taxpayer  within  ue  county  in  which 
he  may  be  called. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  i  257 ;    Dec.  Dig.  f  51.»] 

Department  2.  Appeal  from  Superior  Court, 
Stevens  County;   D.  H.  Carey,  Judge. 

Frederick  William  Jahns  was  convicted  of 
murder,  and  he  appeals.     Affirmed. 

'  H.  N.  Martin  and  Jesseph  &  Grlnstead,  for 
appellant.  H.  6.  Kirkpatrlck  and  Merritt, 
Oswald  &  Merritt,  for  the  State. 

MORRIS,  J.  Appeal  from  a  conviction  of 
murder  In  the  first  degree.  The  first  assign- 
ment of  error  is  insufficiency  of  the  informa- 
tion in  that  It  does  not  allege  that  the 
person  upon  whom  the  crime  is  charged  to 
have  been  committed  died  as  a  result  there- 


of. The  language  of  the  Information  touch- 
ing this  point  is:  "Did  then  and  there  im- 
lawfully  and  feloniously,  and  with  a  pre- 
meditated design  to  effect  ber  death,  kill  and 
murder  Agnes  iTensen,  by  then  and  there 
unlawfully  and  feloniously  and  with  a  pre- 
meditated design  to  effect  the  death  of  the 
said  Agnes  Jensen  as  aforesaid,  beating  and 
mortally  wounding  the  said  Agnes  Jensen." 
Rem.  &  Bal.  Code,  §  2392,  defines  murder  In 
the  first  degree.  In  part,  as  follows:  "The 
killing  of  a  human  being,  unless  It  is  ex- 
cusable or  Justifiable,  is  murder  in  the  first 
degree  when  committed  either  (1)  with  a 
premeditated  design  to  effect  the  death  of 
the  person  killed."  The  information  fol- 
lowed the  statute  in  defining  the  crime 
charged,  and  was  stifficient 

The  information  is  also  attacked  upon  the 
ground  that  it  is  verified  upon  informa- 
tion and  belief.  We  do  not  so  find  it  The 
verifying  clause  is  "that  the  foregoing  infor- 
mation is  true." 

The  other  assignments  are  in-  relation  to 
Jurors.  Juror  Field  was  challenged,  upon 
the  ground  that  he  had  a  fixed  opinion  as 
to  the  guilt  or  Innocence  of  the  accused,  re- 
quiring evidence  to  remove.  The  record  dis- 
closes that  the  Juror  was  questioned  touch- 
ing any  opinion  he  might  have  as  to  the 
guilt  or  innocence  of  the  defendant,  based 
upon  what  be  had  heard  or  read;  to  which 
he  answered,  he  had  none.  He  was  then 
asked  if  he  believed  a  woman  was  murdered 
in  Stevens  county  on  October  28th.  He  an- 
swered, "Yes,  I  do  believe  that;"  and  fur- 
ther answered  that  it  would  take  evidence 
to  remove  that  belief  from  his  mind;  that 
such  an  opinion  was  not  a  fixed  opinion  or 
belief,  but  "Is  an  Impression,"  which  would 
readily  yield  to  the  evidence,  and  that  he 
could  render  as  Impartial  a  verdict  &s  if  he 
had  never  read  of  the  case  before.  There- 
upon, the  state  resisting,  the  court  denied  de- 
fendant's challenge  to  the  Juror  upon  the 
ground  of  actual  bias.  Subsequently  the 
state,  doubtless  desiring  to  eliminate  any 
possibility  of  error  from  the  case,  withdrew 
its  opposition  to  the  challenge,  and  the  court 
then  offered  to  permit  the  defense  to  again 
exercise  its  challenge  to  this  Juror,  if  de- 
sired, which  offer  the  defense  refused  to 
avail  itself  of,  and  would  only  answer,  "We 
refuse  to  say  whether  we  do  or  not" 
Whereupon  the  trial  proceeded  with  the  Juror 
In  the  box;  the  defense  refusing  to  again 
challenge  the  Juror  for  cause,  or  to  exercise 
a  peremptory  challenge  upon  him.  We  find 
no  error  in  this  situation.  If  the  first  ruling 
of  the, court  was  wrong,  It  was  withdrawn 
for  the  benefit  of  defendant,  and  in  refusing 
to  take  advantage  of  the  court's  ruling  and 
interpose  a  challenge  to  the  Juror,  any  error 
in  the  first  ruling  was  waived  and  cannot 
now  be  taken  advantage  of. 
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It  Is  next  urged  that  Juror  Warner  was 
not  a  qualified  Juror,  In  that  it  appeared  by 
affidavit  upon  motion  for  a  new  trial  that  he 
was  not  a  taxpayer  in  Stevens  county.  The 
examination  of  the  juror  on  kls  voir  dire  dis- 
closed that  he  was  an  elector  and  taxpayer 
in  the  state  of  Washington,  paid  no  taxes 
on  real  property,  but  did  pay  taxes  on  per- 
sonal property.  Under  Rem.  &  Bal.  Code,  § 
94,  "An  elector  and  taxpayer  of  the  state  of 
Washington"  Is  a  quallfled  Juror;  and  it  ap- 
pearing that  the  Juror  did  pay  taxes  within 
the  state,  he  was  quallfled.  There  la  no  re- 
quirement that  a  Juror,  to  be  qualified  as 
such,  must  be  a  taxpayer  within  the  county 
In  which  he  may  be  called.  The  payment  of 
taxes  within  the  state  is  sufficient 

Finding  no  error,  the  Judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  RUDKIN,  CROW, 
and  CHAOWICK,  JJ.,  concur. 


(61  Wash.  629) 

STATE  V.  LETICA. 

(Supreme  Court  of  Washington.     Jan.  20, 
1011J 

1.  Indictment  and  Information  (|  189*)— 
Included  Offenses — Assault  in  Second 
Deo  BEE. 

An  information  that  accused  unlawfully 
and  feloniously  with  intent  to  kill  a  certain 
person  by  means  likely  to  produce  death,  name- 
ly, by  stabbing  and  wounding  him  with  a  knife, 
etc.,  is  broad  enough  to  comprehend  the  in- 
cluded crime  of  assault  in  the  second  degree ; 
the  charge  being  equivalent  to  if  not  compre- 
hensive of  an  assault  with  intent  to  do  grievous 
bodily  harm,  and  a  charge  that  the  weapon  was 
likely  to  produce  bodily  harm  within  Rem.  & 
Bal.  Code,  f  2414,  subd.  4,  making  one  guilty 
of  assault  in  the  second  degree  who  under  cir- 
cumstances not  amounting  to  assault  in  the  first 
degree  shall  willfully  assault  another  with  a 
weapon  likely  to  produce  bodily  harm. 

[Ed.  I^ote.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  S|  682-595;  Dec. 
Dig.  §  189.»] 

2.  Cbiminai,  Law  (|  1172*)— Appeal  and  Bb- 
BOB— Review— IhstbXtctions. 

Where  there  are  two  instructions,  the  one 
opposed  to  the  other  in  x>rinciple,  and  submit- 
ting two  conflicting  theories  of  law,  the  result 
may  be  such  as  to  require  a  reversal,  but  where 
an  instruction,  considered  as  a  whole,  and  in 
the  light  of  other  instructions,  fairly  states  the 
law,  an  appellate  court  will  not  detach  a  sen- 
tence or  paragraph  which  when  considered  alone 
might  be  prejudicial  and  reverse  the  case  for 
that  reason. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  3154-3163;  Dec.  Dig.  § 
1172.*] 

Department  2.  Appeal  from  Superior  Court. 
Pierce  County;   W.  O.  Chapman,  Judge. 

Mat  Letica  was  convicted  of  an  assault 
In  the  second  degree,  and  he  appeals.  Af- 
firmed. 

R.  L.  Sherrili  and  Gordon  &  Askren,  for 
appellant  J.  L.  McMurray,  A.  O.  Burmeis- 
ter  and  F.  O.  Remann,  for  the  State. 


CHADWICK,  J.  Defendant  was  charged 
with  the  crime  of  an  assault  in  the  first  de- 
gree. The  charging  part  of  the  Information 
is  as  follows:  "That  the  said  Mat  Letica, 
in  the  county  of  Pierce,  in  the  state  of  Wash- 
ington, on  or  about  the  19th  day  of  June, 
nineteen  hundred  and  ten,  then  and  there 
being  unlawfully  and  feloniously  did  then 
and  there  with  Intent  to  kill  one  Paul  Vis- 
klch,  by  means  likely  to  produce  death, 
namely,  by  stabbing  and  wounding  him,  the 
said  Paul  Viskicb,  with  a  knife."  From  a 
verdict  and  Judgment  of  conviction  of  as- 
sault In  the  second  degree,  the  defendant 
has  appealed,  and,  by  timely  exception  to 
the  Instructions,  has  raised  the  following 
questions  for  our  decision: 

(1)  That  the  information  is  not  sufficient 
to  charge  an  assault  in  the  second  degree,  in 
that  it  does  not  charge  that  "grievous  bodily 
harm"  was  inflicted,  as  required  by  subdi- 
vision 3,  i  2414,  Rem.  &  Bal.  Code,  nor  that 
the  assault  was  a  willful  assault  with  a 
"weapon  or  other  instrument  or  thing  likely 
to  produce  bodily  harm,"  as  required  by  sub- 
division 4  of  the  same  section.  The  case  is 
brought  here  on  a  short  record,  and  we  can- 
not say  that  the  defendant  is  not  guilty  of 
the  crime  of  assault  in  the  second  degree,  as 
was  held  in  the  case  of  State  v.  Kruger,  111 
Pac.  769,  which  is  cited  and  relied  on  by 
appellant  The  information  in  this  case 
seems  to  us  to  be  clearly  broad  enough  to 
comprehend  the  Included  crime  of  assault 
in  the  second  degree.  The  charge  of  assault 
with  Intent  to  kill  by  stabbing  with  a  knife, 
an  instrument  likely  to  produce  death,  la 
equivalent  to,  if  not  comprehensive  of,  an  as- 
sault with  Intent  to  do  "grievous  bodily 
harm,"  and  a  charge  that  the  "weapon  or 
other  instrument  or  thing  [was]  likely  to  pro- 
duce bodily  barm." 

(2)  The  cutting  was  admitted,  and  the  plea 
of  self-defense  Interposed.  When  Instructing 
the  Jury  upon  this  defense,  the  court  said, 
"Unless  you  first  find  that  the  use  of  the 
weapon  or  means  likely  to  produce  death 
shall  Justify  either  the  necessity  or  apparent 
necessity  to  preserve  his  own  life,"  etc.,  the 
plea  should  be  disregarded.  It  is  admitted 
that  in  other  Instructions,  the  law  was  cor- 
rectly given  to  the  Jury,  but  that  line  of  au- 
thority holding  that  "it  is  no  answer  to  the 
objection  that  an  erroneous  instruction  was 
given,  for  the  prosecution  to  show  that  in 
another  part  of  the  charge  another  Instruc- 
tion was  given  in  which  the  law  was  correct- 
ly stated,"  is  cited  to  sustain  the  charge  of 
error.  Where  there  are  two  instructions,  the 
one  opposed  to  the  other  in  principle  and 
submitting  two  conflicting  theories  of  law, 
the  result  may  be  such  as  to  require  ^  re- 
versal; but  where  an  instruction  is  given, 
as  in  this  case,  which,  considered  as  a  whole 
and  in  the  light  of  other  instructions,  fairly 
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states  the  law,  this  court  has  adopted  tbe 
mle  that  It  will  not  detach  a  sentence  or 
paragraph  which,  when  considered  alone, 
might  be  prejudicial,  and  reverse  the  case 
for  that  reason.  The  use  of  the  expression 
"Justified  by  necessity"  was  inapt,  but  under 
the  rule  declared  In  Hosetb  v.  Preston  Mill 
Co.,  49  Wash.  682,  96  Pac.  423,  and  Kngel- 
klng  T.  Spokane,  110  Pac.  25,  will  not  be 
held  to  be  error  warranting  a  reversal  of 
the  case. 

(3)  It  Is  finally  contended  that  the  court,  In 
Instructing  the  jury  as  to  the  credit  to  be 
given  to  the  testimony  of  tbe  witnesses, 
singled  out  and  made  the  testimony  of  ap- 
pellant unduly  prominent.  Tbe  Instruction 
complained  of  is  unnecessarily  long,  and 
bears  the  vice  of  needless  repetition.  But 
passing  upon  It  in  tbe  abstract,  unaided  by 
the  light  the  evidence  might  throw  upon  it, 
we  are  unwilling  to  say  It  was  prejudicial 
as  a  matter  of  law.  An  Instruction  of  some- 
what the  same  character  was  allowed  to 
pass  the  test  of  the  law.  State  v.  Melvem, 
82  Wash.  7,  72  Pac.  489. 

Judgment  affirmed. 

DUNB.^R,  C.  J.,  and  RUDKIN,  MORRIS, 
and  CROW,  JJ.,  concur. 


(«  Wash,  eu) 

PETTICREW  et  al.  v.  GREBNSHIEIJ)8. 

(Supreme  Court  of  Washington.     Jan.  17, 
1911.) 

1.  Advebse  Possession  (|  85*)— Good  Faith 
IN  Assertion  of  Title— Sufticiency  of 
Evidence. 

In  a  suit  to  quiet  title,  evidence  held  suffi- 
cient to  show  that  tbe  plaintiffs  when  taking 
a  conveyance  on  wliicii  they  relied  as  color 
of  title  had  actnal  knowledge  of  a  previous  un- 
recorded conveyance  to  the  defendant's  grantor, 
and  that  their  own  grantor  had  no  title  or  right 
to  convey  the  land  in  suit,  and  hence  that  plain- 
tiffs' color  of  title  was  not  asserted  in  good 
faith. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §  503;   Dec.  Dig.  {  85.*] 

2.  Advebse  Possession  (8  84*)— Statdtort 
Remedies  to  Determine  Adverse  Claius 
—Title  of  Plaintiff— "Good  Faith." 

Section  788.  Rem.  &  Bal.  Code,  provides 
that  seven  years'  actual  possession  of  land  un- 
der claim  and  color  of  title  made  in  good  faith 
with  payment-  of  all  taxes  assessed  on  the  land 
shall  vest  title  according  to  the  purport  of  the 
paper  title.  Plaintiffs,  at  the  time  of  taking  of 
a  quitclaim  deed,  knew  that  defendant's  gran- 
tor was  the  owner  under  a  previous  unrecord- 
ed deed,  and  that  their  own  grantor  bad  no  title 
or  right  to  convey  the  land.  Held,  that  plain- 
tiffs' possession  was  not  In  good  faith  within 
the  meaning  of  the  statute,  and  hence  did  not 
ripen  into  title  by  seven  years'  possession  with 
payment  of  taxes. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  §8  488-500 ;  Dee.  Dig.  § 
84.* 

For  other  definitions,  see  Words  and  Phrases, 
Toi  4,  pp.  3117-3121 ;    vol.  8,  p.  7672.] 


3.  Advebse  Possession  (|  23*)— Vacant  ob 
.Unoccdpibd  Land— Chabacteb  of  Posses-, 

SION. 

Where  a  tract  of  640  acres  was  wholly  un- 
occupied and  unimproved,  the  occasional  taking 
of  firewood  from  it  for  domestic  use  is  not 
such  an  act  of  adverse  possession  as  to  indicate 
that  the  parties  hauling  the  wood  were  claiming 
title  to  the  tract  of  land. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {§  112,  113;  Dec  Dig.  | 
23.*] 

4.  Deeds    (8   208*)— Evidence— Weioht   and 
Sufficiency  of  Evidence. 

In  an  action  to  quiet  title,  evidence  heM 
suiBcient  to  show  that  the  defendant's  grantor 
accepted  and  ratified  a  deed  of  the  land  procured 
for  him  jjrior  to  the  conveyance  under  which 
tbe  plaintiffs  claimed,  although  he  did  not  actu- 
ally receive  such  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  8  631;    Dec.  Dig.  8  208.*] 

5.  Quieting  Title  (8  29*)  — Limitations — 
Laches— BkjuiTiES. 

The  defendant  intervened  within  the  period 
fixed  by  statute  in  a  suit  to  quiet  title  as^serting 
a  right  to  the  whole  tract  of  land  in  dispute, 
and  the  plaintiffs  claimed  under  their  posses- 
sion and  payment  of  taxes  and  under  a  convey- 
ance constituting  color  of  title,  but  which  was 
taken  by  them  at  a  time  when  they  had  actual 
knowledge  of  a  prior  unrecorded  conveyance  to 
defendant's  grantor.  Held,  that  the  equities 
involved  did  not  call  for  the  exercise  of  that 
discretion  of  a  court  of  equity  to  refuse  to  en- 
force claims  not  technically  barred  by  statutes 
of  limitation. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent.  Dig.  8  63;    Dec.  Dig.  |  29.*] 

Department  1.  Appeal  from  Superior 
Court,  Lincoln  County;  Wm.  A.  Hu^eke, 
Judge. 

Suit  to  quiet  title  by  A.  J.  Pettlcrew  and 
another  against  Belle  Greenshields.  Judg- 
ment for  tbe  defendant,  and  the  plalntifFs 
appeal.  Judgment  affirmed,  with  directions 
to  allow  respondent  90  days  from  the  filing 
of  tbe  remittitur  upon  this  decision  in  the 
superior  court  to  pay  the  sums  awarded  to 
appellants  by  that  court. 

H.  J.  HIbschman,  for  appellants.  Sessions 
&  Warren  and  Mark  F.  Mendenball,  for  i«- 
spondent. 

PARKER,  J.  This  is  a  suit  to  quiet  title 
to  a  section  of  land  in  Lincoln  county.  It 
was  originally  commenced  by  A.  J.  Pettlcrew 
and  Anna  B.  Hamilton  as  plaintiffs  against 
Charles  Greenshields  and  others  as  defend- 
ants. Before  the  trial  Anna  B.  Hamilton 
died,  and  prior  to  her  death  she  had  con- 
veyed her  interest  in  tbe  land  to  her  hus- 
band^  W.  F.  Hamilton,  who  was  substituted 
as  .plaintiff  :in  her  place.  Tbe  defendant 
Charles  Gmenshlelds  conveyed  his  Interest 
in  the  land  before  tbe  trial  to  bis  daughter. 
Belle  Greenshields,  when  she  intervened, 
claiming  to  be  the  sole  owner  of  the  land. 
This  controversy  is  now  being  waged  be- 
tween A.  J.  Pettlcrew  and  W.  F.  Hamilton, 
each  claiming  to  be  the  owner  of  an  undi- 
vided half  of  tbe  land,  and  Belle     Green- 
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shields,  claiming  to  be  the  sole  owner  of 
the  land.  All  questions  touching  the  present 
rights  of  the  other  parties  to  the  cause  have 
heen  eliminated.  A  trial  upon  the  merits 
resulted  in  a  decree  in  favor  of  the  interven- 
er, Belle  Greenshlelds,  decreeing  her  to  be 
the  owner  of  the  land  and  quieting  her  title 
thereto  as  against  the  claims  of  the  plaintiffs, 
upon  condition,  however,  that  she  pay  to  the 
plaintiffs  within  90  days  from  March  4,  1910, 
certain  sums  found  to  have  been  paid  out 
by  them  and  Anna  B.  Hamilton  on  account 
of  purchase  price  of  the  land  and  taxes. 
From  this  decree  the  plaintiffs  have  ap- 
pealed. 

The  material  facts  upon  which  the  rights 
of  the  parties  depend  may  be  summarized  as 
follows:  Charles  Greenshlelds  came  to  Lin- 
coln county  from  Micbigati  In  the  fall  of 
1888;  his  object  being  to  purchase  land. 
In  November  of  that  year  he  acquired  by 
assignment  from  one  Weaver  a  contract  for 
the  purchase  of  this  land  from  the  Northern 
Pacific  Railway  Company,  the  first  payment 
only  having  been  made  thereon.  He  then 
returned  to  Michigan,  and  came  back  to 
Lincoln  county  in  February,  1889.  Soon 
thereafter  be  was  Joined  by  Anna  B.  Mon- 
arch, who  lived  with  him  there  as  his  wife, 
and  became  there  known  as  Mrs.  Green- 
shields,  and  some  years  later  became  Anna 
B.  Hamilton,  the  wife  of  appellant  Hamilton. 
Greenshlelds  and  Mrs.  Monarch  lived  on  an- 
other tract  of  land  in  Lincoln  county,  which 
bad  been  bought  in  her  name.  This  is  re- 
ferred to  by  some  of  the  witnesses  as  "her 
place"  or  "the  home  place."  When  they  went 
to  the  home  place  to  live,  the  appellant  Pet- 
ticrew  went  there  to  work  for  Greenshlelds. 
In  the  fall  of  1889  Greenshlelds  and  Mrs. 
Monarch  had  a  falling  out,  when  he  went 
away  and  never  returned.  Appellant  Petti- 
crew  stayed  and  worked  for  Mrs.  Monarch 
for  several  years  thereafter.  Mrs.  Monarch 
conducted  her  farming  business  in  the  name 
of  Anna  B.  Greenshlelds,  and  appellant  Pet- 
ticrew  acted  to  a  considerable  extent  as  her 
agent  attending  to  the  marketing  of  crops, 
depositing  proceeds  thereof  In  the  bank  at 
Davenport,  and  even  signing  her  name  to 
checks  upon  the  bank.  One  C.  C.  May  was 
the  cashier  of  the  bank.  He  looked  after 
some  interests  of  Greenshlelds  after  he  went 
away,  and  was  also  a  friend  and  business 
advisor  of  Mrs.  Monarch.  In  June,  1891, 
May  paid  to  the  railway  company  the  bal- 
ance due  upon  the  land  contract,  when  the 
railway  company  issued  a  de^  therefor  In 
Greenshlelds'  name,  delivering  It  to  May. 
This  deed  was  not  recorded  until  1907.  In 
the  meantime  the  bank  had  become  Insol- 
vent and  passed  into  a  receiver's  hands,  and 
May  t>ecame  a  fugitive  from  Justice.  The 
deed  was  found  thereafter  among  the  bank's 
papers,  and  recorded  at  the  instance  of 
Greenshlelds.  Some  correspondence  l>etween 
May  and  Greenshlelds  about  the  time  of  and 
after  the  final  payment  to  the  railway  com- 


pany by  May  convinces  ns  that  May  made 
this  final  payment  for  Oreensbields.  Wheth- 
er with  funds  of  his  own  or  with  funds  of 
Greenshlelds  is  not  clear.  In  any  event,  he 
then  informed  Greenshlelds  that  he  tiad  set- 
tled with  the  railway  company,  had  received 
"the  papers,"  evidently  meaning  the  deed, 
and  that  he  would  soon  send  a  statement. 
Greenshlelds  appears  to  have  made  efforts 
to  procure  a  settlement  with  May  thereafter, 
but  was  never  able  to  do  so.  Prior  to  the 
spring  of  1899,  the  land  was  wholly  unim- 
proved and  wholly  unoccupied.  No  physical 
use  had  ever  been  made  of  the  land  by  any 
ont',  save  appellant  Pettlcrew  had  occasion- 
ally hauled  some  firewood  from  It  for  Mrs. 
Monarch  for  domestic  use.  The  taxes  ac- 
cruing on  the  land  prior  to  1899  were  paid 
either  by  May  or  the  respondent.  These  pay- 
ments we  think  were  made  for  Greenshlelds. 
On  June  23,  1899,  May  executed  and  deliv- 
ered to  Mrs.  Monarch  a  quitclaim  deed  for 
the  land  reciting  a  considerntlon  of  $1.  It 
Is  claimed  that  she  then  paid  him  $GG5  for  it. 
This  deed  is  relied  upon  by  appellants  »s 
constituting  their  color  of  title.  Under  it 
and  subsequent  conveyances  from  Mrs.  Mon- 
arch, they  claim  that  she  and  they  b^ve  held 
the  physical  possession  of  the  land,  claiming 
title  thereto  in  good  faith,  and  paid  taxes 
thereon  for  a  sufficient  length  of  time  to 
perfect  their  title  thereto  under  the  seven- 
year  statute  of  limitations.  At  about  the 
time  of  acquiring  this  deed,  the  land  ^&a 
fenced  by  appellant  Pettlcrew  (or  Mrs.  Mon- 
arch ;  he  being  then  stlU  in  her  employ.  It 
was  thereafter  used  for  pasture  and  a  con- 
siderable imrtion  of  it  was  cultivated,  and 
crops  raised  on  It  by  Pettlcrew  for  Mrs.  Mon- 
arch and  himself;  she  having  deeded  to  him 
an  undivided  half  Interest  therein.  The  use 
and  ix>8sesslon  of  the  land  has,  since  June. 
1899,  been  continuous  in  Mrs.  Monarch,  who 
later  became  Mrs.  Hamilton,  and  appellants. 
Since  June,  1899,  the  taxes  have  been  paid 
by  Pettlcrew  or  Mrs.  Hamilton.  It  Is  clear 
that  Pettlcrew  knew  that  Greenshlelds  ownpd 
the  land  at  the  time  of  and  prior  to  the  giv- 
ing of  the  quitclaim  deed  by  May  to  Mrs. 
Monarch.  He  not  only  knew  this  from  his 
conversations  with  May  at  that  time,  but  he 
evidently  knew  it  from  his  acquaintance  and 
association  with  Greenshlelds  some  years  be- 
fore. The  knowledge  which  Mrs.  'Monarch 
had  of  Greenshlelds'  interest  in  the  land  at 
the  time  she  received  the  quitclaim  deed  from 
May  in  June,  1899,  does  not  appear  by  direct 
and  iwsitive  evidence;  but  it  seems  to  as 
there  is  sufficient  evidence  of  a  circumstan- 
tial nature  to  warrant  the  conclusion  thxt 
she  did  then  know  of  Greenshlelds"  title  to 
the  land.  Let  us  notice  some  of  these  cir- 
cumstances. We  have  noticed  that  Pettlcrew 
was  acting  as  agent  for  Mrs.  Monarch  to  a 
considerable  extent  He  marketed  her  crops, 
received  and  deposited  the  money  therefor, 
and  even  paid  out  money  by  signing  checks 
for  her.   The  talk  he  bad  with  May  In  which 
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be  admitted  that  be  learned  of  Greensbields' 
ownership  of  the  land  evidently  occurred 
on  the  day  that  May  gave  the  quitclaim  deed 
to  Mrs.  Monarch.  He  does  not  seem  to  re- 
meml)er  whether  or  not  she  was  present  at 
that  conversation,  but  bis  testimony  renders 
It  highly  probable  that  she  was  present  and 
learned  all  that  he  did  at  that  time  as  to 
Greensbields'  title,  if  she  did  not  know  it 
already.  Pettlcrew  testified  on  direct  exam- 
ination In  part,  about  this  conversation,  us 
follows:  "By  Mr.  Hlbschman:  Q.  Did  you 
say  anything  further  at  that  time  to  Mr. 
May  about  the  payments  on  the  laud?  A. 
When  they  made  final  payments  and  made 
this  deed,  why  she  wanted  him  to  send  that 
deed  to  Greensbields,  and  have  It  signed  to 
her,  which  he  said  be  did,  and  he  wrote 
back  here,  and  said  that  he  would  not  sign 
it  unless  she  paid  him  his  first  payment  back. 
Q.  Now  you  know  this  of  your  own  knowl- 
edge? A.  Yes.  •  •  •  Q.  This  Is  what 
May  told  yon?  A.  Yes.  •  •  •  Q.  Where 
were  you  at  the  time  this  conversation  took 
place  in  which  Mr.  May  told  you  there  was 
a  deed  to  Greensbields?  A.  I  was  In  May's 
bank.  Q.  Was  Mrs.  Monarch  there?  A.  I 
don't  remember  as  she  was.  Q.  Did  be  say 
anything  more  than  jnst  tell  you  there  was 
a  deed  there  from  the  railroad  to  Green- 
sbields? A.  He  said  be  would  sign  the  deed, 
provided  she  paid  this  payment  that  be  bad 
paid,  and  she  said  she  would  not  do  it  un- 
less—  •  •  »  Mrs.  Monarch  said  she 
would  not  pay  that  back  because  her  money 
made  the  firct  payment.  Q.  She  sntd  this  to 
May?  A.  She  said  it  to  May  and  said  it  to 
me,  and  May  bad  told  me  that.  Q.  May 
bad  told  you  too?  A.  Yes.  Q.  Was  that  the 
reason  you  said  a  moment  ago  you  thought 
the  land  belonged  to  Mrs.  Greensbields?  A. 
Yes.  Q.  Did  May  say  anytbing  as  to  whether 
or  not  the  deed  to  Greensbields  had  been 
recorded?  A.  He  said  It  had  never  been 
recorded.  Q.  Did  he  say  why  not?  A.  No; 
he  did  not.  Q.  Did  he  tell  you  why  he  hap- 
pened to  have  it?  A.  He  3aid  because  there 
were  several  payments,  and  the  deed  was 
to  go  to  him.  When  the  railroad  deed  was 
issued,  be  got  It,  and  he  said  be  bad  an  eq- 
uity of  it  at  that  time."  On  cross-examina- 
tion Pettlcrew  testified  In  part  as  follows: 
"A.  I  brought  the  checks  into  the  bank,  and 
Mrs.  Greensbields  was  there.  Q.  Mrs.  Green- 
sbields was  there?  A.  She  was  tbere  and 
got  the  deed.  Q.  Was  Mrs.  Greensbields 
there  when  you  took  that  money  tbere?  A. 
She  certainly  was.  Q.  Mrs.  Monarch?  A. 
Yes.  Q.  Didn't  you  say  a  moment  ago  that 
she  was  not  tbere  when  you  brought  the  mon- 
ey for  Mrs.  Greensbields  and  put  it  In  the 
bank.  She  was  In  there  at  that  time?  A. 
She  was  at  the  bank.  *  •  •  Q.  You  say 
now  that  Mrs.  Monarch  was  tbere?  A.  On 
the  date  she  got  the  deed.  Q.  I  mean  the 
day  you  9oId  the  crop  you  testified  about  a 
while. ago?  A.  The  same  date."  The  Inti- 
mate relations  existing  between  Mrs.  Mon- 


arch and  Greensbields  after  be  bad  acquired 
the  contract  for  this  land  aTso  indicates  that 
she  knew  of  bis  claim  to  It.  Pettlcrew  and 
Mrs.  Monarch  may  have  bad  some  reason 
for  believing  that  May  had  some  claim  upon 
the  land  to  secure  the  repayment  of  money 
advanced  by  him  for  Greensbields,  but  we 
cannot  escape  the  belief  that  they  both  knew 
that  May  bad  no  title  to  or  right  to  convey 
the  land  as  be  then  attempted  to  do  by  the 
quitclaim  deed  to  Mrs.  Monarch. 

The  principal  contention  of  learned  counsel 
for  appellants  is  that  they  have  acquired 
title  to  this  land  by  actual  possession  under 
claim  and  color  of  title  made  in  good  faith, 
under  the  seven-year  statute  of  limitations, 
which  provides:  "Every  person  In  actual, 
open  and  notorious  possession  of  lands  or 
tenements  under  claim  and  color  of  title, 
made  In  good  faith,  and  who  shall  for  seven 
successive  years  continue  in  possession  and 
shall  also  during  said  time  pay  all  taxes 
legally  assessed  on  such  lands  or  tenements, 
shall  be  held  and  adjudged  to  be  the  legal 
owner  of  said  lands  or  tenements,  to  the  ex- 
tent and  according  to  the  purport  of  bis  or 
her  paper  title."  Section  .788,  Rem.  &  Bal. 
Code.  It  may  be  conceded  that  the  quitclaim 
deed  from  May  to  Mrs.  Monarch  under  which 
appellants  claim  constitutes  upon  its  face 
color  of  title,  and  that  the  possession  there- 
under and  tbe  payment  of  taxes  has  extend- 
ed over  the  period  of  seven  years.  Tbe  only 
remaining  question .  under  this  contention, 
then,  is  that  of  tbe  good  faith  of  Mrs  Mon- 
arch and  Pettlcrew  in  acquiring  tbe  quit- 
claim deed  from  May  and  makhig  their  claim 
of  title  thereunder.  This  question  depends 
upon  tbe  knowledge  possessed  by  them  at 
tbe  time  of  procuring  this  deed  on  June  23, 
1899,  touching  tbe  right  and  title  of  the  real 
owner  of  tbe  land  at  that  time.  We  havA 
seen  that  Greensbields  was  then  tbe  owner, 
that  May  had  no  right  whatever  to  convey 
tbe  land,  and  that  Mrs.  Monarch  and  Pettl- 
crew then  knew  these  facts.  This  renders 
tbe  law  of  this  branch  of  the  case  compara- 
tively a  simple  matter.  In  the  case  of  Brodack 
V.  Morsbach,  38  Wash.  72,  74,  80  Pac.  275, 
270,  discussing  this  seven-year  statute,  we 
said:  "While  under  the  general  statute  of 
limitations  the  elements  of  good  faith  may 
not  enter  into  the  claim  of  tbe  party  holding 
adversely,  yet  the  appellants  are  claiming 
under  a  special  statute  which  makes  tbe 
bona  fides  of  their  claim  a  prerequisite  to  a 
recovery.  Under  this  statute,  a  mere  notice 
of  an  adverse  claim,  which  the  party  in  pos- 
session believes  in  good  faith  to  be  ill  found- 
ed, will  not  bar  a  recovery,  but  when,  as 
in  this  case,  the  parties  claiming  by  adverse 
possession  have  actual  notice  that  there  is 
an  adverse  claim  to  the  property,  or  an  In- 
terest therein,  and  that  such  claim  is  supe- 
rior and  paramount  to  tbe  claim  or  interest 
which  they  acquire  under  their  paper  title, 
their  possession  is  not  'under  claim '  and 
color  of  title,  made  in  good  faith.'    Arnold 
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T.  Woodward,  14  Colo.  164,  23  Pac.  444 ;  Lat- 
ta  V.  CTlfford  [C.  C.)  47  Fed.  614;  Hunt  v. 
Dunn,  74  Ga.  120;  Templet  y.  Baker,  12  La. 
Ann.  658."  May  y.  Sutherlln,  41  Wash.  609, 
84  Pac.  585;  Compton  v.  Newton,  129  Ga. 
619,  59  S.  B.  270,  15  L.  a  A.  (N.  8.)  1248, 
note,  88  Am.  St  Rep.  716,  note.  We  are 
of  the  opinion  that  appellants'  claims  to  this 
land  are  not  made  In  good  faith  within  the 
meaning  of  this  statute,  and  hence  have  not 
ripened  into  title,  though  their  poasession 
and  payment  of  taxes  appears  to  have  cover- 
ed a  period  of  more  than  seven  years. 

Some  contention  is  made  that  appellants 
have  acquired  title  by  adverse  possession  un- 
der the  10-year  statute.  But  clearly  10  years 
did  not  elapse  from  the  commencement  of 
the  actual  physical  possession  of  Mrs.  Mon- 
arch to  the  filing  of  respondent's  complaint 
In  Intervention,  which  for  the  purpose  of 
this  inquiry  may  be  considered  the  com- 
mencement of  her  action  to  recover  the  land. 
The  exercising  of  the  alleged  acts  of  owner- 
ship by  Pettlcrew  and  Mrs.  Monarch  prior 
to  the  spring  of  1899  about  the  date  of  the 
quitclaim  deed  from  May  in  no  event  consist- 
ed of  anything  but  an  occasional  hauling  of 
wood  for  domestic  use  from  the  land.  This 
was  clearly  not  such  an  act  of  adverse  pos- 
session as  to  Indicate  that  they  were  claim- 
ing title  to  this  large  tract  of  land  consisting 
of  640  acres. 

It  is  contended  that  Greenshields  never  ac- 
cepted the  deed  from  the  railway  company, 
and  for  that  reason  never  acquired  title  to 
the  land.  We  thlnlc  the  relationship  existing 
t)etween  May  and  Greenshields  fully  war- 
rants the  conclusion  that  May  procured  the 
deed  for  Greenshields,  that  Greenshields  rat- 
ified May's  acts  in  procuring  the  deed,  and 
thereafter  tried  to  procure  a  statement  from 
and  settle  with  May  on  account  of  the  money 
paid  by  May  to  the  railway  company. 

It  is  contended  that  Greenshields  and  his 
daughter,  the  respondent,  have  been  guilty  of 
such  laches  in  asserting  their  right  to  this 
land  as  to  preclude  recovery  in  this  action. 
We  are  unable  to  see  any  sound  reason  for 
the  application  of  the  doctrine  of  laches  to 
this  controversy.  The  Legislature  has  fixed 
the  limit  of  time  by  statutes  of  limitation 
within  which  rights  may  be  asserted,  such  as 
respondent  here  claims  by  her  intervention. 
The  period  so  fixed  by  statute  had  not  ex- 
pired when  she  intervened.  The  equities 
here  involved  do  not  in  our  opinion  call  for 
the  exercise  of  that  discretion  of  a  court  of 
equity  sometimes  exercised  in  its  refusal  to 
enforce  claims  which  may  not  be  technically 
barred  by  statutes  of  limitation. 

On  the  question  of  the  amount  of  money 
required  by  the  decree  to  be  paid  to  appel- 
lants by  respondent  on  account  of  purchase 
price  paid  by  Mrs.  Monarch  to  May,  and  on 
account  of  taxes  paid  since  then,  we  think 
the  learned  trial  court  has  done  them  full 


Justice,  especially  In  Tlew  of  the  use  which 
Pettlcrew  and  Mrs.  Monarch  had  of  the  land 
for  several  years.  We  are  of  the  opinion 
that  the  rights  of  the  parties  liave  been  prop- 
erly determined.  The  Judgment  is  affirmed, 
with  directions  to  allow  respondent  90  days 
from  the  filing  of  the  remittitur  upon  this 
decision  in  the  superior  court  to  pay  the 
sums  awarded  to  appellants  by  that  court. 

RUDKIN,  MOUNT,  GOSE.  and  FDLLSB- 
TON,  JJ.,  concur. 


(81  Wash.  <61) 
LASITYR  v.  CITY  OF  OLYMPIA. 
(Supreme  Court  of  Washington.    Jan.  20, 1911 .) 

1.  Appeai.  aud  Ebbok  (i  1039*)— Haruless 

EBBOB— PlEADUTO— KUUNGB— Rdunos  om 

Pleadings. 

Where  the  defendant  municipality  in  an 
action  for  injuries  received  by  reason  of  a 
defective  street  pleaded  that  the  street  in  ques- 
tion bad  been  closed  to  travel,  and  that  notices 
to  that  effect  were  disregarded  by  the  plaintiff 
who  was  a  trespasser  when  injared,  and,  on  the 
plaintifTs  failure  to  reply  ttvereto,  moved  for 
a  judgment  on  the  pleadmgs,  and  it  appeared 
that  the  case  had  been  fullv  tried  on  the  mer- 
its, that  no  competent  testimony  bad  been  re- 
jected, and  no  incompetent  testimony  received 
becanse  of  pleadings,  the  error,  if  any,  in  deny- 
ing the  motion,   was  not  piejudiciaJ. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1039.«J 

2.  jubt  (i  61*)  —  coupetbnct  of  jcbobs  — 
Statotoby  Fbovisions— "Taxpayeb." 

Under  Rem.  &  Bal.  i  94,  providing  that  no 
person  shall  be  competent  to  serve  oa  a  Juror 
in  the  superior  courts  of  the  state  unless  be  be 
an  ejector  and  a  taxpayer  of  the  state,  a  "tax- 
payer" is  a  person  ownmg  property  in  the  state 
subject  to  taxation  and  on  which  be  regularly 
pays  taxes,  hut  a  showing  that  a  juror  was  not 
a  taxpayer  of  the  county  in  which  the  trial 
was  held  was  not  sufficient  to  disqualify  him. 

I  Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  i  2S7:   Dec.  Dig.  |  51.*] 

3.  MuNiciPAi.  Corporations  (I  777*)  —  Db- 
recTs  IN  Streets— Pbbcautions  Against  In- 
juries—Notices,  Warnings,  and   Liobts. 

Where  a  sidewalk  was  laid  by  permission 
of  a  municipality  under  a  private  contract 
with  the  abutting  owner,  and,  in  the  course  of 
the  work,  a  wire  netting  three  feet  in  height 
was  extended  across  the  newly  constructed 
sidewalk  for  the  protection  of  the  walk,  and 
there  were  no  lights  or  other  warnings  to 
protect  passengers,  except  the  street  lights  in 
the  vicinity,  under  which  it  could  not  be  seen, 
it  was  an  obstruction  of  the  character  of  a  trap, 
and  its  maintenance  was  culpable  negligence  on 
the  part  of  the  municipality. 

[Ed.  Note.— For  other  cases,  see  Monloipal 
Corporations,  Cent  Dig.  |  1631;  Dec.  Dig.  i 
777.*] 

4.  Municipal  Corporations  ($  821*)— Action 
FOR  Injuries— Qualifications  for  Jury- 
Contributory  Nbolioencb. 

In  an  action  for  injuries  alleged  to  have 
been  received  by  falling  over  an  obstruction 
across  a  newly  constructed  sidewalk  of  a  city, 
whether  the  plaintiff  hnd  notice  of  such  obstmc- 
tion  or  should  have  discovered  it  held  on  the 
evidence  a  question  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  J  821.*] 


«ForoUt«re«MS  see  same  topic  Mid.seeUon  NUMBER  U>  Om.  Dig.*  Am.  Dig.  Ksy  No.  8*tles  *  R^'r  lodazM 


Digitized  by 


Google 


Wash.) 


LA81TTR  T.  CITY  OP  OLTMPIA 


753 


6.  MrNICIPAL  COBPOBATIONS  (|  762*)— DEFECTS 

IK  Stbeets— Sidewalks — Sidewalks  Built 

BY  Abutting  Owners. 

Where  a  municipal  corporation  permits  an 
abutting  owner  to  construct  a  sidewalk,  in  the 
doing  of  whrch  he  obstructs  the  street,  the  city 
is  not  relieved  from,  its  duty  in  respect  to  the 
safety  of  the  street,  but  its  duty  is  the  same 
as  if  the  obstruction  was  made  undei?  its  im- 
mediate direction  and  control,  add  it  is  liable 
for  personal  injuries  caused   thereby. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1605-1611;  Deo. 
Dig.  i  7«2.»] 

6.  Municipal  Corpobations  (J  788*)  — De- 
fects IN  Stbbets— Notice  of  Defects— Un- 
safe Condition  under  Authority  op  Mu- 
nicipality. 

Where  the  municipal  authorities  permit  a 
defect  in  a  street  or  sidewalk  to  be  oreatod.  the 
^nting  of  the  permit  is  notice  to  tlie  authori- 
ties that  the  work  is  in  progress,  and  it  charges 
them  with  the  responsibility  for  its  proper  con- 
duct. 

[Ed.  Note. — For  other  cases  see  Municipal 
Corporations,  Cent.  Dig.  {§  1641-1643;  Dec. 
Dig.  i  788.*] 

7.  Evidence  (§  150*)— Compbtekcy— Results 
OF  Expebikents  —  Discretion  of  Tbial 
Court. 

Experiments  made  out  of  court  may  be 
competent  evidence,  but  it  must  appear  before 
they  are  admitted  that  they  were  made  under 
substantially  the  same  conditions  as  exist  at 
the  time  of  the  transaction  in  question ;  and 
where  the  defendant  in  an  action  for  personal 
injuries,  alleged  to  have  been  caused  by  an  ob- 
struction in  its  streets,  offered  evidence  as 
to  experiments,  tending  to  show  that  the  place 
of  the  accident  was  well  lighted,  the  exclusion 
of  the  evidence  is  not  such  an  abuse  of  the 
discretion  of  the  trift]  court  as  to  reader  it 
erroneous. 

[ESd.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  (  439;    Dec.  Dig.  f  150.*] 

8.  Appeal  and  Erbob  (§  1060*)— Harmless 
Error— Argument  and  Conduct  of  Coun- 
sei^-Appeal  to  Corbect  Erroneous  Argu- 
ment. 

In  an  action  against  a  municipal  corpora- 
tion for  injuries  by  falling  over  an  obstruction 
in  the  street,  the  court  charged  that  it  was 
the  duty  of  the  city  by  day  or  night  to  proper- 
ly miard  any  obstruction  placed  upon  a  side- 
walk during  construction  or  improvement  by 
proper  and  efficient  signals  or  special  lights  or 
barriers  and  warnings,  and  that  the  foot  passer 
has  the  right  to  assume  that  the  sidewalk  is 
safe,  in  tlie  absence  of  reasonable  barriers, 
lights,  or  warnings  to  the  contrary,  and  unless 
cautioned  by  some  sign  or  notice,  and  the  coun- 
sel for  plaintiff  in  argument  contended  that  the 
court  had  charged  that  it  was  the  city's  duty 
in  all  cases  to  place  signal  or  t>eacon  lights  on 
barriers  or  obstructions  in  the  street,  and  the 
defendant  thereupon  rerjuested  the  court  to  cor- 
rect the  counsel  and  instruct  the  jury  to  the 
contrary.  This  the  court  refused  to  do  on  the 
ground  that  the  jury  had  the  written  instruc- 
tions. Held,  that  the  refusal  of  the  'court  to 
correct  counsel  or  further  instruct  the  jury  was 
not  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4135 ;   Dec.  Dig.  §  1060.*] 

9.  Costs  (|  238*)— On  Appeai^Failure  to 
Pile  Briefs. 

Where  respondent  on  appeal  does  not  aid 
the  court  by  brief  or  otherwise,  the  affirmance 
will  be  without  cost  to  the  appellant. 

[Ed.  Note. — For  other  cases,  see  Costs.  Cent 
Dig.  ii  908-919;    Dec.  Dig.  |  238.*] 


Department  2.  Appeal  from  Superior 
Court,  Thurston  County;  John  B.  Mitchell, 
Judge. 

Action  by  James  Lasltyr  against  the  City 
of  Olympia.  Judgment  for  the  plaintiff,' 
and   the  defendant   appeals.     Affirmed. 

George  R.  Blgelow  and  O.  O.  Israel,  for 
appellant 

RUDKIN,  J.  This  was  an  action  to  re- 
cover damages  for  personal  injuries.  On  the 
8th  day  of  October,  1908,  contractors  were 
engaged  In  laying  a  cement  sidewalk  on  the 
south  side  of  West  Fourth  street.  In  the  ddy 
of  Olympla,  between  Main  street  and  Colum- 
bia street.  The  walk  In  Question  was  laid 
by  permission  of  the  city,  but  under  a  pri- 
vate contract  with  the  abutting  property 
owner.  The  walk  was  completed,  or  at  least 
unobstructed,  from  Main  street  to  a  point 
about  30  feet  east  of  Columbia  street  At 
the  latter  point  three  plank,  one  foot  In 
width  and  two  Inches  In  thickness,  were  laid 
from  the  entrance  to  a  store  building,  a  foot 
or  eighteen  Inches  above  the  walk,  to  the 
curbing  at  the  outer  edge  of  the  walk,  for 
the  purpose  of  giving  access  to  and  from 
the  building,  without  walking  over  the  green 
cement  Immediately  west  of  these  plank 
fine  wire  netting  about  three  feet  In  height 
extended  from  the  store  building  along  the 
edge  of  the  plank  to  the  outer  edge  of  the 
walk,  and  thence  along  the  curbing  to  and 
around  the  comer  at  Columbia  street,  to  pro- 
tect the  newly  constructed  walk  until  It 
should  season  or  harden.  There  were  no 
barriers  across  the  walk  other  than  those 
mentioned,  and  no  lights  or  other  warnings 
to  admonish  or  protect  foot  passengers,  ex- 
cept the  street  lights  In  the  vldnlty.  There 
was  an  arc  light  at  the  Intersection  of  Co- 
lumbia and  West  Fourth  streets  about  70  feet 
distant  from  the  place  of  the  accident,  an- 
other arc  light  at  the  intersection  of  Main 
and  Fourth  streets  about  270  feet  distant  from 
the  place  of  the  accident  and  certain  other 
lights  on  the  opposite  side  of  the  street  in 
front  of  business  houses.  About  8  o'clock  on 
the  evening  of  the  above  date  the  plaintiff 
left  his  home  to  visit  a  lodgeroom  on  Co- 
lumbia street  west  of  the  obstruction  in  ques- 
tion. In  so  doing  he  passed  westerly  along 
the  sidewalk  on  the  south  side  of  Fourth 
street  and  tripped  or  fell  over  the  wire  net- 
ting stretched  across  the  sidewalk  in  front 
of  the  store  building  above  described,  caus- 
ing the  Injury  for  which  a  recovery  was  here 
sought.  From  a  Judgment  in  favor  of  the 
plaintiff  the  city  has  appealed. 

In  addition  to  denials  and  a  plea  of  con- 
tributory negligence,  the  answer  as  a  second 
affirmative  defense  alleged  that  prior  to  the 
accident  complained  of  the  appellant  bad 
closed  West  Fourth  street  between  Main 
street  and  Columbia  street  to  public  travel, 
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and  bad  caused  notice  thereof  to  be  posted 
in  public  places  in  the  vicinity  of  the  closed 
portions  of  the  street,  and  that  the  respond- 
ent disregarded  said  notices,  and  was  a  tres- 
passer in  the  street  at  the  time  he  met  with 
the  accident  complained  of.  This  latter  de- 
fense was  not  denied  by  reply,  and  by  rea- 
son of  that  fact  the  appellant  at  the  com- 
mencement of  the  trial  moved  for  Judgment 
on  the  pleadings.  The  first  error  assigned  Is 
based  on  a  denial  of  this  motion.  The  case 
was  twice  tried  in  the  court  below,  and  at 
each  trial  the  court  ruled  that  this  defenne 
amounted  to  nothing  more  than  a  denial  of 
the  allegation  In  the  complaint  to  the  effect 
that  the  resjMndent  had  no  notice  of  the 
dangerous  and  unsafe  condition  of  the  side- 
walk. Waiving  the  question  whether  this 
ruling  was  technically  correct  when  made, 
the  case  has  been  fully  tried  out  on  the  mer- 
its, no  competent  testimony  was  rejected, 
and  no  Incompetent  testimony  received  be- 
cause of  the  state  of  the  pleadings,  and. 
If  error  was  committed  in  that  regard,  it 
was  error  without  prejudice  to  the  substan- 
tial rights  of  the  parties,  and  must  be  dis- 
regarded here. 

The  next  assigno^ent  Is  based  on  the  denial 
of  a  challenge  for  cause  interposed  to  one 
of  the  Jurors  on  the  ground  that  be  was  not 
a  taxpayer  of  the  state.  Section  94,  Keui.  & 
Bal.  Code,  provides  that:  "No  person  shall 
be  competent  to  serve  as  a  Juror  in  the  su- 
perior courts  of  the  state  unless  he  be  (1) 
an  elector  and  taxpayer  of  the  state  of 
Washington.  •  •  *"  We  are  inclined  to 
agree  with  the  respondent  that  a  taxpayer, 
within  the  meaning  of  this  statute,  is  a  per- 
son owning  property  in  the  state,  subject  to 
taxation  and  on  which  he  regularly  pays 
taxes  (State  ex  rel.  Sutton  v.  ii'asse  IMo. 
App.]  71  S.  W.  745),  but,  conceding  such  to 
be  the  rule,  the  appellant  merely  showed  that 
the  Juror  In  question  was  not  a  taxpayer  of 
Thurston  county,  and  this  was  not  sufli- 
dent  to  disqualify.  State  v.  Jabns,  Just  de- 
cided. 

The  next  error  assigned  is  based  on  the 
denial  of  a  motion  for  a  nonsuit  interposed 
at  the  close  of  the  respondent's  testimony, 
on  the  ground  that  the  second  affirmative 
defense  was  not  denied  by  reply,  and  on  the 
further  ground  that  the  respondent  was 
guilty  of  contributory  negligence.  We  have 
already  disposed  of  the  first  ground  of  the 
motion  under  the  first  assignment  of  error, 
and  the  second  ground  Is  equally  without 
merit  The  obstruction  in  the  street  which 
caused  the  injury  in  this  case  was  the  win 
netting,  and,  unless  it  could  be  seen,  there 
was  nothing  whatever  to  give  notice  or  warn- 
ing of  its  presence.  The  plank  walk  leading' 
into  the  storeroom  was  no  barrier,  because 
a  foot  passenger  could  readily  step  over 
it,  as  the  respondent  did  In  this  case,  at  the 
outer  edge  of  the  walk  where  the  plank  were 
but  a  few  inches  high.  If  the  wire  netting 
could  not  be  seen — and  there  was  ample  tes- 


timony tending  to  show  that  It  could  not— 
it  was  a  trap  for  the  unwary,  and  its  main- 
tenance was  culpable  negligence  on  the  part 
of  the  city.  Whether  the  respondent  liad 
notice  of  its  presence  or  should  have  dis- 
covered it  upon  his  approach  were  clearly 
questions  of  fact  for  the  Jury  under  the  cir- 
cumstances disclosed  by  this  record.  Sutton 
V.  Snohomish,  11  Wash.  24,  39  Pac  273,  48 
Am.  St.  Rep.  847;  Mischke  t.  SeatUe,  26 
Wash.  616,  67  Pac.  357. 

The  next  error  assigned  Is  based  on  the 
claim  that  the  city  had  neither  actual  nor 
constructive  notice  of  the  obstruction  in  the 
street,  and  on  the  refusal  of  certain  requests 
for  instructions  bearing  upon  that  question. 
The  court  instructed  the  Jury,  in  effect,  that 
if  the  city  permitted  an  abutting  proi>erty 
owner  to  obstruct  the  street  it  was  not  re- 
lieved from  the  obligation  to  see  that  the 
street  was  kept  in  a  reasonably  safe  condi- 
tion for  public  travel,  "but  that  its  duty  was 
the  same  as  if  such  obstnictlon,  if  any  there 
he,  were  being  done  under  the  immediate 
direction  and  control  of  the  city  or  its  of- 
ficers." "There  are  some  authorities  which 
bold  a  municipality  responsible  for  the  neg- 
ligence of  one  who,  acting  under  its  license 
or  permission  lawfully  granted,  creates  any 
defect  or  obstruction  which  endingers  the 
safety  of  i)ersonB  using  the  streets.  These 
cases  proceed  upon  the  theory  that  being 
charged  with  the  care  of  Its  streets,  it  is  the 
duty  of  the  city  to  supervise  the  work  per- 
mitted to  be  done  and  to  use  suitable  precau- 
tions to  prevent  accidents:  and  notice  of 
the  defect  or  obstruction  In  the  street  is  not 
necessary  in  such  case  to  fix  the  city's  lia- 
bility." 28  Cyc.  1355.  Such  is  the  rule 
adopted  in  this  state.  In  Sutton  v.  Snohom- 
ish, supra,  the  court  said:  "The  fact  that 
a  permit  was  granted  was  notice  to  the  an- 
''loritles  that  the  work  was  In  progress,  and 
they  were  then  charged  with  the  duty  of  see- 
ing It  was  properly  conducted." 

The  appellant  oflTered  testimony  tending  to 
show  that  the  lamp  at  the  kitersection  of 
Fourth  street  and  Columbia  street  on  the 
night  preceding  the  trial  of  this  action  was 
identical  with  the  lamp  at  the  same  point 
on  the  night  of  the  accident,  that  the  volt- 
aee  passing  through  the  arc  light  system  on 
the  night  of  the  accident  was  greater  than 
the  voltage  on  the  night  preceding  the  trial, 
and  that  on  the  night  preceding  the  trial  wit- 
nesses Qould  readily  reid  newspapers  on  the 
sidewalk  at  the  place  of  the  accident  by  the 
'igbt  of  the  lamp  in  question.  The  appellant 
further  offered  to  prove  by  an  electrical  ex- 
pert the  quantity  of  light  in  candle  power 
cast  on  the  sidewalk  at  the  place  of  the  ac- 
"Ident  on  a  dark  and  cloudy  night.  These 
several  offers  were  rejected,  and  the  ruling 
of  the  court  is  assigned  as  error.  Experi- 
ments made  out  of  the  presence  of  the  court 
•ire  competent  evidence  in  a  proper  case,  but 
'lefore  they  can  be  admitted,  it  mu.st  appear 
that  they  were  made  under  substantially  the 
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same  conditions  as  existed  at  the  time  of 
tbe  transaction  in  question,  and  the  trial 
court  Is  necessarily  vested  with  a  large  dis- 
cretion In  determining  the  preliminary  ques- 
tions of  fact  upon  which  their  admissibility 
depends.  Jones  on  Evidence  (2d  Ed.)  {  410; 
Chicago  City  Ry.  Co.  v.  Brecher,  112  111.  App. 
106;  Chicago  &  Eastern  111.  Ry.  Co.  v.  Crose, 
113  IlL  App.  547;  City  of  Ord  v.  Nash,  50 
Neb.  335,  69  N.  W.  964;  De  Loach  Mill  Mfg. 
Co.  V.  Tutweiler  Coal,  Coke  &  Iron  Co.,  2 
Ga.  App.  493,  58  S.  E.  790;  Augusta  Ry.  & 
Electric  Co.  V.  Arthur,  3  Ga.  App.  513,  60 
S.  E.  213 ;  Huggard  v.  Glucose  Sugar  Refin- 
ing Co.,  132  Iowa,  724,  109  N.  W.  475.  In 
City  of  Ord  v.  Nash,  supra,  the  court  said : 
"Finally,  it  is  argued  that  the  trial  court 
erred  in  rejecting  as  evidence  the  result  of 
certain  experiments  made  a  year  or  more 
subsequent  to  the  accident  The  witnesses 
named  were,  according  to  the  otter  in  tbe 
record,  on  a  cloudy  night,  with  the  assist- 
ance of  a  light  la  an  adjoining  house,  sim- 
ilarly situated  to  one  burning  at  the  time 
of  the  accident,  able  to  plainly  see  the  foot- 
path, and  also  the  surface  of  the  ground, 
for  a  radius  of  several  feet  from  the  point 
where  the  injury  was  received.  There  is,  as 
all  agree,  some  room  for  the  exercise  of  dis- 
cretion by  the  trial  court  In  the  receiving 
and  rejecting  of  evidence  of  this  character; 
and  we  are  unable  to  say  that  there  has  in 
this  instance  been  an  abuse  of  such  discre- 
tion. We  must  not  be  understood  as  Inti- 
mating that  it  would  have  been  reversible 
error  to  receive  the  evidence  offered.  But 
the  rejecting  of  evidence  tending  to  prove 
that  the  condition  of  the  premises  was  at 
a  subsequent  time  discernible  by  witnesses 
whose  attention  was  specially  directed  to  the 
subject,  and  under  circumstances  in  some 
respects  at  least  materially  different  from 
those  surrounding  the  plaintiff  below  at  tbe 
time  of  the  accident  affords  no  ground  of 
complaint  by  the  city."  While  we  are  not 
preiwred  to  say  that  it  would  have  been  er- 
ror to  admit  proof  of  these  experiments,  we 
do  not  think  that  tbe  quantity  of  light  giv- 
en out  by  an  arc  light  at  all  times  and  un- 
der all  conditions  is  so  certain  and  unvary- 
ing as  to  render  the  ruling  of  the  court  er- 
roneous or  manifest  an  abuse  of  sound  judi- 
cial discretion. 

Error  is  assigned  In  the  refusal  of  the 
court  to  give  certain  instructions  on  the 
question  of  contributory  negligence,  and  also 
an  instruction  defining  the  duty  of  the  city 
in  regard  to  placing  and  maintaining  signal 
lights  and  beacons,  but  we  think  these  ques- 
tions were  fully  covered  In  the  general 
charge  of  the  court  It  appears  from  an  ob- 
jection Interposed  by  the  appellant  during 
the  opening  argument  of  counsel  for  respond- 
ent to  tbe  jury  that  counsel  for  respondent 
was  contending  that  the  court  bad  charged 
the  Jury  that  It  was  Incumbent  on  the  ap- 


pellant in  all  cases  to  place  signal  or  beacon 
lights  on  barriers  or  obstructions  in  the 
street,  and  the  appellant  requested  the  court 
to  correct  counsel  and  Instruct  the  jury  to 
the  contrary.  The  court  replied  that  It  had 
already  charged  the  jury  In  writing,  and 
that  the  Jury  would  have  the  instructions 
before  them  in  their  room,  but  refused  to 
further  interfere  with  the  course  of  the  ar- 
gument. There  is  nothing  In  the  record  to 
indicate  the  nature  of  the  argument  made 
by  counsel  for  respondent,  to  which  excep- 
tion was  taken,  aside  from  tbe  language  of 
tbe  objection  itself,  but  assuming  that  it  was 
such  as  counsel  allege  we  do  not  think  that 
the  failure  of  the  court  to  correct  counsel  or 
further  Instruct  the  Jury  was  prejudicial  er- 
ror; for  In  at  least  two  different  places  in 
its  charge  the  court  defined  the  duty  of  the 
appellant  in  that  regard,  and  its  language 
was  not  susceptible  or  open  to  the  construc- 
tion placed  upon  it  -by  counsel.  Thus  tbe 
court  said:  "It  is  the  duty  of  the  city  in 
order  to  guard  and  protect  the  public,  by 
day  or  by  night,  to  properly  guard  any  ob- 
struction that  may  be  placed  upon  any  side- 
walk, being  constructed  or  Improved,  by  prop- 
er and  sufficient  signals  or  other  general  or 
special  lights  or  barriers  and  warnings  to 
protect  travelers  from  Injury;  the  law  being 
that  the  traveler  upon  a  sidewalk  has  the 
right  to  assume  that  it  is  safe  for  him  to 
pass  along  such  sidewalk  or  highway  in  the 
absence  of  reasonable  barriers,  lights,  or 
warnings  to  the  contrary."  And  again: 
"Unless,  as  already  stated,  he  is  cautioned  by 
some  sign  or  notice  that  would  attract  the 
attention  of  the  ordinary  person  exercising 
the  usual  degree  of  care,  caution,  and  pru- 
dence." While  we  do  not  think  that  preju- 
dicial error  was  committed  in  the  matter 
complained  of,  the  practice  of  permitting 
counsel  to  misstate  or  misconstrue  the  in- 
structions of  the  court  in  argument  before 
the  jury  Is  not  to  be  approved  or  commended. 
This  disposes  of  all  the  assignments  of 
error  which  merit  discussion,  and  finding  no 
reversible  error  in  the  record  the  Judgment 
is  affirmed.  Tbe  respondent  has  failed  to  aid 
the  court  in  the  consideration  <jf  this  case 
by  brief  or  otherwise,  and  the  affirmance 
will  therefore  be  without  cost  to  the  city. 

DUNBAR,  C.  J.,  and  CHADWICK,  CROW, 
and  MORRIS,  JX,  concur. 


(61  Wash.  ffitZ) 

DEMPSEY   T.    DEMPSEY. 

(Supreme  Court  of  Washington.    Jan.  20, 1911.) 

1.  MoBTOAGGs   (S§  36,  37,  38*)  —  ABSOLirrB 
Deed  as  Mortoagb— Evidence. 

The  common-law  rule  that  evidence  would 
not  be  received  to  show  that  a  deed  was  in 
fact  a  mortgage,  and  the  chancery  rule  that 
it  will  oijly  be  received  to  show  fraud  and  mis- 
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take,  does  not  obtain  In  this  state,  but  the  true 
intent  of  the  parties  may  be  shown  by  any  com- 
petent testimony,  but  the  evidence  relied  on 
should  be  of  the  most  clear,  cogent,  and  con- 
vincing character,  as  the  presumption  is  strong 
that  a  deed  regular  in  form  voices  the  inten- 
tion of  the  parties. 

[E!d.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {g  95-111 ;  Dec.  Dig.  H  36,  37,  38.*j 

2.  Witnesses  (§  139*)— Competenct— Repbe- 

8ENTAT10N. 

Under  Rem.  &  Bal.  Code,  i  1211,  provid- 
ing that,  in  an  action  where  the  adverse  party 
sues  or  defends  as  the  representative  of  a  de- 
ceased person,  no  party  in  interest  can  testify 
as  to  any  transactions  with  the  deceased,  in 
an  action  by  a  son  to  obtain  property  deeded 
to  him  at  the  request  of  his  father,  who  after- 
wards died,  testimony  as  to  statements  made 
by  plaintiff's  father  to  his  stepmother,  the  de- 
fendant, that  the  property  was  to  be  the  father's, 
and  the  advance  by  the  son  was  a  loan,  and  the 
property  was  community,  intended  for  a  home 
for  himself  and  wife,  out  of  the  presence  and 
hearing  of  the  plaintiff  were  incompetent. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {§  582-597;    Dec.  Dig.  i  139.»] 

3.  Evidence  (J  271*)  —  Competency— Repbe- 

SENTATION. 

The  testimony  of  third  persons  -as  to  such 
statements  of  deceased  must  likewise  be  reject- 
ed for  the  reason  that  they  are  self-serving. 
,  [Ed.    Note.— For   other  cases,   see    Evidence, 
Cent.  Dig.  g$  1068-1079,  1081-1104;   Dec  Dig. 

4.  Witnesses  {§  163*)— Competenct— Repbb- 
sentations. 

Nor  in  such  a  case  are  the  statements  of 
the  deceased  part  of  the  res  gestffi,  as  the  rule 
of  res  gesta  does  not  apply  when  the  trans- 
actions and  declarations  of  a  deceased  person 
are  under  scrutiny  to  the  extent  of  overcom- 
ing the  statute  which  would  otherwise  exclude 
the   evidence.  ' 

[E>d.  Note.— For  other  cases,  see  Witnesses, 
Cent.  pig.  t  670;    Dec.  Dig.  {  163.*] 

Department  2.  Appeal  from  Superior 
Court,  Thurston  County;  John  R.  Mitchell, 
Judge. 

Action  by  John  M.  Dempsey  against  Mary 
L.  Dempsey.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

Geo.  H.  Funk,  for  appellant  Gordon 
Mackay  and  Troy  &  Sturdevant,  for  re- 
spondent 

CHADWIOK,  J.  Patrick  Dempsey  married 
respondent  on  February  17, 1908.  They  lived 
together  until  the  time  of  bis  death,  which 
occurred  on  October  27, 1908.  Patrick  Demp- 
sey, so  far  as  the  testimony  shows,  bad 
but  little  available  property,  although  he 
was  the  owner  of  an  undivided  interest  In 
320  acres  of  land  situate  In  Thurston  coun- 
ty, yielding  a  rental  return  of  $33  or  $40  a 
month,  all  of  which  was  used  by  him  with 
the  consent  of  his  cotenants,  two  sons  by 
a  former  marriage,  one  of  whom  Is  the  ap- 
pellant In  June,  1908,  appellant  gave  Pat- 
rick Dempsey  $540.  The  purpose  of  this 
advance  was  to  enable  the  older  Dempsey 
to  purchase  a  lot  In  the  city  ot  Olympla  up- 
on which  he  might  build  a  home.    This  he 


did,  paying  for  the  lot  $475  out  of  the 
money  advanced  by  appellant  The  deed  was 
made  to  the  appellant,  as  grantee,  and  was 
probably  retained  by  Patrick  Dempsey  up 
to  the  time  of  his  death.  The  deed  was 
afterwards  recorded  by  appellant.  The  erec- 
tion of  a  dwelling  house  upon  the  lot  so  pur- 
chased was  begun  about  July  4,  1908.  Pend- 
ing its  construction,  appellant  advanced  $85, 
and  later  Patrick  Dempsey  and  his  two  sons 
executed  a  mortgage  upon  a  part  of  the  320- 
acre  tract  for  the  sum  of  $1,400.  This  sum 
with  the  previous  advances  met  the  ivbole 
cost  of  the  lot  and  building,  unless  it  be  that 
respondent  paid  for  clearing  and  grading  a 
part  of  the  lot  at  some  cost  the  exact  amount 
of  which  is  left  uncertain,  but  is  admittedly 
under  $50.  After  the  death  of  Patrick  Demp- 
sey, respondent  continued  to  remain  in  pos- 
session of  the  property,  and  in  March,  1909, 
filed  a  declaration  of  homestead  thereon. 
Appellant  has  paid  the  taxes,  and  in  further- 
ance of  his  claim  of  ownership  says — and  In 
this  he  is  sustained  by  his  brother- that  as 
between  him  and  bis  brother  and  his  father 
he  was  to  assume  and  pay  the  mortgage  out 
of  his  own  earnings.  It  is  the  theory  and 
claim  of  appellant  that  the  property  was 
purchased  and  the  house  erected,  pursuant  to 
an  understanding  that  the  property  was  to 
be  his  property  with  a  right  of  occupation 
in  bis  father  during  his  lifetime.  Respond- 
ent contending  and  the  lower  court  hold- 
ing that  the  purchase  price  of  the  lot  was 
advanced  as  a  loan,  a  decree  was  accordingly 
entered,  establishing  a  lien  for  the  sum  of 
$475  and  $33.70  taxes,  and  directing  the  exe- 
cution of  a  quitclaim  deed.  It  may  be  set 
down  as  a  premise,  from  which  a  correct 
Judgment  must  flow,  that  a  deed  regular  in 
form  is  presumptive  evidence  of  the  highest 
character  that  it  voices  the  irjtention  of  the 
parties.  Devlin  on  Deeds  (2d  Ed.)  §  1136. 
This  court,  acting  in  harmony  with  that 
sentiment  that  would,  arrive  at  the  truth  of 
each  controversy,  has  rejected  from  the  first 
the  common-law  rule  that  testimony  would 
not  be  received  to  show  a  deed  to  be  in 
fact  a  mortgage,  aS  well  as  the  earlier  rule 
of  the  chancery  courts  that  it  would  only  be 
received  to  show  a  fraud  or  mistake,  and  de- 
clared that  the  true  intent  of  the  parties 
may  be  shown  by  any  competent  testimony ; 
but  in  such  cases  the  evidence  relied  upon 
should  be  of  the  most  clear,  cogent  and  con- 
vincing character.  Dabney  v.  Smith,  38 
Wash.  40,  80  Pac.  199 ;  Reynolds  v.  Reynolds, 
42  Wash.  107,  84  Pac.  679.  However,  evi- 
dence Is  a  means  to  ascertain  the  truth,  and, 
where  declarations  of  a  deceased  person 
are  involved,  rules  have  been  declared  by 
statute,  for  it  is  as  important  that  the  truth 
be  protected  as  it  is  that  it  be  declared. 

As  against  the  form  of  the  deed,  respond- 
ent relies  upon  statements  made  by  Patrick 
Dempsey  to  uer,  and  to  the  scrivener  who 
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made  ODt  the  deed,  and  to  her  daughter. 
These  statements  are  to  the  general  effect 
that  the  property  was  to  be  his,  that  the 
adrance  was  in  fact  a  loan,  and  that  the 
property  was  of  a  community  character,  be- 
ing intended  for  a  home  for  himself  and 
wife.  In  no  Instance  was  appellant  present 
at  the  time  these  declarations  are  said  to 
have  been  made.  Nor  are  any  circumstances 
shown  that  would  bind  appellant  to  the  ac- 
Icnowledgment  of  anything  testified  to  by 
these  witnesses.  The  testimony  of  respond- 
ent is  clearly  incompetent  under  the  stat- 
ute. Rem.  &  Bal.  Code,  §  1211.  She  is  not 
only  a  party  to  the  record,  but  is  also  a 
party  in  Interest.  The  testimony  of  tlilrd 
persons  tending  to  prove  declarations  on  the 
part  of  the  deceased  must  likewise  be  re- 
jected, for  the  reason  that  they  are  self-serv- 
ing and  therefore  Incompetent,  or  to  restate 
the  proposition,  they  would  not  be  compe- 
tent if  Patrick  Dempsey  were  alive  and  a 
party  to  the  action — hence  cannot  he  re- 
ceived after  his  death.  Testimony  cannot 
be  given  a  liigber  degree  of  credit  than  it 
is  entitled  to  because  of  the  death  of  a 
party  in  interest 

Counsel  for  respondent  contends  that  state- 
ments made  at  the  time  the  deed  was  exe- 
cuted were  at  least  declarations  against 
Interest,  and  should  be  received  because  they 
show  that  deceased  had  become  the  debtor 
of  appellant  But  this  declaration  of  in- 
debtedness, if  received,  must  be  measured  in 
the  light  of  the  whole  transaction,  and  the 
most  that  could  be  claimed  for  it  is  that  it 
would  raise  a  doubt  In  such  cases  the 
doubt  is  resolved  in  favor  of  the  deed  as 
written,  under  the  rule  requiring  clear  and 
convincing  evidence,  and  the  statements  if 
held  to  be  competent  would  be  unavailing  to 
respondent  Nor  do  we  think,  considering  the 
same  rule,  that  the  fact  that  the  deed  was 
kept  in  the  possession  of  Patrick  Dempsey 
Is  sufficient  to  overcome  the  presumption 
that  the  deed  speaks  its  true  intent  It  Is 
a  circumstance,  but,  if  true,  it  would  not  be 
inconsistent  with  the  lodgment  of  title  in 
appellant. 

Counsel  further  Insist  that  the  declarations 
of  Patrick  Dempsey  should  be  received  as 
a  part  of  the  res  gestse.  We  do  not  under- 
stand the  rule  of  res  gestte  to  apply  when 
the  transactions  and  declarations  of  de- 
ceased persons  are  under  scrutiny  to  the  ex- 
tent of  overcoming  the  statute  which  would 
otherwise  exclude  the  evidence.  .We  have 
given  no  heed  to  the  testimony  of  the  same 
character  offered  by  appellant  but  it  may  be 
pertinent  to  say  that,  if  all  of  the  declara- 
tions offered  by  respondent  be  received,  they 
are  met  by  like  declarations  testified  to  by 
appellant  and  his  witnesses.  So  that,  If  the 
testimony  on  either  side  were  competent,  we 
would  be  brought  back  to  the  original  propo- 
sition that  the  deed  will  not  be  held  to  be 


a  mortgage  where  the  testimony  Is  doubtful 
or  conflicting. 

The  Judgment  of  the  lower  court  is  re- 
vereed,  and  the  cause  remanded,  with  in- 
structions to  enter  such  decree  as  may  be 
consistent  with  this  opinion. 

DUNBAR,  C.  J.,  and  RUDKIN,  MORRIS, 
and  CROW,  JJ.,  concur. 


(24  OU.  848) 
SHANKS  V.  PINKSTON. 
(Supreme  Court  of  Oklahoma.     Nov.  2,  1909.) 

1.  Costs  (§  264*)  —  Appeal  —  Compensation 
OP  Clerk  or  Supbehb  Court. 

The  court  on  bearing  a  motion  to  retaz 
costs  charged  by  the  clerk  of  the  Supreme  Court 
and  not  fixed  by  law,  must  pass  on  the  reason- 
ableness of  each  chari;e,  and  fix  a  reasonable 
fee  for  the  services  rendered. 

[Bid.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  i  1008;   Dec  Dig.  $  264.*] 

2.  Costs  (J  264*)  —  Appeai,  —  Compensation 

OF  CLEBK  of   SnPBEME  COUBT. 

The  court  in  hearing  a  motion  to  retax 
costs  In  favor  of  the  clerk  of  the  court  and  not 
fixed  by  law,  may,  in  determining  the  reason- 
ableness of  vadous  items,  ascertain  the  fees  al- 
lowed by  the  law  of  other  states  for  like  serv- 
ices. 

[Eld.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  i  1007;   Dec.  Dig.  i  264.*] 

3.  Costs  (§  254*)— On  Appeai^-Tbanscbipt— 

STATtJTES. 

The  practice  of  filing  separately  each  paper 
in  the  transcript  or  case-made  and  taxing  a  fee 
therefor  is  in  conflict  with  Wilson's  Rev.  & 
Ann., St.  1903,  i  4739,  requiring  plaintiff  In  er- 
ror to  attach  and  file  with  the  petition  in  error 
the  original  case-made  filed  in  the  court  below, 
or  a  certified  transcript  of  the  record  in  the 
court  below. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec.' 
Dig.  f  254.*] 

On  motion  to  retax  costs.  Granted  In  part 
and  denied  in  part. 

For  former  opinion,  see  24  OkL  82,  103 
Pac.  705. 

PER  CURIAM.  This  is  a  motion  filed  in 
this  court  in  this  cause  on  September  1, 
1909,  to  retax  certain  Items  of  costs  set  forth 
In  said  motion.  As  the  fees  taxed  at  which 
this  motion  is  leveled  are  not  fixed  by  law,  it 
is  our  duty  to  pass  upon  the  reasonableness 
of  each  charge  and  fix  a  reasonable  fee  for 
the  service  rendered.  In  Bohart  v.  Anderson, 
24  Okl.  82,  103  Pac.  742,  this  court  in  the 
syllabus  said:  "When  the  compensation  of 
an  officer  Is  not  fixed  by  law  at  the  time 
he  renders  a  service,  but  it  clearly  appgars 
that  it  was  the  intention  of  the  lawmakera 
that  he  should  receive  a  reasonable  compen- 
sation to  be  fixed  by  law,  until  It  Is  so 
fixed  he  is  entitled  to  a  reasonable  compen- 
sation to  be  determined  by  the  proper  tribu- 
nal." 

In  passing  on  the  same.  In  order  to  de- 
termine the  reasonableness  of  the  various 
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Itemn  of  charge,  we  bave  ascertained  the  fees 
allowed  by  law  to  be  charged  for  like  serv- 
ices by  the  clerks  of  the  Supreme  Court  of 
the  other  states. 

The  followtng  Items  set  forth  In  the  as- 
sailed cost  bill  are  allowed  to  stand  as  taxed, 
and  as  to  them  the  motion  is  overruled;  the 
remaining  items  taxed  as  cost  and  not  here- 
in allowed  as  modified  are  disallowed,  and 
as  to  them  the  motion  is  sustained: 

1908. 

April  so.    To  indezing.  docketlns,  etc t  S  DO 

April  SO.  To  flllng,  entering  petition  in  error  2S 
April  30.    To  Bllng  praeipe  tor  summons  in 

error    K 

April  SO.    To  filing,  entering,  and  issuing  sum- 
mons In  error 1  00 

April  SO.    To  flllng   case-made 2S 

May    ZS.    To  issue  certificate  of  appeal 100 

June     4.    To  return  summons  showing  service  2S 
Aug.    17.    To  filing  defendant's  motion  to  dis- 
miss      15 

Sept.    ZS.    To  filing  service  not  accepted,  pI'S 

briefs    15 

Jan.    IS.    J.  E.  overruling  motion  to  dismiss  50 

Jan.     13.    S   notices 50 

Feb.     17.    Reply  of  pi'ff  to  motion  to  dismiss  25 

April     (.    Motion   to  advance  cases 15 

April     (.    Air.  as  to  facts,  F.  R.  Brennan 25 

April   IS.    J.  B.  overruling  motion  to  advance  50 

April    13.    2  notices ; 50 

Hay     12.    J.  E.  submission 60 

Making  and  certifying  tee  bill 60 

Sberief'a    coats 4  75 

For  filing  15  copies  of  defendant's  briefs,  in 
lieu  of  the  amount  charged,  a  fee  will  be  al- 
lowed   of TC 

For  Issuing  mandate.  In  lieu  of  tbe  amount 
charged  for  filing  same  and  tumlsbed  copy 

of  ayllabus,  a  fee  will  be  allowed  of 2  00 

$17  75 
Making  the  total  amount  of  taxable  costs  here- 
in, less  deposit  of  315 16  00 

LieariDg   amount   due 3  2  75 

In  the  further  taxation  of  costs  the  fol- 
lowing fees  will.  In  the  absence  of  further 
showing,  l>e  deemed  to  be  reasonable: 

For  filing  petition  in  error I    25 

For  flllng  case-made  or  transcript 25 

For    entering.    Indexing,    and    docketing    eacb 

cause  and  taxing  costs 3  00 

For  entering  each  rule,  motion,  or  pleading....  25 
For  entering  eacb  order  of  tbe  court  upon  any 
motion    or    rule,    or    entering   Interlocutory 

judgment    60 

For  administering  an  oatb  to  each  person 23 

For  administering  an  oath  and  giving  certifi- 
cate with  seal 100 

For  entering  each  continuance 25 

For  making  out  and  transmitting  mandate 2  00 

For  making  copies  of  any  papers  or  records  in 
the  clerk's  olBce,  with  or  without  certificates, 

for  each  100  words 10 

For  recording  each  order  and  bond,  tor  each 

100  words   10 

For  staking  and  certifying  fee  bill GO 

For  filing  any  paper  or  instrument  not  herein 

included    26 

For  Issuing  and  transmitting  notice  to  parties  26 

For  flllng  briefs  in  chief 76 

Supplement**,  briefs  (each  party) 60 

The  practice  of  filing  separately  each  paper 
In  the  transcript  or  case-made  and  taxing  a 
fee  therefor,  is,  in  the  opinion  of  this  court. 


in  conflict  with  Wilson's  Rer.  &  Ann.  St 
1903,  {  4789,  and  is  disapproved.  All  tbe 
Justices  concur. 

■  (4  Okl.  Cr.  6S7) 

BUTLER  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  9,  1911.) 

(Bytlabui  &y  the  Court.) 

Cbiminai.  Law  (J  1131*)— Appkai/— Disjiissai. 
—  Abandonment  —  Applicatiow   fob   I'ab- 

DON,   COICKUI'ATJON,    OB  PaBOLE. 

Where  an  appeal  is  pendine  in  this  court, 
and  the  appellant  applies  to  the  Governor  of  tbe 
state  for  a  pardon,  commutation,  or  parole,  sucb 
application  amounts  to  an  abandonment  of  the 
appeal ;  and,  this  fact  t>eiDg  shown  to  tbe 
court,  the  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Kg.  i  1131.»] 

Appeal  from  District  Court,  Choctaw  Coun- 
ty;  D.  A.  Richardson,  Judge. 

A.  J.  Butler  was  convicted  of  murder,  and 
be  appeals.    Dismissed. 

Utterback  &  Hayes,  O.  W.  Richardson,  and 
Jas.  R.  Armstrong,  for  plalntlfT  in  error. 
Chas.  West,  Atty.  Oen.,  and  Cbas.  L.  Moore^ 
Asst.  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  J.  It  has  been  made  known 
to  this  court  that  appellant  has  applied  to 
the  Governor  of  the  state  for  a  pardon,  com- 
mutation, or  parole.  Such  action  upon  tbe 
part  of  appellant  amounts  to  an  abandon- 
ment of  the  appeal.  An  appellant  cannot 
invoke  the  Judgment  of  this  court  upon  tbe 
merits  of  his  appeal,  and  while  supb  appeal 
Is  pending  apply  to  tbe  Governor  of  the  state 
for  a  pardon,  commutation,  or  parole.  Such 
action  is  simply  trifling  with  this  court,  and 
will  not  be  permitted. 

It  having  been  known  to  us  that  tbe  ap- 
pellant in  this  case  has  applied  to  the  Gov- 
ernor of  the  state  for  a  pardon,  commuta- 
tfon,  or  parole,  the  appeal  is  dismissed. 

DOYLE,  J.,  concurs. 

RICHARDSON,  J.,  presided  at  the  trial  of 
this  case  in  the  court  below,  and  took  no 
part  in  tbe  consideration  or  disposition  of 
the  case  In  this  court. 

"=•=■  (4  Okl.   Cr.  C38> 

BARNARD  v.  UNITED  STATES. 
(Criminal  CSourt  of  Appeals  of  Oklahoma. 
Jan.  9, 1911.) 

.  (Byttainf  by  the  Court.) 

Cbiminai,  Law  ({  1181*)— Appbai/— Dismiss- 
Ai/— Ab AN  DONMBNT— Application  fob  Pab- 
DON,  Commutation,  ob  PAKor.E. 

Where  an  appeal  in  a  criminal  case  is 
pending  in  this  court,  and  the  appellant  applies 
to  the  Governor  of  tbe  state  for  a  pardon,  com- 
mutation, or  parole,  such  action  on  the  part  o( 
appellant  amounts  to  an  abandonment  of  tha 
appeal,  and  tbe  appeal  will  l>e  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1131.»] 
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Appeal  froin  District  Court,  Marshall 
County;    D.  A.  Richardson,  Judge. 

Joe  Barnard  was  convicted  of  assault  with 
intent  to  commit  rape,  and  he  appeals.  Dis- 
atlssed. 

Hardy  &  Franklin  and  Eennamer  &  Coak- 
ley.  for  plaintiff  In  error.  Chas.  West,  Atty. 
Gen.,  and  Smith  C.  Watson,  for  the  State. 

PBIl  cm  I  AM,  It  has  been  made  known 
to  this  court  that  the  appellant  In  this  case 
has  applied  to  the  Governor  of  the  state  of 
Oklahoma  for  a  pardon,  commutation,  or 
parole.  Such  action  on  his  part  amounts  to 
an  abandonment  of  the  dppeal.  See  Butler 
▼.  State  (dieclded  at  the  present  term)  112 
Pac.  VA 

The  appeal  Is  therefore  dismissed. 

nicnAKDSON,  J.,  presided  at  the  trial 
of  this  case  In  the  court  below,  and  took  no 
part  in  the  consideration  or  disposition  of 
the  ci^se  In  this  court 


M  Okl.  Cr.  (U) 

nASBBRRT   T.    STATB. 

Criminal    Court    of   Apprals   of  Oklahoma. 

Jan.  9.  1911.) 

(SpUabut  hy  the  Court.) 

CPTMmAI,    IjAW     |{    113.3*)— APPBAL— REtTKAB- 

IHO— OnjF<TioNs  Not  Previouslt  Kaised. 
An  oliji'ction  tlint  thpre  was  a  change  in 
the  prpsidiiig  judge  durinK  the  trial  of  a  cause 
comes  tno  lute  when  tliis  objertioD  is  urced 
for  the  first  time  after  the  cause  has  been  nf- 
firmed  and  upon  motion  for  rehearing,  and 
when  tlie  api>ellate  court  has  judicial  knowl- 
edee  that  the  judce  presiding  during  such 
chance  was  the  regular  judge  of  the  court  in 
which  the  trial  was  had. 

[Kd.  Xote.— For  other  cases,  see  CrfmlnsI 
Low,  Cent.  Uig.  t  29.S4 ;   Dec.  Dig.  t  IIXJ.'J 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  103  Pac.  8(15. 

John  Emiiry,  for  the  motion.  Charles  L. 
Moore,  AssL  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  One  of  the  grounds  relied 
upon  in  the  motion  for  a  rehearing  is  that 
the  record  discloses  the  fact  that  the  Ilon- 
oniliie  \V.  N.  Maben  presided  over  the  court 
in  wiilch  appellaut  was  tried  during  part  uf 
the  time  when  the  testimony  was  being  re- 
ceived and  also  at  the  time  the  verdict  was 
rendered.  This  objection  was  not  relied  up- 
on in  the  motion  for  a  new  trial  and  was  not 
Incorporated  In  the  petition  in  error,  and 
was  not  presented  upon  appeal  when  the  case 
was  first  submitted  to  this  court,  and  the 
record  fails  to  show  that  an  objection  was 
made  in  the  lower  court  upon  the  part  of 
appellant  to  the  fact  that  Judge  Maben  pre- 
sided over  any  part  of  bis  trial.  The  great 
weight  of  aatborlties  Is  to  the  effect  that 
there  cannot  lawfully  be  a  change  of  the 
presiding  judge  during  the  trial  of  a  cause, 
but  the  authorities  are  not  all   to  this  ef- 


fect "A  change  of  the  presiding  Judge  dur. 
lug  the  trial  of  a  cause  is  not  necessarily 
a  cause  for  reversal,  unless  some  special 
harm  or  prejudice  has  resulted  by  reason  of 
such  change."  21  Ency.  PI.  &  Pr.  p.  lOOi:. 
See.  also,  Hendrik  v.  Bell.  84  111.  App.  523; 
Pegalow  T.  State,  20  Wis.  61;  Lamphere  v. 
State,  114  Wis.  19.%  89  N.  W.  128;  Bullock 
V.  Neal.  42  Ark.  279. 

We  take  judicial  notice  of  the  fact  that 
Judge  Mnben  was  the  regular  Judge  of  the 
district  court  of  Lincoln  county,  and  as  such 
he  had  authority  to  preside  over  the  trial 
of  all  cases  therein  pending.  In  view  of  the 
fact  that  the  objection  now  urged  was  made 
for  the  first  time  upon  motion  for  rehearing, 
we  are  of  the  opinion  that  It  comes  too  late. 
The  other  grounds  relied  upon  in  the  motion 
for  rehearing  were  all  fully  considered  In 
the  original  opinion  of  this  court 

Motion  for  'rehearing  is  detded. 


(4  Okl.  Cr.  659) 
TTDINGS  T.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 
6.   1911.) 

(Syllahu*  hy  tht  Court.) 
Criminal  Law    ({  1131*)— Appeai^-Dismib- 

SAL. 

Where  a  plaintiff  in  error  in  a  criminal 
case  becomes  a  fugitive  from  justice,  and  puts 
himself  in  such  place  or  condition  that  he  can- 
not be  made  to  respond  to  any  order  or  judg- 
ment of  the  api>ellate  court  made  in  bis  case 
on  appeal,  bis  appeal  will  be  dismisRed. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  2975;   Dec  Dig.  {  1131.*] 

Appeal  from  Ottawa  County  Court;  W.  Y. 
Qnlgley.  Judge. 

Walter  Tydlngs  was  convicted  of  crimen 
and  brings  error.    Dismissed. 

O.  L.  Rider,  for  plaintiff  in  error.  Fred  8. 
Caldwell  and  Vern  E.  Thompson,  for  the 
State. 

RICHARDSON,  J.  The  state  has  filed  a 
motion  to  dismiss  this  appeal  on  the  ground 
that  plaintiff  in  error  Is  a  fugitive  from  Jus- 
tice, and  Is  not  now  where  he  can  be  made 
to  respond  to  any  order  or  Juilgment  which 
may  be  made  or  rendered  In  this  court  In 
support  of  this  motion  a  certified  copy  of 
the  journal  entry  of  the  district  court  of 
Mayes  county  has  been  Introduced,  sliuwing 
that  plaintiff  In  error  stands  charged  with 
robbery  In  that  court  upon  a  change  of 
venue  from  Ottawa  county,  and  that  on  the 
14th  day  of  June,  1910,  the  case  being  called, 
plaintiff  in  error  made  default  and  a  for- 
feiture was  taken  on  his  bond.  The  affidavit 
of  one  of  his  bondsmen  In  that  case  has  also 
been  filed,  showing  that  plaintiff  In  error  is 
a  fugitive  from  Justice;  that  diligent  search 
has  been  made  for  him;  that  his  bondsmen 
have  offered   a   reward   for   bis   appreben- 
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8ion;  and  that  an  efforts  to  apprehend  him 
and  to  ascertain  his  whereabouts  have  proved 
futile.  No  response  to  the  motion  has  been 
filed  and  no  counter  showing  has  been  made. 

It  was  held  in  Jacobs  v.  State,  3  Okl.  Cr. 
648.  108  Pac  429,  and  to  Tyler  T.  State,  3 
Okl.  Cr.  179,  104  Pac.  919,  26  L.  R.  A.  (N.  S.) 
921,  that  where  a  plaintiff  in  error  becomes 
a  fugitive  from  justice,  and  puts  himself 
to  such  place  or  condition  that  he  cannot  be 
nutde  to  respond  to  any  order  or  Judgment  of 
thte  court  made  In  his  case  on  appeal,  bis 
appeal  will  be  dismissed.  It  therefore  fol- 
lows that  the  motion  in  this  case  should  be 
sustained.  Further,  an  examination  of  the 
case-made  discloses  no  proof  of  notice  of  ap- 
peal, and  this  also  Is  fatal  to  the  appeal. 

The  appeal  is  therefore  dismissed.  All 
concur. 

(4   OU.  Cr.  660) 

JONES  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 

6,  1911.) 

(SvOcbtu  bv  the  Court.) 
Cbiminai,  Law  (§  1069*)— Appeai^Timb  won 

Taking. 

Under  section  6948,  finyder's  Comp.  Laws 
OkL,  an  attempt  on  the  part  of  the  trial  jud^e 
or  court  to  extend  the  time  for  taking  an  appeal 
in  a  misdemeanor  case,  so  as  to  permit  the  fil- 
ing of  the  case  in  the  appellate  court  after  the 
expiration  of  1290  days  irom  the  date  of  the 
judgment  below,  is  inoperative  and  void. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2691-2690;   Dec.  Dig.  i  1069.*] 

Appeal  from  Jackson  County  Court;  W.  T. 
McConnell,  Judge. 

D.  R.  M.  Jones  was  convicted  of  violating 
the  prohibition  law,  and  he  appeals.  Dis- 
missed. 

Johnson,  Morrill  &  Rlegel,  for  plaintiff  to 
error.    Fred  S.  Caldwell,  for  the  State. 

RICHARDSON,  J.  The  judgment  appeal- 
ed from  to  this  case  was  rendered  on  Sep- 
tember 16, 1909,  at  which  time  the  trial  court 
made  an  order  allowing  platotlff  to  error 
120  days  to  make  and  serve  a  case,  and  al- 
lowing the  county  attorney  10  days  In  which 
to  snggest  amendments,  and  requiring' that 
the  case  be  settled  upon  5  days'  notice,  and 
be  filed  in  the  Criminal  Court  of  Appeals 
withto  20  days  after  settlement  and  signing. 
The  case-made  was  filed  to  this  court  on 
March  12,  1910. 

Section  6048,  Snyder's  Comp.  Laws,  pro- 
vides that  In  misdemeanor  cases  the  appeal 
must  be  taken  within  60  days  after  judg- 
ment is  rendered,  except  that  the  trial  court 
or  Judge,  for  good  cause  shown,  may  extend 
the  time  for  the  taking  of  such  appeal,  not 
exceeding  60  days.  Under  this  provision  the 
trial  judge  cannot  extend  the  time  more  than 
60  days,  and  any  attempt  on  his  part  to  ex- 
tend the  time  for  filing  the  petition  In  error 


and  case-made  to  this  court,  so  as  to  permit 
its  being  filed  hereto  after  the  expiration 
of  120  days  from  the  date  of  the  rendition 
of  judgment,  is  tooperatlve  and  void.  In  this 
case  the  petition  to  error  and  case-made 
were  not  filed  to  this  court  until  March  12, 
1910,  178  days  after  the  rendition  of  Judg- 
ment The  state  has  filed  a  motion  to  dis- 
miss the  appeal  on  that  account,  and  the 
motioh  will  be  sustained. 

It  is  therefore  ordered  that  the  appeal 
hereto  be  and  the  same  is  hereby  dismissed, 
and  that  a  mandate  issue  to  the  county  court 
of  Jackson  county  directing  said  court  to 
enforce  its  judgment  and  sentence  to  this 
case.    AU  concur. 


(5  Okl.  Cr.  i> 
JOHNSON  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 
18,  1911.) 

(SyOahit*  ly  the  Court.) 

1.  Criminal  Law  (f  1087*)— AppeaI/— Reookd 
— Plea  to  Imdictme.nt. 

Where  the  record  shows  that  the  defend- 
ant wag  duly  arraigned  and  that  he  demand- 
ed time  in  which  to  plead  to  the  indictment 
and  when  the  case  was  subsequently  called  for 
trial  he  announced  ready  for  trial  and  partici- 
pated In  the  selection  of  the  jury,  and  the 
county  attorney,  after  reading  the  indictment 
to  the  jury,  stated  that  the  defendant  had  plead- 
ed not  guilty  thereto,  and  where  the  instructions 
of  the  court  informed  the  jury  that  the  defend- 
ant had  pleaded  not  guilty,  -this  sufficiently 
shows  that  the  defendant  had  pleaded  to  the  in> 
dictment. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  il  2770.  2771;   Dec.  Dig.  I  10S7.*] 

2.  Rape  (|i  52,  M*)— Cbiminai.  Law  <|  304») 
— Evidence— Judicial  Notice— Bounoak.ie8 

OF    Counties    and    Location    op    Cities 
Therein— SuFFiciBNCY  of  Evidence. 

(a)  For  evidence  sustaining  a  conviction 
for  statutory  rape,  see  opinion,  (b)  A  defend- 
ant may  be  convicted  for  the  crime  of  rape  upon 
the  uncorroborated  testimony  of  the  prosecut- 
ing witness,  (c)  Courts  of  Oklahoma  take  ju- 
dicial notice  of  the  boundaries  of  the  counties 
and  the  location  of  the  cities  and  towus  therein. 
[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  |§  71-76,  83,  84;  Dec.  Dig.  H  52.  54;» 
Criminal  Law,  Cent  Dig.  |  705;  Dec  Dig.  i 
304.»] 

3.  Criminal  Law  (8  9.T4*)  —  New  Trial  — 
Newly  Discovered  Evidence — Sufficien- 
cy OF  Motion— SnowiNO  or  Diligence. 

(a)  Where  a  defendant  filed  a  motion  for 
new  trial  based  upon  alleged  newly  discovered 
evidence,  it  is  not  sufficient  for  him  to  assert 
that  he  had  used  due  diligence  to  discover  this 
evidence  prior  to  the  trial ;  but  he  should  state 
the  facts  with  reference  to  the  question  of  dili- 
gence, so  that  the  court  can  determine  as  to 
whether  or  not  the  diligence  used  was  sufficient 
(b)  I<'or  a  motion  for  new  trial  based  upon  the 
ground  of  alleged  newly  discovered  evidence, 
which  was  altogether  insufficient,  see  opinion. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §§  23(53-2367;    Dec.  Dig.  §  954.*] 

Amieal  from  District  Court,  Marshall  Coun- 
ty;  D.  A.  Richardson,  Judge. 
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Riley  Johnson  was  convicted  of  rape,  and 
be  appeals.     Affirmed. 

F.  E.  Kennamar,  Cbas.  A.  Coakley,  and  I. 
O.  Lewis,  for  appellant.  Smith  C.  Matson, 
Asst  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  J.  First  The  defendant's 
first  assignment  of  error  is  as  follows:  "The 
plaintiff  in  error  was  not  required  or  allowed 
to  plend  before  the  trial  of  the  cause."  The 
record  does  not  sustain  this  assignment  of 
error.  On  the  contrary.  It  shows  that  on 
the  26th  day  of  April,  1009,  the  defendant 
was  duly  arraigned  and  demanded  24  hours 
within  which  to  plead  to  the  indictment  On 
the  3d  day  of  May,  1909,  this  cause  was 
called  for  trial  and  both  the  state  and  the 
defendant  announced  ready  for  trial,  and  a 
Jury  was  duly  Impaneled,  and  that  the  coun- 
ty attorney  thereupon  read  the  indictment  to 
the  Jury  and  stated  that  the  defendant  had 
pleaded  not  guilty.  The  county  attorney 
then  stated  the  case  In  behalf  of  the  state 
to  the  jury,  and  counsel  for  the  defendant 
stated  the  case  to  the  Jury  in  behalf  of  the 
defendant  The  court  Instructed  tho  Jury 
that  the  defendant  had  pleaded  not  guilty. 
These  recitals  In  the  record  are  sufficient 
to  show  that  the  defendant  entered  a  plea 
of  not  guilty.  See  Sam  Wood  v.  State,  4 
Okl.  Or.  — ,  112  Pac.  11. 

Second.  After  the  state  Introduced  its  evi- 
dence, the  defendant  moved  the  court  to  In- 
form the  Jury  that  the  evidence  was  not 
sufficient  to  warrant  a  conviction,  and  to 
advise  the  Jury  to  find  the  defendant  not 
guilty.  This  motion  was  overruled  by  the 
court  to  which  the  defendant  excepted.  This 
prosecution  was  brought  under  the  first  par- 
agraph of  section  2853,  Snyder's  Comp.  'Laws 
Oicl.  1909,  which  is  as  follows:  "Rape  Is  an 
act  of  sexual  Intercourse  with  a  female  not 
the  wife  of  the  perpetrator  under  either  of 
the  following  circumstances:  First  When 
the  female  is  under  the  age  of  16  years." 
Nettle  Fisher,  the  prosecuting  witness,  testi- 
fied that  she  did  not  know  Just  exactly  how 
old  she  was,  but  that  she  thought  that  she 
was  14  years  of  age.  This  evidence  was 
Introduced  without  objection  or  exception 
on  the  part  of  the  defendant.  She  further 
testfded  that  she  was  living  with  her  father, 
Alex  Fisher,  and  that  she  was  acquainted 
with  Robert  Johnson,  and  had  known  him 
for  about  a  year;  that  about  a  year  ago 
before  the  trial  the  witness,  In  company  with 
her  sister  and  brother,  took  supper  with  Rob- 
ert Johnson,  the  appellant;  that  after  sup- 
per Robert  Johnson  carried  her  home  to  her 
father's  house,  and  while  on  the  road  be 
had  sexual  Intercourse  with  her;  this  oc- 
curred at  night;  that  Robert  Johnson  had 
had  sexual  intercourse  with  her  twice  before 
in  the  woods  near  the  home  of  the  wit- 
ness' father.  She  testified  that  as  the  result 
of  this  sexual  Intercourse  she  became  preg- 
nant with  child;  that  Robert  Johnson  at 
this  time  was  living  with  bis  father  lu  the 


town  of  Woodvllle.  Alex  Fisher  testified  that 
he  was  the  father  of  the  complaining  wit- 
ness and  that  he  lived  about  two  miles  from 
Woodvllle;  he  remembered  the  circumstances 
of  Nettie's  going  to  supper  with  Robert  John- 
son about  a  year  before  the  trial  began,  and 
that  Robert  Johnson  came  back  home  with 
her.  He  also  testified  that  at  this  time  Rob- 
ert Johnson  was  paying  attention  to  and  was 
going  with  his  daughter.  He  testified  that 
be  did  not  know  bow  old  the  prosecuting 
witness  was;  that  all  he  had  to  go  by  was 
what  the  doctor  said,  and  that  Dr.  Jones 
had  waited  on  his  wife  when  Nettie  was 
born,  and  that  this  was  the  only  time  that 
Dr.  Jones  had  attended  his  wife  during  child- 
birth. Dr.  B.  A.  Jones  testified  that  he  lived 
at  Woodvllle  and  was  a  physician;  that 
he  knfew  Alex  Fisher  and  Nettle  Fisher ;  that 
the  witness  would  have  resided  at  Woodvllle 
16  years  from  the  6th  of  next  June;  that 
in  the  fall  or  the  next  spring  after  he  came 
to  Woodvllle  be  was  the  physician  of  Alex 
Fisher's  wife  when  her  girl  baby  was  bom; 
and  that  he  never  waited  upon  Alex  Fisher's 
wife  at  any  other  time.  We  think  that  this 
evidence  clearly  makes  a  case  against  the 
defendant  This  court  takes  Judicial  notice 
of  the  boundaries  of  the  counties  and  of  the 
location  of  the  cities  and  towns  therein, 
and  we  therefore  know  that  Woodvllle  is  la 
Marshall  county,  Okl.  The  evidence  of  the 
doctor  is  clear  as  to  the  age  of  the  pr<Me- 
cutlng  witness,  and  brings  her  within  the 
protection  of  the  statute,  whether  or  not 
she  consented  to  her  defilement  The  party 
ravUbed  is  a  competent  witness.  How  far 
she  is  to  be  believed  must  be  left  to  the  Jury, 
and  a  conviction  may  be  had  for  this  offense 
upon  her  uncorrohorated  testimony.  See 
Reeves  v.  Territory,  2  Okl.  Or.  358,  101  Pac. 
1039.  It  would  Indeed  be  a  harsh  and  unjust 
rule  of  law  that  would  require  corrobora- 
tion of  that  which  in  the  very  nature  of 
things  In  many  cases  could  not  be  corrobo- 
rated. We  therefore  hold  that  the  court  did 
not  err  In  refusing  to  advise  the  Jury  to  ac- 
quit the  defendant 

Third.  The  defendant  filed  a  motion  for 
new  trial  upon  the  ground  of  newly  discov- 
ered evidence,  and  claims  that  if  a  new 
trial  were  granted  blm,  he  would  be  able  to 
prove  by  MoUie  Ingram  and  Lou  Johnson 
that  the  prosecuting  witness  in  this  case  was 
over  16  years  of  age  at  the  time  of  the 
commission  of  this  offense.  Defendant  al- 
leges that  since  his  arrest  on  the  charge  of 
this  case  he  has  been  confined  in  Jail  and 
been  unable  to  make  any  inquiries  with  ref- 
erence to  the  testimony  in  the  case;  that 
he  has  used  all  reasonable  diligence  In  pro- 
curing evidence  In  his  behalf;  and  that  he 
did  not  discover  the  testimony  of  the  said 
Lou  Johnson  and  MolUe  Ingram  until  after 
bis  conviction.  Defendant  stated  that  he  bad 
exercised  due  diligence  In  procuring  testlmo- 
'uy  in  his  behalf  before  the  trial  began.  This 
Is  merely  the  statement  of  a  conclusion.    Sucb 
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an  affidavit  should  state  the  facts,  so  as  to 
enable  the  court  to  see  that  due  diligence  had 
been  exercised.  The  record  shows  that  the 
father  of  the  defendant  resided  at  Wood- 
Tille.  With  the  least  efTort  on  the  part  of 
the  defendant  or  his  counsel  he  should  have 
been  In  possession  of  the  alleged  facts  set 
up  in  his  motion  for  new  trial  long  l>efore  the 
trial  of  this  case  tooli  place.  The  record  far- 
ther shows  that  the  verdict  was  rendered 
against  the  defendant  the  same  day  on  which 
the  motion  for  new  trial  was  filed.  No  ex- 
planation was  made  as  to  how  or  why  it 
was  that  the  defendant  could  discover  this 
testimony  as  soon  as  he  was  convicted,  but 
could  not  find  it  out  before  the  trial.  De- 
fendant had  had  a  preliminary  trial  at  which 
tlie  state's  evidence  was  introduced,  and  In 
which  he  was  represented  by  the  same' coun- 
sel who  represented  him  in  the  final  trial. 
The  town  of  Woodvllle  Is  about  15  miles  from 
the  county  seat  where  the  trial  took  place. 
It  Is  not  alleged  that  counsel  for  the  defend- 
ant even  visited  Woodvllle  to  make  any  in- 
vestlgiitlo-s  in  behalf  of  their  client;  that 
the  defendant  or  his  counsel  ever  even  re- 
quested the  father  of  the  defendant  who  re- 
sided at  Woodvllle,  to  make  any  investiga- 
tions as  to  the  facts  of  the  case.  They  rest- 
ed their  defense  entirely  upon  the  hope  tbnt 
the  Jury  would  believe  the  testimony  of  the 
defendant  rather  than  the  testimony  of  the 
prosecuting  witness.  Under  these  circum- 
stances it  was  too  late,  after  the  conviction, 
to  begin  to  exercise  that  diligence  which 
should  have  been  exercised  before  the  trial. 
Counsel  cannot  remain  idle  before  a  trial 
and  after  there  has  been  a  conviction  dis- 
cover evidence  which  they  could  have  dis- 
covered prior  to  the  trial  by  the  exercise 
of  diligence,  and  thereby  obtain  a  new  trial. 
The  trial  of  a  criminal  case  is  a  very  seri- 
ous matter,  and  the  law  requires  that  defend^ 
ants  and  those  representing  them  must  be 
diligent  in  preparing  to  defend  their  cases. 
It  Is  their  duty  to  prepare  their  cases  for 
trial  before  a  conviction  has  been  had.  The 
Jury  saw  and  beard  all  of  the  witnesses  in 
this  case.  They  accepted  the  testimony  for 
the  state  and  rejected  that  for  the  defense. 
We  cannot  say  that  they  were  not  Justified 
In  so  doing. 

The  Judgment  of  the  lower  court  is  there- 
fore in  all  things  affirmed. 

ARiMSTRONO    and   DOYLE,   JJ.,   concur. 


(4  Okl.  Cr.  58S> 

BOUCHER  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 

6,  1911.) 

(SyllabuM  hv  the  Court.) 

Criminal  Law  (8  10.38*)— Tbiai-— Objections 
— i.nstructions. 

When  the  evidence  in  a  criminal  case  is 
eoncludpd,  the  judge  should  give  coudkcI  for  the 


state  and  counsel  for  the  defendant  an  op- 
portunity to  submit  any  written  instructions 
which  they  may  desire  to  be  given  to  the  jury, 
and  should  also  give  coonsel  an  opportunity  to 
be  heard  either  In  support  of  or  in  opposition 
to  instructions  to  be  given  to  the  jury,  and  the 
court  should  require  counsel  for  the  defendant, 
upon  such  heariDK,  to  point  out  what  objec- 
tioD^,  if  any,  they  nave  to  the  instructions  given 
to  the  jury,  and  these  objections  should  be  in- 
corporated in  the  record. 

|kd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  2G46;   Dec.  Dig.  i  1038.*] 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  111  Pac.  lOOti. 

PEnt  CURIAM.  Counsel  for  the  appellant 
on  motion  for  rehearing  insist  that  the  in- 
structions in  this  case  were  properly  excepted 
to,  and  they  refer  to  the  case-made  for  the 
verification  of  this  statement 

After  the  court  bad  given  Its  charge  to 
the  Jury,  connsei  for  the  defendant  stated  in 
open  court:  "The  defendant  desires  to  ex- 
cept to  each  and  every  paragraph  of  the 
court's  instructions  to  the  Jury."  It  Is  true 
that  in  the  case  of  Prank  Buck  v.  Terr.,  1 
Okl.  Cr.  517.  98  Pac.  1017,  this  court  did  con- 
sider similar  exceptions  to  the  instructions 
given,  but  upon  more  mature  reflection  we 
are  satisfied  that  we  were  in  error  in  this 
particular.  The  action  of  the  court  in  con- 
sidering Buck's  Case  could  not  have  operated 
to  the  injury  of  appellant  in  this  case,  be- 
cause that  case  was  not  decided  by  this  court 
until  the  nth  day  of  January,  1009.  while 
the  exceptions  which  are  presented,  here 
were  taken  by  the  defendant  on  the  17th  day 
of  October,  1906,  nearly  three  months  before 
the  rendition  of  the  opinion  In  the  Buck 
Case.  We  think  that  paragraph  S,  J  0^23, 
Snyder's  Comp.  Laws  Okl.  1909.  is  de<-lslve 
of  this  question.  Said  paragraph  Is  as  fol- 
lows: "When  the  evidence  is  couclude<l,  the 
attorneys  for  the  prosecution  may  submit 
to  the  court  written  Instructions.  If  the 
questions  of  law  involved  in  the  instructions 
are  to  be  argued,  the  court  shall  direct  the 
Jury  to  withdraw  during  the  argument  and 
after  the  argument,  must  settle  the  Instruc- 
tions, and  may  give  or  refuse  any  lustruc- 
tions  asked,  or  may  modify  the  same  as  he 
deems  the  law  to  be.  Instructions  refused 
Rhnll  be  marked  in  writing  by  the  Judge.  If 
modified,  modification  shall  be  shown  In  the 
Instructions,  and  by  refusal  to  give  Instruc- 
tions or  the  modification  thereof,  shall  be 
deemed  to  be  excepted  to.  When  the  Instruc- 
tions are  thus  settled,  the  jury.  If  sent  out 
shall  be  recalled  and  the  court  shall  there- 
u|ion  read  the  Instructions  to  the  jury." 

This  section  clearly  contemplates  that  in- 
structions to  Juries  in  criminal  cases  sbonid 
be  settled  before  they  are  read  to  the  Jury, 
and  that  If  counsel  have  any  instructions 
which  they  desire  to  be  given,  or  if  they 
have  any  objections  to  any  Instructions  pro- 
posed  to  be  given   by   the  court   it  Is  the 
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privilege  and  duty  of  ooanoel  to  point  out 
such  matters  to  the  court  t>efore  the  instruc- 
tions are  read  to  tbe  Jury.  This  Is  fair  to 
all  parties  concerned,  and  Is  necessary  to  tbe 
proper  administration  of  justice.  It  gives 
tbe  Judge  an  opportunity  to  correct  any  er- 
rors which  be  may  have  made,  and  It  gives 
tbe  county  attorney  an  opportunity.  If  be 
tblniis  tbe  charse  of  the  court  is  erroneous, 
to  Join  with  the  defendant  In  requesting 
that  such  error  he  corrected.  If  counsel  de- 
sire to  make  objections  to  the  instructions 
wblcb  the  court  proposes  to  give  to  tbe  Jury 
and  requests  permission  to  do  so.  It  would 
be  error  on  tbe  part  of  the  trial  court  to  re- 
fuse to  give  counsel  such  opportunity;  but 
In  the  al>sence  of  any  such  request  apT>enr- 
ing  in  tbe  record  in  this  case,  we  are  of  the 
opinion  that  tbe  exceptions  attempted  to  be 
talcen  by  counsel  for  tbe  defendant  are  alto- 
gether insufficient  Tbe  Instructions  given 
are  not  above  criticism,  but  in  tbe  light  of 
the  evidence  they  are  not  such  as  should 
•work  a  reversal  of  the  verdict  The  evidence 
In  tbe  case  would  support  a  verdict  for  mur- 
der, and  we  think  that  the  appellant  should 
congratulate  himself  upon  tbe  zeal  and  abili- 
ty of  bis  counsel  in  securing  a  verdict  of 
manslaughter  with  the  lowest  possible  pun- 
Isbment 

The  motion  for  rehearing  la  therefore  de- 
nied. 

«  OM.  Cr.   636) 

O'BRTAN,  County  Judge,  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 

0,  1011.) 

(St/llahut  by  the  Court.) 

COTIBTS  (»  240%.»   New,  vol.  8,  Key  No.  Se- 
ries)— Jurisdiction— ItEMOVAL  from  Office. 
Tlie  Supreme  Court  has  jurisdiction  of  ap- 
peals Id  prosecutions  for  tiie  removal  oiE  officers. 

Appeal  from  District  Court  Woodward 
County;  R.  H.  Loofbourrow,  Judge. 

Proceedings  against  T.  L.  O'Bryan,  County 
Judge,  to  remove  him  from  office.  Judgment 
of  removal,  and  defendant  appeals.  Dis- 
missed. 

C.  W.  Herod,  S.  M.  Smith,  and  D.  P.  Mar- 
nm,  for  appellant  Smith  C,  Matson,  Asst. 
Atty.  Gen.,  for  tbe  State. 

FURMAN,  P.  J.  This  case  has  been  passed 
upon  by  tbe  Supreme  Court  26  Okl.  470, 
100  Pac.  301.  There  being  doubt  as  to  which 
court  had  appellate  jurisdiction  of  this  class 
of  cases,  an  appeal  was  prosecuted  to  l>otb 
courts.  Tbe  Supreme  Court  took  Jurisdic- 
tion of  the  case,  and  reversed  the  Judgment 
of  conviction  upon  the  merits.  We  concur  in 
tbe  opinion  that  tbe  Criminal  Court  of  Ap- 
peals has  no  jurisdiction  In  this  class  of 
cases.    See  State  v.  Alexander,  111  Pac.  655. 

This  appeal  is  therefore  dismissed. 

DOTLE  and  RICHARDSON,  JJ.,  concur.     ' 


(4    Okl.  Cr.   657) 
SCOTT  T.  STATBl 
(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 
5,  1911.) 

(8yVohu$  ly  the  Court.) 

1.  Cbiminal  Law  ({  1069*)— Appeal  —  Tnn 
OF  Taking. 

When  tbe  time  fixed  bf  statute  or  desig- 
nated by  tbe  court  for  taking  an  appeal  has 
expired,  tbe  court  or  judge  boa  no  power  there- 
after to  extend  the  same. 

(Ed.  Note.— For  other  cases,  see  Criminal 
I>aw.  Dec.  Dig.  S  lOCO.*] 

2.  Criminal  Law   (|  1009*)— Appeal— Case- 
Made— 'Signing  AND  Settling. 

A  case-made  cannot  be  settled  and  signed 
by  a  judge  who  did  not  try  tbe  case. 

[E2d.  Note. — For  otlier  cases,  see  Criminal 
Law,   (3ent   Dig.   (i  2^506-2880;    Dec.   Dig.   i 

Appeal  from  Washita  County  Ck>urt;  J.  A. 
Duff,  Special  Judge. 

W.  P.  Scott  was  convicted  of  a  misde- 
meanor, and  appeals.    Dismissed.  - 

Bumette  &  Beets,  for  plaintiff  in  error. 
Fred  S.  Caldwell,  for  tbe  State. 

RICHARDSON,  J.  This  cause  was  tried 
by  a  special  Judge,  and  Judgment  was  ren- 
dered on  October  27,  1909.  No  extension  of 
tbe  time  for  serving  a  case  and  for  taking 
the  appeal  was  requested  and  none  was  made 
at  that  time:  but  on  November  6,  1909,  the 
court  made  an  order  giving  plaintiff  in  error 
50  days  to  make  and  serve  a  case,  the  county 
attorney  10  days  to  ^  suggest  amendments 
thereto,  and  requiring  \bat  the  same  be  set- 
tied  and  signed  within  five  days  thereafter. 
Tbe  time  for  taking  tbe  appeal  was  not  ex- 
tended. On  December  27,  1909,  plaintiff  in 
error  applied  to  L.  R.  Shean,  the  regular 
judge  of  the  county  court  for  an  extension 
of  time  in  which  to  file  bis  petition  in  er- 
ror and  case-made  in  this  court  alleging  that 
on  December  24,  1909,  within  the  time  there- 
tofore flxed  by  the  court  he  bad  attempted  to 
present  bis  case  to  the  regular  Judge  for  set- 
tlement and  signing,  but,  on  account  of  tbe 
absence  of  said  Judge  from  bis  office,  it  was 
impossible  to  have  tbe  same  settled  and 
signed  within  the  time  flxed.  Thereupon,  on 
December  27,  1909,  tbe  regular  Judge  made 
an  order  extending  the  time  for  filing  the 
petition  In  error  and  case-made  in  this  court 
to  January  7,  1910.  The  regular  judge,  L.  B. 
Shean,  settled  and  signed  tbe  case-made,  stat- 
ing in  bis  certificate,  wblcb  is  dated  Decem- 
ber 24,  1909,  that  It  contains  a  true  and  cor- 
rect statement  of  all  the  evidence,  findings, 
and  proceedings  bad  in  said  cause.  It  was 
not  settled  and  signed  by  tbe  special  Judge 
who  tried  tbe  cause.  The  appeal  was  filed 
in  this  court  on  January  6,  1910. 

Tbe  appeal  must  be  dismissed  for  two  rea- 
sons. The  court  not  having  extended  the 
time  within  which  tbe  appeal  could  be  taken 
before  tbe  expiration  of  the  statutory  period. 
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under  section  6948,  Snyder's  Conjp.  Laws 
Okl.  1909,  requjrlng  appeals  In  misdemeanor 
cases  to  be  taken  within  60  days  after  ren- 
dition of  Judgment  unless  the  time  be  extend- 
ed, It  was  Imperative  that  the  appeal  be  filed 
In  this  court  within  60  days  from  October  27, 
1909,  and  said  60  days  expired  on  December 
26,  1009.  After  the  same  had  expired,  the 
court  or  judge  could  not  on  December  27, 
1909,  extend  the  time  for  taking  the  (ippeal. 
In  the  next  place,  the  case-made  is  not  certi- 
fied by  the  Judge  who  tried  the  cause.  The 
regular  judge  of  the  county  court,  who  did 
not  try  the  case,  could  not  officially  know 
and  had  no  power  to  certify  to  this  court 
what  the  evidence  and  proceedings  in  said 
cause  were.  It  was  necessary  that  the  case- 
made  be  settled  and  signed  by  the  special 
Judge  who  tried  the  cause. 

The  appeal  Is  therefore  dismissed,  and  a 
mandate  will  issue,  directing  the  county 
court  of  Washita  county  to  enforce  its  judg- 
ment herein. 

FURMAN,  P.  J.,  and  DOYLE,  J,  concur. 


(19  Idaho,   150) 

MONICAL  y.   NORTHERN  PAG.   RT.   CO. 
(Supreme  Court  of  Idaho.    Dec.  31,  1910.) 

(BylUihut  by  the  Court.) 

Railroads  (J  411*)— Kiixiwo  Stock— Liabil- 
ity FOB. 

Under  the  provisions  of  section  2815,  Rev. 

Codes,  held,  that  the  evidence  In  this  case  is 

sufficient  to  support  the  verdict  of  the  jury. 
[Ed.   Note.— For  other  cases,   see   Railroads, 

Cent.  Dig.  §|  1409-1450;  Dec.  Dig.  {  411.*] 

Appeal  from  District  Court,  Shoshone 
County ;  W.  W.  Woods,  Judge. 

Action  by  James  Monical  against  the 
Northern  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

E.  J.  Cannon  and  Featberstone  &  Fox,  for 
appellant  Walter  H.  Hanson,  for  respond- 
ent. 

SULLIVAN,  C.  J.  This  action  was  brought 
under  the  provisions  of  'section  2815,  Rev. 
Codes,  to  recover  fo^  the  killing  of  a  horse 
by  the  appellant  railway,  because  of  the 
failure  of  appellant  to  fence  Its  right  of 
way  where  the  accident  occurred.  All  of  the 
material  allegations  of  the  complaint  were 
put  In  issne  by  the  answer.  The  case  was 
tried  first  in  a  Justice's  court,  and  judgment 
there  rendered  against  the  defendant,  and 
was  then  appealed  to  the  district  court,  and 
judgment  there  rendered  in  favor  of  the 
plaintiff,  who  is  respondent  here.  This  apt- 
peal  is -from  the  Judgment  and  order  deny* 
ing  a  new  trial. 

The  question  of  negligence  in  the  opera- 
tion of  appellant'ci  train  of  cars  by  which  the 
animal  was  killed  is  not  raised.    The  only 


question  presented  on  this  appeal  Is  wlielb' 
er  under  the  evidence  the  railroad  company 
was  required  by  the  provisions  of  section 
2815,  Rev.  Codes,  to  fence  its  track  at  the 
point  where  the  animal  was  killed.  Said  sec- 
tion is  in  part  as  follows:  "Every  railroad 
company  operating  any  steam  or  electric  rail- 
road in  this  state,  shall  erect  and  maintain 
lawful  fences  not  less  than  four  feet  high 
on  each  side  of  its  road,  where  the  same 
passes  through,  along  or  adjoining  enclosed 
or  cultivated  fields  or  enclosed  lands,  with 
proper  and  necessary  openings  and  gates 
therein,  and  farm  crossings;  and  also  con> 
struct  and  maintain  cattle  guards  at  all  high- 
way crossings  where  fences  are  required  as 
aforesaid,  suitable  and  sufficient  to  prevent 
horses,  cattle,  mules  or  other  animals  from 
getting  on  the  railroad.  *  •  •  If  any 
corporation  aforesaid  fail,  neglect  or  refuse 
for  and  during  the  period  of  three  montlis 
after  ■  the  completion  of  its  road  through  or 
along  the  fields  or  enclosures  hereinbefore 
named,  to  erect  and  maintain  any  fence, 
opening  gates,  farm  crossings  or  cattle  guards 
as  herein  required,  and  after  having  received 
not  less  than  thirty  days'  notice  requiring 
them  BO  to  do,  then  the  owner  of  such  fields 
or  enclosures  may  erect  and  maintain  such 
fences,  opening  gates,  farm  crossings,  and 
cattle  guards,  and  shall  thereupon  have  a 
right  to  sue  and  recover  from  such  corpora- 
tion in  any  court  of  competent  Jurisdiction, 
the  full  value  of  the  same." 

The  question  whether,  nnder  the  provi- 
sions of  said  section  and  the  evidence  in  the 
case,  the  railroad  company  was  required  to 
fence  its  railroad  right  of  way  at  the  place 
where  the  said  horse  was  killed,  was  submit- 
ted to  the  Jury  by  the  court  under  proper 
instructions,  and  we  think,  from  all  of  the 
evidence  contained  in  the  record,  that  the 
jury  was  justified  in  finding  for  the  plain- 
tiff. The  evidence  shows  that  at  the  place 
where  the  horse  was  killed  the  plaintiff  had 
an  indosure  containing  two  or  three  acres 
of  ground,  and  that  there  were  other  small 
inclosures  along  said  tract. 

The  judgment  must  therefore  be  affirmed, 
and  It  is  so  ordered,  with  costs  in'  favor  of 
the  respondenti 

AILSHIE,  J.,  concura 


(19  Idaho.  16) 
HOME  LAND  OO.  v.  OSBORN  et  al. 
(Supreme  .Court  of  Idaho.    Dec.  27,  1910.) 

fSvttahvt  hv  *h0  Oourt.) 

1.  Bn.L8  AND  Notes  (§  220*)-<rBAir8FEit— Va- 
lidity—Action  ON  Note. 

Where  bank  M.  transmits  a  promissory 
note  owned  by  it  to  l>ank  E.,  and  guarantees 
the  payment  thereof,  and  bank  E5,  thereupon 
pays  to  bank  N.  the  face  value  of  snch  note, 
with  the  further  agreement  that  the  transferee 
shall  receive  8  per  cent  interest  on  the  same. 


•Vor  othwr  caus  lea  same  topic  and,  section  NUHBBR  In  Deo.  Dig.  ft  Am.  Die.  Kcqr  No.  Bortea  ft  Eep'r  laduM 


Digitized  by 


^OO 


gie 


Idaho) 


flOME  LAND  OO.  t.  OSBORN 


T65 


and  that  bank  N.  shall  receive  the  difference 
between  8  per  cent,  and  the  rate  of  interest 
which  the  note  bears,  and.  when  inatallmenta 
of  interest  fall  due,  bank  E.  charges  the  same 
to  bank  N.,  and  draws  for  the  amount,  and 
.bank  N.  responds  by  paying  the  same  and  col- 
lects from  the  maker  of  the  note,  and  thereafter 
and  prior  to  the  payment  of  the  principal  bank 
R  sells  and  transfers  the  note  to  H.  &  Co., 
keU,  that  the  title  to  the  note  had  passed  to 
bank  E.,  and  that  it  had  a  right  to  sell  and 
transfer  the  note,  and  that  (be  holder  thereof 
may  maintain  its  action  for  the  collection  of 
the  same. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  491 ;   Dec.  Dig.  f  220.*] 

2.  Bills  and  Notes  (|  524*)— Right  of  Ac- 
tion— Possession— Pbmdmptions. 

Under  the  provisions  of  sections  3508,  3848, 
Rev.  Codes,  the  person  in  possession  of  a  nego- 
tiable promissory  note  is  presumed  to  be  the 
owner  and  holder  thereof,  and  may  sue  thereon. 
[Eid.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  %i  1826-1831 ;  Dec.  Dig.  i  524.*] 
8.  Bills  and  Notes  (|  527*)- Action  on 
NoT»— Evidence— CwcDiTB. 

The  (acts  in  this  case  examined,  and  held 
to  show  the  defendant  and  appellant  entitled  to 
a  credit  of  $400  more  than  was  allowed  by  the 
Jury. 

(Eid.  Note. — For  other  cases,  see  Bills  and 
Notea,  Cent  Dig.  {{  1847,  1852;  Dec.  Dig.  { 
627.»] 

Appeal  from  District  Court,  Nez  Peroe 
County;   Edgar  C.  Steele,  Judge. 

Action  by  the  Home  Land  Company 
against  J.  E.  Osbom  and  the  Bank  of  Nez 
Perce.  Judgment  for  plaintiff,  and  defend- 
ant bank  appeals.    Modified  and  affirmed. 

This  is  an  action  upon  a  promissory  note 
Instituted  by  the  respondent  as  the  holder 
thereof  against  the  defendants  J.  E.  Osbom 
as  the  maker  and  the  bank  of  Nez  Perce  as 
guarantor.  The  note  was  executed  and  de- 
livered by  Osbom  for  the  sum  of  $2,500,  pay- 
able to  the  order  of  J.  A.  Schultz.  Schultz 
assigned  and  transferred  the  note  to  the 
First  National  Bank  of  Nez  Perce.  The 
bank  thereafter  discounted,  or,  as  stated  In 
the  pleadings  and  by  the  witnesses,  "redls- 
counted,"  the  note  to  the  Effingham  State 
Bank  of  Effingham,  III.  This  transaction 
according  to  the  evidence  occurred  as  fol- 
lows: The  First  National  Bank  of  Nez 
Perce  had  an  arrangement  with  the  Effing- 
ham State  Bank  whereby  It  sent  promissory 
notes  to  the  latter  bank  and  guaranteed  the 
payment  of  the  same,  and  thereupon  receiv- 
ed from  the  Effingham  bank  the  face  value 
of  the  notes.  It  was  further  understood 
that,  where  a  note  bore  interest  at  12  per 
cent,  the  Effingham  bank  should  receive  8 
per  cent  and  the  difference  should  go  to  the 
First  National  Bank  of  Nez  Perce;  and, 
where  a  note  bore  10  per  cent,  the  Effing- 
ham bank  should  receive  7  per  cent,  and 
the  difference  should  go  to  the  Nez  Perce 
bank.  This  note  was  held  by  the  Efflngliam 
bank  for  some  time,  and  as  interest  would 
fall  due  it  was  charged  up  to  the  First  Na- 
tional Bank  of  Nez  Perce,  and  the  latter 


bank  would  charge  Itself  with  the  amount 
of  interest  and  credit  the  Effingham  bank 
accordingly.  In  the  meanwhile  it  collected 
from  the  maker  of  the  note  either  $800  or 
$1,200.  As  to  which  sum  it  collected,  there 
is  at  least  an  apparent  conflict  in  the  evi- 
dence. Prior  to  the  maturity  of  this  note, 
the  First  National  Bank  of  Nez  Perce  sur- 
rendered its  cliarter,  but  prior  to  doing  so 
the  bank  of  Nez  Perce  was  organized  under 
the  state  law  as  a  state  banking  institu- 
tion, and  took  over  all  the  assets' of  the  First 
National  Bank,  and  agreed  to  assume  all 
the  liabilities  of  the  First  National  Bank, 
which  included  its  guaranty  on  this  note. 
About  that  time  or  soon  thereafter  the  Bf- 
flngham  bank  sold,  assigned,  and  transfer- 
red the  note  to  the  plaintiff  herein,  Home 
Land  Company.  Tliis  action  was  thereaft- 
er instituted  against  the  bank  of  Nez  Perce 
on  Its  guaranty,  and  Osbom,  the  maker  of 
the  note,  for  the  collection  thereof.  No  serv- 
ice of  process  was  had  on  the  defendant 
Osbom,  and  tlie  action  proceeded  against 
the  bank  alone.  Judgment  was  entered  in 
favor  of  the  plaintiff,  and  the  bank  appealed. 

Eugene  O'Neill,  for  appellant    Charles  L. 
McDonald,  for  respondent 

AXLSHIE,  J.  (after  stating  the  facts  as. 
above).  A  great'  number  of  errors  have  been 
assigned  on  the  admission  and  rejection  of 
evidence  and  the  giving  of  certain  instmc- 
tions  by  the  court  and  the  refusing  to  give 
others,  but  they  all  revolve  about  the  lead- 
ing and  decisive  question  presented  by  ap- 
pellant to  the  effect  that  the  note  sued  on 
was  merely  a  pledge  in  the  hands  of  the 
Efflngliam  bank,  and  that  the  title  to  the 
same  never  passed  to  the  bank,  and  that  the 
bank  was  unable  to  pass  title  to  the  re- 
spondent in  this  case.  If  that  question 
should  be  resolved  against  the  contention 
of  appellant,  the  other  assignments  of  error' 
can  prove  of  no  avail.  The  Effingham  bank 
took  the  paper  and  paid  the  face  value 
thereof.  The  transaction  was  not  accompa- 
nied by  any  pledge  agreement  The  assignor 
and  holder  of  the  paper,  the  First  National 
Bank  of  Nez  Perce,  guaranteed  the  payment 
of  the  note.  The  collections  of  interest  were 
made  through  the  First  National  Bank  of 
Nez  Perce.  In  other  words,  the  Effingham 
bank  did  not  call  directly  on  the  maker  of 
the  note  for  interest,  and  presumably  did 
not  expect  to  call  directly  on  the  maker  for 
the  principal  when  due,  but  it  called  on  the 
guarantor,  the  First  National  Bank  of  Nez 
Perce,  which  responded  in  the  payment  of 
interest  as  the  same  fell  due,  and  it  accord- 
ingly called  on  the  maker  for  the  same. 
The  guarantor  therefore  performed  the  du- 
ties of  a  collecting  agent  solely  for  the  pro- 
tection of  its  guaranty  on  the  paper  and  a 
profit  of  4  per  cent  Interest,  which  repre- 
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sented  the  difference  between  the  rate  the 
note  bore  and  the  rate  the  EfBngbani  bank 
was  to  accept. 

These  facts,  however,  did  not  reduce  thlf 
transaction  Involving  negotiable  commercial 
paper  to  the  mere  condition  of  a  pledge. 
In  applying  the  law  governing  pledges  of 
goods  and  chattels  to  that  of  negotiable  pa 
per,  some  distinctions  must  be  observed  lu 
the  matter  of  presumptions  growing  out  of 
the  transactions.  A  deiraslt  of  the  ordinary 
personal  property  as  collateral  for  the  pay- 
ment of  a  loan  carries  with  It  certain  pre- 
sumptions which  would  not  arise  on  the 
transfer  of  commercial  paper  where  the 
~  face  value  thereof  Is  paid  for  the  same.  In 
other  words,  in  the  absence  of  a  si)eclflc 
agreement  or  understanding  that  It  sboulr 
be  a  pledge,  the  law  of  negotiable  Instrc- 
ments  raises  the  presumption  that  title  tuia 
passed,  and  that  the  holder  thereof  is  tht 
owner  and  entitled  to  maintain  his  actior 
thereon  for  the  recovery  thereof.  See  sec- 
tions 3508,  3648,  Rev.  Codes;  Craig  v.  Palo 
Alto  Stock  Farm,  16  Idaho,  701,  102  Pac. 
393.  Under  the  facts  as  disclosed  by  the 
record  in  this  case,  it  is  clear  to  us  tliat  thp 
bank  of  Effingham  took  title  to.  the  note 
sued  upon  and  was  entitled  to  maintain  its 
.action  thereon  for  the  collection  of  the 
same.  It  had  a  right  to  sell  and  transfer 
the  paper  to  the  respondent.  We  find  no 
error  of  law  which  would  either  call  for  or 
Justify  a  reversal  of  the  Judgment  in  this 
case. 

One  question  of  fact,  however,  would  seem 
to  require  a  modification  of  the  Judgment. 
It  is  contended  by  appellant  that  $1,200  had 
been  paid  on  the  note,  while  the  respond- 
ent claims  that  only  $800  was  paid,  and  the 
Jury  allowed  only  $800  on  Interest.  The  in- 
dorsements on  the  note  as  pleaded  are  as 
follows:  "Interest  paid  to  March  4,  1907; 
interest  paid  to  March  4,  1909."  The  note 
bears  date  March  4,  1905,  and  bears  inter- 
est at  the  rate  of  12  per  cent  per  annum. 
The  cashier  of  the  Bank  of  Nez  Perce  tes- 
tified tliat  the  bank  books  showed  under 
date  of  March  2,  1908,  a  deposit  In  favor 
of  the  EQlngbam  State  Bank  of  $800  received 
from  Osborn.  He  further  testified  that  the 
books  showed  that  In  January,  1909,  "there 
was  charged  to  the  account  of  the  Effing- 
ham State  Bank  on  account  of  Osbom 
$400."  The  witness  further  says:  "The 
record  shows  that  there  was  $400  deposited 
for  the  benefit  of  the  Effingham  State  Bank. 
•  •  •  The  record  shows  that  Effingham 
for  Osbom  got  $400  for  interest  about  that 
time."  The  record  is  somewhat  confnsiug 
as  to  the  date.  At  one  place  it  states  Jan- 
uary 18  and  at  another  place  January  6, 
1909.  The  witnesses  seem  to  adhere  sub- 
stantially to  these  statements,  but  on  cross- 
examination  there  Is  some  confusion  intro- 


duced into  the  record  which  evidently  had 
the  tendency  to  lead  the  Jury  to  conclude 
that  only  $800  had  been  paid  on  the  note. 
As  we  read  the  record,  however,  we  do  not 
find  any  substantial  dispute  or  denial  of  the 
proposition  that  $1,200  was  received  on  ac- 
count of  this  note. 

We  have  concluded  to  order  a  conditional 
modification  of  the  Judgment  by  reducing  it 
In  the  sum  of  $400,  provided  the  plaintiff 
herein  within  30  days  after  the  going  down 
of  the  remittitur  file  a  waiver  of  that  sum 
and  an  acceptance  of  the  Judgment  reduced 
in  the  sum  of  $400.  Upon  failure  to  do  so, 
a  new  trial  will  be  granted.  Judgment  mod- 
ified as  above  stated.  The  total  costs  of 
printing  the  transcript,  brief  of  respondent, 
and  40  pages  of  appellant's  brief,  and  the 
other  taxable  costs  in  the  case  will  be  divid- 
ed equally  between  the  appellant  and  re- 
spondent. 

SULLIVAN,  C.  J.,  concurs. 


(19  Idaho.  ITS) 
BLACK  CANTON  IRR.  DIST.  t.  MARPT,B. 
(Supreme  Court  of  Idaho.     Jan.  13,  1911.) 

(Svllabu*  by  the  Court.) 

1.  Waters   and  Wateb   Courses   (§   225»)— 

IBBIOATION      IhSTBICTS  —  FrOC  EEDINOS     FOB 

Establishment— Petition— SiQl«ATUBE    by 

ArroBNEY  IN  Fact. 

An  attorney  in  fact,  duly  appointed  in  writ- 
ing in  tiie  name,  place,  and  stead  of  the  prin- 
cipal, to  sign  a  petition  to  the  county  commis- 
sioners  for  the  organization  of  an  irrigation 
district,  has  the  power  and  authority  to  sign 
such  petition  for  bis  principal,  and  the  signinK 
of  such  petition  by  said  attorney  in  fact  will 
bind  the  principal  as  fully  and  to  all  intents 
and  purposes  as  if  be  bad  personally  signed  the 
same. 

JE^.  Note.— For  other  cases,  see  Waters  and 
Water  Courses;  Cent  Dig.  {  317;  Dec.  Dig.  { 
225.*) 

2.  Watebs  AND  Water  Courses  (|  225*)— 
Irrigation  Districts  — Establishkbnt— 
Petition— Hearing. 

Hctd,  that  the  special  session  of  the  board 
of  county  commissioners  for  the  consideration 
of  said  petition  was  properly  and  regularly 
called. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  t  317 ;   Dec  Dig.  { 

3.  EJVIDENCE  (S  333*)  —  DOCUMENTABT  EVI- 
DENCE—PUBLIC    Records. 

Where  the  original  order  signed  by  the 
members  of  the  board  of  county  commissioners 
callinz  a  special  session  of  the  board  has  been 
lost,  the  record  copy  thereof  may  be  introduced 
in  evidence  and  is  prima  facie  evidence  of  what 
the   original   order  contained. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1247,  1248 ;    Dec  Dig.  {  333.*] 

4.  Evidence  (|  333*)  —  Documentabt  E)vi- 
DENCE— Public  Records. 

Under  the  provisions  of  section  5979,  Rev. 
Codes,  entries  m  public  or  official  books  or 
records,  made  in  the  ijerformance  of  bis  duty 
by  a  public  oiBcer  of  this  state  or  by  any  other 
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person  in  the  performance  of  a  duty  specially 
enjoined  by  law,  are  prima  facie  evidence  of  the 
facts  therein  stated. 

[Ed.    Note.— For   other   cases,   see    Evidence, 
Cent  Dig.  H  1247,  1248;   Dec.  Dig.  §  333.*] 
5.  Evidence    (§   333»)  —  Documentabt    Evi- 
dence—Public  Records. 

The  clerit  of  the  board,  under  the  provi- 
sions of  section  1915.  Rev.  Codes,  is  required 
to  enter  the  order  calling  a  special  meeting  up- 
on the  records  of  said  board,  and  under  the 
provisions  of  said  section  5079  the  record  copy 
becomes  prima  facie  evidence  of  the  facta  stated 
in    such   order. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1247,  1248;    Dec.  Dig.  |  333.»j 

Appeal  from  District  Court,  Canyon  Coun- 
ty;  Ed.  L.  Bryan,  Judge. 

Action  by  the  Black  Canyon  Irrigation  Dis- 
trict against  George  Marple.  From  a  Judg- 
ment for  plaintiff  and  an  order  denying  a 
new  trial,  defendant  appeals.     Affirmed. 

Smitb  &  Scatterday,  for  appellant  Rice, 
Tbompson  &  Buckner,  for  respondent 

SULLIVAN,  J.  Tbls  is  an  acUon  brought 
under  the  provisions  of  section  2401,  Rev. 
Codes,  to  secure  the  confirmation  of  the  pro- 
ceedings in  connection  with  the  organlssatlon 
of  the  Black  Canyon  Irrigation  District,  a 
corporation.  The  action  was  commenced  in 
the  district  court  by  filing  a  petition  In  and 
for  the  county  of  Canyon.  By  said  petition 
the  plaintiff  asked  for  a  decree  of  the  court, 
adjudging  Us  incorporation  and  organization 
to  be  regular  and  valid.  The  defendant,  be- 
ing a  party  In  Interest  as  provided  by  sec- 
tion 2M2,  Rev.  Codes,  appeared  and  filed  n 
demurrer  to  the  petition,  which  demurrer 
was  overruled  and  an  exception  allowed. 
The  defendant  thereupon  filed  his  answer, 
putting  In  Issue  all  of  the  material  allega- 
tions of  the  complaint.  The  hearing  w.<is 
bad  and  proof  Introduced  showing  the  vari- 
ous steps  taken  In  the  organization  and  In 
the  completion  of  the  organization  of  said 
district,  whereupon  the  court  made  finding 
of  facts  and  conclusions  of  law  and  rendered 
a  Judgment  approving  and  confirming  each 
and  all  of  the  proceedings  for  the  organiza- 
tion of  said  district  and  adjudging  the  same 
to  be  regular  and  valid.  After  the  Judgment 
confirming  the  organization  was  rendered,  a 
motion  *for  a  new  trial  was  made  and  over- 
ruled, and  this  appeal  is  from  the  order  over- 
ruling the  motion  for  a  new  trial  and  the 
Judgment  entered. 

The  first  error  assigned  Is  in  regard  to  the 
admission  of  certain  powers  of  attorney, 
whereby  certain  parties  were  constituted  and 
appointed  attorneys  In  fact  by  the  respective 
owners  of  land  In  said  district  to  sign  the 
petition  for  the  organization  of  said  Irriga- 
tion district.  The  following  Is  the  form 
used  for  such  power  of  attorney: 

"Know  All  Men  by  These  Presents:  That 
T.  E.  WInsor  and  Emma  Wlnsor  of  Issoquab, 
county  of  King,  state  of  Washington,  have 


made,  constituted  and  appointed,  and  by 
these  presents  do  make,  constitute  and  ap- 
point Hugo  A.  Graef,  of  Caldwell,  county  of 
Canyon,  state  of  Idaho,  my  true  and  lawful 
attorney  for  me  and  In  my  name,  place  and 
stead  to  sign  that  certain  petition  to  the 
county  commissioners  of  the  county  of  Can- 
yon, state  of  Idaho,  for  the  organization  of 
an  Irrigation  district  Including  lands  between 
Boise  river  and  Payette  river  In  Canyon 
county,  Idaho,  within  what  is  now  known  as 
the  proposed  Black  Canyon  Irrigation  Dis- 
trict and  Included  within  the  North  Side  Pro- 
ject of  the  Payette-Bolse  Reclamation  Pro- 
ject 

"Giving  and  granting  unto  my  said  attor- 
ney full  power  and  authority  in  the  above 
premises  to  sign  said  petition  for  all  my 
lands  within  said  proposed  district  as  fully 
and  to  all  intents  and  purposes  as  I  might 
or  could  do  if  personally  present. 

"Witness  my  hand  and  seal  this  16th  day 
of  May,  1910." 

Said  powers  of  attorney  were  signed  and 
duly  acknowledged  as  transfers  to  real  estate 
are  required  to  be  acknowledged  under  the 
provisions  of  our  statute,  and  It  is  contended. 
that  said  powers  of  attorney  simply  give 
authority  to  sign  a  petition  for  the  organiza- 
tion of  said  Irrigation  district,  but  do  not 
provide  what  shall  be  the  boundaries  of  said 
district  nor  the  plan  of  watering  the  same. 
There  Is  nothing  In  that  contention.  Said 
iwwer  of  attorney  gives  the  attorney  In  fact 
full  power  for  tne  principal  and  In  his  name, 
place,  and  stead  to  sign  that  certain  petition 
to  the  county  commissioners  for  the  organiza- 
tion of  an  Irrigation  district.  Including  cer- 
tain lands  between  the  Boise  and  Payette 
rivers  in  Canyon  county,  and  constitutes 
what  Is  DOW  known  as  the  Black  Canyon 
Irrigation  District  within  what  Is. known  as 
the  North  Side  Project  of  the  Payette-Bolse 
Reclamation  Project  It  is  presumed  that 
the  person  who  executed  said  power  of  at- 
torney fully  understood  that  matter  and  au- 
thorized his  attorney  in  fact  to  sign  the  peti- 
tion that  was  presented  to  the  board  for  the 
organization  of  said  district  An  attorney  in 
fact  may  be  appointed  under  the  laws  of  this 
state  to  do  any  ac(  in  regard  to  real  estate 
that  the  owner  may  legally  do,  and  the  owner 
of  land  In  said  district  has  the  authority  and 
power  to  appoint  an  attorney  In  fact  to  look 
after  his  Interests  In  said  matter  and  sign 
a  petition  for  the  organization  of  said  dis- 
trict, which  acts  would  be  as  valid  and  bind- 
ing upon  the  principal  as  If  he  did  them  him- 
self. The  attorneys  In  fact  were  therefore 
legally  authorized  under  said  powers  of  at- 
torney to  sign  said  petition,  and  their  signa- 
tures are  as  valid  and  binding  on  those  who 
executed  the  powers  of  attorney  as  though 
they  had  signed  the  petition  themselves. 

It  Is  next  contended  that  under  section 
2374,  Rev.  Codes,  it  is  provided  that,  when 
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such  petition  Is  presented  to  the  board  of 
county  commissioners,  said  board  shall  set 
a  time  for  the  hearing  upon  the  same,  and 
that  the  notice  of  the  time  of  such  hearing 
shall  be  published  by  the  board  at  least  three 
weeks  before  the  time  of  such  hearing  in  a 
newspaper,  etc.  The  meeting  at  which  said 
petition  was  presented  was  a  q>eclal  meet- 
ing, and  the  original  order  calling  such  meet- 
ing- was  not  Introduced  in  evidence,  said 
original  order  having  been  lost  or  mislaid; 
but  the  fact  that  such  order  was  made  was 
testified  to  by  several  witnesses  and  was 
also  shown  by  a  certified  copy  of  the  rec- 
ord^  of  said  board.  Said  order,  as  spread 
upon  the  minutes  of  the  board  containing 
the  proceedings  of  said  board,  is  as  follows: 
"Whereas,  George  Marple  and  others  have 
filed  a  petition  with  the  clerk  of  the  board 
of  county  commissioners  of  Canyon  county, 
Idaho,  for  the  organization  of  an  irrigation 
district,  and  the  clerk  has  given  notice  that 
said  petition  will  be  presented  to  the  board 
of  county  commissioners  of  Canyon  county, 
Idaho,  on  the  28th  day  of  June,  1910,  at 
the  hour  of  ten  o'clock  a.  m.  of  said  day ; 
and  it  appearing  that  it  is  necessary  to  have 
a  special  meeting  of  the  board  of  county 
commissioners  of  Canyon  county,  Idaho,  on 
said  2Sth  day  of  June,  1910,  at  ten  o'clock 
a.  m.  of  said  day  for  the  purpose  of  hav- 
ing said  i)etltion  presented  to  said  board: 
Therefore,  It  is  hereby  ordered:  That  there 
shall  be  a  special  meeting  of  the  board  of 
county  commissioners  of  Canyon  county,  Ida- 
ho, on  Tuesday,  the  28th  day  of  June,  1910, 
In  order  that  the  petition  filed  by  George 
Marple  and  others,  and  other  papers  con- 
nected therewith  for  the  formation  of  an 
irrigation  district  as  in  said  petition  set 
forth  may  be  presented  to  the  said  board  of 
county  commissioners  of  Canyon  county,  Ida- 
ho. And  the  clerk  is  hereby  directed  to  give 
five  (5)  days'  public  notice  of  this  special 
meeting,  stating  the  business  to  be  trans- 
acted as  above  specified,  as  required  by  law. 
{Signed]  Jas.  Vanderdassen,  Otto  G.  Rein- 
hardt,  J.  E.  Kerrlck,  Board  of  County  Com- 
missioners of  Canyo"  County,  Idaho." 

Section  1915,  Rev.  Codes,  provides,  among 
other  things,  that  the  order  calling  a  special 
meeting  must  be  entered  of  record,  which 
was  done.  The  record  shows  that  notice  of 
said  meeting  was  given  as  directed  In  said 
order,  and  the  following  is  an  entry  made 
in  the  minutes  of  the  proceedings  of  said 


board,  to  wit:  "The  board  of  county  com- 
missioners of  Canyon  county,  Idaho,  met  in 
special  session,  pursuant  to  the  order  hereto- 
fore made  and  entered  on  page  560  of  Book 
3  of  Commissioners  Proceedings  of  Cnuyon 
County,  Idaho,  to  which  reference  Is  hereby 
made."  Under  the  provisions  of  section  5979, 
Rev.  Codes,  it  is  provided  as  follows:  "En- 
tries in  public  or  other  oflScial  books  or  rec- 
ords, made  in  the  performance  of  his  duty  by 
a  public  officer  of  this  state,  or  by  another 
person  in  the  performance  of  a  duty  specially 
enjoined  by  law,  are  prima  facie  evidence 
of  the  facts  stated  therein."  As  the  order 
calling  the  special  session  of  the  board  was 
entered  on  the  minute  record  of  the  board 
in  compliance  with  the  provisions  of  said 
section  1915  and  was  an  entry  made  by  the 
clerk  of  said  board  In  the  performance  of 
his  duty  and  as  provided  by  said  section 
5979,  It  is  prima  facie  evidence  of  the  facts 
stated  therein. 

The  loss  of  the  original  order  calling  said 
special  meeting  having  been  shown,  tiie  rec- 
ord copy  thereof  is  prima  facie  evidence  of 
what  said  order  contained,  and  in  this  case 
the  record  copy  was  supplemented  by  the 
evidence  of  the  clerk  of  the  board  of  county 
commissioners  and  his  deputy  that  said  rec- 
ord copy  was  an  exact  copy  of  the  original 
order.  And  the  deputy  further  testified  that 
he  was  acquainted  with  the  signature  of 
each  of  the  members  of  the  board  of  county 
commissioners,  and  that  said  order  so  en- 
tered of  record  was  signed  by  the  indivldu.<il 
members  of  said  board.  This  testimony  was 
in  no  manner  contradicted  and  was  sufficient 
to  establish  the  fact  that  an  order  for  a  spe- 
cial session  had  been  made  as  required  by 
law. 

It  Is  admitted  by  counsel  for  appellant  that 
they  find  no  Irregularity  In  the  proceedings 
except  In  ths  two  particulars  above  referred 
to.  We  conclude  that  the  proof  was  con- 
clusive; that  the  order  calling  said  special 
meeting  of  the  board  was  made  as  required 
by  law ;  that  all  of  the  proceedings  required 
by  law  to  be  taken  for  the  organization  of 
said  Irrigation  district  have  been  complied 
with  and  are  regular;  and  that  the  Judgment 
of  the  district  court  approving  and  confirm- 
ing said  proceedings  must  be  affirmed,  and 
it  Is  so  ordered.  Costs  of  this  appeal  are 
awarded  to  respondents. 

STEWART,  0.  J,  concurs. 
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KRUSCHKE  V.  QUATSOE. 
(Sapreme  Court  of  Colorado.     Jan.  3,  1911.) 

1.  Contracts  (§  186*)— Pabties. 

A  stranger  to  a  contract  cannot  become  a 
party  to  it,  without  the  consent  of  both  the 
original  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.   §§  790-797;    Dec.  Dig;  {  ISO.*] 

2.  Action  (§  50*)— Misjoindeb— Pahties. 

In  an  action  on  a  written  agreement  for 
the  sale  of  a  piano,  the  plaintiff  set  up  a  sep- 
arate agreement  of  one  month  later,  indorsed 
on  the  back  of  the  original  contract,  guaran- 
teeing for  a  separate  consideration  the  payment 
of  the  original  contract  when  due,  and  assum- 
ing joint  liability  with  the  maker.  Held,  that 
the  original  contract  and  contract  of  guaranty 
were  separate  and  distinct  contracts  between 
different  parties,  and  hence  an  action  on  the 
original  contract  and  an  action  on  the  guaranty 
could  not  be  joined. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  ii  511-547 ;    Dec.  Dig.  |  50.»] 

3.  Action  (|  50*)  —  Joindeb— Pahties— Sube- 

TIBS. 

Code,  i  13,  providing  that  persons  jointly 
and  severally  liable  upon  the  same  obligation, 
including  parties  to  bifls  of  exchange  and  prom- 
issory notes,  and  sureties  on  the  same  or  sep- 
arate instruments,  may  all  or  any  of  them  be 
included  in  the  same  action,  at  option  of  plain- 
tiff, does  not  authorize  joinder  of  an  action  on 
a  separate  contract  of  guaranty,  indorsed  on 
an  original  agreement,  with  an  action  on  the 
original  agreement. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  §{  511-547;   Dec.  Dig.  §  00.*] 

Error  to  District  Court,  City  and  County 
of  Denver;  Greeley  W.  Whltford,  Judge. 

Action  by  J.  E.  Quatsoe,  doing  business  as 
the  Piano  Advertising  Company,  against 
Isaac  Kraschke  and  another.  From  a  judg- 
ment for  plaintlir,  defendant  Krnsohke  brings 
error.     Reversed  and  remanded. 

Perkins  &  Main  and  Rogers,  EUlls  &  John- 
son, for  plaintiff  In  error.  C.  F.  Miller,  for 
defendant  In  error. 

HIliL,  J.  The  defendant  In  error,  as 
plaintiff,  filed  bis  complaint  in  the  district 
court  of  the  city  and  county  of  Denver,  mak- 
ing Isaac  Kmscbke  and  W.  M.  Jones  de- 
fendants. The  material  part  of  the  com- 
plaint. In  substance,  is  that  at  La  Plata 
connty  the  plaintiff  and  Isaac  Kmscbke,  one 
of  said  defendants,  entered  Into  a  contract 
Then  follows  a  copy  of  the  contract  which 
Includes  matters  pertaining  to  pianos,  cer- 
tain schemes  of  advertisement,  publication 
In  newspapers,  etc.,  In  connection  therewith ; 
all  to  be  performed  at  Durango,  in  La  Plata 
county.  Under  certain  conditions  named  the 
defendant  Kmscbke  agreed  to  pay  to  the 
plaintiff  at  the  city  of  Lamar,  Colo.,  the  sum 
of  $204.  It  was  dated  August  10,  1906,  and 
purported  to  be  signed  at  Durango,  Colo. 
The  complaint  further  alleged  that  upon  the 
11th  day  of  September,  1906,  for  value  re- 
ceived from  this  plaintiff  by  said  defendant 
W.  M.  Jonto,  he  guaranteed  and  agreed  to 


pay  plaintiff  the  amount  due  or  to  become 
due  upon  said  contract ;  said  guaranty  being 
in  writing  and  upon  the  back  of  the  Kmscb- 
ke contract,  as  follows:  "9/11/06.  For  value 
received  I  hereby  guarantee  payment  of  with- 
in contract,  when  due,  and  I  assume  Joint 
liability  with  the  maker,  I.  Kruschke."  Per- 
formance of  the  contract  by  the  plaintiff  was 
alleged,  and  judgment  prayed  for  the  amount 
due. 

The  defendant  W.  M.  Jones  accepted  serv- 
ice of  the  summons  at  Denver.  The  defend- 
ant Kruschke  was  served  In  La  Plata  coun- 
ty, and  he  thereafter -filed  his  motion  for  a 
change  of  venue,  and  upon  the  same  day  filed 
a  demurrer  to  the  complaint.  The  former 
prayed  to  change  the  place  of  trial  from  the 
city  and  county  of  Denver  to  La  Plata  coun- 
ty, and  for  grounds  set  forth  that  this  de- 
fendant has  been  for  more  than  20  years  last 
past  nnd  Is  now,  a  resident  of  La  Plata 
county;  that  service  of  summons  was  made 
upon  blm  In  said  county,  as  shown  by  the 
return ;  that  the  alleged  contract  sued  upon 
is  not  specifically  made  payable  In  Denver. 
The  plaintiff  filed  his  answer  to  the  motion 
for  change  of  venue,  setting  forth  that  there 
are  two  defendants,  and  only  one  had  made 
application  for  said  change,  etc.  The  mo- 
tion for  change  of  vMiue  was  overruled.  The 
demurrer  was  also  overruled.  The  defend- 
ant Kruschke  elected  to  stand  upon  bis  mo- 
tion and  demurrer.  Judgment  was  entered 
In  favor  of  the  plaintiff,  and  the  action  is 
here  for  review  upon  error. 

The  second  and  third  grounds  of  demurrer 
were:  "(2)  That  it  appears  on  the  face  of 
said  complaint  that  there  Is  a  misjoinder  of 
parties  defendant  therein.  (3)  That  it  ap- 
pears on  the  face  of  said  complaint  that 
there  Is  a  misjoinder  of  causes  of  action 
therein."  The  questions  raised  by  the  demur- 
rer are  decisive  of  the  other.  It  will  be 
noted  that  the  guaranty  was  executed  some 
time  after  the  execution  of  the  contract,  and, 
so  far  as  the  pleadings  disclose,  had  no  con- 
nection with  It  and  was  for  a  separate  con- 
sideration; hence  the  question  is  whether 
the  original  contract  and  the  contract  of 
guaranty  constitute  two  separate  and  dis- 
tinct contracts,  to  which  there  are  different 
parties  which  and  who  cannot  be  joined  in 
one  action.  There  can  be  no  question  that  at 
common  law  they  were  separate  and  distinct 
contracts;  but  it  is  urged  that  section  13  of 
our  Code  is  authority  for  this  action,  and 
counsel  claim  that  the  statement  in  the  guar- 
anty written  on  the  contract,  as  follows: 
''I  assume  joint  liability  with  the  maker,  I. 
Kruschke" — makes  the  defendant  Jones  lia- 
ble upon  the  same  Instrument  with  the  de- 
fendant Kruschke,  as  be  thereby  assumes 
joint  liability.  We  cannot  agree  with  this 
conclusion,  nor  do  we  think  that  section  13 
of  our  Code  was  intended  to  cover  a  case  of 
this  kind.    Mr.  Jones  was  not  a  party  to  this 
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Instrument,  nor  assignee  of  any  one  connect- 
ed Trlth  it.  So  far  as  the  pleadings  disclose 
be  WEK  a  stranger  to  the  transaction.  The 
contract  between  the  plaintiff  and  tbc  de- 
fendant Kruschke  was  complete  upon  the 
date  of  Its  delivery.  It  made  no  proTialons 
for  sureties  or  joint  liability  by  others,  and 
none  were  to  be  furnished  or  assumed.  The 
contract  between  the  plaintiff  and  the  de- 
fendant Jones,  executed  one  month  later, 
was  a  separate  contract.  Its  language  im- 
plies this,  for  dt  says:  "For  value  received 
I  hereby  guarantee  payment  of  within  con- 
tract, when  due" — which  refers  to  another 
contract  from  that  which  he  was  entering 
Into.  The  fact  that  his  contract  Is  written 
upon  the  back  of  the  other  does  not  make  It 
a  part  of  the  same  obligation.  A  stranger 
to  a  contract  cannot  become  a  party  to  It 
without  the  consent  of  both  parties,  nor  can 
he  become  a  surety  without  such  consent 
within  the  meaning  of  section  13  of  our 
Code,  which.  In  this  respect,  applies  only  to 
persons  jointly  or  severally  liable  upon  the 
same  Instrument,  Including  parties  to  bills 
of  exchange  and  promissory  notes,  and  sure- 
ties on  the  same  or  separate  iustruments,  and 
not  to  the  Independent  volunteer  guarantor 
of  the  payment  of  the  instrument  executed 
by  other  parties.  Shropshire  ▼.  Smith  et  al. 
(Tex.  Civ.  App.)  37  S.  W.  470. 

Cases  pertaining  to  parties.  Including  the 
indorsers  of  negotiable  Instruments,  sureties 
furnished  by  the  makers  of  contracts,  the 
assignors  thereof,  etc.,  brought  under  our, 
or  similar,  Code  provisions,  have  no  applica- 
tion to  the  facts  here.  It  follows  that  the 
court  erred  In  overruling  the  demurrer,  as 
well  as  the  motion  to  change  the  place  of  trial. 
Similar  conclusions  have,  in  substance,  been 
approved  In  the  following  cases:  Mowery  v. 
Mast.  9  Neb.  446,  4  N.  W.  69;  Harris  v. 
Eldrldge,  5  Abb.  N.  O.  (N.  Y.)  278;  Barton 
V.  Speis,  5  Hun  (N.  T.)  60;  Stewart  et  al. 
T.  Glenn,  5  Wis.  14;  Adams  v.  Wallace, 
119  Cal.  67,  51  Pac.  14 ;  Brewster  v.  Silence, 
8  N.  Y.  207;  Shropshire  v.  Smith  et  al.  (Tex. 
Civ.  App.)  37  S.  W.  470. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  sustain  the 
demurrer  and  grant  the  motion. 

Reversed  and  remanded. 


CAMPBELL,  O.  J., 
cur. 


and  MUSSER,  J.,  con- 


(49  Colo.  27S) 

BASSICK  GOLD  MINE  CO.  ▼. 
BEARDSLEY. 
Supreme  Court  of  Colorado.     Jan.  8.  1911.) 
1.  Interest  (§  39*)— Time  from  Which  In- 
terest Runs — Book  Account— Services. 
In  an  action  on  a  book  account  under  a 
contract  for  eervices  and  materials,  to  be  paid 
tor  on  or  before  the  15tb  of  each  month  follow- 
ing that  in  which  tbey  were  furnished,  plaintiff 


I  can  recover  interest  on  the  amounts  included 
'  in  statements  rendered,  from  the  15th  of  each 
I  month  when  they  were  due  until  the  date  of 

payment,  and  is  not  confined  to  interest  from 

the  date  of  the  last  item. 
[Eld.    Note.— For   other    cases,    see    Interest, 

Ctent.  Dig.  i  87 ;  Dec.  Dig.  g  39.»] 

2.  Interest  (§  62»)— Distinct  Cause  of  Ac- 
tion—Debt OB  Dahaoes. 

Where  interest  is  due  by  agreement,  it  is 
an  integral  part  of  the  debt,  and  the  right  to 
recover  it  may  exist  after  the  principal  is 
paid,  but  where  it  is  sought  aa  aamages  for 
the  nonpayment  of  a  debt  when  due,  it  is  a 
mere  incident  to  the  debt,  and  if  the  principal 
is  paid  and  accepted  witbont  interest,  the  right 
to  interest  is  extinguished. 

(Ed.  Note. — For  other  cases,  see  Interest, 
Cent.  Dig.  §§  140,  143;    Dec  Dig.  §  62.*] 

3.  Interest  (|  67*)  —  Aqkeeuent  to  Pat  — 
Evidence. 

In  an  action  on  a  book  acconnt  for  serv- 
ices and  materials,  where  plaintiff  claimed  an 
express  agreement  for  interest,  on  pa.vmentB 
made  after  the  loth  of  each  month,  evidence 
held  insufficient  to  prove  such  an  agreement. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  §  155;   Dec.  Dig.  §  «7.»1 

4.  Account  Stated  f§  5*)— Accord  and  Sat- 
isfaction—Receipt OF  Bill  Rendered. 

When  one  party  presents  to  another  a  bill 
for  a  book  account  of  a  certain  amount,  and 
the  other  returns  the  bill  with  bis  check  in  pay- 
ment, which  is  accepted  and  returned  with  the 
indorspment  that  the  first  party  receives  it  in 
full  of  the  account,  it  establishes  a  complete 
settlement  of  the  acconnt,  barring  fraud  and 
mistakes. 

[Ed.  Note. — For  other  cases,  see  Account 
Stated,  Cent.  Dig.  IS  18,  19;  Dec.  Dig.  §  5.*] 

Appeal  from  District  Court,  Custer  Coun- 
ty; M.  a  Bailey,  Judge. 

Action  by  George  B.  Beardsley  against  the 
Basslck  Gold  Mine  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Mod- 
ified and  affl(med. 

Cranston,  Pitkin  &  Moore,  for  appellant 
John  R.  Smith  and  Karl  E.  Stelntaaner,  for 
appellee. 

HILL,  J.  The  right  to  collect  Interest, 
under  certain  conditions,  is  the  question  In- 
volved. The  action  Is  upon  a  book  account 
provided  for  by  a  written  contract,  by  which 
it  was  agreed  that  the  appellee  should  fur- 
nish certain  supplies  aud  perform  certain 
services  to  and  for  the  appellant  at  certain 
fixed  prices  and  under  certain  conditions 
In  consideration  therefor  the  appellant 
agreed  and  bound  itself  to  pay,  on  or  before 
the  16tb  day  of  each  and  every  calendar 
month,  the  amount  due  and  owing  to  the 
appellee  for  such  supplies  furnished  and 
services  rendered  during  the  preceding 
month.  Under  this  contract  a  large  amount 
of  coal  was  furnished  and  freight  hauled 
during  a  period  of  about  four  years.  State- 
ments were  regularly  rendered  upon  the  first 
of  each  month,  and  with  the  excepUonS  of 
the  last  three  or  four  they  were  paid,  but 
at  periods  considerably  after  the  15th  of  the 
month.    This  action  was  brought  to  recover 
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tl.9  amount  left  unpaid  In  tbe  aggregate  of 
f  1,442.53,  with  Interest,  and  also  to  recover 
Interest  upon  tbe  amounts  included  In  all 
statements  theretofore  rendered  from  tbe 
15th  of  each  month,  when  they  were  due. 
until  tbe  date  of  payment  Judgment  was 
for  the  amount  claimed. 

The  appellant's  first  contention  is  that  the 
transaction  constitutes  but  one  book  ac- 
count ;  that  the  suit  was  brought  upon  it  as 
such ;  hence  no  Interest  could  be  charged 
until  tbe  date  of  tbe  last  item.  We  cannot 
accept  this  conclusion.  The  written  contract 
provides  that  the  bills  for  each  month  shall 
be  paid  upon  the  15th  of  the  following 
month ;  in  default  thereof  under  our  statutes 
the  appellee  was  entitled  to  interest  on  the 
amount  then  due.  Florence  O.  &  B.  Co.  v. 
McRae,  40  Colo.  303,  90  P^c.  50T. 

The  second  assignment  pertains  to  the  in- 
terest allowed  upon  the  monthly  payments 
from  the  dates  they  were  due  until  paid. 
These  payments  bad  all  been  made  long  prior 
to  the  bringing  of  this  action,  some  of  them 
nearly  four  years  prior  thereto.  As  we  un- 
derstand the  law  governing  such  cases,  and 
which  the  appellant  seeks  to  invoke  is,  that 
where  Interest  is  due  because  the  debtor  has 
expressly  agreed  to  pay  it,  the  Interest  is 
considered  as  an  integral  part  of  the  debt, 
and  the  right  to  recover  it  may  remain,  even 
after  the  principal  has  been  paid.  But 
where  interest  is  claimed  as  damages  by  vir- 
tue of  the  nonpayment  of  a  debt  when  due, 
and  for  tliat  reason  is  allowed  by  law,  it  is 
then  considered  not  an  integral  part  of  the 
debt,  but  merely  as  an  incident  to  tbe  debt, 
and  in  such  cases,  when  tbe  principal  is  paid 
and  accepted  without  interest,  the  right  to 
interest  is  extinguished.  Stewart  v.  Barnes, 
153  U.  S.  456,  14  Sup.  Ct.  849,  38  L.  Ed. 
781;  Southern  Ry.  Co.  v.  Dunlop  Mills,  76 
Fed.  505,  22  C.  C.  A.  302;  Chandler  v.  Peo- 
ple's i^avings  Bank,  61  Cal.  401 ;  Canfleld  v. 
School  District,  19  Conn.  529;  Davis  v.  Har- 
rington, 160  Mass.  278,  35  N.  E.  771;  Am. 
Bible  Society  ▼.  Wells,  Ex.,  68  Me.  572,  28 
Am.  Rep.  82;  Arnold  v.  Sedalia  Nat.  Bank, 
100  Mo.  App.  474,  74  S.  W.  1038;  King  v. 
Phillips,  95  N.  C.  245,  59  Am.  Rep.  238. 
Some  cases  hold  that  a  protest  for  the  non- 
payment of  tbe  Interest  does  not  change  this 
role.  Cutter  et  al.  v.  Mayor,  etc.,  92  N.  T. 
16^;  Graves  v.  Saline  Co.,  104  Fed.  61,  43  C. 
C.  A.  414;  22  Cyc.  1573;  16  Am.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  pp.  1030-1033. 

Counsel  for  tbe  appellee  contend  that  this 
interest  can  be  recovered,  provided  there 
was,  either  before  or  after  the  supplies  were 
furnished,  an  express  agreement  to  pay  it 
We  agree  with  this,  but  do  not  think  the  rec- 
ord shows  the  existence  of  such  an  agree- 
ment Tbe  only  testimony  concerning  inter- 
est was  given  by  the  appellee,  who  admits 
that  there  was  nothing  said  upon  the  subject 
at  the  time  of  the  execution  of  the  contract 
and  that  the  question  was  not  mentioned  for 
over  two  yeara  thereafter,  at  which  time 


tbe  greater  portion  of  the  interest  claimed 
bad  accrued,  if  at  all.  He  also  stated  that 
he  never  made  a  claim  for  interest  on  the 
bills  rendered,  and  that  be  never  did  present 
a  bill  to  the  company  which  contained  an 
Item  of  interest;  that  no  items  of  interest 
were  charged  against  the  defendant  upon  bis 
books  of  account.  He  stated  the  reason  he 
did  not  carry  this  item  of  interest  on  the 
next  bill  rendered,  etc.,  was,  "Well,  I  had 
not  been  in  the  habit  of  doing  that  and  it 
was  a  matter  of  whether — 1  expected  to  col- 
lect the  interest  all  In  'a  bunch  when  1  got 
through  with  them — if  I  could  collect  the  in- 
terest." Another  reason  he  gave  for  his  de- 
lay in  tbe  presentations  of  bills  for 'interest 
was  that  he  was  not  so  anxious  to  have  tbe 
interest  paid  as  to  have  the  other  It&na  paid, 
as  the  others  were  larger. 

The  evidence  shows  that  these  statements 
were  paid  by  voucher  checks  of  the  compa- 
ny, upon  which  was  a  copy  of  the  original 
statement  as  rendered  by  the  appellee.  At  the 
bottom  of  this  voucher  was  a  receipt  which 
the  appellee  signed.  They  read:  "Received 
(with  date  inserted)  from  the  Bassick  Gold 
Mine  Co.  (amount  inserted)  dollars,  in  full 
payment  of  above  account"  'Tls  true,  the 
appellee  testified  that  the  matter  of  Interest 
was  left  open  and  he  expected  to  collect  It 
all  at  once,  if  be  could  collect  it  at  all.  He 
also  stated  that  he  spoke  to  the  superintend- 
ent several  times  concerning  the  question  of 
interest  and  when  this  action  was  brought 
to  recover  the  balance  of  the  principal  due 
upon  this  book  account,  he  included  the  in- 
terest upon  each  of  the  items  covered  In  the 
statements  theretofore  rendered,  which  items 
bad  been  paid.  He  further  said  that  during 
this  time  the  question  of  their  liability  for 
interest  was  kept  open  between  him  and  the 
defendant  company.  He  says:  "I  asserted 
the  right  to  get  this  Interest  two  or  three 
times  to  Mr.  Radel.  I  made  that  claim  a 
couple  of  years  ago,  probably  earlier  in  this 
course  of  dealings.  I  cannot  say  that  he 
understood  that  1  was  claiming  this  right  to 
collect  Interest  on  these  past  due  statements. 
I  aay  I  do  not  know  whether  be  agreed  to 
it  or  not  I  told  him  that  the  Interest  up 
to  such  a  date  was  so  much  money;  he  could 
not  have  misunderstood  that  the  question  of 
interest  and  my  right  to  recover  it  was  left 
open."  Referring  to  his  receipts,  he  said: 
"When  I  signed  these  voucher  checks  the 
question  of  this  unpaid  Interest  on  these  bal- 
ances was  an  open  matter  between  myself 
and  the  defendant  I  think  it  was  so  to 
their  knowledge,  so  far  as  I  understood  it" 
We  do  not  think  bis  testimony  sufficient  to 
overcome  the  rule  laid  down  in  the  foregoing 
authorities,  and  his  receipts,  wherein  he  has 
said  that  it  was  "in  full  payment  of  above 
account" 

A  somewhat  similar  state  of  facts  are  those 
in  the  case  of  Ryan  Drug  Company  v. 
Hvambsahl,  92  Wis.  62,  65  N.  W.  873,  where 
goods  were  sold  on  CO  days'  time  and  state- 
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ments  rendered  from  time  to  tlmn,  in  which 
no  interest  was  included.  These  statements 
were  Icept  by  the  vendee,  and  drafts  were 
drawn  upon  him  at  InterTnIs  and  paid.  No 
other  demand  or  payment  wbr  ever  made. 
Later  a  certain  amount  was  due.  for  which 
an  action  was  brought.  A  verdict  was  di- 
rected to  Include  Interest  on  the  monthly  bal- 
ances throughout  the  whole  period  of  account 
This  ruling  was  held  erroneous  and  the  rule 
above  quoted  approved,  and  It  was  held  that 
no  Interest  should  have  been  allowed,  except 
upon  the  items  of  account  included  In  the 
action,  which  were  then  unpaid. 

It  is  true,  the  appellee  claims  that  there 
were  no  settlements  of  this  interest  account, 
and  the  evidence  shows  that  some  two  years 
after  the  accoimt  was  started,  and  after  a 
large  portion  of  it  bad  been  made  and  paid, 
he  made  lead  pencil  memorandums  concern- 
ing interest  upon  the  margin  of  his  books. 
We  cannot  agree  that  this  or  his  statements 
disprove  a  settlement  of  these  monthly  ac- 
counts at  the  time  of  their  payment.  When 
one  party  presents  to  another  a  bill  for  a 
book  account  of  a  certain  amount  and  the 
other  thereafter  returns  the  bill  with  his 
check  In  payment,  which  is  accepted  and  the 
bill  returned  with  the  Indorsement  thereon 
that  he  receives  the  amount  as  payment  in 
full  of  above  account,  we  think  this  establish- 
es a  complete  settlement  of  the  account  (bar- 
ring frand  and  mistakes).  The  fact  that  the 
appellee  admits  he  never  mentioned  the  ques- 
tion of  Interest  to  the  officer  of  the  appellant 
until  two  years  after  these  accounts  had 
been  running  and  at  least  over  half  of  them 
had  been  paid,  which  he  now  seeks  to  collect 
Interest  upon,  to  our  minds.  Is  conclusive 
that  so  far  as  the  greater  portion  of  this  In- 
terest is  concerned  it  was  an  afterthought, 
and  was  not  Intended  to  be  charged  or  col- 
lected at  the  time  the  bills  were  paid. 

In  the  case  of  Chandler  v.  People's  Savings 
Bank,  61  Cal.,  at  page  403,  that  court  said: 
"When  parties  themselves  jsettle  their  ac- 
counts without  charging  each  other  with  In- 
terest, it  Is  not  in  accordance  with  law  or 
equity  to  go  behind  such  settlements  for  the 
purpose  of  allowing  interest  in  favor  of  one 
party  against  the  other.  Such  settlements 
are  considered  conclusive,  unless  Impeachable 
for  mistake  or  fraud.  •  •  •  Transactions 
anterior  to  them,  and  Included  in  them,  are 
not  Interest-bearing." 

Referring  to  the  cftses  above  cited,  which 
hold  that  even  where  the  amount  is  accepted 
under  protest,  it  is  not  sufficient  to  preserve 
the  question;  also  to  the  following:  Chase 
V.  Manhardt,  1  Bland,  333;  Burr  v.  Burch, 
Ex.,  5  Cranch  (C.  C.)  506,  Fed.  Cas.  No.  2,187; 
Snowden  et  al.  v.  Thomas  et  ux.,  4  Har. 
&  J.  (Md.)  835 ;  Nat  Bank  of  Commonwealth 
V.  Mechanics'  Nat  Bank,  94  U.  S.  437,  24  I* 
Bd.  176 — which  hold  that  where  it  is  clearly 
established   that   the  qnestlon   is  expressly 


reserved  for  future  disposition,  it  can  be 
thereafter  litigated  or  adjusted — It  is  unnec- 
essary here  for  this  court  to  approve  or  dis- 
approve either  rulings,  and  we  express  no 
opinion  pertaining  thereto,  as  It  Is  only  neces- 
sary to  bold  that  in  this  action  Interest  can- 
not be  collected  upon  these  paid  items,  unless 
there  was  an  express  contract  to  that  effect 
and  from  our  examination  of  the  record  we 
find  no  agreement  of  this  kind,  nor  one  which 
comes  within  the  rule  of  the  authorities  last 
referred  to,  that  the  question  was  expressly 
reserved  for  future  disposition.  The  evidence 
is  insufficient  to  support  the  contention  that 
there  was  an  agreement  upon  the  question  at 
all. 

It  follows  that  the  findings  and  Judgment 
of  the  court  as  to  the  Items  of  the  unpaid 
principal  In  the  sum  of  $1,442.53  and  the  in- 
terest thereon  are  right;  the  remainder  of 
the  findings  and  Judgment,  which  was  for  in- 
terest upon  that  portion  of  the  account  which 
had  been  paid.  Is  erroneous.  The  Judgment 
should  be  modified.  The  cause  will  be  re- 
manded, with  directions  to  modify  the  Judg- 
ment in  accordance  with  the  views  herein  ex- 
pressed and,  as  so  modified,  it  will  stand  af- 
firmed. The  appellant  Is  entitled  to  recover 
its  costs  for  this  appeal. 

Modified  and  affirmed. 

CAMPBELL  C.  J.,  and  GABBBBT,  J,, 
concur. 


(4»  Colo.  SOS) 

MILLEHJ  et  al.  v.  TOCKET. 
(Supreme  Court   of  Colorado.     Jan.  3,   1911.) 

1.  Appeal  and  Error  (8  S96*)— Amendment 
OF  Answer— Condition  of  Cause  and  the 
Time  for  Amendment— I^aches. 

Where  defendants'  amended  answer  was 
prepared  before  trial  in  the  county  court  in 
Aufrust.  their  request,  for  leave  to  file  the  an- 
swer made  just  before  trial  on  appeal  in  the 
district  court  in  the  following  January,  with- 
out any  showing  of  excuse  for  the  delay,  was 
properly  denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3655-3658;  Dec.  Dig.  f 
886.*] 

2.  Appeal  and  Error  (f  896*)— A1{Endmbitt 
OP  Bill  or  Answer— Condition  of  Caosb 
AND  Time  for  Amendment. 

I>(>fendants'  motion  for  leave  to  file  an 
amended  answer,  made  at  the  end  of  a  trial 
in  the  district  conrt  on  appeal  from  the  coun- 
ty court,  to  conform  the  allegations  to  th* 
facts  proven,  alleging  surprise  and  inadvertence, 
was  properly  denied,  where  matters  souitht  to 
be  put  into  the  answer  were  known  to  defend- 
ants l)efore  the  commencement  of  the  action, 
and  there  was  no  showing  as  to  inadvertence. 

\Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3655;    Dec.  Dig.  |  896.*] 

3.  Alteration  of  Instruments  (§  2*)— Terms 
OF  Note  Altered  in  Copt. 

Defendant  made  a  written  contract  with 
plaintiff  to  furnish  material  and  malce  repain 
on  plaintiff's  ranch,  and  to  enable  defendant  to 
purchase  the  materials  plaintiff  loaned  to  de- 
fendant $^X),  taking  defendant's  note,  to  which 
there  was  a  reference  in  the  contract.     Plain- 
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tiff  kept  the  original  contract,  which  was  si- 
lent as  to  tlie  time  of  completion,  and  also  the 
original  note,  and  sent  defendant  a  copy  of  the 
oote.  across  the  top  of  which  was  written, 
"This  agreement  to  be  completed  within  ninety 
days."  Held,  that  the  original  note  was  de- 
fendant's contract,  and  hence  that  the  inser- 
tion of  the  words  on  the  copy  was  not  an  al- 
teration of  the  contract. 

[Ed.  Note. — For  other  cases  see  Alteration  of 
Instmments,  Dec.  Dig.  $  2.*] 

4.  Set-Ofp  and  Countkrclaim  (8  24»)— Sub- 
sisting Rights  op  Action  in  Defendant. 
Where  defendant  contracted  in  writing^  to 
fnmish  material  and  make  repairs  on  plaintiff's 
ranch,  and,  to  enable  defendant  to  purchase' the 
material,  plaintiff  loaned  him  money,  taking  his 
note  therefor,  defendant  was  not  entitled  to  in- 
terpose a  counterclaim  against  the  note  for  ma- 
terial and  labor  furnished  where  he  failed  to 
perform  the  contract  without  excuse. 

(Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  §§  3&-42;  Dec.  Dig. 
I  24.»] 

6.  CoNTBAOTS  (f  319*)— Bbbacr  bt  Failxjbb 
OP  Performance  —  Recovbby  on  Partiai. 
Performance. 

A  party  cannot  recover  for  what  he  may 

have  done  toward  carrying  out  a  contract  which 

be  has,   without  cause,  abandoned   and  failed 

to  perform. 
FBd.   Note. — For  other  cases,  see  Contracts, 

Cent.  Dig.  {f  1494,  1495;   Dec.  Dig.  %  319.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Greeley  W.  Whitford,  Judge. 

Action  by  Ada  M.  Yockey  against  Joseph 
N.  Miller  and  another.  Judgment  for  plain- 
tiff, and  defendants,  appeal.    Afilrmed. 

F.  D.  Taggart,  for  appellants.  Ernest  Mor* 
rls,  for  appellee. 

MDSSER,  J.  This  Is  an  action  on  a  prom- 
issory note.  In  the  county  court  and  In  tbe 
district  court  on  appeal.  Judgment  was  ren- 
dered against  the  defendants,  who  are  appel- 
lants here,  for  tbe  amount  of  tbe  note. 

Now,  after  careful  study  of  the  abstract 
and  briefs,  as  well  as  what  was  said  In  oral 
argument,  it  is  Impossible  to  discover  sucb 
error  as  would  warrant  a  reversal.  Just  be- 
fore entering  Into  the  trial  in  tbe  district 
court  on  January  16tb,  the  defendants  mov- 
ed for  leave  to  file  an  amended  answer.  This 
answer  was  prepared  in  July  preceding  and 
before  the  trial  In  the  county  court  in  Au- 
gust. No  showing  of  any  kind  appears  why 
tbe  defendants  ought  to  have  been  permitted 
to  file  this,  and  no  ground  Is  apparent  to 
excuse  tbe  keeping  of  it  for  six  months  with- 
out an  effort  to  file  it.  The  court  denied  the 
motion  and  it  cannot  be  said  that  error  was 
rommitted  in  doing  so  under  the  circum- 
stances. At  the  end  of  the  trial,  tbe  defend- 
ants moved  for  leav^  to  amend  their  answer, 
in  several  particulars,  hy  Interlineation  to 
conform  to  tbe  fact?  proven,  alleging  sur- 
prise and  Inadvertence.  This  motion  was 
denied.  A  careful  study  of  tbe  request  re- 
veals that  the  several  matters  sought  to  be 
put  Into  the  answer  were,  in  tbeir  very  na- 
ture, such  as  must  have  been  known  to  tbe 


defendants  before  the  commencement  of  the 
action  and  surprise  could  not  exist,  nor  is  it 
made  to  appear  wherein  or  bow  tbe  omis- 
sion of  these  matters  from  the  original  an- 
swer was  due  to  inadvertence.  If  the  court 
had  permitted  tbe  Interlineation,  it  does  not 
appear  that  tbe  answer  would  have  been  any 
better.  Under  these  circumstances,  it  can- 
not be  said  that  tbe  court  committed  any  er- 
ror in  refusing  tbe  request  to  amend.  Mil- 
ler entered  Into  a  written  contract  with  Mrs. 
Yockey  to  furnish  material  and  perform  la- 
bor in  making  certain  repairs  about  build- 
ings and  fences  on  ber  ranch.  In  order  to 
enable  blm  to  purchase  the  material,  she 
loaned  him  $300,  and  be  gave  her  the  note 
sued  on.  The  note  was  mentioned  in  the 
written  contract  There  was  but  one  orig- 
inal copy  of  the  contract.  She  took  tbe  con- 
tract and  nofe,  and  it  was  arranged  that  a 
copy  should  be  given  Miller,  which  he  receiv- 
ed about  three  weeks  later.  Across  the  top 
of  this  copy,  Mrs.  Yockey  wrote  the  words: 
"This  agreement  to  be  completed  within  90 
days."  Tbe  contract  was  silent  as  to  the 
time  of  completion,  and  these  words  were 
not  inserted,  nor  written  on  it  Tbe  answer 
alleges  that  tbe  contract  was  materially  al- 
tered by  the  insertion  of  these  words,  and 
that  thereby  the  note  and  contract  became 
■void  and  of  no  effect  It  was  the  theory  of 
tbe  defense  that  the  copy  was  a  duplicate 
original  of  the  contract,  and  that  it — ^the  oth- 
er duplicate  original — and  the  note  were 
three  papers  forming  one  entire  contract, 
and  that  a  material  alteration  of  the  one  by 
Mrs.  Yockey,  without  Miller's  consent  avoid- 
ed all.  Tbe  note  was  one  contract  tbe  writ- 
ten agreement  signed  by  Miller  another,  and 
tbe  copy  was  not  a  duplicate  original.  The 
defendants'  theory  Is  untenable.  A  letter 
from  Mrs.  Yockey,  offered  in  evidence  by  the 
defendants,  shows  that  her  construction  of 
the  contract  was  that  Inasmuch  as  it  was 
silent  as  to  the  time  of  completion,  it  was 
to  be  x)crformed  In  a  reasonable  time,  and 
that  90  days  was  a  reasonable  time.  The  de- 
fendants endeavored  to  counterclaim  against 
the  note  the  amount  of  cerialn  material  and 
labor,  which  tbe  answer  alleged  was  fur- 
nished towards  tbe  completion  of  the  con- 
tract It  does  not  appear  that  Miller  ever 
completed  the  contract,  or  that  Mrs.  Yockey 
ever  prevented  him  from  doing  so.  The 
only  excuse  he  appears  to  offer  for  not  pro- 
ceeding with  it  was  that  Mrs.  Yockey  put  a 
different  construction  on  It  than  be  did.  A 
party  cannot  recover  for  what  he  may  have 
done  toward  the  carrying  out  of  a  contract, 
which  he  has,  without  cause,  abandoned  and 
failed  to  perform.  The  Judgment  is  aflSrmed. 
Judgment  affirmed. 

CAMPBELL,  C.  J.,  and  GABBERT,  J.,  con- 


•For  otber  caces  lee  same  topic  and  (ectloo  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  K«jr  No.  Series  ft  Rep'r  Indexes 


Digitized  by  LjOOQ IC 


774 


112  PACIFIC  REPORTER 


(Colo. 


(49  Colo.  290) 

LAVELLB  et  al.  ▼.  TOWN  OF  JULESBURG. 
(Supreme   Court   of  Colorado.     Jan.  3,   1911.) 

1.  Appeal  and  Ebbob  (§  C72*)— Dismissal— 
Gbocnds — Insufficient  Recobd. 

A  writ  of  error  will  not  be  dismissed  for 
defects  in  the  bill  of  exceptions,  where  the  rec- 
ord proper  may  disclose  matters  constituting 
reversible  error  which  plaintiffs  in  error  are  en- 
titled to  have  considered. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2SG7-2872;  Dec.  Dig.  i 
672.*! 

2.  Eminent  Domain  (§  187*)— Obdeb  fob  Im- 
mediate Possession  —  Affidavit  —  Suffi- 
ciency. 

An  affidavit  by  a  mayor  was  sufficient  to 
sustain  an  order  for  immediate  possession  of 
land  to  be  condemned  by  the  town,  and  to  show 
inferably  that  he  was  authorized  to  make  the 
required  deposit,  where  it  appeared  that  the 
electors  had  authorized  the  trustees  to  .construct 
a  waterworks  system,  and  construction  had  been 
commenced,  and  that  the  particular  land  had 
been  selected  as  a  power  house  site,  and  where 
the  affidavit  showed  that  the  town  authorities 
had  ordered  condemnation  of  the  particular  land 
for  immediate  construction  of  a  power  bouse. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §S  505,  507;   Dec  Dig.  i  187.*] 

3.  Eminent  Domain  (i  187*)  —  Pleadino — 
Requisites. 

On  application  by  a  city  in  a  condemna- 
tion proceeding  for  an  order  for  immediate  pos- 
session, it  is  only  necessary  to  plead  the  ulti- 
mate facts  respecting  authority  to  proceed  and 
not  the  evidence  to  prove  it. 

[E)d.  Note.— For  other  cases,  see  E2minent  Do- 
main, Cent.  Dig.  §g  505,  507 ;   Dec.  Dig.  |  187.*] 

4.  Appeal  and  Ebbob  (§  169*)  —  Review — 
Mattebs  Not  Pbgsentbd  Helow. 

The  Supreme  Court  may  refuse  to  consider 
questions  not  raised  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  1 1018;  Dec.  Dig.  $  11)9.*] 

5.  Eminent  Domain  (S  202*)— Ebboneous  In- 
teblocutoby  Obders — Review. 

Interlocutory  orders  in  a  condemnation  pro- 
ceeding such  as  an  order  for  immediate  posses- 
sion, though  erroneous,  do  not  warrant  rever- 
sal of  the  final  judgment,  unless  it  appears  that 
they  prejudicially  affected  the  substantial  rights 
of  the  complaining  party. 

[Bid.  Note.— For  other  cases,  see  E3m!nent  Do- 
main, Cent.  Dig.  i  686;   Dec.  Dig.  §  2(52.*] 

6.  Eminent  Domain  (8  198*)— Exercise  by 
Municipalities— Determination  as  to  Ne- 
cessity. 

In  condemnation  proceedings  under  Rev.  St. 
1908.  §  6525,  subd.  70,  authorizing  towns  to 
condemn  t>rivate  property  in  constructing  water- 
works, it  is  proper  to  refuse  to  appoint  commis- 
sioners or  for  the  court  to  determine  the  neces- 
sity for  taking  the  particular  land  ;  the  munici- 
pal authorities'  determination  being  conclusive 
in  the  absence  of  fraudulent  or  unreasonable  ac- 
tion. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, C!ent.  Dig.  §§  525,  526;   Dec.  Dig.  f  198.*] 

7.  B^lINENT  Domain  (§  68*)  —  Exercise  of 
Discretion— Conclusiveness. 

The  exercise  of  discretionary  power  and 
judgment  of  municipal  officers  when  acting  with- 
in the  scope  of  their  authority  in  such  matters 
as  condemnation  proceedings  is  conclusive,  un- 
less it  clearly  appears  that  their  action  was 
fraudulent  oi  unreasonable. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Ont.  Dig.  8S  108-170;   Dec.  Dig.  J  68.*1 


8.  Pleadino  (8  8*)— Conclusions. 

An  allegation  that  town  authorities  did  not 
act  in  good  faith  in  condemning  land  for  a  mu- 
nicipal purpose  is  bad  as  statmg  a  mere  con- 
clusion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  gS  12-28;   Dec.  Dig.  §  8.*] 

9.  Eminent  Domain  (|  198*)—Pleadino— Ne- 
cessity. 

In  a  pro('eeding  by  a  town  under  Rev.  St 
190S.  §  (Vi25,  subd.  70,  it  was  proper  to  refuse 
to  determine  the  question  of  necessity  for  tak- 
ing, where  the  answer  did  not  raise  that  issue. 

[EM.  Note. — For  other  cases,  see  EJminent  Do- 
main, Cent  Dig.  $|  525.  526;  Dec.  Dig.  §  198.*] 

10.  EJminent  Domain  (8  68*)— Use- Natdbb— 
Detebmination. 

The  provision  of  the  state  Constitution, 
which  makes  the  question  whether  the  contem- 
plated use  of  land  sought  to  be  condemned  is 
really  public  a  judicial  one,  is  intended  to  pre- 
vent a  legislative  declaration  that  a  use  is  pub- 
lic which  in  law  and  in  fact  is  not  and  does  not 
apply  to  a  proceeding  by  a  town  under  Rev.  St. 
1908.  8  652.5,  subd.  70,  to  condemn  private  prop- 
erty in  constructing  a  waterworks. 

[EM.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  88  167-170 ;   Dec.  Dig.  8  68.*] 

11.  Eminent   Domain   (8   195*)  —  Municipal 
Watebworks— Pleading — Sufficienct. 

In  a  condemnation  proceeding  by  a  town 
nnder  Rev.  St.  1908,  §  6525,  subd.  70,  to  con- 
demn property  for  waterworks,  a  mere  denial 
that  the  purpose  for  which  the  land  was  sought 
to  be  taken  was  public,  or  that  the  town  had 
power  to  condemn,  did  not  raise  a  question  of 
law  or  fact  respecting  a  public  use  or  the  town's 
power  in  the  premises. 

[EM.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  8  524;    Dec.  Dig.  8  195.*] 

12.  Eminent  Domain  (8  198*)- Poweb  of  Pe- 
titioner—Determination. 

A  petitioner's  right  to  exercise  power  of 
eminent  domain  or  to  take  a  particular  tract 
should  be  determined  by  the  court  in  limine. 

[EM.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  88  525,  526;  Dec.  Dig.  8  198.*1 

13.  Appeal   and   Ebbob   (8  934*)- Review— 
Pbesumptions— Findings. 

In  the  absence  of  specific  and  nnambignons 
findings  to  the  contrary,  appellate  courts  must 
assume  that  the  lower  court  found  those  facts 
which  are  responsive  to  the  issues  and  essential 
to  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3777 ;   Dec.  Dig.  8  934.*] 

14.  Municipal  Corporations    (8   20*)  —  Os- 
OANiZATioN— Validity— Presumptions. 

Under  Rev.  St.  1908,  8  6740.  providing  that 
a  municipality  shall  be  deemed  to  be  legally  in- 
corporated, where  the  legality  has  not  been 
questioned  within  one  year  from  the  date  of  or- 
ganization, a  town  is  conclusively  presumed  to 
have  been  regularly  organized,  where  it  appears 
that  it  has  had  a. full  complement  of  town  offi- 
cials for  more  than  two  years,  exercising  their 
respective  duties,  and  that  the  town  has  for  more 
than  12  years  exercised  the  powers  of  a  munic- 
ipality. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  88  ^9,  51;  Dec.  Dig.  8 
20.*] 

15.  Eminent  Domain  (j8  262*)— Harmless  E»- 
BOB— Exclusion  of  Testimony. 

In  condemnation  proceedings  by  a  town,  re- 
fusal to  bear  testimony  under  the  answer  was 
harmless,  where  the  testimony  was  subsequently 
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heard,  though   not  nntfl   after  the  jury  called 
to  assess  damages  had  retired  for  deliberation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  (  686;    Dec.  Dig.  i  2(i2.*] 

16.  Eminent  Domain  (|  262*)— Core  of  Erbob 
— Stbikino  Answer.. 

Any  error  in  striking  an  answer  in  condem- 
nation proceedings  by  a  town  was  cured  by  sub- 
sequently bearing  evidence  on  the  issues  made 
thereby. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  $  686;    Dec.  Dig.  {  262.*] 

17.  Eminent  Domain  (§5  111.  304*)— Munici- 
pal Watebwobks— Damages— Elements. 

Damages  to  an  owner's  remnining  and  con- 
tiguous lots  to  be  caused  by  noise,  smolie,  va- 
pors, and  increased  dangers  from  Are  held  not 
subject  to  an  award  in  a  proceeding  by  a  town 
to  condemn  a  lot  as  a  power  bouse  site. 

(Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {§  204,  27&-281 :  Dec.  Dig.  SI 
111,  104.*) 

la  Eminent  Domain  (I  91*)— Damages— Bi:- 

covesABLE  Elements. 

The  owner  of  property  condemned  is  not 
entitled  to  recover  for  damages  to  the  residue 
for  annoyRnce  and  Inconvenience  suffered  by  the 
general  public,  his  damages  being  limited  to 
some  right  or  interest  not  shared  nor  enjoyed 
by  the  public  generally. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  234,  235;   Dec.  Dig.  §  01.*1 

19.  Eminent  Domain  (|  106*)— Damages— Re- 
coverable Elements— Injury  to  Remain- 
ing Land. 

If  several  contiguous  tracts  in  reality  con- 
stitute one  entire  parcel  used  for  one  gen- 
eral purpose  by  the  common  owner,  on  the  tak- 
ing by  a  town  of  one  of  the  tracts  as  a  power 
bouse  site,  the  owner  could  recover  for  damage 
to  remaining  and  contiguous  lots  caused  by  being 
deprived  of  means  of  ingress  and  egress  from 
the  rear. 

[E!d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  $§  282-289;   Dec.  Dig.  f  106.*] 

20.  ESjinent  Domain  (J  124*>— Damages— As- 
certainment—Time. 

Under  the  express  term  of  Rev.  St.  1908, 
I  24,31,  property  condemned  should  be  valued  as 
of  the  time  of  appraisement,  and  not  as  of  the 
time  of  taking  possession. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  Sg  33^-344 ;  Dec.  Dig.  i  124.*) 

21.  Appeal  and  Ebbob  (i  643*)— Bill  of  Ex- 
ceptions —  Objections  to  Certificate- 
Time  to  Object. 

Objection  to  the  trial  judge's  certificate  to 
a  bill  of  exceptions  comes  too  late,  where  the 
transcript  including  the  bill  has  been  Indeed  in 
the  Supreme  Court  nearly  2V4  years,  and  the 
abstract  of  record  and  briefs  of  defendants  in 
error  have  been  served  for  nearly  2  years. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  2791-2794;  Dec.  Dig.  i 
643.*] 

Error  to  Sedgwick  County  Court;  A.  H. 
Miller,  Judge. 

Condemnation  proceedings  by  the  Town  of 
Julesburg  against  O.  Lavelle  and  another. 
Judgment  for  petitioner,  and  respondents 
bring  error.  Reversed  and  remanded,  with 
directions. 

n'ranklin  &  Tedrow,  for  plaintiffs  In  error. 
C.  H.  Pierce,  for  defendnnt  In  error. 


GABBERT  J.  Plaintiffs  In  error  were  re- 
spondehts  In  a  proceeding  instituted  by  tbe 
town  of  Julesburg  to  condemn  a  lot  as  a  site 
upon  wbicb  to  erect  a  power  house  for  tbe 
operation  of  a  waterworks  system  then  being 
constructed  by  tbe  town.  Tbe  jury  impanel- 
ed asKeHsed  tbe  value  of  tbe  lot  at  $720,  and 
a  Judgment  or  decree  was  entered  to  the 
effect  that  on  payment  of  this  sum  tbe  town 
be  permitted  to  take  posesslon  of  tbe  lot, 
and  appropriate  It  to  tbe  public  use  for 
which  It  was  sought  to  be  condemned.  Tbe 
respondents  have  brought  the  case  here  for 
review  on  error. 

Defendant  In  error  has  flied  a  motion  to 
dismiss  the  writ  of  error  and  affirm  tbe  Judg- 
ment, based  u|)on  tbe  grounds  that  a  proper 
bill  of  exceptions  Is  not  filed;  that  tbe  pre- 
tended bill  of  exceptions  was  not  approved, 
allowed,  and  certified  to  be  full,  correct,  and 
complete,  as  required  by  law  and  tbe  rules 
of  this  court,  and  that  It  falls  to  state  that 
It  contains  all  the  evidence.  The  motion  to 
dismiss  must  be  denied.  Even  If  the  bill  of 
exceptions  Is  defective,  there  may  be  mat- 
ters dlsclos>ed  by  tbe  record  proper  constitut- 
ing reversible  error  which  plaintiffs  In  er- 
ror are  .entitled  to  have  considered.  Independ- 
ent of  tbe  bill  of  exceptions.  It  will  be  time 
enough  to  consider  the  grounds  urged  against 
the  bill  of  exceptions  when  we  come  to  con- 
sider the  argument  of  counsel  for  respond 
ents,  relating  to  matters  which  must  appear 
by  tbe  bill  of  exceptions. 

When  tbe  petition  was  presented,  the  court 
granted  an  order  for  the  Immediate  posses- 
sion of  the  lot  sought  to  be  condemned  upon 
tbe  deposit  of  the  sum  of  $800.  The  deposit 
was  made  and  poasesslon  taken.  Tbe  order 
is  claimed  to  be  erroneous  for  the  reason 
that  tbe  affidavit  upon  which  it  was  granted, 
although  made  by  the  mayor,  does  not  dis- 
close that  he  was  authorized  by  the  town 
authorities  to  take  this  step,  or  that  he  as- 
sumed to  represent  the  town  In  making  re- 
quest for  Immediate  possession,  and  that  It 
does  not  a|i|>ear  be  had  any  authority  to  ap- 
propriate the  funds  of  the  town  for  the  pur- 
pose of  milking  tbe  deiiosit  required.  This 
contention  Is  clearly  without  merit.  The 
requisite  petition  was  on  file,  from  tbe  alle- 
gations of  wbicb  It  appears  that  tbe  legal 
voters  of  the  town  bad  authorized  the  board 
of  trustees  to  construct  a  system  of  water- 
works for  fire  and  domestic  purposes;  that 
the  trustees  bnd  begun  tbe  construction  of 
tbe  system;  that  they  bad  selected  tbe  lot 
in  question  niwn  which  to  erect  a  power 
house  to  operate  it;  and  from  the  affidavit 
it  is  made  to  appear  that  the  party  making 
It  is  tbe  mayor  of  tbe  town;  that  the  town 
authorities  hod  onlered  that  the  possession  of 
the  lot  In  question  be  secured  by  condemna- 
tion proceedluss  for  the  immediate  construc- 
tion of  a  power  house.  The  affiant  also 
prn.rs  on  behalf  of  the  petitioner  for  an  or- 
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der  of  possession  pending  fbe  final  deter- 
mination of  the  condemnation  proceedings. 
We  think  this  la  sufficient  from  which  to 
fairly  Infer,  when  the  mayor,  the  chief  ex- 
ecutive officer  of  the  town,  is  acting  In  Its 
behalf,  that  he  Is  duly  authorized  to  repre- 
sent It  and  take  such  steps  in  detail  as  were 
necessary  to  prosecute  and  carry  out  the  pur- 
pose for  which  the  condemnation  proceedings 
were  Instituted,  and  that  the  money  deposit- 
ed as  a  condition  precedent  to  taking  posses- 
sion bad  been  duly  appropriated  for  that 
purpose.  It  was  only  necessary  to  plead  the 
ultimate  facts  with  respect  to  these  various 
matters,  and  not  the  evidence  to  prove  them. 
So  far  as  advised  from  the  record.  It  does 
not  appear  that  any  of  the  questions  just 
considered  were  presented  to  the  trial  court, 
and  for  this  reason  alone  we  might  well  re- 
fuse to  consider  them  here. 

It  Is  next  urged  that  the  statute  authoriz- 
ing possession  of  property  sought  to  be  con- 
demned to  be  taken  possession  of  ex  parte 
to  a  violation  of  the  Constitution  of  the 
United  States  and  of  this  state,  which  pro- 
vide that  no  person  shall  be  deprived  of  prop- 
erty without  due  process  of  law.  It  Is  whol- 
ly unnecessary  to  consider  this  question. 
The  order  for  possession  was  interlocutory. 
Such  orders,  even  If  erroneous,  will  not  jus- 
tify a  reversal  of  the  final  Judgment,  unless 
It  appears  that  they  prejudicially  affected 
the  substantial  rights  of  the  complaining 
party  on  the  final  adjudication.  Colo.  F.  & 
I.  Co.  v.  Four  Mile  Ry.  Co.,  29  Colo.  90.  06 
Pac.  902.    No  such  showing  Is  made  here. 

Respondents  requested  the  appointment  of 
a  board  of  commissioners  to  determine  the 
necessity  for  taking  the  lot  in  question,  which 
was  denied.  Thereupon  they  requested  the 
court  to  determine  all  questions  presented  by 
their  answer,  except  damages,  which  was  re- 
fused. Neither  of  these  rulings,  when  the 
entire  record  Is  considered,  was  erroneoas. 
The  trustees  of  towns  are  expressly  author- 
ized to  condemn  so  much  private  property 
as  may  be  necessary  for  the  construction  of 
waterworks  for  the  town  which  they  rep- 
resent Subdivision  70,  S  6525,  Rev.  St 
1908.  The  compensation  for  land  so  taken  Is 
to  be  paid  by  the  town.  It  Is  the  province 
of  the  town  authorities  to  determine  what 
property  shall  be  taken  and  condemned  up- 
on which  to  construct  a  plant  to  operate  a 
waterworks  system  belonging  to  the  town. 
As  applied  to  the  facts  of  this  case,  the  exer- 
cise of  discretionary  power  and  Judgment  of 
municipal  officers,  when  acting  within  the 
scope  of  their  authority,  is  conclusive,  unless 
It  clearly  appears  their  action  was  fraudu- 
lent or  unreasonable.  Kirkwood  v.  School 
District,  45  Colo.  368,  101  Pac.  343 ;  Warner 
V.  Town  of  Gunnison,  2  Colo.  Aw).  430.  81 
Pac.  238;  City  of  Denver  v.  Kennedy,  33 
Colo.  80,  80  Pac.  122,  467. 

Could  the  action  of  the  town  authorities 
In  such  matters  be  submitted  to  either  a 
court  or  commission,  it  might  be  that  the 


Judgment  of  the  former  would  be  regarded 
as  not  sound;  but  to  permit  this  question  to 
be  gone  Into  could  result  in  substituting  the 
Judgment  of  others  for  those  to  whom  the 
statute  has  specially  delegated  the  power  to 
determine  what  property  shall  be  taken  for 
the  public  use  under  consideration,  how 
much,  and  its  location.  The  results  which 
would  follow  any  inquiry  whatever  on  the 
subject,  and  a  consideration  of  the  varied 
questions  which  town  officials  must  settle  in 
selecting  a  site  for  such  a  public  use,  stamps 
It  as  unsound,  unless  the  case  presented  falls 
within  the  exceptions.  No  showing  to  made 
by  the  answer  which  states  a  case  within  any 
of  such  exceptions.  Not  a  fact  to  stated  from 
which  it  could  be  Inferred  that  the  town  au- 
thorities had  acted  fraudulently,  or  in  bad 
faith,  or  unreasonably.  True,  it  is  alleged 
in  the  answer  that  the  selection  of  the  lot  In 
question  was  not  made  In  good  faith,  but 
that  is  merely  a  conclusion  of  the  pleader, 
instead  of  stating  facts  which  might  disclose 
such  a  condition.  It  to  also  true  the  answer 
alleges  in  substance  that  the  town  of  Jules- 
burg  to  possessed  of  other  property  which  to 
more  suitable  and  proper  for  the  location  of 
a  power  honse ;  that  there  to  vacant  and  un- 
occupied land  in  close  proximity  which  could 
better  be  used  for  this  purpose;  that  the  se- 
lection of  the  lot  In  question  was  extraordi- 
nary and  unnecessary,  and  that  there  to  no 
necessity  for  taking  this  particular  lot  as  a 
site  upon  which  to  construct  a  power  plant 
in  that  it  to  neither  suitable,  proper,  nor  nec- 
essary for  that  purpose.  This  to  nothing  more 
nor  less  than  requesting  that  the  Judgment  of 
a  court  or  commission  be  substituted  for  the 
Judgment  of  the  town  authorities.  The  lat- 
ter must  select  a  site  for  a  power  house. 
Neither  a  court  nor  a  commission  can  do  thto 
for  ttiem.  If  it  were  possible  to  attack  the 
acts  of  municipal  officers  in  selecting  a  site 
for  a  power  house  to  operate  a  waterworks 
system  on  the  averments  of  the  answer  to 
which  we  have  referred,  then  each  time  they 
did  80  their  judgment  might  be  interfered 
with  to  such  an  extent  as  to  practically  de- 
ny them  the  exercise  of  that  authority  and 
discretion  with  which  they  are  exclusively 
Invested  by  statute.  As  commissioners  would 
have  had  no  function  to  perform  if  they  had 
been  appointed,  it  was  not  error  to  refuse  to 
appoint  them.  We  must  not  be  understood, 
however,  as  indicating  what  questions,  under 
a  proper  answer,  might  be  submitted  to  the 
determination  of  commissioners  on  the  sub- 
.ject  under  consideration.  That  proposition 
is  not  presented. 

We  shall  next  consider  the  action  of  the 
court  in  refusing  the  request  to  determine 
all  questions  except  damages.  It  certainly 
did  not  err  in  refusing  to  determine  the  ques- 
tion of  necessity  for  taking,  as  the  answex 
did  not  tender  that  issue.  The  answer  of  the 
respondents  was  in  two  parts,  the  first  of 
which,  so  far  as  necessary  to  consider  at 
present,  in  view  of' what  has  already  been  de- 
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termlned,  denied  that  Julesburg  was  an  In- 
corporated town  or  municipal  corporation,  or 
that  It  bad  tbe  right  of  eminent  domain,  and 
denied  that  the  purpose  for  -which  the  lot 
was  sought  to  be  taken  was  public,  within 
the  meaning  of  the  Constitution  of  the  state, 
or  that  such  purpose  was  within  the  power 
conferred  by  law  upon  petitioner. 

The  further  and  separate  answer,  in  addi- 
tion to  the  aTerments  before  referred  to,  al- 
leged, upon  information  and  belief,  that  tbe 
proceedings  authorizing  tbe  trustees  of  the 
town  to  construct  a  waterworks  system  were 
illegal  and  void.  Under  our  Constitution, 
whenever  private  property  is  sought  to  be 
taken  for  an  alleged  public  use,  the  question 
whether  the  contemplated  use  be  really  pub- 
lic shall  be  a  Judicial  one ;  but  that  provision 
Is  intended  to  prevent  the  L«g!slature  de- 
claring that  a  use  is  public  which,  in  law  and 
in  fact,  is  not,  and  has  no  application  to  any 
question  Involved  in  the  case  at  bar.  Land 
sought  to  be  condemned  by  a  town,  upon 
which  to  construct  a  power  plant  to  operate 
a  waterworks  system  belonging  to  tbe  town 
is  undoubtedly  to  be  devoted  to  a  public  use. 
Tbe  Legislature  has  conferred  upon  the  town 
the  authority  to  condemn  land  for  this  pur- 
pose. Merely  denying  that  tbe  purpose  for 
which  the  lot  was  sought  to  be  taken  as  set 
out  In  the  petition  was  public,  or  that  peti- 
tioner was  without  power  to  condemn  the  lot 
for  that  purpose,  did  not  raise  a  question  of 
either  law  or  fact,  with  respect  to  a  public 
use,  or  tbe  power  of  the  petitioner  in  the 
premises.  It  is  true,  as  said  in  V.  P.  R.  Co. 
V.  Colorado  Postol  T.  C.  Co.,  80  Colo.  138, 
69  Pac.  564,  97  Am.  St.  Rep.  106,  that  If  for 
any  reason  tbe  petitioner  is  not  entitled  to 
exercise  the  right  of  eminent  domain,  or  take 
a  particular  tract,  these  questions  should  be 
determined  by  the  court  in  limine.  The  right 
to  condemn  the  particular  lot  or  the  question 
of  good  faith  of  tbe  town  is  not  involved,  for 
reasons  already  given. 

Tbe  only  questions  which  can  be  said  to 
be  presented  by  the  answer  for  the  court  to 
determine  were  whether  the  town  was  incor- 
ix>rated,  and  tbe. proceedings  authorizing  the 
construction  of  tbe  waterworks  system  reg- 
ular. Conceding,  for  the  sake  of  the  argu- 
ment, that  the  answer  was  sufficient  to  raise 
these  questions,  and  that  respondents  were 
entitled  to  raise  them,  tbe  record  discloses 
that  they  were  determined  by  the  court  on 
evidence  Introduced  by  the  petitioner.  There 
may  not  be  any  special  findings  on  these  sub- 
jects, but  evidence  touching  them  was  heard, 
and  there  is  nothing  in  the  record  to  indicate 
that  the  court  did  not  find  in  favor  of  pe- 
titioner on  these  Issues.  In  tbe  absence  of 
spedflc  and  unambiguous  findings  of  fact  to 
the  contrary,  appellate  courts  must  assume 
that  tbe  lower  court  did  find  those  facts 
which  are  resiransive  to  the  issues  made  by 
tbe  pleadings,  and  essential  to  the  judgment 
rendered.  Fanny  Rawlings  M.  Co.  v.  Tribe, 
29  Colo.  302.  68  Pac.  284. 


But  counsel  contends  that  petitioner  failed 
to  prove  that  Julesburg  was  a  municipal  cor- 
poration. The  evidence  on  this  subject  is 
to  the  effect  that  it  had  a  full  complement  of 
town  officials,  and  that  it  bad  bad  such  offi- 
cers for  more  than  two  years  previous  to 
the  date  of  trial,  exercising  the  duties  of 
their  ofilces;  and  that  tbe  town,  as  such, 
had  for  upwards  of  12  years  exercised  the 
rights  and  powers  of  a  municipal  corpora- 
tion. Under  such  a  state  of  facts,  the  town, 
by  virtue  of  section  6746,  Rev.  St.,  was, con- 
clusively presumed  to  be  a  regularly  organ- 
ized and  legally  incorporated  municipality; 
and  respondents  were  precluded  from  ques- 
tioning the  legality  of  its  formation,  organ- 
ization, or  incorporation.  People  ex  rel.  v. 
Curley,  5  Colo.  412.  Without  expressing  any 
opinion  thereon,  we  merely  suggest  that  it 
may  be  doubtful  If  respondents  were  entitled 
to  question  the  legality  of  the  Incorporation 
of  petitioner.  U.  P.  R.  H.  Co.  v.  Colo.  Postal 
T.  C.  Co.,  supra;  Eddleman  v.  Union  Co. 
Traction  &  P.  Co.,  217  111.  409,  75  N.  E.  510. 

It  Is  also  claimed  that  the  evidence  is  in- 
sufficient to  establish  that  the  proceedings 
authorizing  the  trustees  to  construct  a  water- 
works system  were  legal.  Without  entering 
into  details,  we  think  it  is  sufficient  to  say 
that  the  testimony  introduced  by  petitioner 
prima  facie  established  that  the  preliminary 
proceedings  were  regular.  No  testimony  was 
offered  by  respondents  to  overcome  It  The 
court  at  first  refused  to  hear  any  testimony 
on  any  issue  raised  by  the  answer,  but  sub- 
sequently did  hear  the  testimony  on  tbe 
questions  Just  considered,  although  not  until 
after  the  Jury  called  to  assess  damages  bad 
retired  for  deliberation.  This  was  Irregu- 
lar, but  not  prejudicial.  In  this  connection 
tbe  action  of  the  court  in  sustaining  a  motion 
to  strike  the  whole  of  the  further  and  sepa- 
rate answer,  based  upon  the  grounds  that  It 
was  Incompetent,  uncertain,  immaterial,  and 
insufficient,  and  set  forth  no  sufficient  allega- 
tion to  establish,  or  tending  to  establish,  a 
defense,  and  also  a  demurrer  to  the  remain- 
ing portion  of  the  answer,  upon  tbe  ground 
that  it  was  insufficient  to  constitute  a  de 
fense,  will  be  considered.  Technically,  this 
was  probably  error,  because  some  portions 
of  the  answer,  so  far  considered,  may  baVe 
tendered  Issues  which  it  was  necessary  for 
the  court  to  determine,  but  Inasmuch  as  It 
subsequently  heard  evidence  on  the  Issues 
thus  made,  tbe  error  committed  was  cured 
and  respondents  were  in  no  wise  prejudiced 
or  precluded  from  ofFerlng  testimony  which, 
perhaps,  they  were  entitled  to  offer,  or  wMcb 
tbe  petitioner,  by  reason  of  the  issues  made, 
was  required  to,  and  did,  establish. 

On  behalf  of  respondents  it  is  contended 
that  the  Jury  to  assess  damages  was  sum- 
moned in  an  irregular  manner,  and  that  the 
motion  to  quash  the  venires  and  panel  should 
bave  been  sustained  instead  of  overruled. 
Under  decisions  of  this  court  and  tbe  stat- 
utes, parties  ought  not  to  have  any  trouble  In 
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securiiig  e  legal  jury  In  a  lawful  manner, 
and  as  the  cause  must  be  reversed  for  errors 
which  we  will  next  consider,  we  shall  not 
determine  whether  there  was  any  such  Ir- 
regularity In  summoning  the  Jury,  or  such  er- 
ror In  overruling  the  motion  to  quash,  as 
would  entitle  the  respondents  to  success- 
fully complain. 

The  further  answer  alleged  that  Lucas  was 
the  owner  of  contiguous  property  upon  which 
buildings  used  for  stores  and  other  purpos- 
es were  erected,  to  which  there  was  no 
means  of  ingress  or  egress  except  over  the 
premises  sought  to  be  condemned,  and  that 
talcing  this  lot  would  damage  such  contigu- 
^ous  property.  Counsel  for  respondents  of- 
fered to  prove  by  deed  that  respondent  Lucas 
was  the  owner  of  an  Interest  In  lots  7,  8,  and 
9  In  the  same  block  as  the  one  sought  to  be 
condemned,  which  was  denied.  As  we  un- 
derstand the  record,  the  portions  of  the  lots 
mentioned  in  the  deed  immediately  adjoin 
lot  No.  10.  the  one  in  controversy.  Respond- 
ents then  offered  to  prove  that  this  lot  and 
the  part  of  lots  7,  8,  and  9  described  in  the 
deed  constituted  one  continuous  tract,  used 
together  by  Lucas  for  a  common  purpose,  audi 
that  the  taking  of  lot  10  and  the  erection 
and  maintenance  thereon  of  a  pumping  sta- 
tion would  cause  damage  to  the  part  of  lots 
7,  8,  and  9  in  which  Lucas  was  interested,  by 
depriving  this  tract  of  the  means  of  Ingress 
and  egress  from  the  rear,  and  by  reason  .oC 
the  noise,  smolce,  noxious  vapors,  and  In- 
creased danger  from  fire,  to  which  petition- 
er objected,  and  the  objection  was  sustained. 
It  Is  clear  that  damages  for  noise,  smoke, 
vapors  and  Increased  dangers  from  fire  were 
not  proper  to  consider.  This  inconvenience 
and  Injury  would  be  common  to  all  other 
property  owners  adjoining  or  adjacent  to  the 
power  plant  The  owner  of  property  con- 
demned Is  not  entitled  to  recover  damages 
to  the  residue  for  annoyance  and  inconven- 
ience suffered  by  the  general  public.  The 
damage  to  such  residue  is  limited  to  some 
right  or  Interest  therein  enjoyed  by  the  own- 
er, and  not  shared  or  enjoyed  by  the  public 
generally.  Gilbert  v.  Greeley,  S.  L.  &  P.  Ry. 
Co.,  18  Colo.  501,  22  Pac.  814;  Denver  &  S. 
F.  Ry.  Co.  V.  Bannegan,  43  Colo.  122,  95  Pac. 
34Jl,  16  L.  R.  A.  (N.  S.)  874,  127  Am.  St.  Rep. 
100.  For  such  special  damages  the  owner  Is 
as  much  entitled  to  compensation  as  he  Is 
for  the  value  of  the  property  actually  taken. 
Whether  or  not  when  one  tract  is  taken  dam- 
ages to  another  Immediately  adjoining  shall 
be  assessed,  is  not  always  easy  to  determine. 
The  rule,  however,  as  applicable  to  this  case, 
is  that,  if  several  contiguous  tracts  in  real- 
ity constitute  one  entire  parcel  used  for  one 
general  purpose  by  the  common  owner,  the 
particular  and  special  injury  which  will  re- 
sult to  the  part  not  taken  should  be  deter- 
mined, and  compensation  made  accordingly. 
16  Cyc.  720. 

As  we  understand  the  record.  Lucas  is  the 
owner  of  an  interest  in  pert  of  lots  7,  8,  and 


9,  upon  which  Improvements  are  located,  and 
that  lot  10  affords,  and  Is  used  by  him,  as 
a  means  of  Ingress  and.  egress  to  the  rear  of 
these  improvements,  of  which  he  will  be  de- 
prived. This  is  a  right  peculiar  to  him.  The 
extent,  then,  the  market  value  of  his  Interest 
in  part  of  lots  7,  8,  and  9  will  be  depreciated, 
if  any,  by  being  deprived  of  lot  10,  Is  com- 
pensation which  shbuld  be  awarded  in  addi- 
tion to  the  value  of  the  property  actually 
taken.  Denver  &  S.  F.  Ry.  Co.  v.  Hannegan, 
supra;  Colo.  M.  Ry.  Co.  v.  Brown,  15  Colo. 
193,  25  Pac.  87.  The  court  not  only  erred  In 
striking  th«  portion  of  the  answer  claiming 
damages  to  the  part  of  lots  7,  8.  and  9,  bnt 
also  er-red  In  refusing  to  i)ermit  respondent 
Lucas  to  Introduce  testimony  to  establish 
them. 

Possession  of  the  property  was  taken 
March  15,  1907.  Over  the  objection  of  coun- 
sel for  respondents,  a  witness  on  behalf  of 
petitioner  was  asked  to  state  the  value  of  the 
lot  as  of  that  date.  Counsel  for  respondent 
also  offered  to  prove  the  value  of  the  lot  at 
the  time  of  the  trial,  which  was  denied.  Lat- 
er the  court  Instructed  the  jury  that  the 
measure  of  damages  to  which  the  owners 
were  entitled  was  the  market  value  of  lot  10 
at  the  time  of  taking.  Both  the  ruling  and 
the  instruction  are  erroneous.  The  statute 
(section  2431,  Rev.  St.)  particularly  provides 
that  In  estimating  the  value  of  property  ac- 
tually takeh,  the  true  and  actual  value  at  the 
tim«  of  the  appraisement  shall  be  allowed 
and  aw«rded.  Under  this  statute  this  court 
has  repeatedly  decided  that  the  true  and  ac- 
tual value  of  the  property  condemned  be- 
longing to  the  respondent  at  the  time  of  the 
appraisement  Is  the  measure  of  comi)ensation 
In  condemnation  proceedings  for  the  proper- 
ty actually  taken.  Colo.  Central  Ry.  Co.  v. 
Allen,  13  Colo.  229.  22  Pac.  605:  Colo.  M. 
Ky.  Co.  V.  Brown,  supra ;  Twin  Lakes.  H.  G. 
MIn.  Synd.  v.  Colo.  M.  Ry.  Co.,  16  Colo.  1,  27 
Pac.  2.58;  Lambom  v.  Bell,  18  Colo.  346,  32 
Pac.  980,  20  L.  R.  A.  241. 

Numerous  other  errors  are  assigned  which 
do  not  appear  to  justify  discussion,  or  are 
of  that  character  that  can  readily  be  avoided 
at  another  trial.  In  considering  the,  case  wt 
have  not  been  unmindful  of  the  grounds  as- 
signed by  counsel  for  petitioner  in  support 
of  the  contention  that  the  bill  of  exceptions 
should  not  be  considered.  None  of  these  ob- 
jections have  merit,  unless  It  l>e  the  one  re- 
lating to  the  certificate  of  the  trial  judge. 
In  some  respects  the  certificate  is  faulty,  but 
not  so  much  so  as  the  one  considered  in  the 
case  of  Big  Kanawha  Leasing  Co.  v.^  Jones, 
45  Colo.  381,  102  Pac.  171,  to  which  attention 
Is  now  directed  as  prescribing  the  formalities 
to  be  observed  in  the  preparation  and  cer- 
tification of  a  bill  of  exceptions.  In  the  cir- 
cumstances of  this  case,  however,  petitioner 
is  not  in  a  position  to  have  the  alleged  de- 
fects in  the  certifleate  considered.  The  tran- 
script, which  included  the  bill  of  exceptions, 
was  lodged  in  this  court  and  writ  of  error 
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served  nearly  two  years  and  five  months,  and 
scire  facias  served  more  tban  two  years,  be- 
fore the  motion  under  consideration  was 
made.  The  abstract  of  record  and  briefs  of 
respondents  were  filed  and  served  upon  coun- 
sel for  petitioner  nearly  two  years  before 
such  motion  was  filed.  In  such  drcumstan- 
ces  the  objection  to  the  certificate,  that  it 
does  not  fully  comply  with  all  the  require- 
ments of  the  Code,  comes  too  late.  Reynolds 
V.  Campling,  21  Colo.  86,  39  Pac.  1092 ;  Mas- 
on T.  SelgUtz,  22  Colo.  320,  44  Pac.  588;  Mae- 
key  V.  Monahan,  13  Colo.  App.  144,  56  Pac. 
680;  Bd.  Co.  Com'rs  v.  Tulley,  17  Colo.  App. 
113,  67  Pac.  346;  Merrlner  t.  Jeppson,  19 
Colo.  App.  218,  74  Pac.  341. 

The  judgment  of  the  county  court  is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  assess  the  compensation  and  dam- 
ages in  accordance  with  the  views  expressed 
in  this  opinion.  From  the  record  before  us 
we  are  of  the  opinion  that  a  new  trial  should 
be  limited  to  these  questions  on  the  plead- 
ings relating  to  these  subjects  as  originally 
filed. 

Reversed  and  remanded,  with  directions. 

CAMPBELL,  C.  3.,  and  HILU  J.,  concur. 


(49  Colo.   2S6) 

DENVER  N.  W.  &  P.  RY.  CO.  v.  HOWE  et  al. 

(Supreme  Court  of  Colorado.     Jan.  3,   1911.> 

1.  BJstiNENT  Domain  (5  262*)— Pboceedings— 
Appeal— Harmless  Ebeob— Instroctions. 

Any  error  in  an  instruction  in  condemna- 
tion proceedings  that,  if  the  land  taken  had  no 
market  value,  the  jury  must  find  the  actual  val- 
ue thereof  and  assess  damages  on  such  basis,  on 
the  ground  that  the  evidence  showed  a  market 
value,  was  harmless  to  petitioner,  if  the  ver- 
dict was  within  the  market  value  of  the  land 
as  shown  by  the  evidence. 

[Ed.  Note. — For  otlier  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  686 ;    Dec.  Dig.  §  202.*] 

2.  Eminent  Domain  (S  136*)— Pboceedinos— 
Assessment  of  Compensation— Evioence — 
Pkculiab  Value  of  Pbopebty. 

In  condemnation  proceedings  to  take  part 
of  a  ranch  and  the  ranch  buildings,  the  jury 
conld,  in  assessing  damages,  consider  the  adapt- 
ability of  the  site  on  which  the  buildings  were 
located  for  the  purpose  of  a  building  site ;  the 
evidence  showing  that  the  other  parts  of  the 
ranch  were  either  too  low  or  too  rough  for  a 
building  site. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  366;  Dec.  Dig.  §  130.*] 

3.  Eminent  Domain  (J  205*)— Pboceedings— 
Sufficiency  of  Evidence. 

In  condemnation  proceedings  to  take  a  part 
of  a  ranch  and  the  buildings  thereon,  evidence 
held  to  sustain  the  verdict  as  to  the  value  of 
tbe  property  taken. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  i  544;   Dec.  Dig.  §  205.*] 

4.  Eminent  Domain  (§  220*)— Pboceedinos— 
Damages— E\-iDENCE— View. 

Whether  the  jury's  view  of  the  premises 
taken  be  considered  as  evidence  on  its  value,  or 
be  merely  for  the  purpose  of  better  understand- 
ing and  applying  such  evidence,  the  market 
value  of  the  land  is  to  be  determined  from  the 


evidence,  so  that  it  is  proper  to  instruct  that 
the  market  value  should  be  determined  from  the 
evidence  and  to  refuse  an  instruction  that  it 
should  be  determined  from  the  evidence  and  the 
jury's  view  of  tbe  premises. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  559;    Dec  Dig.  {  220.*] 

5.  Eminent  Domain  (S  222*)— Pboceedinos— 
"Maeket  Value" — Instructions. 

Since  the  market  value  of  the  land  con- 
demned should  be  determined  from  sales  actual- 
ly made  so  as  to  necessitate  a  demand,  it  was 
proper  for  an  Instruction  defining  "market  val- 
ue" to  include  a  demand  for  the  land  as  a  req- 
uisite to  the  existence  of  a  market  value  (citing 
Words  and  Phrases,  vol.  5,  tit  "Market  Val- 
ue"). 

[Ed.  Note. — For  other  cases,  see  Ehninent  Do- 
main, Cent.  Dig.  §  565;   Dec.  Dig.  i  222.*] 

6.  Trial  (S  296*)— Instbuctions— Cube. 

Any  error  in  an  instruction  in  condemna- 
tion proceedings  requiring,  in  order  to  establish 
a  market  value  for  the  land,  that  there  be  pur- 
chasers and  sellers  willing  to  buy  and  sell  "at  a 
well-known  and  generally  understood  price," 
was  cured  by  another  instruction. that  the  value 
of  tbe  land  which  tbe  ^ury  should  consider  as 
the  market  value  was  its  value  if  sold  in  the 
open  market  under  ordinary  circumstances  for 
cash. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  II  705-718;  Dec.  Dig.  {  296.*] 

7.  Trial  (|  260*)— Instructions— REQUESPra— 
Instbuctions  Already  Given. 

Requested  instructions  in  eminent  domain 
proceedings,  which  merely  consisted  of  different 
definitions  of  market  value  which  tbe  court  had 
already  defined,  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  651-650;   Dec.  Dig.  §  260.*] 

8.  Trial  (§  296*)— Instructions— Repetition. 

An  instruction  in  eminent  domain  proceed- 
ings as  to  the  amount  of  damages  to  be  assessed 
was  not  erroneous  for  not  mentioning  benefits 
which  the  statute  requires  tbe  verdict  to  find, 
where  that  item  was  dealt  with  in  a  separat« 
instmction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  II  705-71ff;   Dec.  Dig.  |  296.*] 

9.  Eminent  Domain  (|  223*)- Pboceedings— 
Findings. 

Rev.  St.  1908,  |  2432,  requiring  the  verdict 
in  eminent  domain  proceedings  to  state  sepa- 
rately, first,  the  description  of  the  land,  second, 
its  value,  third,  damages  to  the  residue,  and, 
fourth,  the  amount  and  value  of  the  benefits, 
requires  the  damages  to  the  residue  and  the 
benefits  to  be  separately  stated  in  the  verdict, 
so  that  a  requested  instruction  permitting  the 
jury  to  offset  the  benefits  against  the  damages  if 
they  were  equal,  in  which  case  the  verdict  need 
not  mention  either,  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Ehninent  Do- 
main, Cent.  Dig.  ||  568-573 ;  Dec.  Dig.  |  223.*] 

10.  Eminent  Domain  (§  192*)— Pboceedinos— 
Pleadings — Answer- Admissions. 

Defendant  in  eminent  domain  proceedings 
is  bound  by  bis  answer,  filed  by  way  of  cross- 
petition,  asking  that  a  certain  amount  be  allow- 
ed in  damages  so  that  he  cannot  claim  a  larger 
amount. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  <|  519-521;  Dec.  Dig.  |  192.*] 

Appeal  from  District  Ourt,  Grand  Coun- 
ty; A.  H.  De  France,  Judge. 

Proceedings  by  the  Denver  Northwestern 
&  Pacific  Railway  Company  against  Crosby 
O.  Howe  and  another  to  condemn  property. 


*For  other  casei  see  same  topic  and  section  NUMBER  In  Dec.  Die.  *  Am.  Dig.  Key  No.  Sedes  &  Rep'r  Indexu 
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Jndgment  awarding  damages,  and  petitioner 
appeals.  Reversed  and  remanded,  witb  in- 
structions. 

David  P.  Howard,  Charles  J.  Hughes,  Jr., 
Gerald  Hughes,  and  John  Q.  Dler,  for  appel- 
lant 

MUSSER,  J.  This  action  was  brought  by 
the  appellant,  as  petitioner,  under  our  emi- 
nent domain  statutes,  to  condemn  a  right  of 
way  for  its  railroad  through  the  land  of  ap- 
pellees. The  trial  was  to  a  jury.  The  ver- 
dict fixed  the  value  of  the  property  actually 
taken  at  $3,0S9.68,  and  the  damages  to  the 
land  not  taken  at  $1,000,  and  found  that  no 
benefits  accrued.  The  right  of  way  sought 
is  about  a  mile  and  a  half  long  and  runs 
diagonally  from  the  northeast  comer  of  re- 
spondents' ranch  to  a  point  on  the  west  line, 
a  short  distance  north  of  the  southwest  cor- 
ner, cutting  the  ranch  in  about  two  equal 
parts.  It  is  200  feet  wide  for  about  two- 
thirds  of  its  length  and  300  feet  wide  the 
rest  of  the  way,  and  embraces  46.06  acres. 
It  Included  the  buildings  and  Improvements 
on  the  ranch,  which  consisted  of  a  main  log 
ranchhouse  witb  five  rooms  and.  other  build- 
ings connected  with  it,  a  bunkhouse,  40  by  18 
or  20  feet,  fences,  corrals,  etc.  The  ranch, 
to  the  north  of  the  right  of  way,  contains 
bluffs  along  the  entire  length  and  on  the 
right  of  way,  and  to  the  south  the  land  is 
lower  and  level,  consisting  of  bottom  lands. 
The  evidence  tended  to  show  that  there  was 
no  convenient  and  suitable  building  site 
north  of  the  right  of  way  owing  to  the 
bluffs;  that  the  bottom  lands  overflowed  at 
times;  and  that  owing  to  its  elevation,  lo- 
cation, and  area  the  land  upon  which  the  Im' 
provements  stood  was  the  most  advantageous 
building  site  there  was  on  the  ranch  and 
possessed  a  special  value  for  that  purpose. 

The  first  assignment  of  error  noticed  in 
the  brief  of  the  appellant  relates  to  instruc- 
tion No.  1.  In  that  Instruction  the  Jury  were 
told  that,  in  assessing  the  value  of  the  land 
and  property  actually  taken,  its  true  and 
actual  valuer  at  the  time  of  the  appraise- 
ment, must  govern;  that,  where  land  has  a 
market  value,  that  value  must  govern,  and  in 
such  a  case  the  market  value  is  the  true 
and  actual  value.  The  Jury  were  then  told 
that,  if  they  believed  from  the  evidence  that 
the  land  had  a  market  value,  they  should 
be  governed  thereto;  but,  if  they  believed 
from  the  evidence  that  the  land  had  no  mar- 
ket value,  they  must  find,  from  all  the  evi- 
dence In  the  case,  the  true  and  actual  value 
of  the  property  actually  taken  and  assess  its 
value  accordingly.  The  appellant  complains 
of  the  part  of  the  Instruction  which  told  the 
Jury  what  they  should  do  if  they  found  that 
the  land  had  no  market  value.  Section  2431, 
Rev.  St  1908,  provides  that  in  estimating 
the  value  of  all  the  property  actually  taken, 
the  true  and  actual  value  thereof,  at  the 
time  of  the  appraisement,  shall  be  allowed 


and  awarded.  The  appellant  Claims  that 
the  market  value  of  the  land  was  the  crite- 
rion by  which  the  Jury  were  to  determine 
the  true  and  actual  value;  that  it  had  a  mar- 
ket value;  tliat  there  was  testimony  show- 
ing such  a  value;  and  in  consequence  that 
the  court  erred  In  giving  the  Jury  liberty  to 
find  that  it  had  no  market  value.  Viewing 
the  matter  in  the  light  of  the  testimony  and 
the  actual  verdict  of  the  Jury,  It  is  not  nec- 
essary to  enter  into  a  discussion  of  the  legal 
questions  presented  by  this  assignment  of 
error. 

In  the  brief,  after  stating  the  purport  of 
the  testimony  of  the  witnesses  relative  to 
the  value  of  the  land,  it  is  said:  "Uncon- 
sclonsiy,  however,  the  amount  so  fixed  by 
these  witnesses  represented  to  each  the  true 
market  value  of  the  land,  being  the  amount 
in  the  opinion  of  each  witness  which  the 
land  would  bring  if  it  were  offered  for  sale 
by  one  who  desired,  bat  was  not  obliged  to 
sell  and  was  bought  by  one  who  was  willing, 
but  not  obliged  to  buy."  The  appellant  is 
right  in  this  view  of  the  testimony  of  the 
witnesses,  except  that  the  term  "Unconscious- 
ly" cannot  be  applied  to  all  the  witnesses. 
And  again  the  brief  says:  "Examination  of 
the  evidence  contained  in  the  bill  of  excep- 
tions discloses  that,  according  to  the  t«>8ti> 
mony  of  all  the  witnesses,  the  right  ot  way 
sought  to  be  condemned  had  a  market  value 
capable  of  ascertainment  by  the  Jury."  II 
the  verdict  of  the  Jury  was  within  the  mar- 
ket value  thus  shown  by  the  evidence,  then, 
even  under  the  view  taken  by  appellant  the 
instruction  relative  to  no  market  value  was 
harmless.  As  said  before,  the  evidence  on 
the  part  of  respondents  tended  to  show  that 
the  building  site  upon  which  the  improve- 
ments were  erected,  ovrlng  to  the  natural 
conditions  of  the  ranch,  was  peculiarly  ad- 
vantageous as  a  building  site,  and  that  tak- 
en  in  connection  with  the  ranch,  it  had  a  spe- 
cial value  for  that  purpose.  In  section  479, 
vol.  2,  Lewis  on  Eminent  Domain  (2d  Ed.)  it 
is  said:  "The  market  value  of  property  in- 
cludes its  value  for  any  use  to  which  it  may 
be  put  If,  by  reason  of  its  surroundings,  or 
its  natural  advantages,  or  its  artificial  im- 
provements, or  its  intrinsic  character,  it  is 
peculiarly  adapted  to  some  particular  use,  ail 
the  circumstances  which  make  up  this  adap- 
tability may  be  shown,  and  the  fact  of  such 
adaptation  may  be  taken  into  consideration 
in  estimating  the  compensation.  Some  of 
the  cases  hold  that  its  value  for  a  particular 
use  may  be  proved,  but  the  proper  Inquiry 
is:  What  is  its  market  value  in  view  of 
any  use  to  which  It  may  be  applied  and  of 
all  the  uses  to  which  it  is  adapted?"  And 
after  quoting  from  the  case  of  Boom  Co.  v. 
Patterson,  98  U.  S.  403,  25  L.  Ed.  206,  where- 
in  it  was  held  that  it  jvas  proper,  in  esti- 
mating the  value  of  the  land  taken,  to  con- 
sider its  special  adaptability  for  boom  pur^ 
poses,  the  author  continues:    "So  it  is  proper 
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to  show  that  property  possesses  a  peculiar 
ralne  for  railroad  puriwses,  for  dock  pur- 
poses, for  mill  site  purposes,  for  a  ferry,  for 
market  gardening,  for  raising  cranberries, 
for  warehouse  purposes,  or  for  a  bridge 
site." 

So,  In  the  case  at  bar,  ft  was  proper  for 
the  jury  to  take  Into  consideration  the  pe- 
culiar adaptability  of  the  building  site  for 
that  purpose  under  all  the  circumstances. 
Petitioner's  witnesses  fixed  the  value  of  the 
improvements  at  from  $450  to  $600.  The  re- 
spondents' witnesses  placed  it  at  from  $1,200 
to  $1,800;  most  of  them  fixing  It  at  $1,500. 
All  of  the  testimony  shows  that  the  land  tak- 
en consisted  of  meadow  land,  uncleared  pas- 
ture land,  and  rough  broken  land.  The  wit- 
nesses, as  is  usual  In  such  cases,  varied 
greatly  In  their  estimation  of  value.  The 
meadow  land  was  valued  at  from  $20  to  $50 
an  acre  and  some  of  it  as  high  as  $60;  the 
pasture  land  and  uncleared  hay  land  at 
from  $15  to  $25 ;  and  the  rough  land  at  from 
$1.25  to  $10.  Then  there  was  a  variance 
as  to  the  number  of  acres  of  each  of  the  dif- 
ferent kinds  of  land.  The  jury  viewed  the 
premises  and  were  better  able  to  Judge  of 
the  number  of  acres  in  each,  as  well  as  other 
conditions  affecting  the  land.  The  facts  as- 
certained by  the  view  of  the  premises  are 
not  In  the  record,  whether  they  were  regard- 
ed as  so  much  additional  evidence,  or  were 
used  to  better  understand  and  apply  the  evi- 
dence adduced  at  the  trial.  Keeping  In  view 
the  evidence  relating  to  the  special  value  of 
the  building  site,  the  value  of  Improvements, 
and  of  the  ground,  It  will  be  found  that  the 
verdict  Is  within  and  supported  by  the  val- 
ues as  testified  to,  and  these  values,  as  fixed 
by  the  several  witnesses,  represented  to  each 
the  market  value,  as  conceded  by  appellant. 
The  verdict  Is  supported  by  the  evidence  of 
market  value,  and  on  that  ground  would 
have  to  be  sustained  If  the  matter  complain- 
ed of  in  the  Instruction  had  been  entirely 
omitted.  If  there  was  error,  it  was,  there- 
fore, without  prejudice. 

Complaint  Is  also  made  because  the  court, 
in  its  Instructions,  confiQed  the  jury  to  the 
evidence  In  ascertaining  the  market  value. 
It  Is  claimed  that  the  court  should  have  In- 
structed the  jury  that  this  value  was  to  be 
found  "from  a  preponderance  of  the  evidence 
and  their  view  of  the  premises,"  and  an  in- 
struction was  tendered  containing  that  Idea. 
In  Lewis  on  Eminent  Domain  (2d  Ed.)  f  425, 
it  is  said  that  some  courts  regard  the  facts, 
learned  upon  a  view  of  the  premises,  as  so 
much  additional  evidence,  while  others  bold 
that  the  object  of  the  view  is  to  enable 
the  Jury  to  better  understand  and  apply  the 
evidence  given  at  the  trial.  Now  it  matters 
not  which  of  these  two  effects  la  given  to 
the  view,  for  In  either  case  the  value  Is 
to  be  ascertained  from  the  evidence.  If  the 
facts  learned  by  the  view  is  so  much  addi- 
tional evidence,  then  these  facts  are  included 


in  the  word  "evidence,"  and  the  value  Is  to 
he  found  from  the  evidence.  If  the  facts 
learned  upon  the  view  are  to  enable  the  jury 
to  better  understand  and  apply  the  evidence, 
nevertheless  the  value  is  to  be  found  from 
the  evidence.  The  question  raised  is  not  a 
practical  one  In  this  case,  for  whether  it  Is 
said  the  effect  of  the'  view  Is  the  one  or 
the  other  of  the  positions  taken  by  courts,  as 
above  indicated,  the  value  Is  to  be  ascer- 
tained from  the  evidence  as  the  trial  court 
instructed. 

2.  The  appeaiant  objects  to  Instruction  No. 
2,  wherein  the  term  "market  value"  is  de- 
fined. Standing  alone,  this  instruction  may 
not  conform  strictly  to  each  of  the  numerous  - 
decisions  on  this  subject  or  to  the  meaning 
of  the  term  "market  value"  in  some  par- 
ticular cases  under  peculiar  facts.  The  In- 
struction says  that  the  market  value  Is  such 
a  price  as  property  will  sell  for  in  open 
market  for  cash,  "when  there  Is  a  demand 
therefor,  and  a  purchaser  or  purchasers  and 
a  seller  or  sellers  ready  and  willing  to  buy 
and  sell  at  a  well-luiown  and  generally  under- 
stood price,  and  where  the  purchaser  is  not 
obliged  to  buy  and  the  seller  is  not  obliged 
to  sell."  The  objection  goes  to  the  quoted 
portion  first,  because  it  says  that  there  must 
be  a  demand  In  order  to  make  a  market 
value.  Literally,  this  Is  true.  Before  prop- 
erty can  be  sold,  somebody  must  want  It.  > 
The  mere  fact  that  It  Is  sold  to  some  one 
Indicates  there  is  a  demand  or  want  for  it. 
In  all  of  the  definitions  of  market  value 
gathered  together  in  volume  5  of  Words  and 
Phrases,  It  appears  that  It  Is  to  be  ascer- 
tained from  sales  that  are  made  from  sellers 
to  purchasers.  In  order  to  have  a  purchaser 
at  all,  some  one  must  want  the  pr(H>erty, 
and  to  that  extent  there  must  be  a  demand 
or  want  for  it,  else  It  would  never  be  sold. 
The  fact  that  demands  for  like  property  may- 
be infrequent  does  not  establish  that  there 
can  be  a  market  value  for  property  with- 
out a  demand  or  want  for  it.  Market  value 
implies  a  want  or  demand.  Objection  is  also 
made  to.  the  words  "at  a  well-known  and 
generally  understood  price,"  because,  as  the 
brief  says,  there  may  lie  a  market  value 
when  there  is  not  a  well-known  and  generally 
understood  price.  That  may  be  true  in  the 
abstract,  but  in  this  case  the  witnesses  and 
Jury  seemed  to  think  that  they  w^  knew 
and  generally  understood  the  price  of  land 
in  that  vicinity.  If  there  was  error  in  the 
Instruction,  It  perliaps  would  have  been  bet- 
ter, under  the  authorities,  If  the  reference 
to  a  well-known  and  generally  understood 
price  had  been  omitted;  but  the  error,  if 
any.  Is  cured  by  lnstrttctl<Mi  No.  -8,  wherein 
the  price  that  the  jury  is  to  consider  is  said 
to  be  the  value.  If  sold  in  the  open  market, 
imder  ordinary  circumstances,  for  cash,  as- 
suming that  the  owners  are  willing  to  sell 
and  that  the  purchasers  are  willing  to  buy. 
Under  this  instruction,  the  Jury  no  doubt 
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understood  the  sense  in  which  the  price  was 
to  be  well  known  and  generally  understood. 
The  brief  seems  to  desire  that  courts  shall 
.  reduce  this  question  of  market  value  and 
Its  application  to  the  certainty  of  a  mathe- 
matical demonstration.  Until  the  human 
mind  is  cleared  of  the  many  Infirmities  that 
enshroud  It,  this  consummation  Is  Impossible. 

3.  In  the  third  subdivision  of  the  brief, 
complaint  is  made  of  the  refusal  of  the 
court  to  give  the  second,  third,  and  fifth 
instructions  requested  by  the  appellant. 
Each  of  these  Instructions,  when  analyzed,  Is 
tut  a  different  way  of  expressing  what  is 
meant  by  market  value.  The  court,  as  has 
•been  seen,  sufficiently  explained  this  to  the 
jury,  and  nothing  but  confusion  could  re- 
sult from  a  multiplication  of  words. 

4.  In  the  fourth  subdivision  of  the  brief, 
the  appellant  objects  to  instruction  No.  3. 
In  that  instruction  the  court  told  the  Jury 
what  the  true  Inquiry  Is  in  assessing  the 
value  of  the  strip  of  land  taken  and  the 
damages  to  the  residue.  The  instruction  does 
not  mention  anything  about  benefits,  and 
that  is  the  reason  for  the  objection.  The 
objection  Is  not  at  all  tenable.  Section 
2432,  Rev.  St.,  requires  that  the  verdict  shall 
separately  state:  "First,  an  accurate  descrip- 
tion of  the  land  taken; -second,  the  value  of 
the  land  or  property  actually  taken;  third, 
the  damages,  if  any,  to  the  residue  of  such 
land;  fourth,  the  amount  and  value  of  the 
benefits.  The  third  instruction  deals  only 
with  the  second  and  third  items  showing 
when  the  requirements  of  the  law  are  satis- 
fled  as  to  those  items.  The  fourth  instruc- 
tion deals  with  the  fourth  item  or  benefits. 

5.  Appellant  complains  because  the  court 
refused  to  give  the  sixth  requested  instruc- 
tion. The  brief  itself  says  that  appellant's 
sixth  requested  instruction  corresponds,  in  a 
general  way,  with  the  court's  substitute 
therefor,  which  told  the  Jury  what  their  ver- 
dict should  state,  as  required  by  section 
2432,  supra.  The  requested  instruction  gave' 
to  the  Jury  the  right  to  otCset  the  benefits 
against  the  damages  when  the  two  are  equal, 
in  which  case  the  verdict  would  be  silent  as 
to  each.  This  is  'not  the  law.  Section 
2432,  prescribing  the  form  of  the  verdict, 
is  mandatory.  The  damages  to  the  residue 
of  the  land  and  the  tenefits  must  be  sepa- 
rately stated  In  the  verdict.  P.  &  A.  V.  R. 
Co.  V.  Rudd,  5  Colo.  270;  D.  &  R.  G.  R. 
Co.  V.  Stark,  16  Colo.  291,  26  Pac.  779.  After 
the  verdict  is  in,  proper  deductions  can  be 
made  under  section  2431.  The  testimony  re- 
ferred to  in  the  brief,  to  the  effect  that  the 
land  of  the  respondents  was  benefited  by 
reason  of  the  construction  of  the  railway  and 
the  location  of  a  switch  and  stockyards 
thereon,  has  been  carefully  examined.  The 
witnesses  stated  that  they  thought  the  stock- 
yards would  benefit  the  ranch.  That  is  all 
they  said.  No  amount  of  benefit  in  dollars 
and  cents  was  mentioned.    It  is  impossible  to 


fix  any  amount  from 'such  testimony.  The 
Jury  viewed  the  premises  and  found  no 
benefit  There  is  nothing  definite  in  this 
record  to  show  wherein  they  were  wrong. 

6.  The  respondents  filed  an  answer  to  the 
petition.  In  this  answer,  after  denials  and 
admissions  of  the  several  allegations  of  the 
petition.  It  was  alleged,  by  way  of  cross-pe- 
tition, that  the  lands  within  the  right  of 
way  were  worth,  on  an  average,  $25  per  acre, 
exclusive  of  improvements,  and  that  they 
ascertained  this  value  by  Inquiry.  It  was  also 
alleged  that  the  respondents  were  damaged 
in  the  sum  of  $1,500  by  reason  of  the  taking 
of  the  buildings  and  other  improvements. 
The  other  damages  alleged  in  the  answer 
are  damages  to  the  residue  of  the  land.  No 
withdrawal  or  amendment  of  these  allega- 
tions was  made  or  requested,  and  thus  the 
case  was  tried.  The  value  of  the  land  and 
property  actually  taken,  as  thus  fixed-  by  the 
respondents,  was  $2,666.50,  and  their  prayer 
shows  tha.t  this  is  what  they  asked  to  be 
allowed  therefor.  The  verdict  fixed  the 
value  at  $3,089.68,  or  $423.18  more  than  the 
amount  fixed  by  the  respondents.  The  ap- 
pellant claims  that  the  respondents  are  bound 
by  the  allegations  contained  in  their  answer. 
The  respondents  have  not  filed  any  brief  in 
this  case.  It  would  be  better  for  litigants, 
if  their  cases  are  of  any  interest  to  them, 
to  appear  in  this  court  and  endeavor  to  de- 
fend Judgments  in  their  favor,  and  not  leave 
it  to  the  court  to  grope  about  in  darkness  as 
to  their  side.  Whether  an  answer  is  per- 
missive or  improper  in  a  proceeding  under 
the  eminent  domain  statute  need  not  be  de- 
termined. The  respondents  filed  the  one  In 
this  case.  The  first  part  of  it  consisted  of 
admissions  and  denials.  The  second  part, 
containing  the  allegations  as  to  the  value 
of  the  property  taken,  was  denominated  a 
further  answer  and  affirmative  defense,  and 
was  in  effect  a  cross-petition  with  a  prayer 
plainly  asking  for  the  amount  fixed  by  them. 
They  filed  It  with  the  intent  and  for  the  pur- 
pose of  such  a  pleading  in  an  ordinary  ac- 
tion, and,  as  they  thought,  to  better  enable 
them  to  get  as  large  a  verdict  as  they  could 
reasonably  expect.  They  stood  ready  and 
willing  to  receive  and  accept  any  benefit  or 
advantage  which  the  answer  might  afford 
them,  and  they  ought  to  be  held  to  take 
whatever  disadvantage  it  might  bring.  It 
Is  true  that  the  value  is  but  a  relative  mat- 
ter. It  is  also  true  that  an  owner  may  un- 
derestimate, as  well  as  overestimate,  the 
value  of  his  property.  Here  the  owners 
definitely  limited  the  issue  of  value  and 
asked  for  the  amount  so  voluntarily  limited 
by  them.  Why  should  they  be  given  more 
than  they  fixed  and  asked  for?  They  ought 
not  be  heard  to  say  that  the  value  fixed  by 
them  advisedly  was  not  the  fair  value,  when 
they  do  not  seek  to  withdraw  or  amend  It 
Speaking  generally,  a  petitioner,  in  a  case 
like  the  present  might  conclude  that  be  Is 
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willing  to  pay  for  the  property  "the  amount 
fixed  in  the  answer  of  respondents  and  might 
come  to  the  hearing  wholly  unprepared  with 
evidence  as  to  its  value,  but  prepared  only 
with  evidence  relative  to  damages  and  bene- 
fits. The  petitioner  might  be  willing  to  con- 
cede that  the  jury  might  find  the  value  as 
fixed  In  the  answer.  Would  It  be  fair.  In 
such  a  case,  to  permit  the  respondent  to  re- 
pudiiite  his  answer  and  put  In  testimony 
with  which  he  came  prepared  when  the  peti- 
tioner was  not  prepared  with  testimony  on 
acconnt  of  the  answer?  The  petitioner 
would,  at  least,  have  the  right  to  conclude 
that  no  greater  value  than  that  fixed  In  the 
answer  would  be  attempted  to  be  shown. 
As  said  before,  the  respondents  filed  this  an- 
swer for  purposes  of  a  pleading  by  way  of 
cross-petition,  asking  that  a  definite  amount 
be  allowed  in  the  case,  and  why  should  they 
now  be  heard  to  say  that  what  they  did  wiis 
not  necessary,  and  that  the  paper  filed  by 
them  contained  only  the  expression  of  an 
opinion?  They  treated  it  as  a  pleading. 
They  did  not  withdraw  or  amend  it,  but  le  t 
it  in  the  case.  It  is  certainly  not  unfair  to 
them  to  hold  them  to  what  they  did  and 
prayed.  In  Emerson  v.  Atwater.  12  Mlrh. 
314,  It  is  said:  "Pleadings  would  avail  lit- 
tle or  nothing  if  parties  were  not  bound  by 
them.  They  would  be  worse  than  useless,. If 
parties  were  permitted  to  allege  one  thing 
In  them  and  to  prove  another  on  the  trhtl  or 
at  the  hearing.  Instead  of  aiding  the  court 
and  parties  In  the  subsequent  investigation, 
by  narrowing  the  field  of  controversy,  they 
would  serve  as  a  lure  to  mislead  and  entrap 
an  adversary.  That  the  evidence  must  be 
confined  to  the  issue  between  the  parties  is 
a  rule  so  well  settled  as  to  admit  of  no  con- 
troversy." 

In  this  view  of  the  matter,  the  verdict  of 
the  Jury  as  to  the  value  of  the  property 
taken  should  be  reduced  in  the  sum  of 
$423.18.  The  judgment  of  the  lower  court 
Is  therefore  reversed,  and  the  cauEe  remind- 
ed, with  Instructions  to  amend  the  decree  so 
that  the  compensation  and  damages  to  be 
paid  respondents  shall  be  $423.18  less  than 
fixed  in  the  decree — that  is,  $3,GaG.50,  Inste  id 
of  $1,080.CS — and,  when  so  amended,  the  de- 
cree shall,  in  the  respect  as  amended,  and 
In  all  other  respects  as  it  was  originally 
Altered,  be  the  Judgment  of  the  court  as  of 
the  former  date  thereof,  to  wit,  August  10, 
1906.  On  the  authority  of  Land  &  Canal  Co. 
V.  Hartman,  17  Colo.  138,  29  Pac.  378,  and 
section  G39  et  seq.,  2  Liewis  on  Eminent  Do- 
main (2d  Ed.),  it  is  ordered  that  the  appel- 
lant shall  not  recover  any  of  the  costs  of 
this  appeal. 

Reversed  and  remanded,  with  Instructions. 

CAMPBELL*  C.  J.,  and  WHITE,  J.,  con- 
cur. 


(49  Colo.   268) 
CREB  T.  BECKER  et  ftl. 
(Supreme  Court  of  Colorado.     Jan.   3,  1911.) 

1.  Witnesses  (|  142*)  —  Competency— Testi- 
mony OF  Pabties  ok  Persons  Interested 
AoAiNST  Representative  of  Person  De- 
ceased— Parties  of  Kecord. 

Under  Mills'  Ann.  St.  i  4816,  providing 
that  no  party  to  any  civil  action,  or  jpersoD  di- 
rectly interested  in  the  event  thereof,  shall  be 
allowed  to  testify  therein  of  bis  own  motion, 
or  on  his  onn  behalf,  when  any  adverse  party 
sues  or  defends  as  ezecator  or  administrator  of 
any  deceased  person,  with  certain  specific  ex- 
ceptions, a  corporate  stockholder,  in  a  suit  by 
him  for  the  benefit  of  the  company  on  a  bond 
against  the  administrator  of  the  principal  ob- 
li>:or,  is  disqualified  unieas  he  comes  within 
one  of  the  exceptions. 

I  Ed.  Note.— For  other  cases,  see  Witneasea, 
Cent.  Dig.  i%  580,  681;   Etec.  Dig.  S  142.»J 

2.  Witnesses  ({  139*)  —  Competency— Testi- 
mony OF  Parties  os  Pessons  Interested 
Against  Representative  of  Person  De- 
ceased—Parties AS  Aoainbt  Wuom  Tes- 
timony is  Excluded. 

In  a  suit  against  the  admlniiitrator  of  the 
principal  obligor  on  a  bond,  the  fact  that  a 
surety  on  the  bond  is  still  living  does  not  re< 
move  the  disqualification  of  the  plaintiff  as  a 
witness  on  bis  own  behalf  against  the  admin- 
istrator. 

[Ed.  Note.— For  other  cases,-  see  Witnesses, 
Dec.  Dig.  f  139.*] 

Error  to  District  Court,  El  Paso  County; 
Louis  W.  Cunningham,  Judge. 

Action  by  Isaac  B.  Cree,  for  the  use  and 
benefit  of  the  Shurtloff  Consolidated  Gold 
Mining  Company,  against  Jacob  Bei-ker  and 
others.  Lee  Becker,  as  administrator  of  the 
estate  of  Jacob  Becker,  was  sul.stituted  as 
j)arty  defendant  From  a  Judgment  of  dis- 
missal the  plaintiff  brings  error.    Afllrmed. 

Harris  &  Price,  for  plaintiff  In  error.  Orr 
&  Cunningham  (H.  M.  Mason,  of  counsel), 
for  defendant  In  error. 

BAILEY,  J.  The  plaintiff,  Isaac  B.  Cree, 
as  a  stockholder  in  the  ijhurtloff  Cousoildav- 
ed  Gold  Mining  Company,  instituted  this  ac- 
tion for  the  use  and  benefit  of  the  company, 
upon  a  bond  given  to  it  for  the  payment  of 
$10,175.55,  signed  by  Jacob  Becker,  as  prin- 
cipal, and  John  Nolon,  as  surety.  The  two 
were  originally  Joined  as  parties  defendant. 
After  the  commencement  of  the  suit,  but  be- 
fore trial,  Jacob  Becker  died  and  his  admin- 
istrator was  substituted  In  his  stead  and  de- 
fends in  that  capacity.  At  the  trial  the 
plaintiff  hhnself  was  offered  as  a  witness. 
Objection  wus  made  to  his  testifying,  on  the 
ground  of  his  disqualification,  under  section 
4816  of  Mills'  Annotated  Statutes,  as  he  is 
the  plaintiff,  and  also  because  of  his  Interest 
in  the  result  of 'the  suit,  being  a  stockholder 
in  the  corporation,  as  api)ears  from  the  plead- 
ings, for  whose  use  and  benefit  the  suit  Is 
brought 

Thereupon,  and  before  the  court  had  pass- 
ed upon  the  objectioin,  the  plaintiff  moved, 
was  permitted  to,  and  did  dismiss  the  action 
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as  to  tbe  defendant  Nolon.  Thereafter,  and 
at  the  proper  time,  plaintiff  again  made 
formal  offer  of  proof,  by  his  own  testimony, 
to  support  and  maintain  all  tbe  material  al- 
legations  of  the  complaint.  To  this  offer  the 
original  objection  was  renewed  and  upheld 
by  the  court.  The  plaintiff  made  no  further 
offer  and,  on  motion,  the  Jury  was  instructed 
to  return  a  verdict  for  the  defendant  upon 
which.  Terdlct  a  Judgment  of  dismissal  was 
entered.  To  review  that  Judgment,  and  the 
ruling  of  the  court  In  rejecting  plaintiff  as  a 
witness  and  in  directing  a  verdict,  the  case 
comes  here  on  appeal. 

The  pleadings  show  that  tbe  plaintiff  was 
the  owner  of  one-third  of  the  entire  capital 
stock  of  the  Shurtloff  Company;  also  that 
Nolon,  the  surety  on  the  bond.  Is  likewise  a 
stockholder  In  the  company,  also  owning  one- 
third  of  its  entire  capital  stock,  and  so  enti- 
tled to  share  equally  with  plaintiff  In  tbe 
proceeds  of  any  Judgment  that  might  be  ob- 
tained against  the  estate  of  Becker.  The 
genuineness,  due  execution  and  delivery  of 
tbe  bond,  with  all  other  averments  of  the 
complaint,  except  mere  formal  matter,  were 
put  in  Issue  hv  the  administrator  through 
verified  answer. 

Upon  tbe  record  the  case  must  be  treated 
as  one  against  the  administrator  as  the  sole 
defendant,  for  such  was  tbe  fact  at  the  time 
of  the  formal  offer  of  proof  by  plaintiff. 
Tbe  question  Is  upon  tbe  propriety  and  cor- 
rectness of  the  court's  ruling,  on  the  record 
as  It  then  stood.  In  rejecting  plaintiff  as  a 
witness.  He  was  proffered  to  prove  every 
fact  necessary  to  be  shown  to  establish  a 
right  of  recovery.  Including  the  genuineness, 
the  due  execution  and  delivery  of  tbe  bond 
by  the  administrator's  decedent,  and  as  well 
generally  what  Becker  in  his  lifetime  said 
and  did  in  reference  to  the  entire  transac- 
tion. 

Tbe  section  of  the  statute  involved  and  for 
consideration  in  this  case  is  as  follows: 

Section  4810,  Mills':  "That  no  party  to  any 
civil  action,  suit  or  proceeding,  or  person  di- 
rectly Interested  In  the  event  thereof,  shall 
be  allowed  to  testify  therein,  of  his  own  mo- 
tion, or  in  his  own  behalf,  by  virtue  of  the 
foregoing  section,  when  any  adverse  party 
sues  or  defends  as  the  trustee  or  conservator 
of  an  Idiot,  lunatic  or  distracted  person,  or 
as  the  executor  or  administrator,  heir,  leg- 
atee or  devisee  of  any  deceased  person,  or  as 
guardian  or  trustee  of  any  such  heir,  legatee 
or  devisee,  unless  when  called  as  a  witness 
by  such  adverse  party  so  suing  or  defending; 
•    •    • " 

Then  follow  five  specific  exceptions,  and 
unless  the  plaintiff  comes  within  one  of  them 
be  manifestly  is  within  tbe  inhibition  of  the 
statuta  This  has  been  held  over  and  over 
again  by  our  court  and  by  the  court  of  last 
resort  In  Illinois,  from  which  latter  state 
this  provision  was  borrowed.' 

In  the  case  of  Whitsett  v.  Kershow  et  al., 
reported  in  4  Colo.,  at  page  419,  where  the 


plaintiff  sued  tbe  defendants  as  b^rs  at  law, 
we  find  tbe  first  pronouncement  of  our  court 
upon  this  statute,  In  which  case,  "against  a 
general  objection  to  his  competency  as  a  wit- 
ness In  tbe  ease,  the  complainant  testified 
before  tbe  master  in  bis  own  behalf,  in  sup- 
port of  all  the  material  allegations  In  the  bill, 
and  tbe  first  question  presented  for  our  con- 
sideration is  as  to  tbe  competency  of  this 
testimony."  Tbe  court  there  held,  in  ab- 
sence of  a  showing  that  plaintiff  bad  brought 
himself  within  some  one  or  more  of  the  ex- 
ceptions covered  by  tbe  statute,  that  be  was 
Incompetent  to  testify  as  a  witness  in  tbe 
case. 

In  tbe  case  of  Jones  v.  Hensball,  reported 
In  3  Colo.  App.,  at  page  448,  34  Pac.  254, 
where  Jones,  as  administrator  of  an  estate, 
brought  suit  against  the  defendants.  Hen- 
shall  and  bis  wife,  to  recover  tbe  sum  of 
$3,U0O,  alleged  to  be  due  on  a  promissory 
note  executed  by  them  in  favor,  and  found 
among  the  assets,  of  the  decedent  When 
the  defendant  Hensball  was  offered  as  a  wit- 
ness in  his  own  behalf,  plaintiff,  as  adminis- 
trator, objected  to  bis  giving  testimony  be- 
cause Incompetent  under  this  provision, 
which  objection  was  overruled  and  Hensball 
allowed  to  testify.  In  reversing  that  Judg- 
ment for  error  In  permitting  Hensball  to 
testify,  the  court  said: 

"It  Is  needless  to  quote  the  section  or 
state  the  exceptional  circumstances  under 
which  a  party  may  give  evidence.  In  general 
It  may  be  said  that  a  party  Is  absolutely  In- 
competent to  give  evidence  on  any  subject 
when  he  brings  an  action  against  an  admin- 
istrator or  defends  a  suit  brought  by  one. 
The  character  of  his  testimony  and  the  sub- 
ject-matter about  which  he  testifies  are  total- 
ly unimportant  If  the  evidence  which  be 
gives  is  relevant  to  any  issue  made  in  the 
case,  It  Is  error  to  i)ermlt  him  to  give  It  at 
his  own  instance,  and  If  tbe  objection  be 
properly  interposed  In  apt  time,  it  must  be 
sustained." 

Again  in  the  case  of  Williams  v.  Carr, 
Adm'r,  reported  In  4  Colo.  App.,  at  page  363, 
8G  Pac.  644.  There  Carr  and  another,  as 
administrators,  sued  Williams  and  another  on 
a  note  given  to  their  decedent  It  was  sought 
to  prove  by  one  of  the  defendants,  Ulman, 
who  was  not  served,  that  the  defendant  Wil- 
liams was  a  mere  surety  on  the  note,  and 
Ulman,  the  other  defendant,  the  sole  bene- 
ficiary. The  court  in  holding  Ulman  dis- 
qualified as  a  witness  under  the  statute,  al- 
though a  joint  defendant  said: 

"A  large  part  of  tbe  argument  of  plaintiff 
In  error  Is  devoted  to  an  attempt  to  estab- 
lish the  competency  of  Ulman  as  a  witness 
and  many  {luthorlties  are  cited,  but  this  be- 
ing a  statutory  prohibition  but  little  aid  can 
be  gained  from  text- writers  or  state  deci- 
sions where  the  statutes  are  not  Identical  or 
at  least  analogous.  This  section  of  our  stat- 
ute was  taken  from  that  of  the  state  of  n- 
Uuols,  and  tbe  language  is  IdentlcaL    Tbe 
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statute  baa  been  frequently  construed  in  that 
state  adverse  to  the  contention  of  counsel. 

*    •    * 

"Although  the  statute  may,  in  this  in- 
stance, and  in  some  others,  work  a  hardship 
and  prevent  parties  from  establishing  honest 
defenses,  it  is  a  salutary  one  and  necessary 
for  the  protection  of  estates,  widows  and 
minor  heirs,  who,  without  some  rule  of  evi- 
dence of  this  kind,  would  find  themselves  at 
the  mercy  of  any  unprincipled  debtor,  and 
while  the  rule  need  not  be  unnecessarily  ex- 
tended, it  should  not  be  so  restricted  as  to 
fall  In  its  intention." 

The  latest  expression  by  this  court  on  the 
subject  appears  in  the  case  of  Temple  v.  Ma- 
gruder,  reported  in  36  Colo.,  page  390,  85 
Pac.  832,  wherein  it.  is  said: 

"By  the  plain  and  positive  provision  of 
this  statute,  the  appellee  was  incompetent  to 
testify  in  the  cause  of  his  own  motion,  and 
over  the  objection  of  appellant,  upon  any 
matter,  or  at  all.  That  this  is  the  purpose 
and  meaning  of  this  statute  is  settled  by 
previous  decisions  of  this  court  and  of  the 
court  of  appeals." 

Beside  the  foregoing  these  additional  deci- 
sions in  our  state  support  this  contention: 
Gllham  v.  French,  6  Colo.  196;  Levy  v. 
Dwlght,  12  Colo.  101,  20  Pac.  12;  Rath  von  v. 
White,  16  Colo.  41,  26  Pac.  323;  Palmer  v. 
Hanna,  6  Colo.  55;  Rogers  v.  McMillen,  6 
Colo.  App.  14,  39  Pac.  891;  Cooper  v.  Wood 
et  al'.,  1  Colo.  App.  101,  27  Pac.  884. 

Also  the  following  decisions  from  Illinois 
are  in  point,  and  abundantly  support  the 
conclusion  here  reached:  Lowman  v.  Au- 
brey, 72  111.  619;  Whitmer  v.  Rucker,  71  111. 
410;  Bragg  v.  Geddes,  93  111.  39;  Langley  v. 
Dodsworth,  81  111.  86;  Miller  v.  Craig,  16  111. 
App.  139. 

An  examination  of  the  record  shows  con- 
clusively that  the  plaintiff  is  within 'none  of 
the  exceptions  to  the  statute,  and  equally 
plainly  that  he  is  within  the  inhibition  there- 
of. This  provision  is  free  from  ail  possible 
doubt  as  to  its  purpose.  Its  terms  are  plain, 
clear  and  direct.  It  evidently  means  just  what 
it  says  and  says  just  what  it  means,  and 
needs  no  construction.  It  is  not  even  pretend- 
ed that  plaintiff  is  within  any  of  these  ex- 
press exceptions.  The  contention  is  for  a  new 
rule,  and  another  aud  different  construction 
of  the  statute,  as  applied  to  the  case  at  bar. 
We  do  not  apprehend  the  force  of  the  argu- 
ment that,  as  Nolon  is  a  co-obligor  on  the 
bond,  and  yet  living,  the  inhibition  of  the 
statute  against  the  plaintiff  as  a  witness  is 
thereby  removed.  These  facts  do  not  ap- 
pear to  us  as  in  any  sense  qualifying  him  to 
testify  against  the  administrator.  The  stat- 
ute Indicates  no  such  exception,  and  none 
such  should  be  read  into  It. 

If  Nolon  could  have  properly  been  joined 
with  the  administrator  as  a  party,  and  were 
actually  so  defending,  then  it  may  well  be 


that  the  plaintiff  would  have  been  a  qualified 
witness  at  least  against  him,  and  possibly 
for  all  purposes,  though  we  do  not  decide  this, 
since  no  such  case  is  presented.  If  a  state 
of  facts  such  as  is  above  indicated  were  here, 
then  the  authorities  cited  by  plaintiff  seem  in 
point,  and  are  certainly  persuasive  to,  if  in- 
deed they  do  not  compel,  his  view.  These 
are,  however,  all  cases  involving  actions.  In 
one  way  or  another,  between  the  legal  rep- 
resentative of  a  deceased  person,  joined  with 
a  surviving  partner  or  co-obligor,  where  the 
testimony  of  the  adverse  party  seems,  in 
any  event,  competent  against  the  survivor. 
In  this  case  the  sole  defendant  is  the  admin- 
istrator, and  there  is  nothing,  either  in  the 
statute  or  adjudicated  cases,  which,  under 
the  facts  here  shown,  qualify  the  adverse 
party  as  a  witness.  The  authorities  relied 
upon  by  plaintiff  are  not  applicable,  and  we 
find  nothing  in  any  of  them  which,  under  the 
conditions  and  circumstances  disclosed  by 
this  record,  conflict,  in  the  slightest  degree, 
with  the  views  we  express. 

The  ruling  of  the  court  in  rejecting  plain- 
tiff as  a  witness,  being  In  harmony  with  our 
conclusions,  and  the  judgment  of  dismissal, 
which  necessarily  followed,  appearing  to  be 
correct,  is  affirmed. 

Judgment  affirmed. 

HILL  and  WHITE,  JJ.,  concur. 


(4»  q;Olo.  316) 

REAGAN  V.  PEOPLE. 
(Supreme   Court  of  Colorado.     Jan.  8,   1911.) 

1.  Cbiminal  Law  (S  517*)— Bvidkncb— Cor- 
fessiors. 

In  order  to  be  admissible,  extrajudicial 
Statements  or  coDfessions  of  one  on  trial  for 
crime  must  be  voluntary. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law^ 
Cent.  Dig.  {  1146;   Dec.  Dig.  i  517. •] 

2.  Cbiminal  Law  (J  520*)— B^tidence— Cow- 

FESBIONB. 

The  mere  fact  that  a  police  officer  stated 
to  accused  that  be  wanted  notliing  but  the 
straight  facts,  to  tell  him  what  he  knew  about 
the  matter,  and  not  keep  anything  back,  did 
not  Imply  that  accused  was  to  secure  any  ad- 
vantage if  he  confessed. 

[E>].  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  1176;    Dec.  Dig.  §  520.»] 

3.  Cbiuinai.  Law  (S  519*)— Evidence— Con - 

rESSIONS. 

That  accused's  confession  was  obtained  in 
resj^onse  to  questions  involving  no  threats,  in- 
timidation, menace,  or  inducement  did  not  ren- 
der it  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  1172;    Dec   Dig.  i  519.»] 

4>  Criminal  Law  (S  518*)— Evidence— Con- 
fessions—Wabnino. 

It  is  not  the  duty  of  a  police  officer  to  cau- 
tion a  prisoner  as  to  the  consequences  of  mak- 
ing a  statement  which  is  voluntary,  but  mere- 
ly to  refrain  from  inducing  him  to  make  one, 
though  the  better  course  is  to  warn  the  prisoner 
that  the  statement  may  be  nsed  against  him. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  1158;    Dec.  Dig.  8  518.*J 
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3.  Cbiminal  Law  (|  519*)— Evidence— Con- 
fessions. 

That  accused  was  in  custody  when  he  made 

his  statement  did  not  render  it  ii^competent  if 

voluntary. 
\Ed.  Note.— For  other  cases,  see  Criminal  Law, 

Cent.  Dig.  §  1167;   Dec.  Dig.  |  519.*] 

6.  Homicide  (§  223*)— Evidence— Statements 
AT  f'ORONEn's   Inquest. 

Where  one  under  arrest  voluntarily  testi- 
fies at  a  coroner's  inquest,  after  being  advised 
of  his  rights  and  duly  cautioned,  bis  evidence 
is   admissible   against   him. 

fEd.    Note. — For  other  cases,    see   Homicide, 
Cent.  Dig.  $  466;   Dec.  Dig.  {  223.*] 

7.  Criminal  Law  (8  70.3*)— TbiaI/— Remabki 
OF  DfSTRiCT  Attorney. 

Where  confessions  of  accused  were  properly 
admissible  in  evidence,  it  was  not  error  to  per- 
mit the  district  attorney  to  refer  to  them,  ot 
to  give  the  substance  of  their  contents  in  hii 
opening  statement  to  the  jury. 

[Kd.  Note.— Ij'or  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  lOoO;    Dec.  Dig,  {  703.*] 

8.  Homicide  ({  29*)  —  Mubdeb-KIJoconspiba- 
Tohs. 

Though  accused  did  not  take  deceased's 
life  with  his  own  hands,  be  was  guilty  of  mur- 
der under  the  statutes,  where  those  with  whom 
be  entered  into  a  conspiracy  to  rob  decease- 
ed  killed  the  latter  in  carrying  out  the  com- 
mon purpose  to  rob  him. 

[Ed.   Note.— For  other  cases,  see   Homicide, 
Cent.  Dig.  §  47  ;    Dec.  Dig.  {  29.*] 

9.  Homicide  (|  805*)  —  Accessobt— Instruc- 
tions. 

In  a  homicide  case,  where,  it  appeared  that 
accused  entered  into  a  conspiracy  with  those 
who  actually  murdered  and  robbed  deceased  to 
rob  him.  and  that  in  carrying  out  this  common 
design  deceased  was  killed,  the  court  properly 
instructed  on  the  subject  of  an  accessory  to  a 
crime  as  defined  by  statute,  and  when  aVi  ac- 
cessory shall  be   regarded  as  a  principal. 

[Ed.   Note.— For  other   cases,   see    Homicide, 
Cent  Dig.  <  637;    Dec.  Dig.  |  305.*] 

10.  Criminal  Law  (J  814*)— iNSTBucnoNa— 
Applicability  to  Facts.  * 

In  a  criminal  case  it  is  not  error  to  re- 
fuse instructions  which  are  not  applicable  to 
any  facts  or  testimony  in  the  ca^e. 

[Ed.  Note.— l-'or  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  1979 :    Dec.  Dig.  i  814.*] 

11.  Homicide  (§  34<)*)  —  Appeal  —  Instbuo- 
TioNB— Harmless  Ebror. 

In  a  murder  case,  where  it  appeared  that 
deceased  was  killed  by  a  blow  with  a  hammer, 
that  the  trial  judge  in  an  instruction  illustrat- 
ing or  defining  in  the  abstract  what  is  meant 
by  deliberation,  referred  to  "the  fatal  shot," 
and  that  the  "shot  was  fired,"  could  not  have 
misled  tiie  jury,  and  did  not  prejudice  accused. 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  i  716;    Dec.  Dig.  i  340.*] 

12.  Criminal  Law  (8  824*)— Trial— Instboc- 
TioNS— Failure  to  Request. 

In  a  criminal  case,  failure  to  instruct  as 
to  confessions  and  circumstantial  evidence  is 
not  error  where  instructions  relating  thereto 
9re  not  requested. 

[Ed.  Note.— i'or  other  cases,  see  Criminal  Law, 
Cent.  Dig.  «§  1996-::0(M;  Dec.  Dig.  i  824.*] 

13.  Homicide  (8  339*)  —  Appeal  —  Harmless 
Ebrob. 

In  a  murder  case,  the  exclusion  of  a  ques- 
tion asked  a  witness  if  accused  had  not  re- 
quested witness  to  look  for  the  two  men  direct- 
ly concerned  in  the  murder,  and  if  he  found 
them   to  cause  their  arrest,   was  not  error  as 


precluding  accused  from  showing  that  be  acted 
at  the  first  opportunity  to  have  such  men  an- 
swer for.  the  crime,  it  appearing  that  accused 
knew  before  talking  with  witness  that  deceased 
was  murdered  by  such  two  men,  and  knew  where 
they  lived. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  I  339.*] 

Error  to  District  Court,  City  and  County 
of  Denver;   Carlton  M.  Bliss,  Judge. 

Daniel  Reagan  was  convicted  of  murder, 
and  be  brings  error.    Affirmed. 

J.  K.  P.  McCallum,  for  plaintiff  in  error. 
Jobn  T.  Baruett,  Atty.  Gen.  (George  H. 
Thorne,  of  counsel),  for  tbe  People. 

GABBERT,  J.  Plaintiff  In  error,  defend- 
ant below,  was  convicted  of  murder  of  the 
first  degree.  Tbe  jury  fixed  tbe  penalty  at 
Imprisonment  In  the  penitentiary,  at  bard  la- 
bor, for  life.  From  a  sentence  accordingly, 
tbe  defendant  bas  brought  tbe  case  here  for 
review  on  error. 

In  bis  opening  statement  tbe  district  attor- 
ney detailed,  in  substance,  tbe  contents  of 
signed  statements  of  tbe  defendant  purport- 
ing to  be  a  confession  of  tbe  part  be  took 
in  tbe  commission  of  the  crime  for  wbicb  be 
was  on  trial.  Counsel  for  defendant  Inter- 
posed an  objection  to  these  statements,  which 
was  overruled.  Later,  these  statements,  over 
tbe  objection  of  tbe  defendant,  were  admitted 
in  evidence.  Upon  these  rulings  of  the  court 
two  errors  are  assigned.  Tbe  first  Is  based 
upon  tbe  proposition  that  It  Is  error  to  per- 
mit the  district  attorney  to  make  statements 
of  alleged  facts  In  opening  the  case  on  behalf 
of  the  prosecution  which  be  Is  precluded  from 
proving;  and,  second,  that  the  confessions 
were  inadmissible  for  the  reason  that  they 
were  not  voluntary.  We  shall  consider  tbe 
second  first,  for  tbe  reason  that  if  the  con- 
fessions were  properly  admitted  in  evidence, 
then,  of  course,  it  was  not  error  to  permit  tbe 
district  attorney  to  refer  to  them,  or  to  give 
tbe  substance  of  their  contents  In  his  open- 
ing statement  to  tbe  Jury. 

Ehctrajudidal  statements  or  confessions  of 
one  on  trial  for  tbe  commission  of  a  crime 
must  be  voluntary;  otherwise,  they  are  not 
admissible  against  him.  This  rule  Is  so  well 
recognized,  and  tbe  reasons  therefor  so  well 
understood,  that  a  discussion  of  tbe  proposi- 
tion or  citation  of  auttforltles  is  not  neces-' 
sary.  Many  cases  have  decided  tbe  question 
of  when  statements  were  to  be  regarded  as 
voluntary  or  involuntary,  and  conclusions, 
pro  and  con,  reached  from  tbe  circumstances 
under  which  the  statement  or  confession  was 
made  or  secured.  In  all  cases  where  the  ques- 
tion is  material,  the  Inquiry  must  be,  Was 
the  statement  voluntary?  For  tbe  purpose 
of  ascertaining  this  fact,  no  inflexible  rule 
can  be  promulgated.  It  must  be  determined 
from  tbe  facts  and  circumstances  relating  to 
how  the  confession  was  made  or  obtained. 
In  order,  then,  to  determine  tbe  vital  qnes- 


*For  other  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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tlon  InToIred,  It  becomes  necessary  to  con- 
sider the  testimony  bearing  on  the  circum- 
stances under  which  the  defendant  made  the 
statements  connecting  him  with  the  murder 
for  which  he  was  convicted,  prefaced  by  a 
brief  history  of  the  marder  and  the  theory  of 
the  prosecution  with  respect  to  the  part  the 
defendant  toolc  in  the  commission  of  the 
crime. 

John  Bronk,  the  victim  of  the  ■homicide, 
was  an  old  man  who  lived  in  a  shack  on  the 
banks  of  Cherry  creek,  in  the  city  of  Den- 
ver. The  ground  in  the  near  vicinity  of  his 
place  was  used  for  dumping  refuse.  Bronk 
kept  a  few  chickens  by  which  means  he  sup- 
ported himself  and  accumulated  some  money, 
which  be  api>ears  to  have  secreted  at  his 
house  or  carried  on  his  person.  The  defend- 
ant was  engaged  by  the  city  to  direct  the 
dumping  of  refuse,  and  was  ordinarily  sta- 
tioned not  far  from  the  Bronk  shack.  He 
became  acquainted  with  the  deceased,  and 
frequently  went  there  at  noon  to  eat  his 
midday  lunch,  which  he  carried  with  him. 
He  suggested  to  Bronk  that  improvements 
soon  to  be  made  would  compel  him  to  remove 
bis  shack,  and  that  he  had  l>etter  secure  some 
insurance,  and  then  burn  his  place.  Previous 
to  tills  suggestion,  the  defendant  had  taken 
two  other  persons  into  his  confidence,  who 
were  to  visit  Bronk,  pretend  to  insure  him 
by  the  issuance  of  an  insurance  policy,  secure 
the  premium,  divide  it  with  the  defendant, 
and  later,  having  by  their  visit  learned 
wbere  Bronk  kept  his  money  and  the  amount, 
rob  him,  and  divide  the  money  thus  secured 
with  the  defendant  The  plan  was  carried 
out,  $30  being  secured  for  an  insurance  pol- 
icy, one-third  of  which  was  given  the  defend- 
ant. Iiater,  these  two  men  went  tp  Bronk's 
shack  and  robbed  him  of  $150,  and,  in  doing 
8o,  killed  him.  Fifty  dollars  of  this  money 
was  also  given  the  defendant.  The  murder 
occurred  on  a  Monday,  but  was  not  discover- 
ed by  the  authorities  until  Wednesday  fol- 
lowing. Shortly  after  the  discovery  the  de- 
fendant was  taken  to  the  office  of  the  chief 
of  police,  for  the  reason,  it  was  thought,  in 
view  of  the  fact  that  as  he  was  stationed 
near  Bror&'s  place,  he  inigbt  be  able  to  give 
some  clue  which  would  lead  to  the  detection 
of  the  gulHy  parties.  At  this  interview  the 
defendant  stated  that  he  had  been  in  Bronk'c 
place  as  late  as  4  p.  m.  of  the  day  Bronk  was 
murdered,  and  that  the  old  man  was  alive 
at  that  time.  A  day  or  so  later  the  defend- 
ant was  arrested  and  placed  in  jail.  He  de- 
nied that  he  was  guilty.  He  was  kept  in  Jail 
for  about  three  days,  when  he  was  visited 
by  his  son-in-law,  a  police  officer  by  the  name 
of  Wilson.  According  to  the  testimony,  the 
statement  of  the  defendant  was  secured  un- 
der the  following  circumstances:  Chief  of 
Police  Armstrong  testified  that  the  first  inti- 
mation he  had  that  defendant  had  said  any- 
thing about  the  murder  was  when  Wilson 
told  him  that  defendant  said  he  knew  the 
two  men  who  committed  the  crime,  and  that 


the  defendant  wanted  to  set  falm;  that  he 
then  went  to  the  Jail  and  said  to  the  de- 
fendant, "If  you  know  these  people  that  did 
this  Job,  tell  us  so  that  we  can  go  and  get 
them,"  and  that  then  the  statement  was 
made  which  was  afterwards  reduced  to  writ- 
ing and  signed  by  the  defendant.  This  state- 
ment was  brought  out  by  Interrogatories  pro- 
pounded by  Chief  of  Police  Armstrong,  and 
began:  "Q.  Now,  Mr.  Beagan,  will  you  give 
us  the  correctness  of  this  thing?  I  want  the 
straight  facts.  I  don't  want  anything  but 
the  straight  facts.  A.  I  will  give  you  the 
straight  facts.  Q.  Now,  tell  me  what  you 
know  about  this — what  there  is  to  it.  Don't 
keep  a  thing  back,  but  tell  the  truth."  The 
witness  then  proceeded  with  his  statement, 
and,  in  answer  to  other  interrogatories,  gave 
the  details  of  the  insurance  scheme,  the  rob- 
bery and  murder,  and  his  connection  with 
these  crimes,  which  conform  substantially 
with  the  theory  of  the  prosecution,  as  out- 
lined to  the  Jury  and .  upon  which  it  was 
tried.  It  concludes  with  the  following  ques- 
tions and  answers:  "Q.  Now,  this  is  absolute- 
ly the  truth,  Mr.  Reagan?  A.  So  help  me  God, 
it  is.  Q.  And  you  are  willing  to  swear  to  it? 
A.  Yes,  sir.  Q.  And  you  are  making  this 
statement  of  your  own  free  will,  are  you 
not?  A.  Yes,  sir.  Q.  Now,  is  there  anything 
else  you  can  say  in  connection  with  this  that 
you  have  not  told  me?  A.  No,  sir;  I  do  not 
believe  there  is.  Q.  You  think  we  have  got 
everything  pretty  well?  A.  I  believe  we 
have;  yes,  sir."  This  is  one  of  the  state- 
ments or  confessions  which  was  referred  to 
by  the  district  attorney  in  his  preliminary 
outline  to  the  Jury,  and  which  was  after- 
wards admitted  in  evidence. 

In  addition  to  the  conditions  under  which 
the  foregoing  statement  was  obtained,  there 
is  the  following:  The  court  asked  a  witness, 
who  was  present  when  it  was  made:  "Were 
there  any  threats  made  by  the  defendant  or 
any  officer  in  the  presence  of  and  against  the 
defendant,  in  case  he  did  not  state  the  truth  , 
concerning  the  matter?  A.  No,  sir.  Q.  Were 
there  any  promises  made  to  him?  A.  There 
were  not.  There  was  not  even  an  oath.  I 
was  in  the  office  all  during  the  evening,  and 
not  an  oath  by  anybody."  On  cross-examina- 
tion by  defendant's  counsel  this  witness  was 
asked:  "Was  there,  from  your  observation, 
any  pressure  whatever  used  on  Reagan  that 
night  to  wring  from  him  any  confession?  A. 
There  was  not." 

So  far  as  we  are  advised  from  the  record, 
there  is  not  a  word  of  testimony  contradict- 
ing the  signed  statement  of  the  defendant,  to 
the  effect  that  he  made  it  of  his  own  free 
will.  The  testimony  of  Chief  of  Police  Arm- 
strong, and  other  witnesses,  bearing  on  the 
subject  of  the  circumstances  under  which  the 
defendant  made  the  statement.  Is  not  contro- 
verted. No  threats  or  promises  were  made, 
nor  were  any  inducements  held  out  to  the 
defendant  to  make  the  statement  he  did.  By 
the  officer  merely  stating  to  the  defendant 
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that  he  wanted  nothing  but  the  straight 
facts,  to  tell  him  what  he  knew  about  the 
matter,  and  not  keep  anything  back,  did  not 
Imply  that  the  defendant  was  to  secure  any 
advantage  If  he  confessed.  State  t.  Korn- 
stett,  62  Kan.  221,  61  Pac.  805;  Common- 
wealth V.  Preece,  140  Mass.  276,  5  N.  E.  494. 
The  mere  fact  that  the  confession  was  elicit- 
ed by  questions  Is  not  sufficient  to  render  it 
inadmissible.  The  questions  were  not  of  a 
character,  or  propounded  under  circumstan- 
ces and  In  a  manner  either  to  coerce  or  per- 
suade. In  other  words,  the  fact  tbat  the  con- 
fession was  obtained  in  response  to  ques- 
tions Involving  no  threats,  intimidation,  men- 
ace, or  Inducement  to  the  prisoner,  which  is 
the  case  at  bar,  did  not  render  the  confession 
inadmissible.  Tldwell  v.  State,  40  Tex.  Cr. 
R.  38,  47  S.  W.  466,  48  S.  W.  184.  The  de- 
fendant was  not  warned  by  the  Chief  of  Po- 
lice that  his  confession  might  be  nsed  against 
him,  but  that  is  of  no  moment  when  it  ap- 
pears that  it  was  voluntary.  We  do  not  un- 
derstand that  it  Is  the  duty  of  a  police  officer 
to  caution  a  prisoner  as  to  the  consequences 
of  making  a  statement  which  Is  voluntary, 
but  merely  to  refrain  from  Inducing  him  to 
make  one.  12  Cyc.  4C3.  Undoubtedly,  how- 
ever, the  better  and  safer  course  for  an  of- 
ficer to  pursue,  when  a  prisoner  is  about. to 
make  a  statement.  Is  to  warn  him  tbat  it 
may  be  used  against  him.  Defendant  was 
in  custody  at  the  time  he  made  the  state- 
ment, but  that  does  not  render  it  incompe- 
tent when  it  was  voluntary.    Id.  466. 

Shortly  after  the  foregoing  statement  was 
obtained,  an  Inquest  was  held  over  the  body 
of  John  Bronk.  The  defendant  was  taken 
before  the  coroner,  who  Informed  him  that 
any  statements  he  might  make  before  the 
coroner's  jury  would  be  used  In  court  later 
on,  to  which  he  replied,  in  substance,  tbat 
he  so  understood  It  The  coroner  also  told 
him  that  it  was  not  compulsory  for  him  to 
testify;  that  he  did  not  have  to  do  so,  and 
advised  him  that  if  he  did  It  would  be  used 
as  evidence.  He  was  also  told  by  the  coro- 
ner that  they  wanted  to  know  the  truth,  and 
only  the  truth,  because  whatever  he  said 
would  be  taken  down  by  a  stenographer,  who 
was  present,  and  made  a  record  in  the  case, 
and  that  be  was  not  required  to  tell  any- 
thing tbat  would  be  against  him  If  be  did 
not  want  to;  that  he  advised  the  defendant 
he  was  accused  of  murder,  and  that  any 
statement  he  made  could  be  used  against 
him;  and  that  the  coroner  then  asked  the 
defendant  if  he  wanted  to  testify,  and  that 
if  he  did,  it  would  be  of  his  own  free  will, 
to  which  he  replied  he  wanted  to  testify. 
Afterwards  the  defendant  was  sworn,  made 
a  statement,  and  'in  response  to  interroga- 
tories propounded,  stated,  substantially,  the 
same  facts  that  he  had  previously  detailed 
In  his  statement  to  Chief  of  Police  Arm- 
strong. Statements  made  at  a  coroner's  In- 
quest are  admissible  in  evidence  against  the 


person  making  them  In  a  subsequent  prose- 
cution for  the  homicide  if  they  were  volun 
tary.  Tuttle  v.  People,  33  Colo.  243,  79  Pac. 
1035,  70  L.  R.  A.  33.  From  a  consideration 
of  what  occurred  prior  to  the  time  when  the 
defendant  made  his  statement  to  the  coro- 
ner's Jury,  It  is  clear  that  what  he  stated 
at  tbat  time  was  of  his  own  free  will,  and 
that  he  was  not  induced  to  make  It  from  any 
extraneous  disturbing  cause.  He  was  told 
that  he  was  accused  of  murder,  and  fully 
and  fairly  warned  what  consequences  might 
follow  if  he  chose  to  make  any  statement  to 
the  coroner's  Jury;  so  that  his  rights  In  this 
respect  were  fully  protected,  and  he  knew 
that  he  could  decline  to  testify  if  he  saw  fit 
In  such  circumstances  we  do  not  see  how  it 
was  possible  to  reach  any  other  cohclusion 
than 'the  one  that  the  statement  of  the  de- 
fendant made  to  the  coroner's  Jury  was  vol- 
untary, and  that  he  did  so  with  full  knowl- 
edge of  his  rights  In  the  premises.  It  seems 
to  l>e  settled  by  the  great  weight  of  author- 
ity tliat,  where  a  person  under  arrest  volun- 
tarily testifies  at  a  coroner's  inquest,  after 
being  advised  of  his  rights  and  duly  caution- 
ed, his  evidence  Is  admissible  against  him. 

Much  stress  is  laid  upon  the  Tuttle  case, 
by  counsel  for  the  defendant,  but  it  is  en- 
tirely different  from  the  one  at  bar.  In  the 
Tuttle  Case  the  conclusion  was  reached  that 
the  statements  of  the  defendants  made  to 
the  coroner's  Jury  were  not  voluntary,  for 
the  reason  stated  in  the  opinion,  which  was 
to  the  effect  that  the  defendants  did  not 
feel  at  liberty  to  decline  to  testify  because 
they  knew  tbat  at  that  time  they  were  sus- 
pected of  the  crime  of  murdering  the  person 
over  whose  body  the  Inquest  was  being  held, 
and  for  which  they  were  afterwards  tried 
and  convicted,  and  to  have  claimed  their 
privilege  would  have  tended  to  increase  sus- 
picion against  them  instead  of  allaying  it. 
No  such  conditions  were  present  at  the  time 
the  defendant  testified  before  the  coroner's 
Jury.  He  had  already  admitted  to  Chief  of 
Police  Armstrong  the  part  he  took  in  the 
murder  of  Bronk,  and  to  have  refused  to  tes- 
tify would  not  have  changed  his  situation  in 
the  slightest  degree.  We  are  of  the  opinion 
that  each  of  «the  statements  he  made  was  ad- 
missible In  evidence.  Having  reached  this 
conclusion,  it,  of  course,  follows  that  the  ref- 
erence by  the  district  attorney  to  these  state- 
ments in  his  opening  to  the  Jury  could  not 
have  been  error.  The  most  that  can  be 
claimed  for  the  defendant  is  that  probably 
he  did  not  contemplate  or  anticipate  tbat  in 
the  robbery  of  Bronk  his  life  would  be  tak- 
en ;  but  that  does  not  relieve  him.  True,  be 
did  not  take  the  life  of  the  old  man  with  his 
own  hands,  but  those  with  whom  he  entered 
into  the  conspiracy  to  rob  Bronk  in  carrying 
out  the  common  purpose  to  rob  him  did;  and. 
under  our  statutes,  he  is  just  as  guilty  as 
though  he  had  struck  the  fatal  blow. 

Complaint  is  made  that  the  court  should 
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not  bare  given  an  Instruction  on  the  subject 
of  an  accessory  to  a  crime,  as  defined  by  stat- 
ute, and  when  an  accessory  shall  be  regard- 
ed as  a  principal  for  the  reason  there  was  no 
testimony  connecting  the  defendant  with  any 
crime  therein  mentioned.  The  objection  is 
untenable.  The  theory  of  the  prosecution 
was  that  the  defendant  had  entered  into  a 
conspiracy  with  those  who  actually  murder- 
ed and  robbed  Bronk  to  rob  him,  and  that 
in  carrying  out  this  comm'on  design  the  life 
of  Bronk. was  taken.  The  defendant's  state- 
ments show  this  theory  to  be  correct  He 
says  he  did,  and  admits  having  received  from 
his  coconspirators  his  share  of  the  money 
taken  from  Bronk.  This  testimony  clearly 
called  for  the  instruction  given. 

Error  is  assigned  upon  the  refusal  of  the 
court  to  give  two  instructions  requested  by 
the  defendant  One  of  them  was  to  the  ef- 
fect that  the  term  "lunatic"  includes  persons 
who,  by'  reason  of  intemperance  or  any  dis- 
order or  unsoundness  of  mind  is  incapable  of 
managing  or  caring  for  his  own  estate;  and 
the  other  defines  the  crime  of  manslaughter. 
If  the  first  instruction  would  be  proper  un- 
der any  circumstances,  it  was  not  applicable 
to  the  facts.  There  was  testimony  tending 
to  prove  that  defendant  frequently  became 
Intoxicated,  but  it  does  not  appear  that  he 
was  in  that  condition  when  he  entered  into 
the  conspiracy  to  rob  Bronk;  neither  does  it 
appear  that  at  this  time  or  when  he  made 
the  statements  introdnced  in  evidence,  his 
mind  was  so  disordered  from  any  cause  that 
he  was  unable  to /comprehend  what  be  was 
doing.  Manslaughter  was  not  involved.  The 
defendant  was  on  trial  for  a  murder  commit- 
ted in  perpetrating  a  robbery.  Taking  hu- 
man life  in  such  circumstances  was  murder 
of  the  first  degree,  so  that  defendant  was 
either  guilty  of  that  degree  of  homicide,  or 
not  guilty  at  all.  It  is  not  error  to  refuse 
instructions  which  are  not  applicable  to  any 
facts  or  testimony  In  the  case. 

It  appears  that  Bronk  was  killed  by  a 
blow  on  the  head  with  a  hammer.  Com- 
plaint is  made  that  the  trial  Judge,  in  one  of 
the  instructions  refers  to  "the  fatal  shot" 
and  that  the  "shot  was  fired."  These  ex- 
pressions with  resi)ect  to  means  employed  in 
taking  human  life  were  in  an  instruction  il- 
lustrating or  defining  in  the  abstract  what 
was  meant  by  "deliberation,"  and  could  not 
possibly  have  misled  or  confused  the  Jui^. 
At  most,  it  was  an  inadvertence,  which  did 
not  prejudice  the  defendant 

Error  is  also  assigned  on  the  failure  of  the 
court  to  Instruct  the  Jury  that  where  confes- 
sions are  Introduced  they  are  to  be  taken 
together,  and  If  they  contain  exculpatory  or 
mitigating  statements,  the  state  is  bound  by 
them  unless  they  are  shown  to  be  untrue; 
and  also  In  not  instructing  to  the  effect  that 
circumstantial  evidence  must  always  be  act- 
ed on  with  caution.     No  such  instructions 


were  requested.  Mere  nondirectlon  in  such 
circumstances  is  not  error. 

The  final  error  urged  is  the  refusal  to  per- 
mit counsel  on  cross-examination  to  ask  wit- 
ness Beeds  if  defendant  had  not  requested 
him  to  look  for  the  two  men  directly  con- 
cerned in  the  murder  of  Bronk,  and  if  he 
found  them  to  cause  their  arrest  It  is  urged 
that  this  is  error  because  the  defendant 
ought  to  have  been  permitted  to  show  that 
he  acted  at  the  first  opportunity  to  have 
these  parties  answer  for  their  crime.  The 
exact  time  -when  defendant  made  such  a  re- 
quest of  the  witness  is  not  shown,  but  it  was 
some  time  after  the  murder  was  committed. 
However,  he  cannot  complain  on  the  ground 
stated  because,  from  his  own  statement,  he 
knew  that  Bronk  was  murdered  before  be 
talked  with  Beeds,  by  the  two  men  he  claims 
to  have  wanted  arrested,  and  knew  where 
they  lived. 

This  disposes  of  all  questions  urged  by 
counsel  for  defendant  There  Is  no  doubt 
but  that  Bronk  was  murdered  by  the  two 
men  who  robbed  him,  and  that  the  fatal  blow 
was  struck  in  the  perpetration  of  that  crime 
by  one  of  these  parties.  The  only  question 
about  which  there  could  be  any  dispute  was, 
whether  defendant  entered  into  a  conspiracy 
with  these  two  men  to  rob  the  old  man. 
From  his  own  statements  he  did,  and  he 
must,  therefore,  suffer  the  consequences. 
He  may  not  have  been  present  when  Bronk 
was  robbed  and  killed,  but  where  a  homicide 
Is  committed  in  carrying  out  a  common  pur- 
pose to  commit  a  robbery,  the  accessory  is 
guilty  of  murder.  Noble  v.  People,  23  Colo. 
9,  *5  Pac.  376. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

Judgment  affirmed. 

CAMPBELL,  C.  J.,  and  MUSSER,  J.,  con- 
cur. 

(49   C0I9.  2t4) 

CITY  AND  COUNTY  OP  DENVER  et  al.  v. 

STATE  INV.  CO.  et  al. 

(Supreme  Court  of  Colorado.    Jan.  3,  1911.) 

1.  CoNsrrruTiONAL  Law  (J  290*)— Due  Pbo- 
CE88  OF  Law — Street  Improvements. 

Denver  City  Charter  1893,  which  express- 
ly requires  that  landowners  affected  by  a  street 
improvement  be  given  opportunity  to  complain 
of  a  proposed  assessment,  impliedly  requires  no- 
tice of  the  specific  time  of  the  hearing,  and 
hence  is  not  invalid  as  a  deprivation  of  proper- 
ty without  due  process  of  law.  as  failing  to 
make  adequate  provision  for  hearing  objections. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  gi  871^75;  Dec.  Dig.  { 
290.»] 

2.  Municipal  Corporations  (§  486*)— Stbebt 
Improvements  —  Objections  —  Notice  op 
Hearing— Sufficiency. 

In  a  street  improvement  proceeding  under 
Denver  City  Charter  1893,  a  notice  that  before 
adopting  an  ordinance  assessing  the  cost,  the 
city  council  would  hear  objections,  was  insuffi- 
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dent  for  failing  to  give  notice  of  the  time  and 
place  of  hearing  on  the  objections. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1080;  Dec  Dig.  J 
480.*] 

8.  Municipal  Cobpobations  (§  491*)— Street 
Ihpbovehents — Objections— Heakinq. 
Even  if,  in  a  street  improvement  proceeding 
under  Denver  City  Charter  1893,  notice  that 
the  city  council  would  hear  objections  to  the 
assessment  sufficiently  designated  the  time,  the 
city  authorities  could  not  malce  the  assessment, 
unless  the  property  owners  waived  their  right 
to,  or  actually  bad,  a  hearing. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  491.*] 

4.  MoNlciPAL  C0HPOBAT10N8  (I  491*)  —  IM- 
PBOVEMENT8— Assessments— ' '  Heabi  no.  " 
The  essence  of  a  "hearing,"  such  as  on  a 
taxpayer's  objections  to  a  street  improvement 
assessment,  is  the  right,  not  merely  the  privi- 
lege, to  support  one's  contention  or  position  by 
argument,  however  brief,  and  if  need  be  by 
proof,  however  formal,  before  a  tribunal  author- 
ized to  act  and  willing  and  ready  to  do  so. 

[EkJ.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  491.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3236-3238.] 

6.  Municipal  Cobpobations  (8  491*)— Stbbet 
Impboveurnt  Assessment- Hbabino. 

Taxpayers  in  a  street  improvement  proceed- 
ing under  Denver  City  Charter  1803  were  not 
given  a  legal  bearing  on  their  objections  to  the 
assessment,  where  the  council,  acting  on  the 
mistaken  belief  that  the  assessment  could  not 
be  changed,  refused  to  hear  evidence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1153-1155;  Dec. 
Dig.  §  491.»] 

6.  Constitutional  Law  (f  290*)— Street  Im- 
PBOVEMEST  Assessments— Due  Pbocess  of 
Law. 

It  is  essential  to  the  constitutionality  of 
street  improvement  assessment  provisions  that 
the  council  or  other  tribunal  be  empowered  to 
modify  an  improper  assessment  and  grant  prop- 
er relief,  as  well  as  to  give  notice  of  the  time 
and  place  for  hearing  taxpayers'  objections; 
otherwise  such  provision  constitutes  a  depriva- 
tion of  property  without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  fS  871-875;  Dec.  Dig.  i 
290.*] 

7.  Municipal  Cobpobations  (8  491*)— Stbeet 
Improvement   Assessments  —  Denial    of 

HEABINQ- EFrECT. 

Refusal  to  hear  a  taxpayer's  objections  to 
a  street  improvement  assessment  is,  in  legal  ef- 
fect, a  recall  of  the  citation  to  him. 

[E!d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  J  491.*] 

8.  Municipal  Cobpobations  (§  619*)- As- 
sessment Liens— Validity.  ' 

The  Hen  of  an  invalid  street  imptovement 
assessment  falls  with  the  assessment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  519.*] 

9.  Municipal  Cobpobations  (J  513*)— Inval- 
id Stbeet  Impboveubnt  Assessments— Ten - 

DEB. 

A  taxpa:rer  need  not  tender  the  amount 
which  in  his  judgment  his  property  is  benefited 
by  a  street  improvement,  as  a  condition  to  su- 
ing to  restrain  a  void  assessment. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  513.*) 


10.  Municipal  Cobpobattonb  (S  513*)— In- 
valid Stbeet  Impbovement  Assessments — 
Tendeb. 

A  taxpayer's  tender  as  a  condition  to  a  suit 
to  restrain  an  excessive  street  improvement  as- 
sessment need  not  exceed  the  sum  then  due  and 
payable. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Dec.  Dig.  t  513.*] 

11.  Municipal  Cobpobations  (|  513*)- In- 
valid Street  Impbovement  Assessments — 
Tendeb— SuFFioiENCT. 

A  taxpayer's  offer,  on  suing  to  restrain  an 
illegal  street  improvement  assessment,  to  pay 
any  part  properly  chargeable  against  him  and 
to  do  equitjr,  and  subsequent  payment  into  court 
of  the  full  amount  which  could  be  justly  es- 
tablished against  him,  were  sufficient  as  a  basi» 
for  equitable  relief. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporaUons,  Dec.  Dig.  S  513.*] 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  P.  T.  Johnson,  Judge. 

Action  by  the  State  Investment  Company 
and  others  against  the  City  &nd  County  of 
Denver  and  others.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Affirmed. 

H.  A.  Llndsley,  Charles  R.  Brock,  and  H. 
L.  Ritter,  for  plaintiffs  in  error.  Joshua 
Orozier  (Arthur  Ponsford,  of  counsel),  for 
defendants  In  error. 

WHITE,  J.  Defendants  In  error,  as  plain- 
tiffs in  the  district  court,  prosecuted  a  suit 
against  plaintiffs  in  error,  as  defendants,  to 
relieve  lands  owned  by  the  former  from  the 
assessment  of  a  tax  for  the  cost  of  paving 
a  street  upon  which  the  lands  abutted,  lu 
Colfax .  Avenue  paving  district  No.  3  in  the 
city  of  Denver.  The  tax  or  assessment  was 
imposed,  or  the  attempt  thereto  made,  under 
the  law  known  as  the  1893  charter  of  the 
city  of  Denver.  The  provisions  of  the  cliar- 
ter  regulating  the  exercise  of  the  power,  and 
the  procedure  thereunder  essential  to  a  valid 
assessment,  are  sufficiently  set  forth  lu  Lon 
doner  v.  City  and  County  of  Denver,  210  U. 
S.  373,  28  Sup.  Ct.  708,  52  L.  Ed.  1103,  and  It 
Is  unnecessary  to  embody  them  herein. 

Upon  the  trial  of  the  cause  it  was  admit- 
ted, or  the  undisputed  evidence  showed,, 
each  plaintiff  to  be  the  owner  of  a  lot,  or 
fractional  part  thereof,  abutting  upon  the 
street  paved;  that  the  paving  tax  assessed 
on  each  of  these  lots  was  from  two  to  five 
times  the  value  of  the  lot,  including  the  im- 
provement, and  from  six  to  fourteen  time» 
tbk  value  of  the  special  benefit.  The  court 
found  and  decreed  that  the  assessment  ex- 
ceeded the  special  benefits  to  the  respective 
lands  or  lots  of  plaintiffs,  fixed  the  amount 
of  the  benefit  as  to  each  tract,  and,  after  the 
same  bad  been  paid  into  court,  canceled  the 
balance  of  the  assessment  and  relieved  the 
lots  of  the  lien.  To  reverse  that  judgment, 
tbe  defendants  have  brought  the  controversy 
here. 

The  principal  contention  of  plaintiffs  as  to 
the  invalidity  of  tbe  tax  assessment  was  (1) 
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tbat  the  charter  under  which  the  Improve- 
ments were  made  contained  no  adequate  pro- 
visions for  hearing  and  determining  the  ob- 
jections of  property  owners  to  the  assess- 
ments for  public  Improvements,  before  the 
board  of  public  works  or  the  city  council; 

(2)  that  there  was  in  fact  no  notice  to  the 
property  owners  of  a  time  for  hearing,  or 
hearing  had  upon  their  objections  In  writlt'g 
properly  made  to  such  assessments;  (3)  that 
the  assessments  made  against  the  property 
of  the  respective  plaintiffs  exceeded  the  si>e- 
cial  benefits  thereto  accruing  from  the  paving, 
and  to  the  extent  of  such  excess  the  assess- 
ments were  invalid. 

The  defendants  contend  (1)  that  the  hear- 
ings provided  for  by  the  charter,  either  ex- 
pressly or  by  implication,  were  adequate  and. 
If  the  procedure  was  followed,  were  In  ac- 
cordance with  due  process  of  law;  (2)  that 
plaintiffs  had  adequate  notice  and  hearings 
In  all  matters  of  which  complaint  was  made; 

(3)  that  the  plaintiffs  failed  to  make  a  ten- 
der, before  the  bringing  of  the  suit,  of  an 
amount  which.  In  their  judgment,  equaled 
the  special  benefits  to  their  respective  prop- 
erties by  reason  of  the  pavement,  and  are 
therefore  precluded  from  questioning  the 
validity  of  any  portion  of  such  assessments. 

1.  That  the  charter  under  which  the  as- 
sessments were  made  contained,  either  ex- 
pressly or  by  Implication,  adequate  provisions 
for  the  hearing  and  determination  of  the  ob- 
jections Interposed  by  the  property  owners 
to  the  proposed  assessments,  and  in  all  re- 
spects complied  with  the  constitutional  re- 
quirements and  the  principles  embodied  In 
what  Is  called  "due  process-  of  law,"  has 
been  heretofore  determined  by  this  court 
and  approved  by  the  Supreme  Court  of  the 
United  States,  as  appears  from  the  authori- 
ties herein  cited. 

Under  the  charter  the  Hen  upon  the  abut- 
ting land  for  the  cost  of  the  improvement 
Is  initiated  by,  and  finds  Its  support  in,  the 
assessment  '  Before  the  assessment  can  be 
legally  fixed,  the  cost  of  the  work  and  its 
provisional  apportionment  must  be  certified 
to  the  city  council,  and  the  landowners  af- 
fected be  afforded  an  opportunity  to  be  heard 
before  the  city  council,  sitting  as  a  board  of 
equalization,  upon  the  validity  and  amount 
of  the  assessment.  Not  only  must  the  prop- 
erty owners,  as  required  by  statute,  be  given 
a  notice  and  have  time  in  which  to  file  com- 
plaints and  objections  to  the  proposed  as- 
sessment, but,  under  the  implied  power  vest- 
ed In  the  city  by  the  charter,  the  city  au- 
thorities must  fix  the  specific  time  for  hear- 
ing and  give  notice  thereof,  or  In  some  prop- 
er way  afford  the  property  owners  the  op- 
portunity to  be  heard,  and  likewise  "hear 
the  parties  complaining,  and  such  testimony 
as  they  may  offer  In  support  of  their  com- 
plaints and  objections  as  would  be  compe- 
tent and  relevant."  City  of  Denver  v.  Ken- 
nedy, 33  Colo.  80,  80  Pac.  122,  467;  City  of 
Denvfer  V.  Dumars,  33  Colo.  04,  80  Pac,  114; 


City  of  Denver  v.  Londoner,  33  Colo.  104,  80 
Pac.  117;  Londoner  v.  City  and  County  of 
Denver,  210  U.  S.  373,  28  Sup.  Ct.  708,  52  L. 
Bd.  1103. 

2.  In  the  case  at  bar,  after  the  paving  was 
completed,  a  statement  of  the  cost  thereof 
and  an  apportionment  of  it  to  the  lots  or 
land  abutting  upon  the  street  was  certified  to 
the  city  clerk,  who  thereupon,  in  compliance 
with  the  provisions  of  the  charter,  published 
a  notice  to  the  effect  that  the  written  com- 
plaints or  objections  of  the  owners,  if  any, 
should  be  filed  within  30  days,  and  that  be- 
fore the  passage  of  an  ordinance  aBsesslng 
the  costs  of  said  improvements,  "the  city 
council,  sitting  as  a  board  of  equalizntton, 
shall  hear  and  determine  all  such  complaints 
and  objections."  This  notice  complied  with 
the  express  statutory  requirements,  but  It  is 
not  so  certain  that  It  fixed  the  time  for  hear- 
ing with  any  certainty,  and  therefore  prob- 
ably failed  in  one  of  the  essential  require- 
ments without  which,  or  a  waiver  thereof, 
no  valid  assessment  could  have  been  made. 
The  city  authorities,  under  the  Implied  pow- 
ers vested  in  them  by  the  charter,  should 
have  given  a  notice  of  the  time  and  place  of 
hearing.  The  notice  given  seems  to  be  no 
different  in  substance  and  effect  from  the 
notice  under  consideration  In  the  Londoner 
Case,  supra,  and,  as  therein  said,  "the  notice 
purported  only  to  fix  the  time  for  filing  the 
complaints  and  objections,  and  to  inform 
those  who  should  file  them  that  they  would 
be  heard  before  action,"  and  "did  not  fix  the 
time  for  hearing." 

However,  should  we  be  mistaken  in  our 
view  of  the  effect  of  the  notice  given,  and  it 
could  be  held  to  properly  mean  that  immedi- 
ately after  the  expiration  of  the  30  days  In 
which  objections  could  be  filed,  the  council, 
sitting  as  a  board  of  equalization,  would 
hear  and  determine  such  objections,  yet  the 
city  authorities  had  no  power  to  impope  the 
Hen  for  the  assessment  upon  the  lands  bene- 
fited, unless  the  property  owners  by  some 
act  Waived  their  right  to  have,  or  ac.tunlly 
had,  a  hearing  upon  their  objections  to  the 
assessment 

Defendants  contend,  in  effect,  tbat  the  prop- 
erty owners  in  fact  had  a  bearing  as  contem- 
plated by  the  charter;  that,  after  filing  their 
written  complaints  and  objections  to  the  as- 
sessment, they  appeared  before  the  city  coun- 
cil, sitting  as  a  board  of  equalization,  either 
in  person  or  by  attorney,  and  orally  pre- 
sented their  testimony  and  views  concerning 
the  assessment.  As  declared  by  the  Supreme 
Court  of  the  United  States  In  the  Londoner 
Case,  supra,  "Many  requirements  es^^eutial 
in  strictly  judicial  proceedings  may  be  dis- 
pensed with  in  proceedings  of  this  nature." 
If,  after  filing  their  complaints  and  objec- 
tions to  the  assessment,  the  parties  without 
further  notice  appeared  before  the  tribunal, 
authorized  to  act,  and  assuming  to  exercise 
the  power,  and  were  permitted  to  present 
their  testimony  and  other  evidence  competent 
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and  relevant  to  the  matter  under  considera- 
tion, and  to  support  their  contentions  by  ar- 
gument, It  may  be,  though  as  to  that  we  do 
not  determine,  such  procedure  was  "a  hear- 
ing within  the  meaning  of  the  law."  The 
very  essence  of  a  hearing,  however,  Is  the 
right,  not  simply  the  privilege,  "to  support 
one's  contention  or  position  by  argument, 
however  brief,  and,  if  need  be,  by  proof,  how- 
ever Informal,"  before  a  tribunal  authorized 
to  act  and  willing  and  ready  to  do  so.  Stu- 
art V.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289. 

We  are  unable  to  agree  with  counsel  that 
plaintiffs  appeared  and  had  a  hearing.  The 
complaint  alleges  that,  without  hearing,  or 
opportunity  for  hearing,  though  requested, 
none  of  the  plaintiffs  were  afforded  or  given 
any  opportunity  to  present  any  testimony  or 
evidence  whatsoever;  but,  on  the  contrary, 
the  written  protests  were,  without  hearing 
thereon,  disregarded,  and  the  confiscatory  as- 
sessments made  without  due  process  of  law. 
A  fair  Interpretation  of  the  evidence  seems 
to  support  and  establish  these  allegations, 
and  the  court  in  its  decrees  found  "that  the 
allegations  of  the  complaint  are,  and  each 
of  them  is,  true."  A  recitation  of  some  of 
the  evidence  of  the  property  owners  will  dis- 
close the  nature  of  the  alleged  hearing,  to 
wit:  "The  board  of  equalization  permitted 
me  to  talk,  as  they  also  did  Col.  Swallow 
and  possibly  one  or  two  other  property  own- 
ers present,  but  refused  to  take  any  testi- 
mony, and  no  testimony  under  oath  or  oth- 
erwise was  taken  or  bearing  had.  *  •  * 
This  permission  to  talk  was  granted  as  a 
matter  of  favor  and  not  as  a  matter  of  right 
•  •  •  Several  members  of  the  board  of 
equalization  also  spoke,"  and  said  "they  had 
no  such  power  (to  make  any  change  in  the 
amount  of  the  assessment  as  fixed  by  the 
board  of  public  works),  and  gave  that  as  a 
reason  for  declining  to  take  testimony." 

The  conclusions  most  favorable  to  defend- 
ants' contention  as  to  what  occurred  are  that 
plaintiffs,  or  some  o{  them,  appeared  before 
the  council  in  response  to  a  notice  from  that 
body  to  present  in  writing  any  objections  or 
complaints  they  might  have  to  the  assess- 
ment, and  then  and  there  claimed  that  the 
proposed  assessment  was  confiscation  of  their 
property;  that  there  was  an  informal  talk 
or  protest  made  by  the  plaintiffs,  or  In  their 
behalf,  against  the  assessment;  that  the 
council,  from  its  own  membership,  appoint- 
ed a  committee  to  examine  the  property; 
that  such  committee,  or  some  member  there- 
of, made  a  verbal  report  to  the  effect  that 
the  lots,  including  the  benefit  thereto  by  the 
paving,  were  worth  about  one-half  of  the 
amount  of  the  assessment  on  such  lots,  re- 
spectively, and  the  council  took  the  position 
that  neither  it,  nor  the  members  thereof, 
sitting  as  a  board  of  equalization,  had  the 
power  to  In  any  manner  change  the  assess- 
ment as  certified  by  the  board  of  public 
works;  that  while  recognizing  it  would  be 
Just  and  proper  to  grant  tne  relief  to  plain- 


tiffs, the  board  of  equalization  and  the  city 
council  were  powerless  to  act  In  the  prem- 
ises, as  It  would  Invalidate  the  assessment 
in  the  entire  district,  and  there  was  no  rea- 
son for  hearing  evidence  thereon.  1%  is  cer- 
tain that  such  procedure  did  not  constitute 
a  bearing  .within  the  meaning  of  the  law. 
The  record  discloses  that  then,  and  for  some 
time  prior  thereto,  the  general  impression 
maintained,  and  such  is  said  to  have  been 
the  holding  of  the  nisi  prius  courts,  that  the 
provisions  of  the  charter  rendered  the  city 
and  the  city  council,  as  a  board  of  equaliza- 
tion, powerless  to  do  otherwise  than  assess 
the  entire  cost  of  a  public  improvement  made 
thereunder  upon  the  property  benefited,  as 
directed  by  the  board  of  public  worlis,  with- 
out change,  and  not  otherwise.  It  Is  clear 
that  it  was  by  reason  of  this  mistaken  view 
of  the  power  of  the  council  that  prevented 
that  body  from  hearing  evidence  and  argu- 
ment, and  granting  the  relief  demanded  by 
the  plaintiffs. 

It  was  essential.  In  order  to  uphold  the 
constitutionality  of  the  assessment  provisions 
of  the  charter,  and  the  Supreme  Court  of 
the  United  States  so  held  In  the  Londoner 
Case,  supra,  that  there  t>e  vested  in  the  city 
council  implied  power  to  not  only  fix  the 
time  and  place  for  a  hearing  and  notify  the 
complaining  property  owners  thereof,  but  like- 
wise implied  power  vested  In  such  body  to 
alter  the  apportionment  and  grant  proper  re- 
lief in  the  premises. 

Unless  the  law  authorizing  the  assessment, 
expressly  or  by  implication,  provides  for  no- 
tice to  the  owner  of  the  property  to  be  af- 
fected and  gives  him  an  opportunity  to  be 
heard  at  a  specified  time  and  place,  before  a 
board  or  tribunal  competent  and  ready  to 
administer  proper  relief,  concerning  the  cor- 
rectness of  the  charge  before  it  is  made  con- 
clusive, the  constitutional  guaranty,  that  no 
person's  property  shall  be  taken  without  due 
process  of  law,  has  been  infringed.  Brown 
V.  City  of  Denver,  7  Colo.  305,  3  Pac.  455. 
Notice  or  citation  of  the  time  and  place  for 
hearing,  or  possibly  a  waiver  thereof  by  the 
property  owner,  was  therefore  essential  to 
vest  In  the  council  the  power  to  create  a 
valid  lien  for  the  cost  of  the  Improvement, 
and  it  was  likewise  essential  that  the  bear- 
ing be  before  a  tribunal  competent  to  -act. 
The  denial  to  a  party  in  such  a  case  of  the 
right  to  appear  and  to  be  fully  heard  Is,  In 
legal  effect,  a  recall  of  the  citation  to  him. 
Windsor  v.  McVeigh,  93  U.  S.  274,  23  L.  Ed. 
914.  And  to  notice  or  cite  a  party  to  ap- 
pear, or  the  appearance  of  such  party  before 
a  tribunal  competent  to  administer  proper 
relief,  but  which  assumes  that  It  does  not 
possess  the  power — that  though  it  be  com- 
manded by  law  to  hear.  It  is  by  the  same  law 
rendered  deaf  to  the  appeals  of  justice  and 
refuses  to  take  evidence  and  act— ^is  In  no 
sense  affording  the  party  a  hearing  within 
the  meaning  of  the  charter,  and  is  not  a 
compliance  with  the  constitutional  require- 
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ment  of  "due  process  of  law."  It  ia,  In  ef- 
fect, saying  to  a  person,  "Appear,  and  you 
shall  be  heard,"  and  when  he  has  appeared, 
saying,  "Your  appearance  shall  not  be  rec- 
ognized, and  you  shall  not  be  heard."  A 
Judgment,  finding,  or  decree  rendered  under 
such  circumstances  is  an  arbitrary  edict  with- 
out the  sanction  of  law.  As  stated  by  Bran- 
non.  In  his  work  on  the  Fourteenth  Amend- 
ment, page  251:  "Though  there  be  service 
of  process,  yet,  if  the  defendant  is  not  allow- 
ed to  make  his  defense,  it  is  a  withdrawal 
of  the  summons,  'a  denial  of  the  benefit  of  a 
notice,  and  would  in  effect  be  to  deny  that 
he  was  entitled  to  notice  at  all,  and  the  Sham 
and  deceptive  proceeding  had  better  be  omit- 
ted altogether,'  because  Judgment  without 
hearing  is  void." 

The  city  council  admitted,  and  the  defend- 
ants concede,  the  assessment  amounted  to 
confiscation  of  the  property  of  plalntlfts,  and 
that  the  owners  were  entitled  to  a  reduction 
of  the  assessment,  and  the  council  "stated 
they  would  like  to  remedy  it,  but  did  not 
know  how  they  could  do  so  without  them- 
selves violating  the  charter  assessment  pro- 
visions." It  certainly  cannot  be  said  that  a 
party  has  had  a  hearing  when  he  has  been 
called  to  appear,  or  appears,  before  a  tribunal 
with  power  to  act  and  grant  relief,  and 
which  recognizes  that  such  party  is  entitled 
to  the  relief  for  which  he  prays,  yet  dis- 
claims in  itself  power  and  authority  in  the 
premises,  and  refuses  to  hear  evidence  and 
act  upon  the  matter.  The  right  to  property 
and  the  guaranty  that  it  shall  not  be  taken 
without  due  process  of  law,  does  not  rest  up- 
on a  basis  so  unsubstantial. 

3.  As  the  lien  rests  upon  the  assessment, 
and  the  latter,  as  we  have  seen,  is  invalid, 
the  lien  must  necessarily  fall.  And  as  there 
can  be  no  obligation  to  pay  until  there  Is  a 
legal  assessment,  the  doctrine  of  tender  be- 
fore suit  brought  has  no  application.  No 
one  Is  under  obligation  to  pay,  or  tender  pay- 
ment, until  there  be  something  due.  This  is 
not  a  case  where  the  procedure  was  lawfully 
followed,  and  the  authority  exceeded  by  an 
excessive  assessment,  but  it  is  a  case  show- 
ing such  a  departure  from  the  prescribed 
procedure  that  the  assessment  attempted  to 
l>e  made  had  no  validity  as  against  the  prop- 
erty of  plalntlfts.  The  language  of  the  court 
in  Norwood  v.  Baker,  172  U.  S.  209,  19  Sup. 
Ct  187,  43  L.  Ed.  443,  is  peculiarly  applicable 
to  this  case.  It  Is  there  said:  "The  present 
case  is  not  one  in  which — as  in  most  of  the 
cases  brought  to  enjoin  the  collection  of  tax- 
es or  the  enforcement  of  special  assessments 
— it  can  be  plainly  or  clearly  seen,  from  the 
showing  made  by  the  pleadings,  that  a  par- 
ticular amount,  If  no  more.  Is  due  from  the 
plaintiff,  and  which  amount  should  be  paid 
or  tendered  before  equity  would  interfere. 
It  is  rather  a  case  In  which  the  entire  as- 
sessment Is  illegal.  In  such  a  case  It  was  not 
necessary  to  tender,  as  a  condition  of  relief 
being  granted  to  the  plaintiff,  any  sum  as 


representing  what  she  supposed,  or  might 
guess,  or  was  willing  to  concede,  was  the  ex- 
cess of  cost  over  any  benefits  accruing  to  the 
property.  She  was  entitled,  without  making, 
such  a  taider,  to  ask  a  court  of  equity  to  en- 
join the  enforcement  of  a  rule  of  assessment 
that  Infringed  upon  her  constitutional 
rights." 

We  have  never  held  that  a  tender  of  the 
amount  of  the  special  henefit  was  a  condi- 
tion precedent  to  a ,  property  owner  main- 
taining a  suit  In  equity,  to  relieve  his  prop- 
erty from  an  alleged  Hen  arising  out  of  a 
void  assessment  On  the  contrary,  in  City  of 
Denver  v.  Londoner,  supra,  and  other  cases 
herein  cited,  the  owners  of  the  property 
upon  which  the  assessments  were  made  were 
held  not  to  be  entitled  to  relief  In  the  suit 
instituted  by  them,  because  the  assessment 
against  their  property  was  merely  erroneous 
by  being  excessive,  and  they  had  not,  prior 
to  bringing  the  suit,  tendered  to  the  proper 
authorities  the  amount  due,  which  would 
have  been  a  valid  assessment  against  their 
property ;  and  it  Is  therein  expressly  pointed 
out  that  the  assessment  was  not  void,  but 
merely  erroneous.  The  Supreme  Court  of 
the  United  States,  to  which  that  case  was 
carried,  and  hereinbefore  cited  as  Londoner 
V.  City  and  County  of  Denver,  determined 
that  a  hearing,  or  an  opiwrtnnlty  therefor^ 
to  the  property  owners  had  not  been  allowed, 
and  that  the  assessment  was  therefore  void, 
and  the  property  owners  were  entitled  to  a 
decree  discharging  their  lands  from  a  lien 
on  account  of  it,  notwithstanding  they  had 
made>no  tender  of  the  amount  of  the  special 
benefits  accruing  to  their  property  by  reason 
of  the  improvement 

The  trial  court  held  that  the  testimony 
showed  that  the  plaintiffs,  either  by  them- 
selves or  their  representatives,  made  protest 
to  the  city  authorities  against  the  excessive 
assessment  but  were  informed  that  the  front 
footage  plan  had  been  recommended  by  the 
board  of  public  works  and  that  the  cl^  au- 
thorities bad  no  authority  to  change  it 
and  were  unable  to  render  any  relief  what- 
ever by  way  of  decreasing  the  amount  of  as- 
sessment contemplated,  and,  under  the  cir- 
cumstances, a  tender  would  have  been  use- 
less, and,  as  the  parties  had  offered  to  do 
equity  by  paying  Into  court  the  amount  of 
benefits  which  the  court  should  adjudge  rea- 
sonable, there  was  a  sufficient  tender  to  meet 
the  requirements  of  law  and  equity.  Wheth- 
er this  view  was  correct  Is  not  necessary  to 
determine,  as  the  assessment  was  void  for 
the  lack  of  a  hearing. 

Furthermore,  it  is  apparent  there  was  no 
necessity  upon  the  part  of  plaintiffs,  at  or 
prior  to  the  institution  of  this  suit  to  make 
a  tender,  even  though  we  were  to  assume 
that  the  assessment  was  merely  erroneous, 
and  not  void.  While  It  has  been  held  by  this 
court  that  where  property  is  excessively  as- 
sessed for  public  improvements,  but  the  pro- 
cedure In  making  the  assessment  was  regular, 
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the  owtiers,  In  order  to  maintain  an  action  to 
annul  the  excessive  part  of  the  asst^ssment, 
mu8t  first  tender  to  the  proper  authorities 
the  amount  that  should  have  been  assessed, 
we  do  not  understand  that  such  tender 
should  be  of  any  greater  sum  than  is  then 
due  and  payable.  In  the  case  at  bar,  the 
record  discloses  that  no  part  of  the  assess- 
ment was  due.  nor  could  any  portion  thereof 
presently  become  due,  except  by  action  of 
the  property  owners,  exercised  under  the 
provisionB  of  the  charter.  Section  84.  The 
assessing  ordinance  went  into  effect  on  the 
29tb  day  of  August,  and  the  suit  for  re- 
lief was  filed  on  the  31st  day  thereof.  Plaln- 
UITb  In  their  complaint,  while  denying  the 
validity  of  the  entire  assessment,  neverthe- 
less alleeed  their  willingness  to  pay  any 
part  thereof  that  was  properly  chargeable, 
or  was  a  special  benefit  accruing,  to  their 
property  by  reason  of  the  Improvement,  and 
further  "offers  and  tenders  the  same  to  said 
defendant,  •  •  •  or  into  court  at  any 
time,  and  to  keep  said  tender  and  offer  good 
whenever  the  same  shall  be  ascertained  or  on 
demand,  and  to  do  equity  in  the  premises." 
Plaintiffs  thereafter  paid  into  court,  for  the 
defendants,  the  full  amount  which  the  latter 
could  Justly  have  established  as  a  lien  upon 
the  former's  property,  and,  under  the  cir- 
cumstances, sufficiently  compiled  with  nil  the 
rules  of  equity  to  entitle  them  to  maintain 
their  suit  for  relief. 

The  judgment  of  the  court  was  manifestly 
Just  and  proper,  and  we  can  perceive  no  iva- 
son  why  it  should  be  disturbed.  It  is  there- 
fore affirmed. 

Judgment  affirmed. 


(49  Colo.  219) 

TOIXTPSON   et   al.   r.   PKOPT.B, 

(Supreme  Court  of  Colorado.     Nov.   14,  1910. 

RebeariDg  Denied  Jan.  3.  1911.) 

1.  Criminal   Law   (§   Bll*)— Cobbobobative 

BVIOENCB. 

Corroborative  evidence  may  be  clrcumstan- 
Ual. 

(Ed.  Note.— For  other  casea.  see  Criminal 
Law.  Cent  Dig.  {{  1127-1137:  Dec  Dig.  51I.»J 

2.  Criminal  Law  (|  510%*)— Witnesses— Ac- 
complices—Corbobobatiom  —  Confession 

AND    AnUISSIONS. 

A  confe»sioD  or  admission  of  accused  is  ad- 
misiiible  to  corroborate  an  accomplice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Low.  Cent.  Dig.  ii  1127-1136;  Dec.  Dig.  i 
BJOi/i.»] 

8.  Criminal  Law  (J  611*)— WrrNESsEs— Ac- 
comi'i.icb— cobboboration— sufnclenct  of 
Evidence. 

In  a  criminal  case,  evidence  held  sufficient 

to  corroborate  an  accomplice. 
[Ed.    Note. — For   other   cases,    see    Criminal 

Law,   Cent.   Dig.  ff   1127-1137;    Dec.   Dig.   f 

611.»] 

4.  Criminal  Law  (J  400*)  —  Larcent  from 

COBPOBAXION— COBPOBATB    CAPACITY  —  EVI- 
DENCE. 

While  it  is  necessary  to  show  the  corpo- 
rate capacity  of  a  corporation  from  which  Roods 


are  alleged  to  have  been  stolen,  tt  suffices  for 
the  prosecution  to  prove  that  the  company  waa 
de  facto  organized  and  acting  as  a  corporation, 
and,  in  the  absence  of  objections,  this  may  be 
proved  by  one  who,  of  bis  own  knowledge,  is  ac- 
quainted with  the  fact,  or  it  may  be  proved  by 
reputation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  884 ;   Dec.  Dig.  §  400.*] 

5.  Criminal  Law  (f  567*)— Labcent  fbom  Cob* 
POBATION  —  Cobpobatk  Exibtbncb — Som- 
ciEKCT  of  Evidence. 

In  a  trial  for  larceny  from  a  corporation, 
evidence  held  sufficient  to  establish  de  facto  the 
corporate  existence  of  the  company. 

[E2d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1270;  Dec.  Dig.  S  567.*] 

6.  BUBOLART  (S  28*)  —  Vabiancb  —  "Stob«- 
HousE" — "Storeroom." 

In  a  burglary  trial,  where  the  information 
alleged  the  breaking  into  a  storehouse  belonging 
to  a  mining  corporation,  that  some  of  the  wit- 
nesses stated  that  the  ore  stolen  was  stored  in 
a  storeroom,  instead  of  a  storehouse,  or  in  the 
storeroom  of  the  shafthouse,  instead  of  the 
storeroom  of  the  storehouse,  was  immaterial, 
and  there  was  no  variaoce,  the  evidence  as  a 
whole  showing  that  the  buildings  were  similar 
to  those  on  other  mining  properties,  and  that 
the  building  or  that  portion  broken  into  was 
used  to  store  machinery,  supplies,  and  ore,  thus 
making  it  a  storehouse ;  the  word  "storehouse" 
being  defined  by  Webster  as  a  building  for  keep- 
ing goods  of  any  kind,  a  repository,  a  warehouse, 
snd  a  "storeroom"  as  a  room  in  a  storehouse 
or  repository;  a  room  In  which  articles  are 
stored. 

[EM.  Note.— For  other  cases,  see  Burglatr, 
Cent  Dig.  {{  07-78;  Dec.  Dig.  f  28.* 

For  other  definitions,  see  Words  and  Phrases, 
tx>l.  7,  pp.  0070-^78 :    VOL  8,  p.  7805.] 

7.  Witnesses  (f  372*)— Cbeoibilitt— Cboss- 
Examination. 

Great  latitude  is  allowable  and  should  al- 
ways be  given  in  the  cross-examination  of  a 
witness  regarding  his  connection  with  the  sub- 
ject-matter being  tried,  and  about  which  he  is 
called  to  testify,  as  to  whether  it  Is  of  a  na- 
ture to  awaken  in  him  a  lively  and  possible  in- 
terest in  the  outcome  of  the  trial,  and  as  a  gen- 
eral rule  everything  affecting  his  credibility  may 
be  shown,  Including  any  evidence  tending  to 
show  he  is  Interested  in  procuring  a  conviction. 
[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  1192-1109;  Dec  Dig.  i  372.*] 
S.  Witnesses    (|    329*)— Accomplice— Cboss- 

E^AMINATION. 

Where  an  accomplish  testifies,  a  liberal  and 
full  cross-examination  for  the  purpose  of  test- 
ing the  truth  of  his  statements  should  be  per- 
mitted, and  it  is  erroneous  to  restrict  such  crosa- 
examination  within  unreasonable  limits. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i§  1104,  1105;    Dec.  Dig.  i  320.*] 

9.  Witnesses  ({  350*)— Gbbdibilitt  —  Cboss- 
-  Examination. 

As  a  general  rule,  it  is  not  proper  in  a 
criminal  case  to  ask  a  witness  on  croax-exnm- 
Ination,  for  the  purpose  of  affecting  his  credibil- 
ity, if  he  has  been  arrested,  informed  against, 
or  imprisoned,  prior  to  conviction  for  such  an 
offense. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  1140-1149;   Dec  Dig.  {  3iiO.*J 

10.  Criminal  Law  (|  742*)— Witnesses— Ac- 
complices—Credibility— Jury    Questions. 

The  credibility  of  an  accomplice,  like  that 

of  any  other  witness,  is  excluslvel}  for  the  jury. 

[Ed.    Note.— For   other    cases,    see    Criminal 

Law,  Cent.   Dig.   H   1719-1721;    Dec   Dig.   i 

742.<] 


•Foi  otter  caaei  see  lam*  topic  and  secUoo  N  UMBER  la  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Bep'r  Indus* 


Digitized  by 


^OO 


gie 


Colo.) 


TOIiLIFSON  ▼.  PEOPLB 


795 


11.  WiTWESSlIS  (I  330*)— ACCOMPUCB— Cbedi- 

b>litt—Cbos8- Examination. 

Id  a  criminal  case,  questions  asked  on 
cross-examination  of  an  accomplice,  to  test  his 
credibility,  referring  to  an  outside  distinct  of- 
fense, and  showing  that  a  criminal  charge  was 
pending  against  him,  were  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  1140-1149;    Dec.  Dig.  S  350.»] 

12.  Witnesses   (S  349*i  —  Past  History  — 
Cboss-Examination— Discretion  of  Coubt. 

As  a  general  rule,  the  limits  of  the  cross- 
examination  of  a  witness  in  a  criminal  pase  as 
to  his  past  is  a  matter  resting  largely  within 
the  sound  discretion  of  the  trial  judge,  which 
discretion  is  to  be  exercised  in  view  of  all  the 
circumstances. 

[Eld.  Note.— For  other  cases,  see  Witnesses, 
Cent-  Dig.  §§  1135-1139;   Dec.  Dig.  i  349.*]     . 

13.  WiTNBssES  (I  345*)— Accomplices— CRiaj- 
iBiuTY— Cboss-Examination— EviDBNCE. 

In  a  burglary  •trial,  wheri  an  accomplice 
testifying  as  a  witness  admitted  on  cross-exam- 
ination that  be  bad  been  arrested  and  bound 
over  on  the  same  charge  for  which  defendants 
were  being  tried,  but  that  he  had  not  been  In- 
formed against;  that  be  had  been  arrested  sev- 
eral times  for  larceny,  but  stated  that  he  bad 
no  understanding  with  the  district  attorney  that 
if  he  testified  in  the  case  on  trial  all  charges 
against  him  would  be  dismissed,  it  was  not  an 
abuse  of  discretion  to  refuse  to  allow  the  wit- 
ness to  answer  aa  to  whether  be  had  not  been 
bound  over  to  answer  a  charge  of  assault  with 
intent  to  kill,  or  to  exclude  records  showing 
that  the  district  attorney  had  failed  to  file  an 
information  against  him,  or  to  further  prosecute 
the  charge,  such  evidence  being  offered  to  test 
the  credibility  of  the  witness,  and  to  show  a 
hope  of  immunity  from  prosecution  if  be  tes- 
tified. 

[Eid.  Note.— BVir  other  cases,  see  Witnesses, 
Gent.  Dig.  §§  1126^1128;   Dec.  Dig.  f  345.»] 

14.  Cbiminai,  Law  (§  1090*)—AppeaI/— Mat- 
ters Reviewable— Objections  to  Instboo- 

TIONS. 

Objections  to  instructions  in  a  criminal 
case  are  not  a  part  of  the  record  proper,  and 
nnless  made  at  or  before  the  giving  thereof,  and 
saved  and  presented  in  the  bill  of  exceptions, 
will  not  be  reviewed. 

[£>].  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2818;  Dec.  Dig.  f  1000.*] 

15.  Criminal  Law  (5  1129*)— Questions  Re- 
viewable—Failure  TO  Assign  Error. 

A  ruling  of  the  trial  court  as  to  which 
there  is  no  assignment  of  error  is  not  properly 
before  the  appellate  court. 

[E^d.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  fS  2954-2964;  Dec.  Dig.  f 
1129.»] 

16.  Criminal    Iiaw    (}    1186»)  —  Appeal — 
Harmless  Error; 

Under  Sess.  Laws  1907,  c.  163,  providing 
that  no  judgment  shall  be  reversed  or  afTeotcd 
for  any  defect  which  does  not  tend  to  prejudice 
defendant's  substantial  rights,  etc.,  where  de- 
fendants failed  to  object  on  return  of  the  ver- 
dicts that  they  were  signed  by  W.  H.  H.  Moi^ 
lis  as  foreman  instead  of  by  Wm.  H.  Morris, 
the  name  such  foreman  answered  to  when  the 
jury  was  impaneled,  the  question  being  raised 
for  the  first  time  on  motion  for  new  tnal,  and 
it  did  not  appear  that  defendants  were  in  any 
way  prejudiced,  there  was  no  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §i  3215-^19;  Dec.  Dig.  f 
118«.»1 

Error  to  District  Court,  Teller  County; 
W.  8.  Morris,  Judge. 


T.  F.  Tolllfson  and  another  were  convicted 
of  crime,  and  tbey  bring  error.    Affirmed. 

E.  G.  Vanatta,  Orr  &  Cunningham,  and  F. 
B.  Lambert,  for  plaintiffs  In  error.  John  T. 
Barnett,  Atty.  Gen.  (George  H.  Tborue,  of 
counsel),  for  the  People. 

HILL,  J.  The  plaintiffs  In  error  were  con- 
victed of  burglary  and  larceny ;  from  a  sen- 
tence accordingly,  tbey  have  brought  the  case 
to  this  court  for  review  on  error. 

The  first  point  urged  is  that  it  was  error 
to  allow,  a  conviction  upon  the  uncorroborat- 
ed evidence  of  a  confessed  accomplice.  The 
witness  Wiley,  a  boy  17  years  of  age,  par- 
ticipated In  the  commission  of  the  crime, 
turned  state's  evidence,  and  It  Is  contended 
that  his  evidence  has  been  in  no  degree  cor- 
roborated. 

The  witness  Morton  testified  that  the  de- 
fendant Tolllfson  made  admissions  to  him 
that  this  ore  was  stolen  by  himself,  the 
other  defendant,  and  Wiley,  as  testlhed  to  by 
Wiley.  He  further  stated  that  be  saw  the 
ore  that  was  brought  to  the  assay  office,  as 
related  by  the  witness  Wiley;  that  the  de- 
fendant Tolllfson  Informed  him  that  it  was 
the  ore  stolen,  and  that  he  Ci'ollirson),  the 
defendant  Mattox,  and  the  witness  Wiley 
were  there  and  participated  in -the  treating 
of  the  high  grade  ore,  as  stated  by  Wiley. 
This  witness  further  stated  that  the  defend- 
ant Mattox  admitted  that  he  took  the  ore 
up  to  the  assay  office,  where,  when  it  was 
settled  for,  $5  that  he  owed  them  was  taken 
out  for  such  Indebtedness.  Also  this  witness 
stated  that  he  was  engaged  in  high  grading 
for  some  time  with  the  defendant  Tolllfson, 
and  that  they  had  a  quarrel  and  dissolved 
their  partnership.  Another  witness  testified 
to  seeing  Wiley  and  another  man  go  to  the 
assay  office  at  the  time  stated  by  Wiley. 
Other  witnesses  testified  to  the  description 
of  the  property,  where  the  ore  was  taken' 
from,  and  the  condition  of  the  place  after  the 
robbery,  and  to  other  facts  which  go  to  cor- 
roborate the  testimony.  Corroborative  evi- 
dence may  be  circumstantial.  12  Cyc.  45S. 
A  confession  or  admission  of  the  accused  is 
admissible  to  corroborate  an  accomplice.  12 
Cyc.  458.  It  is  unnecessary  In  this  case  to 
pass  upon  the  question  whether  a  conviction 
should  stand  on  the  uncorroborated  Evidence 
of  an  accomplice  or  to  review  former  deci- 
sions of  this  court  upon  that  question,  for 
the  reason  that  the  testimony  of  the  witness 
Wiley  is  sufficiently  corroborated  by  other 
comiietent  evidence.  We  find  no  error  In 
this  resiiect 

Second.  It  is  claimed  that  there  is  a  vari- 
ance between  the  Information  and  the  proof, 
in  this:  that  there  is  no  evidence  to  sustain 
the  charge  that  the  building  alleged  to  have 
been  burglarized  belonged  to  the  Vindicator 
Consolidated  Gold  Mining  Company.  We  can- 
not agree  with   this  contention,  and  think 


•For  other  cases  see  same  topic  and  lecUon  NUMBER  la  Dec  Dig.  t  Am.  Dig.  Kay  No.  Series  *  Rep'r  ladezss 
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that  tlie  testimony,  when  taken  as  a  whole, 
Is  suffldent  to  establish  this  fact. 

The  third  point  urged  Is  a  similar  conten- 
tion i>ertainlng  to  the  ownership  of  the  prop- 
erty; but,  when  considered  as  a  whole,  we 
think  the  evidence  sufficient.  The  witness 
Whitney,  when  he  was  asked,  "Q.  Whose  ore 
was  that?"  answered  "Vindicator  Consolidat- 
ed Gold  Mining  Company."  While  It  Is  true 
his  testimony  shows  that  there  were  leases 
on  a  royalty,  be  also  stated  that  the  company 
owned  the  ore  until  It  was  settled  for;  that 
it  was  being  shipped  In  the  company's  name ; 
and  that  the  agreement  between  the  company 
and  the  lessee  was  to  the  effect  that  the  ore 
produced  should  remain  the  property  of  the 
company  until  settled  for.  All  the  testimony 
on  this  subject  tended  to  show  that  the  prop- 
erty being  mined  was  that  of  the  Vindicator 
Consolidated  Gold  Mining  Company,  that  the 
buildings  were  upon  Its  land,  and  that  the 
ore  taken  was  the  property  of  the  company. 

The  fourth  assignment  pertains  to  an  al- 
leged variance  between  the  Information  and 
the  proof  In  regard  to  the  owner  of  the  prop- 
erty. It  is  claimed  that  there  is  no  legal'evi- 
dence  to  slow  that  it  was  ever  a  duly  or- 
ganized corporation,  or  a  corporation  In  fact 
and  acting  as  such.  The  witness  Whitney 
testified  that  be  was  acquainted  with  the 
property  of  the  Vindicator  Consolidated  Gold 
Mining  Company,  and  that  the  ore  stolen  be- 
longed to  that  company.  The  following  ques- 
tion was  asked  him:  "Q.  What  is  the  Vin- 
dicator Consolidated  Gold  Mining  Company?" 
HlB  answer  waa:  "A  corporation."  There 
were  no  objections  to  this  testimony.  The 
witness  Trevarrow  stated  that  he  was  the 
snperintendent  of  the  Vindicator  Consolidat- 
ed Gold  Mining  Company ;  that  it  was  oper- 
ating its  properties  under  leases,  etc.;  that 
be  looked  after  the  company's  interest ;  that 
the  checks  were  sent  to  the  Vindicator  Con- 
solidated Gold  Mining  Company  at  Denver, 
where  royalty  is  deducted,  and  the  remain- 
der sent  to  the  mine  and  turned  «ver  to  the 
lessee ;  that  the  ore  was  shipped  as  the  prop- 
erty of  the  company;  that  the  company's 
agents  settle  for  the  ore  with  the  lessees. 
There  was  other  testimony  along  the  same 
line  showing  the  method  and  manner  of  the 
company  in  the  transaction  of  its  business; 
all  of  which  tended  to  show  that  it  was 
generally  recognized  as  a  corporation.  While 
It  is  necessary  to  show  the  corporate  capac- 
ity of  the  party  (if  a  corporation)  from  which 
goods  are  alleged  to  have  been  stolen,  the 
weight  of  authority  is  to  the  effect  that  it 
is  only  necessary  for  the  prosecution  to  prove 
that  the  company  was  de  facto  organized 
and  acting  as  a  corporation.  In  the  absence 
of  objections  this  may  be  proved  by  one  who, 
of  his  own  knowledge,  Is  acquainted  with  the 
fact,  or  it  may  be  proved  by  reputation. 
Miller  v.  People,  13  Colo.  106,  21  Pac.  1025 ; 
Perry  et  al.  v.  People,  38  Colo.  23,  87  Pac 
796;  Reed  v.  State,  15  Ohio,  217;  People  v. 
Barric,  49  Cal.  342.    We  are  of  opinion  that 


the  evidence  was  sufficient  to  establish  de 
facto  the  corporate  existence  of  the  com- 
pany. 

Contention  is  made  that  the  evidence  Is  not 
sufficient  to  show  that  the  building  broken 
into  was  a  storehouse,  as  alleged  In  the  In- 
formation ;  the  proof  shows  that  some  of  the 
witnesses  called  it  the  "shafthouse."  The 
witness  Wiley  stated  he  luiew  the  storehouse 
was  broken  into  on  the  17th  of  March  by 
Matt03(,  Tollifson,  and  himself.  He  also 
stated,  "On  this  particular  night  the  ar- 
rangement waa  to  go  to°  the  shafthouse  and 
get  this  ore."  He  stated  further,  "The  door 
of  the  storehouse  was  open" ;  also,  "No  tallc 
before  we  went  over  to  the  shafthouse  to 
break  it  In."  Again,  he  said:  "The  ore  was 
brought  to  the  Vindicator  shafthouse  door." 
Upon  redirect  examination,  he  stated,  "Mat- 
tox  broke  open  door  of  the  storehouse ;  saw 
storehouse  by  daylight  afterward ;  door  next 
morning  was  torn;  whole  panel  out."  The 
witness  Morton  testified  in  the  allied  con- 
fessions of  the  defendant  Tollifson  that,  in 
substance,  Tollifson  stated  to  him  tL  c  they 
went  up  about  2:30  in  the  morning,  and 
waited  nntll  the  shift  went  off  and  pried  the 
outside  door  of  the  shafthouse  open.  The 
testimony  of  the  witness  Whitney  Is  to  the 
effect  that  the  ore  was  stored  in  the  store- 
room, and  that  the  door  going  from  the 
shafthouse  into  the  storeroom  was  ordinary 
cheap  pine  panel  door.  The  evidence  of  the 
witness  McMullin  as  to  where  the  ore  was 
taken  from  is'  to  the  effect  that  it  was  in  the 
room  used  for  the  purpose  of  storing  ma- 
chinery, supplies,  and  high-grade  ore  that 
had  been,  sorted.  From  this,  counsel  say: 
"To  say  the  least,  there  Is  a  great  confusion 
in  the  plaintiff's  testimony  as  to  what  was 
really  broken  into,  and  the  preponderance  of 
the  evidence  seems  to  be  that  it  was  a  shaft- 
house,  instead  of  a  storehouse."  For  vhlcb 
reasons  they  urge  that  the  fact  that  the 
storehouse  was  broken  into  could  not  be  con- 
sidered as  being  proven  beyond  a  reasonable 
doubt.  At  common  law,  burglary  was  defin- 
ed to  be  "a  breaking  and  entering  of  a  man- 
sion house  of  another  in  the  night  with  the 
Intent  to  commit  some  felony  within  the 
same,  whether  such  felonious  intent  be  exe- 
cuted or  not"  Russell  on  Crimes,  785.  tt 
will  thus  be  seen  that  common-law  burglary 
and  the  statutory  burglary  of  this  state 
have  but  few  elements  in  common,  and 
consequently  English  cases  and  others,  in 
some  states,  give  us  but  little  light  upon  the 
question  under  examination.  Under  our  stat- 
ute many  acts  constitute  burglary,  which, 
but  a  few  years  ago,  were  a  different  of- 
febse  or  no  offense  whatever.  The  infor- 
mation is  in  the  exact  language  of  the  stat- 
ute, and  the  fact  that  some  witness  may  have 
used  a  different  expression  and  stated  the 
building  was  a  storeroom,  in  onr  opinion,  is 
not  material.  To  a  certain  extent  the  words 
"storeroom"  and  "storehouse"  are  synony- 
mous.   Webster's  Dictionary.    And  It  must 
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bare  been  so  understood  from  tbe  manner  In 
wbicb  tbe  witnesses  used  tbe  words,  inter- 
changeably, referring  to  tbe  same  building. 

Tbe  evidence  as  to  wbat  kind  of  a  build- 
ing was  broken  into  was  before  tbe  Jury. 
Tbe  action  was  tried,  where  the  property  Is 
situate,  in  Teller  county,  by  a  Jury,  presuma- 
bly residents  of  that  county,  and  familiar 
with  tbe  general  phrases  and  language  used 
in  connection  with  such  buildings  and  prop- 
erty. The  fact  that  some  witnesses  have 
stated  the  ore  was  stored  in  a  storeroom.  In- 
stead of  a  storehouse,  or  in  tbe  storeroom  of 
tbe  staafthonse,  instead  of  tbe  storeroom  of 
the  storebouse,  and  others  referred  to  tbe 
door  as  the  one  from  the  storeroom,  others 
into  the  shafthouse,  in  <  ur  opinion,  is  imma- 
terial. The  evidence,  as  a  whole,  shows  that 
the  buildings  were  similar  to  those  npon 
many  other  mining  properties,  and  estab- 
lishes the  tact  that  the  building,  or  that  por- 
tion of  the  building  which  was  broken  into, 
was  used  for  the  purpose  of  storing  machin- 
ery, supplies,  and  high-grade  ore  after  it  bad 
been  sorted  out;  thus  making  of  it  a  store- 
house. Webster  defines  a  "storehouse"  as  a 
building  for  keeping  goods  of  any  kind,  es- 
pecially provisions;  a  magazine;  a  reposi- 
tory ;  a  warehouse — and  a  "storeroom"  as  a 
room  in  a  storehouse  or  repository;  a  room 
in  which  articles  are  stored.  From  the  evi- 
dence, the  Jury  were  Justified  in  finding  that 
tbe  defendants  were  guilty  of  breaking  and 
entering  a  storebouse,  as  alleged  in  tbe  in- 
formation. When  considered  as  a  whole,  we 
think  that  the  evidence  shows  that  the  bur- 
glary and  larceny  were  both  committed  with- 
out the  consent  of  the  owner.  Tbe  assign- 
ment of  error  pertaining  thereto  is  not  well 
taken. 

It  is  claimed  that  it  was  error  to  curtail 
the  cross-examination  of  tbe  witness  Wiley 
concerning  his  character  in  general,  and  in 
not  allowing  him  to  be  cross-examined  as  to 
his  being  bound  over  to  tbe  district  cobrt 
upon  a  charge  for  assault  and  attempt  to 
murder.  This  witness  admitted  on  cross-ex- 
amination that  he  had  been  arrested  at  nu- 
merous times,  and.  In  substance,  that  he  had 
been  arrested  and  bound  over  to  the  district 
court  upon  the  same  charge  for  which  tbe 
defendants  were  being  tried,  and  that  he  had 
not  been  informed  against  or  tried  for  this 
charge.  He  also  admitted  that  he  had  been 
arrested  several  times  upon  charges  for  lar- 
ceny, and  had  but  recently  been  arrested  and 
was  under  bonds  upon  a  similar  charge.  He 
also  stated  that  he  did  not  have  any  under- 
standing with  the  district  attorney's  office 
that  tf  he  gave  evidence  in  this  case  all 
charges'  against  him  would  be  dismissed.  He 
further  stated  that  it  was  not  a  fact  that  he 
was  telling  this  story  with  the  understand- 
ing that  he  would  not  be  prosecuted  in  this 
or  any  other  case,  and  that  he  had  no  prom- 
ises of  any  kind  or  character  concerning  im- 
munity for  this  or  any  other  crime.  He  was 
thereafter  asked,  in  substance,  if  be  was  not 


under  arrest  for  an  assault  with  intent  to 
kill,  and  if  he  was  not  bound  over  by  a  Jus- 
tice of  the  peace  in  Victor  on  such  charge, 
and  if  he  was  not  at  that  time  under  bond  to 
appear  in  the  district  court  on  the  other 
charge;  to  which  questions,  objections  were 
sustained. 

The  defendants,  later,  as  a  part  of  Uteir 
case,  offered  to  prove  by  the  records  that  the 
witness  Wiley  was,  on  the  20th  of  March, 
Jfl09,  bound  over  to  that  court  by  a  Justice 
of  tbe  peace  from  said  county  upon  tbe 
charge  of  an  assault  with  attempt  to  kill  and 
murder,  said  to  have  taken  place  about 
March  20,  1909,  and  that  tbe  district  attor- 
ney had  failed  to  file  any  information  against 
him  or  In  any  manner  further  prosecute  said 
charge;  that  the  transcript  of  the  Justice 
was  filed  in  the  clerk's  office  on  the  30th  of 
March,  1909.  Counsel  for  defendants  then 
stated  that  this  offer  is  made  for  the  pur- 
pose of  testing  the  credibility  of  the  witness 
Wiley,  and  to  further  show  that  there  Is  an 
arrangement  between  the  said  Wiley  and  the 
district  attorney  not  to  prosecute  on  said 
charge.  The  court,  on  objection,  excluded 
this  offered  proof.  Great  latitude  is  allow- 
able and  should  always  be  given  in  tbe  cross- 
examination  of  a  witness  in  his  connection 
with  tbe  subject-matter  being  tried  and  about 
which  he  is  called  to  testify,  as  whether 
it  is  of  a  nature  to  awaken  in  htm  a  lively 
and  possible  interest  tn  the  outcome  of  tbe 
trial;  and,  as  a  general  rule,  tbe  party 
against  whom  the  witness  is  produced  has  a 
right  to  show  everything  which  may  affect 
his  credibility.  This  should  include  any  evi- 
dence tending  to  show  the  witness  is  inter- 
ested in  procuring  a  conviction,  and  as  plac- 
ing him  in  his  real  attitude  towards  the  pris- 
oner before  tbe  jury  by  which  they  could  bet- 
ter Judge  bis  testimony,  and  it  is  proper  to 
bring  this  out  on  cross-examination.  Blenki- 
ron  V.  State,  40  Neb.  11,  58  N.  W.  587 ;  State 
▼  Collhis,  33  Kan.  77,  5  Pac.  368;  Kellogg 
V.  Nelson,  5  Wis.  125;  State  v.  Krum,  32 
Kan.  372,  4  Pac.  621 ;  Lee  v.  State,  21  Ohio 
St.  151;  3  Ency.  of  Evld.  853.  We  agree 
with  counsel  that  where  an  accomplice  tes- 
tlfles  as  a  witness,  a  liberal  and  full  cross- 
examination  for  the  purpose  of  testing  the 
truth  of  bis  statements  should  be  permitted, 
and  it  is  error  to  restrict  such  cross-exami- 
nation within  unreasonable  limits;  but  we 
cannot  concede  there  was  any  abuse  of  such 
discretion  in  this  case.  This  witness,  the 
accomplice  Wiley,  was  subjected  to  a  cross- 
examination  of  about  20,000  words,  by  coun- 
sel of  experience  and  ability,  In  which  they 
appear  to  have  covered  the  entire  field.  In- 
cluding more  than  tha  average  number  of 
innuendoes  npon  all  possible  subjects  permit- 
ted. But  it  is  earnestly  urged  that  both  tbe 
questions  aEked  and  the  record  offered  were 
competent  for  the  purpose  of  testing  the 
credibility  of  the  witness.  From  an  examina- 
tion of  many  authorities  on  this  subject,  we 
find  that  the  rule  is  not  tmlform,  and  kia£ 
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there  Is  a  conflict  upon  tbe  question,  but  we 
are  of  opinion  that  the  great  weight  of  au- 
thority Is  to  the  effect  that,  as  a  general 
rule,  for  the  purpose  of  affecting  the  credibil- 
ity of  a  witness,  It  Is  not  proper  to  ask  the 
witness  on  cross-examination  If  he  has  been 
arrested,  informed  against,  or  imprisoned, 
prior  to  conviction  for  such  an  offense.  Ca- 
ples  V.  State,  3  Okl.  Cr.  72,  104  Pac.  493,  26 
L.  R.  A.  (N.  S.)  1033;  Keys  v.  U.  S.,  2  Okl. 
Cr.  C47.  103  Pac.  874 ;  Slater  v.  U.  S.,  1  Okl. 
Cr.  275,  98  Pac.  110;  Kelson  v.  State,  3  Okl. 
Cr.  408,  106  Pac.  047;  People  v.  Hamblln, 
68  Cal.  101,  8  Pac.  687;  State  v.  Bryant,  97 
Minn.  8.  105  N.  W.  974;  Eads  v.  State,  17 
Wyo.  490,  101  Pac.  940;  Leslie  v.  Common- 
wealth, 42  S.  W.  1095;  19  Ky.  Law  Rep.  1201 ; 
State  T.  Huff,  11  Nev.  17;  State  v.  La  Mont, 
23  S.  D.  174,  120  N.  W.  1104;  Parker  v. 
Commonwealth,  21  Ky.  Law  Rep.  406,  51 
S.  W.  573;  People  v.  Crapo,  76  N.  T.  288, 
32  Am.  Rep.  302;  Jackson  et  al.  v.  Osbom, 
2  Wend.  (N.  Y.)  555,  20  Am.  Dec.  649 ;  Peo- 
ple V.  Cascone.  185  N.  Y.  317.  78  N.  E.  287 ; 
People  V.  Morrison,  194  N.  Y.  175,  86  N".  B. 
1120,  128  Am.  St.  Rep.  552;  Ryan  v.  People, 
79  N.  Y.  593;  People  v.  Morrison,  195  N.  Y. 
116,  88  N.  E.  21,  133  Am.  St.  Rep.  780;  An- 
derson V.  State,  34  Ark.  257;  Bates  v.  State, 
60  Ark.  450,  30  S.  W.  890;  Glover  v.  U.  8., 
147  Fed.  420.  77  C.  C.  A.  450;  Miller  v.  Ter- 
ritory, 149  Fed.  330,  79  C.  C.  A.  208;  State 
V.  Wigger.  106  Mo.  90.  93  S.  W.  390;  Peo- 
ple V.  Casey,  72  N.  Y.  393 ;  People  v.  Irving, 
95  N.  Y.  541 ;  Blssell  v.  Starr,  32  Mich.  297; 
1  Greenleaf  on  Evid.  (16th  Ed.)  579-580. 

The  degree  of  credit  which  is  to  be  given 
to  the  testimony  of  an  accomplice  Is  a  mat- 
ter exclusively  for  the  jury,  the  same  as  auy 
other  witness.  To  a  certain  extent  an  ac- 
complice goes  upon  the  stand  under  a  cloud ; 
he  admits  his  participation  in  a  criminal  of- 
fense ;  his  testimony  is,  therefore,  looked  up- 
on with  suspicion  and  distrust,  probably  cor- 
rectly so  in  a  great  many  cases ;  but  If  every 
witness  in  a  criminal  case  may  be  subjected 
to  a  cross-examination  upon  every  incident 
of  his  past  life  and  every  charge  of  vice  or 
crime  which  may  have  been  made  against 
him,  and  which  has  no  I)earlng  upon  the 
crime  for  which  the  defendant  Is  being  tried, 
his  testimony  may  be  so  prejudiced  In  the 
minds  of  the  Jury  as  to  prevent  them  from 
convicting  upon  evidence  which  otherwise 
would  be  deemed  sufficient,  and  it  is  not  le- 
gitimate to  allow  his  entire  testimony  to  be 
thus  destroyed  by  mere  probabilities  based 
upon  other  accusations  against  him  of  which 
the  law  presumes  him  Innocent  until  con- 
victed. The  same  rule  applies  to  a  defend- 
ant himself,  as  well' stated  by  the  Supreme 
Court  of  Missouri,  In  the  case  of  State  v. 
Wigger,  supra:  "  •  •  •  Nothing  is  more 
common  than  for  the  court  to  instruct  the 
Jury  that  the  indictment  or  information 
against  tbe  defendant  Is  a  mere  formal 
charge,  and  Is  no  evidence  of  the  guilt  of 
the  defendant  of  the  charge  therein  contain- 


ed, and  no  Juror  should  permit  himself  to  be 
in  any  way  biased  or  prejudiced  on  account 
of  the  filing  of  the  information  against  him. 
•  •  *  This  being  so,  how  can  it  be  logical- 
ly or  in  good  reason  said  that  the  mere  fil- 
ing of  an  information  or  indictment  against 
a  party,  upon  which  no  conviction  has  been 
had.  ought  to  be  admitted  as  affecting  the 
credibility  of  such  witness?"  Also,  as  stated 
by  the  Supreme  Court  of  New  York,  In  the 
case  of  Ryan  v.  People,  supra:  "  •  •  •  On 
principle  it  seems  equally  Incompetent  when 
applied  to  any  other  witness.  An  Indicted 
person  Is  presumed  innocent,  and  yet  tbe 
fact  of  an  indictmpnt  is  sought  to  impeach 
him  as  a  witness.  We  do  not  think  it  is  a 
legitimate  fact  for  that  purpose."  From  the 
reasoning  presented  in  the  foregoing  author- 
ities,- the  conclusion  must  follow  that  tho 
evidence  in  this  case  which  referred  to  an 
outside  distinct  offense  showing  that  a  crim- 
inal charge  was  pending  against  tbe  witness 
to  affect  his  credibility,  was  properly  ex- 
cluded. 

The  second  reason  for  which  the  record 
was  offered  was,  namely,  "to  show  that  there 
is  an  arrangement  between  the  said  Wiley 
and  the  district  attorney  not  to  prosecute  on 
said  charge."  This  offered  proof  had  no  con- 
nection with  the  crime  for  which  the  defend- 
ant was  being  tried.  The  witness  was  allow- 
ed to  answer  all  questions  concerning  this 
crime  and  his  connection  therewith,  his  ar- 
rest therefor,  and  his  not  being  prosecuted; 
also  concerning  any  hope  or  promise  of  im- 
munity assured  him  by  the  district  attorney 
or  any  one  else,  directly  or  Indirectly.  He 
was  also  compelled  to  testify  as  to  other  al- 
leged crimes  for  which  he  had  been  arrested, 
similar  to  the  one  for  which  the  defendants 
were  being  tried.  All  this  was  before  the 
Jury.  From  this  condition  of  facts,  we  can- 
not concede  that  there  was  anything  in  this 
record,  if  admitted,  which  showed,  or  tend- 
ed to  show,  an  arrangement  or  intention  up- 
on behalf  of  the  district  attorney  not  to  pros- 
ecute him  upon  this  other  charge ;  but  if  the 
fact  could  be  deduced  therefrom  that  he  did 
not  intend  to  prosecute  the  charge  it  would 
not  follow  as  tending  to  show  the  reason 
was  that  the  witness  was  giving  evidence  of 
the  alleged  crime  for  which  tbe  defendants 
were  being  tried.  There  may  have  been  oth- 
er reasons,  namely,  that  in  the  Judgment  of 
the  district  attorney,  the  evidence  was  not 
sufficient  to  justify  its  prosecution ;  upon  in- 
vestigation the  actions  of  the  complaining 
witness  might  have  been  such  that,  In  the 
opinion  of  the  district  attorney,  the  complaint 
was  not  made  In  good  faith.  -Many  other  rea- 
sons may  have  existed  outside  of  any  prom- 
ise of  Immunity  why  the  case  should  not  have 
been  tried.  Another  fact  may  have  existed, 
namely,  that  the  case  might  not  yet  have 
been  reached  by  the  district  attorney,  and 
he  may.  In  due  season,  have  Intended  its 
prosecution  and  so  Intended  at  the  time.  It 
will  be  noted  this  offer  pertains  to  an  al- 
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leged  crime  having  no  bearing  to  the'  one 
under  consideration.  The  witness  was  com- 
pelled to  give  answers  to  all  questions  per- 
taining to  tile  crime,  for  which  the  defend- 
ants were  being  tried,  and  as  to  bis  thus  far 
not  having  been  informed  against  or  pros- 
ecuted therefor,  all  matters  in  connection 
therewith  were  fully  before  the  Jury,  and  the 
cases  cited  by  counsel  for  the  defendants 
which  hold  that  It  was  error  to  refuse  the  ad- 
mission of  such  testimony  concerning  the 
crime  for  which  the  defendant  Is  being  tried, 
when  offered  for  the  purpose  of  showing  the 
witness  may  have  an  expectation  or  hope  of 
immunity  from  prosecution  because  of  bis 
testifying,  are  not  applicable  to  this  case. 
As  a  general  rule,  the  limits  of  the  cross-ex- 
amination of  a  witness  as  to  his  past  Is  a 
matter  which  rests  largely  within  the  sound 
discretion  of  the  trial  Judge,  and  that  dis- 
cretion is  to  be  exercised  in  view  of  all  the 
circumstances.  3  Ency.  of  Evld.  873.  When 
these  questions  were  asked  and  record  proof 
offered,  the  witness  had  already  been  exam- 
ined at  length  concerning  his  past  history, 
numerous  arrests,  blnd-overs,  etc.  In  sus- 
taining these  objections,  the  court  stated: 
"It  occurs  to  the  court  •  •  •  that  I  have 
given  you  a  good  big  license,  and  you  must 
not  take  too  much  advantage  of  it"  Under 
the  facts  as  shown  here,  it  was  not  an  abuse 
of  discretion  in  refusing  to  allow  the  witness 
to  further  answer  on  cross-examination  as 
to  this  outside  charge  or  in  refusing  the  rec- 
ord pertaining  to  it. 

Complaint  is  made  to  the  giving  of  certain 
instructions.  No  objections  were  made  to 
them  when  given,  nor  in  time  to  make  any 
change  before  the  Jury  retired.  The  case 
went  to  the  Jury  on  June  8th.  On  June 
9tb  verdicts  were  returned.  On  June  24th 
the  motion  for  a  new  trial  was  beard  and 
overruled.  July  27th  a  motion  In  arrest  of 
Judgment  was  overruled,  and  the  defendants 
sentenced.  Upon  July  30th  counsel  for  de- 
fendants made  application  to  have  their  objec- 
tions and  exceptions  to  instructions  entered 
as  if  taken  at  the  tln^e  they  were  given. 
This  application  was  denied.  It  is  not  claim- 
ed that  any  objections  were  made  In  apt 
time,  but  affidavits  are  filed  to  the  effect  that 
it  was  the  custom  in  that  court  to  make  oh- 
Jectlons  and  save  exceptions  to  instructions 
after  the  Jury  bad  retired.  It  Is  stated  in 
some  of  them  that  this  system  was  well  nigh 
universal,  so  much  so  that  rarely  was  the 
record  made  upon  the  questions  of  giving  and 
refusing  instructions  in  any  other  manner. 
This  court  has  repeatedly  held  that  objec- 
tions to  Instructions  are  not  a  part  of  the 
record  proper,  and  that  unless  such  objec- 
tions are  made  at  or  before  the  giving  there- 
of, and  saved  and  presented  in  the  bill  of  ex- 
ceptions, they  will  not  be  reviewed.  This 
is  the  law;  it  is  not  a  rule  of  court.  If, 
when  a  case  is  being  tried,  counsel  may  sit 


Idly  by  and  allow  Improper  Instructions  to 
be  given  without  proper  and  specific  objec- 
tions thereto  in  time  for  the  court  to  be  aided 
thereby,  they  would  be  permitted  to  invite 
error,  as  stated  in  the  case  of  State  v.  Clongh, 
70  Kan.  510,  79  Pac.  117:  "They  should  not, 
however,  lie  in  wait  to  catch  the  court  in  er- 
ror for  the  purpose  of  obtaining  reversals." 
The  record  discloses  nothing  concerning  ob- 
jections to  the  Instructions  until  after  Judg- 
ment and  sentence,  when  a  motion  was  mnde 
to  allow  objections  and  exceptions  to  the  u- 
structions  theretofore  given,  as  if  taken  at 
the  time  given.  This  motion  was  overruled 
by  the  court,  but  no  assignment  of  error  is 
based  thereon;  therefore,  the  question  as 
to  the  correctness  of  this  ruling  is  not  prop- 
erly here  for  consideration. 

Error  is  claimed  in  the  manner  the  verdicts 
were  signed  by  the  foreman  of  the  Jury. 
When  the  jury  was  being  Impaneled,  one  of 
the  jurors,  who  was  accepted,  answered  un- 
der the  name  of  Wm.  H.  Morris.  Upon  the 
return  of  the  verdicts,  It  appears  that  this 
Mr.  Morris  had  been  elected  as  foreman  of 
the  jury  and  signed  the  verdicts  "W.  H.  H. 
Morris,  foreman."  No  objections  were  made 
at  the  time  to  the  manner  in  which  the  ver- 
dicts were  signed  by  the  foreman,  nor  any 
exceptions  taken.  The  question  was  raised 
for  the  first  time  upon  motion  for  a  new 
trial,  when  it  was  claimed  that  the  verdicts 
were  not  signed  by  any  member  of  the  jury 
as  foreman,  and  that  the  verdicts  are  a  nul- 
lity for  the  reason  that  the  records  do  not 
show  the  name  of  "W.  H.  H.  Morris",  as  ap- 
pearing as  a  member  of  the  Jury.  No  at- 
tempt Is  made  to  show,  nor  is  it  claimed,  that 
the  Wm.  H.  Morris  called  into  the  box  and 
who  acted  as  a  Juror  throughout  the  trial 
under  the  name  of  Morris,  Is  not  the  same 
and  identical  person  who  acted  as  the  fore- 
man of  tbe  jury  and  signed  the  verdicts  aa 
"W.  H.  H.  Morris."  The  defendants  fall  to 
show  any  Injury  they  suffered  by  reason  of 
the  extra  initial  in  the  name.  When  the  ver- 
dicts were  rendered  had  they  desired  and 
called  the  attention  of  the  court  to  tbe  fact, 
it  would  have  undoubtedly  bad  the  Juror 
make  the  corrections.  But  the  defendants 
should  not  be  allowed  to  stand  Idly  by  until 
after  the  errors  complained  of  could  not  be 
corrected.  If  anything  had  occurred  in  this 
respect  prejudicial  to  tbe  defendants,  or  in 
any  way  irregular,  it  could  have  been  shown 
when  the  verdicts  were  returned  and  in  time 
for  their  correction.  Such  matters,  without 
any  showing  of  injury  to  tbe  defendants,  do 
not  constitute  error.  Sess.  Laws  1907,  p. 
353 :  State  v.  Duffleld,  49  W.  Va.  274,  38  S. 
E.  577. 

The  judgment  is  affirmed. 

Affirmed. 

OABBERT  and  MUSSER,  JJ.,  concur. 
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MUSTANG  RESERVOIR,  CANAL  &  LAND 

CO.  V.  HISSMAN. 
(Supreme  Court  of  C!olorado.     Jail.   3,  1911.) 

1.  Trial  (J  255*)— Instbuctions— Necessitt. 

The  court  should  iastnict  the  jury  as  to 
the  measure  of  damages,  including  the  elements 
of  damage  involved;  and  hence,  in  an  action 
for  damages  to  the  land  by  flooding  through  the 
breaking  of  defendant's  reservoir,  the  court 
should  liave  instructed  on  its  own  motion  as 
to  plaintiff's   measure  of   damages. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  627-641;    Dec.  Dig.  {  255.*] 

2.  Watebs  and  Water  Courses  (|  178*)  — 
Flooding  Lands— Measube  or  Damages. 

'The  measure  of  damages  for  injury  to  land, 
by  its  being  covered  with  sediment  and  debris 
by  being  flooded  by  the  breaking  of  a  reser- 
voir, is  the  difference  between  the  value  of  the 
land  before  and  immediately  after  the  injury 
and  not  the  reasonable  cost  of  clearing  the 
land,  though  evidence  of  such  cost  would  be 
admissible  to  aid  in  determining  such  differ- 
ence in  the  value  of  the  land. 

(E!d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S$  251-255;  Dec. 
Dig.   {  178;*    Damages,  Cent.  Dig.  §!  276%, 

3.  Appeal  and  Erbor  (|  1067*)— Harmless 
Ebhob— Failure  to  Instruct— Measure  of 
Damages. 

Error,  in  an  action  for  damages  caused  by 
the  flooding  of  land  b;^  the  breaking  of  a  reser- 
voir, in  merely  requiring  the  jury  to  assess 
such  damage  as  was  proved  by  plaintiff's  evi- 
dence, instead  of  instructing,  as  requested,  that 
the  measure  of  damages  on  account  of  the  land 
being  covered  with  sediment,  etc.,  by  being  flood- 
ed, was  the  difference  between  the  value  of  the 
land  immediately  before  and  immediately  after 
it  was  injured,  was  prejudicial  and  reversi- 
ble ;  no  other  instruction  on  the  measure  of 
damages  being  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4229;   Dec.  Dig.  §  1007.*] 

4.  Waters  and 'Water  Courses  (J  179*)  — 
Flooding  Lands— Damages  —  Evidence  — 
sufficienct. 

In  an  action  for  damages  by  the  flooding 
of  plaintiff's  land  by  the  breaking  of  defend- 
ants reservoir,  evidence  that  about  eight  or 
ten  months  after  the  flooding  plaintiff  expended 
a  certain  sum  in  repairing  his  reservoir  em- 
bankment was  not  of  itself  suflicient  to  au- 
thorize the  allowance  of  damages  on  that 
ground ;  there  being  no  evidence  to  show  that 
the  repairs  were  made  necessary  by  the  flood- 
ing, or  that  the  amount  expended  was  reason- 
able, or  as  to  the  actual  damage  to  the  reser- 
voir embankment. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  250;  Dec.  Dig.  f 
179.*] 

Appeal  from  District  Court,  Pueblo  Coun- 
ty; C.  S.  Essex,  Judge. 

Action  by  Henry  Hissman  against  the  Mus- 
tang Reservoir,  Canal  &  Land  Ompany. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Thomas  R.  Hoffmire,  for  appellant  John 
A.  Martin,  for  appellee. 

BAILEY,  J.  The  plaintiff,  Henry  Hiss- 
man,  brought  suit  to  recover  damages  from 
the  Mustang  Reservoir,  Canal  &  Land  Com- 
pany, a  corporation,   defendant,,  claimed   to 


have  been  occasioned  through  the  breaking 
of  the  latter's  reservoir,  thus  flooding  the 
land  of  plaintiff,  destroying  a  portion  of  his 
reservoir  embankments  and  injuring  prospec- 
tive c?op8.  At  the  trial  consideration  of 
damage  to  crops  was  taken  from  the  Jury 
entirely,  and  that  matter  Is  not  before  us 
in  any  phase. 

In  the  first  cause  of  action,  beside  the  loss 
of  and  damage  to  crops,  It  is  charged  that. 
"The  breaking  and  washing  away  of  plain- 
tlfTs  reservoir  damaged  the  same  in  the  sum 
of  $175."  In  the  second  cause  of  action  It 
Is  charged  In  substance,  that  as  a  result  of 
the  breaking  of  defendant's  reservoir  water 
therefrom  Hooded  an  area  of  about  90  acres 
of  plaintifTs  land  to  a  depth  of  several  feet, 
all  of  which  was  then  in  cultivation,  with 
growing  crops  thereon,  and  damaged  the 
land,  by  trash,  dirt,  weeds  and  driftwood 
being  carried  upon  it,  to  the  amount  of  $375. 
The  plaintiff  bad  an  aggregate  Judgment  on 
the  two.  causes  of  action,  of  $450,  which 
defendant  brings  here  for  review  on  appeal. 

The  only  assignments  necessary  to  be  con- 
sidered are  those  relating  to  proofs  as  to 
the  damage  to  plaintifTs ,  reservoir,  and  the 
failure  of  the  court  to  instruct  as  to  the 
measure  of  damage  to  bia  land.  The  record 
discloses  that  the  only  Instruction  given  to 
the  Jury  on  the  question  of  damage,  and  the 
method  of  determining  its  amount  is  this: 

"If  you  believe  that  the  reservoir  mention- 
ed in  the  complaint  and  evidence,  eltha 
broke  its  banks  or  overflowed,  and  that  the 
overflow  resulted  in  damage  to  the  plaintiff, 
it  would  be  your  duty  to  assess  such  damage 
as  may  have  l)een  proven  In  evidence  by  the 
plaintiff." 

It  is  settled  doctrine  everywhere  that, 

"The  rules  by  which  damages  are  to  be  es- 
timated should  be  laid  down  by  the  court, 
and  it  is  its  duty  to  explain  to  the  Jury  the 
basis  on  which  the  assessment  should  be 
made,  the  proper  elements  of  the  damages 
involved,  and  within  wliat  limits  they  may 
be  estimated  in  the  case  involved. 

"The  Jury  should  not  be  left  to  determine 
the  amount  from  conjecture  and  belief  wltli- 
out  reference  to  the  legal  rules  determining 
the  bounds  and  limits  of  compensation.'* 

13  Cyc.  p.  236. 

This  Is  a  rule  of  general  practice.  The 
court,  on  Its  own  motion,  should  tiave  in- 
structed on  this  point,  which  it  omitted  to 
do.  The  significance  of  this  omission  is  ac- 
centuated by  the  fact  tliat  the  defendant 
specifically  requested  the  court  to  instruct 
the  Jury  In  that  connection,  as  follows: 

"The  court  instructs  the  jury  that  the 
measure  of  damages  for  the  alleged  injury 
to  plaintUTs  land  on  accotmt  of  it  being  cov- 
ered with  trash,  sediment  and  d6bris.  is  tbe 
difference  between  the  value  of  said  land 
immediately  before  said  alleged  injury  and 
Immediately  after  said  alleged  injury." 
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No  testimony  whatever  as  to  the  value  of 
the  land,  either  before  or  after  the  Injury, 
was  Introduced.  The  plaintUT.  to  establish 
bis  damage,  undertook  to  show  what  It 
would  reasonably  cost  to  clear  the  land. 
This  Is  not  the  true  measure  of  damage. 
The  true  one,  under  the  facts  here  shown. 
Is  embodied  In  the  instruction  asked  by  the 
defendant,  and  refused  by  the  court  Such 
refusal  was  fatal  error. 

It  may  be,  and  doubtless  is,  true  that  it 
would  have  been  competent  for  plaintiff  to 
have  shown  what  the  cost  of  clearing  the 
land  would  reasonably  be,  as  an  element  In 
assisting  to  determine  the  difference  in  the 
value  of  the  land  Just  before  and  immediate- 
ly after- the  flooding.  It  Is,  however,  clear 
that  the  amount  of  damage  cannot  be  fixed 
and  settled  by  such  method,  without  refer- 
ence to  the  value  of  the  land  at  the  time  of 
and  after  the  happening.  If  the  rule  were 
as  contended  by  plaintiff,  It  Is  manifest  that 
In  some  cases  the  cost  of  removing  rubbish 
and  tl^bris  might  be  more  than  the  value 
of  the  land  before  the  injury,  and  more  than 
Its  worth  after  cleared.  There  is  nothing  in 
the  facts  of  this  case  to  take  it  out  of  the 
general  rule  above  set  forth.  Suppose  the 
real  worth  of  plaintiffs  land  was  less  per 
acre  than  It  would  reasonably  cost  to  clear 
It,  and  there  is  nothing  in  the  record  to  show 
that  such  is  not  the  precise  situation,  will  it 
be  contended  that  defendant  should  be 
mulcted  in  damages  for  more  than  the  actu- 
al loss,  or  that  plaintiff  should  recover  on 
that  basis?  It  Is  only  necessary  to  thus 
point  out  the  inequity  of  this  method  of 
computation,  to  clearly  indicate  that  the 
measure  of  damage  counted,  on  by  plaintiff, 
and  permitted  by  the  court,  Is  improper. 
Otherwi-ie  stated,  the  reasonable  cost  of 
clearing  the  land  Is  not  the  measure  of  dam^ 
age,  under  the  facts  presented,  but  rather 
evidence  to  be  considered.  In  connection  with 
other  circumstances.  In  estimating  the  ex- 
tent thereof.  Sedgwick  on  Damages  (8th 
Ed.)  i  932;  Sutherland  on  Damages  (2d  Ed.) 
I  1017;  Sullens  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
74  Iowa,  650,  38  N.  W.  M5,  7  Am.  St.  Rep. 
601 ;  Reichert  v.  Backenstross,  71  Hun  (N.  T.) 
816,  24  N.  I.  Supp.  1000;  Higglns  v.  N.  T., 
Ii.  E.  &  W.  R.  Co.,  78  Hun  (N.  T.)  567,  29 
N.  T.  Supp.  563;  Gentry  v.  Richmond  &  D. 
R.  Co.,  38  S.  C.  284,  16  8.  B.  893;  Trinity  & 
8.  Ry.  Co.  V.  Schofleld,  72  Tex.  496,  10  S.  W. 
875;  International  &  G.  N.  Ry.  Co.  v.  Davis, 
(Tex.  Civ.  App.)  29  8.  W.  483 ;  Koch  v.  Sack- 
man-PhilJlp  Inv.  Co.,  9  Wash.  405,  37  Pac. 
703;  De  Costa  v.  Mass.  Mining  Co.,  17  Cal. 
613;  McGnlre  v.  Grant,  25  N.  J.  Law,  356,  67 
Am.  Dec.  49;  Easterbrook  v.  Erie  Ry.  Co.,  51 
Barb.  (N.  T.)  94;  Jones  v.  Gooday,  8  M.  A 
W.  146;  Honsee  v.  Hammond,  39  Barb.  (N. 
X)  89;  Holt  V.  Sargent,  16  Gray  (Mass.)  07; 
•C.,  K.  &  W.  Rid.  Co.  V.  Wllllts,  45  Kan.  110, 
25  Pac.  576;  Fremont.  Elkhom  ft  Missouri 


Valley  R.  R.  Co.  ▼.  Harlin,  60  Neb.  698,  70 
N.  W.  263,'  36  L.  R.  A.  417,  61  Am.  St  Rep. 
r-TS;  Hanover  Water  O.  v.  Ashland  Iron  (3o., 
84  Pa.  279. 

With  reference  to  the  damage  to  the  reser- 
voir, the  only  testimony  Introduced  to  that 
point  was  a  statement  by  plaintiff,  over  the 
objection  of  defendant  In  effect  that  some 
eight  or  ten  months  after  the  washout  he 
had  expended  about  $200  In  making  repairs. 
There  was  not  a  syllable  of  testimony  to 
show  that  such  repairs  were  made  necessary 
by  the  flooding,  or  that  their  cost  was  rea- 
sonable and  proper,  or  as  to  the  actual 
amount  of  damage  to  the  reservoir.  Mani- 
festly such  testimony  alone  was  wholly  in- 
sufficient by  which  to  ascertain  and  fix  the 
amount  of  that  injury. 

On  this  record  it  is  plain  that  the  Judg- 
ment cannot  stand,  and  for  the  reasons  given 
It  Is  reversed  and  the  cause  remanded  for 
further  proceedings  according  to  law. 

We  decline  to  discuss  or  consider  other  al- 
leged assignments,  since  such  as  are  said 
to  have  occurred  may  not  intervene  at  an- 
other trial. 

Judgment  reversed  and  cause  remanded. 

CAMPBELL,  0.  J.,  and  WHITE;  J.,  con- 
cur. 


(38  Utah,   SW) 
PETERSON  V.  BENSON,  City  Recorder. 
(Supreme  Court  of  Utah.    Dec.  1,  1010.) 

1.  MONICIPAL    (30BF0BATI05S   (§    183*)— OFFI- 
CER Db  Facto. 

Comp.  Laws  1907,  {  213,  provided  for  the 
election  of  a  city  marshal  in  cities  of  less  than 
a  certain  population,  but  was  amended  by  Laws 
1909,  c.  107,  so  as  to  require  the  appointment 
of  a  marshal  by  the  mayor.  Held,  that  where 
a  marshal,  elected  under  section  213.  rontinued 
to  hold  office  after  the  expiration  of  his  term, 
no  appointment  having  been  made  by  the 
mayor,  be  was  a  de  facto  officer. 

[Ed.  Note. — For  other  cases,  see  Municipal  Cor- 
porations, Cent.Dig.  §{  472-481 ;  DecDig.  §  183.»] 

2.  MUNICIPAI.   O>BP0BATI0N8    (|    183*)— OFFI- 
CEB8— COMPKN  8  ATI0N8. 

Comp.  Laws  1907,  {  218,  provided  for  the 
election  of  a  city  marshal  in  cities  of  less  than 
certain  population,  but  was  amended  by  Laws 
1909.  c  107,  so  as  to  acquire  the  appointment 
of  a  marshal  by  the  mayor.  Comp.  Laws  1907.  f 
225,  provide  that  the  compensation  of  an  officer 
shall  not  be  increased  or  diminished  to  take  ef- 
fect during  the  time  for  which  such  officer  was 
elected  or  appointed.  One  elected  a  mnrshal  for 
the  term  of  two  years  took  office  January  6, 
1908,  and  continued  to  serve  after  the  expira- 
tion of  his  term ;  no  appointment  having  been 
made  by  the  mayor.  In  October  1900.  an  or- 
dinance of  the  city  increased  the  compensation 
of  marshal  for  the  term  beginning  1910.  Held, 
that  for  service  after  the  expiration  of  the  term 
for  which  he  was  elected  the  marshal  was  en- 
titled to  the  increased  compensation ;  be  t>eing 
a  de  facto  officer,  and  not  -a  "holdover"  as  the 
term  is  used,  as  applied  to  one  holding  a  pnbllo 
office. 

[Ed.    Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  472-481 ;   Dec  Dig. 
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8.  OmcEKs  (J  95*)— Compensation— De  Fac- 
to Officeb. 

Ad  actual  incumbent  of  a  public  office  who 
Is  an  officer  de  facto  is  entitled  to  the  compen- 
sation attached  to  the  office,  there  being  no  ad- 
verse contestant  or  de  jure  officer. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  f$  134,  139;   Dec.  Dig.  S  95.*] 

Appeal  from  District  Court,  Cache  County ; 
W.  W.  ^faughan,  Judge. 

Application  by  Niels  Peterson  for  a  writ 
of  mandate  requiring  Mae  Benson,  as  Re- 
coijder  of  Logan  City,  to  draw  a  warrant  In 
favor  of  applicant,  and  from  a  Judgment  dis- 
missing the  petition,  the  applicant  appeals. 
Reversed. 

Niels  C.  Peterson,  appellant,  applied  to  the 
district  court  of  Cache  county  for  a  writ  of 
mandate  requiring  the  recorder  of  Logan 
City  to  draw  a  warrant  in  his  favor  upon  the 
treasurer  of  said  city  for  the  sum  of  $83.33% 
alleged  to  be  due  him  for  salary  earned  as 
marshal  of  Logan  City  during  the  month  of 
February,  1910.  An  alternative  writ  of  man- 
date was  Issued  by  the  court.  The  recorder 
died  an  answer  to  Peterson's  petition  and  the 
cause  was  submitted  to  the  court  for  deci- 
sion upon  an  agreed  statement  of  facts,  from 
which  it  appears  that  Peterson  was  duly 
elected  to  the  oflSce  of  marshal  of  Logan  City 
on  November  3,  1907,  and  that  he  duly  qual- 
ified as  marshal  and  entered  upon  the  duties 
of  the  office  January  6,  1908,  and  ever  since 
has  continued  to  and  did  during  the  month 
of  February,  1910,  perform  the  duties  of  the 
office. 

Section  213,  Comp.  Laws  1907,  provides,  as 
far  as  material  here,  that:  "In  addition  to 
the  mayor  and  city  councllmen,  there  shall 
be  elected  •  •  •  In  cities  of  less  than 
12,000  Inhabitants,  a  city  marshal ;  provided, 
that  in  cities  of  less  than  12,000  Inhabitants 
the  city  recorder  shall  be  ex  officio  city  au- 
ditor and  shall  perform  the  duties  of  such 
office.  •  *  •  All  elective  officers  shall 
hold  their  respective  offices  for  two  years, 
and  until  their  successors  are  elected  and 
qualified." 

Section  225  provides  that:  "All  officers  of 
any  city  shall  receive  such  compensation  as 
may  be  fixed  by  ordinaAce,  but  the  compensa- 
tion of  any  such  officer  shall  not  be  increased 
or  diminished  to  take  effect  during  the  time 
for  which  any  such  officer  was  elected  or  ap- 
pointed." 

In  the  year  1909  the  Legislature  amended 
section  213  (Laws  1909,  c.  107).  The  secflou 
as  amended,  so  far  as  material  to  the  ques- 
tions here  Involved,  provides  that:  "In  cities 
of  less  than  12,000  inhabitants  a  city  marshal 
shall  be  appointed  by  the  mayor  subject  to 
the  confirmation  of  the  city  council  on  the 
first  Monday  In  January  following  a  munic- 
ipal election." 

It  appears  from  the  statement  of  facts  that 
Logan  City  is  a  city  of  the  second  class  hav- 
ing a  population  of  less  than  12.000  inhabit- 


ants ;  that  the  mayor  of  said  city  has  failed 
and  neglected  to  appoint  a  marshal  for  the 
city  by  and  with  the  concurrence  of  the  city 
council  or  otherwise;  that  Peterson  has  not 
been  duly  or  otherwise  appointed  to  the  office 
of  marshal  of  the  city  in  the  year  1910 ;  that 
he  is  exercising  and  performing  the  duties  of 
the  office  of  city  marshal,  and  claiming  the 
benefits,  emoluments,  and  salary  of  the  office 
by  virtue  of  his  election  thereto  In  the  year 
1907,  and  that  he  has  no  right  or  claim  to 
the  office,  except  such  as  arises  out  of  his 
election  to  the  same  In  the  year  1907.  It  fur- 
ther appears  that  at  the  time  Peterson  was 
elected,  and  at  the  time  he  entered  upon  the 
duties  of  the  office  mentioned,  there  was  In 
force  and  effect  an  ordinance  of  Logan  City 
fixing  the  salary  of  the  office  of  city  marshal 
at  $900  per  annum,  payable  at  the  end  of 
each  month  in  equal  Installments  of  $75;  that 
subsequently,  on  October  1,  1909,  there  was 
duly  passed  by  the  city  council,  and  approv- 
ed by  the  mayor  of  Logan  City  "an  ordi- 
nance purporting  to  fix  the  annual  salary 
attached  to  the  office  of  marshal  of  Logan 
City  for  the  term  of  two  years  beginning  the 
first  Monday  In  January,  1910,  and  ending 
the  first  Monday  in  January,  1912,  at  $1,000 
per  annum,"  payable  In  monthly  installments 
of  $83.33%  at  the  end  of  each  month. 

It  is  further  stipulated  that  "the  above- 
named  defendant,  Mae  Benson)  ever  since 
January  3,  1910,  has  been,  and  now  Is,  the 
duly  elected,  qualified,  and  acting  city  record- 
er of  Logan  City,  and  as  such  officer  It  was, 
and  now  is,  the  -duty  of  such  recorder  to 
draw  all  warrants  or  orders  for  the  payment 
of  all  funds  due  from  said  city  to  its  officers 
on  account  of  salary  or  otherwise  payable  out 
of  the  treasury  of  Logan  City;  that  peti- 
tioner duly  demanded  that  the  defendant 
'draw  a  warrant  in  his  favor  upon  the  treas- 
urer of  Logan  City  for  the  sum  of  $83.33%  in 
payment  of  his  salary  as  marshal  earned  In 
the  month  of  February,  1910;  *  •  •  that 
the  recorder  refused  and  still  refuses  to  draw 
a  warrant  for  said  sum  or  any  sum  except 
said  amount  of  $75;  *  *  •  that  the  re- 
corder tendered  to  the  petitioner  a  warrant 
drawn  on  the  treasurer  of  Logan  City  for 
the  sum  of  $75,"  which  Peterson,  the  peti- 
tioner, refused  to  accept ;  that  defendant  de- 
posited with  the  clerk  of  the  district  court 
of  Cache  county  at  the  time  she  filed  her  an- 
swer said  warrant  for  $75  for  the  use  and 
benefit  of  Peterson ;  and  that  defendant  has 
at  all  times  been  ready,  willing,  and  able  to 
Issue  and  deliver  to  Peterson  a  warrant  for 
$75.  It  was  also  stipulated  that  "the  peti- 
tioner has  no  plain,  speedy,  or  adequate  rem- 
edy at  law." 

The  court  fotmd  on  the  Issues  In  fav<^r  of 
the  recorder,  and  rendered  Judgment  disolaiss- 
ing  the  petition  for  a  writ  of  mandate.  |  To 
reverse  the  Judgment,  Peterson  has  brought 
the  case  to  this  court  on  api>eal.  • 
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A.  A.  Lnw,  for  appellant  H.  G.  Nebeker, 
for  respondent. 

Mccarty,  J.  (after  stating  the  facts  as 
above).  Respondent  contends,  first,  that  the 
period  of  time  elapsing  from  January  3, 1010, 
the  date  upon  which  the  olficers  of  Logan 
City  elected  to  1909  were  tostalled  In  office, 
until  March  1,  1910, 'was  a  part  and  a  con- 
ttouatioD  of  the  term  of  office  to  which  ap- 
Iiellant  was  elected  in  November,  1907,  and 
that  the  tenure  of  his  ofiice  and  the  emolu- 
ments thereof  were  as  fixed  by  law  at  the 
time  he  qualified  and  entered  upon  the  du- 
ties of  the  office,  January  6,  1908;  and,  sec- 
ond, "that  so  much  of  the  ordinance  passed 
October  1,  1909  (mentioned  to  the  foregoing 
statement  of  the  case),  as  purported  to  In- 
crease the  salary  of  said  marshal  to  take 
effect  January  3,  1910,  Is  void  as  to  appel- 
lant, for  the  reason  that  It  would  Increase 
the  salary  of  said  marshal  'to  take  effect 
during  the  time  for  which  such  officer  was 
elected'  and  would  be  In  conflict  with  section 
225  of  the  Compiled  Laws  of  the  state  of 
Utah,  1907." 

The  authorities  seem  to  hold  that  when 
a  person  Is  elected  or  appointed  to  an  office 
and  he  qualifies  and  enters  upon  the  duties 
thereof  under  a  statute  which  provides  that 
the  person  so  elected  or  appototed  shall  hold 
the  office  for  a  definite  period  of  time  and 
until  his  successor  is  elected  and  qualified, 
and  such  person  holds  over  and  continues  to 
discharge  the  duties  of  the  office  after  the 
expiration  of  his  regular  term  because  of 
the  failure  to  elect  or  appoint  a  successor, 
the  hold-over  period  is  a  part  of  the  time 
for  which  such  officer  was  elected  or  ap- 
pointed. In  this  case,  however,  the  law  un- 
der which  appellant  was  elected,  and  under 
which  he  held  the  office  from  January  6, 
1908,  until  the  first  Monday  in  January,  1910, 
was,  in  the  year  1909,  amended  and  the  office 
changed  from  an  elective  to'  an  appointive 
office.  The  amendment,  so  far  as  It  affects 
the  officer  In  question,  went  Into  effect  Im- 
mediately on  the  expiration  of  the  term  (two 
years)  for  which  appellant  was  elected. 
Chapter  107,  p.  230,  Sess.  Haws  Utah,  1909. 
.As  appellant  was  not  appointed  to  the  office 
after  bis  term  expired,  and  the  law  under 
which  he  had  been  elected  having  been,  in 
effect,  repealed.  It  follows  that  during  the 
month  of  February,  1910,  he  was  not  a  de 
Jure  officer,  and  was  in  no  sense  a  holdover, 
as  the  term  "holdover"  is  understood  when 
applied  to  a  person  holding  a  public  office. 
State  V.  Simon,  20  Or.  305,  26  Pac.  170.  It 
does  appear,  however,  that  he  was  a  de  fac- 
to officer,  and  as  such  discharged  all  the  du- 
ties of  the  office  during  the  month  of  Feb- 
ruary, 1910.  The  Important  question  there- 
fore Is,  Can  an  actual  Incumbent  of  a  public 
office,  who  is  only  an  officer  de  facto  and  to 
no  sense  a  de  Jure  officer,  matotato  an  ac- 


tion for  the  salary,  fees,  or  other  compensa- 
tion attached  to  the  office,  there  being  no  ad- 
verse contestant  or  de  jure  officer? 

There  are  many  American  decisions  to 
which  the  view  derived  from  England  is  still 
adhered  to,  namely,  that  the  right  to  the 
emoluments  of  a  public  office  is  an  Incident 
to  and  rests  upon  the  title  to  the  office;  and 
hence  under  no  circumstances  is  a  de  facto 
officer  legally  entitled  to  the  emoluments  of 
the  office,  although  he  may  have  performed 
all  the  services  and  discharged  all  the  duties 
of  the  office.  Upon  the  other  band,  there 
are  courts  of  high  standing  which  hold  that 
in  this  country  a  public  office  Is  In  no  sense 
property,  and  that  public  officers  have  no 
proprietary  Interest  to  their  offices.  Pursu- 
ant to  these  latter  views  such  courts  have 
deduced  the  doctrine  that  the  right  to  the 
emoluments  of  an  office  arises  out  of  the  act- 
ual rendition  of  the  services  required  to  be 
performed  by  the  officer;  that  Is,  the  emolu- 
ments are  designed  to  be  merely  compensa- 
tory. Stuher  v.  Curran,  44  N.  J.  Law,  184, 
43  Am.  Rep.  353;  Erwto  v.  Jersey  City,  60  N. 
J.  Law,  141,  37  Atl.  732,  64  Am.  St  Rep.  584. 
In  view  of  the  foregoing,  some  of  the  courts 
have  adopted  and  followed  the  Intermediate 
course,  namely,  that  as  between  an  officer  de 
facto  and  a  de  Jure  officer  the  latter  Is  en- 
titled to  whatever  salary  and  other  compen- 
sation may  t>e  attached  to  the  office,  even 
though  the  de  facto  officer  may  have  perform- 
ed all  the  duties  of  the  office.  This  doctrine 
is  based  upon  the  theory  that  unless  the  de 
Jure  officer  is  protected,  dishonest  intruders 
will  lay  claim  to  the  office,  and,  obtaining 
possession  thereof,  will  claim  the  emolu- 
ments to  the  detriment  of  the  public  and  the 
Injury  of  the  de  Jure  officer.  In  cases,  how- 
ever, where  there  is  no  de  Jure  officer,  the 
line  of  decisions  last  mentioned  hold  that  a 
de  facto  officer  who,  to  good  faith,  has 'had 
possession  of  the  office  and  has  discharged 
the  duties  pertaining  thereto,  is  legally  en- 
titled to  the  emoluments  of  the  office  and 
may,  to  an  appropriate  action,  recover  the 
salary,  fees,  and  other  compensation  attach- 
ed to  the  office.  This  doctrine  is  discussed 
and  illustrated  In  the  following  cases:  Er- 
wln  V.  Jersey  City,  supra  ;  Dlckersoa  v.  City 
of  Butler,  27  Mo.  App.  9;  Behan  v.  Board, 
etc.,  3  Ariz.  399,  31  Pac.  521 :  Adams  v.  Di- 
rectors, etc.,  4  Ariz.  327,  40  Pa&  185. 

Constantlnian,  In  his  treatise  on  the  De 
Facto  Doctrine,  §  238,  says:  "Certain  courts, 
while  denytog  to  the  de  facto  officer  the 
right  to  recover  salarj-  when  there  Is  a  de 
Jure  officer  entitled  to  the  office,  have  thought 
that  the  rule  should  be  different  when  there 
Is  no  such  officer  to  existence.  This  doctrine 
may  undoubtedly  be  supported  on  equitable 
grounds,  since  It  seems  unjust  that  the  pub- 
lic should  benefit  by  the  services  of  an  officer 
de  facto,  and  then  be  freed  from  all  liability 
to  pay  any  one  for  such  services."    The  au- 
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thor  cites  with  approval  the  Arizona  cases 
above  mentioned. 

We  think  the  rule  as  declared  by  these  an- 
thorities  is '  more  in  consonance  with  the 
principles  of  equity  than  the  opposite  rule 
which  holds  that  an  officer  de  facto  cannot, 
under  any  circumstances,  maintain  an  action 
for  the  salary,  fees,  or  other  compensation 
attached  to  the  office  which  he  holds. 

The  Judgment  is  reversed,  with  directicms 
to  the  trial  court  to  issue  a  writ  of  mandate 
as  prayed  for  in  appellant's  complaint  Ap- 
pellant to  recover  costs. 

STRAUP,  C.  J.,  and  FRICK,  J.,  concur. 


«S  Utah,  264) 

-  HALVERSON  v.  WALKER. 

(Supreme  Court  of  Utah.    Nov.  26,  1910.) 
1.  BVIDENCB  (S  411»)— Pabol  Evidkncb>— Ii»- 

COMPLBTB  AOBEEMENT. 

Where  a  preliminary  written  agreement  re- 
cites that  a  formal  agreement  is  to  be  prepared, 
there  is  no  complete  contract,  and  the  real  in- 
tention of  the  parties  will  govern  and  most  be 
ascertained  from  what  was  said  and  done  im- 
mediately preceding  the  preparation  of  the  pre- 
liminary memorandum. 

[EJd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1882 ;   Dec.  Dig.  |  4H.»] 

A  Evidence  ({  448*)— Paboi,  Evidence— Aic- 

BIOUITY  IN  INSTBBMENT. 

Where  the  languai^e  of  a  written  agreement 
is  ambiguous  the  circumstances  surrounding  and 
affecting  the  parties  and  the  subject-matter  of 
the  agreement  may  be  inquired  into. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cenfc  Dig.  i  2071;   Dec.  Dig.  i  448.*] 

3.  Sales  (J  75*)— Constbdction  of  Contbact 
—Pbice— "Balance." 

A  contract  for  the  sale  of  a  half  interest  in 
a  barber  shop  by  W.  to  H.  provided  that  "it  is 
understood  and  agreed  that  H.  is  to  pay  $1,912.- 
50  for  a  one-half  interest  in  barber  shop,  in- 
cluding all  fixtures  and  everything  pertaining 
to  the  same  now  contained  in  shop,  and  includ- 
ing lease.  Said  H.  is  to  advance  on  debts  such 
sum  as  may  be  necessary,  and  balance  to  be 
paid  in  regular  course  of  business  as  the  same 
may  be  necessary."  fTeM,  that  the  total  amount 
that  H.  was  to  pay  was  $1,912.50;  the  word 
"balance"  referring  to  the  purchase  price  as 
named  in  the  agreement  and  not  to  the  sub- 
sisting debts  of  the  seller  over  and  above  the 
?]  ,012.50. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  204 ;   Dec.  Dig.  |  75.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  677-679.] 

4.  Good  Will  (§  1*)— Definition  of. 

The  good  will  of  a  business  is  the  prob- 
ability that  old  customers  will  resort  to  the  old 
place  (citing  4  Words  and  Phrases,  p.  3128). 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
Cent.  Dig.  {  1 ;   Dec.  Dig.  S  1.*] 

6.  Good  Will  (|  7*)— Sale  of— Constbuo- 
TioN  OF  Contbact— Evidence. 

A  contract  for  the  sale  of  a  half  interest 
In  a  barl>er  shop,  including  fixtures  and  the  lease 


of  the  building,  held,  under  the  evidence;  to  in- 
clude the  good  will  of  the  business. 

[Ed.  Note.— For  other  cases,  see  Good  Will. 
Cent  Dig.  S  7;   Dec  Dig.  |  7.»] 

6.  Sales  (|  87*)— Constbuction  of  Contbact 
— Pdbchase  Pbice— EJvidence. 

The  purchase  price,  as  stated  in  a  memo- 
randum of  agreement  for  the  sale  of  a  half  in- 
terest in  a  harber  shop,  held,  under  the  evi- 
dence, to  be  the  full  price  that  the  seller  was  to 
receive  for  the  furniture  and  fixtures,  the  lease 
of  the  building,  and  the  good  will  of  the  busi- 
ness. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 

7.  Appeal  and   Ebbob   (|   1010*)— Review- 
Findings  OF  Fact. 

Findings  of  fact  by  the  trial  court  which 
are  sustained  by  the  greater  weight  of  the  evi- 
dence, will  not  be  disturbed  on  appeal. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3979 ;'  Dec.  Dig.  |  lOlO.*] 

Appeal  from  District  C!ourt,  Salt  Lake 
County;  C.  W.  Morse,  Judge. 

Action  by  Fred  Halverson  against  David 
F.  Walker.  From  a  Judgment  for  plaintlT. 
defendant  appeals.    Affirmed. 

E.  C.  Asbton  and  Moyle  &  Van  Cott,  for 
appellant    A.  T.  Sanford,  for  respondent. 

FRICK,  J.  In  June,  1908,  respondent  com- 
menced this  action  In  equity  for  a  disso- 
lution of  the  partnership  then  existing  be- 
tween him  and  appellant,  and  for  an  ac- 
counting and  distribution  of  the  assets  of  the 
partnership  business  after  payment  of  the 
partnership  debt 

Both  parties  agreed  that  a  dissolution  of 
the  partnership  should  be  bad,  that  the 
debts  be  paid,  and  a  distribution  of  the  as- 
sets be  made,  but  they  did  not,  and  could 
not,  agree  upon  the  extent  of  their  respec- 
tive liabilities  for  the  debts  that  appellant 
owed  on  the  business  at  the  time  the  part- 
nership wae  formed.  All  other  matters  aris- 
ing out  of  the  partnership  business  were 
either  agreed  upon  between  the  parties  or 
were  determined  to  the  satisfaction  of  each 
by  the  district  court,  and  a  settlement  of 
all  those  matters  was  had  In  that  court  The 
only  question  that  Is  presented  to  us  is  the 
question  with  respect  to  the  amount  that  re- 
spondent should  pay  of  the  debts  of  appel- 
lant that  were  outstanding  at  the  time  the 
partnership  was  formed. 

On  the  29th  day  of  November,  1907,  after 
considerable  bargaining,  respondent  pur^ 
chased  from  appellant  a  one-half  interest 
in  the  barber  shop  which  he  conducted  in 
Salt  Lake  Olty.  To  evidence  the  transac- 
tion the  parties  had  prepared  and  signed  the 
following  memorandum:  "It  is  understood 
and  agreed  that  Fred  Halverson  is  to  pay 
'$1,912.50  for  a  one-half  interest  In  harber 
'shop.  Including  all  fixtures  and  everything 
pertaining  to  same,  now  contained  in  shop 
and  including  lease.  Said  Fred  Halverson  is 
to  advance  on  debts  such  sum  as  may  be 


•For  other  cues  see  same  topic  and  gectlon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Serle*  *  Rep'r  Indexei. 
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necessary,  and  balance  to  be  paid  In  regu- 
lar co'.irse  of  business  as  the  same  may  be 
necessary.  Formal  agreement  to  be  here- 
after drawn  and  dated  December  1,  1907. 
November  29,  1907." 

We  remark  that  from  the  fact  that  a 
formal  agreement  waa  to  be  drawn  (which 
was  not  done),  as  well  as  from  the  face  of  the 
memorandum  itself,  It  Is  apparent  that  the 
memorandum  was  not  Intended  as  a  com- 
pleted t»ntract :  that  is,  one  in  which  all  the 
terms  of  the  bargain  and  sale  were  expressed. 
In  view  of  this,  the  real  intention  of  the 
parties  had  to  be  ascertained  from  what 
was  said  and  done  at  and  immediately  pre- 
ceding the  time  that  the  memorandum  was 
proposed  and  signed.  This  was  the  view  that 
the  parties  entertained  at  the  trial,  as  la 
made  apparent  from  the  evidence  which  they 
submitted  to  the  court.  After  the  court  had 
heard  all  of  the  evidence  adduced  by  both 
parties,  it  made  its  findings  of  fact,  none  of 
which  is  assailed,  except  the  following: 
"That  prior  to  the  time  of  the  partnership 
agreement  between  the  plaintiff  and  the  de- 
fendant, the  defendant  carried  on  the  busi- 
ness of  a  barber  at  the  place  where  it  is  now 
conducted,  and  on  the  29th  day  of  November, 
1907,  the  defendant  sold  to  the  plaintiff  for 
the  sum  of  $1,912.50,  one-half  of  the  in- 
terest in  the  barber  shop,  including  all  fix- 
tures, good  will,  and  everything  pertaining 
to  the  same  then  in  said  sh'op,  together  with 
the  lease  on  said  premises  at  No.  215  South 
Main  street.  Salt  Lake  City,  Utah.  In  ac- 
cordance with  said  agreement  and  under- 
standing of  the  parties,  the  plaintiff  pur- 
chased an  undivided  one-half  interest  of  all 
the  property  and  fixtures  in  or  pertaining  to 
said  barber  shop.  At  the  time  of  the  sale 
of  said  half  Interest  in  said  personal  prop- 
erty and  fixtures,  there  was  existing  a  chat- 
tel mortgage  on  the  whole  of  It  for  $2,000 
and  a  title  note  against  a  part  of  it  for  $227. 
The  plaintiff  did  not  assume  or  agree  to 
pay  any  part  of  said  indebtedness  and  it 
was  agreed  that  the  defendant  should  pay 
the  same,  and  that  the  plaintiff  should  have 
said  half  interest  free  and  clear  of  incum- 
brances." The  conclusion  of  law  based  on 
the  foregoing  two  findings  Is  also  complain- 
ed of. 

The  court  also  found.  In  connection  with 
the  foregoing  findings,  that  before  this  ac- 
tion was  commenced  appellant  had  reduced 
the  amount  owing  by  him  on  the  chattel 
mortgage  and  title  note  referred  to  In  said 
findings  to  the  sum  of  $1,336.40;  that  short- 
ly after  the  action  was  commenced  the  mort- 
gagee began  proceedings  to  foreclose  the  chat- 
tel mortgage  by  advertising  the  mortgaged 
property  for  sale;  that  by  reason  thereof, 
and  to  perserve  said  property  from  forced 
sale,  respondent  was  compelled  to  and  did 
pay  the  amount  unpaid  and  then  due  on  said 
chattel  mortgage,  which,  with  Interest  and 
atturiiey's  fees,  amounted  to  the  sum  of  $1,- 
409.65.    Pursuant  to  the  two  findings  which 


we  have  set  forth,  and  which  are  assailed 
by  appellant,  and  the  other  findings  last 
above  referred  to,  the  court  entered  Judg- 
ment In  favor  of  respondent  for  the  amount 
last  above  stated. 

We  have  carefully  examined  the  evidence 
and  are  well  satisfied  that  the  findings  of 
the  court  are  amply  supported  by  the  evi- 
dence, and,  further,  that  the  conclusions  of 
law  as  found  by  the  court  are  likewise  sound. 
We  might  therefore  afSrm  the  Judgment  of 
the  court  without  further  discussion,  but,  as 
appellant  strenuously  insists  that  the  Judg- 
ment is  wrong,  we  have  deemed  It  best  to 
consider  the  case  somewhat  In  detail  and 
along  the  lines  of  appellant's  contentions. 

Appellant  Insists  that  this  Judgment  Is  er- 
roneous, for  the  reason  that  respondent.  In 
purchasing  the  one-half  Interest  from  ap- 
pellant, agreed  to  pay  one-half  of  the  debts 
that  appellant  owed  on  the  business  and 
which  amounted  to  $3,200.  In  other  words, 
appellant  contends  that  respondent  was  to 
advance  $1,912.50  as  a  part  liquidation  of 
said  sum  of  $3,200,  and  that,  after  applying 
the  $1,912.50,  there  still  remained  unpaid  the 
sum  of  $1,287.50,  of  which  respondent  had 
agreed  to  pay  one-half,  but  which  was  to 
be  paid  by  him  out  of  the  earnings  of  the 
business.  This,  appellant  contends,  was  the 
actual  agreement  between  him  and  respond- 
ent, and  he  now  Insists  that  the  court  erred 
in  Its  findings  to  the  contrary,  and  that  the 
findings  as  they  now  stand  are  not  supported 
by  the  evidence  and  are  contrary  thereto. 

Appellant's  counsel  insist  that  the  fore- 
going contention  is  supported  by  the  terms 
of  the  memorandum  Itself,  which  was  sign- 
ed by  the  parties  at  the  time  respondent  pur- 
chased the  one-half  interest  In  the  barber 
shop.  In  their  brief  they  say:  "We  main- 
tain that  the  word  'balance,'  as  used  In  the 
memorandum.  Is  equivalent  to  the  word 
'debts,'  which  precedes  the  word  'balance*  In 
the  same  sentence."  We  cannot  agree  with 
this  contention.  The  word  "balance,"  as  it 
Is  used  in  the  memorandum,  is  used  In  the  , 
sense  of  remainder  and  clearly  refers  to 
the  remaining  portion  of  the  $1,912.50,  only 
a  part  of  which  respondent  was  to  pay  forth- 
with. That  Is,  he  was  to  pay  so  much  of 
that  sum  as  would  meet  the  demands  of  the 
creditors  whose  claims  had  to  be  paid  then. 
The  balance— remainder— of  the  $1,912.50 
was  to  be  paid  by  respondent  as  stated  in  the 
memorandum.  Moreover,  It  is  not  at  all 
likely  that  the  writer  who  prepared  the  mem- 
orandum, who  was  a  lawyer,  would  state 
only  a  portion  of  the  consideration.  At  least, 
this  is  a  circumstance  worthy  of  consider- 
ation. Having  undertaken  to  state  what  the 
consideration  was,  he  would,  In  all  probabil- 
ity, have  stated  the  whole  of  it  But  it  U 
also  clear  that  the  sentence  following  the  one 
In  which  the  $1,912.50  is  mentioned  does  not 
refer  to  what  the  consideration  was  to  be, 
but  clearly  refers  only  to  the  manner  In 
which  the  respondent  should  pay  the  express- 
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ed  consideration,  namely,  the  $1,012.50,  Into 
the  business,  and  the  meaning  of  the  memo- 
randum Is  to  the  effect  that  this  should  be 
done  by  respondent  by  Immediately  advanc- 
ing— ^paying  "on  the  debts  such  sum  as  may 
he  necessary" — and  whatever  remained  un- 
paid of  the  $1,912.50  was  to  be  paid  "In  regu- 
lar course  of  business  when  necessary." 

Appellant's  counsel  contend  that,  In  view 
of  all  the  evidence,  It  Is  clear  that  appel- 
lant did  not  agree  to  sell  the  one-half  In- 
terest In  his  barber  shop  to  respondent  for 
the  sum  of  $1,912.50.  In  this  connection, 
it  is  insisted  that  the  evidence  is  to  the 
'effect  that  the  furniture  and  fixtures  belong- 
ing to  the  barber  shop  when  respondent  pur- 
chased were  alone  of  the  value  of  $5,100; 
that  the  unexpired  term  of  the  lease  was 
worth  an  additional  amount  of  $3,800,  and 
that  the  good  will  of  the  business  was  worth, 
in  addition  to  the  two  amounts  aforesaid, 
the  sum  of  $1,500  to  $2,000.  The  evidence  is 
to  the  effect  that  respondent  was  an  em- 
ployg  of  appellant  for  some  time  before  the 
sale  of  the  one-half  interest  was  consum- 
mated and  thus  was  familiar  with  the  busi- 
ness ;  that  appellant  had  fixed  the  cost  price 
of  the  furniture  and  fixtures  at  $5,100;  that 
respondent  objected  to  this  valuation  as  en- 
tirely too  high,  and  that  it  was  agreed  be- 
tween them  that  75  per  cent  of  this  sum, 
namely,  $3,825,  should  be  taken  as  the  ac- 
tual value  of  the  furniture  and  fixtures. 
With  regard  to  this,  appellant  testified:  "He 
(respondent)  told  me  that  the  stuff  wasn't 
worth  only  75  cents  on  the  dollar,  if  it  were 
taken  out.  I  said,  'Probably  it  isn't;  but,' 
I  said,  'the  stuff  Is  here,  the  good  will  is 
there,  and  the  lease  Is  there,  and  we  will 
not  say  anything  about  that  at  all,  but  sim- 
ply let  that  go.'  'Well,'  he  says,  'all  right, 
then.  •  •  • '  Then  we  discounted  the 
stuQ:  75  cents  on  the  dollar  and  cut  it  In  two, 
and  whatever  it  was  he  was  to  apply.  I  told 
him  Tight  there  and  then,  I  said,  'I  don't 
want  any  of  this  money ;  simply  apply  it  on 
'  the  debts,  and  the  balance  of  it  will  be  paid 
In  the  regular  course  of  business."  The  75 
per  cent  of  $5,100  amounted  to  $3,825.  This 
sum  "cut  In  two,"  as  appellant  says,  would 
make  one  part  $1,912.50.  This  Is  the  amount 
that  respondent  claims  he  agreed  to  pay  for 
a  one-half  Interest,  while  appellant  contends 
that  in  addition  to  that  sum  respondent 
also  agreed  to  pay  one-half  of  the  debts  re- 
maining after  the  $1,912.50  had  been  applied, 
as  before  stated. 

We  have  already  shown  that  appellant's 
construction  of  the  memorandum  Is  not  ten- 
able. Nor  do  we  think  that  his  contention 
should  prevail  that  he  did  not  sell  the  one- 
half  interest  in  the  barber  shop  to  respond- 
ent for  the  sum  of  $1,912.50,  because  that 
was  the  value  only  of  the  furniture  and  fix- 
tures, exclusive  of  the  value  of  the  unexpir- 
ed term  of  the  lease  and  the  good  will  of  the 
business.  The  lease  was  expressly  included 
with  the  furniture  and  the  fixtures  in  the 


memorandum.  Appellant  did  not  allege  that 
there  was  either  fraud  or  mutual  mistake 
with  respect  to  the  terms  of  the  memoran- 
dum; nor  did  he  ask  that  the  agreement  as 
therein  expressed  be  reformed.  The  only 
element,  therefore,  that  is  left  to  consider  is 
the  value  of  the  good  will  of  his  business. 
The  question  is  not,  were  the  price  and 
terms  of  sale  respecting  the  barber  shop,  such 
as  the  appellant  and  respondent,  or  either 
of  them,  were  likely  to  have  made,  but  the 
question  is,  what  were  the  price  aud  terms 
agreed  upon'/  True,  where  the  language  of 
an  agreement  Is  ambiguous,  all  the  circum- 
stances surrounding  and  affecting  the  par- 
ties and  the  subject-matter  of  the  agreement 
ought  to  be  considered.  This  the  district 
court  did,  and,  after  doing  so,  found  the  is- 
sues in  favor  of  respondent,  as  we  have  be- 
fore shown.  We  .have  already  disposed  of 
the  unexpired  term  of  the  lease  by  showing 
that  it  was  expressly  Included  within  the 
terms  of  the  written  memorandum.  In  this 
connection  we  remark,  however,  that  by  the 
very  terms  of  the  lease  itself  the  time  it  had 
to  run  was  uncertain.  The  tenancy  under 
certain  conditions  could  have  been  terminat- 
ed by  the  landlord  at  any  time.  This,  It  ap- 
pears, was  considered  by  the  parties,  and 
all  that  appellant  urges  is,  that  the  landlord 
in  all  probability  would  not  have  enforced 
his  flghts  In  that  respect.  It  is  not  claimed 
that  the  landlord  bound  himself  not  to  do  so. 
but  only  that  it  was  probable  that  he  would 
not  In  our  judgment  the  parties  considered 
the  whole  situation  with  respect  to  the  un- 
expired term  of  the  lease,  and  then  express- 
ly included  it  within  the  consideration  ex- 
pressed in  the  written  memorandum.  This 
eliminates  the  question  of  the  value  of  the 
lease. 

Upon  the  question  respecting  the  value 
of  the  good  will  of  the  business,  the  testi- 
mony shows  without  conflict  tliat  appellant 
had  been  engaged  In  the  barber  business  for 
about  eight  years  within  a  distance  of  about 
50  feet  of  where  he  was  so  engaged  when  he 
sold  the  one-half  interest  to  respondent ;  that 
he  had  moved  to  the  new  location  only  a  few 
months  before  the  sale;  that  all  of  his  old 
customers  followed  him  to  the  new  location, 
and  that  the  new  place  was  larger  than  the 
old  one  and  contained  considerably  more  fur- 
niture and  fixtures;  that  the  furniture  and 
fixtures  then  in  the  shop  were  fairly  worth 
$3,825;  that  there  was  a  chattel  mortgage 
for  $2,200  and  a  title  note  which  were  liens 
on  said  furniture  and  fixtures ;  and  that  ap- 
pellant's Indebtedness,  including  said  Hens, 
amounted  to  at  least  $3,200,  or  perhaps  a 
few  hundred  dollars  more.  It  further  ap- 
peared from  the  evidence  that  appellant  was 
somewhat  In  arrears  for  rent ;  that  a  portion 
of  the  foregoing  indebtedness  was  pressing 
and  had  to  be  paid  or  the  creditor  would  en- 
force his  lien,  and  that  in  the  fall  of  1907, 
at  the  time  of  the  transfer,  there  was  a 
great  stringency  ia  the  money   market  In 
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Salt  Lake  City,  as  well  as  throughout  the 
country  generally.  Moreover,  It  Is  made  ap- 
parent that  if  appellant  was  not  necessarily 
bound  to  sell,  he  was  at  least  desirous  of 
doing  so  and  to  obtain  money  to  pay  off  the 
pressing  debts.  Under  such  circumstances. 
It  Is  easy  to  perceive  why  appellant  might 
have  sold  on  less  favorable  terms  to  himself 
than  he  otherwise  would,  and  why  respond- 
ent would  offer  to  pay  less  for  the  same  prop- 
erty than  he  might  have  done  under  dltTer- 
ent  circumstances.  "Good  will,"  as  deflned 
by  Lord  Eldon,  "means  nothing  more  than 
the  probability  that  the  old  customers  will 
resort  to  the  old  place."  See  4  Words  and 
Phrases,  3128,  where  the  cases  upon  this  sub- 
Je<t  are  collated.  If,  therefore,  we  keep  In 
mind  the  fact  that  api>ellnnt  had  contlnned 
In  business  at  practically  the  name  place  for 
a  period  of  eight  years ;  that  In  moving  Into 
the  new  place  he  had  retained  all  of  his  old 
customers,  as  he  said  he  had;  that  notwith- 
standing his  eight  years  of  continuous  busi- 
ness he  was  Indebted  at  least  f3.200,  a  large 
portl<m  of  which  was  secured  by  a  chattel 
mortgase  on  the  only  pro|)erty  he  had.  and 
his  creditors  were  then  pressing  for  payment 
for  a  considerable  portion  of  the  amount  ow- 
ing by  him,  then  logically  one  of  two  things 
must  follow,  namely,  his  business  cither  was 
not  proHtahle  or  he  needed  a  business  man- 
ager. If  the  business  was  such  that  when 
properly  managed  It  wonld  not  yield  sntfl- 
dent  to  pay  the  debts  Incurred  In  establinh- 
Ing  It,  then  It  was  not  a  very  desirable  busi- 
ness and  the  good  will  thereof  might  not  be 
considered  as  of  any  value  by  a  prospective 
purchaser.  If  the  owner  of  a  business  can- 
not pay  off  Hens  resting  on  the  property  us- 
ed In  the  buslnes.s.  and  If  such  liens  were 
foreclosed  and  the  owner's  equity  of  redemp- 
tion was  all  that  was  left  him.  and  which 
was  no  greater  than  what  appeared  to  be  in 
this  case,  we  cannot  well  see  how  the  good 
will  of  such  a  business  wonld  be  consider- 
ed of  great,  if  of  any,  value  by  any  one. 
Whatever  Its  value  might  have  been,  how- 
ever. It  Is  clear  that  under  the  circum- 
stances alwve  referred  to  and  which  were 
shown  to  exist  In  this  case,  the  owner  of  the 
business  would  not  be  In  a  position  to  make 
such  value.  If  any,  available;  and  thus  it  Is 
easy  to  see  why  he  might  sell  an  interest  In 
his  business  without  special  reference  to  the 
value  of  the  good  will,  which  we  think  was 
the  case  In  making  the  sale  to  res|)<>ndent 
No  doubt.  If  the  case  be  considered  entirely 
from  appellant's  point  of  view,  he  should 
have  had  a  considerably  larger  amount  for 
one-half  Interest  of  the  business  sold  by  him 
to  respondent 

It  Is  ajjpellant's  misfortune,  however,  that 
not  only  is  the  evidence  of  respondent  and 
hla  brother,  who  was  present  at  the  time 
the  bargain  between  the  parties  was  made, 
and  who  prepared  the  written  memorandum. 


contrary  to  appellant's  claims,  tmt  there  are 
other  weighty  circumstances  that  are  like- 
wise contrary  there'to.  One  unfavorable  cir- 
cumstance Is,  that  appellant  Insists  that  re- 
spondent agreed  to  pay  a  consideration 
which  was  not,  in  express  terms  at  least, 
mentioned  In  the  written  memorandum.  If 
the  $1,912.50  which  respondent  agreed  to 
pay  bad  also  been  omitted  from  the  mem- 
orandum and  the  whole  consideration  had 
been  left  to  the  verbal  understanding,  the 
situation  would  have  been  somewhat  differ- 
ent Where,  however,  a  consideration  Is  ex- 
pressed in  a  written  agreement  the  pur- 
chaser ought  not,  at  least  without  good 
cause  therefor,  be  required  to  pay  a  consid- 
eration In  addition  to  that  expres.sed  In  the 
written  agreement  Moreover,  when  It  Is 
contended  that  one  has  assumed  to  pay  the 
debts  of  another,  the  fact  that  the  assump- 
tion was  In  fart  made  should  be  reason- 
ably well  established.  Upon  these  questions 
the  facts  were  all  before  the  district  court 
and  it  found  them  against  apiiellant's  con- 
tention, and  we  think  that  in  view  of  all  the 
circumstances  the  Qndingsthat  are  assailed 
were  sustained  by  the  greater  weight  of  the 
evidence.  This  being  so,  it  follows  that  the 
conclusion  of  law  and  the  judgment,  both  of 
which  are  bused  upon  sa.id  Qndlngs,  must 
likewise  be  sustained. 

The  Judgment  therefore  Is  affirmed,  with 
costs  to  respondent 

STRAUP,  0.  J.,  and  McOARTY,  J,,  con- 
cur. 

(38  nUh,   374) 

McMillan  t.  DFRAND,  justice  of  the 

Peace. 
(Supreme  Court  of  Utah.     Nov.  28,  1010.) 

.TUSTICES  OF  THE  PEACE  (i  205*)— CONCLUSIVE- 
NESS OF   PSCOBD. 

Comp.  I^awg  ino7,  |  3757,  requires  every 
Justice  to  keep  a  din'ket  of  the  time  when  the 
parties  or  either  of  tliem  appeared,  or  their 
Donappearanre.  if  default  be  made.  In  certio- 
rari prwee«linj!s  to  review  the  action  of  a  Jus- 
tice, the  record  of  the  procee<lings  made  by  the 
Justice  showi-d  that  defendant  was  duly  served 
with  sunimous,  that  he  failed  to  appear,  and 
that  bis  defnult  was  entered,  and  there  was 
nothing  In  the  record  showing  anything  to  the 
oontmry.  Ueld.  that  the  record  could  not  be 
contradicted  by  a  statement  in  the  return  or 
by  other  evidence  dehors  the  record.t 

[Ed.  Note. — For  other  cases,  see  Justices  of  the 
Peace,  Cent.  Dig.  S|  793-709;  Dec  Dig.  i  20o.»] 

Appeal  from  District  Court,  Salt  Lake 
County;    T.  D.  Lewis.  Jiid^re. 

Neal  McMillan  obtained  a  writ  of  cer- 
tiorari to  review  the  proceedings  of  Charles 
F.  Dilrand,  a  Justice  of  the  Peace,  and  to 
annul  a  judgment  rendered  against  petition- 
er. The  Judgment  of  the  justice's  court  was 
affirmed  by  the  district  court,  and  the  peti- 
tioner appeals.     Affirmed. 


•For  other 


SM  saaie  topic  and  tectlos  NUMBER  In  Dec.  Dtg.  A  Am.  Dig.  Ker  No.  Series  *  Rep'r  Indexes 
t  Orlfflth  V.  Justice's  Court.  SS  Utah.  *1»,  100  Pac  1U6^ 


Digitized  by 


v^oogle 


808 


112  PACIFIC  REPORTBa 


(Utab 


Moyle  &  Van  Cott  and  Geo.  M.  Sullivan, 
for  appellant.  E.  A.  Walton  and  Dey  &  Hop- 
paugta,  for  respondent. 

STRAUP,  0.  J.  A  writ  of  certiorari  was 
obtained  In  the  district  court  to  review  the 
proceedings  of  a  Justice's  court  and  to  annul 
the  judgment  rendered  by  It  In  favor  of  the 
plalntlft  In  a  case  wherein  William  R.  For- 
sythe  was  plaintiff  and  Neal  McMillan  was 
defendant.  On  a  hearing  the  district  court 
affirmed  the  judgment  of  the  justice's  court 
From  the  judgment  of  the  district  court  an 
appeal  Is  prosecuted  to  this  court. 

A  transcript  of  the  justice's  docket  and  rec- 
ord as  returned  and  certified  to  the  district 
court,  In  pursuance  to  the  writ,  shows, 
among  other  things,  the  docketing  of  the  case 
'•William  Forsythc,  Plaintiff,  v.  Neal  Mc- 
Millan, Defendant,"  on  the  «th  day  of  Feb- 
ruary, 1907;  that  on  the  same  day  a  com- 
plaint was  filed  and  a  summons  Issued;  that 
on  the  9th  day  of  March,  1907,  "summons  re- 
turned claiming  (showing)  personal  service 
of  the  defendant  of  county  of  Salt  Lake, 
state  of  Utab,  this  25th  day  of  February, 
1307,"  by  a  constable;  that  on  the  11th  day 
of  March,  1907,  "defendant  being  duly  served 
with  summons  and  having  failed  to  appear 
and  answer,  and  the  time  to  answer  having 
expired,  upon  motion  of  plaintiff  the  default 
bf  defendant  Is  hereby  entered  by  the  court;" 
and  on  the  same  day  "from  the  evidence  I 
find  the  defendant  is  Indebted  to  plaintiff  in 
the  sum  of  $200.30,  Including  Interest  It 
is  therefore  ordered  and  adjudged  by  the 
court  that  plaintiff  have  and  recover  from 
the  defendant  the  sum  of  $200.30  and  costs 
taxed  at  $3.40."  In  addition  to  the  return 
of  the  transcript  of  the  justice's  record,  it 
was  also  made  to  appear  by  the  return,  that 
on  the  28th  day  of  February,  1907,  which 
was  before  default  day,  the  justice  received 
a  general  and  special  demurrer  to  the  com- 
plaint which  was  not  filed  by  him  but  which 
was  placed  in  an  envelope  on  which  was  In- 
dorsed "held  for  fees."  The  demurrer  was 
not  placed  with  the  other  papers  on  file  In 
the  cause,  but  was  kept  about  the  office  with 
other  papers.  Counsel  for  the  petitioner,  at 
the  hearing  before  the  district  court  also 
offered  to  testify  that  before  default  day,  he, 
residing  at  Salt  Lake  city,  mailed  to  the 
Justice,  residing  at  Murray,  the  demurrer: 
that  afterwards  he  saw  the  demurrer  in  the 
Justice's  ofllce,  and  that  the  justice  made  no 
demand  for  fees  for  the  filing  of  the  demur- 
rer. The  court  declined  to  receive  the  tes- 
timony. Complaint  is  made  of  this  ruling, 
and  also  of  the  ruling  affirming  the  judgment 
on  the  return  as  made. 

We  think  the  rulings  were  right.  In  the 
case  of  Griffiths  v.  Justice's  Court  35  Utab, 
443,  100  Pac.  1064,  we  said:  "The  record 
Itself,  as  returned  by  the  inferior  tribunal  or 
board  Imports   verity,   and  is  deemed  con- 


clusive as  to  all  matters  or  things  which  are 
required  to  be  recorded  and  made  of  record 
and  may  not  be  aided,  contradicted,  or  con- 
trolled by  anything  dehors  the  record,  nor  by 
statements  In  the  return."  As  to  all  such 
matters,  the  reviewing  court  on  the  hearing 
must  confine  itself  to  an  Inspection  of  the 
record  as  returned.  The  reviewing  court  In 
such  a  proceeding  is  called  upon  to  review, 
not  make,  a  record.  The  statute  (section 
3757,  Comp.  Laws  1907)  requires  that  "every 
Justice  must  keep  a  book  denominated  a 
'docket'  In  which  must  be  entered;  •  •  • 
(4)  The  time  when  the  parties,  or  either  of 
them,  appear,  or  their  nonapi>earance,  if  de- 
fault be  made;  a  minute  of  the  pleadings 
and  motions.  If  in  writing,  referring  to  them; 
if  not  in  writing,  a  concise  statement  of 
the  material  parts  of  the  pleadings."  The 
appearance  or  nonappearance  of  the  defend- 
ant In  a  case  in  the  justice's  -court  is  by  stat- 
ute required  to  be  made  of  record.  The  jus- 
tice made  such  a  record.  A  record  was  made 
by  him  that  the  defendant  was  duly  served 
with  summons,  that  he  failed  to  appear,  and 
that  his  default  was  entered.  There  is  noth- 
ing of  record  showing  anything  to  the  con- 
trary. The  record  In  such  particular  may 
not  be  contradicted  by  a  statement  In  the 
return  or  by  other  evidence  dehors  the  rec- 
ord. Were  It  otherwise,  then  in  such  a  pro- 
ceeding as  this,  could  also  a  record  be  con- 
tradicted showing  that  a  complaint  was  filed, 
or  when  it  was  filed,  or  that  a  summons 
was  Issued,  or  when  it  was  served,  and 
could  be  contradicted  in  any  other  particular 
which  is  required  to  be  and  which  was  re- 
corded. 

We  think  the  ruling  announced  in  the  Grif- 
fith Case  Is  wholesome,  and  is  supported  by 
the  great  weight  of  authority.  A  different 
rule  would  invite  strife  and  cause  endless 
mischief. 

We  think  the  judgment  of  the  court  below 
ought  to  be  affirmed,  with  costs.  It  is  so 
ordered. 

FRICK  and  McCARTT,  JJ.,  concur. 


(38  UUh,  309) 

SALT  LAKE  INV.  CO.  v.  FOX. 

(Supreme  Court  of  Utah.     Jan.  0,  1911.) 

1.  Mandahus  (I  169*)— Detebmination  of  Is- 
sues AND  Questions— Dismissal. 

Where  an  alternative  writ  of  mandate  was 
issued  to  the  district  court  requiring  it  to  make 
findings  and  render  judgment  in  a  cause,  and 
after  service  of  the  writ  that  court  made  find- 
ings and  rendered  jud^ent,  and  where  the 
party  on  whose  application  the  writ  was  issued 
appealed  from  that  judgment  and  on  appeal  it  b 
vacated  with  directiona,  the  mandamus  proceed- 
ing will  be  dismissed. 

[E^.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  i  375;  Dec.  Dig.  |  169. •] 
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2.  Mardajhis  (J  190*)— Mandamus  to  Dis- 
trict CouBT  — Costs  Against  Defending 
Pabtt. 

Where  the  action  of  a  district  court  against 
which  an  alternative  writ  of  mandamus  has  is- 
saed  reqairing  it  to  malie  findings  and  to  ren- 
der judgment  in  a  cause  has  been  induced  and 
defended  bv  a  party  to  the  cause,  the  costs  on 
dismissal,  because  no  longer  necessary,  will  be 
taxed  to  sach  party. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {{  438-443;   Dec.  Dig.  {  190.*] 

Action  by  the  Salt  Lake  Investment  Com- 
pany agrainst  Jesse  M.  Fox.  On  application 
by  the  defendant  an  alternative  writ  of  man- 
dfloias  was  issued  requiring  the  district  court 
to  make  findings  and  to  render  Judgment  in 
the  cause.    Proceeding  dismissed. 

C.  S.  Patterson,  for  plaintiff.  Gatrell  & 
Johnson,  for  defendant. 

STRAUP,  J.  Upon  application  of  Fox  an 
alternative  writ  of  mandate  was  issued  to 
the  district  court  requiring  It  to  make  find- 
ings and  to  render  judgment  in  the  above 
cause.  After  the  writ  was  served  the  dis- 
trict court  made  findings  and  rendered  a 
judgment.  From  that  judgment  Fox  appeal- 
ed to  this  court.  The  judgment,  on  appeal, 
was  vacated,  and  in  lieu  thereof,  the  district 
court  was  ordered  to  enter  a  judgment  as 
directed  by  us.  Salt  Lake  Inv.  Co.  ▼.  Fox, 
108  Pac.  1132.  This  proceeding  is  therefore 
dismissed.  As  the  action  of  the  district 
court  was  induced,  and  defended  in  this  pro- 
ceeding, by  the  Salt  Lake  Investment  Com- 
pany, It  Is  ordered  that  the  taxable  costs, 
amounting  to  $10,  be  paid  by  it 

PRICK,  0.  J.,  and  McCARTT,  X,  concur. 


(J8  Utah,  Ul) 

SMYTH  V.  BUTTE3RS  et  al.,  County  Com'rs. 
(Supreme  Court  of  Utah.     Sept  17,  1910.) 

L  Intoxicating  Liquors  (J  74*)— Licenses 
—Mandamus  to  Compel  Issuance. 

Under  Comp.  Laws  1907,  §  3641,  providing 
that  mandamus  may  Issue  to  any  inferior  tri- 
bunal, board,  etc.,  to  compel  the  performance  of 
an  act  which  the  law  speoiGcally  enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  station, 
or  to  compel  the  admission  of  a  party  to  the 
use  and  enjoyment  of  a  right  or  office  to  which 
he  is  entitled,  and  from  which  he  is  unlawfully 
precluded,  in  order  to  entitle  one  to  mandamus 
compelling  the  granting  of  a  license  to  sell  in- 
toxicating liquors  at  retail  at  a  particular 
place,  be  nust  show  that  the  granting  of  a  li- 
cense to  sell  at  that  place  was.  under  the  facts 
alleged,  specifically  enjoined  by  law  on  defend- 
ants as  a  duty  resulting  from  their  office  as 
county  commissioners,  or  that  their  refusal  un- 
lawfully precluded  him  from  the  enjoyment  of 
a  right  to  which  he  was  entitled. 

rEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  ff  74,  75 ;  Dec.  Dig.  {  74.*] 

2.  intoxtcatino  liquobs  (j  60*)- licenses 
— Duties  of  Officebs— Statutory  Provi- 
sion. 

Comp.  Laws  1907.  i  1242,  provides  that  no 
person  shall  sell  intoxicating  liquors  without 
first  obtaining  from  the  board  of  county  com- 


missioners a  license  dierefor.  Section  1243  pro- 
vides that  the  boards  of  county  commissioners 
in  their  respective  counties  are  authorized  to 
grant  licenses  as  contemplated  in  section  1242. 
to  any  person  over  21  years  old,  on  an  applica- 
tion therefor  by  petition  signed  by  the  appli- 
cant and  filed  with  the  county  clerk.  By  sec- 
tion 1244  the  county  commissioners  are  given 
the  power  to  determine  the  amount  of  the  li- 
cense within  certain  limits,  and  the  time  for 
which  it  is  granted.  Section  1245  provides  that 
an  application  for  a  license  may  be  refused  for 
good  cause  in  the  discretion  of  the  board  of 
county  commissioners  of  the  county.  Beld,  that 
the  commissioners  are  not  bound  to  issue  a  li- 
cense to  every  one  applying  for  It,  though  the 
application  be  made  in  conformity  with  statute, 
and  the  applicant  be  found  to  possess  all  the 
qualifications  requisite  for  the  issuance  of  a 
license,  it  being  within  their  discretion  to  re- 
fuse a  license  under  such  circumstanoes.t 

[Ed.  Note.— For  oth»r  cases,  see  Intoxicating 
liquors.  Cent.  Dig.  §§  70,  73 ;  Dec.  Dig.  f  flft.'J 

3.  Intoxicating  Liquors  (§  74*)— Licenses 
—Mandamus  to  Compel  IssnANCs. 

An  applicant  for  license  to  sell  intoxicating 
liquors  at  retail  is  not  entitled  to  mandamus  to 
compel  the  issuance  of  a  license  where  the 
county  commissioners  have  acted  upon  the  ap- 
plication and  refused  it  because  they  are  op- 
posed to  the  issuance '  of  any  licenses  in  the 
county,  mandamus  being  available  only  as  a 
remedy  to  compel  the  commissioners  to  hear 
and  determine  the  application  or  to  issue  the 
license  where  they  have  arbitrarily  or  capri- 
ciously refused  to  issue  it. 

[B}d.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {{  74,  75;  Dec.  Dig.  §  74.*] 

4.  Intoxicating  Liquors  (J  74*)— Licenses 
-Mandamus,  to  Compel  Issuance. 

On  an  application  for  mandamus  to  com- 
pel the  Issuance  of  a  license  by  county  commis- 
sioners to  sell  intoxicating  liquors  at  retail,  an 
answer  alleging  that  the  plaintiff  In  the  previ- 
ous conduct  01  his  business  knowingly  and  re- 
peatedly permitted  intoxicating  liquors  to  be 
sold  on  Sunday  and  permitted  gambling  to  be 
carried  on  on  the  premises  In  violation  of  law, 
and  if  another  license  were  issued  he  would  con- 
tinue to  carry  on  the  business  with  such  viola- 
tions of  law,  stated  a  complete  defense  to  the 
complaint. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  H  74,  75;   Dec.  Dig.  {  74.*) 

5.  Intoxicating  Liquors  f|  74*)— Licenses 
-Mandamus  to  Compel  Issuance. 

In  proceedings  for  mandamus  to  compel 
the  issuance  of  a  license  to  plaintiff  to  sell  in- 
toxicating liquors,  an  order  granting  plaintiff's 
motion  for  judgment  on  the  pleadings  which  in 
effect  commanded  the  defendants  to  issue  a  li- 
cense to  the  plaintiff  as  prayed  for,  was  incon- 
sistent with  a  judgment  requiring  the  defend- 
ants to  determine  whether  the  plaintiff  has 
complied  with  the  provisions  of  law  relating  to 
the  granting  of  licenses,  whether  or  not  he  is  a 
suitable  person  to  whom  a  liquor  license  should 
be  issued  and  whether  for  any  other  reason  the 
license  should  or  should  not  be  granted  and 
directing  them  not  to  refuse  to  grant  the  license 
on  the  ground  that  they  were  opposed  to  the 
issuance  of  licenses  to  sell  liquor  in  the  coun- 
ty, and  such  judgment  was  not  responsive  to  nor 
in  accordance  with  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  74,  75 ;   Dec.  Dig.  §  74.*] 

Appeal  from  District  Court,  Morgan  Coun- 
ty; J.  A.  Howell.  Judge. 

Action  by  D.  A.  Smyth  for  a  writ  of  man- 
date to  T.  U.  Butters  and  others,  as  County 


•For  other  cawa  see  same  topic  and  section  NUMBER  Id  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezea- 
t  Ferry  v.  City  Council,  7  UUh.  Itf,   2S  Fac  73S,  >9S,  U  L.  R.  A.  4M. 
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Commissioners  of  Morgan  County.  From  a 
judgment  In  favor  of  plaintiff,  defendants  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions to  dismiss  the  action. 

N.  J.  Harris,  Dlst.  Atty.,  for  appellants. 
A.  G.  Horn,  for  respondent 

STRAUP,  C.  J.  The  plaintiff  applied  to 
the  district  court  for  a  writ  of  mandate  to 
compel  the  defendants,  the  county  conunls- 
Bloners  of  Morgan  county,  to  grant  him  a  li- 
cense to  sell  intoxicating  liquors  at  retail-  at 
Devil's  Slide,  In  Morgan  county.  It  is  al- 
leged in  the  complaint  that  on  and  prior  to 
the  Ist  day  of  March,  1900,  the  plaintiff  was 
engaged  in  such  business  at  such  place  pur- 
suant to  a  license  theretofore  issued  to  blm 
by  the  defendants,  and  that  on  the  day  last 
named  he  applied  to  them  for  a  license  to 
there  continue  the  business,  but  that  they 
refused  to  grant  It  It  is  further  alleged  that 
the  plaintiff  signed  and  filed  a  petition  for  a 
license  with  the  county  clerk  of  Morgan 
county  as  provided  by  law.  und  that  he  also 
presented  a  bond  signed  by  himself  and  by 
two  good  and  sufficient  sureties  in  the  sum 
of  $1,000,  and  conditioned  as  by  the  statute 
provided,  that  he  would  ':eep  an  orderly  and 
well-regulated  house,  and  would  not  allow 
gambling  with  cards,  dice,  or  other  device  or 
Implements,  and  that  he  would  pay  all  dam- 
ages, fines,  and  forfeitures  which  might  be 
adjudged  against  him  under  the  provisions 
relating  to  intoxicating  liquors.  It  is  further 
alleged  that  the  application  "was  acted  upon 
by  said  defendants  on  March  1,  1009,  in  due 
and  regular  meeting  of  said  board  of  county 
commissioners,  and  by  them  then  and  there 
refused  and  not  granted,"  and  that  "such  re- 
fusal was  not  based  upon  any  defect  iu  the 
application  nor  upon  any  other  reason,  except 
that  said  board  was  opposed  to  the  granting 
of  any  liquor  license  In  said  county,  and  re- 
fused said  application  upon  said  ground  and 
no  other  ground."  Upon  such  verified  com- 
plaint the  plaintiff  prayed  that  the  defend- 
ants be  required  to  issue  him  a  license  to 
sell  intoxicating  liquors  at  Devil's  Slide,  or 
show  cause  why  they  should  not  do  so,  and 
the  district  court  Issued  au  alternative  writ 
of  mandate  commanding  the  defendants,  as 
the  county  commissioners  of  Morgan  coun- 
ty, to  grant  the  license  to  plaintiff  as  prayed 
for,  or  show  ttiuse  why  they  did  not  do  so. 

The  defendants  filed  a  motion  to  quash  the 
writ  and  a  demurrer  to  the  complaint  for 
want  of  facts.  The  motion  and  the  demurrer 
Were  overruled.  The  defendants  then  filed 
an  answer  in  which  they  averred  that  a 
large  majority  of  the  residents  and  taxpay- 
ers of  Morgan  county  was  opposed  to  the 
granting  of  licenses  for  the  sale  of  intoxi- 
cating liquors  at  any  place  within  the  bound- 
aries of  the  county,  outside  of  the  limits 
of  incorporated  cities,  and  that  a  large  per- 
centage of  .the  residents  and  taxpayers  of 
that  county  had  theretofore  filed  with  the 
county      commissioners      written      protests 


against  the  granting  of  any  snch  licenses; 
that  it  was  against  the  interests  of  Morgan 
county,  and  of  the  residents  and  taxpayers 
thereof,  to  permit  the  sale  of  intoxicating 
liquors  at  any  place  within  the  boundaries 
of  the  county,  outside  the  limits  of  Incorpo- 
rated cites;  that  a  majority  of  the  residents 
and  taxpayers  of  the  precinct  in  which  the 
plaintiff  desired  permission  to  sell  intoxi- 
cating liquors  was  opposed  to  the  granting  of 
a  license  to  sell  Intoxicating  liquors  at  re- 
tall  therein ;  and  that,  In  the  opinion  of  the 
defendants,  the  permitting  of  such  sales  In 
such  precinct  was  against  the  best  Interests 
of  the  precinct,  and  of  the  residents  and  tax- 
payers thereof.  It  Is  further  alleged  by 
them  that  during  the  time  the  plaintiff  was 
engaged  in  the  business  of  selling  intoxicat- 
ing liquors  at  Devil's  Slide,  prior  to  the  Ist 
day  of  March,  1909,  under  a  liceuse  thereto- 
fore issued  to  him  by  the  board  of  county 
commissioners,  the  plaintiff.  In  the  conduct 
of  such  business,  knowingly  and  repeatedly 
violated  the  laws  of  the  state,  "and,  more 
particularly,  that  the  plaintiff  permitted  In- 
toxicating liquors  to  be  sold  and  disposed 
of  on  the  premises  on  the  first  day  of  the 
week,  commonly  called  Sunday,  and  that  at 
divers  times  during  said  period  be  permitted 
upon  said  premises  gambling,  by  means  of 
cards,  slot  machines,  and  other  devices."  con- 
trary to  law;  that  the  defendants  believed  If 
a  license  were  issued  to  the  plaintiff,  as  ap- 
plied for  by  him,  he  would  continue,  in  the 
conduct  of  such  business  upon  his  premises, 
to  violate  such  laws,  and  that  In  the  opinion 
of  the  defendants,  no  license  should  be  grant- 
ed him  to  sell  intoxicating  liquors  at  such 
place.  Upon  the  filing  of  such  answer  the 
plaintiff  moved  for  a  judgment  upon  the 
pleadings.  After  argument  and  submission, 
the  court  took  the  motion  under  advisement, 
and  subsequently  ordered  and  adjudged  "that 
said  motion  be,  and  the  sa;ne  Is  hereby, 
granted."  Thereupon  the  court,  without  evi- 
dence or  any  further  proceedings,  made  find- 
ings of  facts,  finding  all  the  allegations  of 
the  complaint  to  be  true,  and  upon  such  find- 
ings ordered  and  adjudged  that  "a  peremp- 
tory writ  of  mandamus  issue  to  the  defend- 
ants," commanding  them  "immediately  after 
the  receipt  of  this  writ  to  proceed  to  consid- 
er whether  or  not  the  plaintiff  has  compiled 
with  the  provisions  of  law  relating  to  the 
granting  of  liquor  licenses,  whether  or  not 
he  Is  a  suitable  person  to  whom  a  liquor  li- 
cense for  the  sale  of  Intoxicating  liquors  at 
retail  at  the  place  petitioned  for  should  be 
granted,  and  whether  or  not  for  any  other 
reason  applicable  to  the  granting  of  this  par- 
ticular license,  the  said  license.  In  the  exer- 
cise of  their  discretion,  should  or  should  Aot 
be  granted,  other  than  the  general  objection 
to  granting  any  license  at  all  for  the  sale  of 
Intoxicating  liquors  at  retail  in  said  county, 
and  said  defendants  are  further  directed  not 
to  refuse  to  Issue  the  said  license  to  the  said 
plaintiff  upon  the  ground  that  they  are  op- 
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posed  to  tbe  granting  of  any  liquor  license 
In  said  county." 

From  such  judgments  the  defendants  have 
prosecuted  this  appeal.  The  principal  errors 
assigned  relate  to  the  rulings  overruling  the 
demurrer  and  the  motion  to  quash,  and 
granting  judgments  on  the  pleadings  and  so- 
called  findings.  They  involve  the  question 
whether  the  determination  of  the  commis- 
sioners In  refusing  to  grant  the  plaintiff  a 
license  on  his  application  can  be  controlled 
by  mandamus,  and,  if  so,  whether  the  judg- 
ments entered  by  the  lower  court  on  the 
pleadings  and  findings  were  justified.  The 
nature  and  object  of  a  writ  of  mandamus 
have  often  been  stated.  "It  is  a  command," 
said  the  court  in  the  case  of  Johnson's  Li- 
cense, 165  Pa.  315,  31  AU.  203,  "to  some  of- 
ficial or  other  ofilcer  to  proceed  to  the  dis- 
diarge  of  some  official  duty.  When  that 
duty  is  deliberative  or  depends  upon  the  ex- 
ercise of  an  official  discretion  the  purpose 
of  the  writ  is  to  quicken  the  action  of  the 
officer  and  require  him  to  proceed  to  hear,  to 
deliberate,  to  exercise  his  discretion.  It  does 
not  lie  to  revise  the  decision  of  any  person 
clothed  with  judicial,  deliberative  or  discre- 
tionary powers.  If  a  judge  declines  to  hear, 
or  delays  a  hearing  unreasonably,  a  manda- 
mus is  the  appropriate  remedy.  It  com- 
mands Iilm  to  proceed  to  a  hearing  and  de- 
cision, but  it  is  not  a  substitute  for  an  tn> 
peal,  and  it  does  not  bring  up  for  review  the 
soundness  of  the  discretion  used  or  the  cor- 
rectness of  the  decision  reached.  This  rule 
is  applicable  to  petitions  for  licenses  to  sell 
(Intoxicating  liquors)  at  wholesale  as  well  as 
at  retaU." 

In  a  recent  case  the  Maryland  court  (Gross 
V.  Mayor  of  Baltimore,  111  Md  543,  75  AO. 
346)  concisely  stated  the  rule  that  "the  es- 
sential question  to  be  determined  in  all  such 
cases  is  whether  the  nature  of  the  duty  is 
Imperative  or  discretionary.  If  it  be  the 
former  the  writ  will  be  granted  or  not  ac- 
cording to  the  merits  of  the  case,  but  if  it 
be  the  latter  the  writ  will  not  be  granted  at 
all."  And  to  that  effect  is  our  statute  (sec- 
tion 3641,  (3omp.  Laws  1907),  which  provides 
that  the  writ  may  issue  to  any  inferior  tribu- 
nal, board,  etc.,  "to  compel  the  performance 
of  an  act  which  the  law  specifically  enjoins 
as  a  duty  resulting  from  an  office,  trust,  or 
station;  or  to  compel  the  admission  of  a 
party  to  the  use  and  enjoyment  of  a  right  or 
office  to  which  he  is  entitled  and  from  which 
he  is  unlawfully  precluded  by  such  inferior 
tribunal,  board,"  etc.  To  entitle  the  respond- 
ent to  the  writ,  it  therefore  is  incumbent  up- 
on him  to  show  that  the  granting  of  a  li.cense 
to  him  to  sell  intoxicating  liquors  at  retail 
at  Devil's  Slide,  the  particular  place  named 
in  his  petition,  was,  under  the  facts  alleged, 
spedflcally  enjoined  by  law  upon  the  de- 
fendants as  a  duty  resulting  from  their  of- 
fice as  county  commissioners,  or  that  their 
refusal  unlawfully  precluded  him  from  the 


enjoyment  of  a  right  to  whick  he  was  enti- 
tled. 

Section  1242,  Comp.  Laws  1907,  relating  to 
intoxicating  liquors,  is  as  follows:  "No  per- 
son shall  manufacture,  sell,  barter,  deal  out, 
or  otherwise  dispose  of  any  spirituous,  vi- 
nous, malt,  or  other  intoxicating  liquors,  with- 
out first  obtaining  from  the  board  of  county 
commissioners  of  the  county,  or  city  council 
of  the  city,  or  board  of  trustees  of  the  town 
in  which  he  intends  to  do  business,  a  license 
therefor,  as  hereinafter  provided." 

By  section  1243  It  is  provided  that:  "The 
boards  of  county  commissioners  In  their  re- 
spective counties,  and  the  city  councils  in 
their  respective  cities,  and  the  boards  of 
trustees  in  their  respective  towns,  are  here- 
by authorized  to  grant  licenses,  as  contem- 
plate4  in  section  1242,  to  any  person  over  the 
age  of  twenty-one  years,  upon  an  application 
being  made  for  such  license,  by  petition 
signed  by  the  applicant  and  filed  with  the 
county  clerk,  city  recorder,  or  town  clerk, 
as  the  case  may  l>e.  Said  petition  must  state 
definitely  the  particular  place  at  which  any 
of  the  liquors  named  in  section  1242  are  in- 
tended to  be  manufactured,  sold,  bartered, 
dealt  out,  or  otherwise  disposed  of,  and 
whether  the  applicant  Intends  to  carry  on  a 
retail  or  witoiesale  business." 

It  is  further  provided  by  that  section  that, 
before  a  license  is  granted,  the  applicant 
shall  execute  a  bond  with  two  or  more  sure- 
ties In  a  sum  not  less  than  $500  and  not 
more  than  $1,<X)0,  to  be  fixed  and  approved 
by  the  board  of  county  commissioners,  etc., 
and  conditioned,  as  in  that  section  provided, 
that  during  the  continuance  of  his  license  he 
will  not  allow  gambling  with  cards,  dice,  or 
other  device  or  implements,  that  he  will  keep 
an  orderly  and  well-regulated  house,  and 
that  he  will  pay  all  damages,  fines,  and  for- 
feitures which  may  be  adjudged  against  him 
under  the  provisions  of  the  title  relating  to 
intoxicating  liquors. 

By  section  1244  the  county  commissioners, 
etc.,  are  given  the  power  to  determine  the 
amount  of  the  license,  which  shall  not  be  less 
than  1400  for  a  period  of  one  year,  and  the 
time  for  which  it  is  granted  wiilcb  shall  not 
be  for  a  longer  period  than  one  year,  nor 
less  than  three  months.  And  by  section 
1245  it  is  further  provided  that  "any  applica- 
tion for  such  license  may  be  refused  for 
good  cause,,  in  the  discretion  of  the  board  of 
trustees  of  the  town,  the  city  council  of  the 
city,  or  the  board  of  county  commissioners  of 
the  county,"  etc. 

It  is  in  effect  contended  by  respondent  that 
when  an  application  for  a  license  in  conform- 
ity with  the  statute  Is  made  and  the  appli- 
cant shows  himself  to  possess  the  qualifica- 
tions requisite  for  the  issuing  of  a  license 
under  the  statute,  it  then  becomes  the  im- 
perative duty  of  the  commissioners  to  grant 
the  license,  and  that  they  cannot  lawfully, 
In  the  exercise  of  any  other  discretion,  re- 
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fuse  It.  And-  be  Is  required  to  take  such 
a  position,  else  the  complaint  does  not  show 
a  plain  legal  duty  resting  upon  the  conimls- 
Bioners  to  grant  the  license. 

We  do  not  think  that  under  the  statute  the 
commissioners  are  bonnd  to  issue  a  license 
to  every  one  applying  for  It,  though  the  ap- 
plication be  made  in  conformity  with  the 
statute  and  the  applicant  found  to  possess 
all  the  qualifications  requisite  for  the  issu- 
ance of  a  license.  And  such  is  the  effect  of 
the  holding  in  the  case  of  Perry  v.  City 
Council,  7  Utah,  143,  25  Pac.  739,  998,  11 
L.  R.  A.  446.  In  that  case  the  granting  of  a 
license  upon  an  application  made  in  conform- 
ity with  the  requirements  of  the  statute  and 
the  ordinances  of  the  city  was  refused  by  the 
council  without  assigning  any  reason  there- 
for. Upon  an  application  for  a  writ  ot.  man- 
damus to  compel  the  council  to  issue  a  li- 
cense to  the  applicant  the  writ  was  denied 
on  the  ground  that  the  granting  or  refusing 
of  a  license  was  within  the  discretion  of  the 
council.  The  then  powers  conferred  upon  the 
council,  and  the  ordinances  of  the  city  relat- 
ing to  the  issuing  of  such  licenses,  were,  as 
appears  in  the  statement  of  the  case,  sim- 
ilar to  those  conferred  upon  the  county  com- 
missioners, and  the  present-  statutes,  hereto- 
fore referred  to,  with  the  exception  that  the 
latter  in  express  terms  confer  upon  the  com- 
missioners a  discretion  to  refuse  the  grant- 
ing of  a  license.  In  that  case,  Mr.  Justice 
Zane,  in  dellTering  the  preraillng  opinion, 
and  in  holding  that  the  council  had  confer- 
red upon  it  "a  wide  discretion"  in  the  mat- 
ter, said:  "It  Is  apparent  from  the  act  un- 
der consideration  that  the  intention  of  the 
Legislature  in  conferring  on  the  city  coun- 
cil the  power  to  regulate  the  sale  of  liquor 
was  to  enable  that  body  to  protect  society 
from  the  evils  attending  it.  The  benefit  of 
the  dealer  was  not  the  chief  end,  therefore 
the  duty  of  the  council  with  respect  to  him 
must  depend  largely  on  the  good  of  the  neigh- 
borhood." 

He  further  approvingly  referred  to  the 
cases  of  Muller  v.  Com'rs,  89  N.  C.  172,  and 
State  V.  Holt  County  Court,  39  Mo.  521, 
where  it  was  held  that  even  though  the  ap- 
plication for  a  liquor  license  was  made  in 
conformity  with  the  requirements  of  the 
statute,  and  the  party  applying  possessed  all 
the  required  qualifications  for  the  Issuance 
of  a  license  under  the  statute,  still  the  com- 
niissioners,  and  the  county  court,  upon  whom 
was  conferred  the  power  to  grant  liquor  li- 
censes, could,  in  the  exercise  of  their  dis- 
cretion, refuse  to  grant  It.  In  those  cases 
the  statute  conferred  no  wider  discretion  up- 
on those  authorized  to  grant  licenses  than  is 
conferred  by  our  statute  upon  the  board  of 
county  commissioners.  If  upon  an  applica- 
tion for  a  license  made  In  conformity  with 
the 'Statute,  and  the  applicant  shown  to  pos- 
sess all  the  qualifications  requisite  for  the 
Issuing  of  a  license,  the  county  commission- 
ers have  no  discretion  to  refuse  the  granting 


of  the  license,  then,  upon  application,  might 
the  commissioners  be  obliged  to  grant  a  li- 
cense to  sell  intoxicating  liquors  at  every  set- 
tlement, or  neighborhood,  or  cross-roads,  in 
the  county;  and  not  only  one  or  a  half  a 
dozen  at  each  place,  bnt  as  many  more  as 
there  were  persons  showing  themselves  so 
qualified  and  applying  for  a  license.  The 
Legislature  undoubtedly  vested  the  county 
commissioners  with  the  power  of  passing  up- 
on applications  for  permission  to  sell  intoxi- 
cating liquors.  In  passing  upon  such  ques- 
tion they  may  not  only  consider  whether  the 
applicant  is  21  years  or  more  of  age,  whether 
bis  application  is  in  due  form,  and  whether 
his  proposed  bond  is  good  and  sufficient,  but 
also  whether  the  person  applying  for  the 
license  Is  a  pr<^>er  person  to  be  intrusted 
with  the  conduct  of  such  business,  wheth^ 
the  place  proposed  to  engage  In  the  bushiess 
is  suitable,  whether  th»  demands  of  the  pub- 
lic require  such  accommodations  at  such 
place,  and  they  may  also  take  into  consld^- 
ation  many  other  questions  involving  th« 
safety,  peace,  good  order,  morals,  and  public 
good  of  the  neighborhood  or  community  in 
which  it  Is  proposed  to  engage  in  the  busi- 
ness. 

That  there  are  certain  dangers  and  evlU 
attending  the  business  of  selling  intoxicating 
liquors  is  generally  conceded  and  recognized. 
Mr.  Justice  Field,  in  tbe  case  of  Crowley  v. 
Christensen,  137  U.  S.  86,  11  Sup.  Ct  13,  34 
L.  Ed.  620,  said:  "There  is  no  inherent  right 
in  a  citizen  to  sell  intoxicating  Uqnor  by  re- 
tall  ;  It  is  not  a  privilege  of  a  citizen  of  the 
state  or  of  a  citizen  of  the  United  States. 
As  it  is  a  business  attended  with  danger  to 
the  community.  It  may,  as  already  said,  be 
entirely  prohibited,  or  be  permitted  under 
such  conditions  as  will  limit  to  the  utmost 
its  evils.  The  manner  and  extent  of  regula- 
tion rest  in  the  discretion  of  the  governing 
authority.  That  authority  may  vest  in  such 
officers  as  It  may  deem  proper  the  power  of 
passing  upon  applications  for  permission  to 
carry  it  on,  and  to  issue  license  for  that  pur- 
pose." And,  as  we  have  seen,  by  our  stat- 
ute a  wide  discretionary  power  is  conferred 
upon  the  board  of  county  commissioners  in 
passing  upon  applications  for  licenses  to  sell 
intoxicating  liquors  within  their  territorial 
Jurisdiction.  When  an  application  tor  a 
license  Is  made  to  them,  it  unqnestionably  is 
their  duty  to  consider  it,  to  make  proper 
inquiry  concerning  it,  and,  upon  the  responsi- 
bility of  their  official  oath,  to  reach  a  de- 
termination. But  the  duty  of  the  commis- 
sioners in  the  premises  to  grant  licenses  is 
not  imperative  and  mandatory.  It  Is  dis- 
cretionary. 

In  State  v.  Board  of  Com'rs,  60  Minn.  510^ 
62  N.  W.  1135,  the  court  said:  "Whether  a 
license  to  sell  intoxicating  liquors  shall  be 
granted  or  refused  rests  in  tbe  discretion  of 
tbe  board  of  county  commissioners  in  tibe 
exercise  of  which  .  they  act  Judicially  and 
not  ministerially,  and  therefore  their  action 
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cannot  be  controlled  or  reviewed  by  manda- 
mus." And  In  State  ex  rel.  Howie  t.  Com- 
mon Conncll  of  Nortbfield,  94  Minn.  84,  101 
N.  W.  1064,  that  court  again  said:  "The 
provisions  of  the  charter*  vest  In  the  common 
council  authority  "to  regulate  and  control  the 
sale  of  Intoxicating  liquors  within  the  city, 
and  in  exercising  that  authority  the  coun- 
cil Is  clothed  with  discretionary  powers,  the 
exercise  of  wblcb  cannot  be  controlled  by  the 
courts.  The  power  to  regulate  and  control 
Includes  the  power  to  do  all  that  Is  deemed. 
In  the  Judgment  of  the  council,  for  the  best 
Interests  of  the  municipality  and  its  inhab- 
itants. It  necessarily  confers  the  power  to 
refuse  a  license,  or  to  limit  the  number  of 
licenses  to  be  granted,  when,  in  the  Judg- 
ment of  the  conncll,  the  welfare  of  the  city 
suggests  such  action." 

In  Stanley  ▼.  Monnet,  34  Kan.  708,  9  Pac. 
755,  the  court  said:  "We  think  the  motion 
to  quash  must  be  sustained.  The  probate 
Judge  is  vested  by  the  statute  with  discre- 
tionary power  in  granting  permits  (to  sell  in- 
toxicating liquors  by  drug^ts),  and  the  duty 
to  do  so  is  not  peremptory  and  absolute.  It 
is  not  claimed  that  the  probate  Judge  refus- 
ed to  receive  or  consider  the  application  pre- 
sented. He  has  heard  the  application,  and 
determined  not  to  grant  the  same.  He  re- 
fuses to  give  his  reasons  therefor,  but  that 
Is  immaterial;   he  has  acted." 

In  Ramagnano  v.  Crook,  85  Ala.  226,  3 
South.  845,  the  court  said:  "In  Dunbar  v. 
Frazer,  78  Ala.  638,  It  was  held  that  the 
Judge  of  probate,  in  granting  or  refusing  a 
license  to  retail  spirituous  liquors  under  the 
act  of  February  17,  1885,  acts  In  a  quasi 
Judicial  capacity,  whether  the  application 
is  or  is  not  conteste<^  and  that  bis  action 
cannot  be  reviewed  or  controlled  by  man- 
damus. A  mandamus  will  be  Issued  to  com- 
pel a  judicial  ofBcer  to  act,  when  it  is  his 
duty,  and  be  refuses,  but  not  to  direct  him 
how  to  act.  In  the  present  case,  the  Judge 
of  probate  acted;  and  the  sufficiency  of  the 
reasons  for  his  action  cannot  be  reviewed  by 
mandamus,  though  they  may  be  erroneous." 
These  views  are  also  supported  by  the  fol- 
lowing cases:  Bx  parte  Whlttlngton,  34  Ark. 
394;  State  v.  Stiff,  104  Mo.  App.  685,  78  S. 
W.  675;  Devin  v.  Belt,  70  Md.  352,  17  Atl. 
375;  Eve  v.  Simon,  78  Ga.  120;  Malmo's  Ap- 
peal. 72  Conn.  1,  43  Atl.  485;  Batters  v.  Dun- 
ning, 49  Conn.  479;  State  v.  Bonnell,  119 
Ind.  404,  21  N.  B.  1101;  Swift  v.  People,  63 
m.  App.  453;  Barnes  v.  County  Com'rs,  135 
N.  C.  27,  47  S.  E.  737;  People  v.  Murphy,  65 
App.  Dlv.  123,  72  N.  Y.  Supp.  473;  Burke 
v.  County  Com'rs,  18  S.  D.  190,  99  N.  W. 
1112. 

It  Is  not  averred  here  that  the  commission- 
ers refused  to  examine  or  consider,  or  act 
upon,  the  application.  To  the  contrary  it  Is 
averred  in  the  complaint  that  the  application 
"was  acted  upon  by  said  defendants  In  due 
and  regular  meeting  of  said  board  of  county 
commissioners,  and  by  them  refused  and  not 


granted."  These  cases,  to  a  large  extent 
proceed  upon  the  theory  that  the  retail  traf- 
flc  of  intoxicating  liquors  is  one  which  con- 
fessedly requires  to  be  kept  in  prudent  bands, 
and  that  where  the  Legislature  conferred 
the  power  upon  authorities  to  regulate,  re- 
strict, and  control  the  traffic,  and  the  power, 
in  passing  upon  applications,  to  grant  or  re- 
fuse licenses  In  their  discretion  undefined 
and  nnprescribed  by  the  Legislature,  the 
responsibility  for  the  proper  conduct  of  such 
business  rests  with  such  authorities;  and, 
in  the  language  of  the  court  in  Ex  parte 
Whlttlngton,  supra,  if  they  do  not  act  with 
a  view  to  the  public  interests,  the  Legisla- 
ture may  take  away  their  power  and  discre- 
tion, or  the  people  may  elect  more  satisfac- 
tory officers  Upon  whom  such  power  and  dis- 
cretion has  been  conferred;  and  in  the  lan- 
grnage  of  the  federal  court  in  the  case  of  In 
re  Hoover  (D.  C.)  30  Fed.  51,  that  the  state 
may  authorize  the  sale  of  spirituous  liquors 
on  such  terms,  by  such  persons,  and  at  such 
places,  as  it  thinks  proper,  "and  if  it  may  do 
this  directly,  may  It  not  delegate  to  others 
the  exercise  of  the  power?  It  has  simply 
delegated  a  portion  of  its  sovereignty  to  the 
county  commissioners  of  Chatham  county. 
The  commissioners,  in  the  exercise  of  that 
sovereignty,  refuse  a  license  to  the  petitioner. 
The  discretion  must  rest  somewhere.  The 
state  might  have  exercised  it.  It  Intrusts 
its  discretion  to  the  board  of  county  com- 
missioners, and,  as  I  have  said,  by  the  terms 
of  the  grant,  this  discretion  is  final  and  not 
reviewable.  This  power  is  inseparable  from 
the  sovereignty  of  the  state." 

We  are  not  unmindful  of  rulings  made 
that  even  though  a  licensing  board  may  be 
vested  with  a  discretion  in  the  matter  of 
granting  licenses,  it  cannot  act  arbitrarily  or 
capriciously  in  refusing  to  issue  a  license, 
and  that  where  it  is  made  to  appear  that  an 
applicant  is  entitled  to  a  license  upon  a  com- 
pliance with  the  statutory  requirements,  and 
the  action  of  the  board  is  of  such  a  character. 
Issuance  of  the  license  may  be  compelled  by 
mandamus  (Joyce  on  Intoxicating  Liquors, 
§  271),  and  the  allegations  contained  in  the 
complaint  that  the  refusal  of  the  defendants 
to  grant  plaintlfT  a  license  was  not  based 
"upon  any  defect  in  said  application,  nor. 
upon  any  other  reason,  except  that  the  board 
was  opposed  to  the  granting  of  any  liquor 
license  in  said  county."  Even  though  it  be 
conceded  that  the  discretion  conferred  upon 
the  commissioners  cannot  be  exercised  arbi- 
trarily or  capriciously,  and  that  the  allega- 
tion referred  to  Is  sufficient  to  show  the  dis- 
cretion to  have  been  exercised  in  such  man- 
ner, still,  before  the  respondent  is  in  a  posi- 
tion to  complain,  it  is  essential  for  him  to 
show  by  proper  averments  that  a  plain  legal 
duty  rested  upon  the  commissioners  to  grant 
a  license  to  him.  In  this  connection  we  must 
not  lose  sight  of  the  action  of  the  court  in- 
voked by  plaintiff.  It  was  not  that  the  com- 
missioners bad  refused  to  examine  or  con- 
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sider,  or  act  apon,  his  petition,  or  that  their 
determination  was  the  outcome  or  result  of 
no  or  au  improper  examination  or  considera- 
tion, but  that  they,  in  a  due  and  regular 
meeting  of  the  board,  had  acted  on  it,  and 
refused  to  grant  the  plaintiff  a  license  upon 
Insufficient  reasons,  and  hence  the  action  of 
the  court  was  invoked  to  compel  the  commis- 
sioners to  issue  a  license  to  him,  or  show 
cause  why  they  should  not  do  so.  If  upon 
the  filing  of  a  petition  for  a  license  in  con- 
formity with  the  statute,  and  a  showing 
that  the  applicant  i)ossessed  all  the  qualifica- 
tions requisite  for  the  issuing  of  a  license,  a 
plain  legal  duty  was  Imposed  upon  the  com- 
missioners to  issue  a  license,  and  they  ar- 
bitrarily or  capriciously  refused  to  do  so, 
then  mandamus  might  well  lie  to  compel  the 
Issuance  of  it.  But  the  statute  does  not  im- 
pose a  duty  upon  the  commissioners  to  issue 
a  license  upon  such  couditlous  or  findings, 
or  upon  conditions  set  forth  in  the  allega- 
tions of  the  complaint,  that  the  plaintiff  bad 
filed  a  petition  or  application  with  the  coun- 
ty clerk  for  a  license  in  which  the  place  pro- 
posed to  sell  intoxicating  liquors  at  retail 
was  designated,  and  had  presented  a  proper 
bond  with  good  and  suflScient  sureties.  And 
we  may  again  say,  as  was  said  by  the  court 
In  Barnes  v.  Commissioners,  supra,  "the 
Judgment  of  the  court  is  based  entirely  upon 
the  theory  that  after  finding  that  the  ap- 
plicant is  a  fit  person  and  that  the  building 
is  suitable,  and  the  other  recited  facts,  the 
commissioners  hare  no  discretion  left  In  the 
matter.  This  is  an  error,  for  the  statute  ex- 
pressly provides  that  even  though  when  those 
facts  are  found  the  commissioners  map  grant 
license,  and  not  that  tbey  mu«t  do  so."  Our 
statute  merely  "authorized"  the  county  com- 
missioners to  grant  licenses  to  sell  intoxicat- 
ing liquors.  It  does  not  In  express  terms  re' 
quire  or  command  them  to  do  so.  The  use  of 
the  word  "authorized"  in  such  a  statute  is 
permissive,  not  mandatory. 

In  construing  a  statute  "authorizing  and 
empowering"  the  mayor  to  grant  theatrical 
licenses,  the  New  York  court,  in  the  case  of 
People  V.  Grant,  58  Hun,  455,  12  N.  Y.  Supp. 
879,  observed:  "The  rule  undoubtedly  is 
that  where  public  bodies  or  officers  are  em- 
powered to  do  that  which  the  public  Inter- 
ests require  to  be  done,  and  adequate  means 
are  placed  at  their  disposal,  the  proper  exe- 
cution of  the  power  may  be  insisted  upon, 
though  the  statute  conferring  it  is  only  per- 
missive in  Its  terms.  •  »  •  But  why,  it 
may  be  asked,  should  this  construction  be 
given  to  the  act  under  consideration?  What 
public  interest  demands  that  the  mayor 
should  be  required  under  all  circumstances 
to  accept  the  fee  and  grant  the  license?  It 
seems  to  me  that  it  is  quite  the  «ther  way. 
The  public  good  clearly  requires  that  the 
permissive  words  in  question  should  be  read 
in  the  natural  and  ordinary  sense."  Such 
ruling  was  later  approved  by  the  same  court 
in  the  case  of  People  t.  Murphy,  supra. 


Even  though  it  may  be  said  that  under  the 
statute  a  duty  Is  implied  to  license  some  one, 
yet  tliere  is  nothing  In  the  statute  which  can 
properly  be  construed  as  imposing  a  legal 
duty  to  license  any 'particular  person.  And 
certainly  no  duty  is  imposed  upon  the  com- 
missioners to  grant  a  license  within  the 
range  of  their  power  to  all  who  may  apply 
and  show  qualifications  requisite  for  the  is- 
suing of  a  license.  It  may  again  be  observ- 
ed, as  was  said  by  the  court  In  the  case  of 
Barnes  v.  Commissioners,  supra,  that  "while 
their  discretion  Is  not  an  arbitrary  one,  this 
is  far  from  proving  that  the  courts  can  by 
writ  of  mandamus  coerce  the  commissioners 
in  exercising  that  discretion  In  favor  of  any 
particular  person,  or  in  any  particular  way. 
If  the  case  of  Attorney  General  v.  Justices 
[27  N.  C.  315]  decides  anything,  it  certainly 
decides  that  a  mandamus  will  not  be  issued 
for  the  t)nrpose  of  compelling  the  body  in- 
vested with  the  discretion  of  granting  or  re- 
fusing a  license  to  issue  a  license  to  a  per- 
son whose  application  has  been  rejected  by 
them.  In  that  case  the  Justices  refused  the 
application  upon  the  single  ground  that  their 
power  to  do  so  was  absolute.  No  stronger 
case  for  a  mandamus,  if  one  can  issue  in 
any  case,  could  have  been  presented,  and  yet 
the  court  adjudged  that  'because  this  is  not 
a  case  for  a  mandamus,  the  judgment  of  the 
court  must  be  reversed,  and  the  motion  for 
a  peremptory  mandamus  is  refused.' " 

The,  Legislature  saw  fit  not  to  prescribe 
the  conditions  upon  which  the  commission- 
ers were  required  to  grant  liquor  licenses. 
Should  the  courts,  by  mandamus,  compel  or 
coerce  them  to  do  so  upon  certain  assumed 
or  existing  conditions,  tbey  would  but  do 
what  the  Legislature  Itself  saw  fit  not  to  do. 
No  one  has  an  unqualified  or  Inherent  right 
to  carry  on  the  business  of  selling  intoxi- 
cating liquors  at  retail,  nor  a  vested  right 
to  do  BO  which  be  may  ask  to  be  enforced; 
nor  can  It  be  said  that  it  concerns  or  pro- 
motes the  public  Interests  for  any  one  to  ex- 
ercise It.  Ex  parte  Whittlngton,  supra; 
Malmo's  Appeal,  supra.  And,  as  said  by  the 
court  In  the  case  of  State  ex  rel.  v.  Stiff, 
supra,  "the  business  of  selling  liquor  is  not 
a  right  and  cannot  be  likened  to  the  ordinary 
callings  of  life;  that  It  is  a  mere  privilege 
to  be  granted  or  withheld  at  the  exclusive 
discretion  of  the  body  empowered  to  license." 
The  refusal  of  a  license  to  plaintiff,  there- 
fore, did  not  unlawfully  preclude  him  from 
the  enjoyment  of  a  right  to  which  he  was  en- 
titled. 

As  already  observed,  when  an  application 
Is  made  to  the  county  commission  era  for  a 
license,  they  may  not  refuse  to  examine  or 
consider  it,  or.  without  examination  or  con- 
sideration, arbitrarily  or  caprldonsly  reject 
It.  When  the  application  is  properly  made  in 
conformity  with  the  statute,  it  is  their  legal 
duty  to  examine  and  consider  It,  to  make 
proper  inquiry  concerning  it,  and  to  reach  a 
decision  or  determination  as  the  result  or 
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ontcome  of  sach  exnmtnatlon,  consideration, 
and  Inquiry.  When  they  have  done  that  they 
have  discharged  their  official  duty,  so  far  as 
the  courts  hare  any  power  to  control  thein  in 
the  premises.  If,  as  the  result  of  such  a  de- 
termination, they  reach  a  conclusion  to  grant 
or  refuse  a  license  to  an  applicant,  tbey  are 
not  answerable  to  the  courts  for  their  con- 
duct and  discharge  of  duty,  but  to  the  people 
who  conferred  the  power  upon  them  to  reg- 
ulate and  control  the  liquor  traffic  and  cloth- 
ed them  with  the  discretion  to  grant  or  re- 
fuse liquor  licenses.  It  is  only  upon  aver- 
ments and  proof  that  they,  arbitrarily  and 
capriciously  disapproved  and  rejected  an  ap- 
plication without  examination,  consideration, 
and  inquiry  that  the  courts  may  interfere, 
and  then  not  to  direct  them  how  to  act  or  to 
decide  the  matter,  or  to  compel  or  coerce 
them  to  issue  or  refuse  a  license  to  any  par- 
ticular person  upon  certain  assumed  or  ex- 
isting conditions.    . 

We  are  of  the  opinion  that  under  the  stat- 
ute, and  upon  the  facts  alleged  In  the  com- 
plaint, it  is  not  made  to  appear  that  a  plain 
legal  duty  was  Imposed  upon  the  commission- 
ers to  Issue  a  license  to  the  plaintiff  upon  his 
application,  or  thnt  their  refusal  to  do  so 
unl.-iwfully  precluded  him  from  enjo.ving  a 
rlsbt  to  which  he  was  entitled,  and  therefore 
the  court  erred  In  overruling  the  demurrer. 

For  additional  reasons  weare  also  of  the 
opinion  that  the  court  erred  in  rendering 
judgment  on  the  pleadings  and  findings.  The 
plaintiff  contends  that  he  was  entitled  to  a 
Judgment  on  the  plendlngs  on  the  ground 
thnt  the  defendants  had  failed  to  specifically 
deny  the  allegation  In  the  complnljit  that 
the  llcei'se  was  re'used  plaintiff  for  the  rea- 
son that  they  were  opposed  to  the  granting 
of  any  license  to  sell  Intoxicating  liquors 
in  the  county.  Here  again,  the  relief  sought 
by  plaintiff  by  his  complaint  mrst  be  kept 
lo  mind.  It  wns  to  compel  the  defendants  to 
issue  a  license  to  him  to  sell  I'-toxlcatlns 
liquors  at  retail  at  a  particular  place.  Devil's 
Slide,  or  show  cause  why  they  shovld  not  do 
80.  In  response  to  the  alternative  writ  to 
grant  a  license  to  the  plaintiff  for  such  pur- 
pose or  show  cause,  the  defendants,  among 
other  things  In  their  verified  answer,  alleged 
that  the  plaintiff  in  the  conduct  of  such  busi- 
ness at  such  place,  and  in  pursuance  of  a 
license  theretofore  issiied  to  hira,  knowingly 
and  repeatedly  permitted  Intoxicating  liquors 
to  be  sold  and  dispo.sed  of  on  Sunday,  and 
there  upon  his  premises  where  such  business 
was  conducted  knowingly  and  repeatedly  per- 
mitted gambling  to  be  carried  on  by  menus 
of  cards,  slot  machines,  and  other  devices,  in 
violation  of  law,  and  that  if  another  license 
were  issued  to  him  he  would  continue  to  car- 
ry on  the  business  with  such  violations  of 
the  law.  The  undoubted  effect  of  such  aver- 
ments was  that  the  plaintiff  was  not  a  suit- 
able person  to  be  Intrusted  with  the  conduct 
of  the  business,  and  unqnestionably  was  a 
showing  of  good  cause  why  the  court  should 


not  by  mandamus  direct  a  license  to  be  is- 
sued to  him.  The  plaintiff,  by  his  motion  for 
Judgment  on  the  pleadings,  at  least  for  thS 
purposes  of  the  motion,  admitted  the  truth 
of  the  facts  thus  averred  by  the  defendants. 
The  only  Judgment  which  the  court  could 
have  rendered  for  the  plaintiff,  on  the  mo- 
tion, was  to  direct  the  defendants  to  issue  a 
license  to  him  in  accordance  with  the  al- 
legations and  prayer  of  the  complaint.  But 
confessedly  such  a  Judgment  could  not  prop- 
erly have  been  rendered  by  the  court  in  the 
face  of  the  averments  contained  in  the  veri- 
fied answer.  Such  averments  did  not  contro- 
vert only  a  part  of  the  cause  of  action  alleged 
in  the  complaint,  but  constituted  a  complete 
defense. 

The  court  in  effect  made  two  inconsistent 
orders,  or  rendered  two  inconsistent  Judg- 
ments. First,  the  court,  after  being  "suffi- 
ciently advised,"  made  an  order  granting 
plaintiffs  motion  for  Judgment  on  the  plead- 
ings, which  indirectly,  and,  were  it  not  for 
the  subsequent  order  or  Judgment  of  the 
court,  directly  required  and  commanded  the 
defendants  to  issue  a  license  to  the  plaintiff 
as  prayed  for  In  his  complaint,  and  which 
was'  a  ruling  that  the  cause  or  cau9es  aver- 
red in  their  answer  why  they  had  not  done 
so,  was  no  cause.  Then  the  court,  without 
evidence  or  further  proceedings,  made  find- 
ings of  facts,  that  the  allegations  of  the 
complaint  were  true,  and  upon  such  findings 
made  an  order,  or  rendered  a  Judgment,  re- 
manding the  case  back  to  the  defendants,  in 
effect,  to  proceed  and  determine  whether  the 
verified  answer  filed  by  them  was  true  or  not, 
and  "whether  the  plaintiff  has  complied  with 
the  provisions  of  law  relating  to  the  granting 
of  liquor  licenses,  whether  or  not  be  is  a 
suitable  person  to  whom  a  liquor  license  for 
the  sale  of  Intoxicating  liquors  nt  retail  at 
the  place  petitioned  for  should  be  granted, 
add  whether  or  not  for  any  other  reason  ap- 
plicable to  the  granting  of  this  particular 
liquor  license,  the  said  license,  in  the  exer-' 
else  of  their  discretion,  should  or  should  not 
be  granted,"  and  admonished  and  directed 
them  that  they  must  not  refuse  to  grant  the 
license  off  the  ground  that  tbey  were  opposed 
to  the  granting  of  licenses  to  sell  Intoxicating 
liquors  in  the  county.  Such  a  Judgment  was 
not  responsive  to,  nor  in  accordance  with,  the 
pleadings.  As  before  observed,  the  complaint 
does  not  proceed  upon  the  theory  that  the 
defendants  had  refused  to  consider  or  exam- 
ine the  application,  or  to  act,  or  to  proceed 
to  a  decision  or  determination,  but  upon  the 
theory  that  the  plaintiff,  upon  the  filing  of 
his  petition  with  the  county  clerk  for  a  li- 
cense in  conformity  with  the  statute,  and  the 
presentation  of  a  proper  bond  as  required  by 
the  statute,  was  entitled  to  a  license,  and 
that  a  plain  legal  duty  was  imposed  upon  the 
defendants  to  grant  it,  and  that  their  refusal 
to  do  so  was  based  upon  insufficient  reasons 
or  invalid  grounds,  and  hence  the  action  of 
the  court  was  invoked,  by  mandamus,  to  corn- 
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maod  and  compel  the  defendants,  not  to  hear 
and  determine  whether  the  plaintiff  was  en- 
titled to  a  license,  but  to  issue  one  to  blm. 

We  are  of  the  opinion  that  the  Judgment 
of  the  court  below  ought  to  be  reversed  and 
the  case  remanded  to  the  district  court,  with 
directions  to  dismiss  the  action.  It  is  so  or- 
dered.   Cost  to  appellants. 

FRICK  and  McCARTT,  JJ.,  concur. 


(38   Utah.   440) 

PAGE  T.  COMMERCIAL  NAT.   BANK   OF 
SALT  LAKE  CITY  et  ai. 

(Supreme  Court  of  Utah.    Jan.  5.  1911.    Re- 
hearing Denied  Jan.  23,  1911.) 

1.  Appeabancb  (§  19*)  —  General  Appear- 
ance—Filino  or  General  Demubrix  to 
Complaint. 

Under  the  express  provUions  of  Comp. 
Laws  1907,  i  3334,  the  filing  of  a  general  de- 
murrer to  a  complaint  constitutes  a  general  ap- 
pearance, sufficient  to  confer  jurisdiction  over 
the  person.  1 

[EM.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  if  79-90 ;   Dec.  Dig.  f  19.*] 

2.  Certiorari  (§  1*)— Grounds. 

Under  Comp.  Laws  1907,  §  3630,  provifling 
that  wheti  an  inferior  tribunal,  or  an  officer, 
exercising  judicial  functions,  has  exceeded  its 
jurisdiction,  and  there  is  no  appeal,  nor  in  the 
judgment  of  the  court  or  judge  a  plain,  speedy, 
and  adequate  remedy,  certiorari  may  l>e  grant- 
ed to  review  the  proceedings,  the  writ  will  be 
granted  by  the  Supreme  Court  only  to  correct 
the  usurpation  or  abuse  of  authority,  and  when 
there  is  neither  an  appeal  nor  other  speedy  and 
adequate  remedy,  by  which  such  usurpation  can 
be  corrected.a 

[Ed.   Note.— For  other  cases,   see  Certiorari, 
Cent  Dig.  i  1;  Dec  Dig.  §  l.»] 

8.  Cebtiorabi  (S  5*)— Grounds. 

When  service  of  summons  is  assailed  as  in- 
sufficient to  confer  on  the  district  court  juris- 
diction over  the  person,  the  question  as  to  the 
sufficiency  of  service  must  be  submitted  to  the 
court  in  which  the  action  is  commenced  for  de- 
cision, it  having  jurisdiction  for  such  purpose, 
and  as  mere  errors  or  irregularities  of  such 
court,  where  jurisdiction  exists,  cannot  be  re- 
viewed except  on  appeal,  if  the  court  erred  in 
holding  that  the  service  conferred  jurisdiction, 
or  in  holding  that  certain  conduct  or  statements 
of  the  person  served  or  bis  counsel  in  open  court 
constituted  a  general  appearance  whereby  the 
court  acquired  jurisdiction  over  such  person, 
such  errors  cannot  be  reviewed  by  certiorari. 

[Ed.  Note. — For  other  cases,   see  Certiorari, 
Cent.  Dig.  |J  5,  6 ;   Dec.  Dig.  f  5.»J 

4.  Cebtiorabi   (§   5*)— Grounds— Review    of 

JCBI8DICriON--GENEBAL    APPEABANCE. 

While  a  special  appearance  may  be  suffi- 
cient to  preserve  the  right  to  a  review  on  appeal, 
thongh  a  general  appearance  has  also  been  made, 
the  special  appearance  cannot  operate  to  prevent 
the  court  from  acquiring  jurisdiction  over  the 
person  and  thus  to  preclude  a  review  of  the 
question  of  jurisdiction  by  certiorari. 

[Ed.  Note.— For  other  cases,   see  Certiorari, 
Cent.  Dig.  18  5,  6;   Dec.  Dig.  {  5.»] 


>  Parnsworth  v.  U.  P.  Coal  Co.,  82  tJtah,  112,  8$  Pac. 
74;    Stone  v.  TJ.  P.  Ry.  Co..  32  Utah,  185.  89  Pac.  715. 

«  O.  8.  L.  R.  Co.  V.  District  Court,  30  Utah.  374,  85 
Pac.  362;   Hoffman  v.  Lewis.  31  Utah,  179.  87  Pac.  167. 


5.  Certiobabi   d  !•)— Gbodndb— Rkview   of 

Inteblocutoby  Ruling. 

Certiorari  cannot  he  employed  to  review 
merely  interlocutory  orders  or  rulings,  nor  to 
prevent  threatened  wrongs,  but  under  statutes 
similar  to  Comp.  Laws  1907,  f  3630,  allowing 
the  writ  when  an  inferior  tribunal  or  officer 
exercising  judicial  functions  has  exceeded  its 
or  bis  jurisdiction,  and  there  is  no  appeal,  nor 
any  plain,  speedy,  and  adequate  remedy  in  the 
judgment  of  the  court  or  judge,  the  office  of  the 
writ  is  merely  to  annul  acts  which  are  clearly 
without  or  in  excess  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  {  1;  Dec.  Dig.  {  1.*] 

Certiorari  by  H.  D.  Page  against  the  Com- 
mercial National  Bank  of  Salt  Lake  City, 
and  others.    Writ  quashed. 

M.  E.  Wilson  and  B.  A.  Walton,  for  plain- 
tiff. Henderson,  Pierce,  Crltchlow  &  Bar- 
rette,  for  defendants. 

FRICK,  J.  The  plaintiff  made  an  original 
application  to  this  court  for  a  writ  of  cer- 
tiorari directed  to  the  above-named  defend- 
ants. The  writ  was  Issued  as  prayed  for, 
and  the  defendants  have  duly  complied  with 
the  commands  thereof  by  certifying  to  this 
court  a  transcript  of  all  the  proceedings  had 
In  a  certain  action  pending  in  the  district 
court  of  Salt  Lake  county. 

The  controlling  facts,  In  substance,  are; 
That  on  the  2l8t  day  of  July,  1909,  the  de- 
fendants Commercial  National  Bank  and  H. 
P.  Clark,  as  trustee,  commenced  an  action 
in  the  district  court  of  Salt  Lake  county 
against  a  certain  copartnership  and  a  cor- 
poration. In  the  language  of  the  complaint 
in  that  action  the  defendants  therein  are 
sued  as  "Page  &  Brinton,  a  copartnership, 
and  Utah  Savings  &  Trust  Company,  a  co^ 
poratlon,"  On  the  same  day  the  action  was 
commenced  the  district  court,  upon  applica- 
tion duly  made,  also  Issued  an  order  direct- 
ed to  said  firm  of  Page  &  Brinton  requiring 
it  to  show  cause  by  a  day  fixed  why  a  re- 
ceiver should  not  be  appointed  "pending  the 
trial  of  the  cause  for  all  the  assets  and  prop- 
erty of  the  said  Page  &  Brinton,  a  partner- 
ship with  power  to  take,  receive  and  collect 
all  the  moneys  due  or  to  become  due  to  said 
defendant  partnership  from  any  and  every 
source  whatever."  On  the  same  day  the 
complaint  was  filed  and  the  order  to  show 
cause  as  aforesaid  was  issued,  the  sheriff  of 
Salt  Lake  county  made  return  that  he  served 
the  summons  Issued  In  the  action  and  said 
order  to  show  cause  "upon  Page  &  Brinton, 
a  copartnership,  defendant,  by  delivering  to 
and  leaving  with  David  B.  Brinton,  one  of 
the  copartners,"  a  copy  of  the  summons  and 
also  a  certified  copy  of  the  order  to  show 
cause.  On  the  2d  day  of  August,  1909,  the 
record  shows  that  both  the  plaintiffs  and  the 
defendant  Page  &  Brinton  appeared  in  court 
by  their  respective  attorneys,  and  the  hear- 
ing on  the  order  to  show  cause  was  con- 
tinued to   the  following  day.     The  record 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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■hows,  farther,  that  on  that  day  the  parties 
aforesaid  again  appeared  In  court  by  their 
counsel  and  that  after  hearing  evidence  on 
behalf  of  plaintiffs  the  court  appointed  a  re- 
ceiver as  prayed  for.  Following  this,  on  the 
9th  day  of  August,  and  before  the  time  to 
answer  in  the  action  had  expired,  the  de- 
fendant Page  &  Brinton  appeared  specially 
by  filing  a  motion  in  which  it  assailed  the 
JnrlEdiction  of  the  court  over  the  person  of 
said  Page  &  Brinton  upon  the  grounds  that 
"there  has  been  no  service  upon  said  part- 
nerattip  or  any  member  thereof;"  that  nei- 
ther when  the  action  was  commenced  nor 

.  when  the  pretended  service  of  summons  was 
made  was  there  any  "partnerstiip  known  as 
Page  &  Brinton  composed  of  H.  D.  Page 
and  D.  B.  Brinton  as  alleged  in  plaiutlfCs 
complaint;"  that  the  only  service  of  summons 
that  was  made  in  the  action  was  upon  D.  B. 
Brinton,  wli|[>,  at  the  commencement  of  the 
action  or  at  the  time  the  pretended  service 
was  made  was  not  and  Is  not  now  a  member 
of  the  firm  of  Page  &  Brinton,  and  that  "at 
the  time  of  all  the  matters  referred  to  in 
said  complaint  the  said  D.  B.  Brinton  was 
not,  and  is  not  now,  a  member  of  said  firm." 
The  foregoing  motion  was  supported  by  an 
affidavit,  and  said  Page  &  Brinton  were  giv- 
en until  September  9,  1909,  within  which  to 
file  additional  affidavits  "in  support  of  said 
motion  without  prejudice  to  any  right  they 
now  have  as  to  their  appearance."  On  the 
18th  day  of  August,  1909,  Mr.  Brinton,  one 
01  the  alleged  partners  of  the  firm  of  Page 
&  Brinton,  filed  an  affidavit  in  which  he 
stated  that  prior  to  the  22d  day  of  May, 
1906,  there  was  a  firm  by  the  name  of  Page 
&  Brinton;  that  affiant  was  one  member 
thereof  and  that  H.  D.  Page  was  the  other 
member;  that  on  the  day  aforesaid  affiant 
sold  all  his  interest  in  said  firm  to  said  H. 
D.  Page  and  that  since  said  time  affiant  at 
no  time  was  a  member  of  said  firm.  On  the 
1st  day  of  September  following  H.  D.  Page 
of  Page  &  Brinton  filed  a  motion  whereby 
he  specially  appeared  In  the  action,  and  ask- 
ed the  court  to  quash  and  set  aside  the  pre- 
tended service  of  summons  on  Page  &  Brin- 
ton as  aforesaid  upon  substantially  the  same 
grounds  heretofore  mentioned,  and  upon  the 
farther  ground  that  the  return  as  made  by 
the  sheriff  was  false  and  untrue  in  that  at 
the  time  the  pretended  service  was  made 
"there  did  not  exist  any  firm  or  partnership 

•by  the  name  of  Page  &  Brinton,  nor  was  at 
said  time  David  B.  Brinton  a  copartner  of 
Page  &  Brinton  or  other  agent  of  this  mov- 
er." This  motion  was  supported  by  Mr. 
Page's  affidavit  wherein  he  reiterated  the 
facts  stated  by  Mr.  Brinton  with  respect  to 
the  existence  and  dissolution  of  the  copart- 
nership of  Page  &  Brinton,  and  stated,  fur- 
ther, that  dnce  the  dissolution  of  said  co- 
partnership "affiant  has  been  doing  business 
under  the  style  of  Page  &  Brinton."  Affiant 
further  stated  that  be  alone  was  concerned 
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in  dnd  conducted  said  business  and  that  the 
return  of  the  sheriff  showing  service  on  the 
firm  of  Page  &  Brinton  by  serving  David  B. 
Brinton  as  one  of  the  members  of  said  firm 
was  false  in  that  there  was  no  such  firm  or 
partnership  existing  at  said  time,  and  said 
Brinton  was  not  a  member  thereof,  nor  was 
he  the  agent  of  affiant.  The  motion  of  Mr. 
Page   remained   pending   until   October   23, 

1909,  at  which  time  plaintiff's  counsel  moved 
the  court  for  a  default  as  against  the  firm 
or  copartnership  of  Page  &  Brinton.  Coun- 
sel for  Mr.  Page  insisted  that  the  motion  to 
quash  the  service  of  summons  tiad  precedence, 
and  upon  being  asked  by  the  court  whether 
they  objected  to  the  entering  of  a  default 
against  the  firm  of  Page  &  Brinton  they  said 
that  in  the  sense  that  they  had  a  pending 
motion  that  they  did  so  object  After  con- 
siderable argument  by  counsel  for  both  sides 
upon  the  subj^t  of  whether  the  service  of 
summons  was  sufficient  and  whether  or  not 
Mr.  Page  had  appeared  in  the  action  the 
court  overruled  the  motion  to  quash  the 
service  of  summons,  and  the  attorneys  ap- 
pearing for  Mr.  Page,  upon  their  own  re- 
quest, were  given  "ten  days  In  which  to 
plead  herein."  Thereafter,  on  the  3d  day 
of  November,  1909,  H.  D.  Page  filed  a  gen- 
eral and  special  demurrer  In  the  action,  the 
introductory  part  of  which  reads  as  follows: 
"Comes  now  Hubert  D.  Page,  impleaded  here- 
in as  Page  &  Brinton,  and  specially  appear- 
ing for  the  purpose  of  this  demurrer  only, 

*  *  *  and  without  waiving  his  objections 
to  the  Jurisdiction  of  the  court  over  him,"  de- 
murs on  substantially  the  following  grounds, 
namely:  (1)  That  the  court  "has  not  Jurisdic- 
tion over  the  defendant";  (2)  that  "the  court 
has  no  Jurisdiction  over  the  subject-matter 
of  this  action" ;  and  (3)  that  the  "complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action."  This  demurrer  it  seems 
was  still  pending  when  this  proceeding  was 
commenced.     On  the  9th  day  of  January, 

1910,  counsel  for  plaintiffs  in  the  pending  ac- 
tion served  a  notice,  service  of  which,  using 
defendants'  counsel's  own  language,  was  ac- 
cepted as  the  "attorneys  for  Hubert  D.  Page 
as  Page  &  Brinton."  The  notice  served  as 
aforesaid  notified  said  last-named  attorneys 
that  said  plaintiff's  counsel  would  apply  to 
the  district  court  for  an  order  which,  among 
other  things,  would  require  "that  the  defend- 
ants Hubert  D.  Page  and  David  B.  Brinton 

do    within   days   from   date  of  this 

order  assign  in  writing  to  the  receiver  ap- 
pointed in  this  case  in  due  and  proper  form 
for  the  benefit  of  creditors  and  those  entitled 
thereto  all  the  right,  title,  and  interest  of 
the  said  copartnership,  and  of  each  of  said 
copartners  personally  in  and  to  all  claims 
for  moneys  admitted  by  the  United  States 

*  *  *  and  all  claims  made  or  to  be  made 
by  the  copartnership  or  either  of  said  co- 
partners for  further  sums  of  money  on  ac- 
count of  a  contract"  entered  Into  by  said  co- 
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partnership  with  the  United  States  known 
as  contract. No.  103,  dated  May  19,  1906,  and 
all  rights  arising  under  the  same.  After  a 
hearing  in  which  counsel  for  both  sides  par- 
ticipated the  court  granted  the  application 
and  made  an  order  requiring  the  assignment 
as  indicated  In  the  foregoing  quotation.  Im- 
mediately after  the  foregoing  order  was  made 
by  the  district  court,  and  for  the  purpose  of 
preventing  its  enforcement,  the  application 
for  a  writ  of  certiorari  to  review  the  pro- 
ceedings had  In  the  district  court  aa  before 
stated  was  made  to  this  court,  and  the  writ 
was  granted  as  stated  in  the  opening  of  this 
opinion. 

We  have  given  a  full  synopsis  of  the  pro- 
ceedings had  before  the  district  court,  not 
because  we  deemed  It  essential  for  the  pur- 
pose of  this  decision,  but  for  the  purpose  of 
showing  that  the  proceedings  had  before  the 
court  were  regular  and  in  due  course.  The 
matter  upon  the  application  was  submitted 
to  us  upon  the  afildavit  of  the  plaintiff  here- 
in and  the  certified  transcript  of  the  proceed- 
ings had  before  the  district  court  In  the  case 
referred  to.  As'we  understand  counsel  for 
plaintiff  herein  they  Insist  that  the  district 
?ourt  exceeded  its  authority  or  Jurisdiction 
In  making  the  order  requiring  the  assign- 
ment before  referred  to  upon  the  grounds: 
(1)  That  the  district  court  in  the  action  pend- 
ing therein  has  obtained  Jurisdiction  of  nei- 
ther the  copartnership  of  Page  &  Brinton  nor 
of  Mr.  Page,  who,  it  is  contended,  alone  rep- 
resented or  constituted  said  firm;  and  (2) 
because  the  court  in  said  action  at  no  time 
obtained  possession  of  any  property  belong- 
ing to  said  copartnership  or  iu  which  it  has 
any  interest,  or  which  was  within  the  state  of 
Utah,  or  within  the  Jurisdiction  of  the  court. 
Upon  the  other  hand,  counsel  for  the  defend- 
ants herein  contend  that  the  service  of  sum- 
mons on  Mr.  Brinton  as  made  was  sufficient 
to  give  the  court  Jurisdiction  over  the  copart- 
nership as  such,  and  over  its  property  or  as- 
sets for  the  purpose  of  appointing  a  receiver 
therefor.  Further,  that  both  Mr.  Brinton 
and  Mr,  Page  had  conferred  Jurisdiction  up- 
on the  court  of  both  their  persons  and  of  the 
firm  or  copartnership,  by  what  they  said  and 
did  through  their  counsel  during  the  course 
of  the  proceedings,  and  especially  by  appear- 
ing and  objecting  to  the  entry  of  the  default 
against  the  lirm  of  Page  &  Brinton  as  stated, 
and  that  Page  certainly  conferred  Jurisdic- 
tion over  himself  by  filing  his  general  demur- 
rer by  which  the  sufficiency  of  the  complaint 
was  assailed.  The  filing  of  a  general  demur- 
rer to  a  complaint  no  doubt  constitutes  a  gen- 
eral appearance  which  is  sufficient  to  confer 
Jurisdiction  over  the  person.  Farnsworth  v. 
U.  P.  Coal  Co.,  32  Utah,  112,  89  Pac.  74; 
Stone  V.  U.  P.  Ry.  Co.,  32  Utah,  185,  89  Pac. 
715;  section  3334,  Comp.  Laws  1907.  Plain- 
tiff's counsel,  however,  insist  that  in  filing 
the  general  demurrer  they  acted  under  pro- 
test, and  In  doing  so  saved  all  the  rights  they 
nad  under   their  special  appearance.     The 


courts  are  not  unanimous  as  to  whether  a  de- 
fendant who  appears  specially  to  assail  the 
court's  Jurisdiction  over  his  person  may  pre- 
serve his  rights  under  bis  special  appearance 
by  appearing  generally  under  protest  and  sub- 
ject to  the  special  appearance.  For  the  pur- 
poses of  this  decision  we  shall  assume  that 
a  party  who  has  preserved  his  rights  by  a 
special  appearance  may,  subject  to  such  ap- 
pearance, appear  generally,  and  may  on  ap- 
peal be  permitted  to  review  the  orders  and 
rulings  of  the  court  relating  to  the  question 
of  the  Jurisdiction  over  his  person  as  well 
as  those  orders,  rulings,  and  Judgment  made 
In  the  action  after  his  general  appearance. 
The  controlling  question  in  this  proceeding, 
however,  is,  can  a  party  review  the  orders 
and  rulings  of  the  court  with  respect  to  its 
Jurisdiction  over  the  person  of  such  party  by 
the  special  proceeding  of  certiorari  in  a  case 
where  he  has  the  right  to  do  so  in  the  regu- 
lar way  by  appeal?  Counsel  for  plaiutiff 
herein  say  this  may  be  done,  and  In  support 
of  their  contention  they  cite  some  cases  from 
the  Supreme  Court  of  Michigan.  Counsel 
evidently  have  failed  to  examine  the  statutes 
of  Michigan  relative  to  the  right  of  review  by 
the  writ  of  certiorari.  Had  they  done  so,  we 
think  they  would  not  liave  Insisted  that  what 
may  be  done  by  way  of  revlevif  nnder  the 
Michigan  statute  by  writ  of  certiorari  may 
also  be  done  under  a  similar  writ  In  this 
state  under  our  statute.  Our  sbitute  is  en- 
tirely different  from  that  in  force  in  the  state 
of  Michigan.  Under  the  Michigan  statute 
the  writ  of  certiorari,  in  many  cases,  takes 
the  place  of  our  appeal,  while  under  our  stat- 
ute certiorari  does  not  lie  in  a  matter  like 
the  one  before  us  iu  case  an  appeal  can  be 
had.  Section  3C30,  Comp.  Laws  1907,  so  far 
as  pertains  to  the  powers  of  this  court  in 
granting  writs  of  certiorari  provides  that 
"when  an  inferior  tribunal,  board,  or  officer 
exercising  Judicial  functions  bus  exceeded 
the  Jurisdiction  of  said,  tribunal,  board,  or 
officer,  and  there  is  no  appeal,  nor  in  the 
Judgment  of  the  court  or  Judge  a  plain, 
speedy,  and  adequate  remedy,"  the  writ  of 
certiorari  may  be  granted  to  review  the  pro- 
ceedings of  the  tribunal  or  officer  aforesaid. 
(Italics  ours.)  From  the  foregoing  provisions 
two  purposes  are  clearly  apparent:  (1)  That 
the  writ  shall  be  granted  by  this  court  only  to 
correct  the  usurpation  or  abuse  amounting 
to  usurpation  of  power  or  authority,  and  (2) 
when  there  is  neither  an  appeal  nor  other 
speedy  and  adequate  remedy  by  which  such 
usurpation  can  be  corrected.  This,  we  think, 
is  substantially  what  this  court  has  already 
held.  In  the  case  of  O.  S.  L.  R.  Co.  v.  Dis- 
trict Court,  30  Utah,  the  present  Chief  Jus- 
tice, in  speaking  for  the  court,  at  page  574. 
85  Pac,  at  page  3(52,  said:  "This  court  will 
not  permit  a  writ  of  certiorari  to  be  Issued 
to  exercise  the  functions  of  an  ordinary  ap- 
peal to  review  errors  or  mistakes  where  the 
court  acted  within  its  Jurisdiction.  •  •  • 
When,  therefore,  it  is  made  to  appear,  as  la 
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required  by  subsequent  provisions  of  tbe  stat- 
ute, that  the  district  court  has  exceeded  its 
Jurisdiction,  and  tJiat  there  is  no  appeal  nor 
plain,  speedy,  and  adequate  remedy,  we  have 
the  right  and  power  to  issue  a  writ  of  cer- 
tiorari to  inquire  into  and  review  determina- 
tions made  by.  it  without  or  In  excess  of  its 
jurisdiction."  (Italics  ours.)  The  foregoing 
case  is  followed  in  Hoffman  v.  Lewis,  31 
Utah,  179.  87  Pac.  167. 

The  contention  that  the  court  acted  with- 
out or  in  excess  of  jurisdiction  In  making 
the  order  requiring- the  partnership  of  Page 
&  Brlnton  and  each  of  the  partners  to  as- 
sign to  the  receiver  the  claims  mentioned  In 
the  order  is,  for  the  purposes  of  this  proceed- 
ing, in  our  judgment,  untenable.  As  we  have 
shown,  the  order  was  not  made  until  after 
both  Mr.  Brlnton  and  Mr.  Page  each  had 
generally  appeared  in  the  action.  The  court 
thus,  subject  to  their  special  appearance  at 
least,  had  acquired  jurisdiction  over  them. 
True,  the  question  whether  such  jurisdiction 
was  acquired  by  the  court  or  not  was  sub- 
ject to  review  on  appeal,  but  In  our  Judgment 
Is  not  subject  to  review  by  the  writ  of  cer- 
tiorari. Ordinarily  we  are  deprived  of  the 
power  to  review  the  proceedings  of  the  dis- 
trict court  by  issuing  writs  of  certiorari  when 
it  is  made  to  appear  that  the  court  whose 
orders  or  rulings  are  complained  of  had  juris- 
diction to  make  such  orders  or  rulings  at 
the  time  they  were  made.  Mere  errors  or  Ir- 
regularities of  such  courts  where  jurisdiction 
exists  cannot  be  reviewed  by  this  court  ex- 
cept on  appeal.  If  the  district  court,  there- 
fore, should  err  in  holding  that  service  of 
summons  In  a  particular  manner  or  upon  a 
particular  person  conferred  jurisdiction  over 
some  other  person  by  reason  of  the  legal  re- 
lationship existing  or  alleged  to  exist  between 
the  two  persons,  or  if  the  court  should  err, 
however  grossly,  in  holding  that  certain  con- 
duct or  statements  of  tbe  person  or  his  coun- 
sel in  open  court  constituted  a  general  ap- 
pearance whereby  the  Court  acquired  juris- 
diction over  such  person,  such  errors  would 
not  deprive  the  court  of  jurisdiction  to  pro- 
ceed in  the  action  and  could  be  reviewed  only 
on  appeal.  This  seems  to  us  too  obvious  to 
admit  of  serious  controversy.  When  service 
of  summons  is  made  and  such  service  is  as- 
sailed as  insufficient  to  confer  jurisdiction 
over  the  person,  the  question  respecting  the 
sufficiency  of  service  must  be  submitted  to 
the  court  for  decision  In  which  the  action  is 
commenced.  Such  court,  it  must  be  conced- 
ed, has  jurisdiction  to  hear  and  determine 
the  question  of  whether  the  service  Is  suffi- 
cient or  not  to  confer  jurisdiction.  Suppose 
It  be  conceded  that  the  service,  as  a  matter 
of  law,  is  insufficient  to  confer  jurisdiction 
over  the  person,  and  this  court  on  appeal 
would  so  hold,  does  It  follow  that  the  Inferior 
court  was  therefore  ousted  of  jurisdiction  to 
proceed  farther  In  the  action  or  that  its  or- 
ders or  rulings  could  be  reviewed  by  the  writ 
of  certiorari?    We  think  not    This  must  be 


so  for  various  reasons.  If  in  the  case  now 
pending  in  the  district  court  that  court  pro- 
ceeds to  judgment,  as  it  possibly  will,  and 
its  judgment  should  be  adverse  to  the  plain- 
tiff herein,  could  it  be  seriously  contended 
that  such  a  judgment  was  without  or  in  ex- 
cess of  jurisdiction  so  as  to  permit  a  review 
of  the  proceedings  upon  which  it  rests  by  a 
writ  of  certiorari?  We  think  not.  In  such 
a  case  the  record  itself  would  disclose  that 
any  other  review  except  on  appeal  would  be 
Improper  because  it  would  affirmatively  ap- 
pear that  all  questions.  Including  the  qaestion 
of  jurisdiction  over  the  person,  had  been  sub- 
mitted to  and  passed  on  by  the  court.  The 
record  would  further  show  that  the  plaintiff 
had  entered  a  general  appearance  in  tbe  ac- 
tion. True,  such  appearance  would  appear  to 
have  been  subject  to  the  special  appearance, 
but  it  Is  ^Iso  true  that  unless  plaintiff  should 
pursue  the  court's  rulings  in  holding  that  It 
had  acquired  jurisdiction  over  him  by  taking 
an  appeal  he  would  waive  the  error,  and  the 
judgment  could  not  be  assailed  in  any  other 
way  except  on  appeal.  This  simply  Illus- 
trates that  while  a  special  appearance  may 
be  sufficient  to  preserve  the  right  to  a  review 
on  appeal,  although  a  general  appearance  has 
been  made,  yet  It  also  is  apparent  that  tbe 
special  appearance  cannot  prevent  the  court 
from  acquiring  jurisdiction  over  the  person 
so  as  to  authorize  a  review  of  the  question 
of  Jurisdiction  by  the  writ  of  certiorari.  The 
jurisdiction  is  given  by  the  general  appear- 
ance, and  it  exists,  and  the  only  way  It  can 
be  questioned  under  such  circumstances  Is 
by  way  of  an  appeal  by  which  the  proceed- 
ings may  be  reversed  and  set  aside  because 
the  court  erred  in  assuming  jurisdiction,  but 
not  because  It  had  no  jurisdiction  to  proceed 
at  all  and  thus  had  no  jurisdiction  even  to 
err.  If  the  foregoing  conclusions  are  not 
sound,  then  it  must  follow  that,  in  every  case 
where  the  sufficiency  of  service  to  confer  ju- 
risdiction over  the  person  Is  in  question,  the 
court's  rulings  thereon  may  be  reviewed  by 
the  writ  of  certiorari.  Moreover,  in  a  ease 
like  the  one  at  bar  where  the  order  complain- 
ed of  was  made  a  party  may  assail  such  an 
order  in  three  ways:  (1)  By  the  writ  of  cer- 
tiorari; (2)  by  refusing  to  comply  with  the 
order,  and  If  Imprisoned  for  contempt  of  court 
by  suing  out  a  writ  of  habeas  corpus  upon- 
the  ground  that  the  order  is  void  because 
the  court  was  without  jurisdiction;  and  (Sy 
if  he  should  fall  In  both  of  the  foregoing  pro- 
ceedings, then  ask  a  review  of  the  proceed- 
ings on  appeal.  This  alone  shows  the  fallacy 
of  the  contention  that  a  person  in  conferring 
jurisdiction  over  his  person  by  a  general  ap- 
pearance may  nevertheless  insist  that  the 
court  lacked  such  jurisdiction  because  before 
he  appeared  generally  he  had  also  appeared 
specially,  and  hence  his  general  appearance- 
could  be  of  no  legal  effect  because  the  gen- 
eral appearance  was  in  effect  made  under 
duress  or  compulsion.  There  Is  no  duress  or 
compulsion  involved  in  such  a  proceeding.. 
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Where  one  objects  to  the  Bufflclency  of  serv- 
ice to  (."onfer  jurisdiction  over  bis  person  and 
his  objection  is  overruled  he  may  either  ap- 
pear and  defend  the  action  or  be  may  re- 
frain from  further  participation  therein.  If 
he  appears  and  defends  he  may  perhaps  nev- 
ertheless review  the  court's  rulings  relating 
to  the  jurisdiction  over  him  on  appeal,  but 
be  may  not  appear  and  defend  on  the  merits, 
and  then  deny  that  the  court  acquired  jurls- 
-diction  over  him. 

As  to  whether  the  court  erred  or  not  In 
holding  the  service  of  summons  sufficient  to 
confer  jurisdiction,  or  in  holding  that  the 
plaintlflt  had  entered  a  general  appearance  by 
what  his  counsel  did  or  said,  or  what  the 
legal  effect  of  such  errors  would  be  in  this 
case,  we  express  no  opinion.  Such  rulings 
at  most  may  constitute  errors  which  must  be 
reviewed  on  appeal,  and  not  by  writ  of  cer- 
tiorari. Moreover,  the  writ  of  certiorari  can- 
not be  employed  to  review  merely  interlocu- 
tory orders  or  rulings  as  is  attempted  here. 
Schwarz  v.  County  Court,  14  Colo.  44,  23 
iPac.  84.  Nor  can  such  a  writ  be  used  as  a 
means  to  prevent  tbreatened  wrongs.  The 
office  of  the  writ  of  certiorari  under  statutes 
nice  ours  is  merely  to  annul  acts  which  are 
clearly  without  or  in  excess  of  jurisdiction, 
and  hence  constitute  usurpation  of  judicial 
power,  and  not  to  prevent  in  advance  tbreat- 
ened wrongs.  People  v.  County  Judge,  40 
CaL  479;  Heeler  v.  Hall,  30  Tenn.  (11  Humph.) 
445;  McCorlde  v.  Brooks,  53  Tenn.  (6  Heisk.) 
601;  Sayers  v.  Superior  Court,  81  Cal.  642, 
24  Pac.  206.  Under  the  foregoing  authorities 
the  claim  made  by  counsel  for  plaintiff  that 
this  court  should  interfei'e  because  by  the 
order  of  the  court  requiring  the  assignment 
the  plaintiff  may  be  prejudiced  can  be  given 
no  effect  The  same  must  stand  or  fall  upon 
the  one  question  of  jurisdiction 

From  wliat  has  t>een  said  It  follows  that 
although  a  person  may  appear  specially  and 
by  motion  assail  the  jurisdiction  of  the  court 
over  bis  person,  and  in  case  the  court  errs 
in  overruling  his  motion  he  may  review  the 
court's  rulings  on  appeal,  yet  that  he  may 
not  appear  generally  and  then  challenge  the 
court's  jurisdiction  over  his  person  by  a  writ 
of  certiorarL 

The  writ  heretofore  issued,  therefore, 
should  be,  and  the  same  Is  hereby,  quashed 
and  set  aside;  defendants  to  recover  their 
costs  in  this  court 

Mccarty,  J.,  and  LBWIS,  District  Judge, 
concur. 


(38  Dtab,  293) 

MIDGLDT  et  al.  v.  CAMPBELL  BLDQ.  CO. 

(Supreme  Court  of  Utah.     Jan.  4,  1911.) 

1.  Evidence  (5  205*)— Admissions— Brracr. 

A  contractor's  voluntary  admiaslon  that  the 
materials  ased  by  a  subcontractor  were  in  ac- 
cordance with  the  contract  is  sufficient  to  justi- 


fy a  finding  to  that  effect  as  against  the  eon- 
tractor. 

(Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  »  1029-1050;  Dec  Dig.  {  2C5.»] 

2.  CONTBACTS  (I  176*)— Instbuctions— Wbit» 

TEN  CONTBACTS. 

It  is  proper  for  the  court  to  charge  the  JU17 
upon  the  uncontested  effect  of  a  written  con- 
tract 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S{  767-770;   Dec.  Dig.  {  176.») 

3.  Evidence  ({  417*)  —  Parol  Bvidencb  -• 

VABTINO  WBITTEW  IlfSTBUUENT. 

Where  a  written  contract  between  a  con- 
tractor and  a  subcontractor  contained  no  re- 
?;uirements  as  to  the  use  of  any  certain  manu- 
acturer's  material,   parol   evidence  of  previous 
understandings  on  that  point  could  not  vary  it 
[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  {|  1874-1809 ;   Dec.  Dig.  |  417.*] 

4.  CONTBACTB    (I    282«)— CoNSTBUCnOR— COK- 
DITIOIfS— BlOUTS  or  PUBCHASBB. 

Where  a  promisor  agrees  to  pay  for  worl( 
or  goods  provided  he  is  satisfied  with  them,  he 
cannot,  if  dissatisfied,  be  made  to  accept  and 
pay  for  them,  but  be  cannot  compel  the  other 
party  to  continue  to  do  work  or  maice  gooda 
until  be  is  satisfied. 

[Ed.  Note.— For  other  cases,  see  Contract^ 
Cent  Dig.  }|  1284-1289;    Dec  Dig.  f  282.*] 

6.  CONTBACTS  (f  284*)  —  CoNSTBDCTiON— Con- 
ditions Pbecedent  to  Payment  of  Pbicb. 
Where  a  sulKMotractor  agreed  in  writing 
to  put  in  the  plumbing  in  a  building  according 
to  certain  specifications,  and  to  the  satisfactioa 
of  the  architect  but  00  particular  manufactur- 
er's goods  were  specified,  though  the  contractor 
had  already  informed  the  architect  that  a  cer- 
tain manufactuier's  materials  were  to  be  used, 
the  architect  could  not  arbitrarily  condemn  tlie 
use  of  other  material  of  equally  good  quality. 
lEA.   Note. — EV>r  other  cases,  see  Contracts, 
Cent  Dig.  {i  1291^1302,  1308-1317,  1320-133& 
1340-1346 ;  Dec  Dig.  |  284.*] 

Appeal  from  District  Court,  Salt  Lake 
County ;  Geo.  O.  Armstrong,  Judge. 

Action  by  E.  A.  Midgley  and  another 
against  the  Campbell  Building  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Athrmed. 

Henderson,  Pierce,  Critcblow  &  Barrett, 
for  appellant  Moyle  &  Van  Cott  and  Pow- 
ers &  Marloneauz,  for  respondents. 

STRAUP,  J.  In  May,  1002,  the  govern- 
ment of  the  United  States  entered  Into  A 
written  contract  with  the  appellant  the 
Campbell  Building  Company,  to  construct  a 
government  building  at  Salt  Lake  City,  In  ac- 
cordance with  plans  and  specifications  pre- 
pared by  the  supervising  architect  About 
12  pages  of  typewriting  of  such  plans  and 
specifications  relate  to  the  plumbing  of  the 
building,  la  which  are  enumerated  and  de- 
scribed In  detail  the  kind,  character,  qual- 
ity, grade,  etc.,  of  each  fixture  and  article 
to  be  furnished  and  used  for  such  purpose. 
Such  portion  of  the  plans  and  spedflcations 
also  contained  a  stipulation  that  "the  requir- 
ed material  and  fixtures  must  in  each  case 
be  in  strict  accordance  with  the  specifica- 
tions, and  of  the  best  quality  and  grade 


•For  otber  canes  s««  lauie  tonic  and  tecUon  M  UMBER  la  Dec.  Dig.  A  Am.  Dig.  Key  Me.  Serlos  *  Bey 'r  lodsxss , 
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found  In  tbe  market,"  and  that  "the  contrac- 
tor Immediately  after  the  award  of  the  con- 
tract Is  to  furnish  for  approval  of  the  super- 
vising architect  the  name  and  address  of  the 
manufacturer  and  catalogue  number  of  the 
following  named  fixtures  be  proposes  to  use: 
"Water-closets,  urinals,  slop  sink,  wall '  hy- 
drants, fire  hose  rack,  gate  valves,  pressure 
reducing  valve,  basin  faucets,  shower  bather, 
and  water  heater."  Neither  in  the  contract 
between  the  government  and  the  Campbell 
Building  Company,  nor  in  the  plans  and  spec- 
iflcattons,  was  It  stipulated  or  provided  that 
the  material  or  fixtures  to  be  furnished  and 
used  should  be  made  by  any  particular  manu- 
facturer. It,  however,  was  made  to  appear 
by  the  evidence  that  on  the  6th  of  March, 
1903,  nearly  one  year  after  the  making  of 
the  contract  between  the  government  and 
the  Campbell  Building  Company,  and  about 
one  year  before  the  Campbell  Building  Com- 
pany entered  into  the  contract  with  the  Midg- 
ley  Bros.,  the  Campbell  Building  Company, 
by  letter,  submitted  to  the  supervising  archi- 
tect a  list  and  catalogue  number  of  the  arti- 
cles referred  to,  and  gave  Clow  &  Sons  as 
the  name  of  the  manufacturer,  which  were 
then  approved  by  the  supervising  architect. 
On  the  0th  of  March,  1904,  after  receiving 
and  accepting  one  of  several  dtfterent  ^blds 
submitted  by  Midgley  Bros.,  the  Campbell 
Building  Company  entered  into  a  contract 
with  them  to  furnish  the  material  for,  and 
to  do  the  plumbing  work  of,  the  building,  by 
the  terms  of  which  Midgley  Bros,  agreed  "to 
furnish  all  and  singular  the  materials  and 
labor  necessary  to  complete  the  plumbing, 
gas  fitting,  sewerage,  etc.,  under  the  specifi- 
cation headings  from  page  33%  to  45,  inclu- 
sive," relating  to  the  plumbing,  "all  to  be  in 
strict  and  full  accordance  with  the  plans, 
details  and  specifications  prepared  by"  the 
supervising  architect  It  was  further  stipu- 
lated in  their  contract  that  the  "second  party 
(Campbell  Building  Company)  for  and  in  con- 
sideration of  the  first  parties  (Midgley  Bros.) 
completing  and  faithfully  executing  the  afore- 
said contract  and  by  and  at  the  time  men- 
tioned and  to  the  full  and  complete  satisfac- 
tion of  the  supervising  architect  and  the  su- 
perintendent of  construction,  does  hereby 
agree  to  pay"  Midgley  Bros,  the  sum  of  $9,- 
GOO  at  the  times  and  in  the  manner  specified 
in  the  contract.  There  is  nothing  contained 
in  the  contract  between  the  Campbell  Build- 
ing Company  and  Midgley  Bros,  requiring 
the  latter  to  furnish  or  use  fixtures  or  ma- 
terial manufactured  by  Clow  &  Sons,  or  by 
any  particular  manufacturer.  So  much  of 
the  plans  and  specifications  prepared  by  the 
supervising  architect  as  related  to  the  plumb- 
ing was,  however,  made  a  part  of  their  con- 
tract; but,  as  we  have  observed,  the  plans 
and  specifications  themselves  did  not  require 
the  fixtures  or  material  furnished  or  used  to 
I'o  manufactured  by  Clow  &  Sons,  but  did 
require  the  Campbell  Building  Ompany  to 


submit  to  the  supervising  architect  the  name 
and  address  of  the  manufacturer  and  the 
catalogue  number  of  the  fixtures  proposed  to 
be  used,  which,  as  before  stated,  was  sub- 
mitted to  the  supervising  architect  by  the 
Campbell  Building  Company,  and  approved 
by  him  about  one  year  before  the  making  of 
the  contract  between  the  Campbell  Building 
Company  and  Midgley  Bros.  After  the  Mldg- 
leys  had  partly  performed  their  contract  by 
the  furnishing  and  using  of  goods  and  ma- 
terial supplied  by  and  purchased  from  Crane 
&  Co.,  and  had  received  partial  payments 
for  materials  so  furnished  and  used  by  them 
and  for  work  done,  and  after  they  had  pur- 
chased from  Crane  &  Co.  certain  other  fix- 
tures and  material — those  in  question — and 
had  taken  them  to  the  building  to  be  install- 
ed, a  controversy  arose  between  the  super- 
vising architect,  who  was  at  Washington,  D. 
C,  and  who  had  not  been  at  or  about  the 
building,  and  who  had  no  personal  knowl- 
edge of  the  character  or  quality  of  the  goods 
furnished  by  the  Midgleys  and  the  Campbell 
Building  (>>mpany  with  respect  to  the  ques- 
tion of  whether  such  fixtures  and  material 
were  purchased  from,  or  supplied  by.  Clow  & 
Sons.  Because  they  were  purchased  from 
Crane  &  Co.  and  not  from  Clow  &  Sons,  the 
supervising  architect  condemned  and  reject- 
ed them.  The  Campbell  Building  Company 
thereupon  notified  the  Midgleys  of  such  ac- 
tion taken  by  the  architect,  requested  them 
to  remove  the  fixtures,  demanded  that  they 
furnish  fixtures  satisfactory  to  the  architect, 
and  proceed  with  their  contract  in  accord- 
ance with  the  plans  and  specifications,  and 
notified  J:hem  that,  upon  their  refusal  or  fail- 
ure so  to  do,  the  Campbell  Building  (Company 
would  itself  obtain  such  fixtures  and '  com- 
plete the  plumbing  work,  and  hold  the  Midg- 
leys responsible  for  any  damages  sustained 
by  It.  The  Midgleys  took  the  fixtures  away, 
but  refused  to  further  proceed  with  the 
work.  Thereupon  the  Campbell  BulldlQg 
Company  purchased  fixtures  from  Clow  & 
Sons,  and  completed  the  work  at  a  cost  In 
excess  of  that  contracted  for,  occasioned  by 
a  higher  price  paid  to  Clow  &  Sons  for  the 
goods  than  was  required  to  be  paid  to  Crane 
&  Co.  for  the  same  goods.  The  Midgleys 
brought  an  action  against  the  Campbell 
Building  Company,  seeking  a  reformation  of 
the  contract  entered  Into  between  them  and 
the  Campbell  Building  Company.  It  was  al- 
leged by  them  that  the  written  bid  submitted 
by  them  to  and  accepted  by  the  Campbell 
Building  Company  was  based  on  fixtures  to 
be  furnished  by  Crane  &  (3o.,  that  such  pro- 
vision was  a  part  of  their  agreement,  and 
was  Intended  to  have  been  incorporated  in 
and  made  a  part  of  their  written  agreement, 
but  by  mutual  mistake  was  omitted.  Upon 
such  a  reformed  contract,  they  alleged  a 
breach  on  the  part  of  the  Campbell  Building 
Company  and  claimed  damages  on  account  of 
It    The  Campbell  Building  Company  denied 
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the  allegations  of  tbe  complaint,  and  alleged 
"that  there  was  no  agreement  ever  made  at 
any  time  'between  pinintlffs  and  the  defend- 
ant that  the  plaintiffs  should  furnish  any 
certain .  manufacturer's  goods,  but  it  was  ex- 
pressly agreed  that  any  goods  furnished  by 
the  plaintiffs  were  to  be  in  strict  and  full  ac- 
cordance with  the  plans,  details,  and  speclQ- 
cations  prepared  by  the  supervising  architect 
and  to  the  full  and  complete  satisfaction  of 
the  supervising  architect  and  the  superin- 
tendent of  construction"  of  tbe  building,  and 
that  the  contract,  as  heretofore  set  forth,  ex- 
pressed the  true  intention  of  the  parties.  It 
•was  further  alleged  by  it  that  the  goods  fur- 
nished by  tbe  plaintiffs  were  not  approved, 
but  were  rejected  by  the  supervising  archi- 
tect. By  way  of  counterclaim,  the  Campbell 
Building  Company  further  alleged  that  on 
the  9tb  of  March,  1901,  it  and  the  plaintiffs 
entered  into  a  written  contract  in  terms  as 
heretofore  set  forth,  whereby  the  plaintiffs 
agreed  to  do  the  plumbing  work  of  tbe  build- 
ing in  accordance  with  the  plans  and  speci- 
fications and  to  the  full  and  complete  satis- 
faction of  the  supervising  architect  and  the 
superintendent  Of  construction;  that  the 
plaintiffs  failed  to  perform  the  conditions  of 
their  contract,  and  neglected  and  refused  "to 
perform  the  work  and  furnish  the  materials 
as  therein  agreed,"  by  reason  of  which  the 
Campbell  Building  Company  was  itself  com- 
pelled to  furnish  material  and  complete  the 
work  agreed  to  be  furnished  and  done  by 
the  plaintiffs,  to  its  damage  in  the  sum  of 
$823.  The  issues  presented  by  tbe  complaint 
were  first  tried  to  the  court  who  found  them 
In  favor  of  tbe  defendant  and  against  the 
plaintiffs,  that  the  written  contract  as  alleg- 
ed by  the  defendants,  and,  as  heretofore  set 
forth,  "expressed  tbe  intention  of  the  parties 
and  there  was  no  mistake  or  fraud  or  omis- 
sion connected  with  the  execution  thereof, 
nor  was  there  any  promise,  agreement,  or 
other  parol  stipulation  connected  therewith  in 
any  manner  affecting  said  contract."  The 
issues  raised  by  the  counterclaim  were  then 
tried  to  a  Jury.  No  other  issues  were  tried 
and  submitted  to  them.  Upon  such  issues  a 
verdict  was  rendered  in  favor  of  the  plain- 
tiffs and  against  the  defendant,  no  cause  of 
action.  From  the  Judgment  entered  upon 
tbe  verdict,  the  Campbell  Building  Company 
has  prosecuted  this  appeal. 

It  was  made  to  appear  without  substantial 
conflict  in  the  evidence,  and  was  testified  to 
by  the  superintendent  of  constrnction  of  the 
building,  whose  duty  it  was  on  behalf  of 
tbe  government  to  inspect  the  material  and 
fixtures  that  went  into  the  building  and  to 
see  that  they  were  in  accordance  with  the 
plans  and  specifications  prepared  by  the  su- 
pervising architect,  that  the  fixtures  and  ar- 
ticles furnished  by  the  MIdgleys  and  taken 
to  the  building  by  them  and  which  were  con- 
demned and  rejected  by  the  order  of  the  su- 
pervising architect  "were  in  accordance  with 


the  plans,  details,  and  specifications  prepared 
by  the  supervising  architect,"  and  "were  in 
quality  and  character  in  every  way  equal  to 
the  requirements  of  the  plans,  details,  and 
specifications,"  and  that  they  fell  short  in 
the  "circumstance"  only  that  they  were  sup- 
plied by  and  purchased  from  Crane  &  Co. 
instead  of  CloW  &  Sons,  and  that  such  facts 
were  reported  by  him  to  the  supervising  ar- 
chitect It  was  also  shown  by  the  admis- 
sions of  the  appellant  in  a  letter  written  by 
its  president  and  on  its  behalf  to  the  super- 
intendent of  construction  In  June,  1905,  and, 
after  the  controversy  arose,  that  Clow  &  Sons 
did  not  manufacture  plumbing  fixtures  of 
the  kind  in  question,  and  that  those  furnish- 
ed by  the  MIdgleys  "are  strictly  in  accord- 
ance with  those  mentioned  In  our  letter  to 
the  supervising  architect  dated  May  (March) 
6,  1903.  You  wiU  also  find  that  these  fix- 
tures are  exactly  tbe  same  as  shown  in 
Clow's  catalogue  of  1902.  We  have  reason  to 
believe  that  these  fixtures  are  manufactured 
by  the  same  parties  who  manufacture  for 
Clow."  Other  evidence  was  also  adduced 
tending  to  show  that  many,  if  not  all,  of  the 
kind  of  fixtures  in'  question,  were  not  manu- 
factured by  Clow  &  Sons,  and  that  they,  like 
Crane  &  Co..  were  but  dealers  in  or  Jobbers 
of  such  goods,  and  that  such  kind  of  goods 
handled  by  both  was  manufactured  by  the 
same  person  or  firm.  But,  aside  from  this, 
the  admission  of  the  appellant  was  Itself 
sufficient  to  show,  and  to  Justify  a  finding 
to  the  effect,  that  the  goods  furnished  by 
tbe  MIdgleys  and  proposed  to  be  installed  by 
them  were  strictly  in  accordance  with  those 
theretofore  submitted  by  the  Campbell  Build- 
ing Company  to  the  supervising  architect  and 
approved  by  him,  and  were  "exactly  tbe 
same  as  shown  In  Clow's  catalogue,"  and 
"were  manufactured  (as  It  believed)  by  the 
same  parties  who  manufacture  for  Clow  & 
Sons."  While  a  litigant  In  a  cause  may  not 
necessarily  be  concluded  by  his  extra  Judi- 
cial admission  of  facts,  yet  whatever  is  so 
voluntarily  admitted  by  him  against  himself 
may  reasonably  be  taken  to  be  true;  and 
he  ordinarily  may  not  complain  if  It  is  treat- 
ed as  true. 

It  was  testified  to  by  the  MIdgleys  that  at 
the  time  of  the  making  of  their  contract 
with  the  Campbell  Building  Company  they 
had  no  knowledge  or  notice  that  the  latter 
had  submitted  to  the  supervising  architect 
the  name  of  Clow  &  Sons  as  the  manufac- 
turer. The  president  of  the  Campbell  Build- 
ing Company  testified  that  such  fact  was 
made  known  to  them  prior  to  the  making 
of  the  contract.  But  it  is  beyond  dispute 
that  in  the  written  contract  finally  entered 
into  between  them  there  Is  no  covenant  or 
agreement  requiring  the  MIdgleys  to  furnish 
goods  manufactured  by  Clow  ft  Sons.  This 
Is  shown  by  the  contract  Itself,  by  the  allega- 
tions of  the  defendant's  answer  wherein  it 
was  alleged  that  "there  was  no  agreement 
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made  at  any  time  between  the  plaintiffs  and 
defendant  tbat  tbe  plaintiffs  should  furnish 
any  certain  manufacturer's  goods,"  and  was 
BO  testified  to  by  the  president  of  the  Camp- 
bell Building  Company.  No  question  arose 
with  respect  to  tbe  manner  In  which  tbe  la- 
bor was  performed.  The  only  particular 
wherein  it  is  claimed  that  the  Mld^leys  had 
not  performed  the  conditions  of  their  con- 
tract is  that  tbe  particular  goods  In  question 
and  furnished  by  them  were  supplied  by  and 
purchased  from  Crane  &  Co.,  and  not  from 
Clow  &  Sons,  and  for  that  reason  did  not  sat- 
isfy tbe  supervising  architect,  and  on  thnt 
ground  were  condemned  and  rejected  by  him, 
notwithstanding  that  they  were  as  testlfled 
to  by  the  superintendent  of  construction,  and 
not  disputed  by  the  supervising  architect, 
'in  accordance  with  the  plans,  details,  and 
speciflcations  prepared  by  the  supervising  ar- 
chitect." and  "were  in  quality  and  character 
in  every  way  equal  to  the  requirements  of  the 
plans,  details,  and  speciflcations,"  and  there- 
fore were  "of  the  best  grade  and  quality 
found  In  the  market,"  and  were,  as  admitted 
by  tbe  Campbell  Building  Company  Itself, 
"strictly  In  accordance  with  those  submitted 
by  It  to  tbe  supervising  architect  and  ap- 
proved by  him,"  and  were  "exactly  the  same 
as  shown  In  Clow's  catalogue,"  and  were 
manufactured  by  tbe  same  persons  or  firm 
who  manufactured  for  Clow  &  Sons. 

The  appellant  requested  the  court  to 
charge  that  under  tbe  terms  of  the  contract 
the  MIdgleys  were  not  only  required  to  fur- 
nish material  and  to  do  the  work  In  accord- 
ance with  the  plans  and  speciflcations,  but 
that  tbe  work  and  material  were  also  re- 
quired to  be  to  tbe  satisfaction  of  the  super- 
vising architect,  and  that  it  was  "their  duty 
so  to  do  the  work,  and  so  to  furnish  the 
materials,"  regardless  of  the  question  of 
whether  the  architect  in  condemning  and  re- 
jecting the  goods  furnished  by  the  Mldgleys 
acted  unreasonably;  and,  if  they  so  failed 
and  refused  to  furnish  and  Install  the  goods 
to  the  approval  and  satisfaction  of  the  suner- 
vlsing  architect  then  they  were  liable  to  the 
Campbell  Building  Company  to  whatever 
damages  were  suffered  by  it  by  reason  of 
such  refusal  and  failure  on  their  part.  The 
court  refused  the  request,  and  charsed  that 
the  contract  between  the  Midgley  Bros,  and 
the  Campbell  Building  Company  did  not  re- 
quire the  Mldgleys  to  furnish  goods  manu- 
factured or"  supplied  by  Clow  &  Sons;  and, 
if  the  Jury  believed  from  the  evidence  that 
the  goods  which  Midgley  Bros,  had  fumlshefl 
and  taken  to  the  building  to  be  installed 
therein  "were  examined  by  tbe  superintendent 
of  construction  and  were  found  to  be  in  ac- 
cordance with  the  plans,  details  and  specifi- 
cations, but  were  thereupon  condemned  and 
rejected  by  the  government  representative 
solely  because  they  were  not  manufactured 
or  supplied  by  Clow  &  Sons,"  then  Midgley 
Bros,  had  the  rljrht  to  decline  to  further  pro- 
ceed under  tbe  contract,  and  the  Campbell 


Building  Company  In  such  case  bad  no  claim 
for  damages  against  them  for  their  failure  to 
further  proceed  for  such  reason.  The  court  . 
further  charged  the  Jury  that  the  clause  in 
the  contract  whereby  the  Campbell  Building 
Company  agreed  to  pay  Midgley  Bros,  in 
consideration  of  their  faithful  execution  of 
the  work  "to  the  full  and  complete  satisfac- 
tion of  the  supervising  architect  and  superin- 
tendent of  construction"  In  effect  left  to  the 
Judgment  of  the  supervising  architect  and 
the  superintendent  of  construction  "whether 
tbe  goods  and  work  complied  with  tbe  plans 
and  speciflcations,  and,  if  the  goods  and 
work  did  comply  with  tbe  plans  and  spec- 
ifications, they  or  either  of  them  could  not 
legally  arbitrarily  refuse  to  accept  the  same 
so  as  to  make  Midgley  Bros,  liable  to  the 
Campbell  Building  Company  for  damages  for 
failure  to  supply  work  or  goods  other  than 
that  called  for  In  the  contract,  or  for  the 
failure  of  Midgley  Bros,  to  supply  goods  of 
a  make  not  mentioned  in  the  contract,  and  If 
you  find  from  tbe  evidence  that  the  woric 
performed  and  tbe  goods  supplied  by  Midg-  . 
ley  Bros,  were  in  accordance  with  tbe  plans 
and  speciflcations,  and  tbat  the  supervising 
architect  and  superintendent  of  construction 
did  so  arbitrarily  refuse  to  accept  them  be- 
cause they  were  not  of  a  certain  make  not 
authorized  in  tbe  contract  and  plans  and 
specifications,  you  will  find  tbe  issues  for  the 
plaintiff  Midgley  Bros."  Appellant's  excep- 
tions to  the  court's  refusal  to  charge  as  re- 
quested, and  to  the  charge  as  given,  present 
the  principal   questions  for  review. 

In  view  of  the  Issues  submitted  to  tbe 
Jury  and  of  tbe  evidence  adduced,  we  think 
no  error  was  committed.  The  court  correctly 
charged  that  the  contract  between  the  Mldg- 
leys and  the  Campbell  Building  Company  did 
not  require  tbe  former  to  furnish  material 
or  fixtures  manufactured  or  supplied  by  or 
purchased  from  Clow  &  Sons.  We  have  al- 
ready adverted  to  that,  and  to  the  fact  tbat 
no  stipulation  or  agreement  was  contained  in 
the  written  contract  requiring  the  Mldgleys 
to  furnish  material  or  fixtures  manufactured 
or  supplied  by  Clow  &  Sons,  or  by  any  par- 
ticular manufacturer.  If  the  Campbell  Build- 
ing Company  desired  to  have  such  a  require- 
ment imposed  on  the  Mldgleys,  not  appearing 
on  the  face  of  tbe  plans  and  speciflcations 
submitted  to  them  and  made  a  part  of  their 
contract,  but  which  was  brought  Into  ex- 
istence only  because  of  something  done  by 
the  Campbell  Building  Company  In  pursuance 
of  the  speciflcations,  furnishing  to  the  super- 
vising architect  the  name  of  Clow  &  Sons  as 
the  name  of  the  manufacturer,  etc.,  such 
fact  ought  to  have  been  embodied  in  the 
written  contract  entered  into  between  the 
Camj)bell  Building  Company  and  the  Mldg- 
leys. If  the  fact  of  furnishing  to  the  archi- 
tect the  name  of  Clow  &  Sons  as  tbe  manu- 
facturer was  regarded  as  a  part  of  tbe  plans 
and  speciflcations,  something  not  appearing 
on  the  face  of  them  but  done  in  pursuance, 
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and  existing  outside  of  tbem,  then  it  was 
Incumbent  upon  it  to  have  incorporated  Into 
the  contract  the  whole,  and  not  only  a  part, 
of  the  plans  and  specifications.  Written 
contracts  are  to  be  regarded  with  some  grav- 
ity; and  the  presumption  is  Indulged  that 
all  prior  and  contemporaneous  conversations 
and  understandings  are  merged  and  em- 
bodied within  them.  Hence  the  fact  as  tes- 
tified to  by  the  Midgleys  that  they  had  no 
knowledge  that  the  Campbell  Building  Com- 
pany had  furnished  to  the  supervising  archi- 
tect the  name  of  Clow  &  Sons  as  the  manu- 
facturer until  after  the  making  of  their  con- 
tract, and  after  they  had  purchased  the  goods 
from  Crane  &  Co.  and  had  taken  them  to  the 
building,  or,  as  testified  to  by  the  president 
of  the  Campbell  Building  Company,  that  such 
fact  was  made  known  to  them  before  the 
making  of  the  contract,  is  immaterial;  for, 
in  ascertaining  the  terms  of  the  written  con- 
tract— the  binding  contract  between  them — 
we  must  look  to  the  covenants  and  agree- 
ments of  that  contract,-  and  not  to  th^  prior 
or  contemporaneous  oral  statements  or  con- 
versations of  the  parties.  And  the  Jury  were 
instructed  that  the  court  had  already  found 
and  determined  that  the  written  contract, 
heretofore  referred  to,  expressed  the  inten- 
tion of  the  parties,  that  there  were  no  other 
agreements  or  promises  or  oral  stipulations 
affecting  it,  that  the  written  contract  must  be 
accepted  by  them  as  containing  all  the  agree- 
ments and  stipulations  between  the  parties, 
and  that  in  considering  it  they  could  not 
consider  any  oral  or  other  prior  stipulaUon 
or  agreement 

It,  however,  is  urged  by  the  appellant  that 
because  of  the  clause  in  the  contract  where- 
by the  Campbell  pullding  Company  agreed 
to  pay  the 'Midgleys  the  sum  of  money  there- 
in specified  In  consideration  of  their  "com- 
pletely and  faithfully  executing  the  afore- 
said work,  and  by  and  at  the  time  mention- 
ed, and  to  the  full  and  complete  satisfaction 
of  the  supervising  architect  and  superintend- 
ent of  construction,"  the  supervising  archi- 
tect could  properly  reject  or  condemn  the 
fixtures  furnished  and  offered  to  be  Installed 
by  the  Midgleys,  regardless  of  whether  his 
action  in  so  doing  was  wise  or  unwise.  Just 
or  unjust,  reasonable  or  unreasonable,  capri- 
cious or  otherwise.  In  other  words,  because 
of  such  clause  in  the  contract  obligating  the 
Campbell  Building  Company  to  pay  in  con- 
sideration of  the  Midgleys  executing  the 
work  to  the  '.'satisfaction  of  the  supervising 
architect  and  superintendent  of  construc- 
tion," It  is  urged  ttiat  the  supervising  archi- 
tect had  the  choice  to  accept  the  fixtures,  or 
to  reject  them.  If  he  was  not  satisfied,  re- 
gardless of  whether  they  were  or  were  not 
in  strict  accordance  with  the  plans,  details, 
and  specifications,  and  that  the  ground  or 
reason  for  his  decision,  or  the  propriety  of 
It,  cannot  be  Inquired  into  except  for  fraud 
or  bad  faith;  and  if  the  Midgleys  so  failed 
or  refused  to  furnish  material  to  the  satis- 


faction of  the  supervising  architect,  whether 
his  decision  was  based  on  reasonable  or  un- 
reasonable grounds,  or  whether  bis  action  In 
that  regard  was  Just  or  unjust,  capricious  or 
arbitrary,  or  otherwise,  then  such  failure  or 
refusal  constituted  a  breach  of  their  con- 
tract  which  rendered  them  liable  in  dam- 
ages  to  the  Campbell  Building  Company. 
And  that  in  effect  was  what  the  appellant  re- 
quested the  court  to  charge.  The  appellant 
has  referred  us  to  numerous  cases  to  the  ef- 
fect, and  with  which  holdings  we  concur, 
that  where  a  promisor  agrees  to  pay  for 
work  or  goods  provided  he  is  satisfied  with 
them  he  cannot.  If  he  is  not  satisfied,  be 
made  to  accept  and  pay  for  them,  or  be  com- 
pelled to  pay  for  them  if  he  rejects  them; 
and  that  the  right,  except  for  fraud  or  bad 
faith,  to  inquire  into  the  ground  for  bis  ac- 
tion, is  ordinarily  excluded.  In  such  case, 
when  he  has  not  accepted  the  goods  or  the 
benefit  of  the  work,  it  generally  Is  sufficient 
that  be  said  he  was  "not  satisfied."  This 
principle,  however,  is  more  generally  applied 
to  cases  involving  taste,  fancy,  sensibility,  or 
Judgment  of  the  promisor.  That  is,  if  the 
subject-matter  of  the  contract  is  a  coat  or 
a  painting,  for  which  the  promisor  agrees  to 
pay,  if  the  coat  or  the  painting  is  to  his  sat- 
isfaction, he  is  not  obligated  to  accept  or 
pay  for  it,  if  he  is  not  satisfied,  though  the 
coat  may  be  of  the  best  material  and  work- 
manship and  style,  or  the  painting  executed 
In  the  most  artistic  and  skillful  manner  and 
an  exact  likeness  of  the  orlglnaL  But  this 
does  not  give  the  promisor  a  cause  of  action 
against  the  tailor  or  painter  for  damages  for 
breach  of  contract  because  the  coat  or  paint- 
ing did  not  satisfy  the  fanciful  taste  or  ca- 
pricious mental  state  of  the  promisor.  It  is 
quite  enough  that  he  In  such  case  is  not  re- 
quired to  accept  and  pay  for  the  coat  or  the 
painting.  If  he  Is  not  satisfied,  without  as- 
signing any  reason  therefor,  except  that  he 
is  not  satisfied.  He  may  not,  however,  also 
insist  that  the  tailor  keep  on  making  coata 
for  him,  or  the  painter  painting  pictures,  un- 
til the  Indefinable  and  fanciful  taste  of  his 
mind  is  satisfied,  and  upon  his  refusal  so  to 
do  subject  him  to  a  claim  for  damages  for 
breach  of  contract  The  principle  has  also 
been  applied  by  some  of  the  courts  to  ques- 
tions Involving  not  only  fancy,  taste,  etc.,  but 
also  to  what  is  termed  by  them  operative 
fitness  or  mechanical  utility.  'References  to 
the  cases  may  be  found  in  9  Oyc.  617-624, 
But  in  most  of  them  the  principle  was  ap- 
plied to  cases  where  the  satisfaction  of  the 
promisor  was  the  chief  or  a  prominent  fac- 
tor of  the  contract  Where  the  sale  of  a  ma- 
chine or  steam  engine  is  made  chiefly  upon 
the  condition  that  It  shall  be  to  the  satisfac- 
tion of  the  buyer,  he  ordinarily,  according 
to  some  of  the  cases,  Is  not  compelled  to  ac- 
cept It  and  pay  for  It  no  matter  how  good 
or  perfect  or  complete  the  machine  or  en- 
gine may  be — It  may  be  of  the  best — if  the 
buyer  is  not  satisfied  with  It  and  refuses  to 
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accept  It  or  offers  to  retnm  It,  thongh  hla 
action  In  the  matter  may  be  capricious  or 
wblmBical.  Now,  assuming  that  to  be  so, 
stUl  that  would  not  give  the  buyer  the  right 
where  the  vendor  furnished  and  delivered  to 
him  the  most  perfect  and  complete  machine 
or  engine  In  the  iparket,  or  the  best  that  could 
be  manufactured,  to  a  cause  of  action  against 
the  vendor  for  daumges  for  breach  of  con- 
tract because  the  machine  or  engine  did  not 
satisfy  the  capricious  or  fanciful  mind  of 
the  buyer.  We  do  not  think  the  cases  go  to 
that  extent.  We  think  they  are  to  the  con- 
trary. 

As  already  observed,  the  case  here  tried 
and  submitted  to  the  Jury  was  upon  the  ap- 
pellant's counterclaim  wherein  it  sought  to 
recover  damages  from  the  Midgleys  on  the 
ground  of  their  alleged  breach  of  the  con- 
tract. The  case  submitted  to  the  Jury  Is  not 
one  where  the  Midgleys  are  seeking  to  recov- 
er payment  for  goods  furnished  or  work  done 
by  them  which  were  not  to  the  satisfaction 
of  the  appellant  or  of  the  supervising  archi- 
tect or  the  superintendent  of  construction. 
Conceding  that  under  the  clause  referred  to 
in  the  contract  the  Campbell  Building  Com- 
pany was  not  obligated  to  pay  for  the  execu- 
tion of  the  work  if  it  was  not  to  the  satis- 
faction of  the  supervising  architect  and  the 
superintendent  of  construction  though  the 
fixtures  and  material  furnished  and  the 
work  done  were  in  strict  accordance  with  the 
plans,  details,  and  specifications,  and  that 
tb^  supervising  architect  had  the  right  to 
arbitrarily  reject  or  condemn  the  fixtures 
furnished,  still,  if  they  were  rejected  or  con- 
demned In  such  case  and  in  such  manner 
and  upon  such  ground,  that  by  no  means 
gave  the  Campbell  Building  Company  the 
right  to  claim  damages  against  'Midgley  Bros, 
for  breach  of  the  contract  on  their  part. 
And  that  in  effect  was  what  the  court  charg- 
ed the  Jury. 

Furthermore,  It  does  not  appear  to  us 
that  there  is  anything  particularly  sentimen- 
tal or  fanciful,  or  tasteful,  about  water-clos- 
ets, urinals,  slop  sinks,  or  basin  faucets,  es- 
pecially in  a  public  building.  It  is  chiefiy 
requisite  that  they  be  sanitary,  useful,  suit- 
able, and  neat  The  chief  or  controlling  fac- 
tor in  the  contract  is  not  that  the  goods 
should  satisfy  the  fancy,  taste,  or  aesthetic 
sense  of  the  supervising  architect,  or  his 
mere  whim  or  caprice  in  respect  of  their  fit- 
ness or  utility.  The  important  thing  in  that 
regard  is  that  the  work  was  required  to  be 
done  and  the  goods  and  fixtures  furnished  to 
be  "in  each  case  in  strict  accordance  with 
the  plans  and  specifications  and  of  the  best 
quality  and  grade  found  in  the  market,"  and 
the  fixtures  and  goods  to  be  of  the  kind, 
character,  grade,  quality,  and  description 
enumerated  and  described  in  the  plans  and 
specifications.  The  supervising  architect 
was  not  dissatisfied  because  the  goods  and 
fixtures  furnished  by  the  Midgleys  were  not 


'  in   strict  accordance   with  such  plans   and 
]  specifications,  or  were  not  of  the  best  quality 
'  and  grade  found  in  the  market,  or  were  no<' 
,  of  the  same  kind,  grade,  character,  and  qual- 
^  ity  as  theretofore  submitted  to  him  by  the 
Campbell   Building  Company  and   approved 
by  him.     He  was  dissatisfied  on  the  sole 
ground  that  the  fixtures  were  purchased  from 
Crane  &  Co.,  and  not  from  Clow  &  Sons,  and 
for  that  reason  arbitrarily  condemned  and 
rejected  ,them.    At  least  there  is  much  evi- 
dence to  support  a  finding  to  that  effect,  If 
;  In   such   case  the   Midgleys,   who   had   not 
agreed   to   furnish   goods   manufactured  or 
'  supplied  by  Clow  &  Sons,  are  liable  to  the 
'  Campbell  Building  Company  for  breach  of 
'  contract  on  the  sole  ground  that  the  super- 
I  vising  architect  was  "not  satisfied,"  and  for 
I  that  reason  arbitrarily  rejected  the  goods, 
then  would  they  also  be  so  liable  had  they 
I  furnished  goods  manufactured  or  supplied 
by  Clow  &  Sons,  and  had  they  been  arbitra- 
rily rejected  by  the  architect  solely  because 
I  of  his  dissatisfaction  in  that  they  were  not 
I  purchased  from  or  supplied  by  Crane  &  Co. 
j     We  are  of  the  opinion  that  the  Judgment 
I  rendered  on  the  verdict  finding  the  Issues  on 
!  the  counterclaim  in  favor  of  the  plaintiff 
I  and  against  the  defendant,  no  cause  of  ac- 
I  tion,  ought  to  be  affirmed,  with  costs  to  the 
respondent    It  Is  so  ordered. 

Mccarty,  j.,  concurs. 

FRICK,  C.  J.    1  concur  In  the  result    My 
first  impressions  were  very  strong  that  in 
view'  of  the  whole  record,  the  case  at  bar 
falls  within  that  class  where  a  contractor 
bad  agreed  to  furnish  materials  in  accord- 
ance with  the  choice  or  direction  of  a  per- 
son named  in  the  contract  and  where  the 
choice  of  that  person,  although  duly  made, 
had  been  ignored.     My  associates,   after  a 
very  careful  consideration  of  the  case,  how- 
ever, have  arrived  at  a  different  conclusion. 
A  Just  deference  to  their  Judgment  induces 
me  to  yield  my  views  to  theirs.    If  the  opin- 
:  ion  of  my  Brethren  Is,  however,  to  be  con- 
strued to  the  effect  as  I  fear  it  may  be, 
that  a  person  in  no  case  can  recover  as  dam- 
ages for  breach  of  contract  the  difference  be- 
tween the  cost  of  an  article  agreed  to  be  fur- 
nished in  accordance  with  the  choice  of  a 
'  person  agreed  upon  and  some  other  article  of 
I  the  same  kind  Just  as  good  or  better  simply 
'  because  the  latter  article  Is  arbitrarily  re- 
.  Jected  by  the  person  aforesaid  upon  the  sole 
ground  that  the  former  was  arbitrarily   or 
for  any  reason  chosen  in  preference  to  the 
i  latter,  I  must  withhold  my  assent     I  think 
j  tliat  where  A.  agrees  to  furnish  B.  an  article 
of  a  certain  make,  or  one  that  is  or  may  be 
j  sold  only  by  a  particular  person  or  firm,  B. 
'  has  the  right  to  insist  upon  that  very  article 
'  as   stipulated   for    by   him,    although   there 
'■  could  be  obtained  in  the  market  many  like 
I  articles  just  as  good  or  better.    It  Is  B.'s 
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cbolce  and  not  tbat  of  another  that  must 
control,  since  tbat  la  bis  right  under  the  con- 
tract. 


(83  Kan.   682) 
JONES  v.  WILLIAMSBURG  CITY  FIRE 

INS.  CO.  et  aL 
(Supreme  Court  of  Kansas.    Jan.  7,  1911.) 

(Syllahu*  ly  the  Court.) 

1.  Venue  (5  84*)  —  Change  of  Place  of 
Trial— Pboceedings  to  Prooubb— Waiveb 
OF  Krrob— Failure  to  Object. 

WbeD  an  application  for  a  change  of  TeDue 
on  the  ground  of  the  disqualification  of  the  dis- 
trict judge  has  been  formally  presented  and  fully 
considered  and  boa  been  erroneously  overruled, 
the  applicant  does  not  waive  the  error  by  neg- 
lecting to  interpose  an  objection  to  going  to  trial 
when  the  case  is  reached  at  the  next  succeeding 
term  of  court. 

IKd.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  U  140.  148 ;   Dec.  Dig.  i  84.*] 

2.  Venue  (8  84*)— Change  of  Place  of  Tbial 
—  Proceedings  to  Pbocuke  —  Waives  of 
Error— Stipulation. 

A  stipulation  tbat  a  cause  shall  be  submit- 
ted to  the  court  and  the  same  jury  tbat  tried  a 
companion  case,  upon  the  same  evidence  and 
instructions,  verdict  to  be  returned  and  judg- 
ment rendered  the  same  as  if  all  the  steps  of  a 
trial  had  been  taken,  does  not  waive  the  error 
of  the  court  previously  committed  in  denying 
an  application  to  change  the  venue,  because  of 
the  disqualification  of  the  district  judge. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  H  146,  148;    Dec.  Dig.  i  84.*] 

8.  Appeal  and  ETrrob  (S  1043*)— Harmless 
Error- Denial  op  Change  of  Venue. 
If  upon  appeal  to  this  court  the  record  of 
the  proceedings  shows  with  reasonable  clearness 
that  the  judgment  rendered  expresses  the  only 
result  which  could  be  rightfully  reached,  the  de- 
feated party  has  not  been  prejudiced  in  his  sub- 
stantial rights  because  his  motion  to  change  the 
venue  was  denied,  and  he  was  obliged  to  go  to 
trial  Itefore  a  disqualified  judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4115 ;    Dec.  Dig.  |  1043.*] 

4.  Appeal  and  E^bbob  (J  1031*)— Review— 
PREsiniPTioN— Denial  of  Change  of  Veh- 

VB. 

Generally,  prejudice  will  be  presumed  from 
the  erroneous  denial  of  an  application  to  change 
the  venue  because  of  the  disqualification  of  the 
district  judge  j  but  the  presumption  is  subject 
to  the  limitation  tbat  it  must  appear  from  the 
record  tbat  there  is  a  substantial  controversy  to 
be  determined,  the  result  of  which  may  be  det- 
rimentally affected  by  the  officiating  of  the  ob- 
jectionable judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4038-4046;  Dec.  Dig.  g 
1031.*] 

5.  Appeal  and  Errob  ({  1043*)— Habmless 
Ekroh— Refusal  of  Change  of  Venue. 

I'nder  the  facts  stated  in  the  opinion,  it 
is  held  that  the  error  of  the  trial  court  in  refus- 
ing to  change  the  venue  of  this  case  is  not  suf- 
ficient to  warrant  a  judgment  of  reversal. 

[W.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4115 ;    Dec  Dig.  f  1043.*] 

Smith  and  Porter,  J  J.,  dissenting. 

Appeal    from    District    Court,    Franklin 
County. 
Actions  by  W.  H.  Jones  aRalnst  the  Wil- 


liamsburg City  Fire  Insurance  Company, 
against  the  Concordia  Fire  Insurance  Com- 
pany, against  the  Fireman's  E^ind  Insnrance 
Company,  and  against  the  Mercantile  Fire 
&  Marine  Insurance  Company,  Consolidated. 
Judgment  for  plalntifF,  and  defendant  ap- 
peals.   Affirmed. 

Fyke  &  Snider  and  B.  S.  Quinton,  for  ap- 
pellants. W.  S.  Jenks,  F.  M.  Harris,  and  U. 
H.  Cook,  for  appellee. 

BURCH,  J.  In  November,  1908,  a  stock  of 
merchandise  at  Ottawa,  Franklin  county, 
Kan.,  belonging  to  the  appellee,  W.  H.  Jones, 
was  destroyed  by  Are.  The  appellee  was  in- 
sured against  loss  by  a  number  of  Insurance 
companies  and  in  due  time  be  brought  suits 
to  recover  upon  the  policies.  The  case  of 
Jones  V.  American  Central  Ins.  Co.  was  tried 
in  April,  1909,  with  the  result  that  a  Judg- 
ment was  rendered  in  favor  of  the  plaintiff. 
On  appeal  to  this  court  the  Judgment  was  re- 
versed, because  an  application  for  a  change 
of  veuue,  based  upon  the  disqualiflcation  of 
the  Judge  of  the  district  court  of  Frankitu 
county,  was  denied.  Jones  v.  Insurance  Co., 
83  Kan.  44,  109  Pac.  1077.  On  September 
22  and  23,  1909,  the  cases  of  Jones  v.  West- 
chester Fire  Ins.  Co.  and  Jones  v.  Prussian 
National  Ins.  Co.  were  trjed.  and  verdicts 
were  returned  In  favor  of  the  plaintiff.  Tbe 
cases  of  the  same  plaintiff  against  the  Wil- 
liamsburg City  Fire  Ins.  Co.,  the  Concordia 
Fire  Ins.  Co.,  the  Fireman's  Fund  Ins.  Co., 
and  the  Mercantile  Fire  &  Marine  Ins.  Co. 
were  then  submitted  to  the  Jury,  which  heard 
the  Westchester  Company's  Case,  under  sti|>- 
ulatlons  which  read  in  part  as  follows:  "It 
is  hereby  stipulated  and  agreed  that  the 
above-entitled  cause  shall  be  submitted  to  the 
court  and  the  same  Jury  that  tried  the  case 
of  W.  H.  Jones  v.  Westchester  Fire  Insurance 
Company  on  September  22d,  10(K).  upon  tbe 
same  evidence  offered  in  tbat  cat«,  and  that 
the  court  shall  Instruct  the  Jury  upon  the 
same  evidence  submitted  in  tbat  cause,  ex- 
cept as  hereinafter  provided,  as  though  It 
had  actually  been  verbally  given  In  this 
cause,  and  that  the  same  Jury  before  which 
the  said  cause  of  W.  H.  Jones  v.  Westchester 
Fire  Insurance  Company  was  tried  shall  con- 
sider tbe  evidence  and  Instructions  of  the 
court  as  though  such  evidence  and  Instruc- 
tions were  actually  given  verba  lly  and  read 
in  this  cause,  and  shall  deliberate  npon  tbe 
same  and  render  a  verdict  upon  such  evi- 
dence and  instructions  as  though  actually 
given  verbally  and  read  in  this  cause  to  said 
Jury«  and  if  the  finding  be  in  favor  of  tbe 
plaintiff,  the  Jury  shall  determine  from  tbe 
policy  sued  on  in  this  case  and  the  evidence 
given  in  said  cause  above  referred  to,  aud  tbe 
Instructions  of  the  court,  the  amount  due  to 
tbe  plaintiff  under  the  policy  sued  on  In  this 
case,  and  that  judgment  shall  be  rendered  ac- 
cordlnely."     In  these  cases  verdicts  were  re- 
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turned  In  favor  of  Jones.  Judgments  were 
rendered  In  his  favor  In  all  the  cases,  and 
the  various  Insurance  companies  appeal.  In 
this  court  the  four  cases  which  went  to  the 
Jury  under  the  stipulation  referred  to  have 
been  consolidated.  Tlie  six  cases  may  be 
disposed  of.  however,  by  one  opinion. 

On  July  27th,  preceding  the  trials,  applica- 
tions to  change  the  venue  were  denied.  The 
grounds  stated  were  those  which  were  con- 
sidered In  the  case  of  Jones  v.  Insurance  Co., 
83  Kan.  44.  109  Pac.  1077.  In  several  of  the 
cases  Jones  filed  an  a£Bdavlt  stating  that  he 
was  able  to  pay  his  Indebtedness  to  the  First 
National  Bank  of  Ottawa,  amonnting  to  $6,- 
000,  Independently  of  the  result  of  the  litiga- 
tion with  the  insurance  companies,  and  con- 
sequently that  the  bank  would  not  be  affect- 
ed should  he  lose.  The  aflfldavlt  did  not  re- 
move the  disqualification  of  the  district  Judge. 
Optimistic  general  statements  of  this  kind, 
relating  to  one's  resources,  do  not  go  very  far 
in  the  business  world.  The  adage  is  that  "the 
eye  of  the  master  fatteneth  the  ox."  Its 
truth  is  illustrated  by  the  fact  that  Jones  was 
adjudged  to  be  a  bankrupt  within  a  few 
months  after  bis  affidavit  was  filed.  It  does 
not  appear  from  the  affidavit,  or  otherwise, 
that  the  bank  had  been  relieved  of  an.Tlety 
concerning  the  means  and  ability  of  Jones  to 
dischai-ge  his  indebtedness,  and  the  proof  was 
that  this  very  matter  had  been  the  subject  of 
discussion  between  the  officers  of  the  bank 
and  Its  legal  adviser,  the  trial  Judge,  who 
was  also  a  stockholder  and  officer  of  the  in- 
stitution, drawing  an  annual  salary  from  it. 
It  is  not  necessary  to  add  anything  to  what 
was  said  in  the  opinion  in  Jones  v.  Insurance 
Company,  83  Kan.  44,  109  Pac.  1077.  A 
change  of  venue  ought  to  have  been  granted 
in  each  of  the  cases. 

The  Insurance  companies  rely  for  reversal 
upon  the  refusal  of  the  court  to  change  the 
venue,  and  upon  nothing  else.  The  appellee 
argues  that  the  error  was  impliedly  waived, 
because  no  objection  to  proceeding  further 
was  interposed  when  the  cases  were  reached 
for  trial.  Some  authorities  are  cited  to  sup- 
port the  dabn.  Those  from  this  state  are 
easily  distinguishable.  For  various  reasons 
those  from  other  states  are  not  controlling. 
The  subject  of  a  change  of  venue  bad  been 
formally  presented  and  fully  considered. 
The  district  Judge,  acting  conscientiously  up- 
on bis  best  Judgment,  believed  it  to  be  his 
duty  to  preside  at  these  trials.  He  so  de- 
cided, exceptions  were  duly  noted,  and  the 
proceeding  was  spread  upon  the  record.  No 
new  fact  or  circumstance  intervened  to 
change  the  situation  and  there  was  no  occa- 
sion to  reopen  the  subject  and  require  the 
court  to  rule  upon  it  again.  An  objection  of 
the  Idnd  suggested  had  no  function  whatever 
to  perform,  consequently  was  not  essential 
to  preserve  the  rights  of  the  parties,  and  if 
made  would  have  had  something  of  the  ap- 
pearaniv  of  nagging  the  court 

The  appellee  further  iuslsta  that  the  stip- 


ulations referred  to  constituted  express  waiv- 
ers of  the  disqualiflcatlon  of  the  judge  In  the 
cases  in  which  they  were  filed.  These  stip- 
ulations related  solely  to  the  manner  in 
which  the  cases  should  be  submitted,  and  it 
would  be  a  grross  misinterpretation  of  them  to 
Impress  them  now  with  a  different  purpose. 

Finally,  the  appellee  asserts  that  the  error 
committed  In  refusing  to  change  the  venue 
was  harmless.  The  defense  of  the  Insur- 
ance companies  was  that  the  appellee  had 
not  complied  with  the  conditions  of  his  poli- 
cies, that  he  was  not  the  owner  of  the  prop- 
erty burned,  that  he  had  not  sustained  loss 
to  the  amount  claimed,  that  he  had  procur- 
ed the  policies  through  gross  misrepresenta- 
tion of  the  amount  and  value  of  the  property 
insured,  and  that  he  bad  concealed  and  false- 
ly misrepresented  other  material  facts.  At 
the  trials  the  appellee  produced  evidence  am- 
ply warranting  recovery.  The  record  is  re- 
markably free  from  objections  relating  to 
evidence.  The  few  which  were  made  were  In- 
consequential. The  appellee  was  the  chief 
witness  in  bis  own  behalf  and  was  cross- 
examined  at  length.  No  evidence  was  of- 
fered by  the  appellants,  and  the  cases  went 
to  the  Jury  upon  simple  and  clear  instruc- 
tions against  which  nothing  can  be  urged. 
The  verdict  In  each  case  was  the  necessary 
result  of  the  trial,  and  would  not  have  been 
allowed  to  stand  had  It  been  otherwise.  No 
trial  errors  of  any  kind  are  assigned,  or 
could  be  sustained  In  this  court. 

In  the  case  of  Robinson  v.  Melvin,  14  Kan. 
484,  488,  the  court  was  called  upon  to  re- 
view an  order  discharging  an  attachment. 
A  portion  of  the  opinion  reads  as  follows: 
"One  other  question  is  raised  by  counsel. 
After  the  dissolution  of  the  attachment, 
plaifttifr  moved  to  have  the  order  dissolving 
the  attachment  set  aside  and  the  matter  re- 
ferred to  a  judge  pro  tern,  on  the  ground  of 
the  Interest  of  the  judge,  and  In  support  of 
such  motion  filed  an  affidavit  alleging  that 
subsequent  to  the  dissolution  he  had  ascer- 
tained that  the  Judge  was  security  for  de- 
fendant on  a  past-due  note  of  $125,  and  that, 
while  the  motion  to  dissolve  was  pending  be- 
fore him  he  had  received  from  defendant  a 
chattel  mortgage  on  a  span  of  horses  worth 
not  over  $120  to  indemnify  him.  We  have 
taken  this  case  as  if  originally  presented  to 
us,  and  considered  It  independent  of  any  pri- 
or adjudication,  because,  even  though  the 
judge  was  disqualified  by  reason  of  Interest, 
it  would  be  wrong  to  the  parties  to  remand 
it  for  examination  before  a  judge  pro  tem., 
if  it  was  reasonably  clear  to  us  that  the  at- 
tachment ought  upon  the  evidence  to  have 
been  discharged.  That  would  be  simply  mak- 
ing additional  costs  with  the  same  ultimate 
result.  We  do  not  mean  to  decide  that  the 
judge  was  actually  disqualified  by  interest, 
the  showing  having  been  entirely  ex  parte; 
but  we  cannot  forbear  remarking  that  it  is 
the  duty,  as  it  is  generally  the  wish,  of  a 
Judge  to  avoid  sitting  la  Judgment  upon  ques- 
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tlons  in  which  he  has  a  direct  even  tbongh 
slight  pecuniary  interest." 

The  conclusion  to  be  drawn  from  this  de- 
cision is  that,  when  upon  an  appeal  to  this 
court  the  record  of  the  proceedings  shows 
with  reasonable  clearness  that  the  judgment 
rendered  expresses  the  only  result  which 
could  rightfully  be  reached,  the  defeated  par- 
ty has  not  been  prejudiced  in  bis  substantial 
rights  because  his  motion  to  change  the  ven- 
ae was  denied,  and  he  was  obliged  to  go  to 
trial  before  a  judge  who  was  disqualified. 

The  statute  gives  no  right  to  an  appeal  im- 
mediately upon  the  denial  of  a  change  of 
venue.  The  trial  must  go  on,  and  not  until 
after  final  Judgment  has  been  rendered  does 
an  appeal  lie.  Shocking  as  the  notion  of  a 
trial  before  an  interested,  prejudiced,  or  oth- 
erwise disqualified  judge  may  be,  the  law  is 
practical  and  will  not  compel  another  trial 
merely  to  gratify  a  sentiment  or  to  uphold  a 
principle.  If  the  party  applying  for  the  cliange 
of  venue  should  win  the  case,  be  is  not  per- 
mitted to  say  that  his  substantial  rights  were 
prejudicially  afEected  by  the  erroneous  rul- 
ing. ,If  the  facts  should  be  agreed  to  and 
the  Judgment  which  the  law  requires  should 
be  pronounced  upon  them,  no  possible  in- 
Jury  could  follow  from  the  refusal  to  change 
the  venue.  Many  other  situations  can  be 
imagined  in  which  a  ruling  of  the  kind 
complained  of  would  be  harmless,  and  if 
the  record  should  show  that  the  party  ap- 
plying for  the  change  had  no  defense  to  a 
well-proved,  meritorious  cause  of  action,  it 
would  be  to  Indulge  Utlgiousness  at  the  ex- 
pense of  justice  to  remand  the  cause,  in  or- 
der that  the  same  adverse  result  might  be 
stated  in  another  court  Ordinarily,  there- 
fore, It  is  unavailing  for  a  party,  on  appeal, 
to  stand  upon  a  well-grounded  motion  for  a 
change  of  venue.  If  he  brings  up  nothing 
but  the  ruling  on  hia  motion  and  the  final 
judgment  against  him,  the  court  cannot  say 
that  prejudicial  error  is  made  manifest.  It 
is  true  that  the  baneful  influence  of  a  biased 
or  otherwise  disqualified  judge  upon  the  pro- 
ceedings cannot  be  made  to  stand  out  upon  a 
printed  record.  The  embarrassment  and  con- 
straint under  which  party  and  counsel  rest  in 
developing  their  case  before  one  not  authoriz- 
ed to  hear  it  is  often  sufficient  to  place  them 
at  an  unfair  disadvantage.  Therefore  the 
statement  that  prejudice  will  be  presumed 
when  a  change  of  venue  is  improperly  denied 
is  generally  true.  But  it  is  true  only  with 
this  limitation :  It  must  appear  from  the  rec- 
ord ttiat  there  is  a  substantial  controversy  to 
be  determined,  the  result  of  which  may  be 
detrimentally  affected  by  the  officiating  of 
the  objectionable  judge. 

In  the  cases  under  review  the  only  serious 
dispute  is  that  made  by  the  pleadings.  There 
is  none  of  moment  in  the  evidence.  The 
plaintiff  has  been  severely  cross-examined, 
his  demeanor  on  the  witness  stand  has  been 
observed  by  several  Juries,  his  proof  of  a 
rieht  to  recover  is  always  abundant,  and  the 


result  is  always  the  same.  The  good  faith 
of  the  insurance  companies  in  contesting  the 
losses  Is  not  questioned,  but  after  several  op- 
portunities nothing  whatever  has  been  pro- 
duced by  way  of  defense.  If  they  have  a  de- 
fen^,  enough  of  it  should  have  been  disclos- 
ed to  show  with  reasonable  clearness  that  it 
ought  to  be  considered  in  another  forum. 

The  precedent  of  Robinson  v.  Melvln,  14 
Kan.  484,  baa  everything  to  commend  it,  and 
the  court  is  far  within  the  principle  it  enun- 
ciates in  holding  that  the  error  of  the  trial 
court  in  refusing  to  change  the  venue  of 
these  cases  is  not  sufficient  to  wan-ant  a 
Judgment  of  reversal.  The  doctrine  of  harm- 
less error  here  given  controlling  effect  was 
not  urged  in  opposition  to  a  reversal  in  the 
case  of  Jones  v.  Insurance  Co.,  83  Kan.  44, 
109  Pac.  1077. 

The  Judgment  of  the  district  court  is  af- 
firmed, and  an  order  of  affirmance  will  be 
entered  in  each  of  the  five  companion  cases. 

JOHNSTON,  C.  J.,  and  GRAVES  and  MA- 
SON, JJ.,  concurring.  BENSON,  J.,  not  sit- 
ting. 

SMITH,  J.  (dissenting.  The  argument  for 
and  against  affirming  the  judgment  is  fair- 
ly and  well  stated  by  Mr.  Justice  BURCH 
in  the  opinion,  but  I  cannot  regard  the  case 
of  Robinson  v.  Melvln,  14  Kan.  484,  as  very 
pertinent  to  the  question.  In  that  case  the 
application  was  made  to  set  aside  a  Judg- 
ment and  to  refer  to  a  Judge  pro  tem.  on 
the  ground  of  the  interest  of  the  judge.  The 
showing,  pro  and  con,  was  by  affidavits. 
This  court  examined  the  question,  independ- 
ently, upon  the  affidavits,  and  it  appeared 
that  the  Judge  had  a  very  slight  interest, 
if  any,  to  be  served  by  his  ruling,  and,  in 
fact,  that  he  had  no  interest  as  there  was 
abundant  property  to  protect  his  rights  aside 
from  that  Involved  in  the  suit.  Our  statu- 
tory provision  is  but  the  re-enactment  of 
the  common  law  on  this  subject,— in  fact,  but 
a  recording,  In  form  of  law,  the  common 
sentiment  of  the  civilized  world. 

Issues  were  raised  by  the  pleadings,  and 
I  think  the  defendant  might  well  have  rested 
upon  his  right  to  an  impartial  bearing  with- 
out attempting  to  make  a  defense  by  evi- 
dence. At  any  rate  I  am  inclined  to  the 
view  that  the  public  question  should  be  of 
controlling  importance  in  the  case  and  that 
a  trial  judge  should  not  be  permitted  to  try 
his  own  case,  even  If  be  does  so  without 
committing  any  error,  and  if  he  arrives  at 
the  proper  decision.  To  maintain  the  con- 
fidence of  the  public  in  the  absolute  impar^ 
tiality  of  the  courts,  I  regard  as  of  the  first 
consequence,  greater  even  than  the  rights  of 
the  party  In  a  particular  case. 

"The  purpose  of  the  law  is  that  no  Judge 
shall  hear  and  determine  a  case  in  which 
he  Is  not  wholly  free,  disinterested,  impartial 
and  Independent."  Syllabus,  Tootle  v.  Berk- 
ley, 60  Kan.  446,  56  Pac  755. 
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PORTER,  X  (dissenting).  A  imrty  Is  pre- 
Bnmed  to  have  been  prejudiced  who  has  been 
denied  the  right  guaranteed  by  the  statute, 
by  the  common  law  and  by  every  principle 
of  Justice  to  a  trial  before  a  Judge  In  no  way 
personally  Interested  in  the  result  of  the 
litigation.  Many  courts  have  held  that*  the 
presumption  of  prejudice  is  conclusive.  Hew- 
itt and  Others  v.  Follett,  Imp.,  51  Wis.  264, 
8  N.  W.  177;  Evans  v.  Evans,  105  Ind.  204, 
211,  6  N.  E.  24,  768;  Ferguson  v.  Davis 
County.  51  Iowa,  220,  224,  1  N.  W.  505;  Es- 
tate of  White,  37  CaL  190;  Oakley  v.  Aspln- 
wall,  3  N.  Y.  547.  See  also  Powers  v. 
Reynolds,  89  Ky.  259,  262,  12  S.  W.  298,  553. 
In  the  opinion  In  the  Estate  of  White,  supra. 
It  Is  said:  "It  is  no  answer  to  the  dis- 
qualification arising  from  Interest  in  the  pro- 
ceedings to  say  that  the  decision  In  the  cause 
was  correct  The  statute  does  not  say  that 
the  Judge  Is  disqualified  to  decide  errone- 
ODsly,  but  that  be  shall  not  decide  at  all,  ex- 
cept to  arrange  the  calendar  and  the  order 
of  business,  or  to  change  the  venue." 

Our  statute  is  not  worded  the  same  as  that 
of  California  but  beyond  question  means 
precisely  the  same  thing.  The  result  of  the 
doctrine  declared  in  the  opinion  is  that  a 
Judge  who  is  Interested  in  a  case  may  over- 
rule an  application  for  a  change  of  venue 
on  that  ground  and  proceed  with  the  trial 
as  if  be  were  in  every  respect  competent, 
and,  if  be  succeeds  in  trying  tbe  case  with- 
out error,  the  Judgment  must  be  affirmed. 
This  in  my  opinion  exalts  the  doctrine  that 
reversible  error  must  appear  to  have  been 
prejudicial  above  a  principle  of  far  greater 
Importance  to  the  profession  and  to  society, 
and  which  was  said  by  the  court  in  Oakley 
V.  Aspinwall,  supra,  "is  necessary  in  order 
to  preserve  the  moral  dignity  of  courts  and 
the  due  administration  of  Justiice."  There 
doubtless  are  rare  Instances,  as  in  Robinson 
V.  Melvln,  14  Kan.  484,  where  it  conclusively 
appears  that  no  prejudice  could  have  resulted 
to  the  party  complaining,  and  where,  under 
the  peculiar  circumstances,  the  court  might 
be  Justified  In  affirming  the  judgment  not- 
withstanding the  error  of  the  court  in  deny- 
ing the  application  for  a  change  of  venue. 
Thns,  If,  in  an  affidavit  for  attachment,  the 
only  grounds  relied  upon  were  that  the  de- 
fendant was  a  foreign  corporation  and  there 
was  record  evidence  upon  which  we  are  as 
competent  to  pass  as  the  trial  Judge,  demon- 
strating conclusively  that  the  defendant  was 
a  resident  corporation,  it  would  perhaps 
become  the  duty  of  the  court  to  disregard  the 
enoi  and  affirm  a  Judgment  dissolving  the 
attachment;  but  the  doctrine  of  Robinson  v. 
Melvln,  supra,  which  is  relied  upon  in  the 
opinion  ought  not  to  be  extended  beyond  the 
narrow  facts  to  which  it  applies.  Besides, 
in  this  case  we  cannot  say  that  it  con- 
clusively appears  that  the  defendants  were 
not  prejudiced.    They  offered  no  evidence  in 


support  of  the  facts  alleged  In  their  answer 
as  a  defense  to  the  action.  They  merely 
cross-examined  the  plaintiff  who  was  the 
only  witness  testifying.  They  were  not  bound 
by  anythiqg  to  which  he  testified  on  cross- 
examination  and  are  in  the  same  situation  in 
my  opinion  as  though  they  had  stood  upon 
their  right  to  a  trial  before  a  disinterested 
judge  and  had  refused  to  offer  any  testimony. 
In  the  case  of  Jones  v.  Insurance  Co.,  83 
Kan.  44,  109  Pac.  1077,  arising  on  exactly 
the  same  state  of  facts  as  this  case,  we  held 
that  the  court  committed  error  in  refusing 
the  change  of  venue  and  that  he  should  not 
have  tried  the  case.  These  cases,  arising 
out  of  the  same  transactions,  were  tried  be- 
fore the  decision  reversing  that  case  was  an- 
nounced. The  same  question  was  before  the 
court  then,  and  it  was  stated  in  the  opinion : 

"After  the  motion  for  a  change  of  venue 
was  denied,  a  trial  was  had  to  a  jury,  and 
no  question  is  raised  as  to  the  fairness  of 
the  court  in  its  rulings  on  the  introduction 
of  evidence  or  in  the  giving  or  refusing  of 
instructions  to  the  Jury.  Still,  the  Judgment 
must  be  and  is  reversed,  and  the  case  Is  re- 
manded vrith  instructions  to  grant  a  change 
of  venue." 

I  am  satisfied  with  the  correctness  of  the 
conclusions  arrived  at  there  and  am  not 
ready  to  overrule  that  case.  It  is  true  that 
our  attention  was  not  directed  at  that  time 
to  the  case  of  Robinson  v.  Melvln,  supra,  but 
Mr.  Justice  SMITH  in  bis  dissenting  opinion 
in  this  case  has  noted  the  distinction  between 
the  cases.  To  say  that  in  a  case  of  this 
kind  the  Judgment  must  affirmatively  show 
that  the  complaining  party  has  been  prej- 
udiced is  not,  in  my  opinion,  a  safe  rule  to 
establish. 


(84  Kan.   169) 

STATE  ex  rel.  JACKSON,  Atty.  Gen.,  et  al. 
V.  PRATHBR. 

(Supreme  Court  of  Kansas.    Jan.  31,  1911.) 

(SyUaiut  bv  the  Court.) 

1.  Mandautts  (S  63*)  —  Grounds  —  Perfobm- 
ANCE  OF  Official  Act. 

One  whose  term  as  a  public  officer  has 
expired  may  be  required  by  mandamus  to  pec- 
form  an  act  which  he  should  have  done  wnile 
in  office,  wherever  it  is  in  its  nature  capable 
of  such  Bubseqnent  performance,  and  a  public 
purpose  is  to  be  served  thereby. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus, 
Cent  Dig.  {  69;    Dec.  Dig.  {  63.».] 

2.  Statutes  (J  232*)— RepkaI/— Speciai.  Law 
Repbalino  Genebal  Law  or  Subject  — 
constbuction. 

Where  an  act  estabiishint;  a  special  law 
for  a  particular  county  contains  a  clause  in 
terms  repealing  the  peneral  law  on  the  subject, 
such  clause  will  ordinarily  be  regarded  as  lim- 
ited in  its  operation  to  that  county. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  {  313 ;   Dec.  Dig.  §  232.*] 
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3.  Rtatftes  (§  169*)— "Repeal"— Revivai.  OF 

Act  Repealed. 

Where  an  act  establishin);  a  special  law 
for  a  particular  county  repeals  the  general  law 
on  the  s<ibjcct  as  to  that  county,  the  repeal  ot 
the  Bpecial  act  brinss  the  county  again  within 
the  operation  of  the  general  law ;  the  statutory 
rule  that  the  repeal  of  a  statute  does  not  re- 
vive a  stntute  previously  repealed  having  no 
application  to  such  a  situation. 

fEM.  Note. — For  other  cases,  see  Statutes. 
Cent.  Dig.  fii  '_M«.  247,  256:    Dec.  Dis.  f  lCft.» 

For  other  dofinitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6102,  C10;{.] 

4.' Statutes  (8  107*)— Subjects  and  Titles. 
Chapter  142  of  the  Laws  of  1909  does  not 
violate  the  constitutional  provision  that  "no  bill 
shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title." 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  |§  121-134;    Dec.  Dig.  i  107.*] 

5.  Statutes  (S  7C*)  —  Repeal  —  Repeal  bt 
Special  Act  of  a  Pbevious  Special  Law. 

The  adoption  of  a  constitutional  provision 
against  specfal  legislation  does  not  prevent  the 
repeal  by  special  act  of  a  special  law  previous- 
hf  enacted,  or  its  partial  repeal,  where  the  ef- 
tect  is  merely  to  withdraw  a  county  from  the 
operation  of  the  special  law  and  make  it  sub- 
ject to  the  general  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  77%-78ii  ;   Dec.  Dig.  §  76.*] 

6.  Statutes  (§  250*)  —  Repeal  of  Special 
Act— EfFECT. 

Where  at  the  same  session  the  Legislatnre 
repeals  n  special  act  fixing  the  compensation 
of  the  officers  of  a  particular  county,  and  by 
a  separate  act  provides  a  new  schedule  ap- 
plicable to  such  county,  the  presumption  that 
would  otherwise  exist  of  an  intention  that  the 
old  basis  should  govern  until  the  new  one  took 
effect  fails  where  the  operation  of  the  new 
schedule  is  postponed  for  a  considera'ble  period. 
In  such  a  situation  the  old  general  law  gov- 
erns between  the  repeal  of  the  special  law  and 
the  time  when  the  new  schedule  becomes  op- 
erative. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent  Dig.  $  331 ;    Dec.  Dig.  {  250.»] 

West,  J.,  dissenting. 

Mandamus  by  the  State,  at  the  relation  of 
F.  S.  Jackson,  Attorney  General,  and  others, 
against  Van  B.  Pratber.  AltematiTe  writ 
allowed. 

John  S.  Dawson,  Atty.  Gen.,  and  Kepllnger 
&  Trickett,  for  plaintiff.  B.  C.  Little  and  T. 
A.  Pollock,  for  defendant 

MASON,  J.  The  state,  on  the  relation  of 
the  Attorney  General,  asks  a  mandamus 
against  Van  B.  Prathcr,  requiring  him  to 
make  a  report  of  the  fees  collected  by  him 
while  probate  Judge  of  Wyandotte  county, 
and  to  deliver  a  book  containing  a  record  of 
them.  The  county  commissioners  and  coun- 
ty auditor  join  as  plaintiffs. 

The  defendant  suggests  that  mandamus 
cannot  be  maintained  against  him  because  he 
has  resigned  and  his  term  has  expired.  The 
proceeding  was  begun  while  he  was  in  office, 
and  if  it  was  then  his  duty  to  do  the  act  de- 
manded of  him,  and  no  one  else  can  perform 
it,  its  performance  by  him  may  still  be  en- 
forced as  an  official  duty,  notwithstanding  he 


is  no  longer  an  officer.  In  this  respect  the 
situation  Is  analogous  to  that  arising  when 
an  outgoing  officer  refuses  to  turn  over  to 
bis  successor  the  property  belonging  to  the 
office— a  situation  in  which  mandamus  Is 
held  to  be  a  proper  remedy.  Huffman  v. 
Mills,  39  Kan.  577.  18  Pac.  516:  Metsker  v. 
Xeally,  41  Kan.  122,  21  Pac.  206,  13  Am.  St. 
Rep.  269 ;  State  v.  Lawrence.  76  Kan.  940,  92 
Pac.  1131,  31  L.  R.  A.  342,  note. 

A  nnmber  of  other  reasons  are  suggested 
why  a  writ  should  not  Issue.  Most  of  them 
relate  to  questions  of  fact,  or  to  matters  ap- 
propriate to  be  investigated  upon  a  return 
to  an  alternative  writ  A  preliminary  ques- 
tion is  whether  the  statute  imposes  upon  the 
probate  judge  of  Wyandotte  county  the  duty 
referred  to,  and  we  deem  it  proper  to  deter- 
mine this  prior  to  the  issuance  of  any  writ. 
In  1899  the  Legrislature  passed  an  act  (Laws 
1899,  c.  141)  relating  to  the  compensation  of 
county  officers.  So  much  of  it  as  is  here  Im- 
portant is  BtlU  in  force  (Gen.  St.  1909,  H 
3GC9,  3671),  except  so  far  as  it  Is  affected  by 
subsequent  legislation  hereinafter  mentioned. 
Section  12  (Gen.  St.  1909,  i  3069)  relates  to 
probate  judges,  and  allows  them  to  retain 
fees  in  amounts  proportioned  to  the  popula- 
tion, dividing  the  excess  with  the  county. 
In  all  counties  having  more  than  55,000  in- 
habitants the  fixed  amount  is  $3,000  a  year. 
Section  14  (Gen.  St  1909,  $  3671)  requires 
certain  county  officers,  including  probate 
Judges,  to  keep  a  record  of  all  fees  collected 
in  a  book  which  shall  be  open  to  public  In- 
spection, and  to  file  quarterly  reports  under 
oath  showing  their  amount.  In  1901  an  act 
was  passed  (Laws  1901,  c.  214)  relating  to  the 
compensation  of  the  county  treasurers  and 
probate  Judges  of  Shawnee  and  Wyandotte 
counties.  It  fixed  the  fees  of  the  probate 
Judge  in  these  counties  In  accordance  with 
the  general  schedule,  except  as  to  two  Items, 
which  were  increased,  and  allowed  him  to  re- 
tain the  entire  amount  collected.  It  included 
a  section  reading  as  follows:  "Original  sec- 
tion 14  of  chapter  141  of  the  Session  Laws 
of  1899,  and  all  acts  and  parts  of  acts,  so  far 
as  the  same  are  inconsistent  with  the  provi- 
sions of  this  act  are  hereby  repealed."  In 
1909  an  act  was  passed  (Laws  1909,  c.  142) 
purporting  to  repeal  such  act  of  1901  so  far 
as  it  applied  to  Wyandotte  county 

The  plaintiff  maintains  that  with  the  re- 
peal of  the  special  act  of  1901,  relating  to 
Wyandotte  county,  the  probate  Judge  of  that 
county  became  subject  to  the  general  law  of 
1899,  and  was  required  to  divide  with  the 
county  fees  collected  in  excess  of  $3,000,  and 
to  record  and  report  the  amount  collected. 
The  defendant  Insists  that  to  give  the  law 
this  effect  would  be  to  Ignore  the  rule  that 
"the  repeal  of  a  statute  does  not  revive  a 
statute  previously  repealed."  Gen.  St  1909, 
§  9037,  subd.  1.  We  think,  however,  that  the 
act  of  1901  was  not  a  "repeal"  of  the  act  of 
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1899,  within  the  meadlng  of  that  rule.  Clear- 
ly tbe  Legislature  did  not  intend  by  it  literal- 
ly and  absolutely  to  repeal  section  14  of 
chapter  141,  Laws  1S99.  The  defendant  rec- 
ognizes this  in  bis  brief  by  spealiing  of  sec- 
tion 14  as  having  been  "repealed  as  to  Wyan- 
dotte county"  by  the  act  of  1901.  What  was 
obviously  meant  was  that  the  special  law, 
and  not  the  general,  should  govern  in  Wyan- 
dotte county;  in  other  words,  that  Wyan- 
dotte county  should  be  withdrawn  from  the 
operation  of  tbe  general  statute,  and  be  gov- 
erned, as  to  the  matters  covered,  by  the  pro- 
visions of  the  special  act.  When  the  special 
act  was  repealed,  in  the  absence  of  specific 
provision  on  the  subject,  the  general  law  be- 
came operative  In  Wyandotte  county  as  well 
as  in  the  rest  of  the  state.  This  conclusion 
accords  with  tbe  spirit  and  purpose  of  the 
statutory  rule,  and  with  the  interpretation 
elsewhere  placed  upon  it  "The  statutory 
rule  is  inapplicable  to  cases  where  the  origi- 
nal act  has  been  modiOed  only  and  not  re- 
pealed by  tbe  later  one,  as  where  an  act 
merely  excepts  a  particular  class  of  cases 
from  the  operation  of  a  previously  existing 
general  law,  which  continues  to  be  in  force. 
By  the  repeal  of  the  act  creating  the  excep- 
tion, the  general  statute  which  was  in  force 
all  the  time  then  becomes  applicable  to  all 
cases,,  according  to  its  terms."  26  A.  &  B. 
Encycl.  of  L.  7C1.  This  principle  was  recent- 
ly applied  in  Dylcstra  v.  Rolden,  151  Mich. 
289,  115  N.  W.  74,  the  effect  of  the  decision 
being  in  accordance  with  a  headnote  reading: 
"The  rule  that  a  statute  once  repealed  is  not 
revived  by  the  repeal  of  the  repealing  act  is 
not  applicable  to  a  case  in  which  the  origi- 
nal act  is  not  in  fact  repealed,  but  merely 
discontinued  in  its  operation  with  reference 
to  a  particular  territory,  in  which  case,  the 
discontinuing  act  being  repealed,  there  is 
notliing  to  prevent  the  original  act  from 
again  becoming  operative  in  the  exempted 
territory."  See,  also,  36  Cye.  1101,  note  72 ; 
Grocery  Company  v.  Burnet,  61  S.  C.  205, 
39  S.  E.  381,  58  L.  R.  A.  687 ;  Durr  v.  Com- 
monwealth, 3  Pa.  Co.  Ct.  R.  525;  Barren 
County  Court  v.  Kinslow,  9  Ky.  Law  Rep. 
108;  State  v.  Sawell,  107  Wis.  300,  83  N. 
W.  296. 

Tbe  defendant  assails  the  validity  of  tbe 
act  of  1909  upon  the  ground  that  it  violates 
the  constitutional  provision  (article  2,  §  10) 
that  no  bill  shall  contain  metre  than  one  sub- 
ject, which  shall  be  clearly  expressed  in  the 
title.  The  act  not  only  nndertalies  tbe  re- 
peal, 80  far  as  Wyandotte  county  is  concern- 
ed, of  chapter  214  of  the  Laws  of  1901,  re- 
lating to  tbe  compensation  of  the  treasurer 
and  probate  Judge  of  Wyandotte  and  Shaw- 
nee counties,  but  also  the  entire  repeal  of 
chapter  217,  relating  to  the  fees  of  the  sher- 
iff, register  of  deeds,  and  court  clerks  of 
Wyandotte  county.  We  thinli  within  the 
meaning  of  the  Constitution  the  act  relates 
only  to  one  subject — the  compensation  of  offi- 


cials of  Wyandotte  county — and  that  this 
subject  is  clearly  expressed  in  the  title. 

A  more  serious  question  Is  whether  the 
act  of  1909  violates  the  constitutional  provi- 
sion forbidding  the  enactment  of  a  special 
law  where  a  general  one  can  be  made  appli- 
cable. Article  2,  §  17.  It  is  obviously  in  a 
sense  special  legislation  relating  to  a  subject 
(the  compensation  of  county  ofllcers)  capable 
of  regulation  by  a  general  law.  But  it  was 
enacted  under  peculiar  circumstances.  There 
was  in  force  at  the  time  a  general  statute 
regulating  the  compensation  of  county  offi- 
cers according  to  population,  and  a  few  spe- 
cial statutes  taking  particular  counties  out 
of  the  rule  so  established.  These  special 
statutes  were  valid  because  they  were  pass- 
ed while  the  Legislature  had  the  power  to 
determine  finally  whether  a  general  law 
could  be  made  applicable  to  the  subject — a 
power  that  was  transferred  to  tbe  courts  in 
1906  by  constitutional  amendment  The  new 
act  was  not  within  the  reason  or  the  spirit 
of  tlie  rule  against  special  legislation.  The 
mischief  against  wUch  the  prohibition  is  di- 
rected had  already  been  done.  The  special 
acts  had  already  been  passed.  Several  coun- 
ties had  already  been  taken  out  of  the  gen- 
era] rule.  The  later  enactment  tended  to 
remedy  the  existing  evil,  to  reduce  the  num- 
ber of  counties  governed  by  special  acts,  to 
take  Wyandotte  county  out  of  the  list  of  ex- 
ceptional cases,  and  subject  it  to  the  opera- 
tion of  the  general  law.  Courts  disagree  as 
to  whether  the  adoption  of  a  rule  against 
special  legislation  prevents  the  amendment 
of  a  special  act  previously  passed.  Binney's 
Special  Legislation,  p.  122  et  seq.  But  the 
reasons  for  holding  that  an  existing' special 
act  may  not  be  amended  by  adding  thereto 
have  no  application  where  it  is  repealed  in 
whole  or  in  part,  although  by  a  special  act 
There  was  also  enacted  in  1909  (chapter  145) 
a  law  fixing  the  compensation  of  county  offi- 
cers in  counties  having  a  population  of  over 
90,000  (a  description  which  at  that  time  ap- 
plied only  to  Wyandotte  county),  the  probate 
Judge  being  allowed  a  salary  of  $3,500.  Chap- 
ter 142,  which  repealed  the  special  law  on  the 
subject,  took  effect  upon  its  publication  in 
the  official  state  paper  March  30, 1909.  Chap- 
ter 145  did  not  take  effect  before  the  statute 
book  was  issued,  which  was  May  29,  1909. 
The  defendant  maintains  that  as  the  two  acts 
related  to  the  same  matter,  and  were  prac- 
tically contemporaneous,  they  should  be  con- 
strued together  and  treated  as  though  parts 
of  the  same  enactment,  so  that  the  special 
law  of  1901  should  not  be  deemed  to  be  re- 
pealed until  the  law  of  1909,  general  in  form, 
should  become  effective;  in  other  words,  as 
applied  to  the  office  here  Involved,  that  the 
probate  Judge  should  continue  to  retain  ail 
the  fees  collected  until  his  salary  of  $3,500 
began.  There  would  be  much  force  to  this 
contention  if  the  new  schedule  of  salaries 
dated  from  the  publication  of  tbe  statute 


Digitized  by 


Google 


832 


112  PAanO  REPORTER 


(Kan. 


book.  It  might  well  be  argned  tbat  the  Leg- 
islature did  not  Intend  tbat  the  old  general 
law  Bhonid  govern  for  the  brief  Interval  be- 
tween March  30  and  May  20,  1909.  But  the 
salaries  fixed  by  chapter  145  were  made  to 
begin  as  to  a  part  of  the  county  oiflcers  on 
July  1,  1909,  and  as  to  the  others,  Including 
the  probate  Judge,  on  January  1,  1911.  The 
Legislature,  having  provided  for  the  imme- 
diate repeal  of  the  special  schedule,  and  hav- 
ing postponed  the  operation  of  the  new  sched- 
ule for  80  considerable  a  period,  must  be 
deemed  to  have  Intended  that  in  the  interval 
the  general  law  should  control,  and  that  from 
March  30,  1909,  to  January  1,  1911,  the  pro- 
bate judge  should  divide  with  the  county  all 
fees  collected  In  excess  of  $3,000  a  year. 

The  court  Is  of  the  opinion  tbat  the  de- 
fendant Is  under  a  dnty  to  account  for  the 
fees  received  between  the  dates  Indicated, 
and  that  the  performance  of  the  duty  may  be 
enforced  by  mandamus  at  the  Instance  of  the 
Attorney  Oeneral  upon  the  principle  that  the 
state  has  always  a  substantial  interest  in 
seeing  that  a  public  officer  complies  with  the 
law.  State  t.  Lawrence,  80  Kan.  707,  103 
Pac.  839. 

As  the  court  is  of  the  opinion  that  the 
statute  Imposes  the  duty  sought  to  be  en- 
forced,  an  alternative  writ  will  be  allowed. 
The  question  whether  special  facts  exist  Jus- 
tifying the  withholding  of  a  peremptory  writ 
as  a  matter  of  discretion  or  rendering  it  un- 
availing can  be  presented  by  answer. 

JOHNSTON,  C.  J.,  and  BURCH,  SMITH, 
PORTER,    and    BENSON,    JJ.,    concurring. 

WEST,  J.  (dissenting).  I  agree  fully  with 
the  foregoing  construction  of  the  statutes  in- 
volved, but  do  not  believe  the  alternative  writ 
should  be  allowed.  From  the  affidavit  attach- 
ed to  the  motion  and  from  the  reply  brief,  It 
is  apparent  tbat  the  main  purpose  sought  to 
be  accomplished  by  the  motion  is  the  securing 
of  an  opinion  concerning  the  validity  of  certain 
statutes  in  time  for  possible  new  legislation 
before  the  adjournment  of  the  present  Leg- 
islature. As  said  by  L<>rd  Denman,  0.  J.,  In 
The  Queen  t.  Directors  of  the  Blackwall 
.  Railway,  9  D.  P.  C.  558:  "When  there  Is  a 
doubt  as  to  the  mode  of  proceeding  under  an 
act  of  Parliament,  the  parties  must  act  on 
their  own  responsibility,  and  not  come  and 
ask  advice  from  the  court,  which  is  not  bound 
to  give  them  directions,  before  a  matter  Is 
properly  ripe  for  a  judicial  determination."  It 
appears,  also,  that  before  this  motion  was  fil- 
ed an  action  bad  been  begun  in  the  district 
court  of  Wyandotte  county  against  the  de- 
fendant for  a  bill  of  discovery,  for  an  ac- 
counting, and  for  statutory  penalty.  If  sec- 
tion 365  of  the  new  Code  of  Civil  Procedure 
<Gen.  St  1909,  {  59C0)  does  not  provide  ade- 
quate means  for  the  production  of  the  book 
in  question,  if  such  exist.  It  would  seem  that 


the  records  of  the  probate  court  would  fur- 
nish fairly  adequate  information  for  use  In 
a  suit  for  an  accounting.  The  writ  Is  large- 
ly discretionary,  and  should  not  be  granted 
unless  the  right  thereto  be  clear  and  the  pur- 
pose sought  legitimate.  State  t.  Marston,  6 
Kan.  624;  Board  of  Education  v.  Spencer,  52 
Kan.  574,  35  Pac.  221 ;  Hughes  v.  Parker,  63 
Kan.  297,  806,  307,  65  Pac.  265;  Nation  v. 
Gove  County.  77  Kan.  381,  383,  384,  94  Pac. 
257;  State  ▼.  Graves,  19  Md.  351,  81  Am. 
Dec.  639;   Merrill  on  Mandamus,  i  68. 


(n  Kan.  7U) 
CRAMER  T.  McCANN  et  aLt 

(Supreme  Coort  of  Kansas.     Jan.  7,  191L) 

(SylUthut  hy  the  Court.) 

1.  Descent  and   Distbibdtion  ({  38*) — In- 
beritance  from  cousin. 

Cousins  do  not  inherit  immediately  from 
each  other,  but  only  mediately  through  Uie  pat- 
ents of  each,  and  children  cannot  inherit  im< 
mediately  from  a  cousin  of  their  parent. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Dec.  Dig.  f  38.«] 

2.  Aliens  (I  12*)— Real  Estatk— Rioht  to 
Take  bt  Descent. 

Under  the  provision*  of  the  alien  laad  act 
(chapter  3  of  the  Laws  of  1801),  resident  citi- 
zens of  the  United  States  could  not  inherit  lands 
In  this  state  through  the  operation  of  the  stat- 
ute of  descents  and  distributions,  when  they 
must  trace  their  descent  through  a  cousin  of 
their  parent  who  was  an  alien  at  the  time  of  his 
death. 

[EM.  Note.— For  other  cases,  see  Aliens,  CenL 
Dig.  if  33-40;   Dec.  Dig.  {  12.*] 

3.  QiTiKTiNO  Title  ({  53*)— Rights  ov'Db- 

FBNOANT. 

In  an  appeal  from  a  judgment  quieting  title 
to  lands,  where  there  was  sufficient  evidence  to 
sustain  a  judgment  in  favor  of  the  plaintiff 
finding  that  when  the  action  was  brought  he 
was  in  the  peaceable,  quiet  possession  of  the 
real  estate  claiming  title,  the  first  inquinr  must 
necessarily  be  as  to  what  title  the  defendant 
has;  for,  if  be  have  no  title,  he  cannot  ques- 
tion that  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Qoieting 
■ntle,  Dec  Dig.  {  53.*] 

4.  QniETiNo  Title  (§  44*)— Evidence. 

The  evidence  in  this  case  examined,  and 
held  to  be  sufficient  to  warrant  a  finding  tbat 
when  the  action  was  brought  the  plaintiff  waa 
in  the  peaceable,  quiet  possession  of  the  real 
estate  claiming  title,  and,  it  appearing  tbat  the 
defendants  never  acquired  any  title  themselves, 
the  judgment  is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Quieting  TitlCL 
Cent  Dig.  f{  89-92;  Dec  Dig.  f  44.*] 

Appeal  from  District  Court,  Barber 
CJounty. 

Action  by  J.  B.  Cramer  against  James  R. 
McCann  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Harris  F.  Williams,  Samuel  Grlffln,  and 
Eldon  M.  Votaw,  for  appellants.  Noble  & 
Tincher,  for  appellee. 

PORTER,  J.  The  appellee  brought  tbia 
action  to  quiet  his  title  to  certain  real  es- 
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tate  In  the  city  of  Kiowa,  of  which  he  was 
In  possession  and  to  which  he  claimed  title 
by  a  conveyance  from  the  heirs  at  law  and 
next  of  kin  of  Kate  Craven  who  died  intes- 
tate April  30,  1900,  while  seised  of  the  title. 
At  the  time  of  her  death,  Mrs.  Craven  was 
a  widow  and  left  no  parent  or  children  or 
descendants  of  children  living.  Her  next  of 
kin  were  brothers  and  sisters  and  descend- 
ants of  brothers  and  sisters  all  of  whom 
were  nonresident  aliens  living  in  Ireland. 
The  common  ancestor  of  Mrs.  Craven  and 
the  appellants  was  her  grandfather  and  their 
great-grandfather  who  lived  and  died  a  non- 
resident alien,  as  did  also  bis  two  sons,  the 
father  of  Mrs.  Craven  and  the  grandfather 
of  the  appellants,  respectively.  Richard  St. 
Lawrence,  father  of  three  of  the  appellants, 
was  a  cousin  of  Mrs.  Craven.  He  was  bom 
in  Ireland  and  came  to  the  United  States 
In  1862,  and  at  the  time  of  his  death,  which 
preceded  that  of  Mrs.  Craven,  he  was  a  resi- 
dent and  citizen  of  this  country.  He  had 
four  children,  Patrick  R.  St.  Lawrence,  Mary 
A.  Doberty,  James  J.  St.  Lawrence,  and 
Richard  T.  St.  Lawrence.  These  children 
are  all  living  and  reside  in  Chicago,  111. 
They  were  all  citizens  of  the  United  States 
at  the  time  of  the  death  of  Mrs.  Craven. 
One  of  them,  Richard  T.  St.  Lawrence,  has 
conveyed  any  interest  he  had  in  the  real  es- 
tate in  controversy  to  James  R.  McCann, 
who  is  the  other  appellant  In  June,  1900, 
after  Mrs.  Craven's  death,  James  J.  8t  Law- 
rence, one  of  the  appellants,  who  is  a  lawyer 
of  Chicago,  procured  from  the  next  of  kin  in 
Ireland,  who  are  the  same  persons  through 
whom  the  appellee  claims,  a  power  of  attor- 
ney as  "next  of  kin  and  heir  at  law  of  Kate 
Craven,  deceased,"  which  gave  him  full  pow- 
er and  authority  to  represent  them  as  their 
attorney  in  fact  as  to  the  real  and  personal 
property  of  the  deceased.  On  October  16, 
1900,  Mr.  St  Lawrence  went  to  Kiowa  and 
took  possession  of  the  real  estate  in  contro- 
versy, which  consists  of  a  hotel  and  a  num- 
ber of  lots  appurtenant  thereto.  He  had  the 
property  Insured  in  his  name  as  "attorney 
for  the  heirs  of  Kate  Craven,  deceased." 
His  power  of  attorney  was  filed  for  record 
In  Barber  County,  August  4,  1902.  On  his 
first  visit  to  Kiowa  he  was  there  several 
weeks.  Before  leaving  for  his  home,  he 
found  a  tenant  for  the  hotel  and  arranged 
with  an  agent  in  Kiowa  to  collect  the  rents. 
This  agent  collected  the  rents  and  remitted 
the  same  to  him  until  some  time  In  June, 
1906,  when  he  declined  to  have  anything 
more  to  do  with  procuring  tenants  or  look- 
ing after  the  property,  but  agreed  to  con- 
tinue to  remit  to  Mr.  St  Lawrence  the  rents 
which  were-  afterwards  collected  by  J.  B. 
Cramer  &  Co.,  real  estate  agents.  This  firm, 
of  which  appellee  was  a  member,  acted  as 
the  agent  of  Mr.  St.  Lawrence  In  procuring 
tenants.  They  collected  rents,  charged  a 
commission,  and  paid  the  balance  to  the 
112P.-53 


former  agent  at  Kiowa  who  remitted  to  Mr. 
St.  Lawrence.  This  arrangement  continued 
untU  July  1,  1907.  In  April,  1907,  the  alien 
next  of  kin  living  in  Ireland  executed  a  new 
power  of  attorney  to  John  W.  Ellis  of  Chi- 
cago, 111.,  in  which  they  revoked  the  former 
power  of  attorney  executed  to  James  J.  St 
Lawrence,  and  authorized  John  W.  Ellis  to 
represent  them  in  all  matters  connected  with 
the  estate  of  Kate  Craven,  deceased,  and  to 
sell  and  convey  by  warranty  deed  all  their 
right,  title,  and  interest  In  the  real  estate 
On  April  22,  1907,  Join  W.  Ellis,  acting  un- 
der his  power  of  attorney,  notified  the  local 
agent  at  Kiowa  who  had  been  remitting 
rents  to  James  J.  St  Lawrence  tliat  he  rep- 
resented the  next  of  kin  and  heirs  of  Kate 
Craven,  and  procured  from  the  agent  a  state- 
ment in  writing  recognizing  him  as  the  law- 
ful agent  of  the  heirs.  On  May  7,  1907, 
John  W.  Ellis,  as  attorney  in  fact  for  the 
Irish  heirs,  sold  and  conveyed  the  real  estate 
in  question  to  Harry  A.  Lewis  of  Cook  coun- 
ty, 111.,  and  on  July  1,  1907,  Lewis  conveyed 
the  same  by  warranty  deed  to  J.  B.  Cramer. 
From  that  date  Cramer  retained  the  rents. 
The  same  tenant  continued  to  occupy  the 
hotel.  Afterwards,  on  September  5,  1907, 
Cramer  brought  this  action  to  quiet  his  title. 
The  appellants  filed  their  answer  and  cross- 
petition;  each  claiming  to  own  aiv  undivided 
one-fourth  interest  in  the  property  in  contro- 
versy. It  was  alleged  that  the  appellants 
were  all  resident  citizens  of  Chicago,  111.,  at 
the  time  of  the  death  of  Kate  Craven,  and 
that  the  persons  through  whom  the  appellee 
claims  were  not  her  true  and  lawful  heirs. 
The  answer  and  cross-petition  further  ex- 
pressly denied  that  J.  B.  Cramer  was  in  the 
possession  of  the  real  estate  when  the  action 
was  commenced  and  alleged  that  whatever 
possession  he  held  was  obtained  by  fraud 
and  collusion  and  without  their  knowledge, 
and  that  In  truth  and  fact  his  possession 
was  theirs,  inasmuch  as  he  had  secured  the 
same  while  acting  as  their  agent  for  the  pur- 
pose of  collecting  the  rents.  They  asked  for 
affirmative  relief,  quieting  their  title  as 
against  him.  Issues  were  Joined  and  the 
cause  tried  to  the  court  The  court  found 
for  the  plalntifF  and  rendered  Judgment  qui- 
eting and  confirming  his  title  to  the  real  es- 
tate as  against  the  appellants.  This  is  the 
Judgment  which  is  sought  to  be  reversed. 

The  controversy  is  between  the  appellee, 
who  is  the  grantee  of  the  Irish  heirs  of 
Kate  Craven,  who  were  her  brothers  and 
sisters  and  children  of  deceased  brothers  and 
sisters,  all  of  whom  were  aliens  at  the  time 
of  Kate  Craven's  death,  and  the  Chicago 
heirs,  whose  father  was  Kate  Craven's  cou- 
sin, and  who  were  citizens  and  residents  of 
the  United  States  at  the  time  of  her  death. 
The  family  tree  showing  the  next  of  kin  of 
Kate  Craven,  both  citizens  and  aliens,  ap- 
pears in  the  following  diagram,  the  names  of 
citizens  being  in  bold-face  type: 
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As  tbe  Constitution  was  originally  adopted 
In  1809,  section  99  thereof,  which  is  section 
17  of  the  Bill  of  Rights,  read  as  follows: 
"No  distinction  shall  ever  be  made  between 
citizens  and  aliens  in  reference  to  the  pur- 
chase, enjoyment  or  descent  of  property." 
In  18S8  the  Constitution  was  amended  and 
this  section  made  to  read:  "No  distinction 
shall  ever  be  made  between  citizens  of  the 
state  of  Kansas  and  the  citizens  of  other 
states  and  territories  of  the  United  States 
in  reference  to  the  purchase,  enjoyment  or 
descent  of  property.  The  rights  of  aliens  in 
reference  to  the  purchase,  enjoyment  or  de- 
scent of  property  may  be  regulated  by  law." 
Pursuant  to  this  amendment,  the  Legislature 
of  1891  adopted  what  is  Imown  as  the  alien 
land  act,  which  is  chapter  3  of  the  Lrfiws  of 
1891.  Kate  Craven  died  on  AprU  30,  1900. 
At  that  time  the  alien  land  law  was  In  full 
force  and  effect,  although  It  was  afterwards 
rei>eaieU.  LLapter  1,  L«ws  1901.  The  act  it- 
self Is  entitled  "An  act  in  regard  to  aliens, 
and  to  restrict  their  rights  to  acquire  and 
hold  real  estate,  and  to  provide  for  the  dis- 
position of  the  lands  now  owned  by  non- 
resident aliens."  It  has  frequently  been  be- 
fore the  court  and  was  construed  in  the  fol- 
lowing cases:  Wuester  v.  Folin,  60  Kan. 
334,  56  Pac.  490;  Smith  v.  Lynch,  61  Kan. 
600,  60  Pac.  329;  Investment  Co.  v.  Trust 
Co.,  65  Kan.  50.  68  Pac.  1089;  Madden  v. 
State,  68  Kan.  658,  75  Pac.  1023;  State  y. 
Ellis,  72  Kan.  285,  83  Pac.  1045. 

It  is  one  of  the  contentions  of  the  appel- 
lants that  under  the  alien  land  act  as  con- 
strued by  these  decisions  the  appellee  acquir- 
ed no  title  whatever  to  the  land  In  contro- 
versy by  virtue  of  the  conveyance  from  the 
Irish  heirs  who  were  all  nonresident  aliens 
at  the  time  of  her  death.  This  was  an  action 
to  quiet  title,  and  the  judgment  in  favor  of 
the  appellee  is  in  effect  a  finding  that  when 
the  action  was  brought  he  was  in  possession 
of  the  property,  claiming  title.  As  there 
was  evidence  sufficient  to  sustain  this  judg- 
ment, the  first  inquiry  must  necessarily  be 
with  respect  to  the  title  of  .the  appellants 
themselves;  for,  if  they  have  no  title,  they 
cannot  question  that  of  the  appellee.  Being 
in  the  peaceable  po.ssessIon  of  real  estate, 
claiming  title  thereof,  he  has  such  an  inter- 
est therein,  although  his  title  be  ever  so  de- 
fective, that  he  may  maintain  this  action  to 
quiet  his  title  and  possession  as  against  the 
appellants,  who  have  no  title  at  all.  Gllte- 
nan  v.  Lemert,  13  Kan.  476;  Brenner  v. 
Bigelow,  8  Kan.  496;  Waller  v.  Julius,  68 
Kan.  314,  74  Pac.  157.  The  appellants  are 
children  of  a  cousin  of  Kate  Craven,  and,  in 
order  to  Inherit  as  next  of  kin,  they  must 
trace  their  descent  through  their  father  up 
to  their  grandfather,  who  was  always  a 
nonresident  alien.  That  they  cannot  do  this 
is  settled  by  the  doctrine  in  Smith  v.  Lynch, 
supra.  They  do  not  take  as  brothers  and 
sisters  of  Kate  Craven  Immediately,  and 
therefore  they  acquired  no  title  to  the  real 


estate  because  they  must  claim  through  their 
grandfather,  who  by  reason  of  his  allenshlii 
could  not  inherit  by  descent  The  precise 
question  here,  whether  a  cousin  can  inherit 
immediately  from  a  cousin,  or  whether  chil- 
dren can  Inherit  Immediately  from  the  cousin 
of  their  parent,  was  not  decided  in  Smith  v. 
Lynch,  supra,  but  the  principle  involved  In 
both  cases  is  the  same.  That  was  a  case 
where  nephews  and  nieces  sought  to  inherit 
Immediately  from  an  uncle  without  tracing 
the  descent  through  their  deceased  alien 
father.  It  was  said  in  the  opinion:  "The  ef- 
fect of  the  alien  land  law  is  not  only  to  ex- 
clude living  aliens  from  acquiring  title  to 
lands  in  this  state  by  descent,  but  is  also  to 
prevent  the  transmission  of  title  through 
them  under  the  operation  of  the  act  concern- 
ing descents  and  distributions  before  quoted. 
The  disqualification  Is  not  alone  of  the  liv- 
ing, but  it  is,  as  It  were,  of  the  dead  as 
well."  It  was  held  that  the  effect  of  the  . 
alien  land  law  was  to  exclude  the  nephews, 
and  nieces  from  inheriting.  One  of  the  cases 
relied  upon  in  Smith  v.  Lynch,  supra,  is 
Meier  v.  Lee  et  al.,  106  Iowa,  303,  76  N.  W. 
712,  holding  that  a  cousin  does  not  inherit 
immediately  from  a  cousin,  but  only  medi- 
ately through  the  parents  of  each.  Other 
authorities  in  point  are:  Jackson  v.  Green,  7 
Wend.  (N.  T.)  333;  Lessee  of  Levy  et  al.  v. 
McCartee,  6  Pet.  102,  8  L.  Ed.  334;  McGreg- 
or V.  Comstock,  3  N.  Y.  408;  Wllcke  v. 
Wilcke,  102  Iowa,  173,  71  N.  W.  201.  See, 
also,  State  v.  Ellis,  72  Kan.  285,  83  Pac.  1015. 

There  Is  considerable  discussion  In  the 
briefs  as  to  whether  the  evidence  shows  that 
Kate  Craven  was  an  alien  or  a  citizen  at  the 
time  of  her  death.  In  our  view  of  the  case, 
this  question  is  not  material.  The  grantors 
of  the  appellee  had  a  claim  of  title  based  on 
the  contention  that  their  intestate  died  an 
alien.  Since  none  of  the  appellants  acquired  . 
any  interest  in  the  property,  they  are  not 
In  a  position  to  contest  this  claim,  and,  as 
said  In  Investment  Co.  v.  Trust  Co.,  65  Kan. 
50,  68  Paa  1089,  "the  state  is  competent  to 
care  for  itself  and  protect  its  own  interests." 
The  state  not  being  a  party  to  this  action, 
the  ultimate  rights  of  the  appellee  as  against 
the  state  are  not  involved,  and  it  becomes 
unnecessary  to  consider  or  determine  wheth- 
er or  not  the  grantors  of  the  appellee  acquir- 
ed any  interest  In  the  property.  Nor  Is  it 
necessary  to  consider  a  question  which  is 
raised  by  the  appellee  as  to  the  constitution- 
ality of  the  alien  land  law. 

But  one  question  remains,  and  It  is  in  re- 
spect to  the  character  of  the  appellee's  pos- 
session. The  judgment  is  a  finding  that  he 
had  peaceable,  quiet  possession.  It  is  not 
disputed  that  the  real  estate  firm  of  which 
the  appellee  was  a  member  was  the  agent  of 
James  J.  St.  Lawrence  and  represented  him 
in  renting  the  hotel  property  and  collecting 
the  rents.  At  the  time  St.  Lawrence  took 
possession  of  the  real  estate,  he  held  a  pow- 
er of  attorney  from  the  Irish  heirs,  authorlz- 
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Ing  him  to  represent  their  Interests  in  the 
property.  Be  took  possession  of  the  real  es- 
tate under  It,  had  the  property  insured  in 
his  name  as  agent  for  the  heirs  at  law  of 
Kate  Craven,  deceased,  and  placed  his  pow- 
er of  attorney  on  record.  He  testified  at  the 
trial  that  about  the  time  the  power  of  at- 
torney was  being  executed  he  learned  through 
some  correspondence  with  Mr.  Noble,  who  Is 
now  one  of  the  attorneys  for  the  appellee, 
that  there  was  some  question  as  to  whether 
the  Irish  heirs  could  Inherit  the  land  on  ac- 
count of  being  aliens.  He  testified  that  from 
that  time  on  it  was  a  problem  in  his  mind 
as  to  whether  he  represented  the  Irish  heirs 
by  virtue  of  his  power  of  attorney,  or  wheth- 
er be  represented  himself  and  his  brothers 
and  sisters;  but  that  at  the  time  he  first 
learned  of  this  action  having  been  brought 
be  believed  he  represented  the  Interests  of 
his  brothers  and  sister^  not,  however,  as 
their  attorney  or  agent,  but  simply  as  the 
-advisor  of  the  family.  He  testified  further 
as  follows:  "I  was  always  advisor  of  the 
family  and  looked  after  the  matter  in  a  gen- 
eral way,  and  in  a  manner  I  had  possession 
of  the  real  estate  for  them.  •  •  ♦  I  held 
in  common  for  them  as  well  as  for  myself. 
I  never  accounted  for  one  cent  to  my  broth- 
ers and  sister  and  never  settled  with  them 
for  any  rents  that  I  received,  because  my 
expenses  had  to  come  out  of  the  estate." 
Again,  he  testified:  "I  really  do  not  know 
whether  I  was  attorney  for  the  heirs  in 
Great  Britain,  or  attorney  for  the  heirs  In 
Chicago.  That  was  the  predicament  I  was 
in,  and  consequently  I  cannot  answer  the 
question  Intelligently.  The  point  is  that  I 
did  not  know  who  the  heirs  were."  There 
can  be  no  question  under  the  evidence  that 
he  was  acting  as  the  attorney  for  the  foreign 
heirs  and  no  one  else.  He  had  a  duly  ex- 
ecuted power  of  attorney  from  all  of  them 
authorizing  him  to  represent  them.  He  bad 
no  authority  to  represent  his  brothers  and 
sisters.  Besides,  neither  he  nor  his  brothers 
and  sisters  ever  had  or  could  acquire  by  the 
laws  of  descent  any  interest  in  the  property. 
The  next  of  kin  competent  to  take  by  the 
laws  of  descent  were  the  Irish  heirs  unless 
they  were  prohibited  from  taking  by  virtue 
of  the  alien  land  law.  We  think  the  evi- 
dence warranted  a  finding  that  he  took  pos- 
session of  the  property  as  the  attorney  in 
fact  of  the  Irish  heirs.  When  they  revoked 
his  power  of  attorney  and  authorized  anoth- 
er,person  to  act  for  them,  his  authority  ceas- 
ed. So  far  as  J.  B.  Cramer  ft  Co.  or  the  ap- 
pellee acted  for  him,  they  acted  as  the  agents 
of  his  principals.  The  revocation  of  the 
power  of  attorney  under  which  he  had  acted 
restored  to'  the  Irish  heirs  whatever  rights 
In  the  property  they  possessed,  Including  the 
right  to  the  possession  as  against  him  and 
any  agents  he  had  appointed. 
The  appellants  can  only  prevail  upon  their 


cross-petition  upon  the  strength  of  their  own 
title  and  not  upon  the  weakness  of  their  ad- 
versary's. 

Never  having  acquired  any  title  to  the  real 
estate  themselves,  they  were  not  entitled  to 
afllrmative  relief,  and,  the  appellee  having 
been  in  the  peaceable  possession  of  the  prop- 
erty under  a  claim  of  title  when  the  action 
was  brought,  the  Judgment,  so  far  as  any 
rights  of  the  appellants  are  concerned,  most 
be  affirmed.    All  the  Justices  concurring. 

(84  Kan.   8S7> 
WORTH  T.  BUTLiE[R  et  al. 
(Supreme  Court,  of  Kansas.     Dec  SO,  1910.) 
On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  112  Pac  111. 

PER  CURIAM.  In  a  petition  for  rehear- 
ing it  is  Insisted  that  the  statement  in  the 
opinion  <Worth  v.  Butler,  83  Kan.  513,  616, 
517,  112  Pac.  Ill,  112)  "that  George  E.  But- 
ler testified  that  he  found  the  deeds  In  a 
box  in  his  mother's  room  after  her  death"  Is 
based  upon  a  mlsappr^ension  of  testimony 
of  that  witness,  quoted  in  the  opinion.  It  la 
said  that  the  question,  "After  your  mother's 
death,  did  you  find  these  papers  among  her 
effects?"  related  to  other  papers,  and  not 
the  deeds  in  question,  and  a  certificate  of  the 
trial  Judge  has  been  presented  to  that  effect. 
Conceding  the  misapprehension  as  claimed, 
the  facts  upon  which  delivery  is  asserted 
rest  on  the  testimony  of  Mrs.  Geo.  £}.  But- 
ler, which,  as  stated  in  the  opinion.  Is  Insuf- 
fident  to  show  a  delivery. 

The  petition  for  rehearing  is  denied. 

(83  Kan.  <SS> 
EDWARDS  T.  FTJEMING  et  al.t 
(Supreme  Court  of  Kansas.    Jan.  9,  1911.) 

(Syllahut  by  the  Court.) 

1.  Advebsb  Possession  (|  66*)  —  Possksbtow 
OP  Land  Beyond  Tbuk  Bounoabt  L>in»— 
Mistake. 

The  real  test  as  to  whether  or  not  posses- 
sion of  real  estate  beyond  the  true  boundair 
line  will  be  held  adverse  is  the  intention  with 
which  the  party  takes  and  holds  the  possession. 
It  is  not  merely  the  existence  of  a  mistake,  but 
the  presence  or  alwence  of  the  requisite  inten- 
tlon  to  claim  title  that  fixes  the  character  of 
the  entry  and  determines  whether  the  possession 
is  adverse. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  SI  871-383;  Dec  Dig.  | 
66.*] 

2.  Advebse  Possession  (|  85*)  —  Pbesuhp- 
TioNs— Possession  op  IIand — Nature. 

Among  the  presumptions  which  usually  ob- 
tain with  respect  to  the  possession  of  real  es- 
tate are  these:  (1)  It  is  presumed  that  the  pos- 
session is  in  subordination  to  the  true  title;  (2)- 
where  one  enters  into  pos.<ie8sion  under  a  deed, 
he  is  presumed  to  claim  only  the  title  given  him 
by  bis  deed,  and  that  his  possession  is  restricted 
to  the  premises  granted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  498 ;   Dec.  Dig.  I  85.*] 
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3.  Advbbsb  Possession  ({  06*)  —  Posskssior 
OP  Land  Beyond  Tbuk  Boundabt. 

Where  a  fence  is  believed  to  be  the  true 
boundary  and  ttie  claim  of  ownership  is  up  to 
the  fence  as  located,  if  the  intent  to  claim  title 
exists  only  on  the  condition  that  the  fence  is  on 
the  true  line,  the  intention  is  not  absolute  but 
conditional,  and  the  possession  is  not  adverse. 
Scott  V.  Williams,  74  Kan.  448,  87  Pac.  550. 
If,  however,  in  such  a  case  there  is  a  clear  in- 
tention to  claim  the  land  up  to  the  fence,  wheth- 
er it  be  the  correct  boundary  or  not,  the  posses- 
sion will  be  held  adverse. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  371-383;  Dec.  Dig.  f 
6&»] 

4.  Adverse  Possession  (!  66*)  —  Possession 
OF  Land  Beyond  Tbue  Bodndaby. 

In  an  action  to  quiet  title,  the  plaintiff 
claimed  under  deeds  to  nimself  and  his  immedi- 
ate grantor,  executed  by  the  defendants,  which 
described  the  land  -conveyed  as  bounded  on  the 
eouth  by  a  hedge  fence.     The  plaintiff  and  his 

gantor  bad  been  in  the  actual  possession  of  the 
nd  claiming  title  up  to  the  fence  for  more  than 
15  years,  during  which  time  the  defendants  con- 
tinued to  own  the  land  adjoining  on  the  south, 
but  made  no  claim  to  land  north  of  the  hedge, 
fence.  Held,  that  the  evidence  warranted  a 
finding  of  adverse  possession  by  the  plaintiff, 
intention  on  the  part  of  the  defendants  to  fix 
the  fence  as  the  boundary,  and  acquiescence  on 
their  part  sufficient  to  bar  them  from  claiming 
that  the  fence  was  not  the  true  boundary. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  S|  371-383;  Dec.  Dig.  { 
66.*] 

6.  Advebse  Possession  (5  109*)— Establish- 
HENT— Effect  of  Statutobt  Survey. 

Where  it  appears  that  the  plaintiff  has 
acquired  title  by  deed,  adverse  possession,  and 
acquiescence  in  the  boundary  by  the  defendants, 
a  survey  afterwards  made  at  the  request  of 
the  defendants,  under  the  provisions  of  section 
2275,  Gen.  St.  1909,  fixing  a  different  boundary 
to  the  tract  claimed  by  the  plaintiff,  furnishes 
no  defense  to  an  action  to  quiet  plaintiff's  title. 
[Ejd.  Note. — For  other  cases,  see  Adverse  Pos- 
session,  Cent.  Dig.  H   629-635;    Dec.  Dig.  { 

6.  Boundaries  (§  54*)— Estabushubnt— Er- 

FECT  OF  StATUTOBY  SUBVET. 

A  statutory  survey  may  establish  the  per- 
manent boundaries  between  two  tracts  of  land, 
but  cannot  change  the  title  to  the  land. 

[EM.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  §i  272-274 ;   Dec.  Dig.  §  54.*] 

(Additional  8vnahu$  by  Editorial  Stalf.) 

7.  Adtebse  Possession  (S  66*)— Boundabies 
— MtrTUAL  Aoreeuent  of  Pasties. 

Adjoining  landowners  may,  either  by  writ- 
ing or  by  parol,  agree  upon  the  boundary  be- 
tween their  lands,  and  their  possession  on  either 
side  up  to  the  boundary  so  agreed  upon  will  b« 
mutually  adverse. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  if  371-383;  Dec.  Dig.  g 
66.*] 

Appeal  from  District  Court,  Lyon  County. 

Action  by  John  E.  Edwards  against  Wil- 
liam H.  Fleming  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.    AfflrmedL 

Kellogg  &  Kellogg  and  John  Madden,  for 
appellants.    Buck  &  Spencer,  for  appellee. 

PORTER,  J.  Edwards  sued  the  Flemings 
to  quiet  his  title  to  a  tract  of  land  of  about 


10  acres.  The  defendants  formerly  owned 
the  land,  and,  in  1891,  conveyed  the  same 
to  Floyd  E.  Fleming  by  warranty  deed  which 
described  the  tract  as  follows:  "Commenc- 
ing twenty  (20)  rods  west  of  the  northeast 
comer  of  northeast  quarter  (%)  of  section 
thirty-three  (33),  township  twenty  (20),  range 
thirteen  (13),  thence  west  sixty  (60)  rods, 
thence  south  twenty-six  rods  to  hedge  fence, 
thence  east  sixty  (60)  rods,  thence  north  to 
place  of  beginning,  containing  ten  (10)  acres 
more  or  less." 

The  petition  alleged  that  Floyd  E.  Fleming 
was  in  possession  of  the  land  under  this 
conveyance  until  1908,  when-  he  conveyed  by 
the  same  description  to  the  plantlff,  and  that 
the  plaintiff  has  been  In  possession  of  the 
land  ever  since  the  conveyance  to  him. 
There  was  the  farther  allegation  that  both 
deeds  made  the  "hedge  fence"  an  artlflclal 
boundary  and  a  part  of  the  description  of 
the  land  conveyed.  Plaintiff  also  alleged 
that  he  and  his  immediate  grantor  have  been 
in  the  open,  notorious,  exdnslve,  and  ad- 
verse possession  of  the  tract  of  land  and 
the  whole  thereof  up  to  the  said  hedge  fence 
on  the  south  for  more  than  15'  years  preced- 
ing the  beginning  of  the  action ;  further,  that 
a  short  time  before  the  action  was  brought 
defendants  had  entered  upon  the  tract  of 
land  claimed  by  the  plaintiff  and  moved  a 
wire  fence,  and  are  now  claiming  that  the 
hedge  fence  Is  not  the  true  boundary  on 
the  south,  and  claim  to  own  the  land  that 
lies  immediately  north  thereof.  The  defend- 
ants In  their  answer  set  up  a  survey  made 
by  the  county  surveyor  on  the  18th  day  of 
January,  1908,  at  their  request,  and  upon 
due  notice  to  the  plaintiff  as  required  by  the 
statute  alleged  that  on  the  day  appointed 
the  plaintiff  personally  appeared  at  the  time 
and  place  of  survey ;  that  the  county  sur- 
veyor duly  surveyed  and  established  the 
comers  and  boundaries  between  the  lands  of 
the  defendants  and  the  lands  of  the  plain- 
tiff ;  and  that  the  report  and  plat  of  the  sur- 
vey so  made  were  thereafter  duly  filed  in 
the  office  of  the  county  surveyor,  and  that 
the  survey  was  acquiesced  in  both  by  the 
plaintiff  and  the  defendants,  and  that  no 
appeal  therefrom  was  ever  taken.  To  the 
answer  there  was  attached  a  copy  of  the  sur- 
veyor's report,  and  affirmative  relief  was 
asked,  declaring  the  boundaries  to  be  those 
established  by  the,  snrvey.  In  his  reply  the 
plaintiff  alleged  that  there  were  no  disputed 
comers  or  boundaries  between  the  lands  of 
the  parties  and  no  occasion  for  any  survey. 
The  reply  also  alleged  that  the  notice  served 
upon  him  by  the  county  surveyor  was  insuf- 
fldent  because.  In  describing  the  land  to  be 
surveyed,  it  did  not  follow  the  description 
in  the  deeds  under  wtiich  he  held,  and  that 
there  were  a  number  of  other  irregularities 
In  the  survey.  At  the  conclusion  of  the  evi- 
dence, the  court  made  a  number  of  special 
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findings,  and  found  generally  for  tbe  plain- 
tiff aud  against  the  defendants.  A  decree 
was  entered  quieting  title  in  the  plaintiff  to 
the  disputed  tract  of  land.  Tbe  defendants 
appeal. 

Among  the  special  findings  are :  That  the 
plaintiff  and  bis  immediate  grantors  bad 
been  in  tbe  open,  notorious,  exclusive,  and 
adverse  possession  of  the  tract  of  land  claim- 
ed by  blm  and  tbe  whole  thereof  for  more 
than  15  years,  and  that  when  the  defend- 
ants conveyed  the  land  In  question  to  Floyd 
E.  Fleming  tbey  intended  to  and  did  convey 
to  him  a  certain  tract  of  land  enclosed  by 
four  certain  fences,  to  wit,  a  hedge  fence 
on  tbe  north,  a  hedge  fence  on  tbe  west,  a 
hedge  fence  on  tbe  south,  and  a  post  and 
wire  fence  extending  from  the  hedge  fence 
on  the  south  and  along  the  entire  east  side 
to  the  hedge  fence  on  the  north,  and  that  tbe 
fences  had  remained  substantially  located 
In  the  same  places  from  the  time  of  their 
being  built  until  some  time  during  the  month 
of  March,  1909,  and  after  the  conveyance  to 
the  plaintiff. 

The  defendants  offered  testimony  to  show 
that  the  possession  had  not  been  adverse. 
But  there  was  little  conflict  in  tbe  testi- 
mony. The  defendant  William  H.  Fleming 
testified  that  the  hedge  fence  on  the  s'onth 
was  planted  more  than  30  years  ago,  not  for 
the  purpose  of  fixing  any  boundary  line,  but 
in  order  to  fence  off  a  pasture  used  by  his 


father,  who  at  that  time  owned  the  whole 
80  acres.  The  plaintiff,  EJdwards,  lived  with- 
in a  few  rods  of  the  land  for  42  years.  He 
testified  that  he  furnished  the  plants  for  the 
west  and  south  hedge  fences  aud  helped  tbe 
old  gentleman,  Fleming,  then  the  owner,  to 
set  them  out;  that  25  years  ago  a  post  and 
wire  fence  was  built  along  tbe  whole  east 
side,  enclosing  the  entire  field;  that  the 
fences  were  on  tbe  same  line  when  be  bought 
the  land  in  1908. 

Floyd  E.  Fleming  testified  that  he  owned 
this  tract  of  land,  that  he  bought  it  from 
bis  brother,  William  H.  Fleming,  tbe  defend- 
ant, and  sold  all  he  owned  to  the  plaintiff; 
that  he  knew  the  boundaries  of  the  tract; 
that  it  was  fenced  on  the  east  with  a  wire 
fence,  on  the  north,  west,  and  south  by  hedge 
fences ;  that  during  the  17  years  In  which  he 
occupied  the  land  the  defendants  never,  to 
bis  knowledge,  claimed  to  own  any  of  the 
.land  inside  these  fences.  There  was  testi- 
mony of  a  witness  who  had  rented  the  land 
as  the  Floyd  B.  Fleming  tract  and  who  oc- 
cupied it  up  to  the  south  hedge,  and  who  tes- 
tified that  the  defendants  never  claimed  to 
own  any  of  tbe  land  within  the  fences  until 
after  tbe  conveyance  to  the  plaintiff.  The 
findings  of  the  court  are  fully  sustained  by  a 
preponderance  of  the  evidence.  The  follow-, 
Ing  is  a  plat  of  the  survey  upon  which  the 
defendants  rely: 
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Tbe  plaintiff  claims  the  land  bounded  on 
the  north  by  the  public  road  and  on  tbe  west, 
south,  and  east  by  tbe  dotted  lines.  Tbe  de- 
fendants own  tbe  land  south  and  east  of 
plaintiff's  laud,  and  tbe  boundaries  fixed  by 
tbe  surveyor '  gave  to  the  plaintiff  only  the 
land  Included  witbin  tbe  straight  lines, 
amoonting  to  9.75  acres,  which  is  3.75  acres 
less  than  plaintiff  claims.  The  controversy, 
so  far  as  the  defendants  are  concerned,  is 
over  the  location  of  the  south  and  east  boun- 
daries of  the  tract  Tbe  defendants  rest 
mainly  upon  the  conclusiveness  of  the  sur- 
vey under  section  2275  of  tbe  General  Stat- 
utes of  1909,  which  provides  that  "the  cor- 
ners and  boundaries  established  in  any  sur- 
vey, •  •  *  where  no  appeal  is  taken 
from  the  surveyor's  report,  •  •  *  shall 
be  held  and  considered  as  permanently  estab- 
lished, and  shall  not  thereafter  be  changed." 

Aside  from  the  plaintifTs  claim  that  the 
survey  was  irregular  and  void,  his  main  con- 
tention is  that  be  pleaded  and  proved  his  ti- 
tle by  a  deed  and  adverse  possession  for  over 
15  years,  and  that  the  only  defense  offered 
to  the  trespass  of  the  defendants  was  the 
record  of  the  survey.  In  answer  to  this  con- 
tention, the  defendants  insist  that  the  pos- 
session of  the  plaintiff  and  his  Immediate 
grantor  was  through  a  misapprehension  of 
the  true  boundary  lines  and  that  the  posses- 
sion was  therefore  n«t  adverse.  The  de- 
fendants rely  upon  tbe  following  decisions: 
Winn  V.  Abeles,  35  Kan.  85,  10  Pac.  443.  57 
Am.  Rep.  138;  Swarz  v.  Ramala,  63  Kan. 
633,  66  Pac.  649;  Shanllne  v.  Wlltsie,  70 
Kan.  177,  78  Pac.  436 ;  Scott  v.  Williams,  74 
Kan.  448,  87  Pac.  550;  Crawford  v.  Hebrew, 
78  Kan.  401,  96  Pac.  348.  These  cases,  how- 
ever, recognize  the  doctrine  that  tbe  charac- 
ter of  the  possession  depends  upon  the  intent 
with  which  it  is  taken  and  held.  The  reason 
why  possession  held  under  a  mistake  as  to 
the  true  location  of  the  boiindary  line  is  not 
adverse  is  stated  to  be,  in  Shanllne  v.  Wllt- 
sie, supra,  cited  with  approval  in  Scott  v. 
Williams,  supra,  "that  there  is  no  intention 
on  the  part  of  the  occupant  to  exercise,  or  on 
the  part  of  tbe  owner  to  suffer,  any  dominion 
beyond  tbe  true  line,  wherever  it  may  be." 
In  Scott  V.  Williams,  supra,  there  was  testi- 
mony to  the  effect  that  the  plaintiff  claimed 
DO  more  land  than  was  in  the  northeast  quar- 
ter of  the  section,  and,  of  course,  tbe  posses- 
sion was  held  not  to  be  hostile  or  adverse. 

It  would  be  impossible  to  reconcile  tbe  con- 
flict in  the  authorities,  generally,  res{)ectiDg 
the  effect  of  possession  of  real  property  tak- 
ea  and  held  under  a  mistake  as  to  the  true 
location  of  the  boundary  line.  There  are 
many  cases  which  state  tbe  rule  in  general 
terms  and  apparently  bold  that  under  no 
circumstances  can  the  possession  be  adverse 
where  there  was  a  mistake  as  to  tbe  true 
boundary.  Tbe  better  considered  cases,  bow- 
ever,  recognize  the  existence  of  two  rules, 
or,  at  least,  they  make  an  exception  and  hold 
that   the  general  rule  has   no   application 


where  the  part}  holds  possession  with  intent 
to  claim  to  the  boundary  line  in  any  event. 
1  A.  &  E.  Enc.  Law,  pp.  791  and  792.  In 
1  Cyc.  1037,  it  is  said  that  "tbe  real  test 
as  to  whether  or  not  a  title  will  be  acquired 
by  a  holding  for  tbe  period  prescribed  by 
tbe  statute  of  limitations  is  tbe  intention  of 
the  party  holding  beyond  the  true  line.  It 
Is  not  merely  tbe  existence  of  a  mistake,  but 
the  presence  or  absence  of  tbe  requisite  In- 
tention to  claim  title;  that  fixes  tbe  char- 
acter of  the  entry  and  determines  the  ques- 
tion of  disseizin."  In  Preble  v.  Railroad 
Co.,  85  Me.  260,  27  Atl.  149,  21  L.  R.  A.  829. 
35  Am.  St.  Rep.  366,  tbe  court  recognizes 
the  existence  of  the  two  rules,  and  In  tbe 
opinion  it  is  said:  "The  distinction  between 
them  is  neither  subtle,  recondite,  or  refined, 
but  simple,  practical,  and  substantial.  It 
Involves  sources  of  evidence  and  means  of 
proof  no  more  dlfBcult  or  complex  than  any 
other  inquiries  of  a  similar  character  con- 
stantly arising  in  our  courts." 

Numerous  cases  illustrating  both  rules  are 
referred  to  and  collated  in  a  note  to  this 
case  in  21  L.  R.  A.  829.  In  tbe  notes  the 
editor  cites  a  large  number  of  cases  holding 
that  one  may  acquire  title  by  adverse  posses- 
sion by  claiming  and  occupying  up  to  A  fence, 
notwithstanding  by  mistake  be  supposes  tbe 
fence  to  be  on  the  true  line.  Thus,  in  Hitch- 
ings  V.  Morrison,  72  Me.  331,  it  is  held  that 
if  the  title  was  claimed  clear  to  the  fence, 
which  was  not  on  the  true  line,  tbe  title  may 
be  acquired  by  adverse  possession,  although 
by  mistake  it  was  supposed  to  be  on  the  true 
line.  In  Tamm  v.  Kellogg,  49  Mo.  118,  it 
was  decided  that  if  possession  was  held  to  a 
fence  under  tbe  claim  that  it  was  tbe  true 
line,  and  the  other  party  acquiesced  or  failed 
to  take  steps  to  disturb  possession,  it  was 
adverse.  And,  again.  In  Handlan  v.  McMan- 
us,  100  Mo.  124,  13  S.  W.  207,  18  Am.  St. 
Rep.  533,  it  was  decided  that  if  a  fence  is 
held  as  the  true  division  line  by  one  of  tbe 
parties  who  claims  to  hold  all  land  to  tbe 
fence,  his  possession  Is  adverse.  To  the  same 
effect  are  Wilson  v.  Hunter,  59  Ark.  626,  28 
S.  W.  419,  43  Am.  St.  Rep.  63;  Ayres  v. 
Reidel,  84  Wis.  276,  54  N.  W.  588;  Bunco 
V.  Bidwell,  43  Mich.  542,  5  N.  W.  1023; 
Ilockmoth  V.  Des  Grand  Champs,  71  Mich. 
520,  39  N.  W.  737;  James  M.  Watrous  v. 
William  A.  Morrison.  33  Fla.  261,  14  South. 
805,  39  Am.  St  Rep.  139;  Alexander  v. 
Wheeler,  69  Ala.  332;  Fuller  v.  Worth,  91 
Wis.  406,  64  N.  W.  995;Graeven  v.  Dieves, 
68  Wis.  317,  31  N.  W.  914;  Taylor  v.  Fom- 
by,  116  Ala.  621,  22  South.  910,  67  Am.  St 
Rep.  149 ;  Tex  v.  Pflng,  24  Neb.  666,  39  N. 
W.  839,  8  Am.  St  Rep.  231.  See,  also,  note 
to  Pinch  V.  Ullman,  24  Am.  St.  Rep.  383. 

In  Alexander  v.  Wheeler,  supra.  It  is  said: 
"The  quo  animo,  or  intention  with  which 
possession  is  taken  and  held  by  a  defendant, 
must  always  constitute  an  essential  consid- 
eration. •  •  •  But  the  rule  is  different 
where  the  fence  is  believed  to  be  tbe  true 
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line,  and  the  claim  of  ownership  is  op  to  the 
fence  as  located,  even  though  the  establish- 
ed division  line  ia  erroneous,  and  the  claim 
of  title  was  the  result  of  the  mistalce.  In 
such  case  there  is  a  clear  Intention  to  claim 
to  the  fence  as  the  true  line,  and  the  pos- 
session does  not  originate  in  an  admitted 
possibility  of  mistake."  To  the  same  effect 
Is  Hoffman  v.  White,  90  Ala.  354,  7  South. 
816. 

There  must  be  an  intention  to  claim  the 
land  within  a  certain  boundary,  whether  it 
eventually  be  the  correct  one  or  not  Where, 
however,  the  intent  to  claim  title  exists  only 
upon  the  condition  that  the  fence  is  on  the 
true  line,  the  intention  is  not  absolute  but 
conditional,  and  the  possession  is  not  ad- 
verse. Sbanline  v.  WUtsle,  70  Kan.  177,  78 
Pac.  436;  Scott  v.  Williams,  74  Kan.  448,  87 
Paa  550;   Dow  v.  McKenney,  64  Me.  138. 

There  is  no  evidence  in  this  case,  as  there 
was'  in  Scott  v.  Williams,  supra,  that  the 
claim  was  a  provisional  one.  Two  presump- 
tions always  obtain  with  respect  to  the  pos- 
session of  real  estate:  (1)  It  is  presumed 
that  the  possession  is  in  subordination  to 
the  true  title;  (2)  where  there  is  a  deed,  It 
is  presumed  that  the  grantee  entered  into 
possession  under  his  deed,  claiming  only  the 
title  given  him  by  his  deed,  and  that  his  pos- 
session was  restricted  to  the  premises  grant- 
ed. Fuller  V.  Worth,  01  Wis.  406,  410,  64  N. 
W.  995.  Neither  of  these  presumptions  hin- 
der and  both  help  the  claim  of  the  plaintiff. 
If  we  look  to  the  deeds  under  which  the 
plaintiff  and  his  immediate  grantor  took  and 
held  possession,  we  find  that  they  describe 
the  land  as  bounded  on  the  south  by  a  hedge 
fence,  so  that  his  entry,  his  possession,  and 
his  claim  of  title  are  identical.  As  said  in 
Tex  v.  Pflug,  24  Neb.  666,  39  N.  W.  839,  8 
Am.  St.  Rep.  231,  "He  took  possession  to  the 
line  fixed  by  the  surveyor,  and  designated 
as  his  boundary  by  bis  grantor,  and  held 
with  reference  to  it,  and  to  nothing,  else." 

It  may  be  observed  that  the  findings,  as 
well  as  the  evidence,  seem  to  preclude  the 
possibility  of  the  possession  having  been  t&k- 
en  and  held  through  a  mistake  as  to  the  true 
location  of  the  boundary  line.  There  is  no 
finding  that  the  claim  of  the  plaintiff  and  his 
immediate  grantor  was  provisional;  that  is, 
that  they  claimed  to  own  up  to  the  fence  only 
upon  the  supposition  that  this  was  the  true 
boundary.  Nor  is  there  any  finding  that  the 
fence  is  not  the  true  boundary.  If  we  turn 
to  the  evidence,  we  find  nothing  to  suggest 
that  possession  was  taken  and  held  up  to  the 
fence  through  a  mistake  or  that  the  fence 
was  not  the  true  boundary,  except  the  evi- 
dence of  the  recent  survey  made  a  short  time 
before  the  commencement  of  the  suit  This 
survey  was  made  at  the  request  of  the  de- 
fendants who  owned  the  land  on  the  south 
and  east  The  evldence.^  is  that  they  told  the 
county  surveyor  to  get  the  description  of 
the  land  of  the  plaintiff  from  his  recorded 
deed,  and  to  serve  liim  with  proper  notice. 


It  appears,  however,  that  in  his  notice  to  the 
plaintiff  he  did  not  describe  all  the  land 
which  the  plaintiff  claims.  Neither  in  the 
notice  nor  the  survey  was  any  attention  paid 
to  the  artificial  boundaries  mentioned  In  the 
deeds  under  which  the  plaintiff  holds.  The 
notice  and  the  survey  proceed  upon  the  theo- 
ry that  the  land  he  was  to  survey  and  estab- 
lish the  boundaries  of  was  a  tract  of  10  acres 
more  or  less,  commencing  at  a  stone  20  rods 
west  of  the  northeast  comer  of  the  quarter, 
"thence  west  sixty  (60)  rods,  thence  south 
twenty-six  (26)  rods,  thence  east  sixty  (60) 
rods,  thence  north  to  place  of  beginning." 
The  west  line  of  the  tract  which  the  plaintiff 
claims  to  own  is  described  in  his  deeds  as 
running  "south  twenty-six  (26)  rods  to  hedge 
fence,  thence  east  sixty  (60)  rods,"  etc. 

The  only  evidence,  therefore,  of  any  mis- 
take as  to  the  south  boundary  is  that  a  sur^ 
vey  not  of  the  entire  tract  as  described  in 
the  plaintUTs  deeds,  or  as  claimed  to  be  own- 
ed by  him,  but  of  a  different  tract  of  land 
shows  a  south  boundary  different  from  the 
hedge  fence.  It  is  altogether  probable  that 
the  objections  raised  by  the  plaintiff  to  the 
validity  of  the  survey,  based  upon  the  va- 
riance in  the  description  of  his  land  in  the 
notice  and  the  description  in  his  deeds, 
would,  in  a  proper  case,  be  held  to  be  a  mere 
irregularity  of  which  advantage  could  only 
be  taken  by  an  ai)()eal  from  the  surv^. 
Shanline  v.  WUtsle,  70  Kan.  177,  78  Pac 
436.  But  this  ia  not  an  action  to  set  aside 
a  survey,  but  to  quiet  title*  to  a  tract  of  land 
to  which  plaintiff  claims  to  have  held  ad- 
verse possession  for  more  than  15  years,  so 
that  in  our  view,  the  validity  of  the  survey 
is  not  involved,  and  we  only  refer  to  the  al- 
leged defects  therein  to  show  that  there  is 
no  evidence  that  the  hedge  fence  on  the  south 
is  not  the  true  boundary  of  the  land  actually 
claimed  by  the  plaintiff  to  be  his. 

The  theory  of  the  defendants,  of  course, 
is  that  a  valid  survey  from  which  no  appeal 
was  taken  has  permanently  fixed  the  bounda- 
ries between  the  two  tracts  and  determined 
that  the  hedge  fence  never  was  the  true 
boundary,  and  that  it  necessarily  follows 
that  the  possession  of  the  plaintiff  was  ac- 
quired under  a  misapprehension  as  to  its 
true  location.  If,  however,  we  concede  that 
such  is  the  effect  of  the  survey,  still,  und» 
the  authorities  we  have  cited,  supra,  ttie 
plaintiff's  possession  would  be  adverse,  not- 
withstanding the  mistake,  if  the  intention 
was  to  take  and  hold  to  the  fence  in  any 
event  Upon  this  theory  we  have  deemed,  it 
necessary  to  review  the  cases  holding  that 
the  test  is,  not  whether  there  was  a  mistake, 
but  what  was  the  Intention  of  the  person 
holding  possession  up  to  the  mistaken  bound- 
ary. 

Viewed  from  still  another  aspect  of  the 
case,  the  Judgment  must  be  affirmed.  The 
petition  alleges  and  the  evidence  abundantly 
shows  that  the  defendants,  having  by  their 
deed  fixed  the  hedge  fence  as  an  artificial 
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bouD  Jary  of  the  land  conveyed,  acquiesced  in 
tliat  being  ttie  true  boundary  for  a  period 
long  enough  to  estop  them  from  claiming  the 
contrary.  It  is  well  settled  that  adjoining 
landowners  may  either  by  writing  or  parol, 
agree  upon  the  boundary  between  their  lands, 
and  that  their  possession  on  either  side  up 
to  the  boundary  so  agreed  upon  will  be 
mutually  adverse.  Steinbilber  v.  Holmes,  68 
Kan.  607,  75  Pac.  1019;  Sheldon  v.  Atlcln- 
son,  38  Kan.  14,  16  Pac.  68;  Alexander  v. 
Wheeler,  supra ;  Yates  v.  Shaw,  24  111.  367 ; 
Cleveland  v.  Obenchain,  107  Ind.  591,  8  N.  B. 
624 ;  McNamara  v.  Seaton,  82  111.  498 ;  James 
M.  Watrous  v.  William  A.  Morrison,  supra; 
Clarlc  V.  Hulsey,  54  .Oa.  608.  See  note  to 
case  In  21  L.  R.  A.  833,  and  note  to  case  In 
89  Am.  St.  Bep.  154;   1  Cyc.  1036. 

The  purpose  of  the  original  proprietor  in 
planting  the  hedge  throws  no  light  upon  the 
matter.  He  owned  the  land  on  the  other 
side  and  did  not  Intend  the  fence  as  a  bound- 
ary line;  but  the  defendants  afterwards  in 
their  deed  expressly  fixed  upon  this  hedge  as 
the  south  boundary  line  of  the  tract  which 
they  conveyed.  Their  situation  is  the  same 
as  though  they  had  agreed  with  the  adjoin- 
ing landowner  that  th'ls  should  be  the  bound- 
ary line.  Their  acquiescence  in  It  as  the  true 
boundary  line  for  a  period  even  less  than  the 
statutory  period  for  acquiring  title  by  pre- 
scription would  estop  them.  Sheldon  v.  At- 
Unson,  supra.  Their  acquiescence  continued 
beyond  the  statutory  period,  and,  under  the 
circumstances  of  this  ease,  should,  upon  ev- 
ery principle  of  justice  and  equity,  estop  them 
from  now  claiming  that  the  fence  is  not  the 
true  boundary. 

It  is  unnecessary  to  consider  whether  the 
court  erred  In  holding  the  survey  void,  for 
the  reason  that  the  Judgment  rests  as  well 
upon  the  findings  of  adverse  possession  by 
the  plalntill  and  acquiescence  in  the  bound- 
ary line  by  the  defendants.  The  latter  is  In- 
dnded  In  the  general  finding  and  is  fully 
sustained  by  the  evidence.  This  being  an 
action  to  quiet  title,  the  survey  however  val- 
id cannot  defeat  the  action. .  As  held  in 
Swarz  T.  Ramala,  supra,  the  title  to  real  es- 
tate Is  not  put  in  issue  in  a  determination  by 
the  county  surveyor  of  the  true  boundary 
line  between  two  tracts  of  land.  It  was  said 
In  the  opinion  in  that  case:  "Adverse  pos- 
session may  change  the  title  to  real  property, 
but  It  cannot  change  the  location  of  a  quar- 
ter section  line."  Conversely,  it  may  be  said 
that  a  valid  statutory  survey  may  change 
the  location  of  the  boundary  lines  between 
two  tracts  of  land,  but  it  cannot  change  the 
title  to  the  land  Itself.  Suppose  that  at  the 
time  the  survey  was  made  the  plaintiff  held 
an  unrecorded  deed  conveying  to  him. a  per- 
fect title  to  the  strip  of  land  in  controversy. 
It  would  hardly  be  contended  that  his  failure 
to  appeal  from  the  sutvey  vested  the  title  to 
this  intervening  strip  of  land  In  the  defend- 


ants, or  prevented '  the  plalntlfT  from  assert- 
ing title  by  his  deed.  Conceding  its  validity, 
the  only  effect  of  the  survey  is  to  determine 
the  quantity  of  land  which  the  defendants 
deprived  themselves  of  by  agreeing  In  their 
deed  upon  a  dlETerent  boundary,  and  their 
long  acquiescence  In  that  and  the  other 
boundaries,  and  by  the  adverse  possession  of 
the  plaintiff. 

The  Judgment  will  be  afllrmed.     All  the 
Justices  concurring. 
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BURTON  V.  UNION  PACIFIC  OOAL  CO. 
(Supreme  Court  of  Wyoming.     Jan.  6,  1911.) 

Statutes  (§  181*)— Constbuction. 

The  Legislature  cannot  be  held  to  have  in- 
tended something  beyond  its  aatbority  in  order 
to  qualify  the  meaning  of  the  language  it  has 
employed  in  a  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  §  181.*] 

Beard,  C.  J.,  dissenting. 

On  rehearing.    Petition  denied. 
For  prior  opinion,  see  107  Paa  391. 

POTTEB,  J.  Counsel  for  defendant  haa 
filed  a  petition  for  rehearing.  In  support 
whereof  It  is  contended  that  the  court  erred 
In  the  reasoning  and  conclusion  set  forth  In 
the  former  opinion.  107  Pa&  891.  No  new 
point  is  presented,  nor  any  question  that 
was  not  considered  by  the  court  and  fully 
and  ably  covered  by  the  arguments  of  counsel 
at  the  former  hearing.  The  question  involv- 
ed in  the  cause  as  It  comes  to  this  court  Is 
Important  and  not  free  from  difficulty;  but, 
after  carefully  considering  and  giving  due 
weight  to  the  arguments  advanced  by  the 
brief  in  support  of  a  rehearing,  no  doubt  la 
entertained  by  a  majority  of  the  court  as  to 
the  correctness  of  the  decision  heretofore 
announced,  and  it  is  not  believed  at  all  prob- 
able that  a  rehearing  would  result  in  a  dif- 
ferent conclusion.  We  do  not  deem  it  neces- 
sary to  again  discuss  the  question  at  length, 
and  shall  not  attempt  to  do  so. 

To  avoid  any  possible  misunderstanding 
of  the  ground  upon  which  the  decision  was 
based,  we  think  it  proper  to  say  at  this  time 
that  it  did  not  depend  upon  the  legal  cor- 
rectness of  certain  statements  contained  in 
the  opinion,  which  are  criticised  by  counsel, 
to  the  effect  that  the  section  of  the  Consti- 
tution declaring  the  liability  of  the  party  in 
fault  to  an  action  for  damages  for  death  by 
wrongful  act,  neglect,  or  default  would  be 
ineCTectual  without  a  statute  providing  the. 
manner  of  enforcing  the  right  of  action  or 
liability  (article  ft  J  4);  and  that  the  provi- 
sions of  section  2582,  Rev.  St.  1899,  were 
enacted  pursuant  to  the  section  of  the  Con- 
stitution referred  to,  and  amounted  to  a  par- 
tial compliance  with  its  requirement  that  "the 
Legislature  shall  provide  by  law  at  Its  first 
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session  for  the  manner  In  -which  the  right 
of  action  In  respect  thereto  shall  be  enforc- 
ed." Any  Inaccuracy,  te<-h«lcal  or  otherwise, 
of  either  of  those  statements,  wouiii  uut  dis- 
turb the  conclusion  upon  the  ultimate  ques- 
tion that  was  presented,  for  the  constitution- 
al provision  that  vitally  afitected  the  ques- 
tion Involved  and  the  decision  Is  that  found 
In  section  4  of  article  10,  rather  than  section 
4  of  article  d;  the  former  declaring  that  "no 
law  shall  be  enacted  limiting  the  amount  of 
damages  to  be  recovered  for  causing  the  in- 
jury or  death  of  any  person." 

We  are  not,  however,  willing  to  concede 
the  unsoundness  of  the  statements  alluded 
to  as  argued  by  counsel.  The  reference  to 
the  necessity  of  a  statute  providing  the  man- 
ner of  enforcing  the  right  of  action  may  have 
been  expressed  too  broadly,  and  In  snch  lan- 
guage as  to  convey  the  impression  that  the 
court  supposed  it  necessary,  in  order  to 
render  effectual  the  constitutional  provision 
declaring  the  liability  to  an  action  for  dnm- 
ages,  that  there  should  be  a  statute  specially 
providing  a  form  of  procedure  in  such  cases. 
Tha"t,  however,  was  not  the  thought  in  the 
mind  of  the  court  at  the  time;  nor  do  we 
conceive  such  a  statute  to  be  essential  to  the 
existence  of  a  remedy  In  favor  of  the  party 
entitled  to  enforce  the  liability.  It  vvas  only 
Intended  by  the  statement  referred  to  tlint 
the  Legislature  was  required  to  designate 
the  party  to  whom  the  liability  should  accrue 
or  who  might  bring  the  action,  and  we  re- 
main inclined  to  that  opinion.  However,  the 
point  was  not  deemed  very  material  and  was 
not  therefore  closely  considered,  for  the  rea- 
son that  a  statute  was  in  force  when  the 
Constitution  took  eifect,  and  was  continued 
in  force  by  an  express  provision  of  that  in- 
strument, providing  thnt  every  such  action 
should  be  brought  by  and  In  the  name  of 
the  personal  representative  of  the  deceased 
person;  and  the  statute  of  1890-01  (section 
2."»82,  Rev.  St.  1899).  enacted  after  the  adop- 
tion of  the  Constitution,  which  nrorl<led  for 
the  recovery  of  damages  for  the  death  of  a 
person  caused  by  a  violation  of.  or  a  willful 
failure  to  comply  with,  the  provisions  relat- 
ing to  the  operation  of  coal  mines,  declares 
that  the  right  of  action  shall  accrue  to  ihe 
administrator  of  the  estate  of  the  person 
whose  life  shall  be  lost.  But,  should  the 
view  in  that  particular  of  section  4  of  arti- 
cle 9  of  the  Constitution,  as  expressed  In  the 
opinion  be  deemed  erroneous,  it  is  not  prop- 
erly to  be  regarded  as  a  fundamental  erroi 
inducing  in  any  degree  the  conclusion  upon 
the  ultimate  question  that  was  submitted  for 
decision. 

The  same  comment  is  applicable  to  the  ref- 
erence in  the  opinion  to  the  statute  known  at 
the  time  as  section  2582,  Rev.  St.  1899,  as  in 
part  a  compliance  with  the  constitutional 
provision  that  the  Legislature  shall  provide 
by  law  for  the  manner  in  which  the  right 
of  action  shall  be  enforce<l.  Conceding  that 
the  statute  extended  the  right  of  action  to 


acts  or  defaults  not  covered  by  the  words 
employed  in  the  Constitution,  referring  to  an 
action  for  the  death  of  a  person  lnjure<l,  it 
provides  to  whom  the  right  of  action  shall 
accrue  where  death  occurs  through  a  viola- 
tion of,  or  a  willful  failure  to  comply  with, 
the  statutory  provisions,  and  we  are  not  con- 
vinced that  In  that  respect  and  to  that  ex- 
tent it  may  not  properly  be  said  that  the 
statute  was  enacted  pursuant  to  or  in  com- 
pliance with  the  Constitution.  It  may  be 
that,  without  the  statute  so  declaring,  a  right 
of  action  for  death  occurring  through  acts 
or  defaults  therein  mentioned  would  not  ex- 
ist; but,  when  It  is  so  declared,  such  acts  or 
defaults  then  become  wrongful  as  the  ba- 
sis of  an  action  if  the  death  of  the  per- 
son injured  ensues,  so  that  the  command 
upon  the  Legislature  to  provide  by  law 
for  the  manner  of  enforcing  the  right  of 
action  becomes  pertinent  and  applicable, 
though  it  Is  of  course  true  that  without  such 
a  constitutional  direction,  and  in  the  al>sence 
of  anything  in  the  Constitution  restrio'tinx 
legislative  action  In  chat  respect,  the  Legis- 
lature would  have  authority  to  enact  a  stat- 
ute making  such  provision.  See  Louisville 
Ry.  Co.  V.  Raymond's  'Adm'r,  135  Ky.  738. 
123  S.  W.  281,  27  L.  R.  A.  (N.  S.)  176.  Th« 
Constitution  itself  provides  that  the  Legis- 
lature shall  provide  by  law  for  the  proper 
development,  ventilation,  drainage,  and  op- 
eration of  all  mines.  Article  9,  i  2.  And 
that,  "for  any  injury  to  person  or  property 
caused  by  willful  failure  to  comply  with  the 
provisions  of  this  article  or  laws  passed  In 
pursuance  hereof,  a  right  of  action  shall  ac- 
crue to  the  party  injured,  for  the  damage 
sustained  thereby."  Article  9.  i  4.  Immedi- 
ately following  this  last-mentioned  provision 
is  that  for  a  right  of  action  in  all  case* 
whenever  the  death  of  a  person  shall  bo 
caused  by  "wrongful  act,  neglect  or  default, 
such  ns  would,  if  death  had  not  ensued,  havo 
entitled  the  party  injured  to  maintain  an 
action  to  recover  damages  In  respect  there- 
of." 

Notwithstanding  that  antedating  the  Con- 
stitution a  similar  statute  had  been  enacted 
relating  to  the  ventilation  and  operation  of 
coal  mines,  the  propriety  cannot  reasonably 
he  questioned,  we  think,  of  referring  to  the 
statute  of  1800-91,  containing  the  provisions 
of  section  2.582,  as  enacted  pursuant  to  con- 
stitutional requirement,  so  far  at  least  as  It 
regulates  the  development,  ventilation,  drain- 
age, and  operation  of  coal  mines.  And  the 
fact  that  a  part  of  section  2582,  viz.,  that 
part  providing  for  a  right  of  action  In  favor 
of  the  party  injured  for  damages  sustained 
through  any  violation  of,  or  a  willful  failure 
to  comply  with,  the  provisions  of  the  act.  is 
substantially  the  same  as  the  constitutional 
provision  covering  the  same  matter,  does  not 
disprove  the  assertion  that  the  section  of  the 
statute  mentioned  was,  connectedly  with  the 
remainder  of  the  statute,  passed  pursuant  to 
the  Constitution  or  to  carry  out  its  provl- 
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sions.  Nor  Is  the  propriety  of  the  statement 
that  the  statute,  in  the  respect  that  It  pro- 
vides for  an  action  for  the  death  of  the  per- 
son injured,  was  in  part  a  compliance  with 
the  direction  contained  in  section  4  of  article 
9  of  the  Constitution  that  a  law  be  enacted 
for  enforcing  the  action  for  death,  disturbed 
by  the  consideration  that  the  statute  may 
cover  acts  or  defaults  causing  death,  not 
covered  by  said  section  of  the  Constitution. 

The  general  statute  in  force  prior  to  the 
Constitution  relative  to  the  kind  of  action  un- 
der consideration,  which  was  known  as  sec- 
tions 3448  and  3449,  Rev.  St  1899,  provided 
that  the  action  might  be  maintained  by  the 
personal  representative  of  the  deceased  person 
when  the  death  shall  be  caused  "by  wrongful 
act,  neglect  or  default,  and  the  act,  neglect 
or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to 
maintain  an  action  to  recover  damages  in 
respect  thereof."  We  are  inclined  to  the 
opinion  that  the  provision  in  question  in  sec- 
tion 2582,  Rev.  St  1899,  created  a  new  right 
of  action,  and  this  we  understand  to  be  conced' 
ed  in  counsel's  brief  in  support  of  a  rehear- 
ing. This  view  assumes  that  the  particular 
act  or  default  causing  death  specified  in  sec- 
tion 2582  as  the  basis  of  the  action  therein 
provided  for  would  not  be  covered  in  the 
absence  of  negligence  by  the  general  words 
employed  in  section  3448.  But,  whether  a 
new  right  of  action  was  created  or  not,  the 
later  statute  enacted  after  the  Constitution 
had  become  operative  provided  that  a  right 
of  action  for  the  recovery  of  damages  for  the 
injuries  sustained  should  accrue  to  the  ad- 
ministrator of  the  estate  of  a  person  whose 
life  shall  be  lost  as  the  result  of  a  specified 
act  or  default.  Had  the  Constitution  not  in- 
tervened, it  may  be  conceded  that  it  would 
have  been  imperative  under  the  ordinary 
rules  of  statutory  construction  to  consider 
all  the  provisions  of  the  earlier  and  later 
statute  together  as  In  pari  materia,  and  to 
give  effect  to  the  provisions  of  the  earlier 
statute  as  applicable  to  the  action  under  the 
later  statute  so  far  as  the  same  could  be 
done  without  violating  the  provisions  of 
such  later  statute,  and  thus  the  meaning  of 
such  provisions  might  be  explained  or  quail- 
fled.  By  such  a  construction  it  might  then 
perhaps  have  been  proper  to  hold  that  the 
action  for  damages  under  section  2582  would 
be  limited  as  to  the  amount  to  be  recovered 
by  section  3449  which  had  established  a 
limitation  of  $5,000  upon  the  damages  to  be 
recovered  in  every  action  provided  for  by 
section  3448. 

We  are,  however,  required  to  consider  in 
this  connection  not  only  sections  3448  and 
3449  of  the  statutes,  but  as  well  section  4 
of  article  10  of  the  Constitution,  which  ex- 
pressly declares  that  no  law  shall  be  enacted 
limiting  .  the  amount  of  such  damages.  At 
the  time  section  2582  was  enacted,  that  con- 
stitutional provision  was  in  force,  and  must 
be  regarded  as  affecting  the  construction  of 


every  statute  upon  that  subject  subsequently 
enacted.  The  Legislature  cannot  be  held  to 
have  intended  something  beyond  its  authori- 
ty in  order  to  qualify  the  meaning  of  the 
language  it  has  employed.  It  must  be  con- 
sidered unq;iestlonable  that  the  Legislature 
could  not,  in  enacting  section  2582,  have  con- 
stitutionally declared  that  the  right  of  ac- 
tion thereby  provided  for  should  be  for  the 
recovery  of  damages  not  exceeding  $5,000  or 
any  other  amount;  and  therefore  it  is  not 
permissible  to  hold  that  such  a  provision 
was  intended.  It  is  true  that  it  is  not  stated 
in  the  section  in  so  many  words  that  the 
damages  shall  be  unlimited;  but  they  would 
be  unlimited,  except  as  limited  by  the  lawful 
proof,  by  the  very  force  of  the  language  em- 
ployed, construing  the  section  alone,  because 
the  provision  is  sufficient  to  allow  the  recov- 
ery of  all  damages  of  the  character  permitted 
by  it  which  might  be  established  by  com- 
petent evidence. 

It  is  argued,  and  it  might  be  conceded,  that 
as  section  3449,  containing  the  limitation 
clause,  was  continued  in  force  together  with 
other  statutes  not  In  conflict  with  the 
Constitution,  the  limitation  clause  would 
apply  not  only  to  acts  wrongful  at  the  time 
it  was  enacted,  but  as  well  to  acts  subse- 
quently made  wrongful  while  continuing  in 
force.  But  the  difficulty  In  the  way  of  ap- 
plying It  to  the  action  under  section  2582 
Is  that  the  section  does  more  tlian  merely 
describe  what  shall  constitute  a  wrongful 
act  It  prescribes  expressly  that,  in  case  of 
death  resulting  from  the  specified  wrongs, 
a  right  of  action  shall  accrue  for  recovery 
of  damages  for  the  Injuries  sustained;  or, 
to  use  the  words  of  the  statute,  "for  like 
recovery  of  damages  for  the  Injuries  sustain- 
ed," having  reference  to  some  preceding  pro- 
vision of  the  section.  The  word  "damages," 
as  thus  employed.  Is  not  qualified  other  than 
by  \he  word  "like"  and  the  words  "for  the 
injuries  sustahied"  with  which  It  is  connect- 
ed, and  necessarily  means  and  embraces  all 
damages  that  might  be  lawfully  proven,  ex- 
cept as  explained  or  qualified  by  the  words 
above  referred  to.  This,  In  our  opinion,  ren- 
ders the  limitation  of  section  3449  inappli- 
cable, or,  if  it  otherwise  would  apply,  it  la 
to  be  regarded  as  impliedly  repealed  so  far  as 
the  action  provided  for  by  the  provision  now 
being  considered  of  section  2582  Is  concerned, 
because  Inconsistent  with  It.  To  say,  as 
counsel  does  in  the  brief,  that  the  L^sla- 
ture,  when  enacting  section  2582,  knew  of 
the  existing  statute  limiting  damages,  and 
also  must  be  held  to  have  known  the  rule 
that  the  new  statute  would  not  change  exist- 
ing statutes  except  where  the  intention  to  do 
so  Is  clearly  manifest,  and  then  to  apply  the 
propositions  to  the  statute  In  question  so  as 
to  leave  It  subject  to  the  limitation  of  the 
former  statute,  is  to  impute  to  the  Legisla- 
ture an  Intention  not  only  to  refrain  from 
repealing  such  limitation  clause,  but  to  pro- 
vide that  damages  might  be  recovered  in  the 
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action  provided  for  not  exceeding  the  amount 
limited  by  the  former  statute.  And  It  Is 
clear  that,  had  they  expressed  such  an  Inten- 
tion In  words,  it  would  have  been  Ineffectual 
because  unconstitutional.  It  would  then 
clearly  have  been  a  statute  limiting  the 
amount  of  damages,  such  as  the  Constitution 
prohibits.  But  to  construe  the  statute  as 
having  that  meaning  and  effect  would  be 
equally  as  obnoxious  to  the  Constitution,  and 
to  so  construe  it  would  require  that  the  lan- 
guage employed  be  given  a  restricted  mean- 
ing on  the  ground  that  the  Legislature  so 
intended  it.  It  is  only  on  the  theory  tliat 
the  statute  was  intended  to  be  made  sub- 
ject to  the  limitation  of  the  old  statute 
that  the  latter  could  be  regarded  as  ap- 
plicable, and  we  have  endeavored  here 
and  in  the  previous  opinion  to  show  the 
constitutional  objection  to  the  adoption  of 
such  a  theory  in  disposing  of  the  question 
presented  in  this  case.  We  believe  that  this 
amply  explains  the  reasons  leading  to  the 
conclusion  heretofore  announced.  As  remark- 
ed at  the  outset,  a  majority  of  the  court  do 
not  tbinic  a  rehearing  would  be  justifled. 

Mr.  Chief  Justice  BEARD  desires  it  to  be 
stated  that  he  has  some  doubt  about  the 
correctness  of  the  decision,  and  for  that  rea- 
son is  in  favor  of  granting  a  rehearing. 

Rehearing  denied. 

SCOTT,  J.,  concurs. 


OS  Aril.  279) 

PHCENlX  RT.  CO.  v.  liANDTS. 
(Supreme   Court  of  Arizona.     Jan.   16,  1911.) 

Trial  (§  2r)C*)  —  Instbhctions  —  Omissiors— 

NECEssmr  fob  Inquest. 

An  instruction  that,  in  determining  dam- 
ages for  oegligent  death,  the  Jury  could  con- 
sider decedent's  habits,  is  not  prejudicial  error 
for  failing  to  specify  the  habits  subject  to  con- 
sideration, in  tne  absence  of  a  request  for  an 
instruction  covering  the  omission. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  628-eil ;   Dec.  Dig.  f  25|}.*] 

On  rehearing.    Former  Judgment  affirmed. 
For  former  opinion,  see  108  Pac.  247. 

PSai  CURIAM.  In  onr  former  opinion  in 
this  case  (108  Pac.  247)  we  affirmed  the  judg- 
ment of  the  lower  court,  but  subsequently 
granted  a  rehearing,  in  order  tliat  we  might 
further  consider  whether  the  lower  court 
committed  error  in  giving  an  Instruction  up- 
on the  measure  of  damages  which  charged 
the  jury  that  in  determining  the  measure  of 
damages  they  should  talte  into  consideration 
the  habits  of  deceased,  but  failed  to  specify 
particularly  what  habits  they  were  authoris- 
ed to  so  consider. 

If  appellant  desired  that  the  court  instruct 
with  greater  particularity  as  to  what  habits 
should  be  considered,  it  should  have  present- 
ed to  the  court  and  requested  the  giving  of 
Instructions  fully  covering  the  subject  in  ac- 


cordance with  its  view  of  the  law.  Having 
failed  so  to  do,  it  is  not  now  entitled  to  com- 
plain of  the  omissioiL  Tills,  we  think,  la 
the  generally  accepted  view.  Backus  v.  Fort 
Street  Union  Depot,  169  U.  S.  557,  18  Supi 
CX  445,  42  L.  Ed.  853;  Kansas  City  So.  By. 
Co.  V.  Henrle,  87  Ark.  443,  112  S.  W.  967;  Gal> 
veston  Oil  Co.  v.  Malin,  60  Tex.  645;  Sharon 
V.  Winnebago  Furniture  Mfg.  Co.,  141  Wla. 
185,  124  N.  W.  299 ;  Warren,  etc,  B.  Co.  t. 
Waldrop  (Ark.)  123  8.  W.  792;  Oteenway  r. 
Taylor  Co.  (Iowa)  122  N.  W.  943. 

No  prejudicial  error  appearing,  the  judg- 
ment of  the  lower  court  Is  affirmed. 

The  CHIEF  JUSTICBt  being  disqualified, 
took  no  part  In  tlie  determination  of  this 
cause. 


as  Aru.  zm 

HERIiICK  V.  HOGHO  et  aL 

(Supreme  Coutt  of  Arizona.     Jan.   17,   1911.) 

Intoxicatino  Lzquobs  (I  74*)  — Licbrsss- 
Mandauub  TO   CouPBL  Issuance  or  Li> 

CENSE. 

In  view  of  Laws  1903,  No.  80,  I  1,  prohib- 
iting the  issuance  of  a  license  to  sell  liquon  in 
less  quantities  than  6Te  gallons  within  six  miles 
of  any  camp  of  men  engaged  in  the  construction 
or  repair  of  any  public  wot^,  wliere  25  or  mora 
men  are  employed,  a  peremptory  writ  of  man- 
damus will  not  l>e  granted  to  compel  the  issu- 
ance of  a  license  to  sell  liquor  in  an  incorpo- 
rated cit^  in  which  there  was  under  construc- 
tion a  bridge,  conceded  by  the  petitioner  to  be 
a  public  work  within  the  terms  of  the  statute, 
where  the  only  contention  of  petitioner  is  that 
the  statute  is  not  applicable  to  the  case  of  a  li- 
cense for  a  sale  in  an  incorporated  city. 

[EM,  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  74,  75;  Dec  Dig.  f  74.*] 

Petition  by  Hans  Herllck  against  Leo  M. 
Hoghe  and  others  for  a  peremptory  writ  of 
mandamus  to  compel  the  board  of  supervis- 
ors and  the  sheriff  of  Maricopa  county  to 
Issue  a  license  to  petitioner  to  sell  spirituous 
liquor  within  the  limits  of  the  dty  of  Phcn- 
nlJc    Petition  denied. 

Eugene  S.  Ives  and  W.  M.  Seabury,  for 
petitioner.    O.  P.  Bullard,  for  respondenU 

PER  CURIAM.  This  la  an  original  pro- 
ceeding for  a  peremptory  writ  of  mandamus 
to  compel  the  board  of  supervisors  and  the 
sheriff  of  Maricopa  county  to  issue  a  license 
to  the  petitioner,  to  sell  spirituous  liquor 
within  the  limits  of  the  city  of  Phcenlx. 

The  first  section  of  Act  No.  80  of  the  Laws 
of  1903  provides:  "Section  1.  It  shall  be 
unlawful  for  the  sheriff  or  the  treasurer  of 
any  county  in  this  territory  to  grant  a  li- 
cense to  any  person  to  sell,  barter,  exchange 
or  otherwise  dispose  of  malt,  spirituous  or 
vinous  liquors  in  less  quantities  than  five 
gallons  within  six  miles  of  any  camp  or  as- 
sembly of  men  engaged  In  the  constructloa 
or  repair  of  any  railroad,  canal,  reservoir, 
public    work   or   other    kindred    enterprise 


•For  other  cases  see  sama  tople  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indsxw 
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where  twenty-flre  or  more  men  are  em- 
ployed." 

It  Is  to  be  noted  that  in  the  case  of  a  pub- 
lic work  the  law  in  question  only  applies  to 
a  public  work  of  the  character  specified  in 
the  statute,  and  Is  then  only  applicable 
where  in  such  work  a  construction  camp  of 
25  or  more  men  is  maintained.  In  the  case 
before  us  It  is  conceded  by  the  petitioner 
that  the  construction  of  the  so-called  Center 
Street  Bridge  makes  a  case  within  the  terms 
of  the  section  of  the  statute;  but  it  is  con- 
tended that  under  the  proper  construction  of 
tlie  whole  of  Act  No.  80  and  by  subsequent 
legislation  the  provisions  of  the  section,  in 
question  are  not  applicable  to  the  case  of  a 
license  for  the  sale  In  an  incorporated  city 
or  town.  ■  The  respondents  aver  that  the  sole 
reason  for  refusing  to  Issue  the  license  is 
that  the  section  in  question  is  operative 
and  prohibitory'. 

While  all  the  members  of  the  bench  tuve 
participated  in  our  determination  in  the 
matter,  the.  members  are  not  all  in  accord  in 
their  views,  or  in  the  reasons  for  the  result 
reached.  The  members  of  the  bench  are, 
however,  unanimously  of  the  opinion  that 
the  applicant  has  not  shown  such  a  clear 
right  to  the  relief  demanded  as  to  warrant 
the  granting  of  the  application  and  the  issu- 
ance of  the  writ.  , 

The  application  for  a  peremptory  writ  of 
mandamus  is  therefore  denied. 


(13  Ariz.  270) 

GILA  VALLEY  G.  ft  N.  RY.  Ca  v.  HALL. 

(Supreme  Court  of  Arizona.     Jan.  14,  1911.) 

1.  Master  and  Sebvart  (§  288*)— Injubies 
—  Actions  —  Jubt  Questions— Assumption 
or  Risk. 

In  an  action  against  a  tallroad  company 
for  injuries  to  a  chainman  by  the  velocipede  on 
which  he  was  riding  jumping  the  tracic,  claimed 
to  have  been  caused  by  a  defective  wheel,  wheth- 
er the  defects  in  the  wheel  were  plainly  observ- 
able 80  that  plaintiff  assumed  the  risk,  ield  a 
question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  1083;   Dec.  Dig.  f  288.*! 

2.  Master  and  Servant  (|  219*)— Assump- 
tion or  Risk  — Obvious  ob  Latent  De- 

rEOTS. 

An  employ^  does  not  assume  the  risk  of 
injury  from  detects  in  appliances  which  he  could 
have  discovered  by  the  exercise  of  ordinary  ctfre,' 
but  only  assumes  the-  risk  from  defects  which 
were  known  to  him  or  plainly  observable.. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.   Dig.  §|  610-624;    Dec.  Dig.   | 
219.*] 
S.  Master  and  Servant  (J  273*)— Injuries 

TO  Servant- Knowledoi  op  Dangeb— E^fi- 

DBHCB.  I 

In  a  railroad  enwloyi's  action  for  injuries 
claimed  to  have  been  caused  by  a  defect  in  a 
yelocipede  wheel,  causing  it  to  jump  the  track, 
evidence  of  a  statement  as  to  the  condition  of 
the  wheel,  made  a  short  time  before  the  accidnnt 
by  the  operator  o£  the  velocipede,  was  properly 
excluded  where  it  was  not  shown  with  reason- 


able certainty  that  plaintiff  heard  such  remark, 
though  plaintiff  and  the  speaker  were  near  each 
other  when  the  remark  was  made. 

[Ed.  Note. — For  other  cases,  see  Mhster  and 
Servant.  Cent.  Dig.  |  937;  Dec.  Dig.  {  273.*] 

4.  New  Trial  (|  162*)— Grounds— Excessive 
Damaoes— Remission— Power  op  Court. 

Where  there  have  been  no  revenslble  errors 
of  law,  and  it  appears  that  an  excessive  ver- 
dict for  plaintiff  m  a  personal  injury  action 
resulted  from  too  liberal  views  held  by  the 
jury  as  to  the  damages  sustained,  rather  than 
from  prejudice  or  passion,  the  court  may  remit 
such  part  of  the  verdict  as  it  deems  excessive 
instead  of  granting  a  new  trial,  but  where  it 
appears  that  the  verdict  resulted  from  preju- 
dice or  passion,  a  new  trial  should  be  granted. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i§  324-329;    Dec.  Dig.  t  162.*] 

5.  Appeal  and  Ebbob  (|  977*)— Discbetion 
OF  Tbial  Court— Courts  Reducinq  Ver- 
dict. 

Unless  it  clearly  appears  from  the  court 
record  that  an  excessive  verdict  in  a  personal 
injury  action  resulted  from  prejudice  or  pas- 
sion rather  than  an  undue  liberality,  exercised 
by  the  jury  in  awarding  damages,  the  trial 
court's  action  in  remitting  a  part  of  the  ver- 
dict instead  of  granting  a  new  trial  will  not  be 
distuihed. 

(EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3864;   Dec.  Dig.  i  §77.») 

Appeal  from  District  Court,  Oila  County; 
before  Justice  Frederick  S.  Nave. 

Action  by  John  Hall  against  the  Gila  Val- 
ley Globe  &  Northern  Railway  Company. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  a  motion  for  a  new -trial,  defendant 
appeals.    Afllrmed. 

Eugene  S.  Ives  and  S.  L.  Pattee,  for  ap- 
pellant. A.  C.  Baker,  and  Stoneman  &  Ja- 
cobs, for  appellee. 

CAMPBELL,  J.  Appellee  was  In  the  em- 
ploy of  appellant  as  chainman.  On  April  23, 
1907,  he  was  engaged  with  another  employ^, 
named  Ryan,  In  measuring  distances,  locat- 
ing mile  posts  on  appellant's  line  of  railway. 
For  that  purpose  they  used  a  three-wheeled 
velocipede  furnished  by  appellant.  This  ve- 
locipede was  of  the  kind  ordinarily  used  In 
work  of  this  character,  with  a  gasoline  en- 
gine tot  motive  power.  It  had  two  wheels 
on  the  right-hand  side,  over  which  was  the 
engine,  and  a  seat  for  the  use  of  the  opera- 
tor, and  a  seat  in  front  for  another  person. 
The  third  wheel  was  a  simall  wbpel  on  the  left- 
hand  side,  nearly  opposite  the  front  wheel  on 
the  right-hand  side,  and  fastened  to  the  ma- 
chine by  a  bar  extending  across  the  track. 
On  the  day  mentioned,  Hall  and  Ryan  were 
upon  this  velocipede  on  plaintiff's  line  of 
railway,  Ryan  operating  the  machine  and 
Han  sitting  in  front.  While  the  velocipede 
was  going  at  a  speed  of  from  8  to  12  miles 
an  hour,  it  suddenly  left  the  track,  going  to 
the  left,  the  side  on  which  was  situated  the 
one  small  wheel.  Hall  was  thrown  in  front 
of  it  and  run  over,  sustaining  severe  injuries. 
This  nrtion  was  brought  against  the  railroad 


*Vot  other  cases  aee  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  S«ries  ft  R«p'r  Indexe* 
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company  to  recover  damages  for  the  Injuries 
80  received,  it  being  alleged  that  the  flange 
on  the  third  or  small  wheel  was  worn  and 
cracked,  and  that  by  reason  of  such  condi- 
tion the  machine  left  the  track,  and  that  the 
company  was  negligent  In  furnishing  such 
velocipede.  Appellant  answered,  denying  the 
negligence  alleged,  pleading  contributory  neg- 
ligence^ and  that  Hall  knew  or  might  have 
known  the  condition  of  the  velocipede  and 
assumed  the  risk  of  the  Injuries  resulting 
from  the  alleged  defect.  The  jury  returned 
a  verdict  for  $10,000.  A  motion  for  a  new 
trial  was  made,  and  prior  to  its  determina- 
tion Uall  voluntarily  remitted  $5,000  from 
the  amount  of  the  verdict.  Thereafter,  the 
court  denied  the  motion  for  a  new  trial  and 
entered  judgment  in  favor  of  the  plaintiff 
for  $5,000  and  costs.  Prom  this  judgment 
and  from  the  order  denying  the  motion  for 
new  trial,  the  railway  company  appeals. 

We  shall  consider  the  assignments  of  er- 
ror in  the  order  in  which  they  are  argued 
by  counsel.  It  is  first  Insisted  that  the  court 
should  have  directed  a  verdict  at  the  close 
of  the  plaintiff's  case,  for  the  reason,  as  con- 
tended, .  that  the  testimony  showed  that  at 
the  time  the  velocipede  left  the  track  it  was 
going  north  around  a  right-hand  curve,  and 
therefore,  as  stated  by  counsel,  "would  be 
impelled  by  centrifugal  force  toward  the  out- 
er rail,  and  the  two  wheels  on  the  right-hand 
side  would  be  held  against  the  rail  on  that 
side,  and  the  flange  on  the  left-hand  or  third 
wheel  impelled  away  from  the  rail.  The 
application  of  this  natural  law  would  result 
In  the  constant  tendency  on  the  part  of  the 
machine  to  keep  straight  ahead,  and  thus 
the  flange  on  the  left-hand  side  would  be 
kept  away  from  the  rail,  and  its  condition 
would  have  no  effect  while  going  around 
such  a  curve,  and  thus  the  condition  of  the 
flange  could  have  no  effect"  The  testimony 
shows  that  the  wheel  in  question  was  badly 
worn  and  gouged,  and  there  is  expert  tes- 
timony to  the  effect  that  the  tendency  of  a 
wheel  in  such  condition  is  to  mount  the  rail. 
It  l3  true  that  the  plaintiff  testified  that  the 
accident  occurred  on  the  curve.  However, 
In  another  portion  of  bis  testimony,  he  states 
that  at  the  time  of  the  accident  the  car  was 
Just  going  off  the  curve  on  a  tangent  The 
testimony  of  Hyan,  the  operator  of  the  car, 
who  later  visited  and  observed  the  scene  of 
the  accident,  is:  "At  the  point  where  the 
gasoline  car  left  th^  track,  the  situation  of 
the  road  with  reference  to  being  curved  or 
tangent,  was  just  coming  off  a  curve,  a  right- 
hand  curve,  and  going  on  a  tangent  The 
car  was  Just  going  off  a  right-hand  curve 
when  the  accident  occurred."  It  is  argued 
by  counsel  for  appellee,  with  much  show  of 
reason  and  supported  by  testimony  of  ex- 
pert witnesses,  that  in  leaving  the  curve  the 
car  was  thrown  against  the  left-hand  rail, 
and  that  the  flange  of  the  small  wheel,  be- 
cause of  Its  defects,  failed  to  perform  its 


functions.  A  careful  consideration  of  the 
whole  record  convinces  us  that  the  jury  was 
warranted  In  finding  that  the  accident  re- 
sulted from  the  defective  wheel. 

It  is  further  insisted  that  the  court  erred 
in  not  directing  a  verdict  for  the  defendant 
for  the  reason  that  the  evidence  showed  that 
the  defects  of  the  wheel  were  plainly  observ- 
able, and  the  danger  easily  appreciated,  and 
that  therefore  the  plaintiff  assumed  the  risk. 
It  is  true  that  the  defects  should  tiave  l>een 
discerned  by  any  one  whose  duty  it  was  to 
inspect  wheels,  but  Hall  was  not  an  inspec- 
tor, nor  did  he  have  anything  to  do  with  the 
operation  of  the  car,  His  only  connection 
with  it  was  to  ride 'upon  It  from  place  to 
place.  In  locating  mile  posts.  Nor  does  It 
seem  possible  to  say,  as  a  matter  of  law, 
that  he  should  have  appreciated  the  danger 
had  he  known  the  conditloix  of  the  wheel. 
He  had  but  little  experience  with  machines 
of  that  character.  It  does  not  appear  that 
he  had  ever  used  any  other  track  velocipede, 
and  it  does  appear  that  he  had  been  employ- 
ed on  the  one  in  question  but  about  14  hours 
at  the  time  of  the  accident.  One  without  ex- 
perience In  such  matters  might  observe  that 
the  wheel  was  worn  and  yet  not  appreciate 
that  it  was  in  such  condition  as  to  be  dan- 
gerous. In  fact,  the  record  in  this  case  dis- 
closes a  wld«  difference  of  opinion  among- 
those  vvho  qualified  as  experts,  as  to  whether 
or  not  an  accident  was  likely  to  result  from 
a  wheel  in  the  condition  in  which  this  one 
was  shown  to  have  been.  The  court  did  not 
err  in  permitting  the  case  to  go  to  the  jury. 

Appellant  contends  that  the  court  in  its 
instructions  erred  in  stating  the  rule  of  as- 
sumption of  risk  by  an  employ^,  in  that  it 
limited  the  defects,  the  risk  of  injury  from 
which  the  plaintiff  assumed,  to  those  which 
he  actually  knew  or  those  which  were  plain- 
ly observable  to  him,  and  insists  that  an  em- 
ploy6  also  assumes  the  risk  of  those  he 
might  or  ought  to  have  known  through  ordi- 
nary care.  There  are  authorities  which  sup- 
port this  contention,  but  the  question  is  de- 
termined to  the  contrary  by  our  appellate 
court  "Upon  this  question  the  true  test  i» 
not  in  the  exercise  of  care  to  discover  dan- 
gers, but  whether  the  defect  is  known  or 
plainly  observable  by  the  employ*."  Choc- 
taw, Oklahoma  &  -Gulf  Railroad  Company  v. 
McDade,  191  U.  8.  6*,  24  Sup.  Ct  24,  48  L.. 
Ed.  96. 

The  refusal  of  the  court  to  permit  Ryan, 
the  operator  of  the  car,  to  testify  to  a  re- 
mark made  concerning  the  condition  of  the 
wheel,  a  short  time  before  the  accident.  Is 
assigned  as  error.  Hall.  Ryan,  and  one  Reg- 
na  were  in  the  neighborhood  of  the  veloci- 
pede when  Regna  commented  upon  this  al- 
leged defect  Ryan  was  unable  to  state  that 
Hall  took  any  part  in  the  conversation,  could 
not  state  how  far  he  was  from  Regna  at  the 
time,  and  there  Is  nothing  In  the  record  to 
Indicate  with  any  reasonable  certainty  that 
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be  heard  the  remark.    Therefore  the  testi- 
mony was  properly  excluded. 

The  remaining  Important  question  In  the 
case  Is  whether  the  court  erred  In  rendering 
Judgment  for  the  amount  of  the  verdict  less 
the  sum  remitted  by  the  appellee.  It  Is  In- 
sisted by  appellant  that  the  court  should 
have  granted  a  new  trial  for  the  reason  that 
It  Is  beyond  the  power  of  a  court  to  permit 
a  remittitur  where  the  damages  are  unliqui- 
dated and  the  verdict  excessive.  The  ques- 
tion has  heretofore  been  before  this  court  in 
two  cases.  Southern  Paclttc  Co.  v.  Tomiiu- 
son,  4  Ariz.  120,  33  Pac.  710,  was  an  action 
to  recover  damages  for  death  by  wrongful 
act,  under  a  statute  permitting  the  Jury  "to 
give  such  damages  as  they  may  think  pro- 
portioned to  the  Injuries  resulting  from  said 
death."  A  verdict  for  $50,000  was  returned, 
from  which  the  plaintiCr  remitted  $31.»i>8. 
and  Judgment  was  entered  for  the  remain- 
der. The  power  of  the  trial  court  to  permit 
the  remittitur  was  questioned,  but  it  was 
held:  "A  trial  court  has  the  power,  where 
excessive  damages  have  been  allowed  by  the 
Jury,  and  where  the  motion  to  set  aside  the 
verdict  is  based  upon  ttiis  ground,  to  make 
a  remission  a  condition  precedent  to  over- 
ruling the  motion.  The  exercise  of  this  pow- 
er rests  in  the  sound  discretion  of  the  court. 
This  doctrine  is  iafHrmed  in  the  case  of  Cat- 
tle Co.  V.  Mann,  130  U.  S.  74,  9  Sup.  Ct.  458 
[32  L.  Ed.  854];  also  In  Railroad  Co.  v.  Her- 
bert, lie  U.  S.  C42,  6  Sup.  Ct.  590  [29  L.  Ed. 
755].  Of  course.  If  it  is  apparent  to  the  trial 
court  that  the  verdict  was  the  result  of  pas- 
sion or  prejudice,  a  remittitur  should  not  be 
allowed,  but  the  verdict  should  be  set  aflde, 
In  passing  upon  this  question,  the  court 
should  not  look  alone  to  the  amount  of  dam- 
ages awarded,  but  to  the  whole  case,  to  de- 
termine the  existence  of  passion  or  preju- 
dice, and  to  determine  bow  far  such  passion 
or  prejudice  may  have  operated  in  Influenc- 
ing the  finding  of  any  verdict  against  the 
defendant.  When  the  circumstances,  as  they 
may  appear  to  the  trini  court.  Indicate  that 
the  Jury  deliberately  disregarded  the  Instruc- 
tions of  the  court,  or  the  facts  of  the  case, 
a  remittitur  should  not  be  allowed,  but  a 
new  trial  should  be  granted.  If  they  do  not 
so  Indicate,  and  the  plaintiff  voluntarily  re- 
mits so  much  of  the  damages  as  may  appear 
to  be  excessive,  the  court,  in  Its  discretion, 
may  allow  the  remission  and  enter  judgment 
accordingly."  In  Southern  Pacific  Company 
v.  Fltchett,  9  Ariz.  128,  80  Pac.  359,  the  ver- 
dict was  for  $1,000  for  "injuries  to  feelings," 
from  which  the  plaintiff,  upon  the  su:;gestion 
of  the  trial  court,  remitted  $(i00.  This  court 
held  that  it  was  apparent  that  the  jury  was 
influenced  by  passion  or  prejudice,  and  that 
therefore  a  new  trial  should  have  been  grant- 
ed. We  further  sought  to  dtstlugulsh  the 
facts  in  that  case  from  the  Tomllnson  Case, 
suggesting  that  in  the  latter  the  damages 
were   susc^tible   of   accurate   computation 


from  the  evidence.  We  are  not  now  prepar- 
ed to  adhere  to  the  views  so  expressed. 
Both  are  cases  of  unliquidated  damages.  In 
the  one  case  no  less  than  the  other,  the  ju- 
ry's verdict  represents  the  damages  "propor- 
tioned to  the  injuries  resulting"  in  the  opin- 
ion of  the  Jury,  based  upon  evidence  that  af- 
fords no  basis  for  exact  computation.  If 
there  Is  a  difference,  it  is  one  of  degree  rath- 
er than  one  of  kind.  There  is  authority  for 
the  position  that  in  no  case  of  unliquidated 
damages  should  the  court  permit  a  remission 
where  the  verdict  Is  excessive,  without  the 
consent  of  the  defendant,  but  as  we  now 
view  It,  the  great  weight  of  authority  sup- 
ports the  practice.  Northern  Pacific  Rid.  Co. 
V.  Herbert,  116  U.  S.  642,  6  Sup.  Ct.  590,  29 
L.  Ed.  755;  Arkansas  Cattle  Co.  v.  Mann,  130 
U.  S.  69.  9  Sup.  Ct  458,  32  U  Ed.  854;  Ken- 
non  y,  Gilmer,  131  U.  S.  22,  9  Sup.  Ct.  696, 
33  L.  Ed.  110;  29  Cyc.  1022,  1023,  and  cases 
cited. 

It  Is  argued  that  to  permit  a  remittitur,  or 
to  require  It  as  a  condition  of  refusing  a 
new  trial.  Is  to  substitute  the  court's  Judg- 
ment for  that  of  a  Jury,  to  the  latter  of 
which  the  defendant  Is  entitled.  But  It  Is  to 
the  Jury's  Judgment  that  defendants  object 
when  they  appeal  to  the  court  for  new  trials 
on  the  ground  of  excessive  verdicts.  The 
trial  court  has  undoubted  power  to  deter- 
mine whether  the  verdict  Is  or  Is  not  ex- 
cessive, and  in  considering  the  question  usu- 
ally determines  in  its  own  mind  the  maxi- 
mum amount  for  which  a  verdict  could  with 
propriety  be  permitted  to  stand.  Where 
there  has  been  no  error  of  law  committed 
which  would  require  a  retrial,  and  It  ap- 
pears that  the  excessive  verdict  has  result- 
ed from  too  liberal  views  as  to  the  damages 
sustained,  rather  than  from  prejudice  or 
passion,  to  permit  a  remission  of  the  excess, 
instead  of  putting  the  parties  to  the  expense 
of  a  new  trial,  promotes  Justice  and  puts  an 
end  to  the  litigation.  Of  course.  If  it  appears 
that  the  verdict  Is  tainted  by  prejudice  or 
passion,  and  does  not  represent  the  dispas- 
sionate Judgment  of  the  Jury  upon  the  ques- 
tion of  the  right  of  the  plaintiff  to  recover,  a 
new  trial  should  be  granted.  But  we  think 
that  the  trial  court  is  in  a  better  position  to 
determine  whether  the  verdict  is  so  taint- 
ed than  iB  this  court,  and  that  unless  it  clear- 
ly appears  from  the  record  that  the  exces- 
sive verdict  resulted  from  prejudice  or  pas- 
sion, rather  than  from  that  liberality  which 
Jurors  sometimes  exercise  in  cases  which  ap- 
peal to  men's  sympathies,  we  should  accept 
the  trial  court's  determination.  The  trial 
court  in  this  case  has  determined  that  the 
Jury  was  not  influenced  by  passion  or  preju- 
dice, and  we  see  no  reason  for  not  accepting 
its  conclusion. 

Other  rulings  of  the  court  are  assigned  as 
error  and  have  received  our  consideration, 
but  they  are  not  of  sufficient  Importance  to 
warrant  discussion  here.    We  find  no  reversl- 
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ble  error  In  the  record,  and  affirm  tbe  Jadg- 
ment  of  the  district  court 

KKNT,  0.  3^  and  LEWIS  and  DOB,  JJ., 
concur. 

DOAN,  J.  (specially  concurring).  I  con- 
cur In  tlie  result  arrived  at  in  this  case,  but 
not  in  the  analysis  given  of  the  opinion  of 
this  court  in  the  Fltchett  Case.  This  court 
held  In  the  Tomlinson  Case  that  a  trial  court 
has  the  power  to  make  a  remission  of  ex- 
cessive damages  a  condition  precedent  to  de- 
nying a  new  trial,  but  said:  "If  it  is  appar- 
ent to  the  trial  court  that  the  verdict  was 
the  result  of  passion  or  prejudice,  a  remitti- 
tur should  not  be  allowed,  but  the  verdict 
should  be  set  aside.  *  *  *  When  the  cir- 
cumstances, as  they  may  appear  to  the  trial 
court.  Indicate  that  the  Jury  deliberately  dis- 
regarded tbe  instructions  of  tbe  court,  or  the 
facts  of  the  case,  a  remittitur  should  not  be 
allowed,  but  a  new  trial  should  be  granted. 
If  they  do  not  so  Indicate,  and  the  plaintiff 
voluntarily  remits  so  much  of  the  damages 
as  may  appear  to  be  excessive,  the  court,  in 
Its  discretion,  may  allow  the  remission  and 
enter  Judgment  accordingly."  In  the  Fltch- 
ett Case,  this  court  held  that  it  was  appar- 
ent that  the  Jury  was  influenced  by  passion 
or  prejudice,  and  that,  therefore,  a  new  ti^al 
should  have  been  granted. 

Tbe  trial  court  in  the  case  now  under  con- 
sideration has  determined  that  the  Jury  was 
not  Influenced  by  passion  or  prejudice;  the 
record  discloses  no  reason  for  refusing  to  ac- 
cept its  conclusion;  the  affirmance  of  the 
Judgment  of  the  lower  court  is,  therefore,  in 
perfect  harmony  with  the  former  rulings  of 
this  court  in  both  the  Tomlinson  and  Fltch- 
ett' Cases. 


no  N«r.  SU) 

In  n   SCHNITZER.     (No.  1,001.) 
(Supreme  Court  of  Nevada.    Jan.  26,  1911.) 

1.  Attobnet   and  Client  (J  38*) — Suspen- 
sion    AND     DiSBABMENT  —  UNPHOFSSSIONAL 

Conduct— "Misconduct." 

For  an  attorney  to  publish  and  advertise 
ft  pamphlet,  the  purpoee  of  which  is  to  attract 
nonresidents  to  the  state  to  apply  to  its  courts 
for  divorce,  through  bis  agency  as  an  attorney, 
that  he  may  profit  financially  thereby,  is  "mis- 
conduct," within  Comp.  Laws,  {  2(326,  provid- 
ing for  removal  or  suspensiMi  of  attorneys  for 
misconduct. 

\Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  §{  51,  61 ;   Dec.  Dig.  9  38.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4531,  4532;   vol.  8,  p.  7722.] 

2.  Attobnet  and  Client  (|  58*)— Unpbofeb- 
siONAi.  Conduct— Punishment. 

An  attorney  who  published  and  advertised  a 
pamphlet  to  attract  nonresidents  to  the  state  to 
apply  for  divorce  through  him  will  be  shown 
leniency,  and  suspended  for  only  eight  months, 
and  till  the  further  order  of  the  court;  he  hav- 
ing discontinued  the  advertising  when  bis  at- 
tention was  called   to  his  methods   being  con- 


demned by  the  bar  association  of  the  dty,  and 

his  being  the  first  case  of  the  character  brought 
to  the  attention  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  H  70-78;  Dec  Dig.  |  &8.*] 

In  the  matter  of  the  application  for  tbe 
disbarment  of  William  H.  Schnitzer  as  &u 
attorney  at  law.    Respondent  suspended. 

Tbe  respondent  William  H.  Schnitzer,  was 
admitted  to  practice  in  all  the  courts  of  this 
state  up<m  the  18th  day  of  January,  1907, 
upon  motion  based  upon  a  license  to  prac- 
tice in  tbe  courts  of  the  state  of  New  York 
and  upon  a  showing  of  good  moral  character. 
Respondent  filed  a  demurrer  to  the  petition 
filed  by  the  Reno  Bar  Association,  praying 
for  his  disbarment  which  was  overruled, 
whereupon  he  Interposed  an  answer.  The 
main  facts  upon  which  the  petition  is  based 
are  not  denied,  but  certain  allegations  in  the 
petition,  based  upon  such  facts,  are  denied. 
.  The  following  are  tbe  principal  facts  upon 
which  the  proceeding  is  based: 

Prior  to  the  institution  of  these  proceed- 
ings, the  respondent  caused  to  be  publlsbed 
in  the  programs  of  tbe  Orpbenm  Theater  of 
San  Francisco  advertisements  reading  as  fol- 
lows: 

DIVORCE  LAWS  OF  NEVADA. 
Have  you  Domestic  troubles. 
Are  you  seeking  DIVORCE 
Do  you  want  quick  and  reliable  action? 
Send  for  my  booklet 

Contains  Complete  Information       FRED 

Shortest  Residence 

Address 

Counsellor,  P.  O.  Box  268,  Reno,  Nevada. 

Correspondence  Strictly  ConGdentiai. 

DIVORCE  LAWS  OF  NEVADA. 

Send  for  my  t>ooklet 

Contains  information       F^EB 

Address: 

Connaellor,  P.  O.  Box  263,  Reno.  Nevada. 

(W  Rhafer) 

Correspondence  Strictly  Confidential. 

DIVORCE  LAWS  OF  NEVADA 
Have  yon  Domestic  Troubles 
Are- you  seeking  DIVORCE 
Do  you  want  quick  and  reliable  actionT 
SEND  FOR  MY  BOOKLET 
Contains  Complete  Information       FREE 
Shortest  Residence 
Address 
W.  H.  SCHNITZER 
Counsellor,  P.  O.  Box  263,  Reno,  Nevada. 
Correspondence  Strictly  Confidential. 

Upon  certain  days  during  the  month  of 
of  April,  1909,  the  respondent  caused  to  be 
inserted  in  the  Brooklyn  Daily  ESagle  of 
Brooklyn,  N.  T.,  and  in  the  Washington 
Post  of  Washington,  D.  0.,  newspapers  of 
large  circulation,  the  following  advertise- 
ment: "Divorce  Laws  of  Nevada.  Complete 
Information  Mailed  Free  by  Attorney  Wil- 
liam K.  Shafer,  Reno,  Nevada."  The  "W. 
Shafer"  and  the  "William  K.  Shafer"  men- 
tioned in  the  foregoing  advertisements  was 
intended  for  a  certain  William  B.  Shafer,  who 
for  a  time  was  in  tbe  office  of  the  respond- 
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ent,  bnt  who  was  not  an  attorney  of  this 
court 

In  January,  1909,  the  respondent  pnbllshed 
a  24-page  pamphlet  for  general  distribu- 
tion, the  title  page  of  which  reads: 

DIVORCE  PRACTICE  AND  PROCEDURE. 

Under  the  T^iws  of  the  State 

of  Nevada,  with  Notes 

and  Decisions. 

Compiled  and  Dieested  by 

WIUjIAM  H.  SCHNITZER 

of  the  Nevada  Bar. 

Published  at  Reno,  Nevada, 

January,  1908. 

The  preface  to  the  pamphlet  reads: 

"Preface. 

"The  purpose  of  this  treatise  is  to  briefly, 
tersely,  concisely,  and  clearly  present  to  the 
reader  the  divorce  practice  and  procedure 
under  the  laws  of  the  State  of  Nevada. 

"While  the  laws  of  the  eastern  and  middle 
west  States  generally,  contain  some  provision 
for  the  dissolution  of  the  marriage  tie.  It  Is 
obvious  to  the  reader  that  In  cases  where 
extreme  cruelty,  desertion  and  neglect  to  pro- 
vide form  the  basis  of  the  grievance,  the  law 
In  such  States  offers  no  substantial  relief  to 
the  aggrieved  party,  because  the  require- 
ments of  proof,  duration  of  offense,  corrobo- 
ration of  plaintiff,  and  procedure  under  court 
rules  are  so  exacting  and  irlisome,  that  the 
desired  relief  sought  by  applicant  is  rendered 
Impossible  of  attainment. 

"Summing  up  the  situation,  as  it  exists  in 
the  eastern  States,  respecting  tbe  domestic 
relation  law,  the  client  when  consulting  local 
counsel,  Is  almost  Invariably  advised  that 
upon  the  facts  submitted  he  or  she  Is  with- 
out remedy. 

"Here  in  Nevada,  the  applicant,  without 
deception  or  fraud,  upon  almost  any  charge, 
from  which  lack  of  harmonious  relations  may 
be  reasonably  Inferred,  may  apply  to  our 
courts  and  secure  prompt  results,  by  decree 
of  absolute  divorce,  valid  and  binding  In  law. 
The  next  few  pages  will  contain  the  statutes 
of  Nevada  applicable  together  with  a  brief 
interpretation,  supported  by  Supreme  Court 
decisions,  clearly  indicating  the  superior  ad- 
vantages afforded  applicant  under  the  law 
and  procedure  of  Nevada. 

"William  H.  Schnitzer." 

The  pamphlet  is  divided  into  subjects  un- 
der the  following  headlines:  "Divorce  Stat- 
utes." "Causes."  "Cruelty  as  Interpreted  by 
Judicial  Decisions."  "Residence."  "Summons 
and  Service;  How  Made  Upon  Defendant." 
"Service  of  Non-Resident  by  Publication." 
"Appearance  of  Defendant"  "Testimony  and 
Hearings  Before  the  Court."  "Alimony  and 
Custody  and  Support  of  Children."  "Decree 
of  Divorce  Shall  Provide."  "The  City  of 
Reno,  Nevada."  "Summary."  "Your  Selec- 
tion of  Lawyer."     "My  References." 

Without  setting  forth  a  copy  of  the  pamph- 
let in  full,  the  following  extracts  will  serve 
to  show  its  general  import: 
112  P.— 54 


"Residence. 

"Under  the  provisions  of  section  22  of  tbe 
Marriage  and  Divorce  Act  the  plaintiff  must 
reside  in  the  State  for  a  period  of  at  least 
six  months.  This  is  not  construed  to  mean 
that  in  order  to  fully  comply  with  the  stat- 
ute, party  must  remain  here  continuously  for 
said  period.  So,  if  a  party  comes  to  Nevada, 
and  In  good  faith  takes  up  a  residence,  party 
may  leave  the  State  at  any  time  after  es- 
tablishing residence,  may  go  and  travel  when 
and  wherever  party  chooses  and  may  return 
to  the  State  whenever  Inclination  prompts, 
and  yet,  such  temporary  absence  would  not 
In  anywise  affect  the  legality  of  the  residence 
established,  but  iwirty  would  be  entitled,  un- 
der the  law,  to  bring  suit  any  time  after  the 
lapse  of  six  months  from  the  date  residence 
was  originally  established,  notwithstanding 
party's  absence  from  the  State  during  said 
period. 

"Upon  a  careful  reading  of  section  22  (page 
5)  the  reader  will  note  several  exceptions  to 
the  rule  requiring  a  residence  in  the  State 
of  six  months,  viz.:  In  any  case  where  the 
defendant  may  be  found,  or  may  reside  with- 
in the  State.  Tbe  residence  of  tbe  plaintiff 
is  immaterial,  and  It  is  not  necessary  to  prove 
any  period  of  residence'  on  the  part  of  plain- 
tiff; so,  In  cases  where  defendant  Is  willing 
to  facilitate  the  plaintiff,  and  will  come  to 
Nevada  and  remain  here  long  enough  to  en- 
able plaintiff  to  procure  the  service  of  the 
summons  on  defendant  personally,  within  the 
State,  then  in  that  case,  suit  may  be  filed  at 
once  regardless  of  the  duration  of  plaintiff's 
residence  here,  and  under  such  circumstances 
the  court  will  acquire  complete  jurisdiction." 

"Appearance  of  Defendant. 

"A  defendant  shall  be  deemed  to  appear  in 
an  action  when  he  answers,  demurs  c  gives 
the  plaintiff  or  her  attorneys  written  notice 
of  his  appearance,  or  when  an  attorney  gives 
notice  of  appearance,  for  him. 

"Compiled  Laws  of  Nevada,  section  3594. 

"A  voluntary  appearance  of  defendant 
shall  be  equivalent  to  personal  service  of 
summons  upon  him. 

"Compiled  Laws  of  Nevada,  section  3130. 

"In  many  cases  the  voluntary  appearance 
of  defendant  may  be  procured,  thereby  sav- 
ing the  time  and  avoiding  the  tedious  delays 
incident  to  service  of  process  and  proofs  of 
service.  To  that  end  I  am  in  position  to 
recommend  to  my  clients,  the  names  of  rep- 
utable attorneys  in  the  State,  who,  upon 
written  instructions  from  defendant  will  en- 
ter an  appearance  in  his  or  her  behalf,  which 
practice  is  frequently  resorted  to  for  the 
purpose  of  bringing  the  main  issue  speedily 
before  the  court" 

"Testimony  and  Hearings  Before  the  Court 

"After  the  completion  of  the  service  of  the 

Summons  upon  the  defendant  as  herein  set 

forth,  and  his  time  to  appear  for  answer  has 


Digitized  by 


v^oogle 


850 


112  PACIFIC  REPORTER 


(Nev. 


expired,  the  plaintiff  may  at  "nee  proceed 
with  bearing  before  the  court.  Our  courts 
are  always  in  session  to  hear  testimony  In 
uncontested  divorce  proceedings,  and  the 
hearing  can  be  set  for  any  day,  on  motion  of 
counsel.  In  all  such  cases  where  there  is  no 
real  contest,  the  oral  testimony  of  plaintiff, 
-without  corroborative  testimony,  (usually  re- 
quired in  other  States)  before  the  Judge,  in 
private  chambers,  in  support  of  the  allega- 
tions of.  the  Complaint  is  deemed  sufficient. 

"This  rule  of  practice  is  in  line  with  the 
provisions  of  section  26  of  the  Domestic  Re- 
lation Act,  Laws  of  Nevada." 

"The  City  of  Reno,  Nevada. 

"Important  questions  that  will  appeal  to 
many,  before  deciding  to  leave  their  present 
domicile,  and  coming  to  this  Western  country 
are:  What  sort  of  a  place  is  Nevada  with 
respect  to  climate,  comfort  and  convenience 
of  life  and  opportunity  of  engaging  In  busi- 
ness, or  securing  lucrative  employment? 

"To  fully  cover  this  ground  and  to  do  jus- 
tice to  the  grandeur  and  industrial  enter- 
prises of  this  grent-trreotest-mineral  State, 
would  alone  require  a  volume.  I  will  only 
reply  briefly  and  tersely  to  these  interroga- 
tories, and  for  further  and  more  complete  in- 
formation on  the  subject  will  be  pleased  to 
reply  by  letter  to  special  inquiry. 

"Reno,  the  commercial  metroiiolis  of  Ne- 
vada, Is  beautifully  situated  on  the  Truclcee 
River,  at  au  elevation  of  4405  feet  above  sea 
level,  and  is  on  the  main  line  of  the  South- 
em  Pacific  Railroad,  overlooking  the  ma- 
jestic Sierra  Nevada  Mountains,  and  is  just 
2C  miles  easterly  from  the  borders  of  Cali- 
fornia; just  two  hours  ride  from  I^alie  Ta- 
hoe.  the  most  beautiful  and  picturesque  lake 
In  America,  and  (he  mecca  of  society  and 
fashion;  tlie  climate  is  dry,  healthy  and  in- 
vigorating; is  especially  favorable  to  the 
treatment  of  bronchial  and  pulmonary  trou- 
bles; there  are  no  sudden  extremes  of  heat 
and  cold. 

"Reno  Is  the  seat  of  the  State  University, 
has  public  library,  seven  churches  of  all 
religious  dominations,  five  banks  with  com- 
bined deposits  of  over  six  million  dollars, 
three  theatres,  four  modern  up-to-date  fire- 
proof hotels,  six  and  half  miles  of  street 
railway,  operated  through  the  leading  streets, 
beautiful  public  and  offlcie  buildings,  and 
magnificent  homes. 

"The  cost  of  living  in  Nevada,  all  things 
being  considered.  Is  as  low  as  any  part  of 
the  country,  and  employment  in  all  branches 
of  labor  is  readily  obtained  at  good  wages. 
Steady  and  industrious  mechanics  should 
experience  no  difficulty  in  securing  employ- 
ment at  a  high  rate  of  wages." 

"Summary. 

"Summarizing  all  that  has  been  herein 
submitted  to  the  reader,  and  as  sound  reasons 
why  the  greatest  advantages  and  facilities 


are  afforded  under  the  law  and  practice  of 
Nevada,  to  those  seeking  speedy  release  from 
the  marital  relations  we  submit  as  follows: 

"1.  The  shortest  period  of  residence,  viz. 
six  months. 

"2.  In  special  Instances,  when  defendant 
may  be  found  in  the  State,  suit  may  be  filed 
at  once  without  a  delay  of  six  months. 

"3.  The  great  number  of  grounds,  viz.  sev- 
en distinct  and  separate  grounds. 

"4.  The  simplest  and  least  difficult  grounds 
to  prove:  (Reading  carefully  citations  un- 
der subdivision  of  'Cruelty'). 

"5.  No  delays  after  time  for  defendant  to 
answer  has  expired,  our  courts  being  always 
In  session  to  hear  testimony  in  uncontested 
cases. 

I  "6.  Under  the  charge  of  Extreme  Crrelty 
plaintiff  may  allege  and  prove  any  facts  or 
acts  producing  mental  anguish  and  threaten- 
ing health. 

"7.  Under  the  practice  of  our  courts,  where 
no  real  contests  exists,  parties  are  not  sub- 
jected to  embarrassing  cross  examinations. 

"8.  In  all  uncontested  cases  parties  mny, 
:  on  application  of  counsel,  have  hearings  con- 
ducted in  private  chambers  of  the  Judse  and 
thereby  avoid  embarrassing  publicity  and  ex- 
posure to  the  public. 

"9.  Unlike  the  practice  and  mie  in  most 
States,  the  sole  testimony  of  plnintiff,  with- 
out corroborative  proofs,  is  sufficient  to  es- 
tablish the  allegations  of  the  complaint  In 
all  undefended  actions. 

"10.  A  decree  absolute  is  granted  Immedi- 
ately, after  proofs  are  submitted,  so  tiiat 
party  receiving  same  may  marry  again  at 
once,  and  is  not  obliged  to  wait  for  any  peri- 
od thereafter  as  Is  the  law  in  many  States. 

"11.  Here  In  Nevada,  we  have  up-to-date 
Cities  where  one  may  enjoy  all  the  comforts, 
conveniences  and  luxuries  of  an  Enptem 
metropolis,  and  may  Indulee  in  little  journeys 
into  the  adjoining  State,  Ca'lfomla.  whlr^h  is 
Justly  styled  the  land  of  'Sunshine  and  Flow- 
ers.' " 

"Tour  Selection  of  a  Lawyer. 

"Lastly,  but  most  importantly,  is  the  ques- 

;  tion  for  you  to  determine:    Who  shall  1  se- 

\  lect  as  my  attorney  to  conduct  my  proceed- 

!  lugs?    Naturally  you  want  the  best,  the  most 

i  skillful  and   reliable  talent   obtainable,   one 

in  whose  judgment  and  advice  you  will  place 

implicit    confidence    before    you    incur    the 

expense  and  time  in  travelling  to  this  State 

to  establish  your  new  residence. 

"It  may  sound  somewhat  boastful  to  shout 
my  own  praise,  but  under  the  circumstances 
it  is  necessary  that  I  tell  you  frankly  who 
I  am.  and  how  I  stand  in  this  community. 

"The  writer  has  had  twenty  years  experi- 
ence in  the  actual  practice  of  the  law  at  the 
New  York  and  Nevada  Bar.  I  pride  myself 
in  being  able  to  state,  with  perfect  frankness 
and  candor,  that  during  the  three  years  of 
active  practice  at  the  Nevada  bar  I  have 
earned  and  won  the  friendship,  respect  and 
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esteem  of  my  colleagues  at  the  bar  and  the 
Judges  on  the  Bench. 

"I  have  made  It  a  rule  of  my  conduct  to 
always  make  my  word  good  and  deal  on  the 
square  with  everybody.  I  am  a  member  ot 
the  executive  committee  of  the  State  demo- 
cratic organization. 

"A  sense  of  modesty  Impels  the  writer  to 
refrain  from  further  self-aggrandizement; 
but  with  the  consciousness  of  my  own  rechrd 
In  this  Commonwealth,  and  with  a  full  reali- 
zation that  those  who  know  me  will  be  will- 
ing to  say  a  kind  word  for  me  and  will 
testify  to  my  good  reputation  and, high  stand- 
ing, I  unhesitatingly  submit  to  the  inquirer 
a  few  of  my  references." 

Under  the  heading  of  "My  References."  the 
respondent  appends  the  names  of  Judges,  a 
United  States  Senator,  the  Acting  Governor 
of  the, state,  attorneys,  editors,  and  promi- 
nent business  men  of  the  state,  at  least  one 
of  whom  is  shown  to  have  repudiated  the  use 
of  his  name  in  such  manner. 

The  concluding  page  of  the  pamphlet  reads 
as  follows:  ^ 

WILLIAM  H.  SCHNITZER, 

Attorney  and  Coiinsellor-at-Law, 
Rooms  10.  11.  12  nnd  13. 
Gazette  Building, 
lleno,  Nevada. 
Branch  Offices: 
Goldfielrt.  Nevada, 
Carson  City.  Nevada, 
Tonopah,  Nevada, 
Rawhide.  Nevada. 

Commercial  and  Mining  Practice  and  Litigation 
in  all  State  and  Federal  Courts. 
Depositions  carefully  taken.    Correspondence 
in  Reference  to  Financial  Standing 

of  Parties  will  receive  prompt  attention. 
For  references  see  paite  18. 
Twenty  years  active  experience  in  commercial 
litigation  and  practice. 

Sylvester  S.  Downer,  Chas.  R.  Lowers, 
James  T.  Boyd,  W.  A.  Massey,  and  Cole  L. 
Harwood,  for  petitioner.  Piatt  &  Gibbons, 
for  respondent 

PER  CURIAM.  That  the  purpose  of  the 
pamphlet,  published  by  respondent,  was  to  at- 
tract persons,  residing  outside  the  state  of 
Nevada,  and  citizens  of  other  states  and 
counties,  to  come  to  this  state  for  the  ulti- 
mate purpose  of  applying  to  Its  courts  for 
divorce,  through  the  agency  of  the  respondent 
as  an  attorney,  in  order  that  he  might  profit 
financially  thereby,  is  too  manifest  to  require 
other  than  the  bare  statemeut.  That  the 
object  of  the  advertisements  quoted  was  to 
extend  the  circulation  of  the  pamphlet  is 
equally  obvious.  This  method  of  advertising 
is  highly  reprehensible  and  contrary  to  the 
ethics  of  the  legal  profession,  as  universally 
recognized.  Even  if  statements  contained  in 
the  pamphlet  were  not  open  to  question,  ei- 
ther as  to  fact  or  law,  nevertheless,  the  pur- 
pose for  which  the  pamphlet  was  issued  and 
the  advertisements  published  merits  a  severe 
rebuke.  The  pamphlet,  however,  contains 
siatements  that,  to  say  the  least,  are  mislead- 


ing. It  is  not  true  that  the  law*  of  this 
state  permit  a  divorce  "upon  almost  any 
charge  from  which  lack  of  barmoulous  re- 
lations may  be  reasonably  Inferred."  It  is 
not  true  that  the  testimony  of  the  plalntltT 
in  a  divorce  case  whether  or  not  there  be 
a  "real  contest"  can  be  heard  "before  the 
Judge  In  private  chambers."  The  testimony 
In  divorte  proceedings  must  be  before  the 
court.  An  action  for  the  dissolution  of  the 
bonds  of  matrimony,  whether  contested  or 
not,  Is  not  a  proceeding  that  a  Judge  can  hear 
in  chambers.  Even  if  we  were  to  accept  the 
explanation  of  respondent  that  he  only  in- 
tended to  convey  the  information  that  in 
uncontested  cases  the  court  could  hold  ses- 
sions In  the  private  chambers  of  the  judge, 
nevertheless,  that  womld  not  be  the  meaning 
which  the  layman  would  naturally  place  up- 
on the  language  used. 

Petitioners  have  attacked  the  correctness 
of  a  number  of  statements  contained  in  re- 
spondent's pamphlet  as  to  the  law  of  this 
state  upon  the  subject  of  divorce;  but  we 
do  not  deem  it  essential  In  this  proceeding  to 
determine  these  questions.  It  would  be  suffi- 
cient to  rest  our  condemnation  of  the  conduct 
of  the  respondent  upon  the  pamphlet  and  ad- 
vertisements upon  a  bare  recital  of  the  same 
without  comment.  They  speak  for  them- 
selves and  are  unworthy  the  high  calling  that 
respondent  has  followed,  as  he  says,  for  20 
years.  The  courts  of  Nevada  were  estab- 
lished and  are  maintained  for  the  protection 
of  her  citizens  and  citizens  of  other  states 
and  countries  having  dealings  with  the  citi- 
zens of  this  state.  An  attorney  who,  for 
purposes  of  personal  gain,  seeks  to  make  the  ^ 
courts  of  this  state  a  clearing  house  for  the 
domestic  woes,  real  or  Imaginary,  of  the 
country  at  large,  is  certainly  guilty  of  mis- 
conduct. Comp.  Laws,  §  2625;  People  v. 
MacCabe,  18  Colo.  186,  32  Pac.  280,  19  L. 
R.  A.  231,  36  Am.  St.  Rep.  270;  People  v. 
Taylor,  32  Colo.  250,  75  Pac.  914;  IngersoU 
V.  Coal  Creek  Coal  Co.,  117  Tenn.  263,  98 
S.  W.  178,  9  L.  R.  A.  (N.  S.)  282,  295,  119 
Am.  St.  Rep.  1003;  People  v.  Goodrich,  79 
111.  148 ;  4  Cyc.  911. 

In  People  v.  MacCabe,  supra,  the  Supreme 
Court  of  Colorado,  by  Mr.  Justice  Elliott, 
said: 

"The  ethics  of  the  legal  profession  forbid 
that  an  attorney  should  advertise  bis  talents 
or  his  skill  as  a  shopkeeper  advertises  his 
wares.  An  attorney  may  properly  accept  a 
retainer  for  the  prosecution  or  defense  of  an 
action  for  divorce  when  convinced  that  his 
client  has  a  good  cause.  But-  for  any  one  to 
invite  or  encourage  such  litigation  Is  most 
reprehensible.  The  marriage  relation  Is  too 
sacred;  It  affects  too  deeply  the  happiness 
of  the  family;  It  concerns  too  Intimately 
the  welfare  of  society;  it  lies  too  near  the 
foundation  of  all  good  government — to  be 
broken  up  or  disturbed  for  slight  or  tran- 
sient causes. 

"In  the  present  case  we  are  not  called  up- 
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on  to  deal  with  a  matter  of  ordinary  adver- 
tising, but  with  a  peculiar  kind  of  advertis- 
ing. Respondent  did  not  advertise  for  busi- 
ness openly,  giving  his  name  and  office  ad- 
dress. His  advertisement  was  anonymous 
and  well  calculated  to  encourage  people  to 
make  application  for  divorces  who  might 
otherwise  have  refrained  from  so  doing. 
When  a  lawyer  advertises  that  divorces  can 
be  legally  obtained  very  quietly,  and  that 
such  divorces  wiU  be  good  everywhere,  such 
advertisement  is  a  strong  inducement — a 
powerful  temptation — to  many  persons  to 
apply  for  divorces  who  would  otherwise  be 
deterred  from  taldng  such  a  step  from  a 
wholesome  fear  of  public  opinion.  •  •  * 
The  advertisement  published  by  respondent, 
to  the  effect  that  divorces  could  be  legally  ob- 
tained very  quietly  which  should  be  good  ev- 
erywhere, was  the  more  mischievous  because 
anonymous.  Such  an  advertisement  is  against 
good  morals,  public  and  private;  it  is  a  false 
representation  and  a  libel  upon  the  courts  of 
justice.  Divorces  cannot  be  legally  obtained 
very  quietly  which  shall  be  good  anywhere. 
To  say  that  divorces  can  be  obtained  very 
quietly  is  equivalent  to  saying  that  they  can 
be  obtained  without  publicity.  Every  lawyer 
knows  that  to  obtain  a  legal  divorce  a  pub- 
lic record  must  be  made  of  the  proceeding; 
the  complaint  must  be  filed;  the  summons 
must  issue;  process  must  be  served  upon  the 
defendant  either  personally  or  by  publication 
in  a  public  newspaper;  proof  must  also  be 
taken;  and  a  decree  must  be  publicly  ren- 
dered by  the  court  having  Jurisdiction  of  the 
proceeding.  All  these  public  proceedings  the 
statute  Imperatively  requires,  and  for  a  law- 
yer by  an  advertisement  to  Indicate  that 
such  public  proceedings  can  or  will  be  dis- 
pensed with  by  the  courts  having  jurisdiction 
of  such  cases  is  a  libel  upon  the  integrity  of 
the  Judiciary  that  cannot  be  overlooked  when 
brought  to  our  notice. 

"In  the  case  of  People  ex  rel.  v.  Brown,  17 
Colo.  431  [30  Pac.  338]  this  court  said:  'When 
this  court  grants  a  license  to  a  person  to 
practice  law,  the  public,  and  every  individual 
coming  in  contact  with  the  licensee  in  his 
professional  capacity,  have  a  right  to  expect 
that  he  will  demean  himself  with  scrupulous 
propriety,  as  one  commissioned  to  a  high  and 
honorable  office.  A  person  enjoying  the 
rights  and  privileges  of  an  attorney  and  coun- 
selor at  law  must  also  respect  the  duties  and 
obligations  of  the  position.' 

"The  case  of  People  ex  rel.  v.  Goodrich, 
79  111.  148,  was  a  disbarment  proceeding  un- 
der statutes  from  which  ours  were  undoubt- 
edly borrowed.  Among  other  things,  the 
complaint  against  Goodrich  set  forth  that  he 
had  published  advertisements  without  signa- 
ture, representing  that  he  could  procure  di- 
vorces without  publicity,  and  by  such  adver- 
tisements solicited  business  of  that  character 
by  communication  through  a  particular  post 
office  box.  The  Goodrich  Case,  though  simi- 
lar to  the  one  before  us,  was  more  aggravat- 


ed In  some  respects.  Mr.  Justice  Breese,  in 
delivering  the  opinion  of  the  court,  said: 
•This  court,  having  power,  by  express  law, 
to  grant  a  license  to  practice  law,-  has  an  in- 
herent right  to  see  that  the  license  is  not 
abused,  or  perverted  to  a  use  not  contemplat- 
ed In  the  grant  In  granting  the  license,  it 
was  on  the  implied  understanding  that  the 
party  receiving  it  should,  at  all  times,  de- 
mean himself  in  a  proper  manner,  and  if  not 
reflecting  honor  npon  the  court  appointing 
him,  by  his  professional  conduct,  he  would 
at  least  abstain  from  such  practices  as  could 
not  fail  to  bring  discredit  upon  himself  and 
the  court  •  •  •  The  morals  of  defend- 
ant's professional  conduct  deserves  special 
notice.  He  makes  divorce  cases  a  specialty. 
How  many  persons  in  our  broad  land  weary 
of  the  chain  that  binds  them?  How  many 
are  eager  to  seize  upon  the  slightest  twig 
that  may  appear  to  aid  them  in  escaping 
from  a  supposed  sea  of  troubles,  in  which 
wedded  life  has  Immersed  them?  How  many 
are  fretting  under  imaginary  Ills,  and  what 
better  devices  than  those  practiced  by  this 
defendant  could  be  contrived  to  increase 
these  disquietudes,  and  stimulate  to  effort, 
by  perjury,  if  need  be,  to  free  themselves 
from  their  supposed  unhappy  condition?  Is 
It  desirable  that  divorce  cases  should  accumu- 
late In  our  courts?  If  so,  the  defendant  is 
justified  in  the  means  he  has  used,  and  is 
using,  to  that  end.  An  honorable,  high-toned 
lawyer  will  always  aid  a  deserving  party 
seeking  a  divorce,  as  coming  strictly  within 
bis  professional  duties.  He  wUl  render  the 
aid,  not  solicit  the  case;  and  he  will,  in  all 
things  regarding  it,  act  the  man,  and  re- 
spect, not  only  his  own  professional  reputa- 
tion, but  the  character  of  the  courts,  and 
discharge  the  unpleasant  duty  in  all  respects 
as  an  honorable  attorney  and  counselor 
should  do." " 

While  this  proceeding  presents  to  the  court 
a  situation  demanding  punitive  action,  and 
while  the  higher  Interests  of  the  public  must 
not  be  underestimated,  the  effect  upon  the 
respondent  of  any  action  by  this  court  must 
not  be  lost  sight  of  and  should  be  given  im- 
partial consideration.  An  attorney  is  requir- 
ed to  spend  years  In  preparation  for  the 
practice  of  bis  profession,  and  this,  together 
with  bis  years  of  experirace,  Is,  very  often, 
bis  greatest  asset. 

Chief  Justice  Marshall,  in  Ex  parte  Borr, 
9  Wheat  529,  6  L.  Ed.  162,  covered  the  situ- 
ation fully  in  the  following  apt  words:  "On 
the  one  band,  the  profession  of  an  attorney 
is  of  great  Importance  to  an  individual,  and 
the  prosperity  of  his  whole  life  may  depend 
on  its  exercise.  The  right  to  exercise  it 
ought  not  to  be  lightly,  or  capriciously  taken 
from  him.  On  the  other,  it  is  extremely  de- 
sirable that  the  respectability  of  the  bar 
should  be  maintained,  and  that  its  harmony 
with  the  bench  should  be  preserved.  Ft>r 
these  objects,  some  controlling  power,  some 
discretion,  ought  to  reside  in  the  court.  Tbia 
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discretion  ought  to  be  exercised  with  great 
moderation  and  judgment;  but  It  must  be 
exercised;  and  no  other  tribunal  can  decide, 
In  a  case  of  removal  from  the  bar,  with  the 
same  means  of  information  as  the  court  it- 
self." 

As  some  extenuation  of  the  reitpondent's 
nnprofessional  conduct.  It  appears  that,  when 
the  bar  association  of  Reno  called  bis  at- 
tention to  the  fact  that  his  methods  of  ad- 
vertising were  condemned  by  the  association, 
he  discontinued  the  objectionable  advertis- 
ing in  newspapers  and  theater  programs  and 
has  since  refrained  from  the  same.  As  this 
is  the  first  case  of  this  character  tliat  has 
been  brought  to  the  attention  of  tills  court, 
we  are  disposed  to  be  lenient  with  the  re- 
spondent. 

It  is  ordered  that  the  respondent  be,  and 
he  hereby  is,  suspended  from  the  practice  of 
the  law  for  a  period  of  eight  months  and 
untU  further  order  of  this  court,  and  that  he 
pay  the  costs  of  this  proceeding. 


(U9  Cal.  34) 

PEOPLE  T.  MULCAHY  et  al.     (Sac.  1,780.) 

(Supreme  Court  of  Calfomia.     Dec.  27,  1910.) 

1.  Judgment  (S  279*)— Judgment  Roix— Con- 
tents. 

Under  the  express  provisions  of  Code  Civ. 
Proc.  §  670,  Bubd.  1,  the  judgment  roll,  where 
the  complaint  is  not  answered  by  any  defendant, 
and  where  service  is  made  by  publication,  em- 
braces the  affidavit  for  publication  .of  summons 
and  the  order  directing  the  publication. 

[Ed.   Note.— For  other  cases,   see   Judgment, 
Cent.  Dig.  S  551 ;   Dec.  Dig.  i  279.*] 

2.  Judgment  ({  153*)— Vacation— Time  fob 
Proceedinos. 

Code  Civ.  Proc.  §  412,  provides  that  where 
defendant  resides  out  of  the  state,  has  departed 
therefrom,  cannot  after  doe  diligence  be  fonnd 
there,  or  conceals  himself  to  avoid  service  of 
sammons,  and  the  fact  appears  by  affidavit, 
and  it  also  appears  by  affidavit  or  by  the  veri- 
fied complaint  that  a  cause  of  action  exists 
against  defendant  or  that  he  is  a  necessary  or 
proper  party  to  the  action,  or  that  the  action 
relates  to  property  in  the  state  in  wMch  such 
defendant  has  or  claims  an  interest,  the  court 
or  judge  may  make  an  order  that  service  be 
made  by  pnblication.  Held  that,  in  the  absence 
of  a  sufficient  affidavit,  and  where  the  complaint 
is  not  verified,  and  the  affidavit  is  insufficient, 
stating  merely  that  affiant  was  acquainted  with 
the  facts  of  the  case  and  verily  believed  that 
plaintiff  was  entitled  to  the  relief  sought,  and 
that  defendant  sought  to  be  served  was  a  neces- 
sary and  proper  party  defendant  without  affirm- 
ing directly  or  on  information  and  belief  that  the 
facts  allecred  in  the  complaint  were  true,  it  ap- 
pears in  the  judgment  roll  itself,  and  hence  upon 
the  face  of  the  judgment,  that  it  was  void  for 
want  of  jurisdiction  on  service  of  summons  by 
publication,  no  order  for  such  service  lielng  an. 
thorized,.  so  that  though  relief  against  the  judg- 
ment was  not  demanded  within  the  time  limited 
by  Code  Civ.  Proc.  |  473,  providing  that,  where 
a  summons  has  nbt  been  personally  served,  the 
court  may  allow  defendant  at  any  time  within  a 
year  after  judgment  to  answer  to  the  merits, 
the  court  could  set  aside  the  judgment. 

fEd.   Note.— For  other  cases,   see   .Tudgment, 
Cent.  Dig.  85  300-304  :   Doc.  Dig.  8  ir>3.») 


3.  Pbocess  (I  85*) — Sebtice  bt  Publication 
— ^Necessart  Compliance  with  Statute. 
Actions  wherein  service  of  summons  is  had 
by  publication  are  in  invitum.  and  strict  compli- 
ance with  the  statute  is  necessary. 

[Ed.  Note.— For  other  oases,  see  Process,  Cent 
Dig.  I  99;    Dec.  Dig.  S  85.»] 

Department  2.  Appeal  from  Superior 
Court,  Placer  County;  Henry  C.  CSesford, 
Judge. 

Action  by  the  People  against  Patricia  Mul- 
caby  and  others.  There  was  a  Judgment  for 
plaintiff,  and,  from  an  order  setting  it  aside, 
plaintiff  appeals.     Affirmed. 

Charles  A.  Tuttle  and  M.  W.  Mcintosh,  for 
appellant.  Cbauncey  H.  Dunn,  J.  D.  Mere- 
dith, and  J.  B.  Landis,  for  respondents. 

MBLVIN,  J.  Appeal  from  an  order  set- 
ting aside  a  default  judgment 

In  August,  1899,  the  district  attorney  of 
Placer  county  filed  a  complaint  to  foreclose 
the  interest  of  Patrick  Mulcahy  in  certain 
school  lands  and  to  cancel  his  certificate  of 
purchase.  The  summons  was  served  by  pub- 
lication, and  upon  default  of  the  defendant  a 
decree  of  foreclosure  was  made  and  entered 
on  December  4,  1899.  On  June  14,  1^09, 
James  T.  and  Theodore  F.  Hill  as  grantees 
by  mesne  conveyances  from  said  Patrlcli 
Mulcahy  gave  notice  of  motion  to  vacate  the 
judgment,  and  after  due  hearing  the  motion 
was  granted  July  14, 1909.  The  material  part 
of  the  court's  finding  was  as  follows:  "That 
said  judgment  in  said  action  is  null  and  void 
on  Its  face,  and  that  the  court  never  acquired 
jurisdiction  over  the  person  of  defendant. 
That  no  service  of  summons,  either  actual  or 
constructive,  was  ever  made  upon  the  de- 
fendant" 

Appellant  contends  that  the  judgment  is 
not  void  upon  its  face,  and  that  therefore  the 
court  bad  no  power  to  consider  the  affidavit 
of  James  T.  Hill  (one  of  the  petitioners) ;  the 
relief  not  having  been  demanded  within  the 
time  limited  by  section  473  of  the  Code  of 
Civil  Procedure,  citing  People  v.  Davis,  143 
Cal.  675,  77  Pac.  051.  There  can  be  no  doubt 
of  the  correctness  of  the  rule  announced  In 
the  above-cited  case,  and  It  therefore  be- 
comes our  duty  to  scan  the  judgment  roll 
and  to  see  whether  or  not  invalidity  of  the 
judgment  is  apparent  from  an  inspection 
thereof.  This  case  differs  from  People  v. 
Davis,  supra,  in  the  fact  that  section  670, 
subd.  1,  of  the  Code  of  Civil  Procedure,  is 
applicable  here  as  it  has  stood  since  the 
amendment  of  1895,  and  we  are  permitted  to 
consider  the  aflJdavit  for  the  publication  of 
summons  and  the  order  directing  publication. 

The  only  important  problem  in  this  case 
arises  over  the  interpretation  of  section  412, 
Code  Civ.  Proc.  The  respondent  contends 
that,  under  the  requirements  of  this  section, 
it  must,  appear  by  affidavit  or  by  the  verified 
complaint  on  file  that  a  cause  of  action  ex- 
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ists  against  defendant,  or  tbat  be  Is  a  neces- 
sary or  proper  party  to  the  action.  The  com- 
plaint is  not  veritied.  The  affidavit  of  the 
district  attorney  upon  which  the  order  (or 
publication  of  summons  was  based  stated 
substantially  that  he  was  acquainted  with 
the  facts  of  the  case  and  verily  believed  that 
platntltr  was  entitled  to  the  relief  sought  and 
that  Mulcahy  was  a  necessary  and  proper 
party  defendant.  He  did  not  affirm  directly 
or  on  information  and  belief  that  the  facts 
alleged  in  the  complaint  were  true.  Respond- 
ent contends  tbat  the  affidavit  In  order  to  be 
effective  must  state  probative  facts  from 
which  the  court  could  ultimately  conclude 
that  a  cause  of  action  against  defendant  ex- 
'Ists  and  tbat  he  is  a  necessary  and  proper 
party,  citing  County  of  Yolo  v.  Knight,  70 
Cal.  431.  11  Pac.  662,  and  Columbia  Screw 
Co.  V.  Warner  Lock  Co.,  138  Cal.  446,  71  Pac. 
498.  These  cases  undoubtedly  sustain  re- 
spondents' theory.  Appellant  contends  that 
the  amendment  of  1805  to  section  412,  Code 
Civ.  Proc.  changed  the  pre-existing  rule  and 
dispensed  with  the  necessity  of  having  a 
verified  complaint  In  cerbilii  classes  of  cases. 
The<  material  portion  of  that  section  is  as 
follows:  "Where  the  person  on  whom  serv- 
ice is  to  be  made  resides  out  of  the  state; 
or  has  departed  from  the  state;  or  cannot, 
after  due  diligence,  be  found  within  the 
state ;  or  conceals  himself  to  avoid  the  serv- 
ice of  summons;  or  Is  a  foreign  corporation 
having  no  managing  or  business  agent,  cash- 
ier or  secretary  within  the  state,  and  the 
fact  appears  by  affidavit  to  the  satisfaction 
of  the  court  or  a  judge  thereof;  and  it  also 
appears  by  such  affidavit,  or  by  the  verified 
complaint  on  file,  that  a  cause  of  action  ex- 
ists against  the  defendant  in  respect  to  whom 
the  service  is  to  be  made,  or  tbat  he  is  a 
necessary  or  proper  party  to  the  action;  or 
when  It  appears  by  such  affidavit,  or  by  the 
complaint  on  file  therein,  that  it  Is  an  action 
which  relates  to  or  the  subject  of  which  Is 
real  or  personal  property  In  this  state,  in 
which  such  person  defendant  or  foreign  cor- 
poration defendant  has  or  claims  a  lien  or 
interest,  actual  or  contingent,  therein,  or  In. 
which  the  relief  demanded  consists  wholly 
or  in  part  In  excluding  such  person  or  for- 
eign corporation  from  any  Interest  therein, 
such  court  or  judge  may  make  an  order  that 
the  service  be  made  by  the  publication  of 
summons.    •    •    ♦ " 

The  position  of  the  appellant  Is  that  the 
words  "the  complaint  on  file  herein,"  con- 
tained in  that  part  of  the  section  which  was 
adopted  In  1895,  dispenses  with  the  necessity 
of  verification  of  the  complaint  In  cases  like 
the  one  here  considered  because  in  the  pre- 
ceding clause  the  words  "the  verified  com- 
plaint on  file"  are  used.  We  cannot  agree 
with  this.  The  filing  of  a  verified  complaint 
(In  the  absence  of  a  sufficient  affidavit)   Is 


contemplated  In  the  other  parts  of  the  sec- 
tion, and,  when  the  reference  of  the  statute 
is  to  "the  complaint  on  file  herein,"  evidently 
such  verified  complaint  was  in  the  contem- 
plation of  the  Legislature.  There  is  no  good 
reason  why  some  sort  of  verification  should 
be  required  In  one  class  of  cases  and  none 
in  an  equally  Important  kind  of  actions. 
The  word  "herein"  used  in  the  statute,  al- 
though awkwardly  employed.  Indicates  that 
reference  was  Intended  to  the  sort  of  com- 
plaint mentioned  elsewhere  in  the  section. 

Actions  of  this  sort  are  in  invitum,  and 
strict  compliance  with  the  statute  Is  neces- 
sary. Columbia  Screw  Co.  v:  Warner  Lock- 
Co.,  supra.  As  we  have  seen,  the  statute 
was  not  closely  followed  In  the  requirement 
that  the  facts  necessary  to  establish  a  cause 
of  action  should  be  alleged  by  a  verified  in- 
strument— the  complaint '  or  the  affidavit. 
This  appears  upon  the  face  of  the  judgment ; 
that  Is  to  say.  In  the  judgment  roll  Itself. 
It  follows  that  the  order  of  the  court  setting 
aside  the  judgment  was  properly  made.  This 
conclusion  makes  It  unnecessary  to  discuss 
the  other  points  mentioned  in  the  briefs. 

The  order  Is  affirmed. 

We  concur:    LORIGAN.J.;  HENSHAW.J. 


(15S  Cal.  1) 

GRANGER  et  al.  v.  SUPERIOR  COURT  OP 

NBVAI>A  COUNTY  et  al.    (S.  P.  5.345.) 
(Supreme  Court  of  California.    Dec.  21,  1910.) 

1.  PBOHIBITION      (J      10*)  —  .lOBISDlCTIOR      OF 
COCBT. 

The  grantee  of  a  parcbaser  from  executors 
sued  to  quiet  title  and  obtained  judgment,  which 
was  reversed  on  appeal  on  the  ground  that  the 
sale  by  the  executors  did  not  pass  title  because 
not  confirmed  by  the  court.  A  defendant  in  his 
dual  capacity  of  coexecutor  and  residuary  legatee 
filed  a  cross-complaint  for  an  accounting  by  the 
purchaser  and  his  grantee  of  the  rents,  subject 
to  a  deduction  for  improvements.  The  original 
complaint  of  the  grantee  was  stricken  out  and 
the  ease  proceeded  on  the  cross-complaint. 
Judgment  was  rendered  against  the  purchaser 
and  the  grantee,  but  the  grantee  obtained  a  new 
trial,  and  a  decision  was  again  rendered  against 
him,  but  no  judgment  was  entered  thereon. 
Subsequently  another  executor  filed  an  amended 
complaint  to  quiet  title  and  for  an  accounting. 
Held  that,  while  the  judgment  conclusively  set- 
tled the  account  between  the  purchaser  and  the 
estate  of  testator,  and  while  the  striking  out  of 
the  complaint  of  the  grantee  left  only  the  mat- 
ter of  accounting  at  issue,  the  court  bad  juris- 
diction to  proceed  to  the  entry  of  judgment  as 
to  the  grantee,  and  prohibition  could  only  issue 
so  far  as  to  prevent  further  proceedings  against 
the  purchaser  on  behalf  of  the  estate  or  the 
executors   thereof. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  SS  37-56;  Dec.  Dig.  {  10.»] 

2.  Pbobibition   (I   10*)  —  Jurisdiction   of 

COTJBT. 

A  purchaser  of  real  estate  from  executors 
obtained  no  title  because  the  sale  was  not  con- 
firmed by  the  court,  and  he  conveyed  the  prop- 
erty to  a  third  person.  A  devisee  conveyed  his 
interest  to  the  third  person's  husband,  and  the 
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third  person  and  ber  hasband  conveyed  to  the 

fnrchaser.  who  brousht  suit  to  quiet  title, 
'ending  the  suit  a  jrdRment  adjudging  that  he 
held  possession  of  the  property  as  trustee  of  the 
Estate  of  testator,  and  that  there  was  due  from 
the  estate  on  account  of  the  purchase  money 
paid_  to  the  executors,  after  deducting  the  rents 
received,  a  sjiecified  sum,  was  rendered.  A 
judgtfient  denying  relief  was  reversed  on  appeal, 
and  nn  remard  a  cross-complaint  was  filed  by  an 
executor.  Held,  that  the  court  had  jurisdiction 
of  the  case,  so  that  prohibition  to  restrain  it 
from  proceeding  in  the  case  could  not  lie, 
though  the  judsrment  rendered  pending  the  suit 
could  be  plendrd  as  an  adjudication  of  the  mat- 
ters determinrd  by  it. 

[Kd.  Xo.e.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  $S  37-5C ;   Dec.  Dig.  f  10.»] 

In  Bank.  Application  for  writ  of  proliibi- 
tion  by  Samuel  Granger  and  auotber  against 
the  Superior  Court  of  Nevada  County,  and 
George  L.  Jones,  Judge  thereof.  Granted  In 
part ;  denied  in  part. 

Thos.  S.  Ford  and  Ed.  V.  Henley,  for 
plniiitlffs.  C.  W.  Kitts  and  J.  M.  Walling, 
for  defendants. 

PER  CURIAM.  This  Is  an  application  to 
this  court  for  a  writ  of  prohibition  against 
further  proceedings  in  the  superior  court  of 
Nevada  county  in  two  certain  actions  In  said 
conrt:  (1)  The  action  of  Mary  A.  Benallack 
against  William  G.  Richards,  James  Benal- 
lack, and  Francis  L.  Richards,  as  executors 
of  the  estate  of  Phillip  Richards,  deceased, 
and  William  S.  Richards  and  William  G. 
Rlchafds,  as  Individuals,  begun  February  It, 
1805,  and  numbered  2,343  in  said  court;  (2) 
the  action  of  Samuel  Granger  against  the 
same  parties,  begun  May  19.  1897,  and  num- 
bered 2.035  In  said  court  The  general 
ground  opon  which  prohibition  is  asked  is 
that  a  judgment  has  been  rendered  in  the 
flrst-namcd  action  which  disposes  of  all  the 
matters  at  issue  between  the  parties  in  both 
actions  and  that  said  judgment  has  become 
final.  Although  the  cases  involve  the  same 
facts,  they  will  require  separate  considera- 
tion. 

1.  The  complaint  in  the  action  of  Mary  A. 
Benallack  In  sul  stance  stated  a  cause  of 
action  to  quiet  title  to  lot  28  in  block  30  in 
Nevada  City.  The  complaint  alleged  that 
Phillip  Richards  died  seised  of  this  lot  on 
March  27.  1887.  that  his  will  was  duly  pro- 
bated and  the  above-named  parties  appointed 
the  executors  thereof,  that  they  were  em- 
powered by  the  will  to  sell  and  convey  real 
or  personal  property  of  the  estate  without 
any  order  of  conrt,  that  on  May  11,  1891, 
as  such  executors,  they  sold  and  conveyed 
said  lot  to  Samuel  Granger  for  $3,3C5,  which 
sum  was  paid  to  the  executors  and  by  them 
distributed  among  the  legatees  under  the 
will,  that  thereafter  Granger  con%-eyed  the 
property  to  the  plaintiff  Mary  A.  Benallack, 
and  that  the  defendants  claimed  an  Interest 
in  the  lot  adverse  to  her.  The  answer  of 
William  •}.  Richards  and  William   S.   Rich- 


ards alleged  that  the  deed  from  the  execu- 
tors to  Granger  was  never  reported  to  the 
superior  court  or  confirmed,  that  the  pur- 
chase money  therefor  was  in  fact  paid  by 
James  Benallack,  and  that  Granger  bought 
the  same  on  behalf  of  said  James  Benallack. 
Judgment  was  rendered  in  favor  of  the 
plaintiff  from  which  an  appeal  was  taken  to 
the  Supreme  Conrt,  and  said  Judgment  was 
reversed  on  April  6,  1897;  the  opinion  being 
reported  In  116  Cal.  405,  48  Pac.  622.  The 
ground  of  reversal  was  that  a  sale  made  by 
executors  under  a  power  given  to  them  by 
the  will  of  the  deceased  did  not  pass  title 
to  the  grantee  unless  the  sale  was  confirmed 
by  the  court. 

On  December  2,  1897,  after  the  coming 
down  of  the  remittitur,  Francis  S.  Richards, 
one  of  the  defendants,  in  the  dual  capacity 
of  coexecutor  and  residuary  legatee,  filed  a 
cross-eomplnlnt  In  the  action.  Therein  he 
set  forth  the  facts  hereinbefore  stated.  In- 
cluding the  failure  to  confirm  the  sale  by 
the  executors  to  Granger,  and  further  that 
Granger  took  and  held  possession  of  the  lot 
from  May  11,  1891,  until  February  9.  1893; 
that  Mary  A.  Benallack  held  possession 
thereafter  from  the  latter  date  until  May 
8.  1897;  that  Francis  S.  Richards,  as  dev- 
isee, bad  conveyed  his  interest  in  the  lot  to 
James  Benallack  in  1894;  that  Mary  A. 
Benallack  and  James  Benallack  conveyed  to 
Granger  on  May  8,  1897;  that  Granger  has 
ever  since  that  time  held  possession  thereof; 
that  James  Benallack  died  on  November  13, 
1897 ;  that  neither  Mary  Benallack  nor  Grang- 
er had  ever  accounted  for  rents  received  by 
them  from  said  lot;  that  each  had  made 
valuable  Improvements  thereon;  that  they 
were  trustees  of  said  rents  for  the  benefit  of 
the  estate ;  and  that  as  such  executor  he  of- 
fered to  make  such  restitution  to  them  as  the 
court  should  direct.  The  prayer  was  that 
Granger  be  made  a  party  to  the  action,  that 
an  accounting  be  had  of  the  purchase  money 
paid,  the  taxes  and  Insurance  paid,  the  re- 
pairs made  and  the  rents  received,  and  for 
general  relief.  Thbs  cross-complaint  was 
served  on  all  the  other  parties  to  the  action. 
William  G.  Richards,  the  other  surviving  ex- 
ecutor, and  William  S.  Richards,  the  other 
residuary  devisee,  filed  a  demurrer  to  said 
cross-complaint,  which  was  overruled  with 
their  consent.  They  filed  no  answer  within  the 
time  allowed,  and  their  default  thereon  was  ' 
duly  entered.  Mary  A.  Benallack  and  Grang- 
er answered  denying,  in  part,  the  receipt  of 
the  rents  as  alleged  therein,  averring  pay- 
ments for  improvements,  repairs,  and  taxes, 
and  denying  the  trust.  On  these  Issues  a 
trial  was  had  and  on  January  24,  1899,  find- 
ings were  filed  and  Judgment  given  declaring 
that  Granger  held  possession  of  the  lot  as 
trustee  of  the  estate  of  PhlUlp  Richards,  de- 
ceased, that  there  was  due  from  said  estate 
to  him  on  account  of  the  purchase  money 
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oald  to  the  executors,  after  dednctlng  the 
fents  be  had  received,  the  sum  of  $2,811.19, 
and  that  before  the  estate  would  be  entitled 
to  the  possession  of  the  lot  it  must  pay  him 
said  sum.  It  was  also  declared  that  Mary 
A.  Benallaclc  was  Indebted  to  the  estate  on 
account  of  rents  collected  by  her  while  In 
possession  of  the  lot,  in  the  sum  of  $2,19S.10. 
After  the  filing  of  the  cross-complaint  of 
Richards,  the  original  complaint  of  Mary  A. 
Benallack  was  stricken  out,  and  the  cause 
thereafter  seems  to  have  proceeded  on  the 
theory  that  she  bad  dismissed  her  action, 
and  Uiat  the  case  was  pending  solely  upon 
the  cross-complaint  of  the  executor  aforesaid. 
Granger  did  not  appeal  from  this  Judgment, 
nor  did  the  cross-complainlng  executor,  and 
so  far  as  it  adjudged  matters  at  issue  be- 
tween them  it  has  become  final.  Mary  A. 
Benallack  moved  for  a  new  ti^l  thereof  so 
far  as  the  issues  relating  to  her  were  con- 
cerned, and  the  motion  was  granted.  There- 
after a  new  trial  was  bad  and  a  decision 
given  again  declaring  her  indebted  to.  the  es- 
tate. No  Judgment  has  ever  been  entered 
upon  this  decision.  After  the  Judgment  of 
January  24,  1899,  to  wit,  on  March  3,  1899, 
William  O.  Ric^hards.  as  executor  as  afore- 
said, by  leave  of  court,  filed  a  pleading  styled 
an  amended  cross-complaint  In  said  action  of 
Bennalack  v.  Richards,  asking  to  have  the 
title  of  the  estate  to  said  lot  quieted,  and 
for  an  accounting.  To  this  Granger  and 
Mary  A.  Benallack  filed  an  answer  setting 
up  the  Judgment  of  January  24,  1899,  as  a 
bar  to  the  cross-complaint  and  denying  the 
Jurisdiction  of  the  court  to  proceed  further 
in  the  action. 

It  is  evident  from  this  recital  of  the  facts 
that  the  court  has  not  been  divested  entirely 
of  Jurisdiction.  While  it  is  true  that  the 
Judgment  of  January  24,  1899,  conclusively 
settles  the  account  between  Granger  and  the 
estate  of  Richards  and  establishes  Granger's 
right  to  hold  possession  of  the  lot  until  the 
amount  due  blm  has  been  paid,  and  while 
the  striking  out  of  the  original  complaint 
seems  to  have  left  no  other  matter  at  issue 
in  the  case  so  far  as  Granger  and  the  estate 
is  concerned,  the  court  still  has  Jurisdiction 
to  proceed  to  the  entry  of  Judgment  with  re- 
spect to  Mary  A.  Benallack.  Upon  the  new 
trial  which  she  secured,  findings  were  filed ; 
but  it  appears  no  Judgment  has  yet  been  en- 
tered. So  far  as  Granger  and  the  estate  of 
Richards  is  concerned,  the  litigation  in  Ben- 
nalack y.  Richards  appears  to  be  at  an  end, 
and  the  court  is  without..  Jurisdiction  to  pro- 
ceed further.  Treating  this  application  as 
separable,  a  writ  of  prohibition  can  Issue  to 
prevent  further  proceedings  against  Granger 
on  behalf  of  the  estate  or  the  executors 
thereof  in  that  action.  With  regard  to  Mary 
A.  Benallack  no  case  of  prohibition  has  been 
made. 

2.  After  Granger  received  the  conveyance 


of  the  lot  from  Mary  A.  Benallack  and  her 
husband  on  May  8,  1897,  he  began  the  ac- 
tion of  Granger  v.  Richards,  numbered  2,635 
aforesaid.  His  complaint  set  out  the  same 
facta  heretofore  recited,  stating  them  some- 
what more  at  length  than  in  the  complaint 
of  Mary  A.  Benallack  in  Bennalack  v.  Rich- 
ards, and  prayed  for  a  decree  quieting  his 
title  to  the  lot  and  for  general  relief.  An- 
swers were  filed  by  the  defendants  and  a 
trial  resulted  in  a  Judgment  in  favor  of  W. 
G.  Richards  as  surviving  executor  and  resid- 
uary legatee.  From  this  Judgment  Granger 
appealed  to  the  Supreme  Court,  and  the  Judg- 
ment was  reversed.  The  case  is  reported  In 
154  Cal.,  at  page  478,  98  Pac.  62a  The  opin- 
ion declared  that  Granger  was  entitled  to  be 
reimbursed  for  the  amount  of  his  purchase 
money  and  that  an  accounting  should  be 
had  of  the  rents  received  during  his  posses- 
sion. A  cross-complaint  was  filed  in  that 
case  by  William  G.  Richards,  as  executor, 
and  the  case  is  still  pending ;  no  trial  having 
been  had  since  the  reversal  of  the  first  Judg- 
ment It  is  obvious  that  the  court  still  has 
Jurisdiction  of  ttiat  case  and  that  a  writ  of 
prohibition  cannot  be  issued.  It  may  be  con- 
ceded that  with  respect  to  everything  except 
the  taking  of  a  supplemental  account  and 
making  of  a  decree  requiring  Granger  to  re- 
convey  the  property  to  the  estate  upon  the 
payment  of  the  money  found  due  him  upon 
the  accounting,  the  whole  controversy  has 
been  settled  by  the  Judgment  In  the  action 
of  Bennalack  t.  Richards.  But  this  does  not 
afreet  the  Jurisdiction  of  the  court  to  pro- 
ceed in  the  action.  That  Judgment  can  be 
pleaded  as  an  adjudication  of  the  matters 
determined  by  it,  but  it  cannot  be  given  the 
effect  of  depriving  the  court  of  Jurisdiction. 
Let  a  writ  issue  prohibiting  the  superior 
court  of  Nevada  county  from  proceeding 
further  In  the  case  of  Bennalack  v.  Rich- 
ards, except  80  far  as  may  be  necessary  to 
determine  and  adjudge  the  issues  between 
the  estate  of  Richards  and  the  estate  of 
Mary  A.  Benallack,  deceased,  with  respect 
to  the  amount  due  her  or  for  rents  received 
from  said  lot  while  she  was  in  possession 
thereof.  In  other  respects  the  petiUon  is 
denied. 

BEATTT,  O.  J.,  not  participating. 


059  Cal.  85) 
DB  LA  GUERRA  et  al.  v.  STRIEDEL  et  al. 

(L.  A.  2,406.) 

(Sjipreme  Court  of  Califoinia.     Dec.  29,  1910. 

Rehearing  Denied  Jan.  28,  1911.) 

1.    APPEAt    AND     E)BBOB    (§    lOlO*)— REVIKW— 
FiNDINOS  OF  TBIAI,  COUBT. 

In  an  action  to  restrain  defendant  from 
breaking  a  gate,  and  to  quiet  title  to  a  strip 
of  land,  evidence  considered,  and  held  to  present 
some  proof  tending  to  support  the  findings  of  the 
trial  court  that  an  easement  claimed  by  defend- 
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ant  was  permissive  only,  so  that  such  finding 
would  not  be  disturbed  on  appeal. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3979-3982;    Dec.  Dig.  § 
1010.»] 
2.  HlOHWATS  (I  17»)— Pbescbiptivb  Riohts— 

Evidence. 

That  certain  land  is  inclosed  by  a  fence  is 
strong  evidence,  that  the  use  of  it  by  the  public 
is  permissive,  and  based  on  a  mere  license  of 
passage. 

[Kd.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  i  24 ;  Dec.  Dig.  §  17.*] 

Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  James  W. 
Taggart  and  Samuel  B.  Crow,  Judges. 

Action  by  Delfina  de  la  Guerra  and  anoth- 
er, against  Michael  Striedel  and  another. 
From  a  Judgment  for  plaintiffs,  defendant 
named  appeals.    Affirmed. 

Canfleld  &  Starbuci:,  for  appellant  B.  F. 
Thomas,  for  respondents. 

MELVIN,  J.  Plaintiffs  sued  to  restrain 
defendants  from  brealdpg  down  a  gate  which 
had  been  built  across  a  strip  of  land  ten  feet 
In  width,  and  to  quiet  their  title  against  de- 
fendants in  the  said  strip  of  land,  which  was 
claimed  by  the  defendants  as  a  right  of  way 
extending  from  the  property  of  defendant 
Streidl  (named  in  the  pleadings  as  Striedel) 
to  Haley  street  In  the  city  of  Santa  Barbara. 
Defendant  John  Doe,  whose  true  name  was 
found  by  the  court  to  be  K.  Oicnhara,  having 
been  regularly  served  and  having  failed  to 
appear,  judgment  by  default  was  talcen 
against  him.  Defendant  Streidl  by  his  an- 
swer denied  plaintiffs'  right  to  close  the  strip 
of  land  in  question  and  counterclalmed  a 
right  of  way  in  himself  In  common  with  oth- 
ers and  the  public  over  the  aforesaid  proper- 
ty. Treating  the  counterclaim  as  a  cross- 
complaint,  plaintiffs  entered  a  denial  of  its 
allegations,  and  the  case  was  tried  on  the 
issues  thus  raised..  Judgment  was  entered  in 
favor  of  plaintiffs,  and  this  appeal  is  from 
the  judgment  and  from  an  order  denying  de- 
fendant Streidl's  motion  for  a  new  trial. 

We  mention  the  default  judgment  against 
Okubara  because  the  respondents  raise  the 
point  that  he  is  an  Interested  party  within 
the  meaning  of  section  940,  Code  of  Civil 
Procedure,  and  that  since  he  has  not  been 
served  with  the  notice  of  appeal  nor  the  bill 
of  exceptions,  this  court  lias  no  jurisdiction 
to  consider  these  appeals.  While  there  is, 
perhaps,  some  force  In  this  contention  (see 
Niles  V.  Gonzales,  152  Cal.  90,  92  Pac. 
74,  s.  c.  165  Cal.  359,  100  Pac.  1080)  we 
have  examined  the  case,  and  are  prepar- 
ed to  sustain  the  judgment  and  order  on 
their  merits.  The  court,  after  finding  that 
plaintiffs  were  the  owners  of  a  certain  par- 
cel of  land.  Including  the  strip  over  which 
defendant  claimed  a  right  of  way,  found  tliat 
neither  Streidl  nor  the  public  had  any  ease- 
ment of  way  across  the  whole  or  any  part  of 
said  land;  that  "for  many  years,  viz.,  since 


1880,  the  said  parcel  of  land  has  been  inclos- 
ed and  separated  from  the  said  Haley  street 
by  a  good  and  substantial  Inclosure  with  a 
gateway  to  enter,  said  parcel  of  land  from 
said  side  of  Haley  street,  which  gate  was 
made  and  maintained  by  the  plaintiffs,  their 
tenants  and  their  predecessors  in  interest, 
and  that  said  gate  was  across  that  portion 
of  said  parcel  of  land,  described  as  an  alley 
In  said  defendant's  answer";  and  that  "for 
thirty  years  the  said  \lichael  Streidl,  with- 
out the  Icnowledge  of  the  plaintiffs,  occa- 
sionally wallied  along  the  said  parcel  of  said 
land  described  in  said  defendant's  answer  as 
an  alley,  but  the  said  defendant  at  no  tlipe 
asserted  to  the  plaintiffs  or  their  predeces- 
sors in  interest  that  he  claimed  any  right  of 
way  over  said  alley,  but  the  said  defendant's 
Bal<  occasional  use  of  the  same  was  permis- 
sive by  the  plaintiffs  and  their  predecessors 
in  Interest."  It  was  also  fotmd  th^t  the  al- 
ley was  intended  by  the  plaintuns  and  their 
predecessors  to  be  used  by  themselves  and 
their  tenants,  and  that  it  bad  been  so  used 
for  30  years.  It  appears  that  in  1875  Mrs. 
Josefa  de  la  Guerra  owned  substantially  all 
of  the  west  quarter  of  a  bloclc  In  the  city  of 
Santa  Barbara  bounded  on  the  south-west  by 
State  street  and  on  the  northwest  by  Haley 
street.  Her  holding  extmded  200  feet  on 
Haley  street  and  232  feet  on  State  street. 
In  that  year  she  conveyed  to  Col.  Hollister 
the  west  comer,  60  feet  on  State  street  by 
100  feet  on  Haley  street  Later  she  sold 
to  Mr.  Stearns  a  piece  of  land  adjoining 
Col.  Holllster's  with  a  frontage  of  75  feet  on 
State  street  and  a  depth  from  that  street  of 
125  feet  and  a  strip  26  feet  in  width  running 
to  Haley  street.  It  will  be  seen  at  once  that 
this  parcel  surrounded  the  Hollister  proper- 
ty on  two  sides.  Later  and  in  the  year  1875 
Mrs.  de  la  Guerra  sold  to  Streidl  the  proper- 
ty adjoining  that  of  Steams.  This  parcel 
had  a  frontage  of  25  feet  on  State  street  and 
a  depth  of  125  feet  Buildings  were  erected 
on  the  three  lots  above  described,  and  when 
Mr.  Steams  built  his  back  fence,  he  put  it 
115  feet  from  State  street  leaving  a  strip  10 
feet  wide  at  the  rear  of  his  lot  outside  the 
fence.  When  Streidl  built  his  fence  he  fol- 
lowed the  example  of  his  neighbor,  Mr. 
Steams,  and  left  a  similar  space  at  the  rear 
of  bis  property.  He  also  put  a  large  gate 
and  two  doors  in  his  back  fence  for  conveni- 
ence, he  said,  in  going  and  coming  between 
his  property  and  Haley  street  It  Is  this 
strip  of  land  over  which  defendant  Streidl 
claims  an  easement  against  the  plaintiffs, 
who  are  the  successors  In  interest  of  Steams, 
the  latter's  title  having  been  acquired  by 
Mrs.  de  la  Guerra  by  foreclosure  about  six 
years  after  the  sale,  and  having  descended 
with  that  of  the  rest  of  the  property  here  con- 
sidered to  the  plaintiffs.  Appellant  contends 
that  the  user  by  Streidl  for  30  years  of  this 
alleyway   was   presumptively  adverse,    and 
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that  the  court  ignored  this  presumption  by 
a  finding  to  the  contrary,  unsupported  by 
competent  evidence.  The  only  evidence  of- 
fered In  that  l)ehalf,  according  to  appellant's 
contention,  was  that  the  tenants  of  Mr. 
Stearns  and  Mrs.  de  la  Guerra  used  the  al- 
ley as  much  as  Mr.  Streidl  did.  An  examina- 
tion of  the  testimony  (which  was  conflicting) 
discloses  the  fact,  however,  that  there  was 
evidence  offered  on  b^alf  of  plaintiffs  tend- 
ing to  show  that  a  gate  was  maintained  at 
the  Haley  street  end  of  the  alley  as  found 
by  the  court  Carlos  de  la  Guerra  testified: 
"We — I  say  *we'  because  I  had  charge  of  the 
property  at  one  time — we  have  always  tried 
to  maintain  a  gate  there  since  1874,  and 
when  I  came  to  manage  the  property  in  1886 
or  1887  up  until  1892  or  1803  we  always  had 
a  gate  there,  especially  so  when  they  paved 
the  street.  State  street,  and  paved  Haley 
street,  including  up  beyond  the  gate  there,  I 
had  that  paved  with  asphaltum  and  also  pav- 
ed the  passageway  with  asphaltum  through 
that  gate— that  was  in  1888  or  1889  when  I 
had  the  nsphaltum  sidewalk  laid  there  and  I 
had  that  fence  put  to  the  gate,  re-established 
It  as  1  had  already  done  before.  I  never 
knew  of  any  one  else  or  any  one  other  than 
the  tenants  of  this  property  here  having  a 
passageway  or  using  any  part  of  this  de  la 
Guerra  propepty  that  Is  represented  here  as 
vacant  or  northeast  of  these  lines  as  a  right 
of  way."  Mr.  Maris,  who  occupied  the  prop- 
erty for  eight  or  nine  years  following  1891 
testified.  In  reference  to  the  Haley  street 
terminus:  "There  was  a  gate  there  all  the 
time  when  I  had  the  property — there  was  al- 
ways a  gate  up  there.  It  was  kept  closed 
most  of  the  time.  I  had  my  horses  running 
loose  in  there,  and  the  gate  was  generally 
closed  to  keep  them  In;  I  always  looked  out 
for  that.  It  was  board  fence  from  the  gate 
down  to  my  tract  of  land  of  three  or  four 
boards.  When  I  first  put  up  the  fence  I  put 
up  bars  there,  but  I  only  kept  them  up  a 
short  time,  and  I  put  up  a  gate  with  hinges. 
That  fence  about  which  I  speak  as  existing 
on  the  de  la  Guerra  property  along  on  Haley 
street,  up  to  this  gate,  was  built  along  in. 
'91."  The  same  witness  said:  "While  I  was 
the  tenant  of  this  property  I  knew  of  people 
making  use  of  this  gate  going  back  into  this 
property.  The  tenants  of  all  the  property 
along  there  used  It.  I  had  no  objections  to 
their  using  It  as  long  as  they  didn't  trespass 
on  the  land,  I  wanted  to  use  there,  my  crop 
of  hay  there,  and  kept  the  gate  closed.  As 
long  as  they  did  that  I  had  no  objection.  I 
refer  to  all  the  tenants  along  there,  the  ten- 
ants in  the  de  la  Guerra  estate  there  and 
back  of  the  Odd  Fellows  (meaning  the  prop- 
erty formerly  sold  to  Col.  Holllster)."  Dr. 
Franceschi,  who  occupied  property  on  that 
block  for  some  time,  commencing  In  lo99, 
testified:  "There  was  a  gate  there.  1  think 
that  gate  has  been  there  all  the  time  since  I 


went  there.  I  don't  know  whether  it  has 
been  there  recently  or  whether  it  had  been 
there  for  some  time,  tnit  it  was  there  a  good 
many  years."  It  will  thus  be  seen  that  there 
is  some  evidence  to  sustain  the  finding  that 
the  property  had  been  fenced  and  that  the 
use  of  the  alleyway  was  merely  permissive. 
CounsA  for  appellant  are  of  the  opinion  tlut 
Carlos  de  la  Guerra's  testimony  was  so  dis- 
credited as  to  be  worthless,  but  we  cannot 
interfere  with  the  peculiar  .function  of  the 
trial  court  in  passing  upon  the  weight  of 
evidence.  The  showing  that  the  land  had 
been  Inclosed  by  a  fence  would  strongly  in- 
dicate that  the  use  of  it  by  the  public  was 
merely  permissive  and  "is  strong  evidence  in 
support  of  a  mere  license  to  the  pullic  to 
pass  over  the  designated  way."  Quinn  v. 
Anderson,  70  Cal.  456,  11  Pac.  746:  Huffman 
V.  Hall,  102  Cal.  30,  36  Pac.  417.  We  think 
that  there  is  sufficient  evidence  to  Justify  all 
of  the  findings  of  the  court  and  to  sustain 
the  Judgment. 

The  Judgment  and  order  therefore  are  af- 
firmed. 

1  concur:  LORIGAN,  J. 


(1S9  Cal.  i3) 

CALIFORNIA   WINE  ASS'N  v.  COMMER- 
CIAL UNION  FIRE  INS.  CO.  OF 
NEW  YORK.    (S.  F.  6,261.) 
(Supreme  Court  of  California.    Dec  28,  1910.) 

1.  Appeal  and    Ebbor  (§   1070*)— Habmless 

E^BROB — ERRONEOUS  SPECIAL  VeBDICT. 

An  incorrect  Bpecial  verdict  is  harmless  er- 
ror when  another  consistent  special  verdict  cor- 
rectly found  sustains  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  4231-4233;  Dec.  Dig.  { 
1070.*] 

2.  Judgment  (§  279*)-^udgment  Roli.— Spe- 
cial Vebdicts. 

Under  Code  Civ.  Proc.  |  670,  subd.  2,  mak- 
ing a  copy  of  the  verdict  a  part  of  the  judgment 
roll,  special  verdicts  oontrolllng  a  general  verdict 
are  properly  Included. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |§  040-551 ;    Dec.  Dig.  i  279.*] 

3.  Appeal  and   Ebbor   (g  654*)  —  Recobd — 
Amendment— Estoppel  by  Stipulation. 

Where  appellant  seeks  to  overthrow  the 
general  verdict  by  showing  error  as  to  one  of 
the  issues,  the  judgment  roll  may  be  amended 
by  incorporating  the  special  verdicts  to  show 
that  the  judgment  is  sustainable  regardless  of 
the  alleged  error,  though  respondent  has  stipu- 
lated that  the  transcript  is  correct  and  that  the 
appeal  be  heard  thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  6.">4.*] 

4.  Appeal    and    Error    (|    050*)— Record — 
Amendment— Stipulation— Evidence. 

'  E\'idence  on  respondent's  application  to  in- 
corporate special  verdicts  in  the  judgment  roil 
held  to  show  that  respondent  did  not  waive  his 
right  thereto  in  consideration  of  appellant  omit- 
tinK  from  the  bill  of  exceptions  special  inter- 
rogatories refused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  O.'Kl.*] 
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3.  WiTNESSBS  (S  240*) — Examination— Lkad- 
ISG  Questions— Jl'diciai,  Discretion. 
Ailowance  of  lending  questions  in  examining 

witnesses  is  discretionar;  with  the  trial  court. 
[Ed.    Note.— For  other  cases,  see  Witnesses, 

Cent.  Ditc.  I  795 :    Dec.  Dig.  I  240.»] 

6.  Witnesses  ({  243*)— Examinino  Witness- 
xs— Leading  Questions. 

Allowance  of  leading  questions  manifestly 
designed  not  to  suggest  answers  but  rather  to 
direct  wiinesses  of  slow  comprehension  to  the 
pcneral  subject  of  the  testimony  was  not  reversi- 
ble error. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  7S»,  847 ;  Dec  Dig.  S  243.*] 

7.  Trial  (J  182*)— Misconduct  or  Counsel 
— Witiidrawai,  of  Remarks. 

Applying  the  term  "welching"  to  defendant 
was  n(it  reversible  error  where  counsel  with- 
drew it. 

J  Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  315;   Dec  Dig.  i  132.*] 

S.  WnNESSES    (I    270*)— Cbobs-EJxamination 

—SroPB— Irrelevant  Matters. 

Where  in  an  action  on  a  fire  policy,  defend- 
ed on  tlie  ground  that  the  loss  was  caused  by 
earth<iiiake,  plaintiff's  witness  testified  respect- 
ing a  firr,  a  question  on  cross-examination  as  to 
whether  he  had  conversed  with  certain  people  on 
the  morning  of  the  earthquake  was  properly  ex- 
cluded if  Intended  as  a  foundation  to  show 
the  conversation. 

[Eid.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  K  926,  955-957;   Dec.  Dig.  |  270.*] 

9.  Witnesses  (§  329*)— Cross-examination- 
Question  Testing  Recollection. 

Where  in  an  action  on  a  fire  policy  a  wit- 
ness for  plaintiff  testified  concerning  the  fire,  it 
was  not  error  to  exclude  a  question  on  cross-ex- 
amination to  test  witness'  recollection  as  to 
whether  he  had  had  any  conversation  with  cer- 
tain people  on  the  morning  of  the  earthquake; 
allowance  of  the  question  bieing  within  the  trial 
Judge's  discretion. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  If  1104,  1105 ;   Dec.  Dig.  i  329.*] 

10.  Trial  (%  G3*)— Obdeb  or  PBOor— Judiciai, 
Discretion. 

It  was  not  an  abuse  of  discretion  to  permit 
defendant  to  show  on  surrebuttal  matter  which 
was  part  of  its  case  in  chief. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Diig.  a  151-153;    Dec  Dig.  {  63.*] 

11.  Appeal  and  Erbob  (f  1033*)— Brbob  Fa- 
vorable to  PaBTT  COMPLAINIMO— UxVIKW— 

Imstructio.ns. 

A  fire  insurance  company  sued  on  a  policy 
cannot  complain  of  an  instruction  that  if  fire 
caused  by  earthquake  spread  from  building  to 
building  until  it  reached  plaintiff's,  plaintiff 
could  not  recover  because  the  instruction  omit- 
ted to  require  a  finding  that  the  fire  burned  "un- 
interruptedly" from  one  building  to  another,  the 
omission  being  beneficial  to  the  company. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  llKia.*] 

Department  2.  Appeal  from  Superior  Coart, 
City  and  County  of  San  Francisco;  Frank 
F.  Murasky,  Judge. 

Action  by  the  California  Wine  Association 
against  tbe  Coumierclal  Union  Fire  Insur- 
ance Company  of  New  York.  From  a  Judg- 
ment for  pliitntiff  and  from  an  order  refus- 
ing a  newtrlnl.  defendant  appeals.    Affirmed. 


T.  O.  Van  Ness  and  Otto  Irving  Wise,  for 
appellant  Pillsbury,  Madison  &  Sutro  (Al- 
fred Sutro,  of  counsel),  for  reqrandeut 

HENSHAW,  J.  This  action  was  to  re- 
cover upon  a  contract  of  Insurance.  The 
policy  was  pleaded  In  bsec  verba.  It  contain- 
ed the  following  provision:  "This  couipuuy 
shall  not  be  liable  for  loss  caused  directly  or 
indirectly  by  *  *  *  earthquake."  At  tbe 
trial  defendant  conceded  plaintiff's  right  to 
recover,  unless  It  could  successfully  maintain 
its  defense  under  the  quoted  provision.  It 
undertook  to  do  so  by  showing  that  the  fire 
which  destroyed  plaintiff's  property  was 
caused  either  directly  or  Indirectly  by '  the 
eaijJiquake  of  AprU  18,  1906.  The  verdict 
of  the  Jury  was  for  plaintiff.  Judgment  was 
entered  accordingly;  and  defendant  appeals, 
insisting  that  several  errors  of  law  commit- 
ted by  the  trial  court  were  of  sufficient  grav- 
ity to  entitle  it  to  a  reversal.  Tbe  appeal  is 
from  the  Judgment  and  from  tbe  order  de- 
nying defendant's  motion  for  a  new  trial. 

At  the  trial  plaintiff  urged,  and  introduced 
evidence  to  show,  that  defendant  was  estop- 
ped from  making  Its  defense  under  the  clause 
above  quoted.  Upon  this  appeal  It  Is  con- 
tended that  the  court  erred  in  admitting  this 
evidence,  and  In  its  instructions  to  tbe  Jury 
upon  the  subject  of  estoppel.  It  is  further 
insisted  that  the  evidence  was  entirely  In- 
adequate to  establish  an  estoppel.  Again, 
appellant  nrges  that  the  court  erred  in  re- 
fusing to  give  certain  instructions  which  It 
proposed,  to  the  effect  that  if  the  Jury  found 
that  a  fire  or  fires  were  started  by  the  earth- 
quake, that  such  fire  or  fires,  spreading  and 
burning  continuously  and  uninterruptedly, 
finally  reached  and  destroyed  plaintiff's  prop- 
erty, plaintiff  could  not  recover.  Respond- 
ent, while  maintaining  that  tbe  court  fell  In- 
to error  in  no  one  of  these  matters,  further 
argues  that  if  one  and  all  were  conceded  to 
be  errors,  still  its  Judgment  is  good  by  rea- 
son of  the  q)ecial  verdicts  which  the  Jury 
returned  in  answer  to  interrogatories.  To 
Interrogatory  26  the  Jury  answered  that  on 
the  morning  of  tbe  18th  of  AprU,  1906,  in  the 
territory  described  by  the  witnesses  there 
was  a  fire  or  there  were  fires  not  caused  di- 
rectly or  Indirectly  by  the  earthquake;  and 
to  Interrogatory  29,  the  Jury  made  answer 
that  It  was  one  or  more  of  these  fires,  not 
caused  directly  or  indirectly  by  the  earth- 
quake, which,  burning  uninterruptedly  from 
building  to  bnlldlng  and  block  to  block, 
reached  and  destroyed  the  property  of  the 
plaintiff.  The  Jury,  also,  in  terms,  found 
and  declared  tliat  no  fire  caused  directly  or 
indirectly  by  the  earthquake  destroyed  the 
property  of  plaintiff.  The  general  verdict 
for  plaintiff  which  followed  Is  manifestly 
and  admittedly  supported  by  these  special 
verdicts.  When  more  than  one  special  is- 
sue,   which    would    sustain    a    Judgment    Is 
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vubmitted  to  a  Jury,  and  the  Jury's  general 
rerdlct  Is  supported  by  one  of  tbese  special 
verdicts  and  Is  not  supported  by  the  others. 
If  there  be  no  self-destroying  Inconsistency 
between  these  special  verdicts,  that  one, 
which  is  correctly  found  will  sustain  the 
Judgment,  and  the  incorrect  special  verdicts 
become  harmless  error.  Upon  this  precise 
subject  this  court  has  said:  "If  then  either 
(special  verdict)  was  sustained  by  the  evi- 
dence and  was  not  affected  by  any  error,  the 
"want  of  evidence  to  sustain  the  finding  on 
the  other  defense,  or  any  errors  committed  in 
regard  to  It,  could  not  have  been  prejadi- 
clal."  Big  Three  Mining  &  MUilug  Co.  v. 
HamUton,  107  Pac  301;  Crosett  v.  Whelan, 
44  Cal.  200;  Verdelli  v.  Gray's  Harbor  Com- 
mercial Co.,  115  Cal.  517,  47  Pac.  364,  778. 

In  the  original  transcript  filed  in  this  case 
all  the  special  verdicts  were  omitted  and  the 
general  verdict  alone  appears  In  the  Judg- 
ment roll.  Respondent,  under  suggestion  of 
diminution  of  the  record,  moved  to  complete 
the  Judgment  roll  by  adding  thereto  the  spe- 
cial verdicts.  To  this  appellant  objects,  up- 
on the  ground,  first,  that  the  special  verdicts 
form  no  part  of  the  general  verdict,  and  so 
no  part  of  the  Judgment  roll;  second,  that 
respondent  is  estopped  by  reason  of  the  fact 
that  it  stipulated  that  the  transcript  upon 
appeal  was  correct  and  that  the  appeal  could 
be  heard  on  the  transcript;  and,  third,  be- 
cause the  insertion  of  the  special  verdicts 
would  work  an  injury  to  appellant  in  that 
respondent  waived  the  insertion  of  the  fe- 
cial verdicts  by  stipulation,  in  consideration 
of  appellants  omitting  from  the  bill  of  ex- 
ceptions the  special  Interrogatories  which  it 
had  asked  the  court  to  submit  to  the  Jury, 
and  which  the  court  refused  to  submit.  Up- 
on this  refusal,  appellant  had  intended  to 
predicate  error.  Under  the  terms  of  section 
625  of  the  Code  of  Civil  Procedure,  as  it  ex- 
isted at  the  time  this  action  was  tried,  the 
Jury  was  required,  if  so  instructed  by"  the 
court  at  the  request  of  either  party,  to  re- 
turn special  verdicts  upon  any  issue  made  by 
the  pleadings.  The  special  Verdicts  or  find- 
ings in  this  case  were  such,  therefore,  as  the 
law  not  only  contemplated,  but  compelled 
the  Jury  to  make  upon  request.  Section  670, 
subdivision  2,  of  the  Code  of  Civil  Procedure, 
declares  "a  copy  of  the  verdict  of  the  Jury" 
to  be  a  part  of  the  Judgment  roll.  We  en- 
tertain no  doubt  that  this  language  em- 
braces the  special  verdicts,  which,  them- 
selves, absolutely  control  the  general  verdict 
It  is  so  expressly  decided  in  Frank  v.  Grimes, 
105  Ind.  340,  4  N.  E.  414,  and  in  Suydam  v. 
Williamson,  61  U.  S.  427,  15  L.  Ed.  978,  and 
such  is  declared  to  be  the  general  rule  in  2 
Cyc,  page  1068. 

Appellant,  in  support  of  its  contention  that 
respondent  is  estopped  by  stipulation  from 
asking  that  the  Judgment  roll  be  amended, 
cites  Bonds  v.  Hickman,  29  Cal.  400,  and 
Hamlsh  v.  Bramer,  71  Cal.  155,  11  Pac.  888. 
In  Bonds  v.  Hickman,  the  stipulation  was  to 


the  effect  that  the  transcript  contained  a 
true  copy  of  the  pleadings  and  Judgment, 
and  that  "notice  of  appeal  admitted  as  duly 
filed  and  served,  also  -the  filing  of  appeal 
bond,  Insertion  of  copies  waived."  After  en- 
tering into  this  stipulation  respondent  moved 
that  the  appeal  be  dismissed  upon  the  ground 
that  the  court  had  no  Jurisdiction  of  the 
case  because  no  notice  of  appeal  h&d  been  in 
fact  filed.  This  court  declared  merely  that 
if  the  stipulation  was  entered  Into  by  the 
respondent  under  a  mistake  of  fact,  and  Its 
operation  was  Injurious  to  him,  doubtless  it 
was  competent  for  the  court  below,  upon 
proper  application,  to  relieve  him  from  it; 
that  this  court  would  do  the  same  if  a  stip- 
ulation were  here  entered  into  under  a  mis- 
take of  fact;  but  under  the  circumstances  of 
the  case  this  court  was  powerless  In  the 
premises  and  could  not  amend  the  documents 
constituting  the  transcript,  nor  Indirectly  ac- 
complish the  same  result  by  accepting  as 
true  a  statement  not  found  in  the  transcript, 
which  necessarily  displaced  a  fact  stated 
!  therein.  It  is  further  declared  that  this 
I  court  may  order  a  document  to  be  inserted  In 
or  stricken  from  the  transcript  in  order  to 
perfect  it,  although  it  cannot  vary  or  amend 
:  a  document  found  therein.  In  Bonds  v.  HicK- 
I  man  respondent,  who  had  certified  that  a 
Judgment  was  entered  on  a  given  date,  upon 
I  the  hearing  of  the  appeal,  for  the  first  time, 
I  undertook  to  show  by  affidavit  that  in  fact 
it  was  entered  at  a  later  date.  Respondent 
did  not  undertake  to  show  that  he  had  been 
deceived  or  misled  in  making  the  stipulation, 
and  his  attempt  to  avoid  it  and  defeat  the 
appeal  at  a  time  when  a  new  appeal  could 
not  have  been  taken,  could  not,  under  the 
simplest  principles  of  fair  dealing,  be  per> 
mltted.  He  had  lulled  his  adversary  into  a 
fancied  security  by  his  stipulation,  and  when 
the  time  for  retrieving  the  error  had  passed, 
he  sought  to  defeat  the  appeal  by  proving 
the  fact  to  I)e  to  the  contrary  of  that  which 
he  had  knowingly  stipulated.  No  such  ques- 
tion is  here  involved.  The  appellant  seeks  to 
overthrow  the  general  verdict  and  Judgment 
based  thereon  by  showing  that  the  court  fell 
into  error  as  to  one  of  the  issues.  Respond- 
ent, in  turn,  asUs  the  court  to  perfect  the 
Judgment  roil,  not  by  changing  any  docu- 
ment therein,  but  by  adding  to  it  omitted 
matters  properly  belonging  thereto,  which 
omitted  matters  would  show  that  the  Judg- 
ment is  sustainable  regardless  of  the  alleged 
error.  The  court  of  its  own  motion,  and  to 
perfect  the  record  before  it,  could  make  the 
order,  and  would  in  any  case  make  it,  unless 
a  right  of  the  adverse  party  was  injuriously 
affected  thereby. 

The  third  objection  of  the  appellant  to  the 
perfection  of  the  Judgment  roll  rests,  as  has 
been  said,  upon  estoppel.  The  matter  was 
heard  upon  affidavits  supported  by  the  pro- 
posed bill  of  exceptions  and  the  proposed 
amendments  thereto.  The  proposed  bill  of 
exceptions  negatives  the  contention  of  appd- 
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lant's  counsel  that  be  desired  inserted  in  the 
bill  of  exceptions  bis  proposed  interrogato- 
ries which  the  court  refused  to  submit  to  the 
Jury.  His  proposed  bill  of  exceptions  con- 
tains nothing  to  this  purport  One  of  re- 
spondent's proposed  amendments  to  appel- 
lant's proposed  bill  of  exceptions  contained  a 
demand  for  the  insertion  of  all  tbe  questions 
of  fact,  findings  upon  which  were  requested 
by  either  plalutilT  or  defendant  The  court 
refused  to  allow  this  amendment  under  the 
belief,  that  as  there  was  no  claim  that  the 
special  verdicts  were  Inconsistent  with  the 
general  verdict  in  any  particular,  tbe  special 
verdicts  had  no  place  in  the  record.  It 
thus  appears  that  tbe  absence  of  the  special 
verdicts  was  not  due  to  any  stipulation,  but 
waa  due  to  a  ruling  of  the  court  In  opposi- 
tion to  plaintiff  and  respondent's  motion  that 
they  be  inserted.  Appellant  also  states  that 
it  withdrew  "a  n\unber  of  matters  which 
were  then  a  part  of  the  said  proposed  bill 
of  exceptions,"  but  nowhere  is  any  one  of 
these  matters  specifically  ^pointed  out  Re- 
spondent is  therefore  not  estopped,  and  his 
motion  In  this  regard  to  complete  the  Judg- 
ment roll  by  adding  thereto  the  special  Inter- 
rogatories submitted  to  the  Jury  and  their 
findings  thereon  is  granted. 

With  the  complete  record  before  us,  since 
the  sufficiency  of  the  evidence  to  support  the 
special  verdict  Is  not  questioned,  and  since 
the  Judgment  is  sustainable  under  tbe  special 
verdict  above  adverted  to,  that  plaintiff's 
property  was  destroyed  by  a  fire  not  caused 
directly  or  indirectly  by  the  earthquake, 
there  la  left  for  consideration  only  tbe  errors 
of  law  occurring  at  the  trial,  and,  of  these, 
such  alone  as  bear  upon  this  special  verdict 

It  is  contended  that  tbe  manner  In  which 
counsel  for  plaintiff  Insisted  upon  examining 
his  witness  throughout  the  trial  necessitates 
a  reversal  of  the  Judgment  and  order.  The 
objections  especially  noted  under  this  head 
are  that  plaintiff's  attorneys  Inalsted  upon 
asking  leading  questions.  But  the  asking  of 
leading  questions  Is  within  the  control  of  tbe 
trial  court,  and  Is  permitted  or  not  in  the 
court's  discretion.  Undoubtedly  the  ques- 
tions were  leading,  but  tbey  were  In  their 
nature  harmless,  and  manifestly  were  design- 
ed not  to  put  answers  in  the  witnesses' 
mouths,  but  rather  to  direct  witnesses,  who 
were  slow  of  comprehension,  to  the  general 
matter  concerning  which  it  was  sought  to 
elicit  their  testimony.  Thus,  for  example, 
a  witness  is  asked:  "Did  I  ask  you  if  yoa 
saw  anything  there?  Did  you  tell  me  what 
you  saw?'  To  this  the  court,  in  response  to 
an  objection  said:  "The  witness  apparently 
is  a  man  who  does  not  comprehend  readily. 
That  is  the  reason  why  I  have  allowed  lead- 
ing questions."  Plaintiff's  attorney  asked 
one  of  his  witnesses  if  he  remember^  "when 
the  subject  of  the  welching  Insurance  com- 
panies that  refused  to  pay  the  California 
Wine  Association  Its  Insurance  first  came 
up."    The  question  was  objected  to.    The  ad- 


jective "welching"  was  withdrawn.  But  ap- 
pellant insists  that  the  use  of  this  epithet 
calls  for  a  reversal  of  the  case.  We  do  not 
think  so.  Fogel  v.  San  Francisco,  etc.,  Ry. 
Co.,  42  Pac.  565 ;!  AUen  v.  McKay,  139  Cal. 
94.  72  Pac.  713. 

Tbe  court  sustained  an  objection  to  a  ques- 
tion propounded  to  one  of  plaintiff's  wit- 
nesses on  cross-examination.  This  witness 
testified  with  reference  to  a  fire  on  the  morn- 
ing of  tbe  earthquake.  Upon  the  cross-exam- 
ination he  was  asked  whether  he  had  bad 
any  conversation  with  the  members  of  the 
Stem  family  on  the  morning  of  the  earth- 
quake. The  court  sustained  the  objection 
upon  the  ground  that  conversation  had  with 
members  of  the  Stem  family  would  not  be 
competent  evidence.  If  the  pulTKwe  of  coun- 
sel was  to  follow  this  preliminary  question 
by  another  seeking  to  elicit  the  conversa- 
tion, tbe  court's  ruling  was  undoubtedly  cor- 
rect It  is  here  urged  that  the  question  was 
admissible,  if  only  to  test  the  recollection  of 
the  witness.  Conceding  this  to  be  so,  it  was 
upon  a  most  minor  and  Immaterial  matter. 
It  does  not  appear  that  the  cross-examina- 
tion of  the  witness  was  unduly  curtailed,  and 
the  allowance  or  refusal  to  allow  a  specific 
question  such  as  this  was  a  matter  resting  In 
the  discretion  of  the  court  and  not  one  for 
which  a  cause  would  be  reversed  even  If,  in 
the  view  of  the  appellate  tribunal,  the  ques- 
tion might  have  been  permitted.  In  rebuttal 
witnesses  called  for  plaintiff  bad  testified 
that  certain  streets  were  free  from  flre  on 
the  morning  of  the  earthquake.  In  surre- 
buttal  tbe  defendant  called  a  witness  to  ask 
him  the  condition  of  these  streets.  An  ob- 
jection was  offered  and  sustained.  Evidence 
as  to  the  condition  of  the  streets  had  been  a 
part  of  defendant's  case  in  chief.  It  was  to 
rebut  this  evidence  that  plaintUTs  witnesses 
were  called.  To  allow  further  evidence  on 
behalf  of  defendant,  going  to  the  same  mat- 
ter as  to  which  their  witnesses  testified  in 
chief,  was  in  effect  merely  to  open  the  case 
of  the  defense  In  chief.  The  question  ad- 
dressed Itself  to  the  discretion  of  the  court 
and  its  refusal  to  allow  this  to  be  done  was 
not  error. 

Complaint  is  made  that  the  court  refused 
to  give  an  Instruction  to  the  effect  that  If  tbe 
earthquake  caused  directly  or  indirectly  a 
fire  at  one  or  a  number  of  named  locations 
in  the  city  of  San  Francisco  "and  such  fires 
or  any  one  or  more  of  them  burned  uninter- 
raptedly  from  building  to  building  or  from 
block  to  block  until  tbey  or  any  one  or  more 
of  them  reached  and  burned  the  Insured 
property,  then  the  defendant  was  not  liable." 
The  court  Instructed  the  Jury  as  follows: 
"If  you  should  find  and  believe  from  the 
evidence  that  the  fires,  or  any  one  or  more  of 
the  fires  mentioned  by  the  witnesses  or  as  to 
which  testimony  has  been  introduced,  were 
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caused  directly  oi  Indirectly  by  the  earth- 
quake of  April  IS,  19UC.  and  that  such  dre 
or  flres  thereafter  spread  by  heat,  spark, 
flame,  embers,  burning  brands  or  cinders,  to 
and  burned  from  building  to  building,  or 
block  to  block,  and  destroyed  the  property  of 
plaintiff  located  on  the  southeast  corner  of 
Fifth  and  Bluzome  streets.  In  the  city  and 
county  of  San  Francisco,  then  In  that  case, 
1  instruct  you  that  your  verdict  should  be  In 
favor  of  the  Insurance  company  and  against 
the  plaintiff,  California  Wine  Association." 
The  absence  of  the  word  "uninterruptedly" 
from  the  instruction  given,  which  word  is 
contained  in  the  Instruction  refused,  forms 
the  basis  of  apiiellant's  complaint  But  man- 
ifestly the  effect  of  the  use  of  the  word  "un- 
interruptedly" was  to  narrow  the  instruc- 
tion pro|H>sed  by  defendant  The  absence  of 
the  word  in  the  Instruction  which  the  court 
gave  made  rather  for  the  benefit  of  defend- 
ant than  to  its  injury.  The  foregoing  dis- 
poses of  all  objections  meriting  discussion. 
The  more  Interesting  consideration,  to  which 
no  small'  part  of  the  briefs  of  both  parties  is 
directed,  namely,  what  in  law  constitutes  a 
fire  directly  or  indirectly  caused  by  an  earth- 
quake, is,  for  the  reasons  already  given, 
eliminated  from  this  case.  Whatever  might 
be  said  about  it  would  be  purely  dicta  and 
the  question  may  well  be  left  for  future  con- 
sideration. 

For  the  foregoing  reasons  the  Judgment 
and  order  appealed  from  are  affirmed. 

We  concur:    LORIGAN,  J.;  MELVIN,  J. 


a5>  Cal.  US) 

PEX)PLB  V.  RIGGINS.    (Or.  1,571.) 
(Supreme  Court  of  California.    Dec.  30,  1910.) 

1.  Cbiuinal  Law   (J  1158*)  — Appeal  — Re- 

VIEW— CONFLICTINO    EVIDENCE. 

The  evidence  being  conflicting,  denial  of 
appliration  for  cbanee  of  venue  on  account  of 
a  general  feeling  against  tlie  defendant  in  tlie 
county  cannot  be  disturbed. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Dec.  Dig.  {  1158.*] 

2.  JuBT  (i  97»)— "Actual  Bias." 

"Actual  bias,"  defined  by  Pen.  Code,  { 
1073,  as  a  state  of  mind  in  reference  to  the 
cane,  or  either  of  the  parties,  which  will  pre- 
vent bim  from  acting  with  entire  impartiality 
and  without  prejudice  to  the  substantial  rights 
of  party,  may  consist  of  an  opinion  aa  to  the 

fuilt  or  innocence  of  defendant,  based  on  some 
nowledge  or  information  of  the  facts  embraced 
in  the  charge,  or  of  the  evidence  to  be  produced, 
or,  the  juror  havioK  no  such  knowledge  or  in- 
formation, may  consist  of  a  preconceived  opin- 
ion concerning  defendant  or  the  prosecuting 
witness  which  would  prevent  a  fair  considera- 
tion by  the  juror  of  the  evidence  given  or  facts 
proven  in  the  case. 

fEM.   Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  431-437 ;   Dec.  Dig.  S  97.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  151.  1S2.1 


3.  Jhbt  (J  133»)— ExAifmATiow  ow  Voir  Dib» 
—Actual  Bias. 

Whether  a  jnror  has  actual  bias  is  a 
fact  to  be  determint>d  by  the  trial  court  on 
the  evidence  before  it  on  his  examination  on 
his  voir  dire. 

[HM.  Note.— For  other  cases,  see  Jury,  Dec 
Dig.  {   13:j.»] 

4.  Criminal  Law  (8  1158*)  —  Appeal— Re- 
view—Actual  Bias  of  Jurors. 

The  evidence  on  a  voir  dire  examination 
of  a  jnror  being  conflicting  as  to  his  actual 
bias,  as  where  he  gives  contradictory  answers, 
the  decision  of  the  court  thereon,  as  in  other 
cases  of  confiicting  evidence,  is  conclusive  on 
appeal. 

IlCd.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  i  3070;   De&  Dig.  i  ll.'iS.'l 

6.  Jury  (8  97»)— Competenct  of  Jurob— Ac- 
tual Bias. 

To  ma  ice  a  juror  competent  notwithstand- 
ing an  opinion  auuMintin;;  to  actual  bias,  under 
t'en.  Code,  |  107<i,  decliiring  that  one  shall  not 
be  dlsqualiflpd  as  a  jurur  because  of  having 
formed  or  expressed  an  opinion  on  the  matter 
or  cause  to  be  submitted,  founded  on  public 
rumor,  statements  in  public  Journals,  or  com- 
mon notoriety,  provided  that  it  aiipear  in  his 
declaration  that  be,can  and  will,  notwithstand- 
ing such  an  opinion,  act  impartially  and  fairly 
on  the  matters  to  be  submitted  to  him,  the 
opinion  must  be  on  the  merits  of  the  case,  "the 
matter  or  cause  to  be  submitted,"  and  must  be 
founded  exclusively  on  one  or  more  of  the  sourc- 
es of  information  enumerated  in  such  section; 
so  he  is  incompetent  where  this  prejudice  con- 
sists of  an  opinion  that  defendant  wan  guilty 
of  a  monler,  of  which  he  was  acquitted,  hav- 
ing nothing  to  do  with  the  case  at  Imr. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {§  431-437 ;   Dec.  Dig.  {  97.*] 

6.  Criminal  Law  (S  118C*)—Appeal— Rever- 
sal—Denial OF  Trial  by  Faib  and  Im- 
partial Jury. 

One  who.  because  of  exhaustion  of  his  per- 
emptory challenges,  is  obliged  to  accept  a  juror, 
incompetent  for  actual  bias,  bis  challenge  for 
cause  to  him  being  erroneously  overruled,  is 
entitled  to  a  reversal,  without  inquiry  as  to  the 
sufficiency  of  evidence  of  guilt,  for  infringement 
of  his  right  to  a  fair  and  impartial  jury. 

[EM.  Note. — For  other  cases,  see  Criminal 
Tiaw,  Cent  Dig.  |S  3215-3219;  Dec  Dig.  { 
1186.») 

7.  Homicide  (|  156*)— Malicb— Evidence. 

Evidence  that,  a  few  hours  after  the  al- 
leged assault  with  intent  to  murder  K.,  defend- 
ant called  K.  vile  names,  and  cautioned  B.,  as 
a  friend,  to  have  nothiug  to  do  with  K.,  though 
not  in  the  presence  of  K.,  was  admissible  as 
tending  to  show  malice. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  8§  286,  287;   Dec.  Dig.  S  15«.*] 

8.  Homicide  ({  174*)— Evidence— Relevancy. 

That,  several  hours  after  the  alleged  a;ssau1t 
with  intent  to  murder,  defendant  was  carrying 
in  his  overcoat  a  pistol,  was  irrelevant;  the 
prosecution  having  proved  that  this  was  not  the 
pistol  with  which  the  assault  was  committed, 
I  ud  his  possession  of  such '  other  pistol  after- 
wards not  being  shown  to  have  any  connection 
with  or  relation  to  the  offense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  S  174.*] 

9.  Homicide  ($  158*)— Evidence— Relevancy. 

The  statement  of  defendant  a  week  before 
the  alleged  assault  with  Intent  to  murder  K.. 
that  before  he  went  to  Jail  "somebody  would 
go  to  the  morgue,"  cannot  be  said  to  be  irrele- 
vant,  being   admitted   on    the    theory    that   the 


*For  oUktr  easM  see  tuD«  topic  and  s«cUon  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  K»r  No.  Sartes  *  Rap'r  Index** 


Digitized  by 


KjOO 


gie 


Cal.) 


PEOPLE  T.  RIG01N8 


863 


"somebody"  referred  to  was  K.,  and  some  cir- 
cumstances being  proved  tending  in  a  slight  de- 
gree to  indicate  K.  was  the  person  to  whom 
he  intended  to  refer. 

[EJd.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  29.^-296 ;    Dec.  Dig.  i  15S.*] 

In  Bank.  Appeal  from  Superior  Court, 
Fresno  County ;   H.  Z.  Austin,  Judge. 

E^raniett  UIggins  was  convicted  of  assault 
with  intent  to  murder,  and  appeals.  Re- 
versed. 

Henry  Brlckley  and  W.  D.  Foote,  for  appel- 
lant U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

PER  CURIAM.  The  defendant  was  con- 
victed of  assault  with  intent  to  murder  one 
A.  L.  KreiSB.  His  motion  for  a  new  trial 
was  denied.  He  appealed  from  the  judgment 
and  order  to  the  District  Court  of  Appeal  for 
the  First  district.  The  justices  of  that  court 
being  unable  to  agree,  the  case  was  trans- 
ferred to  this  court  for  determination. 

Several  errors  are  alleged,  l)ut  the  prin- 
cipal point  presented  Is  that  the  court  erred 
in  overruling  the  defendant's  challenges  for 
cause  to  the  jurors  Simpson,  Bargrotb,  and 
McKeen. 

In  July,  1905,  the  defendant  shot  and  kill- 
ed one  Robert  B.  Dean  In  Fresno  county. 
He  was  charged  with  tbe  murder  of  Dean, 
and  upon  a  trial  he  was  acquitted  thereof 
in  September,  1905.  The  case  bad  caused 
great  public  discussion.  The  local  news- 
papers bad  published  detailed  accounts  of  the 
facts  and  of  the  trial,  coitomentlng  thereon 
and  denouncing  the  verdict  as  a  miscarriage 
of  justice,  even  going  so  far  as  to  condemn 
the  jurors  who  rendered  the  verdict  Great 
indignation  was  excited  against  the  defend- 
ant on  account  of  this,  and  it  manifested  it- 
self to  such  an  extent  that  he  left  Fresno 
county  and  was  absent  for  nearly  a  year. 
The  oCTense  with  which  be  now  stands  charg- 
ed occurred  after  his  return.  An  application 
for  a  change  of  venue  on  account  of  this 
general  feeling  against  the  defendant  in 
Fresno  county  was  presented  to  the  court. 
Counter  affidavits  were  filed.  It  appeared 
from  the  affidavits  and  counter  affidavits 
that  many  persons  in  the  county  Aad  express- 
ed feelings  of  prejudice  and  bias  against  the 
defendant  but  that  there  were  also  a  great 
many  persons  who  stood  indifferent  and 
knew  nothing  of  the  defendant  or  of  the 
present  or  former  charge.  The  court  denied 
the  application.  This  is  assigned  as  error, 
but  we  tbink  the  affidavits  presented  such  a 
conflict  that  this  court  cannot  disturb  the 
ruling.  We  mention  the  facts  disclosed  mere- 
ly because  they  emphasize  the  necessity  for 
care  in  passing  upon  challenges  to  individual 
jurors  to  see  tbat  the  prevailing  prejudice 
did  not  find  its  way  into  the  jury  box.  On 
the  trial  it  appeared  tbat  many  persons  were 
prejudiced  agai"st   tlie  defendant.     Thirty- 


five  of  the  jurors  examined  were  excluded 
from  the  panel  on  the  cliaUenge  of  the  de- 
fendant based  on  their  testimony  tbat  their 
belief  tbat  the  defendant  was  guilty  of  the 
murder  of  Dean  was  so  strong,  notwitbAand- 
ing  his  acquittal,  tbat  tbey  could  not  give 
him  a  fair  and  impartial  trial  upon  the 
charge  of  which  he  stood  accused. 

No  one  of  the  jurors  above  named  knew 
the  defendant  personally  or  had  any  personal 
feeling  of  ill  will  toward  him.  They  had  no 
knowledge  of  the  facts  of  the  previous  shoot- 
ing of  Dean,  except  what  they  bad  beard 
or  liad  read  in  the  newspapers.  On  his  voir 
dire  Simpson  said  that  he  thought  Biggins 
was  guilty  of  the  murder  of  Dean  and  that 
by  his  acquittal  thereof  be  had  unjustly  es- 
caped punishment,  that  this  belief  would  In- 
fluence him  as  a  juror  if  selected  to  try  the 
case  In  hand,  that  he  would  have  a  prejudice 
against  the  defendant  on  account  of  it  and 
that  for  that  reason  it  would  require  less 
evidence  for  the  prosecution  to  Induce  him 
to  convict  the  defendant  of  the  present 
charge,  and  more  evidence  of  Innocence  to 
induce  an  acquittal,  than  if  he  were  not  thus 
prejudiced.  In  answer  to  questions  by  the 
district  attorney  be  testified  that  he  could 
and  would  lay  aside  this  prejudice.  If  he 
were  sworn  as  a  juror  in  the  case,  and  would 
give  the  defendant  a  fair  and  impartial  trial. 
On  re-examinatlon,  he  said  again  tbat,  be- 
cause of  this  belief  that  the  defendant  had 
murdered  Dean,  he  would  require  more  evi- 
dence on  behalf  of  the  defendant  and  less 
for  the  prosecution  than  if  the  defendant 
were  a  person  of  whom  he  had  never  heard. 
McKeen  testified  to  the  same  belief  as  Simp- 
son in  regard  to  the  former  ctiarge  of  mur- 
der. He  further  said  that  notwittistanding 
this  belief,  he  could  give  the  defendant  a 
fair  and  impartial  trial  on  the  evidence  in 
the  case,  that  he  would  not  hold  any  spite 
against  the  man  for  the  past  and  would 
take  the  evidence  Introduced,  but  that,  If 
tliere  arose  a  reasonable  doubt  his  opinion 
that  the  defendant  liad  murdered  a  man  ouce 
before  might  cause  him  to  determine  the 
doubt  against  the  defendant  To  the  dis- 
trict attorney  he  said  that  if  there  was  a 
doubt  he  did  not  know  that  he  could  give 
the  defendant  as  fair  and  impartial  a  trial 
as  if  he  liad  never  heard  of  him  before,  but 
that  if  the  court  sd  instructed  be  would  give 
him  the  benefit  of  any  reasonable  doubt  the 
same  as  he  would  any  other  man  who  was 
being  tried.  Bargrotb  testified  that  be  also 
believed  the  defendant  to  tie  guilty  of  the 
murder  of  Dean.  He  then  said  ttiat  he  did 
not  think  this  opinion  would  Influence  his 
action  as  a  juror  in  the  case  on  trial;  tbat 
the  fact  that  he  had  shot  a  man  before 
would  lead  him  to  believe  that  defendant 
would  possibly  be  more  apt  to  draw  a  pistol, 
and  would  make  him  think  it  more  likely, 
if  defendant  drew  a  pistol,  that  be  Intended 
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to  use  it,  than  In  the  case  of  a  stranger; 
that  circumstances  would  change  this  tenden- 
cy considerably;  that  he  expected  he  would 
require  the  defendant  to  show  that  he  did 
not  tiave  an  intention  to  use  the  pistol  to 
kill  the  man  he  drew  it  upon;  that  if  the 
prosecution  proved  that  he  did  pull  the 
pistol  he  would  think  this  sufficient  to  show 
an  intent  by  the  defendant  to  kill  the  man, 
unless  be  showed  that  he  did  not  so  Intend. 
In  answer  to  the  district  attorney,  he  said 
that  after  it  was  shown  that  the  defendant 
drew  a  pistol  he  would  not  require  less  evi- 
dence of  bis  Intention  in  doing  so  than  In 
any  other  case,  that  bis  belief  in  regard  to 
the  former  case  might  make  a  little  differ- 
ence because  it  would  show  a  difference 
in  the  character  of  the  person,  but  tliat 
if  the  court  instructed,  that  the  people  must 
prove  every  element  of  the  crime  charged, 
beyond  a  reasonable  doubt,  to  wit,  that  he 
made  the  assault,  that  he  made  it  with  a 
deadly  weapon,  and  with  intent  to  commit 
murder,  l)efore  the  defendant  was  required 
to  prove  anything,  be  could  and  would  ol>ey 
those  instructions. 

"Actual  bias"  Is  defined  in  section  1073  of 
the  Penal  Code  as  "a  state  of  mind  on  the 
part  of  the  Juror  in  reference  to  the  case,  or 
to  either  of  the  parties,  which  will  prevent 
him  from  acting  with  entire  impartiality 
and  without  prejudice  to  the  substantial 
rights  of  either  party."  Such  bias  may  con- 
sist of  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  accused,  based  upon  some 
knowledge  or  information  of  the  facts  em- 
braced in  the  charge  or  of  the  evidence  to 
be  produced,  or  it  may  exist  without  such 
Icnowledge  or  information,  and  may  consist 
of  a  preconceived  opinion  concerning  the  de- 
fendant or  the  prosecuting  witness  which 
would  prevent  a  fair  consideration  by  the 
Juror  of  the  evidence  given  or  facts  proven 
In  the  case.  Upon  the  examination  of  a  Juror 
on  bis  voir  dire,  the  question  whether  or  not 
he  has  actual  bias  is  one  of  fact,  to  be  de- 
termined by  the  trial  court  upon  the  evidence 
tiefore  it  If  the  evidence  is  conflicting  upon 
that  question,  as  where  the  Juror  gives  con- 
tradictory answers,  the  decision  of  the  trial 
court  thereon,  as  in  any  other  case  of  con- 
flicting evidence,  is  conclusive  upon  the  appel- 
late courts.  People  v.  Wells,  100  Cal.  229, 
34  Pac.  718;  People  v.  Ryan,  152  Cal.  371, 
92  Pac.  853;  People  v.  Fredericks,  106  Cal. 
559,  30  Pac.  044 ;  People  v.  Scott,  123  Cal. 
435,  56  Pac.  102 ;  People  v.  Owens,  123  Cal. 
487,  56  Pac.  251 ;  People  v.  Evans,  124  Cal. 
210,  56  Pac.  1024 ;  People  v.  Flannelly,  128 
Cal.  86,  60  Pac.  670. 

But  the  inquiry  as  to  the  ability  of  the 
Juror  to  lay  aside  an  opinion  which  he  has, 
amounting  to  actual  bias,  and  to  act  im- 
partially and  fairly  in  the  matter.  Is  perti- 
nent and  material,  under  section  1076  of  the 
Penal  Code,  only  where  it  is  an  opinion  upon 
the  matter  to  be  submitted  to  him  and  is 
based   solely    upon   public   rumor,   common 


notoriety,  or  statements  in  public  Journals. 
If  the  actual  bias  is  of  any  other  character,  no 
further  Inquiry  Is  authorized  by  law.  To 
bring  the  Juror  within  the  exception  of  the 
section,  the  concurrence  of  the  two  condi- 
tions is  necessary:  First,  the  opinion  must 
be  upon  the  merits  of  the  case,  "the  matter 
or  cause  to  be  submitted";  second,  it  must' 
be  founded  exclusively  upon  one  or  more  of 
the  sources  of  information  above  stated. 
The  effect  of  the  absence  of  the  second  of 
these  conditions  has  been  repeatedly  decided, 
as  the  following  cases  show : 

In  People  v.  Wells,  supra,  a  Juror  had  an 
opinion  on  the  merits  of  the  case,  and  it  was 
founded  upon  what  he  had  been  told  by 
those  who  seemed  to  know  the  facts  thby 
bad  related  to  him ;  but  he  stated  that,  not- 
withstanding that  opinion,  he  could  and 
would  act  fairly  and  Impartially  in  the  case. 
The  court  held  that  be  was  Incomi)etent, 
saying:  "At  common  law  a  Juror  who  enter- 
ed the  box  with  an  opinion  as  to  the  guilt 
or  innocence  of  the  accused  was  Ipso  facto 
disqualified  from  acting  In  the  case,  bat 
section  1076  of  the  Penal  Code  of  this  state 
creates  an  Innovation  upon  this  principle 
and  declares  an  exception  to  the  common-law 
rule.  But  in  order  that  a  Juror  disqoalifled 
at  common  law,  by  reason  of  having  pre- 
viously formed  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused,  may  come  within 
the  provisions  of  the  statute,  it  must  appear 
affirmatively  to  the  court  from  the  evIdMice 
before  it  that  such  opinion  is  formed  from 
public  rumors,  or  statements  of  public  Jour- 
nals, or  common  notoriety ;  and  It  must  far- 
ther appear  to  the  court  by  the  Juror's  dec- 
larations under  oath  that,  notwithstanding 
such  opinion,  he  can  and  will  act  fairly  and 
Impartially  upon  the  matter  to  l>e  submitted 
to  him."  But  the  court  proceeded  to  declare 
tliat,  where  the  opinion  is  founded  upon 
statements,  from  other  sources  than  those 
above  named,  "that  fact  of  Itself  is  a  dis- 
qualification under  the  law,  and  it  is  a  dis- 
qualification even  though  the  Juror  should 
declare  to  the  court  under  oath  tliat,  not- 
withstanding such  opinion,  he  would  and 
could  act  fairly  and  impartially  upon  the 
matter  to  he  submitted  to  him."  In  People 
V.  Miller,  125  Cal.  46.  57  Pac.  771,  the  court 
says :  "The  Juror  went  into  the  box  with  an 
opinion  that  the  defendant  was  guilty.  Such 
condition  of  the  Juror's  mind  was  an  ab- 
solute disqualification  at  common  law.  Un- 
der the  Penal  Code  of  this  state  a  single 
exception  is  declared  in  section  1076.  Tliis 
Juror  was  clearly  disqualified,  imless  he 
came  within  the  provisions  of  the  aforesaid 
section."  This  was  said  in  view  of  the  far- 
ther fact  that  the  Juror  had  declared  that 
he  could  and  would  act  fairly  and  impartial- 
ly and  obey  the  instructions  of  the  court.  In 
People  V.  Helm,  152  Cal.  636,  93  Pac.  101, 
the  court  in  discnsslng  this  subject  says: 
"If  it  is  not  made  to  appear  that  the  Juror's 
opinion  Is  based  entirely  upon  one  or  ail 
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of  tbe  three  eonrces  of  Information  alwve 
named,  If  it  is  shown  that  bis  belief  has  its 
origin  in  any  other  source  than  one  of  the 
three  enumerated,  be  Is  at  once  as  thorough- 
ly disqualified  under  our  Code  as  be  would 
have  been  at  common  law." 

Tbe  principle  established  by  these  deci- 
sions Is  that  the  Juror's  ability  to  disregard 
actual  bias,  shown  to  exist  in  bis  mind,  is 
wholly  Immaterial,  save  in  a  case  which 
comes  within  the  exception  specified  in  sec- 
tion 1076.  The  concurrence  of  both  condi- 
tions being  necessary  to  the  exception,  tbe 
failure  to  bring  tbe  juror  within  it  is  as 
clear  where  the  opinion  constituting  the  bias 
or  prejudice  is  not  an  opinion  on  the  matter 
or  cause  to  be  submitted,  as  where,  although 
It  Is  upon  that  matter  or  cause,  It  Is  not 
based  solely  upon  one  or  more  of  the  sources 
of  Information  named  In  the  excepting 
clause.  If  both  conditions  are  not  met,  the 
Juror  Is  disqualified,  and  no  declaration  by 
the  Juror  that  he  can  lay  aside  the  prejudice 
and  act  fairly  and  Impartially  will  remove 
tbe  disqualification.  Lombardl  y.  Railway 
Co..  124  Cal.  316,  57  Pac.  66:  Naylor  v. 
Railway  Co.,  66  Kan.  407,  71  Pac.  835; 
Coughlln  V.  People,  144  111.  165,  176,  83  N. 
B.  1,  19  L.  R.  A.  57. 

In  tbe  case  of  the  Juror  Simpson,  at  least, 
if  not  of  the  others,  actual  bias  was  shown 
to  exist,  and  it  consisted  of  a  prejudice 
against  tbe  defendant,  growing  out  of  a  be- 
lief that  be  was  guilty  of  a  murder,  of  which 
be  had  been  duly  acquitted  by  a  jury.  His 
answers  were  not  contradictory  upon  this 
point  It  amounted  to  this:  That  upon  the 
trial  of  the  case  in  band  he  would  take  into 
consideration  the  fact  that  tbe  defendant 
was,  as  be  believed,  guilty  of  a  previous 
murder  and  would  give  that  fact  some 
weight  against  the  defendant  In  determining 
his  guilt  or  inuocence,  although  the  fact  was 
not  in  evidence  and  could  not  be  inquired 
into  at  all.  The  fact  that  he  proposed  to 
consider  a  belief  formed  wholly  upon  news- 
paper accounts,  without  any  knowledge  of 
tbe  facts  of  that  case,  a  belief  persisted  in, 
notwithstanding  an  acquittal  by  a  jury  after 
hearing  all  the  evidence  from  the  lips  of  tbe 
witnesses,  shows  a  considerable  degree  of 
prejudice,  and  tbe  fact  that  be  was  still  will- 
ing to  say,  in  all  sincerity,  that  he  could 
and  would  lay  aside  this  })rejudlce  and  act 
fairly  and  impartially  in  tbe  case,  shows  tbe 
wisdom  of  the  common-law  rule  that,  where 
bias  appears,  the  Juror's  opinion  of  his  own 
fairness  will  not  be  considered.  One  of 
tbe  striking  instances  of  the  frailty  of  hu- 
man nature  is  tbe  fact  that  a  prejudiced  per- 
son usually  believes  himself  fair-minded  and 
Impartial.  The  guilt  of  the  defendant  of  the 
murder  of  Dean  in  1905  was  no  part  of  the 
matter  to  be  submitted  upon  tbe  charge  of 
assault  with  intent  to  murder  Kreiss  in  1908. 
112  P.-56 


Upon  the  trial  of  the  latter  charge  no  evi- 
dence in  regard  to  the  former  charge  could 
be  allowed.  Tbe  prejudice  clearly  arose 
from  facts  extraneous  to  tbe  case,  and  it 
was  not  upon  the  matter  to  be  submitted. 
The  challenge  should  bave  been  allowed. 

The  defendant  exhausted  all  bis  peremp- 
tory challenges,  and  by  reason  of  the  refusal 
of  these  challenges  he  was  forced  to  accept 
McKeen  upon  tbe  Jury.  He  asked  tbe  privi- 
lege of  challenging  McKeen  peremptorily,  and 
was  denied.  Error  In  denying  any  one  of 
those  challenges  would  therefore  be  sub- 
stantially Injurious  to  the  defendant.  Con- 
sequently, even  if  it  be  admitted  ttiat  the 
answers  of  the  jurors  McKeen  and  Bargroth, 
as  to  the  existence  of  actual  bias  on  their 
part,  were  merely  conflicting,  and  that  the 
decision  of  tbe  trial  court  with  regard  to 
the  challenge  to  them  is  conclusive,  tbe  de- 
nial of  tbe  challenge  to  the  Juror  Simpson 
would  require  a  reversal  of  the  judgment. 
Tbe  right  to  a  fair  and  impartial  Jury  is 
one  of  tbe  most  sacred  and  important  or 
the  guaranties  of  the  Constitution.  Where 
It  has  been  infringed,  no  inquiry  as  to  the 
sufficiency  of  the  evidence  to  show  guilt  la 
Indulged,  and  a  conviction  by  a  Jury  so  se- 
lected must  be  set  aside. 

There  are  no  other  assignments  of  error 
that  demand  elaborate  discussion.  The  tes- 
timony of  Barton  that,  a  few  hours  after 
the  alleged  assault,  defendant  had  called 
Kreiss  vile  names  and  cautioned  Barton,  as 
a  friend,  to  have  nothing  more  to  do  with 
him,  although  not  in  the  presence  of  Kreiss, 
was  admissible  as  evidence  tending  to  show 
malice.  People  v.  Shears,  133  Cal.  158,  65 
Pac.  295.  The  testimony  that  defendant  was 
carrying  a  pistol  In  his  overcoat  pocket 
while  attending  a  performance  at  a  theater 
in  the  evening  of  the  day  of  the  alleged  as- 
sault, and  several  hours  afterward,  was  ir- 
relevant and  should  have  been  excluded. 
The  prosecution  had  proved  that  this  was 
not  tbe  pistol  with  which  tbe  alleged  as- 
sault was  committed,  and  bis  possession  of  an- 
other pistol  afterward  was  not  shown  to  have 
any  connection  with  or  relation  to  the  of- 
fense charged,  and  It  may  Iiave  prejudiced 
defendant  in  the  minds  of  the  jurors.  The 
evidence  of  a  statement  by  the  defendant, 
about  a  week  before  the  dlflSeulty,  that  be- 
fore he  went  to  Jail  "somebody  would  go  to 
the  morgue,"  was  admitted  on  tbe  theory 
that  the  "somebody"  referred  to  was  Kreiss, 
tbe  assaulted  party.  Some  circumstances 
were  proven  tending  in  a  slight  degree  to 
indicate  that  Kreiss  was  the  person  to  whom 
he  intended  to  refer.  We  cannot  say  that 
the  evidence  was  irrelevant  But  tbe  court 
might  well  have  directed  the  jury  that  they  , 
should  disregard  it  unless  they  found  from 
tbe  evidence  that  he  did  refer  to  Kreiss. 

The  Judgment  and  order  are  reversed. 
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PE30PLB  T.  BANK  OP  SAN  I.UIS  OBISPO 

et  al.    (L.  A.  2,384.) 

(Supreme  Court  of  California.    Dec.  28,  1910. 

Rehearing  Denied  Jan.  27,  1911.) 

1.  JuDOMENT  (S  578*)— Res  Jddicata— ErrBCT 
OP  Motion  for  New  Trial. 

Under  Code  Civ.  Proc.  f  1M9,  declarins 
that  an  action  is  deemed  pendine  from  its  com- 
mencement until  final  determination  on  appeal, 
or  until  the  time  for  appeal  has  passed,  where 
a  judgment  has  been  affirmed  on  appeal  and 
has  thus  become  final,  or  where  the  time  for 
appeal  has  expired,  the  judgment  may  be  plead- 
ed or  given  in  evidence  as  res  judicata  or  an 
estoppel,  though  a  motion  for  new  trial  is  pend- 
ing, which,  if  successful,  will  overthrow  the 
judgment. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  {  1022;   Dec.  Dig.  {  578.'] 

2.  New    Tkial   ({    12*)  — Motion    fob    New 
Trial— Effect. 

A  motion  for  new  trial  does  not  stay  or 
suspend  the  operation  of  a  final  judgment,  in 
the  absence  of  an  order  of  the  court  to  that  ef- 
fect. 

I  Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  17;  Dec.  Dig.  {  12.*] 

3.  Statutes  (|  27C»)-,Repealiwo  Acts— !»•- 
fect  on  Pending  Actions. 

The  court  on  appeal  from  a  judgment  can- 
not proceed  where  the  statute  which  alone  sup- 
ports the  judgment  given  has  been  repealed, 
since  the  court  can  pronounce  judgment  only 
under  the  authority  of  an  existing  law. 

[Ed.    Note.— For   other   cases,    see    S^tatntes, 
Cent.  Dig.  Si  371-373 ;    Dec.  Dig.  {  276.*] 

4.  Statutes   (|  276*)  —  Repealino   Acts  — 
Pending  Actions. 

The  decision  on  appeal  from  an  order  deny- 
ing a  new  trial,  where  no  stay  has  been  grant- 
ed, and  where  the  judgment  has  become  a  finali- 
ty, is  not  on  the  judgment,  but  on  the  order, 
appealed  from,  and  toe  repeal  of  the  statute 
supporting  the  judgment,  pending  the  appeal 
from  the  order  denying  a  new  trial,  does  not 
destroy  the  right  to  be  beard  on  the  motion  for 
new  trial. 

[Ed.    Note.— For   other  cases,   set    Statutes, 
Dec.  Dig.  {  276.*] 

5.  Appeal  and  EJbrob  (1460*)— Appeal  from 
Order  Dentino  New  Trial— Effect. 

An  appeal  from  an  order  denying  a  new 
trial  is  a  separate  and  independent  appeal, 
which,  if  prosecuted  in  time,  may  be  taken  aft- 
er the  judgment  has  become  final,  and,  except 
when  ordered  by  supersedeas  or  permitted  by 
stay  bond,  an  appeal  does  not  suspend  the  judg- 
ment or  interfere  with  its  finality. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Ekror,  Dec.  Dig.  |  400.*] 

6.  New  Trial  (|  12*)— Motion— Nature. 

A  motion  for  new  trial  \inder  the  Code  dif- 
fera  from  the  common-law  motion,  which  was 
always  heard  and  determined  before  the  entry 
of  judgment,  so  that  an  appeal  from  the  judg- 
ment embraced  all  questions;  but  it  Is  in  the 
nature  of  an  equitable  bill  of  review  which, 
while  countenanced  in  proper  cases,  even  after 
affirmance  of  judgment  on  appeal,  never  operates 
in  itself  to  suspend  the  decree. 

[EH.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  I  12.*]  " 

7.  Statutes  (|  276*)— Repeai/— Effect  on  Ac- 
tions. 

The  repeal  of  the  banking  act  of  1903  (St. 
1903,  c.  266),  authorizing  an  equitable  action 
by  the  people  by  the  Attorney  General  to  ob- 


tain a  decree  adjudging  a  bsnk  Insolvent  and 
ordering  it  into  liquidation,  leaving  the  proceed- 
ings governing  the  action  those  which  general> 
ly  obtain  in  the  practice  of  the  state,  does  not 
destroy  the  right  of  a  bank  to  a  hearing  on  ap- 
peal from  an  order  denying  a  new  trial  aftrr 
adverse  judgment,  which  prior  to  the  repeal 
became  final  by  affirmance  on  appeal;'  the  re- 
peal taking  place  pending  decision  on  the  ap- 
peal. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Dec.  Dig.  S  276.*] 
8.  Banks  and  Banking  (|  76*)— Insolvenot 

—Evidence. 

Evidence  held  to  sustain  a  finding  that  a 
bank  was  insolvent  within  the  banking  act  of 
1903  (St  1003,  c.  2CU).  authorizing  the  people 
on  the  relation  of  the  Attorney  General  to  pro- 
ceed in  equity  to  have  a  bank  declared  insolvent. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  {  76.*] 

In  Bank.  Appeal  from  Superior  C^nrt; 
San  Luis  Obispo  Ck>UDty;  S.  P.  Dnaugst, 
Judge. 

Action  by  the  People,  by  U.  S.  Webb,  At- 
torney Oeneral,  against  the  Bank  of  San 
LtUis  Oblsiw  and  others.  From  an  order  de- 
nying a  new  trial  after  Judgment  for  plain- 
tiff, defendants  appeal.  Affiruied.  and  mo- 
tion to  vacate  tbe  judgment  and  dismiss  the 
proceedings  denied. 

James  L.  Crittenden,  for  appellants.  U. 
S.  Webb,  Atty.  Gen.,  and  R.  C.  Van  Fleet, 
Depnty  Atty.  Gen.,  for  the  People^ 

HENSHAW,  J.  Under  tbe  banking  act  of 
1003  (St.  1908,  c.  266),  action  was  begun  in 
tbe  name  of  tbe  people  of  tbe  state  of  Cali- 
fornia by  tbe  Attorney  General,  as  contem- 
plated by  tbe  provisions  of  tbe  act,  for  a  de- 
cree declaring  tbe  defendant.  Bank  of  Snn 
Luis  Obispo,  insolvent,  ordering  it  into  in- 
voluntary liquidation,  and  restraining  it  from 
tbe  transaction  of  a  banking  business.  This 
action  proceeded  to  Judgment  in  accordance 
with  tbe  complaint  of  tbe  people,  and  a  re- 
ceiver was  appointed  by  the  court  to  ad- 
minister its  affairs  in  liquidation.  On  appeal 
to  this  court  tbe  Judgment  of  the  trial  court 
was  in  all  respects  affirmed  (People  v.  Bank 
of  San  Luis  Obispo,  154  (3al.  194,  97  Paa 
306),  and  this  Judgment  became  final  in  Sep- 
tember, 190&  On  June  19,  1908,  tbe  trial 
court  denied  tbe  defendant  bank's  motion  for 
a  new  trial,  and  from  this  order  an  appeal 
was  taken  to  this  court.  Pending  the  ded^ 
sion  on  this  appeal  from  the  trial  court's 
order  refusing  to  grant  tbe  motion  for  a 
new  trial,  tbe  banking  act  of  1903  (St  1903, 
c.  2G6),  under  tbe  authority  of  which  this 
action  was  prosecuted  and  these  proceedings 
had,  was  repealed  by  the  banking  act  of  1909 
(St  1909,  c.  76),  which  latter  act  made  no 
provision  for  continuing  in  force  any  pend- 
ing proceedings  or  litigation  under  the  re- 
pealed act. 

The  Bank  of  San  Luis  Obispo  now  moves 
this  court  to  vacate  and  set  aside  the  Jnds- 
ment  given  against  It,  and  to  direct  tbe  trial 


•For  other  cases  see  same  topic  and  lecUon  NUMBER  In  Deo.  Dig.  *  Am.  Dls.  Key  N«.  Series  *  Rep'r  Indexes 


Digitized  by 


^OO 


gie 


Cal.) 


PEOPLE  V.  BANK  OP  SAN  LUIS  OBISPO 


867 


conrt  to  dismiss  this  action  upon  the  ground 
that  the  repeal  of  the  banking  act  of  1903 
put  an  end  to  all  litigation  pending  under 
it,  and  that  within  the  meaning  of  the  law 
the  action  of  the  people  of  the  state  of  Cali- 
fornia against  the  Bank  of  San  Luis  Obispo 
was  litigation  pending  and  undetermined. 
The  principle  which  appellant  invokes  has 
.thus  been  stated:  "When  a  cause  of  action 
is  founded  on  a  statute,  a  repeal  of  the  stat- 
ute before  final  Judgment  destroys  the  right, 
and  a  Judgment  is  not  final  in  tills  sense  so 
long  as  the  right  of  exception  thereto  re- 
mains." 1  Lewis'  Sutherland,  Statutory 
Construction  (2d  Ed.)  p.  285.  And,  says  Cyc. 
(volume  36,  f  1228):  "As  a  general  rule,  the 
repeal  of  a  statute  without  any  reservation 
takes  away  all  remedies  given  by  the  re- 
pealed statute  and  defeats  all  actions  pend- 
ing under  It  at  the  time  of  its  repeal.  The 
rule  is  especially  applicable  to  the  repeal  of 
statutes  creating  a  cause  of  action  and  pro- 
viding a  remedy  not  known  to  the  common 
law,  or  conferring  Jurisdiction  where  It  did 
not  exist  before,  and  is  carried  to  such  extent 
as  to  abate  proceedings  pending  upon  appeal 
after  verdict  in  favor  of  plaintiff.  A  suit, 
the  continuance  of  which  is  dependent  upon 
the  statute  repealed,  stops  where  the  repeal 
finds  it."  But  a  consideration  of  the  leading 
adjudications  becomes  necessary  to  deter- 
mine the  precise  meaning  of  the  language 
thus  employed — ^how  'broad  may  be  its  scope 
and  to  what  extent  the  principle  is  carried. 
In  Surtees.v.  Ellison.  9  Bam.  &  Cress.  752, 
the  question  was  whether  the  evidence  of 
trading  which  was  sufficient  to  have  support- 
ed the  Judgment  of  bankruptcy  under  the  act 
of  Sth  Gteorge  II  would  support  a  commission 
in  bankruptcy  issued  if  all  previous  statutes 
had  been  repealed,  and  the  controlling  statute 
was  that  of  6th  George  IV.  The  Court  of 
King's  Bench  held  that  the  acts  must  be 
those  contemplated  by  the  existing  statute; 
in  this  connection  Lord  Tenterden  saying: 
"It  has  been  long  established  that,  when  an 
act  of  Parliament  is  repealed,  it  must  be 
considered,  except  as  to  transactions  past  and 
closed,  as  If  It  had  never  existed."  And  to 
the  same  effect  Is  Key  v.  Goodwin,  5  Moore 
&  Payne,  341,  where,  the  question  being  simi- 
lar. Lord  Chief  Justice  Tindal  declared:  "I 
take  the  effect  of  repealing  a  statute  to  be 
to  obliterate  it  as  completely  from  the  rec- 
ords of  Parliament  as  if  It  had  never  passed, 
and  that  It  must  be  considered  as  a  law  that 
never  existed,  except  for  the  purpose  of  those 
actlous  or  suits  which  were  commenced, 
prosecuted,  and  concluded  whilst  it  was  an 
existing  law."  Rex  v.  Justices  of  London, 
3  Burrow,  1456,  was  an  application  for  man- 
damus to  require  the  Justices  to  proceed  in 
a  matter  pending  before  them  after  the  act 
regulating  the  proceeding  had  been  repealed. 
The  matter  was  regularly  before  them  for 
consideration  and  had  by  them  been  adjourn- 
ed without  decision  until  a  day  after  the  re- 
pealing act  took  effect,  whereupon  they  re- 


fused further  to  proceed.  The  court  found 
the  case  to  be  one  of  great  inconvenience  and 
great  hardship.  "The  Legislature  had  the 
whole  affair  under  their  consideration,  and 
they  have  not  thought  fit  to  reserve  any 
Jurisdiction  to  the  Justices  after  the  19th  of 
November,  1761.  Therefore  Lord  Mansfield 
was  very  clear,  and  all  the  rest  of  the  court 
concurred  with  him,  that  no  Jurisdiction  now 
remains  in  the  sessions." 

In  United  States  v.  Schooner  Peggy,  5  U. 
S.  103,  2  Ia  Ed.  49,  the  schooner  Peggy  was 
seized  as  a  prize,  and  by  decree  of  the  Cir- 
cuit Ourt  condemned  and  forfeited.  An  ap- 
peal was  taken  to  the  Supreme  Court  of  the 
United  States.  While  the  appeal  was  pend- 
ing, a  treaty  was  entered  into  between  the 
United  States  and  France,  whereby  property 
not  definitely  condemned  was  to  be  restored 
to  the  original  owner.  Chief  Justice  Mar- 
shall held  that  the  pending  appeal  forbade 
the  conclusion  that  the  property  had  been 
definitely  condemned  since  the  Judgment  of 
condemnation  had  been  appealed  from  and 
was  undecided  at  the  time  when  the  treaty 
took  effect;  that,  therefore,  in  contempla- 
tion of  the  treaty,  the  property  was  not  defi- 
nitely condemned  and  should  be  restored, 
the  Chief  Justice  saying:  "It  is,  in  gen- 
eral, true  that  the  province  of  an  appellate 
court  Is  only  to  laqulre  whether  a  Judgment, 
when  rendered,  was  erroneous  or  not;  but 
if,  subsequent  to  the  Judgment  and  before 
the  decision  of  the  appellate  court,  a  law 
intervenes  and  positively  changes  the  rule 
which  governs,  the  law  must  be  obeyed  or 
its  obligation  denied.  *  *  *  In  such  a 
case  the  court  must  decide  according  to  ex- 
isting laws,  and  If  it  be  necessary  to  set 
aside  a  Judgment  rightful  when  rendered, 
but  which  cannot  be  affirmed  .but  in  violation 
of  law,  the  Judgment  must  be  set  aside." 
In  The  Schooner  General  PInkney  v.  United 
States,  9  U.  S.  281,  3  L.  Ed.  101,  the  schooner, 
and  Its  cargo  had  been  condemned  for  vio- 
lation of  an  act  prohibiting  intercourse  with 
certain  designated  ports  on  the  Island  of  St. 
Domingo.  Judgment  of  condemnation  was 
pronounced  by  the'  District  Court  This  con- 
demnation was  affirmed  upon  appeal  by  the 
Circuit  Court,  and  from  this  Judgment,  in 
turn,  an  appeal  was  taken  to  the  Supreme 
Court  of  the  United  States.  While  this  ap- 
peal was  pending,  the  time  limit  of  the  law 
under  which  the  proceedings  were  taken  ex- 
pired and  the  law's  existence  ceased.  Chief 
Justice  Marshall,  delivering  the  opinion  of 
the  court,  declared  that  in  admiralty  cases 
an  appeal  suspends  the  sentence  altogether, 
and  that  the  Judgment  Is  not  res  adjudlcats 
until  the  final  sentence  of  the  appellate  court 
be  pronounced,  and  that  the  cause  In  the  ap- 
pellate court  Is  to  be  heard  de  novo  as  If 
no  sentence  had  ever  been  passed,  and,  "if 
no  sentence  had  been  pronounced.  It  has  long 
been  settled,  on  general  principles,  that  after 
the  expiration  or  repeal  of  the  law  no  pen- 
alty can  be  enforced  nor  punishment  Inflict- 
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ed  for  violations  of  tbe  law  committed  while 
It  was  in  force,  unless  some  special  provisiou 
be  made  for  that  purpose  by  statute."  The 
Schooner  Rachel  r.  United  States,  10  D.  S. 
329,  3  L.  Ed.  239,  was  decided  upon  the 
principle  governing  The  Schooner  General 
Plnkney  v.  United  States,  supra.  Under  the 
sentence  of  condemnation  the  schooner  Ra- 
chel had  been  sold  and  the  proceeds  of  the 
sale  paid  over  to  the  United  States  while  the 
act  was  in  force.  The  Supreme  Court  made 
a  general  order  for  restitution  of  the  proper- 
ty condemned,  leaving  it  to  the  District' 
Court  to  say  whether  that  order  for  restitu- 
tion would  be  complied  with  by  order  for 
the  payment  over  of  the  proceeds  of  the  sale 
as  prayed  for  by  claimants.  In  Maryland  v. 
Baltimore  &  Ohio  R.  R.  Co.,  3  How.  534,  11 
L.  Ed.  714,  Chief  Justice  Taney,  in  a  brief 
sentence,  expounds  the  reason  for  the  rule 
as  follows:  "The  repeal  of  the  law  impos- 
ing a  penalty  Is  Itself  a  remission."  In 
Railroad  Co.  v.  Grant,  98  U.  S.  398,  25  U 
Ed.  231,  Chief  Justice  Walte  declares:  "It  is 
equally  well  settled  that  if  a  law  conferring 
Jurisdiction  is  repealed,  without  any  reserva- 
tion as  to  pending  cases,  all  such  cases  fall 
with  the  law."  But  this  language  was  em- 
ployed .under  the  following  state  of  facts: 
An  act  conferring  Jurisdiction  in  certain 
cases  upon  the  Supreme  Court  of  the  United^ 
States  on  appeal  from  the  Supreme  Court  of 
the  District  of  Columbia  had  been  repealed. 
At  the  time  the  repeal  became  operative,  the 
case  was  pending  hefore  the  Supreme  Court 
under  a  writ  of  error.  The  court  declared 
that  the  single  question  was  "whether  there 
is  any  law  now  In  force  which  gives  us  au- 
thority to  re-examine,  reverse,  or  affirm  the 
Judgment  in  this  case,"  and  held  that  the  re- 
peal of  the  law  conferring  Jurisdiction  de- 
prived the  court  of  Jurisdiction.  And  to  tbe 
argument  that  the  appellants  were  deprived 
of  a  remedy  secured  to  them  by  the  earlier  law, 
and  of  which  they  had  availed  themselves  be- 
fore the  repeal  of  that  law,  it  was  answered: 
"But  a  party  to  a  suit  has  no  vested  right 
to  a  writ  of  error  from  one  court  to  another. 
Such  a  privilege  once  granted  may  be  taken 
away,  and.  If  tal^en  away,  pending  proceed- 
ings in  the  appellate  court  stop  just  where 
the  rescinding  act  finds  tbem,  unless  special 
provision  is  made  to  tbe  contrary."  Of  like 
import  Is  Insurance  Co.  v.  Ritchie,  72  U.  S. 
541,  IS  D.  Ed.  S40,  where  Chief  Justice 
Chase  delivered  the  opinion  of  the  court. 
The  Chief  Justice  there  says:  "It  is  clear 
that,  when  the  Jurisdiction  of  a  cause  de- 
pends upon  the  statute,  the  repeal  of  the 
statute  takes  away  the  Jurisdiction."  But 
this  was  addressed  to  an  action  brought 
when  the  parties  were  citizens  of  the  same 
state,  under  the  act  of  1833,  countenancing 
such  actions.  It  had  been  repealed  before 
Judgment  pronounced,  and  it  was  held  that 
the  action  must  fall.  In  Ex.  parte  McCardle, 
74  U.  S.  50e,  19  L.  Ed.  264,  the  same  prin- 
ciple  is   announced   by   the  Chief  Justice. 


That  case  also  was  one  where,  when  the 
court  came  to  consider  an  appeal  properly 
taken,  it  was  confronted  with  the  fact  that 
after  the  appeal  had  been  taken,  the  law 
authorizing  it  had  been  repealed.  Chief  Jus- 
tice Chase,  again  delivering  the  opinion  of 
the  court  dismissing  the  api)eal,  says:  "What, 
then,  is  the  effect  of  the  repealing  act  upon 
the  case  before  us?  We  cannot  doubt  as 
to  this.  Without  Jurisdiction  the  court  can- 
not proceed  at  all  in  any  cause.  Jurisdiction 
is  power  to  declare  the  law,  and  when  it 
ceases  to  exist  the  only  function  remaining 
to  the  court  is  that  of  announcing  the  fact 
and  dismissing  the  cause.  And  this  is  no 
lees  clear  upon  authority  than  upon  principle. 
•  •  •  The  general  rule,  supported  by  the 
best  elementary  writers,  is  that,  'when  an 
act  of  the  Legislature  Is  repealed,  it  must 
be  considered,  except  as  to  transactions  past 
and  closed,  as  if  it  never  existed.'  And  the 
efTect  of  repealing  acta  upon  suits  under  acts 
repealed  has  been  determined  by  tbe  adja- 
dications  of  this  court  The  subject  was 
fully  considered  in  Norrls  v.  Crocker,  and 
more  recently  in  Insurance  Co.  v.  Ritchie. 
In  both  of  these  cases  It  was  held  that  no 
Judgment  could  be  rendered  In  a  suit  after 
the  repeal  of  tbe  act  under  which  it  was 
brought  and  prosecuted.  •  •  •  Judicial 
duty  is  not  less  fitly  performed  by  declin- 
ing ungranted  Jurisdiction  than  in  exercis- 
ing firmly  that  which  the  Constitution  and 
the  laws  confer."  Norrls  v.  Crocker,  13  How. 
429,  14  L.  Ed.  210,  was  an  a<^on  brought 
under  the  "Fugitive  Slave  Act,"  to  recover 
from  defendant  a  penalty  prescribed  by  that 
act  against  one  who  aided  a  slave  to  escape. 
While  the  action  was  pending,  and  before  it 
had  passed  to  Judgment,  the  provision  of 
the  act  fixing  the  penalty  was  repealed.  Ad- 
dressing itself  to  this  state  of  facts,  the  Su- 
preme Court  says:  "As  the  plaintiff's  right 
to  recover  depended  entirely  on  the  statute, 
its  repeal  deprived  the  court  of  Jurisdiction 
over  the  subject-matter.  And,  in  the  next 
place,  as  the  plaintiff  bad  no  vested  right 
in  the  penalty,  the  Legislature  might  dis- 
charge the  defendant  by  repealing  the  law." 
To  like  effect,  in  Assessor  v.  Oebornes,  76  U. 
S.  567,  19  L.  Ed.  748,  where,  upon  tbe  au- 
thority of  Insurance  Co.  v.  Ritchie,  supra, 
it  is  declared  that,  where  Jurisdiction  de- 
pends wholly  on  a  statute,  suits  brought  Aut- 
Ing  the  existence  of  the  statute  fall  with  its 
repeal.  United  States  t.  Tynen,  78  U.  S. 
88,  20  L.  Ed.  153,  was  a  criminal  case.  Ty- 
nen was  indicted  under  tbe  act  of  1813.  The 
Judges  of  the  Circuit  Court  divided  upon  the 
question  of  the  sufficiency  of  the  indictment. 
They  certified  the  case  to  the  Supreme  Court- 
While  it  was  there  pending,  Congress  repeal- 
ed the  act  of  1813,  and  it  was  held  that  the 
prosecution  of  Tynen  fell  with,  tbe  repeaL 
In  Re  Hall,  167  U.  S.  38,  17  Sup.  Ct  723, 
42  L.  Ed.  69,  a  Judgment  given  in  the  Court 
of  Claims  was  reversed  by  tbe  Supreme 
Court  of  the  United  States  because  Interest 
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on  the  original  claim  bad  been  improperly 
allowed.  Tbe  case  was  remanded  to  the 
Court  ol  Claims  for  further  proceedings  not 
inconsistent  with  the  opinion  of  the  Supreme 
Court  The  mandate  of  tbe  Supreme  Court 
was  filed  in  tbe  Court  of  Claims,  an  applica- 
tion was  made  for  Judgment  in  accordance 
with  tbe  opinion  of  the  Supreme  Court,  and 
pending  the  decision  upon  this  application  the 
act  of  Congress  authorizing  tbe  original  judg- 
ment was  repealed,  and  tbe  Court  of  Claims 
declined  to  enter  tbe  judgment  as  prayed  for. 
The  plaintiff  tbereupfp  made  an  application 
to  tbe  Supreme  Court  for  mandamus  to  re- 
quire the  Court  of  Claims  to  enter  the  judg- 
ment It  was  held  that  the  effect  df  the  re- 
pealing act  was  to  take  away  tbe  jurisdiction 
of  the  Court  of  Claims  to  proceed  further  in 
any  case,  founded  upon  tbe  repealed  act. 
But  the  Supreme  Court  distinctly  held  that 
its  decision  was  not  to  be  construed  as  an 
intimation  that  tbe  Court  of  Claims  would 
not  have  jurisdiction  to  entertain  and  g^ant 
a  motion  on  the  part  of  the  petitioner  to  re- 
instate the  original  judgment  without  in- 
terest In  Flanigan  v.  Sierra  County,  196 
U.  S.  553,  25  Sup.  Ct.  314,  49  L.  Ed.  597,  the 
question  arose  as  to  the  effect  of  a  repeal  of 
an  ordinance  construed  as  a  revenue  ordi- 
nance upon  proceedings  begun  before  the  re- 
peal and  pending  after  it  Tbe  action  bad 
been  commenced  in  tbe  superior  court  of  tbe 
county  of  Sierra,  state  of  California,  by  Si- 
erra county,  had  been  removed  to  tbe  United 
States  Circuit  Court,  where  judgment  was 
given  against  Flanigan,  which  judgment  was 
afiirmed  by  tbe  Circuit  Court  of  Appeals. 
He  then  obtained  from  the  Supreme  Court 
of  the  United  States  certiorari  to  the  Cir- 
cuit Court  of  Appeals.  The  suit  was  brought 
on  tbe  2l8t  of  June,  1900.  On  March  23, 
1901,  the  ordinance  was  repealed.  The  ac- 
tion was  at  that  time  pending  and  undeter- 
mined, and  tbe  familiar  principle  is  declared 
"that  no  proceedings  can  be  pursued  under 
the  repeal  of  tbe  statute,  though  begun  be- 
fore the  repeal,  unless  such  proceedings  be 
authorized  under  a  special  clause  in  tbe 
repealing  act.  9  Bacon's  Abridgment,  223." 
Taking  up,  in  turn,  tbe  views  embodied  In 
the  leading  decisions  of  sister  states:  In 
Commonwealth  v.  Duane,  1  Bin.  (Pa.)  601, 
2  Am.  Dec.  497,  the  defendant  was  convicted 
under  an  indictment  for  libel  against  tbe 
Crovernor  of  the  state.  He  moved  In  arrest 
of  judgment.  While  his  motion  in  arrest 
of  judgment  was  pending,  the  Legislature  of 
Pennsylvania  passed  an  act  "that  from  and 
after  tbe  passing  of  this  act,  no  person  shall 
be  subject  to  prosecution  by  Indictment"  for 
Ubel  as  at  common  law.  It  was  held  that  the 
judgment  should  be  arrested,  since  it  had 
not  been  pronounced,  and  that  the  court  can- 
not "pronounce  judgment  and  inflict  punish- 
ment when  the  law  declares  that  the  defend- 
ant shall  not  l>e  subject  to  prosecution."  In 
Balch  V.  City  of  Detroit  109  Mich.  253,  67 
N.  W.  122,  under  an  existing  statute,  tbe  city 


of  Detroit  had  proceeded  to  condemn  land 
for  street  purposes,  trial  was  bad  as  to  tbe 
value  of  the  property  sought  to  be  condemn- 
ed, a  verdict  and  award  of  the  Jury  given, 
and  Judgment  entered,  from  which  neither 
party  took  appeaL  The  act  under  which 
these  proceedings  were  taken  was  then  re- 
pealed, and  substituted  therefor  was  another 
act  containing  no  saving  clause  as  to  pend- 
ing litigation,  but  providing  speciflc^ly  that 
all  proceedings  to  take  private  property  on 
the  part  of  tbe  city  of  Detroit  should  be 
held  and  prosecuted  under  tbe  provisions  of 
the  later  act.  The  dty  of  Detroit  refusing 
to  pay  tbe  award,  mandamus  was  sought  to 
compel  it  to  do  so.  It  defended  upon  tbe 
ground  that  the  repeal  of  the  previous  act 
forbade  it  from  levying  an  assessment  and 
collecting  tbe  amount  of  tbe  award.  But  it 
was  held  that  as  tbe  proceedings  in  con- 
firmation had  gone  to  judgment  and  that  tbe 
Judgment  had  become  final,  tbe  petitioners 
had  tbe  right  to  insist  that  the  judgment 
should  stand  and  to  enforce  payment  of  tbe 
amount  awarded  them  under  it.  In  Speck- 
ert  T.  City  of  Louisville,  78  Ky.  288,  a  fine 
was  imposed  upon  tbe  appellants  for  violat- 
ing tbe  provisions  of  a  penal  ordinance  for- 
bidding tbe  sale  of  liquor  on  Sunday  or  after 
half  past  11  o'clock  at  night  The  appellants 
"suspended  tbe  judgments  In  tbe  various 
actions  against  them"  by  appeal.  During 
the  pendency  of  tbe  appeal,  the  ordinance 
imposing  the  penalty  was  repealed.  Before 
tbe  appellate  court  this  fact  was  made  known, 
and  it  was  argued  that  there  was  no  law  in 
existence  under  which  tbe  Judgments  could 
be  enforced.  It  Is  to  be  noted  that  the  ap- 
peal herein  and  of  itself  had  the  effect  of 
suspending  tbe  judgments.  It  is  said:  "The 
right  of  the  Legislature  to  repeal  such  laws 
cannot  be  questioned,  and  the  mere  fact  that 
a  party  may.be  entitled  to  the  benefits  re- 
sulting from  the  prosecution  of  a  penal  ac- 
tion gives  him  no  vested  right  to  prosecute 
the  action  to  a  recovery,  nor  does  the  fact 
that  a  Judgment  has  been  r^idered  below 
vest  him  with  such  a  right  as  cannot  be 
divested  by  legislative  action  had  before  exe- 
cution." Sedgwick  on  Statutory  Law  is  quot- 
ed, and  Cooley's  Const.  Limitations  (4th  EA. 
477),  to  the  effect  that,  "if  a  case  is  appealed 
and  pending  the  appeal  tbe  law  is  changed, 
the  appellate  court  must  dispose  of  tbe  case 
under  the  law  In  force  when  their  decision 
is  rendered." 

In  Butler  v.  Palmer,  1  HUl  (N.  Y.)  324,  tbe 
statute  gave  a  Judgment  creditor  a  year 
from  the  date  of  the  sale  under  tbe  mort- 
gage in  which  to  redeem.  A  subsequent  stat- 
ute, after  sale  and  while  the  time  for  re- 
demption was  running,  shortened  tbe  time. 
After  tbe  passage  of  this  act  the  redemption 
was  attempted  within  the  time  limited  by 
the  earlier  statute,  but  after  tbe  time  pre- 
scribed by  the  later  act  It  was  held  that 
the  later  statute,  though  operating  to  short- 
en tbe  time  for  tbe  exercise  of  tbe  previous- 
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ly  existing  right  of  redemption,  was  not  un- 
constitutional; that  rights  specifically  con- 
ferred by  a  statute  are  lost  by  Its  repeal 
unless  saved  by  express  words  In  the  repeal- 
ing statute;  that,  where  the  statute  confer- 
red jurisdiction.  Its  repeal  takes  away  all 
right  of  proceeding  under  the  repealed  stat- 
ute, even  In  regard  to  suits  pending  at  the 
time  of  the  repeal,  which  pending  proceed- 
ings rest  for  their  support  upon  the  jurisdic- 
tion conferred  by  the  repealed  statute;  but 
that  It  is  otherwise  in  respect  to  such  dvH 
rights  as  have  been  perfected  far  enough  to 
stand  Independent  of  the  statute,  or.  In  other 
words,  such  as  have  ceased  to  become  execu- 
tory and  have  become  executed.  In  Denver 
&  R.  G.  Ry.  Co.  v.  Crawford,  11  Colo.  598, 
19  Pac.  673,  after  judgment  obtained,  but 
while  the  judgment  was  upon  appeal,  the 
statute  prescribing  a  penalty  against  a  rail- 
road company  for  failure  to  file  with  the 
county  clerk  notice  of  the  station  at  which  a 
book  should  be  kept  for  entering  a  descrip- 
tion of  animals  killed  was  repealed,  it  was 
held  that  the  repeal  put  an  end  to  the  pro- 
ceeding, that  the  appellee  could  have  "no 
such  thing  as  a  vested  interest  in  an  unen- 
forced penalty."  It  is  pointed  out  that  the 
Judgment  for  the  penalty  does  not  enforce 
the  penalty,  but  the  penalty  must  be  enforced 
by  the  execution  of  the  judgment,  and  that 
the  power  to  enforce  it  had  been  suspended 
by  the  appeal.  In  Church  v.  Rhodes  et  al., 
6  How.  Prac.  (N.  Y.)  281,  under  the  law  as 
it  existed,  a  report  of  referees  could  be  re- 
viewed by  rehearing.  The  provision  for  a 
rehearing  was  repealed,  and  it  was  held  that 
the  repeal  applied  to  pending  and  inchoate 
proceedings;  that  is  to  say,  to  actions  com- 
menced before  the  passage  of  the  repealing 
act,  and  in  progress  for  rehearing  at  the 
time  of  the  passage,  and  that  the  effect  was 
to  take  away  the  right  to  a  rehearing.  In 
Vance  v.  Rankin,  194  111.  625,  62  N.  B.  807, 
88  Am.  St.  Rep.  173,  the  law  required  the 
trustees  6t  a  village  to  pass  an  ordinance 
disconnecting  certain  designated  territory. 
Mandamus  was  sued  out  to  compel  the  trus- 
tees so  to  do,  and  judgment  as  prayed  for 
awarded.  The  trustees  appealed  from  the 
judgment.  While  the  appeal  was  pending, 
the  Legislature  amended  the  law  so  as  to 
make  it  discretionary  with  the  trustees,  rath- 
er than  compulsory  upon  them,  so  to  do.  It 
was  held  that  the  new  statute  controlled,  and 
that  by  reason  of  the  change  In  the  law  It 
would  be  improper  to  enforce  mandate  where 
the  existing  law  did  not  countenance  it.  In 
Western  Union  Tel.  Co.  v.  Smith,  96  Ga.  569, 
23  S.  E.  899,  plaintiff  had  obtained  a  verdict 
and  judgment  against  the  defendant  under 
an  act  Imposing  penalties  upon  telegraph 
companies.  Within  the  time  allowed  by  law, 
defendant  filed  Its  motion  for  a  new  trial. 
The  motion  was  overruled,  and  a  bill  of  ex- 
ceptions assigning  error  in  the  overruling  of 
the  motion  for  a  new  trial  was  sued  out  by 
the  defendant.    While  the  cause  was  in  this 


condition,  the  penal  statute  was  repealed. 
Says  the  Supreme  Court  of  Georgia:  "At  the 
time  the  repealing  act  was  passed,  the  plain- 
tiff was  not  entitled  to  the  enforcement  of 
his  Judgment,  and  the  case  must  be  dealt 
with  as  one  which  was  pending  when  the 
repeal  took  place."    And  then  the  court  de- 

I  Clares  the  established  rule  that  when  such  a 
statute  is  repealed  it  ends  all  peudlng  litl- 

I  gatlon  under  it 

In  this  state  it  is  provided  by  Code  that 
any  statute  may  be  repealed  at  any  time  ex- 
cept when  it  Is  otber^se  provided  therein, 
and  persons  acting  under  any  statute  are 
deemed  to  have  acted  In  contemplation  of 
this  power  of  repeal.  Section  327,  Pol.  Code. 
It  is  further  provided  that:  "The  repeal  of 
any  law  creating  a  criminal  offense  does  not 
constitute  a  bar  to  the  indictment  or  Informa- 
tion and  punishment  of  an  act  already  com- 
mitted in  violation  of  the  law  so  repealed, 
unless  the  intention  to  bar  such  indictment 
or  Information  and  punishment  is  expressly 
declared  in  the  repealing  act."  Pol.  Code,  i 
329.  In  Thorn  v.  San  Francisco,  4  Cal.  127, 
the  language  of  Lord  Tenterden  to  the  effect 
that,  "when  an  act  of  Parliament  is  repealed, 
it  must  be  considered  the  same  as  if  It  had 
never  existed,"  is  quoted,  with  the"  comment 
that  "no  one  will  question  the  right  of  Par- 
liament or  the  Legislature  to  repeal  statutes 
where  subsisting  rights  ere  not  disturbed  or 
the  obligation  of  contracts  impaired."  In 
McMlnn  v.  Bliss,  31  Cal.  122,  appeal  from  a 
judgment  In  an  action  of  forcible  detention 
and  detainer  had  been  taken.  When  the  case 
came  to  be  heard  on  appeal,  a  motion  was 
made  to  dismiss  upon  the  ground  that  the 
statute  under  which  the  action  was  brought 
had  been  repealed.  The  principle  is  recog- 
nized that  the  repeal  of  a  statute  ncder 
which  alone  a  right  of  action  exist  operates 
as  an  extinguishment  of  all  actions  pending 
when  the  repeal  takes  effect,  but  it  "was  held, 
for  reasons  stated,  that  the  statute  had  not 
been  repealed.  In  Lamb  v.  Schottler,  54  Cal. 
319,  proceedings  were  taken  under  an  act 
which  contemplated  the  creation  of  a  board 
of  water  commissioners  for  the  purpose  of 
acquiring  by  condemnation  the  Spring  Val- 
ley Waterworks  of  San  Francisco.  The  su- 
pervisors and  the  board  of  water  commis- 
sioners had  taken  certain  steps  under  the 
act  when  the  act  was  repealed.  It  was 
declared  by  this  court  that  the  repeal  of 
the  statute  effectually  annulled  all  proceed- 
ings had  under  it,  unless  the  obligation 
of  a  contract  would  thereby  be  impaired, 
or  a  vested  right  destroyed,  and  that 
by  reason  of  the  repeal  it  was  impossible 
for  the  supervisors  and  the  water  commis- 
sioners to  proceed  further.  In  Spears  v. 
County  of  Modoc,  101  Cal.  303,  35  Pac.  869, 
a  fine  had  been  Imposed  for  violation  of  a 
municipal  ordinance.  Pending  an  appeal 
from  the  judgment,  the  municipal  ordinance 
was  repealed.  It  was  held  that  such  repeal 
operated  as  a  remission  ot  the  p^ialty  for 
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the  offense  and  the  fine  imposed  for  its  vio- 
lation, and  that,  notwithstanding  a  mistalven 
affirmance  of  the  Judgment  by  the  superior 
court  after  the  repeal  of  the  ordinance,  tbe 
enforcement  of  such  a  mistaken  judgment 
would  be  restrained  by  injunction.  It  is 
said  In  this  case:  "By  the  appeal  to  the  su- 
perior court  the  enforcement  of  the  Judgment 
appealed  from  was  stayed  until  after  the 
determination  of  the  appeal.  Pen.  Code,  S 
1470.  As  no  undertaking  on  appeal  was  re- 
quired, the  appeal  operated  as  a  supersedeas. 
McGarrahan  v.  Maxwell,  28  Cal.  73.  The 
effect  of  the  appeal  was  therefore  to  preserve 
the  rights  of  the  parties  in  the  same  condi- 
tion as  they  were  prior  to  the  entry  of  the 
judgment  (Dulin  v.  Pacific  Wood  &  Coal  Co., 
98  Cal.  304  [33  Pac.  123]);  and  until  the 
determination  of  the  appeal  the  proceeding 
was  a  pending  action  in  which  the  rights  of 
neither  party  had  been  conclusively  deter- 
mined." In  First  Nat.  Bank  of  San  Luis 
Dfaispo  V.  Henderson,  101  Cal.  307,  35  Pac. 
899,  an  action  by  tbe  bank  against  the  de- 
fendant upon  an  account  stated,  Judgment 
was  given  in  favor  of  the  bank.  One  of  the 
defenses  was  the  failure  of  the  bank  to  com- 
ply with  the  provisions  of  the  act  of  April  1, 
187C,  requiring  the  bank  to  file  with  the 
county  recorder  or  to  publish  the  state- 
ments required  by  the  act.  The  defense  was 
established  at  the  trial.  Pending  tbe  appeal 
the  Legislature  repealed  this  statute  without 
a  saving  clause.  It  was  by  this  court  held 
that,  while  ordinarily  it  is  the  province  of 
an  appellate  court  to  review  the  Judgment 
of  an  inferior  court  as  of  tbe  time  when  it 
was  rendered,  since  ordinarily  the  Judgment 
of  a  trial  court  is  a  determination  of  the 
rights  of  the  parties  as  they  existed  at  the 
commencement  of  the  action,  the  rule  was 
subject  to  exception,  and  such  an  exception 
was  presented  in  this  case,  and  that  the 
modification  of  the  rule  is  that  if  a  case  is 
appealed,  and  pending  the  appeal  the  law 
Is  changed,  the  appellate  court  must  dispose 
of  the  case  under  the  law  in  force  when  its 
decision  is  rendered.  Cooley,  Const  Llm.  p. 
469.  It  was  held  that  the  statute  requiring 
banks  to  file  or  publish  their  statements,  un- 
der the  penalty  that  a  bank  so  falling  could 
not  maintain  or  prosecute  any  action,  was 
In  its  nature  penal;  that  when  the  Legis- 
lature had  remitted  the  penalty  by  repeal 
of  the  statute  the  appellant  was  no  longer 
able  to  avail  himself  of  tbe  privilege  and  de- 
fense which  it  conferred  upon  him.  In  An- 
derson v.  Byrnes,  122  Cal.  272,  54  Pac.  821, 
an  act  authorizing  a  stockholder  of  a  domes- 
tic mining  corporation  to  recover  from  its 
directors  a  penalty  for  failure  to  comply  with 
tbe  provisions  of  the  act  was  repealed  while 
an  appeal  was  pending  in  this  court  from  a 
Judgment  given  under  the  act.  It  was  held 
that  the  repeal  absolutely  prevented  any  fur- 
ther prosecution  of  the  litigation,  and  that, 
as  no  person  has  a  vested  right  in  an  unen- 
forced penalty,  the  proceedings  must  cease. 


In  Napa  State  Hospital  v.  Flaherty,  134  Cal. 
315,  66  Pac.  322,  tbe  action  was  brought  by 
the  State  Hospital  to  secure  from  defendant 
provision  for  the  support  of  his  son — an  in- 
mate of  the  asylum.  The  law  countenancing 
this  action  bad  been  repealed,  and  it  was 
by  this  court  held  that,  if  tbe  remedy  for 
a  right  accorded  solely  by  statute  is  repealed 
while  the  right  Is  still  inchoate  and  not  re- 
duced to  possession  or  Judgment,  the  right  is 
thereby  lost  If  the  repealing  statute  contains 
no  saving  clause.  In  Ball  v.  Tolman,  135 
Cal.  377,  67  Pac.  339,  87  Am.  St.  Rep.  110, 
the  action  was  to  recover  a  penalty  under 
the  provisions  of  an  act  for  the  better  pro- 
tection of  stockholders.  Judgment  for  plain- 
tiff was  entered  in  the  trial  court  on  Janu- 
ary 9,  1897.  Pending  ■  a  motion  for  a  new 
trial,  the  penal  provisions  of  the  act  were 
repealed.  The  motion  for  a  new  trial  was 
denied,  and  defendant  then  appealed  from 
the  Judgment  and  from  tbe  order  denying 
bis  motion  for  a  new  trial.  This  court  af- 
firmed the  Judgment  and  order.  Ball  v.  Tol- 
man, 119  Cal.  358,  51  Pac.  546.  The  remit- 
titur issued  on  January  18,  1908.  Neither 
this  court  nor  counsel  at  the  time  of  the 
affirmance  in  this  court  bad  actual  knowledge 
of  the  existence  of  the  repealing  statute.  Up- 
on subsequent  appeal  to  this  court  the  judg- 
ment was  vacated  and  annulled;  this  court 
holding:  "By  reason  of  the  repeal,  it  was 
without  jurisdiction  to  proceed,  and  that,  in 
all  cases  where  a  court  is  rendered  Incompe- 
tent to  proceed,  its  proceedings  during  such 
incompetency  are  as  invalid  as  though  it 
had  never  possessed  jurisdiction."  In  City 
of  Sonora  v.  Curtln,  137  Cal.  583,  70  Pac. 
674,  plaintiff  had  recovered  a  judgment  in  a 
civil  action  under  one  of  its  ordinances  pre- 
scribing a  license  fee  to  be  paid  by  every 
attorney  at  law.  By  general  statute  the 
power  to  pass  such  an  ordinance  was  taken 
away  from  municipalities.  It  was  held:  "The 
right  given  the  plaintiff  in  this  case  being 
penal  in  its  nature  and  the  remedy  created 
solely  by  statute,  its  enforcement  is  depend- 
ent upon  the  statute  *alone.  It  is  still  in- 
choate and  not  reduced  to  possession  nor 
perfected  by  final  Judgment  In  such  case 
the  repeal  of  tbe  statute  destroys  the  reme^ 
dy,  unless  the  repealing  statute  contains  a 
saving  clause." 

These  cases  have  been  cited  as  fairly  typi- 
fying the  extremes  of  Judicial  determination, 
and  as  expressing  tbe  reasons  upon  which 
their  rules  of  decision  are  based.  In  the 
case  of  penalties  and  crimes,  the  repeal  oper- 
ates to  defeat  all  actions  pending.  In  case 
of  a  statute  conferring  civil  rights  or  powers, 
the  repeal  operates  to  deprive  the  citizen  of 
all  such  rights  or  powers  which  are  at  tbe 
time  of  tbe  repeal  inchoate,  incomplete,  and 
unexercised.  In  the  case  of  statutes  confer- 
ring jurisdiction,  the  repeal  operates  by  caus- 
ing all  pending  proceedings  to  cease  and  ter- 
minate at  the  time  and  in  tbe  condition 
which  existed  when  the  repeal  became  opera' 


Digitized  by 


v^oogle 


872 


112  PACIFIC  REPORTER 


(Cal. 


tlye.  In  cases  of  Judgment  pending  upon 
appeal,  the  role  of  decision  is  that  the  pro- 
ceedings abate  and  tlie  judgment  falls.  But 
the  general  expressions  to  this  effect  em- 
ployed in  the  decisions  are  to  be  read  In  each 
case  in  the  light  of  the  facts  which  are  there 
disclosed.  Here  the  wise  admonition  of 
Chief  Justice  Marshall  in  Cohens  y.  Virginia, 
6  Wheat.  399,  5  L.  Ed.  257,  applies  with  pe- 
culiar force:  "It  is  a  maxim  not  to  be  dis- 
regarded that  general  expressions  in  every 
opinion  are  to  be  taken  In  connection  with 
the  case  In  which  those  expressions  are  used. 
If  they  go  beyond  the  case,  they  may  be 
respected,  but  ought  not  to  control  the  Judg- 
ment In  a  subsequent  suit,  when  the  very 
point  Is  presented  for  decision.  The  reason 
of  this  maxim  is  obvious.  The  question  be- 
fore the  court  is  Investigated  with  care  and 
considered  in  its  full  extent,  and  other  prin- 
ciples which  may  serve  to  Illustrate  it  are. 
considered  in  their  relation  to  the  case  de- 
cided, but  their  possible  bearing  on  all  other 
cases  is  seldom  completely  investigated."  In 
every  case  where,  after  Judgment,  the  pro- 
ceeding has  been  declared  to  be  "pending," 
there  will  be  found  a  direct  appeal  from  the 
Judgment,  which  direct  appeal  either  sus- 
pended the  judgment  so  that  it  was  not  final 
and  enforceable,  or,  as  In  The  Schooner  Gen- 
eral Pinkney  v.  The  United  States,  9  U.  S. 
281,  3  Ia  Ed.  101,  worked  a  removal  of  the 
cause  to  the  appellate  court,  where  it  was 
to  be  tried  de  'novo.  The  reason  given  why 
the  proceeding  must  abate  under  these  cir- 
cumstances Is  that,  because  of  the  suspen- 
sion of  the  Judgment  by  appeal.  It  Is  without 
finality;  that  to  give  it  finality  the  Court  of 
Appeals  must  Itself  pronounce  its  Judgment; 
and  that  In  pronouncing  its  Judgment  It  must 
be  governed  by  the  existing  law.  Therefore, 
when  it  finds  that  by  the  existing  law  the 
previous  law,  under  which  alone  validity 
could  be  given  to  the  Judgment,  has  been  re- 
pealed, the  sole  prop  and  foundation  for  sup- 
port of  the  judgment  has  been  removed,  and 
of  necessity  it  must  be  declared  null  and 
void.  No  case,  however,  has  been  found, 
and  we  venture  to  say  none  can  be  found, 
where  a  Judgment  which  has  been  affirmed 
after  direct  appeal,  and  has  by  such  affirm- 
ance become  final  during  the  existence  of  the 
statute  supporting  it,  where  the  Judgment  it- 
self has  been  In  the  process  of  execution 
within  the  law,  and  where  rights  have  arisen 
by  virtue  of  this  legal  execution  of  the  Judg- 
ment, has  ever  been  held  to  be  destroyed 
by  a  repeal  of  the  statute  supporting  it  be- 
cause the  collateral  proceeding  of  an  appeal 
from  an  order  denying  a  new  trial  is  pending 
wlttiout  supersedeas  or  stay  bond.  And  t(f 
this  consideration  we  now  come. 

Western  Union  Telegraph  Co.  v.  Smith.  96 
Ga.  569,  23  S.  B.  899,  would  seem,  at  first 
glance,  to  be  in  opposition  to  the  declara- 
tion Just  made.  There  a  Judgment  under  a 
statute  imposing  a  penalty  had  been  recover- 
ed.    The  defendant  had  moved  for  a  new 


trial  and  bad  secured  Its  blU  of  exceptions, 
assigning  error  In  the  overruling  of  its  mo- 
tion for  a  new  trial.  The  Supreme  Court  of 
Georgia  held  that  the  situation  disclosed 
was  one  which  brought  the  case  within  the 
accepted  rule  that  the  effect  of  the  repeal 
is  to  abate  actions  for  the  statutory  penalty 
then  pending.  But  this  is  based,  not  alone 
upon  the  proposition  that  the  repeal  of  a 
statute  exacting  a  penalty  Is  a  remission  of 
the  penalty  unless  at  the  time  the  appeal 
operates  the  penalty  has  actually  been  en- 
forced, but  still  further  the  court  points  out 
that  at  the  time  of  the  repeal  the  Judgment 
was  In  suspension  and  could  not  have  been 
enforced.  Here,  not  only  had  the  Judgment 
Itself  been  affirmed  upon  direct  appeal,  but 
it  was  not  stayed  in  law  or  in  fact  by  vir- 
tue of  the  pending  proceedings  under  the  mo- 
tion for  a  new  trial.  The  Code  of  Civil 
Procedure  declares  (section  1049)  that  "an 
action  is  deemed  to  be  pending  from  the  time 
of  Its  commencement  until  its  final  deter- 
mination upon  appeal,  or  until  the  time  for 
appeal  is  past,  unless  the  Judgment  Is  sooner 
satisfied."  In  Gilmore  v.  American  C.  I.  Co., 
65  Cal.  63,  2  Pac.  882,  It  Is  said:  "While 
proceedings  are  pending  for  the  review  of  a 
Judgment,  either  (»  appeal  or  motion  for  a 
new  trial,  the  litigation  on  the  merits  of  the 
case  between  the  parties  is  not  ended;  and, 
until  litigation  on  the  merits  la  ended,  there 
is  no  finality  to  the  Judgment,  In  the  sense 
of  a  final  determination  of  the  rights  of  the 
parties,  although  it  may  have  become  final 
for  the  purpose  of  an  appeal  from  It"  This 
language  Is  quite  appropriate  to  the  consid- 
eration then  before  the  court  This  court 
there  did  not  have  before  It  the  question  of 
the  effect  of  a  repeal  of  a  statute  upon  a 
Judgment  which  had  become  final  by  affirm- 
ance after  direct  appeal,  but  It  was  merely 
considering  and  interpreting  a  stipulation  be- 
tween parties,  to  the  effect  that  judgment 
should  be  entered  for  plaintiff  provided  sudi 
Judgment  was  given  for  plaintiff  In  another 
action  between  the  parties,  the  same  "to  be 
entered  when  the  Judgment  bad  become  final." 
Its  language  was  used  solely  with  ref- 
erence to  the  stipulation,  holding  that,  with- 
in Its  terms,  the  Judgment  had  not  become 
final,  by  reason  of  the  pendency  of  a  motion 
for  a  new  trial.  In  Sharon  v.  Hill  (C.  C.) 
26  Fed.  337,  392,  the  case  of  Gilmore  ▼. 
American  C.  I.  Co.  Is  quoted  from  and  com- 
mented upon;  the  discussion  In  the  federal 
case  being  addressed  to  the  prop6sltlon 
whether  a  Judgment  In  a  state  court  could 
be  pleaded  as  res  adjudlcata  while  an  ap- 
peal was  pending  both  from  the  Judgment 
and  from  the  order  denying  the  motion  for  a 
new  trial.  Upon  the  authority  of  Gilmore 
V.  American  C.  I.  Co.,  It  is  Intimated,  though 
not  necessary  to  the  decision,  that  the  pen- 
dency of  a  motion  for  a  new  trial  would  be 
sufficient  to  forbid  the  reception  of  the  Judg- 
ment In  evidence  by  way  of  res  adjndicata 
or  estoppeL    Bat,  upon  the  other  band,  it 
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Is  aow  well  settled  that  where  a  judgment 
has  been  affirmed  upon  appeal  and  has  thus 
become  final,  or  where  the  time  for  appeal 
has  expired,  the  judgment  may  be  pleaded 
as  res  adjudlcata  or  In  estoppel,  notwith- 
standing the  fact  that  proceedings  upon  a 
motion  for  a  new  trial  are  pending,  which,  If 
successful,  would  result  In  the  overthrow  of 
the  judgment.  In  Harris  t.  Barnhart,  97 
Cal.  54C,  32  Pac.  589,  the  matter  is  discussed, 
and  the  conclusions  of  the  court  may  be  sum- 
marized as  follows:  A  motion  for  a  new 
trial,  in  the  absence  of  an  order  of  the  court 
to  that  effect,  does  not  stay  or  suspend  the 
operation  of  a  final  judgment.  An  action 
under  section  1049  of  the  Code  of  Civil  Pro- 
cedure is  to  be  deemed  pending  while  an  ap- 
peal from  the  judgment  is  pending,  or  until 
the  time  for  such  an  appeal  has  expired,  but 
when  the  judgment  upon  appeal  has  been 
determined  by  an  affirmance  of  the  judgment, 
or  when  the  time  for  appeal  has  expired, 
the  judgment  is  admissible  in  evidence  as 
res  adjudlcata  and  to  raise  an  estoppel  in 
bar  of  the  action.  The  same  ruling  as  to 
the  effect  of  a  pending  motion  for  a  new  trial 
upon  the  finality  of  a  judgment  is  declared 
in  Toung  v.  Brebe,  19  Nev.  379,  12  Pac.  564, 
3  Am.  St  Rep.  892,  and  the  soundness  of  the 
rule  is  Intimated  by  the  Supreme  Court  of 
the  United  States  in  Hubbell  v.  United  States, 
171  D.  S.  203,  18  Sup.  Ct.  828,  43  L.  Ed.  136, 
where  it  la  said:  "Indeed,  it  may  well  be 
doubted  whether  the  pendency  of  a  motion 
for  a  new  trial  would  Interfere  in  any  way 
with'  the  operation  of  the  judgment  as  an 
estoppel." 

In  Spanagel  ▼.  Dellinger,  88  Cal.  264,  it 
is  said:  "Under  our  system,  from  the  entry 
of  the  verdict  or  filing  of  the  findings  of  the 
court,  the  motion  for  new  trial  is  a  kind  of 
episode,  or,  in  a  certain  sense,  a  collateral 
^proceeding — a  proceeding  not  In  the  direct 
line  of  the  judgment — for  the  judgment  may 
be  at  once  entered  and  even  executed,  while 
a  motion  for  a  new  trial  is  pending  in  an 
Independent  line  of  proceeding,  which  ends 
in  an  order  reviewable  on  an  Independent 
appeal.  The  motion  may  be  heard  and  de- 
cided and  an  appeal  taken  on  its  own  Inde- 
pendent record,  while  the  proceedings  on  and 
subsequent  to  the  judgment  may  be  still  reg- 
ularly going  on,  and  even  an  independent  ap- 
peal taken  in  that  line."  And  this  language 
is  quoted  with  approval  by  this  court  in 
the  later  case  of  Brison  v.  Brison,  90  Cal. 
323,  27  Pac.  186;  while  to  the  same  effect 
is  Houser  &  Haines  Co.  v.  Hargrove,.  129 
Cal.  90,  61  Pac.  660,  and  Knowles  v.  Thomp- 
son, 133  Cal.  247,  65  Pac.  468.  A  broad  dif- 
ference exists  between  the  operation  and  le- 
gal effect  of  a  direct  appeal  from  a  judgment 
(which,  while  the  appeal  is  pending,  in  the 
generality  of  cases  operates  to  stay  the  judg- 
ment absolutely,  and  in  all  cases  operates  to 
destroy  for  it  any  claim  of  finality),  and  the 
"collateral  proceeding"  of  an  appeal  from  an 


order  denying  a  motion  for  a  new  trial  taken 
after  the  judgment  itself  has  become  an  en- 
forceable finality  by  reason  of  Its  affirmance 
upon  direct  appeal.  In  the  former  case  the 
courts,  when  the  law  which  alone  will  sup- 
port the  judgment  given  has  been  withdrawn, 
have  felt  and  expressed  themselves  as  un- 
able to  proceed  further  with  the  litigation, 
since  they  themselves  must  pronounce  a  judg- 
ment, and  can  pronounce  it  only  under  the 
authority  of  existing  law.  In  the  case  of 
appeal  from  an  order  refusing  a  new  trial 
where  no  stay  has  been  granted  and  where, 
as  here,  the  judgment  has  become  a  finality, 
the  decision  which  the  court  renders  is  not 
upon  the  judgment  appealed  from,  but  upon 
the  order  appealed  from,  and  while  the  ef- 
fect of  its  reversal  of  the  order  will,  of 
course,  be  necessarily  the  setting  aside  of 
the  judgment,  this,  after  all,  is  but  an  inci- 
dent to  the  ruling  which  it  makes,  which 
ruling  goes  not  at  all  to  the  sufficiency  or 
finality  of  the  judgment,  but  only  as  to 
whether,  within  familiar  rules  and  limita- 
tions, the  judgment  was  fairly  given.  Here- 
in our  motion  for  a  new  trial  differs  essen- 
tially from  the  common-law  motion  which 
was  always  heard  and  determined  before 
entry  of  judgment,  so  that  the  appeal  from 
the  judgment  embraced  all  questions.  Under 
our  system,  the  appeal  from  an  order  de- 
nying a  new  trial  is  a  separate  and  inde- 
pendent appeal,  which,  if  prosecuted  in  time, 
may  be  taken  after  the  judgment  has  become 
final.  Elxcepting  when  ordered  by  superse- 
deas or  permitted  by  stay  bond,  it  In  no  way 
suspends  the  judgment  nor  interferes  with 
its  finality.  It  is  In  this  respect  more  in  the 
nature  of  an  equitable  bill  of  review  which, 
while  countenanped  in  proper  cases,  even 
after  a  judgment  of  affirmance  upon,  appeal, 
never  operated  in  and  of  itself  to  suspend 
the  decree.  Indeed,  it  has  been  so  express- 
ly declared  by  this  court  in  Fowden,  Adm'r, 
V.  Pac.  Coast  S.  S.  Co.,  149  Cal.  151,  164, 
86  Pac.  178. 

We  conclude,  therefore,  that,  as  the  judg- 
ment bad  become  final  while  the  stat- 
ute authorizing  the  action  was  in  force, 
its  finality  is  not  disturbed  by  a  pending 
motion  for  a  new  trial  which  does  not 
operate  in  any  way  to  stay  the  execution 
of  the  judgment;  that  as  the  statute  au- 
thorizes the  people  upon  the  relation  of  the 
Attorney  General  to  proceed  In  equity  to 
have  the  bank  declared  insolvent,  leaving 
the  proceedings  governing  the  action  those 
which  generally  obtain  in  the  practice  of  this 
state,  the  repeal  of  tb^  statute  did  not  de- 
stroy the  right  of  the  appellant  to  be  heard 
upon  this  motion  for  a  new  trial;  that.  If 
the  appeal  from  the  motion  for  a  new  trial 
should  be  granted,  it  would  necessarily  have 
the  effect  of  vacating  the  judgment;  that  by 
virtue  of  the  repeal  the  action  could  then  no 
longer  be  prosecuted;  that  if,  however,  the 
appeal  from  the  order  denying  the  motion 
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for  a  new  trial  sbould  be  denied  and  the  or- 
der affirmed,  the  repeal  of  the  statute  woiiUl 
not  aflfect  any  proceeding  taken  under  It  and 
under  the  Judgment  heretofore  affirmed. 

2.  To  the  consideration  of  the  appeal  from 
the  order  refusing  appellant's  motion  for  a 
new  trial  we  now  proceed.  Many  of  the 
propositions  advanced  go  to  the  alleged  er- 
rors of  the  court  In  admitting  evidence  of 
the  action  and  reports  of  the  bank  commis- 
sioners in  the  sequestration  of  the  bank's 
property,  and  of  their  report  that  it  was 
unsafe  to  permit  the  bank  longer  to  continue 
business.  They  are  based  upon  appellant's 
contention  that,  for  specified  reasons,  the  act 
itself  is  unconstitutional.  The  objections 
thus  advanced  have  been  completely  answer- 
ed In  the  opinion  apon  the  appeal  from  the 
Judgment  and  do  not  require  further  dis- 
cussion. People  T.  Bank  of  San  Luis  Obispo, 
154  Cal.  194,  97  Pac.  306.  See,  also.  State 
ex  rel.  Sparks  v.  State  Bank  &  Trust  Co.,  31 
Nev.  456,  103  Pac.  407.  The  evidence  was 
sufficient  to  justify  the  finding  of  the  Insol- 
vency of  the  bank.  That  evidence  disclosed 
that  the  assets  of  the  bank  amounted  to 
$158,903.70;  that  the  principal  items  of  as- 
sets were  inventoried  as  "bills  receivable 
$133,332.56;  profit  and  loss  account  of  $5,022.- 
69;  and  real  estate  and  bank  building  at 
$19,000."  The  cash  on  hand  was  $307.35. 
The  bills  receivable  consisted  in  large  part 
of  15  notes  signed  by  the  San  Luis  Land  & 
Improvement  Company,  a  note  of  the  Breeze 
Publishing  Company  for  $4,000  and  $645.75 
accrued  interest,  a  note  of  James  L.  Crit- 
tenden for  $22,268.13  prhicipai  and  $7,779.64 
accrued  interest,  and  sundry  other  notes. 
The  notes  of  the  San  Luis  Land  &  Improve- 
ment Company  were  secured  by  mortgages 
uiwn  real  estate,  and  there  was  conflicting 
evidence  as  to  the  value  of  that  real  estate. 
The  officers  of  the  Bank  of  San  Luis  Obispo 
likewise  constituted  the  officers  of  the  San 
Luis  Land  &  Improvement  Company.  On  the 
debit  side  of  the  statement  there  were  cer- 
tificates of  deposit  amounting  to  $54,433.49. 
Some  of  these,  with  accumulated  interest, 
were  due  and  others  coming  due.  Thus, 
upon  July  24,  1906,  there  was  due  $400  with 
accumulated  Interest  upon  a  certificate  of 
deposit  of  January  17,  1905,  payable  six 
months  after  date;  also  $473  upon  a  like 
cerUflcate  of  July  18,  1905 ;  $3,040,  with  ac- 
cumulated interest  upon  like  certificate  of 
February  6,  1905;  and  $20,000  upon  a  cer- 
tificate of  September  27,  1902,  due  and  pay- 
able 12  montbs  after  date.  Manifestly,  these 
overdue  demands  could  not  be  met  from  cash 
on  hand  of  $367.35,  and  it  appears  that  the 
answer  which  the  bank  officials  made  to  the 
inquiries  of  the  bank  commissioners  was  that 
Mr.  Crittenden,  the  president,  was  in  San 
Francisco  endeavoring  to  borrow  money  to 
meet  the  demands  against  the  bank.  With- 
out further  elaboration  of  the  evidence,  It 


is  apparent  that  It  sustained  the  finding  of 
the  court  as  to  the  Insolvency  of  the  insti- 
tution. 

Wherefore  the  motion  to  vacate  and  an- 
nul the  Judgment  and  dismiss  the  proceed- 
ings is  denied,  and  the  order  denying  defend- 
ants' motion  for  a  new  trial  is  affirmed. 

We  concur:  SHAW,  J.;  L0RI6AN,  J.; 
MBLVIN,  J.;   SLOSS,  J. 


(1»  Cal.  89) 
BROWN  V.  SHARPHOUSER  CONTRACT- 
INQ  CO.    (L.  A.  2,554.) 

(Supreme  Court  of  California.    Dec  29,  1910.) 

1.  Master  and  Sbbvant  (J  150*)— Injubies 
TO  Servant— Nequgenck—Wabnino. 

Where  the  foremnn  in  charge  of  the  work 
of  excavating  at  the  foot  of  a  bank  of  earth  65 
or  75  feet  high  knew  that  there  was  a  large 
crack  at  the  top  of  the  bank,  but  plaintift,  a 
laborer  working  at  the  bottom  of  the  bank,  did 
not  know  of  such  crack,  and  received  no  warn- 
ing thereof,  the  master  was  liable  for  injuries 
to  plaintiff  caused  by  the  caving  in  of  the  bank 
owmg  to  such  crack. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f{  297,  299;  Dec  Dig.  i 
150.») 

2.  Masteb  and  Servant  (S8  101,  102*)— In- 
juries TO  Servant— Nbolioence. 

It  is  the  duty  of  an  employer  to  furnish 
a  reasonably  safe  place  in  which  the  employ^ 
may  perform  the  work  in  which  he  is  engaged 
ana  use  ordinary  care  to  keep  the  place  reason- 
ably safe  so  that  the  employe  may  not  ba  ex- 
posed to  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  179;  Dec.  Dig.  i{  101, 
102.»] 

3.  Master  and  Sebvant  ({$  101.  102*)— In- 
jubies to  Servant— Nbolioence. 

An  employer  is  not  an  insurer  of  the  safety 
of  the  employ^,  and   no  liability   is  cast  upon 
him  to  indemnify  an  employ^  for  injuries  which  . 
are  the  ordinary  risks  of  the  business  in  which 
be  is  employed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Ser\'ant,  Cent.  Dig.  i  172;  Dec.  Dig.  §i  101, 
102.*] 

4.  Masteb  and   Sebvant  (J  217*)- Injuries 
to  Servant— Assumption  or  Risk. 

Where  a  person  undertakes  to  work  in  a 
place  where  conditions  of  danger  are  liable  to 
occur  in  the  ordinary  prosecution  of  the  work, 
and  where  he  has  knowledge  of  such  dangers, 
or  his  faculties  for  seeing  or  discovering  them 
are  just  as  good  as  those  of  his  employer,  and 
he  undertakes  the  employment  with  the  knowl- 
edge or  opportunity  for  ascertaining  those  dan- 
gers, be  is  in  law  deemed  to  assume  the  perils 
incident  to  the  employment. 

[Ed;  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  574-600;  Dec.  Dig.  { 
217.»] 

5.  Master  and   Servant  (8  219*)— Injuries 
TO  Servant— Assumption  op  Risk. 

The  rule  of  assumption  of  risk  has  no  ap- 
plication where  the  dangers  are  not  obvious. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  010-G24;  DeC.  Dig.  i 
219.*] 
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«.  Uasteb  and  Sebvant  (I  226*)— Injubies 
TO  Servant— Assumption  of  Risk. 

A  Bervaat  does  not  assume  the  risk  of  In- 
jury from  perils  which  might  have  been  discov- 
ered and  removed  by  the  employer. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $$  659-667;  Dec.  Dig.  § 
226.*] 

7.  MAsmsB  AND  Sebvant  (f  124*) — Injubies 
TO  Sebvant— Negligence— Cave-In. 

Where  a  dangerous  condition  exists  at  the 
top  of  a  bank  of  earth  from  blasting  which 
would  not  be  observed  by  the  workmen  at  the 
base  and  which  could  only  be  discovered  by  in- 
spection at  the  top,  it  is  the  duty  of  the  em- 
ployer to  have  proper  inspection  made. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |S  235-242;  Dec.  Dig.  § 
124.*] 

8.  Masteb  and  Sebvant  (8  90*)— Injubies  to 
Servant— Negligence, 

The  law  does  not  permit  an  employer  to 
take  any  chances  as  to  the  safety  of  bis  em- 
ployes. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  139;   Dec.  Dig.  §  00.*] 

9.  Master  and   Servant  (§   118*)— Injuries 
TO  Sebvant— Negligence-^Jave-In. 

In  an  action  against  an  employer  for  neg- 
ligence in  permitting  a  cave-in  of  earth,  it  was 
gross  negligence  for  the  defendant  to  take  the 
chance  of  the  earth  not  caving  in.  when  it  could 
have  been  prevented  by  prying  the  mass  down 
the  bank. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  209;  Dec.  Dig.  {  118.*] 

10.  Appeal  and   Ebbob  (|  1064*)— Instbuo- 
tions— IIabmless  Erbob. 

Under  Code  Civ.  Proc.  S  2061,  which  pro- 
vides that  the  section  shall  be  given  to  the 
jury  upon  proper  occasions,  an  instruction  that, 
if  weaker  or  less  satisfactory  evidence  is  offer- 
ed, when  it  appears  that  stronger  or  more 
satisfactory  was  within  the  power  of  the  par- 
ty, the  evidence  offered  should  be  viewed  with 
(Ustrust,  was  not  prejudicial  to  defendant,  in 
an  action  of  negligence  caused  by  falling  earth, 
where  it  was  shown  by  defendant,  on  the  mat- 
ter of  warning  plaintiff  and  four  others,  that 
defendant  had  endeavored  to  obtain  the  presence 
of  these  four  men  as  witnesses  but  could  not 
find  tbem. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  4219,  4221;  Dec.  Dig.  i 
1064.*] 

11.  Appeal  and  Erbob   (§  1066*)— Instbuo- 
tions— Harmless  Ebbob. 

An  instruction  that  it  was  the  duty  of  the 
master  to  give  warning  to  an  inexperienced  serv- 
ant of  unusual  and  hidden  dangers  of  which 
the  master  is  aware  and  of  which  the  servant, 
to  the  master's  knowledge,  is  ignorant,  in  an 
action  against  an  employer  for  negligence  in 
permitting  a  cave-in,  in  wliich  there  was  no  evi- 
dence that  plaintiff  was  inexperienced,  was  not 
prejudicial  where  the  evidence  showed  that  it 
was  the  duty  of  the  employer,  whether  the  serv- 
ant was  experienced  or  inexperienced,  to  keep 
the  place  of  employment  in  a  safe  condition. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4220;   Dec.  Dig.  |  1066.*] 

12.  Masteb  and  Sebvant  (§§  90,  91*)- Inju- 
bies TO  Servant — Negligence — Cave-In. 

The  fact  that  a  aer\'ant  is  experienced,  or 
that  an  inexperienced  servant  has  notice  of 
perils  ordinarily  incident  to  the  employment, 
does  not  relieve  the  master  from  the  duty  to 
protect  both  from  risks  which  are  not  natural 
and    ordinary   incidents   to  the  conduct   of   the 


'business,  and  which  could  have  been  removed 
by  the  exercise  of  due  diligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  139,  141;  Dec.  Dig.  §§ 
90,  91.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frederick  W. 
Houser,  Judge. 

Action  by  Boh  H.  Brown  against  the  Sharp- 
houser  Contracting  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

M.  E.  C.  Munday,  for  appellant  Gavin  W. 
Craig  and  C.  H,  Slease,  for  respondent 

LORIGAN,  J.  Tbis  is  an  action  for  dam- 
ages for  personal  injuries,  and  from  a  Jpdg- 
ment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  the  Jury,  and  from  an  order 
denying  its  motion  for  a  new  trial,  defendant 
appeals. 

Under  contract  with  the  Santa  F6  Rail- 
road Company,  the  defendant'  was  engaged' 
in  cutting  down  a  hill  along  the  railroad 
line  near  Orange  In  Los  Angeles  county.  The 
work  of  removing  the  hill  was  done  by  blast- 
ing down  the  bank  and  using  a  steam  shovel 
to  load  the  loosened  earth  upon  cars  which 
conveyed  it  away.  The  steam  shovel  was 
propelled  by  a  traction  engine  operating  ove* 
a  bed  of  ties  laid  along  the  base  of  the  hill. 
When  the  earth  loosened  by  one  blast  was 
removed,  the  steam  shovel  was  moved  back 
and  another  blast  put  in  the  bill  to  loosen 
the  rock  and  earth,  which  being  done,  the 
traction  engine  was  again  moved  forward, 
the  dirt  at  the  base  of  the  hill  cleared  away, 
and  the  ground  leveled  so  that  additional 
ties  might  be  laid  ahead  upon  which  to  oper- 
ate the  engine  and  shovel,  in  removing  the 
rock  and  earth  loosened  by  the  last  blast 
The  plaintiff  was,  with  others,  employed  by 
the  defendant  to  level  the  earth  and  lay 
down  the  ties  as  occasion  required  ahead 
of  the  traction  engine  and  shovel,  such  em- 
ployes being  known  as  "pitmen,"  and  plain- 
tiff had  been  in  the  employ  of  the  defendant 
in  such  capacity  some  10  days  prior  to  the 
accident.  He  had  never  worked  as  a  pitman, 
although  he  had  done  shovel  work  thereto- 
fore on  the  Santa  F6  and  other  railroads. 

On  December  21,  1908,  the  bank  of  the  hlU 
had  been  blasted  down,  leaving  a  steep  bank, 
nearly  perpendicular,  and  from  65  to  75  feet 
high.  In  the  morning,  two  days  afterwards, 
plaintiff,  with  others,  was  engaged  in  their 
regular  occupation  of  leveling  the  ground  and 
laying  the  ties  at  the  base  of  the  hUl  for 
the  operation  of  the  steam  shovel.  While  so 
engaged  the  assistant  foreman  of  defendant 
took  the  general  foreman  to  the  top  of  the 
steep  bank  below  which  the  plaintiff  and  the 
others  were  working  in  order  that  he  might 
examine  it  Before  doing  so,  the  assistant 
had  himself  gone  up  and  inspected  the  top 
of  the  cut  and  had  found  cracks,  from  a  foot 
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to  18  Inches  wide  in  the  bank,  about  10 
feet  back  from  the  face  of  the  cut,  and  run- 
nlni;  parallel  with  the  face  of  the  bank  and 
pretty  deep  down,  but  not  noticeable  from 
the  bottom  of  the  hill  where  the  plaintifT  and 
the  others  were  working.  The  assistant  fore- 
man considered  the  conditions  on  top  pretty 
bad,  and  did  not  deem  the  bank  safe  as 
against  a  cave,  and  so  called  the  general 
foreman,  Sullivan,  to  inspect  it  The  latter 
did  so  and  said,  "She  looks  pretty  bad," 
but,  "We  will  take  a  chance  at  her."  He 
instructed  the  assistant  to  remain  on  top  to 
watch  the  bank  and  warn  the  m^i  below 
should  a  slide  commence,  while  he  went  be- 
low to  move  the  shovel  through.  The  con- 
dition of  the  bank  at  the  top  of  the  cut  was 
not  noticeable  from  the  bottom  of  the  hill 
where  plaintiff  and  the  others  were  working ; 
from  that  point  the  face  of  the  cut  seemed 
to  be  safe.  The  condition  at  the  top  was  not 
known  or  observable  to  plaintiff,  or,  as  far 
as  the  evidence  discloses,  to  any  one  save  the 
general  foreman  and  the  assistant  foreman  of 
defendant  who  inspected  it.  When  the  gen- 
eral foreman  came  down  from  the  top,  and 
reached  the  place  where  plaintiff  and  the 
other  pitmen  were  working,  he  testified  that 
he  told  them  to  be  careful  and  look  out  for 
the  bank.  No  warning  of  any  particular 
danger  was  given  them ;  they  were  not  In- 
formed of  the  condition  of  the  bank  as  be 
bad  discovered  It  Plaintiff  testified  that 
the  foreman  gave  them  no  warning  what- 
ever, but  that  as  the  latter  came  down  from 
the  top,  and  approached  near  where  the  men 
were  working,  plaintiff  asked  him  If  the  bank 
was  dangerous,  to  which  he  made  no  reply, 
but  walked  over  to  where  a  work  train  was 
stationed.  Just  about  this  time  a  vast  body 
of  rock  and  earth  from  near  the  top  of  the 
bank  where  the  ground  was  crevassed  was 
suddenly  precipitated,  a  sheer  fall  of  about 
50  feet,  upon  the  pitmen  below,  grievously 
and  permanently  Injuring  the  plaintiff.  It 
was  in  evidence  further  that  in  blasting 
banks  crevassed  conditions  such  as  were 
found  on  the  top  of  the  hill  would  some- 
times occur;  that  after  a  blast  the  usual 
and  proper  course  before  moving  up  the 
steam  shovel  was  to  examine  the  bank  and 
see  If  it  was  safe  to  work  under ;  that  when 
there  is  any  apparent  danger  of  caving  these 
conditions  of  danger  are  removed ;  men  with 
bars  are  directed  to  loosen  any  dangerous 
mass  of  earth,  either  on  the  face  or  top  of 
the  hill,  and  cave  them  down  the  bank; 
sometimes  small  blasts  are  put  in  to  effect 
the  purposa 

Various  grounds  are  urged  for  a  reversal. 
It  is  first  insisted  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict;  the  claim 
being  that  the  injury  sustained  by  the  plain- 
tiff from  the  fall  of  the  mass  of  earth  was 
one  of  the  risks  ordinarily  incident  to  the 
business  in  which  he  was  engaged,  and  which 
he  assumed'  when  be  took  the  employment. 


This  Is  the  only  point  made  In  regard  to  the 
evidence. 

The  rule  as  to  the  assumption  of  risk  by 
an  employe  has,  however,  no  application  un- 
der the  evidence  in  this  case.  It  is  the  duty 
of  an  employer  to  furnish  a  reasonably  safe 
place  in  which  the  employ^  may  perform  the 
work  in  which  he  is  engaged,  and  to  use  ordi- 
nary care  to  keep  the  place  reasonably  safe 
so  that  the  employe  may  not  be  exposed  to 
danger.  It  Is  true  that  the  employer  is  not 
an  Insurer  of  the  safety  of  the  employ^. 
The  measure  of  his  obligation  is  to  use  or- 
dinary care  In  seeing  that  the  place  where 
the  work  Is  being  done  Is  safe  in  the  first 
Instance,  and  to  employ  the.  same  degree  of 
care  in  continuing  to  keep  it  safe.  No  lia- 
bility is  cast  upon  the  employer  to  Indemnify 
an  employe  for  Injuries  which  are  the  ordi- 
nary risks  of  the  business  In  which  he  is  em- 
ployed. Where  a  person  undertakes  to  work 
In  a  place  where  conditions  of  danger  are 
liable  to  occur  In  the  ordinary  prosecution  of 
the  work,  where  he  has  knowledge  of  such 
dangers,  or  his  facilities  for  seeing  or  dis- 
covering them  are  just  as  good  as  those  of 
his  employer,  and  he  undertakes  the  employ- 
ment, or  continues  In  the  work  with  the 
knowledge  or  opportunity  for  ascertaining 
those  dangers,  be  is  in  law  deemed  to  assume 
the  perils  Incident  to  the  employment,  and 
cannot  look  to  the  employer  for  indemnifica- 
tion for  injuries  resulting  therefrom.  But 
this  rule  of  assumption  of  risk  has  no  applica- 
tion where  the  dangers  are  not  obvious,  where 
they  are  known  to  the  employer  and  not  to 
the  employe,  or  where,  in  tiie  exercise  of 
ordinary  care,  the  conditions  of  peril  might 
have  been  discovered  and  removed  by  the  em- 
ployer.   . 

In  the  case  under  consideration,  while  in 
the  ordinary  transaction  of  the  work  a 
dangerous  condition  at  the  top  of  the  sloite 
might  sometimes  occur,  after  the  face  of  the 
hill  was  blasted,  this  was  not  obvious  to  the 
men  working  at  the  base.  No  Inspection  or 
observance  from  that  point  could  have  dis- 
closed it  It  was  not  the  duty  of  the  plain- 
tiff to  go  to  the  top  of  the  hill  and  discover 
this  condition.  A  dangerous  condition  being 
liable  to  arise  there  from  the  blasting,  which 
would  not  be  observable  by  the  workmen  at 
the  base,  and  which  could  only  be  disclosed 
by  inspection  at  the  top  of  the  hill,  It  was 
the  duty  of  the  defendant,  in  the  exercise 
of  ordinary  care  towards  the  safety  of  Its 
employes,  to  have  made  such  Inspection. 
This  duty  was  recognized  by  it  and,  for  the 
purpose  of  discharging  It  and  determine 
whether  the  top  of  the  bill  was  safe  or  not. 
Its  general  and  assistant  foreman  both  made 
an  inspection  of  it,  and  both  discovered  that 
its  condition  was  such  as  to  be  an  Impendlns 
danger  to  the  men  below.  The  plain  legal 
duty  of  the  general  foreman,  as  represent- 
ing the  defendant  in  the  discharge  of  bis 
duty  to  its  employes,  was  to  have  removed 
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the  clanger.  This  could  have  been  readily  ac- 
complished by  prjing  the  moss  down  the 
bank  with  bars.  Instead  of  doing  this,  the 
foreman  concluded  "to  take  a  chance."  The 
law  does  not  permit  aa  employer  to  take  any 
chances  as  to  the  safety  of  his  employes.  As 
disclosed  here,  the  defendant  neglected  to 
take  the  ordinary  care  which  the  law  re- 
quires shall  be  exercised  in  providing  a  safe 
place  for  employes  to  work.  It  was  gross 
negligence  for  defendant  to  take  the  chances, 
and,  they  having  gone  against  it,  the  defend- 
ant was  clearly  liable  to  plaintiff  for  the 
result  of  the  injuries  suffered  by  him  thereby. 
There  is  nothing  in  Thompson  v.  Cali- 
fornia Const.  Co.,  148  Cal.  35,  82  Pac.  367, 
cited  by  appellant,  sustaining  its  claim  that 
the  evidence  in  this  case  showed  an  assump- 
tion by  plaintiff  of  the  danger  of  injury  by 
a  fall  of  the  bank.  In  the  case  cited  the 
danger  of  a  faU  of  rock  from  the  face  of  the 
quarry  was  as  obvious  to  the  employe  as 
to  the  employer,  and  it  was  not  claimed  there 
that  the  defendant  had  not  taken  pn^er  pre- 
caution to  prevent  the  rock  from  falling. 
In  the  case  here,  danger  from  the  fall  of  the 
bank  was  not  only  not  known  or  obvious  to 
the  plaintiff,  but  its  dangerous  condition  was 
known  to  the  defendant,  and  no  precautions 
were  taken  by  it  to  prevent  its  fall  after 
*  discovery  of  the  conditions.  In  the  case 
cited,  under  the  evidence,  the  rule  of  assump- 
tion of  risk  was  properly  applied.  It  is  In- 
applicable here  as  the  facts  show  that  the 
dangerous  condition  was  solely  known  to  the 
defendant,  and,  this  being  true,  it  was  its 
absolute  duty  to  have  protected  the  plaintiff 
against  the  danger  by  removing  it. 

Complaint  is  made  of  various  instructions 
to  the  Jury.  The  court  read  to  the  Jury 
some  of  the  subdivisions  of  section  2061  of 
the  Code  of  Civil  Procedure,  which  that  sec- 
tion provides  are  to  be  given  to  a  Jury  "on 
all  proi)er  occasions."  Appellant  complains 
particularly  of  the  giving  of  that  subdivision 
which  declares  "that,  if  weaker  or  less  satis- 
factory evidence  is  offered  when  it  appears 
that  stronger  or  more  satisfactory  was  with- 
in the  power  of  the  party,  the  evidence  of- 
fered should  be  viewed  with  distrust."  This 
instruction,'  like  some  others  contained  in 
the  Code  section  referred  to,  has  been  criti- 
cised by  this  court  as  being  an  intrusion  on 
the  province  of  the  jury  to  exclusively  deter- 
mine the  weight  and  effect  to  be  given  to  the 
evidence  In  any  case  presented  to  them,  and 
the  giving  of  it  Is  particularly  deprecated  In 
criminal  cases.  People  v.  Cuff,  122  Cal.  589, 
55  Pac.  407.  In  that  case  the  advisability  of 
not  giving  it  at  all  in  criminal  cases  is  sug- 
gested. A  similar  suggestion  is  applicable 
to  civil  cases.  As  formulated  in  the  Code 
subdivision,  the  instruction  is  but  a  mere 
commonplace  rule  which  an  intelligent  Jury 
will  recognize,  and  apply  when  the  evidence 
in  the  case  calls  for  its  application,  without 
any  suggestion  by  the  court  on  the  subject. 
This,  however,  furnishes  no  reason  why  the 


giving  of  It  should  be  held  harmless  when- 
ever the  existence  of  a  proper  occasion  for 
giving  it  is  questioned,  any  more  than  it 
shonld  be  held  error  always  to  give  It  be- 
cause It  may  be  an  invasion  of  the  province 
of  the  jury.  Like  .other  instructions  in  a 
case,  error  In  giving  it  cannot  be  insisted  on 
unless  it  appears  to  have  been  prejudicial  to 
the  party  complaining  of  it.  Nothing  of  the 
kind  appears  here.  The  Jury  were  told  that 
they  were  to  view  with  distrust  the  offer  of 
weaker  or  less  satisfactory  evidence  when  it 
appeared  that  stronger  or  more  satisfactory 
evidence  was  "within  the  power  of  the  party" 
to  produce.  It  was  shown  in  evidence  by  the 
defendant,  in  connection  with  the  testimony 
of  the  foreman  on  the  matter  of  warning  the 
plaintiff  and  the  four  oUiers,  that  defendant 
bad  endeavored  to  obtain  the  presence  of 
these  four  men  as  witnesses  but  could  not 
find  them.  Hence  the  evidence  showed  that 
the  conditions 'under  which  the  Jury,  on  the 
theory  of  the  appellant,  might  have  applied 
the  Instruction  so  as  to  distrust  the  testi- 
mony of  the  foreman  about  the  warning,  did 
not  arise  in  the  case.  It  did  not  appear  that 
it  was  within  the  power  of  the  defendant 
to  produce  these  other  witnesses ;  but,  on  the 
contrary,  it  actually  appeared  that  it  was 
not  in  defendant's  power  to  do  so. 

The  court  instructed  the  Jury  that:  "It 
Is  the  duty  of  the  master  to  give  warning  to 
an  inexperienced  servant  of  nnnsual  and 
hidden  dangers  of  which  the  master  is  aware, 
and  of  which  the  servant  to  the  master's 
knowledge  is  ignorant  Therefore,  if  you  find 
from  the  evidence  that  the  plaintiff  herein 
was  inexperienced  as  a  pitman,  and  the  de- 
fendant was  aware  of  the  dangerous  con- 
dition of  the  bank,  and  knew  of  plalntifTa 
inexperience,  it  was  defendant's  duty  to  warn 
plaintiff  of  such  dangerous  bank."  There 
is  no  question  but  that  the  general  principle 
of  law  was  correctly  given  in  this  instruc- 
tion; but  it  is  claimed  that  it  was  inappli- 
cable because  there  was  no  evidence  that 
plaintiff  was  inexperienced  abont  the  dangers 
to  be  apprehended  in  the  work  to  which  he 
was  assigned,  or,  if  he  was,  that  the  defend- 
ant bad  any  knowledge  of  It.  Whether  this 
is  true  or  not  we  do  not  consider  of  any  Im- 
portance. Under  the  unquestioned  evidence 
in  the  case,  the  instruction  was  more  favor- 
able to  the  defendant:  than  It  was  to  the 
plaintiff,  as  the  right  of  the  plaintiff  to  re- 
cover should  not  have  been  limited,  under  the 
evidence  in  the  case,  upon  the  fact  whether 
he  was  experienced  or  inexperienced  In  the 
work.  While  it  Is  the  duty  of  the  master  to 
Inform  an  inexperienced  servant  of  any  dan- 
ger to  be  apprehended  In  conducting  a  par- 
ticular employment  in  which  he  is  engaged, 
and  of  which  the  master  has  knowledge, 
but  which  may  not  be  known  or  understood 
by  the  servant,  his-  paramount  duty  to  his 
servant,  whether  inexperienced  or  experi- 
enced, is  to  use  due  care  and  diligence  to 
keep  the  place  of  employment  in  safe  con- 
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ditlon  80  that  each  servants  may  not  be  ex- 
posed to  unusual  and  unreasonable  risks. 
A  servant  wbo  has  had  experience  In  an  em- 
ployment, and  has  notice  and  knowledge 
of  the  dangers  incident  to  the  ordinary  course 
of  the  work,  and  who  .undertakes  the  em- 
ployment or  continues  to  perform  it  with 
the  knowledge,  assumes  the  risk  of  injury. 
But  the  fact  that  a  servant  is  experienced, 
or  that  an  Inexperienced  servant  has  notice 
of  perils  ordinarily  incident  to  the  employ- 
ment, does  not  relieve  the  master  of  the 
duty  to  protect  both  from  risks  which  are 
not  natural  and  ordinary  Incidents  to  the 
conduct  of  the  business,  and  which  could 
bare  l)een  removed  by  the  exercise  of  due 
diligence.  The  evidence  In  the  case  at  bar 
shows  that  danger  of  the  fall  of  the  bluff 
was  not  an  ordinary  peril  of  the  employment, 
nor  as  obvious  to  the  employ^  as  to  his 
employer.  On  the  contrary,  it  was  one  un- 
known to  the  plaintiff  and  known  as  a  fact 
to  the  defendant  It  was  an  Imminent  dan- 
ger when  discovered  and  could  readily  have 
been  removed,  and  it  was  the  afflrmative  duty 
of  the  defendant  to  have  done  so  and  not 
leave'  it  to  Imperil  the  men  below,  and  It 
owed  this  absolute  duty  to  the  plaintiff 
whether  he  was  an  experienced  or  inexperi- 
enced employ^.  So  that  the  plaintiff  hav- 
ing a  right  to  recover  under  the  evidence, 
whether  an  experienced  or  an  Inexperienced 
employe,  the  limitation  on  his  right  to  do  so 
under  this  particular  Instruction,  only  if  the 
Jury  found  that  be  was  Inexperienced,  and 
had  not  been  warned  of  the  danger,  cannot 
be  complained  of  by  defendant,  as  the  In- 
struction was  not  prejudicial  to  it,  but,  on 
the  contrary,  to  the  plaintiff. 

The  appellant  attacks  several  other  instruc- 
tions given  by  the  court ;  but  we  do  not  feel 
called  upon  to  review  them  particularly. 
While  parts  of  some  of  them  may  be  subject 
to  criticism,  when  taken  separately,  still,  tak- 
ing the  instructions  as  a  whole,  as  the  Jury 
necessarily  did,  they  correctly  stated  the  law 
applicable  to  the  evidence  in  the  case. 

The  judgment  and  order  are  affirmed. 

We  concur:   MELVIN,  J.;  HENSHAW,  J. 


(169  Cal.  ST) 

LOS  ANGELES  COUNTY  v.  HANNON  et  al. 

(L.  A.'  2,497.) 

(Supreme  Court  of  California.     Dec.  27,  1910. 

Rehearing  Denied  Jan.  26,  1911.) 

1.  Deeds  ({  38*)— Vauditt— Suiticienct  or 

Desckiption. 

A  deed  is  not  to  be  held  void  for  uncer- 
tainty, if  by  any  reasonable  construction  it  can 
be  made  available,  and  unless  it  is  apparent 
from  its  face  that  the  intent  of  the  grantor  as 
to  the  property  conveyed  is  so  uncertain  that  it 
la  incapable  of  being  made  certain  by  resort 
to  extraneous  facta. 

[Ekl.  Note.^For  other  cases,  see  Deeds,  Cent. 
Dig.  165;   Dec  Dig.  S  38.*1 


2.  Deeds  (§  100*)— Validitt— SoFTirwucr  of 
Description. 

Where  there  is  no  patent  ambiguity  ap- 
peariDK  on  the  face  of  a  deed,  but  the  descrip- 
tion of  the  land  as  lying  l>etween  two  lines  of 
railroad  and  from  their  juoctiou  at  a  certain 
depot  to  a  specified  avenue  tends  to  create  an 
uncertainty  because  of  the  existence  of  two 
junctions  of  the  railroad  and  because  there  is 
no  junction  at  the  immediate  point  stated,  the 
grantor's  intent  may  be  sought  for  by  consid- 
eration of  tbe  facts  surrounding  the  iwrties 
when  the  instrument  was  made. 

[Eli.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  S  239;   Dec.  Dig.  {  100.»] 

3.  Deeds  (|  192*)— Presumptions— Intent  of 
Gbantob  in  Deed. 

It  is  to  be  presumed  from  tbe  making 
of  a  deed  that  the  grantor  intended  to  convey 
some  property  by  it. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  §  192.*] 

4.  Deeds  (|    114*)— Constbuction— Premises 
Conveyed^"  At." 

A  deed  conveyed  a  strip  of  land  on  either 
side  of  the  center  line  of  a  railroad  commencing 
at  a  specified  point  and  running  in  an  easterly 
direction  to  a  point  where  the  G.  cut-off  line 
diverges-  from  the  old  railroad,  running  thence 
easterly  along  tbe  center  line  of  both  lines  oC 
railroad  to  their  intersection  with  the  easterly 
line  of  tbe  Rancho  San  Pascuals,  and  also  all 
the  land  lying  between  the  two  lines  of  railway 
from  their  junction  at  Garvanza  depot  to  Pasa- 
dena avenue,  where  such  avenue  lies  between 
such  railway  lines.  There  were  two  junctions 
of  the  cut-off  and  the  main  line;  the  easterly 
one  being  at  the  intersection  of  the  easterly  • 
line  of  the  Rancho  San  Pascuals,  and  the  other 
being  a  considerable  distance  west  of  the  de- 
pot mentioned,  but  much  nearer  to  it  than  tbe 
easterly  junction,  and  situated  in  the  territory 
known  as  Garvanza,  while  tbe  easterly  junction 
was  situated  in  another  territory.  Held,  that 
in  view  of  the  fact  that  the  westerly  junction 
was  in  the  same  territory  as  the  Garvanza  de- 
pot and  nearer  to  it,  and  that  the  easterly  junc- 
tion was  referred  to,  in  the  deed  immediately 
previous  to  the  reference  to  the  junction  as 
Garvanza  depot,"  as  the  "intersection  near  the 
easterly  line  of  the  Rancho  San  Pascuals."  and 
the  fact  that  tbe  word  "at,"  when  applied  to  a 
place,  is  not  definitely  locative,  but  primarily 
expresses  the  relation  of  presence,  nearness  in 
place,  or  time  or  direction  toward,  the  descrip- 
tion of  tbe  land  lying  l)etweeu  the  two  lines 
of  railway  from  their  junction  at  "Garvanza 
depot,"  etc.,  will  be  deemed  to  refer  to  the  west- 
erly junction  of  the  railway  line  and  to  convey 
the  land  bounded  by  the  triangle  formed  by  the 
two  lines  of  railway  west  of  Pasadena  avenue. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  f  114.* 

For  other  definitions,  see  Words  and  Phraaea, 
vol.  1,  pp.  593-599;   vol.  8,  p.  7585.] 

5.  Quieting  Tttle  (|  10*)— Persons  ENTxrutD 
TO  Relief— Owner  op  Equitable  Title. 

An  action  to  quiet  title  cannot  be  main- 
tained by  the  holder  of  an  equitable  title  against 
one  holding  the  legal  title. 

[Ed.  Note.— For  other  cases,  see  Qnietiiic  Ti- 
tle, Dec  Dig.  {  10.*] 

6.  Deeds  (|  111*)  —  Conbtrdotio?!- Bbtates 
Conveyed — E>(}uitable  Estates. 

G.  contracted  with  R.  and  another  to  sell 
them  certain  property  and  to  convey  it  to  them 
or  to  such  persons  as  they  might  request,  and 
that  on  receipt  of  the  price  specified  that  be 
would  convey  to  R.  and  the  other  whatever 
"balance  might  remain  after  deducting  lots  con- 
veyed by  G.  under  the  contract.     R.  deeded  te 
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0.  numeroas  lots,  including  four  lots  in  ques- 
tion in  trust  for  persons  to  whom  R.  bad  sold 
or  agreed  to  convey  such  property.  Subse- 
quently G.  and  R.  deeded  land  including  the  tour 
lots  to  M.  Afterwards  G.  made  a  de«d  to  R. 
of  all  the  land  which  was  agreed  to  be  con- 
veyed by  the  original  agreement  except  the 
lands  expressly  exempted  by  the  terms  thereof. 
Subsequently  C  deeded  the  lots  in  question  to 
H.  held,  that  the  deed  from  R.  to  G.  only 
transferred  the  equitable  right  which  R.  had 
under  his  contract  with  O.,  the  legal  title  then 
being  in  G.,  and.  G.  joined  by  R.  having  con- 
veyed the  legal  title  to  M..  C.'s  deed  to  H. 
transferred  merely  the  equitable  title  in  the  lots 
conveyed  which  he  had  received  from  R..  such 
deed  not  bein;;  nffectfd  by  the  last  deed  of  G. 
to  R..  G.  having  already  conveyed  the  lepal 
title  to  M.,  ond  such  l«Rt  deed  to  R.  expressly 
exempting  portions  of  the  property  which  had 
been  previously  conveyed  at  the  request  of  U. 
under  the  contract 

IKd.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  i  111.*] 

In  Bniik.  Appeal  from  Superior  Court, 
Los  Augeles  Couuty;  Frederick  VV.  Houser, 
Judge. 

Action  by  the  County  of  Los  Angeies 
against  Joseph  E.  Ilnnnon  and  others.  From 
a  judgment  for  plaintiff  and  an  order  deny- 
ing a  new  trial,  defendants  appeal.    Atflrmed. 

Haas,  Garrett  &  Dunulgun  and  McNutt. 
McNutt  &  Ilnnnon,  for  appellants.  J.  D. 
Fredericks.  Dist.  Atty..  and  Hartley  Sliaw, 
Chief  Deputy  Dist  Atty.,  for  respondent 

LORIGAN,  J.  This  action  was  brought  to 
quiet  title  to  a  tract  of  Inivd  In  Los  Angeles 
county.  Plainllfr  hud*  judgment  and  defend- 
ants ap|)pul  therefrom  and  from  an  order  de- 
nying their  motion  for  a  new  trial. 

All  parties  asserted  title  to  the  property 
from  a  common  grautor.  Andrew  Glassell; 
the  plaintiff  citiiming  under  a  deed  made  by 
said  Glassell  and  one  Rul|)h  Rogers  to  I).  .Mc- 
Cool.  This  deed  to  McCool  described  some 
proiierty  not  involved  In  this  action;  hut, 
as  the  whole  description  nmst  to  some  extent 
be  examiiiefl  In  determining  the  meanin.; 
of  the  description  of  the  particular  property 
involved  here,  the  entire  description  Is  set 
forth  and  Is  as  follows:  "Heing  a  strip  of 
land  thirty  (.SO)  feet  in  width  on  either  side 
of  a  center  line  of  what  is  now  known  as  the 
California  Central  Railway,  commencing  at 
a  point  In  the  center  of  San  Rafael  avenue, 
where  wild  railwa.v  crosses  said  street,  ac- 
cording to  a  map  of  the  town  of  Garvanza, 
now  on  file  in  the  ottlce  of  the  county  record- 
er of  I.OS  Angeles  county,  state  of  California, 
In  book  9,  of  miscellaneous  records,  pages  45 
and  40,  and  running  thence  In  an  easterly 
direction  along  the  center  line  of  said  rail- 
way to  the  point  on  said  center  line  where 
the  Garvanza  cut-off  line  diverges  from  the 
oristnal  center  line  of  the  old  San  Gabriel 
Tnlley  Railroad,  running  thence  easterly 
along  the  center  lines  of  both  the  above  lines 
of  railroad  to  their  Intersection  with  the 
easterly   line  of   the  Rnncho   Snn   Pnsciials. 


and  to  said  easterly  line  of  said  rancho. 
Also  all  of  the  land  Iving  bettceen  the  two 
Hne«  of  said  railwav  from  their  ftmction  at 
(Jarvanza  depot  to  Pasadena  a/venue,  where 
taid  averme  lies  between  said  railway  lines," 
It  Is  with  reference  to  this  particular  de- 
scription In  the  deed,  which  we  have  itali- 
cised, that  the  principal  controversy  In  this 
case  arises:  the  claim  of  appellants  being 
that  the  deed  is  Told  for  uncertainty  in  the 
description. 

As  far  as  the  description  on  the  face  of 
the  AeM  is  concerned,  it  is  quite  apparent 
there  is  no  uncertainty  in  It  It  describes  a 
triangular  tract  of  land  having  for  Its  boun- 
daries two  lines  of  railway  and  Pasadena 
avenne.  In  order  to  apply  the  description 
in  the  deed  to  the  land  in  controversy,  and 
as  described  in  the  complaint  the  plaintiff 
Introdnced  a  map  showing  the  location  of 
the  lines  of  railroad  and  Pasadena  avenue, 
the  essential  features  of  which  map  are  pro- 
duced here  on  a  smaller  scale: 


It  win  be  observed  that  on  this  map  there 
are  two  junctions  of  the  lines  of  railways 
mentioned  in  the  deed,  one  lying  to  the  east, 
the  other  to  the  west  of  Pasadena  avenue, 
and  that  there  are  two  different  triangular 
tracts  of  land  bounded  by  the  railways  and 
said  avenue.  It  was  stipulated  that  the  Gar- 
vanza depot  was  not  located  at  either  point 
of  junction  of  said  railways,  but  was  lo- 
cated at  the  point  indicated  on  the  diagram 
above,  and  that  the  map  as  to  railways,  ave- 
nne. and  location  of  depot  presents  the  sit- 


•For  othflr  eases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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nation  as  It  existed  when  the  deed  to  McCool 
under  which  plaintlil  claims  was  made.  It 
is  admitted  by  appellants  that  the  tract  west 
of  Pasadena  avenue  embraces  the  land  rela- 
tive to  which  this  action  is  brought,  tout  It 
is  Insisted  that  as  the  map  introduced  in 
aid  of  locating  the  land  as  described  In  the 
deed  shows  that  one  of  the  calls  therein — 
the  Junction  of  the  railways — cannot  be  de- 
termined by  reference  to  the  Garvanza  de- 
pot, and  hence  the  description  in  the  deed  ap- 
plies equally  well  to  the  two  triangular 
tracts  of  land  on  either  side  of  Pasadena 
avenue  and  similarly  bounded,  a  patent  am- 
biguity is  created  to  which  parol  evidence 
could  not  be  addressed,  and  therefore  the 
deed  was  void  for  uncertainty  in  its  descrip- 
tion. It  is  further  insisted,  if  this  contention 
Is  not  correct,  that  the  description  in  the 
deed  applies  to  the  eastern  and  not  to  the 
western  triangular  piece  Involved  in  this 
suit. 

There  can  be  no  doubt  that  where  a  deed 
shows  on  its  face  an  indefinite  description  of 
property,  or  where  the  description  contained 
in  it  is  so  Imperfect  that  with  the  aid  even  of 
surrounding  circumstances  a  court  is  unable 
to  say  what  particular  laud  Is  intended  to 
be  conveyed,  the  deed  must  be  declared  void 
for  uncertainty.  In  the  case  at  bar,  howev- 
er, there  is  no  uncertainty  of  description  on 
the  face  of  the  deed.  The  uncertainty  arose 
from  the  production  of  the  map  in  an  effort 
to  identify  the  land  described  In  the  deed. 
There  was  no  patent  ambiguity  appearing 
on  the  face  of  the  deed,  but  a  latent  ambigu- 
ity arising  from  parol  evidence — the  produc- 
tion of  the  map — containing  two  Junctions  of 
the  railway,  and  there  can  be  no  question 
that  under  such  circupistances  extrinsic  evi- 
dence is  properly  admitted  to  explain  such 
latent  ambiguity  and  show  which  Junction 
was  meant 

A  deed  is  only  void  for  uncertainty  where 
it  is  apparent  from  its  face  that  the  intention 
of  the  grantor  as  to  the  property  conveyed 
is  so  uncertain  that  it  is  Incapable  of  being 
made  certain  by  resort  to  extraneous  facts. 
When,  however,  the  description  only  tends  to 
create  an  uncertainty  as  to  what  property 
the  grantor  meant  to  convey  by  it,  his  in- 
tention may  be  sought  for  by  a  consideration 
of  all  the  facts  surrounding  the  parties  when 
the  instrument  was  made.  The  court  will 
take  these  facts  into  consideration  so  as  to 
place  itself  in  the  situation  of  the  parties 
and  determine,  if  possible,  therefrom  the 
Identity  of  the  land  which  was  meant  to  be 
conveyed  by  the  description  used. 

The  general  rules  in  that  respect  are  well 
settled.  "A  deed  is  not  to  be  held  void  for 
uncertainty  if  by  any  reasonable  construction 
It  can  be  made  available.  Parol  evidence 
cannot  be  admitted  to  contradict  or  control 
the  language  of  a  deed,  but  latent  ambigui- 
ties may  be  explained  by  such  evidence,  and 
the  technical  terms  of  art.     Facts  existing 


at  the  time  of  the  conveyance,  and  prior 
thereto,  may  be  proven  by  parol  evidence, 
with  a  view  of  establishing  a  particular  line 
as  being  the  one  contemplated  by  the  par- 
ties, when  by  the  terms  of  the  deed  such  line 
is  left  uncertain."  3  Washburn  on  Real  Prop- 
erty (6th  Ed.)  i  2320.  In  1  Jones  on  Real 
Property  (1st  EM.)  i  323,  the  author  says: 
"A  deed  will  not  be  declared  void  for  uncer- 
tainty if  it  is  possible  by  any  reaspnable 
rule  of  construction  to  ascertain  from  the 
description,  aided  by  extrinsic  evidence,  what 
property  it  was  intended  to  convey.  The  of- 
fice of  a  description  is  not  to  identify  the 
land,  but  to  furnish  the  means  of  identifi- 
cation. The  description  will  be  liberally  con- 
strued to  afford  the  basis  of  a  valid  grant" 
Our  own  court  has  declared  In  Stanley  ▼. 
Green,  12  Cal.  148,  that:  "The  law  will  not 
declare  the  instrument  void  for  uncertainty 
until  it  has  been  examinoi  with  all  the  light 
which  contemporaneous  'acts  may  furnish. 
If  these  render  the  intention  clear  and  the 
words  of  the  Instrument  are,  by  fair  ren- 
dering, susceptible  of  a  construction  to  up- 
hold such  intention,  then  they  will  be  so  con- 
strued and  the  instrument  enforced."  So  for 
the  purpose  of  explaining  and  removing  any 
latent  uncertainty  in  a  description  "the  court 
will  place  itself  as  nearly  as  possible  in  the 
position  of  the  parties  when  the  instrument 
was  executed,  and  will  consider  the  origin 
and  sources  of  its  derivation,  all  the  attend- 
ant surrounding  clrcuiQstances  or  the  exist- 
ing state  of  facts,  the  situation  of  the  parties 
and  of  the  property,  or  the  condition  or  state 
of  things  granted  at  the  time,  the  state  of 
the  country,  and  generally  all  sources  of  in- 
quiry, naturally  suggested  by  the  description, 
or  which  may  have  acted  upon  the  minds  of 
the  parties."     13  Cyc.  607,  eO& 

Under  the  rule  announced  parol  evidence 
was  Introduced,  and,  though  in  some  particu- 
lars conflicting,  certain  facts,  among  others, 
must  in  support  of  the  conclusion  of  the 
court  that  the  description  in  the  deed  em- 
braced the  tract  of  land  west  of  Pasadena 
avenue  and  between  the  railways  be  taken 
as  established.  It  was  shown  (which  does 
not  appear  on  the  map  introduced  in  evi- 
dence or  on  the  foregoing  diagram)  that 
there  was  a  deep  and  wide  arroyo  or  gully 
known  as  the  "Arroyo  Seco"  lying  between 
the  two  points  of  the  Junction  of  the  rail- 
ways. This  arroyo  was  between  Garvanza 
depot  and  the  eastern  Junction  of  the  rail- 
ways; the  depot  being  west  of  the  arroyo 
and  distant  about  1,000  feet  from  the  west- 
ern Junction  of  the  roads  and  some  2,000 
feet  from  their  eastern  Junction.  When  the 
deed  was  made  the  territory  to  the  west  of 
the  "Arroyo  Seco"  was  known  by  the  name 
of  "Garvanza,"  and  the  western  Junction  of 
the  railways  was  located  in  the  territory  so 
generally  designated.  This  name  "Garvanza" 
was  not  applied  to  any  territory  lying  east  of 
the  Arroyo  Seco  in  which  the  eastern  June- 


Digitized  by 


^OO 


gie 


CaL) 


LOS  ANGELES  COUNTY  v.  HANNON 


881 


tlon  was  located.  The  territory  or  nelghbor- 
bood  near  which  this  eastern  Jonction  was 
located  was  known  generally  as  "Lincoln 
Park."  It  will  be  observed,  too,  from  the 
description  of  the  other  property  cony«yed 
in  the  deed  immediat^y  before  the  descrip- 
tion here  involved,  that  when  occasion  is 
bad  to  designate  the  eastern  Junction  of  the 
railways  it  is  referred  to  as  "their  intersec- 
tion near  the  easterly  line  of  the  Bancho 
San  Pascuals." 

It  is  to  be  presumed  from  the  making  of 
a  deed  that  a  grantor  intended  to  convey 
some  property  by  it,  and  tliat  presumption 
is  to  be  indulged  in  here  and  all  proper  evi- 
dence considered  and  all  inferences  and  de- 
ductions therefrom  to  be  indulged  in  to  make 
the  instrument  effective  for  that  purpose. 
The  only  trouble  with  the  description  in  the 
deed  under  consideration  arises  from  the  call 
for  a  Junction  of  the  railways  "at  Garvauza 
depot"  as  part  of  the  description  of  the  prop- 
erty conveyed.  It  appears  that  there  was  no 
such  Junction  at  Garvanza  depot  Itself.  If 
that  call  must  be  construed  as  absolutely  loca- 
tive of  the  Junction  referred  to,  it  is  beyond 
doubt  a  false  call  and  would  have  to  be  re- 
jected, as  it  is  conceded  that  there  is  no 
Junction  "at  Garvanza  depot"  Rejecting 
this  call  as  false,  the  effect  would  be  that 
there  -would  be  nothing  in  the  deed  which 
would  indicate  which  Junction  of  the  rail- 
ways was  meant,  wbether  the  western  or  the 
eastern  Junction,  and  hence  the  deed  would 
be  void  for  uncertainty,  a  conclusion  which 
must  not  I>e  reached  if  a  different  one  can 
be  adopted. 

But  the  word  "at,"  when  applied  to  the 
place  or  location  of  an  object,  is  not  treated 
as  definitely  locative.  Webster,  defining  the 
word  "at,"  declares:  "Primarily  this  word 
expresses  the  relation  of  presence,  nearness 
In  place  or  time,  or  direction  toward.  •  •  • 
It  is  less  definite  than  in  or  on.  At  the 
bouse  may  be  in  or  near  the  bouse."  In  3 
Bncy.  of  Law  (2d  Ed.)  167,  it  is  said:  "At, 
used  in  reference  to  time  or  place  has  fre- 
quently the  sense  of  near."  A  railroad  was 
authorized  by  its  charter  to  intersect  an- 
other railroad  "at  Charlotte,"  and  it  was 
held  that  an  intersection  a  thousand  yards 
outside  Charlotte  satisfied  the  requirement; 
the  court  saying:  "The  word  'at,'  when  used 
in  reference  to  place,  frequently  means  in 
or  within,  bnt  not  always.  It  sometimes  de- 
notes nearness  or  proximity.  That  is  its  pri- 
mary significance,  and  it  is  less  definite  thon 
in  or  on.  At  the  bouse  may  be  in  or  near  the 
house.  Its  significance  would  geiierally  be 
controlled  by  the  context  and  attending  cir- 
cumstances, if  any,  denoting  the  precise 
sense  In  which  it  Is  used."  Purlfoy  v.  Rich- 
mond, etc.,  B.  Co.,  108  N.  C.  100,  12  S.  B.  741. 
A  tract  of  land  near  the  terminus  of  a  rail- 
road was  held  exempt  under  a  statute  ex- 
empting certain  lands  "at"  the  terminus;  the 
court  considering  the  matter  saying:  "The 
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word  'at'  is  somewhat  indefinite;  It  may 
mean  in,  or  within,  •  *  •  or  it  may  mean 
near.  Its  primary  idea,  the  lexicographer 
says,  is  nearness,  and  it  is  less  definite  than 
In  or  on."  State  v.  Receiver,  etc.,  38  N.  J. 
Law,  290,  302.  See,  also,  Rogers  v.  Gallo- 
way, etc..  CoUege,  64  Ark.  627,  44  S.  W.  454, 
3&  L.  R.  A.  636;  MInter  v.  State,  104  Ga. 
743.  30  S.  E.  969;  BarUett  v.  Jenkins.  22  N. 
H.  53;  West  Chicago,  etc.,  Co.  v.  Manning, 
70  lU.  App.  239.  Other  authorities  to  the 
same  effect  might  be  cited,  but  it  is  unneces- 
sary, as  the  rule  annou'nced  Is  hardly  open 
to  question. 

Now  applying  this  rnle  as  announced,  and 
taking  the  word  "at"  as  having  the  primary 
meaning  of  nearness,  and  also  that  it  is  a 
relative  term,  the  signification  of  which  is 
to  be  determined  by  taking  into  considera- 
tion' the  circumstances  surrounding  and  at- 
tending its  use,  and  the  meaning  of  the  ex- 
pression "at  Garvanza  depot"  in  referring 
to  a  Junction,  can  be  reasonably  construed 
OB  applying  to  the  western  Junction  of  the 
railways. 

It  must  be  assumed  that  the  parties  to  the 
deed  knew  the  conditions  of  the  locality 
when  the  conveyance  was  made.  They  had 
a  Junction  of  the  railroads  in  view  or  it 
would  not  have  been  referred  to.  If  there 
were  no  other  Junction  save  the  one  west  of 
Pasadena  avenue,  there  could  be  no  ques- 
tion but  that  the  reference  to  a  Junction  "at 
Garvanza  depot"  would  be  held  to  mean  that 
Junction.  This  would  follow  under  the  rule 
that  tbe  word  "at"  is  merely  indicative  of 
nearness,  and  we  think  this  signification  was 
properly  given  to  it  by  tbe  trial  court,  as  the 
Garvanza  depot  was  much  nearer  to  the 
western  Junction  than  tbe  eastern,  and  was 
in  the  same  territory  as  the  western  Junc- 
tion was  situated  on,  and  It  would  be  only 
natural,  when  referring  to  a  Junction  in  th« 
same  territory — Garvanza — In  which  the  de- 
pot was  situated,  to  associate  the  Junction 
with  tbe  depot  Ttds  construction  Is  all  the 
more  reasonable  and  warranted  when  we 
consider  that  the  eastern  Junction  was  not 
in  the  territory  known  as  "Garvanaa,"  bnt  In 
territory  known  as  "Lincoln  Park."  Added 
to  this  is  tbe  circumstance  that  when  tbere 
is  occasion  to  refer  to  tbe  intersection  of  tbe 
two  lines  of  railroad  at  their  eastern  Junc- 
tion, such  Junction  is  not  designated  as  "at 
Garvanza  depot,"  but  is  designated  as  the 
"intersection  near  the  easterly  line  of  the 
Rancho  San  Pascuals."  It  will  be  observed, 
too,  by  examining  the  full  description  in  tbe 
deed,  that  this  description  of  the  eastern 
Junction  is  found  Immediately  preceding,  and 
by  but  a  few  lines,  the  description  here  in 
question,  and  yet,  when  we  come  to  this  later 
description  where  tbe  Junction  of  these  rail- 
roads is  again  referred  to,  it  Is  mentioned  as 
a  Junction  "at  Garvanza  depot"  It  is  liard- 
ly  possible  that.  If  this  last  reference  to  o 
Junction  was  intended  to  be  to  the  same 
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Junction  as  preyloasly  described,  the  person 
drafting  tbe  deed  would  hare  in  anch  a  brief 
space  of  time  Indulged  In  such  a  variety  of 
expression  to  describe  it  This  difference  in 
expression  as  to  tbe  location  of  tbe  separate 
junctions  of  these  railroads  was  a  potent 
circumstance  warranting  tbe  conclusion  that 
as  the  first  description  undoubtedly  referred, 
to  the  eastern  Junction,  the  subsequent  Im- 
mediate reference  to  a  Junction  by  different 
description  must  mean  another  junction,  and, 
necessarily,  the  only  other  junction  known 
to  exist,  namely,  the  western  Junction. 

Under  the  evidence  and  the  reasonable  de- 
ductions to  be  drawn  therefrom,  we  think 
the  trial  court  was  Justified  in  concluding 
that  there  was  no  uncertainty.  In  the  descrip- 
tion in  question,  but  that  the  reference  in 
tbe  deed  to  the  Junction  "at  Garvanza  depot" 
was  Intended  to  mean  the  western  Junction 
of  the  railroads,  and  that  the  land  intended 
to  be  conveyed  by  the  deed  was  tbe  triangu- 
lar piece  of  land  lying  to  the  west  of  Pasa- 
dena avenue  and  between  the  two  railroads. 

In  this  view  it  is  hardly  necessary  to  dis- 
cuss the  claim  of  appellants  that  the  deed 
was  Intended  to  describe  the  easterly  triangu- 
lar tract  of  land. 

Now,  as  to  tbe  other  points  on  this  appeal: 
The  appellants  W.  B.  Judson  and  Julia  N. 
Bogers  assert  title  to  all  the  block  describ- 
ed In  tbe  complaint  except  four  lots  therein. 
Their  claim,  however,  was  based  solely  on 
the  proposition  that  the  deed  to  McGool  was 
void,  and,  as  we  have  seen  that  It  was  not, 
no  further  discussion  of  tbe  claim  of  these 
particular  appellants  is  necessary. 

The  appellant  Joseph  E.  Hannon  asserts 
title  to  the  four  lots  above  referred  to  under 
a  claim  that,  conceding  tbe  deed  to  McCool 
to  be  valid,  appellant  is  nevertheless,  the 
owner  of  tbe  four  lots  by  title  superior  to 
plaintiff.  As  to  this  claim:  It  appears  that 
on  December  20,  1885,  Andrew  Glassell,  the 
then  owner  of  the  property  In  question,  made 
an  agreement  with  Ralph  Rogers  and  W.  E. 
Rogers  (which  was  immediately  recorded)  to 
sell  and  convey  the  property  in  dispute  to 
them.  Tbe  contract  provided  that  Glassell 
would  convey  the  property  to  the  Rogers  "or 
to  such  person  as  they  may  request";  that 
the  Rogers  might  negotiate  sales  of  portions 
of  the  property  and  Glassell  would  convey  to 
the  purchasers;  and  that  on  receipt  of  the 
full  consideration  specified  in  the  contract — 
$113,000 — he  would  convey  to  tbe  Rogers 
"whatever  balance  may  remain  (of  said  prop- 
erty) after  deducting  such  lots  •  •  *  as 
may  have  been  •  •  •  conveyed  by  virtue 
of  the  privilege  above  stated."  On  October 
27,  1887,  Ralph  Rogers  made  a  deed  of  trust 
to  A.  D.  Childress,  purporting  to  convey  to 
him  some  180  lots,  including  the  four  lots  In 
question.  In  trust  for  the  benefit  of  persons 
to  whom  Rogers  had  sold  or  agreed  to  con- 
vey said  property.  On  April  25.  1888,  the 
deed  from  Glassell  and  Ralph  Rogei-s  to  Mc- 


Cool was  made,  which  embraced  these  four 
lots,  and  was  tbe  commencement  of  the  title 
of  plaintiff.  On  July  12,  1888,  Glassell  made 
a  deed  to  Ralph  Rogers,  which  was  Joined 
in  by  W.  E.  Rogers.  No  particular  descrip- 
tion of  the  land  Intended  to  be  conveyed  by 
this  deed  Is  given,  but  it  is  described  as  all 
the  land  which  was  agreed  to  be  conveyed 
by  the  agreement  of  December  26,  1885,  ex- 
cept "all  the  lands  and  property  expressly 
excepted  by  tbe  terms  of  the  contract  of  De- 
cember 26,  1885."  In  1894  A.  D.  Childress 
made  a  deed  to  appellant  Hannon,  purport- 
ing to  convey  to  him  the  four  lots  In  dispute^ 
and  he  asserts  title  to  them  under  this  con- 
veyance, supported  by  the  deed  from  Glassell 
to  Ralph  Rogers  of  July  12,  1888. 

It  is  contended  by  appellant  that,  as  the 
contract  between  Glassell  and  Rogers  ante- 
dated the  deed  from  Glassell  to  McCoul,  ap- 
pellant, under  the  Childress  deed  to  himself, 
supported  by  the  conveyance  from  Glassell 
to  Rogers,  acquired  a  title  superior  to  plain- 
tiff to  these  four  lots.  This  claim  is  met  by 
the  assertion  on  the  part  of  plaintiff  that 
the  trust  deed  from  Rogers  to  Childress  Is 
void  for  various  reasons  assigned.  We  per- 
ceive no  necessity,  however,  for  discussing 
that  claim,  because  we  are  satisfied  that,  if 
the  appellant  acquired  any  title  whatever  to 
the  lots  in  question.  It  was  an  equitable  one, 
arising  solely  under  the  contract  of  sale  be- 
tween Glassell  and  the  Rogers,  which  title 
he  is  in  no  position  to  assert  In  this  action 
to  quiet  title. 

Conceding  that  the  deed  of  trust  from  Rog- 
ers to  Children  was  valid.  It  only  transfer- 
red such  right  in  the  property  as  Rogers  had 
under  his  contract  of  sale  with  Glassell, 
which  was  purely  an  equitable  right.  When 
Rogers  made  the  deed  to  Childress,  the  legal 
title  was  In  Glassell.  It  is  true  that  Glassell 
had  agreed  to  convey  the  land  to  Rogers, 
but  in  fact  he  conveyed  the  legal  title  to  the 
property  (Rogers  Joining  In  the  deed)  to  Mc- 
Cool by  the  deed  of  April  25,  188a  The  deed 
from  Glassell  to  Rogers  made  July  12,  1888, 
which  appellant  contends  operated  in  aid  of 
the  conveyance  from  Rogers  to  Cbildress,  did 
not  affect  the  situation  whatever.  Glassell 
could  not  thereby  convey  any  legal  title  to 
tbe  property,  as  he  had  already  conveyed  it 
to  McCool.  In  fact,  the  Glassell  deed  did 
not  purport  to  convey  these  lots  to  Rogers, 
but  excepted  them.  Rogers  had  Joined  In 
the  deed  from  Glassell  to  McCool.  The  only 
Interest  Rogers  then  had  was  that  acquired 
under  a  contract  of  sale  with  Glassell,  which 
provided  that  tbe  latter  might  convey  any  of 
the  property  described  in  tbe  contract  to 
such  persons  as -Rogers  might  request,  and 
the  only  purpose  of  Rogers  In  Joining  In  the 
conveyance  to  McCool  was  to  show  that  It 
was  made  at  his  request  Now  tbe  deed 
from  Glassell  to  Rogers,  made  after  the  con- 
veyance by  them  to  McCool,  was  In  satisfac- 
tion of  tbe  contract  of  December  26,  1885. 
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But  as  that  contract  provided  that  Glassell 
sbould  convey  to  Rogers  only  that  portion  of 
the  property,  which  had  not  been  conveyed 
at  the  request  of  Rogers  to  other  persons, 
and  the  deed  made  by  Glassell  to  Rogers  In 
satisfaction  of  the  contract  excepted  from  Its 
operation  all  portions  so  conveyed  at  the  re- 
quest of  the  latter.  It  is  clear  that,  as  Glas- 
sell had  previously  conveyed  to  McCooI  the 
lots  In  dispute  at  the  request  of  Rogers,  tbe 
latter  took  no  title  whatever  to  them  under 
the  deed  of  July  12,  I88S. 

It  is  apparent,  therefore,  that,  if  the  ap- 
pellant Hannon  acquired  any  interest  in  the 
lots  in  question,  it  was  purely  an  equitable 
one  under  the  contract  of  sale  between  Glas- 
sell and  Rogers.  He  has  no  legal  title  be- 
cause that  passed  to  McCool,  and  is  now 
vested  in  the  plaintiff.  The  appellant  is  not 
asserting  any  rights  under  the  contract  of 
sale.  His  answer  denies  title  in  plaintiff 
and  alleges  that  he  is  the  owner  In  fee  of 
these  four  lots.  In  effect  his  answer  is  in 
the  nature  of  a  cross-complaint  to  quiet  his 
alleged  ownership  of  this  property  in  fee. 
But  it  is  clear  that  he  is  not  such  owner; 
be  has  no  legal  title  to  It;  that  is  in  the 
plaintiff.  While  appellant  averred  in  his  an- 
swer a  legal  title,  he  proved  what  is  at  best 
an  equitable  one,  and  this  he  seeks  to  have 
quieted  against  the  legal  title  held  by  plain- 
tiff. It  is  the  settled  law,  however,  that  an  ac- 
tion to  quiet  title  cannot  be  maintained  by  the 
holder  of  an  equitable  title  against  one  hold- 
ing the  legal  title.  Von  Drachenfels  v.  Doo- 
llttle.  77  Cal.  296,  19  Pac.  518;  Tuffree  v. 
Polhemus,  108  Cal.  670,  41  Pac.  806;  Pndick- 
ar  V.  East  Riverside  I.  Dls.,  109  Cal.  29,  41 
Pac.  1024;  McDonald  v.  McCoy,  121  Cal. 
55,  53  Pac.  421;  S.  San  Bernardino  L.  &  I. 
Co.  ▼.  San  Bernardino  Nat.  Bank,  127  Cal. 
243,  69  Pac.  699.  Under  these  authorities, 
as  whatever  right  the  appellant  may  have 
acquired  under  the  contract  of  sale  to  the 
four  lots  in  question  is  purely  an  equitable 
one,  he  cannot  in  this  action  and  under  his 
pleadings  assert  It  against  the  legal  title  held 
by  the  plaintiff. 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS,  J.; 
MELVIN,  J.;   HEN  SHAW,  J. 

SHAW,  J.,  being  disqualified,  does  not  par- 
ticipate in  the  foregoing. 


(1E9  Cal.  104) 

MEIGS  T.  PINKHAM  et  al.     (L.  A.  2,403.) 

(Supreme  Court  of  California.     Dec.  30,  1910. 

Rehriaring  Denied  Jan.  28,  1011.) 

1.  Limitation  or  Actions  (|  55*)— Computa- 
tion—AccRUAii—lNjuET  TO  liANO  BY  Dis- 

CUABOE  OF   WATEB. 

Wliere  defendants   constmcted   ditches  on 
their  own  land  to  carry  away  surface  water,  no 


right  of  action  accrued  to  plaintiff,  an  adjoining 
owner,  until  actual  injury,  and  mere  anticipa- 
tion of  danger  from  the  fact  that  a  deposit  of 
silt  and  sand  on  defendants'  land  would  event- 
ually raise  it  and  cause  tbe  overflow  to  be  on 
piaintifiTs  land  did  not  give  a  cause  of  action 
against  which  limitations  ran. 

[Ekl.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  $  305 ;   Dec  Dig.  §  55.*J 

2.  Appeal  and  Ebbob  (§  843*)— Extent  of 
Review— Questions  Not  Necessaby- Lim- 
itations. 

Where  defendants  enjoined  from  maintain- 
ing a  ditch  flooding  plaintiff's  land  claimed  that 
overflows  occurred  in  certain  years,  and  that  a 
certain  statute  was  applicable,  and  tbe  evidence 
as  to  the  time  of  the  overflows  was  conflict- 
ing, and  the  court  decided  that  the  action  was 
not  barred  by  tbe  statute  pleaded  by  defend- 
ants, the  court  on  appeal  would  not  decide  the 
applicability  of  tbe  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  843.*] 

3.  Equity  (§  87*)—Laches— Applicability  of 
Statute  of  Limitations. 

As  the  statute  of  limitations  is  applicable 
to  both  legal  and  equitable  actions,  there  can 
be  no  laches  in  delaying  the  bringing  of  an 
action  _  if  It  is  brought  within  the  period  of 
limitation,  unless  there  are  some  circumstance* 
attending  the  delay  which  have  operated  to  the 
injury  of  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
IMg.  i  242;  Dec.  Dig.  i  87. •]  "*     "         »- 

Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  Samuel  E. 
Crow,  Judge. 

Action  by  Peverlll  MeIgs  against  Rufus  V. 
Plnkham  and  others.  From  a  judgment  for 
plaintiff  and  from  an  order  denying  a  new 
trial,  defendants  appeal.    Affirmed. 

Wm.  6.  Griflith  and  H.  C.  Booth,  for  ap- 
pellants. Canfield  &  Starbuck,  for  respond- 
ent. 

LORIGAN,  J.  Plaintiff  brought  this  ac- 
tion to  abate,  as  a  private  nuisance,  a  dam 
and  ditch  maintained  on  the  land  of  defend- 
ants adjoining  lands  of  plaintiff,  to  enjoin 
defendants  from  further  maintaining  them 
and  thereby  diverting  storm  waters  onto 
tbe  lands  of  plaintiff,  and  for  damages. 
Judgment  was  entered  In  favor  of  the  plain- 
tiff granting  the  injunction  as  asked,  and 
awarding  plaintiff  damages,  and  defendants 
appeal  from  said  judgment  and  from  an  or- 
der denying  their  motion  for  a  new  trial. 

Reliance  for  reversal  is  based  on  three 
grounds:  First,  it  is  claimed  that  the  evi- 
dence shows  that  plaintUTs  cause  of  action 
is  barred  by  the  statute  of  limitations;  sec- 
ond, that  plaintiff  lias  been  guilty  of  laches 
in  prosecuting  bis  action;  and,  third,  that 
tbe  injunction  granted  by  tbe  court,  if  war- 
ranted at  all,  ia  broader  tlian  the  law  au- 
thorizes. 

Tbe  general  situation  surrounding  this  lit- 
igation appears  to  be  as  follows:  The  plain- 
tiff and  defendants  own  adjoining  tracts  of 
land  near  tbe  city  of  Santa  Barbara;  plain- 
tiff owning  the  easterly  and  defendants  the 
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westerly  one.  Both  tracts  face  southeriy  to- 
ward the  Paclflc  Ocean,  the  northerly  parts 
lying  In  the  foothills  from  whence  through 
several  ravines  the  storm  waters  In  the  win- 
ter time  flow  through  the  lands  of  the  par- 
ties to  the  Paclflc  Ocean.  Immediately  back 
of  the  dividing  line  between  the  lands  of 
the  plaintiff  and  defendants  Is  situated  one 
of  these  ravines,  the  storm  waters  of  which 
In  their  ancient,  natural,  and  accustomed 
course  flow  in  a  southwesterly  direction  di- 
agonally across  the  land  of  defendants. 

In  1889  one  I.  K.  Fisher  owned  the  lands 
now  owned  by  defendants,  and  plaintiff  then 
owned  his  lands.  Fisher,  in  order  to  prevent 
the  waters  from  flowing  across  his  land  in 
the  accustomed  diagonal  course  just  men- 
tioned, constructed  a  dam  at  the  mouth  of 
the  ravine  particularly  referred  to  above, 
and  dug  a  ditch  therefrom  due  south  along 
the  west  side  of  the  division  fence  between 
bis  land  and  that  of  plaintiff,  but  on  his  side 
to  the  county  road,  and  thence  along  the 
county  road  parallel  to  the  southern  bound- 
ary of  his  land  westerly  to  an  outlet  into 
the  ocean.  As  a  result  he  carried  the  wa- 
ters at  right  angles  around  bis  land  and  by 
preventing  it  from  flowing  diagonally  across 
it  redeemed  bis  land.  In  its  original  natu- 
ral and  straight  flow  through  the  land  of 
Fisher  (which  he  subsequently  conveyed  to 
the  defendants  who  have  ever  since  main- 
tained the  dam  and  ditch),  the  storm  waters 
carried  with  them  in  suspension  sand  and 
silt  which  in  considerable  quantities  were  de- 
posited upon  the  land  of  defendants.  When 
first  constructed  by  Fisher,  the  ditch  here 
involved  i>ad  firm  sides  in  the  adobe  land 
along  the  division  fence,  but,  on  account  of 
Its  rectangular  course,  its  longer  length,  and 
lesser  average  grade  than  the  original  short- 
er and  more  direct  diagonal  course,  the  flow 
of  the  water  was  Impeded,  and  as  a  natural 
result  the  sand  and  silt  were  deposited 
quicker  and  in  larger  quantities  along  Its 
course.  To  such  an  extent  was  this  done 
that  during  the  first  flow  of  storm  water 
after  its  construction  the  ditch  filled  up  with 
sand  at  its  right  angle  turn  more  rapidly 
than  two  men  could  clear  It  out,  and,  by 
reason  of  this  impediment,  overflowed  the 
extreme  southwest  comer  of  plaintiff's  land 
with  water  and  sand.  Fisher,  however,  ex- 
erted himself  thereafter,  as  did  defendants 
after  they  acquired  the  property,  to  keep 
the  water  off  the  lands  of  plaintiff,  and  were 
so  successful  that  for  many  years  no  further 
flow  upon  plaintiff's  land  occurred.  The 
ditch,  however,  during  this  interval  of  years 
repeatedly  filled  up  and  overflowed  the  land 
of  defendants  so  that  eventually  there  was 
deposited  along  the  division  fence  on  the 
land  of  defendants  a  blanket  of  sand  which 
raised  the  surface  of  the  defendants'  lands 
from  a  foot  to  a  foot  and  a  half.  The  adobe 
ditch  with  its  firm  sides  became  filled  up, 
and  thereafter  the  water  flowed  in  a  ditch 
through  the  sand  above  the  summit  of  a 


slight  ridge  dividing  the  land  of  plaintiff 
and  defendants.  The  ditch,  though  kept  In 
repair  as  far  as  possible  by  defendants,  hav- 
ing no  sufficient  resistant  power,  would  dur- 
ing the  years  when  there  were  heavy  storms 
melt  away  and  flatten  out,  the  storm  waters 
overflowing  the  land  of  defendants,  but  not 
flowing  upon  that  of  plaintiff.  These  con- 
ditions continued  for  many  years  without 
affecting  the  plaintifTs  land.  While  there  Is 
some  dispute  between  respective  counsel  as 
to  when  the  first  injury  to  plaintiffs  land 
occurred  subsequent  to  the  original  construc- 
tion of  the  ditch.  It  is  at  least  undisputed 
that  in  February  and  March,  1906,  and  Jan- 
uary and  February,  1907,  although  defend- 
ants had  repaired  the  said  ditch,  it  was 
again  flattened  out  and  the  waters  rushed 
over  plaintiff's  lands.  Without  mentioning 
the  damage  to  plaintiff's  land  by  reason  of 
any  particular  overflow,  it  appears  that  as 
a  result  of  all  of  them  during  the  two  years 
last  mentioned  a  large  portion  of  plaintiff's 
land  has  been  covered  to  a  depth  of  from 
six  inches  to  two  feet  with  clear  sand  which 
is  incapable  of  cultivation,  and  is  to  large 
in  quantity  to  be  plowed  into  the  adobe  land 
It  covers.  Gulleys  were  also  cut  through  the 
land  of  plaintiff,  successive  crops  of  garden 
truck  destroyed,  and  several  hundred  young 
gum  trees  died  on  account  of  the  sand  de- 
posit about  them.  Plaintiff  called  on  one  of 
the  defendants  in  an  endeavor  to  liave  some 
measures  taken  for  the  joint  protection  of 
their  lands,  plaintiff  offering  to  defray  a 
portion  of  the  expense  himself.  This  de- 
fendant refusing  to  assist,  or  to  take  any 
measures  to  keep  the  water  off  plaintiff's 
land,  and  declaring  an  intention  to  continue 
the  maintenance  of  the  ditch  as  it  then  ex- 
isted, this  action  was  brought  by  plaintiff 
in  July,  1907,  to  obtain  the  relief  which  the 
court  by  its  decree  awarded  liim.  We  make 
only  this  general  statement  of  the  facts  be- 
cause It  is  not  questioned  but  that  on  tiM- 
evidence  the  plaintiff  was  entitled  to  an  in- 
junction unless  his  right  to  maintain  the  ac- 
tion therefor  was  barred  by  llmitatioa  or  by 
laches. 

As  to  the  question  of  limitation.  This 
point  is  directed  only  against  the  action  ij 
as  far  as  it  is  brought  for  preventive  relief. 
No  point  Is  made  ou  it  as  far  as  the  action 
is  one  for  damages. 

It  is  insisted  generally  by  appellant  that 
at  the  time  this  dam  and  ditch  were  con- 
structed by  Fisher  it  was  apparent  to  .plain- 
tiff, according  to  his  own  testimony,  that,  if 
they  were  maintained,  the  result  would  be 
that  sand  and  silt  would  be  gradually  depos- 
ited in  such  large  quantities  on  the  land  of 
defendants  as  would  ultimately  turn  the 
waters  upon  the  land  of  plaintiff.  From 
this  it  is  insisted  that  as  there  was  an  ap- 
parent invasion  of  the  property  rights  of 
plaintiff  from  the  time  of  the  construction 
of  the  dam  and  ditch,  a  right  of  action  to 
enjoin  defendants'  maintenauce  of  them  arose 
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then,  and  tbat  the  statute  of  limitations  be- 
gan to  run  from  tbat  time,  wbetber  there 
was  any  actual  damage  to  plalntltt  or  not. 
We  cannot  agree  with  this  view.  Every 
property  owner  has  a  right  to  construct 
ditches  or  artificial  drains  upon  bis  land, 
and  by  such  channels  carry  away  the  surface 
water  therefrom,  and  this  right  Is  only  lim- 
ited by  the  Inhibition  of  the  law,  tbat  by 
such  means  he  shall  not  deflect  or  discharge 
it  upon  bis  neighbor's  land.  The  ditch  here 
was  built  entirely  upon  the  land  of  Fisher, 
and  he  bad  a  right  to  maintain  It  there 
for  the  purpose  contemplated  as  long  as  it 
did  not  Injure  the  plaintiff.  The  testimony 
of  the  plaintiff  was  not  that  immediate  dan- 
ger was  to  be  apprehended  therefrom  when 
the  ditch  was  first  constructed.  He  did  not 
so  state,  and  it  is  apparent  as  a  fact  that 
no  such  immediate  danger  was  to  be  appre- 
hended or  that  any  material  injury  accrued. 
No  Injury  could  necessarily  result  until  the 
land  of  defendant  bad  been  so  raised  by 
the  deposition  of  sand  on  It  that  it  became 
higher  than  the  slope  of  plaintiff's  land  from 
the  ridge  along  which  the  ditch  ran.  This 
did  not  occur  until  at  least  14  years  after 
the  construction  of  the  ditch.  Although  It 
is  shown  that  in  the  first  year  it  was  built — 
in  1889 — there  was  an  overflow  at  the  ex- 
treme southwest  corner  of  plaintiff's  land 
doing  some  trivial  damage,  this  did  not  pro- 
ceed from  tbe  accumulation  of  sand  on  de- 
fendant9'  land  which  now  creates  the  trou- 
ble and  makes  tbe  maintenance  of  the  ditch 
ii  continuing  nuisance.  This  damage  of  1889 
was  of  a  trivial  character,  arising  from  tbe 
unanticipated  deposit  of  sand  at  the  rectan- 
gular turn.  Tbe  cause  was  immediately  re- 
moved by  Mr.  Fisher,  and  the  ditch  was 
carefully  taken  care  of  by  him  and  the  de- 
fendants thereafter,  and  there  was  no  fur- 
ther flow  on  plaintiff's  land  for  14,  if  not 
17  years.  The  danger  which  the  plaintiff 
apprehended,  and  which  he  stated  would 
result  from  tbe  deposition  of  sand  on  defend- 
ants' land  through  which  the  ditch  ran,  was 
not  an  immediate  danger,  but  one  which  be 
was  satisfied  would  result  if  the  dam  and 
ditch  were  maintained  after  tbe  sand  depos- 
its bad  been  made.  As  the  ditch  was  In 
firm  ground,  and  as  the  evidence  shows  deep 
and  wide,  when  constructed,  there  was  no 
immediate  danger  to  be  apprehended.  While 
the  injury  occasioned  by  the  overflow  in 
18S9  gave  plaintiff  a  right  of  action  for  nom- 
inal damages,  as  the  Injury  was  merely  triv- 
ial. It  gave  him  no  rights  to  preventive  re- 
lief in  equity.  The  construction  of  the  dam 
and  ditch  was  not  Itself  a  nuisance,  nor  an 
invasion  of  the  right  of  plaintiff,  because 
they  were  not  constructed  on  his  land.  As 
originally  constructed,  and  while  maintained 
as  60  constructed,  they  were  not.  The  nuis- 
ance proceeded  from  tbe  subsequent  deposi- 
tion of  sand  along  the  division  fence  on  de- 
fendants' land  and  the  destruction  and  ob- 
literation thereby  of  the  original  ditch  and 


the  impossibility  thereafter  of  carrying  the 
water  in  a  direct  channel  through  the  sand 
deposit,  so  that  what  In  Its  original  con- 
struction had  been  lawful  had  subsequently, 
and,  on  account  of  changed  conditions,  be- 
come a  nuisance.  Because  this  might  occur, 
however,  did  not  require  plaintiff  to  com- 
mence an  action  at  once  under  penalty  of 
being  denied  preventive  relief  when  the  nui- 
sance became  actually  established.  The  orig- 
inal construction  of  the  dam  and  ditch  being 
lawful  was  not  Itself  an  invasion  of  any. 
property  right  of  the  plaintiff,  and,  though 
it  might  be  anticipated  that  at  sometime  in 
the  future  conditions  might  arise  which 
might  make  its  maintenance  such  an  inva- 
sion. It  was  not  to  be  presumed  that,  when 
it  became  such  nuisance.  It  would  be  con- 
tinued. On  the  contrary,  as  the  defendants 
had  no  prescriptive  right  to  maintain  the 
dam  or  ditch,  and  never,  of  course.  Intended 
to  maintain  it  to  the  injury  of  plaintiff,  and 
certainly  exerted  thwnselves  so .  thot  it 
should  not  be,  plaintiff  had  a  right  to  as- 
sume that,  when  conditions  arose  so  that 
Its  further  maintenance  would  cause  actual 
and  continuous  injury  to  plaintiff  and  be- 
come a  nuisance,  defendants  would  abate  it. 
There  was  no  danger  to  be  apprehended  if 
the  ditch  was  maintained  as  originally  con- 
templated. There  was  only  a  probability 
that,  if  tbe  dam  and  ditch  were  maintained 
by  defendants  under  certain  future  and 
changed  conditions,  injury  would  follow. 
Plaintiff  bad  a  right  to  assume  that  when 
those  conditions  occurred  and  actual  danger 
to  plaintlETs  land  was  not  only  threatened, 
but  actually  occurred,  the  nuisance  would 
be  abated,  and  as  it  was  not,  bis  right,  of 
action  may  be  legally  said  to  have  then  ac- 
crued, and,  if  such  action  was  brought  with- 
in the  statutory  time  thereafter,  tbe  claim 
of  defendants  that  it  should  have  been  • 
brought  when  the  dam  and  ditch  were  orig- 
inally constructed  is  untenable. 

It  is  insisted  by  appellants,  however,  that 
even  if  the  plaintiff's  right  to  maintain  this 
action  did  not  accrue  until  the  specific  in- 
juries to  bis  land,  other  than  the  overflow 
qf  1889,  occurred,  still  his  right  of  action 
was  barred  by  the  statute  of  limitations. 
This  claim  is  predicated  upon  the  assertion 
of  appellants  that  actual  damage  to  plain- 
tiff's land  by  overflow  occurred  after  the 
changed  conditions  as  to  the  dam  and  ditch 
as  early  first,  as  the  winter  of  1902;  again 
in  the  winter  of  1908,  and  in  September, 
1904.  As  this  action  was  not  commenced  un- 
til 1907,  the  theory  of  the  appellants  is  that 
tbe  two  years'  limitation  in  sut)divislon  1  of 
section  339  of  the  Code  of  Civil  Procedure, 
pleaded  by  them,  applied  to  this  character 
of  action,  as  one  upon  "an  obligation  or  lia- 
bility not  founded  upon  an  Instrument  In 
writing"  within  tbe  purview  of  that  section. 
In  support  of  their  position,  they  rely  upon 
language  used  In  the  case  of  Plller  v.  South- 
ern Pacific  R.  B.  Co.,  52  Cal.  42,  which  they 
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clalm  sustains  this  contention.  Respondent 
insists  that  the  proper  section  of  the  Code 
limiting  his  right  to  maintain  this  action 
for  an  injunction  (because  no  objection  was 
made  to  that  part  of  the  judgment  for  dam- 
ages) is  section  343,  and  relies  on  Lux  t. 
Haggin,  69  Cal.  255,  4  Pac.  919,  10  Pac.  674, 
and  Dore  v.  Thomburgh,  90  Cal.  64,  27  Pac. 
30,  25  Am.  St.  Rep.  100.  We  perceive  no 
reason  for  considering  the  discussion  on  this 
point  The  evidence  as  to  whether  there 
was  an  overflow  of  plalntifTs  land  In  the 
winters  of  1902  and  1903  was  conflicting, 
and,  as  the  court  decided  that  plalntitTs 
cause  of  action  was  not  barred  by  the  pro- 
visions of  the  code  section  pleaded  by  de- 
fendants, it  necessarily  decided  the  conflict, 
against  any  overflow  having  occurred  in 
those  years.  As  to  the  alleged  overflow  of 
1904.  The  evidence  of  the  witness  whose 
testimony  is  relied  on  by  appellants  to  sus- 
tain such  an  overflow  Is  rather  indefinite  as 
to  what  fence  be  saw  the  water  flowing 
through.  He  was  not  called  by  the  defend- 
ants (whose  witness  be  was)  to  prove  that 
any  water  flowed  upon  the  land  of  piniutiflf 
in  that  year  or  any  other.  His  testimony 
was  as  to  what  water  flowed  on  defendants' 
land,  and,  while  on  cross-e.\amlnatIon  by 
counsel  for  plaintiff  he  stated  that  he  saw 
a  little  bit-  of  water  running  through  a  fence, 
he  does  not  clearly  specify  what  fence,  and 
from  the  general  trend  of  his  testimony  It 
Is  reasonably  apparent  that  he  was  referring 
to  an  east  and  west  parti  tlgn  fence,  and  not 
to  the  north  and  south  division  fence  divid- 
ing plalntUTs  and  defendants'  lands  and 
along  which  the  ditch  ran.  So  that  the  only 
overflows  upon  the  land  of  plaintiff  having 
occurred  during  the  heavy  storm  floods  in 
February  and  March,  1906,  and  January  and 
February,  1907,  and  as  this  action  was 
brought  in  1907,  upon  any  theory  as  to  the 
statute  of  limitations,  it  was  brought  in 
time. 

As  to  laches.  Under  our  law,  as  the  stat- 
ute of  limitations  is  applicable  to  both  legal 
and  equitable  actions,  there  can  be  no  laches 
hi  delaying  the  bringing  of  an  action  if  it  is 
brought  within  the  period  of  limitation  (Lux 
V.  Haggin,  69  Cal.  255,  4  Pac.  919,  10  Pac. 
874;  Cabin  v.  Superior  Court,  145  Cal.  42, 
78  Pac.  467;  Cohen  v.  Cohen,  150  Cal.  09, 
88  Pac.  267),  unless  there  are  some  facts  or 
circumstances  attending  the  delay  which 
have  operated  to  the  injury  of  the  defend- 
ants. Nothing  of  the  kind  appears  here. 
It  Is  neither  alleged  nor  asserted  that  de- 
fendants have  In  any  way  been  injured,  or 
at  all  affected,  with  respect  to  the  relation 
of  their  lands  to  this  dam  and  ditch  by  any- 
thing the  plaintiff  did  or  did  not  do.  They 
took  their  title  to  the  land  from  Fisher  with 
full  knowledge  of  the  conditions  with  re- 
spect to  the  dam  and  ditch  and  of  the  liabil- 
ity  under  certain   conditions   of  Injury   to 


plalntifTa  land  by  Its  maintenance,  and  they 
voluntarily  assumed  this  liability.  Bence. 
as  the  statute  of  limitations  does  not  apply, 
neither  can  the  bar  of  laches. 

It  is  complained  that  the  decree  of  injunc- 
tion in  the  case  Is  broader  than  the  law  al- 
lows. In  that  regard  It  is  claimed  that  the 
decree  literally  construed,  after  ordering  the 
defendants  to  remove  the  dam  and  ditch,  en- 
joins them  from  doing  three  separate  and  dis- 
tinct acts,  first,  restoring  the  dam  and  ditch; 
second,  diverting  the  storm  waters  easterly 
from  their  natural  course;  and,  third,  turn- 
ing the  storm  waters  upon  the  land  of  plain- 
tiff. Particular  exception  is  taken  to  the 
second  provision  referred  to;  It  beln?  claim- 
ed that  it  is  a  limitation  on  defendants'  un- 
doubted legal  right  to  divert  surface  waters 
from  their  lands  In  any  course  through  their 
land  that  they  see  fit,  so  long  as  they  do 
not  Injure  their  neighbor.  Of  course,  de- 
fendants have  this  right  and  our  examina- 
tion oif  the  decree  satisflea  us  that  the  trial 
court  by  Its  decree  has  not  curtailed  It  or 
attempted  to  do  so;  that  it  is  not  open  to 
defendants'  complaint  that  it  does  so.  When 
the  terms  of  the  In junctlve ,  decree  are  ex- 
amined, discarding  verbal  niceties,  and  with 
reference  to  the  record  In  the  case,  and  the 
case  made  to  which  It  applies,  it  is  evident 
that  It  does  not,  as  contended  by  appellants, 
prohibit  them  from  diverting  the  waters 
from  the  ancient  and  natural  diagonal  course 
across  their  lands,  nor  prohibit  them  from 
carrying  them  easterly  over  them  or  else- 
where across  them,  except  that  they  shall 
not  divert  or  carry  them  so  that  any  part  of 
the  storm  waters  will  flow  opon  the  land  of 
plaintiff. 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  HENSHAW,  J. ;  MELVIN,  J. 


(1S8  Cal.  551) 

UNION   LABOR    HOSPITAL   ASS'N  ▼. 

VANCE  REDWOOD  LUMBER  CO. 

et  al.     (S.  F.  5,299.) 

(Supreme  Court  of  California.     Nov.  17,  1910. 

On  Rehearing  in  Bank,  Dec.  20,  1910.) 

1.  CONSPIBACY  (§  8*)— INJUBY  TO  BOSINESS. 

Defendants  compelled  all  their  employes  to 
assent  to  deduction  from  their  wages  of  SI  a 
month  for  hospital  protection,  which  entitled 
the  employ^  to  hospital  tickets  In  one  of  four 
hospitals,  of  which  plaintiff's  was  not  one. 
Held,  that  as  there  was  no  contract  between 
plaintiff  and  defendants  and  the  defendants 
were  not  acting  in  an  illet^l  manner,  they  had 
the  right  to  exclude  plaintiff  from  their  list, 
so  that  plaintiff  could  not  recover  on  the  ground 
of  conspiracy  to  injure  bis  hospital  business. 

[EM.  Note.— For  other  cases,  see  Conspiracy,. 
Cent.  Dig.  §  7;  Dec.  Dig.  {  8.«] 

2.  TOBTS    (i   1*)— NATtJBB   OF   ACT. 

In  the  absence  of  contract,  the  master  may 
dismiss  the  servant  upon  caprice  or  tor  any 
other  reason,  and  the  servant  may  leave  his 
employment,  and  either  one  of  them  may  ezer- 
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cise  this  option  to  injore  some  one  else  as  long 
as  it  is  done  in  a  legal  manner. 
.  [Ed.  Note.— For  other  cases,  see  Torts,  Gent. 
Dig.  $  1;   Dec.  Dig.  i  l.*J 

3.  Torts  (j  4*)— Violation  of  Rioni,  Duty 
on  Obliqation  Necessabt  —  Bad  Motive 
FOR  Ijawfui,  Act. 

As  long  as  there  is  no  right,  duty,  or  obli- 
gation violated,  bad  motive  will  not  make  an 
act  wrongful. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Djg.  S  4;    Dec.  Dig.  $  4.*J 

Department  Two.  Appeal  from  Superior 
Court,  Humboldt  County;  George  W.  Hunt- 
er, Judge. 

Action  by  the  Union  Labor  Hospital  As- 
sociation against  the  Vance  Redwood  Lum- 
ber Company  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeaL  Reversed 
and  remanded. 

Denver  Sevier,  C.  M.  Wheeler,  F.  A.  Cut- 
ler, and  F.  R.  Sweasey,  for  appellants.  J. 
F.  Qulnn,  Goonan  &  Kehoe,  for  respondent 

HEXSHAW,  J.  This  action  was  brought 
by  plaintiff  against  the  named  defendant  and 
six  other  lumber  companies,  to  obtain  an  in- 
junction restraining  and  enjoining  them  from 
conspiring  and  combining  together  to  vex, 
annoy,  hinder.  Injure,  and  destroy  the  bos 
pital  business  of  plaintiff.  The  scheme  of 
annoyance  and  destruction  consisted  in  this: 
The  defendants  compelled  every  employe  to 
consent  to  the  deduction  of  $1  from  his 
monthly  wage,  12%  cents  of  which  went  In- 
to a  contingent  fund  to  help  needy  employes 
who  might  be  Injured  and  87%  cents  of 
which  went  to  a  hospital  for  an  employe's 
ticket  This  ticket  entitled  the  employ^  to 
medical  and  surgical  care  and  attendance  In 
case  of  injury.  The  hospital  could  be  select- 
ed by  the  employ^  from  a  list  of  three  or 
four  presented  to  him,  but  the  Union  Labor 
Hospital  was  not  mentioned  and  was  not 
on  this  list  These  facts  form  the  founda- 
tion of  the  charge  of  malicious  and  willful 
conspiracy,  combination,  and  boycott  design- 
ed to  vex,  annoy,  hinder,  Injure,  and  destroy 
the  plaintiff's  business,  and  coerce  and  in- 
timidate Its  patrons  and  customers,  to  ruin 
its  credit  and  to  prevent  it  from  selling  its 
bonds,  etc.  There  was  no  issue  over  the 
question  of  what  these  defendants  were  do- 
ing. The  court  found,  generally,  in  favor  of 
the  allegations  of  the  complaint,  found  that 
the  defendant  companies  derived  a  benefit 
from  the  existing  hospital  arrangement  and 
the  fund  created  by  the  12%  cents  taken  out 
of  the  monthly  hospital  dues  of  each  em- 
ploy6.  since  thus  they  were  relieved  of  the 
burden  of  caring  for  indigent  and  Injured 
employ^.  The  court  also  found  that  the  re- 
lations existing  between  the  defendants  and 
the  agents  of  plaintiff  were  of  such  a  nature 
that  the  defendants  were  justified  in  not  en- 
tering into  an  agreement  with  the  Union 
Labor  Hospital,  such  as  existed  between  the 


defendants  and  the  other  hospitals  upon  their 
list  And  the  court  also  found  that  the  de- 
fendants. In  entering  Into  the  agreement  with 
the  other  hospitals,  were  acting  solely  for 
the  purpose  and  with  the  intent  to  subserve 
their  own  (defendants')  interests. 

The  defendants  were  all  companies  engag- 
ed In  lumbering  and  milling  in  Humboldt 
county.  The  occupations  of  their  men  were 
dangerous.  That  provision  should  be  made 
for  the  medical  and  surgical  care  of  the  men 
Injured  was  most  proper.  No  objection  is 
made  to  this,  nor  to  the  means  adopted  to 
effectuate  it,  saving  that  plaintiff  contends 
that  because  Its  hospital  was  not  upon  the 
list  and  because  the  employes  were  compell- 
ed to  take  out  hospital  tickets  in  one  or  an- 
other of  the  enumerated  hospitals,  a  species 
of  unlawful  discrimination  by  the  defendants 
against  the  plaintiff  was  thus  established,  a 
discrimination  which  it  is  urged  and  which 
the  court  found  was  an  Illegal  boycott, 
against  the  continuance  of  which  defendants 
were  enjoined. 

It  is  important  to  understand  exactly 
what  these  defendants  were  doing.  Essen- 
tially it  was  this:  By  agreement  amongst 
themselves  they  selected  a  list  of  hospitals, 
of  which  plaintiff's  was  not  one.  By  agree- 
ment amongst  themselves,  for  their  own  pro- 
tection and  for  the  betterment  of  the  con- 
dition of  their  men,  they  required  of  the 
men,  as  a  condition  of  obtaining  employment, 
or  as  a  condition  of  remaining  in  employ- 
ment, that  they  should  assent  to  a  deduction 
from  their  monthly  wages  of  87%  cents, 
which  should  be  given  to  a  hospital  of  the 
employe's  own  selection  taken  from  the  list 
presented.  These  defendants  did  not  go  so 
far  as  to  discharge  or  even  to  threaten  to 
discharge  an  employe  who  might  buy  a  ticket 
entitling  him  to  the  service  of  the  plaintiff's 
hospital.  They  Insisted  merely  that  he  buy 
a  ticket  in  one  of  their  designated  hospitals. 
An  employe  was  at  liberty  to  buy  an  addi- 
tional ticket  in  plaintiff's  hospital,  but.  In 
the  nature  of  things,  an  employe  having  pur- 
chased a  ticket  in  another  hospital,  would 
not  be  likely  to  lay  out  any  more  money  for 
such  a  purpose. 

There  being  no  contractual  relations  be- 
tween plaintiff  and  defendants,  the  defend- 
auis.  individually  or  in  combination,  were 
under  a  duty  only  to  refrain  from  inflicting 
a  legal  wrong  upon  plaintiff.  The  finding  of 
the  court  is  that  defendants  in  making  their 
agreements  with  the  Sequoia,  St  Francis, 
Marine  View,  and  Trinity  hospitals  were 
acting  solely  for  the  purpose  and  with  the  in- 
tent to  subserve  their  own  interests.  But  if 
this  were  not  so,  and  their  purpose  were  to 
injure  the  business  of  plaintiff,  nevertheless, 
unless  they  adopted  illegal  means  to  that  end, 
their  conduct  did  not  render  them  amenable 
to  the  law,  for  an  evil  motive  which  may 
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Inspire  the  doing  of  an  act  not  unlawful  will 
not  of  Itself  make  the  act  unlawful.  Parkin- 
son T.  Building  Trades  Council,  154  Cal.  581, 
98  Pac.  1027,  21  U  R.  A.  (N.  S.)  550;  Pierce 
V.  Stablemen's  Union,  156  Cal.  70,  103  Pac. 
324.  Unquestionably  there  was  nothing  Il- 
legal In  the  measures  employed  to  accomplish 
this  result  The  suasion  or  intimidation  or 
coercion  was  purely  moral,  and  went  no  fur- 
ther upon  the  part  of  the  defendants  than  a 
refusal  to  employ  or  to  retain  In  their  em- 
ploy any  one  unwilling  to  comply  with  their 
hospital  regulation.  This  was  purely  a  mat- 
ter between  employer  and  employe,  and  where 
no  contract  between  them  stands  In  the  way, 
It  Is  the  unquestioned  right  of  the  employ^ 
to  leave  the  employment  at  his  pleasure,  and 
It  is  equally  the  right  of  the  employer  to 
discharge  at  his  pleasure,  or  to  lmi>ose  condi- 
tions upon  the  reteutlon  of  the  employs  In 
his  employment.  If  Imposed  conditions  are 
regarded  as  unjust,  unfair,  or  onerous,  the 
employ^  need  not  comply  with  them,  but 
may  resign,  and,  as  has  been  said  in  the  cas- 
es above  cited,  be  may  do  this  as  an  Indi- 
vidual, or  he  may  do  so  by  concerted  action 
as  a  member  of  an  organized  body  or  trades 
union.  Precisely  as  may  the  employe  cease 
labor  at  his  whim  or  pleasure,  and,  what~ver 
be  his  reason,  good,  bad,  or  indifferent,  leave 
no  one  a  legal  right  to  complain;  so,  upon 
the  other  hand,  may  the  employer  discharge, 
and,  whatever  be  bis  reason,  good,  bad,  or 
Indifferent,  no  one  has  suffered  a  legal  wrong. 
A  man  may  have  a  profitable  general  mer- 
chandise business  In  the  neight>orhood  of  a 
mill  or  factory  depending  for  Its  patronage 
upon  the  mill  or  factory  hands.  For  reasons 
sufficient  to  them  they  may  cease  dealing  at 
this  store  by  concert  of  action,  and  so  long 
as  their  methods  (not  their  motives)  are  le- 
gal, they  may  perfect  a  boycott  which  will 
destroy  the  storekeeper's  business.  Upon  the 
other  hand,  the  mlllowner,  being  under  no 
contractual  obligation  to  the  storekeeper, 
may  Indisputably  shut  down  his  mill  at  any 
time,  and  thus  work  a  destruction  of  the 
storekeeper's  business.  It  Is  conceivable  that 
his  motive  may  be  so  venomons  that  be  shuts 
down  his  works  merely  to  destroy  the  store- 
keeper's business  and  yet  the  storekeeper  has 
no  right  of  action,  nor  Indeed  has  he  right  of 
inquiry  Into  the  motive  which  prompted  the 
act.  Since  the  mlllowner  may  do  this,  be 
may  do  less  than  this,  and  exact  of  his  em- 
ployes, as  a  condition  of  their  continued  em- 
ployment, that  they  do  not  deal  at  that  store, 
and  for  this,  also,  however  grave  the  Injury, 
the  storekeeper  will  have  no  legal  cause  of 
complaint.  These  views  touching  the  arbi- 
trary right  of  the  employe  to  labor  or  to 
refuse  to  labor,  and  the  reciprocal  arbitrary 
right  of  the  employer  to  employ  or  discharge 
labor,  without  regard  In  either  case  to  the 
actuating  motives,  are  propositions  settled  be- 
yond peradventure.  "It  is  well  settled,"  ob- 
serves Chief  Justice  Shaw,  in  Cofliraonwealth 
T.  Bunt,  4  Mete.  (Mass.)  133,  38  Am.  Dec 


346,  "that  every  man,  whether  skilled  labor- 
er, mechanic',  farmer,  or  domestic  servant, 
may  work  or  not  work,  work  or  refuse  to 
work,  with  any  company  or  Individual  at  his 
own  option,  except  so  far  as  he  Is  bound  by 
contract"  In  Payne  v.  Railroad  Co.,  81  Tenn. 
507,  49  Am.  Rep.  600,  it  Is  said:  "Railroad 
corporations  have  In  this  matter  the  same 
right  enjoyed  by  manufacturers,  merchants, 
lawyers,  and  farmers.  All  may  dismiss  their 
employes  at  will,  be  they  many  or  few,  for 
good  cause,  for  no  cause,  or  even  for  cause 
morally  wrong,  without  being  thereby  guilty 
of  legal  wrong.  A  fortiori  they  may  threat- 
en to  discharge  them  without  thereby  doing 
an  Illegal  act." 

The  question  will  be  found  very  elaborate- 
ly discussed  In  Heywood  v.  Tillson,  75  Me. 
225,  46  Am.  Rep.  373,  and  in  the  more  re- 
cent case  of  Banks  v.  Eastern  Ry.  &  Lumber 
Co.,  46  Wash.  610,  90  Pac.  1048,  11  L.  R.  A. 
(N.  S.)  485,  a  case  very  similar  to  the  one 
at  bar.  Banks  charged  that  he  was  conduct- 
ing a  public  hospital,  that  the  defendant  was 
a  corporation  engaged  In  the  manufacture  of 
lumber  and  shingles,  employing  a  large  num- 
ber of  men;  that  50  cents  a  month  were  re- 
tained from  the  wages  of  each  man,  to  be 
disbursed  for  hospital  and  medical  services; 
that  56  employes  of  the  defendant  selected 
plaintiffs  hospital  and  served  upon  defend- 
ant a  written  demand  that  their  hospital 
dues  be  thereafter  paid  to  the  plaintiff;  that 
plaintiff,  In  consideration.  Issued  to  each  of 
the  employes  a  certificate  entitling  him  to 
medical  and  surgical  treatment  In  the  hos- 
pital, and  that  defendant  refused  to  pay  the 
fees  to  plaintiff  so  demanded  by  the  written 
request  of  Its  employes;  but,  to  the  contrary, 
notified  its  employes  that  all  hospital  dues 
would  be  paid  to  the  I>umon  hospital,  and 
that  any  employe  not  consenting  to  such  de- 
mand would  be  discharged.  It  was  alleged 
that  all  the  acts  of  the  defendant  were  wan- 
ton, willful,  and  malicious,  and  done  with 
intent  to  harass  plaintiff  and  injure  his  busi- 
ness. A  demurrer  to  the  complaint  was  sus- 
tained. In  upholding  the  ruling  of  the  trial 
court  the  Supreme  Court  of  Washington  said: 
"The  respondent  was  entitled  to  employ  its 
servants  upon  the  conditions  alleged.  It  had 
a  perfect  right  to  contract  for  the  retention 
of  reasonable  hospital  fees  and  reserve  to  it- 
self the  privilege  of  selecting  the  physician 
to  whom  such  fees  should  be  paid.  The  con- 
tract which  did  not  profit  the  respondent 
was  made  for  the  direct  benefit  of  its  em- 
ployes. Appellant  made  no  agreement  with 
the  respondent.  There  was  no  privity  of  con- 
tract between  him  and  respondent  The  con- 
tract between  the  respondent  and  the  em- 
ploye was  not  made  for  the  benefit  of  appel- 
lant and  he  had  no  right  of  action  thereon. 
If  appellant  made  any  contract  which  has 
been  violated,  it  was  with  the  56  employes 
to  whom  be  Issued  hospital  certificates.  He 
cannot  dictate  the  manner  In  which  tbe  re- 
spondent shall  conduct  Its  business,  nor  can 
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he,  by  any  agreement  with  respondent's  em- 
ploy^, to  which  respondent  is  not  a  party, 
compel  It  to  change  the  terms  of  its  contracts 
of  employment.  Appellant  places  much  re- 
liance on  the  allegations  of  malice,  but  If  the 
respondent  is  conducting  Its  business  in  a 
lawful  manner,  making  and  performing  val- 
id contracts  with  its  employes,  the  mere  in- 
cident of  a  malicious  motive  toward  the  ap- 
pellant docs  not  of  itself  warrant  a  recovery. 

Appellant  contends  this  Is  an  action  In  tort, 
based  on  the  malicious  and  wanton  acts  of 
the  respondent,  and  seems. to  predicate  his 
right  to  recovery  upon  respondent's  wrong- 
ful motive.  Judge  Cooley,  at  page  1505  (832) 
of  vol.  2  (3d  Ed.)  of  his  work  on  Torts,  says: 
"Bad  motive,  by  itself,  then  Is  no  tort  Ma- 
licious motives  make  a  .bad  act  worse,  but 
they  cannot  make  that  a  wrong  which  In  its 
own  essence  is  lawful.  An  act  which  does 
not  amount  to  a  legal  injury  cannot  be  ac- 
tionable because  it  la  done  with  a  bad  intent. 
Where  one  exercises  a  legal  right  only,  the 
motive  which  actuates  him  is  Immaterial. 
When  in  legal  pleadings  the  defendant  Is 
charged  with  having  wrongfully  and  unlaw- 
fully done  the  act  complained  of,  the  words 
are  only  words  of  vituperation,  and  amount 
to  nothing  unless  a  cause  of  action  is  other- 
wise alleged."  In  substance,  the  act  of  re- 
spondent of  which  appellant  complains  is 
that  it  has  maliciously  caused  its  employes 
to  violate  their  contract  with  him;  but  the 
acts  herein  alleged  give  the  appellant  no 
cause  of  action  as  against  respondent.  Boy- 
son  V.  Thorn,  98  Cal.  578,  33  Pac;  492,  21  L. 
R.  A.  233. 

We  are  unable  to  perceive  where  any  ele- 
ment of  monopoly  enters  into  this  consider- 
ation, as  respondent  contends.  Defendants 
had  the  undoubted  right  to  deal  with  any 
hospital  which  they  might  select  In  fact 
they  are  dealing  with  four,  and  they  are  not 
even  prohibiting  their  men  from  engaging 
the  services  of  plaintiff.  We  repeat  that 
since  the  acts  of  defendants  are  within  their 
legal  rights,  the  motive  for  those  acts  is  not 
a  subject  of  inquiry.  "To  entitle  a  plaintiff 
to  recover,  there  must  be  a  wrong  done.  'No 
one  is  a  wrongdoer  but  he  who  does  what 
the  law  does  not  allow.'  He  who  does  what 
the  law  allows  cannot  be  a  wrongdoer  what- 
ever his  motive.  So  no  one  Is  guilty  of  a 
fraud,  because  he  exerts  his  rights.  The  mo- 
tive which  may  induce  such  exertion  Is  imma- 
terial." Heywood  v.  Tillson,  75  Me.  237,  46 
Am.  Rep.  373. 

The  Judgment  Is  reversed  and  the  cause 
remanded. 

We  concur:     LORIGAN,  J.;    MELVIN,  J. 

On  Rehearing  in  Bank. 
PER  CURIAM.     Rehearing  denied. 

BEATTY,  C.  J.  In  response  to  the  peti- 
tion for  a  rehearing  of  this  cause  I  desire  to 
say  that  while  concurring  in  the  Judgment 


of  reversal,  I  And  some  expressions  in  the 
opinion  of  Justice  HENSHAW  which  I  deem  , 
unnecessary  to  the  conclusion  of  the  court 
and  which,  if  not  absolutely  inconsistent 
with  my  views,  as  expressed  in  the  case  of 
Parkinson  v.  Building  Trades  Council,  154 
Cal.  581,  98  Pac.  1027,  21  L.  R.  A.  (N.  S.)  550, 
are  yet  In  apparent  conflict  with  what  I 
deem  to  be  the  true  doctrine  applicable  in 
cases  of  this  character.  I  take  no  exception 
to  the  proposition  that  an  act  in  its  essence 
lawful  does  not  become  actionable  because 
Inspired  by  a  bad  motive.  But  I  am  convinc- 
ed that  the  weight  of  reason  and  authority 
Is  in  favor  of  the  view  that  the  motive  of  a 
harmful  act  Is  material,  where  the  act  Is  not 
absolutely  and  'unqnallfledly  lawful  in  Itself. 
This  Is  illustrated  by  cases- of  malicious  pros- 
ecution, unlawful  imprisonment  and  libel,  in 
which  the  pleas  of  probable  cause  and  privi- 
lege are  defeated  by  proof  of  actual  malice, 
and  the  doctrine  of  those  cases  rests  upon  a 
principle  which  makes  it  fully  applicable  to 
a  case  wherein  it  Is  made  to  appear  that  tjie 
ruin  or  injury  of  a  legitimate  business  (by 
which  I  mean  any  useful  vocation  open  to 
every  citizen  as  of  common  right)  is  the  di- 
rect result  of  a  combination  formed  for  the 
primary  purpose  of  injuring  that  business, 
and  this  notwithstanding  such  Injury  may- 
involve  some  incidental  advantage  to  those 
who  have  caused  it  This,  which  appears  to 
be  the  necessary  complement  or  counterpart 
of  the  proposition  that  injury  incidentally 
resulting  to  a  business  from  a  combination 
entered  into  for  the  benefit  by  lawful  means 
of  those  who  engage  in  it  is  not  actionable, 
is  supported,  not  only  by  reason,  but  by  au- 
thority. 

Besides  the  case  of  Quinn  v.  Leatham,  re- 
ferred to  and  commented  upon  In  the  Park- 
inson Case,  I  would  call  attention  to  the 
opinion  of  the  Circuit  Court  of  Appeals  In 
National  Flreprooflng  Co.  v.  Mason  Builders' 
Association,  169  Fed.  259,  94  O.  C.  A.  535,  20 
L.  R.  A.  (N.  S.)  148,  from  which  1  quote  the 
following  statement  of  the  doctrine  for 
which  I  am  contending:  "The  direct  object 
or  purpose  of  a  combination  furnishes  the 
primary  test  of  its  legality.  It  is  not  every 
Injury  inflicted  upon  third  persons  in  Its  op- 
eration that  renders  the  combination  unlaw- 
ful. It  is  not  enough  to  establish  illegality 
in  an  agreement  between  certain  persons  to 
show  that  It  works  harm  to  others.  An 
agreement  entered  into  for  the  primary  pur- 
pose of  promoting  the  Interest  of  the  parties 
is  not  rendered  illegal  by  the  fact  that  It 
may  incidentally  injure  third  persons.  Con- 
versely, an  agreement  entered  into  for  the 
primary  purpose  of  injuring  another  is  not 
rendered  legal  by  the  fact  that  it  may  In- 
cidentally benefit  the  parties.  As  a  general 
rule  it  may  be  stated  that  when  the  chief 
object  of  a  combination  is  to  injure  or  op- 
press third  persons,  it  is  a  conspiracy,  but 
that  when  such  injury  or  oppression  Is  mere- 
ly Incidental  to  the  carrying  out  of  a  law 
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ful  purpose,  It  Is  not  a  conspiracy.  Stated 
In  another  way:  A  combindtlon  entered  Into 
for  the  real  malicious  purpose  of  injuring  a 
third  person  in  bis  business  or  property  may 
amount  to  a  conspiracy,  and  furnish  a 
ground  of  action  for  the  damages  sustained, 
or  call  for  an  Injunction,  even  though  form- 
ed for  the  ostensible  purpose  of  benefiting 
Its  members  and  actually  operating  to  some 
extent  to  their  adrantnge;  but  a  combina- 
tion without  such  ulterior  oppressive  object, 
entered  into  merely  for  the  purpose  of  pro- 
motlng  by  lawful  means  the  common  inter- 
ests of  its  members,  is  not  a  conspiracy." 

This  doctrine,  however,  cannot  avail  the 
respondent  here  as  the  case  is  presented  by 
the  record;  for  although  it'is  found  by  the 
trial  judge  that  the  defendants,  without  any 
Interests  of  their  own  to  subserve,  or  any 
lawful  object  to  promote,  did  conspire  and 
confederate  together  for  the  purpose  of  un- 
lawfully Injuring  the  plalnticr  in  the  manner 
alleged  in  the  complaint.  It  Is  also  found,  as 
shown  In  the  opinion  of  the  court,  that  the 
agreement  with  the  four  favored  hospitals 
was  entered  Into  by  the  defendants  solely  for 
the  purpose  and  with  the  Intent  to  subserve 
their  own  Interests.  These  two  findings  ap- 
pear to  me  to  stand  In  absolute  and  irrecon- 
cilable opposition  to  each  other,  and  the  re> 
suit  is  no  finding  at  all  upon  a  point  essen- 
tial to  the  validity  of  the  judgment,  which 
must  therefore  be  reversed. 


059  Cal.  159) 

In  re  GRAY'S  ESTATE.     (Sac.  1,82.3.) 

(Supreme  Court  of  California.     Jan.  6,  1911. 

Rehearing  Dented   Feb.  2,  1011.) 

1.  Wills  (|  781  •)— Election. 

A  will  may  be  so  framed  as  to  put  the 
surviving  spouse  or  any  heir  to  liis  election 
whether  he  will  take  under  the  will  or  surren- 
der such  rights,  and  take  what  the  statute 
grants. 

I  I'M.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SI!  2013-2017;    Dec.  Dig.  $  781.»| 

2.  Wills  <i  783*)— Construction— Klection. 

A  will  bequeathing  a  sum  to  testatrix's 
widower  and  devising  land  to  her  sister  did  not 
put  him  to  an  election  so  as  to  prerluile  liis 
reeeipt  of  the  legacy  after  having  a  homestead 
granted   on  such  land. 

(Kd.  Note.— F^or  other  cases,  see  Wilis,  Cent. 
Dig.  $  2tKJ4;    Dec  Dig.  S  ISi.*] 

3.  Wills  (§  'Si*)  —  Instructions— PaEstncp- 
TION8— Homestead  Kiguts. 

Te.«tatrix  is  presumed  to  have  known  that 
her  power  of  disposition  was  sul>ordiuate  to 
the  power  of  the  courts  to  grant  to  her  sur- 
viving family  a  homestead  for  a  limited  period 
from  her  estate  under  Code  Civ.  Proc.  S§  1405, 
144>8. 

\Kd.  Note.— For  other  cases,  see  Wilis,  Dec. 
Dig.  i  783.»] 

Department  2.  Appeal  from  Superior 
Court,  Solano  County;  A.  J.  Buckles,  Judge. 

In  the  matter  of  the  estate  of  Ellen  Mc- 
Garvey  Gray,  deceased.  From  an  order  de- 
nying a   petition   for  distribution,   Mary   J. 


Dowllng  appeals  adversely  to  James  H.  Fltz> 
gerald,  executor,  and  another.    Affirmed. 

Perry  Evans,  for  appellant.  P.  B.  Lynch, 
Keogh  &  Olds,  and  Harvey  &  Goodman,  for 
respondents. 

HENSHAW,  J.  By  the  will  of  deceased, 
she  bequeathed  to  her  husband,  Daniel  J. 
Gray,  the  sum  of  $1,000.  To  her  sister  she 
devised  a  lot  of  land  In  the  city  of  Vallejo. 
The  widower  made  application  for  a  home- 
stead upon  the  separate  property  of  his  wife, 
and  the  homestead  was  granted  to  him  on 
the  lot  of  land  devised  to  the  sister.  No 
question  arises  as  to  the  propriety  of  grant- 
ing the  homestead  or  the  regularity  of  the 
proceedings  to  that  end.  Under  proceedings 
for  distribution,  the  widower  made  demand 
for  his  legacy  of  $1,000,  and  this  was  op- 
posed by  the  sister.  Mrs.  Dowllng,  upon  the 
ground  that,  by  the  terms  of  the  will,  the 
widower  had  been  to  bis  election,  and.  In 
having  set  apart  to  himself  the  homestead 
out  of  the  separate  property  of  his  wife  so 
as  aforesaid  devised  to  her  sister,  Mrs.  Dow- 
llng, he  had  waived  and  forfeited  bis  right 
to  the  legacy  left  In  the  will.  This  conten- 
tion presents  the  sole  question  advanced  up~ 
on  the  appeal. 

There  Is  no  manner  of  doubt  that  a  will 
may  be  so  framed  as  to  put  either  the  sur- 
viving spouse  or  any  heir  to  bis  election 
whether  he  will  take  under  the  will,  or  sur- 
render his  rights  under  the  will  and  take 
what  the  statute  grants.  A  ty|)ical  Instance 
of  this  Is  found  In  Estate  of  Lufkin,  131  Cat 
291,  63  Pac.  400,  where  the  provision  of  the 
will  In  question  was:  "I  give,  devise,  and 
bequeath  to  my  wife  Lucy  the  sum  of  $1,- 
000,  on  the  payment  of  which  $1,000  she  re- 
linquish all  further  claim  to  my  estate."  But 
there  is  in  the  will  before  us  no  language  de- 
signed to  put  the  surviving  husband  to  bis 
election,  nor  can  such  design  be  Inferred,  as 
It  Is  sought  here  to  have  It  inferred,  from 
the  mere  fact  that  the  property  out  of  which 
the  homestead  was  granted  was  specifically 
devised  to  the  deceased's  sister.  As  was 
said  In  Sulzberger  v.  Sulzi)erger,  HO  Ca\.  385, 
a  devise  which  clearly  appears  to  have  been 
intended  as  in  lieu  of  a  huiiiestead  would 
present  a  different  question  from  the  one  at 
bar.  But  there  the  court  held  that  the  de- 
vise made  by  the  will  was  not  intended  to  be 
In  lieu  of  a  homestead,  and  that  the  widow 
was  entitled  to  the  homestead  in  addition 
to  the  property  left  her  by  the  will.  There 
Is  no  presumption  arising  from  the  fact  that 
the  deceased  devised  the  property  to  another 
that  she  meant  thereby  to  force  an  election 
upon  her  husband.  The  presumption  is  that 
she  executed  her  will  with  knowledge  that 
her  power  of  disposition  was  subordinate  to 
the  power  of  the  court  to  carve  out  a  home- 
stead for  a  limited  period  from  her  separate 
estate.    Code  Civ.  Proc.  ii  140.1.  1468;   In  re 
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Sharp,  78  Cal.  4«3,  21  Pac.  182;  In  re  La- 
fa  Iff.  86  Cal.  153,  24  Pac.  850;  In  re  Davis, 
6!)  Oal.  458,  10  Pac.  671;  Estate  of  Huelsman, 
127  Cal.  275,  50  Pac.  770. 

Wherefore  the  appeal  from  the  order  de- 
nying petition  for  distribution  Is  denied,  and 
the  order  appealed  from  is  affirmed. 

Wc  concur:     MELVIX,  J.;    LORIGAN,  J. 


(159  Cat.  172) 

CRAIG  V.  WADE  et  al.    (L.  A.  2.551.) 
(Sapreme  Court  of  California.     Jan.  6,  1911.) 

Corporations  (J  80*)  —  Liability  of  Ofti- 
CEF3 — False  Reports — Grounds  of  Action 
.  — Statutes. 

A  report  in  the  form  of  a  circular  to  stock- 
holders concerning  the  corporation  and  its  bnsi 
neas    and    nsi^ets,    containing    the    statpmpnt: 

"Value  of  wells.  31,  at  $1,500 46,500," 

was  not  frardnlent  within  the  meaning  of 
Civ.  Code,  §  316,  providing  that  any  corpo- 
rate officer  who  willfully  mak^s  a  report  con- 
cerning the  corporation  or  its  business,  which 
is  false  in  any  material  representation,  shall 
be  liable,  etc..  the  statement  being  a  matter 
of  opinion,  and  one  who  purchased  stock  in 
reliance  thereon  could  not  recover  under  the 
statute. 

fEd.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S!  244-265;    Dec.  Dig.  §  80.»1 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  W.  P.  James, 
Judge. 

Action  by  John  W.  Craig  against  R.  D. 
Wade  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.     Affirmed. 

H.  T.  Morrow,  for  appellant  G.  P.  Ad- 
ams, for  respondents. 

HENSHAW,  J.  Appellant's  action  Is 
founded  on  section  316  of  the  Civil  Code  of 
California,  which  provides  as  follows:  "Any 
officer  of  a  corporation  who  willfully  gives  a 
certificate,  or  willfully  makes  an  official  re- 
port, public  notice,  or  entry  in  any  of  the 
records  or  books  of  the  corporation,  concern- 
ing the  corporation  or  its  business,  which  is 
false  in  any  material  representation,  shall 
be  liable  for  ail  the  damages  resulting  there- 
from to  any  person  Injured  thereby,  and  if 
two  or  more  officers  unite  or  participate  In 
the  commission  of  any  of  the  acts  herein 
designated,  they  shall  be  jointly  and  sever- 
ally liable."  He  charged  that  respondents, 
as  officers  and  directors  of  the  Oceanic  Oil 
Company,  a  corporation,  made  an  official  re- 
port and  public  notice  concerning  the  cor- 
poration and  its  business  which  contained  the 
following  false  and  untrue  representations: 

"Value  of  wells,  31,  at  |1,500 .46,500." 

He  avers  that,  relying  on  the  truth  of  this 
report,  he  purchased  20,000  shares  of  the 
capital  stock  of  the  Oceanic  Oil  Company  for 
which  he  exchanged  property  of  the  value  of 
$8,000,  that  the  stock  at  the  time  of  the  pur- 
chase was  worth  $300,  and  no  more,  and  he 
seeks  a  Judgment  for  $7,700  as  damages.    A 


general  demurrer  to  the  complaint  was  sus- 
tained, and,  plaintiff  declining  to  amend, 
judgment  was  entered  accordingly,  and  from 
this  judgment  plnintiff  appeals. 

His  contention  is  that  upon  the  anfborlty 
of  such  cases  as  Woodland  v.  Hlntt,  58  Cal. 
2,'54,  Cruess  v.  Fessier,  39  Cal.  3.S8,  and  Loaizi 
V.  Superior  Court,  85  Cal.  11,  24  Pac.  707,  9 
L.  R.  A.  376,  20  Am.  St.  Rep.  197,  a  knowing 
misrepresentation  of  value  is  the  misrepre- 
sentation of  a  fact  within  the  meaning  of 
section  316  of  the  Civil  Code.  To  this  an- 
swer is  made  by  the  respondents  that  under 
certain  circumstances  a  misrepresentation  of 
value  may  be  a  misrepresentation  of  fact, 
but  that  the  general  rule  is  that  a  represen- 
tation of  value  is  an  expression  of  opinion 
and  that  under  the  circumstances  here  pre- 
sented it  cannot  be  construed  as  anything 
other  than  a  mere  expression  of  opinion. 
We  think  it  needs  no  extended  discussion  but 
a  mere  presentation  of  the  facts  to  show  that 
respondents'  position  in  this  matter  Is  Im- 
pregnable. The  circular  in  question  was  one 
addressed  to  the  stockholders  explaining  the 
necessity  of  an  assessment.  It  gave  in  item- 
ized form  the  receipts  and  expenditures  of 
the  corporation  for  the  current  year  ar>(l 
then  proceeded  to  itemize  the  assets  of  the  . 
corporation  as  follows: 

Number  of  producing  wells  owned  by  the 

company   31 

Production  in  1904,  gross  barrels 34,636 

Average   monthly  product  (in   full  opera- 
tion) gross  barrels 4,000 

Amonnt  of  oil  on  hand 7,438 

Number  of  pumping  plants  (complete). ..  5 

Value  of  pumping  plants 3,000 

Value  of  wells,  31,  at  $1,500 4r),.'i00 

Value  of  tools,  supplies,  etc .S.OOO 

Value  of  real  estate  (town  lots) 12,000 

By  order  of  the  board  of  directors, 

Chas.  F.  Bicknell.  Sec'y. 

One  of  these  items,  that  setting  forth  the 
value  of  the  wells,  is  the  one,  and  the  only 
one,  which  the  plaintiff  selects  and  charges 
to  have  been  willfully  and  falsely  made. 
There  may  be  property  of  such  a  character 
that  its  value  can  be  correctly  estimated  and 
declared.  Such,  for  example,  would  be  the  val- 
ue of  the  oil  on  hand  at  the  wells,  but,  on  the 
contrary,  property  such  as  an  oil  well  Itself  is 
always  of  such  uncertain  value  as  to  make 
an  expression  of  its  worth  in  terms  of  mon- 
ey necessarily  a  matter  of  opinion.  Twenty 
thousand  dollars  may  have  been  expended 
in  sinking  a  well  which  has  not  yet  reached 
oil  sands,  and  which  may  never  reach  them. 
To  a  sanguine  man  in  the  expectation  of 
soon  striking  oil,  the  well  may  have  a  value 
of  many  hundreds  of  thousands  of  dollars. 
To  the  pessimistic  man,  who  believes  oil  will 
never  be  struck,  the  $20,000  expended  Is  mon- 
ey lost,  and  the  well  is  valueless.  So,  too, 
if  oil  be  in  fact  found,  the  duration  of  its 
flow  is  entirely  uncertain,  and  the  flow  it- 
self may  increase  or  decrease  without  ap- 
parent reason.    If  the  well  yields  100  barrels 
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of  oil  to-day,  It  may  yield  1,000  bar- 
rels, or  nome  at  all,  to-morrow.  To  place  a 
value  in  terms  of  money  upon  such  a  flowing 
well  must  therefore  Itself  of  necessity  be  a 
matter  of  opinion  merely,  since  it  is  not  with- 
in human  knowledge  to  foresee  the  contin- 
gencies which  may  result  in  greatly  enhanc- 
ing or  utterly  destroying  its  output 

No  such  expression  of  value,  which  is  in- 
evitably but  the  statement  of  a  mere  opin- 
ion, is  contemplated  by  the  statute  which  de- 
nounces the  falsification  of  facts,  wherefore 
the  judgment  appealed  from  is  affirmed. 

We  concur:    MELVIN,  J.;   LORIGAN,  J. 

04  Cal.  App.  632) 

BACIGALUPI  et  al.  v.  PHCENIX  BLDG.  & 
CONST.  CO.  et  al.    (Civ.  833.) 

(Court  of  Appeal,  E^rst  District,  California. 
Nov,  23,  1910.) 

1.  Damages  (§  141*)— Actions  fob  Brbacb  of 
CoNTBACT— Allegations  of  Complaint. 

The  complaint  in  an  action  for  breach  of 
defendant's  contract  to  erect  and  complete  a 
building  for  plaintiff  alleged  that  defendant 
failed  and  refused  to  build  "said  Ijuilding,"  but 
that  it  abandoned  the  work  and  left  the  "said" 
building  in  an  uncompleted  condition,  and  "that 
the  reasonable  cost  to  complete  said  building 
over  and  in  excess  of  the  contract  price"  wan 
a  certain  sum.  Beld  that,  as  against  a  general 
demurrer,  the  complaint  sufficiently  alleged  dam- 
age to  plaintiff  by  defendant's  failure  to  per- 
form its  contract 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent-  Dig.  H  40&-408;   Dec.  Dig.  $  141. 'J 

2.  Appeal  and  Errob  (§  762*)— Brief— Open- 
ing Brief— Points  Not  Presented. 

The  appellate  court  need  not  decide  points 
first  presented  in  appellant's  reply  brief  in 
absence  of  strong  reason  why  they  were  not 
made  in  the  opening  brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  3007 ;    Dec.  Dig.  §  7C2.»] 

8.  Appeal  and  Error  ($  1040*)— Habiiless 

Error— Overruling  Demurrer. 

Where  in  an  action  for  damages  for  fail- 
ure to  complete  a  contract  to  erect  a  building, 
the  evidence  showed  that  the  building  was 
completed  pursuant  to  the  original  plana  after 
it  was  abandoned  by  defendant,  and  the  jury 
found  that  the  reasonable  cost  of  completing  it 
was  the  amount  of  the  verdict  for  plaintiff, 
defendant  could  not  have  been  prejudiced  by 
the  overruling  of  a  demurrer  to  the  complaint 
on  the  ground  of  the  insufficiency  of  the  al- 
legation as  to  damage  claimed  by  plaintiff  by 
defendant's  breach. 

I  Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4O8»-4105;  Dec.  Dig.  i 
1040.*] 

4.  Damages  (S  189*)— Breach  or  Contract- 
Evidence. 

The  actual  cost  of  completing  a  building 

after  it  was   abandoned   by   the   contractor  is 

some  evidence  of  the  reasonable  cost  of  such 

work. 
[Ed.    Note.— For   other  cases,   see    Damages, 

Cent  Dig.  |  512;    Dec.  Dig.  i  189.*] 

6.  Damages  (|  189^— Breach  or  Contract- 
Sufficiency  OF  Evidence. 

In  nn  action  to  recover  damages  for  breach 
of  defendant's  contract  to  erect  and  complete 
a  building,  evidence  held  -to  sustain  a  finding 

•For  other  cases  see  same  topic  and  secUon  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  *  R^'r  Indexes 


that  a  certain  sum  was  the  reasonable  cost 
of  completing  it  after  it  was  abandoned  by 
the  contractor. 

[EJd.  Note.— l!\)r  other  cases,  see  Damages. 
Cent  Dig.  {  512;    Dec.  Dig.  S  189.*] 

6.  Damages  (§  86*)— Liquidated  Damaged— 
Construction  Contract. 

A  provision  of  a  contract  for  the  construc- 
tion of  a  building  that  should  the  contractor 
fail  to  complete  the  building  within  the  time 
fixed  for  completion  be  aball  be  liable  to  the 
owner  for  loss  the  latter  suffers  on  account 
thereof,  not  to  exceed  $5  a  day  for  each  day 
the  work  remains  uncompleted  beyond  the  time 
fixed  for  completion,  related  only  to  damages 
from  delay  in  completion,  and  did  not  fix  the 
measure  of  damages  for  a  total  breach,  such 
as  the  contractors  abandonment  of  the  con- 
tract and  failure  to  complete  the  building. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §  182;    Dec.  Dig.  §  86.*) 

7.  Action   (|  62*)  —  Premature  Cobcmencb- 
ment. 

A  cause  of  action  for  breach  of  a  con- 
tractor's agreement  to  erect  a  building  within 
a  certain  time  by  abandoning  the  work  before 
the  building  was  completed,  accrued  as  soon  as 
the  contract  was  abandoned  so  that  an  action 
then  commenced  was  not  premature,  though  the 
building  was  afterwards  completed  by  the  owner. 
[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  {§  718-723;    Dec.   Dig.  §  62.*] 

8.  Appeal  and  Error  (§  882*)— Estoppel  to 
Allege  Error. 

Defendant's  submission  of  a  special  inter- 
rogatory in  an  action  for  breach  of  contract 
to  erect  a  building,  as  to  what  date  the  con- 
tractor abandoned  the  contract  and  refused  to 
complete  it,  in  effect  conceded  that  there  was 
an  abandonment,  so  that  defendant  cannot 
contend  on  appeal  that  the  contract  was  not 
abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3591-3610;    Dec  Dig.  | 

882.*] 

9.  Contracts  (S  306*)— Building  Contracts 
—Completion  by  Owner— Notice. 

A  provision  of  a  building  contract  that 
should  the  contractor  during  the  progress  of 
the  work  neglect  without  the  owner's  fault  to 
supply  Bdfficient  materials  or  workmen  to  com- 
plete the  contract  within  the  time  stipulated 
for  a  period  of  more  than  three  days  after  hav 
ing  been  notified  by  the  owner  to  furnish  the 
same,  the  owner  may  furnish  such  materials 
or  workmen  to  finish  the  w^ork,  and  deduct  the 
reasonable  expense  thereof  from  the  contract 
price,  does  not  entitle  the  contractor  to  the 
three  days'  notice,  where  he  has  completely 
abandoned   the   contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1528-1533 ;    Dec.  Dig.  8  306.*] 

10.  Contracts  (8  288*)— Building  Contracts 
—Performance— Pa  YMENT^'  'Architect.  ' ' 

A  building  contract  required  the  erection 
of  the  building  in  conformity  with  the  plans 
and  specifications  made  by  the  owner's  au- 
thorized architect,  and  provided  that  when  pay- 
ment became  due  certificates  in  writing  should 
be  obtained  from  the  architect  Held,  that  the 
contractor  and  builder  who  was  employed  by 
the  owner  to  make  the  plans  and  specifications 
for  the  building  and  to  superintend  its  con- 
struction, though  not  a  professional  architect, 
was  the  "architect"  authorized  to  make  the 
certificates  upon  which  i>ayments  were  made. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  8§  1308-1317;    Dec.  Dig.  8  288.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  490,  481.] 
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11.  Pbiwctpai,  and  Subety  (§  123*)— Surett's 

LiABTLiTT  —  Notice    of    Loss  —  Time  — 

"Promptly  and  Immediately." 

The  requirement  in  a  surety  liond  that  no- 
tice of  default  or  loss  should  be  given  the 
surety  "promptly  and  immediatjely"  means  only 
that  It  shall  be  given  within  a  reasonable  time 
after  default. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  H  ^H-SU;  Dec.  Dig.  § 
123.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5884 ;  vol.  4,  pp.  840S-3410.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  M.  S.  Bacigalupi  and  another,  ad- 
miniatratrlx,  against  the  Phoenix  Building  & 
Construction  Company  and  Title  Guaranty  & 
Surety  Company.  From  a  judgment  for 
plaintiffs  and  an  order  denying  a  motion  for 
a  new  trial,  the  last-named  defendant  ap- 
peals.   Affirmed. 

Wilson  &  Wilson,  for  appellant  Baciga- 
lupi &  Elkus,  for  respondents. 

HALL,  J.  Plaintiffs  entered  into  a  con- 
tract witli  the  Phoenix  Building  &  Construc- 
tion Company  (which  shall  hereinafter  be 
designated  as  the  Building  Company),  for 
the  construction  of  a  building  for  the  sum 
of  $14,000.  The  Title  Guaranty  &  Surety 
Company  gave  a  bond  to  plaintiffs  in  the 
sum  of  $3,600,  as  sureties  for  the  perform- 
ance of  the'  contract  by  the  Building  Com- 
pany. The  Building  Company  did  not  com- 
plete said  building  or  perform  its  contract, 
but  abandoned  the  same.  The  plaintiffs 
brought  this  action  against  the  Building  Com- 
pany and  the  Surety  Company  to  recover 
damages  In  the  sum  of  $3,500  for  breach  of 
the  contract  The  Building  Company  de- 
faulted, but  the  Surety  Company  defended. 
The  jury  returned  a  verdict  for  plaintiffs  for 
the  sum  of  $3,300,  for  which  Judgment  was 
entered. 

1.  Appellant's  first  contention  Is  that  the 
complaint  fails  to  state  a  cause  of  action, 
and  that  for  that  reason  the  court  erred  in 
overruling  its  demurrer  to  the  complaint 
The  point  of  the  attack  made  by  the  demur- 
rer, as  Indicated  in  appellant's  opening  brief. 
Is  the  alleged  insufficiency  of  the  allegation 
as  to  any  damage  caused  plaintiffs  by  the 
failure  of  the  Building  Company  to  perform 
its  contract  The  allegation  of  the  complaint 
upon  this  point  is  as  follows:  "That  the  rea- 
sonable cost  to  complete  said  building,  over 
and  in  excess  of  the  contract  price,  was  thir- 
ty-three hundred  ($3,300)  dollars."  The  com- 
plaint also  concludes  with  a  prayer  for  judg- 
ment in  the  simi  of  $3,500.  It  is  urged  that 
It  does  not  appear  that  the  building  was  ever 
completed  according  to  the  original  plans  and 
specifications,  or  that  the  reasonable  cost  to 
complete  the  building  according  to  the  orig- 
inal plans  and  specifications  was  $3,300,  or 
any  other  sum.    So  far  as  the  attack  by  gen- 


eral demurrer  Is  concerned  we  think  the  al- 
legation is  sufficient  The  words  "said  build- 
ing" fairly  mean  the  building  as  contracted 
for,  and  not  a  different  building  or  building 
other  than  as  contracted  for.  It  clearly  ap- 
pears from  the  allegations  of  the  complaint 
that  the  Building  (Company  failed  and  refus- 
ed to  build  said  building,  but  that  It  aban- 
doned the  work  and  left  the  said  building 
in  an  uncompleted  condition,  and  refused  to 
continue  under  its  contract  The  facts  stat- 
ed would  sustain  a  judgment  for  damages, 
and  in  such  a  case  it  has  been  held  that  the 
demand  in  the,  prayer  is  a  sufficient  state- 
ment of  the  amount  of  damages  sustained, 
as  against  a  general  demurrer.  Riser  t. 
Walton,  78  Cal.  490,  21  Pac.  362.  But  how- 
ever that  may  be,  the  most  that  can  be  said 
against  the  allegation  of  damage  In  the  case 
at  bar  is  that  it  is  not  as  definite  and  cer- 
tain as  good  pleading  demands. 

In  this  connection  appellant  in  its  reply 
brief  calls  attention  to  the  fact  that  the  al- 
legation as  to  damage  was  attacked  in  the 
demurrer  for  uncertainty.  It  is  perhaps  suffi- 
cient to  say  that  we  are  not  called  upon  to 
notice  points  not  presented  by  appellant  in 
its  opening  brief,  and  only  do  so  when  cogent 
reasons  are  presented  why  the  point  was  not 
made  In  the  opening  brief.  Furthermore,  in 
the  case  at  bar  the  evidence  showed  that  th« 
building  was  in  fact  completed  according  to 
the  original  plans  and  specifications,  and  the 
jury  specially  found  that  the  reasonable  and 
necessary  cost  for  so  doing  was  $3,300.  The 
appellant  was  thus  not  Injured  by  the  action 
of  the  court  in  overrpllng  its  demurrer  for 
uncertainty.  The  allegation  as  to  the  rea- 
sonable cost  of  completing  the  "said  build- 
ing" was  treated  on  the  trial  as  an  allegation 
as  to  the  reasonable  cost  of  completing  the 
building  according  to  the  original  contract 
and  the  jury  found  $3,309  to  be  the  reason- 
able and  necessary  cost  of  completing  the 
building  according  to  the  original  contract 
No  reversible  error  was  committed  in  over- 
ruling the  demurrer. 

2.  Appellant's  second  contention  is  that 
"plaintiffs  failed  to  prove  any  loss  or  damage 
for  failure  of  the  Building  Company  to  carry 
out  its  contract"  Under  this  bead  it  is  con- 
tended that  although  it  was  shown  that  the 
building  was  completed.  It  is  not  shown  that 
it  was  completed  in  accordance  with  the  orig- 
inal contract  with  the  Building  Company, 
and  that  though  It  was  shown  that  it  did  in 
fact  cost  $3,300  more  than  the  price  fixed  in 
the  original  contract  to  complete  the  build- 
ing, it  was  not  shown  that  this  cost  was  a 
reasonable  cost  or  price. 

As  to  the  first  contention  the  evidence  In 
the  record  does  show  that  the  building  was 
completed  in  accordance  with  the  original 
contract  Plaintiffs  did  prove  that  the  actual 
cost  for  completing  the  abandoned  contract 
was  $3,300  in  excess  of  the  original  contract 
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price;  that  plaintiff  received  bids  for  com- 
pleting the  worU,  and  gave  the  contract  to 
complete  the  work  to  the  lowest  bidder,  which 
brought  the  total  to  a  sum  $3,300  In  excess 
of  the  original  contract  price.  No  witness 
testified  In  terms  that  the  accepted  bid  was 
a  reasonable  price  or  represented  the  reason- 
able cost  of  completing  the  abandoned  con- 
tract; but  no  objection  was  made  to  this 
evidence.  No  evidence  was  given  that  the 
reasonable  cost  of  completing  the  building 
was  less  than  what  it  actually  cost  plaintiffs 
to  complete  it,  or  that  It  could  have  been 
completed  for  any  less  amount.  Under  the 
circumstances  the  evidence  was  sufficient  to 
prove  the  reasonable  cost  In  the  absence  of 
any  evidence  to  the  contrary  it  tended  to 
prove  the  reasonable  cost.  The  actual  cost 
Is  some  evidence  of  the  value  or  reasonable 
cost  Angell  v.  Hopkins,  79  Cal.  181,  21  Pac. 
729;  Bunting  v.  Salz  (Cal.)  22  Pac.  1132; 
Greenebaum  v.  Taylor,  102  Cal.  624.  36  Pac. 
957 ;  Levy  v.  Scott,  115  Cal.  39.  46  Pac.  892. 
The  appellant  also  claims  that  the  original 
contract  fixes  the  measure  of  damages.  The 
clause  relied  on  provides  that  "should  the 
contractor  fail  to  complete  this  contract  and 
the  work  provided  for  therein  within  the 
time  fixed  for  such  completion  •  •  •  he 
shall  become  liable  to  the  owner  for  all  loss 
And  damages  which  the  latter  may  suffer  on 
account  thereof,  but  not  to  exceed  the  sum 
of  $5  per  day  for  each  day  said  work  shall 
remain  uncompleted  beyond  such  time' for 
completion."  Manifestly  this  clause  has  re- 
lation only  to  damages  resulting  from  delay 
only,  and  has  no  bearing  upon  the  measure 
of  damages  for  an  abandonment  of  the  con- 
tract and  failure  to  complete  the  work  at 
all. 

3.  The  action  was  not  prematurely  brought 
because  brought  before  the  building  was  com- 
pleted. The  cause  of  action  accrued  as  soon 
as  the  Building  Company  abandoned  the  con- 
tract Taylor  v.  N.  P.  C.  R.  R.,  50  Cal.  317 ; 
Lawton  v.  Fltchburg  R.  R.  Co.,  8  Cush. 
(Mass.)  230,  54  Am.  Dec.  753;  Cincinnati  & 
Sprhigfield  Ry.  Co.  v.  Village  of  Carthage, 
36  Ohio  St.  631. 

4.  ippellant  also  contends  that  "plaintiffs 
had  no  right  to  consider  the  contract  of  the 
Building  Company  abandoned,  and  to  com- 
plete the  building  themselves."  Under  this 
head  it  is  contended  that  the  Building  Com- 
pany did  not  abandon  Its  contract,  and  that 
by  the  terms  of  the  contract  with  the  Build- 
ing Company  It  was  entitled  to  three  days' 
notice  in  writing  to  proceed  before  the  con- 
tract could  be  treated  as  abandoned.  That 
the  contract  was  in  fact  abandoned  by  the 
Building  Company  Is  perfectly  clear  from  the 
evidence.  Indeed,  appellant  in  a  special  de- 
fense predicated  upon  the  claim  that  the 
plaintiffs  did  not,  as  required  by  the  surety 
contract  give  appellant  prompt  or  Immediate 
notice  of  the  default  of  the  Building  Compa- 
ny, pleaded  that  the  Building  Company  "did 
make   default   In   the   performance   of   the 


terms,  covenants  and  conditions  of  said  con- 
tract, to  wit,  abandoned  the  performance  of 
the  said  contract  and  failed  to  complete  said 
building.    •    •    •" 

There  was  no  real  contention  as  to  the  fact 
that  the  Building  Compatiy  did  abandon  the 
contract,  and  the  appellant  in  effect  conced- 
ed that  the  contract  was  abandoned  when  It 
asked,  as  It  did,  the  court  to  submit  to  the 
jury  the  question,  "On  what  date  did  the 
Phoenix  Building  &  CV>nstmction  Company 
abandon  its  contract  with  the  plaintiffs  and 
refuse  to  complete  the  contract?"  This  ques- 
tion was  answered  as  follows:  "Feby.  14th, 
1907."  Furthermore,  we  find  nothing  In  the 
specifications  of  the  insu£Bciency  of  the  evi* 
dence  that  hints  at  any  failure  of  the  evi- 
dence to  support  this  answer. 

The  contention  that  the  Building  Company 
was  entitled  to  three  days'  notice  in  writing 
is  based  upon  the  following  provision  of  the 
contract  to  wit:  "Should  the  contractor,  at 
any  time  during  the  progress  of  the  work, 
refuse  or  neglect  without  the  fault  of  the 
owner,  architect  or  superintendent,  to  supply 
a  sufficiency  of  materials  or  workmen  to  com- 
plete the  contract  within  the  time  limited 
herein,  due  allowance  being  made  for  the 
contingencies  provided  for  herein,  for  a  pe- 
riod of  more  than  three  days  after  having 
been  notified  by  the  owner  in  writing  to 
furnish  the  same,  the  owner  shajl  have  pow- 
er to  furnish  and  provide  said  materials  or 
workmen  to  finish  said  work,  and  the  reason- 
able expense  thereof  shall  be  deducted  from 
the  contract  price."  This  paragraph  has  no 
application  to  the  case  where  tbe  contractor 
entirely  abandons  the  contract,  but  only 
applies  where  he  is  proceeding  under  the  con- 
tract, but  falls  to  supply  a  sufllclency  of  ma- 
terials or  workmen  to  complete  the  contract 
within  tbe  time  limited  by  the  contract.  It 
was  intended  to  give  the  owner  the  right  un- 
der such  circumstances  and  after  giving  the 
notice,  to  take  the  completion  of  the  contract 
Into  his  own  hands,  and  to  deduct  tbe  cost 
thereof  from  the  contract  price.  This  we 
think  to  be  the  meaning  of  tbe  paragraph  as 
between  the  owner  and  the  contractor,  and 
by  which  the  surety  was  bound.  Such  an  in- 
terpretation was  placed  upon  a  similar  provi- 
sion In .  a  contract  In  National  Contracting 
Co.  V.  Hudson  River  Water  Power  Co.,  118 
App.  DIv.  665,  103  N.  Y.  Supp.  641.  We  have 
no  doubt  It  Is  the  meaning  of  the  paragraph 
In  question  in  this  contract 

5.  Two  payments  were  made  by  plaintiffs 
to  the  Building  Company  before  It  abandon- 
ed the  contract  These  payments  were  made 
upon  tbe  certificate  of  one  Quagelll,  who  was 
not  a  professional  architect,  but  was  a  con- 
tractor and  builder.  ,\ppellant  contends  that 
under  the  contract  these  payments  were  un- 
authorized, as  not  made,  on  the  certidcate 
of  the  architect.  Qungelll,  however,  did  make 
the  plans  and  specifications  for  the  building, 
and  was  employed  and  paid  so  to  do  by 
the  plaintiffs,  and,  acting  as  such  architect 
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superintended  the  construction  of  the  build- 
ing. The  Building  Company  agreed  to  erect 
the  bnlldlTig  "in  conformity  with  the  plans 
and  speciflcatious  for  the  same  made  by  the 
authorized  architect  of  the  owner,  and  which 
are  signed  by  the  parties  hereto,"  and  the 
contract  provided  that  when  payments  shall 
become  due  "certificates  in  writing  shall  be 
obtained  from  the  said  architect."  The 
architect  here  referred  to  Is  the  person  who 
for  the  owner  made  the  plans  and  specifica- 
tions and  superintended  the  construction  of 
the  building.  He  was  the  only  "authorized 
architect  of  the  owner,"  and  was  the  "said 
architect"  empowered  to  give  certificates. 
The  payments  made  by  the  plaintiffs  were 
therefore  not  unauthorized  payments  for 
want  of  the  architect's  certificate.  The  con- 
tention that  the  certificates  must  be  given 
by  a  professional  architect  Is  without  merit. 

8.  The  building  contract  provided  that  the 
second  payment  shall  be  made  "when  build- 
ing is  Inclosed." 

This  payment  was  made  before  the  tin 
roof  was  on,  and  before  the  windows  or  sash- 
es, or  doors,  or  door  frames  were  in.  The 
board  rooang  was  on  and  the  siding  to  the 
house.  Both  parties  without  objection  intro- 
duced evidence  as  to  what  Is  meant  in  a 
building  contract  by  the  word  "inclosed." 
Not  only  was  there  a  conflict  upon  this  point, 
but  a  majority  of  the  witnesses  supported 
the  contention  of  plaintifCs  that  It  meant 
roughly  Inclosed.  Anderson,  a  builder  of 
many  years'  experience,  testified  that  "The 
meaning  of  that  word  as  applied  to  frame 
buildings  is  when  the  outside  sheathing  Is 
on,  whether  It  Is  rustic,  sheath  lath,  or  ton- 
gued  and  grooved  or  shingles,  and  the  roof 
boarding  is  on,  the  rough  boarding  is  on  the 
roof."  Architects  and  builders  testified  to 
the  same  effect  Under  this  theory  as  to  the 
meaning  of  the  word  "inclosed"  in  a  building 
contract  there  Is  no  doubt  from  the  evidence 
but  that  the  building  was  Inclosed  when  the 
second  payment  was  made. 

The  contention  of  the  appellant  that  the 
second  payment  was  prematurely  made,  be- 
cause made  before  the  building  was  "Inclos- 
ed," cannot  be  sustained.  The  surety  was 
therefore  not  released  by  reason  of  such  pay- 
ment 

7.  The  seventh  and  last  question  present- 
ed upon  this  appeal  grows  out  of  a  provision 
of  the  surety  bond  providing  that  no  liability 
shall  attach  to  appellant  for  any  default  up- 
on the  part  of  the  Building  Company,  unless 
the  plaintiffs  shall  promptly  and  immediately 
upon  knowledge  thereof  give  .written  notice 
thereof  to  the  appellant.  On  February  14, 
1907,  one  of  the  plaintiffs  learned  that  two 
carpenters  had  .been  suspended  from  working 
on  the  building,  and  on  the  same  day  went 
to  the  building  and  found  no  one  at  work. 
He  then  sought  the  architect  whom  he  suc- 
ceeded in  finding  late  in  the  day,  and  ar- 
ranged with  him  to  see  the  manager  of  the 


Building  Company  the  next  day.  He  went 
to  the  ofllce  of  the  manager  of  the  Building 
Company  In  the  morning  and  afternoon  of 
the  next  day,  but  did  not  succeed  In  finding 
him.  He  tried  again  the  next  day,  which 
was  Saturday,  to  find  the  manager  of  the 
Building  Company,  but  without  success.  Ei- 
ther on  the  15th  or  16th  of  February  he  ad- 
vised with  bis  attorney,  and  on  Monday,  the 
18tb  day  of  February,  by  advice  of  their  at- 
torney, plaintiffs  gave  the  required  notice  to 
appellant.  The  court  interpreted  the  provi- 
sion of  the  contract,  requiring  plaintiffs  to 
promptly  and  immediately  give  written  no- 
tice of  default  to  mean  that  such  notice 
must  be  given  within  a  reasonable  time,  and 
he  left  it  to  the  Jury  to  determine  whether 
or  not  such  notice  had  been  given  within  a 
reasonable  time.  The  Jury  answered  In  the 
afarmatlve. 

The  correctness  of  the  Interpretation  of 
.the  contract  as  to  giving  notice  of  default  Is 
presented  by  various  rulings,  to  wit,  the  or- 
der denying  the  motion  for  a  nonsuU,  the  re- 
fusal to  give  an  instruction  to  the  effect  that 
If  plaintiffs  bad  knowledge  of  the  default  on 
February  14th,  and  did  not  give  notice  until 
February  18th,  the  verdict  should  be  for  de- 
fendant and  the  substitution  of  a  question 
as  to  whether  or  not  the  notice  was  given 
within  a  reasonable  time,  in  place  of  one 
framed  in  the  language  of  the  bond.  If  the 
requirement  of  the  bond  that  notice  of  de- 
fault te  promptly  and  immediately  given  Is 
satisfied  by  notice  given  within  a  reasonable 
time,  the  action  of  the  court  in  these  various 
rulings  was  correct 

That  the  Interpretation  placed  upon  the 
clause  of  the  bond  in  question  was  correct  is 
supported  by  the  great  weight  of  authority. 
That  the  requirement  in  surety  bonds,  and 
in  insurance  contracts,  that  notice  of  default 
or  of  less  shall  be  given  promptly  and  im- 
mediately means  only  that  it  must  l>e  given 
within  a  reasonable  time,  is  sustained  by  the 
following  cases:  Fidelity  &  Deposit  Co.  v. 
Courtney,  186  U.  S.  342,  22  Sup.  Ct  833,  46 
Lfc  Ed.  1193;  Remington  v.  Fidelity  &  De- 
posit Co.,  27  Wash.  429,  67  Pac.  089 ;  Fidelity 
&  Deposit  Co.  V.  Courtney,  103  Fed.  599,  43 
C.  C.  A.  331 ;  People's  Mut  Accident  Ass'n  v. 
Smith.  126  Pa.  317,  17  AU.  605,  12  Am.  St 
Rep.  870 ;  Van  Buren  v.  Am.  Surety  Co.,  137 
Iowa,  490,  115  N.  W.  24,  126  Am.  St  Rep. 
290;  Kentzler  v.  Am.  Mutual  Ass'n,  88  Wis. 
589,  60  N.  W.  1002,  43  Am.  St.  Rep.  934 ;  Sol- 
omon V.  Continental  Fire  Ins.  Co.,  160  N. 
T.  595,  55  N.  E.  279,  46  L.  R.  A.  682,  73  Am. 
St.  Rep.  707;  Lyon  v.  Ry.  Passenger  Ass'n 
Co.,  46  Iowa,  631 ;  Niagara  Fire  Ins.  Co.  v. 
Scammon,  100  111.  644;  Ward  v.  Maryland 
Casualty  Co.,  71  N.  H.  262,  51  Atl.  900.  93 
Am.  St  Rep.  514.  The  cases  of  Fidelity  & 
Deposit  Co.  v.  Courtney,  103  Fed.  599,  43  C. 
C.  A.  331,  and  186  U.  S.  342,  22  Sup.  Ct  833, 
46  L.  Ed.  1193,  and  Remington  v.  Fidelity  & 
Deposit  Co..  27  Wash.  429,  67  Pac.  989,  both 
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arose  out  of  a  clause  In  a  surety  bond,  and 
are  In  all  respects  Identical  wlUi  the  case 
at  bar. 
Tbe  judgment  and  order  are  atflrmed. 

We   concur:     COOPER,    P.   J.;    KERRI- 
GAK,  X 


(14  Cal.  A.  S2S) 

BIVERDALE   MINING   CO.  t.   WICKS. 
(Civ.  712.) 

(Court   of  Appeal,  Third  District,   California. 
Nov.  19,  1910.) 

1.  COBPORATIONS    (8   499*)  — PlLINO    OF   COPT 

OF  Articles— Trial. 

Though  a  corporation  plaintiff  did  not  com- 
ply with  Civ.  Code,  i  299,  providinR  that  any 
corporation  failing  to  file  its  articles  of  in- 
corporation at  the  places  indicated  cannot  main- 
tain any  action  until  after  such  filing,  a  stip- 
ulation, entered  into  liefore  the  allowance  of  the 
amendment  to  the  plea,  setting  up  such  failure 
that  plaintiff  at  some  time  pending  the  trial 
might  introduce  proof  that  a  copy  of  the  articles 
had  been  filed  at  the  proper  oflice  cured  the  de- 
fect, as  tbe  stipulation  related  to  the  time  it  was 
entered  into. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  499.*] 

2.  Judgment  (f  570*)  —  Coholusiveness  — 

JUDOMENT  or  DiSMISSAI,. 

The  dismissal  of  an  action  brought  b^  a 
corporation  on  the  ground  that  it  bad  failed 
to  file  its  articles  of  incorporation,  as  required 
by  Civ.  Code,  f  299,  does  not  operate  as  a  Iwr 
to  another  action  to  determine  the  merits  after 
removal  of  tbe  disability  by  compliance  with 
the  statute. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  H  1028-1045;    Dec.  Dig,  {  670.»] 

8.  CORPOBATIONS  <i  499*)— ACTIONS— FaELUBE 

TO  File  Article's  of  Incobpobation. 

The  failure  of  a  corporation  to  file  a  cer- 
tified copy  of  its  articles  of  incorporation,  as 
required  by  Ov.  Code,  |  299,  does  not  impose 
on  the  corporation  a  loss  or  forfeiture  of  its 
property,  or  impair  or  deprive  it  of  any  cause 
of  action  or  defense  it  may  have  in  reference 
to  such  property. 

[Kd.  Note.— For  other  cases,  see  Corporations, 
Dec.   Dig.  i  499.*] 

4.  Corporations  (|  613»)  —  Action— Failtjbb 
to  Pile  Articles  of  Incorporation- De- 

MURBEB. 

In  an  action  by  a  corporation,  the  absence 
of  an  averment  in  the  complaint  that  plaintiff 
bad  filed  its  articles  of  incorporation,  as  re- 
quired by  Civ.  Code,  {  299,  does  not  render 
tbe  complaint  subject  to  demurrer. 

[E}d.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  {  513.*] 

6.  Corporations  (|  513*)— Failure  to  File 

Copt  or  Articles— Pleading. 

Tbe  failure  of  a  corporation  to  file  its 
articles  of  incorporation  before  commencing 
suit,  being  merel;-  a  matter  in  abatement,  is 
waived  unless  afhrmatiVely  pleaded. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  i  513.»] 

9.  Pleading  (|  106*)— Pleas  in  Abatement. 

Pleas  in  abatement  are  dilatory,  have  never 
teen  favored,  and  are  to  be  strictly  construed. 
[EM.   Note.— For   other   cases,    see    Pleading, 
Cent  Dig.  {  219 ;    Dec.  Dig.  {  106.»] 


7.  Judgment  (|  780*)— Libw— Pbopertt  Af- 
fected— Title  of  trustee. 

Where  a  husband  placed  community  prop- 
erty in  tbe  hands  of  an  agent  for  sale,  and 
executed  to  the  agent  a  deed  signed  by  himself 
and  wife,  which  was  placed  in  escrow  to  await 
a  prospective  purchaser,  and,  on  a  sale  being 
effected,  tbe  deed  was  delivered  to  the  agent 
who  on  the  same  day  executed  bis  own  deed 
to  the  purchaser,  the  agent  took  the  nalced  legal 
title  only  as  agent  or  trustee,  and  under  Code 
Civ.  Proc.  S  671,  providing  that  a  judgment 
shall  l>e  a  lien  x>n  all  the  property  of  the  judg- 
ment debtor  owned  by  him  at  the  time  of  the 
rendition  of  the  judgment  or  such  as  may  be 
thereafter  acquired,  the  land  was  not  subject 
to  the  lien  of  a  judgment  existing  against  the 
agent. 

[EM.   Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S$  1343-1349;  Dec  Dig.  S  780. •] 

8.  Quieting  Title  ({  43»)— Issues  Raised  by 
Pleading. 

A  husband  placed  community  property  in 
the  bands  of  an  agent  for  sale,  and  executed 
to  such  agent  a  deed  signed  by  the  husband  and 
wife,  which  deed  was  placed  in  escrow  to  await 
a  prospective  purchaser.  On  a  sale  of  tbe 
land  being  effected,  the  deed  was  delivered  to 
the  agent  who  on  the  same  day  executed  his 
own  deed  to  the  purchaser,  who  thereafter  con- 
veyed to  plaintiff.  The  consideration  actually 
pa-d  to  the  husband  was  less  than  that  stated 
in  the  escrow  deed,  which  fact  was  not  com- 
municated to  the  wife.  Tbe  land  was  sold  at 
execution  sale  under  a  judgment  a^inst  tbe 
agent  Held,  in  an  action  by  plaintiff  against 
the  execution  purchaser,  defendant  could  not 
maintain  that  plaintiff's  title  was  invalid  on 
account  of  the  fraud  practiced  on  the  wife, 
where  such  issue  was  not  presented  by  tbe 
pleadings. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Dec.  Dig.  I  48.*] 

9.  Quieting  Title  ({  43*)— Parties  to  Ac- 
tion. 

Such  issue  could  not  be  tendered,  since 
tbe  wife  was  not  a  party  to  the  suit. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Dec.  Dig.  {  43.*) 

la  Husband  and  Wife  (|  267*>— CoMMUNrrr 
Pbopbrtt— Fraud  oh  Wife— Presumption. 
Under  Civ.   (Jode,  i  172,   giving   the  hus- 
band  management   and   control   of  community 
property,    a    husband    having    sold    community 
property  for  an  amount  less  than  tbe  consid- 
eration stated  in  tbe  deed,  executed  by  the  wife. 
it  must  be  presumed  in  atu  action  l>etween  sub- 
sequent purchasers  of  the  land   to   which   the 
wife  was  not  a  party  that  the  husband  receiv- 
ed an  adequate  consideration  for  the  land  not- 
withstanding the  disparity  between  the  amount 
actually  received  ana  that  stated  in  the  deed. 
[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  %  207.*] 
11.  Trial  (J  37*)— Statement  to  Court- Ef- 
fect. 

Where,  in  such  case,  defendant  stated  to 
the  trial  court  that  the  only  question  before 
the  court  was  not  whether  the  husband  could 

Eass  the  title  without  being  joined  in  tbe  deed 
y  his  wife,  but  whether  the  agreement  between 
the  husband,  the  agent  and  the  purchaser,  was 
such  that  the  agent  acquired  no  title  to  which 
the  judgment  lien  could  attach,  defendant  was 
precluded  from  asserting  that  the  fraud  prac- 
ticed on  the  wife  invalidated  plaintifTs  title. 
[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  i  87.*] 

Appeal  from  Superior  Court,  Plumas  Coun- 
ty; J.  O.  Moncur,  Judge, 
Action  by  tbe  Riverdale  Mining  Company 
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against  Corine'Wlcks.    From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

U  N.  Peter,  for  appellant.  Sam  Bell  Mc- 
Eee  and  Arthur  Tasbeira,  for  respondent. 

HART,  J.  This  Is  a  suit  to  quiet  title  to 
certain  land  situated  In  Plumas  county. 
Plaintiff  obtained  judgment,  from  whlcb  the 
defendant  baa  taken  tbls  appeal. 

The  evidence  from  which  the  court  made 
Its  findings  of  fact  Is  undisputed,  and  may 
be  epitomized  as  follows:  On  and  prior  to 
the  4th  day  of  October,  1907,  one  W.  W. 
Kellogg  was  the  owner  of  the  property  In 
controTemy.  On  said  4tb  day  of  October, 
1007,  Kellogg  and  wife,  by  deed,  conreyed 
said  property  to  one  Lloyd  P.  Cornell  Said 
deed  was  delivered  to  said  Cornell  on  the 
day  of  Its  execution,  and  was  recorded  on 
the  same  day  in  the  office  of  the  county  re- 
corder of  Plumas  county  at  20  minutes  past 
4  o'clock  p.  m.  Immediately  after  the  de- 
Urery  of  said  deed  to  Oornell,  and  on  the 
said  4tb  day  of  October,  1907,  the  latter  exe- 
cuted a  deed  to  one  Augustln  S.  McDonald, 
conveying  to  the  latter  the  property  concern- 
ed here,  and  said  deed  so  executed  to  said 
McDonald  was  filed  for  record  in  the  office 
of  the  county  recorder  of  Plumas  county  at 
22  minutes  past  4  o'clock  p.  m.  on  the  said 
4th  day  of  October,  1907.  "On  the  7th  day 
of  October,  1007,  Augustln  S.  McDonald  and 
wife  conveyed  the  property  to  plaintiff,  the 
deed  having  been  recorded  In  the  office  of 
the  county  recorder  of  Plumas  county  on  Oc- 
tober 0th,  1007,  at  30  minutes  past  0  o'clock 
a.  m."  It  appears  that  at  the  time  of  the 
happening  of  the  several  transactions  so  in- 
volving the  property  In  dispute  referred  to 
in  the  foregoing  statement  there  existed 
against  said  Cornell  and  In  favor  of  one  C. 
B.  Wright  an  unsatisfied  Judgment  for  the 
sum  of  $410.50,  together  with  costs  and  In- 
terest, "said  judgment  having  been  recovered 
by  Wright  on  the  9th  day  of  December,  1903, 
and  duly  entered  and  docketed  on  that  date. 
*  *  *  On  the  2d  day  of  March,  1908,  said 
Judgment  being  still  unsatisfied,  an  execu- 
tion Issued  thereon  was  levied  by  the  sheriff 
of  Plumas  county  on  the  property  described 
In  the  complaint,  and  on  the  24tb  day  of 
March,  1908,  said  property  was  sold  at  sher- 
UTs  sale  to  appellant,  who  paid  therefor  the 
sum  of  five  hundred  and  sixty  dollars,  and 
on  said  date  received  from  the  sheriff  a  cer- 
tificate of  sale." 

The  plaintiff  Is  a  corporation,  organized 
under  the  laws  of  California,  and  the  first 
point  urged  against  the  validity  of  the  Judg- 
ment is  that,  having  failed  before  the  com- 
mencement of  tbls  action  to  file  in  the  office 
of  the  county  clerk  of  the  county  of  Plumas 
a  copy  of  the  copy  of  its  articles  of  incor- 
poration, certified  by  the  Secretary  of  State, 
as  required  by  section  299  of  the  Civil  Code, 
the  plaintiff  Is  not  entitled  to  maintain  this 
action.  Said  section  reads,-  in  part,  as  fol- 
lows: "Any  corporation  failing  to  comply 
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with  the  provisions  of  this  section  cannot 
maintain  or  defend  any  action  or  proceeding 
in  relation  to  such  property,  its  rents,  issues, 
or  profits,  until  such  articles  of  incorpora- 
timi  and  such  certified  copy  of  its  articles  of 
Incorporation,  and  such  certified  copy  of  the 
copy  of  its  articles  of  Incorporation  are  filed 
at  the  places  directed  by  the  general  law 
and  this  section."    It  appears  from  the  rec- 
ord that  the  original  answer  contained  noth- 
ing by  way  of  averment  with  regard  to  the 
failure  of  the  plaintiff  to  file  a  certified  copy 
I  of  the  copy  of  its  articles  of  incorporation  In 
I  the  office  of  the  county  clerk  of  Plumas  coun- 
'  ty.    On  the  day  on  which  the  cause  was  call- 
'  ed  for  trial,  the  attorney  for  defendant  ap- 
'  piled  to  the  court  for  permission  to  amend  the 
i  answer  so  that  he  could  Interpose  a  special 
plea  against  plaintiff's  right  to  maintain  the 
I  action,  and  in  support  of  said  application 
stated  that  he  bad  learned  for  the  first  time 
only  a  half  an  hour  prior  to  the  hour  at  which 
court  was  opened  that  plaintiff  had  omitted 
to  comply  with  the  provisions  of  section  299 
of  the  Civil  Code.    Counsel  for  plaintiff  ob- 
jected to  the  amendment,  and  at  the  same 
I  time  requested  a  continuance  of  the  trial  of 
the  case  for  a  reasonable  time  within  which 
!  to  enable  his  client  to  file  a  certified  copy  of 
[  the  copy  of  its  articles  of  Incorporation.    He 
',  stated  that  he  had  up  to  that  time  supposed 
that  such  copy  had  been  filed  In  the  clerk's 
office,  and  that  the  application  of  defendant 
for  permission  to  amend  the  answer  had  tak- 
j  en  him  by  surprise.    Finally,  the  court  al- 
I  lowed  the  amendment  upon  an  understand- 
I  ing  between  the  attorneys  for  both  sides  antf 
I  the  court  that  preferably  to  a  postponement 
\  of  the  trial  for  that  purpose  the  trial  might 
;  be  proceeded  with,   and  that  either  during 
j  its  progress  the  filing  of  the  articles  might 
I  be  shown,  or,  if  found  necessary  for  that 
'  purpose,  the  case  might  be  kept  open  after 
the  conclusion  of   the  taking   of   testimony 
addressed  to   the  merits,   so  that  proof.   If 
available,  might  be  introduced  of  plaintiff's 
compliance  with  the  terms  of  said  section. 
Defendant  objected,  at  the  times  that  It  was 
offered,  to  all  the  testimony  submitted  in  be- 
half of  plaintiff  on  the  ground  that  said 
plaintiff  was  not  entitled  to  maintain  the 
action  for  the  reason  stated,  and  the  court 
overruled  said  objections,  subject  to  a  re- 
versal of  Its  rulings  thereon  should  plaintiff, 
as  it  was  agreed  that  it  might  do,  fail  to 
prove  that  a  copy  of  the  copy  of  its  articles 
had  been  filed  In  the  office  of  the  county 
clerk.    Agreeably  to  the  said  understanding 
or  stipulation,  plaintiff,  before  the  case  was 
closed,  offered,  and,  over  the  objection  of 
defendant,    was    allowed    by   the   court,    to 
prove  that  subsequently  to  the  beginning  of 
the  trial  It  had  complied  with  section  299  in 
the  respect  referred  to.    The  contention  of 
the  defendant  is  that  the  filing  of  the  arti- 
cles under  the  indicated  circumstances  could 
not  have  the  effect  of  curing  plaintitTs  In- 
capacity to  maintain  the  action  at  the  time 
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the  court  permitted  the  amendment  to  the 
answer  bo  that  It  would  include  the  plea 
challenging  its  right  to  do  bo.  The  defense 
against  the  incapacity  of  a  plaintiff  to  main- 
tain an  action  involves  a  mere  dilatory  plea 
— ih  other  words,  a  plea  in  abatement  going 
only  to  the  disability  of  plaintiff  to  main- 
tain the  action  until  sudi  disa'biUty  is  re- 
moved. The  dlBablllty  having  been  removed 
before  the  close  of  the  case,  the  plaintiff 
was  properly  allowed,  under  the  stipulation 
to  that  effect,  to  show  its  capacity  to  main- 
tain the  action.  If  the  court  had,  after  al- 
lowing this  plea  to  be  added  to  the  answer, 
and  before  plaintiff  had  complied  with  the 
terms  of  the  statute,  sustained  the  plea,  the 
effect  of  sudi  ruling  would  have  been  to 
abate  the  action  only,  and  even  if  a  dismiss- 
al of  the  action  necessarily  followed  from 
the  mere  allowance  of  such  a  plea,  which  we 
do  not  decide,  we  know  of  no  reason  wb^ 
it  would  operate  as  a  bar  to  another  suit 
upon  the  merits  after  the  removal  of  the  dis- 
ability. As  is  said  in  the  case  of  California 
Savings  &  Loan  Society  v.  Harris,  111  Cal. 
133,  43  Pac.  525,  "the  faUure  to  file  this  cer- 
tified copy  does  not  Impose  upon  the  corpora- 
tion a  loss  or  forfeiture  of  its  property,  or 
impair  or  deprive  it  of  any  cause  of  action 
or  defense  it  may  have  in  reference  to  such 
property.  A  previous  filing  of  the  certified 
copy  is  not  a  fact  essential  to  the  cause  of 
action,  or  of  an  element  constituting  the 
plaintiff's  right  of  action;  and  the  omission 
of  such  an  averment  in  the  complaint  is 
not  a  ground  of  demurrer  (South  Yuba  Wa- 
ter Co.  V.  Rosa,  80  Cal.  333  [22  Pac.  222]), 
or  for  the  reversal  of  the  Judgment  (Labory 
y.  Orphan  Asylum,  97  Cal.  270  [32  Pac.  231]), 
and  consequently  not  a  Jurisdictional  ele- 
ment in  the  suit.  Nor  does  such  failure  af- 
ford to  the  other  party  any  defense  to  the 
cause  of  action  upon  which  a  suit  has  been 
commenced,  but  is  merely  a  special  defense 
in  the  nature  of  a  plea  in  abatement  (On- 
tario State  Bank  v.  Tlbblts,  80  Cal.  68  [22 
Pac.  66]).  by  which  the  right  of  the  plaintiff 
to  maintain  the  action  is  suspended  until  the 
statute  is  complied  with,  and  is  subject  to 
the  same  rules  of  pleadings  as  are  other 
pleas  in  abatement  Being  matter  merely  in 
abatement,  it  is  a  defense  which  may  be 
waived  by  the  defendant,  and  which  Is  waiv- 
ed by  him  unless  it  is  affirmatively  pleaded." 
See  Labory  v.  Orphan  Asylum,  97  Cal.  270, 
32  Pac.  231;  First  National  Bank  of  San 
Luis  Obispo  V.  Henderson,  101  CaL  307,  35 
Pac.  899;  Ward  Land  &  Stock  Co.  v.  Mapes, 
147  cal.  747,  82  Pac.  426;  Nicholson  v.  Au- 
burn Gold  Min.  &  Mill.  Co.,  6  Cal.  App.  547, 
92  Pac.  651;  Reed  &  Co.  v.  Harshall,  12  Cal. 
App.  703,  108  Pac.  719,  and  cases  therein 
cited. 

But  appellant  here  undertakes  to  differen- 
tiate the  foregoing  cases  from  the  case  at 
bar  by  the  fact  that,  while  in  the  cited  cases 
a  copy  of  the  articles  was  not  filed  before 
the  actions  were  instituted,  they  were  never- 


theless filed  before  the  special  plea  was  in- 
terposed, which,  it  is  claimed,  is  not  the 
case  here.  But  under  the  circumstances  of 
this  case  the  plaintiff  is  to  be  considered  as 
having  complied  with  the  requirements  of 
the  statute  before  the  interposition  of  the 
special  plea,  since  the  court  declared,  before 
allowing  the  amendment  to  the  answer,  that 
said  amendment  would  be  allowed  only  upon 
the  understanding  and  agreement  between 
the  parties  that  plaintiff  might,  before  the 
case  was  finally  submitted  for  decision,  in- 
troduce proof,  if  it  could,  that  It  bad  filed  a 
copy  of  the  articles  in  the  office  of  the  coun- 
ty clerk.  In  the  first  instance,  the  defend- 
ant had  presumptively  waived  any  objection 
to  plaintiff's  right  to  maintain  the  action  for 
the  reason  urged  under  the  special  plea,  and 
the  order  permitting  the  amendment,  so  that 
the  answer  would  embrace  the  special  plea 
was  one  of  grace  and  not  of  right.  The 
court  could  have  disallowed  the  amendment, 
and  such  ruling  would  have  involved  only 
the  exercise  of  a  discretion  with  which  no 
reason  for  interference  by  a  court  of  review 
could  well  have  t)een  suggested;  for  "pleas 
in  abatement,  or  dilatory  pleas,  have  never 
been  favored,  and  are  to  be  strictly  con- 
strued." Cal.  Sav.  &  L.  Soc.  v.  Harris,  su- 
pra; Tooms  V.  Randall,  3  Cal.  438;  Larco 
V.  Clements,  36  Cal.  132;  Parmele  Company 
V.  Haas,  171  N.  T.  583,  64  N.  K.  440.  "The 
party  pleading  them  relies  on  technical  law 
to  defeat  the  plaintiff's  action,  and  is  held 
to  a  technical  exactness  in  his  pleading." 
Thompson  v.  Lyon,  14  Cal.  39.  The  general 
rule  is,  it  is  true,  that  a  copy  of  the  articles 
of  incorporation  must  be  of  record  in  the 
clerk's  office  at  the  time  the  plea  is  inter- 
posed, otherwise  the  plea  Is  good.  But  in 
this  case,  as  we  have  seen,  the  court,  in  the 
exercise  of  its  discretion,  allowed  the  amend- 
ment so  that  the  special  plea  could  be  inter- 
posed upon  the  condition,  agreed  to  by  the 
defendant,  that  the  plaintiff  might  at  some 
time  pending  the  trial,  or  before  the  formal 
submission  of  the  case  for  decision  was 
made,  introduce  proof  that  a  copy  of  the  ar- 
ticles was  on  file  in  the  proper  office,  and 
it  seems  to  us  that  when  such  proof  was 
made,  in  accordance  with  said  agreement.  It 
related  back  to  the  time  of  the  making  of 
the  agreement,  which  was  before  tbe  plea 
was  interposed.  Under  this  view,  it  seems 
to  us,  the  order  allowing  the  amendment  be- 
ing upon  tbe  condition  mentioned,  and  such 
condition  having  as  agreed  teen  complied 
with  before  the  close  of  the  trial,  amounted 
to  nothing  less,  in  substantial  effect,  than  a 
refusal  by  the  court  to  allow  said  amend- 
ment Or,  if  we  view  the  proposition  In  the 
light  of  a  rebuttal  by  competent  testimony 
of  the  special  plea,  the  result  is  the  same. 
In  short,  the  defendant,  by  agreeing  to  allow 
plaintiff  to  make  proof  of  its  compliance 
with  the  requirements  of  the  statute,  stipu- 
lated away  the  force  of  her  special  plea  as 
effectually  as  tf  it  had  never  been  iuterpos- 
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ed — that  Is,  such  was  the  effect  of  the  stipu- 
lation the  moment  competent  proof  was  of- 
fered and  received  of  the  filing  of  the  arti- 
cles. 

On  the  merits  of  the  suit.  It  Is  contended 
by  appellant  that  the  Judgment  lien  in  favor 
of  said  Wright  and  against  Cornell,  immedi- 
ately attached  to  said  property  upon  the  ex- 
ecution of  the  deed  by  KeUogg  to  said  Cor- 
nell. This  contention,  it  is  asserted,  is  sup- 
ported by  the.  provisions  of  section  671  of 
the  Code  of  Civil  Procedure,  which  reads: 
"From  the  time  the  judgment  is  docketed,  it 
becomes  a  lien  upon  all  the  real  property  of 
the  Judgment  debtor  not  exempt  from  ex- 
ecution in  the  county  owned  by  him  at  the 
time  or  which  he  may  afterwards  acquire, 
until  the  lien  ceases."  Under  the  facts  of 
the  several  transactions  concerning  the  prop- 
erty In  dispute,  as  they  are  revealed  by  the 
record,  this  contention  cannot  be  maintained. 
These  facts  may  be  summarized  as  follows: 
In  the  year  1906,  Senator  Kellogg,  then  own- 
er of  the  property,  desired  to  dispose  of  the 
same,  and  with  that  object  in  view  bad  an 
Interview  with  Cornell.  "X  tried  to  induce 
Cornell  to  get  some  parties  to  buy  the  place 
outright,"  testified  Kellogg,  "or  open  it  up 
for  development.  Mr.  Cornell  agreed  that  he 
would  take  the  matter  up,  talce  the  matter 
under  consideration,  and  do  the  best  he  could. 
I  then  made  a  bargain  with  him  that  X 
would  sell  the  place  for  $6,500  clear  to  me; 
that  any  commission,  that  anything  he  did 
making  the  sale  or  developing  the  mine,  he 
must  look  to  those  parties  for.  We  talked 
of  giving  a  bond  on  the  mine,  which  I  refus- 
ed, but  I  made  out  to  him  a  deed  of  the 
whole  property,  and  had  my  wife  also  sign 
the  deed,  stating  the  consideration.  I  then 
deposited  that  deed  in  the  Plumas  County 
Bank  under  certain  written  Instructions." 
These  instructions,  which  accompanied  the 
deed  In  escrow,  were  to  the  effect  that  the 
witness  would  execute  a  deed,  conveying 
said  property  free  from  all  ileus,  incumbranc- 
es, etc.,  to  Cornell  or  his  assigns,  provided 
that  within  one  year  from  the  date  of  said 
deed  the  sum  of  $6,500  was  paid  to  witness. 
In  accordance  with  this  understanding  with 
Kellogg,  Cornell  entered  into  negotiations 
with  a  Mr.  McDonald,  of  Oakland,  said  nego- 
tiations resulting  in*  an  effort  on  the  part 
of  said  McDonald  to  work  and  develop  the 
property  for  mining  purposes.  This  venture 
failed,  and  after  the  year  within  which  Cor- 
nell was  authorized  to  dispose  of  the  prop- 
erty or  otherwise  handle  it  for  Kellogg,  as 
agreed,  McDonald,  through  Cornell  (several 
different  extensions  of  time  within  which 
Cornell  might  be  able  to  sell  the  place  hav- 
ing been  accorded  to  the  last  named  by  Kel- 
logg), started  negotiations  for  the  purchase 
of  said  property.  Kellogg  testified  that  these 
latter  negotiations  were  conducted  by  and 
between  himself  and  McDonald,  although 
Cornell  was  present  certain  parts  of  the  time 


during  which  they  were  In  progress.  Mc- 
Donald was  unwilling  to  pay  for  the  prop- 
erty the  sum  of  $G,500,  the  price  demanded 
by  Kellogg,  and,  after  considerable  discus- 
sion, the  latter  agreed  to  reduce  the  amount 
of  the  consideration  to  the  sum  of  $3,230. 
McDonald  accepted  the  proposition  as  thus 
modified,  and  so  bought  the  property.  There- 
upon Kellogg  delivered  the  deed  in  escrow 
to  Cornell,  who,  in  turn,  as  already-  seen, 
immediately  conveyed  the  property  to  Mc- 
Donald, the  grantor  of  plaintiff.  The  pur- 
chase price  was  paid  by  McDonald- to  Kel- 
logg; Cornell  claiming  and  receiving  no  part 
thereof.  With  regard  to  the  reason  which 
inspired  the  act  of  delivering  the  deed  In 
escrow  to  Cornell,  rather  than  executing  a 
conveyance  of  the  property  direct  to  McDon- 
ald, Kellogg  testified:  "After  X  reduced  the 
price  of  the  place  from  $6,500  to  $3,250,  I 
knew  in  my  own  mind  that  my  wife  would 
not  sign  it.  I  wanted  to  get  rid  of  it  There- 
fore I  told  Mr.  McDonald,  I  says,  'That  deed, 
Cornell's  deed,  let  that  deed  from  me  to 
Cornell,  and  Cornell  make  you  a  deed  right 
here  to-day.  It  would  be  Just  as  good  as  If 
I  made  a  new  deed.  I  don't  believe  I  can 
give  you  what  you  want.'  •  *  •  I  used 
Mr.  Cornell  as  a  sort  of  trustee  for  a  few 
minutes  Just  to  convey  that  title."  Cornell's 
testimony  was  substantially  the  same  as  that 
given  by  Kellogg.  He  declared  that  he  never 
had  any  Interest  In  the  property  In  dispute, 
and  that  his  part  in  the  transaction  culmi- 
nating in  the  conveyance  of  the  property  to 
McDonald  was  only  that  of  a  trustee,  in 
which  capacity  he  acted  for  about  15  min- 
utes. The  court  found  that  Cornell  was  nev- 
er at  any  time  "the  owner  in  fee  simple,  or 
otherwise,  of  said  property,"  etc.,  and,  as  be- 
fore declared  in  effect,  this  finding,  under 
the  evidence  of  which  we  have  presented  a 
brief  resume,  is  Impregnable  against  success- 
ful attack. 

The  proposition  that  a  Judgment  lien  can 
operate  as  a  lien  only  on  the  interest  of  the 
Judgment  debtor  whatever  it  may  be  Is  too 
obvious  to  require  the  citation  of  authorities 
in  its  support.  Freeman  on  Judgments  (4th 
Ed.)  I  357;  Black  on  Judgments  (2d  Ed.)  $§ 
420,  421.  Cornell,  It  Is  clear,  had  absolutely 
no  Interest  in  the  property  in  controversy. 
The  original  arrangement  between  him  and 
.Kellogg  Involved  no  more  than  the  relation 
of  principal  and  agent,  or,  at  best,  amounted 
to  no  more  than  a  mere  option  by  which 
Cornell  was  given  the  right  to  buy  the  prop- 
erty within  the  time  stipulated  In  the  in- 
structions accompanying  the  deed  in  escrow. 
If  it  was  an  option,  Cornell  did  not  exercise 
his  right  thereunder.  But  the  fact  is  the 
legal  relation  existing  between  Kellogg  and 
Cornell  as  to  the  property  was  at  all  times 
only  that  of  principal  and  agent.  In  the  con- 
veyance of  the  property  to  McDonald,  it 
transpired  that  It  was  more  convenient  for 
Kellogg  to  use  Cornell  as  an  instrumentality 
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or  a  trustee — a  conduit,  so  to  speak,  through 
■which  that  act  might  be  consummated.  Cor- 
nell first  proposed  that  the  property  be  bond- 
ed to  him,  but  Kellogg  refused  to  accede  to 
that  proposition  and  then  suggested  the  deed 
in  escrow,  said  deed  to  remain  undelivered 
until  Cornell  either  bought  the  property  him- 
self or  it  was  sold  to  others,  and  finally  the 
delivery  of  the  deed  to  Cornell  was  not  be- 
cause Cornell  had  bought  the  property  or  had 
acquired  any  Interest  whatever  In  it,  but  for 
the  sole  reason,  as  suggested,  that,  under 
the  circumstances,  that  was  the  most  con- 
venient way  of  conveying  to  McDonald,  the 
actual  purchaser.  Cornell's  part  in  the  trans- 
action was  therefore  as  both  he  and  Kellogg 
declared  on  the  witness  stand  that  of  a  mere 
trustee  of  Kellogg. 

The  case  of  Atkinson  v.  Hancock  et  al.,  67 
Iowa,  452,  25  N.  W.  701,  Is  very  similar  to 
the  case  at  bar.  There  one  Cummins,  against 
whom  a  Judgment  Hen  subsisted,  purchased 
certain  town  lots  for  one  Slead.  Cummins 
took  the  deed  In  his  name  and  conveyed  to 
Slead,  who  paid  the  purchase  price  to  the 
grantor.  It  was  claimed  that  the  judgment 
lien  against  Cummins  attached  to  said  lots, 
but  the  Supreme  Court  of  Iowa  held  against 
the  contention,  and  said:  "  •  •  •  But,  if 
it  be  conceded  that  Cummins  paid  the  pur- 
cnase  money  to  Harrison,  and  the  deed  was 
delivered  to  him,  the  fact  remains  that  the 
money  so  paid  belonged  to  Slead,  and  that 
the  payment  was  made  for  the  purpose  of 
vesting  the  title  to  the  lots  in  the  latter. 
Cummins  was.  It  is  true,  vested  with  the 
naked  legal  title.  The  conveyance  was  made 
to  him  as  a  matter  of  convenience.  He  was 
a  mere  conduit  and  held  the  legal  title  In 
trust  for  Slead.  Under  the  circumstances, 
Cummins  had  no  interest  on  which  the  judg- 
ment became  a  lien.  His  creditors  can  only 
get  what  he  had,  and  what  he  had  was  of  no 
pecuniary  value."  See  Blaney  v.  Hanks,  14 
Iowa,  401;  Cresswell  v.  McCaig,  11  Neb.  222, 
9  N.  W.  52;  Fleming  v.  WUson,  92  Minn.  303. 
100  N.  W.  4;  Dalrymple  v.  Security  Loan 
&  Trust  Co.,  11  N.  D.  65.  88  N.  W.  1033; 
Meier  v.  Kelly,  22  Or.  136,  29  Pac.  267.  In 
Dalrymple  v.  Security  Loan  &  Trust  Co.,  su- 
pra. It  is  said :  "  *  *  •  There  must  be  an 
interest  to  which  the  Hen  can  attach.  The 
law  is  well  settled  that  the  Hen  of  a  judg- 
ment does  not  attach  to  a  naked  title,  but 
only  to  the  judgment  debtor's  interest  In  the 
real  estate;  and  if  he  has  no  interest,  though 
possessing  the  naked  title,  then  no  lien  at- 
taches." In  Hays  v.  Reger,  102  Ind.  524.  1 
N.  E.  880,  it  is  said:  "The  Interest  which 
the  Hen  of  a  judgment  affects  is  the  actual 
interest  which  the  debtor  has  in  the  property, 
and  a  court  of  equity  will  always  permit 
the  real  owner  to  show  (there  being  no  In- 
tervening fraud)  that  the  apparent  ownership 
of  another  is  or  was  not  real;  and,  when  the 
judgment  debtor  has  no  other  interest  ex- 
cept the  naked  legal  title,  the  lien  of  the 
Judgment  does  not  attach."     See  Lounsbury 


V.  Purdy,  11  Barb.  (N.  T.)  490;  White  v. 
Carpenter,  2  Paige  (N.  Y.)  217;  Kelrsted  v. 
Avery,  4  Paige  (N.  T.)  9;  Brown  v.  Pierce,  7 
Wall.  205,  19  L.  Ed.  134;  Hydraulic  Co.  v. 
Loughry,  72  Ind.  562;  Moyer  v.  Hinman,  IT 
Barb.  (N.  T.)  137;  Freeman  on  Judgments, 
§1  355,  356;  Black  on  Judgments,  421.  The 
cases  of  Bby  v.  Foster,  61  Cal.  282,  286,  Hib- 
berd  v.  Smith,  60  Cal.  5U,  and  First  Nation- 
al Bank  v.  Hays,  7  Idaho,  139,  61  Pac.  287, 
cited  by  appellant,  are  not  In. point  Those 
cases  hold  that  a  judgment  Hen  attaches  to 
property  during  the  smallest  interval  of  time 
during  which  the  real  interest  may  be  vested 
in  the  Judgment  debtor,  while  the  judgment, 
having  been  docketed,  subsists.  No  one  has 
ever  controverted  this  proposition,  and  it'  Is 
not  dlH>uted  here.  But  the  proposition  that 
the  judgment  debtor  must  have  a  real  inter- 
est in  the  property  before  the  Judgment  lien 
can  attach  thereto  is  equally  as  incontrover- 
tible. As  we  have  already  seen,  Cornell  had 
no  real  Interest  in  the  property  involved 
here,  having  acted  in  the  transaction  with 
relation  thereto  simply  and  solely  as  a  trus- 
tee, and,  as  such,  never  having  been  Invested 
with  anything  higher  than  the  mere- naked 
legal  title. 

Counsel  for  appellant  declares  that  the 
"plaintiff,  after  participating  in  a  fraud  up- 
on a  third  person  in  reference  to  the  proper- 
ty in  controversy,  seeks  to  hold  advantage 
of  and  at  the  same  time  obtain  relief  in  equi- 
ty from  the  result  of  its  own  fraud."  This 
declaration  results  from  the  testimony  of 
Kellogg  to  the  effect  that  in  conveying  the 
property  to  McDonald  the  grantor  of  the. 
plaintiff  he  used  Cornell  as  a  trustee  for  that 
purpose  in  order  to  prevent  his  wife,  Mrs. 
Kellogg,  from  learning  of  the  reduction  of  the 
purchase  price  of  the  property  from  $6,500  to 
$3,250,  the  insinuation  being  that  Mrs.  Kel- 
logg was  thus  defrauded  of  her  rights,  and 
that,  therefore,  the  appeUant  has  thus  placed 
itself  in  a  position  wherein  it  cannot  ask  re- 
lief from  a  court  of  equity  consistently  with 
the  principles  practiced  in  a  court  of  con- 
science. In  the  first  place,  it  is  to  be  said,  la 
reply  to  this  contention,  that  no  such  issue 
is  submitted  by  the  pleadings,  nor  was  there 
any  such  issue  tried  and  adjudicated  by  the 
trial  court  Secondly.  It  is  to  be  observed 
that  It  is  plainly  manifest  that  no  such  issue 
as  to  Mrs.  Kellogg  could  have  been  appro- 
priately tendered  in  this  case,  for  Mrs.  Kel- 
logg was  and  is  not  a  party  to  the  suit  and 
has  not  intervened  to  claim  any  rights  as  to 
the  property  in  controversy.  Thirdly.  It  is 
to  be  said  that  Kellogg  himself  was  vested 
with  plenary  power  to  seU  or  dispose  of  the 
property,  even  assuming  it  to  have  belonged 
to  the  community,  so  long  as  he  did  not  dis- 
pose of  it  by  gift  (section  172,  Civ.  Code)» 
and  that,  having  sold  It,  it  is  to  be  assumed 
that  he  received  in  return  for  it  an  adequate 
consideration,  notwithstanding  the  fact  that 
he  accepted  a  much  less  sum  for  it  than  he 
had  originally  asked.     Besides,  counsel  for 


Digitized  by 


KjOO 


gie 


OaL) 


ERIEGEa  T.  FEENT 


901 


respondent  expressly  and  correctly  declared 
to  the  court  below  during  the  trial  that  the 
only  question  before  the  court  was,  not 
whether  Mr.  Kellogg  could  pass  the  title  with- 
out being  Jollied  In  the  deed  of  conveyance 
by  his  wife,  but  whether  "the  understanding 
and  agreement  between  Mr.  McDonald  and 
Mr.  Cornell  and  Mr.  Kellogg  at  that  time 
were  such  that  Mr.  Cornell  had  no  title  upon 
which  this  lien  could  operate  and  have  ef- 
fect." Thus  It  is  to  be  observed  that,  if 
there  had  been  anything  In  the  pleadings 
which  would  have  furnished  a  handle  for  er- 
roneously logging  Into  the  trial  the  question 
whether  Mrs.  Kellogg  had  been  defrauded 
through  the  acts  of  her  husbandt  McDonald, 
and  Cornell,  such  issue  would  have  been  ex- 
pressly eliminated  by  the  statement  of  appel- 
lant's counsel  himself. 

Appellant  has  not  disclosed  to  us  any  rea- 
son why  the  judgment  should  not  stand,  and 
it  1b  therefore  affirmed. 


We    concur: 
NETT,  3. 


CBIPMAN,    P.    J.;    BDB- 


a*  Cal.  A.  538] 

KRIBGER  T.  PE3ENT  et  «1.     (Qv.  731.) 

(Court   of  Appeal,   Third   District,   California. 
Nov.  10,  1910.) 

1.  Sales  (§  353*)— Action  bt  Assiqneb— Com- 
plaint—Sufficienct. 

A  complaint,  allcRing  that  defendants  as 
partners  became  indebted  in  specified  sums  to 

SlaintiflTs  assignors  for  merchandise  furnished 
efendanta  at  their  special  request;  that  before 
suit  the  assignors  assigned  the  claims  and  their 
right,  title,  and  interest  therein  to  plaintiff, 
who  remains  the  owner;  that  though  requested 
defendants  have  not  paid  any  part  of  the 
amounts  due;  and  that  such  amounts  are 
owing  and  unpaid — is  sufficient  as  against  a 
general  demurrer,  sustaining  a  judgment  for  the 
reasonable  value  of  the  merchandise,  though  no 
express  promise  to  pay  a  stipulated  sum  for  the 
merchandise  is  stated. 

[EM.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  353.*] 

2.  Plbadino  (I  8*)  — AccotTNT— Conclusion. 

In  an  action  on  account,  an  allegation  that 
defendant  "baa  not  paid  any  part  of  the  amount 
doe  as  aforesaid"  is  not  bad  as  being  a  legal 
conclusion  and  is  a  snfficient  averment  of  breach 
of  the  contract  or  of  nonpayment 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  ff  12-28;   Dec.  Dig.  {  8.*] 

8.  Sales  (f  33*)— Iitplied  Aorbeubnts. 

The  fumisbinf  of  merchandise  by  plaintiff's 
assignora  and  their  acceptance  by  defendants 
constituted  sufficient  consideration  to  support 
defendant's  promise  to  pay  therefor,  implied  by 
law,  and  to  render  them  liable  thereon. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  60;   Dec.  Dig.  {  33.«] 

4.    OONTBACTS  (I  4*)— CONSIDEBATION. 

The  performance  of  services  by  plaintiff's 
assignors  and  their  acceptance  by  defendants 
constituted  sufficient  consideration  to  support 
defendants'  promise  to  pay  therefor.  Implied  by 
law,  and  to  render  them  liable  thereon. 

[Ekl.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  4-6;   Dec.  Dig.  $  4.*] 


5.  AssioNMKNTS  (I  131  •)  — Actions  bt  Aa- 

SIONEE — PlEAOI  N  G — SUFFICIENCT. 

A  complaint  on  an  account  by  the  assignee 
thereof  sufficiently  shows  his  ownership  at  the 
time  of  suing  as  against  a  general  demurrer, 
where  it  is  fairly  inferable  from  the  allegations 
that  plaintiff  claimed  ownership  at  that  time. 
[Ed.  Note. — ^For  other  cases,  see  Assignments, 
Cent  Dig.  SJ  220-226;    Dec.  Dig.  f  131.*] 

S.   PLKADINO   (S   204*)  —  DE3CUBBEB  —  Sevebal 

Counts. 

A  demurrer  to  a  complaint  containing  sev- 
eral counts  is  properly  overruled  If  any  count 
states  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  486-490;    Dec.  Dig.  {  204.*] 

7.  Appeal   and  Ebbob  (§   1040*)— Habmless 

ElBBOB— Plea  DIN  G . 

A  judgment  for  plaintiff  will  not  be  re- 
veiaed  for  error  in  overruling  a  demurrer  for 
uncertainty  in  the  complaint,  unless  some  sub- 
stantial right  of  defendant  has  been  affected. 
[EM.  Note. — For  other  cases,  see  Appeal  and 
Elrror,  Cent  Dig.  ii  4088-4105;  Dec.  Dig.  S 
1040.*] 

Appeal  from  the  Superior  Court,  Sacra- 
mento County;   P.  J.  Shields,  Judge. 

Action  by  Philip  Krieger  against  James 
Feeny  and  others.  Judgment  for  plaintiff, 
and  defendants,  Feeny  and  Dyas  appeal.  Af- 
firmed. 

George  Clark  and  W.  A.  Anderson,  for  ap- 
pellants. Arthur  H.  McCurdy,  for  respond- 
ent 

HART,  X  This  Is  an  action  for  the  recov- 
ery of  a  judgment  on  a  number  of  claims 
assigned  to  plaintiff  by  the  owners  of  said 
claims.  The  complaint  alleges  that  Feeny, 
Dyas,  and  Barnes  are  copartners,  engaged  as 
such  In  carrying  on  and  conducting  the  hotel 
and  saloon  business  in  the  city  of  Sacramen- 
to, and  that  the  several  claims  upon  which 
this  action  is  brought  are  the  result  of  goods 
and  merchandise  furnished  and  money  loan- 
ed to  and  services  performed  for  the  defend- 
ants by  the  several  parties  assigning  said 
claims  to  plaintiff.  There  are  12  of  these 
claims,  each  separately  pleaded  in  the  form 
of  a  common  count,  and  they  aggregate  in 
amount  the  sum  of  91,558.68.  The  court 
gave  plaintiff  judgment  for  the  sum  of  $1,- 
096.74,  having  found  against  some  of  the 
claims.  This  appeal  is  by  Feeny  and  Dyas 
from  said  judgment,  on  the  judgment  roll 
alone. 

A  demurrer,  general  and  special,  was  In- 
terposed to  the  complaint  by  the  defendants 
Feeny  and  Dyas;  the  defendant  Barnes  mak- 
ing no  appearance.  The  demurrer  was  over- 
ruled, and  Feeny  and  Dyas  filed  an  answer, 
denying  the  material  allegations  of  the  com- 
plaint, and,  by  way  of  a  "further  and  sepa- 
rate defense,"  averring  certain  facta  which 
amount  to  a  denial  that  they  and  Barnes 
ever  constituted  themselves  partners  for  the 
purpose  of  carrying  on  the  hotel  and  saloon 
business  in  the  city  of  SAcramento.  The 
principal  point  urged  is  that  the  complaint 
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Is  bad  for  want  of  facts.  The  general  de- 
murrer is  addressed  to  the  entire  complaint 
and  not  to  any  particular  count  therein  set 
forth.  The  argument  is  that  In  none  of  the 
counts  Is  there  an  allegation  "that  defend- 
ants agreed  to  pay  any  one  any  sum  of  mon- 
ey ■whatever";  that  there  Is  nothing  in  the 
allegations  to  show  that  plaintiff's  assignors 
ever  furnished  goods,  services,  etc.,  to  de- 
fendants at  their  request;  that  there  Is  no 
allegation  of  any  consideration  supporting 
any  promise  to  pay  for  any  merchandise, 
services,  etc.;  that  there  is  no  direct  aver- 
ment of  ownership  in  plaintiff  of  the  vari- 
ous claims  at  the  time  of  the  Institution  of 
the  action;  that  the  allegations  in  all  the 
several  causes  of  action  at  best  Involve  only 
legal  conclusions.  The  court's  findings  fol- 
low the  averments  of  the  complaint;  that  is, 
without  directly  finding  the  facts  as  to  each 
count,  the  court  finds  that  the  material  al- 
legations of  certain  causes  of  action  set  out 
In  the  complaint  (designating  said  causes  by 
number)  are  sustained  by  the  testimony  or 
not  so  sustained,  according  as  the  court 
found  the  facts.  As  against  the  force  of  a 
general  demurrer,  the  facts  pleaded  as  to 
each  of  the  counts  declared  upon  will  stand 
as  a  sufficient  statement  of  a  cause  of  action. 

The  averments  of  the  second  count  or 
cause  of  action  may  be  taken  as  a  sample 
of  those  of  all  the  other  pleaded  counts,  with 
the  exception  of  the  first,  and  said  aver- 
ments, following  a  paragraph  reaverrlng  in 
general  language  paragraph  1  as  to  the  part- 
nership of  defendants,  read  as  follows:  "(2) 
That,  within  two  years  last  past  In  the  coun- 
ty of  Sacramento,  state  of  California,  before 
the  filing  of  this  action,  defendants  became 
Indebted  to  McCaw  &  Son,  a  copartnership, 
for  and  on  account  of  wood  and  coal  fur- 
nished defendants  by  McCaw  &  Son  at  the 
special  instance  and  request  of  defendants, 
in  the  sum  of  $35.  (3)  That,  before  the  filing 
of  this  action,  said  McCaw  &  Son  sold  and 
assigned  said  claim  to  plaintiff,  and  all  their 
right,  title  and  Interest  in  and  to  said  claim 
and  account  against  defendants  arising  out 
of  said  claim  as  aforesaid,  and  plaintiff 
ever  since  has  been  and  now  Is  the  owner 
and  holder  thereof.  (4)  That  said  defend- 
ants, although  often  requested,  have  not  paid 
any  part  of  the  amount  due  as  aforesaid, 
and  there  Is  now  due,  owing,  and  unpaid 
from  the  said  defendants  to  the  said  plaintiff 
the  sum  of  ?35." 

Thus  It  will  be  noticed  that  the  complaint 
alleges  the  Indebtedness  to  the  assignors  of 
plaintiff,  an  assignment  of  the  claim  to  plain- 
tiff, and  that  the  plaintiff  "ever  since  has 
been  and  now  is  the  holder  and  owner  there- 
of," and  that  no  part  of  said  claim  has  been 
paid.  There  can  arise  no  uncertainty  as  to 
the  meaning  of  these  averments,  and,  while 
they  do  not  involve  the  statement  of  an 
express  promise  to  pay  a  stipulated  sum  for 
the  merchandise  furnished,  they  are  never- 
theless Bufilcient  to  entitle  plaintiff  to  a  judg- 


ment for  whatever  the  evidence  may  disclose 
that  the  merchandise  is  reasonably  worth 
Manning  v.  Dallas,  73  CaL  420,  15  Pac.  34; 
Preston  v.  Central  Cal.,  etc.,  Irr.  Co.,  11  Cal. 
App.  197,  104  Pac.  402.  Each  count  alleges 
that  said  defendant  "has  not  paid  any  part 
of  the  amount  due  as  aforesaid,"  and  this  Is 
not  a  legal  conclusion,  but  a  sufficient  aver- 
ment of  the  breach  of  the  contract  or  of  non- 
payment Ryan  v.  HolUday,  110  Cal.  335, 
42  Pac.  891;  Knox  v.  Buckman  Contracting 
Co.,  139  Cal.  598,  73  Pac.  428;  Richards  v. 
Lakevlew  Canal  Co.,  115  Cal.  042,  47  Pac. 
683;  Preston  v.  Cal.  Irr.,  etc.,  Co.,  supra. 
Indeed,  the  complaint  In  the  case  at  bar, 
as  to  all  the'causes  of  action  except  the  first. 
Is  no  less  Inartificial  In  any  particular  than 
those  approved,  as  against  the  force  of  a 
general  demurrer.  In  McFarland  t.  Holcomb, 
123  Cal.  84,  55  Pac.  761,  and  Aydelotte  v. 
Billing,  8  Cal.  App.  673,  97  Pac.  098.  In  the 
first-mentioned  case  the  complaint  alleged, 
as  the  basis  of  plalntifTs  claim,  "that  Wil- 
liam A.  Holcomb  was  at  the  time  of  bis 
death  Indebted  to  the  plaintiff  In  the  sum  of 
17,500  as  a  balance  due  to  plaintiff  for  nurs- 
ing, boarding,  lodging,  counseling,  advising, 
and  taking  care  of  the  said  William  A.  Hol- 
comb almost  continuously  from  the  29th  day 
of  November,  1870,  down  to  the  4th  day  of 
November,  1895,  In  the  city  and  county  of 
San  Francisco,  state  of  California."  The  par- 
ticular criticism  urged  against  said  complaint 
was  that  it  did  not  aver  that  the  services  of 
the  plaintiff  were  rendered  at  the  request 
of  the  deceased,  and  that  therefore  it  did 
not  state  a  cause  of  action.  Holding  against 
that  contention,  the  Supreme  Court  said: 
"Under  the  system  of  pleading  at  the  com- 
mon law.  It  was  requisite  that  the  declara- 
tion in  an  action  in  assumpsit  upon  an  ex- 
ecuted consideration  should  show  that  the 
consideration  for  the  promise  by  the  defend- 
ant was  sufficient  to  support  his  promise, 
and  it  was  sufficient  to  aver  that  the 
consideration  was  executed  at  his  request; 
but  this  averment  was  unnecessary  when  the 
consideration  as  well  as  the  promise  were 
implied  from  the  nature  of  the  transaction 
set  forth  In  the  declaration — as  an  action  for 
goods  sold  and  delivered  to  the  defendant,  or 
for  money  loaned  to  him  by  the  plaintiff. 
Fisher  v.  Pyne,  1  Man.  &  G.  265,  note.  Un- 
der our  system  of  pleading,  where  only  the 
facts  which  constitute  the  cause  of  action 
are  to  be  alleged.  It  is  not  requisite  to  aver 
either  the  consideration  or  the  promise,  when 
they  are  Implied  as  a  legal  conclusion  from 
the  facts  which  are  alleged." 

In  the  case  at  bar,  the  furnishing  of  the 
merchandise  and  the  performance  of  the  serv- 
ices by  the  several  assignors  of  plaintiff  and 
the  acceptance  from  them  of  such  merchan- 
dise and  services  by  the  defendants  consti- 
tuted a  sufficient  consideration  to  support 
the  promise  for  compensation  therefor  which 
is  Implied  In  law,  and  to  render  them  liable 
therefor.    McFarland  t.  Holcomb,  supra. 
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Bat  It  is  claimed  that  the  first  caase  of 
action  sought  to  be  stated  in  the  complaint 
Is  defective  in  that,  while  It  discloses  the 
assigDuient  of  the  claim  therein  pleaded  by 
the  assignor  to  plaintiff,  it  does  not  show 

.  that  plaintiff  was  the  owner  thereof  at  the 
time  of  the  filing  of  the  complaint  In  Irish 
r.  Sunderbaus,  122  Cal.  308,  54  Pac.  1113, 
which  was  an  action  brought  by  the  plaintiff 
as  assignee  of  certain  claims  of  creditors, 
the  complaint,  after  pleading  the  debt  of 
each  creditor,  and  after  an  averment  that  the 
debt  was  still  due  and  unpaid,  alleged: 
"That  said  claim  was  duly  assigned  to  this 
plaintiff  before  the  commencement  of  this 
action."  No  other  averment  appeared  in  the 
complaint  from  which  it  api>eared  that  the 
plaintiff  was  the  owner  of  suid  claim  at  the 
time  the  suit  was  filed.  It  was  contended 
there,  as  it  is  here,  that'the  complaint  failed 
to  state  a  cause  of  action  by  reason  of  the 

.omission  to  aver  that  pliiiutiff,  when  he  filed 
the  complaint,  was  still  the  owner  of  the 
asslgnetl  claim.  The  Supreme  Court  held 
that,  while  the  complaint  would  fall  before 
a  speciiil  demurrer,  it  would  stand  as  against 
a  general  demurrer.  There  is  to  be  gathered 
from  the  complaint  here  a  fair  implication 
that  plaintiff,  in  bis  first-stated  cause  of  ac- 
tion, claimed  ownership  of  the  claim  at  the 
time  of  the  commencement'  of  the  action, 
and,  as  stated,  that  is  sufficient  as  against  a 
general  demurrer.  See  Amestoy  v.  Electric, 
etc.,  Co.,  95  Cal.  311,  30  Pac.  5oO,  and  Alex- 
ander ▼.  McDow,  108  Cal.  2.5,  41  Pac.  24. 

But,  even  if  we  might  well  concede  that 
the  first  cause  of  action  which  plaintiff  at- 
tempts to  state  is  fatally  defective  for  want 
of  averment  of  present  ownership  of  the 
claim  thereh)  set  forth,  still  the  point  could 
be  of  no  avail  to  appellants  since  the  com- 
plaint, as  a  whole,'  states  a  cause  of  action, 
and  both  the  general  and  special  demurrers 
are  aimed  at  the  complaint  as  a  whole,  and 
not  specifically  directed  to  any  particular 
one  or  more  of  the  several  counts  set  out 
It  is  well  settled  that,  where  a  complaint 
sets  forth  a  number  of  causes  of  action  in 
separate  counts,  a  general  demurrer,  inter- 
posed to  the  complaint  as  a  whole,  will  not 
be  su.stalned  if  any  single  one  of  such  counts 
states  facts  sufficient  to  constitute  a  cause  of 
action.  Pflster  v.  Wade,  60  Cal.  138,  10  Pac. 
3G0.  If  any  one  of  the  counts  is  bad  for 
want  of  sufficient  facts,  the  demurrer  for  in- 
sufficient facts  must,  in  order  to  achieve  its 
purpose,  be  specifically  aimed  at  such  count. 
And.  if  there  is  any  uncertainty  in  the  aver- 
ments of  any  one  or  more  of  the  several 
causes  of  action  set  out.  the  special  demur- 
rer should  have  particularized  such  causes 
of  action  and  pointed  out  wherein  they  were 
subject  to  the  criticism  of  uncertainty.  But 
the  only  point  which  appears  to  be  urged 
under  the  special  demurrer,  apart  from  the 


charge  of  misjoinder  of  parties  defendant 
and  that  of  the  incapacity  of  the  plaintiff  to 
maintain  this  action,  is  that  it  cannot  be  as- 
certained from  the  complaint  what  "relief 
plaintiff  demands  therein."  We  perceive  ab- 
solutely no  difficulty  In  readily  determining, 
from  the  averments  of  the  complaint  and  the 
prayer,  what  the  plaintiff  Is  seeking  to  at- 
tain through  this  action.  There  is  certainly 
no  uncertainty  in  the  complaint  In  that  re- 
gard. Indeed,  the  defendants  themselves 
seem  to  have  experienced  no  such  trouble  la 
comprehending  the  averments  of  the  com- 
print and  the  purpose  of  the  action  as  pre- 
vented them  from  submitting  by  their  an- 
swer a  clear-cut  Issue  on  their  alleged  In- 
debtedness to  plaintiff  upon  the  several  as- 
signed claims  set  forth  In  the  complaint. 
Uncertainty  In  a  pleading  must  be  suca 
as  to  work  a  substantial  Injury  or  disadvan- 
tage to  the  defendant.  The  averments  of  a 
pleading  may  be  cast  In  such  form  of  lan- 
guage as  to  throw  about  them  some  degree 
of  uncertainty,  using  that  term  in  its  techni- 
cal sense,  yet  if,  notwithstanding  such  un- 
certainty, the  opposing  party  sufficiently 
comprehends  the  meaning  of  the  averments 
and  the  Intention  of  the  pleader  to  enable 
him  to  reply  to  them  and  so  tender  a  clear 
and  direct  Issue  upon  the  pleaded  facts,  then 
the  order  overruling  a  demurrer  for  uncer- 
tainty does  not  Involve  prejddlcial  error. 
In  other  words,  "when  a  case  has  been  tried 
and  a  Judgment  rendered  on  the  facts,  In 
order  to  warrant  a  reversal  upon  the  ground 
of  error  in  overruling  a  demurrer  Interposed 
upon  the  ground  of  uncertainty  In  the  con;- 
plalnt.  It  must  appear  that  some  substan- 
tial right  of  the  defendant  has  been  affected, 
some  prejudicial  error,  as  distinguished  from 
abstract  error,  suffered  by  him,  or  he  has 
no  room  for  complaUit  Rooney  t.  Gray 
Bros.,  145  Cal.  753,  79  Pac.  623;  Alexander 
v.  Central  I*  &  M.  Co.,  104  Cal.  532  et  seq., 
.%  Pac.  410;  Bank  of  Lemoore  v.  Fulgham, 
151  Cal.  234-237,  90  Pac.  936;  Peterson  Bros. 
V.  Mineral  King,  etc.,  140  Cal.  624-627,  74 
Poc.  102;  Huffner  v.  Sawday,  153  Cal.  Sft- 
8!»,  94  Pac.  424. 

As  stated,  it  does  not  appear  that  the  de- 
fendants suffered  in  the  slightest  degree 
from  the  order  overruling  the  special  demur- 
rer. The  issue  Upon  the  question  of  the  in- 
debtedness of  defendants  to  plaintiff  upon 
the  pleaded  claims  was  squarely  and  clearly 
tendered  and  tried. 

There  is  obviously  nothing  in  the  sugges- 
tion that  there  Is  a  misjoinder  of  parties 
defendant,  and  that  the  plaintiff  is  without 
capacity  to  maintain  this  action. 

The  Judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  J;  BUa> 
NEXT,  J. 
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WASHINGTON  v.  PACIFIC  ELECTRIC  RX. 
CO.    <Civ.  835.) 

(Court  of  Appeal,   Second  District,  California. 

Nov.  28,  1910.     Rehearing  Denied  by 

Supreme  Court  Jan.  27,  1911.) 

1.  Damages   (S   18G*)— Pebsorai,  Injuries— 
Loss  OF  Eabnino  Powbb. 

In  a  personal  injury  action  by  a  physician, 
that  there  was  no  evidence  as  to  the  amount 
that  she  earned  or  was  earning  in  her  prac- 
tice would  not  preclude  her  recovery  for  loss 
of  earning  power  where  there  was  evidence  of 
several  witnesses  that  she  had  attended  them 
professionally,  and  that  she  had  practiced  her 
profession  for  a  number  of  years  prior  to  the 
date  of  injury. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  J  509;    Dec.  Dig.  §  186.»] 

2.  Appeal  and   Ebbob   ({  932*)  —  Pbesump- 

TIONS. 

In  a  pergonal  injury  action,  wherein  the 
amount  of  $25,600  damages  were  sought,  includ- 
ing $600  for  loss  of  earning  power,  and  the  court 
charged  that  the  amount  of  damages  awarded 
should  not  exceed  the  amount  sued  for,  and 
there  was  no  claim  in  the  complaint  for  more 
than  $600  for  loss  of  earning  capacity,  it  will 
be  assumed  that  in  estimating  the  damages  the 
jury  did  not  allow  more  than  that  sum  on  sucb 
account 

[Ed.  Note.— For  other  cases,  see  Appeal  ano 
Error,  Dec.  Dig.  {  932.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    N.  P.  Conrey,  Judge. 

Action  by  Lucy  L.  Washington  against  the 
Pacific  Electric  Railway  Company.  From  a 
judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

Gibson,  Trask,  Dunn  &  Orutcher  (Robert 
C.  Gortner,  of  counsel),  for  appellant.  E.  P. 
Drake  and  Jones  &  Drake,  for  respondent. 

JAMES,  J.  Plaintiff  was  awarded  a  Judg- 
ment for  damages  in  the  superior  court  for 
personal  injuries  alleged  to  have  been  suf- 
fered by  her  through  the  negligenoe  of  de- 
fendant The  amount  which  she  was  found 
entitled  to  recover  was  the  sum  of  $4,250. 

It  was  admitted  by  the  answer  that  the 
collision  between  the  car  upon  wlilch  plain- 
tiff was  riding  at  the  time  she  was  injured 
and  a  car  of  the  Los  Angeles  Railway  Com- 
pany was  caused  by  the  negligence  of  de- 
fendant The  issues,  therefore,  left  for  the 
jury  to  determine  were:  (1)  What  Injuries, 
if  any,  were  sustained  by  the  plaintiff ;  and, 
(2)  what  amount  of  money  would  justly 
compensate  her  therefor.  Defendant  pre- 
sented to  the  trial  court  a  motion  for  a  new 
trial  and  appealed  from  the  order  denying 
such  motion,  and  also  from  the  judgment  en- 
tered against  it  The  giving  of  certain  in- 
structions, and  the  refusal  of  the  court  to 
give  others  offered  by  the  defendant,  are 
assigned  as  errors. 

It  was  alleged  in  the  complaint  that  at 
the  time  she  suffered  the  Injuries  complained 
of  the  plaintiff  was  a  practicing  physician, 
that  by  reason  of  her  injuries  she  had  been 


unable  to  follow  tier  profession  since  the 
accident,  and  in  that  respect  was  damaged 
in  the  sum  of  $600.  Damages  in  all  were 
claimed  in  the  complaint  in  the  sum  of 
$25,600.  The  evidence  showed  that  the  plain- 
tiff was  a  woman  of  the  age  of  67  years,, 
tbat  her  business  was  that  of  a  physician, 
and  ttiat  she  had  practiced  her  profession 
for  a  number  of  years  prior  to  the  date 
when  she  sustained  the  injuries  complained 
of.  There  was  evidence  of  several  witnesses 
that  she  attended  them  at  different  times 
professionally.  There  was  no  evidence  as  to 
the  amount  of  money  tliat  plaintiff  had  earn- 
ed or  was  earning  in  her  practice  as  a 
physician,  and  upon  ttiis  state  of  facts  de- 
fendant offered  an  Instruction  by  which  It 
was  sought  to  have  the  jury  advised  that 
they  could  not  take  into  account  the  loss  of 
earning  power,  If  any  had  been  suffered  by 
the  plaintiff,  in  estimating  the  amount  of 
damages  to  be  awarded.  In  this  behalf  It 
is  insisted  that  without  proof  of  some  specitfc 
or  particular  sum  of  money  which  had  been 
or  was  at  the  time  of  the  accident  being 
earned  by  the  plaintiff  no  recovery  could 
be  had  on  this  account  A  number  of  de- 
cisions of  the  courts  of  other  states  are 
cited  In  support  of  appellant's  view  on  this 
proposition,  but  the  question  seems  to  have 
been  very  definitely  determined  adversely 
to  appellant's  contention  by  the  Supreme 
Court  of  this  state.  In  this  case  of  Storrs 
T.  Los  Angeles  Traction  Co.,  134  Cal.  93. 
66  Pac.  72,  the  point  insisted  upon  by  ai>- 
pellant  here  was  there  made.  In  its  dis- 
cussion of  that  matter  the  Supreme  Court 
said:  "The  objection  of  the  appellant  that, 
as  there  was  no  specific  testimony  that  the 
plaintiff  was  earning  anything  at  the  time 
of  the  injury,  or  of  the  amount  that  be  was 
capable  of  earning,  any  verdict  of  the  Jury 
under  this  Instruction  would  be  merely  con- 
jecture, Is  untenable.  His  right  to  recover 
does  not  depend  upon  the  fact  that  at  the 
time  of  the  Injury  he  was  actually  employed 
in  the  service  of  another,  nor  does  the 
amount  of  his  recovery  depend  upon  the 
amount  of  wages  which  he  was  receiving. 
The  fact  that  he  was  not  in  the  receipt  of 
any  salary  or  wages,  but  was  attending  to 
his  own  business,  does  not  deprive  him  of 
right  to  compensation  for  the  loss  of  bla 
earning  capacity,  since  it  Is  what  he  was 
capable  of  earning,  rather  than  what  he 
was  actually  earning,  that  was  to  be  con- 
sidered by  the  jury.  It  may  be  conceded 
that,  in  the  absence  of  all  evidence  tending 
in  any  respect  to  show  an  impairment  of 
his  earning  capacity,  the  jury  would  not  have 
been  authorized  to  include  any  compensation 
therefor  in  their  verdict,  but  it  does  not 
follow  that  it  was  necessary  that  there 
should  be  direct  or  specific  testimony  that  he 
was  in  the  actual  receipt  of  wages,  or  capa- 
ble of  earning  a  specific  sum  in  any  partlcn- 
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lar  employment"  This  decision  was  follow- 
ed by  this  court  In  the  case  of  Evarts  ▼. 
Santa  Barbara  Consolidated  Ry.  Co.,  3  Oal. 
App.  713,  8C  Pac.  830.  In  that  case,  Uke 
the  one  here,  the  plaintiff  was  a  physician, 
and  there  was  an  absence  of  testimony  show- 
ing what  amount  of  money  he  had  been  or 
was  earning  In  the  practice  of  his  profession 
at  the  time  he  sustained  the  injuries  for 
which  he  recovered  damages.  This  court 
there  said:  "In  this  case  there  was  not  pre- 
sented to  the  jury  the  value  of  the  services 
of  the  deceased  to  his  patients,  or  the 
amount  of  his  earnings,  yet  there  was  evi- 
dence that  he  was  a  regular  practicing  physi- 
cian, that  he  possessed  a  number  of  patients, 
some  of  whom  he  was  attending  at  the 
time  of  his  injury,  and  that  he  was  a  strong 
man  in  the  prime  of  life,  from  which  facts 
alone  the  jury  would  he  authorized  to  give 
substantial  damages."  Upon  similar  evidence 
was  the  issue  presented  to  the  jury  as  to 
whether  or  not  there  had  been  in  this  case 
an  impairment  of  ttie  earning  capacity  of 
the  plaintiff. 

Complaint  is  made  because  the  court  did 
not  instruct  the  jury  in  terms  that  the 
amount  for -which  recovery  could  be  had  be- 
cause of  the  loss  of  earning  capacity  was 
limited  to  the  sum  of  $600,  as  alleged  in 
the  complaint  It  is  true  that  the  jury 
were  not  so  specifically  instructed,  but  in 
several  of  the  Instructions  of  the  court  it 
was  stated  that  the  amount  of  damages 
awarded  should  not  exceed  the  amount  sued 
for.  The  jury  had  the  complaint  of  plain- 
tiff before  it  and  in  that  complahit  there 
was  no  claim  for  any  greater  amount  of 
damages  on  account  of  loss  of  earning  capaci- 
ty than  the  sum  of  $C00.  It  must  therefore 
be  assumed  that  in  estimating  the  total 
amount  of  damagta  to  be  allowed  the  jury 
took  into  consideration  the  claim  made  by 
the  plaintiff,  and  did  In  fact  allow  no  more 
than  that  sum  on  such  account 

What  Is  said  upon  the  points  discussed 
disposes  of  other  alleged  errors. 

The  jnd^ent  and  order  are  affirmed. 

We  concur:   ALLEN,  P.  J.;    SHAW,  3. 


(14  Cal.  App.  683) 

SERPIGLIO  V.  DOWNING  et  al.    (Civ.  795.) 

(Court  of  Appeal,   Second  District,  California. 

Nov.  28,  1910.) 

Appeal  and  Erbor  (|  977*)— Review— Dis- 
cbetion  of  codbt— ruliwos  on  motion 
FOB  New  Tbial. 

The  action  of  tiie  trial  court  in  granting 
or  denying  a  motion  for  a  new  trial  wlU  not  be 
diaturlied  on  appeal,  unless  It  appears  that 
there  .has  been  an  abuse  of  discretion. 

[E}d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  3860-3865;  Dec.  Dig.  § 
9Tr.*l 


Appeal  from  Superior  (Toort  Los  Angeles 
CJounty;    George  R.  Davis,  Judga 

Action  by  John  Serpiglio,  an  Infant  by 
D.  Serpiglio,  his  guardian,  against  H.  C. 
Downing  and  others.  From  a  judgment  for 
defendants  and  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Chas.  Atkinson,  for  appellant  Haas,  Gar- 
rett &  Dunnlgan,  for  respondents. 

SHAW,  J.  Action  for  the  recovery  of 
damages  alleged  to  have  been  sustained  by 
plaintiff  on  account  of  the  negligence  of  de- 
fendants. 

The  appeal  is  from  a  judgment  in  favor 
of  defendants  and  an  order  of  court  deny- 
ing plaintlCTs  motion  for  a  new  trial.  The 
sole  ground  upon  which  the  motion  for  a 
new  trial  was  made  was  newly  discovered 
evidence,  which  plaintiff  could  not  with  rea- 
sonable diligence  have  discovered  and  pro- 
duced at  the  trial.  The  record  discloses 
that  at  the  hearing  of  the  motion  one  affi- 
davit was  presented  in  support  thereof,  but 
the  evidence-  upon  which  the  court  made  its 
findings  is  not  brought  up  for  examination. 
The  action  of  the  trial  court  in  granting  or 
denying  a  motion  for  a  new  trial  Is  so  large- 
ly a  matter  in  the  court's  discretion  that  its 
rulings  should  not  be  disturbed,  save  and 
except  in  those  cases  where  it  is  made  to 
affirmatively  appear  that  there  has  been  an 
abuse  of  such  discretion.  In  the  absence  of 
the  evidence  Introduced  at  the  trial,  we  can- 
not say  that  the  court  erred  in  denying  the 
motion;  Indeed,  the  material  facts  averred 
in  the  affidavit  are  not  necessarily  Incon- 
sistent with  the  findings  of  the  court.  The 
action  was  based  upon  the  theory  that  de- 
fendants were  the  owners  of  and  engaged 
in  the  operation  of  a  printing  plant  from 
which  was  issued  a  newspaper  known  as 
the  "San  Pedro  Tribune";  that  plaintiff, 
who  was  a  minor  jilne  years  of  age,  was  in 
the  employ  of  defendants,  and  while  so  em- 
ployed was  directed  to  Ink  one  of  the  print- 
ing presses,  in  the  performance  of  which 
work  his  hand  was  crushed;  that  by  reason 
of  his  lack  of  appreciation  of  the  danger- 
ous character  of  the  work,  due  to  his  ten- 
der years,  defendants  were  guilty  of  negli- 
gence in  directing  plaintiff  to  engage  in  work 
the  dangerous  nature  of  which  was  unknown 
to  him  and  known  to  defendants. 

In  bis  argument  on  the  appeal  from  the 
judgment  counsel  for  appellant  lays  much 
stress  upon  the  alleged  fact  that  the  answer 
of  defendants,  as  well  as  the  findings,  dis- 
close the  relation  of  a  partnership  existing 
between  defendants.  Conceding  this  to  be 
true,  we  are  unable  to  perceive  how  such 
fact  can  benefit  appellant  It  appears  from 
the  complaint  and  findings  that  the  defend- 
ants, who  with  a  number  of  others,  includ- 
ing one  Z.  W.  Craig,  were  the  owners  of  a 
paper  and  printing  plant,  had  let  the  pos- 
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session  thereof  to  the  latter,  and  "that  the 
said  Z.  W.  Craig  was  in  the  sole  manage- 
ment, possession,  custody,  and  control  of 
said  printing  plant  and  said  newspaper." 
Conceding,  further,  that  we  should  construe 
this  finding  as  establishing  the  fact  that 
Craig  was  operating  the  plant  merely  as  the 
agent  of  defendants  (which  Interpretation 
would  be  contrary  to  the  rule  that  findings 
should  be  so  construed,  if  possible,  as  to  sup- 
port the  Judgment  based  thereon),  we  are 
met  with  the  finding  "that  it  is  not  true  that 
by  reason  of  any  act,  or  neglect,  or  careless- 
ness, or  default,  or  conduct  on  the  part  of 
said  defendants,  or  either  or  any  of  them, 
or  their  agents  or  servants,  or  employ^, 
or  any  of  them  (plalntlR)  was  injured  or 
sustained  injury,  or  sustained  damages  in 
any  sum  or  in  any  manner  whatsoever." 

UlKtn  this  record  we  are  unable  to  find 
any  merit  in  either  appeal,  and  the  Judgment 
and  order  are  affirmed. 

We  concur:  ALLEN,  P.  J.:  .TAMES,  J. 


(14  Col.    A.   6S9) 

LAW  CREDIT  00.  t.   PROVIDENT  MDT. 
BUILDING-LOAN  ASS'N.     (Civ.  801.) 

(Court  of  Appeal,   Second  Dlstrirt.  Cnlifomia. 

Nov.  28,  1910.     RehearinK  Denied  by 

Supreme  Court     Jan.  27.  1911.) 

BurLDTNG    AND    LOAN   ASSOCIATIONS   (J    14*)— 

Maturity    Resebvk    Fdnd  —  Rioirrs    or 

Shareholders. 

The  b.T-lnws  of  a  building  and  loan  associa- 
tion provided  for  a  maturity  reserve  fund  of 
2  per  rent,  of  the  matured  value  of  all  install- 
ment shares  to  be  taken  from  the  first  pay- 
ment made,  nnd  that  withdrawing  members 
should  l>e  entitled  to  a  certificate  showing  the 
amount  of  such  reserve,  and  might  thereafter  sub- 
srribe  for  stock  and  l>e  credited  upon  the  dues 
with  the  amount  of  such  certificate.  Held,  that 
the  provision  applied  to  all  contracts  for  pur- 
chase of  stock,  and  such  certificate  was  avail- 
able only  as  a  credit  In  case  he  desired  to  take 
out  new  shares,  and  his  asxifcnee  thereof  could 
not  recover  thereon  asainRt  the  association, 
though  at  the  time  the  certificate  was  Issued 
Civ.  Code,  H  633  to  04Sa.  were  in  force,  hav- 
ing been  enacted  after  the  shares  were  pur- 
clmged.  providing  that  such  association  could 
only  cbnrxe  an  entrance  or  withdrawal  fee  of 
not  exceeding  $1  on  each  share  and, a  transfer 
fee  not  exceeding  10  cents  on  each  share,  and 
the  by-laws  embraced  no  provision  for  reten- 
tion of  tbe  2  per  cent  reserve  fund. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Ix>aD  Associations,  Dec  Dig.  {  14.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  P.  James,  Judge. 

Action  by  tbe  Law  Credit  Company  against 
the  Provident  Mutual  Building-Loan  Associ- 
ation. Judgment  for  defendant,  and  plain- 
tiff appeals.    AQirmed. 

Tanner,  Taft  &  Odell,  for  appellant  Mil- 
ton K.  Young,  for  respondent 

ALLEN,  P.  J.  Plaintiff  and  defendant 
were  found  by  the  court  both  to  be  corpo- 


rations, tbe  latter  organized  under  the  laws  of 
California  as  a  building  and  loan  associa- 
tion ;  that  one  Wadleigh,  plaintlCTs  assignor, 
was  tbe  secretary  of  the  defendant'corpora- 
tion  from  its  incorporation  until  tbe  I9tb  of 
June,  1905;  that  prior  to  1900  Tarions  per- 
sons had  become  members  of  said  building 
and  loan  association,  and  while  Wadleigh 
was  secretary  they  desired  to  surrender  their 
stock  and  accordingly  delivered  the  same  to 
Wadleigh,  who  thereafter  imide  iwyuients 
thereon  of  bis  own  means,  but  carried  the 
same  on  the  hooia  of  the  cort)oration  in  the 
names  of  the  members.  Wadleigh  there- 
after surrendered  the  stock  so  assigned  to 
him  and  received  tbe  amount  thereof.  Ies.<t 
$2  per  share  retained  by  the  corporation  un 
der  its  by-laws  as  a  matnrity  reserve  fund. 
by  which  triinsaction  he  profited  to  the  ex- 
tent of  $12,000.  Under  the  by-laws  of  the 
association,  it  was  stipulated  that  wlthdrnw- 
ing  merol>er8  were  entitled  to  a  certificate 
showing  the  amount  of  this  matnrity  reserve 
fund,  and,  if  they  were  so  advised,  might 
thereafter  subscribe  for  stock  and  be  cred- 
ited upon  the  dues  with  the  amount  of  such 
certificate.  Thereafter  Wadleigh  made  appli- 
cation to  retain  bis  membership 'In  tbe  cor- 
poration and  mature  his  stock  and  returned 
said  maturity  reserve  certifliatefi,  together 
with  $2(X)  in  cash,  the  same  being  recelvecl 
by  the  association  as  five  months'  advanced 
dues  upon  the  new  subscription,  and  in  1908 
received  back  from  the  association  the  $200 
paid  and  a  maturity  certificate  as  follows: 
'This  certtfles  that  O.  H.  Wadleigh  of  Los 
Angeles,  county  of  Los  Angeles,  state  of 
California,  has  paid  into  the  maturity  re- 
serve fund  of  this  association,  tbe  sum  of  one 
thousand  dollars,  on  five  hundred  shares, 
stock  of  this  association,  and  that  be  is  en- 
titled to  a  credit  of  one*  thousand  dullars 
on  taking  a  like  number  of  sliares  and  pay- 
ing one  month's  dues  thereon,  and  surren- 
dering this  receipt  This  receipt  is  trans- 
ferable." Afterwards  Wadleigh  assigned  this 
certificate  to  plaintiff,  who  brings  suit  thereon. 
In  1907  sections  633  to  ti48a.  Civ.  Code. 
went  Into  effect  which  provide 'that  such 
loan  associations  should  only  have  power  by 
their  by-laws  to  charge  an  entrance  or  with- 
drawal fee  of  not  exceeding  $1.00  on  each 
share,  and  a  transfer  fee  not  exceeding  10 
cents  on  each  share;  that  no  other  fee, 
charge,  or  deduction  shall  be  made,  or  per- 
mitted to  be  made,  against  any  shareholder, 
or  agiiliist  his  shares ;  that  on  the  expira- 
tion of  the  notice  required,  the  shareholder 
shall  be  entitled  to  receive  the  full  amount 
paid  upon  the  stock  or  Investment  certificate, 
exclusive  of  entrance  or  withdrawal  fee,  to- 
gether with  a  proportion  of  the  profits,  and 
so  forth.  Under  these  facts  and  under  tbe 
law,  tbe  court  found  that  plaintiff  as  tbe 
assignor  of  Wadleigh  was  not  entitled  to  re- 
cover a  Judgment  for  the  amount  of  the  cer- 


•For  ether  cues  gee  siuaa  topic  and  sectiou  N  UMBBR  In  Dec  Dig.  ft  Am.  Dig.  Key  No.  SerlM  *  Rep'r  Indaxaa 


Digitized  by 


KjOO 


gie 


Cal.) 


PEOPLE  T.  KOSTA 


907 


tlflcate  and  Interest,  and  from  this  judgment 
plaintiff  appeals. 

It  Is  insisted  by  appellant  that  on  tbe 
findings  of  fact  Judgment  should  have  been 
entered  for  plaintiff  as  prayed  for  In  the  com- 
plaint, and  that  said  judgment  for  defendant 
la  not  supported  by  the  findings.  The  precise 
questions  Involved  upon  this  appeal  were  pre- 
sented to  the  trial  court  on  a  motion  to  vacate 
the  judgment  and  the  entry  of  a  judgment  In 
favor  of  plaintiff.  There  Is  contained  in  the 
record  an  opinion  of  the  trial  judge  in  deny- 
ing such  motion,  which  upon  examination 
seems  to  Cover  all  of  the  points  involved  and 
to  state  concisely  and  clearly  the  reason  why 
the  judgment  is  supported  by  such  findings. 
This  opinion,  which  we  adopt  as  the  decision 
of  this  court.  Is  as  follows:  "Plaintiff  in 
this  action  moves  to  vacate  the  judgment 
entered  herein  in  favor  of  defendant,  on  the 
ground  that  the  findings  of  fact  do  not  sup- 
port the  judgment,  but  that  upon  said  find- 
ings of  fact  a  judgment  shotild  be  entered  In 
favor  of  plaintiff.  If  It  were  to  be  conceded 
that  the  receipt  Issued  on  the  2oth  of  Feb- 
ruary, 1908,  to  plaintiff,  wherein  it  is  re- 
cited that  plaintiff  has  paid  into  thtf  maturity 
reserve  fund  of  defendant  corporation  the 
sum  of  one  thousand  dollars,  is  conclusive 
against  any  right  In  defendant  to  show  tbe 
entire  transaction  which  resulted  In  the  Is- 
suance of  Its  receipt,  then  the  motion  Is  well 
taken.  The  plaintiff's  assignor,  G.  H.  Wad- 
leigta,  however,  had  been  an  officer  of  defend- 
ant association  and  was  familiar  with  the 
entire  transaction,  which  led  up  to  tbe  is- 
suance of  the  receipt  in  question,  and  he  was 
also  familiar  with  the  by-laws  of  the  associa- 
tion and  their  various  provisions  at  all  times 
prior  to  the  date  of  the  receipt.  The  receipt 
was  finally  issued  upon  account  of  certain 
stock  transactions  had  with  the  association 
by  Wadlelgh  and  partially  by  the  assignors 
of  Wadlelgh.  Wadlelgh  acquired  stock  of 
tbe  association  by  assignment  from  holders 
thereof,  and  be,  In  turn,  surrendered  this 
stock,  finally  receiving  the  receipt,  which 
upon  Its  face  recites  that  he  has  paid  tbe 
sum  of  $1,000  on  500  shares  of  stock  of  the 
association,  and  that  he  is  entitled  to  a 
credit  of  $1,000  on  taking  a  like  number  of 
shares  and  paying  one  month's  dues  thereon, 
and  surrendering  the  receipt  The  $1,000 
mentioned  in  the  receipt  was  a  part  of  .the 
maturity  reserve  fund,  which,  under  the  by- 
laws of  the  association  as  they  stood  at  the 
time  of  the  Issuance  of  the  original  stock  ac- 
quired by  Wadlelgh,  was  to  be  retained  by 
the  association  and  was  available  only  to  be 
used  as  a  credit  on  the  purchase  of  new  or 
additional  shares.  All  contracts  for  the 
purchase  of  stock  made  at  the  time  tbe  or- 
iginal stock  surrendered  by  Wadlelgh  was  ac- 
quired were  Impressed  with  the  condition  de- 
clared In  the  by-laws  that  the  maturity  re- 
serve fund  shall  consist  of  an  amount  equal 


to  2  per  cent,  of  the  matured  value  of  all 
installment  shares,  and  is  taken  from  the 
first  payment  made.  A  member  having  paid 
this,  and  who  is  afterwards  compelled  to 
withdraw,  shall  be  allowed  to  renew  his 
membership  and  mature  his  stock,  his  new 
share  being  credited  with  the  amount  so 
paid.'  Under  this  provision  the  association 
had  the  right  to  retain  the  2  per  cent,  men- 
tioned, which  was  only  available  for  use  by 
the  surrendering  stockholder  as  a  credit 
upon  new  or  other  shares  of  stock  taken  out 
by  him.  I  do  not  think  that  the  fact  that 
the  receipt  was  Issued  at  a  time  when  the 
by-laws  were  without  such  a  provision,  and 
the  statute  of  the  state  made  it  illegal  for 
such  a  deduction' to  be  made  on  account  of  a 
maturity  reserve  fund,  affects  at  all  the 
question  involved  in  this  case.  The  con- 
dition made  by  the  by-laws  at  the  time  the 
subscription  for  stock  was  taken  became  a 
part  of  the  contract  from  which  Wadlelgh, 
or  his  assignors,  had  they  continued  as 
holders  of  stock,  have  no  escape.  If  the 
plaintiff  here  has  the  right  to  demand  and  re- 
ceive $1,000,  which  appears  to  be  a  credit 
available  to  him,  then  there  Is  no  reason  at 
all  why  each  and  every  subscriber  for  stock, 
who  took  out  shares  during  the  time  that 
the  by-laws  provided  for  the  withholding 
of  the  percentum  on  account  of  maturity  re- 
serve fund,  has  not  the  right  to  make  and 
enforce  a  similar  claim.  This  I  do  not  be- 
lieve they  are  entitled  to  do.  The  motion 
for  a  different  Judgment  to  be  entered  will 
be  denied." 
Judgment  aflSrmed. 

We  concur:    SHAV.  J.;  JAMES.  J. 


(14  Cal.  App.  696) 
PEOPLE   V.    KOSTA.      (Cr.    285.) 
(Court  of   Appeal,   First   District,   California. 
Nov.  30,  1910.) 

1.  Cbiminal  Law  (§  507*)— Aooompucks  of 
Defendant. 

Because  certain  witnesses  were  jointly  in- 
dicted with  accused  does  not  ifecessanly  require 
them  to  be  considered  accomplices  as  against 
tbe  state  at  every  stage  of  the  case,  whether 
they  are  so  in  fact  or  not. 

(Ed.  Note.— For  other  cases,  see  Ciiminal 
Law,  Cent.  Dig.  H  1082-1096;  Dec.  Dig.  { 
507.*) 

2.  Cbiminai.  Law  (S  607*)— Accomplices— Ad- 
mission OF  Evidence. 

The  filing  of  an  information  against  several 
defendants  and  its  8ub8e<^ueDt  dismissal  as 
against  one  for  want  of  evidence  does  not  es- 
tablish for  the  purjKises  of  the  trial  of  the 
remainmg  defendants  that  the  defendant  dis- 
missed was  an  accomplice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  1096 ;   Dec.  Dig.  {  507.*] 

3.  Cbiminal  Law  (J  780*)— Tbiai^Imstbcc- 
TiONs— Accomplice. 

An  instruction  that  an  accomplice  is  one 
who  willfully  and  knowingly  aids,  encourages, 
or  assists  another  in  the  commission  of  the 
crime  Is  not  objectionable  because  the  disjunc- 
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tive  conjunction  was  used,  in  view  of  the  nse  of 
the  qualifying  worda  "willfully  and  knowingly." 
[EJd.  Note. — For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  U  1859-1863;  Dec.  Dig.  § 
780.»] 

4.  Criminal  Law  (J  1172*)—Appeai/— Preju- 
dice. 

■  Where  accused  was  prosecuted  as  a  prin- 
cipal, an  instruction  defining  accomplices  which 
was  faulty  only  in  that  it  required  too  high  a 
degree  of  proof  on  the  part  of  the'  people  was 
not  prejudicial  to  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  3154-3163;  Dec.  Dig.  § 
1172.»] 

5.  Cbiminal    Law    (5    720*)— Abqument    of 
Pbosecutino  Attobney— Pboof. 

A  district  attorney  was  not  guilty  of  mis- 
conduct in  his  argument  where  be  did  not  make 
any  statement  of  fact  not  fairly  deducible  from 
the  evidence,  though  his  reasoning  might  have 
been  faulty  or  bis  deductions  illogical. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lawj  Cent  Dig.   !f   1670,   1671;    Dec  Dig.  § 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  H.  Cabanlss, 
Judge. 

George  Eosta  was  convicted  of  arson,  and 
be  appeals.    Affirmed. 

Geo.  B.  Keane  and  J.  K.  Ross,  for  appel- 
lant Attorney  General  Webb,  C.  M.  Fickert, 
Dist  Atty.,  and  James  F.  Brennan,  Asst. 
Dist  Atty.,  for  tbe  People. 

HALL,  J.  Defendant,  together  with  fo\ir 
other  persons,  was  charged  by  Information 
with  the  crime  of  arson.  Upon  bis  trial  de- 
fendant Kosta  was  found  guilty,  and  In  due 
time  appealed  to  this  court  from  the  judg- 
ment and  order  denying  his  motion  for  a 
new  trial. 

At  tbe  trial  of  defendant  the  four  persons 
Jointly  charged  with  him  were  witnesses  for 
the  prosecution.  Two  of  these  witnesses 
were  undoubtedly  accomplices  of  defendant, 
and  gave  ample  evidence  to  Justify  the  con- 
viction of  defendant,  provided  It  was  suffi- 
ciently corroborated  by  other  evidence,  as 
required  by  section  1111  of  the  Penal  Code. 
The  charge  as  to  the  other  two  defendants, 
Glannetos  and  Cochomlhos,  was  dismissed  by 
the  court,  upon  motion  of  the  district  attor- 
ney, .upon  tbe  ground  that  the  evidence 
against  them  was  insufflcient  to  Justify  a 
trial,  and  they  gave  evidence  for  the  prose- 
cution. The  evidence  which  they  gave  in  It 
self,  and  without  the  aid  of  the  testimony 
Of  tbe  other  two  defendants,  tends  to  con- 
nect appellant  with  the  commission  of  the 
offense. 

It  is  now  contended  that,  because  these 
witnesses  have  been  jointly  charged  with  de- 
fendant, they  must  be  conclusively  presumed 
to  be  accomplices  of  appellant,  as  against 
the  state,  at  every  stage  of  the  case,  whether 
so  in  fact  or  not.  Tbe  only  case  cited  in 
support  of  this  contention  is  Commonwealth 
T.  Desmond,  5  Gray  (Mass.)  80,  and  It  does 


not  support  the  contention.  It  only  decides 
tliat  where  the  defendant  argues  that  a  giv- 
en witness  is  an  accomplice  of  tbe  defend- 
ant and  the  district  attorney  In  his  reply 
assumes  and  claims  that  such  witness  Is 
such  accomplice,  and  that  his  testimony  was 
so  corroborated  as  to  make  It  the  duty  of 
the  Jury  to  convict  the  defendant  it  was 
error  for  the  court  to  leave  it  to  the  Jury- 
to  find  whether  or  not  the  witness  was  an 
accomplice.  In  the  case  cited  the  district 
attorney  In  open  court,  In  his  argument  to 
the  Jury,  admitted  the  witness  to  be  an  ac- 
complice, and. the  court  said  that  "the  ad- 
mission of  the  fact  in  court  by  the  district 
attorney,  for  the  purposes  of  the  trial,  was, 
as  against  tbe  government,  conclusive  evi- 
dence of  such  fact"  No  such  condition  ex- 
ists In  the  case  at  bar.  The  filing  of  an 
information  against  several  defendants,  and 
tbe  subsequent  dismissal  of  such  Information 
as  against  one  of  the  defendants  for  want  of 
evidence,  la  certainly  not  an  admission,  for 
the  purposes  of  the  trial  of  the  remaining 
defendants,  that  the  defendant  dismissed 
was  an  accomplice.  Such  a  proceeding  bears 
no  analogy  to  what  occurred  In  the  Desmond 
Case.  The  district  attorney  did  not  admit 
that  either  Glannetos  or  Ooctaomihos  was  an 
accomplice  of  appellant,  and  tbe  evidence 
does  not  compel  the  conclusion  that  either 
of  them  was  in  fact  such  accomplice.  It  la 
not  contended  that  it  doe&  On  the  contra- 
ry, the  evidence  Is  ample  that  neither  of 
these  two  witneses  had  any  criminal  or 
guilty  connection  with  the  appellant  or  the 
offense  of  which  he  was  found  guilty,  and 
about  which  they  gave  evidence.  Their  evi- 
dence, therefore,  was  sufficient  corrotioration 
of  the  evidence  of  the  admitted  accomplices, 
and  tbe  verdict  is  sufficiently  supported  by 
the  evidence. 

It  Is  claimed  tliat  the  court  erred  to  the 
prejudice  of  appellant  in  instructing  the  jury 
as  to  what  constitutes  an  accomplice.  The 
court,  in  explaining  what  is  an  accomplice, 
said:  "An  accomplice  to  a  crime  is  one  wtto 
willfully  and  knowingly  aids,  encourages,  or 
assists  another  in  tbe  commission  of  a 
crime."  Tbe  objection  made  to  the  instruc- 
tion is  that  in  tbe  sentence  above  quoted  and 
in  other  parts  of  the  instruction  the  court 
connected  the  words  "aids,  encourages,  and 
assists"  by  the  disjunctive  "or."  But  the 
court  qualified  the  words  by  the  words  "will- 
fully and  knowingly,"  and  thus  committed 
no  error  under  the  very  cases  cited  by  ap- 
pellant People  V.  Dole,  122  Cal.  486,  55 
Pac.  581,  68  Am.  St  Rep.  50;  People  v.  War- 
ren, 130  Cal.  683,  C3  Pac.  86;  People  v.  Mor- 
Ine,  138  Cal.  626,  72  Pac.  166.  Furthermore, 
this  appellant  was  not  prosecuted  as  an  ac- 
complice, but  as  the  one  who  actually  with 
his  own  hands  set  fire  to  the  building,  and 
such  was  the  case  proved.  The  instruction 
complained  of  was  given  In  connection  with 
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the  charge  concerning  the  necessity  for  cor- 
roboration of  the  evidence  of  accomplices. 
If  It  was  faulty  in  the  respects  complained 
of.  It  bore  too  hard  upon  the  witnesses  for 
the  prosecntion,  and  was  for  the  advantage 
of  the  appellant  and  to  the  disadvantage  of 
the  people.  Appellant  could  not  have  been 
prejudiced  by  the  fault  claimed  to  exist  in 
the  Instruction. 

Complaint  Is  made  that  the  district  attor- 
ney was  guilty  of  such  misconduct  as  to 
entitle  appellant  to  a  new  trial.  We  do 
not  think  that  the  district  attorney  was 
guilty  of  conduct  that  invaded  the  right 
of  appellant  to  a  fair  trial.  He  does  not 
seem  to  have  made  any  statement  of  any 
fact  in  his  address  to  the  jury  that  may  not 
be  said  to  be  fairly  deducible  from  some  evi- 
dence In  the  record.  "Counsel  have  the  right 
to  present  to  the  Jury  their  views  of  the 
proper  deductions  or  Inferences  which  the 
facts  warrant.  Their  reasoning  may  be 
faulty,  their  deductions  from  the  premises 
illogical,  but  this  Is  a  matter  for  the  Jury 
ultimately  to  determine,  and  not  a  subject 
for  exception  on  the  part  of  opposing  coun- 
sel." People  v.  Wlllard,  150  Cal.  543,  89 
Pac.  124. 

The  Judgment  and  order  are  a£Brmed. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 

at  Cal.  App.  TM) 

I/ANB  V.  GLENN  et  al.    (Civ.  902.) 

(Court  of  Appeal,  Second  District,  California. 

Dec.  1,  1910.) 

Apfeai,  and  Ebbob  ({  1071*) — Habmless  BiB- 
BOB— Finding  not  Within  Issues. 

The  court  having  found,  in  an  action  for 
false  imprisonment  by  police  officers,  that  plain- 
tiff was  not  actually  damaged,  he  was  not  prej- 
udiced by  a  finding  outside  the  issues  that  when 
arrested  on  another  charge,  on  which  lie  was 
convicted  earlier  in  the  day  of  the  particular 
arrest,  be  was  intoxicated  and  had  not  recover- 
ed when  released  from  the  fiist  arrest. 

[Ed.  Note.^ — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {§  4234-4239;  Dec.  Dig.  ( 
1071.*] 

Appeal  from  Superior  C!ourt,  Los  Angeles 
County;  Leon  F.  Moss,  Judge. 

Action  by  Austin  Lane  against  William  W. 
Gleun  and  others.  Nominal  judgment  for 
plaintiff,  and  be  appeals.     Affirmed. 

W.  B.  Coleman,  for  appeUant  Leslie  R. 
Hewitt,  City  Atty.,  and  Charles  D.  Hough- 
ton and  C.  D.  PlUsbury,  Deputies,  for  re- 
spondents. 

SHAW,  J.  Action  to  recover  damages  al- 
leged to  have  been  sustained  by  reason  of 
plalntifTs  arrest  and  false  Imprisonment. 
The  court  made  findings  to  the  effect  that 
the  arrest  and  imprisonment  was  wrongful 
and  without  warrant,  but  further  found  that 
plaintiff  had  sustained  no  actual  damage  by 


reason  thereof.  Thereupon  Judgment  was 
given  In  his  favor  for  nominal  damage  only, 
from  which  be  appeals  upon  the  Judgment 
roll  alone. 

Appellant  claims  the  court  committed  prej- 
ndiclal  error  by  finding  facts  not  within  the 
issues. .  It  appears  both  by  the  answer  and 
findings  that  on  the  morning  of  the  day  of 
his  arrest  plaintiff  had  been  convicted  upon 
a  charge  of  disturbing  the  peace  and  a  fine 
Imposed  therefor,  upon  payment  of  which 
he  was  released.'  The  wrongful  arrest,  made 
upon  complaint  that  he  threatened  a  farther 
disturbance  by  doing  violence  to  his  wife, 
occurred  on  the  evening  of  the  day  upon 
which  he  was  so  released.  The  court  made 
a  finding  to  the  effect  that  at  the  time  when 
plaintiff  was  arrested  upon  the  complaint 
for  which  be  was  convicted  and  fined  he 
was  intoxicated  and  bad  not  recovered  from 
the  effects  of  such  Intoxication  when  releas- 
ed from  custody  on  the  morning  of  the  day 
when  again  arrested  without  warrant.  Con- 
ceding there  was  no  issue  to  which  such 
finding  could  be  deemed  responsive,  never- 
theless, the  court  having  found  that  plaintiff 
sustained  no  actual  damage,  he  could  not 
have  been  prejudiced  by  this  immaterial 
finding  of  fact  outside  the  issues. 

It  is  also  urged  that  the  findings  are  In- 
consistent, In  that  they  both  justify  the  acts 
of  defendants  and  also  find  th«n  liable  for 
such  acts.  There  is  no  merit  In  this  conten- 
tion. The  findings  as  to  all  material  facts, 
save  alone  upon  the  question  of  damage  sus- 
tained, are  In  plaintiff's  favor. 

Our  attention  is  directed  to  no  prejudicial 
error,  and  the  judgment  is  therefore  af- 
firmed. 

We  concur:   ALLEN,  P.  J.;   JAMES,  J. 


a*  Cal.  App.  642) 
LIGHTNER  MINING  CO.  v.  SUPERIOR 
COURT   OF   CALAVERAS   COUN- 
TY et  al.     (Civ.  785.) 

(Court  of   Appeal,   Third   District,  California. 

Nov.  23,   1910.     Rehearing   Denied  by 

Supreme  Court  Jan.  IB,  1911.) 

1.  Mires  and  Minebals  (S  51*)— Action  tob 
Damages — Jubisdiction. 

Rev.  St.  U.  S.  {  2325  (U.  S.  Comp.  St. 
1901,  p.  1429),  provides  how  patents  for  min- 
eral lands  may  be  obtained,  and  declares  that 
if  no  adverse  claim  is  filed  at  the  expiration  of 
the  60  days  of  publication  it  shall  be  assumed 
that  the  applicant  is  entitled  to  a  patent  and 
that  no  adverse  claim  exists,  and  thereafter 
no  objection  from  third  parties  to  the  issuance 
of  a  patent  shall  be  heard  except  it  be  shown 
that  the  applicant  has  failed  to  comply  "with, 
the  terms  of  this  chapter."  Section  2320  (page 
1430)  provides  that  where  an  adverse  claim  is 
so  filed  all  proceedings,  except  the  publication 
of  notice  and  making  and  filing  of  the  affidavit 
thereof,  shall  be  stayed. until  the  controversy  is 
settled  by  a  court  of  competent  jurisdiction. 
In  an  action  for  damages  for  encroaching  on 
plaintiff's    mining    claim,    defendant    answered 


•For  oUier  cases  we  Eame  topic  and  leoUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Ker  No.  Series  &  Bep'r  Indexes 
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that  plaintiff  had  made  application  for  a  patent 
on  bis  mine,  and  that  defendant  had  filed  its 
protest  against  the  issuance  of  a  patent,  and 
the  Land  Department  had  ordered  a  hearing. 
Held,  that  under  section  232G  the  superior 
court  had  jurisdiction  of  the  action;  for,  if 
the  protest  was  not  an  adverse  claim  within 
the  statute,  there  was  no  controversy  to  be 
settled  by  the  Iin,nd  Department,  and,  if  it  was 
an  adverse  claim,  the  court  had  jurisdiction 
to  decide  the  controversy. 

[E:d.  Note.— For  other  cases,  see  Mines  and 
MineraU,  Cent.  Dig.  §g  137-141;  Dec.  Dig.  § 
61.*] 

2.  MiNBS  AND  Minerals  (8  51*)— Action  fob 

Damages— Jurisdiction. 

In  a  suit  by  an  owner  of  a  mining  claim 
against  the  owner  of  an  adjoining  claim  for 
damaj^es  for  encroaching  on  the  plaintifTs  claim, 
in  whidh  both  plaintiff  and  defendant  allege  title 
to  the  property  in  question,  the  superior  court 
has  jurisdiction  of  the  controversy,  and  the 
question  is  one  of  law  for  a  court  of  competent 
jurisdiction  and  not  for  the  Land  Department. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  S§  137-141;  Dec.  Dig.  $ 
51.*] 

8.  Prohibition  (J  3*)— Nature  and  Grounds 
— Adequacy  op  Remedy  at  Law. 

The  owner  of  a  mining  claim  sued  the 
owner  of  an  adjoining  claim  for  damages  for 
encroaching  upon  plaintiff's  claim.  Defendant 
alleged  title  to  the  property  in  question  and 
further  claimed  that  there  was  a  contest  before 
the  United  States  Land  Department  Involving 
the  title  of  the  property,  and  applied  for  a 
writ  of  prohibition  to  restrain  the  judge  of 
the  superior  court  from  proceeding  with  the 
trial  of  the  action  for  damages  until  the  de- 
termination of  the  Land  Department  of  the 
controversy  before  it.  Held,  that  the  writ 
would  not  lie,  as  defendant  had  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course  of 
proceedings  at  law  by  appeal  from  any  judg- 
ment of  the  superior  court. 

[EM.  Note.— For  other  cases,  see  Prohibition, 
Ctent.  Dig.  §g  4-19;   Dec.  Dig.  §  3.*] 

Appeal  from  Superior  Court,  Calaveras 
County;   A.  I.  McSorley,  Judge. 

Application  b.T  the  Llghtner  Mining  Com- 
pany for  a  writ  of  prohibition  to  restrain 
the  Superior  Court  of  Calaveras  County  and 
A.  I.  McSorley,  Judge  thereof,  from  proceed- 
ing in  the  trial  of  the  action  of  James  V. 
Coleman  against  the  Llghtner  Mining  Com- 
pany.    Writ  denied. 

Nutter  &  Orr,  Street  &  Street,  and  J.  P. 
Snyder,  for  petitioner.  C.  E.  McLaughlin  and 
W.  J.  McGee,  for  respondents. 

BURNETT,  J.  This  is  an  application  for 
a  writ  of  prohibition  to  restrain  the  judge  of 
Bald  superior  court  from  proceeding  with  the 
trial  of  the  action  of  James  V.  Coleman, 
Plaintiff,  T.  Llghtner  Mining  Company,  De- 
fendant, until  the  final  determination  by  the 
Land  Department  of  the  United  States  of  an 
application  for  a  patent  to  the  land  Involved 
In  the  controversy.  Among  other  facts,  it 
appears  that  the  complaint  In  said  action 
Tvas  filed  In  1903.  Therein  It  was  alleged 
that  "plaintiff  for  more  than  15  years  last 
past  has  been  and  now  Is  the  owner  and  in 
the  possession  and  entitled  to  the  possession 


of  all  that  certain  qaartz  mine,  mining  prop- 
erty situate,  lying,  and  being  in  the  Alta- 
vllle  townslte,  in  the  county  of  Calaveras, 
known  as  and  called  the  'Billings'  quartz 
mine."  Then  follows  a  particular  descrip- 
tion of  the  property.  "That  within  the  sur- 
face lines  of  the  said  Billings  quartz  mine 
extended  downwards  vertically  are  certain 
lodes,  ledges,  and  veins  of  quartz  and  rock 
in  place  carrying  gold  and  other  valuable 
minerals.  That  the  said  Billings  quartz 
mine  is  contiguous  to  and  adjoins  on  the 
east  the  so-called  Llghtner  quartz  mine  own- 
ed and  operated  by  the  said  defendant  cor- 
poration. That  said  defendant  has  sunk  up- 
on the  said  Llghtner  quartz  mine  a  shaft, 
and  within  three  years  last  past  has  by 
means  of  said  shaft  and  crosscuts,  levels, 
drifts,  winzes,  and  stopes  connected  there- 
with wrongfully  and  unlawfully  and  without 
the  consent  of  plalutlff  entered  Into  and  up- 
on the  said  Billings  quartz  mine  and  prop- 
erty, *  •  «  and  has  taken  out  and  ex- 
tracted therefrom  and  converted  to  Its  use 
large  quantities  of  quartz  and  rock  carrying 
gold  and  other  valuable  minerals  to  the 
value  of  $150,000."  The  prayer  is  for  this 
amount  and  costs  of  suit.  In  the  answer 
the  material  allegations  of  the  complaint  are 
denied,  and  it  is  averred:  "That  on  the  20th 
day  of  April,  1875,  the  government  of  the 
United  States  Issued  a  patent  to  W.  B.  Nor- 
man, county  judge  of  Calaveras  county,  Cal., 
in  trust  for  the  several  use  and  benefit  of  the 
occupants  of  the  townslte  of  AltavUle  In  the 
county  and  state  aforesaid,  for  the  lands 
therein  described.  That  by  mesne  convey- 
ances the  defendant  became  and  now  is  the 
owner  of,  and  it  and  Its  grantors  for  more 
than  forty  years  last  past  have  been  the 
owners  of,  in  the  occupation  and  possession 
of  and  entitled  to  the  possession  of  lot  13  in 
block  5  of  said  AltavUle  townslte,  the  north 
77  feet  of  which-  is  within  the  exterior 
boundaries  of  the  so-called  and  alleged  Bil- 
lings quartz  mine  in  the  amended  complaint 

described.    That  on  or  about  the day 

of  ,  1909,  plaintiff  made  application, 

through  the  United  States  land  office  at  Sac- 
ramento, Cal.,  for  United  States  patent  for 
the  so-called  and  alleged  Billings  quartz 
mine.  Thereafter  this  defendant  duly  filed 
in  said  land  office  its  protest  against  the  Is- 
suing of  a  patent  for  said  alleged  Billings 
quartz  mine,  and  the  Land  Department  or- 
dered that  a  hearing  be  had  on  the  20th  day 
of  April,  1910,  before  the  register  and  re- 
ceiver of  the  said  Sacramento  land  otB.ce,  to 
determine  whether  at  the  date  of  the  said 
AltavUle  townslte  entry  the  alleged  Billings 
quartz  claim  was  known  to  be  a  valid  mining 
claim  and  as  such  was  excepted  by  operation 
of  law  from  the  said  townslte  patenf*  It 
was  therefore  claimed  by  defendant  that  the 
Land  Department  of  the  United  States  has 


*For  other  cases  see  same  topic  and  section  NUHBBR  In  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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the  exclusive  power  to  determine  whether 
the  alleged  Billings  quartz  mine  was  known 
to  be  a  valid  mining  claim  at  the  date  of 
said  Altavllle  townsite  entry,  and  that  the 
trial  of  the  case  should  be  stayed  until  the 
determination  of  that  question  by  said  de- 
partment. A  motion  was  made  to  that  effect 
in  the  court  below.  It  was  heard  upon  affl- 
darits  and  denied,  and  the  case  was  set  down 
for  trial.  That  was  the  occasion  for  this 
application.  In  response  to  the  order  to 
show  cause  a  demurrer  and  an  answer  have 
been  presented  by  the  trial  Judge.  It  Is  nec- 
essary to  consider  only  the  demurrer,  and 
our  attention  need  not  extend  beyond  the 
ground  "that  said  petition  does  not  state 
facts  suSlcient  to  warrant  or  authorize  the 
issuance  of  a  writ  of  prohibition  by  the 
above-entitled  court  against  the  respondents 
or  either  of  them." 

Two  questions  are  Involved  herein  and 
these  we  now  proceed  to  consider.  The  first 
Is,  does  it  appear  that  the  court  below  has 
exceeded  its  jurisdiction?  and,  secondly,  if 
so.  Is  it  a  proper  case  for  prohibition?  The 
answer  to  each  of  these  must  unquestionably 
be  In  favor  of  respondents. 

The  office  of  the  writ  of  prohibition  has 
been  so  frequently  considered  by  this  and 
other  appellate  courts  and  so  well  settled 
that  no  extended  discussion  of  the  subject  is 
here  required.  It  is  sufficient  to  refer  to  the 
sections  of  the  Code  of  Civil  Procedure  (1102 
and  1103)  wherein  it  is  provided  in  what  In- 
stances the  writ  will  issue. 

As  to  the  court's  Jurisdiction  to  deny  the 
defendant's  application  for  a  continuance 
and  to  set  the  case  for  trial,  it  is  contended 
by  respondents  that  the  court  was  called  up- 
on simply  to  determine  whether  certain  evi- 
dence was  required  to  establish  one  of  the 
issues  made  by  the  pleadings,  and  in  the 
exercise  of  its  Judgment  as  to  this  It  is 
difficult  to  understand  why  the  court  did 
not  have  the  Juridical  power  to  reach  a 
wrong  as  well  as  a  right  conclusion.  Since 
admittedly  this  court  has  Jurisdiction  of  the 
parties  and  of  the  subject-matter  of  the  ac- 
tion, and  the  Issue  being  properly  framed, 
it  had  authority  to  try  the  cause  at  any 
time — so  it  is  claimed — and  its  refusal  to 
continue  the  trial  was  no  more  in  excess  of 
its  Jurisdiction  than  would  be  the  denial 
of  a  similar  motion  made  upon  some  other 
ground.  But  petitioner  does  not  concede  the 
Jurisdiction  of  the  court  as  to  the  entire 
subject-matter  of  the  action,  although  ad- 
mitting that  the  parties  were  properly  before 
It  and  that  it  had  the  authority  to  grant  the 
relief  prayed  for.  It  is  insisted,  however,  that 
exclusive  Jurisdiction  to  determine  one  of 
the  issues,  without  which  no  Judgment  could 
be  rendered,  was  vested  in  another  tribunal. 
Therefore,  It  is  said,  the  court  should  have 
pursued  the  course  pointed  out  in  Potter  v. 
Randolph,  126  Cal.  461,  58  Pac.  906,  wherein 
It  to  declared:    "The  court,  very  properly, 


then  delayed  the  trial  until  the  question  as 
to  the  character  of  the  land  was  determined 
by  the  Land  Department,  which  alone  bad 
the  power  to  decide  that  controversy.  The 
court  had  Jurisdiction  of  the  action,  but 
could  not  try  that  particular  controversy 
which  was  Involved  In  the  action."  But 
that  case  and  others  cited  by  petitioner  are 
inapplicable  to  the  situation  here.  The 
pleadings  disclose  that  an  application  was 
made  in  due  form  to  the  Land  Department 
for  a  patent  to  a  quartz  mining  claim.  Sec- 
tion 2325  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  St.  1901,  p.  1429) 
provides  how  "patents  for  mineral  lands" 
are  obtained,  and  therein  it  Is  declared  that, 
"if  no  adverse  claim  shall  have  been  filed 
with  the  register  and  the  receiver  of  the 
proper  land  office  at  the  expiration  of  the 
sixty  days  of  publication,  it  shall  be  assumed 
that  the  applicant  is  entitled  to  a  patent,  up- 
on the  payment  to  the  proper  officer  of  five 
dollars  per  acre,  and  that  no  adverse  claim 
exists;  and  thereafter  no  objection  from 
third  parties  to  the  issuance  of  a  patent 
shall  be  heard,  except  it  be  shown  that  the 
applicant  has  failed  to  comply  with  the 
terms  of  this  chapter."  And  section  232(! 
(page  1430)  provides  that:  "Where  an  ad- 
verse claim  is  filed  during  the  period  of  pub- 
lication, •  *  *  all  proceedings,  except 
the  publication  of  notice  and  malcing  and 
filing  of  the  affidavit  thereof,  shall  be  stay- 
ed until  the  controversy  shall  have  been 
settled  or  decided  by  a  court  of  competent 
Jurisdiction,  or  the  adverse  claim  waived. 
It  shall  be  the  duty  of  the  adverse  claim- 
ant, within  thirty  days  after  filing  his  claim, 
to  commence  proceedings  in  a  court  of  com- 
petent Jurisdiction,  to  determine  the  ques- 
tion of  the  right  of  possession  and  prosecute 
the  same  with  reasonable  diligence  to  final 
Judgment."  The  case  before  us  is  brought 
clearly  within  the  contemplation  of  said  sec- 
tion. It  may  be  that  the  paper  filed  by 
petitioner  in  the  Land  Department  could  not 
be  said  to  constitute  an  "adverse  claim"  in 
the  sense  of  the  statute,  it  being  denominat- 
ed a  "protest  against  the  issuance  of  the 
patent";  but  in  that  event  there  was  no 
controversy  to  be  settled  by  said  tribunal, 
and  It  was  proper  for  the  said  superior 
court  to  determine  the  issue  between  the 
parties.  Whether  the  opposition  be  consid- 
ered an  adverse  claim  or  not,  therefore,  it 
would  seem  that  the  court  was  Justified  in 
denying  the  motion  to  continue  the  trial. 
But,  viewing  the  case  from  a  somewhat 
different  point  of  view,  it  is  clear  that  the 
superior  court  had  complete  Jurisdiction  over 
the  entire  subject-matter  of  the  controversy. 
The  question  of  Jurisdiction  must  be  deter- 
mined, of  course,  by  the  averments  of  the 
pleadings.  It  thereby  appears,  both  by  the 
allegations  of  the  complaint  and  those  of 
the  answer,  that  there  is  no  issue  as  to  who 
is  entitled  to  a  patent,  but  It  to  asstuned 
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that  a  complete  title  has  long  since  vested, 
and  the  controversy  Is  as  to  the  ownership 
of  the  property,  It  being  averred  by  plaintiff 
that  he  has  been  for  many  years  and  is  now 
the  owner  In  the  possession  and  entitled  to 
the  possession  of  said  property,  while,  in  de- 
fendant's answer,  we  find  the  equally  posi- 
tive allegation,  as  before  stated,  that  it  is 
now  the  owner  and  It  and  its  grantors  for 
40  years  past  have  been  the  owners  of  and 
In  the  occupancy  and  entitled  to  the  posses- 
sion of  said  property.  Thus  is  a  question  of 
law  presented  for  the  determination,  not  of 
the  Land  Department,  but  of  a  court  of  com- 
petent jurisdiction.  This  may  be  made  clear 
by  a  reference  to  some  of  the  decisions.  In 
Gage  V.  Gunther,  136  Cal.  338,  68  Pac.  710, 
89  Am.  St.  Rep.  141,  we  have  a  comprehen- 
sive statement  of  the  function  of  the  Land 
Department  in  such  matters.  There  it  is  de- 
clared that  "the  decision  of  the  Land  .De- 
partment of  the  United  States  upon  any 
question  of  fact,  in  determining  the  right  of 
any  person  to  receive  a  patent  for  any  of 
the  public  lands  under  the  laws  of  the 
United  States,  is  conclusive  upon  all  other 
tribunals,  in  the  absence  of  fraud,  mistake, 
or  imposition  In  obtaining  the  patent";  but 
"if  in  making  Its  determination  of  fact  the 
Land  Department  has  disregarded  the  law 
applicable  thereto,  or  has  erred  in  its  con- 
struction of  the  law  or  by  mistake  has  is- 
sued to  one  person  a  patent,  which  upon  un- 
disputed facts  stiould  have  been  Issued  to 
a  contestant,  the  patentee  will  be  held  a 
trustee  for  the  contestant  in  proceedings  to 
be  taken  In  a  court  of  equity  and  governed 
by  the  rules  of  equity  procedure." 

In  Potter  v.  Randolph,  126  Cal.  481,  58 
Pac.  906,  it  is  said:  "The  Land  Department 
of  the  United  States  is  not  a  special  tribunal 
organized  to  determine  who  Is  the  owner 
of  land.  The  department  Is  the  medium 
through  which  parties  may  acquire  the  title 
of  the  United  States.  Its  functions  are 
mostly  administrative  and  only  incidentally 
Judicial.  It  determines  the  existence  or  non- 
existence of  alleged  facts,  to  enable  it  to 
select  the  person  who  is  entitled  to  purchase. 
The  proceeding  is  to  acquire  title,  not  to 
determine  who  has  It." 

In  Iron  Silver  Mining  Co.  v.  Campbell,  135 
U.  S.  286,  10  Sup.  Ct  705,  34  L.  Ed.  156,  it 
Is  declared  that,  "when  a  person  has  once 
obtained  a  patent  of  the  United  States  for 
his  land,  he  should  be  only  required  to  an- 
swer persons  who  have  some  established 
claim,  and  to  contest  with  the  party  not  be- 
fore the  administrative  departments,  but  in 
courts  of  Justice,  by  the  regular  proceedings 
which  determine  finally  the  rights  of  parties 
to  property.  •  •  •  We  have  more  than 
once  held  that,  when  the  government  has 
Issued  and  delivered  its  patent  for  lands  of 
the  United  States,  the  control  of  the  de- 
partment over  the  title  to  such  land  has 
ceased,  and  the  only  way  in  which  the  title 


can  be  impeached  is  by  a  bill  in  chancery; 
and  we  do  not  believe  that,  as  a  general  rule, 
the  man  who  has  obtained  a  patent  from 
the  government  can  be  called  to  answer  in 
regard  to  that  patent  before  the  officers  of 
the  Land  Department  of  the  government" 
If  a  patent  to  this  land  was  issued  in  1875, 
as  claimed  by  defendant  in  its  answer,  then, 
of  course,  the  control  of  the  Land  Depart- 
ment over  it  must  have  ceased,  and  the  issue 
as  to  whether  the  defendant  or  plaintiff  bad 
been  the  owner  of  the  land  for  many  years 
was  within  the  exclusive  Jurisdiction  of  the 
superior  court 

Again,  the  writ  of  prohibition  should  not 
issue  for  the  reason  that  there  Is  a  plain, 
speedy,  and  adequate  remedy  at  law.  It  Is 
not  disputed  that  the  court's  action  can  t)e 
reviewed  on  appeal,  and  I'  re  is  no  suffi- 
cient reason  why  petitioner  should  have  in- 
voked this  extraordinary  remedy  instead  of 
pursuing  the  usual  course.  The  determina- 
tion of  causes  on  appeal  is  probably  not  al- 
ways  as  speedy  as  it  should  be  but  that  is 
not  the  fault  of  the  law.  It  may  be  admit- 
ted also  that  as  to  this  question  there  is 
some  conflict  in  the  decisions ;  but  we  think 
the  true  rule  Is  declared  in  the  cases  cited 
by  respondents. 

In  Jacobs  v.  Superior  Court,  133  Cal.  364, 
65  Pac.  826,  85  Am.  St  Rep.  204,  it  is  held 
that:  "Since  the  amendment  In  1897  [St 
1897,  c.  62]  to  section  939  of  the  Code  of 
Civil  Procedure,  allowing  an  appeal  from  an 
order  appointing  a  receiver,  and  the  amend- 
ment at  the  same  time  of  section  943,  pro- 
viding for  the  staying  of  the  order  by  an 
undertaking  on  appeal,  a  writ  of  prohibition 
will  not  lie  to  arrest  proceedings  under  such 
an  order,  as  the  party  aggrieved  has  'a  plain, 
speedy  and  adequate  remedy  in  the  ordinary 
course  of  law,'  within  the  meaning  of  section 
1603  of  that  Code,  notwithstanding  a  q\ie»- 
tlon  of  Jurisdiction  Is  involved  in  the  appli- 
cation for  the  writ."  In  the  course  of  tho 
opinion  it  is  declared  that:  "There  might, 
perhaps,  be  exceptional  facts  in  a  case  which 
would  call  for  a  writ  of  prohibition,  not- 
withstanding an  appeal  from  an  order  ap- 
pointing a  receiver;  but  the  general  rule  is 
as  stated  above,  and  applies  to  the  case  at 
bar." 

In  Cross  v.  Superior  Court,  2  Cal.  App. 
342,  83  Pac.  815,  it  is  said:  "There  are 
cases  on  the  l>order  line  in  which  it  Is  a  mat- 
ter of  some  difficulty,  and  generally.  In  this 
state,  a  matter  of  discretion,  as  to  whether 
or  not  there  is  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law.  It  is 
the  general  rule  that,  where  there  exists  an 
opportunity  for  a  review  and  correction  of 
the  wrong  complained  of  in  a  higher  court 
on  appeal,  prohibition  tvlll  not  lie." 

In  line  with  the  foregoing  are  the  other 
cases,  cited  by  respondents:  Agasstz  v.  Su- 
perior Court  90  Cal.  103,  27  Pac.  49 ;  Lind- 
ley  v.  Superior  Court,  141  Cal,  220.  74  Pa& 
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765 ;  McAdoo  ▼.  Sayre,  145  Cal.  361,  78  Pac. 
874;  McAneny  t.  Superior  Court,  150  Cal. 
10,  87  Pac.  1020;  Johnston  v.  Superior  Court, 
4  Cal.  App.  02,  87  Pac.  211;  Lange  t.  Su- 
perior Court.  11  Cal.  App.  6,  103  Pac.  908; 
Burge  V.  Justice*  Court,  11  Cal.  App.  215, 
104  Pac.  681. 

The  cases  cited  by  petitioner  to  the  con- 
trary Involve  peculiar  features  that  led  the 
Supreme  Court  to  determine  that  an  appeal 
was  not  an  adequate  remedy. 

In  Glide  v.  Superior  Court,  147  Cal.  21, 
81  Pac.  225,  It  appeared  from  the  undisputed 
facts,  as  stated  by  the  court,  "that  the  su- 
perior court  of  Tolo  county  has  taken  unto 
Itself  the  determination  of  a  question  of 
fact.  Jurisdiction  to  determine  which  ques- 
tion of  fact  is  in  tlie  first  instance  exclusive- 
ly vested  by  law  with  the  board  of  super- 
visors of  Tolo  county.  Further  it  appears 
that  the  superior  court  of  Tolo  county,  as 
it  shall  determine  the  fact  to  be,  will  proceed 
to  enjoin  the  board  of  supervisors  in  the  per- 
formance of  a  legislative  duty,  the  execu- 
tion of  which  is  made  their  sole  province 
under  the  law."  In  such  a  case  the  higher 
court  should  undoubtedly  exercise  Its  dis- 
cretion in  granting  the  writ  Sound  public 
policy  requires  that  an  attempt,  whether  in- 
tentional or  otherwise,  on  the  part  of  a 
court  to  usurp  the  functions  of  the  legisla- 
tive department  of  the  government,  should 
not  be  tolerated,  but  should  immediately  be 
arrested. 

In  Dungan  v.  Superior  Court,  149  Cal.  99, 
84  Pac.  770  (117  Am.  St.  Rep.  119),  the  writ 
was  issued  to  restrain  the  superior  court  of 
Fresno  county  from  taking  any  further  pro- 
ceedings In  the  matter  of  the  settlement  of 
an  estate.  It  appeared  that  said  court  had 
no  Jurisdiction  whatever,  and  it  is  quite  ap- 
parent, as  said-  by  the  court,  that^  "In  view 
of  the  complications  which  will  necessarily 
follow  the  attempted  exercise  of  Jurisdiction 
in  the  matter  by  two  superior  courts,  It  can- 
not be  said  that  there  is  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of 
law." 

The  other  cases  cited  will  also  be  found, 
upon  examination,  to  be  clearly  distinguish- 
able from  the  one  at  bar.  Here  the  court 
could  only  render  Judgment  for  damages. 
An  appeal  would  effectively  correct  any 
wrong  that  might  be  done  to  petitioner.  No 
harm  could  possibly  result  except  some  de- 
lay in  affording  appropriate  relief.  The 
cases  seem  to  be  agreed,  as  stated  In  Agassiz 
▼.  Superior  Court,  90  Cal.  103,  27  Pac.  50, 
that  "a  remedy  does  not  fail  to  be  speedy 
and  adequate  because  by  pursuing  It  through 
the  'ordinary  course  of  law'  more  time  would 
probably  be  consumed  than  in  the  proceed- 
ing here  sought  to  be  used." 

We  think  no  suflScient  reason  has  been 
shown  for  delaying  any  further  the  trial  of 
said  action  In  said  superior  court. 


The  order  to  show  cause  Is  therefore  dis- 
charged, and  the  writ  denied. 

We  concur:    CHIPMAN,  P.  J.;   HAET,  J. 


(14  Cal.  App.  708) 

PEOPLE  V.  ERNSTING.     (Cr.   162.) 

(Court  of  Appeal,  Second  District,  California. 
Dec.  1,  1910.) 

1.  Homicide  ((  254*)— Mubdeb  in  thx  Sec- 
ond Degbeb— Evidence. 

Where  the  jury  believed  from  the  evidence 
that  accused  took  decedent  to  his  room  and 
robbed  him,  and  that  in  the  accomplishment 
of  the  robbery  he  either  intentionally  or  other- 
wise injured  decedent  so  that  death  resulted, 
they  could  find  accused  guilty  of  murder  in  the 
second   degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Ont.  Dig.  H  533-^38;   Dec.  Dig.  f  254.*] 

2.  Cbihinal  Law  (J  1159*)— Vebdict— Cor- 

CLVSIVENESS. 

The  jury  must  consider  the  facts  and  weigh 
the  testimony,  and  their  verdict,  sustained  by 
evidence,  will  not  be  disturbed  on  the  ground 
alone  of  insufficiency  of  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  3074-3083;  Dec.  Dig.  i 
1159.*] 

3.  Cbdiinai.  Law  ({  1163*)— Ebboneous  Ad- 
mission OP  Evidence— Pbejudicial  Ebbob. 

In  a  close  case  the  court,  on  appeal,  must 
assume  that  the  jury  weighed  every  small  fact, 
and  if  the  trial  court  erred  In  admitting  or  re- 
jecting proof  of  any  such  fact,  the  error  will 
ttc  deemed  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  SOOO-3099;  Deo.  Dig.  i 
1163.*] 

4.  Homicide  (|  338*)— E^bonxous  Admission 
OF  Evidence— PBifjuDiciAL  Ebbob. 

Where,  on  a  trial  for  murder,  the  case  was 
a  close  one  on  the  evidence,  the  error  in  ad- 
mitting the  testimony  of  a  witness  as  to  state- 
ments by  a  bystander  at  the  time  of  the  finding 
of  decedent's  body,  disclosing  a  demeanor  indi- 
cating a  brutal  and  unfeeling  disposition  on 
the  part  of  the  bystander,  was  prejudicial;  the 
only  testimony  to  identify  the  accused  as  the 
bystander  being  the  similarity  of  appearance 
between  the  bystander  and  accused,  based  on 
their  build. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Wg.  ${  700-713;   Dec.  Dig.  §  338.*] 

6.  Wftnesses  (§  393*)- Impeachment. 

Where  the  testimony  of  a  witness  at  the 
preliminary  examination  was  contrary  to  his 
testimony  at  the  trial,  it  was  proper  to  show 
that  fact  to  impeach  the  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |{  1252-1257;   Dee.  Dig.  f  393.*] 

6.  Cbiminal  Law  (|  1120*)— Ruunos  on  Evi- 
dence—Recobd— Appeal. 

The  ruling  of  the  court  in  excluding  the 
testimony  of  a  witness  at  the  preliminary  ex- 
amination to  impeach  the  witness  testifying 
at  the  trial  cannot  be  considered,  where  the 
testimony  given  at  the  preliminary  examination 
is  not  made  a  part  of  the  record  of  the  trial 
in  any  way,  but  Is  merely  set  out  in  the  brief 
of  counsel  of  accused. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent   Dig.  H  2931-2937;    Dec.   Dig.   { 
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7.  Criminal  Imw  (§  48o*)— Evidence— Opin- 
ion Evidence— Form  of  Question. 

A  question  put  to  a  physician  as  to  wheth- 
er a  small  instrument  implanted  with  force 
against  a  hqman  body  would  leave  more  sur- 
face mat^Eing  than  a  larger  one  implanted  in 
the  same  way  caTIs  for  an  answer  involving 
the  assumption  of  many  different  conditions 
and   is  objectionable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I>aw,  Cent.  Dig.  U  1073,  1074;  Dec,  Dig.  $ 
485.*) 

8.  Criminal  Law  ({  476*)— EJvidence— Opin- 
ion Evidence. 

The  question  is  also  objectionable  as  call- 
ing for  an  opinion  on  a  matter  not  within  the 
scope  of  expert  testimony,  and  the  admission 
of  an  affirmative  answer  thereto  is  erroneous. 

[Ed.  Note:— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1002;    Dec  Dig.  f  470.*] 

9.  Criminal  Law  (I  730*)- Impbopbb  Abou- 
MENT— Effect. 

Where  a  statement  by  the  prosecuting  at- 
torney in  his  argument  to  the  jury  was  not 
warranted  by  the  evidence,  but  he  told  the  jury 
that  be  was  presenting  it  as  an  inference  only, 
and  the  court,  at  the  conclusion  of  the  trial, 
instructed  the  Jury  that  inferences  must  be 
founded  on  facts  legally  proved,  the  statement 
was  not  ground  for  reversal. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  |  1603 ;   Dec  Dig.  |  730.*] 

10.  Criminal  Law  (S  829*)— Trial— Refdbal 

OF   iNBTBCCnONS   COVERED    BY   THE  ChAROB 

Given. 

It  is  not  error  to  refuse  requested  instruc- 
tions sufficiently  covered  by  the  instruction  giv- 
en correctly  stating  the  law  applicable  in  the 
case. 

[EJd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  2011;   Dec  Dig.  §  829.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Frank  R.  WllUs,  Judge. 

Willis  Emsting  was  convicted  of  murder 
in  the  second  degree,  and  be  appeals.  Re- 
versed, and  pew  trial  ordered. 

W.  H.  Dehm  aud  Earl  Rogers,  for  apiiel- 
lant  U.  S.  Webb,  Atty.  Gen.,  and  George 
Beebe,  Deputy  Atty.  Gen.,  for  tbe  People. 

JAMES,  3.  Defendant  was  charged  by 'an 
Information  of  tbe  district  attorney  wltb 
having,  on  or  about  tbe  15th  day  of  August, 
1909,  in  Los  Angeles  city,  murdered  one 
William  Salter.  The  Jury  by  their  verdict 
found  bim  guilty  of  that  crime  and  of  the 
second  degree  thereof.  He  was  sentenced  to 
serve  a  term  of  20  years'  imprisonment 
An  appeal  having  been  taken  from  tbe  Judg- 
ment, aud  from  an  order  denying  defendant's 
motion  for  a  new  trial,  tbe  record  of  the 
proceedings  had  in  tbe  superior  court  Is 
brought  here  for  review.  Insufficiency  of 
tbe  evidence  to  sustain  the  verdict  and 
judgment,  and  errors  claimed  to  have  been 
committed  by  the  trial  court  In  admitting 
and  refusing  to  admit  testimony,  and  In 
giving  and  refusing  to  give  to  the  Jury  Cer- 
tain instructions,  are  tbe  grounds  upon  which 
a  reversal  of  the  Judgment  and  order  is 
sought. 

William   Salter  at   the  time  of  his  death 


was  a  man  about  70  years  of  age,  in  good 
health,  well  preserved  physically,  and  very 
active.  He  weighed  nearly  200  pounds.  On 
tbe  15th  day  of  August,  1909,  he  resided  at 
a  lodging  house  at  618>^  South  Spring  street, 
in  Los  Angeles  city.  Nearby  about  one- 
half  a  block  from  the  Intersection  of  Spring 
and  Sixth  streets,  a  saloon  known  as  "The 
Gordon  Bar"  was  located.  This  bar  was 
situated  In  tbe  block  bounded  by  Main  and 
Spring  streets  on  tbe  east  and  west  aud 
Fifth  and  Sixth  streets  on  the  north  and 
south,  respectively.  An  alley  running  mid- 
way between  Main  and  Spring  streets  from 
Fifth  to  Sixth  streets  divided  the  block  Into 
two  sections  and  furnished  a  passageway 
wide  enough  for  teams  to  travel  on  between 
tbe  streets  last  mentioned.  This  alleyway 
was  paved  down  Its  central  portion  with 
rough  cobble  stones.  At  515%  South  Main 
street  was  located  the  lodging  bouse  where 
defendant  resided.  This  lodging  house  was 
kept  by  Mrs.  Mar?aret  E.  Osgood,  and  it  had 
a  rear  entrance  which  led  from  the  alley  refer- 
red to  through  a  brick  archway  to  a  flight  of 
stairs.  As  near  as  can  be  gathered  from  the 
record,  the  rear  entrance  to  this  lodging 
house  was  distant  at  least  150  feet  from  tbe 
intersection  of  the  alley  wltb  SlKtb  street. 

Salter  was  addicted  to  tbe  use  of  intoxi- 
cants to  excess,  and  on  the  15tb  day  of 
August  had  been  drinking  heavily.  He  ap- 
peared at  the  Gordon  Bar  at  about  10:30  or 
11  o'clock  that  night  so  much  Intoxicated 
that  he  was  refused  more  liquor  by  the  bar- 
keeper on  that  account.  At  that  time  de- 
fendant was  conversing  with  a  friend  named 
Bob  Marquis  near  tbe  end  of  the  bar  counter. 
Salter,  whom  defendant  had  not  teen  ac- 
quainted with  theretofore,  approached  the 
latter  and  placed  his  arm  about  defendant 
and  attempted  to  embrace  blm  affectionately. 
Salter  used  terms  of  endearment  toward 
Ernstlng  and  finally  attempted  to  fondle 
bim  in  a  lewd  manner,  at  the  same  time 
making  by  words  a  proposal  that  Emsting 
permit  the  commission  of  a  disgusting  and 
degenerate  act  for  tbe  gratification  of  Salter. 
Ernstlng  repulsed  the  intoxicated  man  aud 
treated  the  matter  lightly.  The  acts  of 
Salter  in  embracing  Emsting  were  observed 
by  Gordon,  the  proprietor  of  tbe  bar,  and 
Bob  Marquis,  who  had  met  defendant  by 
appointment  at  that  place.  No  further  at- 
tention was  paid  to  tbe  men  by  Gordon, 
Marquis,  or  tbe  barke^er.  Marquis  left 
the  place  at  about  11:30  p.  m.  and  at  that 
time  Ernstlng  and  Salter  were  still  there. 
No  witness  testified  to  having  noticed  tbe 
two  men  leave  the  place.  Up  to  this  point  in 
the  narrative  given  at  the  trial  there  is  no 
conflict  of  evidence.  When  next  seen  to- 
gether both  Salter  and  Ernstlng  were  in  the 
lodging  house  at  515%  South  Main  street, 
where  Emsting  resided.  Mrs.  Osgood,  the 
landlady,   testified  that  about  1  o'clock  In 
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tbe  morning  she  heard  the  noise  of  a  heavy 
fall  and  opened  her  door  to  see  what  caused 
the  disturbance.  She  saw  defendant  and 
Salter  on  the  floor;  defendant  being  on 
top  of  Salter  and  In  the  act  of  arising.  De- 
fendant helped  Salter  up  and  took  him  down 
the  stairway  at  the  rear  of  the  house  lead- 
ing to  the  alley  heretofore  referred  to.  Sal- 
ter kept  saying,  "Don't!  Don't!"  and  re- 
sisted the  efforts  of  Emstlng  to  take  him 
down.  At  the  foot  of  the  stairs  both  men 
fell  to  their  knees,  and  Ernsting  arose,  and, 
as  Mrs.  Osgood  believed,  carried  Salter  out 
through  the  rear  archway  into  the  alley. 
Another  witness,  a  woman  lodger,  testified 
that  the  men  appeared  to  walk  from  the 
foot  of  the  stairs  into  the  alleyway.  Ern- 
sting was  of  the  age  of  41  years,  and  physi- 
cally about  the  same  size  and  weight  as 
Salter.  He  was  afflicted,  however,  with  a 
hernia  or  rupture,  which  interfered  slightly 
with  bis  ability  to  work.  Mrs.  Osgood  testi- 
fied that  after  Ernsting  and  Salter  dis- 
appeared through  the  archway  into  the  alley 
Easting  returned  in  about  20  minutes  and 
went  to  his  room.  Between  1  and  1:30 
o'clock  of  the  same  night  a  garbage  gatherer 
was  driving  through  the  alley.  He  was 
driving  three  animals  hitched  abreast— a 
horse  on  either  side  with  a  mule  between 
them.  It  was  quite  dark  in  the  alleyway, 
but  a  lantern  bung  on  the  left  side  of  the 
wagon  at  the  front  threw*  some  little  light 
between  and  ahead  of  tbe  animals  hitched 
to  the  wagon.  At  a  point  about  60  feet 
from  the  Intersection  of  the  alley  with  Sixth 
street,  the  animals  pulling  the  garbage  wag- 
on suddenly  came  to  a  standstill.  The  driver 
saw  some  dark  object  in  front  of  their  feet 
at  the  left  and  threw  on  his  brake.  He  then 
got  down  and  found  the  body  of  a  man 
lying  close  to  the  foot  of  the  team.  He 
pulled  it  out  of  the  way.  The  body  proved 
to  be  that  of  William  Salter,  who  was  then 
In  a  dying  condition.  As  was  developed  at 
the  post  mortem  examination,  Salter's  breast 
bone  and  all  of  the  ribs  on  either  side  of  it 
had  been  broken  in.  The  ends  of  the  broken 
ribs  had  penetrated  the  liver,  causing  a  great 
hemorrhage  from  which  death  resulted.  Sal- 
ter never  spoke  after  being  found  by  the 
garbage  gatherer.  He  made  no  sound  at 
all  except  to  groan  a  few  times,  and  he  died 
before  be  could  be  removed.  About  |5  in 
silver  coins  were  found  by  tbe  oflScers  in  the 
pockets  of  Salter  when  tbe  body  was 
searched. 

The  defendant  when  arrested  made  sev- 
eral conflicting  statements  as  to  when  he 
had  last  seen  Salter  on  tbe  night  of  August 
15th,  but  finally  admitted  and  testified  at 
the  trial  that  he  had  seen  him  at  tbe  lodg- 
ing bouse  at  515%  South  Main  street  and 
Itad  taken  tbe  man  down  the  back  stairs.  He 
testified  that  be  had  disengaged  himself  from 
Salter  at  the  saloon  and  had  gone  to  his 
room;  that  upon  leaving  his  room  to  get 
acme  water   a    short   while   afterward   be 


found  Salter  In  the  hallway;  that  the  lat- 
ter again  embraced  him  and  wanted  him  to 
consent  to  the  consummation  of  the  lewd 
act  before  suggested  by  Salter;  that  Salter 
gave  him  $15;  that  be  refus<>d  to  consent 
to  the  desire  of  Salter  and  took  the  man 
down  the  rear  stairs,  telling  him  he  must 
go  away;  that  in  his  struggle  with  Salter 
to  force,  the  latter  to  leave  the  house  the 
two  bad  fallen  down  at  the  bead  of  tbe 
stairs;  that  after  getting  Salter  down  to 
the  alley  be  proceeded  with  him  south  to 
Sixth  street;  and  that  Salter  there  went 
on  his  way  toward  Spring  street,  he  (Ern- 
sting) calling  at  the  saloon  for  a  package 
and  then  returning  to  his  room. 

The  contention  was  made  at  the  trial  on 
behalf  of  defendant  that  the  Injury  receiv- 
ed by  Salter  must  have  been  caused  by  the 
team  of  the  garbage  gatherer.  If  the  story 
told  by  defendant  was  true,  of  course,  he 
would  not  have  been  guilty  of  murder.- 
Neither  would  he  have  been  guilty  had  the 
Injury  been  caused  to  Salter  at  the  time  the 
two  fell  together  in  the  hallway  of  the  lodg- 
ing house,  under  the  circumstances  testified 
to  by  defendant;  for,  if  defendant's  state- 
ment that  he  was  followed  by  Salter  from 
the  saloon  to  the  lodging  house  was  true, 
then  defendant  would  have  had  the  right 
to  cause  Salter  to  leave  the  place,  using 
all  necessary  force  to  accomplish  that  pur- 
pose. On  the  other  hand,  if  the  Jury  be- 
lieved, as  they  must  have,  that  defendant 
took  Salter  to  his  room  and  robbed  him  of 
money,  and  that  in  tbe  accomplishment  of 
that  act  he,  either  intentionally  or  otherwise, 
injured  him  so  that  his  death  resulted,  the 
verdict  was  right.  It  was  for  the  Jury  to 
consider  the  facts  and  circumstances  and 
weigh  tbem,  and  their  determination  cannot 
be  disturbed  on  the  ground  alone  that  there 
was  no  evidence  warranting  the  conclusion 
reached,  for  there  was  evidence  to  sustain  it 

In  considering  the  alleged  errors  of  the 
court  in  the  admission  or  rejection  of  testimo- 
ny, or  in  the  giving  or  refusing  t#glve  instruc- 
tions to  the  jury,  examination  of  those  ques- 
tions Is  approached  with  the  consideration  in 
mind  that  the  charge  against  defendant  is  a 
most  serious  one  and  the  punishment  visited 
upon  bim  necessarily  of  great  severity.  Furth- 
er, that  the  evidence  upon  which  he  was  con- 
victed presents  a  case  where,  had  the  Jury 
decided  In  bis  favor,  it  could  not  be  said 
with  'assurance  that  such  a  verdict  was  not 
in  accordance  with  the  evidence,  or  that 
there  had  been  thereby  a  miscarriage  of 
Justice.  In  a  "close  case,"  such  as  the  one 
under  consideration,  it  must  be  assumed  ttiat 
the  Jury  weighed  every  small  fact  and  cir- 
cumstance, and,  if  tbe  court  erred  in  admit- 
ting or  rejecting  proof  of  any  such,  the  er- 
ror will  be  deemed  prejudicial.  Very  differ- 
ently will  tbe  same  questions  >  he  viewed  In 
cases  where  the  proof  is  plain  and  abundant 
of  a  defendant's  guilt. 

1.  The  court  erred  to  tbe  prejudice  of  de- 
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fendant  In  admitting  the  testimony  of  wit- 
ness S.  F.  White  as  to  statements  made  by 
a  bystander  at  the  time  the  body  of  Salter 
was  found  In  the  alley.  This  witness  did 
not  pretend  to  have  known  defendant  at 
that  time.  He  saw  a  man  there  who  ap- 
parently came  In  through  the  alley  from 
Sixth  street,  but  because  of  the  darkness  he 
had  no  opportunity  to  observe  the  man's 
face.  White  testified  that  when  he  inquired 
of  the  man  where  an  oflScer  could  be  found 
the  person  addressed  replied:  "What  the 
bell  do  you  want  to  call  an  officer  for?  It 
makes  no  diCTerence  if  he  is  drunk,  an  officer 
is  the  last  one  you  want  to  call.  What  are 
you  doing  here  anyway?  Are  you  a  damned 
hobo?"  White  testified  that  he  told  the  man 
that  he  was  driving  the  garbage  wagon,  and 
that  the  man  then  said,  "Ob!"  and  turned 
and  walked  out  of  the  alley.  The  only  testi- 
mony as  to  any  similarity  of  appearance  be- 
tween this  man  whom  White  saw  and  held 
the  conversation  with  and  the  defendant 
was  the  following  given  by  White :  "Q.  How 
did  he  correspond  in  appearance  with  de- 
fendant? A.  About  the  build,  just  the  build." 
This  was  not  sufficient  evidence  of  identi- 
fication (and  there  was  none  other)  upon 
which  to  permit  proof  of  the  statements 
made  by  the  bystander.  The  evident  pur- 
pose of  the  testimony  was  to  show  that  the 
defendant  was  present  at  the  body  of  Salter 
at  that  time ;  that  he  was  harsh  of  demean- 
or as  Indicating  a  brutal  and  unfeeling  dis- 
position; and  that  be  desired  to  avoid  the 
coming  there  of  police  ofilcers.  The  admis- 
sion of  this  testimony  was  prejudicial  to  de- 
fendant The  same  observations  may  be 
made  of  the  admission  of  the  statements,  of 
witness  Gomez,  who  told  of  a  conversation 
had  by  him  with  an  unknown  man  in  the 
alley  while  the  body  of  Salter  was  lying 
there. 

2.  Willard  F.  Smith,  a  poUce  officer,  tes- 
tified that  he'  found  no  marks  on  the  clothing 
on  the  front  of  the  body  of  Salter ;  that  the 
vest  was  wb%e;  and  that  he  examined  it 
with  the  aid  of  a  flash  light  and  saw  no 
marks  or  dirt  thereon.  Defendant's  counsel 
proceeded  to  show  the  witness  a  transcript 
of  his  testimony  as  given  at  the  preliminary 
examination  of  Ernsting,  and  asked  him  If 
he  did  not  testify  as  shown  by  that  tran- 
script An  objection  made  to  the  question  by 
the  district  attorney  was  sustained.  If  the 
testimony  given  by  the  witness  at  the'  pre- 
liminary examination  was  contradictory  of 
his  then  testimony,  it  was  proper  for  that 
fact  to  be  shown ;  but  nowhere  in  the  record 
presented  does  it  appear  just  what  the  tes- 
timony offered  to  be  proved  was.  Counsel 
for  defendant,  upon  being  baited  by  the  ob- 
jection and  ruling  of  the  court,  said :  "Your 
honor,  to  have  it  shown  In  the  record  that 
we  .offer  to  show  the  transcript  of  the  pre- 
liminary examination,  commencing  at  line 
27,  on  page  14S,  and  running  to  and  includ- 
ing line  4  of  page  149,  offer  that  In  order 


to  impeach  the  witness  to  show  that  he  has 
testified  different  at  another  time."  There 
was  an  objection  by  the  district  attorney  to 
the  offer,  and  the  objection  was  sustained. 
There  the  matter  was  allowed  to  rest.  Coun- 
sel sets  out  the  testimony  given  by  Smith  at 
the  preliminary  examination  In  his  brief, 
but  It  was  not  made  a  part  of  the  record  of 
the  trial  In  any  way  that  entitles  this  court 
to  consider  it. 

3.  Dr.  George  W.  Campbell,  a  witness,  was 
asked  by  the  district  attorney  this  question : 
"Q.  A  small  object  Inflicted  the  same  kind 
of  a  wound  it  would  be  more  likely  to  leave 
an  impression  on  the  outside  of  the  skin 
than  a  large  object?"  This  question,  which 
was  answered  by  the  witness  in  the  affirma- 
tive, was  not  clear  in  the  form  it  was  put; 
hut  the  evident  intent  was  to  ask  whether  a 
small  instrument  implanted  with  force 
against  a  human  body  would  leave  more 
surface  markings  than  a  larger  one  Implant- 
ed in  the  same  way.  The  question  was  not 
intelligible,  and  an  answer  to  It.  necessarily 
would  Involve  the  assumption  of  many  differ- 
ent conditions.  Besides  being  incompetent 
because  of  this  fact,  it  called  for  an  opinion 
upon  a  matter  not  properly  within  the  scope 
of  expert  testimony.  The  admission  of  the 
answer  was,  therefore,  error. 

4.  Complaint  is  made  of  certain  statements 
of  the  district  attorney  used  in  his  argument 
to  the  jury.  O.  A.  Jones,  a  police  officer, 
testified  that  when  he  went  to  arrest  the 
defendant  be  did  not  disclose  the  true  charge 
upon  which  he  was  making  the  arrest,  but 
told  defendant  at  that  time,'  when  asked  for 
a  reason,  that  "there  had  been  some  little 
boiler  made  about  his  living  there."  In  bis 
argument  to  the  Jury  the  .district  attorney 
said,  referring  to  the  defendant:  "At  the 
time  he  was  arrested  the  neighbors  complain- 
ed  about  him  living  there.  What  sort  of  a 
man  is  this,  that  the  neighbors  should  be 
complaining  about  his  living  there?"  De- 
fendant's counsel  objected  to  the  statement 
that  the  neighbors  had  complained,  and  the 
district  attorney  retorted  that  he  was  draw- 
ing an  inference  from  the  testimony.  It  is 
true  there  was  no  evidence  proving,  or  tend- 
ing to  prove,  that  the  neighbors  had  com- 
plained of  the  residence  of  Ernsting  at  the 
place  where  he  lived  when  arrested.  He  was 
not  then  living  at  the  lodging  house  of 
Mrs.  Osgood,  but  in  a  district  remote  from 
that  locality.  While  the  statement  was  not 
warranted  by  the  testimony.  It  does  not  ap- 
pear that  defendant  was  prejudiced  by  it, 
for  the  district  attorney  told  the  jury  that  he 
was  presenting  It  as  an  inference  only,  and 
with  the  testimony  before  them  the  jury 
could  determine  whether  such  an  Inference 
was  well  founded  or  not.  Furthermore,  the 
court  at  the  conclusion  of  the  trial  instructed 
the  jury  that  inferences  which  they  were  en- 
titled to  draw  must  be  founded  upon  a  fact 
legally  proved. 

The  instructions  given  by  (he  trial  Judge 
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coTered  snfflclently  all  matters  npon  which 
defendant  asked  farther  InBtrnctlons  to  be 
giren.  The  law  applicable  to  the  case  was 
fully  and,  In  our  opinion,  correctly  stated 
in  the  charge  to  the  jury. 

Because  of  the  rulings  made  at  the  trial 
In  the  admission  of  testimony,  whicli.  for 
the  reasons  given,  constituted  prejudicial 
error,  the  judgment  and  order  are  reversed, 
and  a  new  trial  ordered. 

We  concur:  ALLEN,  P.  J. ;  SHAW,  J. 


<61  Wash.  (07) 

BOOK  et  al.  v.  THOMAS  et  al. 
(Snpreme  Court  of  Washington.    Jan.  17,  1911.) 

1.  Contracts  (|  169*)  —  CoNSTBUcnbR  —  Ex- 

TBiNsio  Circumstances. 

Where  the  entire  contract  of  parties  is  re- 
duced to  writing,  their  intention  is  to  be  gather- 
ed from  the  writing  alone. 

lEd.  Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  i  752 ;  Dec.  Dig.  {  169.*] 

2l  Public  Lands  (1 185*)— Washington  Tidk 
Land— Preferential  Rioht  to  Pitbchase. 
The  owner  of  uplands  bordering  on  tide 
land  entered  Into  contracts  in  1902  for  the  sale 
of  an  andirlded  three-fourths  interest  in  the 
land,  and  respondents  became  the  owners  of 
each  contract  by  assignment  in  1005,  and  in 
the  same  year  entered  into  a  provisional  agree- 
ment with  the  vendors  dividing  the  land,  and 
stipulating  that,  on  payment  of  the  balance  ot 
the  purchase  price,  tne  vendor  would  deliver  a 
warranty  deed  to  the  assignee,  which  deed  was 
then  executed  and  placed  in.  escrow.  The  pro- 
visional agreement  further  provided  that  it 
should  not  be  construed  to  abroKate  or  modify 
the  original  contracts  of  sale,  but  that  the  same 
should  remain  in  full  force  until  canceled  by 
a  full  performance  of  the  provisional  contract 
and  the  mutual  conveyances  of  the  land,  and 
that  the  parties  to  such  provisional  agreement 
should  have  the  mutual  enjoyment  of  the  dock 
or  wharf  now  on  the  land,  and  that  the  vendors 
reserve  the  mutual  use  and  enjoyment  with 
such  assignees  of  such  dock  or  wharf.  The 
dock  or  wharf  was  in  fact  located  on  the  tide 
land.  Beld,  that  respondents  did  not  thereby 
become  the  owners  of  the  legal  title  to  the 
nplands,  so  as  to  be  entitled  to  the  preferential 
riRht  to  purchase  the  adjoining  tide  lands  un- 
der the  statute  enacted  after  the  execution  of 
such  provisional  agreement,  though  the  deed  as 
delivered  aft'-r  such  ststnte  took  effect,  and, 
after  the  expiration  of  the  time  allowed  by 
the  statute  for  the  exercise  of  the  right  of 
purchase,  contained  the  habendum  clause:  "To 
nave  and  to  hold  the  said  premises  together  with 
the  tenements  and  appurtenances." 

[EM.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  598;    Dec.  Dig.  §  185.*] 

8.  Public  Lands  (»  185*)  —  WAsmNOTON 
Tide  Lands— Preferential  Right  of  Pur- 
chase. 

The  deed  cannot  be  held  to  relate  back  to 
the  time  -of  its  delivery  In  escrow  so  as  to  con- 
fer on  the  grantee  therein  such  preferential 
right  of  purchase. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  |  598;   Dec.  Dig.  §185.*] 
Tdllerton,  J.,  dissenting. 

Department    1.      Appeal    from    Superior 

Court,  Chelialls  County ;  Mason  Irwin,  Judge. 

Applicatious  by  Ella  J.  Book  and  another. 


and  by  George  H.  Thomas  and  others,  to 
purchase  certain  tide  lands.  The  Board  of 
State  Land  Commissioners  awarded  the  pref- 
erence right  to  the  flrst-named  applicants, 
and,  on  appeal  to  the  superior  court,  that  rul- 
ing was  reversed,  and  such  first  named  ap- 
plicants appeaL    Reversed,  with  directions. 

G.  C.  Israel,  for  appellants.  John  C.  Hogan 
and  Blaine,  Tucker  &  Hylandi  for  respondents. 

GOSB,  J.  On  the  16th  day  of  February, 
1907,  the  plat  of  the  Aberdeen  tide  lands  was 
filed  In  the  oflSce  of  the  commissioner  of  pub- 
lic lands.  On  March  23d  following  the  ap- 
pellant Ella  J.  Book  filed  In  the  same  office 
an  application  to  purchase  all  the  tide  lands 
Involved  in  this  action.  On  April  13th  fol- 
lowing the  respondents  Thomas  filed  their 
application  to  purchase  the  same  tide  lands. 
After  hearing  on  the  merits,  the  Board  of 
State  Land  Commissioners  awarded  the  pref- 
erence right  to  purchase  to  the  appellants. 
Upon  appeal  to  the  superior  court,  this  judg- 
ment was  reversed,  and  the  preference  right 
to  purchase  was  awarded  to  the  respondents 
Thomas.    The  Books  have  appealed. 

The  material  facts  upon  which  the  respec- 
tive preference  rights  are  asserted  are  as 
follows:  On  the  Gth  day  of  December,  1902. 
the  appellants  Book  were  the  owners  of 
about  900  acres  of  upland  lying  along  the 
Chehalls  river  where  the  tide  ebbs  and  flows, 
and  in  and  adjoining  the  city  of  Aberdeen. 
On  that  day  they  entered  into  a  written  con- 
tract with  one  Coughlln,  whereby  they  agreed 
to  sell  and  convey  to  him  an  undivided  one- 
half  of  the  land  for  a  consideration  of  $12, 
600,  of  which  $5,000  was  then  paid.  The  bal- 
ance of  the  purchase  price,  with  interest,  was 
to  be  paid  on  or  before  November  29,  1907. 
On  the  same  day  they  entered  into  a  similar 
contract  with  one  Gregory,  by  the  terms  of 
which  they  agreed  to  sell  to  him  an  undivid- 
ed one-fourth  of  the  land  for  $1,000,  to  be 
paid  on  November  29,  1907.  If  the  final  pay- 
ment was  made  on  the  Coughlln  contract  at 
the  dme  agreed  upon,  Gregory  was  to  receiv' 
a  deed  without  further  payment  The  one- 
fourth  interest  in  the  land  evidenced  by  his 
contract  was  to  be  conveyed  to  him  In  pay- 
ment of  his  commission  for  effecting  the  sale 
to  Coughlln,  but  only  upon  the  fulfillment  of 
the  contract  by  the  latter.  Time  was  made 
of  the  essence  of  each  of  the  contracts,  and 
Coughlln  and  Gregory  took  possession  of  the 
property.  On  the  18th  day  of  March,  1905, 
Gregory  conveyed  his  Interest  In  the  land  to 
the  respondent  Liezle  G.  Thomas  by  a  deed 
of  quitclaim.  On  the  4th  day  of  May  follow- 
ing Coughlln  and  his  wife  assigned  their 
contract  to  the  same  party.  The  respondents 
Thomas  then  entered  Into  and  continued  in 
the  possession  of  the  land.  On  December  6, 
1905,  the  appellants  Book  and  the  respondents 
Thomas  entered  into  a  provisional  agreement, 
dividing  the  land,  and  providing  the  part  or 
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portion  which  each  thereof  should  have,  and 
stipulating  that  the  property  should  be  con- 
veyed by  a  warranty  deed,  that  the  abstract 
should  show  a  clear  title,  and  that  the  con- 
veyance should  be  made  "upon  payment  by 
said  second  party  (meaning  the  respondents 
Thomas)  to  the  said  first  parties  (the  appel- 
lants) of  the  balance  due  under  the  Conghlln 
contract,"  and  that  "nothing  In  this  agree- 
ment shall  be  construed  as  abrogating  or 
modifying  the  Coughlin  or  Gregory  contracts 
relating  to  said  ranch,  held  by  the  parties  of 
the  second  part,  and  said  contracts  shall  re- 
main In  full  force  and  effect,  and,  when  this 
agreement  is  fully  performed  by  both  of  the 
parties  hereto  and  the  mutual  conveyances 
herein  provided  for  made,  said  Coughlin  and 
Gregory  contracts  shall  be  canceled."  On  the 
18th  day  of  May,  1900,  the  appellants  execut- 
ed a  warranty  deed  in  favor  of  respondents 
Thomas,  and  placed  it  in  escrow.  This  deed 
embraced  the  property  which  the  provision- 
al agreement  between  the  same  parties  stip- 
ulated should  be  conveyed  to  them.  In  No- 
vember, 1907,  ,and  before  the  29th  day  of  the 
month,  final  payment  was  made  as  required 
by  the  Coughlin  and  Gregory  contracts,  and 
the  escrow  deed  was  delivered.  It  conveyed 
certain  upland,  and  the  habendum  clause  con- 
tained the  language:  "To  have  and  to  hold 
the  said  premises,  together  with  the  tene- 
ments and  appurtenances,  unto  the  said  party 
of  the  second  part,"  etc.  The  trial  court 
found  that  in  entering  into  the  provisional 
partition  agreement  the  parties  took  into  con- 
sideration the  tide  lands  in  front  of  the 
property,  and  that  It  was  their  intention  to 
acquire  the  tide  lands  in  front  of  the  uplands, 
respectively  assigned  to  them.  This  finding 
was  made  effective  by  the  decree,  and  Its  cor- 
rectness is  challenged  by  the  appeal.  Wheth- 
er it  is  correct  is  the  pivotal  question  In  the 
case.  It  must  be  kept  In  mind  that  all  the 
contracts  are  in  writing.  We  must  therefore 
look  to  the  Instruments  themselves  to  get  the 
intention  of  the  parties.  The  respondents  in- 
sist that  language  may  be  found  in  both  the 
provisional  agreement  and  the  deed  to  sup- 
iwrt  the  finding.  The  former  provides,  among 
other  things:  "Also  that  said  parties  shall 
have  the  mutual  enjoyment  of  the  dock  now 
upon  said  ranch."  The  deed  provides: 
"There  is  further  reserved  by  the  said  first 
parties  the  right  to  the  mutual  use  and  en- 
joyment with  the  parties  of  the  second  part, 
their  grantees  or  assigns,  of  that  certain  dock 
or  wharf  now  situate  upon  the  lands  herein 
conveyed,"  with  the  right  of  Ingress  and 
egress.  The  court  found,  and  we  find  nothing 
In  the  record  to  contradict  it,  that  the  dock 
or  wharf  was  situate  wholly  upon  the  tide 
lands  in  front  of  the  uplands  described  in 
the  deed.  A  reference  to  the  dates  already 
stated  wiU  disclose  that  the'  respondents  did 
not  become  the  owners  of  the  legal  title  to 
-^ny  part  of  the  uplands  until  long  after  the 
)  days  expired  for  the  exercise  of  the  pref- 
*enc0  right  given  by  the  statute,  nor  did 


they  become  the  owners  of  any  thereof  until 
after  the  at>peal  bad  been  taken  from  the 
order  of  the  Board  of  State  Land  Commls,- 
sloners. 

The  argument  of  the  respondents  that  the 
agreement  and  deed  operate  as  an  express 
and  intentional  assignment  of  the  preference 
right  to  purchase  the  tide  lands  in  front  of 
the  uplands,  set  apart  and  conveyed  to  them 
by  these  Instruments,  cannot  be  upheld.  Nor 
Is  the  argument  that  such  right  passed  as  an 
incident  to  the  upland  based  upon  any  secure 
foundation.  We  think  this  court  is  commit- 
ted to  the  view  that  the  statute,  giving  the 
preference  right  to  purchase  tide  lands  to  the 
owner  of  the  abutting  uplands,  means  the 
owner  of  the  legal  title  during  the  60  days 
when  such  right  must  be  exercised. 

In  Hays  v.  Merchants'  Bank,  10  Wash. 
573,  39  Pac.  98,  it  was  held  that  one  who  had 
acquired  the  legal  title  to  the  upland  through 
a  sheriff's  deed,  before  the  hearing  was  had 
before  the  Board  of  State  Land  Commission- 
ers to  determine  w*o  had  the  preference 
right  to  purchase  the  tide  lands,  but  who 
only  had  a  sherlfiTs  certificate  of  sale  until 
some  months  after  he  had  filed  his  applica- 
tion to  purchase,  was  not  the  owner  within 
the  meaning  of  the  statute.  In  passing  upon 
the  conflicting  claims,  the  court  said: 
"•  *  ♦  And  It  would  be  altogether  un- 
just to  allow  a  contestant  who  has  no  pres- 
ent right  to  contest  to  go  into  the  land  oTlce 
and  file  a  claim  based  on  no  title  in  himself, 
and,  after  months  of  delay  beyond  the  time 
permitted  for  the  filing  of  contests,  give  him 
the  land  upon  th6  basis  of  some  after-acqnir- 
ed  title.  Moreover,  we  do  not  think  it  was 
the  Intention  of  the  Legislature  that  these 
applications  for  purchase  of  tide  lands  by 
shore  owners  should  be  based  upon  anything 
but  legal  title.  The  board  is  not  a  court  of 
equity,  and  it  is  not  constituted  for  the  ad- 
judication of  either  equitable  or  inchoate 
rights.  It  must  be  satisfied,  of  course,  that 
ownership  exists,  but  it  takes  things  as  they 
are  at  the  time  of  application  and  within  the 
time  allowed  for  contest."  It  is  said,  bow- 
ever,  that  there  is  such  a  difference  between 
a  judicial  sale  and  a  sale  arising  out  of  an 
express  contract  that  the  Hays  Case  may  be 
distinguished  upon  that  ground.  The  vice 
of  this  view  is  that  the  Hays  Case  is  not  puc 
upon  that  grroimd,  but  upon  the' ground  that 
the  statute  only  applies  to  the  bolder  of  the 
legal  title  at  the  time  the  right  is  sought  to 
be  exercised.  In  Book  v.  West,  29  Wash. 
70,  69  Pac.  630,  the  owner  of  the  upland  mort- 
gaged It,  "together  with  all  and  singular  the 
appurtenances  and  tenements  npw  or  here- 
after belonging."  The  title  to  the  tide  lands 
was  then  In  the  state.  The  upland  owner 
had  erected  upon  the  tide  lands  a  wharf  and 
building,  which  projected  a  short  distance  on 
to  the  upland,  and  was  in  the  possession  of 
the  same  when  the  mortgage  was  executed. 
The  contention  that  the  mortgage  embraced 
such  right,  title,  and  possession  as  the  mort- 
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gagor  had  In  the  tide  lands  and  the  improve- 
ments thereon  was  rejected.  In  Glflord  t. 
Horton,  5-1  Wash.  595,  103  Pac.  988,  It  was 
held  that  the  preference  right  given  to  the 
upland  owner  to  purchase  tide  lands  is  not 
a  right  of  property,  but  a  mere  gratuity ;  and 
in  State  ex  rel.  WUson  v.  .Grays  Harbor,  etc.. 
110  Pac.  076,  we  held  that  such  right  Is  not 
a  vested  right  against  the  state  prior  to  pur- 
chase. 

The  respondents  cite  Seattle,  etc.,  Ry.  Co.  v. 
Carruher,  21  Wash.  491,  58  Pac.  570.  and 
Hotchkin  v.  Bussell,  46  Wash.  7,  89  Pac.  18 1. 
Neither  of  these  cases  affords  them  any  aid. 
In  the  Carraher  Case  it  was  held  that  the 
grantee  of  the  uplands  had  the  preferenc 
right  to  purchase  the  tide  lands  as  against 
one  claiming  under  a  later  conveyance  of  the 
tide  lands  by  the  same  grantor.  In  the 
Hotchkin  Case  it  was  held  that  a  preference 
right  to  purchase  tide  lands  may  be  abandon 
ed  or  assigned,  and  that  it  will  descend  to  the 
heirs  upon  the  death  of  the  ancestor  in  whom 
the  right  exists.  All  the  contracts  have  ref- 
erence to  uplands.  Had  it  been  the  intention 
of  the  parties  in  the  partition  agreement  that 
each  should  have  the  preference  right  to  pur- 
chase the  tide  lands  in  front  of  their  re- 
spective uplands,  without  regard  to  who  held 
the  legal  title  when  the  right  was  to  be  ex- 
ercised. It  seems  that  they  would  have  so 
provided  in  direct  terms.  The  intention 
could  have  been  expressed  in  a  few  words. 
Before  this  contract  was  executed,  it  had 
been  held  In  the  Hotchkin  Case  that  the  right 
was  assignable.  We  will  not  infer  the  inten- 
tion to  assign  the  right  from  the  reservation 
of  the  mutual  use  of  the  dock.  The  language 
of  the  reservation  In  the  deed  shows  either 
that  the  dock  was  then  thought  to  be  wholly 
or  In  part  upon  the  upland,  or  that,  being 
used  in  connection  with  the  upland,  it  waft 
thought  that  it  might  pass  as  an  appurte- 
nance unless  some  reservation  was  mode. 

Respondents'  contention  thnt  it  can  Invoke 
the  e<inltable  doctrine  of  relation  we  think 
Is  without  merit.  They  cite  Cummlns's  v. 
Newell.  86  Minn.  130.  90  N.  W.  311 ;  Krakow 
V.  WlUe,  125  Wis.  284.  103  N.  W.  1121 ;  Scott 
V.  Stone.  72  Kan.  545,  84  Pac.  117;  Tharald- 
son  V.  Hatch.  87  Minn.  168,  01  N.  W.  407.  In 
the  Cummlngs  Case  the  owner  of  a  tract  of 
farm  land  entered  into  a  contract  with  an- 
other to  sell  him  the  land,  received  a  pay- 
ment upon  it.  expcnted  a  deed,  and  placed  It 
in  escrow.  Pending  the  perfecting  of  the 
title  the  crop  was  harvested  and  appropriat- 
ed by  the  vendor.  In  a  suit  to  recover  for 
the  value  of  the  crop  It  was  he'd  that  the 
actual  delivery  of  the  deed  must  be  construed 
as  having  taken  place  by  relation  at  the  time 
of  Its  execution,  and  that  the  purchaser  was 
entitled  to  recover.  In  the  Gresory  Case  the 
owner  of  the  land  agreed  to  convey  it  to  an- 
other upon  his  making  certain  payments. 
The  contract   provided   that   the   purchaser 


should  have  possession  of  the  property.  Lat- 
er the  land  was  regularly  conveyed.  Be- 
tween the  date  of  the  contract  and  the  execu- 
tion of  the  deed  the  owner  cut  and  convet'ted 
into  lumber  and  cordwood  a  large  nnmber  of 
trees  which  had  been  standing  and  growing 
on  the  premises,  and  sold  the  product  and 
appropriated  the  proceeds.  Applying  the  doc- 
trine of  relation,  it  was  held  that  the  vendor 
was  liable  to  the  purchaser  in  an  action  for 
conversion.  The  Scott  Case  arose  out  of  a 
transaction  identical  with  that  in  the  Cum- 
mlngs  Case,  and  it  was  held  that  the  pur- 
chaser was  entitled  to  the  rents.  In  the 
Tbaraldson  Case  it  was  held  that,  when  a 
deed  is  placed  in  escrow,  the  title  does  not 
pass  until  the  second  delivery ;  but  that  "this 
rule  is  not  inflexible,  and  does  not  apply 
where  Justice  and  necessity  require  a  resort 
to  fiction.  In  such  cases  the  deed  takes  ef- 
fect by  relation  from  the  first  delivery,  in 
order  that  the  operation  of  the  deed  may  not 
be  frustrated  by  events  transpiring  between 
the  first  and  second  delivery."  In  the  Cum- 
mings.  Gregory,  and  Scott  Cases,  it  will  be 
observed  that  the  doctrine  of  relation  was  ap- 
plied so  as  to  protect  a  right  in  or  arising 
out  of  the  subject-matter  of  the  contract. 

We  do  not  think  the  case  at  bar  calls  for 
the  application  of  equitable  principles.  Tide 
lands  uud^r  our  former  holdings  are  neither 
a  part  of,  nor  an  appurtenance  to,  the  up- 
lands. The  owner  of  the  legal  title  to  the 
uplands  at  the  time  when  the  right  must  be 
exercised  is  by  the  grace  of  the  state  given 
the  preference  right  to  purchase.  The  re- 
spondents contracted  for  the  purchase  of  the 
uplands,  and  have  received  all  they  contract- 
ed for.  They  did  not  acquire  the  legal  title 
to  the  uplands  until  more  than  nine  months 
bad  e'rpired  after  the  filing  of  the  plat  of  the 
tide  lands.  We  have  not  overlooked  the  oral 
testimony.  The  contracts,  however,  are  un- 
ambiguous, and  the  intention  of  the  parties 
must  be  ascertained  from  them. 

The  Judgment  is  reversed,  with  directions 
to  afilrm  the  order  of  the  Board  of  State 
Land  Commissioners. 

RUDKIN,  MOUNT,  and  PARKER,  JJ., 
concur. 

FULLEHtTON,  J.  I  think  the  Judgment 
of  the  trial  court  should  be  affirmed.  1  there- 
fore dissent  from  the  Judgment  directed  by 
the  majority. 

(61  Wash.  639) 

GIBSON  V.  CHICAGO.  M.  ft  P.  S.  RT.  CO. 

(Supreme  Court  of  Washington.    Jan.  20, 1911.) 

1.  Neoligence  (§  32*)— Duty  to  Independ- 
ent  CIONTRACTOR. 

Defendant  engnged  In  removing  a  rock 
bluff,  incident  to  the  conBtnirtion  or  its  rail- 
road, contracted  with  plaintiff  to  drive  a  tun- 
nel in  the  face  of  the  bluff  in  which  to  ex- 
plode powder.     A  heavy  blast  in  another  tun- 


*For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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nel,  for  the  purpose  of  loosening  part  of  tbe 
face  of  the  bluff,  brought  down  a  quantity  of 
rock  immediately  in  tront  of  plaintiffs  tun- 
nel, blocking  the  entrance  to  it.  Plaintiff,  at 
the  direction  of  defendant's  foreman,  commenced 
to  remove  the  d^ris,  but  being  alarmed  by 
the  fall  of  a  rock,  ceased  work,  and  repiorted 
such  fall  to  defendant's  foreman,  who  said  be 
would  make  the  bluff  safe.  Plaintiff  did  not 
return  to  work  till  the  next  morning,  after  the 
foreman  had  assured  him  that  he  oad  caused 
the  wall  and  slope  to  be  made  safe.  Held 
that,  even  if  plaintiff  was  an  independent  con- 
tractor, and  not  an  employ^,  defendant  having 
told  him  the  wall  would  be  made  safe,  and  as- 
sured him  that  this  bad  been  done,  owed  him 
the  duty  of  making  it  safe,  in  so  far  as  this 
could  be  done  by  inspection  and  barring  down 
of  loose  rook ;  so  that,  plaintiff  having  a  right 
to  rely  on  the  assurance  that  it  bad  been  made 
safe,  defendant  was  liable  for  injury  to  him 
through  the  failing  of  a  rock,  caused  by  negli- 
gence in  not  making  the  place  safe. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  fi  42-44 ;    Dec.  Dig.  {  32.»] 
2.  Neolioencb  (I  121*) — Evidence— BtjRDEN 

OP  Proof. 

That  a  rock  fell,  injuring  plaintiff,  a  few 
hours  after  be  went  to  work  removing  debris 
at  the  base  of  a  rock  bluff,  immediately  after 
work  by  defendant  on  the  face  thereof  to  moke 
it  safe  against  falling  rocks,  and  after  being 
told  by  defendant  that  it  had  been  made  safe, 
is  some  evidence  of  negligence,  placing  on 
defendant  the  burden  of  overcoming  it. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Dec.  Dig.  i  121.»] 

8.  Trial  (|  140*)— Taking  Case  rRov  Jubt— 
Cbeoibilitt  of  Interested  Witness. 

Defendant's  foreman,  who  did  the  work 
claimed  to  have  been  negligently  done,  is  an 
interested  witness,  as  respects  the  right  of  the 
court  to  take  the  case  from  the  jury,  on  the 
ground  of  the  presumption  of  negligence  being 
overcome  by  his  testimony  alone. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  334,  335;    Dec.  Dig.  {  140.*J 

4.  Trial  (|  140*)— Question  fob  Jubt— Cbed- 
IBILITT  of  Witness. 

Where  the  party,  on  whom  rests -the  bur- 
den of  proving  a  disputed  fact  in  a  jury  case, 
seeks  to  do  so  by  no  other  evidence  than  the 
testimony  of  a  single  interested  witness,  the 
court  may  not  determine  as  a  matter  of  law 
that  such  fact  has  been  proven ;  but  even  if  the 
testimony  if  believed  is  sufficient,  the  credibility 
of  the  witness  is  for  the  jury. 

(H3d.  Note.— For  other  oases,  sec  Trial,  Cent 
Dig.  it  334,  335;    Dea  Dig.  |  140.*] 

5.  Neolioencb  (|  108*)  —  Complaint— Facts 
Inferable  from  Allegation. 

The  facts  that  defendant  knew,  or  in  the 
exercise  of  reasonable  care  could  have  known, 
of  the  danger,  and  that  plaintiff  was  ignorant 
of  the  dan^r,  though  not  speciBcally  stated  in 
the  complaint,  are  to  be  inferred  from  the  facts 
alleged  therein,  it  averring  that  plaintiff  work- 
ing_  as  a  laborer,  under  the  direction  and  super- 
vision of  defendant,  was  directed  by  defendant  to 
shovel  away  dirt  at  the  foot  of  an  embankment, 
and  waa  assured  by  defendant  that  there  was 
no  danger  of  rocks  falling  from  the  embank- 
ment ;  that  relying  thereon  he  went  to  work, 
and  that  while  so  working  without  any  notice 
or  knowledge  of  any  danger,  and  without  any 
fault  on  his  part,  a  rock  rolled  down  and  in- 
jured him;  that  it  was  defendant's  duty  to 
furnish  plaintiff  a  safe  place  to  work,  and  par- 
ticularly to  see  that  there  were  no  loose  rocks 
on  the  embankment;  and  that  defendant  neg- 
ligently failed  to  make  the  place  safe  and  to 
remove  loose  rocks  from  the  embankment,  and 


to  warn  and  notify  plaintiff  of  the  danger,  but 
assured  him  that  the  place  had  been  made  and 
WAS  safe. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  I  10&*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  B.  H.  Sullivan,  Judge. 

Action  by  Gilbert  Oibsou  against  the  Chi- 
cago, Mllwauliee  &  Puget  Sound  Railway 
Company.  Judgment  for  defendant  -Plalu- 
tlll  appeals.  Reversed,  with  Instructions  for 
a  new  trial. 

B.  M.  Branford,  for  appellant  F.  H.  Dud- 
ley and  H.  H.  Field,  for  respondent 

PARKER,  J.  This  Is  an  action  to  recovw 
damages  for  personal  Injuries.  The  negli- 
gence of  the  defendant  and  tbe  Injuries  re- 
sulting to  the  plaiutier  therefrom,  are  alleged 
In  bis  complaint  as  follows:  "That  on  the 
IGth  day  of  September,  1909,  and  for  some 
time  prior  thereto  the  plaintiff  was  In  the 
employ  of  the  defendant  and  working  upon 
the  construction  of  said  defendant's  railway 
In  camp  No.  75,  bear  bridge  Na  17,  about 
one  and  one-half  miles  west  of  Falcon,  Idaho, 
a  small  station  on  defendant's  railway.  That 
said  plaintiff  was,  at  the  said  time,  working 
as  a  laborer  under  the  direction  and  super- 
vision of  said  defendant,  and  that  said  de- 
fendant directed  the  said  plaintiff  to  go  and 
9boTeI  away  a  quantity  of  loose  dirt  which 
had  fallen  down  from  the  embankment 
above,  and  became  lodged  in  front  or  at  the 
opening  of  a  'coyote  hole,'  the  latter  being  a 
hole  which  was  made  in  the  hillside,  for 
the  purpose  of  blasting  loose  dirt  and  rock 
to  be  removed  in  the  construction  of  a  road- 
bed for  said  defendant's  railroad,  and  that 
the  defendant  assured  said  plaintiff  that  the 
said  place  where  said  plaintiff  was  directed 
to  work  was  safe,  and  particularly  assured 
said  plaintiff  that  there  was  no  danger  of 
rocks  falling  down  from  the  embankment 
above  at  the  place  whwe  said  plaintiff  was 
directed  to  work.  That  in  pursuance  to  the 
said  order  and  direction  on  the  part  of  the 
said  defendant,  the  said  plaintiff,  relying 
upon  the  statement  and  assurance  of  said 
defendant  that  the  said  place  was  safe,  went 
to  work  to  shovel  dirt  at  the  said  place  a» 
directed.  That  about  11  o'clocic  on  the  fore- 
noon of  said  day,  while  said  plaintiff  was 
working  for  said  defendant  at  the  said  place 
as  directed,  without  any  notice  or  knowledge 
of  any  danger  whatsoever,  and  without  any 
fault  on  the  part  of  said  plaintiff,  a  large 
rock  rolled  down  over  the  edge  of  the  em- 
bankment about  fifty  feet  above  where  the 
plaintiff  was  at  work,  and  came  down  with 
great  force  and  velocity,  and  struck  plain- 
tiff's right  arm  about  four  or  five  Inches 
above  the  wrist,  then  and  there  and  thereby 
breaking  the  bone  known  as  the  ulna  In  the 
said-  plaintiff's  right  arm,  and  caused  what 
is  commonly  known  and  termed  as  compound 
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fracture  of  the  said  bone,  and  Injured  the 
skin,  nerves,  tendons,  moheles,  and  ligaments 
of  the  said  plaintiff's  right  arm,  and  then 
and  there  and  thereby  the  said  plaintiff's 
right  arm  was  seriously  and  permanently 
injured  and  disabled.  'That  at  all  times  here- 
in mentioned  It  was  the  duty  of  said  de- 
fendant to  furnish  to  said  plaintiff  a  safe 
place  to  work,  and  particularly  to  see  that 
there  were  no  loose  rocks  in  or  on  the  em- 
bankment above,  which  could  fall  down  up- 
on the  plaintiff  at  the  said  place  of  work, 
and  that  said  defendant  carelessly  and  negli- 
gently failed  to  make  the  said  place  safe, 
and  failed  to  remove  from  the  said  embank- 
ment loose  rocks,  and  failed  to  warn  and  no- 
tify said  plaintiff  of  said  danger,  but  assured 
said  plaintiff  that  said  place  had  been  made 
and  was  safe  and  then  violated  its  duty  to 
plaintiff,  and  tliat  by  reason  of  said  negli- 
gence on  the  part  of  said  defendant  the  in- 
juries set  forth  were  inflicted  upon  said 
plaintiff  without  any  fault  on  his  part." 

The  defendant  demurred  to  the  complaint 
upon  the  sole  ground  that  It  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. This  demurrer  was  overruled  by  the 
court,  and  the  defendant  answered  denying 
the  acts  of  negligence  charged  against  it; 
and  as  affirmative  defenses  alleged  that  in 
the  performance  of  his  work  at  the  time  of 
his  injury  the  plaintiff  was  not  a  servant 
of  the  defendant,  but  was  an  independent 
contractor;  that  he  assumed  the  risk  of  be- 
ing Injured  In  the  manner  alleged;  and  that 
his  injuries  were  the  result  of  his  own  neg- 
ligence. Upon  these  Issues  the  cause  pro- 
ceeded to  trial.  At  the  conclusion  of  the 
plalDtltTs  evidence  counsel  for  the  defend- 
ant challenged  the  sufficiency  of  the  evidence 
to  warrant  the  submission  of  the  cause  to 
the  Jury,  which  was  by  the  court  overruled. 
At  the  conclusion  of  all  of  the  evidence  coun- 
sel for  the  defendant  renewed  their  challenge 
to  the  evidence  and  moved  the  court  to  dis- 
charge the  Jury  and  enter  Judgement  in  favor 
of  the  difendant,  which  motion  was  granted. 
From  <tiilK  disposition  of  the  case,  the  plain- 
tiff has  appealed  to  this  court 

The  contentions  of  learned  counsel  for  the 
respective  parties  have  to  do  with  these 
questions:  (1)  Was  the  evidence  bearing  up- 
on respondent's  negligence  and  appellant's 
assumption  of  risk  such  as  to  require  the 
submission  of  these  questions  to  the  Jury? 
(2)  Was  respondent  freed  from  liabllitv  for 
appellant's  injuries  because  he  was  perform- 
ing his  work  as  an  independent  contractor? 
We  will  now  review  the  facts  bearing  upon 
these  questions. 

There  was  competent  evidence  tending  to 
show  the  following:  In  September,  1909,  re- 
q)ondent  was  engaged  in  removing  a  rock 
bluff  incident  to  the  construction  of  its  rail- 
way. In  the  performance  of  this  work,  small 
tunnels,  called  "coyote  holes,"  were  run  into 
the  face  of  the  bluff  some  20  feet  or  more  at 
a  level  of  about  200  feet  above  the  foot  of 


the  bluff,  in  which  tunnels  large  quantities 
of  powder  would  be  exploded,  breaking  and 
loosening  the  rock  over  the  tunnels  so  that 
it  could  be  removed  by  a  steam  shovel  and  a 
small  construction  train.  At  the  time  In 
question,  a  ledge  bad  been  made  along  the 
bluff  where  the  tunnels  were  being  driven, 
some  20  feet  or  more  wide,  on  which  the 
train  could  run  upon  a  temporary  track. 
From  this  ledge,  at  the  point  where  appel- 
lant was  injured,  the  rock  wall  of  the  bluff 
raised  almost  .perpendicular  about  35  feet, 
and  then  sloped  buck  precipitously  until  it 
attained  a  height  of  100  feet  or  more.  It 
was  composed  of  rock  seamed  horizontally 
from  8  Inches  to  3  feet  apart,  which  dipped 
into  the  hlll.  The  tunnels  were  driven  in  on 
a  level  with  the  ledge  and  were  on  an  aver- 
age of  about  40  feet  apart  The  upper  part 
of  the  bluff  was  covered  with  about  a  foot 
of  earth  except  in  some  tew  places  the  rock 
came  to  the  sur&ce.  This  extended  down  to 
within  about  60  feet  of  the  ledge,  probably 
down  to  where  the  earth  and  surface  rock 
had  been  removed  in  making  the  ledge.  A 
person  standing  on  the  ledge  could  not  see 
near  all  of  the  wall  and  slope  above  him. 
On  Saturday,  September  11th,  appellant  and 
two  other  men  associated  with  him,  applied 
for  work  to  Mr.  Horrocks,  the  engineer  in 
charge  of  the  construction  of  respondent's 
railway.  They  were  all  experienced  rock 
workers.  It  Is  dear  that  they  then  made  ar- 
rangements with  Horrocks  to  go  to  work  tot 
respondent,  though  there  Is  a  dispute  as  to 
the  exact  nature  of  their  contract  Appel- 
lant testified: 

"Q.  State  when.  If  at  any  time,  yoo  were 
hired  by  the  defendant  in  this  case,  the  Chi- 
cago &  Milwaukee  Railway  Company  to 
work  for  them.  •  •  •  A.  Why,  I  was  hir- 
ed at  the  east  portal  by  an  assistant  engi- 
neer by  the  name  of  Horrocks,  and  he  gives 
me  a  slip  of  paper  to  take  over  to  his  fore- 
man by  the  name  of  Dan  McKlnnon,  and  get 
the  orders  from  him  what  to  do.  We  were 
hired  to  go  over  there  and  do  rock  work,  to 
get  orders  from  him  to  work,  or  what  to  do. 
•  •  •  Q.  Did  the  defendant  hire  any  one 
else  besides  you  at  this  time  to  go  to  this 
place  to  work?  •  •  *  A.  There  was  three 
of  us  hired,  I  and  Anderson  and  Hans  Cbris- 
topberson.  The  three  of  us  was  hired  to  go 
to  this  place  and  do  rock  work.  Q.  Now 
where  is  this  East  Portal  that  yon  were  hir- 
ed at?  A.  I  couldn't  say  exactly  how  many 
miles  to  it  It  is  in  the  neighborhood — or  at 
least  I  was  told  by  Mr.  Horrocks  there  that 
it  should  be  seven  or  e^ht  miles.  It  is  about 
seven  miles,  I  think,  as  far  as  I  can  remem- 
ber. Q.  From  the  camp  where  you  were  to 
work?  A.  From  East  Portal  to  this  camp 
where  I  went  to  work.  I  don't  remember 
that  particular  or  exactly,  but  my  recollec- 
tion is  that  Horrocks  told  me  I  could  make 
it  by  walking  over  there  in  seven  miles,  he 
says.  Q.  Did  you  walk  over?  A.  No,  sir; 
we  took  the  train  in  the  evoiing  and  went 
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over.  Q.  What  was  your  agreement  as  to 
•wages  with  Mr.  Horrocks?  •  •  •  A.  Well, 
we  were  told  that  we  should  get  three  dol- 
lars seventy-five  a  foot  for  digging  this  coy- 
ote hole,  and  any  other  day  work  that  was 
mentioned  how  much  we  should  get  a  day 
(or  that." 

On  cross-examination  be  testified:  "Q. 
Now,  tell  us  what  yon  first  said  to  Mr.  Hor- 
rocks when  you  met  him.  A.  I  asked  him  If 
he  had  any  work  to  let  out,  or  any  work  to 
give  to  anybody;  we  were  looking  for  work. 
He  says  he  liad  some  coyote  bole  digging 
over  there,  he  said;  and  he  says,  'contract 
work  or  day  work.'  He  says,  'Tfon  can  get 
It  on  contract,'  he  says.  And  I  asked  him 
how  much  he  was  pajring.  He  says,  "Three 
dollars  seventy-five  a  foot.  So  If  you  want 
to  go  over  there  and  look  at  it,"  be  says,  'yon 
can  go  over  and  take  that  one  particular 
hole,'  he  says,  'if  it  suits  you.  If  it  don't, 
see  the  foreman,  and  you  will  get  something 
else.' " 

This  testimony  tends  to  show  the  author- 
ity of  the  foreman  McKinnon,  as  well  as  the 
contractual  relation  of  the  parties,  though 
we  will  probably  find  as  we  proceed  that  the 
exact  nature  of  the  latter  is  of  little  conse- 
quence. Appellant  and  bis  associates  went 
with  the  note  to  McKinnon,  the  foreman  in 
immediate  charge  of  the  work.  McKinnon 
showed  them  the  hole,  which  was  then  driv- 
en in  about  18  feet  and  they  went  to  work 
and  drove  it  in  about  4  feet  farther  during 
tbe  next  few  days,  the  material  therefrom 
being  carried  out  across  tbe  ledge,  where  it 
was  dumped  over  the  outer  edge,  by  a  wheel- 
barrow. On  Tuesday  evening,  September 
14th,  about  6  or  7  o'clock,  charges  of  dyna- 
mite, which  had  been  prepared  in  two  tun- 
nels, tbe  first  and  second  ones  west  of  the 
one  appellant  and  his  associates  were  work- 
ing at,  were  exploded.  This  blast  was  not 
one  merely  for  the  purpose  of  extending 
those  tunnels,  but  was  a  heavy  blast  put  in 
upon  their  completion,  and  was  for  the  pur- 
pose of  loosening  tbe  face  of  the  bluff  for 
the  steam  shovel.  The  effect  of  this  blast 
was  to  break  the  rock  wall  above  the  ledge 
for  some  distance,  over  towards  the  tunnel 
appellant  and  bis  associates  were  working 
at.  This  shattered  zone  widened  as  it  went 
higher  up  the  bluff  where  it  extended  out 
to  within  a  few  feet  of,  if  not  over,  the  tun- 
nel appellant  was  working  at.  This  blast 
also  Jarred  down  a  quantity  of  rock  imme- 
diately in  front  of  tbe  opening  to  appellant's 
tunnel,  blocking  its  entrance.  The  foreman, 
upon  having  bis  attention  called  to  this  ma- 
terial in  front  of  the  tunnel  and  its  prevent- 
ing work  in  the  tunnel,  told  them  to  clear  It 
away,  and  that  they  would  get  paid  by  the 
day  for  that  work.  They  thereupon  proceed- 
ed with  that  work  during  Wednesday  Sep- 
tember 15th,  until  about  2  o'clock  in  tbe 
afternoon,  when  some  rock  fell  from  the  cliff 
about  them.  Being  alarmed  by  this,  they 
ceased  work,  and  appellant  went  to  McKin- 


non and  told  him  of  the  falling  rock  and 
requested  him  to  have  the  bluff  made  safe. 
McKinnon  said  he  'would  make  it  safe  and 
returned  with  appellant  to  the  tunnel.  After 
looking  at  the  face  of  the  wall  he  sent  three 
men  with  ropes  and  tools  to  bar  down  the 
loose  rock  from  the  face  of  the  bluff,  super- 
intending tbe  work  himself.  He  testified  in 
substance  that  this  was  done  with  care,  so 
as  to  leave  no  loose  rock  there  liable  to  fall 
so  far  as  could  be  then  determined.  We 
have  no  testimony  as  to  the  care  then  exer- 
cised In  this  particular  save  that  of  McKin- 
non himself.  Appellant  and  his  associates 
had  entered  the  tunnel  Just  before  this  bar- 
ring down  of  the  loose  rock  commenced  and 
continued  their  work  there,  but  could  not 
take  any  material  out  of  the  tunnel,  and 
could  not  safely  go  out  until  about  5  o'clock 
in  the  evening,  when  the  barring  down  had 
ceased.  They  then  went  out  and  quit  work 
for  the  day.  The  next  morning,  September 
IGth,  appellant  and  his  associates  returned 
and  looked  at  the  face  of  tbe  wall  so  far 
as  they  could  see  it  from  the  ledge.  Whether 
or  not  they  went  to  work  before  McKinnon 
came  is  not  very  clear,  but  in  any  event  he 
very  soon  came  there  and  told  them  that  the 
place  was  now  safe,  and  for  them  to  go 
ahead  and  clear  it  out,  referring  to  the  loose 
rock  in  front  of  tbe  tunnel.  They  then  pro- 
ceeded with  their  work,  two  of  them  remov- 
ing the  debris  from  In  front  of  the  tunnel, 
and  one  working  at  drilling  in  tbe  tunnel. 
Nothing  further  occurred  Indicating  danger 
until  about  11  o'clock  in  the  forenoon,  when 
a  quantity  of  rock  fell  from  the  wall  or  slope 
above,  one  of  the  pieces  striking  appellant 
and  Infilctlng  the  Injuries  for  which  be  seeks 
damages  by  this  action.  There  was  no  ap- 
preciable shock  or  physical  disturbance  of 
any  kind  occurring  at  the  time  in  tbe  neigh- 
borhood. The  rock  evidently  fell  only  be- 
cause of  Its  loose  condition.  Tbe  proper 
manner  of  barring  down  the  loose  rock  and 
of  testing  their  looseness  was  testified  to  In 
considerable  detail,  and  the  evideiu*  tended 
to  show  that  loose  rock  on  such  a  'wall  and 
slope  could  be  discovered  with  great  certain- 
ty. Appellant,  a  man  of  many  years'  expe- 
rience in  rock  work  of  this  nature,  after 
describing  tbe  manner  of  testing  the  wall, 
testified:  "Q.  Now,  was  the  rock  on  this 
wall  of  such  character  that  it  could  be  bar- 
red down,  as  you  have  described  here?  A. 
Yes,  sir;  It  could  be  barred  down,  so  It 
would  be  as  safe  as  this  room  right  here  Is." 
Appellant  and  his  associates  did  not  Insiiect 
the  wall  on  the  morning  of  the  injury  other 
than  by  looking  at  it  from  the  ledge,  where 
they  could  not  see  all  of  it  They  evidently 
depended  upon  tbe  assurance  of  McKinnon 
as  to  its  safety.  The  mere  fact  that  McKin- 
non had  apparently  completed  tbe  barring 
down  was  some  assurance  to  that  effect  aud 
this  was  strengthened  In  their  minds  by  his 
conversation  with  them  that  morning. 
L«t  us  first  inquire  what  was  the  du^  of 
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respondent  towards  appellant  and  his  asso-j 
ciates.as  to  the  rendering  the  wall  and  slope 
safe  from  falling  stone.  We  have  noticed 
that  appellant's  foreman  McKinnon  was  ad- 
vised of  the  danger  from  falling  stone  on 
the  day  preceding  the  Injury;  that  he  then 
told  appellant  that  he  would  send  men  up 
and  make  it  safe;  that  he  did  send  men  up 
who  under  his  supervision  went  over  at  least 
a  portion  of  the  wall  barring  down  loose 
rock;  that  this  work  was  apparently  com- 
pleted that  afternoon;  and  that  when  appel- 
lant and  his  associates  went  there,  to  work 
the  following  morning  they  were  then  told 
by  the  foreman,  In  substance,  that  the  wall 
and  slope  were  safe,  and  to  go  ahead  and 
clear  away  the  debris  from  In  front  of  their 
tunnel.  In  the  light  of  these  facts  It  seems 
dear  to  us  that  respondent  then  owed  to  ap- 
pellant and  bis  associates  the  duty  of  mak- 
ing the  wall  safe  in  so  far  as  It  could  be 
rendered  safe  by  inspection  and  barring 
down  of  loose  rock,  and  that  appellant  then 
had  the  right  to  rely  upon  the  assurance  of 
respondent's  foreman  that  he  had  caused 
the  wall  and  slope  to  be  made  safe.  Appel- 
lant and  his  associates  had  no  occasion  at 
that  time  to  inspect  the  face  of  the  bluff, 
even  should  It  be  considered  that  they  might 
have  been  bound  to  inspect  it  in  the  absence 
of  these  facts.  This  being  respondent's  duty, 
and  appellant  having  the  right  to  rely  upon 
the  assurance  of  the  foreman  that  such  duty 
had  been  performed  in  silch  manner  as  to 
render  the  place  safe,  we  think  it  follows 
that  the  falling  of  the  rock  so  soon  there- 
after was  such  evidence  of  respondent's  neg- 
ligence in  falling  to  make  the  place  safe  as 
required  the  submission  of  that  question  to 
the  jury,  unless  the  case  is  to  be  taken  from 
the  jury  and  decided  as  a  matter  of  law 
against  appellant  because  of  the  conclusive- 
ness of  respondent's  evidence  which  we  will 
now  notice. 

For  the  purpose  of  determining  whether  or 
not  respondent's  evidence  as  a  matter  of  law 
conclusively  disproved  its  negligence  Infera- 
ble from  the  facts  we  have  noticed,  we  must 
regard  the  burden  of  such  proof  as  resting 
upon  respondent.  We  have  seen  that  the 
only  evidence  tending  to  show  due  care  in 
the  inspection  of  the  wall  and  the  barring 
down  of  the  loose  rock  was  the  testimony 
of  the  foreman  McKinnon.  He  testified  as 
to  the  manner  in  which  the  men  under  him 
tested  and  barred  down  the  loose  rock  tending 
to  show  that  it  was  carefully  done.  Also,  that 
the  men  as  well  as  himself  were  experienced 
in  that  kind  of  work;  and  that  he  looked 
over  the  work  after  its  completion  and  found 
the  place  safe.  He  was  of  course,  by  rea- 
son of  his  relation  to  respondent  and  his  con- 
nection with  the  work,  an  Interested  wit- 
ness. This  brings  us  to  the  question,  was 
the  learned  trial  court  warranted  upon  this 
evidence  alone  in  deciding  as  a  matter  of  law 
that  respondent  had  exercised  such  care  in 
making  the  place  safe  as  to  relieve  it  from 


liability  for  the  injury  to  appellant  When 
the  burden  of  proving  some  disputed  fact  In 
a  Jury  case  rests  upon  a  party,  and  such  fact 
Is  sought  to  be  proven  by  no  other  evidence 
than  the  testimony  of  a  single  interesteil  wit- 
ness,, a  trial  court  Is  not  warranted  in  de- 
termining as  a  matter  of  law  that  such  fact 
has  been  proven.  This  rule  we  apprehend 
is  subject  to  few  if  any  exceptions.  Its  force 
as  applicable  to  the  facts  of  this  case  is  well 
Illustrated  in  the  case  of  Volkmar  v.  Man- 
hattan Railway  Co.,  134  N.  T.  418,  31  N.  E.  , 
870,  30  Am.  St.  Rep.  678.  In  that  case  the 
plaintiff  was  driving  under  the  company's 
elevated  railway  when  an  iron  plate  with 
part  of  a  broken  bolt  fell  and  struck  him, 
causing  Injuries  for  which  he  sued  the  com- 
pany. But  Uttle  question  was  made  as  to 
the  fact  of  the  falling  plate  establishing  a 
prima  fade  showing  of  negligence  against 
the  company.  The  cause  was  taken  from  the 
Jury  upon  the  testimony  of  an  Interested  wit- 
ness, tending  to  show  a  careful  inspection 
and  failure  to  discover  the  loose  plate.  Dis- 
cussiLg  this  ruling  of  the  lower  court.  Jus- 
tice Haight,  speaking  for  the  Court  of  Ap- 
peals, said:  "The  learned  General  Term,  in 
its  opinion,  admits  this  proposition,  and  con- 
cedes that  the  fall  of  the  plate  or  dip  in  the 
absence  of  an  explanation  raises  a  presump- 
tion of  negligence.  That  court,  however, 
reached  the  conclusion  that  the  presumption 
was  overthrown  by  the  evidence  produced  on 
behalf  of  the  defendant.  As  we  have  seen, 
that  evidence  was  given  by  the  witness 
Roach.  It  was  his  duty,  as  he  testified,  to 
examine  carefully  all  rails,  switches,  sig- 
nals, bolts,  and  fastenings  of  all  kinds,  and 
to  keep  them  tight  He  further  states  that 
in  June,  1885,  he  was  engaged  in  following 
out  his  instructions  and  performed  them  to 
the  best  of  his  ability.  In  no  place  does  he 
testify  that  he  ever  examined  the  bolt  and 
clip  which  fell  upon  the  plaintiff.  He  does 
not  tell  us  how  often  he  passed  over  the 
track,  or  to  what  extent  he  examined  the 
bolts  and  fastenings.  He  only  gives  us  his 
own  conclusion  that  he  performed  his  duty 
to  the  best  of  his  ability.  It  does  not  appear 
to  us  that  this  was  sufficient  to  remove  the 
presumption  which  necessarily  follows  from 
the  established  fact  that  the  bolt  was  broken, 
and  in  that  particular  the  structure  was  out 
of  repair  and  dangerous.  But  even  If  this 
evidence  was  suOlclent  to  remove  the  pre- 
sumption as  held  by  the  General  Term,  the 
credibility  of  the  witness  would  still  be  In- 
volved and  be  a  question  for  the  jury.  This 
witness  was  the  defendant's  track  walker. 
It  was  his  duty  to  examine  the  bolt  which 
was  broken.  If  there  was  any  negligence 
for  which  the  defendant  was  chargeable,  it 
was  that  of  this  witness.  He  was,  therefore, 
a  person  Interested,  and  possibly  actuated  by 
a  motive  to  shield  himself  from  blame."  It 
is  true  that  decision  had  reference  to  an  ar- 
tifidal  structure  maintained  by  the  company ; 
but  in  view  of  the  evidence  in  this  case  tend- 
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Ing  to  Bhow  the  relation  of  appellant  to  re- 
spondent, the  promise  of  Its  foreman  to  make 
tbe  place  safe,  bis  assurance  thereafter  that 
It  had  been  made  safe,  and  respondent's  abil- 
ity to  make  it  safe,  we  are  not  able  to  see 
that  respondent's  duty  to  appellant  and  his 
associates  was  in  principle  any  dlfTerent  than 
It  would  have  been  had  the  wall  been  an  ar- 
tificial structure  maintained  by  respondent 
We  are  of  the  opinion  that  the  testimony  of 
McKlnnon  was  not  conclusive  evidence,  en- 
abling tbe  court  to  decide  as  a  matter  of  law 
that  respondent  was  not  negligent  in  failing 
to  make  the  place  safe.  The  following  au- 
thorities are  in  harmony  with  this  view: 
Ireland  v.  Scharpenberg,  54  Wash.  558,  103 
Pac.  801;  Firemen's  Fund  Ins.  Co.  v.  O.  R. 
&  N.  Co.,  68  Wash.  332,  338,  108  Pac.  770; 
Kennedy  t.  McAtlaster,  31  App.  Div.  463,  52 
N.  Y.  Supp.  714;  Kavanagh  v.  Wilson,  70  N. 
Y.  177;  Babcock  v.  Chicago  &  Northwestern 
By,  Co.,  62  Iowa,  603,  13  N.  W.  740,  17  N. 
W.  909;  A.  &  N.  B.  Co.  v.  Bailey,  11  Neb. 
832,  9  N.  W.  60;  Cunningham  v.  Union  Pac. 
By.  Co.,  4  Utah,  206,  7  Pac.  705;  Felton  v. 
Bullard,  04  Fed.  781,  37  C.  C.  A.  1. 

A  considerable  portion  of  the  argument  of 
learned  counsel  for  respondent  is  devoted  to 
their  contention  that  appellant  was  perform- 
ing his  work  as  an  independent  contractor 
at  the  time  he  was  injured,  and  for  that 
reason  respondent  owed  him  no  duty  to  make 
tbe  place  safe.  We  deem  it  unnecessary  to 
determine  whether  the  technical  legal  rela- 
tion between  them  was  that  of  owner  and 
independent  contractor  or  master,  and  serv- 
ant There  may  be  room  for  argrument  that 
either  of  these  relations  then  existed  be- 
tween them.  We  are  of  tbe  opinion  that 
whichever  of  these  relations  existed  the  neg- 
ligence of  respondent,  which  this  evidence 
tends  to  show  resulted  in  appellant's  inju- 
ries, rendered  respondent  liable.  It  seems 
to  us  that  since  appellant  was  there  at  the 
Instance  of  respondent  In  pursuance  of  a 
business  relation  between  them,  and  the  as- 
surance of  tbe  safety  of  the  place  made  by 
respondent's  foreman  at  so  short  a  time  pri- 
or to  the  Injury,  it  is  of  no  consequence 
whether  appellant  was  there  as  an  Independ- 
ent contractor  or  as  a  servant  of  respondent 
Curtis  T.  Barber  Asphalt  Paving  Co.,  44 
Wash.  334,  87  Pac.  345. 

It  is  contended  that  appellant's  complaint 
does  not  state  a  cause  of  action.  This  con- 
tention of  course  would  in  no  event  call  for 
an  affirmance  of  the  court's  decision  upon 
the  challenge  to  the  evidence,  though  it 
might  call  for  a  reversal  of  tbe  overruling 
of  tbe  demurrer  and  permit  an  amendment 
of  tbe  complaint  It  Is  insisted  that  "two 
matters  are  noticeably  missing  from  this 
complaint:  First  all  allegation  that  tbe  re- 
spondent knew,  or,  In  the  exercise  of  rea- 
sonable care,  could  have  known,  of  the  dan- 
ger;   and,  second,  that  tbe  appellant  was 


ignorant  of  the  danger."  Under  the  liberal 
rules  of  pleading  adopted  in  this  state  we 
think  these  (acts  are  to  be  Inferred  from 
the  facts  alleged  In  the  complaint  though 
they  are  not  specifically  stated  therein.  We 
are  of  the  opinion  that  tbe  facts  pleaded  con- 
stitute a  cause  of  action.   . 

Some  effort  is  made  to  liken  this  case  to 
that  of  White  v.  S.  &  I.  E.  B.  Co.,  54  Wash. 
670,  103  Pac.  1119.  We  think,  however,  the 
cases  are  distinguishable.  In  that  case  tbe 
company  was  as  a  matter  of  law  relieved  from 
the  duty,  of  inspection  because  the  undisput- 
ed facts  showed  that  there  was  no  appar- 
ent danger  calling  for  inspection  and  had 
not  been  for  a  month  or  more  previous.  In 
this  case  the  danger  was  admittedly  present 
only  a  few  hours  before  the  injury  and  was 
known  to  respondent  The  question  here 
was  not  as  to  the  necessity  of  inspection  and 
removal  of  the  danger,  but  as  to  whether  or 
not  tbe  duty  to  remove  tbe  danger  rested  up- 
on respondent  and  as  to  whether  or  not  It 
negligently  performed  that  duty.  These  we 
think  were  questions  for  the  Jury. 

The  Judgment  is  reversed,  with  Instruo- 
tlons  to  grant  appellant  a  new  trial. 

RDDKIN,  MOUNT,  FULLBBTON,  ud 
GOSEl,  JJ.,  concur. 


«i  w>«b.  en) 
NELSON  ▼.  WESTERN  STEEL  COBPORA- 

TION. 
(Supreme  Court  of  Washington.    Jan.  23,  1911.) 

Appeal  and  E;irbor  (S  1005*)  —  Revisw  — 
Amount  of  Bbcovrry— Pebsonal  Injuribs. 
Where  tbe  jury  in  action  for  personal  in- 
juries returned  a  verdict  for  $8,000  and  the  trial 
court  refused  a  new  trial  on  condition  that  tlie 

GlaiDtiff  remit  $2,000  and  the  injuries  consisted 
irgely  of  personal  disfigurement,  which  was 
observed  by  tbe  jury  and  trial  judge,  tbe  verdict 
will  be  considered  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ({  3948^3954;  Dec.  Dig.  { 
1005.*] 

Department  2.  Appeal  from  Superior 
Court  Pierce  County;  John  A.  Sbackleford, 
Judge. 

Action  by  A.  F.  Nelson  against  tbe  West- 
em  Steel  Corporation.  From  a  Judgment  for 
the  plalntur,  defendant  appeals.    Affirmed. 

Lyter  ft  Folsom,  for  appellant  Oovnor 
Teats,  Hugo  Metxler,  and  Leo  Teata,  for  re- 
spondent 

BUDKIN,  3.  The  Injuries  for  which  a  re- 
covery was  here  sought  arose  out  of  tbe  same 
accident  as  those  involved  in  the  case  of 
Mrozevlch  v.  Western  Steel  Corporation  (Just 
decided)  112  Pac.  025.  In  this  case,  however, 
liability  on  tbe  part  of  tbe  defendant  compa- 
ny was  admitted ;  the  amount  of  damages  was 
the  only  question  submitted  to  tbe  Jury,  and 
tbe  claim  that  excessive  damages  were  allow- 
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ed,  acder  the  Influence  of  passion  and  preja- 
dlce.  Is  the  only  question  presented  to  this 
court  The  Jury  returned  a  verdict  In  favor 
of  the  plaintiff  in  the  sum  of  $8,000,  but  the 
court  below  refused  a  new  trial  only  upon 
condition  that  the  plaintiff  remit  the  sum  of 
$2,000  from  the  verdict  The  remission  was 
made  as  directed,  and  from  a  Judgment  on  the 
verdict  as  reduced  this  appeal  is  prosecuted. 

The  pain  and  suffering  endured  by  re- 
spondent In  this  case,  and  the  disfigurement 
of  his  person,  do  not  differ  materially  from 
those  present  in  the  case  cited,  but  here  there 
was  no  evidence  of  permanent  disability,  un- 
less the  Jury  might  infer  such  disability  from 
the  condition  of  the  respondent  at  the  time 
of  the  trial  and  from  his  appearance  on  the 
witness  stand.  It  must  be  conceded  that  the 
recovery  in  this  case  was  liberal,  even  as  re- 
duced by  order  of  the  trial  court,  but  so 
much  depends  upon  the  physical  appearance 
of  the  respondent,  who  appeared  before  the 
trial  Judge  and  Jury,  that  we  do  not  feel 
warranted  In  overriding  their  Judgment  in 
the  matter  of  damages.  Aside  from  the  pain 
and  suffering,  loss  of  time  and  at  least  tem- 
porary disability,  the  respondent  must  go 
through  life  marred  and  disfigured,  deprived 
In  a  large  measure  of  the  comfort  and  com- 
panionship of  others,  an  object  of  pity  and 
abhorrence  to  his  fellow  men,  and  an  object 
of  ridicule  to  the  thoughtless  and  unfeeling. 
Gray  v.  Washington  Water  Power  Co.,  30 
Wash.  665.  71  Pac.  206. 

Under  all  the  drcumstances.  therefore,  we 
do  not  feel  called  upon  to  farther  reduce  a 
verdict  which  has  already  been  reduced  by 
'the  trial  court  nor  do  we  feel  that  we  would 
be  Justified  in  bo  doing. 

Finding  no  error  in  the  record  the  Judg- 
ment Is  affirmed. 

DUNBAR.  C.  J.,  and  CHADWICK,  CROW, 
and  MORRIS,  JJ..  concur. 


(SI  Waab.  668) 

MROZE3V10H  v.  WESTERN   STBEI#  COR- 
PORATION. 

(Supreme  Court  of  Washington.    Jan.  23, 1911.) 

1.  Mabtzr  and  Servant  ({' 278*)— Master's 
Liability  —  Relations  —  VEBDicT^Suiri- 
ciENCT  OF  Evidence. 

In  an  action  by  an  employi  against  a  min- 
ing corporation  for  injuries  received  In  the 
mine,  evidence  held  to  show  that  the  Injury  was 
caused  by  defendant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  954-972;  Dec  Dig.  f 
278.*] 

2.  Appeal  and  Esbob  ({  837*)  —  Pbkbkrta- 
TioN  OF  Grounds  op  Review  in  Lower 
Cotwr— Reception  of  Evidence  —  Objec- 
tions. 

Evidence  received  without  objection,  regard- 
less of  whether  it  was  admissible  under  the 
pleadings,  will  be  considered  on  appeal  in  deter- 


mining whether  a  motion  for  nonsuit  should 
have  been  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  837.*] 

3.  Evidence  (i  265*)— Admissions  bt  Agent 
—Admissions  by  Attorney— Bfkect. 

An  admission  of  liability  made  by  an  attor- 
ney In  one  suit  cannot  be  accepted  as  proof  In 
a  similar  action. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  {  263.*] 

4.  Appeal  and  Error  (|  1053*)  —  Review  — 
Harmless  Error— Reception  op  Evidence. 

In  an  action  against  a  mining  corporation 
for  injuries  resulting  from  an  explosion  in  the 
mine,  a  witness  testified  to  a  previous  explosion, 
but  after  the  admission  of  this  testimony  it 
was  made  to  appear  that  he  was  not  then  pres- 
ent whereopon  his  testimony  was  stricken  from 
the  record,  and  the  jury  instructed  to  disregard 
it  80  that  the  previous  ruling  was  harmless 
even  if  erroneous. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Hlrror,  Dec.  Dig.  1 1063.*] 

5.  Master  and  Servant  (|  270*)— Evidence 
—MATEaiALiTY— Similar  Conditions. 

Where  the  conditions  in  a  mine  remained 
unchanged,  and  the  person  testifying  was  the 
first  to  enter  after  an  explosion,  evidence  as  to 
its  condition  three  weeks  after  the  explosion  was 
admissible  in  an  action  for  Injuries  caused  by 
the  explosion. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  917 ;   Dec.  Dig.  f  270.*] 

6.  Damages  ({  132*)— Measure  or  Damaokb 
— Excessive  Damages. 

A  verdict  for  $7,000  against  a  mining  com- 
pany in  favor  of  a  mmer  injured  in  an  explosion 
was  not  excessive  where  his  hands,  arms,  face, 
neck,  and  back  were  badly  burned  and  dlsfi^red, 
the  injuries  being  painiiil  and  lone  contmued, 
one  hand  being  permanently  disabled,  and  re- 
ducing his  earning  capacity,  which  nad  been 
over  $100  per  month,  to  the  scanty  returns  for 
hard  manual  labor. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  ii  178,  372-385,  396;  Dec.  Dig  1 
132.*] 

Department  2.  Appeal  from  Superior 
Court  Pierce  County;  John  A.  Shackleford, 
Judge. 

Action  by  Joe  MroEevich  against  the  West- 
em  Steel  Corporation.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Lyter  &  Folsom,  for  appellant  Govnor 
Teats,  Hugo  Metzler  and  Leo  Teats,  for  re- 
spondent 

RUDKIN,  J.  This  was  an  action  to  recov- 
er damages  for  personal  injuries.  On  the 
6tb  day  of  December,  1909,  the  defendant  was 
engaged  in  developing  a  coal  mine  at  Ash- 
ford  In  this  state.  The  entrance  to  the  mine 
was  through  a  tunnel  extending  into  the 
mountain  side  a  distance  of  upwards  of  4,000 
feet  For  the  greater  part  of  this  distance 
the  tunnel  was  constructed  through  rock, 
but  for  the  last  400  feet  It  followed  the  vein 
of  coal.  The  tunnel  was  10  feet  wide  and 
8  feet  high,  constructed  on  an  incline  of 
about  1  per  cent  The  mine  or  tunnel  was 
ventilated  by  a  system  of  fans  and  air  boxes, 
and  was  lighted  by  electricity.    For  the  first 


•Tor  other  CMoS  se*  aune  topic  and  Mctlon  NUMBER  In  Dec  Dig.  4b  Am.  Dig.  Kejr  No.  Series  *  R»y'T  Ina«xe« 


Digitized  by 


Google 


926 


112  PACIFIC  REPORTER 


(Wash. 


3,000  feet  the  air  box  was  3  feet  10  Inches 
by  16  Inches,  In  dimensions,  for  the  next  700 
feet,  2  feet  10  Inches  by  16  Inches  In  dimen- 
sions, and  from  that  point  to  a  point  within 
80  feet  of  the  face  of  the  tunnel  the  larger 
sized  box  was  again  used.  From  this  latter 
point  smaller  boxes  extended  to  wltbiu  8  or 
10  feet  of  the  face  of  the  tunnel  with  a  noz- 
zle  extending  upwards  to  catch  or  admit 
the  gas.  A  fan  was  connected  with  the  air 
box  at  the  entrance,  and  a  second  one  about 
700  feet  from  the  entrance.  The  wire  con- 
ducting the  electrical  current  into  the  mine 
was  attached  to  the  timbers  at  the  side  of 
the  tunnel.  On  the  above  date  the  plaintiff 
and  three  of  his  coemploy6s,  at  work  near 
the  face  of  the  tunnel,  were  sererely  burned 
and  injured  by  an  explosion  of  gas,  and  the 
present  action  was  instituted  In  the  plain- 
tiff's behalf  to  recover  damages  for  the  In- 
juries by  him  received.  From  a  Judgment  In 
favor  of  the  plaintiff  In  the  sum  of  |7,000 
this  appeal  Is  prosecuted. 

The  principal  assignment  of  error  is  based 
on  the  contention  that  theri  was  no  testl- 
nmny  tending  to  show  actionable  negligence 
on  the  part  of  the  appellant,  and  that  a 
nonsuit  should  have  t>een  directed  at  the 
close  of  the  respondent's  testimony.  It  ap- 
pears from  the  record,  without  apparent  con- 
tradiction, that  a  form  of  gas,  commonly 
known  as  marsh  gas,  was  continually  accu- 
mulating In  the  mine  or  tunnel,  and  that  It 
came  in  In  quantities  at  different  places 
through  seams  or  fissures  In  the  rocks  and 
veins.  This  gas  Is  lighter  than  the  air  and 
will  naturally  rise  to  the  top  of  the  tunnel 
among  the  timbers.  When  mixed  with  air 
In  certain  proportions  it  is  highly  explosive, 
and  the  mine  was  never  entirely  free  from  It 
The  testimony  further  showed  that  for  some 
days  before  the  accident  this  gas  entered 
the  mine  in  considerable  quantities  at  a 
point  about  135  feet  distant  from  the  face 
of  the  tunnel,  where  the  men  were  at  work ; 
that  the  tunnel  at  this  point  was  very  damp 
or  wet;  that  the  insulation  on  the  wiring 
was  there  defective;  that  under  such  cir- 
cumstances an  arc  could  easily  be  formed, 
and  that  a  spark  from  the  wire  would  ignite 
the  gas  and  cause  an  explosion.  It  further 
api)eared  that  the  explosion  occurred  at  this 
point,  that  It  could  only  result  from  the  gas 
coming  In  contact  with  a  flame  or  spark,  and 
that  there  was  no  person  at  or  near  the  place 
of  the  explosion,  at  the  time  of  Its  occur- 
rence. It  also  appeared  that  the  air  boxes 
were  leaky  at  different  points,  permitting  the 
gas  to  escape  therefrom,  and  that  the  box 
was  not  large  enough  to  take  up  all  the  gas 
accumulating  In  the  tunnel  and  driven  to  Its 
face.     Under  this  testimony  the  Jury  was 


fully  warranted  In  finding  that  the  Injury  re- 
sulted from  a  defective  ventilating  system 
and  the  defective  wiring.  In  fact  we  do  not 
see  how  a  different  conclusion  could  have 
been  reached.  It  Is  said  the  complaint  does 
not  allege  negligence  In  the  lighting  system, 
but  the  proof  was  received  without  objec- 
tion, and  must  therefore  be  considered  by 
this  court  on  motion  for  nonsuit  or  directed 
Judgment  An  admission  of  counsel  in  one 
case  cannot  be  accepted  as  proof  In  another, 
yet  It  is  a  significant  fact  that  in  the  case  of 
Nelson  against  the  same  appellant  (112  Pac. 
924),  which  arose  out  of  the  same  accident 
counsel  for  appellant  In  open  court  admitted 
liability  and  questioned  only  the  amount  of 
the  recovery.  We  think  the  record  In  this 
case  fully  justified  the  coarse  pursued  in  the 
Nelson  Case. 

We  will  now  refer  briefly  to  the  remaining 
assignments  of  error.  Error  is  assigned  in 
the  admission  of  testimony  tending  to  show 
another  explosion  In  the  same  mine  some 
months  before.  After  this  testimony  was 
admitted.  It  was  made  to  appear  that  the 
witness  was  not  present  at  the  time  of  the 
former  explosion;  and  his  testimony  was 
thereupon  stricken  from  the  record  and  the 
jury  Instructed  to  disregard  It  The  ruling 
was  therefore  harmless,  If  erroneous.  The 
ruling  of  the  court  admitting  testimony  tend- 
ing to  show  the  condition  of  the  mine  at 
the  point  where  the  explosion  occurred  some 
three  weeks  after  the  accident  Is  also  assign- 
ed as  error.  This  testimony  was  given  by 
the  first  person  to  enter  the  mine  after  the 
explosion,  and  It  would  seem  Immaterial 
whether  It  was  three  hours  or  three  weeks' 
after  the  accident,  so  long  as  the  conditions 
In  the  mine  remained  unchanged.  Errors  are 
assigned  In  the  charge  of  the  court  and  In  a 
refusal  to  charge  as  requested,  but  the  charge 
as  a  whole  was  clear  and  specific,  and  ex- 
ceedingly fair,  to  the  appellant 

It  is  lastly  contended  that  the  verdict  It 
excessive.  The  respondent  was  badly  burned 
about  the  hands,  arms,  face,  neck  and  back. 
His  pain  and  suffering  was  necessarily  great 
and  long  continued.  He  was  badly  scarred 
and  disfigured,  and  will  remain  so  through 
life.  His  hands  were  Injured,  one  of  them 
permanently  so.  His  earning  capacity  at  the 
time  of  the  accident  was  upwards  of  $100 
per  month,  and  his  earning  capacity  In  the 
future  will  be  slight  at  bard  manual  labor, 
and  be  Is  111  fitted  for  anything  else.  Under 
such  circumstances,  the  verdict  Is  neither  un- 
reasonable nor  excessive,  and  the  judgment 
Is  accordingly  affirmed. 

DUNBAR,  C.  J.,  and  CHADWICK,  CROW, 
and  MORRIS,  JJ.,  concur. 
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(ei  Wub.  681) 

STATE  ex  rel.   SCHWABACHBR  BROS.   & 
CO.,  Inc.,  V.  SUPERIOR  COURT  OP 

KING  COUNTY. 

(Supreme  Court  of  Washington.    Jan.  26, 

1911.) 

1.  Vendb  (8  32*)— Actions— Waiveb. 

Under  Rem.  &  Bal.  Code,  §  208,  permitting 
trial  in  an  improper  county,  unless  defendant 
on  appearing  demands  trial  in  tlie  proper  coun- 
ty, the  superior  court  of  one  county  acquired 
jurisdiction  of  the  subject-matter  and  of  the 
parties,  in  an  action  on  a  note  wherein  defend- 
ant appeared  though  he  was  served  in  another 
county. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  IS  47-50;  Dec.  Dig.  $  32.*] 

2.  Venue  (8  84*)  — Aobeeuent— Change  of 
Venue. 

In  view  of  Rem.  &  Bal.  Code,  g  216,  per- 
mitting the  parties  to  an  action  to  agree  to  trial 
in  any  county,  the  malcer  of  a  note  can  bind 
himself  by  an  agreement  therein  that  the  venue 
of  suit  thereon  be  laid  in  a  particular  county, 
in  which  be  does  not  reside,  so  as  to  waive  the 
right  to  a  change  of  venue. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  !§  14<J-148;   Dec.  Dig.  $  84.*] 

8.  Cebtiobabi  (§  5*)- BioHT  to  RELIEB^ADB; 

QUACT  of  Remedy  by  Appeal. 

The  right  to  certiorari  to  review  an  order 
changing  the  place  of  trial  of  an  action  on  a 
note  is  not  precluded  on  the  ground  of  complete- 
ness of  remedy  by  appeal. 

lEd.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  iS  5,  6 ;    Dec.  Dig.  i  5.*] 

Fallerton,  J.,  dissenting. 

Certiorari  by  the  State,  on  the  relation  of 
Schwabacher  Bros.  &  Co.,  Incorporated,  to 
review  an  order  of  the  Superior  Court  of 
King  County  changing  the  place  of  trial  of 
an  action  by  relator  against  Don  M.  Thomas. 
Reversed  and  remanded. 

Leopold  M.  Stern,  for  relator. 

MOUNT,  J.  This  case  is  upon  a  writ  of 
certiorari  to  review  an  order  of  the  superior 
court  of  King  county,  changing  the  place  of 
trial  from  King  county  to  Chelan  county,  in 
the  case  of  Schwabacher  Bros.  &  Co.,  Inc., 
against  Don  M.  Thomas.  The  facts  are  as 
follows :  On  April  15,  1910,  Don  M.  Thomas, 
for  value,  executed  and  delivered  his  prom- 
issory note  for  $372.50,  to  Schwabacher  Bros. 
&  Co.,  Inc.,  payable  on  or  before  September 
1,  1910.  The  note  contained  the  following 
provision:  "And  in  case  suit  be  brought  to 
collect  this  note  or  any  part  thereof  *  •  • 
the  maker  agrees  that  the  venue  of  said 
suit  or  action  may  be  laid  In  King  county, 
Washington."  On  December  7,  1910,  after 
the  maturity  of  the  note,  Schwabacher  Bros.' 
&  Co.,  Inc.,  brought  an  action  upon  said  note 
In  the  superior  court  of  King  county.  The 
complaint  was  in  the  usual  form.  Service 
was  made  upon  the  defendant  in  Chelan 
county.  On  December  8th  the  defendant  ap- 
peared in  that  action,  and  filed  a  general  de- 
murrer to  the  complaint.  Be  also  filed  a 
motion  for  a  change  of  venne  for  the  reason 


tliat  the  county  designated  In  the  complaint 
was  not  the  proper  county.  This  motion  was 
accompanied  by  an  afiidavit  stating  that  the 
defendant  was  served  with  process  in  Chelan 
county,  which  county  was  at  the  time  of  the 
commencement  of  the  action  and  now  is  his 
bona  fide  residence,  and  that  the  defendant 
is  not  a  resident  of  King  county.  Upon  this 
showing  the  order  changing  the  place  of 
venue  was  made.  Our  statutes  tearing  up-, 
on  the  question  are  as  follows: 

"The  action  must  be  tried  in  the  county 
in. which  the  defendants,  or  some  of  them, 
reside  at  the  tin^e  of  the  commencement  of 
the  action,  or  may  be  served  with  process, 
subject,  however,  to  the  power  of  the  court 
to  change  the  place  of  trial.  •  •  •  »•  Rem. 
&  Bal.  Code,  g  207. 

"If  the  county  in  which  the  action  is  com- 
menced is  not  the  proper  county  for  the  trial 
thereof,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  defendant,  at  the 
time  he  appears  and  demurs  or  answers,  flies 
an  affidavit  of  merits,  and  demands  that  the 
trial  be  had  In  the  proper  county."  Rem. 
&  Bal.  Code,  |  208. 

"The  court  may,  on  motion,  in  the  follow- 
ing cases,  change  the  place  of  trial,  when  It 
appears,  by  afiidavit  or  other  satisfactory 
proof :  (1)  That  the  county  designated  In  the 
complaint  is  not  the  proper  county.  •  •  ■•  " 
Rem.  &  Bal.  Code,  i  200. 

"Notwithstanding  the  provisions  of  sec- 
tion 209,  all  the  parties  to  the  action  by 
stipulation  in  writing  or  by  consent  in  open 
court  entered  in  the  records  may  agree  that 
the  place  of  trial  be  changed  to  any  county 
of  the  state,  and  thereupon  the  court  must 
order  the  change  agreed  upon."  Rem.  &  Bal. 
Code,  I  216. 

It  is  apparent  from  these  sections  that  the 
superior  court  of  King  county  had  Jurisdic- 
tion both  of  the  subject-matter  of  the  ac- 
tion and  of  the  parties  thereto.  If  that 
county  was  not  the  proper  county  for  the 
trial,  the  defendant  might  demand  a  change 
of  venue.  The  question  therefore  to  be 
determined  In  this  action  is.  Did  the  defend- 
ant by  the  agreement  in  the  note,  waive 
his  right  to  demand  a  change  of  venue  for 
the  reasons  stated  in  the  motion?  If  the 
action  tiad  been  brought  originally  in  Chelan 
county,  the  residence  of  the  defendant,  there 
can  be  no  doubt  that  the  parties  by  stipula- 
tion might  have  agreed  to  the  change  to 
King  county,  for  the  statute,  at  section  216, 
expressly  so  provides.  The  policy  of  the 
law,  therefore.  Is  that  the  parties  may  agree 
that  the  place  of  trial  shall  be  in  any  county 
of  the  state.  If  the  parties  may  do  this 
after  the  action  Is  begun,  they  may  certainly 
do  so  before;  and  this  is  clearly  what  they 
did.  It  is  argued  by  respondent  that  this 
agreement  In  the  note  is  void  as  against  pul>- 
lic  policy.  If  the  place  of  trial  had  been 
fixed  by  statute,  there  would  no  doubt  have 
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been  force  In  this  position.  But,  as  we  have 
seen  above,  the  policy  of  this  state  Is  that 
the  parties  themselves  may  fix  the  place  of 
trial  in  any  county  of  the  state,  by  stipu- 
lation In  writing  or  by  consent  In  open  court. 
Cases  from  states  having  different  statutes 
are,  therefore,  not  in  point,  and  we  are  sat- 
isfied that  the  court  erred  In  making  the 
order. 

Respondent  also  asserts  that  the  relator 
has  a  complete  remedy  by  appeal.  This 
question  was  decided  adversely  to  such  con- 
tention In  State  ex  rel.  Wyman  v.  Superior 
Court,  40  Wash.  443,  82  Pac.  875,  2  L.  R. 
A.  (N.  S.)  568,  111  Am.  St.  Rep.  915. 

The  order  changing  the  venue  Is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. 

DUNBAR,  C.  X,  and  PARKER  and  GOSE. 
JJ.,  concur.     FULLERTON,  J.,  dissents. 


<a  Wash.  (68) 

DALGARDNO  v.  TRUMBULL  et  al. 

(Supreme  Court  of  Washington,     Jan.  21, 
1911.) 

1.  Appkai  and  Erbor  (§  1203»)— DisposiTiow 
— ^Remand — Pboceedings  Afteb  Remand. 

Where,  in  an  action  to  recover  possession  of 
a  lot,  to  quiet  title  against  defendant's  claim, 
and  to  declare  a  lien  thereon  for  taxes  paid,  a 
judgment  of  dismissal  was  rendered  on  demur- 
rer to  the  complaint,  and  the  Supreme  Court 
sustained  the  ruling  on  the  demurrer,  but  held 
that  plaintiff  was  entitled  to  a  lien  for  taxes 
paid,  and  remanded  the  cause  with  instructiona 
to  ascertain  the  amount  of  taxes  paid  and  de' 
clare  a  lien  on  the  lot  therefor,  the  only  ques- 
tion for  consideration  upon  remand  was  the  as- 
certainment of  the  amount  of  taxes  paid  by 
f>laintiff,  so  as  to  decree  a  lien  therefor  on  the 
ot. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1203.*] 

2.  Appeal  and   Ebbor   (8   1097*)— Review- 
Second  AppeaI/— Law  of  Case. 

The  Judgment  o|  the  Supreme  Court  be- 
comes the  law  of  the  case  on  a  second  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4358-4368;    Dec.  Dig.  g 
1097.*] 

3.  Taxation  (§  531*)- Lien  for  Taxes  Paid 
BT  Stbanger. 

The  payment  of  taxes  In  good  faith  by  one 
not  the  owner,  in  order  to  protect  the  property 
from  seizure,  gives  the  person  paying  the  taxes 
a  lien  upon  the  property  therefor. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  H  086,  987 ;   Dec  Dig.  §  631.»] 

Department  2.  Appeal  from  Superior 
Court,  Jefferson  County;  Lester  SUU,  Judge. 

Action  by  James  Dalgardno  against  John 
Trumbull  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Trumbull  &  Trumbull,  for  appellants.  U. 
D.  Gnagey,  for  respondent. 

MORRIS,  J.  In  June,  1904,  respondent 
brought  an  action  against  appellants,  alleging 
the  ownership  of   the   south  half  of  lot  2, 


block  109,  of  the  original  townsite  of  Port 
Townsend,  and  praying  Judgment  for  the  re- 
covery of  possession;  for  the  rental  value 
while  out  of  possession ;  to  quiet  his  title  as 
against  any  claim.  Interest,  or  right  of  de- 
fendants; to  enjoin  defendants  from  assert- 
ing any  claim  to  the  premises;  and  to  de- 
clare a  lien  for  the  taxes  paid  thereon.  A 
demurrer  was  Interposed  to  the  complaint, 
which  being  sustained,  respondent  refused  to 
plead  further,  and  judgment  of  dismissal 
was  entered  against  him,  from  which  Judg- 
ment he  appealed  to  this  court  On  Septem- 
ber 18,  1905,  this  court  filed  an  opinion.  In 
which  the  ruling  of  the  court  below  In  sus- 
taining the  demurrer  was  affirmed.  The 
court  held,  however,  that  plaintiff  was  en- 
titled to  a  lien  upon  the  premises  for  the 
amount  of  taxes  paid  thereon,  and  remanded 
the  cause  to  the  court  below  with  instruc- 
tions to  ascertain  the  amount  of  taxes  paid, 
and  to  declare  the  same  a  lien.  Dalgardno 
V.  Barthrop,  40  Wash.  191,  82  Pac.  285,  an 
examination  of  which  will  convey  a  better 
understanding  of  the  then  opinion  of  this 
court,  and  its  reasons  for  the  holding  made 
and  the  judgment  here  entered.  The  Judg- 
ment of  this  court  being  filed  In  the  court 
below,  respondent  moved  for  Judgment  for 
the  amount  of  taxes  paid  as  shown  by  his 
complaint,  and  that  the  same  be  declared  a 
lien,  which  was  denied,  and  the  appellants 
ordered  to  file  an  answer.  This  order  was 
complied  with  by  appellants,  Trumbull  filing 
an  answer  raising  an  issue  upon  all  the  al- 
legations of  the  complaint,  to  which  answer 
respondent  made  reply.  The  cause  coming 
on  for  trial,  the  court  found,  among  other 
matters,  the  amount  of  taxes  paid  by  re- 
spondent to  be  the  sum  of  $301.80,  and  enter- 
ed a  decree  adjudging  such  sum,  with  inter- 
est and  costs,  a  Hen  upon  the  easterly 
♦"/loo  of  the  south  half  of  said  lot  2,  from 
which  this  appeal  is  taken. 

In  the  trial  below,  many  unnecessary  Is- 
sues were  made  and  passed  upon  by  the 
court  In  its  findings,  to  a  number  of  which 
appellants  take  exception.  Upon  the  Judg- 
ment of  this  court  there  was  but  one  Issue 
to  be  tried — the  amount  of  taxes  paid  by  re- 
spondent, which  amount  being  found,  it  was 
the  duty  of  the  court  below,  as  directed  by 
this  court,  to  decree  a  lien  upon  the  prem- 
ises. Appellants  In  their  brief  raise  many 
questions  concerning  matters  prior  and  sub- 
sequent to  the  first  appeal,  which  they  urge 
should  be  taken  into  consideration  by  us  In 
determining  the  rights  of  the  parties.  We 
have  no  concern  with  any  controversy  be- 
tween the  parties,  save  only  the  one  properly 
before  us,  and  that  is  the  finding  and  decree 
made  by  the  court  below  determining  the 
amount  of  taxes  paid  and  establishing  the 
same  as  a  lien.  That  was  the  plain  mandate 
of  this  court  In  Its  Judgment  upon  the  first 
appeal,  and  was  the  only  matter  proper  to 
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be  Inquired  Into;  tbe  first  judgment  of  this 
court  having  become  tbe  law  of  tbe  case  and 
determined  restwndent's  right  to  a  decree  in 
tbe  amount  of  taxes  paid.  The  only  legal 
question  that  could  in  any  event  arise  in 
connection  with  the  mandate  of  this  court 
upon  tbe  first  appeal,  which  could  be  urged 
against  such  a  decree,  would  be  that  It  ap- 
pears that  resjjondent  was  not  acting  in  good 
faith  In  paying  these  taxes,  nor  under  a  be- 
lief that  he  was  the  owner  of  the  property 
and  entitled  to  the  possession  thereof,  nud 
we  do  not  so  find.  It  being  the  established 
rule  In  this  state  and  elsewhere  that,  when 
taxes  are  so  paid  in  good  faith,  which  pro- 
tect the  property  from  seizure  and  thus  in- 
ure to  the  benefit  of  the  real  owner,  a  lien 
Is  Imposed  upon  the  premises.  Rothchlld 
Bros  V.  Rolllnger,  32  Wash.  307,  73  Pac.  367; 
Ball  V.  aothier,  34  Wash.  299,  75  Pac.  1099; 
Spokane  v.  Savings  Society,  46  Wash.  150, 
89  Pac.  466 ;  Childs  v.  Smith,  58  Wash.  148, 
107  Pac  1053. 

Finding  no  error  committed  by  the  court 
below  In  obeying  and  following  the  mandate 
of  this  court  as  contained  In  the  Judgment 
and  remittitur  upon  the  first  appeal,  the 
Judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  CROW,  3.,  concur. 

RUDKIN,  J.  I  concur  solely  on  the  ground 
that  the  question  sought  to  be  raised  on  this 
appeal  Is  foreclosed  by  the  opinion  of  this 
court  on  the  former  appeal. 


<a  Wash.  684) 

STATE  ex  rel.  BURKE  et  al.  v.  BOARD  OF 

COUNTY    COM'RS    OP   KING 

COUNTY  et  al. 

(Supreme  Coart  of  Washington.    Jan.  27, 1911.) 

Appeai.  and  Bbbok  ({  1218*)— JcBisDieiioN 
OP  Apph-latb  Coubt— Remand— Recalling 
Bemittitub. 

Where  an  appeal  has  been  determined,  the 
opinion  filed,  petition  for  rehearinK  denied,  and 
remittitur  transmitted  to  the  trial  court,  and 
judgment  entered  in  accordance  therewith,  tbe 
appellate  jurisdiction  of  tlie  Supreme  Court  has 
ceased,  and  it  cannot  recall  the  remittitur  and 
consider  the  effect  of  a  subsequent  statute,  not- 
withstandlDg  a  stipolation  of  the  parties  to  that 
effect. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1218.*] 

On  rehearing.    Denied. 

For  former  opinion,  see  109  Pac.  350. 

CROW,  J.  This  cause  has  heretofore  been 
beard  by  this  court  on  an  appeal  prosecuted 
from  a  Judgment  in  mandamus,  requiring  the 
commissioners  of  King  comity  to  equalize 
a  local  Improvement  assessment  levied  in 
aid  of  the  construction  of  the  Lake  Washing- 
ton Canal,  and  on  May  28,  1910,  in  an  opin- 
ion which  states  tbe  issues  (58  Wash.  511, 
109  Pac.  350),  a  reversal  of  the  Judgment  and 


a  dismissal  of  the  cause  were  ordered.  Re- 
spondents' petition  for  rehearing  was  there- 
after denied,  and  on  July  19,  1910,  the  re- 
mittitur from  this  court  was  transmitted  to 
the  superior  court  of  King  county.  On  June 
25,  1910,  after  the  filing  of  the  opinion,  the 
Congress  in  an  act  making  appropriations 
for  the  construction,  repair,  and  preservation 
of  certain  public  works  on  rivers  and  har- 
bors, and  for  other  purposes  (Act  June  25, 
1910,  c.  382,  30  Stat.  666),  made  the  following 
appropriations: .  "Puget  Sound-Lake  Wash- 
ington Waterway:  Continuing  Improvement 
by  the  construction  of  a  double  lock,  with  the 
necessary  accessory  works,  to  be  located  at 
"The  Narrows,'  at  the  entrance  to  Salmon 
Bay,  In  accordance  with  the  project  set  forth 
In  House  Document  numbered  nine  hundred 
and  fifty-three.  Sixtieth  Congress,  First  Ses- 
sion, one  hundred  and  fifty  thousand  dol- 
lars; and  the  Secretary  of  War  may  enter 
into  a  contract  or  contracts  for  such  material 
and  work  as  may  be  necessary  to  complete 
said  locks  and  accessory  works,  to  be  paid 
for  as  funds  may  be  provided  from  time  to 
time  by  law,  not  to  exceed  In  tbe  aggregate 
two  million  two  hundred  and  seventy-flve 
thousand  dollars.  Including  the  amount  here- 
in appropriated:  Provided,  that  before  be- 
ginning said  work,  or  making  such  contract 
or  contracts,  the  Secretary  of  War  shall  be 
satisfied  that  King  county,  or  some  other  lo- 
cal agency,  will  do  the  excavation  in  the 
waterway  above  the  lock  to  the  dimensions 
recommended  in  said  project,  and  will  also 
secure  the  United  States  from  liability  for 
any  claims  or  damages  on  account  of  the 
grant  made  to  James  A.  Moore  or  his  assigns 
by  the  act  of  (Congress  approved  June  elev- 
enth, nineteen  hundred  and  six,  or  on  ac- 
count of  the  lowering  of  the  level  of  T^ke 
Washington,  raising  the  level  of  Salmon  Bay. 
or  any  other  alteration  of  the  level  of  any 
part  of  said  waterway.  Improving  waterway 
connecting  Puget  Sound  with  Lakes  Union 
and  Washington:  For  maintenance  of  im- 
provement, five  thousand  dollars." 

A  certified  copy  of  resolution  adopted  by 
the  commissioners  of  King  county  was  re- 
ceived by  the  clerk  of  this  court  on  October 
5,  1910,  and  filed  herein,  as  follows:  "Be  It 
resolved  by  the  board  of  county  commission- 
ers as  follows:  Whereas,  on  the  28th  day  of 
Aiay,  1910,  the  Supreme  Court  of  this  state 
rendered  a  decision  In  the  case  of  the  state 
of  Washington  on  the  relation  of  Thomas 
Burke  and  Frank  Hunter,  plaintiff  and  re- 
spondent, vs.  this  Board  and  others,  defend- 
ants and  appellants,  reversing  the  lower 
court  on  the  ground  that  the  United  States 
government  was  not  intending  or  proposing 
to  construct  or  operate  tbe  Lake  Washing- 
ton (3anal ;  and,  whereas,  Since  the  filing  of 
said  decision  the  Congress  of  the  United 
States  has  passed  an  act  appropriating  the 
sum  of  two  million  two  hundred  seventy-five 
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thousand  dollars  (12^75,000)  for  the  con- 
struction of  locks  In  said  canal,  and  the  re- 
spondent has  filed  a  petition  for  a  rehearing 
of  the  issue  heretofore  decided  and  of  the 
other  issues  not  decided;  and,  whereas,  this 
board  Is  desirous  of  continuing  the  proceed- 
ings thereunder  in  co-operation  with  the 
United  States  government.  If  it  can  do  so 
legally,  but  is  reluctant  to  spend  the  public 
funds,  or  Issue  bonds  under  the  provisions  of 
said  act  or  place  liens  upon  the  thousands  of 
parcels  of  property  embraced  in  the  assess- 
ment rolls  filed  with  said  board,  thereby 
clouding  the  title  thereto  and  incumbering 
the  transfer  thereof,  until  all  the  issues  in 
said  cause  affecting  its  right  to  talce  such 
further  proceedings  shall  have  been  decided. 
Now,  therefore,  in  order  that  the  principal 
purpose  of  said  appeal  may  be  accomplished 
and  this  board  may  be  guided  in  its  further 
proceedings,  and  be  saved  a  multiplicity  of 
litigation  over  matters  already  before  said 
court,  the  prosecuting  attorney  is  directed  to 
petition  for  a  rehearing  of  all  the  Issues  in- 
volved In  said  cause.  It  is  not  the  Intent  of 
this  resolution  or  of  this  board  to  suggest  as 
to  how  any  point  shall  be  or  should  be  de- 
cided, but  only  to  ask  a  reconsideration  of 
all  points  having  In  view  said  subsequent 
legislation,  in  order  that  the  board  as  a  pub- 
lic tribunal  shall  be  able  to  intelligently  and 
advisedly  govern  its  future  proceedings. 
Dated  this  18th  day  of  July,  A.  D.  1910." 

At  the  same  time  a  stipulation  between 
respondents'  attorneys  and  the  prosecuting 
attorney  of  King  county  acting  for  and  on  be- 
half of  appellants,  was  filed,  whereby  they 
in  writing  consented  that  the  remittitur 
might  be  returned  to  this  court,  and  the 
cause  reconsidered.  On  October  21,  1910, 
this  court,  In  pursuance  of  the  stipulation 
entered  an  order  recalling  the  remittitur  and 
granting  a  rehearing.  When  the  cause  came 
on  for  rehearing,  other  attorneys  heretofore 
associated  with  the  prosecuting  attorney, 
who  also  represented  other  Interested  par- 
ties, appeared  and  contended  that  this  court 
Is  without  Jurisdiction  to  recall  the  remit- 
titur or  grant  a  rehearing.  Citing  Wolfer- 
man  v.  Bell,  8  Wash.  140,  35  Pac.  603,  and 
Ward  V.  Springfield  Eire  &  Marine  Ins.  Co., 
12  Wash.  631,  42  Pac.  119,  they  insist  that  a 
petition  for  rehearing  having  been  heretofore 
denied,  and  the  remittitur  having  been  filed 
In  the  superior  court,  we  have  lost  Juris- 
diction ;  that  no  further  petition  for  rehear- 
ing can  be  filed  or  considered ;  that  the  term 
at  which  our  final  Judgment  was  rendered 
has  expired;  that  if  there  be  any  limit  of 
time  within  which  this  court  would  finally 
lose  Jurisdiction  of  the  appeal  herein,  such 
time  has  long  since  passed ;  that  no  suflicient 
reason  for  recalling  the  remittitur  has  been 
shown,  and  that  this  court  as  an  appellate 
tribunal  cannot  again  acquire  Jurisdiction  by 
stipulation  of  the  parties.  In  Wolferman  v. 
Bell,  supra,  we  said:  "Courts  of  original  Ju- 
risdiction generally  have  the  power,  for  some 


time  after  a  Judgment  has  been  rendered,  to 
set  it  aside  or  modify  it  as  legal  circumstanc- 
es may  require.  The  time  within  which  this 
may  be  done  depends  either  upon  statute  or 
upon  the  common  practice  of  the  courts. 
Where  the  latter  Is  the  only  guide  the  end 
of  the  'term'  has  been  the  universal  limit  Of 
course,  if  a  Judgment  be  void  on  its  face.  It 
may  be  ignored  or  attacked  in  any  wise  at 
any  time;  or.  If  it  has  been  procured  by 
fraud,  it  may  be  set  aside  on  motion  within 
the  limited  period,  or  an  independent  suit  to 
that  end  may  be  maintained  afterward.  But 
after  the  time  fixed  by  law,  or  the  well-es- 
tablished practice,  a  Judgment  which  Is  nei- 
ther void  on  its  face  nor  affected  by  fraud  in 
its  procurement  or  want  of  Jurisdiction, 
stands  for  absolute  verity;  and  neither  the 
court  which  rendered,  nor  the  appellate 
court  which  has  afiirmed  it,  has  Jurisdiction 
to  vacate,  modify  or  otherwise  affect  it  This 
is  the  universal  rule,  and  there  are  no  excep- 
tions to  it" 

In  Titlow  V.  Cascade  Oatmeal  Company,  16 
Wash.  676,  48  Pac.  406,  and  Port  Angeles,  etc., 
Co.  V.  Cooke,  38  Wash.  184,  80  Pac.  305,  we 
held  that  a  remittitur  might  be  recalled,  upon 
timely  application,  for  the  purpose  of  ena- 
bling this  court  to  correct  a  mistake  made  in 
entering  Its  final  Judgment.  In  the  former 
case  we  said:  "The  appellate  court  has  in- 
herent power  to  correct  its  Judgment  during 
the  terms  in  which  the  Judgment  was  enter- 
ed. The  respondent,  uuder  our  practice,  has 
no  notice  of  what  the  Judgment  Is  until  It 
is  remitted.  The  presumption  must  be  that 
the  Judgment  is  entered  in  accordance  with 
the  opinion  of  the  court  and  it  would  be  a 
l)ard  and  unjust  rule  to  announce  that,  if  by 
inadvertence  or  mistake  the  Judgment  should 
be  entered  not  in  conformity  with  the  opin- 
ion, the  respondent  would  have  no  redress. 
We  think  that  in  all  Jurisdictions,  under  a 
practice  similar  to  ours,  the  court  has  power 
to  recall  the  remittitur  and  enforce  the  Judg- 
ment according  to  the  opinion  rendered  in 
the  case." 

It  is  not  contended  that  any  such  inad- 
vertence has  occurred  or  that  any  such  mis- 
take has  been  made  by  not  entering  Judg- 
ment in  conformity  with  the  opinion  hereto- 
fore filed  in  this  canse.  In  fact  it  seems  to 
be  conceded  that  the  Judgment  actually  en- 
tered was  in  accordance  with,  and  was  au- 
thorized by,  the  opinion.  The  primary  pur- 
pose for  now  recalling  the  remittitur  Is  that 
this  court  may  determine  what  effect  if  any, 
the  act  of  Congress  above  quoted  has  on  the 
right  or  duty  of  the  county  commissioners  to 
proceed  with  the  further  consideration  'or 
equalization  of  the  assessment  already  made, 
which  is  the  subject-matter  of  this  action. 
This  objection  that  we  are  without  Jurisdic- 
tion to  recall  the  remittitur,  even  upon  the 
stipulation,  must  be  sustained.  When  the 
appeal  had  been  determined,  the  opinion  filed, 
the  petition  for  rehearing  denied,  and  the 
remittitur  transmitted  to  the  superior  court 
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our  appellate  jurisdiction  ceased.  Having 
ceased,  it  cannot,  for  the  purpose  of  further 
considering  the  same  appeal,  be  again  in- 
voked or  conferred  by  an  order  recalling  the 
remittitur  predicated  upon  a  stipulation  of 
the  parties.  Consent  is  not  sufficient  to  con- 
fer Jurisdiction.    11  Cyc.  G73. 

The  act  of  Congress  above  referred  to,  hav- 
ing been  passed  after  the  filing  of  our  former 
opinion,  was  not  considered  by  us  when  the 
petition  for  rehearing  was  denied,  and  be- 
ing without  Jurisdiction  to  further  consider 
the  appeal  herein,  we  cannot  and  do  not  now 
express  any  opinion  as  to  the  effeft  of  that 
act  upon  the  right  or  duty  of  the  county  com- 
missioners to  further  consider  or  now  equal- 
ize the  assessment  heretofore  made. 

The  application  for  a  rehearing  is  denied, 
and  it  is  ordered  that  the  remittitur  be  again 
transmitted  to  the  superior  court  of  ICing 
county. 

DTTNBAR.  C.  J.,  and  RDDKTN,  GOSE, 
MOUNT.  PARKER,  and  CHADWTCK.  JJ., 
concur.  MORRIS,  J.,  having  been  disqualified 
to  act  in  the  main  case,  took  no  part  on  this 
hearing. 


(61  Waah.  674) 

STATE  V. 


ANDERSON. 


(Supreme  Court  of  Washington.    Jan.  26,  1911.) 

1.  Infants  (|  13*)  —  Allowing  Minobs  in 
Poolrooms— Statutes. 

The  phrase  "where  intoxicating  liquors  are 
sold  or  given  away,"  in  Liaws  1909  (Sp.  Seas.) 
c.  27,  $  1,  dfclanng  guilty  of  an  ofFense  one 
who  admits  to  or  allows  to  remain  in  a  "drinliin)? 
saloon,  dance  house,  public  pool  or  billiard  hall, 
concert  snloon,  or  in  any  place,  except  a  restau- 
rant or  dining  room,  where  intoxicating  liquors 
are  sol4  or  given  away,"  a  minor,  qualifies  all 
the  preceding  terms;  so  that  allowinK  a  minor 
in  a  poolroom  where  liquor  is  not  sola  or  given 
away  is  not  an  offense. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  §  14;    Dec.  Dig.  i  IS.*] 

2.  Statdtes  (8  174*)— CoNSTBucnoN. 

A  statute  being  capable   of  two  construc- 
tions, one  only   of  them  making  an   act  crim- 
inal, if  will  be  construed  in  favor  of  innocence. 
[Ed.    Note. — ^For    other   cases,   see    Statutes, 
Dec.  Dig.  S  174.*] 

Department  1.  Appeal  from  Superior  Court, 
Pierce  County;  G.  M.  Easterday,  Judge. 

Axel  Anderson  appeals  from  a  conviction. 
,  Reversed  and  remanded,  with  instructions. 

Bates,  Peer  &  Peterson,  for  appellant  3. 
L.  McMurray  and  F.  G.  Remaun,  for  the 
State. 


PER  CURIAM.  Axel  Anderson  was  con- 
victed of  a  gross  misdemeanor  and  appeals 
from  the  Judgment  and  sentence  pronounced 
against  him. 

The  material  part  of  the  statute  under 
which  the  defendant  was  convicted,  as  amend- 
ed by  the  special  session  of  1909,  reads  as  fol- 


lows: "Section  193.  Every,  person  who  (1) 
Shall  admit  to  or  allow  to  remain  In  any 
drinliiug  saloon,  dance  bouse,  public  pool  or 
billiard  hall,  concert  saloon,  or  in  any  place 
except  a  restaurant  or  diuing  room,  where 
Intoxicating  liquors  are  sold  or  given  away, 
*  •  •  any  person  under  the  age  of  tw^en- 
ty-one  years  •  *  <  shall  be  guilty  of  a 
gross  misdemeanor,"  Laws  1909  (Sp.  Sess.) 
p.  GG,  c.  27,  %  1. 

The  information  charged:  "That  the  said 
Axel  Anderson  in  the  county  of  Pierce,  in 
the  state  of  Washington,  on  or  about  the  5th 
day  of  March,  1910,  then  and  there  being, 
unlawfully  did  admit  to  and  allow  to  remain 
in  that  certain  public  pool  and  billiard  hall, 
knoTvn  as  the  Washington  Pool  Hall,  Wil- 
liam Dwyer,  Henry  Crowl,  and  Alfred  Har- 
rington, all  being  then  and  there  male  per- 
sons under  the  age  of  twenty-one  years,  said 
public  pool  and  billiard  hall  being  then  and 
there  owned,  kept,  and  managed  by  him  the 
said  Axel  Anderson,  and  located  In  that  cer- 
tain building  luiown  and  designated  4S  No. 
1020  South  K.  street.  In  the  city  of  Tacoma, 
contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Washing- 
ton." To  this  information  a  demurrer  was 
interposed  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  crime; 
the  precise  objection  being  that  It  waa  not 
alleged  therein  that  the  public  pool  and  bil- 
liard hall  which  it  was  charged  that  the 
defendant  kept,  owned,  and  managed,  and 
into  which  the  minors  were  admitted  and 
allowed  to  remain,  was  a  place  where  intox- 
icating liquors  were  sold  or  given  away.  The 
demurrer  was  overruled,  whereupon  a  trial 
was  had  in  which  it  was  shown  In  evidence 
that  the  appellant  conducted  a  public  pool 
and  billiard  hall  to  which  the  persons  named 
in  the  Information  had  been  admitted  and 
allowed  to  remain,  and  that  such  persons 
were  under  the  age  of  21  years.  No  evidence 
was  Introduced,  however,  tending  to  show 
that  Intoxicating  liquors  were  sold  or  given 
away  In  such  place,  or  that  It  was  connected 
with  any  place  where  such  liquors  were  sold 
or  given  away;  on  the  contrary,  It  was  con- 
ceded by  the  state  that  the  facts  were  oth- 
erwise. The  appellant  challenged  the  suf- 
ficiency of  the  evidence  to  support  a  convic- 
tion which  challenge  was  likewise  overruled, 
and  the  conviction  of  the  appellant  followed 
as  before  stated. 

The  court  was  in  error  we  think  In  allow- 
ing the  appellant  to  be  convicted.  We  think 
the  phrase  found  in  the  statute,  namely, 
"where  intoxicating  liquors  are  sold  or  given 
away,"  was  Intended  to  qualify  all  of  the 
preceding  terms,  maUng  It  an  offense  to  al- 
low minors  to  enter  and  remain  in  public 
pool  and  billiard  halls  only  in  those  instances 
where  intoxicating  liquors  are  sold  or  given 
away  in  such  halls.    The  statute  may  be  of 
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doubtfnl  meaning  on  the  question  here  sug- 
gested; but,  if  it  be  so,  It  is  only  another 
reason  for  giving  it  the  more  narrow  con- 
struction. Laws  are  interpreted  in  favor  of 
liberty,  and,  If  a  statute  Is  capable  of  two 
constructions  one  of  which  makes  a  given  act 
criminal  and  the  other  innocent,  the  statute 
will  be  given  the  construction  which  favors 
innocence. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  discbarge  the 
appellant. 


«2  Wash.  U) 

SHEPPARD  V.  GCBnR  D'ALENB  LUMBER 
CO.,  Limited,  et  al. 

(Supreme  Court  of  Washington.    Jan.  2?,  1911.) 

1.  Evidence  (§  80*)— Pbebumptions— Laws  ov 
Anotheb  State, 

In  the  absence  of  pleading  and  proof,  the 
laws  of  another  state  are  presumed  to  l>e  the 
same  as  the  local  laws. 

[Ed.  Note.— For  other  cases,  see  HMdence, 
Cent.  Dig.  |  101;  Dec.  Dig.  t  80  ;•  Common 
Law,  Cent.  Dig.  SI  14-16.] 

2.  Venue  (i  5*)— Action  tor  Use  and  Occu- 
pation. 

An  action  for  use  and  occupation,  based  on 
Rem.  &  Bal.  Code,  f  8805,  providing  that  one 
obtaining  possession  of  land  without  the  own- 
er's consent  shall  be  deemed  a  tenant  by  sufter- 
ance  and  liable  for  reasonable  rent,  is  not  one 
affecting  title  to  land,  which,  under  section 
204,  must  be  brought  where  the  land  is  situated, 
though  the  answer  sets  up  title  in  defendant. 
[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  §§  4-11;    Dec  Dig.  g  6.*] 

S.  Landlord  and  Tenant  ({  8*)— Aitobn- 

MENT. 

The  Legislature  had  power  to  change  the 
common-law  rule  by  requiring  one  in  possession 
of  land  to  attorn  to  the  actual  owner,  as  is 
provided  by  Rem.  &  Bal.  Code,  i  8806. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  {  3.*] 

Chadwick  and  Mount,  JJ..  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County. 

Action  by  Huldah  A.  Sheppard  against 
the  Coeur  d'Alene  Lumber  Company,  Limited, 
and  another.  Judgment  of  nonsuit,  and 
plaintiff  appeals.     Reversed.. 

H.  N.  Martin,  H.  P.  Knight,  and  O.  O. 
Moore,  for  appellant.  R.  Bi.  McFarland, 
Wakefield  &  Witherspoon,  and  A.  C.  Shaw, 
for  respondents. 

GOSE,  J.  This  is  a  suit  to  recover  rent 
for  the  use  and  occupation  of  real  estate  situ- 
ate in  the  state  of  Idaho.  At  the  close  of 
plaintiffs  case,  a  Judgment  of  nonsuit  was 
entered,  and  she  has  appealed. 

It  is  alleged  that,  for  some  time  prior  to 
October,  1903,  the  respondent  corporation, 
limited,  occupied  the  premises  under  a  lease 
which  expired  on  that  day ;  that  it  continued 
to  occupy  the  premises  until  the  19th  day  of 


February,  1904;  that  the  other  respondent 
has  since  occupied  and  been  in  possession  of 
the  premises;  that  the  two  respondents, 
while  differing  in  name,  "are  identical  in 
interest";  and  that  the  stocl^  of  the  tw» 
corporations  "is  owned  and  the  business  af- 
fairs and  the  management  thereof  are  under 
the  direction  and  control  of  the  same  per- 
sons." The  respondent  Cojur  d'Alene  Lum- 
ber Company  pleads  affirmatively  that,  for 
more  than  10  years  last  past,  it  and  its  pred- 
ecessors, in  interest  have  ovnied  the  prem- 
ises in  fee  simple,  and  have  been  and  con- 
tinue "in  open,  notorious  possession"  there- 
of, and  have  paid  the  taxes  levied  thereon  by 
the  county  in  which  It  Is  situated.  This 
was  put  in  Issue  by  the  reply.  At  the  trial 
it  was  shown  by  documentary  evidence  that 
the  respondents  have  been  adjudged  to  be 
trespassers  upon  the  land,  by  a  Judgment 
entered  in  the  district  court  of  the  First 
Judicial  district  of  Idaho,  and  that  the  Judg- 
ment has  been  affirmed  by  the  Supreme 
Court  of  that  state.  The  appellant  bases  her 
right  to  recover  upon  Rem.  &  Bal.  Code,  | 
88<^,  which  provides:  "Whenever  any  per- 
son obtains  possession  of  premises  without 
the  consent  of  the  owner  or  other  person 
having  the  right  to  give  said  iwssession,  he 
shall  be  deemed  a  tenant  by  sufferance  mere- 
ly, and  shall  be  liable  to  pay  reasonable  rent 
for  the  actual  time  he  occupied  the  premises, 
and  shall  forthwith  on  demand  surrender 
his  said  possession  to  the  owner  or  person  who 
liad  the  right  of  iMssession  before  said  entry, 
and  all  his  right  to  possession  of  ^id  premises 
shall  terminate  immediately  upon  said  de- 
mand." In  the  absence  of  pleading  and 
proof  that  the  laws  of  the  state  of  Idaho  are 
different  from  the  laws  of  this  state,  they 
will  be  presumed  to  be  the  same.  Ounder- 
son  T.  Grunderson,  25  Wash.  459,  65  Pac 
791. 

The  Judgment  of  nonsuit  was  entered,  on 
the  ground  that  the  action  is  one  "affecting 
the  title"  to  real  property,  and  that  the 
court  was  without  Jurisdiction.  This  is  the 
only  question  presented  for  our  determina- 
tion. Rem.  &  Bal.  Code,  {  204,  provides  that 
actions  "for  the  recovery  of,  for  the  poe- 
session  of,  for  the  partition  of,  for  the  fore- 
closure of  a  mortgage  on,  or  for  the  deter- 
mination of  all  questions  affecting  the  title 
or  for  any  injuries  to  real  property,"  shall, 
be  commenced  in  the  count?  in  which  the 
subject  of  the  action,  or  some  part  thereof. 
Is  situated.  We  do  not  think  the  action  af- 
fects the  title  to  the  property  witliin  the 
meaning  of  the  statute.  The  purxMse  of  the 
action  is  to  recover  a  money  Judgment  for 
the  reasonable  rental  value  of  the  property. 
In  other  words,  the  action  is  for  the  breach 
of  an  implied  contract  Under  the  averments 
of  the  complaint,  the  respondents  are  tenants 
by  sufferance  and  liable  for  the  reasonable 
rental   value.     The   fact   that  the   answer 
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sets  up  title  In  the  respondent,  and  brings 
the  title  incidentally  into  issue,  does  bot 
make  the  action  a  local  one.  It  is  not 
sought  to  obtain  a  Judgment  which  will  in 
any  manner  affect  title.  That  question  must 
be  left  to  the  courts  of  the  forum  rel  sitse. 
If  a  suit  was  brought  in  the  courts  of  this 
state  upon  a  promissory  note,  and  the  an- 
swer alleged  that  the  consideration  for  the 
note  was  the  sale  and  conveyance  of  real 
property  in  another  county  or  state,  and 
that  there  was  no  title  to  the  property  con- 
veyed, a  like  question  would  be  presented 
Obviously  such  an  action  would  be  tran- 
sitory. This  view,  we  think,  Is  supported  by 
the  authorities.  Henwood  v.  Cheeseman,  3 
Serg.  &  R.  (Pa.)  500;  Menominee  River 
Lumber  Co.  v.  Phllbrook,  78  Wis.  142,  47  N. 
W.  188;  Hogg  v.  Mack.  63  Hun  (N.  T.)  483, 
6  N.  Y.  Supp.  301 ;  Nichols  v.  Voorhis,  74  N. 
T.  28;  Schroeder  v.  Wlttram,  66  Cal.  636, 
6  Pac.  737;  Smith  ▼.  Schlink.  6  Colo.  App. 
228,  40  Pac.  478;  12  Enc.  PI.  &  Pr.  852; 
2  Taylor,  Landlord  &  Tenant  (8th  Ed.)  625; 
Morgan  v.  Bell,  3  Wash.  St.  554,  28  Pac. 
925,  16  L.  R.  A.  614 ;  State  ez  rel.  Scougale 
V.  Superior  Court,  55  Wash.  328,  104  Pac 
607,  133  Am.  St.  Rep.  1080. 

In  the  Henwood  Case,  it  was  held  that  the 
courts  of  Pennsylvania  bad  Jurisdiction  of 
an  action  of  assumpsit  for  the  use  and  occu- 
pation of  land  lying  in  the  state  of  New 
Jersey;  that  the  action  was  founded  on 
privity  of  contract,  not  privity  of  estate; 
and  that,  "when  the  title  is  incidental,  the 
court  possessing  Jurisdiction  of  the  contract 
which  is  in  Us  nature  transitory  may  even 
inqnlire  into  the  very  title,  let  the  lands  lie 
where  they  may."  The  Menominee  Case 
was  an  action  for  the  unlawful  detention  of 
premises  after  the  expiration  of  the  lease. 
The  action  was  commenced  before  a  Justice 
of  the  peace.  The  defendant  pleaded  facts 
showing  that  It  was  the  owner  of  the  equi- 
table title  to  the  property.  It  was  held  that, 
If  the  facts  stated  in  the  answer  were  true, 
the  defendant  was  the  equitable  owner  of 
the  premises,  and  that  the  relation  of  land- 
lord and  tenant  did  not  exist  between  the 
parties,  but  that  the  title  to  the  land  was 
not  Involved  within  the  meaning  of  the  stat- 
ute. The  Hogg  Case  was  an  action  to  re- 
cover money  paid  on  a  written  agreement 
for  the  purchase  of  real  estate.  The  com- 
plaint alleged  that  the  defendant  agreed  to 
convey  the  premises  in  fee  simple  free  from 
all  incumbrances,  but  that,  owing  to  certain 
defects  and  ■incumbrances,  the  defendant 
could  not  convey  a  good  and  clear  title  as 
be  had  agreed  to  do.  The  defense  was  that 
the  defendant  had  a  good  title  and  was 
ready  to  convey  It  to  the  plaintiff.  The  ac- 
tion was  not  brought  in  the  county  where 
the  land  was  situated,  and  it  was  contended 
that,  under  the  New  Tork  statute  which  Is 
similar  to  ours,  the  action  was  local.  It 
was  held  that  the  real  purpose  of  the  suit 
wafl  to  recover  a  Judgment  for  money,  and 


that  the  fact  that  the  question  of  title  to 
real  estate  may  have  to  be  passed  upon  in  a 
suit  does  not  make  it  imperative  that  the 
case  should  be  tried  In  the  county  where  the 
property  is  situated.  The  Schroeder  Case 
arose  out  of  a  similar  state  of  facts.  It  was 
there  held  that  the  Jurisdiction  of  the  Jus- 
tice court  was  not  ousted  by  the  fact  that 
the  title  to  the  land  was  incidentally  called 
in  question.  The  Nichols  Case  was  an  ac- 
tion to  have  it  adjudged  that  an  assessment 
which  was  an  apparent  lien  upon  real  prop- 
erty was  not  such  In  fact  It  was  held  that 
it  did  not  affect  the  title  or  an  Interest  in 
real  estate;  that  the  mere  fact  that  the  ac- 
tion relates  to  real  property,  or  in  some  way 
affects  'it,  does  not  raise  a  Jurisdictional 
question.  It  was  said  that  whether  the  as- 
sessment was  held  valid  or  Invalid  would 
In  no  way  affect  the  title.  In  the  Morgan 
Case,  It  was  held  that  an  action  for  the 
specific  performance  of  a  contract  to  convey 
real  estate  is  a  transitory  action,  and  tliat 
"it  would  not  determine  any  question  affect- 
ing the  title  In  the  sense  in  which  the  word 
title  is  evidently  employed  In  the  statute", 
In  State  ez  rel.  Scougale,  it  was  held  that 
an  action  to  impress  a  trust  on  real  estate 
Is  not  a  local  action  within  the  meaning  of  the 
statutory  provision  we  have  quoted. 

The  respondents  have  dted  a  line  of  au- 
thorities which  hold  that  actions  for  injuries 
to  real  property  must  be  brought  in  the 
forum  rel  sitae.  Our  statute  expressly  so 
provides.  They  further  contend  that  an 
action  to  recover  rent  will  not  lie  against  one 
who  is  claiming  an  adverse  title,  and  cite 
Pico  V.  Phelan,  77  Cal.  86,  19  Pac.  186,  and 
Fender  v.  Rogers,  97  111.  App.  280.  These 
cases  announce  the  rule  that  an  action  for 
use  and  occupation  does  not  lie  where  pos- 
session from  the  beginning  was  adverse  and 
hostile  to  the  owner.  They  proceed  from 
the  common-law  principle  that  rent  is  not  re- 
coverable of  a  tenant  by  sufferance.  Wood, 
Landlord  &  Tenant,  §  11 ;  Taylor,  Landlord 
&  Tenant  (8th  Ed.)  {  21.  In  the  case  at  bair 
the  possession  was  not  hostile  in  the  begin- 
ning, but,  as  the  complaint  avers,  was  ob- 
tained by  an  express  written  contract. 
Moreover,  it  was  competent  for  the  Legisla- 
ture to  change  the  common-law  rule  and  re- 
quire the  party  in  possession  to  attorn  to 
the  actual  owner  of  the  property.  We  think 
the  section  we  have  quoted  has  accomplished 
that  purpose.  It  is  true  that  the  statute 
permits  a  recovery  of  rent  for  use  and  occu- 
pation where  possession  has  been  obtained 
without  the  consent  of  the  owner,  while 
another  statute  is  running  in  favor  of  the 
occupant  which,  if  continued  for  a  8nffl<dent 
length  of  time,  would  ripen  into  title. 
While  there  is  an  inconsistency  in  the  two 
statutes,  neither  trenches  upon  the  power 
vested  in  another  branch  of  the  government. 
The  authorities  are  not  in  entire  harmony, 
but  we  think  the  better  rule  is  that  the  ac- 
tion Is  transitory. 
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It  follows   that   the   learued   trial   court 
erred  in  granting  the  nonsuit. 
The  judgment  is  reversed. 

PARKER  and  FULLERTON,  JJ.,  concur. 

CHADWICK  and  MOUNT,  JJ.  (dissent- 
ing). The  plaintiff  is  the  widow  of  one  Tony 
A.  Tubbs,  who  homesteaded  the  present  site 
of  Coeur  d'Alene  City  In  Kootenai  county, 
Idaho.  She  became  by  the  death  of  her  hus- 
band the  owner  of  certain  property  fronting 
on  Lake  Coeur  d'Alene.  A  particular  de- 
scription of  the  property  is  not  material. 
The  waters  In  front  of  this  property,  for 
some  time  prior  to  December  23,  1903,  were 
occupied  as  a  booming  and  sorting  ground 
by  the  Coeur  d'Alene  Lumber  Company, 
Limited.  I  shall  refer  to  that  company  here- 
after as  the  "Limited  Company."  During  Its 
occupancy  of  the  property.  It  deposited  some 
sawdust  and  waste  and  piled  lumber  on  the 
upland,  and  built  a  road  over  or  around  the 
tract  near  the  water's  edge.  After  February, 
1904,  the  ground  and  abutting  -waters  were 
used  by  the  Ceeur  d'Alene  Lumber  Company, 
an  Independent  company,  which  bought  out 
and  took  over  the  mill  and  business  of  the 
Limited  Company,  and  which  I  shall  refer 
to  as  the  "Lumber  Company."  There  In 
nothing  In  the  record  to  show  that  these 
companies  ever  had  anything  In  common,  or 
that  the  Lumber  Company  ever  at  any  time 
assumed  the  contracts  or  acknowledged  any 
liability  for  the  torts  of  the  Limited  Com- 
pany. It  is  not  shown,  nor  Is  it  attempted 
to  be  shown,  that  either  of  the  defendants 
ever  had  a  lease  of  the  property.  The  only 
testimony  upon  the  subject  of  leases  is  In  the 
cross-examination  of  the  plaintiff,  where  she 
finally  says:  "Q.  Did  you  give  a  lease  to  the 
Coeur  d'Alene  Lumber  Company?  A.  No. 
They  absolutely  took  possession  of  the  land. 
Q.  Did  you  give  any  lease  to  the  Coeur 
d'Alene  Lumber  Company,  the  Idaho  corpo- 
ration [which  Is  the  Limited  Company]?  A. 
No,  I  did  not  They  took  possession  of  the 
land." 

This  action  was  begun  In  June^  lOOS; 
plaintiff  alleging  that:  "(5)  That  for  some 
prior  to  the  1st  day  of  October,  1903,  de- 
fendant Coeur  d'Alene  Lumber  Company, 
Limited,  occupied  said  described  premises, 
the  shore  line  and  lake  front  thereof,  under 
and  by  virtue  of  a  lease  therefor.  That 
said  lease  expired  on  the  1st  day  of  October, 
1903,  but  that  said  defendant,  Coeur  d'Alene 
Lumber  Company,  Limited,  did  not  thereupon 
surrender  said  premises  or  remove  therefrom, 
though  often  requested  so  to  do,  but,  on  the 
other  hand,  continued  In  the  open,  acknowl- 
edged, and  exclusive  possession  and  occu- 
pancy thereof  at  all  times  prior  to  the  19th 
day  of  February,  1904,  piling  and  stacking 
lumber  and  dumping  and  depositing  sawdust 
and  other  refuse  thereon,  also  floating,  an- 
choring, and  collecting  large  numbers  of  logs 
in  the  lake  and  along  the  shore  line  of  said 


'  premises,  throughout  the  entire  length  there- 
j  of,  thereby  fully  and  completely  blocking  all 
I  means  of  Ingress  and  egress  to  and  from  said 
I  premises  by  means  of  the  waters  of  said  lake. 
(C)  That  defendant  Coeur  d'Alene  Lumlier 
I  Company  was  organized,  as  aforesaid,  on  or 
about  the  10th  day  of  February,  1904,  and 
claims  to  have  thereupon  succeeded  to  all  the 
rights  and  privileges,  likewise  to  have  assum- 
ed all  liabilities,  of  said  Coeur  d'Alene  Lumber 
Company,  Limited;  the  occupancy  and  use, 
however,  of  said  described  premises,  has  at 
all  times  continued  in  the  manner  above  al- 
leged without  interruption,  and  plaintiff 
',  therefore  alleges  that  said  premises  have 
been  occupied  and  used  in  the  manner  afore- 
said at  all  times  since  about  the  19th  day  of 
February,  1904,  and  are  now  so  occupied  and 
used  by  the  said  defendant,  Coeur  d'Alene 
Lumber  Company.  (7)  That  at  all  times 
since  the  1st  day  of  October,  1903,  said 
described  premises  have  been  and  now 
are  of  the  reasonable  rental  value  of  $150 
per  month,  no  part  of  ■which  has  been  paid, 
though  demand  therefor  has  often  been  made 
by  the  plaintiff  and  refused  by  said  defend- 
ants." 

The  complaint  was  held  good  on  demurrer 
because  of  these  allegations;  it  there  appear- 
ing that  the  only  controversy  was  as  to  the 
reasonable  value  of  the  use  of  the  property, 
.  which  in  its  nature  Is  a  transitory  action 
and  maintainable  in  the  courts  of  this  state. 
I  Defendants  denied  all  of  the  allegations  of 
,  the  complaint,  and  in  addition  set  up  title 
in  the  Lumber  Company,  acquired  through 
an  open  and  notorious  possession  running 
over  a  period  of  10  years,  during  which 
time  It  and  its  predecessors  had  paid  all 
taxes  levied  upon  the  property  in  the  county 
■  of  Kootenai,  state  of  Idaho.  The  case  went 
I  to  trial  upon  these  Issues.  As  I  have  said, 
I  no  attempt  was  made  to  prove  a  lease  to  ei- 
ther the  Limited  Company  or  the  Lumber 
Company;  the  testimony  showing  that  the 
Lumber  Company,  the  present  occupant  of 
'  the  land,  was  a  trespasser.  In  fact,  plain- 
tiff's case  Tvas  prosecuted  on  the  trial  upc« 
the  theory  of  tort;  and  not  of  contract,  aud 
to  sustain  that  theory  findings  and  judgment 
which  had  been  made  and  entered  in  the 
district  court  of  the  state  of  Idaho,  in  a 
case  prosecuted  by  plaintiff  against  the  de- 
fendants, involving  the  same  property,  vr&ee 
offered  and  received  in  evidence.  In  the 
Idaho  case  the  court  found  that  plaintiff  was 
the  owner  of  the  property,  that  the  defend- 
ants were  trespassers  upon  the  land  to  the 
great  damage,  loss,  and  inconvenience  of  the 
plaintiff,  and  that  unless  restrained  would 
continue  to  use  the  property  to  her  great 
and  irreparable  damage;  aud  a  judgment 
declaring  defendants  to  be  trespassers  and 
perpetually  enjoining  them  from  continuing 
the  use  and  occupation  of  the  property  was 
rendered  by  the  Idaho  court  Other  testi- 
mony was  offered  tending  in  some  slight 
degree  to  show* that  the  reasonable  rental  val- 
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ne  of  the  property  was  $150  per  month.  When 
defendants  rested,  plalutiff  demurred  to 
the  evidence.  After  argument  of  counsel  the 
trial  judge  excused  the  Jury,  and  directed  a 
Judgment  without  prejudice  or  of  nonsuit  in 
fiiTor  of  defendants. 

The  Judgment  rests  upon  two  grounds: 
Insufficiency  of  the  evidence  to  sustain  the 
judgment,  and  that  under  the  evidence  the 
action  was  local  to  the  courts  of  Idaho,  and 
not  transitory,  as  contended  by  plaintiff. 
It  is  a  rule  of  primary  quality  that,  "when 
an  action  Is  founded  on  the  privity  of  the 
estate  and  not  on  contract,  it  is  local  and 
must  be  brought  in  the  county  where  the 
land  lies."  Taylor,  Landlord  &  Tenant  (9th 
Ed.)  vol.  2,  §  622.  To  defeat  this  rule  and 
maintain  her  action  in  the  courts  of  this 
state,  plaintiff  has  verified  and  filed  a  suf- 
ficient complaint,  but  has  made  no  pretense 
of  sustaining  it  by  her  proofs.  The  first  and 
possibly  the  only  question  before  us  then 
is:  Is  the  jurisdiction  of  our  courts  to  be 
determined  as  against  a  demurrer  to  the 
testimony,  by  reference  to  the  complaint 
alone?  Or  does  the  right  to  maintain  the 
action  depend  upon  the  proofs  offered  in 
support  of  the  complaint?  The  majority  of 
the  court  has  resolved  that  it  shall  be  meas- 
ured by  the  allegations  of  the  complaint. 
Beyond  this  Instrument  It  has  not  seen  fit  to 
go.  It  has  taken  no  concern  of,  but,  on  the 
contrary,  has  shut  Its  eyes  to,  the  evidence. 
In  this  view  I  cannot  concur.  The  true  ni'' 
was  declared  by  the  trin'  iiidge.  In  passing 
npon  the  motion  for  Judgment,  he  held  that 
it  would  be  Impossible  for  him  to  submit 
the  case  under  the  Issues  made  by  the  plead- 
ings and  the  evidence,  without  requiring  the 
jury  to  find  the  ownership  and  title  to  the 
property ;  that  being  the  first  question  of 
fact  to  be  decided.  The  statute  fixing  the 
venue  in  such  cases  (section  204,  Rem.  &  Bal. 
Code)  is  as  follows:  "Actions  for  the  follow- 
ing causes  shall  be  comnieTiced  In  the 
county  in  which  the  subject  of  the  action,  or 
Home  part  thereof.  Is  situated:  (1)  For  the 
recovery  of,  for  the  possession  of,  for  the 
partition  of,  for  the  foreclosure  of  a  mort- 
gage on.  or  for  the  determination  of  all  ques- 
tions affecting  the  title  or  for  any  injuries 
to  real  property." 

The  situation  is  simply  this :  Plaintiff  has 
recovered  a  Judgment  in  the  Idaho  courts, 
establishing  a  trespass.  With  It  she  has 
come  into  our  courts  and  set  up  a  false  issue 
In  order  to  pass  a  demurrer,  and,  under 
pretense  of  recovering  rent,  seeks  the  dam- 
ages which  the  Idaho  court  held  that  she 
had  suffered  but  wblch  it  did  not  measure, 
but  which  she  might  have  recovered,  or  at 
least  prayed  for,  in  the  foreign  action.  It 
Is  an  evasion  of  the  law  and  an  abuse  of 
the  rules  of  state  comity.  Intraterritorlal 
jurisdiction  is  sustained  under  the  doctrine 
of  comity  and  not  as  a  matter  of  right. 
Therefore,  when  it  appeared  that  appellant 
had  established  a  trespass  upon  her  prop- 


erty in  the  Idaho  courts  and  waived  the  in- 
cidental damages,  the  courts  of  this  state 
should  not  give  ear  to  her  accessory  action. 
The  incident  should  follow  the  principal  ac- 
tion. It  cannot  be  set  up  as  an  independent 
right  of  action  In  a  foreign  court,  without 
violating  the  rule  of  comity  upon  which  the 
right  to  invoke  the  jurisdiction  of  our  courts 
rests.  To  illustrate:  Assuming  the  law  of 
Idaho  to  be  the  same  as  our  own,  appellant 
could  not  maintain  her  present  action  in  that 
state.  She  would  be  barred  under  the  doc- 
trine of  res  Judicata.  Having  then  no  ac- 
tion or  right  of  action  in  Idaho,  she  would 
have  none  here,  although  her  proofs  were 
otherwise  sufficient. 

The  rule  differentiating  a  local  from  a 
transitory  action  is  reduced  to  its  essence  by 
the  writer  of  the  opinion  in  McGonigle  v. 
Atchison,  33  Kan.  726,  7  Pac.  550 :  "The  dis- 
tinction between  transitory  and  local  actions, 
both  at  common  law  and  under  the  Code,  Is 
generally  and  substantially  as  follows:  If 
the  cause  of  action  is  one  that  might  have 
arisen  anywhere,  then  it  is  transitory;  but, 
if  it  is  one  that  could  only  have  arisen  in  one 
place,  then  it  is  local.  Hence  actions  for  in- 
juries to  real  estate  are  generally  local,  and 
can  be  brought  only  where  the  real  estate  Is 
situated;  while  actions  for  Injuries  to  per- 
sons or  to  personal  property,  or  relating 
thereto,  are  generally  transitory,  and  may  be 
brought  in  any  county  where  the  wrongdoer 
may  be  found."  This  case  is  quoted  by  the 
editor  of  Ency.  PI.  &  Pr.,  vol.  22,  p.  726. 
who  also  quotes  from  Oliver  v.  Loye,  50 
Miss.  320,  as  follows :  "It  is  the  settled  doc- 
trine in  England  and  America  at  common 
law  that  no  local  action  can  be  maintained 
out  of  the  jurisdiction  in  which  It  arose,  and 
although  this  Is,  In  many  instances,  to  deprive 
a  party  of  all  remedy,  the  rule  is  said  to  be 
peremptory  and  inflexible.  Accordingly,  it 
has  been  repeatedly  held  that  trespass  for  In- 
juries to  land  In  one  country  or  state  cannot 
be  maintained  in  another,  and  that  no  recov- 
ery can  be  had  on  a  covenant  running  with 
land  by  an  assignee  of  the  covenantee,  except 
in  the  state  where  the  land  lies,  even  when 
the  covenantor  resides  elsewhere."  Over- 
whelming authority  is  there  cited  to  sustain 
the  text  that  actions  to  "recover  for  injuries 
done  to  real  property"  are  local. 

A  tenancy  is  never  initiated  in  trespass. 
"To  create  the  relation  of  landlord  and  ten- 
ant, an  agreement,  either  express  or  Implied, 
must  exist.  Neither  appears  from  the  facts 
in  this  case.  All  the  authorities  establish 
the  principle  that  where  a  person  occupies 
the  land  of  another,  not  as  a  tenant,  but  ad- 
versely, or  where  the  circumstances  under 
which  he  enters  show  that  he  does  not  recog- 
nize the  owner  as  his  landlord,  this  form  of 
action  will  not  lie.  Pico  v.  Phelan,  77  Cal. 
86  [19  Pac.  180]."  Dixon  v.  Ahem,  21  Nev. 
65,  24  Pac.  337. 

The  action  brought  in  the  courts  of  this 
state  is  the  same  identical  action  that  was 
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brongbt  In  the  Idabo  courts.  The  one  was 
In  equity.  This  Is  a  legal  action.  But  both 
sound  In  tort,  and  whether  the  relief  be  In- 
junctive, or  by  way  of  damages,  the  trespass 
must  be  proven  In  either  case.  Under  all 
authority,  the  action  of  trespass  Is  held  to  be 
local,  and  the  damage  following  the  tres- 
pass Is  of  the  same  class.  And,  although  It 
may  be  held  that  a  plaintiff  may  split  his 
cause  of  action,  he  cannot  try  out  the  prin- 
cipal action  In  the  local  forum  and  put  his 
action  for  damages  on  wheels  under  the  guise 
of  recovering  rents.  "But  there  must  be  a 
test  by  which  It  may  be  determined  whether 
a  i>artlcular  cause  of  action  sounding  in 
damages  Is  local  or  transitory;  and  an  un- 
erring one  Inheres  in  the  nature  of  the  sub- 
ject of  the  Injury  as  differing  from  the 
means  whereby  and  the  mere  place  at  which 
the  Injury  is  inflicted.  If  the  subject  of  the 
Injury  be  real  estate  or  an  easemtot  such  ns 
a  right  of  way,  whether  private  or  public, 
obviously  the  action  must  be  local,  for  the 
reason  that  the  injury  to  that  particular  real 
estate  or  easement  could  not  possibly  have 
arisen  anywhere  else  than  where  the  thing 
injured  was  actually  situated."  Gunther  v. 
Dranbauer,  86  Md.  1,  38  Atl.  33.  The  vice 
of  the  majority  opinion  lies  la  this :  It  per- 
mits an  appellant  to  invoke  Jurisdiction  of 
our  state  courts  by  the  tender  of  a  feigned 
issue,  submit  her  proof  of  title  by  showing  a 
Judgment  for  trespass,  and  thereupon  enter 
a  Judgment  upon  the  theory  that  title  is  not 
involved,  although  without  proof  of  It  the 
action  would  have  failed. 

A  case  directly  in  point  is  that  of  BUen- 
wood  V.  MarletU  Chair  Co.,  158  U.  S.  105, 
15  Sup.  Ct  771,  39  h.  Ed.  913.  There  an 
action  was  brought  in  the  state  of  Cttilo, 
setting  up  a  trespass  to  real  property  In 
the  state  of  Virginia  and  the  removal  and 
conversion  of  a  large  quantity  of  timber. 
The  court  said:  "By  the  law  of  England, 
and  of  those  states  of  the  Union  whose  Ju- 
risprudence Is  based  upon  the  common  law, 
an  action  for  trespass  upon  land,  like  an 
action  to  recover  the  title  or  the  possession 
of  land  itself,  is  a  local  action,  and  can  only 
be  brought  within  the  state  in  which  the 
land  lies.  ♦  •  •  But  the  petition,  as 
amended  by  the  plaintiff,  on  motion  of  the 
defendant,  and  by  order  and  leave  of  the 
court,  contained  a  single  count,  alleging  a 
continuing  trespass  upon  the  land  by  the  de- 
fendant, througn  Its  agents,  and  Its  cutting 
and  conversion  of  timber  growing  thereon. 
This  allegation  was  of  a  single  cause  of  ac- 
tion. In  which  the  trespass  upon  the  land 
was  the  principal  thing,  and  the  conversion 
of  the  timber  was  Incidental  only;  and  could 
not,  therefore,  be  maintained  by  proof  of  the 
conversion  of  personal  property,  without  al- 
so proving  the  trespass  upon  real  estate. 
Cotton  V.  United  States,  11  How.  229  [13  L. 
Ed.  675];  Eames  v.  Prentice,  8  Cush.  [Mass.] 
337;  Howard  v.  Wlllson,  1  Denio  [N.  Y.] 
181:    Dodge  V.  Colby,  108  N.  I.  445  [13  N.  j 


E.  7031;  Merriman  v.  McCormldc  C>.,  88 
Wis.  142  [56  N.  W.  743].  The  entire  cause 
of  action  was  local.  The  land  alleged  to 
have  been  trespassed  upon  being  in  West 
Virginia,  the  action  could  not  be  maintained 
In  Ohio.  The  Circuit  Court  of  the  United 
States,  sitting  In  Ohio,  bad  no  Jurisdiction 
of  the  cause  of  action,  and  for  this  reason, 
if  for  no  other,  rightly  ordered  the  case  to 
be  stricken  from  its  docket,  although  no 
question  of  Jurisdiction  had  been  made  by 
demurrer  or  plea."  Reference  to  that  case 
will  show  that  the  sole  object  of  the  action 
was  to  recover  the  value  of  the  timber  which 
it  was  alleged  bad  been  removed  and  con- 
verted, the  ownership  of  which  could  not 
be  proved  without  proving  title  to  the  real 
property  from  which  it  had  been  removed. 

The  writer  of  the  majority  opinion  has 
met  the  moot  case  made  by  the  complaint, 
but  has  wholly  misapplied  the  statute.  Sec- 
tion 8805,  Rem.  &  Bal.  Code.  Granting,  but 
not  admitting,  that  a  trespass  can  be  con- 
verted Into  a  tenancy  at  sufferance  at  the 
will  of  the  owner  of  real  property,  and  that 
the  laws  of  Idaho  are  the  same  as  the  law 
in  this  state,  appellant  is  In  no  position  to 
urge  that  theory,  for  she  voluntarily  aban- 
doned the  theory  of  contract  In  the  Idaho 
suit,  and  grounded  her  action  In  tort  It  is 
upon  that  Judgment  that  her  rights  now  de- 
pend. She  has  waived  the  benefit  of  the 
statute  If  it  be  applicable.  But  the  statute 
cannot  apply  In  any  event;  It  can  only  be 
invoked  where  there  is  no  assertion  of  title 
in  the  defendant,  or  the  facts  imply  the  re- 
lation of  landlord  and  tenant  Any  other 
construction  would  deprive  a  defendant  as 
the  majority  would  in  this  case,  of  the  de- 
fense of  title  altogether,  and  bind  him  by 
the  foreign  Judgment  which  was  admittedly 
introduced  to  show  title  and  not  to  estab- 
lish a  tenancy.  Tenancy  by  sufferance  Is 
not  an  elastic  cloak  to  be  thrown  over  every 
invasion  of  right  in  real  property,  but  from 
tbe  nature  of  the  term  Implies  a  contract 
relation  of  landlord  and  tenant  In  Meyer 
V.  Beyer,  43  Wash.  368,  86  Pac.  681,  a  some- 
what similar  question  was  noticed  by  this 
court.  "Appellants  urge  that  inasmuch  as 
Meyer  obtained  the  legal  title  and  respond- 
ent remained  In  possession  of  the  premises 
thereafter.  It  must  be  presumed  that  she 
did  80  with  his  permission,  and  that  she 
became,  by  operation  of  law,  a  tenant  by 
sufferance  whose  tenancy  appellants  could 
terminate  by  an  action  for  unlawful  de- 
tainer as  prosecuted  herein.  It  Is  possible, 
although  we  do  not  pass  upon  tbe  Question, 
that  this  contention  could  be  upheld  if  there 
were  no  claim  or  showing  of  ownership, 
right  or  equity  in  the  property  by  respond- 
ent"—Indicating  that  it  was  the  Idea  of  the 
court  at  that  time  that  a  tenancy  by  suffer- 
ance depended  upon  contract  express  or  im- 
plied, and  could  not  be  established  by  opera- 
tion of  law  from  mere  occupancy  under  a 
hostile  claim. 
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Section  8805  cannot  be  construed  as  It  bus 
been  by  the  majority  without  doing  violence 
to  other  sections  of  the  statute,  as  well  as 
its  own  terms.  Not  only  would  other  sec- 
tions, In  reference  to  the  law  of  ejectment, 
forcible  entry  and  detainer,  trespass,  and 
waste,  become  dead  letters,  but  the  measure 
of  damage  in  all  cases  would  be  the  reason- 
able rental  value  of  the  property.  For  the 
statute  does  not  make  its  favor  optional 
with  the  owner;  it  creates  a  legal  condition 
available  to  owner  and  tenant  alike,  In  that 
It  says,  "without  the  consent  of  the  owner," 
Implying  that  it  is  only  applicable  where 
the  possession  Is  an  Issue  and  the  ownership 
is  admitted.  Moreover,  the  intent  of  the 
statute  is  plain  when  viewed  in  the  light  of 
the  common-law  rule  which  It  obviously  in- 
tended to  supplement  with  a  remedy  un- 
known and  unavailing  in  the  common-law 
courts.  That  suit  will  not  lie  to  recover 
rent  from  a  tenant  at  sufferance  Is  so  famil- 
iar to  every  lawyer  as  to  be  platitudinous 
In  Its  character;  and  that  rent  can  only  be 
recovered  when  the  remedy  Is  sanctioned  by 
some  statute  is  equally  well  understood.  24 
Cyc.  1042;  18  Am.  &  Eng.  Ency.  Law,  180. 
Therefore  the  statute  was  enacted  to  cure 
an  omission  In  the  law,  and  is  not  sul  gen- 
eris, as  the  opinion  of  the  majority  would 
imply. 

The  case  of  State  ex  rel.  Scougale  v.  Su- 
perior Court,  55  Wash.  328,  104  Pac.  607,  133 
Am.  St  Rep.  1021,  and  other  Washington 
cases  not  noted  in  the  majority  opinion,  ore 
relied  on  by  appellant  It  will  require  no 
more  than  a  mere  reference  to  this  case  to 
show  that  it,  as  well  as  the  other  Washing- 
ton cases  cited  therein.  Is  In  line  with  that 
current  of  authority  holding  that  an  action 
brought  to  establish  a  trust,  whether  in 
real  or  personal  property.  Is  transitory.  This 
Jurisdiction  is  distinct  and  dependent  upon 
other  principles  not  necessary  to  notice  here. 
If  it  be  of  interest,  the  authorities  are^  col- 
lected and  may  be  found  in  22  Ency.  ^1.  & 
Pr.  p.  140. 

I  have  discussed  the  question  raised  by 
the  majority  opinion;  but  as  I  have  said, 
the  motion  for  a  nonsuit  included  failure 
of  proof  as  a  ground  for  dismissal.  Ttie 
Judgment  might  be  affirmed  on  that  ground 
alone.  The  judgment  of  the  Idaho  court  Is 
in  my  opinion  insufficient  to  prove  title  in 
appellant  Respondents  may  have  been  tres- 
passers at  the  time  it  was  rendered;  but  it 
does  not  follow  that  the  title  to  the  property 
was  then  or  is  now  in  appellant. 

An  apology  Is  due  for  the  Inordinate  length 
of  this  opinion;  but  I  feel  that  a  departure 
from  accepted  and  established  rules  of  law 
and  practice  should  not  be  made  by  this 
court  without  some  assurance  that  the  ques- 
tion has  been  fully  considered,  and  that  the 
departure  Is  deliberate. 


The  Judgment  of  the  lower  court  Is  In  ac- 
cord with,  not  only  the  weight  of  authority, 
but  all  authority,  and  should  be  affirmed. 

(61  Wash.  616) 

GRONNING  V.  ELLIOTT  BAY  MILL  & 

LUMBER  CO. 

(Supreme  Court  of  Washington.    Jan.  26, 1911.) 

1.  Evidence  (J  408*)— Pabol  Evidence— Rb- 

CEIPT. 

A  receipt,  which  acknowledges  payment  of 
a  specified  sum  on  a  particular  account,  bat 
which  does  not  purport  to  settle  any  differences 
between  the  parties,  nor  recite  that  the  pay- 
ment is  of  any  particular  account  or  for  any 
balance  due,  is  merely  prima  facie  evidence  <a 
the  receipt  of  the  money  on  the  day  named,  but 
is  not  conclusive  either  on  that  fact  nor  on  the 
fact  that  no  other  sura  is  due,  and  parol  evi- 
dence may  show  an  additional  sum  due. 

[EM.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  if  1829-1842;   Dec.  Dig.  |  408.*] 

2.  Sales  (§  87*)— CowxBACTft—BviDERCiB— Ad- 
missibility. 

On  the  issue  of  the  terms  of  a  contract  of 
sale,  evidence  of  the  market  price  at  the  place 
of  delivery  at  the  time  of  the  contract  is  ad- 
missible to  show  the  probability  or  improbabili- 
ty of  the  contentions  of  the  parties  as  to  what 
the  contract  actually  was;  but  evidence  of  a 
specific  sale,  not  made  in  the  open  itiarket  and 
tmder  ordinary  conditions,  is  in{idmis8ibie. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent 
Dig.  §  244;   Dec.  Dig.  S  87.*] 

3.  Sales  (i  87*)  — Action  fob  Pwoe  — Evi- 
dence—Admissibility. 

Where  a  buyer  contracted  to  buy  logs  with- 
out inspection,  and  agreed  to  pay  a  fixed  price 
for  the  several  grades  as  the  scaler  should  re- 
port them,  evidence  of  the  quality  of  the  logs 
delivered  was  inadmissible  in  an  action  for  the 
price  to  show  the  improbability  of  the  buyer's 
agreement  to  pay  for  the  logs  of  a  specified 
grade  the  prices  contended  for  by  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  244 ;   Dec.  Dig.  i  87.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;   Wilson  R.  Gay,  Judge. 

Action  by  Mons  Gronnlng  against  the  Elli- 
ott Bay  Mill  &  Lumber  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Blaine,  Tucker  &  Hyland  and  James  B. 
Kinne,  for  appellant  George  Olson  and  Ed- 
ward Judd,  for  resjiondent 

FULLERTON,  J.  The  respondent,  Mons 
Gronnlng,  entered  Into  a  contract  with  the 
appellant  Elliott  Bay  Mill  &  Lumber  Com- 
pany, by  the  terms  of  which  he  agreed  to 
sell  It  certain  sawlogs  then  owned  by  him 
located  near  Hoodsport  in  this  state.  The 
contract  was  made  In  Seattle,  at  the  office 
of  one  George  Olson,  then  acting  as  the  at- 
torney for  the  respondent.  At  that  time  the 
officers  of  the  appellant  had  not  seen  the 
logs,  but  agreed  to  take  them  at  the  then 
going  price  of  the  log  dealer's  assodatlou, 
less  a  certain  discount  It  Is  conceded  that 
the  association  at  that  time  divided  sawlogs 
Into  three  grades,  known  as  "No.  2,"  "mer- 


*For  other  cases  lea  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dix-  Key  No.  Series  &  Rep'r  Indexes 
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chantaMc,"  and  "clear,"  and  that  the  associa- 
tion price  for  the  several  grades  was  $6 
per  thousand  feet  for  No.  2,  $9  per  thousand 
feet  for  merchantable,  and  ?12  per  thousand 
feet  for  that  denominated  clear.  It  is  agreed 
also  that  the  logs  scaled  a  giren  quantity  of 
each  of  the  several  grades,  and  that  they 
were  duly  delivered  and  received  by  the  ap- 
pellant. The  dispute  that  gives  rise  to  this 
action  is  over  the  amount  of  the  discount 
that  was  agreed  to  be  allowed  from  the  as- 
sociation price.  The  respondent  contends 
that  the  discount  was  to  be  25  cents  on  each 
1,000  feet  of  logs  as  shown  by  the  scaler's 
report  of  quantities,  plus  2  per  centum  off 
for  cash;  while  the  appellant  contends  that 
the  discount  was  to  be  25  per  centum  off 
the  purchase  price  as  determined  by  the 
scaler's  estimates  of  quantities,  plus  2  per 
centum  off  for  cash,  or  a  total,  as  they  es- 
timate it,  of  27  per  centum  less  than  the 
price  would  have  been  had  there  been  no  dis- 
count from  the  association  price.  After  the 
logs  had  been  scaled  and  delivered,  the  ap- 
pellant made  a  statement  of  the  quantities 
and  price  in  each  grade,  deducted  from  the 
total  thereof  the  discount  as  contended  for 
by  It,  and  presented  the  statement  with  its 
notes  for  the  balance  to  Olson,  who  in  his 
capacity  as  respondent'6  representative  ac- 
cepted the  notes  and  receipted  the  statement. 
Some  day  or  two  later  the  respondent  dis- 
covered that  the  discount  deducted  was  not 
In  accord  with  his  understanding  of  the  con- 
tract, and  brought  the  present  action  to  re- 
cover the  difference  between  the  discount  as 
he  estimated  It  and  that  deducted  by  the 
appellant.  On  the  trial  the  Jury  returned 
a  verdict  in  his  favor,  and  Judgment  was  en- 
tered thereon  from  which  this  appeal  was 
taken. 

The  appellant  first  assigns  error  on  the 
rulings  of  the  court  allowing  the  respondent 
to  question  the  conclusions  of  the  receipt 
given  at  the  time  payment  for  the  logs  was 
made  on  grounds  other  than  fraud,  coercion, 
or  mutual  mistake.  The  argument  is  that 
the  receipt  constitutes  a  written  contract  be- 
tween the  parties,  conclusive  and  binding 
upon  them  until  set  aside  on  some  equitable 
ground  recognized  as  sufficient  to  avoid  the 
solemn  written  agreement  of  parties.  But 
the  appellant  mistakes  the  nature  of  this  re- 
ceipt. It  was  In  no  sense  an  agreement  be- 
tween the  parties.  It  did  not  purport  to  set- 
tle any  differences  between  them.  It  was  an 
acknowledgment  of  the  payment  of  a  given 
sum  of  money  on  a  particular  account,  noth- 
ing more.  It  did  not  even  recite  thajt  the 
payment  was  in  fact  of  any  particular  ac- 
count or  for  any  balance  due  from  the  one 
to  the  other.  WMle  It  was  prima  facie  evi- 
dence that  the  respondent  received  from  the 
appellant  on  the  day  named  a  given  sum  of 
money,  it  was  not  conclusive  evidence  even 
of  that  fact,  much  less  was  it  conclusive  evi- 
dence that  no  other  or  further  sum  was 
due.    The  effect  of  a  receipt  in  full  of  all 


claims  and  demands  arising  oit  account  of 
certain  dealings  between  the  parties  given  by 
one  party  to  another  is  discussed  by  this 
court  In  Allen  v.  Tacoma  Mill  Company,  18 
Wash.  216,  51  Pac.  372.  In  that  case  we  held 
that  even  such  a  receipt  could  be  explained 
by  parol  evidence ;  this  language  being  used : 
"It  Is  the  contention  of  the  appellant  that 
the  exhibit  introduced  constituted  a  con- 
tract; that,  the  execution  of  it  being  estab- 
lished, its  construction  became  a  question  for 
the  court ;  and  that  it  was  not  attacked  up- 
on any  ground  recognized  by  the  law  as  suf- 
ficient to  set  it  aside.  We  think  counsel 
are  mistaken  as  to  the  character  of  the  in- 
strument. In  our  opinion  it  Is  a  mere  re- 
ceipt, and,  as  such,  parol  evidence  was  ad- 
missible to  explain  Its  provisions.  •  •  •  • 
For  a  receipt  is  not  evidence  of  a  contract, 
but  of  payment,  and  it  has  always  been  per- 
mitted to  show  that  something  short  of  the 
actual  terms  of  the  receipt  was  Intended ;  It 
being  conclusive  only  as  to  the  amount  of 
money  paid,  and  not  even  for  that,  provided 
any  mistake  can  be  shown  to  have  taken 
place  In  the  adjustment  between  the  parties.* 
Staekpole  v.  Arnold,  11  Mass.  27,  6  Am.  Dec. 
150.  See.  also.  Brooks  v.  White,  2  Mete 
[Mass.]  283,  37  Am.  Dec.  95;  Bridge  v. 
Gray,  14  Pick.  [Mass.J  55,  25  Am.  Dec.  358; 
Shotwell  T.  Ilamblln,  23  Miss.  156,  55  Am. 
Dec.  83.  The  rule  that  permits  receipts  to 
be  explained  or  even  contradicted  bj?  parol 
evidence  in  no  wise  conflicts  with  the  rule 
upon  which  appellant's  contention  is  based, 
viz.,  that  oral  testimony  Is  not  admlRsible 
to  vary  or  contradict  a  written  contract" 

The  appellant  argues,  however,  that  this 
case  was  modified  by  the  later  case  of  Sher- 
man V.  Sweeny,  29  Wash.  321,  69  Pnc.  1117. 
But  in  that  case  the  so-called  receipt  was  a 
part  of  a  contract  of  settlement  between  the 
parties,  entered  Into  for  the  purpose  of  ad- 
justing the  differences  between  them  grow- 
ing out  of  a  sale  of  a  mine,  and  the  receipt 
could  not  be  set  aside  .without  In  effect  va- 
cating the  contract  of  settlement  It  Is  not 
so  In  the  case  at  bar.  Here  there  was  no 
special  contract  of  settlement 

The  court  admitted  evidence  tending  to 
show  the  market  value  of  logs  at  the  time  of 
the  sale  as  compared  with  the  association 
price,  and  the  cost  of  towing  them  from  the 
place  of  delivery  to  the  appellant's  sawmill 
at  Seattle,  on  the  theory  that  these  facts 
tended  to  show  the  reasonableness  of  the 
several  contentions  of  the  parties,  and  the 
probability  that  a  person  would  enter  Into 
such  a  contract  as  the  parties  severally 
contended  was  entered  Into  in  this  Instance. 
Evidence  of  this  character  was  allowed  to  go 
to  the  Jury  without  objection;  in  fact  evi- 
dence bearing  thereon  was  tendered  by  each 
of  the  parties.  The  appellant,  however,  of- 
fered to  show  the  price  paid  for  a  specific 
boom  of  logs  purchased  by  it  some  few  days 
before  the  contract  was  entered  into  with 
the  respondent    This  evidence  the  court  ex- 
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duded,  we  tblnk,  correctly.  Evidence  of  the 
market  price  of  logs  at  the  place  of  de- 
livery at  the  time  the  contract  was  entered 
Into  was  admissible  as  tending  to  show  the 
probability  or  Improbability  of  the  several 
contentions  of  the  parties  as  to  what  the 
contract  actually  was ;  but  a  specific  sale 
would  throw  but  little,  if  any,  light  upon  the 
question.  The  market  value  of  logs  at  that 
time  was  the  only  material  question,  and  a 
single  sale,  unless  it  be  made  in  open  mar- 
ket and  under  the  ordinary  conditions,  af- 
fords no  evidence  of  market  value.  Whether 
or  not  the  sale  was  so  made  was  not  shown. 

The  court  refused  to  admit  evidence  tend- 
ing to  show  the  quality  of  the  logs  delivered 
under  the  contract,  which  also  is  assigned  as 
error.  The  purpose  of  the  evidence  was,  as 
counsel  state,  to  show  the  Improbability  of 
the  appellant's  contracting  to  pay  for  logs 
of  this  grade  the  prices  contended  for  by  the 
respondent.  But  the  contract  was  made  be- 
fore the  api)etlant  had  inspected  the  logs;  it 
agreeing  to  pay  a  fixed  price  for  the  several 
grades  as  the  scaler  should  report  them.  It 
would  hardly  seem,  therefore,  that  the  quali- 
ty of  the  logs  could  in  any  manner  have  af- 
fected the  contract 

The  other  assignments  of  error  are  but 
dlflTerent  forms  of  the  assignments  already 
noticed,  and  need  no  separate  consideration. 

The  Judgment  is  affirmed. 

RUDKIN,  GOSE,  PARKER,  and  MOUNT, 
JJ.,  concur. 


(62  Wash.  1) 

MTHRA  V.  CHICAGO,  M.  &  P.  S.  RT.  CO. 

(Supreme  Court  of  Washington.     Jan.  28, 
1911.) 

L  Masteb  and  Sbsvant  ({  280*)— Iitjitbieb 

TO   SEBVANI^ASSUIfPTION    OF  RISK— NEau- 
OKNCE. 

Id  an  action  by  a  railroad  brakeman  for 
injuries  sastained  while  gignaling  the  engineer, 
caused  by  slipping  and  falling  between  a  car 
and  the  tender  on  account  of  a  defective  car,  ev- 
idence held  sufficient  to  show  that  the  company 
on  complaint  by  the  plaintiff  promised  to  fur- 
nish a  better  car. 

[EU.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  I  280.») 

2.  Master  and  Servant  (§  280*)— Injitbieb  to 
Skbvant— AssuiurnoN  of  Risk— E>vidence. 
In  an  action  by  a  brakeman  for  injuries 
caused  by  falling  between  a  defective  car  and 
the  tender,  eridencp  held  sufficient  to  show  that 
the  promise  to  fomish  a  better  car  was  made 
by  an  authorized  agent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec..  Dig.  {  2S0.*] 

8.  Master  and  Servant  ({  288*) — Injubt  to 
Servant. 

Where  a  brakeman  testified  in  an  action 
against  a  railroad  for  injuries  caused  by  fallins; 
between  a  car  and  tender  that  he  was  appre- 
hensive in  attempting  to  signal  from  the  ena  of 
the  car,  and  that  he  relied  upon  the  promise  to 
substitute  another  car,  the  question  of  notice  of 


defects  and  promise  to  remedy  Qiem  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  10C8-1088;  Dec  Dig.  | 
288.*] 

4.  Master  and  Servant  (f  221*)- Assuvp- 
TioN  OF  Risk— Notice  of  Defects— Prom- 
ise to  Remedy. 

A  servant  need  not  state  in  exact  words 
that  he  apprehended  danger  to  himself  from  the 
defects  complained  of,  nor  expressly  state  that 
he  will  leave  the  service  unless  the  defect  be 
remedied,  but  it  is  sufficient  if  it  can  be  fairly 
inferred  that  the  servant  complained  on  his 
own  account,  and  that  he  was  induced  to  re- 
main in  the  service  by  reason  of  the  promise. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent   Dig.  §§  638-647;    Dec.  Dig.  | 

5.  Corporations  (J  399*)  —  Representation 
BT  Agents— Power  of  Agents. 

A  corporation  can  act  only  through  its 
agents,  and  they  must  be  held  to  have  such  pow- 
er as  inheres  in  the  duties  they  are  assigned  to 
perform, 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent,   Dig.   i{   1588,   1602-lClO;    Dec    Dig.   | 

C,  Master  and  Servant  (J  286*)— Safe  Ap- 
pliances, 

Whether  a  car  was  reasonably  safe  for  a 

brakeman  to  give  signals  from  held,  under  the 

evidence,  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant  Dec.  Dig.  i  286.*] 

7.  Master  and  Servant  (|  289*)- Injuries 
to  Servant — Contbibutort  Negligence, 

Where  a  brakeman  stepped  on  a  drawhead 
or  coupler  between  cars  and  there  was  evidence 
that  it  was  safer  to  step  on  the  grabiron,  but  he 
testified  that  he  could  get  a  better  foothold  on 
the  coupler,  the  question  of  contributory  negli- 
gence was  for  the  jury. 

[^,  Note,— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i§  1089-1132;  Dec  Dig.  { 
280.*J 

8.  Master  and  Servant  {§  289*)— Inxubiis 
TO  Servant— Question  fob  Jury. 

Where  the  evidence  was  conflicting  whether 
it  was  safer  for  the  brakeman  to  signal  the  en- 
gineer from  windows  of  a  certain  car,  it  was 
tor  the  jury  to  say  whether  the  brakeman  was 
negligent  In  not  signaling  from  the  windows, 

[Ed,  Note,— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !{  1089-1132 ;  Dec  Dig.  i 
280.*] 

9.  Evidence  (J  648*)— Expert  Testimont. 

Physicians  who  examined  plaintiff  at  the 
request  of  counsel  to  ascertain  his  condition, 
and  not  for  treating  him,  may  testify  as  to  the 
condition  found  based  on  subjective  symptoms, 
including  involuntary  expressions  of  present 
pain  and  suffering,  where  all  statements  made 
to  them  by  the  plaintiff  and  all  acts  of  his, 
which  were  within  the  control  of  his  will  power! 
were  excluded  from  consideration. 

[EH.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig,  {  2305 ;   Dec  Dig.  |  548,*] 

to.  Trial  ({  296*)— Instbuctionb— Injtibies 
TO  Servant. 

In  a  brakeman's  action  for  personal  inju- 
ries against  a  railroad  company,  an  instructioD 
that  if  the  jury  found  for  the  plaintiff,  the 
verdict  should  be  for  such  sum  as  to  fully  and 
fairly  compensate  the  plaintiff  as  shown  by  the 
evidence,  even  though  the  amount  is  for  a 
large  sum  of  money,"  was  not  prejudicial,  where 
the  court  instructed  the  jury  that  the  damages 
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could  not  b«  awarded  in  excess  of  the  sum 
claimed. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  705-718;   Dec.  Dig.  i  296.*] 

11.  Damages  (5  1*)— Natdhk  and  Thbort. 
Damages  in  general  legal  acceptation  means 

compensation  for  the  loss  incurred  or  the  in- 
jury sustained  in  the  given  case. 

IBd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  1 ;   Dec.  Dig.  ^  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1812-1820;  vol.  8,  pp.  7C25,  7026.] 

12.  Trial  (1 252*)— Iwjubiks  to  Servart— In- 
btbuctions— applicfabilitt  to  evidence. 

In  an  action  by  a  brakeman  against  a  rail- 
road for  injuries,  an  instruction  that,  "if  you 
find  from  the  evidence  that  the  plaintiff  was 
a  trainman  of  experience  and  in  line  for  promo- 
tion, you  have  a  right  to  consider  these  facts  in 
awarding  the  damnges  to  him  if  you  find  in 
his  favor,"  was  properly  given,  where  plaintiff 
showed, that  he  was  promised  a  position  as  con- 
ductor in  his  turn  after  one  or  two  others  were 
provided  for. 

[Bd.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  i  252.*] 

13.  Trial  (f  295*)— Instructions  to  Jobt. 

If  the  instructions  as  a  whole  fairly  and 
correctly  state  the  law  of  the  case,  there  is  no 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  it  70»-717;  Dec  Dig.  §  205.*] 

14.  Dauaoes  ({  132*)— Personal  Injuries- 
Excessive  Dauaoes. 

In  an  action  for  injuries  to  a  brakeman, 
he  showed  that  be  was  41  years  old,  with  a 
life  expectancy  of  over  27  years.  His  earn- 
ings as  a  bnikeman  were  from  $80  to  $90 
monthly,  and  as  a  conductor,  in  which  capacity 
be  bad  served  and  to  which  place  he  was  prom- 
ised early  advancement,  bis  earning  were  $100 
to  $120  a  month.  His  sexual  vigor  was  im- 
paired, his  capacity  for  manual  labor  was  de- 
stroyed, and  his  body  was  permanently  drawn 
to  one  side.  Held,  that  a  verdict  of  $11,250 
was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {{  372-385 ;   Dec.  Dig.  {  132.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;    John  F.  Main,  Judge. 

Action  by  Michael  Mybra  against  tbe  Chi- 
cago, Milwaukee  &  Puget  Sound  Railway 
Company.  From  a  judgment  for  plalntllT, 
defendant  appeals.    AflBrmed. 

H.  H.  Field  and  Geo.  W.  Korte,  for  appel- 
lant   Arthur  E.  Grlffln,  for  respondent 

GOSE,  J.  Tbe  plaintiff  brought  this  action 
to  recover  damages  for  personal  injuries  sus- 
tained while  In  the  service  of  tbe  defendant 
This  appeal  is  prosecuted'  from  a  verdict  and 
Judgment  In  plaintiff's  favor. 

The  essential  facts  are  that  the  respondent, 
who  had  bad  about  15  years'  experience  as 
a  railway  brakeman  and  about  5  years'  ex- 
perience as  a  railway  conductor,  sustained  a 
serious  injury  on  tbe  7th  day  of  December, 
1008.  At  that  time  he  had  been  employed  by 
the  appellant  as  a  brakeman  for  some  four 
or  five  weeks.  He  was  injured  by  falling, 
or  being  thrown,  from  a  car  while  attempting 
to  give  the  engineer  a  stop  signal.  The  train 
•irew   consisted   of   the  conductor,   engineer. 


fireman,  and  one  brakeman  beside  the  re- 
spondent They  were  engaged  in  hauling  ma- 
terial from  Seattle  to  the  Puyallup  river  for 
the  construction  of  a  bridge  at  the  latter 
point  -The  road  was  being  used  for  con- 
structlon  work  only.  Flat  cars  were  used  for 
carrying  the  material.  When  the  accident 
occurred,  the  fiat  cars  had  been  detached, 
and  the  train,  consisting  of  the  engine  and 
one  box  car,  was  returning  to  Sumner  for 
the  night  The  accident  happened  near  the 
end  of  a  long  trestle,  and  on  a  descending 
grade  of  about  1  per  cent  The  box  car  was 
in  front  of  the  engine.  The  train  was  near 
tbe  switch,  and  tbe  respondent  bad  been  told 
by  the  conductor  to  give  the  stop  signal  at 
that  point  so  that  the  car  could  be  switched 
and  transferred  to  the  rear  of  the  engine. 
Tbe  car  had  two  or  three  side  windows,  and 
a  door  upon  each  side  and  in  both  ends.  The 
side  doors  had  been  closed  by  nailing  1  by 
12  boards  across  them.  Tbe  evidence  is  con- 
fiicting  as  to  whether  the  windows  were 
closed.  There  was  no  platform  or  railing 
upon  either  end  of  tbe  car.  At  both  ends 
of  the  car  there  was  a  door  sill  six  or  eight 
Inches  in  widttL  The  respondent  testified 
that  preparatory  to  giving  tbe  signal  be 
stepped  to  tbe  front  end  of  the  car  with  a 
lantern  upon  his  right  arm,  took  bold  of  the 
door  casing,  put  tbe  left  foot  upon  the  draw- 
bead  or  coupler,  which  was  some  four  or  six 
inches  below  tbe  door  sill,  took  hold  of  tbe 
grabiron  to  the  right,  placed  his  right  foot 
upon  tbe  lower  grabiron,  and  that,  in  swing- 
ing around  toward  the  car,  his  foot  slipped 
from  tbe  grabiron  or  climber,  and  be  was 
thrown  beneath  tbe  car,  and  crushed  and 
mangled  by  the  tender  to  the  engine.  Tbe 
box  car  bad  been  in  use  three  or  four  weeks 
at  the  time  of  the  accident,  and  the  respond- 
ent was  familiar  with  its  deficiencies.  It 
bad  been  furnished  originally  as  a  sleeping 
car. 

He  bases  bis  right  to  recover  upon  an  al- 
leged promise  to  substitute  a  better  car. 
Tbe  appellant  upon  this  branch  of  tbe  case 
makes  two  principal '  contentions:  (1)  It  as- 
serts that  the  evidence  does  not  tend  to  show 
tbe  essential  elements  of  a  complaint  and  a 
promise;  and  (2)  that  tbe  promise,  If  any, 
was  not  made  by  ohe  having  authority  to 
represent  it  in  that  behalf.  Tbe  court  in- 
structed tbe  Jury:  "You  are  instructed  that, 
before  the  plaintiff  can  avail  himself  of  any 
promise  In  respect  to  the  said  car  claimed  by 
him  to  have  been  made  by  tbe  defendant,  he 
must  prove  by  a  fair  preponderance  of  tbe 
evidence  that  said  car  was  defective  and  un- 
safe for  the  purposes  for  which  it  was  being 
used;  that  the  plaintiff  objected  to  tbe  tise 
of  said  car  and  complained  to  the  defendant 
that  his  personal  safety  was  in  imminent 
danger;  that,  in  pursuance  of  said  com- 
plaint the  defendant  promised  plaintiff  to 
substitute  said  car  with  a  safer  car;    that 
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plaintiff  relied  upon  said  promise ;  and  that 
said  promise  was  made  by  an  autborlzed 
agent  of  said  company."  The  respondent  fur- 
ther testified  that  a  short  time  after  ht 
entered  the  service  of  the  appellant  he  bad 
a  conversation  with  a  Mr.  Osgood,  Its  ter- 
minal engineer,  in  which  the  respondent  sug- 
gested to  him  that  the  boards  should  be  re- 
moved from  the  side  doors  so  that  they  could 
be  opened,  and  "that  would  give  us  a  chance 
to  stay  there  and  give  signals,  and  also  to 
get  out  If  It  was  necessary" ;  that  the  latter 
replied  that  the  appellant's  use  of  the  car 
was  only  temporary ;  that  It  did  not  belong 
to  it,  but  that  "we  will  hold  out  the  first 
box  car,"  or  that  "we  [meaning  the  crew] 
conld  hold  out  the  first  small  box  car — If 
we  saw  any  small  box  car  come  to  the  coast 
— hold  It  out  and  they  would  fix  It  up  for  a 
caboose;"  that  he  said,  "We  will  fix  It  up." 
Upon  cross-examination  the  witness  further 
stated  that  Osgood,  the  conductor,  and  him- 
self, were  In  the  car  when  the  conversation 
took  place,  and  that  "they  were  talking 
about  how  the  car  was  there  and  such  like." 
We  have  somewhat  hesitatingly  reach- 
ed the  conclusion  that  the  complaint  and 
the  promise  fulfill  the  requirements  of  the 
law  as  defined  in  the  instruction.  It  Is 
obvious  from  what  has  been  said  that  the 
car  when  in  motion  was  not  a  safe  place  for 
giving  signals.  The  conversation  occurred  in 
the  car  between  two  men  experienced.  In  rail- 
roading. They  both  knew  that  the  car  had 
neither  platform  nor  brakes.  Osgood  knew 
that  the  brakeman  was  the  signal  man,  and 
that  the  giving  of  signals  from  either  end  of 
the  car  when  the  car  was  In  motion  was  dan- 
gerous. When  the  respondent  said  to  him 
that  the  removal  of  the  boards  and  the  open- 
ing of  the  door  "would  give  us  a  chance  to 
stay  there  and  give  signals  and  also  to  get 
out  If  It  was  necessary,"  he  knew  that  the 
complaint  had  reference  to  the  hazard  In- 
curred by  the  brakeman  in  giving  signals. 
The  complaint  was  made  on  behalf  of  him- 
self and  the  other  brakemen.  It  is  said  that 
he  did  not  point  out  the  particular  peril  to 
be  avoided.  The  jury,  however,  was  war- 
ranted in  inferring  that  this  was  known  to 
Osgood.  They  were  talking  about  a  car  the 
defects  of  which  were  well  known  to  them. 
The  jury  had  a  right  to  infer  that  the  con- 
versation was  not  altogether  without  pur- 
pose. That  which  may  be  reasonably  Infer- 
red from  a  fact  stated  Is  as  legitimate  evi- 
dence as  the  statement  itself.  The  respond- 
ent testified  that  he  was  apprehensive  of  at- 
tempting to  signal  from  the  ends  of  the  car, 
and  that  he  relied  upon  the  promise  to  sub- 
stitute another  car.  We  said,  in  Alklre  v. 
Myers  Lumber  Co.,  57  Wash.  300,  106  Pac. 
915,  <iuotlng  from  1  Labatt,  Master  &  Serv- 
ant, {  421:  "•  *  •  It  is  not  necessary 
that  the  servant  shall  state  in  exact  words 
that  he  apprehends  danger  to  himself  by  rea- 
son of  the  defects,  nor  need  there  be  a 
formal  notification  that  he  will  leave  the 


service  unless  the  defect  be  removed  or  rem- 
edied. It  is  sufficient  If,  from  the  circum- 
stances of  the  case.  It  can  be  fairly  Inferred 
that  the  servant  Is  complaining  on  his  own 
account,  and  that  he  was  Induced  to  continue 
in  the  service  by  reason  of  the  promise.  It 
is  ordinarily  for  the  Jury  to  say  whether  the 
servant's  reliance  on  the  promise  by  the  mas- 
ter Induced  him  to  continue  work."  The  true 
criterion  Is  aptly  stated  In  Thorpe  v.  Mis- 
souri Pacific  Ry.  Co.,  89  Mo.  650,  2  S.  W.  3, 

58  Am.  Rep.  120,  as  follows:  "The  dependent 
position  of  servants  generally  makes  it  rea- 
sonable to  bold  any  notice  on  their  part 
sufficient  however  timid  and  hesitating,  so 
long  as  it  plainly  conveys  to  the  master  the 
idea  that  a  defect  exists,  and  that  they  de- 
sire Its  removal;  that  the  real  question  to 
be  determined  in  each  case  Is  whether,  under 
all  the  circumstances,  the  master  had  a 
right  to  believe,  and  did  believe,  that  the 
servant  intended  to  waive  his  objections  to 
the  unfitness  of  bis  fellow  servant,  or  the 
defect  In  tbe  materials  provided  for  the 
work."  See,  also,  Rothenberger  v.  North- 
western Consol.  Milling  Co.,  57  Minn.  461, 

59  N.  W.  531 ;  Gulf,  C.  &  S.  P.  Ry.  v.  Don- 
nelly,  70  Tex.  371,  8  S.  W.  52,  8  Am.  St 
Rep.  608 ;  Anderson  v.  Seroplan,  147  Cal.  201, 
81  Pac.  521.  In  the  Rothenberger  Case  It 
was  said  that  these  are  questions  of  fact 
rather  than  of  law,  and  consequently  for  the 
Jury,  "at  least  If  not  entirely  free  from 
doubt."  A  review  of  the  cases  cited  by  the 
appellant  would  not  be  profitable.  Suffice  It 
to  say  that  they  are  either  based  upon  facts 
essentially  different  from  the  facts  in  this 
case  or  announce  a  principle  at  variance  with 
the  view  adopted  by  this  court  in  tbe  Alklre 
Case. 

The  court  Instructed  tbe  Jury  that  the  re- 
spondent must  prove  by  a  preponderance  of 
tbe  evidence  that  the  promise  was  made  by 
an  authorized  agent  of  tbe  appellant.  It  Is 
stoutly  urged  that  be  failed  to  sustain  this 
burden.  The  weight  of  the  evidence  was,  of 
course,  for  the  jury.  The  only  question  for 
us  to  determine  Is  whether  tbere  Is  competent 
evidence  to  support  the  verdict  In  this  par- 
ticular. Upon  this  phase  of  the  case  we  are 
free  from  doubt  It  is  shown  that  Osgood 
was  styled  a  terminal  engineer.  However, 
be  had  charge  of  the  material  yards,  the  load- 
ing of  the  cars,  and  directed  the  conductor  of 
the  train  when  and  where  he  should  take 
the  material.  The  conductor  looked  to  him 
for  directions,  and  he  was  regarded  by  the 
entire  crew  as  the  officer  in  charge  of  the 
train,  iloreover,  it  was  upon  the  application 
of  the  conductor  to  him  that  the  particular 
car  was  furnished  at  an  earlier  date.  Os- 
good says  that  he  acted  only  as  an  inter- 
mediary. However  this  may  be,  be  got  re- 
sults. He  says,  further,  that  the  superin- 
tendent and  trainmaster  controlled  the.  dis- 
tribution of  the  cars.  Tbe  superintendent 
says  that  the  tra:inmaster  furnished  the  car 
from  which  the  respondent  fell.    The  train- 
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master  testified  that  be  did  not  bare  author- 
ity to  secure  a  coupler  for  use  as  evidence. 
It  Is  significant  that  the  conductor  mall^ 
notice  of  the  accident  to  Osgood.  As  we  said 
in  Staats  v.  Pioneer  Ins.  Ass'n,  55  Wash.  51, 
104  Pac.  185:  "A  corporation  can  act  only 
through  its  agents,  and  they  must  be  held  to 
have  such  power  as  Inheres  In  the  duties 
they  are  assigned  to  perform."  We  think 
that  the  jury  were  warranted  in  concluding 
that  Osgood's  agreement  to  furnish  a  better 
car  was  a  mere  Incident  to  the  general  work 
in  which  he  was  engaged.  Haggard  v.  City 
of  Seattle,  112  Pac.  503. 

It  is  also  urged  that  the  facts  show  that 
the  car  was  reasonably  safe  for  the  use  to 
which  it  was  put,  that  like  cars  are  ordinari- 
ly used  for  construction  work,  and  that  the 
promise  to  substitute  a  safer  car  cannot  be 
made  the  basis  of  an  action  for  damages.  It 
may  be  snid  in  answer  to  this  contention  that 
it  cannot  be  ruled  as  a  matter  of  law  that  the 
car  was  reasonably  safe,  and  that  there  is 
competent  evidence  that  cabooses  with  end 
platforms  and  railings  or  cars  with  side 
doors  and  ladders  are  commonly  used  in  con- 
struction work. 

It  is  said,  also,  that  the  respondent  was 
guilty  of  contributory  negligence  In  stepping 
upon  the  coupler  or  drawhead.  There  is  evl- 
dence  that  the  safer  and  better  way  would 
have  been  to  have  stepped  upon  the  grablrons 
only.  However,  the  respondent  testified  that 
the  coupler  gave  him  a  firmer  and  safer  foot- 
hold, and  in  this  respect  he  is  corroborated 
by  other  witnesses.  The  question  of  contrib- 
utory negligence  in  this  respect  was  there- 
fore for  the  Jury. 

It  Is  also  contended  that  the  respondent 
could  have  given  signals  from  the  windows 
or  the  other  end  of  the  car  without  incurring 
danger.  There  Is  evidence,  however,  tending 
to  show,  that  giving  a  signal  from  the  end  of 
the  car  next  the  engine  would  have  been 
attended  with  greater  danger  than  the  meth- 
od pursued.  It  is  said,  however,  that  the 
photographs  In  the  record  disprove  such  evi- 
dence. There  is  abundant  evidence  that,  to 
have  signaled  in  that  way,  be  would  have 
been  required  to  expose  his  body  between 
the  car  and  the  moving  engine,  holding  to 
the  door  casing  with  one  arm  and  signaling 
with  the  other.  Whether  such  method  was 
safe  and  proper  was  under  all  the  evidence 
a  question  for  the  consideration  of  the  Jury. 
Nor  can  we  rule  as  a  matter  of  law  that  he 
should  have  signaled  from  the  windows.  The 
evidence  leaves  It  doubtful  whether  the  win- 
dows could  have  been  opened.  Moreover, 
there  Is  competent  evidence  tending  to  show 
that  signals  are  not  given  from  car  windows. 

Certain  physicians,  who  examined  the  re- 
spondent at  the  request  of  his  counsel  for 
the  purpose  of  ascertaining  his  condition, 
and  not  for  the  purpose  of  treating  him,  tes- 
tified to  the  condition  which  they"  found. 
They  admitted  that  their  opinions  were  bas- 
ed upon  both  subjective  and  objective  symp- 


toms, as  tested  by  their  experience  and  ob- 
servation. They  were  not,  however,  permit- 
ted to  testify  either  as  to  the,  statements 
made  to  them  by  the  respondent  or  as  to  any 
of  his  acts  within  the  control  of  his  will 
power.  It  is  Insisted  that  it  was  error  to 
permit  them  to  express  an  opinion  obtained 
from  subjective  symptoms.  Chesapeake  & 
O.  Ry.  Co.  V.  Wiley,  134  Ky.  461,  121  S.  W. 
402,  and  Etzkom  v.  City,  142  Iowa,  107,  120 
N.  W.  638,  are  cited.  In  the  WUey  Case  the 
physicians  who  examined  the  injured  party, 
not  for  the  purpose  of  treatment  or  advice, 
were  permitted  to  state  in  detail  the  symp- 
toms which  he  described.  They  also  testified 
that  their  Information  was  based  upon  his 
statements  of  his  symptoms.  It  was  held 
that  his  statements  made  under  such  condi- 
tions were  self-serving, '  hearsay,  and  inad- 
missible, and  that  opinion  evidence  founded 
upon  such  basis  should  have  been  excluded. 
In  the  E]tzkorn  Case  a  witness  was  permitted 
to  state  that  the  injured  party  said  to  her 
that  "her  limbs  hurt  her.  Her  side  hurt 
her.  She  felt  dizzy."  This  was  held  to  be 
hearsay  and  Inadmissible.  In  both  these  cas- 
es, however.  It  is  said  that  a  witness  may 
testify  to  involuntary  declarations,  expres- 
sive of  present  pain  and  suffering,  made 
within  his  bearing. 

The  court  instructed  the  Jury:  "It  yon 
find  from  a  fair  preponderance  of  the  evi- 
dence that  the  plaintiff  is  entitled  to  a  ver- 
dict against  the  defendant,  your  verdict 
should  be  for  such  a  sum  as  will  fully  and 
fairly  compensate  the  plaintiff  for  the  In- 
juries received,  as  alleged,  in  his  complaint 
and  shown  by  the  evidence)  even  though  the 
amount  Is  for  a  large  sum  of  money."  The 
point  is  pressed  that  the  phrase  "even  though 
the  amount  is  for  a  large  sum"  worked  prej- 
udice to  the  appellant  It  is  said  that  "it 
is  the  instruction  of  an  advocate,  and  not 
of  a  judge."  Under  our  practice,  the  plead- 
ings are  sent  to  the  jury  room.  The  com- 
plaint alleges  damages  in  the  sum  of  $24,750. 
The  court  had  instructed  the  jury  that  dam- 
ages could  not  be  awarded  in  excess  of  that 
sum.  While  the  expression  was  not  a  happy 
one  and  its  use  In  such  cases  is  not  to  be 
commended,  we  cannot  think  it  was  preju- 
dicial. "Damages,"  In  general  legal  accepta- 
tion, means  compensation  for  the  loss  In- 
curred or  the  Injury  sustained  In  the  given 
case.  This  is  ordinarily  true,  whether  that 
loss  or  injury  be  large  or  small,  and  an  in- 
struction of  this  kind  would  be  correct 

The  court  also  Instructed  the  Jury:  "If 
you  should  find  from  the  evidence  that  the 
plaintiff  was  a  trainman  of  experience  and 
in  line  for  promotion,  you  have  a  right  to 
consider  these  facts  In  determining  the 
amount  of  damages  to  be  awarded  to  blm 
if  you  find  in  his  favor."  In  criticlBm  of 
this  instruction.  It  Is  argued  that  promotion 
is  dependent  upon  ao  many  and  varied  con- 
tingencies that  It  left  the  Jury  to  wander  In 
the  field  of  conjecture  and  speculation.    The 
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festtmony  on  this  qnesUon,  admitted  without 
objection,  was  as  follows:  "Q.  What  posi- 
tion did  you  hold  with  the  Columbia  &  Puget 
Sound  in  regard  to  being  in  line  for  promo- 
tion? A.  When  I  came  back  from  the  North, 
I  got  back  as  brakeiuan  and  was  told  that 
I  would  get  the  first  train  they  bad  a  chance 
to  give  nie.  I  would  get  the  run  when  my 
turn  came.  Q.  What  did  you  know  as  to 
whether  or  not  there  were  others  ahead  of 
you  in  service  entitled  to  promotion  before 
you  were  upon  the  Columbia  &  Puget  Sound? 
A.  I  belier«  there  was  one  or  two  men  ahead 
of  me  that  I  had  to  wait  for."  In  Rich- 
mond, etc.,  R.  Co.  V.  Eaiiott.  149  U.  8.  266, 
13  Sup.  Ct.  837,  37  U  Ed.  728,  cited  by  the 
appellant,  the  plaintiff  was  permitted  to  give 
evidence  in  respect  to  wtiat  he  thought  as 
to  the  probability  of  his  promotion  and  a 
consequent  increase  of  wages  to  4  stated 
amount.  In  condemning  that  character  of 
testimony  as  creating  a  problematical  and 
uncertain  basis  for  damages,  it  was  said: 
"Of  course,  there  are  possibilities  and  prob- 
abilities before  every  person,  particularly  a 
young  man,  and  a  jury  in  estimating  the 
damages  sustained  will  doubtless  always  give 
weight  to  those  general  probabilities,  as  well 
as  to  those  springing  from  any  peculiar  ca- 
pacities or  faculties."  We  do  not  think 
there  was  any  error  in  the  instruction. 

There  are  many  other  criticisms  of  the 
court's  instructions  which  we  cannot  discuss 
without  an  undue  extension  of  the  opinion. 
Suffice  it  to  say  that  they  are  technical,  and 
merely  attack  the  phraseology  of  the  whole 
or  some  part  of  a  particular  Instruction.  We 
have  repeatedly  held  that,  if  the  instructions 
as  a  whole  fairly  and  correctly  state  the  law 
of  the  case,  there  is  no  error.  The  instruc- 
tions cover  some  23  typewritten  pages.  It 
follows  that  there  are  needless  repetitions 
and  minor  Inaccuracies.  The  issues  in  cases 
of  this  character  are  usually  few  and  simple, 
and  It  would  seem  that  the  Jury  would  have 
a  better  understanding  of  the  law  of  the  case 
If  they  were  less  elaborately  Instructed. 

There  was  a  verdict  for  $11,250,  which  the 
trial  court  declined  to  reduce.  It  is  finally 
insisted  that  the  damages  awarded  are  ex- 
cessive. The  respondent  was  41  years  of 
age  and  robust  at  the  time  of  the  injury. 
His  life  expectancy  was  27.43  years.  His 
earnings  as  a  brakeman  were  from  $80  to 
$90  a  month.  As  a  conductor  he  had  earned 
$100  to  $120  a  month.  There  is  competent 
testimony  that  bis  sexual  vigor  is  impaired, 
and  that  he  will  never  be  able  to  perform 
manual  labor.  There  is  a  sharp  conflict  in 
the  evidence  as  to  bis  ability  to  work  at 
some  time  in  the  future.  Some  of  the  phy- 
sicians expressed  the  belief  that  there  will 
be  a  practical  recovery,  whilst  the  physicians 
who  testified  for  the  appellant  gave  it  as 
their  opinion  that  he  will  never  be  able  to 
work.     The  trial  began  more  than  a  year 


after  the  injury  occurred,  and  continued  for 
five  days.  The  respondent  at  all  times  sits 
and  walks  with  his  body  drawn  to  one  side. 
The  appellant  insists  that  the '  position  is 
simulated.  Both  the  jury  and  the  trial  court 
had  ample  opportunity  to  observe  him,  and  It 
Is  apparent  that  they  were  of  the  opinion 
that  his  body  was  out  of  alignment  and  his 
injury  most  serious. 

While  the  Judgment  is  large.  It  is  within 
the  evidence,  and  will  be  affirmed. 

RUDKIN,  PULLERTON,  MOUNT,  and 
PARKER,  JJ.,  concur. 

(62  Waah.  16) 
PE:ASE  et  al.  v.  CLAYTON  et  ux. 
(Supreme  Court  of  Washington.    Jan.  31,  1911.) 

1.  Appeal  and  Ebbob  (J  680*)  —  Record — 
Questions  Presented  fob  Review— Excep- 
tions—Demukbeb. 

An  assignment  of  error  that  the  trial  court 
overruled  a  demurrer  to  the  complaint  can- 
not be  reviewed  on  appeal,  where  the  record 
contains  no  such  demurrer. 

I  Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Uig.  H  2«SO-;J8S2;  Dec  Oig.  t 
680.*J 

Z  Appeal  and  Ebror  ({  274*)— BScceptions 
—  Scope  and  Effect— ITindinob  bt  the 
Court. 

Where  a  trial  court  makes  findings  of  fact 
and  conclusions  of  law  upon  which  judgment 
is  rendered,  exceptions  at  the  conclusion  there- 
of, *'to  all  of  which  the  defendants  except,  and 
their  exceptions  are  allowed,"  are  general  ex- 
ceptions, and  not  available  for  any  purpose, 
and  the  only  question  reviewable  on  appeal  is 
whether  the  findings  support  the  judgment. 

lEd.  Note.— For  other  cases,  see"  Appeal  and 
Error.  Dec.  Dig.  |  274.*J 

3.  Appeal  and  Error  (j  1010*)— Exceptions 
—Exception  to  the  judgment. 

Where  the  evidence  is  sufficient  to  sup- 
port the  findings  and  judgment,  exception  to 
the  judgment  will  be  overruled  on  appeal. 

fEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3979-3982;    Dec  Dig.  i 

4.  Appeal  and  Errob  (|  280*)— Tbial— Spe- 
cific Exceptions. 

Where  no  adequate  exceptions  are.  taken 
to  findings  of  the  trial  court,  alleged  errors 
in  the  admission  of  evidence  cannot  be  review- 
ed on  appeal;  the  findings  being  taken  ab  cor- 
rect and  justified  by  proper  evidence.    . 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §.  260.*] 

5.  Appeal  and  Error  (§  270*)— Exceptions 
—Motion  for  New  Trial, 

A  motion  for  new  trial,  based  upon  the 
records  and  evidence  taken  at  the  trial,  con- 
taining all  the  statutory  grounds,  but  pre- 
serving no  adequate  or  proper  exceptions,  is 
not  reviewable  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  !|  1609,  1610,  1759-1763; 
Dec  Dig.  i  270.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  J.  A.  Shackleford, 
Judge. 

Action  by  Ida  M.  Pease  and  another 
against  W.  E.  Clayton  and  wife.    From  a 
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Judgment  for  plaintiffs,  defendants  appeaL 
Aflarmed. 

K.  D.  Wilcox  and  Wesley  Lloyd,  for  ap- 
pellants.   R.  F.  Laffoon,  for  respondents. 

PER  CURIAM.  Respondente  brought  this 
action  to  recover  under  a  clause  In  a  build- 
ing contract  providing  for  recovery  against 
appellants  in  case  respondents  should  be 
compelled  to  pay  any  sum  in  "discharging 
any  lien  on  said  premises  made  obligatory 
in  consequence  of  said  contractors'  default." 
Issue  being  talcen  upon  the  complaint  alleg- 
ing payments  because  of  such  default,  trial 
was  had,  resulting  in  judgment  against  ap- 
pellants in  the  sum  of  $500,  from  which  they 
appeal. 

The  errors  assigned  are  the  overruling  of 
a  demurrer  to  the  complaint,  errors  in  the 
admission  of  evidence,  In  rendering  Judgment 
for  respondents,  and  in  denying  a  motion 
for  a  new  trial.  We  find  no  such  demurrer 
in  the  record,  and  hence  cannot  review  the 
complaint  upon  that  assignment  Upon  the 
trial  the  court  below  made  findings  of  fact 
and  conclusions  of  law,  upon  which  Judg- 
ment was  entered.  The  only  exception  ap- 
pearing to  these  findings  is  at  the  conclusion 
thereof,  "to  all  of  which  the  defendants  ex- 
cept, and  their  exceptions  are  allowed." 
These  are  general  exceptions,  and  it  has  been 
the  rule  of  this  court  ever  since  its  first  an- 
nouncement in  Hannegan  t.  Roth,  12  Wash. 
65,  40  Pac.  636,  that  such  exceptions  are  not 
available  for  any  purpose,  and  that  the  only 
question  reviewable  by  this  court  in  such 
cases  is.  Do  the  findings  support  the  Judg- 
ment? Fender  v.  McDonald,  54  Wash,  130, 
102  Pac.  1026,  where  the  cases  so  holding 
are  collected  and  cited.  The  findings  before 
us  are  ample  to  support  the  Judgment,  and 
the  exceptions  to  the  Judgment  must  be  over- 
ruled. 

Since  no  adequate  exceptions  have  been 
taken  to  the  findings,  the  alleged  errors  in 
the  admission  of  evidence  cannot  be  review- 
ed, the  findings  being  taken  as  correct  and 
Justified  by  proper  evidence.  For  the  same 
reasohs,  the  ruling  upon  the  motion  for  a 
new  trial  is  not  reviewable  here,  such  mo- 
tion, while  containing  all  the  statutory 
grounds,  being  based  upon  the  records  and 
evidence  taken  at  the  trial  and  no  adequate 
or  proper  exception  preserved. 

The  Judgment  is  therefore  affirmed. 


(4  Okl.  Cr.  BS7) 

.    JAMES  et  al.  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  5,  1011.) 

C/Sfi/H<i6M»  iy  the  Court.) 
1.  Gaming  (§  94*)— Banking  anii  Percent- 
age Game— Evidence— SuFFiciENCT. 

Under  an  information  charging  a  defend- 
ant  with  coodncting  a   banking  and   percent- 


age, game,  played  with  certain  devices,  for 
moiiey  and  other  representatives  of  value,  a 
couviction  cannot  be  had  upon  proof  that  the 
accused  conducted  a  "turf  exchange"  where  his 
patrons  conjiregated  and  bet  upon  horse  races 
run  at  another  place. 

[EM.  Note. — For  other  cases,  see  Gaining, 
Cent.   Dig.   $f  274-283;    Dec.   Dig.   S  M.'l 

2;  Gaming  (S|  68,  71*)— Gambling  Devices— 

What  Constitute. 

To  be  guilty  of  violating  section  2422. 
Snyder's  Comp.  Laws  Okl.  1900,  the  accused 
must  deal,  play,  carry  on,  open,  or  conduct  the 
game  upon  which  money  or  other  representa- 
tive of  value  is  wagered^  and  the  ^ame  which 
he  BO  deals,  plays,  carries  on,  opens,  or  con- 
ducts must  be  one  of  those  specially  mention- 
ed lo  said  section,  or  some  banking  or  percent- 
age game  played  with  dice,  cards,  or  some 
other  device. 

[Kd.    Ncite.— For    other    cases,    see    Gaming. 
Cent.  Dig.  §S  140-162,  166,  167;    Dec.  Dig.  if 
08,  71.*] 
S.  Gaming  (J  74*)  —  "Devioe"  —  What  Cow- 

STITUTES. 

By  the  word  "device,"  as  used  in  section 
2422,  Snyder's  Comp.  Laws  Okl.  1909,  is 
meant  the  means,  instrument,  contrivance,  or 
thing  by  which  a  banking  or  percentage  game 
is  played. 

[EM.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  S$  190-198;    Dec.  Dig.  §  74.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2045-2046.] 

4.  Gaming     (§    75*)  —  Commow    Gambling 
House— Wagers  on  Hobsb  Races. 

A  house  or  place  kept  for  the  purpose  of 
enabling  persons  to  place  bets  or  wagers  upon 
borse  races  is  a  common  gambling  house,  is 
a  nuisance  per  se,  and  those  who  conduct  it 
are  indictable  and  punishable  under  section 
2465,  Snyder's  Comp.  X^ws  Okl.  1909. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  {{  199-201;    Dec.  Dig.  {  75.*1 

Appeal  from  Canadian  County  Court;  H. 
L.  Fogg,  Judge. 

E.  P.  James  and  others  were  convicted  of 
carrying  on  a  gambling  game,  and  bring  er- 
ror.   Reversed  and  remanded. 

Gillette,  Ubby  &  Gillette,  Davidson  &  Mal- 
loy,  Kistler  &  Haskell,  and  Flynn,  Ames  & 
Chambers,  for  plaintifFs  in  error.  Charles 
West,  Atty.  Gen.,  and  Smith  C.  Matson,  AMt. 
Atty.  Gen.,  for  the  State. 

RICHARDSON,  J.  The  (Urging  part  of 
the  Information  in  this  case  was  as  follows: 
"The  said  defendants,  E.  P.  Jamee,  OlUe 
James,  C.  E.  Hillswlck,  and  Gale  Pendleton, 
did  then  and  there  unlawfully  conduct  as 
owners  and  for  hire  a  certain  banking  and 
percentage  game,  played  with  and  by  means 
of  a  certain  device,  to  wit,  a  blackboard  and 
telegraph  connections,  together  with  tickets 
with  the  name  of  the  supposed  horses  and 
the  amounts  wagered  on  them,  for  money, 
checks,  and  other  representatives  of  value." 
To  this  Information  plaintiffs  In  error  In- 
terposed a  demurrer,  on  the  ground  that  the 
act  charged  did  not  constitute  an  offense. 
This  was  overruled.  After  trial  and  verdict, 
plaintiffs  in  error  filed  a  motion  for  new  trial 
in  which  they  alleged  that  the  court  erred 
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tn  OTerrnllng  the  demnrrer,  and  that  the 
verdict  of  the  Jury  was  contrary  to  the  law 
and  the  evidence,  which  motion  was  over- 
rnled.  These  are  the  only  assignments  we 
deem  It  necessary  to  consider. 

The  statute  ander  which  this  Information 
was  drawn,  being  section  2422,  Snyder's 
Comp.  Laws  Okl.  1909,  reads  as  follows  : 
fThat  every  person  who  deals,  plays  or  car- 
ries on,  or  opens  or  causes  to  be  opened,  or 
who  conducts,  either  as  owner  or  employee, 
whether  for  hire  or  not,  any  game  of  faro, 
monte,  poker,  roulette,  craps,  or  any  bank- 
ing or  percentage  game  played  with  dice, 
cards,  or  any  device,  for  money,  checks, 
credit,  or  any  representative  of  value.  Is 
guQty  of  a  misdemeanor,  and  is  punishable 
by  a  fine  of  not  less  than  one  hundred  dol- 
lars nor  more  than  one  thousand  dollars,  and 
by  Imprisonment  In  the  county  Jail  for  a 
term  not  less  than  thirty  days  nor  more  than 
six  months." 

This, statute  makes  It  an  olfense  for  any 
person  to  conduct,  either  as  owner  or  as  em- 
ploy£,  whether  for  hire  or  not,  any  banking 
or  percentage  game  played  with  any  device, 
for  money,  checks,  credit,  or  any  representa- 
tive of  value.  This  Information  alleged  that 
plaintiffs  In  error  did  conduct,  as  owner  and 
for  hire,  a  certain  banking  and  percentage 
game  played  with  and  by  means  of  certain 
named  devices,  for  money,  checks,  and  other 
representatives  of  value.  The  Information  Is 
substantially  In  the  words  of  the  statute,  and 
though  inartiflclally  drawn,  is  probably  suf- 
ficient The  devices  named  are  unusual  ones 
for  that  purpose,  but  the  court  could  not  say 
aa  a  matter  of  law  that  they  could  not  be 
80  used. 

We  think,  however,  that  the  allegations  of 
this  Information  were  not  supported  by  the 
evidence.  The  evidence  tended  to  show  that 
plaintiffs  In  error  were  engaged  In  operating 
what  is  known  as  a  "turf  exchange"  In  the 
dty  of  El  Reno.  It  was  shown  that  they 
had  rented  a  building  for  that  purpose,  and 
kept  therein  a  blackboard,  a  telegraph  In- 
strument, and  a  telegraph  operator;  that 
this  was  conducted  for  the  purpose  of  ena- 
bling patrons  of  the  exchange  to  lay  bets  and 
wagers  upon  horse  races  run  in  other  states ; 
that  on  the  day  previous  to  the  running  of 
such  races  the  names  of  the  horses  entered 
therein  were  sent  to  the  exchange  by  leased 
wires,  and  were  posted  on  the  blackboard, 
as  were  also  the  odds  on  the  horses  as  made 
by  bookmakers  at  the  tracks.  When  the 
odds  were  posted  the  patrons  of  the  ex- 
change selected  the  horse  or  horses  which 
they  wished  to  back,  and  placed  their  bets 
thereon.  They  were  given  tickets  showing 
the  amount  of  money  wagered,  the  name  of 
the  horse  upon  which  they  had  bet,  and  the 
terms  of  the  wager.  After  the  race  was  run, 
the  result  was  telegraphed  to  the  exchange, 
and  the  wagers  were  settled  accordingly. 
Generally  all  bets  were  taken  by  the  ex- 
change. 
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The  authorities  are  to  the  effect  that 
running  a  horse  race  is  a  game,  but  in  this 
case  the  games  were  not  played  at  the  turf 
exchange,  and  were  not  conducted  by  plain- 
tiffs In  error.  They  did  not  conduct  the 
races,  and  therefore  did  not  conduct  the 
game.  Neither  was  the  game  played  by 
means  of  the  devices  alleged  in  the  informa- 
tion ;  that  is,  the  races  upon  which  the  mon- 
ey, checks,  credits,  or  r^resentatives  of 
value  were  wagered  and  were  won  or  lost 
were  not  run  In  any  sense  by  means  of  tele- 
graph wires,  telegraph  Instruments,  black- 
boards, or  tickets.  The  game — the  horse  race 
— ^was  run  and  played  by  means  of  horses. 
All  that  was  done  In  the  turf  exchange  was 
to  make  bets  upon  the  result  of  the  races. 
The  tickets  given  the  gamblers  were  only 
memoranda  of  their  bets,  and  the  telegraph 
wire  and  Instrument  and  the  blackboard  were 
merely  means  of  showing  what  horses  were 
to  run,  the  odds  placed,  and  of  making 
known  the  result  of  the  race.  They  ftir- 
nlshed  advance  information  in  regard  to  the 
game,  and  made  known  the  result  as  deter- 
mined upon  the  track. 

Section  2019,  Snyder's  Comp.  Laws  Okl. 
1900,  provides  that  no  act  or  omission  shall 
be  deemed  criminal  or  punishable,  except  as 
prescribed  or  authorized  by  the  Code.  In  U. 
S.  V.  Wiltberger,  5  Wheat.  76,  5  L.  Ed.  37, 
it  is  said  by  Chief  Justice  Marshall:  "To 
determine  that  a  case  Is  within  the  Inten- 
tion of  the  statute,  its  language  must  au- 
thorize us  to  say  so.  It  would  be  dangerous. 
Indeed,  to  carry  the  principle,  that  a  case 
which  Is  within  the  reason  or  mischief  of  a 
statute,  is  within  its  provisions,  so  fdr  as  to 
punish  a  crime  not  enumerated  In  the  stat- 
ute, because  it  is  of  equal  atrocity,  or  of 
kindred  character,  with  those  which  are  enu- 
merated." We  think  the  above  quotation  ap- 
plicable to  this  case,  and  are  of  the  opinion 
that  the  facts  proven  herein  are  within  nei- 
ther the  letter  nor  the  spirit  of  the  statute 
under  which  the  information  was  drawn. 
Statutes  identical  with  or  similar  to  the  one 
under  consideration  have  been  enacted  in 
many  of  the  states,  and  have  often  been  con- 
strued by  the  courts ;  and  so  far  as  we  have 
been  able  to  ascertain,  it  has  been  uniform- 
ly held  that  the  conducting  of  a  turf  ex- 
change or  the  selling  of  pools  upon  races  In 
the  manner  shown  here  was  not  a  violation 
of  such  statute.  Thus  it  Is  said  in  State  v. 
Hayden,  31  Mo.  35:  "It  is  a  great  perver- 
sion of  language  to  call  a  horse  race  a  gam- 
bling device.  If  the  Legislature  desires  to 
prohibit  horse  races,  it  is  easy  for  them  to 
say  so  in  plain  terms.  No  one  would  even 
suppose  that  penalties  Inflicted  upon  keep- 
ers of  faro  banks  and  tables  and  such  like 
gaming  devices  were  Intended  to  apply  to 
horse  races,  or  foot  races,  or  boat  races. 
A  criminal  code  cannot  be  so  loosely  inter- 
preted." 

The  same  question  was  before  the  Supr«ne 
^'kiirt  of  New  York  In  the  case  of  People 
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V.  Engeman,  129  App.  DIv.  462,  114  N.  Y. 
Supp.  174,  the  syllabus  of  which  case  is  as 
follows:  "A  'device  or  apparatus  for  gam- 
bling' is  a  device  or  apparatus  designed  for 
carrying  on  actual  gambling,  or  determining 
whether  the  player  is  to  win  or  lose,  like 
a  wheel  of  fortune  and  contrivances  of  that 
sort  A  paper  commonly  called  'advance  in- 
formation,' conveying  information  as  to 
horses  entered  to  take  part  in  a  race  to  be 
run,  the  names  of  the  jockeys,  the  names  of 
the  horses  withdrawn,  the  length  of  the 
race  and  its  number,  though  useful  to  a 
gambler  in  placing  his  wager,  is  not  a  'de- 
vice or  apparatus  for  gambling'  denounced 
by  Pen.  Code,  $  344."  And  In  the  body  of 
the  opinion  it  Is  said:  "This  is  the  test: 
Whether  the  implement  or  device  is  used 
in  determining  who  shall  win  or  lose ;  wheth- 
er it  is  an  Integral  part  of  the  actual  gam- 
bling. A  gambling  device  is  defined  (20  Oyc. 
871)  as  an  invention  often  used  to  determine 
the  question  as  to  who  wins  and  who  loses, 
that  risk  their  money  on  a  contest  or  chance 
of  any  kind;  anything  which  is  used  as  a 
means  of  playing  for  money  or  other  thing 
of  value,  so  that  the  result  depends  more 
largely  on  chance  than  skill."  And  this 
decision  was  affirmed  by  the  Court  of  Ap- 
peals of  New  Tork  in  195  N.  Y.  591,  89  N. 
E.  1107. 

In  construing  a  similar  statute  the  Su- 
preme Court  of  Minnesota,  in  the  case  of 
State  V.  Shaw.  39  Minn.  153.  39  N.  W.  30.'5, 
said:  "The  statute  enumerates  cards,  dice, 
and  gaming  tables,  which  are  well-defined  de- 
vices used  in  gambling,  and  then  follow  the 
words  'or  any  other  gambling  devices  what- 
ever.' Gambling  is  defined  to  be  'a  risking 
of  money  or  other  property  between  two  or 
more  persons  on  a  contest  of  chnnce  of  any 
kind,  where  one  must  be  the  loser  and  the 
other  the  gainer.'  A  horse  race  may  there- 
fore be  a  game,  and  betting  on  a  horse  race 
gambling,  and  undoubtedly  the  parties  charg- 
ed In  the  indictment  were  gambling,  and  it 
might  well  be  held  that  persons  betting  on 
such  games  would  be  liable  to  prosecution 
under  section  296  of  the  Penal  Code,  and 
that  the  house  or  place  kept  by  defendants 
was  a  common  nuisance,  and  the  keepers 
might  have  been  indicted  under  the  common 
law  for  'keeping  a  common  gaming  house.' 
But  the  ofFense  here  charged  Is  gambling 
with  'gambling  devices,'  and  'keeping  gam- 
bling devices  designed  to  be  used  in  gam- 
bling.' The  term  'device'  has  the  same  mean- 
ing in  both  sections.  Though  the  words  'any 
other  gambling  device  whatever*  are  doubt- 
less intended  to  include  any  kind  of  ap- 
paratus, contrivance,  or  any  Instrument 
which  may  be  used  in  games  of  chance,  and 
upon  the  manipulation  or  operation  of  whicli, 
the  result  of  the  game  Is  determined,  yet 
these  terms,  'gambling  devices,'  must  be  con- 
strued ejusdem  generis  with  the  particular 
devices  which  are  described  in  the  preceding 
portion  of  tlie  same  section  in  fixing  the  gen- 


eral character  of  such  device  referred  to  in 
the  statute.  In  re  Lee  Toug  [D.  C]  18  Fed. 
257.  A  horse  race  Is  not  a  gambling  de- 
vice, nor  are  descriptive  lists  of  such  races, 
or  statements  or  announcements  of  the  par- 
ticulars thereof,  from  which  those  desiring 
to  bet  on  the  races  may  more  conveniently 
obtain  information  in  respect  to  the  same, 
and  we  are  unable  to  see  that  the  boards  and 
lists  or  records  of  pool  sold  described  in 
the  Indictment  are  anything  more.  There  is 
no  element  of  chance  in  their  use,  which  we 
think  is  the  test  The  defendants'  methods 
undoubtedly  serve  to  facilitate  gambling,  and 
so  does  the  fact  that  they  keep  open  a  place 
for  gambling,  and  the  same  may  be  said 
also  of  the  published  schedule  of  races  and 
games,  and  many  other  acts  and  things, 
wt4ch,  however,  cannot  be  denominated  'gam- 
bling devices'  within  the  meaning  of  the  stat- 
ute. The  betting  is  on  the  races  exclusively 
and  the  result  is  in  no  way  determined  by 
the  use  of  the  instrumentalities  in  question, 
and  no  additional  element  of  chance  Is  intro- 
duced thereby." 

A  similar  statute  was  passed  upon  in  the 
case  of  Ives  v.  Boyce,  85  Neb.  324,  123  N. 
W.  318,  25  L.  R.  A.  (N.  S.)  157,  and  it  was 
there  held  that  the  telegraph  wires  and  in- 
struments, blackboard  and  tickets  alleged 
in  this  Information  to  be  gambling  devices, 
were  not  such  within  the  meaning  of  the 
statute.  In  that  opinion  the  court  said: 
"Plaintiff  seeks  to  bring  the  action  within 
the  scope  of  the  above  proviso  by  alleging 
ttmt  the  telegraph  wire,  the  blackboard,  and 
the  ticket  constituted  a  'gambling  device'; 
bat  we  think  this  would  be  a  forced  and 
strained  construction  of  the  same.  The  ap- 
pliances mentioned  may  be  and  are  used 
for  legitimate  purposes,  and  are  no  more 
'garni  ling  devices'  than  many  other  instru- 
mentalities of  trade  and  commerce." 

And  the  Supreme  Court  of  the  territory 
of  Oklahoma,  in  Proctor  v.  Territory,  18  Okl. 
378,  92  Pac.  389,  in  construing  this  stat- 
ute, said:  "When  the  charge  is  for  playing 
at  some  one  of  these  unnamed  games.  It  will 
be  necessary  to  set  out  the  description  of  the 
game  or  device  sufficiently  to  show  that  it 
was  played  with  dice  or  cards,  or  some 
other  device  upon  which  something  was  haz- 
arded, for  money  or  something  of  value." 
See,  also,  James  et  al.  v.  State,  63  Md.  242; 
Crow  V.  State,  6  Tex.  334 ;  McElroy  v.  Car- 
micbael,  6  Tex.  454;  and  State  v.  Bryant 
90  Mo.  534,  2  S.  W.  836.  We  deem  it  useless 
to  multiply  authorities  upon  this  quesUou; 
we  believe  that  none  can  be  found  holding 
that  the  acts  proved  constituted  a  viola- 
tion of  this  statute,  and  we  do  not  think 
that  any  such  conclusion  can  be  drawn  from 
even  a  casual  reading  of  the  section  In 
question. 

We  concur  with  many  good  people  In  be- 
lieving that  the  operation^  of  these  so-called 
"turf  exchanges"  are  pernicious  and  should 
be  sx>eclfically  prohibited;    but  the  making 
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of  lawB  to  that  end  Is  a  legislative  and  not 
a  Judicial  function,  and  the  Legislature  has 
clearly  negatived  Its  intention  to  bring  tbem 
within  the  terms  of  this  particular  statute 
by  the  language  It  employed  In  framing  the 
statute. 

There  is  no  doubt  but  that  the  making  of 
bets  and  wagers  in  these  exchanges  const! 
tutes  gambling,  and  the  exchanges  themselves 
are  common  gambling  houses,  and  are  there- 
fore nuisances  per  se.  Rex  v.  Rogler,  1  B. 
&  C.  272,  8  B.  C.  L.  117,  2  Dowl.  &  R.  431 ; 
U.  8.  T.  Dixon,  4  Oranch  C.  C.  107,  Fed.  Cas. 
No.  14,970;  Vanderworlcer  v.  State,  13  Ark, 
700;  State  v.  toyman.  5  Har.  (Del.)  610; 
State  V.  Blaclt,  94  N.  C.  809 ;  People  v.  Welt- 
hofr.  51  Mich.  203,  16  N.  W.  442.  47  Am.  St 
Rep.  557;  Anderson  v.  State  (Tex.  App.)  la 
S.  W.  868.  See,  also,  14  Am.  &  Eng.  Enc 
Law,  p.  604,  and  cases  there  cited.  They  are 
such  under  our  statutes.  Under  section  5771, 
Snyder's  Comp.  Laws  Okl.  1900,  their  opera- 
tion may  be  enjoined;  they  may  be  abated 
as  provided  in  chapter  71  of  said  laws ;  and 
under  section  2465  of  said  laws  their  opera- 
tion constitutes  a  misdemeanor,  and  those 
who  conduct  them  may  be  prosecuted  crim- 
inally and  have  Inflicted  upon  tbem  the 
punishment  prescribed  by  section  2032;  but 
a  prosecution  will  not  lie  on  an  information 
based  upon  section  2422. 

Reversed  and  remanded. 

FURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


<4  Okl.  Cr.  603) 

nONAPARTB  T.  STATB. 

(Criminal  Gonrt  of  Appeals  of  Oklahoma.    Jan. 

5,  1911.) 

(ByXlabut  ly  the  Court.) 

1.  IwDiCTMENT  Awn  Information  ({  3*>— Ne- 
CESsrrr  of  iNnicniiENT. 

Article  5  of  the  amendments  to  the  Consti- 
tution of  the  United  Statea.  proTiding  that  "no 
person  shall  be  held  to  answer  for  a  cnpital,  or 
otherwise  infamous  crime,  unlpss  on  a  present- 
ment or  indictment  of  a  grand  jury,"  guarantees 
to  a  defendant  charged  with  the  commission  of 
a  felony  in  the  Indian  Territory  prior  to  state- 
hood an  unalterable  right  to  be  accused  by  in- 
dictment only, 

[E^d.  Note.— For  other  eases,  see  Indictment 
and  Information,  Dec.  Dig.  IS.*], 

2.  Indictment  and  Infobmatioii  ({  S*)— Ne- 
CE88ITT  OF  Indictment. 

In  such  cases  the  indictment  is  a  necessary 
prerequisite  to  give  the  court  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  I>ec.  Dig.  I  3.*J 

Appeal  from  District  Court,  Pushmataha 
County;    Malcolm  E.  Rosser,  Judge. 

Nabert  Bonaparte  was  convicted  of  otter- 
ing a  forged  instrument,  and  be  appeals. 
Reversed  and  remanded. 

3.  B.  Whitehead,  for  plaintiff  in  error. 
Chas.  West,  Atty.  Gen.,  and  Smith  C.  Matson, 
Aast  Atty.  Gen.,  for  the  State. 


DOYLE,  J.  Nabert  Bonaparte,  plaintiff  in 
error,  was  prosecuted  for  the  crime  of  utter- 
ing a  forged  Instrument,  alleged  to  have  been 
committed  In  that  part  of  the  Indian  Terri- 
tory that  is  now  Pushmataha  county,  on  the 
5th  day  of  June,  1907.  On  August  24,  1908, 
A.  J.  Amote,  county  attorney  of  Pushmataha 
county,  filed  a  verifled  Information  in  the  dis- 
trict court  of  said  county  charging  the  de- 
fendant with  said  crime.  Upon  arraignment 
the  defendant  filed  a  demurrer  on  the  ground 
that  the  court  bad  no  jurisdiction  of  the 
cause,  which  demurrer  was  overruled  and  ex- 
ception taken.  On  this  Information  at  the 
February,  1909,  term,  the  defendant  waa 
tried,  and  the  Jury  returned  a  verdict,  which, 
omitting  the  formal  parts,  reads  as  follows: 
"We,  the  Jury,  duly  Impaneled  and  sworn  In 
the  above-styled  cause,  do  upon  our  oaths 
find  from  the  law  and  the  evidence  the  above- 
named  defendant,  Nabert  Bonaparte,  guilty 
in  manner  and  form  as  charged  in  the  infor- 
mation herein,  and  assess  his  punishment  at 
Imprisonment  for  the  term  of  two  years  and 
six  months  In  the  state  penitentiary."  Tlic 
defendant  filed  a  motion  for  new  trial  and  a 
motion  In  arrest  of  Judgment,  which  motions 
were  by  the  court  overruled  and  exceptions 
allowed.  Judgment  and  sentence  in  accord- 
ance with  said  verdict  was  entered  on  Fet)- 
ruary  25,  1909.  The  defendant  appealed  by 
filing  with  the  clerk  of  this  court  on  June, 
1909,  his  petition  In  error  with  case-made 
attached. 

It  Is  assigned  as  error  "that  the  district 
court  of  Pushmataha  county  had  no  Jurisdic- 
tion of  the  said  case,  for  the  reason  that  the 
same  was  an  offense  alleged  to  have  been 
committed  prior  to  the  admission  of  the  state 
of  Oklahoma  into  the  Union,  and  that  there 
was  no  indictment  returned  by  a  grand  Jury 
against  the  plaintiff  In  error  In  said  cause." 
On  the  part  of  the  state,  the  Attorney  Gen- 
eral concedes  that  the  district  court  of  Push- 
mataha county  was  without  jurisdiction  to 
proceed  to  the  trial  of  the  defendant,  for  the 
crime  charged  by  information  and  without 
Indictment,  and  therefore  confesses  that  this 
cause  should  be  reversed. 

The  offense  is  alleged  to  have  been  com- 
mitted prior  to  statehood  in  that  part  of  the 
State  of  Oklahoma  which  was  formerly  the 
Indian  Territory.  In  section  20  of  the  amend- 
ments to  the  enabling  act,  approved  March 
4,  1907,  c.  2911,  34  Stat.  1287,  it  is  provided 
that:  "All  criminal  cases  pending  In  tne 
United  States  courts  in  the  Indian  Territory, 
not  transferred  to  the  United  States  Circuit  . 
or  District  Courts  In  the  state  of  Oklahoma, 
shall  be  prosecuted  to  a  final  determination 
In  the  state  courts  of  Oklahoma  under  the 
laws  now  In  force  In  that  territory." 

In  Gamsey  t.  State  of  Oklahoma,  4  OkL 
Cr.  — ,  112  Pac.  24,  this  court  said:  "These 
provisions  of  the  enabling  act  and  the  sched- 
ule preserve  the  rights  of  persons  who  are 
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cbarged  with  tlie  commission  of  offenses  prior 
to  the  adiulsslon  of  the  state  and  render 
them  liable  to  punishment  under  the  law. 
For  this  reason  we  are  clearly  of  opinion 
that  the  constitutional  provision  providing 
for  the  prosecution  of  felonies  by  Information 
was  not  intended  to  be  retrospective  or  re- 
troactive In  Its  operation,  and  has  reference 
only  to  prosecutions  for  crimes  committed 
after  statehood.  However,  It  is  Immaterial 
whether  the  enabling  act  permitted,  or  the 
framers  of  our  Constitution  intended  to  pro- 
vide, a  new  method  for  the  prosecution  of 
crimes  committed  before  statehood,  because 
in  respect  to  such  crimes  the  Constitution  of 
the  United  States  gave  to  the  accused  an  un- 
alterable right  to  be  accused  by  indictment 
only."  And  continuing,  said:  "The  courts  of 
this  state  In  exercising  the  jurisdiction  con- 
ferred upon  them  by  the  enabling  act  and 
the  state  Constitution  over  crimes  committed 
In  Oiilahoma  Territory  cannot  deprive  the 
accused  of  substantial  rights  secured  to  him 
by  the  Constitution  of  the  United  States; 
such  as  depriving  him  of  the  right  to  be  ac- 
cused by  Indictment  for  an  infamous  crime, 
or  the  right  to  be  tried  by  a  common-law 
Jury." 

We  are  of  opinion  that  the  district  court 
of  Pushmataha  county  did  not  upon  the  in- 
formation filed  by  the  county  attorney  ac- 
quire jurisdiction  to  try,  convict,  and  sen- 
tence the  defendant  for  a  felony  charged  to 
have  been  committed  in  the  Indian  Territory 
before  statehood. 

The  judgment  is  therefore  reversed  and 
the  cause  remanded. 

FURMAN.  P.  J.,  and  RICHARDSON,  3., 
concur. 


(4  Okl.  Cr.  6M) 

In  re  OPINION  OP  THE  JUDGES. 
(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 

5,  1911.) 
Homicide   (§   354*)  —  Sufficiesct   or   EJvi- 

DEI»C»— PUNISUMBNT. 

On  a  conviction  of  murder  imposing  the 
death  penalty  and  submission  of  the  evidence  by 
the  GoTernor  to  the  Criminal  Court  of  Appeals 
under  Snyder's  Comp.  St.  1006,  H  6927,  &28. 
held  that  the  conviction  was  warranted,  and 
punisinnent  of  death  justified. 

(Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  J  731 ;    Dec  Dig.  {  334.»J 

Application  of  Charles  N.  Haskell,  Govern- 
or of  the  state,  for  opinion  of  the  judges  up- 
on the  propriety  of  a  conviction  of  Frank 
Henson  for  murder  imposing  the  death  pen- 
alty In  response  to  a  request  therefor  from 
the  Governor  pursuant  to  statute.  Opinion 
approving  conviction. 

DOTLE,  J.  The  Criminal  Court  of  Ap- 
peals, responding  to  your  official  communica- 
tion of  December  17Ui  ult.,  addressed  to  this 
court,    accompanied    by    the    record    and    a 


transcript  of  the  testimony  In  the  case  of 
the  State  of  Oklahoma  v.  Frank  Henson,  be- 
ing case  "No.  70S,  Criminal,"  In  the  district 
court  of  Tulsa  county,  Okl.,  wherein  said  de- 
fendant, Frank  Henson,  upon  his  trial  was 
by  the  verdict  of  the  jury  found  guilty  of 
murder,  and  the  death  pwalty  assessed,  and 
thereafter  on  the  3d  day  of  December,  1910, 
said  defendant  was  sentenced  by  the  court 
in  accordance  with  the  verdict  to  be  hanged 
on  January  27,  1911,  with  the  request  that 
we  give  an  opinion  thereon  pursuant  to  sec- 
tion 6028  of  Snyder's  Statutes  1909.  We 
hereby  respectfully  submit  the  following  opin- 
ion of  the  court: 

From  the  record  It  appears  that  In  compli- 
ance with  section  6927  of  Snyder's  Statutes, 
which  prescribes:  "The  judge  of  a  court  at 
which  a  conviction  requiring  a  judgment  of 
death  is  had,  must,  immediately  after  the  con- 
viction, transmit  to  the  Governor,  by  mail  or 
otherwise,  a  statement  of  the  conviction  and 
judgment,  and  of  the  testimony  given  at  the 
trial." 

In  the  town  of  Dawson,  Tulsa  county,  Okl., 
on  Sunday,  October  9,  1910,  the  defendant, 
a  negro,  in  a  fight  with  another  negro  or  In- 
dian, fired  8  or  10  shots.  The  deceased, 
Charley  Stamper,  a  deputy  sheriff,  living  at 
Dawson,  attempted  to  arrest  the  defendant, 
whereupon  defendant  with  a  .55  caliber  pistol 
shot  him,  the  ball  shattering  bis  jaw,  and 
passing  out  through  his  neck,  from  which 
wound  he  died  that  day.  Several  persons 
were  present.  The  evidence  shows  that  the 
defendant  seeing  Stamper  with  several  other 
persons  coming  toward  him  said:  "That 
If  an  officer  came  near  him  he  was  going  to 
shoot  his  damn  brains  out"  All  the  witness- 
es testify  that,  when  the  deceased  told  the 
defendant  to  "consider  yourself  under  ar- 
rest," the  defendant  fired  the  fatal  shot 
After  the  shooting,  the  defendant  attempted 
to  escape  and  was  captured  by  those  present 
when  the  shooting  occurred.  A  plea  of  self- 
defense  was  Interposed,  and  the  defendant 
in  his  own  behalf  testified  that  he  did  not 
know  that  Charley  Stamper  was  an  officer: 
that  the  deceased  with  another  man  walked 
up  to  him,  and  said,  "Consider  yourself  un- 
der arrest,  young  man,"  and  that  he  told  him 
"all  right";  that  the  deceased  then  shot  at 
him,  hitting  him  on  his  right  leg;  that  be 
then  pulled  his  gun  and  shot  the  deceased: 
that  the  deceased  then  shot  him  a  second 
time.  The  defendant  Is  not  corroborated  by 
any  person  present  when  the  shooting  oc- 
curred. All  the  witnesses  testify  that  the 
deceased  shot  at  the  defendant  only  after 
the  defendant  had  shot  him. 

No  question  requiring  discussion  is  pre- 
sented In  the  record.  The  information  cor- 
rectly charges  the  crime  of  murder,,  and  the 
demurrer  thereto  was  properly  overruled. 
The  instructions  as  given  by  the  court  fully 
and  correctly  state  the  law,  and  are  more 
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favorable  to  the  defendaat  In  Bome  particu- 
lars than  the  evidence  demands.  There  can 
be  no  doubt  as  to  the  sufficiency  of  the  evi- 
dence. The  deceased,  as  an  officer  in  the 
I)erformance  of  his  duty,  attempted  to  arrest 
the  defendant  for  a  felony  committed  In  his 
presence.  The  killing  of  a  peace  officer  in 
resisting  a  lawful  arrest  Is  not  only  murder, 
but  Is  deemed  a  murder  of  more  than  usual 
aggravation.  Thus,  it  has  been  said  by  an 
author  of  high  authority  that:  "Ministers 
of  Justice,  while  in  the  execution  of  their  of- 
fices, are  under  the  peculiar  protection  of  the 
law.  This  special  protection  is  founded  in 
great  wisdom  and  equity,  and  in  every  prin- 
ciple of  political  justice.  For  without  It  the 
public  tranquility  cannot  possibly  be  main- 
tained, or  private  property  secured,  nor,  in 
the  ordinary  course  of  things,  will  offenders 
of  any  kind  be  amenable  to  Justice;  and  for 
these  reasons  the  killing  of  officers  so  em- 
ployed hath  been  deemed  murder  of  malice 
prepense." 

Premeditated  design  as  well  as  the  motive 
actuating  the  defendant  to  commit  the  mur- 
der are  conclusively  shown  by  the  evidence. 
It  was  a  brutal  and  deliberate  murder,  well 
meriting  *the  extreme  penalty  assessed  by  the 
Jury. 

We  are  of  opinion  that  by  a  fair  and  im- 
partial trial  the  defendant  has  been  adjudged 
to  suffer  the  just  penalty  of  the  law.  All  the 
Judges  concurring. 


(1  Okl.  Cr.  606) 

HEACOCK  et  al.  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 
25,  1911.) 

fHyllalut  by  the  Court.) 

1.  Indictment  and  Information  (§  52*)  — 
Adultery  (|  4*)  —  Pbosecution— infobma- 
TioN— Verification. 

(a)  The  statute  requiring  that  an  informa- 
tion should  be  verified  by  the  oath  of  the  county 
attorney  or  some  other  person  applies  only  to 
prosecutions  for  misdemeanors. 

(b)  If,  In  a  prosecution  for  adultery,  the  hus- 
band or  wife  of  one  of  the  defendants  verifies 
the  information  filed  before  the  committing  mag- 
istrate, this  constitutes  commencing  the  prosecu- 
tion as  provided  for  by  section  2366,  Snyder's 
Comp.   Laws   1909. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §(  163-168;  Dec. 
Dig.  §  52;*  Adultery,  Cent.  Dig.  JS  8,9;  Dec. 
Dig.  S  4.*] 

2.  Indictment  and  Infobmation  (J|  47, 133*) 
— Sufficiency  of  Accusation— Allegation 
OF  Pbeliminabt  Hearing— Motion  to  Set 

'  Aside  Information. 

(a)  In  prosecutions, for  felonies  by  informa- 
tion, it  is  not  necessary  for  the  state  to  either 
allelic  or  prove  that  the  defendant  had  had  a 
preliminary  hearing  or  examining  trial  before 
a  magistrate,  and  that  upon  such  trial  defend- 
ant was  bound  over  to  answer  the  charge  pre- 
ferred .aRflinst  him  in  the  information,  or  that 
the  defendant  had  waived  such  examining  trial, 
(b)  Where  felonies  are    being  prosecuted   by 


information,  if,  in  fact,  defendant  has  not  bad 
a  preliminary  examination  and  been  bound  over 
to  answer  the  charge  contained  in  the  informa- 
tion, or  the  defendant  has  not  waived  such  ex- 
amination, those  matters  can  only  be  present- 
ed by  a  motion  to  set  aside  the  information, 
and  cannot  be  raised  by  motion  to  exclude  the 
testimony  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  f§  157,  459;  Dec 
Dig.  H  47,  133.*] 

3.  WiTNBSBEs  (J  58*)— Husband  and  Wwe— 
Natubb  of  Offense. 

Under  section  2366,  Snyder's  Comp.  Lews 
1909,  adultery  is  a  personal  offense  against  an 
injured  wife  or  husband,  and  such  wife  or  hus- 
band is  a  competent  witness  to  prove  the  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S§  162,  164;  Dec  Dig.  i  58.*] 

4.  Criminal  Law  (§  811*)— Tbial— Instbuc- 
TioNS— Singling  Out  Witnessbs. 

It  is  error  for  the  trial  court  to  single  out 
any  witness,  and  direct  special  attention  to 
such  witness,  and  iostruct  the  jury  as  to  the 
credibility  of  such  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig  |i  1969-1972;  Dec.  Dig.  i 
811.*] 

Appeal  from  District  Court,  Woodward 
County ;   R.  H.  Loofbourrow,  Judge. 

Lucy  A.  Beacock  and  another  were  con- 
victed of  adultery,  and  they  appeal.  Re- 
versed and  remanded. 

Charles  Swlndall  and  S.  M.  Smith,  for  ap- 
pellants. Smith  C  Matson,  Asst  Atty.  Oen., 
for  the  State. 


FURMAN,  P.  J.  First  The  Information 
In  this  case  Is  as  follows:  "Information.  State 
of  Oklahoma,  Woodward  County — ss.:  In 
the  district  court  In  and  for  Woodward  coun- 
ty, Oklahoma,  for  the  Nineteenth  judicial 
district.  May  term,  1908.  State  of  Oklahoma 
T.  Lucy  A.  Heacock  &  Sid  Morris.  In  the 
name  and  by  the  authority  of  the  state  of 
Oklahoma,  now  comes  B.  F.  Wlllett,  coun- 
ty attorney  In  and  for  the  state  and  county 
aforesaid,  and  gives  the  court  to  know  and 
be  Informed  that  one  Lucy  A.  Heacock  and 
Sid  Morris,  late  of  the  county  of  Woodward 
and  state  of  Oklahoma,  on  the  23d  day  of 
January,  In  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  eight,  at  and  within 
the  said  county  and  state,  did  then  and 
there  unlawfully,  voluntarily,  and  felonious- 
ly have  sexual  Intercourse  with  each  other, 
the  said  Lucy  A.  Heacock  then  and  there 
being  a  married  woman  and  the  wife  of 
Joseph  Heacock,  and  not  the  wife  of  the 
said  Morris,  contrary  to  the  form  of  the 
statute  In  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state 
of  Oklahoma.  B.  F.  Wlllett,  County  Attor- 
ney." Appellants  were  duly  arraigned,  and 
pleaded  not  guilty.  The  case  being  called  for 
trial,  both  parties  announced  ready  for 
trial,  and  after  the  jury  had  been  selected 
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and  sworn,  and  the  county  attorney  had 
made  bis  opening  statement  the  appellants 
objected  to  the  introduction  of  any  evidence 
under  the  information  because  the  informa- 
tion was  not  verified  by  the  husband  of  the 
accused  Lucy  A.  Heacock,  or  the  wife  of 
Sid  Morris.  This  objection  was  overruled 
by  the  court  In  a  prosecution  for  a  felony, 
It  is  not  necessary  that  the  information 
should  be  sworn  to  by  any  person.  The 
statute  requiring  that  an  information  should 
be  verified  by  the  oath  of  the  county  attorney 
or  some  other  person  applies  only  to  prose- 
cutions for  misdemeanors.  In  re  Talley,  112 
Pac.  36,  and  A.  H.  Davis  v.  State,  11.3  Pac. 
220.  both  decided  at  the  present  term  of  court 
It  appears  from  the  record  that  the  original 
afiidavit  filed  before  ttie  justice  of  the  peace 
on  which  the  exam-tuing  trial  of  appellants 
was  had  was  verified  by  the  affidavit  of  the 
husband  of  the  defendant  Lucy  A.  Heacoclc. 
This  established  the  fact  that  be  commenced 
this  prosecution.  The  trial  court  therefore 
did  not  err  In  overruling  the  objection  to  the 
Introduction  of  evidence  upon  the  ground 
named. 

Second.  The  appellants  further  objected 
to  the  introduction  of  any  testimony  under 
this  information  because  no  showing  had 
l>een  made  that  the  justice  of  the  peace  or 
committing  magistrate  bad  bound  them  over 
upon  an  examining  trial  to  answer  the 
charge  preferred  against  them  in  the  infor- 
mation, or  that  they  bad  waived  such  ex- 
amining trial.  We  have  time  and  again  held 
that  in  prosecutions  for  felonies  by  informa- 
tion It  Is  not  necessary  for  the  state  to  ei- 
ther allege  or  prove  that  the  defendant  has 
had  a  preliminary  bearing  or  examining  trial 
before  a  magistrate,  and  that  upon  such  trial 
the  defendant  had  been  bound  over  to  an- 
swer the  charge  preferred  against  him  In  the 
Information,  or  that  the  defendant  bad  waiv- 
ed such  examining  trial,  and  that  these  mat- 
ters should  be  presented  by  the  defendant  In 
a  motion  to  set  aside  the  information,  if,  in 
fact,  there  had  been  no  preliminary  examina- 
tion, and  the  defendant  has  not  been  held  to 
answer  the  charge  contained  in  the  Informa- 
tion, or  that  the  defendant  had  not  waived 
such  examination.  Ran  Wood  ▼.  State,  3 
Okl.  Cr.  553,  107  Pac.  937.  The  court  there- 
fore did  not  err  in  overruling  the  objections 
made  by  counsel  for  appellants  to  the  intro- 
duction of  the  testimony. 

Third.  Joseph  H.  Heacock  being  sworn  as 
a  witness  for  the  state,  counsel  for  appellants 
objected  to  his  giving  any  testimony  upon 
the  ground  that  he  was  the  husband  of  one 
of  the  defendants.  This  objection  was  by 
the  court  overruled,  to  which  counsel  except- 
ed. This  objection  was  based  upon  section 
6834,  Snyder's  Com  p.  Laws  1909,  which, 
among  other  things,  provides  "that  neither 
husband  nor  wife  shall  in  any  case  be  a 
witness  against  the  other  except  in  a  crim- 


inal prosecution  for  a  crtme  committed  one 
against  the  other."  The  courts  of  the  differ- 
ent states  have  placed  a  different  construc- 
tion upon  statutes  similar  to  this.  So  far 
as  numbers  are  concerned,  the  majority  of 
the  courts  hold  that  the  wife  or  husband  can- 
not testify  against  the  other  except  as  to 
personal  offenses  committed  by  one  against 
the  other.  Upon  the  other  hand,  it  has  been 
held  under  a  similar  statute  that  on  a  charge 
of  adultery  the  testimony  of  the  injured  hus- 
band or  wife  is  competent  to  prove  the 
charge.  See  Lord  v.  State,  17  Neb.  526,  23  N. 
W.  507 ;  State  v.  Hazen,  39  Iowa,  648 ;  State 
V.  Vollander,  57  Minn.  225,  58  N.  W.  878; 
State  V.  Russell,  90  Iowa,  669,  58  N.  W.  915, 
28  L.  R.  A.  195.  But,  be  this  as  it  may,  we 
are  of  the  opinion  that  under  our  statute 
upon  the  subject  of  adultery  the  husband  or 
wife  of  the  offending  party  Is  a  competent 
witness  to  prove  the  offense.  Section  2366, 
Snyder's  Comp.  Laws  1900,  Is  as  follows: 
"Adultery  is  the  unlawful  voluntary  sexual 
Intercourse  of  a  married  person  with  one  of 
the  opposite  sex ;  and  when  the  crime  is  be- 
tween persons,  only  one  of  whom  is  married, 
both  are  guilty  of  adultery.  Prosecutions 
for  adultery  can  be  commenced  and  carried 
on  against  either  of  the  parties  to  the  crime 
only  by  his  or  her  own  husband  or  wife  as 
the  case  may  be,  or  by  the  husband  or  wife 
of  the  other  party  to  the  crime.  Provided: 
That  any  person  may  make  complaint  when 
persons  are  living  together  in  open  and  no- 
torious adultery."  Anything  short  of  living 
together  in  open  and  notorious  adultery  is 
not  an  offense  against  society  In  general. 
If  a  husband  or  wife  assaulta  the  other,  the 
offender  may  be  prosecuted,  convicted,  and 
punished,  although  the  injured  party  may 
not  consent  to  or  even  may  oppose  such  pros- 
ecution. But  In  cases  of  ordinary  adultery 
no  grand  jury  can  indict  and  no  person  can 
prefer  a  charge,  and  no  prosecuting  attor- 
ney or  court  can  present  or  try  a  defendant 
or  defendante  upon  the  charge  of  ordinary 
adultery,  unless  such  prosecution  Is  com- 
menced and  carried  on  by  the  husband  or 
wife  of  one  of  the  defendants.  This  clearly 
makes  adultery  a  personal  offense  against 
the  Injured  husband  or  wife  If  it  is  not  a 
personal  offense,  what  character  of  an  of- 
fense Is  it?  The  law  has  not  made  it  only 
a  public  offense,  because  the  public  officers 
are  prohibited  from  prosecuting  it  unless 
the  prosecution  is  commenced  and  carried  on 
by  the  Injured  husband  or  wife.  How  could 
a  husband  or  wife  commence  and  carry  on  a 
prosecution  nnless  he  or  she  could  testify  In 
support  of  such  prosecution?  It  is  a  famil- 
iar rule  of  statutory  construction  that  what- 
ever the  law  gives  a  right  to  do  a  certain 
thing  that  this  by  necessary  implication  car- 
ries with  It  the  power  to  do  all  other  things 
which  are  necessary  to  the  complete  accom- 
plishment of  the  right  expressly  given.    To 
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deny  to  such  husband  or  wife  tbe  right  to 
testify  would  practically  make  a  dead  letter 
of  this  statute.  We  therefore  hold  that  un- 
der our  statute  adultery  Is  an  offense  against 
the  marital  relation  and  against  the  injured 
husband  or  wife,  and  that  such  husband  or 
wife  -Is  a  competent  witness  to  prove  the  of- 
fense. 

Fourth.  Upon  the  trial  of  this  cause,  the 
court  Instructed  the  Jury,  among  other  things, 
that  in  determining  the  degree  of  credibility 
that  should  be  accorded  the  testimony  of  the 
defendants  the  jury  had  the  right  to  take 
Into  consideration  the  fact  that  they  were  in- 
terested in  the  result  of  the  prosecution,  as 
well  as  their  demeanor  and  deportment  while 
upon  the  witness  stand,  and  during  the  trial, 
and  all  other  evidence,  facts,  and  circumstanc- 
es on  the  case  tending  to  corroborate  or  con- 
tradict tbem.  If  any  such  are  shown  or  prov- 
en. This  instruction  was  duly  excepted  to 
at  the  time  of  the  trial.  We  have  time  and 
again  held  that  it  Is  error  for  the  trial  court 
to  single  out  the  defendant  or  any  other  wit- 
ness, and  instruct  the  jury  as  to  his  credibil- 
ity. This  would  be  equivalent  to  allowing 
the  court  to  suggest  to  the  jury  that  any 
such  witness  was  likely  to  swear  falsely. 
Such  a  suggestion  coming  from  the  court 
could  not  have  other  than  an  Injurious  effect, 
whenever  the  witness  so  singled  out  and  per- 
sonated had  testified  to  any  facts  material  to 
the  rights  of  the  defendant  It  Is  all  right 
for  the  prosecuting  attorney  to  give  reasons 
why  any  witness  may  testify  falsely,  but 
such  an  Intimation  should  never  come  from 
the  trial  court.  See  Hughes  v.  State,  3  Okl. 
Cr.  387,  106  Pac.  546,  and  authorities  there 
cited. 

For  error  of  the  trial  court  In  Instructing 
the  jury  as  above  Indicated,  the  judgment  of 
the  lower  court  Is  reversed  and  remanded 
for  a  new  trial. 

DOTLE  and  RICHARDSON,  JJ.,  concur. 


a  Okl.  Cr.  «fi2) 

Ex  parte  SIMMONS. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 
21,  1911.) 

(Si/llaiu*  hy  the  Court.) 

1.   MtJNlCIPAI,    COBPOBATIONS    (§    592*)— PoW- 
EB8. 

Under  the  constitutional  provision  (section 
3,  art.  18,  Const.)  providing  that  "any  city  con- 
taining a  population  of  more  than  two  thousand 
inhabitants  ma.v  frame  a  charter  for  its  own  gov- 
ernment, consistent  with  and  subject  to  the  Con- 
stitution and  laws  of  this  state,"  a  city  adopt- 
ing a  charter  is  accorded  full  i)Ower  of  local 
self-goverment,  and,  as  such  municipal  corpora- 
tion under  its  charter,  it  has  power  to  enact,  or- 
dain, and  enforce  ordinances  for  the  purpose 
of  protecting  the  public  peace,  order,  health, 
morals,    and    sa'ety    of    the    inhabitants,   even 


though   general   statutes  exist  relating  to   the 
same  subjects. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1311-1314;  Dec. 
Dig.  §  592. '^ 

2.  Intoxicatiko  Liquors  (8  11*)  — Ordi- 
nances—Prohibition  OF  Sale  of  Intoxi- 
cants. 

The  adoption  of  the  prohibition  ordinance 
b^the  people,  and  the  enactment  of  the  prohi- 
bition law,  does  not  prevent  cities  of  the  first 
class  from  enacting  ordinances  prohibiting  the 
sale  of  intoxicating  liquor  within  the  limits  of 
such  cities. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  13 ;   Dec  Dig.  J  11.*] 

3.  Municipal  Corporations  (§  592*)  — Of- 
fenses— Crime  Against  State  anu  City. 

The  same  act  committed  by  a  person  may 
constitute  a  crime  against  the  state  law  and  a 
different  petty  offense  against  the  city  ordi- 
nance, and,  the  two  offenses  being  different,  the 
offender  may  he  proceeded  against  under  either 
the  city  ordmance  or  the  state  law,  or  both. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1311-1314;  Dec 
Dig.  §  592.*] 

4.  Criminai,  Law  (§  201*)  —  Prosecution — 
Bab— Former  Conviction. 

A  conviction  under  an  ordinance  of  a  city 
of  the  first  class  for  being  in  possession  of  in- 
toxicating liquors  with  intent  there  to  barter, 
sell,  give  away,  or  otherwise  furnish  contrary 
to  law  is  not  a  cir  to  a  prosecution  for  the  same 
act  under  the  prohibitory  law  of  the  state. 

[Kd.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §§  404-400;   Dec.  Dig.  §  201.*) 

5.  JuBT  (§  21*)— Right  to  Jubt  Tbiai/— Con- 
BTrrUTIONAL  Pbovisions. 

The  constitutional  provision  (Bill  of  Rights, 
8  19)  that  "the  right  of  trial  by  jury  shall  be 
and  remain  inviolate"  was  adopted  with  refer- 
ence to  the  procedure  theretofore  generally  exist- 
ing, and  if,  in  a  given  class  of  offenses,  trials 
without  a  jury  were  the  prevailing  rule,  this 
rule  is  not  changed  by  this  constitutional  pro- 
vision. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  it  134-142;    Dec  Dig.  |  21.*] 

6.  Jubt  (S  17*)- Right  to  Jubt  Tbiai/— Con- 
STiTUTiONAi,  Pbovisions. 

Where  a  statute  authorizes  a  trial  before 
a  municipal  court  without  a  jury,  for  a  vio- 
lation of  a  city  ordinance,  and  at  the  same  time 
secures  to  the  defendant  an  appeal  therefrom, 
hampered  by  no  unreasonable  restrictions,  to 
an  appellate  court  where  he  has  a  right  to  a 
trial  by  jury,  such  summary  proceeding  is  not 
in  conflict  with  the  constitutional  provisions: 
"The  right  of  trial  by  jury  shall  be  and  re- 
main inviolate."  Bill  of  Bights,  (  19.  "In  ail 
criminal  prosecutions  the  accused  shall  have 
the  right  to  a  speedy  and  public  trial  by  an  im- 
partial jury  of  the  county  in  which  the  crime 
shall  have  been  committed."  Bill  of  Rights,  i 
20. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §§  95-98;   Dec.  Dig.  §  17.*] 

7.  Municipal  Cobpobations  (8  635*)— Muni- 
cipal Courts— PBOSEctrrioN  fob  Violation 
of  Obdinance — Nature. 

A  prosecution  in  a  municipal  court  for  a 
violation  of  a  municipal  ordinance  which  pro- 
hibits an  act  which  is  also  an  offense  under  the 
general  criminal  law  of  the  state  is  a  quasi 
criminal  proceeding. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §§  1400,  1401;  Dec 
Dig.  §  035.*] 
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8.  Mdkicipai,  Corpobations  ({  639*)— Muni- 

CIPAI,  COUBTS— PBOSECUTION  FOB  VIOLATION 

OF'CiTY  Obdinancss— Parties. 

A  p'rosecution  in  a  muoicipal  court  for  a 
violation  of  a  city  ordinance  may  be  in  the  name 
of  the  city. 

[Ed.  Note. — For  other  cas^s.  see  Municipal 
Corporations,  Cent  Dig.  §  1406;  Dec.  Dig.  i 
«39.»] 

(Additional  Syllabut  (y  Editorial  Btaff.) 

9.  Municipal  Cobpobations  (§  1*)— Defini- 
tion. 

A  municipal  corporation  in  its  historical 
and  proper  sense  is  the  incorporation  b^  the 
authority  of  the  government  oi  the  inhabitants 
of  a  particular  place  or  district  and  authoriz- 
ing them  in  their  corporate  capacity  to  exercise 
Subordinate  specified  powers  to  legislation  and 
regulation  with  respect  to  their  local  and  inter- 
nal concerns.  This  power  of  local  government 
is  the  distinctive  purpose  and  the  distinguish- 
ing feature  of  a  municipal  corporation  proper. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  IMg.  i  1 ;  Dec.  Dig.  $  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4C2t)-4(527 ;  vol.  8,  p.  7726.J 

Petition  of  T.  H.  Simmons  for  a  writ  of 
habeas  corpus.    Writ  denied. 

Ttie  petitioner,  T.  H.  Simmons,  on  Decem- 
ber 16,  1910,  filed  in  tliis  court  a  petition, 
which,  omitting  the  title  and  verification, 
reads  as  follows: 

"Your  petitioner,  T.  H.  Simmons,  repre- 
sents and  states  to  this  honorable  court  that 
he  is  restrained  of  his  liberty,  and  is  unlaw- 
fully imprisoned  and  restrained  at  Tulsa,  in 
the  county  of  Tulsa,  in  the  state  of  Okla- 
homa, by  C.  W.  Connelly  as  chief  of  police  of 
the  city  of  Tulsa.  The  cause  of  said  re- 
straint according  to  the  beet  of  the  knowl- 
edge and  belief  of  your  petitioner  is  as  fol- 
lows: On  the  14th  day  of  December,  1910, 
one  Ben  F.  Latham  made  complaint  before 
C.  A.  Houston,  as  Judge  of  the  municipal 
court  of  the  city  of  Tulsa,  Okl.,  charging 
your  petitioner  with  the  offense  of  violating 
section  1  of  Ordinance  No.  756  of  the  city 
of  Tulsa,  Okl.  A  certified  copy  of  said  com- 
plaint is  filed  herewith,  attached  hereto,  and 
made  a  part  hereof,  marked  for  Identifica- 
tion 'Exhibit  A.'  A  certified  copy  of  said 
Ordinance  No.  756  of  the  city  of  Tulsa,  Okl., 
is  attached  hereto  and  made  a  part  hereof, 
and  filed  herewith,  marked  for  identification 
'Exhibit  B.'  That  said  purported  ordinance 
was  passed  and  adopted  by  the  board  of  com- 
missioners of  the  city  of  Tulsa  on  the  26th 
day  of  July,  1010,  and  published  as  required 
by  law  in  the  issues  of  July  27,  28,  and  29, 
1910,  in  the  Tulsa  Dally  Democrat.  That  on 
the  22d  day  of  November,  1910,  the  board  of 
commissioners  of  the  city  of  Tulsa,  Okl., 
passed  and  adopted  a  purported  ordinance 
No.  822,  which  said  purported  ordinance  was 
published  in  the  Tulsa  Dally  Democrat  as 
required  by  law  in  the  issues  of  November 
28,  29,  30,  19J0.  A  certified  copy  of  said  pur- 
ported   ordinance    is    attached    hereto    and 


made  a  part  hereof,  and  marked  for  identifi- 
cation 'Exhibit  C  That  the  alleged  viola- 
tion of  section  1  of  Ordinance  No.  756  of  the 
city  of  Tulsa  is  charged  in  said  complaint 
to  have  been  committed  in  the  city  of  Tulsa, 
Okl.,  on  the  12th  day  of  December,  1910. 
That  on  the  14th  day  of  December,  1910, 
your  petitioner  was  placed  upon  trial  in  the 
municipal  court  of  the  dty  of  Tulsa,  Okl., 
and  demurred  to  .said  complaint  on  various 
and  sundry  grounds,  among  which  was  that 
the  said  court  had  no  Jurisdiction  to  try  your 
petitioner  on  said  charge,  and  that  the  afore- 
said ordinances  of  the  city  of  Tulsa,  OkU 
were  void  because  the  acts  alleged  to  have 
constituted  said  offense  are  made  a  public 
offense  under  the  statutes  of  the  state  of 
Oklahoma,  and  the  Constitution  of  Oklaho- 
ma, and  Jurisdiction  to  try  suc-h  offense  con- 
ferred exclusively  upon  the  county  court  of 
Tulsa  county,  Okl.,  and  because  the  board  of 
commissioners  of  the  city  of  Tulsa,  OkL, 
were  without  authority  to  pass,  approve,  or 
adopt  said  ordinances,  or  either  of  them. 
That  the  municipal  court  aforesaid  overruled 
said  demurrer,  and  required  your  petitions 
to  go  to  trial  in  said  court  upon  said  com- 
plaint. That  thereupon  your  petitioner  de- 
manded a  trial  by  Jury,  and  the  said  coart 
refused  your  petitioner  a  Jury  trial  on  said 
charge.  That  thereupon  a  trial  was  had  in 
said  court  upon  said  complaint,  and  your 
petitioner  foimd  guilty  by  the  court,  and  his 
punishment  fixed  at  a  fine  of  $100  and  10 
days'  Imprisonment  In  the  city  Jail  of  the 
city  of  Tulsa,  OkL,  and  the  court  ordered 
commitment  to  issue  for  your  petitioner  until 
said  fine  was  paid  and  said  imprisonment 
was  satisfied.  A  certified  copy  of  the  docket 
entry  on  the  records  of  said  court  is  attached 
hereto,  made  a  part  hereof,  marked  for  id^i- 
tlfication  'Ebthlbit  D.'  That  your  petitioner 
excepted  to  each  and  every  ruling  of  the 
court  at  the  time  made.  That  thereupon  the 
aforesaid  C.  A.  Houston,  as  Judge  of  the 
municipal  court  of  the  city  of  Tulsa,  Okl., 
signed  and  issued  a  commitment  for  your 
petitioner  In  accordance  with  the  aforesaid 
Judgment  A  certified  copy  of  said  commit- 
ment is  attached  hereto,  made  a  part  hereof, 
filed  herewith,  and  marked  for  identification 
'Exhibit  E.'  That  at  all  times  herein  men- 
tioned C.  W.  Connelly  was  chief  of  police  of 
the  city  of  Tulsa,  Okl.,  and  that  said  com- 
mitment was  Issued  to  C.  W.  Connelly  as 
chief  of  police  of  the  city  of  Tulsa,  Okl.,  and 
that  your  petitioner  is  now  being  held  In  cus- 
tody in  the  city  Jail  of  the  city  of  Tulsa,  re- 
strained of  bis  liberty  by  the  said  Connelly 
under  authority  and  by  virtue  of  said  com- 
mitment and  the  aforesaid  proceeding.  Tour 
petitioner  alleges  that  the  municipal  court 
of  the  city  of  Tulsa,  Okl.,  had  no  Jurisdiction 
to  try  your  petitioner  on  said  charge;  that 
the  board  of  commissioners  for  the  city  of 
Tulsa,  Okl.,  had  no  authority  to  pass,  ap- 
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prove,  or  adopt  said  ordinances  or  either  of 
them,  and  that  the  aforesaid  proceedings  in 
the  municipal  court  of  the  city  of  Tulsa  were 
illegal  and  void,  and  that  the,  aforesaid  re- 
straint of  your  petitioner  is  illegal  and  un- 
authorized because  of  the  aforesaid  facts. 
Wherefore  your  petitioner  prays  this  honor- 
able court  to  grant  a  writ  of  habeas  corpus, 
and  that  he  be  discharged  without  delay 
from  such  unlawful  imprisonment,  and  that, 
pending  the  hearing  of  the  return  of  said 
writ,  your  petitioner  be  admitted  to  ball  in 
an  amount  to  be  fixed  by  this  court" 

Exhibit  B. 

Published  in  the  Tulsa  Democrat,  July  27, 

28,  29,  1910.    Wm.  Stryker,  Publisher. 

"Ordinance  No.  756. 
"An  ordinance  prohibiting  persons  having 
the  possession  of  intoxicating  liquors 
with  intent  to  barter,  sell,  give  away  or 
otherwise  furnish  the  same  contrary  to 
law,  except  as  hereinafter  provided,  and 
declaring  an  emergency. 

"Be  it  ordained  by  the  board  of  comrais- 
sioners  of  the  city  of  Tulsa,  state  of  Okla- 
homa: 

"Section  1.  That  it  shall  be  unlawful  for 
any  person  or  persons  to  have  in  his,  or  their 
possession,  or  under  his,  or  their,  control  any 
Intoxicating  liquors  of  any  kind,  including 
beer,  ale  and  wine,  within  the  city  of  Tulsa, 
with  intent  to  barter,  sell,  give  away  or  oth- 
erwise furnish  the  same  contrary  to  law,  ex- 
cept the  same  be  held  by  such  person,  or 
persons,  by  virtue  of  an  agency  created  and 
authorized  by  the  Legislature  to  dispense 
such  liquors  for  medicinal,  mechanical,  in- 
dustrial and  scientific  purposes. 

"Section  2.  Any  person,  or  persons,  who 
shall  violate  any  of  the  provisions  of  section 
one  (1)  of  this  ordinance  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  punished  by  a  fine  of 
fifty  ($50)  dollars  and  imprisonment  for  a 
period  of  thirty  (30)  days  for  each  offense. 

"Section  3.  The  payment  of  the  special  tax 
required  of  liquor  dealers  by  the  United 
States  by  any  person  within  the  said  city  of 
Tulsa,  except  local  agents  appointed  and  act- 
ing as  provided  by  the  Legislature,  shall  be 
prima  facie  evidence  of  his  intention  to  vio- 
late the  provisions  of  this  ordinance. 

"Section  4.  An  emergency  is  hereby  de- 
clared, by  reason  whereof  it  is  necessary  for 
the  Immediate  preservation  of  the  public 
pence,  health  and  safety  of  the  inhabitants 
of  the  city  of  Tulsa,  that  this  ordinance  shall 
take  effect  and  be  in  full  force  from  and 
after  its  passage  and  approval  as  required 
by  law. 

"Passed  and  approved  this  26th  day  of 
July,  1910.  L.  J.  Martin,  Mayor. 

"Attest: 

"John  R.  Ramsey,  City  Atty. 

"Approved: 

"B.  B.  Cline^  City  Auditor." 


Exhibit  O. 
Published  In  the  Tulsa  Daily  Democrat,  No- 
vember 28,  20,  and  30,  1910.    Wm. 
Stryker,  Publisher. 

"Ordinance  No.  822. 

"An  ordinance  amending  Ordinance  No.  756, 
entitled  'An  ordinance  prohibiting  persons 
having  the  possession  of  intoxicating  liq- 
uors with  intent  to  barter,  sell,  give  away 
or  otherwise  furnish  the  same  contrary  to 
the  law,  except  as  hereinafter  provided, 
and  declaring  an  emergency,'  and  declar- 
ing an  emergency. 

"Be  It  ordained  by  the  board  of  commis- 
sioners of  the  city  of  Tulsa,  Oklahoma: 

"Section  J.  That  section  2  of  Ordinance 
No.  756,  entitled,  'An  ordinance  prohibiting 
persons  having  the  possession  of  intoxicat- 
ing liquors  with  intent  to  barter,  sell,  give 
away  or  otherwise  furnish  the  same  contrary 
to  law,  except  as  hereinafter  provided,  and 
declaring  an  emergency,'  be  and  the  same  is 
hereby  amended  to  read  as  follows,  to  wit: 
Any  person  who  shall  violate  any  of  the  pro- 
visions of  section  one  (1)  of  this  ordinance 
shall  be  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  punish- 
ed by  a  fine  of  not  less  than  five  dollars  ($5.00) 
nor  more  than  one  hundred  dollars  ($100.00) 
or  by  imprisonment  in  the  city  Jail  for  not 
more  than  ninety  (90)  days  or  by  both  such 
fine  and  imprisonment. 

"Section  2.  That  an  emergency  exists  for 
the  preservation  of  public  htealth  and  safe- 
ty, by  reason  whereof  this  ordinance  shall 
take  effect  from  and  after  its  passage,  ap- 
proval and  publication. 

"Passed  and  approved  this  22nd  day  of 
November,  1910.  L.  J.  Martin,  Mayor. 

"Approved: 

"John  B.  Ramsey,  City  Attorney. 
"Attest: 

"B.  B.  Cllne,  aty  Auditor." 

And  on  said  day  a  rule  to  show  cause  why 
said  petitioner  should  not  be  discharged  was 
made  upon  respondent  Connelly,  chief  of  po- 
lice of  the  city  of  Tulsa,  answerable  Decem- 
ber 19th.  And  it  was  ordered  that  pending 
the  determination  of  said  cause  petitioner 
be  admitted  to  bail  in  the  sum  of  $300.  De- 
cember 19th  respondent  filed  a  general  de- 
murrer to  said  petition.  The  case  was  there- 
upon argued  and  submitted,  "with  five  days  to 
serve  and  file  brief  on  the  part  of  petitioner, 
and  five  days  additional  to  file  brief  on  the 
part  of  respondent 

Davidson  &  Malloy,  for  petitioner.  John 
R.  Ramsey,  City  Atty.,  and  C.  A.  Houston, 
for  respondent  ' 

DOTLE,  J.  (after  stating  the  facts  as 
above).  The  petitioner  was  charged  with 
having  on  December  10,  1910,  violated  Or- 
dinance No.  756  of  the  city  of  Tulsa,  by  then 
and  there  unlawfully  having  in  his  posses- 
sion intoxicating  liquors  with  intent  to  bar- 
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ter,  sell,  give  away,  and  otherwise  famish 
the  snme  contrary  to  the  statute  and  said 
ordinance.  Upon  his  arraignment  in  the  mu- 
nicipal court  of  said  city  he  filed  a  demurrer 
to  said  complaint,  on  the  grounds  that  said 
municipal  court  had  no  jurisdiction  to  try 
petitioner  on  said  charge,  for  the  reason  that 
the  aforesaid  ordinances  of  the  city  of  Tulsa 
were  void,  liecause  the  acts  alleged  to  have 
constituted  said  offense  are  made  a  public  of- 
fense under  the  statutes  and  the  Constitu- 
tion of  Olslahoma;  and  jurisdiction  to  try 
such  offense  Is  conferred  exclusively  upon 
the  county  court  of  Tulsa  county,  wherefore 
the  ijoard  of  commissioners  of  the  city  of 
Tulsa  were  without  authority  to  pass,  ap- 
prove, or  adopt  said  ordinances  or  either  of 
them.  The  demurrer  was  overruled  by  the 
court,  whereupon  petitioner  demanded  a 
trial  by  jury,  which  demand  was  refused  by 
the  court.  Thereupon  the  trial  was  had  in 
said  court  upon  said  complaint,  and  petition- 
er was  found  guilty  by  the  court,  and  his 
punisliment  assessed  at  a  fine  of  $100  and  10 
days'  imprisonment  in  the  city  jail  of  the 
city  of  Tulsa. 

The  principal  question  presented  for  our 
consideration  is:  Has  the  board  of  commis- 
sioners of  the  city  of  Tulsa  power  to  pro- 
hibit by  ordinance  the  possession  of  intoxi- 
cating liquors  within  said  city  with  intent 
to  sell,  barter,  give  away,  or  otherwise  fur- 
nish the  same  contrary  to  law  and  to 
prescribe  the  punishment  for  a  violation 
thereof? 

The  city  of  Tulsa  Is  a  city  of  the  first  class 
and  is  under  a  charter  form  of  government, 
adol^ted  under  the  authority  and  in  pursu- 
ance to  section  3,  art.  18,  of  the  Constitution, 
and  this  question  must  be  determined  upon 
a  consideration  of  the  powers  granted  under 
the  constitutional  provision,  the  statutes,  and 
under  its  charter. 

Section  3,  art.  18,  of  the  Constitution,  pro- 
vides that:  "Sec.  3.  (a)  Any  city  containing 
a  population  of  more  than  two  thousand  In- 
habitants may  frame  a  charter  for  its  own 
government,  consistent  with  and  subject  to 
the  Constitution  and  l^ws  of  this  state,  by 
causing  a  board  of  freeholders,  composed  of 
two  from  each  ward,  who  shall  be  qualified 
electors  of  said  city,  to  be  elected  by  the 
qualified  electors  of  said  city,  at  any  general 
or  special  election,  whose  duty  It  shall  be, 
within  ninety  days  after  such  election,  to 
prepare  and  propose  a  charter  for  such  city, 
which  shall  be  signed  in  duplicate  by  the 
members  of  such  board  or  a  majority  of 
them,  and  returned,  one  copy  of  said  charter 
to  the  chief  executive  officer  of  such  city, 
and  the  other  to  the  register  of  deeds  of  the 
county  in  which  said  city  shall  be  situated. 
Such  proposed  charter  shall  then  be  pub- 
lished in  one  or  more  newspapers  published 
and  of  general  circulation  within  said  city, 
for  at  least  twenty-one  days,  If  in  a  daily 
paper,  or  In  three  consecutive  Issues,  if  In 
a  weelUy  paper,  and  the  first  publication 


shall  be  made  within  twenty  days  after  the 
completion  of  the  charter;  and  within,  thirty 
days,  and  not  earlier  than  twenty  days  after 
such  publication,  it  shall  be  submitted  to  the 
qualified  electors  of  said  city  at  a  general  or 
special  election,  and  if  a  majority  of  such 
qualified  electors  voting  thereon  shall  ratify 
t^e  same,  it  shall  thereafter  be  submitted  to 
the  Governor  for  his  approval,  and  the  Gov- 
ernor shall  approve  the  same  if  It  shall  not 
be  In  conflict  with  the  Constitution  and  laws 
of  tills  state.  Upon  such  approval  it  shall 
become  the  organic  law  of  such  city  and  su- 
persede any  existing  charter  and  all  amend- 
ments thereof  and  all  ordinances  inconsist- 
tent  with  it.  A  copy  of  such  charter,  certi- 
fied by  the  chief  executive  officer  and  au- 
thenticated by  the  seal  of  such  city,  setting 
forth  the  submission  of  such  charter  to  the 
electors  and  its  ratification  by  them  shall, 
after  the  approval  of  such  charter  by  the 
Governor,  be  made  in  duplicate  and  dejioslt- 
ed,  one  in  the  office  of  the  Secretary  of  State, 
and  the  other,  after  being  recorded  in  the 
office  of  said  register  of  deeds,  shall  be  de- 
posited in  the  archives  of  the  city;  and  there- 
after all  courts  shall  take  judicial  notice  of 
said  charter.  The  charter  so  ratified  may  be 
amended  by  proposals  therefor,  submitted 
by  the  legislative  authority  of  the  city  to 
the  qualified  electors  thereof  (or  by  petition 
as  hereinafter  provided)  at  a  general  or  spe- 
cial election,  and  ratlfi^  by  a  majority  of 
the  qualified  electors  voting  thereon,  and  ap- 
proved by  the  Governor  as  herein  provided 
for  the  approval  of  the  charter." 

Section  2  of  article  2  of  the  Charter  of  the 
City  of  Tulsa  provides:  "The  city  of  Tulsa 
shall  have  power  to  enact  and  to  enforce  or- 
dinances necessary  to  protect  health,  life  and 
property  and  to  prevent  and  summarily 
abate  and  remove  nuisances,  and  to  preserve 
and  enforce  the  good  government,  order  and 
security  of  the  city  and  the  inhabitants  of 
said  city,  and  to  enact  and  enforce  any  and 
all  ordinances  upon  any  subject;  provided 
that  no  ordinance  shall  be  enacted  incon- 
sistent either  with  the  Constitution  or  law 
of  the  state  of  Oklahoma,  or  inconsistent 
with  the  provisions  of  this  charter;  and  pro- 
vided further,  that  the  specifications  of  par- 
ticular powers  herein  authorized  shall  never 
be  construed  as  a  limitation  upon  the  gen- 
eral powers  herein  granted,  it  l>elng  intended 
by  this  charter  to  grant  to  and  bestow  upon 
the  Inhabitants  of  the  city  of  Tulsa  full 
power  of  self-government,  and  It  shall  have 
and  exercise  all  powers  of  municipal  govern- 
ment not  prohibited  to  it  by  this  charter,  or 
by  some  general  law  of  the  state  of  Okla- 
homa, or  by  the  provisions  of  the  Constitu- 
tion of  the  state  of  Oklahoma." 

And  subdivision  3  of  section  3  of  article  2 
of  said  charter  in  part  provides:  "The  city 
of  Tulsa  shall  have  power,  by  ordlnauee 
duly  passed,  to  prohibit  dramshops,  drinking 
saloons  and  other  places  where  intoxicating 
liquors  are  sold." 
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Section  2  of  article  18  of  tbe  Constitution 
provides  that:  "Every  municipal  corpora- 
tion now  existing  within  this  state  shall  con- 
tinue with  all  of  its  present  rights  and  pow- 
ers until  otherwise  provided  by  law,  and 
shall  always  have  tbe  additional  rights  and 
powers  conferred  by  this  Constitution." 

Section  683,  Snyder's  Comp.  St.  1909,  pro- 
vides:    "The  city  council  shall  have  power 


define  a  municipal  corporation.  In  Its  his- 
torical and  proper  sense,  to  he  the  incor- 
poration by  the  authority  of  the  government 
of  the  Inhabitants  of  a  particular  place  or 
district  and  authorizing  them  in  their  cor- 
porate capacity  to  exercise  subordinate  speci- 
fied powers  of  legislation  and  regulation  with 
respect  to  their  local  and  Internal  concerns. 
This  power  of  local  government  is  the  dls- 


to  enact  ordinances  to  restrain,  prohibit  and  !  tlnctlve  purpose  and  the  distinguishing  fea- 
suppress  tippling  shops,  billiard  tables,  bow- 1  ture  of  a  municipal  corporation  proper." 
ling  alleys,  houses  of  prostitution  and  other  Dill.  Mun.  Corp.  par.  20.  The  general  rule 
disorderly  bouses,  and  practices,  games  and !  as  to  the  powers  possessed  and  which  may 


gambling  bouses,  desecrations  of  the  Sabbath 
day,  commonly  called  Sunday,  and  all  kinds 
of  public  Indecencies." 

Regarding  the  foregoing  constitutional, 
statutory,  and  charter. provisions,  counsel  for 
petitioner  contend  and  argue  that:     "These 


be  exercised  as  defined  by  Judge  Dillon  are : 
"First,  those  granted  in  express  words ;  sec- 
ond, those  necessarily  or  fairly  implied  in,  or 
incident  to,  the  powers  expressly  granted; 
third,  those  essential  to  the  declared  ob- 
jects and  purposes  of  the  corporation — ^not 


are  all  general  grants  of  powers  for  tbe  gen-   simply  convenient,  but  indispensable."     Ex 

eral  welfare  of  the  city.     We  contend  that    parte  Jones,  4  Okl.   Cr.  ,  109  Pac.  570. 

the  power  to  adopt  the  ordinances  In  ques-  i  "When  the  state  delegates  to  municipal  cor- 
tion  cannot  rest  in  these  general  grants  of  poratlons  the  powers  of  local  self-government, 
power.  Municipal  corporations  under  the  it  also  delegates  the  power  to  pass  all  need- 
usual  grant  of  power,  generally  known  as  ful  rules  and  regulations  in  the  form  of  ordi- 
the  general  welfare  clause,  cannot  by  ordl-  nances  for  this  purpose.  Charters  generally 
nance  declare  those  acts  offenses  against  the  contain  specific  enumerations  of  the  subjects 
city,  which  by  the  general  statutes  of  the  upon  which  the  municipal  corporation  may 
state  are  defined  and  made  punishable  as  legislate.  This  enumeration  is  usually  fol- 
offenses  against  the  state.  In  other  words, ,  lowed  by  a  general  delegation  of  authority 
that,  In  order  to  pass  valid  ordinances  cover- 1  to  pass  all  ordinances  which  may  be  ueces- 
ing  such  offenses  as  are  already  covered  by  sary  for  the  promotion  of  the  police  and  san- 
tbe  state  law,  tbe  city  must  have  express  itary  affairs  of  the  city.  Its  good  order,  ad- 
power  granted  to  It  for  that  purpose  by  the  vancement  of  commerce,  and  general  welfare 
Legislature,  and  that,  under  the  police  power  of  the  locality,  which  shall  be  consistent  with 
Inherently  vested  in  it,  the  city  has  no  power  the  Constitution  and  general  laws  of  the  state 
to  punish  for  an  offense  which  is  a  crime  and  the  local  charter.  This  latter  grant  is 
against  the  state" — citing  numerous  author-  generally,  though  not  always,  considered  to 
Ities  from  at  least  a  dozen  states.  I  give  authority  to  enact  ordinances  upon  all 

The  cas^  cited  all  maintain  that  under  '  other  subjects  within  the  scope  of  municipal 
a  general  grant  a  city  has  no  power  by  or- 1  Jurisdiction  which  are  not  mentioned  In  the 
dlnance  to  punish  for  offenses  provided  for  specific  enumeration.  Of  course,  the  passage 
by  the  general  laws  of  the  state,  and  that  of  such  ordinances  must  be  reasonably  neces- 
sucb  ordinances  are  absolutely  void.  Upon  sary  for  the  purpose  of  enabling  the  corpo- 
tbis  question  there  is  a  great  and  serious  ration  to  fulfill  the  objects  of  its  creation, 
conflict  In  the  authorities,  and  In  one  state  In  other  words,  the  detailed  enumeration  is 
the  courts  of  last  resort  have  disagreed.  Ex  not  construed  as  denying  the  Inherent  power 
parte  Coombs,  38  Tex.  Cr.  R.  648,  44  S.  W.  of  the  municipal  corporation  to  make  all 
854;  Harris  Co.  v.  Stewart,  91  Tex.  133,  41  proper  or  necessary  ordinances  respecting 
8.  W.  630.  Under  our  Constitution  and  laws  matters  not  specified,  unless  the  intention  to 
tbe  doctrine  of  those  cases  have  no  appllca- '  do  so  is  clear.  The  limitation  is  that  all 
tlon  here.  The  foregoing  provision  of  our  such  ordinances  must  be  confined  strictly  to 
Constitution  contemplates  the  organization  corporate  or  municipal  purposes,  and  be  in 
of  municipal  corporations,  not  by  general  or  harmony  with  the  charter.  Constitution,  gen- 
special  legislative  charter,  but  under  a  char-  eral  laws,  and  public  policy  of  the  state." 
ter  fomiulaled  and  adopted  by  the  citizens  McQullUn,  Muni.  Ordin.  par.  50.  "The  prop- 
of  the  municipality.  And,  when  a  city  form-  osltion  cannot  be  denied  that  organized  gov- 
nlates  and  adopts  a  charter  under  the  con-  emment  has  the  •  inherent  right  to  protect 
stitutlonal  provision,  the  municipal  corpora-  health,  life,  and  limb.  Individual  liberty  of 
tlon  so  organized  may  bo  considered  a  sepa-  action,  private  property  and  legitimate  use 
rate  governmeut,  invested  with  full  pcJwer  of  thereof,  and  provide  generally  for  the  safety 
local  legislation  under  Its  charter ;  the  same  { and  welfare  of  its  people.  Not  only  does 
being  the  organic  law  of  the  corporation.     |  the  right  exist,  but  this  obligation  is  Imposed 

A  "municipal  corporation"  has  been  terse-  upon  those  clothed  with  the  sovereign  power. 
ly  defined  to  be :  "The  investing  of  the  peo- '  This  duty  Is  sacred  and  cannot  be  evaded, 
pie  of  a  place  with  the*  local  government  shifted,  or  bartered  away  without  violating 
thereof."  |  a  public  trust."    McQuillln,  Muni.  Ordln.  par. 

Judge  Dlilou  says :     "We  may  therefore  1  '430.     "The  police  regulations  of  municipal 
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corporations  are  nsually  enforced  by  ordi- 
nance. Wbat  police  powers  the  local  cor- 
poration may  exercise  and  tbe  manner  in 
whicb  tbey  are  to  be  enforced  will  depend 
upon  Its  charter  or  legislative  acts  applica- 
ble, and  the  general  policy  of  the  state  with 
respect  thereto.  Generally,  cities  may  make 
and  enforce  within  their  limits  all  such  local, 
police,  sanitary,  and  other  regulations  de- 
signed to  promote  the  health,  safety,  com- 
fort, convenience,  and  welfare  of  the  local 
community  which  are  not  in  conflict  with 
the  Constitution  or  the  general  laws.  Crowd- 
ed urban  populations  require  numerous  police 
regulations  which  would  be  unreasonable  In 
rural  districts  or  sparsely  populated  terri- 
tory. This  difference  was  quiclily  recognized, 
and  from  the  first  establishment  of  local  cor- 
porations, Invested  with  civil  government, 
the  local  community  has  been  empowered  to 
enact  and  enforce  all  sorts  of  such  regula- 
tions which  restrict  more  or  less  the  liberty 
of  tbe  Individual,  his  personal  movements, 
and  the  use  of  bis  property.  Tbete  are  ab- 
solutely essential  to  life  In  crowded  centers. 
From  tbe  beginning  their  necessity  has  been 
sanctioned  by  the  public  authorities,  and 
tbey  have  been  sustained  generally  by  the 
courts.  The  police  power  primarily  Inheres 
In  the  state;  but.  If  the  state  Constitution 
does  not  forbid,  the  Legislature  may  delegate 
a  part  of  such  power  to  tbe  municipal  cor- 
porations of  the  state,  either  In  express  terms 
or  by  Implication,"  McQuiUin,  Muni.  Ordln. 
par.  433. 

As  we  construe  the  constitutional  provision 
and  the  powers  granted  In  the  city  charter, 
no  power  could  be  or  has  been  conferred 
upon  the  board  of  commissioners  of  the  city 
of  Tulsa  to  enact  or  adopt  ordinances  for  the 
punishment  of  offenses  under  tbe  general 
laws  of  the  state.  The  powers  conferred  by 
the  charter  are  for  municipal  purposes  only, 
and  the  object  of  the  ordinance  In  question 
was  not  to  punish  an  offense  against  the 
criminal  laws  of  the  state,  but  to  provide  a 
mere  police  regulation  for  the  purpose  of 
protecting  tbe  public  peace,  "and  to  preserve 
and  enforce  the  good  government,  order  and 
security  of  tbe  city  and  tbe  inhabitants  of 
said  city."  The  general  law  of  the  state, 
which  punishes  this  offense  as  a  misdemean- 
or, bas  not  been  superseded  by  tbe  charter 
and  ordinances  of  the  city.  The  Jurisdiction 
of  the  state  to  try  the  offense  remains  whol- 
ly unaflfepted  and  unimpaired.  The  general 
law  and  tbe  local  ordinances  must  stand  to- 
gether, the  one  an  offense 'against  tbe  state 
law,  and  the  other  a  different  petty  offense 
against  the  dty  ordinance;  and,  tbe  two  of- 
fenses being  different,  the  offender  may  be 
proceeded  against  under  either  the  city  ordi- 
nance, the  state  law,  or  both.  The  one  con- 
templates the  preservation  of  the  good  gov- 
ernment, order,  and  security  of  the  city ;  the 
other  provides  for  the  maintenance  of  the 
public  peace  and  dignity  of  the  state. 

"Unless  It  la  prohibited  by  some  express 


constitutional  or  statutory  provision,  by  tlie 
great  weight  of  authority  municipal  corpora- 
tions may,  by  ordinance,  prohibit  and  punish 
acts  which  are  also  prohibited  and  punisha- 
ble as  misdemeanors  under  tbe  general  stat- 
utes of  tbe  state,  or  which  may  involve  a 
common-law  offense;  and  while  many  such 
ordinances  contain  provisions  for  matters  i>e- 
cnliar  to  communities  of  dense  population, 
which  are  not  noticed  by  the.  general  law, 
many  others  are  mere  municipal  repetitions 
or  re-enactments  of  state  statutes.  The.  lat- 
ter, after  much  strenuous  contention,  are  now 
generally  recognized  as  valid  ordinances:  al- 
though some  cases  declare  them  nonenforce- 
able  as  being  a  secondary  exercise  of  a  sov- 
ereign  power,  which  may  not  be  employed  by 
a  municipality  without  express  authority. 
Other  cases  favor  the  Implication  of  police 
power  In  the  municipality  under  authority  to 
pass  laws  for  the  public  peace,  safety,  etc., 
where  the  offense  does  not  vitally  affect  the 
public  interests,  but  specially  concerns  the 
municipal  welfare."  28  Cyc.  897,  anfl  cases 
cited. 

Says  Mr.  Cooley:  "But  In  these  cases 
tbe  control  of  the  state  Is  not  excluded  If 
tbe  Legislature  afterward  see  fit  to  exercise 
It;  nor  will  conferring  a  power  upon  a  cor- 
poration to  pass  by-laws  and  impose  pen- 
alties for  the  regulation  of  any  specified  sub- 
ject necessarily  supersede  the  state  law  on 
the  same  subject,  but  the  state  law  and  the 
by-law  may  both  stand  together  If  not  incon- 
sistent. Indeed,  an  act  may  be  a  penal  of- 
fense under  tbe  laws  of  tbe  state,  and  fur- 
ther penalties,  under  proper  legislative  aa- 
thority,  be  imposed  for  its  commission  by  mu- 
nicipal by-laws,  and  the  enforcement  of  the 
one  would  not  preclude  the  enforcement  of 
the  other."  Cooley's  Constitutional  Limita- 
tions (7th  Ed.)  279,  and  cases  cited. 

A  few  cases  illustrative  of  this  principle 
are  as  follows: 

In  Mayor  v.  Rouse,  8  Ala.  518,  the  court 
said:  "Such  by-laws,  thongh  given  the  force 
of  law  by  the  charter  for  the  purpose  of  mu- 
nicipal government,  yet  relate  to  that  solely, 
and  prosecutions  for  mere  violation  have  no 
reference,  as  a  general  rule,  to  the  adminis- 
tration of  criminal  Justice  by  the  state." 

In  Major,  etc.,  of  Mobile  v.  Allaire,  14 
Ala.  400,  the  validity  of  a  municipal  by- 
law, imposing  a  fine  of  |50  for  an  assault 
and  battery  committed  within  the  dty,  was 
brought  In  question.  Collier,  Ch.  J.,  says: 
"The  object  of  the  power  conferred  by  the 
charter,  and  the  purpose  of  the  ordinance  it- 
self, was  not  to  punish  for  an  offense  against 
the  criminal  Justice  of  the  county,  but  to 
provide  a  mere  police  regulation,  for  the  en- 
forcement of  good  order  and  quiet  within  the 
limits  of  the  corporation.  So  far  as  an  of- 
fense bas  been  committed  against  the  pub- 
lic peace  and  morals,  the  corporate  authori- 
ties have  DO  powei*to  Inflict  punishment,  and 
we  are  not  informed  that  they  have  attempt- 
ed to  abrogate  it.    It  Is  altogether  Immateri- 
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al  wbetber  the  state  tribunal  has  Interfered 
and  exercised  its  power  In  bringing  the  de- 
fendant before  it  to  answer  for  the  assault 
and  battery;  for  whether  he  has  there  been 
punished  or  acquitted  Is  alike  unimportant. 
The  offense  against  the  corporation  and  the 
state  we  have  seen  are  distinguishable  and 
wholly  disconnected,  and  the  prosecution  at 
.the  suit  of  each  proceeds  upon  a  different 
hypothesis.  The  one  contemplates  the  ob- 
servance of  the  peace  and  good  order  of  the 
city;  the  other  has  a  more  enlarged  object 
In  view,  the  maintenance  of  the  peace  and 
dignity  of  the  state." 

In  tile  case  of  State  v.  Lee,  29  Minn.  445, 
13  N.  W.  913,  It  was  held:  "That  an  offense 
against  a  municipal  by-law  proceeding  from 
the  same  act  which  also  constitutes  a  felony 
under  the  state  law  is  not  for  that  reason  to 
be  considered  the  same  offense.  The  two  are, 
distinct  in  their  legal  character,  both  as  to 
the  nature  and  quality  of  the  offenses  and 
the  jurisdictions  offended  against."  Quoting 
from  the  opinion:  "One  who  is  within  the 
limits  of  a  municipal .  jurisdiction  most  not 
only  obey  the  laws  of  the  state,  but  must 
adjust  his  conduct  to  the  requirements  of  lo- 
cal by-law&  An  act  which,  outside  a  city, 
would  subject  him  to  punistunent  by  the  state 
only,  committed  inside  its  limits,  by  reason 
of  the  place  and  the  consequent  aggravation 
attending  it,  will  render  him  liable  also  for 
the  additional  penalty.  The  same  act  pro- 
hibited by  both  the  city  and  the  state  may 
thus  constitute  two  offenses,  which  are  in- 
trinsically and  legally  distinguishable." 

In  the  case  of  Mclnemey  v.  City  of  Denver 
et  al.,  17  Colo.  807,  29  Pac.  517,  Helm,  Judge, 
used  the  following  language:  "We  encounter 
greater  difficulty  in  disposing  of  the  remain- 
ing general  objection  urged  by  counsel  for 
petitioner,  viz.,  that  the  ordinances  through 
which  petitioner's  conviction  took  place  are 
Invalid,  and  therefore  the  police  court  is 
proceeding  illegally.  Great  reliance  is  placed 
upon  the  proposition  that  since,  by  general 
statute,  the  act  with  which  petitioner  is 
ctiarged  is  made  a  misdemeanor  punishable 
by  indictment  or  information,  trial  by  jury, 
etc.,  the  ordinances  involved  are  obnoxious  to 
a  number  of  constitutional  provisions  touch- 
ing criminal  cases.  The  Legislature  may  un- 
doubtedly delegate  to  municipal  corporations 
power  to  adopt  and  enforce  by-laws  or  or- 
dinances on  matters  of  special  local  impor- 
tance, even  though  general  statutes  exist  re- 
lating to  the  same  subjects.  An  ordinance 
must  be  authorized,  and  must  not  be  repug- 
nant to  a  statute  in  force  over  the  same  ter- 
ritorial area;  but  if  there  be  no  other  con- 
flict between  the  provisions  of  the  statute 
and  ordinance,  save  that  they  deal  with  the 
same  subject,  both  may  be  given  effect.  The 
resulting  or  correlative  doctrine  is  now  too 
firmly  established  to  admit  of  serious  ques- 
tion that  the  same  act  may  constitute  two 
offenses,  viz.,  a  crime  against  the  public  law 
of  the  state,  and  also  a  petty  offense  against 


a  local  municipal  regulation.  The  weight  of 
authority  likewise  fairly  sustains  the  view 
that  a  prosecution  and  punishment  for  one 
of  these  offenses  is  no  bar  to  a  proceeding 
for  the  other,  though,  if  it  be  not  so  provided 
by  statute,  every  fair-minded  Judge  will, 
when  pronouncing  judgment  in  the  second 
prosecution  or  proceeding,  consider  a  penalty 
already  suffered.  Since  the  act  constitutes 
two  distinct  offenses  against  separate  Juris- 
dictions, it  is  analogous  to  those  cases  where 
the  same  act  Is  punishable  under  a  congres- 
sional statute,  and  also  under  a  state  law. 
The  offenses  being  different,  there  is  no  vio- 
lation of  the  constitutional  inhibition  against 
putting  one  twice  in  jeopardy  for  the  same 
offense.  These  views  have  already,  in  sub- 
stance, been  sanctioned  by  this  court  (Hughes 
V.  People,  8  Colo.  336,  9  Pac.  60),  and  they 
are  sustained  by  the  following,  among  other, 
authorities;  Cooley,  Const.  Lim.  (oth  Ed.) 
241,  242,  and  note  1;  Dill.  Mun.  Corp.  par. 
367,  368,  and  note  1;  Blsh.  St  Crimes,  par. 
23;  Whart.  Crim.  PI.  &  Pr.  440;  State  v. 
Lee,  29  Minn.  453,  13  N.  W.  913 ;  Waldo  v. 
WaUace,  12  Ind.  569;  State  v.  City  of  To- 
peka,  36  Kan.  76,  12  Pac.  810  [59  Am.  Rep. 
529];  Greenwood  v.  State,  6  Baxt  [Tenn.l 
567  (82  Am.  Rep.  539];  Howe  v.  Treasurer, 
37  N.  J.  Law,  145;  Mayor,  etc.,  v.  Allaire, 
14  Ala.  400 ;  Hamilton  v.  State,  3  Tex.  App. 
643;  Shafer  v.  Mumma,  17  ild.  331  [79  Am. 
Dec.  656] ;  State  v.  Sly,  4  Or.  277;  Johnson 
V.  State,  69  Miss.  543;  Wragg  v.  Penn.  Tp., 
94  111.  11  [34  Am.  Rep.  199];  McLaughlin  v. 
Stephens,  2  Cranch,  C.  C.  148  [Fed.  Cas.  No. 
8,874] ;  City  v.  Cafferata,  24  Mo.  96;  Rogers 
V.  Jones,  1  Wend.  [N.  Y.]  238  [19  Am.  Dec. 
493];  Cross  v.  North  Carolina,  132  U.  S. 
131,  10  Sup.  Ct  47  [33  L.  Ed.  287]." 

Under  the  prohibition  ordinance  of  the 
Constitution  the  minimum  punishment  for  a 
violation  of  any  of  its  provisions  is  by  a  fine 
not  less  than  $.o0,  and  by  imprisonment  not 
less  than  30  days  for  each  offense.  The  pun- 
ishment fixed  by  statute  for  a  violation  of 
any  of  the  provisions  of  the  prohibition  law 
is:  "A  fine  of  not  less  than  fifty  dollars  nor 
more  than  five  hundred  dollars  and  by  Im-. 
prisonment  for  not  less  than  thirty  days,  nor 
more  than  six  months."  Section  4180,  Sny- 
der's Comp.  St.  1909.  The  maximum  punish- 
ment permitted  for  a  violation  of  a  police 
ordinance  of  a  city  of  first  class  is  as  fol- 
lows: "For  any  purpose,  or  purposes,  men- 
tioned in  the  preceding  sections,  the  council 
shall  Iiave  power  to  euact  and  make  all  nec- 
essary ordinances,  rules  and  regulations,  and 
they  shall,  also,  have  power  to  enact  and 
make  all  such  ordinances,  by-laws,  rules  and 
regulations,  not  Inconsistent  with  the  laws 
of  the  state  as  may  be  expedient  for  main- 
taining the  peace,  good  government,  and  wel- 
fare of  the  city,  and  its  trade  and  commerce ; 
and  all  ordinances  may  be  enforced  by  pre- 
scribing and  inflicting,  upon  Inhabitants  or 
other  persons  violating  the  same  sncb  fine. 
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not  exceeding  one  hundred  dollars,  or  such 
Imprisonment  not  exceeding  three  months,  or 
both  such  fine  and  imprisonment,  as  may  be 
just,  for  any  offense,  recoverable  with  costs 
of  suit,  tog^her  with  judgment  of  Imprison- 
ment, until  the  fine  and  costs  be  paid  or 
satisfied;  and  any  person,  committed  for  the 
nonpayment  of  fine  and  costs,  or  either,  while 
in  custody,  may  be  compelled  to  work  on 
the  streets,  alleys,  areuues,  areas  and  public 
grounds  of  the  city,  under  the  direction  of 
the  street  commissioner  or  other  proper  of- 
ficer, and  at  such  rate  per  day,  as  the  coun- 
cil may  by  ordinance  prescribe,  until  such 
fine  and  costs  are  satisfied."  Section  701, 
Snyder's  Comp.  St.  1909. 

Thus  we  see  that.  If  a  prosecution  under  a 
municipal  ordinance  would  be  a  bar  to  a 
prosecution  for  the  same  act  as  an  offense 
under  the  general  criminal  laws  of  the  state. 
In  all  cases  in  which  a  prosecution  is  first 
bad  under  the  municipal  ordinance,  the  re- 
sult would  be  a  material  abridgment  of  the 
punishment  which  the  constitutional  proTl- 
sion  and  the  statute  imposes,  and  In  effect  it 
would  thus  virtually  repeal  or  modify  the 
constitutional  provision  and  the  statute.  As 
was  said  by  Mitchell,  Judge,  in  State  v.  Lee, 
supra:  "There  are  other  considerations, 
founded  on  public  policy  and  public  neces- 
sity, which,  although  not  controlling,  are  en- 
titled to  weight.  The  principle  involved  is 
far-reaching.  -  There  are  many  things  be- 
sides keeping  houses  of  ill  fame  which  mu- 
nicipal corporations  are  authorized  to  sup- 
press by  ordinance,  which  are  crimes  under 
the  general  laws  of  the  state.  Now,  if,  on 
the  one  band,  it  l>e  held  that  all  such  ordi- 
nances are  void  as  repugnant  to  the  general 
statutes,  and  that  a  municipal  corporation 
cannot  prohibit  by  ordinance  any  act  which 
is  a  crime  under  such  statutes,  the  corpora- 
tions would  be  shorn  of  many  police  powers 
which  they  have  always  been  supposed  to 
possess,  and  which  are  absolutely  necessary 
to  the  preservation  of  good  order  within 
their  limits.  On  the  other  hand,  if  it  be  held 
that  a  so-called  prosecution  under  a  city  or 
village  ordinance  is  a  bar  to  a  prosecution 
for  the  same  act  as  a  crime  under  the  gen- 
eral criminal  laws  of  the  state,  It  would  vir- 
tually amount  to  a  repeal  pro  tanto  of  these 
general  laws  in  every  city,  town,  and  village 
In  the  state.  Such  a  sweeping  abdication  on 
the  part  of  the  state  of  her  authority,  to  pun- 
ish crime,  in  favor  of  the  uncertain  and  va- 
riable ordinances  of  every  city  and  viUage, 
would  be  too  alarming  in  its  consequences  to 
be  seriously  entertained.  It  would  result  In 
the  anomaly  of  the  same  crime  being  liable 
to  be  punished  in  as  many  various  ways  as 
there  are  cities  and  villages  in  the  state,  and 
of  the  same  crimes  when  committed  within 
the  limits  of  a  city  or  village  belns  punish- 
able only  by  a  petty  fine,  which,  if  committed 
In  the  rural  districts  of  the  state,  would  l>e 


punishable  by  imprisonment  in  the  state  pris- 
on." 

The  prohibition  ordinance  of  the  Constitu- 
tion and  the  statutes  prohibiting  the  manu- 
facture, sale,  barter,  giving  away,  and  other- 
wise furnishing  of  intoxicating  liquors  ex- 
emplify the  public  policy  of  the  state  in  re- 
lation to  the  traffic  in  intoxicating  liquors, 
and  in  view  of  the  public  policy  of  the  state, 
we  believe  that  it  is  a  proper  exercise  of  the 
police  power  of  a  municipal  corporation  to 
prohibit  the  sale  and  the  unlawful  possession 
of  intoxicating  liquors  within  the  confines 
of  the  corporation.  Prohibiting  the  posses* 
sion  of  intoxicating  liquors  with  intent  to 
barter,  sell,  give  away,  and  otherwise  fur- 
nishing the  same  contrary  to  law  is  so  nec- 
essarily incidental  and  relevant  to  prohibit- 
ing "dramshops,  drinking  saloons,  and  other 
places  where  intoxicating  liquors  are  sold," 
and  is  so  evidently  a  legitimate  means  to 
that  end,  as  to  render  either  argument  or 
citation  of  authorities  to  ttiat  effect  super- 
fluous, and  the  power  so  expressly  granted, 
necessarily  carries  wii;h  it  the  power  to  pro- 
hibit the  unlawful  possession  for  the  purpose 
of  sale. 

We  are  of  opinion  that  the  provisions  of 
the  charter  of  the  city  of  Tulsa  are  broad 
enough  to,  and  do,  include  the  power  to  pro- 
hibit by  ordinances,  the  possession  of  intoxi- 
cating liquors  within  the  confines  of  the 
corporation  for  the  purpose  of  sale,  barter, 
giving  away,  and  otherwise  furnishing  con- 
trary to  law.  Also,  power  to  enforce  the 
punishment  prescribed  for  violation  thereof. 

Cotinsel  further  contend  that:  "The  of- 
fense charged  against  petitioner  is  essential- 
ly criminal  under  the  general  laws  of  the 
state,  and  petitioner  is  entitled  to  a  jury 
trial.  The  fact  that  an  appeal  lies  to  a  court 
In  which  a  jury  trial  may  be  bad  does  not 
meet  the  requirements  of  the  Constitution" — 
citing  the  case  of  Callan  t.  Wilson,  127  U.  S. 
540,  8  Sup.  Ct.  1301,  32  L.  Ed.  223.  This 
important  question  is  now  for  the  first  time 
presented  for  determination  by  this  court. 

Section  19  of  the  BUl  of  Rights  provides 
that:  "The  right  of  trial  by  jury  shall  be 
and  remain  Inviolate."  Section  20  of  the 
Bill  of  Rights  provides  that:  "In  all  crim- 
inal prosecutions  the  accused  shall  have  (he 
right  to  a  speedy  and  public  trial  by  an  Im- 
partial jury  of  the  county  in  which  the 
crime  sliall  have  been  committed." 

A  careful  examination  of  the  authorities 
leads  us  to  the  conclusion  that  prosecutions 
for  violations  of  municipal  ordinances,  en- 
acted under  the  police  power  for  the  pres- 
ervation of  peace,  good  order,  safety,  and 
health,  and  otherwise  promoting  the  general 
welfare  within  cities,  have  been  generally 
prosecuted  without  the  Intervention  of  a 
jury  at  least  in  the  first  instance. 

Judge  Dillon  says:  "One  of  the  questions 
which  most  frequently  arises  Is  whether  the 
defendant  is  entitled  to  a  trial  by  Jury,  and 
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the  cases  on  this  subject  cannot  all  be  recon- 
ciled. The  general  principles  Applicable  to 
its  solution,  however,  are  plain.  Violations 
of  municipal  by-laws  proper,  such  as  fall 
within  the  description  of  municipal  police 
regulations,  as,  for  example,  those  concerning 
markets,  streets,  waterworks,  city  ofHcers, 
etc.,  and  which  relate  to  acts  and  omissions 
that  are  not  embraced  in  the  general  criminal 
legislation  of  the  state,  the  Legislature  may 
authorize  to  be  prosecuted,  in  a  summary 
manner,  by  and  in  the  name  of  the  corpora- 
tion, and  need  not  provide  for  a  trial  by 
Jury.  Such  acts  and  omissions  are  not 
crimes  or  misdemeanors  to  which  the  consti- 
tutional rights  of  trial  by  Jury  extend."  And 
again:  "Where  the  act  or  omission  sought 
to  be  punished  by  imprisonment  under  a  mu- 
nicipal ordinance  is  in  its  nature  not  pecu- 
liarly an  offense  against  the  municipality, 
bat  rather  against  the  public  at  large,  where 
it  falls  within  the  legal  or  common-law  no- 
tion of  a  crime  or  misdemeanor,  and  espe- 
cially where,  being  of  such  a  nature,  it  is  em- 
braced in  the  Criminal  Code  of  the  state, 
there  the  constitutional  guaranties  intended 
to  secure  the  liberty  of  the  citizen,  and  the 
right  to  a  trial  by  Jury  cannot  be  evaded  by 
the  nature  of  the  powers  vested  in  the  mu- 
nicipal corporation  or  the  nature  of  the  Juris- 
diction conferred  upon  the  municipal  courts." 
1  Dill.  Mun.  Corp.  (3d  Ed.)  par.  433. 

"It  has  been  held  sometimes  that  under 
Constitutions  summary  proceedings  of  this 
kind  can  be  employed  only  in  the  trial  of 
such  offenses  as  are  'not  embraced  in  the 
public  criminal  statutes  of  the  state,'  and 
that,  where  the  act  charged  constitutes  an 
oftense  against  the  criminal  law  of  the  state, 
a  person  charged  with  such  act  cannot  be 
tried  by  a  municipal  court  without  a  Jury, 
even  though  such  act  may  be  a  violation  of 
an  ordinance  of  the  municipality.  This  view 
seems  based  on  the  idea  that  otherwise  a 
person  might  be  liable  to  be  tried  and  pun- 
ished twice  for  the  same  offense.  But  this 
reason  can  have  no  force  in  these  states 
where  the  same  act  may  constitute  an  of- 
fense against  both  the  state  and  the  munic- 
ipal corporation,  and  both  offenses  be  pun- 
ished without  violating  any  constitutional 
principle.  In  the  courts  where  this  view  is 
held  it  has  been  denied  that  the  test  is 
■whether  the  act  prohibited  by  ordinance  is 
embraced  in  and  made  indictable  by  the 
Criminal  Code  of  the  state,  and  the  true 
criterion  declared  to  be  rather  whether  It 
may  not  be  an  act  not  only  against  the  peace 
and  dignity  of  the  state,  but  also  subversive 
of,  or  dangerous  to,  the  peace,  good  order, 
safety,  or  health  of  the  municipality."  27  A. 
&  E.  Enc.  of  Law,  p.  37G. 

As  we  construe  these  constitutional  provi- 
sions, the  first  means  that  a  Jury  trial  is 
preserved  in  all  cases  in  which  It  existed 
at  the  time  of  the  adoption  of  the  state  Con- 
stitution. It  does  not  extend  the  right  of 
trial  by  Jury;    It  simply  secures  it  in  all 


cases  in  which  it  was  a  matter  of  right  be- 
fore. The  second  secures  to  the  accused  in 
all  criminal  prosecutions  the  right  of  trial 
by  a  Jury  of  the  county. 

A  prosecution  for  the  violation  of  a  mu- 
nicipal ordinance  which  prohibits  an  act 
which  also  constitutes  an  offense  under  the 
general  criminal  law  is  a  quasi  criminal  pro- 
ceeding. 

At  the  time  the  state  Constitution  was 
adopted,  the  laws  in  force  in  the  territory 
of  Oklahoma  provided  two  modes  of  appeal 
from  police  courts.  These  provisions  were 
as  follows: 

"That  from  any  final  Judgment  of  the  Jus- 
tice of  the  peace  or  the  police  Judge  the  de- 
fendant may  appeal  to  the  probate  court  of 
the  county,  upon  filing,  within  ten  days  from 
the  date  of  the  Judgment,  a  good  and  suffi- 
cient bond  in  double  the  amount  of  the 
fine  and  costs,  signed  by  two  or  more  sure- 
ties to  be  approved  by  the  Justice  of  the 
peace,  conditioned  that  the  appellant  will  ap- 
pear before  the  probate  court  of  the  next  reg- 
ular term  thereof,  and  will  pay  and  satisfy 
any  fine  and  all  costs  that  may  be  rendered 
against  him  in  the  probate  court,  and  that 
he  will  submit  himself  for  imprisonment  if 
Imprisonment  be  adjudged  against  him,  and 
will  obey  all  orders  and  Judgments  of  the 
probate  court  In  the  disposition  of  the  ap- 
peal; provided,  however,  the  Judgment  of 
the  probate  court  shall  be  final,  unless  the 
defendant  desires  to  appeal  on  questions  of 
law  alone,  then  an  appeal  may  be  taken  to 
the  district  court  of  the  county  as  herein  pro- 
vided, substituting  in  the  new  bond  the 
district  court  in  place  of  the  probate  court. 
Upon  the  filing  of  said  bond,  either  in  the 
Justice  of  the  peace,  or  the  probate  court,  the 
defendant  must  be  given  his.  liberty.  Pro- 
vided, further,  if  the  defendant  desires  to 
appeal  without  giving  bond  as  herein  provid- 
ed, he  must  be  confined  in  Jail  until  the  ap- 
peal is  disposed  of;  and  if  the  defendant  re- 
main in  Jail  before  the  appeal  is  disposed  of 
long  enough  to  liquidate  the  fine  and  costs 
of  the  court  below,  at  the  rate  of  two  dol- 
lars per  day,  then  he  must  be  discharged 
and  no  further  prosecution  shall  be  bad  In 
the  case."  Section  1,  c.  29,  Act  1,  Sess. 
Laws  1905;  Section  7193,  Snyder's  Comp. 
St.  1909. 

"In  all  cases  before  the  police  Judge  arising 
under  the  ordinances  of  the  city,  an  .-ippeal 
may  be  taken  by  the  defendant  to  the  dis- 
trict court,  but  no  such  appeal  shall  be  al- 
lowed unless  the  defendant,  within  ten  days, 
shall  enter  Into  a  recognizance  with  good 
and  sufficient  sureties,  to  be  approved  by 
the  police  Judge,  conditioned  for  the  per- 
sonal appearance  of  the  appellant  before  the 
district  court  of  the  county  on  the  first  day 
of  the  next  term  thereof."  Section  432, 
Wilson's  Rev.  &  Ann.  St.  1903;  Section  74«, 
Snyder's  Comp.  St.  1900. 

The  first  provision  evidently  was  Intended 
to  provide  a  mode  of  appeal  from  Justices  of 
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peace  or  police  Judges  in  cities,  towns,  and 
Tillages  organized  under  the  provisions  of 
chapter  15,  Snyder's  Conip.  St  lfl09.  The 
second  provision  secures  to  the  accused  an 
unqualified  right  of  appeal  to  a  court  in 
which  he  may  have  a  trial  by  jury,  requir- 
ing only  a  sufficient  recognizance,  conditioned 
for  the  personal  appearance  of  the  appellant 
before  the  appellate  court  on  the  first  day  of 
the  next  term  thereof. 

It  is  provided  in  section  10,  art.  7,  of  the 
Constitution,  that:  "The  district  courts  shall 
have  such  appellate  jurisdiction  as  may  be 
provided  in  this  Constitution,  or  by  law."  By 
Act  Jane  4,  IflOS  (section  1979,  Snyder's 
Comp.  St.  1909),  it  is  provided  that:  "The 
county  court  shall  have  concurrent  with  the 
district  court,  appellate  jurisdiction  of  judg' 
ments  of  justices  of  the  peace  and  of  Judg- 
ments of  police  judges  in  alt  civU  and  crim- 
inal causes."  The  constitutional  provisions 
simply  secure  the  right  to  a  trial  by  Jury 
without  directing  the  mode  or  manner  in 
which  it  shall  be  enjoyed,  and  it  is  the 
province  of  the  Legislature  to  enact  laws 
reflating  the  mode  In  which  the  rights  se- 
cured to  the  citizen  by  the  Constitution  shall 
be  enjoyed. 

A  similar  provision  was  construed  in  the 
case  of  the  City  of  Emporia  v.  Volmer,  12 
Kan.  622,  wherein  Judge  Brewer  used  this 
language:  "The  statute  plainly  authorizes 
such  summary  proceeding  in  the  police  court. 
And  the  only  question  that  can  be  raised  is 
whether  such  section  conflicts  witli  the 
provision  in  paragraph  5  of  the  Bill  of 
Rights,  which  declares  that  'the  right  of 
trial  by  jury  shall  be  inviolate.'  Without  at- 
tempting to  decide  as  to  the  extent  or  limits 
of  this  constitutional  provision,  it  is  enough 
for  us  in  this  case  to  decide  that,  where  the 
summary  proceeding,  authorized  by  statute, 
is  in  a  municipal  court,  for  the  violation  of 
one  of  the  city  ordinances,  and  the  defend- 
ant may  have  an  appeal,  clogged  by  no  un- 
reasonable restrictions,  to  an  appellate  court 
in  which  be  has  a  right  to  a  trial  by  jury, 
this  is  sufficient" — citing  Byers  v.  Common- 
wealth, 42  Pa.  S9;  McGear  v.  Woodruff,  33 
N.  J.  Law,  213. 

In  the  case  of  Jones  v.  Bobbins,  8  Gray 
(Mass.)  329,  it  was  said:  "And  we  believe  it 
has  been  generally  understood  and  practiced 
here  and  in  Maine,  and  perhaps  in  other 
states  having  a  similar  provision,  that  as  the 
object  of  the  clause  is  to  secure  a  benefit 
to  the  accused,  which  he  may  avail  himself 
of  or  waive,  at  his  own  election;  and  as  the 
purpose  of  the  provision  is  to  secure  the 
right,  without  directing  the  mode  in  which 
it  shall  be  enjoyed — it  is  not  violated  by  an 
act  of  legislation,  which  authorizes  a  single 
magistrate  to  try  and  pass  sentence,  provided 
the  act  contans  a  provision  tliat  the  party 
shall  have  an  unqualified  and  unfettered 
right  of  appeal,  and  a  trial  by  jury  in  the 
appellate  court,  subject  only  to  the  common 
liability  to  give  bail,  or  to  be  committed  to 


Jail,  to  Insure  Iiis  appearance  and  to  abide 
the  judgment  of  the  court  appealed  to.  This 
is  a  necessary  inconvenience,  as  Is  also  the 
delay  of  the  trial  till  the  sitting  of  such 
court;  they  are  the  same  and  no  greater  than 
they  would  be  in  case  the  magistrate,  instead 
of  passing  sentence,  should,  on  examination, 
bind  the  accused  over,  or,  as  the  necessary 
alternative,  commit  him  to  jail.  Such  seems 
to  have  been  the  construction  of  a  similar 
provision  in  other  states.  Emerick  v.  Har- 
ris, 1  Bin.  [Pa.)  41C;  Murphy  v.  People,  2 
Cow.  [N.  Y.]  815;  Jackson  v.  Wood,  2  Cow. 
(N.  Y.]  S19;  Beers  v.  Beers,  4  Coun.  535  [10 
Am.  Dec.  186];  Sullivan  v.  Adams,  3  Gray, 
477.  It  appears  to  us,  therefore,  that  sudt 
a  provision  is  not  void,  as  a  violation  of 
that  clause,  which,  in  criminal  cases,  secures 
to  the  accused  a  right  of  trial  by  Jury." 

These  provisions  undoubtedly  secure  the 
right  of  appeal  without  unreasonable  restric- 
tions from  the  municipal  court  of  tlie  city 
and  a  trial  by  Jury  in  the  appellate  court 

Our  conclusion  is  that  the  defendant's  con- 
stitutional guaranty  of  a  trial  by  Jury  lias 
not  been  impaired. 

It  is  also  contended  that,  as  the  case  was 
prosecuted  in  the  name  of  the  city  of  Tulsa, 
it  was  in  violation  of  section  19,  art  7.  of 
the  Constitution,  which  provides:  "The  style 
of  all  writs  and  processes  shall  be  'the 
state  of  Oklahoma.'  All  prosecutions  stiail 
be  carried  on  in  the  name  and  by  the  author- 
ity  of  the  state  of  Oklahoma."  The  charter 
of  the  city  of  Tulsa  provides  (section  14,  art. 
11):  "Ail  writs,  subpoenas,  or  other  process  is- 
suing out  of  the  city  court,  shall  run  in  the 
name  of  tlie  city  of  Tulsa,  and  may  be  exe- 
cuted and  served  by  the  chief  of  police  or 
his  deputies,  or  policemen  of  said  city  any- 
where in  Tulsa  county,  Olciahoma."  We  are 
of  opinion  that  the  constitutional  provision 
does  not  extend  to  prosecutions  in  violation 
of  city  ordinances,  and  that  this  provision  of 
the  city  charter  is  not  in  conflict  with  the 
constitutional  provision. 

The  Constitution  of  the  state  of  Iowa  con- 
tains a  similar  provision.  The  charter  of 
the  city  of  Davenport  authorizes  prosecu- 
tions for  violations  of  ordinance  to  be  insti- 
tuted in  the  name  of  the  city,  and  it  was 
contended  that  this  portion  of  the  charter 
was  in  conflict  with  the  Constitution.  In  the 
case  of  Davenport  v.  Bird,  34  Iowa,  524,  it 
was  held  otherwise.  Miller,  Judge,  deliver- 
ing the  opinion  of  the  court,  says:  "Is  it 
necessary,  under  the  Constitution,  that  all 
prosecutions  for  violations  of  muulclpai  po- 
lice ordinances  shall  be  conducted  in  the 
name  and  by  the  authority  of  the  state  of 
Iowa?  Or,  in  other  words,  is  that  clause  of 
the  city  charter  of  Davenport,  which  directs 
ttiat  'all  suits,  actions,  and  prosecutions  be 
instituted,  commenced,  and  prosecuted  in  the 
name  of  the  city  of  Davenport,'  in  conflict 
with  the  constitutional  provision  before  re- 
ferred to?  We  are  of  the  opinion  that  It  is 
not    This  clause  of  the  Constitution  occurs 


Digitized  by  V^OOQlC 


OU.) 


EDWARDS  V.  KINO 


961 


in  article  5,  whtcb  treats  of  the  Judicial  de- 
partment of  tbe  goTemment  Tbis  article 
Tests  and  defines  the  Judicial  power  of  tlie 
state,  establishes  the  tenure  of  office  of  the 
Judges,  and  defines  the  mode  of  their  elec- 
tion, fixes  tbelr  salary  and  limits  tbe  number 
of  Judicial  districts,  provides  for  tbe  elec- 
tion of  an  Attorney  General,  and  other  mat- 
ters ipertaining  to  the  Judicial  arm  of  the 
state,  among  which  is  the  clause  under  con- 
sideration. From  all  this  it  seems  manifest 
that  the  requirement  'that  all  prosecutions 
shall  be  conducted  in  the  same  of  tbe  state 
of  Iowa'  contemplates  sucb  criminal  prosecu- 
tions as  sball  be  instituted  and  prosecuted 
before  tbe  tribunals  which  are  provided  for 
In  that  article  of  the  Constitution  under  tbe 
statutes  of  the  state.  It  is  fitting  and  appro- 
priate that  prosecutions  for  violations  of  tbe 
criminal  laws  of  tbe  state  should  be  carried 
on  in  the  name  of  the  government  But 
there  is  no  fitness  or  propriety  in  requiring 
the  state  to  be  a  party  to  every  petty  prose- 
cution under  the  police  regulations  of  a  mu- 
nicipal corporation.  Such  a  construction  of 
tbbs  article  of  the  Constitution  seems  to  us 
to  be  unwarranted,  and  not  intended  by  tbe 
framers  of  tbe  Constitution.  It  was  held  by 
the  Supreme  Court  of  Pennsylvania  that  the 
word  'process,'  In  tbe  twelfth  section  of  tbe 
fifth  article  of  the  Constitution  of  the  state, 
which  provides  that  'the  style  of  all  process 
sball  be  tbe  commonwealth  of  Pennsylvania,' 
was  intended  to  refer  to  sucb  writs  only  as 
should  become  necessary  to  be  Issued  in  tbe 
course  of  tbe  exercise  of  that  Judicial  pow- 
er which  is  established  and  provided  for  in 
the  article  of  the  Constitution,  and  forms 
exclusively  the  subject-matter  of  It.  On  the 
same  principle  we  are  of  tbe  opinion  tbnt 
the  word  'prosecutions,'  in  tbe  eighth  sec- 
tion of  article  6  of  our  Constitution,  was  in- 
tended to  refer  only  to  sucb  criminal  prose- 
cutions under  state  laws  as  should  be  cog- 
nizable by  tbe  Judicial  power,  wbicb  is  es- 
tablished and  provided  for  In  that  article, 
and  that  it  was  not  Intended  to  Include  pros- 
ecutions under  ordinances  of  municipal  cor- 
porations cognizable  before  police  magis- 
trates." See,  also.  People  v.  Justices,  74  N. 
T.  406;  Williams  v.  Augusta,  4  Ga.  .509;  Ex 
Parte  Hollwedell,  74  Mo.  395;  Williamson  v. 
Comm.  4  B.  Mon.  (Ky.)  146;  Seattle  v.  Chin 
Let.  19  Wash.  38,  52  Pac.  324 ;  Abbeville  v. 
Leopard,  61  S.  C.  99.  39  S.  B.  248;  Platteville 
T.  McKeman,  64  Wis.  487,  11  N.  W.  70a 

For  tbe  reasons  stated,  we  conclude  that 
the  municipal  court  of  the  city  of  Tulsa  bad 
Jurisdiction  of  tbe  subject-matter  and  peti- 
tioner, and  that  petitioner's  imprisonment  is 
not  illegal. 

The  writ  of  habeas  corpus  is  denied,  and 
petitioner  is  remanded  to  tbe  custody  of  tbe 
culef  of  police  of  tbe  city  of  Tulsa. 

FtTRMAN,  P.  J.,  and  RIOHARDSOX,  J., 
concur. 


m  Okl.   403) 

EDWARDS  T.  KINO. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Syllabiu  hy  ttie  Court.) 

1.  liANDLORO  AKD  TENANT  (|  239*)— LiKN  FOB 

Rent— When  AtrraoBizED. 

The  lien  the  statute  crentes  (Mansf.  Dig.  I 
4453  [Ind.  T.  Ann.  St  1890,  i  2920])  for  the 
payment  of  rent  arises  only  from  tbe  relation 
of  landlord  and  tenant. 

[Dd.  Note. — For  other  cases,  see  Landlord 
and  Tenant.  Dec.  Dig.  {  230.*] 

2.  Appeal  and   Errob   (i  1001*)— Review- 
Findings  OF  Fact. 

Where  a  finding  of  fact  by  tbe  trial  court 
is  not  reasonably  supported  by  tbe  evidence, 
a  judgment  rendered  thereon  will  be  reversed  on 
appeal. 

(EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §1  3922,  3928-3934;  Dec. 
Dig.  i  1001.*] 

Error  from  Pontotoc  County  Coort;  Joe  h. 

Terrell,  Judg& 

Action  by  R,  F.  King  against  W.  W.  Ed. 
wards.  Judgment  for  plaintltr,  and  defend- 
ant brings  error.  Reversed.  Action  dis- 
missed. 

B.  H.  Epperson  and  J.  D.  Grlgsby,  for 
plaintiff  in  error. 

TURNER,  J.  On  October  9,  1907,  R.  F. 
King,  defendant  in  error,  as  plaintiff,  sued 
W.  W.  Edwards,  plaintlfT  in  error,  before  a 
United  States  commissioner  at  Ada  for  $250 
rent  du^  and  to  enforce  his  lien  as  landlord 
by  attachment  (alleging  statutory  grounds — 
Mansf.  Dig.  |  4459  [Ind.  T.  Ann.  St  1899, 
I  2926])  on  the  crops  grown  by  defendant 
that  year  on  certain  lands  alleged  to  have 
been  rented  by  plaintiff  to  defendant  After 
answer  filed,  in  effect,  a  general  denial  and 
controverting  affidavit,  and  that  defendant 
was  holding  under  a  five-year  lease  from 
one  Henry  Shields,  wbicb  latter  allegation 
was  stricken,  the  cause  was,  by  consent; 
transferred  to  tbe  county  court  of  Pontotoc 
county,  where,  after  trial  to  tbe  court  which 
resulted  In  Judgment  for  plaintiff  for  $89  and 
cost  defendant  brings  the  case  here,  and  as- 
signs for  error  that  the  Judgment  is  con- 
trary to  law,  in  that  the  evidence  falls  to 
prove  tbe  relation  of  landlord  and  tenant 
between  plaintiff  and  defendant  This  rela- 
tion must  exist,  or  this  suit  must  fall.  Mansf. 
Dig.  I  4459 ;  Collins  v.  Whigbam,  58  Ala.  43a 

The  evidence  discloses  that  prior  to  the 
allotment  of  one  Johnson  Gift  on  tbe  lands 
in  question  defendant  was  in  possession 
thereof,  claiming  the  right  thereto  under  a 
five-year  lease  from  one  Henry  Shields,  dat- 
ed March  17,  1906 ;  that  after  allotment  on 
June  18,  1906,  Gift  died  indebted  to  plaio- 
tiff,  who  qualified  as  his  adminlstrntor.  and 
also  as  guardian  for  his  two  minor  children; 
that  as  sucb  guardian  under  proper  order  of 
the  court  he  sold  said  land,  the  father  and 
mother  of  said  Gift  conveying  to  tbe  pur- 
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chaser  about  the  same  time  their  Interest 
therein;  that  by  parol  agreement  with  the 
purchaser,  In  payment  of  bis  debt,  plaintiff 
reserved  the  right  to  rent  the  land  for  the 
year  1907;  that  defendant,  being  in  posses- 
sion thereof  under  bis  lease,  continued  so 
to  hold,  and  so  far  as  the  record  discloses 
In  no  wise  agreed  to  attorn  to  plaintiff. 
There  was  some  conversation  between  plain- 
tiff and  defendant  and  Dr.  Eby,  to  whom 
plaintiff  sent  defendant  with  reference  there- 
to; but  the  most  plaintiff  claims  is  that  he 
thought  defendant  "would  do  the  right 
thing."  In  striking  that  part  of  defendant's 
answer  setting  up  his  lease  from  Shields,  and 
excluding  evidence  in  support  thereof,  we 
think  the  court  erred;  and.  there  l)elng  no 
evidence  reasonably  tending  to  support  the 
finding  of  the  court  that  the  relation  of  land- 
lord and  tenant  exi.sted.  the  attachment  must 
fall,  and  this  suit  be  dismissed  at  the  cost 
of  defendant  In  error,  who  has  not  seen  fit 
to  favor  us  with  a  brief  In  this  case. 
It  is  BO  ordered.    All  the  Justices  concur. 


07  Okl.  634) 

KUHN  T.  POOLE. 
(Supreme  Court  of  Oklahoma.     Nov.  16,  1910.) 

(SyUtthu*  by  the  Court.) 

i.  Fbatjds,  Statute  of  (|  60*)— Aobxchent 
FOB  Party  Wali.— Vai.iditt. 

An  executory  parol  Rgreement  for  the  erec- 
tion of  a  party  wall  falls  within  that  portion 
of  section  3371.  Slansf.  Dig.  Ark.  (Ind.  T.  Ann. 
St.  180!),  I  2305),  In  force  in  the  Indian  Terri- 
tory prior  to  the  admission  of  the  state,  which 
requires  that  any  contract  for  the  sale  of  lands 
or  any  interest  in  or  concerning  them  shall  be 
in  writing,  and  is  void. 

[EJd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  IS  94,  95;    Dec.  Dig.  |  60.*] 

2.  FRAuns,    Statute    of    (|    129*)  —  Pabol 
Aqreement  for  Partt  Wall. 

Rut,  where  an  oral  agreement  is  made  be- 
tween two  owners,  P.  and  K.,  of  adjoining  lots 
that  P.  shall  erect  a  party  wall  and  staircase 
on  the  line  between  their  lots  and  pay  there- 
for, and  that  K.  shall,  upon  using  the  wall, 
pajr  one-half  of  the  cost  thereof,  if  the  wall  is 
built  before  any  revocation,  and  K.  thereafter 
accepts  the  benefit  of  the  contract  and  uses  the 
wall,  the  contract  is  taken  out  of  the  statute, 
and  an  action  thereon  may  be  maintained. 

[EM.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent.  Dig.  i{  287-292;  Dec.  Dig.  { 
129.*] 

8.  WrrNESsES  (i  388*)  —  Impeachment— Cow- 

TBADICTORT    STATEMENTS. 

Before  a  witness  can  be  impeached  by  proof 
of  contradictory  statements  made  by  him  out- 
side of  the  courtroom,  his  attention  must  first 
be  called  to  the  time,  place,  and  person  involved 
in  the  supposed  contradictory  conversation  In 
a  manner  sufficiently  definite  that  there  is  a 
reasonable  certainty  that  the  recollection  of  the 
witness  will  be  refreshed,  and  bis  attention  di- 
rected to  the  alleged  conversation. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  if  1233-1242 ;    Dec.  Dig.  |  388. •] 


4.  Witnesses     (J     392*)   —  Contbadictobt 
Statements -Best  and    Seconoabt    Evi- 

DE.NCB. 

If  the  contradictory  statement  consista  of 
a  written  statement,  made  by  the  witness,  the 
writing  is  the  best  evidence  of  the  contents  of 
the  statement ;  and.  In  the  absence  of  a  show- 
ing that  the  written  instrument  is  lost  or  de- 
stroyed or  that  the  person  seeking  to  prove 
the  contents  of  the  same  is  nnable  to  produce 
it  in  court,  parol  evidence  as  to  the  contents 
thereof  is  not  admissible. 

[Ed.  Note. — For  other  cases,  see  Witnesse*, 
Cent  Dig.  JS  124»-1251;   Dec  Dig.  |  392.*J 

Error  from  District  Court,  Craig  County; 
T.  L.  Brown,  Judge. 

Action  by  C.  W.  Poole  against  W.  J.  Knbn. 
Judgment  for  plaintiff,  and  defendant  briuj^a 
error.    Reversed  and  remanded. 

W.  H.  Komegiiy,  for  plaintiff  In  error. 
Seymour  Riddle,  for  defendant  in  error. 

HATES,  J.  This  action  was  brought  by 
defendant  in  error,  plaintiff  below,  in  the 
United  States  Court  for  the  Northern  Dis- 
trict of  the  Indian  Territory  before  the  ad- 
mission of  the  state,  to  recover  one-half  the 
cost  of  the  construction  of  a  partjr  wall.  He 
alleges  in  bis  complaint  filed  in  the  court 
below  that  be  is  the  owner  of  two  certain 
lots  in  the  town  of  Chelsea,  In  this  state; 
that  defendant  Is  the  owner  of  the  lot  ad- 
joining his  two  said  lots  on  the  east;  that 
during  the  year  1899  plaintiff  entered  into  a 
contract  with  a  firm  of  contractors  to  erect 
on  his  lots  a  two-story  rock  store  building; 
that  while  said  contractors  were  construct- 
ing said  building  a  parol  contract  was  made 
between  plaintiff  and  defendant  whereby  It 
was  agreed  that  defendant  should  pay  to  the 
plaintiff  the  cost  of  that  portion  of  the  wall 
next  to  plaintiff  in  error's  lot  which  had  al- 
ready been  erected  and  the  cost  of  tearing  it 
down,  and  that  plaintiff  should  rebuild  said 
wall  on  the  line  between  the  lots  of  plaintiff 
and  defendant,  half  of  the  wall  to  rest  upon 
the  lot  of  each  party,  and  also  a  party  sbilr- 
case  and  sidewalk;  that  plaintiff  should  pay 
for  same;  and  that  defendant  would  pay  to 
plaintiff  half  the  cost  thereof.  Plaintiff  al- 
leges that  he  has  fully  executed  the  contract; 
that  defendant  has  paid  a  portion  of  the  cost 
thereof,  but  refuses  to  pay  the  remainder, 
for  which  be  asks  Judgment  Defendant  by 
bis  answer,  denies  that  be  agreed  to  pay 
plaintiff  anything  whatever  on  account  of 
the  work  done  upon  the  building  before  the 
agreement  was  made  for  the  construction  of 
the  party  wall,  and  alleges  the  facts  to  b« 
that  one  Button  constructed  the  party  wall 
up  to  the  second  story,  and  that  for  said 
work  defendant  was  to  pay  one-half  to  the 
said  Button,  and  that  be  had  paid  to  Hutton 
one-half  of  the  cost  of  the  erection  of  said 
wall,  to  the  second  story,  that  after  the 
first  story  of  the  said  wall  was  constructed, 
Hutton  left  the  country,  and  the  completion 
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of  the  wall  was  taken  charge  of  by  plain- 
tiff, that  defendant  agreed  to  pay  plaintiff 
half  the  cost  of  the  erection  of  the  wall 
above  the  first  story,  and  that  he  has  paid 
same. 

The  evidence  of  plaintiff  supports  all  the 
allegations  of  his  petition,  while  the  evidence 
of  defendant  tends  to  support  the  allegations 
of  his  answer;  but  the  general  verdict  of  the 
jury  found  all  the  issues  In  favor  of  plain- 
tiff, and,  under  the  state  of  the  evidence,  the 
verdict  Is  conclusive  upon  us  upon  all  con- 
troverted questions  of  fact.  Defendant  de- 
murred to  plaintiff's  complaint  and  also  to 
his  evidence,  upon  the  ground  that  since  the 
contract  sued  upon  Is  not  In  writing  and  at- 
tempts to  convey  an  interest  In  real  estate  it 
is  violative  of  the  statute  of  frauds  and  void. 
Section  3371,  Mansf.  Dig.  Ark.  (Ind.  T.  Ann. 
St.  1899,  i  2305),  in  force  in  the  Indian  Ter- 
ritory at  the  time  the  alleged  contract  was 
made,  provides:  "No  action  shall  be  brought: 
•  •  •  Fourth.  To  charge  any  person  upon 
any  contract  for  the  sale  of  lands,  tenements 
or  hereditaments,  or  any  interest  In  or  con- 
cerning them,"  unless  the  agreement,  prom- 
ise or  contract  upon  which  such  action  sliall^ 
be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  made  In  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or 
signed  by  some  other  person  by  him  there- 
unto properly  authorized. 

Plaintiff  in  error  cites  and  relies  upon 
Walker  v.  Shackleford,  49  Ark.  503,  5  S.  W. 
887,  4  Am.  St.  Rep.  61,  Rudislll  v.  Cross,  54 
Ark.  519,  16  S.  W.  575,  26  Am.  St  Rep.  57, 
and  Plunkett  v.  Meredith,  72  Ark.  3,  77  S. 
W.  600,  to  support  bis  contention.  These 
cases  support  the  rule  that  oral  agreements 
to  erect  a  party  wall  are  void,  but  they  do 
not  hold  that,  where  one  of  the  parties  has 
executed  the  contract  before  a  revocation 
thereof  and  the  other  has  accepted  the  ben- 
efits therefrom,  the  party  who  has  performed 
the  contract  cannot  recover  thereon.  In  22 
Am.  &  Eng.  Encyc.  of  Law,  p.  240,  it  is  said: 
"An  executory  parol  agreement  for  the  erec- 
tion of  a  party  wall  is  void  as  being  within 
the  statute  of  frauds  requiring  all  agree- 
ments relating  to  any  interest  in  land  to  be 
In  writing.  But,  when  under  such  a  con- 
tract the  wall  has  been  erected,  the  contract 
is  no  longer  within  the  statute  as  between 
the  parties  who  have  already  received  its 
benefits,  and  one  of  them  having  promised  to 
contribute  to  the  cost  of  its  erection,  and 
having  used  the  wall,  is  bound  to  contrib- 
ute." The  cases  from  Arkansas  cited  do  not 
go  further  than  the  general  rule  just  stated. 
In  Walker  v.  Shackleford,  supra,  there  was 
a  parol  agreement  whereby  the  defendant 
was  to  use  a  brick  wall  on  plaintiff's  lot  in 
erecting  a  building  upon  bis  own  lot.  and 
was  to  pay  therefor  a  fixed  sum  to  be  paid 
on  the  completion  of  defendant's  building. 
Defendant  used  the  wall  In  the  construction 
of  his  building  and  continued  to  use  It  until 


it  was  destroyed  by  fire,  but  refused  to  pay 
therefor.  The  court  in  the  opinion  discusses 
the  case  both  upon  the  theory  of  an  action 
for  use  and  occupation  and  of  an  action  for 
damages  for  breach  of  contract  to  convey  an 
interest  in  land ;  and  upon  the  latter  theory 
It  is  said:  "On  the  other  hand,  regarding 
Walker  as  the  purchaser  of  an  interest  In 
land,  it  is  claimed  that,  the  contract  being 
void,  no  damages  can  be  given  for  its  breach. 
But  here  comes  In  the  doctrine  of  perform- 
ance— not  partial  performance,  which  prob- 
ably has  not  the  effect  to  take  a  case  out  of 
the  operation  of  the  statute — but  complete 
performance.  What  was  it  that  Walker  bar- 
gained for?  The  use  of  the  wall  for  the 
support  of  his  timbers,  so  long  as  the  wall 
should  stand.  This  right  he  has  enjoyed  as 
fnlly  as  if  Mrs.  Shackleford  bad  executed  to 
him  a  formal  conveyance.  Having  accepted 
the  benefit  of  an  act  done  at  his  request,  be 
cannot  refuse  to  make  compensation  on  the 
ground  that  the  contract  was  Invalidated  by 
the  statute." 

In  th^  RudlslU  t.  Cross  Case,  a  party  fence 
had  been  constructed  under  an  agreement 
that  each  party  should  pay  half  the  cost 
thereof.  After  the  construction  of  the  fence, 
a  parol  agreement  was  made,  whereby  it  was 
agreed  that  defendant  should  be  released 
from  any  liability  for  bis  one-half  of  the  cost 
of  the  party  fence  on  condition  that  he  would 
detach  his  own  fence  therefrom  and  build 
another.  Defendant,  however,  refused  to  de- 
tach bis  fence,  but  upon  suit  of  plaintiff  to  re- 
cover half  of  the  cost  of  the  partition  fence  he 
pleaded  the  oral  agreement  In  defense  there- 
of. Tbe  court  held  that  the  partition  fence 
was  real  estate,  half  of  which  belonged  to 
each  party,  for  which  defendant  owed  plain- 
tiff half  tbe  cost  of  its  construction;  that 
the  parol  agreement  of  defendant  to  release 
his  interest  In  the  fence  to  plaintiff  and  to 
build  a  separate  fence  was  an  attempt  to 
convey  an  Interest  in  real  estate  in  payment 
of  that  obligation,  and,  not  having  been  ex- 
ecuted, was  void.  And,  because  defendant 
did  not  detach  his  fence  and  continued  to 
use  tbe  partition  fence  In  violation  of  tbe 
parol  agreement,  the  court  said:  "There  was 
therefore  no  part  performance  of  tbe  parol 
agreement  by  appellee  to  release  his  interest 
In  the  fence  that  In  a  court  of  equity  would 
have  taken  It  out  of  the  statute  of  frauds. 
If  there  was  a  contract  resting  In  parol  for 
the  release  of  the  appellee's  interest  In  the 
fence  to  appellant,  It  might  have  been  taken 
out  of  the  statute  of  frauds  by  part  perform- 
ance by  appellee  by  placing  appellant  in  pos- 
session of  his  part  of  the  fence  und6r  tbe 
contract,  and  this  would  have  been  a  good 
equitable  defense  which  appellee  could  have 
made  in  this  action  at  law."  Plaintiff  in 
the  instant  case  agreed  to  build  a  party  wall 
and  staircase,  and  to  pay  therefor,  upon  the 
agreement  of  defendant  that  he  would  pay 
to  plaintiff  one-half  the  cost  expended  by 
him.     Plaintiff  executed  the  contract    De- 
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fendant  has  at  no  time  tried  to  revoke  the 
contract,  but  has  Joined  his  building  to  the 
party  wall  and  is  using  same.  Had  plaintiff 
In  error  refused  to  carry  out  this  contract,  It 
could  not  have  been  enforced;  for,  as  a 
parol  executory  agreement,  'it  falls  within 
the  statute  of  frauds,  but  defendant  caimot 
receive  and  accept  the  benefits  of  the  con- 
tract fully  performed  by  plaintiff  and  escape 
payment  therefor.  Stuht  v.  Sweesy,  48  Neb. 
767,  67  N.  W.  748;  Rice  et  al.  v.  Roberts,  24 
Wis.  461,  1  Am.  Rep.  195. 

It  Is  also  contended  that  the  contract  falls 
within  the  statute  of  frauds  because  it  at- 
tempts to  charge'defendant  upon  a  promise  to 
answer  for  the  debt,  default,  or  miscarriage 
of  another,  but  this  contention  is  not  sup- 
ported by  the  allegations  of  the  complaint  or 
by  the  evidence.  Plaintiff  seeks  to  recover 
solely  upon  a  contract  which  be  alleges  was 
made  between  him  and  defendant,  whereby 
plaintiff  was  to  construct  the  wall  and  to 
pay  therefor,  and  was  to  be  reimbursed  by. 
defendant  for  one-half  the  cost  thereof.  Sucb 
la  the  contract  he  sought  to  prove  by  bis 
evidence;  and  the  court.  In  effect.  Instructed 
the  Jury  that,  unless  they  found  that  such 
contract  was  made  and  had  been  performed 
by  plaintiff,  be  was  not  entitled  to  recover. 
This  contention  did  not  involve  any  promise 
of  defendant  to  answer  for  the  debt  of  an- 
other. 

By  the  next  assignment  of  error  urged, 
complaint  is  made  of  the  refusal  of  the  court 
to  give  a  requested  instruction  by  which  the 
Jury  was  instructed  that,  before  plaintiff 
could  recover,  he  must  prove  by  a  preponder- 
ance of  the  evidence  that  the  wall  was  erect- 
ed by  plaintiff  at  the  request  of  defendant, 
and  that  defendant  agreed  to  pay  for  his  half 
of  same.  No  prejudicial  error  was  thereby 
committed,  for  this  instruction  is  embraced 
In  Instruction  No.  2,  given  by  the  court.  De- 
fendant requested  the  court  to  Instruct  the 
Jury  that  they  could  not  allow  on  any  of  the 
items  sued  on  more  than  was  asked  for  in 
the  complaint,  wblcb  was  refused,  but  no 
prejudicial  error  was  committed  thereby,  for 
plaintiff  at  no  time  attempted  to  recover  for 
an  amount  in  excess  of  that  asked  for  in  bis 
complaint.  By  the  eleventh  assignment  com- 
plaint is  made  of  the  refusal  of  a  requested 
Instruction,  which  is  as  follows:  "In  order 
for  plaintiff  to  recover  in  this  case,  he  must 
prove  by  a  preponderance  of  the  evidence 
that  he  actually  paid  for  the  portion  of  the 
wall  sued  for  belonging  to  defendant,  and  he 
must  also  prove  that  by  so  doing  he  render- 
ed defendant  no  longer  liable  to  pay  the  par- 
ties doing  the  work."  It  was  not  error  to 
refuse  this  instruction  upon  two  reasons: 
First,  it  does  not  state  the  law  applicable  to 
the  issues  in  the  case;  and,  second,  in  so 
far  as  it  does  state  the  law,  it  was  covered 
by  another  instruction  given  by  the  court 
The  burden  is  not  upon  defendant  In  error  to 
prove  that  by  his  paying  for  the  construction 
of  the  wall  he  rendered  defendant  not  liable 


to  pay  therefor.  If  plaintiff  in  error,  witb- 
out  the  knowledge  and  consent  of  defendant 
in  error,  entered  into  a  contract  with  any 
one  else,  or  did  other  acts  that  rendered  him 
liable  to  pay  any  one  else  for  any  portion  of 
the  wall,  such  fact  did  not  release  bim  from 
his  liability  to  defendant  in  error,  if  defend- 
ant in  error  had  the  wall  constructed  and 
paid  therefor.  By  instruction  No.  7,  given 
by  the  court,  the  Jury  was  told  that  if  they 
found  from  a  preponderance  of  the  evidence 
that  plaintiff  and  defendant  entered  Into  a 
verbal  agreement  to  construct  the  wall,  or 
any  part  thereof,  as  alleged  in  the  complaint, 
and  plaintiff  in  error  agreed  to  pay  one-half 
of  the  construction  price  of  the  wall  and 
plaintiff  had  paid  the  cost  thereof,  be  was 
entitled  to  recover  from  the  defendant  one- 
halt  the  cost  of  the  construction  of  the  wall, 
less  the  amount  that  had  already  been  paid 
to  plaintiff  by  defendant  This  Instruction 
in  connection  with  other  Instructions  given 
correctly  stated  the  law  attempted  to  be  sub- 
mitted to  the  ;^ury  by  the  requested  instrnc- 
tions  refused.  Other  objections  are  made  to 
the  refusal  of  the  court  to  give  requested 
instructions  and  to  the  giving  of  other  in- 
structions, but,  upon  a  careful  examinatton 
of  all  the  objections,  we  find  that  the  In- 
structions given  by  the  court,  taken  as  a 
whole,  correctly  state  the  law  applicable  to 
the  pleadings  and  evidence  in  the  case,  and 
that  no  prejudicial  error  was  committed  ei- 
ther in  the  giving  or  refusal  of  instructlona. 
By  one  of  the  assignments  of  error,  com* 
plaint  is  made  of  the  admission  of  certain 
testimony.  Isaac  Hutton,  one  of  the  con- 
tractors who  constructed  the  first  story  of 
the  party  wall,  testified  on  behalf  of  defend- 
ant His  testimony  tends  to  establish  de- 
fendant's contentiqn  that  the- agreement  be- 
tween plaintiff  and  defendant  and  the  con- 
tractors was  that  the  party  wall  should  be 
built,  and  that  defendant  should  pay  direct 
to  the  contractors  bis  share  of  the  cost  of 
building  same,  and  that  he  had  paid  them. 
For  the  purpose  of  Impeaching  this  witness 
and  destroying  the  effect  of  bis  testimony, 
plaintiff  asked  bim  if  he  did  not,  after  be 
came  back  from  Kansas,  have  his  partner, 
D.  B.  Sutton,  make  out  a  statement  against 
plaintiff  for  the  work  of  constructing  the 
party  wall  in  which  the  witness  claimed  pay 
from  plaintiff  for  all  construction  of  the  wall 
performed  by  the  witness.  The  witness  an- 
swered this  question  in  the  negative.  He 
was  also  asked  if  at  the  time  the  statement 
was  made  the  witness  did  not  claim  that  de- 
fendant in  error  had  never  paid  him  any- 
thing for  the  construction  of  the  wall,  to 
which  the  witness  answered  he  did  not  think 
that  defendant  was  mentioned.  D.  B.  Sut- 
ton was  called  by  plaintiff,  and,  over  the  ob- 
jection of  defendant  was,  permitted  to  testify 
that  he  made  out  a  written  account  against 
plaintiff  for  the  witness  Hutton,  In  which 
Hutton  claimed  pay  for  all  the  construction 
done  by  him  on  the  wall,  and  not  for  half 
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of  It.  He  was  also  permitted  to  testify  that 
Hntton  at  that  time  made  no  claim  that  de- 
fendant ever  paid  tilm  for  any  part  of  the 
wall.  In  the  admission  of  this  testimony, 
the  conrt  committed  error,  first,  because  no 
proper  foundation  was  laid  for  the  admis- 
sion of  oral  statements  made  by  the  witness 
Hutton  contrary  to  those  testified  to  by  him; 
and,  second,  because  the  written  statement 
was  the  best  evidence  of  its  contents.  The 
general  rule  prevailing  In  this  country  and 
recognized  by  practically  all  the  state  courts 
Is  that,  before  impeaching  testimony  of  the 
character  here  complained  of  can  be  offered, 
the  attention  of  the  witness  who  Is  sought 
to  be  impeached  must  first  be  called  to  the 
time,  place,  and  person  involved  In  the  sup- 
posed contradiction.  1  Greenleaf  on  Bv. 
(13th  Ed.)  i  462.  The  reference  to  the  time 
of  the  contradictory  statement  made  in  the 
preliminary  questions  to  Hutton  was  very 
Indefinite;  but,  if  the  questions  in  that  re- 
spect are  sufficient,  no  reference  -whatever 
was  made  to  the  place  of  such  statements, 
and  the  witness'  memory  in  this  respect  was 
not  refreshed,  in  order  that  he  might  recall 
the  conversation  and  whether  such  claim  or 
statement  was  made  by  him.  The  witness 
Sutton  testified  that  the  statement  prepared 
by  him  for  Hvtton  -was  in  writing.  The 
contents  of  this  written  statement  ceuld  not 
be  proved  by  iwrol  evidence,  without  first 
establishing  the  loss,  destruction  of  the  in- 
strument, or  the  Inability  of  plaintiff  to  pro- 
duce it  It  cannot  be  said  that  the  erroneous 
admission  of  this  testimony  was  not  preju- 
dicial error,  for  the  witness  Hutton  was  an 
important  witness  to  defendant  in  establish- 
ing his  defense  that  his  contract  to  pay  for 
half  of  the  wall  was  with  the  contractors 
and  not  with  plaintiff,  and  that  defendant 
had  performed  bis  contract.  The  incompe- 
tent evidence  introduced  had  the  tendency. 
If  not  to  Impeach  the  integrity  of  this  wit- 
ness, at  least  to  establish  that  his  memory 
was  Inaccurate,  and  that  his  testimony  was 
therefore  not  reliable. 

For  this  error,  the  Judgment  of  the  trial 
court  must  be  reversed  and  the  cause  re- 
manded. 

DUNN,  C.  J.,  and  WILLIAMS  and  KANE 
33.,  concur.  TURNER,  J.,  disqualified,  and 
not  sitting. 

(27  Okl.  41t) 

BARTON  et  at.  v.  LAn..EDE  OIL  &  MINING 
CO. 

(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Svtlaiui  (v  the  Court.) 
HmBs  AHD  MiNEBAtJS  (8  79*)— Ga8  Leask— 

CONSTBDCnON. 

The  clause,  "it  is  further  agreed  that,  if 
gas  is  obtained  and  utilized,  the  consideration 
In  full  of  the  party  of  the  first  part  shall  be  one- 
tenth   portion   of  each   gas   well   drilled  on   the 


premises  herein  described  when  utilized  and  sold 
o£E  the  premises,  payable  monthly  so  long  as  the 
gas  is  to  be  so  utilized,"  means  one-tenth  of  the 
gross  proceeds  of  each  well  when  sold. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Mmerals,  Dec  Dig.  |  79.*] 

Error  from  Creek  County  C!onrt ;  Joslah  G. 
Davi!!,  Judge. 

Action  by  R.  L.  Barton  and  others  against 
the  Laclede  OH  &  Mining  Company.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Reversed  and  remanded. 

McDougal,  Lattimore  &  Lytle,  for  plain- 
tiffs In  error. 


WILLIAMS,  3.  On  the  22d  day  of  Septem- 
ber, 1908,  the  plaintiffs  in  error  as  plaintiffs 
instituted  an  action  In  the  county  court  of 
Creek  county  against  the  defendant  in  error 
as  defendant  on  a  certain  contract,  which  in 
part  provided:  "It  is  further  agreed  that,  if 
gas  Is  obtained  and  utilized,  the  considera- 
tion in  full  of  the  party  of  the  first  part  shall 
be  one-tenth  portion  of  each  and  every  gas 
welL  drilled  on  the  premises  herein  descrioed 
when  utilized  and  sold  off  the  premises,  pay- 
able monthly  as  long  as  gas  la  to  be  so  uti- 
lized." Said  contract  was  executed  on  the 
1st  day  of  May,  1906,  and  thereafter  gas  was 
found  on  said  premises,  and  on  the  17th  day 
of  December,  1907,  the  Laclede  Oil  &  Mining 
Company,  as  party  of  the  first  part,  and  the 
Bellevue  Oil  &  Gas  Company  of  Independ- 
ence, Kan.,  as  party  of  the  second  part,  with- 
out the  consent  of  the  plaintiffs  in  error,  en- 
tered into  a  contract  wherein  ihe  defendant 
In  error  agreed  to  sell  gas  to  the  said  Belle- 
vue Gas  &  Oil  Company  that  was  discovered 
under  the  said  lease  with  the  plaintiffs  in 
error,  the  same  to  be  received  by  the  said 
the  Bellevue  Gas  &  Oil  Company  at  certain 
rates,  it  being  provided  "that  for  the  gas 
used  (by  the  Bellevue  Gas  &  Oil  Company) 
shall  be  paid  the  one-half  portion  of  the  pro- 
ceeds of  collection  arising  from  the  use  and 
sale  of  gas  each  month  for  the  month  pre- 
ceding." In  other  words,  the  defendant  In 
error  contracted  with  the  plaintiffs  in  error 
that,  "if  gas  is  obtained  and  utilized"  from 
their  land,  "the  consideration  in  full  of  the 
party  of  the  first  part  shall  be  one-tenth  por- 
tion of  each  and  every  gas  well  drilled  on  the 
premises"  described  in  said  contract  "when 
utilized  and  sold  off  the  premises,  payable  so 
long  as  gas  is  to  be  so  utilized." 

The  defendant  in  error  having  contracted 
with  the  Bellevue  Oil  &  Gas  Company  of  In- 
dependence, Kan.,  without  the  consent  of  the 
plaintiffs  in  error,  to  give  it  50  per  cent,  for 
piping  and  selling  said  gas,  if  its  contention 
be  correct,  it  would  result  in  the  plaintiffs 
in  error  obtaining  merely  5  per  cent,  of  said 
gas  when  "utilized  and  sold  off  the  prem- 
ises." We  think  that  the  contract  means 
Just  what  It  says,  that  the  plaintiffs  in  error 
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were  entitled  to  one-tenth  of  said  gas  when 
"utilized  and  sold  off  the  premises,"  and  that 
It  was  incumbent  upon  the  defendant  In  er- 
ror to  sell  and  to  pay  the  plaintiffs  in  error 
one-tenth  of  the  proceeds. 

The  Judgment  of  the  lower  court  is  re- 
versed, and  this  cause  is  remanded,  with  in- 
structions to  enter  judgment  in  favor  of  the 
plaintiffs  in  error.    All  the  Justices  concur. 


(27  Okl.  530) 

PLANTERS'  MUT.  INS.  ASS'N  t.  ROSE 
et  al. 

(Supreme  Court  of  Oklahoma.     Nov.  16,  1910.) 

(Bi/llaiui  bv  the  Court.) 

Appeal   and   Erbor   ({   564*)— Case-Made— 
Service. 

A  trial  court  or  judge  is  without  authority 
to  make  before  the  order  or  jiidsmcnt  appealed 
from  is  rendered  an  order  extending  the  time 
within  which  to  make  and  serve  a  case-made. 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
error,   Cent.    Dir    **    """'  """"  """ 

Dec  Dig.  {  564.* 


Error^  Cent._p^g.    {{    2501-2500*    2o55-2559; 

Error  from  District  Court,  Pittsburg  Coun- 
ty; Preslie  B.  Cole,  Judge. 

Action  by  W.  M.  Rose  and  others  against 
the  Planters'  Mutual  Insurance  Association. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.  Motion  to  strike  case-made  from  the 
flies.    Granted. 

A.  S.  McKennon,  H.  M.  Armistead,  and  J 
W.  &  M.  House,  for  plaintiff  In  error.  John 
T.  Suggs  and  Stuart  &  Gordon,  for  defend- 
ants In  error. 

HAYES,  J.  This  cause  comes  on  at  this 
time  to  be  beard  upon  a  motion  to  strike  the 
case-made  or  certain  parts  thereof  from  the 
files.  Every  alleged  error  assigned  in  the 
petition  In  error  and  urged  In  the  briefs  for 
reversal  of  the  cause  Is  such  as  can  be  pre- 
sented to  this  court  only  after  the  same  has 
been  presented  by  motion  to  the  trial  court 
as  a  ground  for  a  new  trial.  The  trial  In 
the  court  below  was  to  a  jury.  At  the  con- 
clusion of  the  evidence,  the  court  sustained 
a  motion  of  plaintiffs  in  the  court  below,  de- 
fendants in  error  here,  to  direct  a  verdict  in 
their  favor.  Upon  the  court's  instructing  the 
Jury  to  return  a  verdict  in  favor  of  plaintiffs, 
before  any  verdict  had  been  returned  or  any 
Judgment  rendered  thereon,  defendant,  plain- 
tiff in  error  here,  asked  the  court  for  00 
days'  time  in  which  to  make  and  serve  a 
case-made.  The  trial  occurred  on  the  11th 
day  of  November,  1008.  After  the  extension 
of  time  in  which  to  make  and  serve  the  case 
was  granted,  the  jury  returned  a  verdict; 
and  on  the  same  day  judgment  was  rendered 
In  favor  of  plaintiffs.  Thereafter,  on  the 
13tb  day  of  the  same  month,  a  motion  for  a 
new  trial  was  filed  by  defendant,  which  was 
not  acted  upon  until  the  5th  day  of  Decem- 
ber following,  at  which  time  it  was  overrul- 


ed. The  case-made  was  served  on  the  0th 
day  of  January,  1900. 

The  question  presented  at  this  time  is 
whether  an  order  extending  the  time  in 
which  to  make  and  serve  a  case-made  be- 
fore the  return  of  any  verdict  or  the  rendi- 
tion of  any  judgment  has  the  effect  to  ex- 
tend the  time  for  making  a  case  in  an  appeal 
from  an  order  overruling  a  motion  for  a  new 
trial.  Section  4741,  Wilson's  Rev.  &  Ann.  St, 
provides  that  the  case-made  or  a  copy  there- 
of shall  within  three  days  after  the  judgment 
or  order  is  entered  be  served  upon  the  oppo- 
site party  or  his  attorney.  Section  4742  au- 
thorizes the  court  or  judge,  upon  good  cause 
shown,  to  extend  the  time  for  making  a  case 
and  the  time  in  which  the  same  may  he  serv- 
ed. At  the  time  plaintiff  obtained  the  order 
extending  the  time  for  making  and  serving 
his  case,  no  appealable  order  or  judgment 
had  been  rendered  by  the  court,  unless  the 
peremptory  instruction  to  the  Jury  to  return 
a  verdict  constitutes  such  an  order.  But 
prior  to  the  adoption  of  the  Code  In  this  Ju- 
risdiction from  Kansas  it  had  been  re|>eated- 
ly  held  by  the  Supreme  Court  of  that  state 
that  the  sustaining  of  a  demurrer  to  the  evi- 
dence did  not  constitute  such  an  order  as 
might  be  reviewed  on  appeal  without  a  mo- 
tion for  a  new  trial.  Grubie  v.  Ryus,  '£i 
Kan.  106;  Pratt  v.  Kelley,  24  Kan.  Ill; 
Norris  V.  Evans,  39  Kan.  668,  18  Pac.  818. 
These  decisions  are  controlling  npon  this 
court. 

In  Grubie  v.  Ryus,  supra,  the  court  said: 
"The  demurrer  to  evidence  and  the  ruling 
thereon  is  merely  one  step  in  the  progress  of 
the  trial.  Such  ruling  is  a  decision  'occur- 
ring at  the  trial,'  made  during  the  progress 
of  the  trial,  and  while  the  jury  are  still  In 
their  box ;  and  where  the  decision  sustains 
the  demurrer,  as  in  this  case,  it  Is  equivalent 
to  an  instruction  to  the  jury  to  find  for  the 
demurring  party.  And,  while  such  a  decision 
Is  based  primarily  upon  a  want  of  evidence, 
yet  this  very  want  of  evidence  may  have 
been  caused  by  a  prior  ruling  excluding  evi- 
dence." Every  reason  that  would  require  a 
motion  for  a  new  trial  In  order  to  review  a 
decision  of  the  court  sustaining  a  demurrer 
to  the  evidence  would  require  such  motion 
to  review  an  instruction  of  the  court  direct- 
ing a  verdict  It  follows  at  the  time  defend- 
ant made  application  for  an  extension  of 
time,  that  not  only  the  time  for  making  the 
case  had  not  begun,  for  that  begins  upon  the 
entry  of  the  judgment  or  order  appealed 
from  (section  4741,  Wilson's  Rev.  &  Ann.  St), 
but  there  had  not  at  that  time  been  any  ap- 
pealable order  or  judgment  rendered  by  the 
court,  and  plaintiff  In  error  was  without 
any  right  of  appeaL  The  right  of  appeal  lias 
its  Incipiency,  and  the  time  for  taking  same 
begins  to  run  upon  the  rendition  of  the  ap- 
pealable order  or  Judgment  Section  4748, 
Wilson's  Rev.  &  Ann.  St    The  order  granted 
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plaintiff  In  error  60  days  In  which  to  make 
and  serve  his  case.  Twenty-five  days  of  this 
time  had  expired  before  the  motion  for  a  new 
trial  was  overruled,  and,  of  course,  before 
entry  of  the  order  appealed  from  and  before 
the  statutory  period  for  serving  the  case  had 
ever  begun  to  run.  Suppose  that  the  entire 
CO  days  had  expired  before  the  making  of  the 
order  denying  a  new  trial.  We  would  then 
have  an  anomalous  condition.  The  order 
making  and  extending  the  time  would  have 
expired  before  the  right  of  appeal  had  be- 
gun and  before  the  statutory  period  expired 
for  serving  the  case  had  begtiu ;  and,  after 
the  order  denying  the  motion  was  entered, 
plaintiff  In  error  would  then  still  have  had 
the  right  within  three  days  from  that  time, 
without  further  order  of  the  court,  to  serve 
his  case-made,  and,  if  he  had  done  so,  we 
would  then  have  had  a  case  In  which  the 
case  was  made  and  served  after  the  purport- 
ed order  extending  the  time  therefor  expired; 
but  it  would  be  valid,  because  served  within 
the  statutory  time.  The  statute  contemplates 
that,  when  an  appealable  order  has  been  ren- 
dered and  entered  against  a  party  to  an  ac- 
tion, be  shall  have  a  reasonable  time  within 
which  to  make  and  serve  his  case  for  an  ap- 
peal, and  fixes  the  period  that  in  contempla- 
tion of  the  statute  is  reasonable  time  at 
three  days  from  the  entry  of  the  order  or 
judgment;  but  the  statute  provides,  when 
good  cause  therefor  is  made  to  appear  to  the 
Judge  or  court,  an  extension  of  said  time  may 
be  granted.  In  the  very  nature  of  things,  a 
good  cause  cannot  be  made  to  appear  for  an 
extension,  when  the  court  or  judge  cannot 
know  that  the  original  time  granted  by  the 
statute  will  ever  begin  to  run,  or  that  the 
party  applying  will  ever  have  a  right  of  ap- 
peal. If  an  order  extending  ^he  time  can  be 
made  before  there  is  any  right  of  appeal,  as 
when  the  court  gives  or  refuses  to  give  some 
instruction  requested  by  the  complaining  par- 
ty, there  is  no  reason  why  such  an  order, 
may  not  be  made  when  plaintiff  files  bis  pe- 
tition or  defendant  files  his  answer  or  at  any 
other  stage  of  the  proceeding;  yet  such  a 
practice  would  lead  to  confusion  and  absurdi- 
ties, and  we  think  was  never  contemplated 
by  the  statute.  We  do  not  here  decide  that, 
when  an  appealable  order  or  judgment  has 
been  rendered,  the  court  or  judge  may  not 
then  upon  application  grant  an  extension  of 
time.  That  question  is  not  presented  by  this 
case.  What  we  here  decide  is  that  the  judge 
or  court  is  without  authority  to  make  such 
an  order  before  the  judgment  or  order  ap- 
pealed from  is  rendered. 

It  follows  that  the  motion  should  be  sus- 
tained, and  the  case-made  struck  from  the 
files. 

DUNN,  C.  J.,  and  KANE  and  TURNER, 
JX,  concur.  WILLIAMS,  J.,  not  participat- 
ing. 


(27  Okl.  4U) 
MUTUAL  TRUST  CO.  et  al.  v.  FARMERS- 
LOAN  &  S15CURITT  CO. 
(Supreme  Court  of  Oklahoma.     Nov.  IC,  1910.) 

(Syllabus  by  the  Court.) 

1.  Appeai,  and  Error  (§  5C4*)— Case-Madb— 
Service— Extension  of  TniE. 

After  the  time  allowed  by  law  or  granted 
by  the  court  to  make  and  sen-e  a  case-made  for 
the  Supreme  Court  expires,  the  court  is  with- 
out jurisdiction  to  allow  a  further  extension  of 
time  for  that  purpose. 

IBM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2503 ;  Dec.  Dig.  S  5(54. •] 

2.  Appeal  and  Ebbob  (|  614*)— Case-Made— 
Sufficiency. 

A  certificate  by  the  clerk  of  the  district 
court,  attached  to  what  purports  to  be  a  case- 
made  signed  and  settled  by  the  trial  judge  out 
of  time,  to  the  effect  tliat  same  is  "a  full,  true, 
and  correct  transcript  of  the  case-made  m  the 
above-entitled  cause,  as  of  record  and  on  file  in 
my  office,"  is  not  sufficient  to  give  to  such 
case-made  the  standing  of  a  transcript  of  the 
record  duly  authenticated. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  614.»] 

Error  from  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 

Action  between  the  Mutual  Trust  Company 
and  others  and  the  Farmers'  liOan  &  Securi- 
ty Company.  £Yom  the  Judgment,  the  Mutual 
Trust  Company  and  others  bring  error.  Dis- 
missed. 

W.  D.  Gibbs,  for  plaintiffs  in  error.  Bled- 
soe &  Little,  for  defendant  in  error. 

KANE),  J.  A '  motion  to  dismiss  the  peti- 
tion in  error  In  the  above-entitled  cause  lias 
heretofore  been  overruled  by  this  court,  upon 
the  theory  that  the  questions  for  review  pre- 
sented were  such  as  could  be  considered  on  a 
transcript  of  the  record ;  and  that  a  certain 
certificate  by  the  clerk  .of  the  district  court, 
attached  to  what  purported  to  be  a  case- 
made,  was  sufficient  to  enable  the  court  to 
examine  the  errors  complained  of.  On  re- 
hearing we  are  satisfied  the  court  was  In  er- 
ror in  that  regard.  The  grounds  upon  which 
the  motion  to  dismiss  Is  based  are:  First 
The  judgment  was  rendered  for  the  defend- 
ant in  error  on  the  pleadings,  June  26,  1909, 
and  on  July  13,  1009,  the  court  made  an  or- 
der that  said  case-made  should  be  filed  in 
the  Supreme  Court  on  or  before  January  1, 
1910,  which  time  expired  long  before  the  pe- 
tition in  error  and  case-made  was  filed  In 
this  court,  and  no  extension  of  said  time  was 
ever  thereafter  granted.  Second.  That  this 
court  has  no  jurisdiction,  for  the  reason  that 
Judgment  was  rendered  for  the  defendant 
In  error  against  the  plaintiffs  In  error  upon 
motion  for  judgment  upon  the  pleadings  June 
26,  1909,  and  the  case-made  was  not  served 
on  defendant  in  error  until  September  30, 
1909,  and  no  extension  of  time  was  granted 
within  three  days  from  the  date  of  Judgment, 
and  not  until  July  l.S,  1909,  at  which  time 
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the  said  court  was  without  jurisdiction  to 
malie  said  order  or  to  extend  the  time  in 
which  a  case-made  could  be  served  upon  the 
defendant  in  error. 

There  is  no  serious  contention  that  the  sec- 
ond of  the  foregoing  grounds  is  not  sufficient 
to  entitle  the  defendant  in  error  to  a  dis- 
missal of  the  petition  in  error,  if  the  cer- 
tificate heretofore  mentioned  is  not  sufficient 
to  constitute  what  purports  to  be  a  case- 
made  a  transcript  of  the  record.  The  cer- 
tificate, omitting  the  formal  parts,  is  as  fol- 
lows: "I,  C.  T.  Vernon,  clerk  of  the  district 
court  for  said  county,  do  hereby  certify  that 
the  foregoing  is  a  full,  true,  and  correct  tran- 
script of  the  case-made  in  the  above-entitled 
cause,  as  of- record  and  on  file  In  my  office." 
'W^  do  not  think  this  is  a  sufficient  certificate. 
A  transcript  of  the  record  is  entirely  differ- 
ent from  the  parts  of  the  proceeding  that 
may  be  Included  in  a  case-made.  The  case- 
made  is  designed  to  take  up  such  parts  of 
the  proceedings  below  as  the  aggrieved  party 
wishes  to  present  for  review,  while  a  tran- 
script of  the  record  must  contain  everything 
that  nnder  the  law  is  a  part  of  the  record 
proper.  If  the  certificate  was  to  the  effect 
that  the  foregoing  Is  a  full,  true,  and  correct 
transcript  of  the  record.  It  would  have  been 
sufficient;  but  In  its  present  form  we  believe 
It  added  nothing  to  the  authenticity  of  the 
case-made  signed  and  settled  by  the  trial 
Judge,  and  in  no  way  change  Its  character 
as  a  case-made. 

The  motion  to  dismiss  Is  sustained. 

DUNN,  a  J.,  and  WILLIAMS,  HATES, 
and  TURNER,  JJ.,  concur. 


(27  Okl.  SSI) 

OILLESPIB  T.  FRISBIE. 
(Supreme  Conrt  of  Oklahoma.    Nov.  18,  1910.) 

(Syllalua  hy  the  Court.) 

Afpkal  and  Ebbob  (I  773*)  —  DismssAi, — 
Failork  to' File  Bbief. 

Same  as  that  of  Leavitt  t.  Commercial  Na- 
tional Bank,  109  Pac.  71. 

[Ed.  Note. — For  other  cases,  see  Appeal  rand 
Drror,  Cent  Dig.  |{  3104,  3108-3110;  Dec.  Dig. 
t  773.*] 

Error  from  Garfield  County  Court;  James 
B.  Culllson,  Judge. 

Action  between  J.  W.  Gillespie  and  James 
E.  Frisble.  From  the  judgment,  Gillespie 
brings  error.     Dismissed. 

H.  J.  Sturgls,  for  plaintiff  in  error.  H. 
Blasdel  and  W.  T.  Church,  for  defendant  In 
error. 

WILLIAMS,  J.  The  petition  In  error  with 
case-made  attached  was  filed  in  this  court  on 
the  0th  day  of  June,  1910.  No  briefs  having 
been  served  or  filed,  the  defendant  in  error 


on  September  9,  1910,  moved  to  dismiss  this 
appeal. 

Up  to  this  date,  briefs  neither  having  been 
filed,  nor  any  response  made  to  said  motion, 
the  appeal  Is  dismissed.  Leavitt  t.  Commer- 
cial National  Bank,  109  Paa  71.  All  the 
Justices  concnr. 

(R  Okl.  621) 
LATHIM  T.  SCHLACK. 
(Snpreme  Court  of  Oklahoma.    Nov.  16,  1910.) 
(ByllaTnu  ly  the  Court) 

1.  Appeal  and  Ebrob  (f  5G4*)— Recobd— E^x- 
TENSION  op  Time  fob  Making  Case-Made. 

A  trial  judge  has  no  power  to  extend  the 
time  for  making  a  case-made  after  the  time  fixed 
by  the  statute,  or  the  time  fixed  by  order  of  the 
court  or  trial  judge  extending  the  statutory 
time   for  making  the  case-made  has  elapsed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2503;    Dec.  Dig.  |  564.»] 

2.  Appeal  and  Ebbob  (f  5G4*)— Pbocekdinob 

FOB    'i'BANSf KB  —  SEBVICS    OV    CaSE-MADE  — 

Time. 

A  party  desiring  to  appeal  has  three  days 
under  the  statute  in  which  to  serve  a  case-made 
after  the  entry  of  the  judgment  or  order  appeal- 
ed from :  and,  unless  the  case-made  is  served 
within  that  time,  or  within  the  extension  of 
time  allowed  by  the  court  or  judge  wituin  such 
lime,  the  case-made  is  void,  and  will  not  be  con- 
sidered by  this  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2501-2503;  Dec.  Dig.  i 
5t}4.»] 

.Error  from  District  Court,  PlttsbVK  Goun- 
ty;  Preslie  B.  Cole,  Judge. 

Action  between  J.  M.  Latblm  and  G.  D. 
Schiack.  From  the  Judgment,  Lathim  brings 
error.    Dismissed. 

Chester  A.  Llnbacb,  for  plaintiff  in  error. 
Arnote  &  Monk,  for  defendant  in  error. 

HAYES,  J.  This  appeal  Is  from  an  order 
quashing  a  garnishee  suumious  and  discharg- 
ing a  garnishment  after  Judgiueut.  The  or- 
der appealed  from  was  rendered  on  the  22d 
day  of  March,  1910.  On  that  date  the  court 
made  an  order  allowing  plaintiff  In  error  10 
days  in  which  to  prepare  and  serve  his  case- 
made,  the  defendant  5  days  thereafter  In 
which  to  suggest  amendments,  and  the  case 
to  be  settled  on  5  days'  notice.  No  further 
action  was  taken  in  the  case  until  the  18th 
day  of  April,  1910,  on  which  date  plalntlfl 
In  error  applied  for  and  obtained  an  ordei 
from  the  trial  judge  extending  the  time  in 
which  to  sign  and  settle  the  case-made,  so  as 
to  include  the  20th  day  of  April,  1910.  It  Is 
not  stated  in  this  order  that  the  time  for 
serving  the  case-made  Is  extended;  and  It 
is  therefore  doubtful  whether  the  language 
of  the  order,  if  the  order  were  not  void  for 
other  reasons,  would  be  sufficient  to  extend 
the  time  within  which  to  serve  the  case-made. 
But,  if  the  language  of  the  order  be  treated 
as  sufficient  to  include  an  extension  of  time 
for  service  of  the  case-made  the  order  Is  void 
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for  the  reason  that  the  extension  of  time 
granted  therein  was  not  allowed  and  the  or- 
der was  not  made  before  the  expiration  of 
the  period  of  time  previously  allowed  by 
the  court;  that  period  having  expired  on  the 
1st  day  of  April,  1910. 

A  trial  judge,  after  the  time  for  making 
and  serving  the  case-made  as  allowed  by  the 
statute  or  as  previously  extended  by  the 
court  has  expired,  has  no  power  to  extend 
further  the  time  for  making  and  serving  a 
case-made.  Ellis  v.  Carr,  108  Pac.  1101.  And 
a  case-made  not  served  within  the  time  al- 
lowed by  the  statute,  or  within  an  extension 
of  time  allowed  by  the  Judge  or  the  court 
within  that  time,  is  void,  and  cannot  be  con- 
sidered by  this  court.  Bettis  v.  Cargile  et 
al.,  23  Okl.  301,  100  Pac.  436. 

It  is  also  contended  In  the  motion  to  dis- 
miss that  the  manner  of  service  of  the  case- 
made  was  defective.  In  that  It  was  not 
served  upon  any  of  the  persons  designated 
by  the  statute;  but  since,  for  the  reason  al- 
ready suggested,  the  cause  must  be  dismiss- 
ed, it  is  not  necessary  to  consider  this  con- 
tention. 

The  cause  is  dismissed. 

DUNN,  C.  J.,  and  KANE  and  TURNER, 
JJ.,  concur;  WILLIAMS,  J.,  not  participat- 
ing. 

(27  Okl.  418) 

MADDOX  T.  DRAKE. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(8vUa1m»  hv  the  Court.) 

Appeai,  and  ESnsoB  (§  564*)— RScobd— Mak- 
ing AND  Sebvxce  of  Case-Made  —  EIxtbn- 
8I0N  OF  Time. 

Where  the  time  granted  by  the  trial  court 
within  which  to  make  end  serve  a  case-made 
expires  before  the  case  is  made  and  served,  the 
court  thereafter  is  without  power  to  grant  a 
farther  extension  for  that  purpose. 

[EkI.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2503 ;   Dec.  Dig.  §  564.*] 

Appeal  from  Washita  County  Court. 

Action  between  C.  W.  Maddox  and  Annie 
Drake.  From  the  Judgment,  Maddox  ap- 
peals.   Dismissed. 

Bumette  &  Beets,  for  plaintiff  in  error. 
Smith  &  Wagner,  for  defendant  in  error. 

KANE,  J.  The  question  involved  in  this 
case  is  raised  by  a  motion  to  dismiss,  filed  by 
the  defendant  in  error.  The  record  shows 
that  on  the  19th  day  of  November,  1908,  the 
cause  below  was  duly  submitted  to  a  Jury 
and  tried,  and  a  verdict  rendered  In  favor 
of  the  defendant  In  error,  plaintiff  below; 
that  on  the  same  day  the  defendant  filed  a 
motion  for  a  new  trial,  which  was  overruled 
on  the  2d  day  of  December,  1008,  and  the 
defendant  was  given  60  days  In  which  to 
make  and  serve  a  case-made  for  the  Supreme 


Court;  that  on  the  2d  day  of  February, 
1909,  the  court  extended  the  time  within 
which  to  make  and  serve  a  case-made  for  a 
period  of  60  days,  and  within  this  period  the 
case  was  made  and  served. 

The  motion  to  dismiss  must  be  sustained. 
The  00  days  originally  granted  within  which 
to  make  and  serve  a  case-made  expired  on 
the  1st  day  of  February,  1909.  Thereafter 
the  court  was  without  Jurisdiction  to  grant 
a  further  extension  for  that  purpose. 

The  appeal  is  dismissed,  at  the  cost  of  the 
plaintiff  tn  error.     All  the  Justices  concur. 


(27  Okl.  463) 

HASSELL  V.  MORGAN  et  al. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Byttabu*  i»  the  Court.) 

AFPEAI.   and    EBBOB   ($   1001)— RJBVIEW— Vkb- 
DICT. 

Where,  on  inspection  of  the  record,  It  is 
apparent  that  the  evidence  does  not  reasonably 
sustain  the  verdict  of  the  jury,  the  verdict  will 
be  set  aside  by  this  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S§  392a~3d34 ;  Dec  Dig.  | 
1001.»] 

Error  from  Greer  CJounty  Court;  Jarret 
Todd,  Judge. 

Action  by  O.  W.  Morgan  against  Sam  Has- 
sell-and  another.  Judgment  for  plaintiff, 
and  defendant  Hassell  brings  error,  making 
his  codefendant  a  party  defendant  in  error. 
Reversed  and  remanded. 

C.  C.  Weils,  C.  G.  Homor,  and  J.  D.  Chap- 
peile,  for  plaintiff  in  error. 

HAYES,  J.  This  action  was  originally 
brought  in  a  Justice  of  the  peace  court  of 
Greer  county  by  defendant  In  error,  G.  W. 
Morgan,  against  the  firm  of  Douglas  &  Has- 
sell, composed  of  the  plaintiff  in  error,  Sam 
Hassell,  and  defendant  tn  error  B.  P.  Dong- 
las,  to  recover  $100  as  damages  for  the  neg- 
ligent destruction  of  a  moving  picture  film. 
From  a  Judgment  in  favor  of  Morgan  In  that 
court,  an  appeal  was  taken  to  the  county 
court,  where  the  cause  was  retried;  and 
from  a  Judgment  In  favor  of  Morgan  against 
both  of  the  defendants,  plaintiff  In  error  has 
appealed,  and  has  made  his  codefendant, 
Douglas,  who  does  not  Join  in  the  appeal,  a 
party  defendant  in  error. 

One  of  the  grounds  urged  for  reversal  Is 
that  the  verdict  of  the  Jury  was  contrary 
to  the  evidence.  We  have  been  favored  with 
no  brief  on  behalf  of  defendants  In  error. 
In  the  absence  of  any  brief  by  defendants  In 
error,  under  the  rule  announced  and  follow- 
ed by  numerous  cases  heretofore  decided  by 
this  court,  we  would  be  authorized,  if  upon 
examination  of  plaintiff  in  error's  brief  it  is 
found  that  It  reasonably  sustains  the  errors 
assigned,  to  reverse  the  cause,  without 
searching  the  record  to  find  some  theory  up- 
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on  wblch  the  Judgment  below  may  be  sus- 
tained. Nettograpb  Machine  Co.  v.  Brown 
et  al.,  19  Okl.  77,  »1  Pac.  840;  Reeves  &  Co. 
V.  Brennan,  106  Pac.  959;  BucUner  v.  Okla- 
homa Nat  Bank  of  Shawnee  et  al.,  IOC  Pac. 
959;  Ellis  et  al.  v.  Outler  et  al.,  106  Pac.  957; 
Butler  et  al.  v.  McSpadden,  107  Pac.  170; 
Butler  V.  Stinson,  108  Pac.  1103.  But  we  do 
not  place  the  reversal  of  this  case  upon  that 
ground  alone.  We  have  carefully  examined 
all  the  evidence  In  the  record,  and  fall  to 
find  any  evidence  which  reasonably  tends  to 
establish  that  plalntifif  In  error  was  ever  at 
any  time  a  member  of  the  alleged  firm  of 
Douglas  &  Hassell,  or  that  he  had  any  inter- 
est in  the  business  in  which  Douslas  was  etc 
gaged  at  the  time  the  picture  film  was  de- 
stroyed, for  recovery  of  which  this  action 
is  prosecuted;  and  there  is  no  evidence  rea- 
sonably tending  to  establish  that  either 
Douglas  or  Hassell  ever  held  Hassell  out  ns 
a  member  of  such  alleged  partnership,  nor 
that  representation  to  that  effect  was  made 
by  any  one  else.  The  only  grounds  upon 
which  plaintiff  in  error  could  be  held  liable 
for  the  destruction  of  the  picture  film  are 
that  he  either  was  a  partner  with  his  code- 
fendant  Douglas  in  the  business  at  the  time 
the  film  was  destroyed,  or  had  some  Interest 
in  such  business,  or  that  he  had  held  himself 
out,  or  suffered  himself  to  be  held  out  as  a 
partner  In  said  business.  •  There  is  entire  ab- 
sence of  any  evidence  reasonably  tending  to 
establish  any  of  these  facts,  and  there  is  an 
abundance  of  positive  evidence  to  the  con- 
trary. When  the  evidence  upon  which  the 
verdict  of  the  Jury  is  returned  is  conflicting, 
the  appellate  courts  will  not  set  the  verdict 
aside;  but,  when  the  evidence  as  a  whole 
does  not  reasonably  sustain  the  verdict,  the 
verdict  will  not  be  permitted  to  stand.  Ban- 
ney-Alton  Mercantile  Co.  v.  Hanes  et  al.,  9 
Okl.  471,  60  Pac.  284;  Puis  v.  Casey,  18  Okl. 
142,  92  Pac.  .188. 
The  cause  is  reversed  and  remanded. 

DFNN,  C.  J.,  and  WILLIAMS,  KANE,  and 
TURNER,  JJ.,  concur. 


(27  Okl.  419) 

WILLSON  V.  WILLSON. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Byllahut  iv  the  Court.) 

Appeal  and  Error  ft  .564*)— Dismissal  — 

Failure  to  Serve  Case-Made. 

A  party  desiring  to  appeal  has  three  days 
by  statute  In  which  to  serve  the  case-made 
after  the  judgment  or  order  appealed  from  is 
entered,  and  unless  such  case-made  is  served 
within  that  time,  or  within  an  extension  of  time 
allowed  by  the  judge  or  court  within  said  time, 
the  case  will  not  be  considered  in  this  court. 

[BM.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  2501-2506,  2555-2559; 
Dec.  Dig.  I  564.*] 


Error  from  District  Court,  Okmulgee  Coun- 
ty;  W.  L.  Bamum,  Judge. 

Action  between  William  H.  Wlllson  and 
Martha  E.  Wlllson.  From  the  judgment, 
William  Willson  brings  error.    Dismissed. 

Eaton  &  Bledlemau,  for  plaintiff  in  error. 
O.  E.  Cassidy  and  E.  N.  Smith,  for  defendant 
in  error. 

DUNN,  C.  J.  In  this  case  error  is  sought 
to  be  shown  in  a  Judgment  of  the  district 
court  of  Okmulgee  county,  Okl.  The  motion 
for  new  trial  was  overruled  on  the  2d  day 
of  April,  1910,  and  90  days'  extension  of  time 
given  plaintiff  in  error  within  which  to  make 
and  serve  a  case-made.  A  purported  case- 
made  was  prepared  by  counsel,  but  was  not 
served  until  July  8,  1910,  or  a  period  of 
about  one  week  after  the  expiration  of  the 
time  granted  by  the  court  July  23,  1910, 
the  said  case-made,  attached  to  a  petition  In 
error,  was  filed  in  this  court;  and  on  Au- 
gust 20,  1910,  counsel  for  defendant  In  error 
moved  to  dismiss  the  same  by  reason  of  the 
fact  that  the  case-made  was  not  served  with- 
in the  statutory  period  of  3  days,  nor  within 
an  extension  of  time  allowed  by  the  Judge  or 
the  court  within  said  time. 

This  motion  must  be  sustained,  the  rule  be- 
ing that  a  party  desiring  to  appeal  has  3  days 
by  statute  in  which  to  serve  the  case-made 
after  the  Judgment  or  order  appealed  from  Is 
entered,  and  unless  such  case-made  is  served 
within  that  time,  or  within  an  extension  of 
time  allowed  by  the  judge  or  court  wltliin 
said  time,  the  case  will  not  be  considered  in 
this  court  Devault  et  al.  v.  Merchants'  Ex- 
change Co..  22  Okl.  624,  98  Pac.  342;  Lon- 
don &  Lancashire  Fire  Ins.  Co.  v.  Cummins 
et  al..  23  Okl.  126,  99  Pac.  654;  Bettis  v. 
Cargile  et  al.,  23  Okl.  301,  100  Pac.  436;  ElUs 
v.  Carr,  110  Paa  667. 

The  appeal  is  accordingly  dismissed. 

TURNER,  WILLIAMS,  HATES,  and 
KANE,  JJ.,  concur. 

(27  OkL  S28) 
nARRILL  v.  PARKINSON. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Svllabui  hy  the  Court.) 

Appeal  and  Error  (S  1002*)— Review— Con- 

FijcTiNO  Evidence. 

Where  the  evidence  is  conflicting,  this 
court  will  not  review  the  evidence,  to  ascertain 
where  the  weight  of  the  evidence  lies;  and.  if 
there  is  evidence  reasonably  tending  to  support 
the  verdict,  it  will  not  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cfent  Dig.  SS  3935-3937;  Dec.  Dig.  { 
1002.*] 

Error  from  District  Court,  Wagoner  Coun- 
ty ;  John  H.  King,  Judge. 

Action  by  James  Parkinson  against  Thom- 
as C.  Harrill.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 
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W.  T.  Hunt,  for  plaintiff  In  error.  C.  E. 
Castle  (E.  C.  Grain,  of  counsel),  for  defend- 
ant in  error. 

HAYES,  J.  Defendant  In  error  brought 
tbis  action  to  recover  from  plaintiff  In  error 
the  sum  of  $762.20,  alleged  to  be  the  balance 
due  on  a  certain  promissory  note  executed 
by  plaintiff  in  error  to  defendant  In  error, 
and  the  interest  thereon,  and  for  a  decree 
foreclosing  his  lien  upon  certain  stock  in  an 
oil  company,  pledged  to  secure  the  payment 
of  the  note.  The  facts  of  the  case  that  are 
nncontroverted  are  In  substance,  as  follows: 
On  May  18,  1005,  plaintiff  in  error  executed 
bla  promissory  note  to  defendant  in  error 
for  the  sum  of  $1,000,  payable  November 
18,  1005,  bearing  interest  from  date  at  the 
rate  of  8  per  cent,  per  annum.  On  the  same 
date  he  deposited  with  defendant  in  error 
400  shares  of  stock  in  an  oil  company  as  a 
pledge  to  secure  the  payment  of  said  note. 
On  February  16,  1906,  plaintiff  in  error  paid 
on  the  note  the  sum  of  $240,  and  on  May  20, 
1006,  the  further  sum  of  $100.  Plaintiff  in 
error  contends  that  on  February  16,  1006, 
when  the  payment  of  $240  was  made  by  blm, 
an  agreement  was  made  between  him  and 
defendant  in  error  whereby  defendant  in  er- 
ror purchased  from  him  the  400  shares  of 
stodi  pledged  to  secure  the  payment  of  the 
note  for  the  agreed  sum  of  $500,  for  which 
amount  bis  note  was  to  be  credited,  in  ad- 
dition to  the  amount  of  $240  paid  by  him, 
and  that  he  promised  to  pay  the  balance  due 
on  the  note  within  a  reasonably  short  time. 
Defendant  in  error,  on  the  other  hand,  con- 
tends that  the  agreement  between  him  and 
plaintiff  in  error  on  said  date  was  that  the 
400  shares  of  stock  would  be  accepted  by 
liim  at  a  valuation  of  $500  to  be  applied  and 
credited  upon  the  note,  upon  the  condition 
and  in  the  event  plaintiff  in  error,  within 
a  reasonably  short  time,  which  thereafter 
was  fixed  between  them  to  l>e  July  1,  1000, 
should  pay  the  balance  on  the  note ;  but  that 
there  was  never  any  agreement  by  blm  to 
accept  the  stock  at  said  valuation,  unless  the 
balance  on  the  note  was  paid  within  the 
time  agreed  upon.  Plaintiff  in  error  con- 
tends, also,  that  he  Is  entitled  to  an  offset 
against  the  note  for  the  sum  of  $1M0.53,  due 
by  defendant  In  error  to  blm  on  open  ac- 
count, and  that.  If  be  Is  allowed  credit  for 
all  the  amounts  contended  for  by  blm,  there 
la  no  balance  due  upon  the  note. 

The  whole  controversy  in  the  court  below 
revolved  around  the  contention  of  the  parties 
as  to  whether  the  transaction  between  them 
on  February  16,  1006,  was  one  of  absolute 
purchase  by  defendant  in  error  of  the  stock 
from  plaintiff  in  error,  or  whether  it  was 
conditioned  upon  the  payment  of  the  balance 
of  the  note  within  an  agreed  time.  It  ia 
not  contended  that  any  payments  other  than 
those  herein  mentioned  were  ever  made  upon 


the  note.  The  evidence  as  to  the  character 
of  the  transaction  relative  to  the  stock  is  in 
sharp  and  irreconcilable  conflict ;  that  of  de- 
fendant in  error  being  that  his  agreement 
to  take  the  stock  was  conditional  upon  the 
payment  of  the  balance  of  the  note  within 
a  reasonably  short  time,  to  be  not  later  than 
July  1st  following.  The  evidence  of  plain- 
tiff In  error,  on  the  other  hand,  was  equal- 
ly as  positive  that  the  agreement  was  an 
absolute  sale.  The  cause  was  submitted  to 
a  jury  under  instructions  of  which  no  com- 
plaint has  been  made  in  this  court  by  plain- 
tiff in  error,  and  to  which  no  objections 
were  made  in  the  court  below;  and  the  Jury 
returned  a  verdict  in  favor  of  def^idant  in 
error,  upon  which  the  judgment  appealed 
from  was  rendered.  The  rule  repeatedly  an- 
nounced in  this  jurisdiction  is  that  this  court 
will  not  weigh  conflicting  evidence,  to  ascer- 
tain where  the  weight  of  the  evidence  lies; 
and,  where  the  evidence  reasonably  tends  to 
support  the  verdict  of  the  jury,  It  will  not 
be  set  aside.  Loeb  ▼.  Loeb  et  ai.,  24  Okl. 
384,  10.1  Pac.  570;  Bird  v.  Webber,  23  Okl. 
583,  101  Pac.  1052. 

Other  assignments  of  error  complain  of 
the  refusal  of  the  court  to  admit  certain  evi- 
dence offered  by  plaintiff  In  error;  but  they 
are  without  sufficient  merit  to  require  dis- 
cussion. 

Finding  no  error  in  the  record  requiring  a 
reversal  of  the  cause,  the  judgment  of  the 
trial  court  Is  affirmed. 

DUNN,  C.  J.,  and  KANE  and  TURNER, 
JJ.,  concur.  WILLIAMS  J.,  not  participat- 
ing. 

(27  OU.   484) 
DANIEIyS  V.  FRANKLIN. 
(Supreme  Court  of  Oklahoma.    Nov.  10,  1010.) 
(Bynabu*  hy  the  Court.) 

Aniuals  (I  .M*)— Potmn— Salk  of  Iupound- 

Eo  Animals. 

An  ordinance  of  an  incorporated  town 
made  it  unlawful  for  the  owner  of  any  horse 
to  permit  same  to  run  at  large  within  the  town, 
and  made  it  the  dnty  of  the  town  marshal  to 
impound  any  horse  found  running  at  lane  with- 
in the  corporate  limits,  and  immediately  upon 
impounding  same  to  advertise  the  same  for 
sale  by  posting  notice  thereof  in  the  manner 
and  for  the  time  prescribed  by  the  ordinance. 
The  ordinnnce  also  made  it  the  duty  of  the 
town  marshal  to  keep  In  a  book,  suitable  for 
the  purpose,  a  complete  record,  showing  the 
date  and  place  of  apprehending  all  animals 
taken  up  by  him.  the  number  of  days  such 
animals  are  impounded,  the  amount  of  fees,  or 
a  statement  of  the  sale,  amount  received  from 
such  sale,  and  to  turn  all  the  money  thus 
received  over  to  the  treasurer  and  make  month- 
ly reports,  supported  by  his  affidavit.  Held, 
that  failure  of  the  marshal  to  keep  the  fore- 
going record  prescribed  by  the  ordinance  did 
not  rpnder  void  the  sate  of  a  horse  Impounded 
by  him  and  sold  In  accordance  with  the  pro- 
visions of  the  ordinance  for  the  sale  of  stock 
impounded. 

fEd.    Note. — For    other   cases,    see    Aohnah. 
Cent  Dig.  H  l!»-m ;    Dec.  Dig.  f  61.*] 
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Error  from  Pontotoc  County  Court;  Jod 
Terrell,  Judge. 

Action  by  Albert  Franklin  against  Joe  Dan- 
iels. Judgment  for  plalntlCF,  and  defendant 
brings  error.    Reversed  and  remanded. 

Stone  &  Maxey,  for  plaintiff  In  error. 

HAYES,  J.  This  Is  an  action  of  replevin. 
Defendant  In  error  was  plaintiff  lielow,  and 
plaintiff  in  error  was  defendant.  They  will 
be  referred  to  hereafter  In  this  opinion,  re- 
spectively, as  plaintiff  and  defendant.  There 
was  a  trial  to  a  jury,  but  the  court  at  the 
conclusion  of  the  evidence  peremptorily  In- 
structed the  Jury  to  return  a  verdict  In  favor 
of  plaintiff.  There  Is  but  little.  If  any,  con- 
flict in  the  evidence;  and  the  facts  are  sub- 
stantially as  follows:  Plaintiff  raised  the 
horse  In  controversy,  and  he  was  continu- 
ously in  plaintiff's  possession  until  a  short 
time  before  the  institution  of  this  action, 
when  the  horse  was  running  at  large  in  the 
town  of  Roff,  and  was  talien  up  by  the  town 
marshal  and  impounded;  The  marshal  ad- 
vertised the  horse  for  sale,  and,  upon  the 
date  advertised,  sold  him  at  public  auction 
to  one  Lewis  Crisp,  who  was  the  highest  bid- 
der. Defendant  purchased  the  horse  from 
Crisp.  Ordinance  No.  40  of  the  town  of  Roff 
makes  It  unlawful  for  any  person  to  permit 
any  horse  to  run  at  large  within  the  corpo- 
rate limits  of  the  town,  and  makes  it  the  duty 
of  the  town  marshal,  when  any  such  stock  Is 
found  running  at  large  within  the  corporate 
limits,  to  impound  same.  The  marshal  is  re- 
quired immediately  upon  impounding  any 
animal  to  advertise  the  same  for  sale  by 
posting  in  three  public  places  the  description 
of  the  animal  and  giving  the  time  and  place 
of  the  sale,  which,  shall  not  be  less  than  five 
nor  more  than  seven  days  after  the  notices 
have  been  posted.  Section  7  reads  as  fol- 
lows :  "It  shall  be  the  duty  of  the  city  mar- 
shal to  keep  in  a  well-bound  book  suitable 
for  the  purpose  a  complete  record  showing 
the  date  and  place  of  apprehending  any  and 
all  animals  taken  up  under  this  ordinance 
with  a  full  description  of  same,  and  the  name 
of  the  owndr  of  stock  and  bis  place  of  resi- 
dence, if  the  owner  be  Itnown  or  that  the 
owner's  name  is  unknown  which  record  shall 
show  the  number  of  days  such  animal  Is  im- 
pounded, the  amount  of  fees  or  statement  of 
the  sale,  amount  received  from  such  sale  and 
to  turn  all  money  thus  received  over  to  the 
treasurer  and  make  monthly  reports  sup- 
ported by  his  affidavit  showing  a  full  and 
complete  record  of  all  animals  impounded, 
penalties  and  fees  received.  •  •  •  ••  The 
marshal  did  not  keep  any  book  of  the  char- 
acter required  by  the  foregoing  section,  and 
did  not  make  any  record  of  the  impounding 
and  sale  of  the  horse  in  controversy,  as  re- 
quired by  said  section.  For  this  reason,  the 
trial  court  was  of  the  opinion  that  the  sale 
was  void ;  and  for  such  reason  gave  the  per- 
emptory instruction.  The  ordinance  in  all 
other  respects  was  complied  with,  anh  no 


question  of  the  validity  of  the  ordinance  was 
made.  Whether  the  failure  of  the  town  mar- 
shal to  comply  with  the  requirements  of  sec- 
tion 7  vitiates  the  sale  of  the  horse  Is  the 
sole  question  of  law  presented  for  determina- 
tion. 

It  is  a  general  rule  that  failure  to  follow 
the  procedure  prescribed  by  the  statute  pro- 
viding for  taking  up,  forfeiting,  or  selling  of 
animals  running  at  large  in  violation  of  sncb 
statute  or  ordinance  vitiates  the  sale.  Fail- 
ure to  appoint  appraisers  when  required,  or 
to  give  notice  of  the  time  and  place  of  sale, 
or  to  make  the  sale  in  accordance  with  the 
statute  or  ordinance,  is  fatal  to  the  validity 
of  the  sale.  3  Am.  &  Eng.  Encyc.  of  Plead. 
&  Prac.  p.  998.  But  the  omissions  complain- 
ed of  in  this  action  do  not  pertain  to  ma^ 
ters  required  to  be  done  before  the  sale  or 
to  matters  in  any  way  connected  with  the 
sale.  That  it  was  not  contemplated  that  the 
duties  prescribed  by  Ordinance  No.  40  should 
constitute  a  part  of  the  procedure  for  the 
sale  is  manifest  by  the  plain  language  of 
the  ordinance.  Few,  if  any,  of  the  things  re- 
quired therein,  could  be  done  before  the  sale 
takes  place,  and  the  property  is  transferred 
to  the  purchaser.  The  marshal,  by  reason  of 
said  ordinance,  must  not  only  give  in  the  rec- 
ord required  to  be  kept  by  him  a  description 
of  the  stock  taken  up,  but  he  must  give  a 
statement  (1)  of  the  number  of  days  the  an- 
imal was  impounded;  (2)  the  amount  of 
fees ;  (3)  statement  of  the  sale ;  (4)  amount 
received  from  such  sale ;  (5)  turning  all  mon- 
ey thus  received  over  to  the  treasurer;  (B) 
make  monthly  reports,  supported  by  his  af- 
fidavit The  nature  of  all  these  duties  re- 
quired is  such  that  they  could  only  be  per^ 
formed  after  the  sale  had  been  consummat- 
ed. The  purpose  of  the  notice  of  the  time 
and  place  of  the  sale  required  by  the  ordi- 
nance is  to  give  the  owner  of  the  property 
an  opportunity  to  redeem  his  animal  before 
the  sale,  as  is  permitted  by  the  ordinance,  by 
payment  of  the  impounding  fee,  paying  for 
feeding  and  caring  for  his  stock  while  in 
the  pound;  but  the  record  required  by  sec- 
tion 7  to  be  kept  by  the  marshal  can  serve  no 
such  purpose.  The  purpose  of  this  require- 
ment was  to  secure  a  record  upon  which  a 
settlement  between  the  marshal  and  the  city 
could  be  made;  and  so  that  Information  as 
to  stock  Impounded  and  sold  might  be  ob- 
tained by  the  public  in  order  that  persons 
who  have  had  stock  impounded  and  sold  may 
make  application  at  any  time  within  six 
months  after  the  sale  as  is  provided  by  sec- 
tion 9  of  the  ordinance  to  have  refunded  to 
them  all  moneys  arising  from  the  sale,  less 
the  expense  of  impounding,  feeding,  and  car- 
ing for  the  stock  and  the  expenses  of  the 
sale.  Said  section  makes  it  the  duty  of  the 
marshal  to  make  monthly  reports  of  all  such 
sales,  and  to  turn  over  all  moneys  received 
therefrom  to  the  treasurer  of  the  city.  The 
succeeding  sections  of  the  ordinance  make  It 
the  duty  of  the  treasurer  to  keep  a  separata 


Digitized  by 


KjOO 


gie 


Okl.) 


DILL  T.  EBET ' 


973 


account  of  all  moneys  thus  received  by  him 
from  the  marshal,  and  to  keep  a  record  of 
the  date  the  stock  were  advertised,  date  of 
sale,  and  the  amoant  received  therefrom. 

No  reason  could  exist  for  vitiating  the 
sale,  because  the  marshal  failed  to  keep  the 
record  prescribed  by  section  7  that  would 
not  require  a  vitiation  of  the  sale,  l>ecau8e 
be  failed  to  make  the  monthly  report  or  to 
tarn  over  the  funds  received,  or  because  the 
treasurer  failed  to  keep  the  record  required 
by  the  ordinance  to  be  kept  by  him.  These 
provisions  of  the  ordinance  are  merely  for 
the  purpose  of  deflnliig  the  duties  of  these 
ofiBcers  of  the  municipality,  ao  that  the  funds 
derived  from  the  sales  of  such  property  may 
at  all  times  be  readily  traced  and  accounted 
for;  and,  when  application  is  made  there- 
for by  the  owner  of  the  stock  impouuded 
and  sold,  the  remainder  of  the  proceeds  re- 
ceived from  the  sale  may  be  refunded  to  him. 
Tbey  are  not  'in  the  nature  of  a  condition 
precedent  to  the  sale. 

As  to  any  defect  In  the  procedure  before 
the  sale,  the  purchaser  Is  charged  with  no- 
tice of  it ;  but  no  duty  Is  Imposed  upon  him 
as  to  the  matters  required  by  section  7  of 
the  ordinance,  and  it  would  be  Impossible 
for  the  purchaser  to  know,  at  the  time  be 
bids  upon  the  property  and  pays  the  pur- 
chase price,  whether  the  duties  prescribed 
by  said  section  will  be  performed  by  the  mar- 
shal. Failure  of  the  marshal  or  of  the  treas- 
urer to  perform  the  duties  prescribed  relative 
to  the  keeping  of  the  record  might  render 
him  snbject  to  an  action  for  damages  by  the 
owner  of  stock  who  had  snffered  damages  by 
reason  of  such  omissions.  But  to  hold  that 
the  porctaaser  runs  the  risk  of  having  his  ti- 
tle defeated  by  the  failure  of  the  officers  to 
keep  this  record,  or  to  perform  some  of  the 
acta  relative  thereto,  some  of  which  from 
their  nature  are  incapable  of  being  perform- 
ed until  long  periods  have  expired  after  the 
■ale,  would  be  to  make  titles  so  uncertain  as 
to  render  the  property  sold  at  such  sales  val- 
ueless. 

For  these  reasons,  we  think  the  trial  court 
committed  error,  and  the  judgment  Is  re- 
versed and  the  cause  remanded. 

DUNN,  C.  J.,  and  KANE  and  TURNER, 
JJ.,  concur.  WILLIAMS,  J.,  not  participat- 
ing. 

\.X!  OkL   684) 

DILL  et  al.  r.  EBBY. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Syllabu*  hy  the  Court.) 

1.  Banks  and  Banrino  (J  49*)— Insolvenot 
—Action  by  Receivxb— Unpaid  Subscbip- 

TIONS. 

A  complaint  in  a  suit  in  equity,  wherein 
B.  as  receiver  of  an  insolvent  bank  joins  cer- 
tain Bubscribera  to  tba  capital  stock  of  the  bank 
as  defendants,  for  the  purpose  of  recovering  un- 


paid subscriptions,  that  farther  afleges,  in  rab- 
stance,  that  the  jud^e  of  the  court  wherein  said 
receiver  was  appointed,  upon  application  of 
creditors,  supported  b;  a  showing  that  the  bank 
was  entirely  insolvent,  and  without  assets  suffi- 
cient to  distribute  an;  part  thereof  to  t\ic  bnnk 
or  its  shareholders,  entered  an  order  directing 
said  receiver  to  retain  counsel  and  institute 
proper  proceedings  against  the  defendants  as 
subscribers  for  the  capital  stock  of  said  in- ' 
solvent  bank  to  recover  the  respective  amounts 
remaining  unpaid  on  said  subscription,  or  for 
the  stock  issued  to  them,  for  the  benefit  of  ail 
the  creditors  of  said  bank,  and  that  this  suit 
is  filed  in  compliance  with  said  order,  states 
facts  sufficient  to  warrant  the  trial  court  to 
treat  such  suit  as  one  brought  by  the  creditors 
of  said  insolvent  bank,  over  which  a  court  of 
equity  has  jurisdiction,  and  in  which  ail  the 
subscribers  to  the  capital  stock  may  be  joined  as 
defendants. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dea  Dig.  g  49.*] 

2.  Banks  and  Banking  ({  49*>— Insolvcnot 
—Suit  in  EcJuitt  bt  Receives. 

Under  such  circumstances,  the  right  to 
maintain  suit  against  the  individnal  stockhold- 
ers of  an  insolvent  corporation  to  enforce  their 
liability  on  unpaid  stock  subscriptions  does  not 
constitute  such  a  plain,  full,  adequate  remedy  at 
law  as  to  defeat  a  suit  in  equity  Sfrainat  all 
stockholders  for  the  collection  and  administra- 
tion of  the  corporate  assets  as  a  trust  fund  for 
the  benefit  of  the  creditors. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  {  ^.*] 

Error  from  District  Ck>urt,  Okfuskee  Coun- 
ty; John  Carutbers,  Judge. 

Suit  by  W.  H.  Ebey,  receiver,  against  W. 
B.  Dili  and  others.  Judgment  for  plaintlCC, 
and  defendants  bring  error.    Affirmed. 

John  H.  Burford  and  O.  T.  Huddleston, 
for  plaintiffs  in  error.  Clinton  A.  Galbralth. 
Tom  D.  McEeown,  and  W.  W.  Wltten,  for 
defendant  in  error. 

KANEl,  J.  This  suit  was  filed  prior  to 
statehood  In  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory, 
sitting  at  Okmulgee,  on  the  equity  side  of 
the  docket,  by  the  defendant  in  error,  W.  H. 
Ebey,  as  receiver  of  the  Citizens'  Bank  & 
Trust  Company  of  Stonewall,  as  plaintiff, 
against  the  plaintiffs  in  error,  M.  W.  Krouse, 
W.  H.  Dill,  H.  O.  Malot,  J.  B.  Guler,  and 
Sam  Ward,  as  defendants.  The  complaint, 
omitting  the  caption,  is  in  words  and  figures 
as  follows:  "Comes  now  the  said  plaintiff, 
and  represents  that  he  is  tlie  duly  appointed, 
qualified  receiver  of  the  Citizens'  Bank  & 
Trust  Company  of  Stonewall,  Ind.  T.,  a  cor- 
poration organized  under  the  laws  of  the 
Indian  Territory,  and  engaged  in  business  at 
Stonewall  prior  to  the  time  of  the  appoint- 
ment of  the  plaintiff  as  its  receiver,  and  that 
the  defendants  W.  H.  Dill  and  H.  O.  Malot 
are  citizens  of  the  Western  District  of  the 
Indian  Territory,  and  reside  nearer  to  Ok- 
mulgee than  any  other  place  of  holding  court 
In  said  district,  and  for  cause  of  action  the 
plaintiff  avers:  (t)  That  heretofore,  to  wit, 
on  or  about  the  14th  day  of  March,  1905,  the 
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said  defendants  M.  W.  Krause,  J.  E.  Guler, 
W.  H.  Dill,  and  Sam  Ward,  as  corporators, 
organized  tbe  Citizens'  Bank  &  Trust  Com- 
pany for  the  purpose  of  transacting  a  gen- 
eral banking  and  trust  business  at  Stonewall, 
In  the  Indian  Territory.  That  M.  W.  Krause 
was  elected  president,  and  W.  H.  Dill  was 
elected  vice-president,  and  J.  E.  Guler  was 
elected  cashier,  of  said  corporation.  That 
said  officers,  together  with  Sam  Ward,  con- 
stituted the  first  board  of  directors  of  said 
Citizens'  Bank  &  Trust  Company,  and  the 
articles  of  incorporation  and  certificate  re- 
quired by  law  were  filed  with  the  clerk  of 
the  United  States  Court  of  Appeals  for  the 
Indian  Territory,  at  South  McAlester;  on  the 
13th  day  of  Pebmary,  1905.  That  the  ob- 
jects and  purposes  of  said  corporation  were 
set  out'  In  detail  In  the  certificate  filed  as 
aforesaid,  and  said  certificate  also  recites 
that  tbe  capital  stock  of  said  Citizens'  Bank 
&  Trust  Company  is  and  was  $25,000,  divided 
Into  shares  of  $25  each,  and  that  $10,000  of 
said  capital  stock  had  been  actually  paid  In 
by  the  subscribers,  and  that  the  names  of 
the  stockholders  and  the  number  of  shares 
subscribed  for  by  them  are  as  follows:  M. 
W.  Krause,  president,  120  shares;  W.  H. 
Dill,  80  shares;  J.  E.  Guler,  160  shares;  and 
Sam  Ward,  40  shares.  That  on  the  said  14th 
day  of  March,  1905,  as  the  plaintiff  Is  advis- 
ed and  believes,  and  on  such  information  and 
belief  alleges  the  fact  to  be,  H.  G.  Malot  sub- 
scribed for  80  shares  of  the  capital  stock  of 
the  Citizens'  Bank  &  Trust  Company,  taking 
40  shares  of  the  160  shares  subscribed  for  by 
J.  E.  Guler,  and  40  shares  of  the  120  sub- 
scribed for  by  M.  W.  Krause;  that  on  the 
said  14th  day  of  March,  1005,  there  was  is- 
sued certificate  No.  1  to  M.  W.  Krause  for 
80  shares  of  tbe  capital  stock  of  tbe  said 
Citizens'  Bank  &  Trust  Company.  That  on 
the  same  day  certificate  No.  3  for  80  shares 
of  the  capital  stock  of  the  said  Citizens'  Bank 
&  Trust  Company  was  Issued  to  W.  H.  Dill ; 
that  on  the  same  day  certificate  No.  5  for 
80  shares  of  the  capital  stock  of  said  Citi- 
zens' Bank  &  Trust  Company  was  Issued  to 
H.  G.  Malot  That  on  the  same  day  certifi- 
cate No.  4  for  120  shares  of  tbe  capital  stock 
of  the  said  Citizens'  Bank  &  Trust  Company 
was  issued  to  J.  B.  Guler.  That  on  the  same 
day  certificate  No.  6  for  40  shares  of  the 
capital  stock  of  the  said  Citizens'  Bank  & 
Trust  Company  was  Issued  to  Sam  Ward. 
That  each  of  the  said  defendants  undertook 
and  agreed  to  pay  the  said  Citizens'  Bank  & 
Trust  Company  the  par  value  of  the  respec- 
tive shares  of  stock  Issued  to  them,  namely; 
that  M.  W.  Kranse  undertook  and  agreed  to 
pay  to  the  Citizens'  Bank  &  Trust  Company 
for  the  120  shares  of  stock  Issued  to  him  tbe 
sum  of  $3,000.  That  H.  G.  Malot  undertook 
and  agreed  to  pay  tbe  par  value  of  the  80 
shares  of  stock  Issued  to  htm,  to  wit,  $2,000. 
That  W.  H.  Dill  undertook  and  agreed  to 
pay  said  Citizens'  Bank  &  Trust  Company 


the  par  value  of  the  80  shares  of  stock  Is- 
sued to  him,  to  wit,  $2,000.  That  Sam  Ward 
undertook  and  agreed  to  pay  said  Citizens' 
Bank  &  Trust  Company  the  par  value  of  tbe 
40  shares  of  stock  issued  to  him,  to  wit,  $1,- 
000.  That  J.  E.  Guier  undertook  and  agreed 
to  pay  said  Citizens'  Bank  &  Trust  Com- 
pany the  par  value  of  the  120  shares  of  stock 
Issued  to  him,  to  wit,  $3,000.  That  plaintiff 
Is  advised  and  believes,  and  on  such  Infor- 
mation and  belief  alleges,  ■  the  facts  to  be 
that  the  only  one  of  said  defendants  who 
paid  any  part  of  tbe  par  value  of  said  stock 
or  anything  of  value  for  the  stock  subscrib- 
ed for  and  Issued  to  them  was  the  defendant 
M.  W.  Krause,  who  paid  to  said  Citizens' 
Bank  &  Trust  Company  the  sum  of  $2,000, 
and  that,  after  said  sum  had  been  paid,  the 
same  was  later  returned  to  said  defendant, 
and  as  plaintiff  is  Informed  and  believes,  and 
on  such  information  and  belief  alleges  the 
fact  to  be,  tbe  said  defendants  organized  said 
Citizens'  Bank  &  Trust  Company  without 
any  purpose  or  Intent  to  pay  for  its  capital 
stock  or  any  part  thereof,  except  the  $2,000 
paid  in  by  the  defendant  Krause,  and  that 
this  sum  was  paid  in  with  distinct  under- 
standing that  It  should  be  returned  after  the 
corporation  came  to  be  a  going  concern,  the 
sworn  statement  in  the  certificate  of  incor- 
poration, that  $10,000  has  been  actually  paid 
in  to  the  contrary  notwithstanding.  (2)  That 
the  said  Citizens'  Bank  &  Trust  Company 
was  and  Is  Insolvent,  and  on  the  20th  day  of 
February,  1906,  on  the  petition  of  one  of  its 
creditors,  the  plaintiff  was  appointed  by  the 
United  States  Court  for  the  Southern  Dis- 
trict of  tbe  Indian  Territory  receiver  to  take 
charge  of  all  of  its  property  and  effects,  and 
to  administer  the  same  under  the  order  of 
said  court  for  the  benefit  of  all  Its  creditors. 
That  tbe  liabilities  of  said  Citizens'  Bank  & 
Trust  Company  at  the  time  the  plaintiff  took 
charge  of  its  assets  as  receiver  as  shown  by 
its  books  were  $15,179.02.  That  a  great  deal 
of  tbe  paper  of  said  Citizens'  Bank  &  Trast 
Company  is  worthless,  and  a  very  small  sum 
can  be  realized  from  the  same  and  the  rest 
of  its  assets.  That  after  six  months'  efforts 
tbe  plaintiff  has  only  been  able  fo  collect  on 
notes  $60.50,  and  to  realize  on  other  property 
the  sum  of  $100.  That  all  of  tbe  capital 
stock  of  said  Citizens'  Bank  &  Trust  Com- 
pany represented  as  paid  in,  namely,  $10,000, 
and  the  assets  in  the  hands  of  tbe  plaintiff 
as  receiver  will  not  be  sufficient  to  pay  to 
tbe  creditors  of  said  Citizens'  Bank  &  Trust 
Company.  (3)  That  on  a  partial  presentation 
of  tbe  foregoing  facts  to  Judge  J.  T.  Dicker- 
son  an  order  was  made  on  the  15th  day  of 
August,  1906,  directing  the  plaintiff,  as  re- 
ceiver, to  retain  counsel  and  to  institute 
proper  proceedings  against  the  defendants  as 
subscribers  for  the  capital  stock  of  tbe  said 
Citizens^  Bank  &  Trust  Company  to  recover 
the  respective  amounts  remaining  unpaid  on 
said  subscriptions,  or  for  tbe  stock  Iwued  to 
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tbem,  for  the  benefit  of  all  tbe  creditors  of 
the  Citizens'  Bank  &  Trust  Company.  Tbat 
tills  suit  Is  filed  in  compliance  with  said  or- 
der. That  tbe  plaintiff  has  made  demand  on 
each  of  said  defendants  for  the  amount  due 
on  his  subscription,  or  for  the  stoclt  of  said 
Citizens'  Banl£  &  Trust  Company  Issued  to 
him.  That  they  have  each  failed,  negiected, 
and  refused  to  pay  the  same  or  any  part 
thereof.  That  there  is  now  due  the  plaintiff 
'  as  receiver  of  the  Citizens'  Bank  &  Trust 
Company  as  unpaid  subscription  for  capital 
stock  issued  to  them,  namely,  M.  W.  Krause, 
$3,000;  W.  H.  Dill,  $2,000;  H.  G.  Malot, 
$2,000;  Sam  Ward,  $1,000;  J.  E.  Guier.  $3,- 
000,  together  with  interest  thereon  from  the 
14th  day  of  March,  1905.  (4)  That  the  plain- 
tiff has  no  adequate  remedy  at  law.  and,  un- 
less this  court  takes  jurisdiction  of  this  suit 
in  equity,  he  will  be  driven  to  a  multiplicity 
of  actions  in  trying  to  enforce  the  liability 
of  said  defendants  at  law,  and  tbe  funds  of 
said  estate  will  be  greatly  depleted  in  paying 
tbe  additional  costs  and  expenses  necessary  in 
filing  and  prosecuting  such  actions.  Where- 
fore, the  plaintiff  prays  tbe  decree  of  this 
court  In  his  favor  as  receiver  against  M.  W. 
Krause  for  $3,000  and  interest ;  against  H. 
G.  Malot  for  $2,000  ard  Interest;  against  W. 
H.  Dill  for  $2,000  and  Interest;  against  J. 
B.  Guier  for  $3,000  and  Interest,  and  for  such 
other  and  further  relief  as  to  the  court  may 
seem  just  and  proper."  To  this  complaint 
defendant  W.  H.  Dill  filed  a  demurrer,  upon 
tbe  grounds  (1)  tbat  said  complaint  does  not 
state  any  sufficient  facts  to  authorize  a  court 
of  equity  to  assume  jurisliction;  (2)  that 
said  complaint  shows  upon  its  face  that  com- 
plainant has  a  complete,  adequate  remedy 
at  law;  (3)  that  this  defendant  is  entitled  to 
a  trial  by  jury  under  tbe  law  and  constitu- 
tion of  tbe  United  States,  of  which  he  would 
be  deprived  should  this  cause  be  tried  in 
equity;  (4)  for  tbe  reason  tbat  said  court 
has  no  jurisdiction  in  equity  to  bear  and  de- 
termine tbe  said  cause. 

This  demurrer  was  overruled  by  tbe  court, 
to  which  ruling  the  defendant  Dill  duly  ex- 
cepted. After  statehood  tbe  cause  was  trans- 
ferred from  tbe  district  court  for  Okmulgee 
county  to  the  district  court  for  Okfuskee 
county,  and  tbe  defendant  Dill  was  given 
80  days  within  which  to  file  his  answer.  The 
answer  of  Dill  amounted  to  an  admission 
tbat  he  subscriVed  to  the  stock,  and  an  aver- 
ment that  be  had  paid  for  the  same.  Mr. 
Dili  seems  to  be  tbe  only  defendant  to  file 
any  pleadings,  althougb  the  record  shows 
tbat  defendant  Malot  appeared  at  tbe  trial 
in  person  and  by  counsel.  Upon  trial  tbe 
court  found  In  favor  of  the  defetidant  Malot 
and  against  tbe  defendant  Dill,  and  entered 
a  decree  dismissing  the  cause  against  Malot, 
and  that  the  plaintiff  W.  H.  EHiey.  as  receiv- 
er of  the  Citizens'  Bank  &  Trust  Company  of 
Stonewall,  do  have  and  recover  of  and  from 
the  defendant  W.  H.  Dili  the  sum  of  $2,000, 


together  with  Interest  thereon  from  the  14th 
day  of  MarcK,  1905,  and  the  costs  Incurred 
by  him  in  this  action.  To  reverse  this  judg- 
ment this  proceeding  in  error  was  com- 
menced. 

The  main  contention  of  counsel  for  plain- 
tiff in  error  Is  that  the  obligations  arising, 
under  the  facts  stated  in  the  complaint  are 
legal,  and  not  equitable ;  that  they  are  based 
upon  the  contract  of  subscription,  and  each 
subscription  constitutes  a  separate  obligation 
tbat  may  be  dependent  upon  separate,  inde- 
pendent, and  distinct  facts;  that  the  action 
stated  is  equitable  In  form  only,  being  but 
a  bundle  of  separate  actions,  each  of  which 
grows  out  of  and  rests  upon  an  Independent 
and  distinct  transaction;  tbat  tbe  relief 
prayed  for  is  not  of  an  equitable  nature; 
that  tbe  object  and  purpose  of  tbe  action  Is 
the  recovery  of  money,  and  in  all  such  cases, 
where  a  money  judgment  only  Is  prayed  for, 
a  court  of  equity  Is  without  jurisdiction. 
Counsel  base  their  contentions  upon  tbe  rule 
laid  down  in  tbe  case  of  Tompkins  v.  Craig 
et  al.  (C.  C.)  93  Fed.  885,  from  which  they 
quote  as  follows:  "The  bill  Is  demurred  to 
upon  the  ground  of  multifariousness,  and  we 
think  tbe  objection  must  prevail.  Tbe  stat- 
ute does  not  Impose  a  joint  but  a  several  lia- 
bility upon  tbe  defendants,  and  they  have  no 
common  Interest  in  the  decree  asked  for  by 
the  bill.  The  plaintiff,  seeks  to  support  the 
action  upon  the  ground  tbat  such  a  pro- 
ceeding will  prevent  a  multiplicity  of  suits, 
but  this  Is  a  reason  in  form  rather  than  in 
substance;  for,  while  the  bill  has  only  one 
number  upon  tbe  docket  and  calls  itself  a 
single  proceeding.  It  is  in  reality  a  bundle 
of  separate  suits,  each  of  which  is  no  doubt 
similar  in  character  to  the  others,  but  rests 
nevertheless  upon  tbe  separate  and  distinct 
liability  of  one  deferdant.  Tbe  liability  is 
legal,  and  not  equitable.  Tt  is  based  upon  the 
stockholder's  contract  of  subscription;  an 
implied  term  of  that  contract  bein?  tbe  dec- 
laration of  tbe  statute  tbat  a  certain  contin- 
gent liability  should  follow  the  subscription. 
Each  contract  is  a  separate  obligation,  and 
should  be  separately  enforced.  As  was  point- 
ed out  upon  tbe  argument  by  tbe  learned 
counsel  for  tbe  defendants,  this  is  not  a  pro- 
ceeding to  determine  how  large  tbe  assess- 
ment should  be.  For  obvious  reasons,  such 
an  inquiry  should  be  made  in  equity,  and  all 
the  stockholders  should  be  parties.  But  aft- 
er tbe  rate  of  assessment  has  been  fixed,  and 
the  individual  llatllity  of  each  stockholder 
has  thus  been  ascertained,  the  enforcement 
of  such  liability  is  the  proper  subject  of  a 
suit  at  law,  in  which  tbe  separate  rights  of 
the  defendant  stockholder  are  distinctively 
to  be  considered.  Flash  v.  Conn,  109  U.  S. 
380,  3  Sup.  Ct  263  [27  L.  Ed.  966]."  We 
think  the  case  at  bar  is  somewhat  distin- 
guishable from  the  case  above  quoted  from 
and  from  tbe  other  cases  to  the  same  effect 
cited  by  counsel.  In  those  cases  the  receiver 
appointed  by  the  court  to  wind  up  tbe  affairs 
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of  tbelr  respectiTe  corporations  represented 
the  corporations  in  the  suits  in  which  they 
appeared  as  parties.  In  the  complaint  here- 
in there  Is  an  allegation  to  the  effect  that  on 
a  showing  made  to  the  judge  who  appointed 
the  receiver  that  the  corporation  was  entirely 
insolvent,  and  that  there  would  be  no  funds 
arising  from  the  sale  of  its  assets  for  dis- 
tribution amongst  the  stockholders,  he  di- 
rected the  receiver  to  retain  counsel  and  in- 
stitute proper  proceedings  against  the  defend- 
ants as  subscribers  of  the  capital  stock  of 
said  Citizens'  Bank  &  Trust  Company,  to  re- 
cover the  respective  amounts  remaining  un- 
paid on  said  subscription  or  for  the  stock  is- 
sued to  them,  for  the  benefit  of  all  the  cred- 
itors of  the  Citizens'  Bank  &  Trust  Company, 
and  that  this  suit  was  filed  in  compliance 
with  said  order.  It  seems  to  us  the  foregoing 
allegation  brings  the  instant  case  within  the 
rule  laid  down  in  Fletcher  et  al.  v.  Bank  of 
Lonoke  et  al.,  71  Ark.  1,  69  S.  W.  580.  That 
was  an  action  commenced  by  the  receiver  and 
other  creditors  for  the  use  of  the  German  Na- 
tional Bank  and  certain  other  creditors  of 
the  Bank  of  Lonoke  against  the  latter  bank, 
G.  W.  England,  and  other  stockholders  there- 
of, to  recover  so  much  of  the  stock  of  such 
shareholders  as  remained  unpaid.  Battle,  J., 
In  discussing  the  jurisdictional  'question  rais- 
ed, says:  "The  authority  of  the  receiver  to 
bring  fbe  action  is  not  shown.  We  shall 
treat  it  as  brought  Ijy  creditors."  And  on 
that  ground  sustained  the  jurisdiction  of  the 
court.  Counsel  for  plaintiff  In  error  in  dis- 
tinguishing the  Arkansas  case  from  the  case 
at  bar  quoted  the  foregoing  statement  by  the 
Judge  who  delivered  the  opinion  for  the 
court,  and  says:  "Upon  the  theory  that  the 
suit  was  by  the  creditors  of  the  bank,  of 
course,  equity  bad  Jurisdiction."  These  cas- 
es seem  to  be  similar  in  principle  at  least. 
The  Arkansas  suit  was  Instituted  for  the  use 
of  the  German  National  Bank  and  certain 
other  creditors  of  the  Bank  of  Lonoke,  and 
this,  by  positive  direction  of  the  court,  was 
commenced  by  the  receiver  for  the  benefit  of 
all  the  creditors  of  the  Citizens'  Bank  & 
Trust  Company,  the  insolvent  corporation, 
after  it  was  made  to  appear  that  the  assets 
of  the  hank  were  entirely  inadequate  to  pay 
the  creditors.  In  Lanlgan  v.  North,  69  Ark. 
62,  63  S.  W.  62,  it  was  held  that  a  liability 
created  against  the  stockholders  of  a  bank- 
ing* corporation  may  be  enforced  by  a  credi- 
tor in  the  courts  of  that  state  at  law  as 
well  as  in  equity,  and  this  notwithstanding 
it  was  held  that  "the  statute  definitely  fixes 
the  proportion  of  each  debt  or  claims  for 
which  the  stockholder  is  liable."  As  the 
'  laws  of  Arkansas  were  in  force  in  the  Indian 
Territory  at  the  time  the  obligation  herein 
was  Incurred  and  this  suit  commenced,  the 
decisions  of  the  Supreme  Court  of  that  state, 
although  rendered  after  said  laws  were  put 
in  force  in  said  territory,  are  entitled  to 
great  weight  The  case  of  Cook  et  al.  v.  Car- 
penter et  al.,  212  Pa.  169,  61  Aa  799,  1  L. 


R.  A.  (N.  S.)  900,  108  Am.  St  Rep.  854,  was 
a  suit  in  equity  by  Cook  as  assignee  of  an 
insolvent  corporation  against  various  stock- 
holders to  recover  unpaid  subscripOonB  to 
the  capital  stock.  As  in  this  case,  the  Juris- 
diction of  a  court  of  equity  to  determine  such 
a  cause  was  raised.  Mr.  Chief  Justice  Mitch- 
ell, who  delivered  the  opinion  of  the  court, 
in  discussing  this  proposition,  says:  "The 
preliminary  question  is  the  Jurisdiction  lu 
equity.  Appellants  insist  that  there  is  a 
plain,  full,  and  adequate  remedy  at  law  by 
suits  against  the  several  stockholders  defend- 
ant, where  each  can  defend  upon  bis  own 
case,  untrammeled  by  differences  of  fact  in 
the  others.  That  there  is  a  remedy  at  law 
by  separate  actions  against  the  respondents 
Is  undeniable;  but  is  it  a  full  and  adequate 
remedy  In  the  sense  that  it  bars  the  Juris- 
diction of  equity?  The  subject  of  the  con- 
troversy is  the  collection  and  administration 
of  corporate  assets  as  a  trust  fund  for  the 
benefit  of  corporate  creditors.  Both  the  con- 
trol of  corporate  matters  and  trust  funds  are 
in  general  the  subject  of  equitable  Jurisdic- 
tion. As  was  said  In  Lane's  Appeal,  105  Pa. 
49,  65  (51  Am.  Rep.  166):  'When  Insolvency 
and  exhaustion  of  assets  (of  corporations) 
exist,  the  unpaid  capital  Is  not  available  to 
any  one  creditor  in  satisfaction  of  his  debt, 
because  to  them  the  whole  amount  of  the  un- 
paid capital  is  a  trust  fund,  which  does  not 
belong  to  the  corporation,  but  to  the  whole 
body  of  Its  creditors.  Hence,  whether  the 
proceeding  originates  in  the  name  of  one  or 
of  several  or  of  all  the  CTedltors,  the  result 
is  the  same  in  each.  The  capital,  when  re- 
covered, inures  to  the  benefit  of  all.  and 
must  be  distributed  among  all  ratably.*  This 
result  as  to  collection,  and  still  more  forcibly 
as  to  distribution,  is  not  necessarily  practica- 
ble, except  in  equity.  A  bill  may  be  filed,  as 
in  this  case,  by  assignees  representing  the 
corporation  for  the  benefit  of  creditors,  or, 
as  in  Lane's  Appeal,  supra,  by  creditors,  in 
their  own  names  in  behalf  of  themselves  and 
others.  In  the  latter  case  an  action  at  law 
would  present  insuperable  difficulties,  and 
yet  the  substantial  controversy  is  the  same, 
and  the  mere  difference  In  the  nominal  com- 
plainant should  not  oust  in  one  case  the  Ju- 
risdiction that  must  be  sustained  in  the  other. 
It  is  earnestly  argued  by  appellants  that  in 
all  the  cases  where  a  bill  has  been  sustained 
an  accounting  was  part  of  the  relief  sought, 
and  that  equitable  Jurisdiction  attached  on 
this  ground  alone,  while  in  the  present  case 
no  accounting  is  asked,  as  the  bill  avers  tluit 
the  whole  unpaid  subscription  will  be  insuffi- 
cient to  pay  the  debts.  It  is  true  that  the 
necessity  for  an  account  is  a  large  and  in- 
fiuentlttl  element  iu  equitable  relief ;  but  we 
do  not  find  it  said  in  any  of  the  cases  that 
its  presence  or  absence  is  the  conclusive  Ju- 
risdictional fact.  In  the  present  case  the 
bill  sets  up  facts  that  avoid  the  necessity  for 
an  accounting  and  an  assessment  But  sup- 
pose the  answer  bad  denied  the  averments. 
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and  thns  made  the  necessity  of  an  account- 
ing and  assessment  an  Issue.  Tbat  would  at 
once  have  made  the  case  one  cognizable  In 
equity.  Citizens'  &  M.  SaT.  Bank  &  T.  Co. 
V.  GUlesple,  115  Pa.  564,  9  Atl.  73,  was  an 
action  at  law  In  which  such  necessity  was 
part  of  the  issue,  and  the  case  had  to  be 
sent  to  a  new  trial  for  the  reception  of  in- 
competent evidence  on  tbat  point  Whether 
all  the  unpaid  capital  is  required  for  pay- 
ment of  debts,  or  only  part,  and,  if  so,  how 
much,  are  matters  of  Judgment  on  the  evi- 
dence, and  different  Juries  are  likely  to  dif- 
fer in  their  conclusions.  The  result  would 
be  that  in  numerous  suits  by  the  assignees 
some  stockholders  defendant  might  have  to 
pay  their  subscriptions  in  full  while  some 
paid  only  part,  and  others  perhaps  nothing  at 
all.  This  would  be  incurring  certain  incon- 
venience and  quite  probable  injustice,  where 
the  relief  should  not  only  be  certain,  but 
uniform.  As  was  well  said  by  the  le&rned 
Judge  before:  'There  are  more  than  40  de- 
fendants. Most  of  them  live  within  the  Juris- 
diction, some  do  not;  and  it  is  quite  conceiv- 
able that  there  might  be  hundreds  living 
without  Jurisdiction,  and  reachable  by  our 
process  of  law.  The  question  involved  in  all 
the  cases  Is  substantially  the  same,  namely: 
Ought  the  corporation  to  collect  in  its  unpaid 
capital?  It  is  a  pure  question  of  law,  and 
may  be  decided  once  for  all  in  one  suit  as 
well  as  in  a  thousand.  If  the  balance  should 
not  be  collected  from  all,  then  It  ought  not 
to  be  collected  from  any.  If,  on  the  other 
hand,  it  should  be  collected,  then  none  should 
escape.*  In  the  absence  of  chancery  powers 
in  our  courts,  equitable  relief  was  afforded 
wherever  practicable  In  common-law  forms. 
When  later  the  Legislature  granted  equitable 
powers,  it  was  held  that,  if  the  subject  of  a 
bill  was  one  within  the  proper  and  establish- 
ed Jurisdiction  of  chancery,  the  invention  of 
a  new  remedy  in  common-law  form,  or  the 
extension  of  an  old  one,  would  not  neces- 
sarily oust  the  equitable  Jurisdiction.  Wes- 
ley Church  v.  Moore,  10  Pa.  273.  The  ques- 
tion of  such  cases  turns  on  the  co^ipleteness, 
adequacy,  and  convenience  of  the  remedy  at 
law,  and  our  decisions  have  been  liberal  in 
the  consideration  of  all  these  elements. 
Kirkpatrick  v.  McDonald,  11  Pa.  387;  Bier- 
bower's  Appeal,  107  Pa.  14;  Brush  Electric 
Co.'s  Appeal,  114  Pa.  374,  7  Atl.  794;  Jobu- 
Bton  V.  Price,  172  Pa.  427,  33  Atl.  688 :  Gray 
y.  Citizens'  Gas  Co.,  206  Pa.  303,  55  Atl.  988. 
In  the  last  case  it  was  said  by  our  Brother 
Dean:  'The  question  raised  in  this  case  is 
not, alone  whether  plaintiff  has  a  remedy  at 
law,  for  that  remedy  it  clearly  has;  but 
whether,  in  view  of  the  facts,  it  Is  an  ade- 
quate one.  It  may  be  conceded  tbat  the  time 
Is  not  very  remote  in  our  Judicial  history 
when  a  wronged  party  sought  the  interven- 
tion of  equity,  and  he  could  be  truthfully 
met  by  the  reply,  "lou  have  a  remedy  at  law 
112P.-62 


in  an  action  for  damages."  Such  reply  would 
have  been  the  end  of  bis  bill.  He  would  have 
been  turned  out  of  court  for  waut  of  Juris- 
diction. But  this  answer  is  no  longer  conclu- 
sive as  to  the  Jurisdiction.  Courts  now  go 
further,  and  inquire  whether  under  the  facts 
the  remedy  at  law  is  not  vexatlously  incon- 
venient, and  whether  It  is  so  proximately 
certain  as  to  be  adequate  to  right  the  wrong 
complained  of.'  Testing  by  this  standard  the 
numerous  actions  that  would  be  required  at 
law,  and  comparing  that  remedy  with  the  su- 
perior certainty,  uniformity,  and  convenience 
of  the  present  bill,  we  have  no  hesitation  in 
holding  tbat  it  is  a  proper  case  for  equitable 
Jurisdiction."  In  Hayden  v.  Thompson,  71 
Fed.  60,  17  C.  C.  A.  592,  the  right  of  a  re- 
ceiver of  an  Insolvent  national  bank  to  main- 
tain a  bill  in  equity  against  the  shareholders 
of  the  bank  collectively  to  recover  dividends 
which  had  been  paid  in  violation  of  the  na- 
tional banking  laws  are  upheld.  The  right  to 
sue  in  equity  was  maintained  on  the  ground 
of  avoiding  a  multiplicity  of  actions;  also, 
on  the  grounds  that  the  suit  was  one  to  re- 
dress a  fraud  and  breaches  of  trust;  and 
generally  because  the  remedy  at  law  was  in- 
adequate. The  doctrine  is  well  settled  In  the 
federal  courts  that  in  those  cases  where  the 
right  of  a  court  of  equity  to  afford  redress 
for  wrongful  acts  depends  upon  the  inad- 
equacy of  the  legal  remedy,  courts  of  equity 
may  exercise  Jurisdiction  unless  the  legal 
remedy  is  as  plain,  practical,  and  e£Bclent  to 
the  ends  of  Justice  and  Its  prompt  administra- 
tion as  the  remedy  in  equity.  In  determining 
whether  a  suitor  should  be  permitted  to  sue 
In  equity,  the  federal  courts  have  always  at- 
tached much  importance  to  the  fact  that  the 
remedy  in  the  latter  forum,  as  compared  with 
the  remedy  at  law,  will  save  time  and  ex- 
pense and  a  multiplicity  of  suits,  and  settle 
finally  the  rights  of  all  concerned  in  one  liti- 
gation. Cockrlll  V.  Cooper  et  al.,  86  Fed.  7, 
29  O.  O.  A.  529;  Boyce's  Ex'ra  v.  Grundy,  3 
Pet  210,  7  L.  Ed.  655;  Oelrichs  v.  Spain, 
15  Wall.  211,  21  L.  Ed.  43 ;  Preteca  y.  Land 
Co.,  50  Fed.  674.  1  C.  C.  A.  607.  If  the  fore- 
going principles  are  applied  to  the  case  at 
bar,  we  think  It  may  be  safely  asserted  that 
the  receiver  is  entitled  to  invoke  the  remedial 
powers  and  processes  of  a  court  of  equity  to 
redress  the  wrongs  of  which  he  complains. 

All  the  other -errors  assigned  by  counsel 
for  plaintiffs  in  error  binge  upon  the  rul- 
ing of  the  court  upon  the  foregoing,  except 
the  assignment  that  the  Judgment  is  not  sup- 
ported by  the  evidence.  We  have  examined 
the  record  very  carefully,  and  are  of  the 
opinion  that  there  was  sufficient  competent 
evidence  introduced  at  the  trial  to  support 
the  findings  of  the  court  below.  The  Judg- 
ment of  the  court  below  is  affirmed. 

DUNN,  C.  J.,  and  WILLIAMS,  HATES, 
and  TURNER,  JJ.,  concur. 
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BALES  V.  McCONNELL  et  al. 

(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Syllahu*  by  the  Court.) 

Masteb  and  Servant  {|  247*)— Injtjbies  to 

Servant— Pboximate  Cause. 

Where  an  employ^  while  working  close  to  a 
horse  power  corn  sheller  slipped  from  a  wagon, 
and,  upon  striking  the  ground,  threw  out  his 
hand  to  steady  himself,  and  was  injured  by  the 
hand  coming  in  contact  with  certain  moving 
cogs  in  the  -machine  negligently  left  unguarded, 
held,  that  the  unguarded  cogs  was  the  proximate 
cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $$  795-«00;  Dec.  Dig.  § 
247.*] 

Error  from  District  Court,  Grant  County; 
W.  M.  Bowles,  Judge. 

Action  by  D.  B.  Bales  against  Gault  Mc- 
Connell  and  others.  Judgment  of  dismissal, 
and  plaintiff  brings  «rror.  Reversed  and  re- 
manded. 

Sam  P.  Ridings  and  C.  E.  Elliott,  for  plain- 
tiff in  error.  F.  0.  Walling  and  Parker  & 
Simons,  for  defendants  in  error. 

TURNER,  J.  On  February  20,  1908,  D.  B. 
Bales,  plaintiff  In  error,  as  plaintiff,  sued 
Gault  McConnell,  George  McConnell,  and  Os- 
car McConnell,  defendants  In  error.  In  the 
district  court  of  Grant  county  in  damages 
for  personal  Injuries.  The  amended  peti- 
tion substantially  states  that  on  February  26, 
1906,  defendants  owned  and  operated  a  horse 
power  corn  sheller  on  the  farm  of  Mrs.  Do- 
Ian,  In  Grant  county,  then  territory  of  Okla- 
homa, and  were  then  and  there  shelling  her 
com  at  so  much  per  bushel ;  that  plaintiff 
was  then  and  there  employed  by  Mrs.  Dolan, 
with  the  consent  of  defendants,  "to  work  In 
and  about  suld  machine  and  handle  the  com 
before  and  after  the  same  was  shelled" ;  that 
on  said  day  while  so  employed  "defendants 
carelessly  and  negligently  took  and  removed 
from  over  and  around  certain  wheels  con- 
nected by  cogs  and  operating  together,  the 
protector  and  shield  from  over  and  around 
said  wheels,  which  was  so  placed  when  said 
machine  was  manufactured  over  and  around 
them  to  protect  persons  coming  in  contact 
with  the  said  machine  from  being  injured  by 
the  said  cogs  and  wheels";  that  "plaintiff 
was  familiar  with  said  machine  and  other 
machines  of  the  same  make  and  style,  and 
knew  that  said  wheels  and  cogs  on  said  ma- 
chine were  constructed  with  the  shield  over 
and  around  them  to  protect  persons  as  above 
stated,  and  that  plaintiff  while  so  working 
In  and  around  said  machine,  as  above  stated, 
after  the  said  defendants  bad  so  removed 
said  shield  and  protector,  and  without  any 
knowledge  on  his  part  that  tbe  said  shield 
and  protector  had  been  so  removed,  and  with- 
out any  knowledge  on  bis  part  that  the  said 
defendants  were  operating  said  machine 
without  said  shield  or  protector,  and  without 


any  negligence  on  bis  part,  slipped  down  and 
from  a  wagon  standing  by  and  near  said  ma- 
chine, and  by  and  near  said  cogwheels,  which 
said  wagon  was  being  loaded  with  grain 
shelled  by  said  machine,  and  upon  alighting 
on  the  ground  near  said  machine  and  near 
said  cogwheels,  and  supposing  that  said 
shield  and  protector  was  over,  upon,  and 
around  said  cogwheels,  said  plaintiff  reached 
out  bis  band  to  place  the  same  upon  said 
machine  In  order  to  steady  himself.  And 
from  tbe  fact  that  the  said  shields  and  pro- 
tector had  been  removed  from  over  and 
around  said  cogwheels,  as  above  stated,  and 
said  machine  was  being  carelessly  and  negli- 
gently operated  by  the  said  defendants  with- 
out said  shield  and  protector,  the  said  band 
of  the  plaintiff,  which  he  had  so  placed  upon 
said  machine,  as  above  stated,  tbe  same  be- 
ing his  left  hand,  was  caught  in  said  cog- 
wheels ;  and  tbe  said  band  was  torn,  crash- 
ed, and  mangled;  ••  •  •"  that  defend- 
ants knew  that  divers  persons  were  working 
around  said  machine  near  said  cogs,  and  that 
It  was  necessary  for  tbe  protection  of  plain- 
tiff and  other  such  persons  to  have  said 
shield  In  use  on  said  machine;  that  the  in- 
Jury  was  caused  on  account  of  the  careless 
and  negligent  manner  In  which  defendants 
were  operating  said  machine  without  tbe 
use  of  said  safety  device,  and  that  owing  to 
their  negligence,  as  stated,  be  was  damaged 
in  the  sum  of  $10,000,  for  which  be  prayed 
judgment 

To  tbe  amended  petition  defendants  $1- 
ed  separate  general  demurrers,  which  were 
sustained,  and,  plaintiff  refusing  to  plead  fur- 
ther. Judgment  was  rendered  and  entered 
dismissing  bis  cause.  He  brings  the  case 
here.  In  support  of  their  demurrers  defend- 
ants contend  that  their  negligence  in  failing 
to  use  tbe  safety  device  was  not  the  proxi- 
mate cause  of  tbe  Injury.  They  say:  "At  the 
most,  it  can  only  be  said  that  the  exposed 
cogwheels  gave  rise  to  the  condition  which 
made  the  accident  possible,  and  which  was  In 
fact  caused  by  the  slipping  and  falling  of 
the  plaintiff  from  the  wagon  standing  by. 
A  simple  test  to  determine  the  rule  of  lia- 
bility In  this  case  Is  this:  If  the  plaintiff 
had  not  slipped  and  fallen  from  the  wagon, 
would  the  accident  have  occurred?  The  an- 
swer Is  necessarily,  'No.'  Without  his  slip- 
ping from  tbe  wagon  it  could  not  have  oc- 
curred, and  hence  that  was  the  efl9clent  and 
proximate  cause  of  the  accident."  The  court 
in  effect,  so  held.  The  court  erred.  That 
which  caused  plaintiff  to  slip  from'  the  wagon 
was  the  cause  of  his  fall,  but  the  negligently 
unguarded  cogs  was  the  proximate  cause  of 
his  injury.  In  Postal  Tel.,  etc.,  Co.  v.  Zopfl, 
93  Tenn.  369,  24  S.  W.  033,  as  to  proximate 
cause,  the  court  said:  "A  familiar  illustra- 
tion is  the  fall  of  a  person  upon  an  ice-cover- 
ed pavement  into  an  open  cellar.  In  such 
case  the  ice  is  the  cause  of  the  fall,  but  the 


•For  otber  cose*  lee  same  topic  and  section  NUMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Serlei  t  Rep'r  lodUM 
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open  cellar  may  cause  an  Injury  whlcb,  but 
for  It,  would  not  have  occurred."  In  Postal 
Tel.,  etc.,  Go.  t.  Zopfl,  supra,  plaintiff  sought 
to  recover  damages  for  personal  Injuries  sus- 
tained by  his  minor  daughter  at  the  bands 
of  the  defendant  company,  alleging  loss  of 
ber  services.  The  facts  substantially  were 
that  defendant  bad  negligently  left  a  tele- 
grapb'pole  lying  between  the  platform  and 
the  first  stepping  stone  leading  from  his 
front  gate  to  the  pike ;  that  bis  little  daugh- 
ter on  her  way  borne  from  school  on  a  rainy 
day  in  stepping  over  the  pole  to  pass  In  at 
the  gate  stepped  upon  the  platform,  slipped, 
lost  her  balance,  fell  upon  the  pole,  and  was 
Injured.  On  the  question  of  proximate  cause 
the  court  charged  the  jury,  concerning  which 
the  Supreme  Court  said:  "We  think  there 
Is  no  error  in  the  charge  thus  given,  and 
the  trial  judge  drew  a  proper  distinction  be- 
tween the  cause  of  the  fall  and  the  proxi- 
mate cause  of  the  Injury.  This  Is  well  Il- 
lustrated In  the  case  of  Demlng  v.  Cotton 
Compress  Co.,  00  Tenn.  353  [17  S.  W.  89,  IS 
I>.  R.  A.  518]."  And  affirmed  the  judgment 
of  the  trial  court. 

This  case  Is  cited  and  followed  In  Ander- 
son v.  Miller,  96  Tenn.  35,  33  S.  W.  615,  31 
L.  R.  A.  604,  54  Am.  St  Rep.  812,  concerning 
which  the  court  said:  "In  Postal  Tel.  Co.  v. 
Zopfl,  93  Tenn.  374  [24  S.  W.  633],  the  same 
distinction  Is  illustrated  where  the  fall  of  a 
young  girl  was  caused  by  the  slippery  condi- 
tion of  a  walkway,  but  the  Injury  proximate- 
ly resulted  from  the  telegraph  company  neg- 
ligently leaving  Its  pole  where  she  fell  upon 
it,  and  received  an  Injury  which  would  not 
have  resulted  but  for  the  presence  of  the 
pole,  even  though  she  had  fallen.  In  that 
cause  a  hypothetical  case  Is  put  to  further 
Illustrate  the  distinction  of  a  person  falling 
upon  an  ice-covered  pavement  Into  an  open 
cellar.  In  such  case  the  ice  Is  the  cause  of 
the  fall,  but  the  open  cellar  may  cause  an 
Injury  which,  but  for  It,  would  not  have  oc- 
curred." Rosenbaum  v.  Shoffner,  98  Tenn. 
624,  40  S.  W.  108C,  was  a  suit  In  damages 
for  the  death  of  plaintiff's  husband.  The 
material  facts  were  that  deceased,  Daniel  P. 
Shoffner,  went  Into  the  storehouse  of  defend- 
ant in  Memphis  for  the  purpose,  among  oth- 
ers, of  buying  a  stove.  To  ascertain  the 
quantity  of  pipe  that  would  be  required  to 
set  It  up,  he  looked  at  the  wall  to  estimate 
the  distance,  and,  while  so  doing  and  walk- 
ing backwards,  be  stumbled  and  fell  Into  an 
elevator  shaft  negligently  left  unguarded  by 
the  proprietor  of  the  store,  and  sustained 
Injuries  from  which  he  died.  There  was  an 
exception  to  the  following  charge:  "If  you 
find  these  facts,  then  you  are  instructed  that 
the  proximate  cause  of  the  Injury  and  death 
of  tbe  deceased  was  the  negligence  (If  such 
you  find)  of  the  defendant  In  failing  to 
guard  said  elevator  shaft  or  opening  Into 
which  the  deceased,  Shoffner,  fell,  and  not 
the  fall  caused  by' stumbling  over  said  plat- 
form, your  verdict  should  be  for  the  plain- 


tiff," which  tbe  court  in  sustaining  said: 
"This,  we  think.  Is  a  correct  exposition  of 
the  law.  The  stumbling  on  the  platform 
was  tbe  cause  of  tbe  fall,  but  it  might  not 
have  been  injurious  but  for  tbe  open  elevator 
shaft,  and  if  that  was  negligently  left  open, 
and  In  consequence  the  deceased  was  killed, 
the  defendant  would  be  liable.  Postal  Tele- 
graph Co.  V.  Zopfl,  93  Tenn.  372-375  [24  S. 
W.  033];  Anderson  v.  Miller,  96  Tenn.  45 
[33  S.  W.  615,  31  L.  R.  A.  604,  54  Am.  St. 
Rep.  812]." 

In  City  of  Crawfordsvllle  v.  Smith,  79 
Ind.  308,  41  Am.  Rep.  612,  the  material  facts 
were  that  one  of  the  streets  of  the  city 
ran  to  the  brink  of  an  excavation  25  feet 
deep,  on  each  side  of  which  was  College 
street  graded  and  graveled  and  open  to  trav- 
el within  a  yard  of  the  steep  banks  of  the 
cut;  that  the  city  had  negligently  suffered 
It  to  remain  open' and  unguarded;  that  on 
the  night  of  tbe  accident  while  plaintiff  was 
driving  along  College  street  using  due  care, 
his  horse  took  fright,  wheeled  around,  threw 
him  from  the  buggy,  ran  away  and  Into  tbe 
excavation,  and  Was  killed.  The  contention 
was  there,  as  here,  that  tbe  action  could 
not  be  maintained  because  tbe  negligence  in 
leaving  the  excavation  unguarded  was  not 
the  proximate  cause  of  the  Injury  complain- 
ed of,  but  the  court  held  not  so,  and  affirm- 
ed the  Judgment  of  the  lower  court  In  favor 
of  plaintiff. 

In  Campbell  v.  City  of  Stillwater,  32  Minn. 
308,  20  N.  W.  320,  50  Am.  Rep.  567,  the  ma- 
terial allegations  of  the  complaint  were  that 
tbe  railroad  company,  with  the  consent  and 
permission  of  tbe  defendant  city,  had  Its 
track  and  operated  Its  railroad  along  the 
side  of  and  In  places  lengthwise  upon  one 
of  the  streets  of  the  city ;  that  owing  to  Its 
construction  -it  was  a  dangerous  place  for 
a  horse  with  a  carriage  to  go  upon;  that  it 
was '  without  fence  or  barrier  between  tbe 
part  of  the  street  occupied  by  tbe  track  and 
tbe  part  not  so  occupied  to  prevent  horses 
running  upon  it ;  that  as  plaintiff  in  bis  bug- 
gy was  driving  bis  horse  along  the  street 
near  said  part  of  tbe  track  bis  horse  sudden- 
ly frightened  by  a  car  moving  along  tbe 
track,  and,  notwithstanding  plaintiff's  efforts 
to  prevent  him,  ran  upon  the  track  where  it 
was  laid  on  and  along  the  street,  overturned 
the  buggy,  and  Injured  plaintiff.  One  of  the 
grounds  of  demurrer  which  was  sustained 
was  that  the  frightening  of  tbe  horse  by  tbe 
moving  car,  and  not  the  negligence  of  tbe 
city  to  properly  guard  the  street,  was  the 
proximate  cause  of  the  Injury,  but  tbe  court 
held  not  so,  and  reversed  the  trial  court  To 
tbe  same  effect,  see  Hey  v.  Philadelphia,  81 
Pa.  44,  22  Am.  Rep.  733;  Baldwin  v.  Green- 
woods Turnpike  Co.,  40  Conn.  238,  16  Am. 
Rep.  33;  City  of  Atlanta  v.  Wilson,  59  Qa. 
544,  27  Am.  Rep  396. 

We  are "  therefore  of  opinion  that  when 
plaintiff  slipped  from  the  wagon,  and,  upon 
striking  the  ground,  threw  out  his  hand  to 


Digitized  by 


v^oogle 


980 


112  PACIFIC  REPORTER 


(Okl. 


steady  himself,  if  the  cogs  had  been  covered, 
he  would  not  have  been  Injured ;  that,  as 
they  were  negligently  left  uncovered,  he  was 
Injured,  and  hence  such  negligence  was  the 
proximate  cause  of  the  injury. 

The  cause  Is  accordingly  reversed  and  re- 
manded.   All  the  Justices  concur. 


(27  Okl.  424) 

St  liOUIS  &  S.  F.  R.  CO.  T.  STATE  et  al. 
^Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Hyllabiu  by  the  Court.) 

Raiuioads  ({  225*)— Railboao  CoioiissioR 

— Powers — SwrrcHES. 

It  is  beyond  the  police  power  of  a  state 
to  compel  a  railway  company  to  put  in  switches 
at  its  own  expense  on  the  application  of  the 
owners  of  any  elevator  erected  within  a  specitit-d 
limit,  and  section  18  of  article  0  of  the  Consti- 
tution dues  not  attempt  to  confer  such  power 
upon  the  Corporation  Commission. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  {  225.*] 

Appeal  from  State  Corporation  Commis- 
sion. 

Proceedings  by  the  St  Louis  &  San  Fran- 
cisco Railroad  Company  against  the  State  of 
Oklahoma  and  Charles  Cottar  to  review  an 
order  of  the  Corporation  Commission.  Judg- 
ment for  defendants,  and  the  railroad  com- 
Itany  appeals.    Reversed. 

W.  F.  Evans,  E.  T.  Miller,  and  R.  A.  Klein- 
schmldt,  for  plaintiff  in  error.  Geo.  A.  Hen- 
sbaw,  Asst  Atty.  Gen.,  for  defendants  in 
error. 

KANE,  J.  This  proceeding  was  commenc- 
ed to  review  an  order  of  the  Corporation 
Commission  requiring  the  plaintiff  in  error 
to  extend  track  privileges  to  the  complain- 
ant elevator  situated  on  the  right  of  way  of 
the  railway  company.  The  Corporation  Com- 
mission based  its  order  upon  the  -finding  that 
the  complainant  was  discriminated  against 
by  the  railway  company  in  not  being  grant- 
ed the  same  privileges  on  the  right  of  way 
of  the  company  adjoining  its  switch  track  as 
were  granted  to  certain  other  elevators  al- 
ready located  thereon,  and  the  purpose  of 
the  order  was  to  put  the  parties  upon  an 
equal  footing.  The  order  required  the  rail- 
way company  to  pay  for  extending  switch 
facilities  to  the  complainant's  elevator,  with 
the  exception  that  the  complainant  was  to 
pay  for  the  cross-ties  and  grading. 

It  is  claimed  by  counsel  for  the  Corpora- 
tion Commission  that  the  authority  to  make 
such  an  order  is  conferred  upon  the  commis- 
sion by  section  18,  art  9,  of  the  Constitu- 
tion, governing  unjust  or  unreasonable  dls- 
]:rlmination.  In  C,  R.  I.  &  P.  Ry.  Co.  ▼.  State 
et  al.,  23  Okl.  04,  99  Pac.  901,  this  court  had 
occasion  to  examine  a  question  similar  to 
the  one  presented  by  the  record  in  the  tn- 
Rtant  case.     In   that  case  the  complainant 


sought  to  require  the  railway  company  to 
build  a  side  track  to  Its  place  of  business, 
after  being  refused  a  location  upon  its  right 
of  way  in  order  to  give  it  equal  facilities 
with  others  engaged  in  said  business,  who 
were  permitted  by  the  railway  company  to 
use  the  right  of  way.  It  was  held  that  "the 
fact  tltat  a  railroad  permitted  the  location 
of  an  elevator,  maintained  by  a  private  cor- 
poration, on  the  industrial  track  on  the  right 
of  way,  does  not  render  its  refusal  to  con- 
struct, at  its  own  expense,  a  side  track  to  a 
competing  elevator,  located  off  the  right  of 
way,  an  unlawful  discrimination,  within 
Const  art  9,  }  18."  The  foregoing  case  was 
followed  in  A.,  T.  ft  8.  F.  Ry.  Co.  v.  State 
et  al.,  24  Okl.  616,  IM  Pac  90a  Since  band- 
ing down  the  opinions  in  those  cases  the 
Supreme  Court  of  the  United  States,  in  .Mo. 
Pac.  Ry.  Co.  v.  State  of  Nebraska,  217  U.  S. 
196,  30  Sup.  Gt  461,  54  L.  Ed.  727.  has  pass- 
ed upon  the  power  of  the  state  of  Nebraska 
to  compel  a  railroad  company  to  put  in 
switches  at  its  own  expense  on' the  applica- 
tion of  ownera  of  elevatoro  erected  within 
a  specified  limit  under  a  statute  which  by  its 
terms  required  them  to  do  so.  In  that  case 
it  was  held:  "It  is  beyond  the  police  power 
of  a  state  to  compel  a  railroad  company  to 
put  in  switches  at  its  own  expense  on  the 
application  of  the  owners  of  any  elevator 
erected  within  a  specified  limit  It  amounts 
to  deprivation  of  property  without  due  pro- 
cess of  law;  and  so  held  as  to  the  applica- 
tions for  such  switches  made  by  efevator 
companies  in  these  cases  under  the  statnte 
of  Nebraska  requiring  such  swllch  connec- 
tions." 

The  question  involved  in  the  instant  case 
has  been  passed  upon  several  times  by  this 
court,  and  now  that  its  decision  thereon  has 
been  followed  by  the  Supreme  Court  of  the 
United  States,  we  trust  that  the  Corpora- 
tion Commission  will  no  longer  consider  it 
an  open  one,  and  will  follow  the  rale  laid 
down  in  the  foregoing  cases  In  cases  of  that 
class  that  may  hereafter  come  before  it. 

The  order  of  the  Corporation  Commission 
is  reveraed. 

DUNN,  O.  J.,  and  WILLIAMS,  HATES, 
and  TURNER,  J  J.,  concur. 


(27  OM.  4U) 
J.  I.  CASE  THRESHING  MACH.  CO.  v. 

GATES,  Sheriff. 

(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(SuUahus  by  the  Court.) 

1.  Taxation  (S  511*)  — Persons  Leabi,!  — 
Tbansfeb  of  Pebsonai,tt  Befobb  Patmbrt 
o»  Tax. 

(a)  Under  the  laws  in  force  in  the  territory 
of  Oklahoma  (section  6920,  Wilson's  Rev.  ft 
Ann.  St.  1903).  if  any  person  in  said  territory, 
after  his  personal  property  was  assessed  and 
before  the  tax   thereon   was  paid,   should   sell 


•For  other  cases  see  same  topic  and  secUon  NUMBER  In  Deo.  Dig.  ft  Am.  Die.  Key  No.  Series  ft  Rep'r  Indexes 
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all  of  the  same  to  any  party  and  not  retain 
sufficient  to  pay  the  tai  thereon,  the  tax  for 
that  year  was  a  lien  on  such  property,  (b)  Al- 
tbougb  the  party  to  whom  sucii  personalty  was 
sold  had  a  mortgage  lien  thereon,  yet  if  he  did 
not  acquire  title  thereto  by  virtue  of  a  fore- 
closure of  said  lien,  but  by  a  volantary  sale 
made  by  the  mortgagor  to  the  mortgagee  in 
satisfaction  of  said  mortgage  indebtedness,  un- 
der section  5920,  supra,  a  tax  lien  was  fas- 
tened on  said  property  tor  the  unpaid  tax  for 
sucb  year. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  947-949;   Dec.  Dig.  {  611.*] 

(Additional  Byllabus  by  Editorial  Staff.) 
2.  Appeal  and   Ebhob   (i   1011*) — Review— 

FiNDIROB. 

Where  the  evidence  is  oral  and  conflicting 
and  the  court's  finding  of  facts  is  general,  it  is 
a  finding  of  every  special  thing  necessary  to 
sustain  the  general  finding,  and  is  conclusive 
upon  the  appellate  court  upon  all  doubtful  and 
disputed  questions  of  fact,  having  the  same 
force  as  such  a  finding  by  a  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  3983-39S9;  Dec  Dig.  { 
1011.*] 

Srror  from  District  Court,  Woods  County; 
John  Li.  Pancoast,  Judge. 

Replevin  by  the  J.  I.  Case  Threshing  Ma- 
chine Company  agnlnst  D.  C.  Oates,  Sheriff. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Robbects  &  Curran,  for  plaintiff  In  error. 
Claud  McCrory  and  W.  M.  Blckel,  for  de- 
fendant in  error. 

WILJ.IAMS,  J.  In  May,  1904,  and  prior 
thereto,  the  plaintiff  In  error  held  a  chattel 
mortgage  on  certain  chattels  given  by  the 
mortgagor  for  the  purchase  price  of  part  of 
said  chattels,  said  mortgage  covering  other 
property  of  the  mortgagor.  During  said 
month  the  mortgagor  delivered  the  property 
covered  by  the  mortgage  to  plaintiff  in  error 
In  settlement  of  the  Indebtedness  secured  by 
Bald  mortgage.  In  June,  1904,  two  tax  war- 
rants were  Issued  against  mortgagor,  one  be- 
ing for  the  last  half  of  the  personal  tax  of 
1903  in  the  sum  of  114.18  and  the  other  for 
the  personal  tax  against  mortgagor  for  1904 
In  the  sum  of  $20.83.  Said  tax  warrants 
were  delivered  to  the  sheriff,  who  In  June, 
1904,  levied  said  warrants  and  took  posses- 
sion of  said  property,  and  was  about  to  ad- 
rertise  and  sril  the  same  when  the  plaintiff 
In  error  commenced  its  action  in  replevin  to 
recover  said  property.  As  to  whether  the 
mortgagor  bad  other  property  than  that  in 
controversy  at  the  time  be  delivered  It  to.  the 
mortgagee,  that  was  a  controverted  fact  on 
the  trial,  and  under  the  general  verdict  such 
fact  was  found  In  favor  of  the  defendant  in 
error.  Section  5920,  Wilson's  Rev.  &  Ann. 
St.  1903,  provides:  "it.  any  person  in  this 
territory,  after  his  personal  property  is  as- 
sessed and  before  the  tax  thereon  Is  paid, 
shall  sell  all  of  the  same  to  any  one  person, 
and  not  retain  sufficient  to  pay  the  taxes 
thereon,  the  tax  for  that  year  oliull  be  a  lien 


thereon,  or  If  sncb  property  ts  about  to  be 
sold  at  auction,  or  about  to  be  sold  at  cost, 
then  in  either  of  sucb  events  the  tax  thereon 
shall  at  once  become  due  and  payable,  and 
the  county  treasurer  shall  at  once  Issue  a 
tax  warrant  for  the  collection  thereof,  and 
the  sheriff  shall  forthwith  collect  it  as  in 
other  cases.  The  one  owing  such  tax  shall 
be  civilly  liable  to  any  purchaser  of  ,such 
property  for  any  tax  he  owes  thereon,  but 
the  property  so  purchased  shall  be  liable  in 
tl^e  hands  of  the  purchasers  for  sncb  tax: 
Provided,  however,  if  the  property  be  sold 
In  the  ordinary  course  of  retail  trade.  It  shall 
not  be  80  liable  In  the  bands  of  the  purchas- 
ers." The  trial  was  had  in  the  lower  court 
without  the  Intervention  of  a  jury,  resulting 
In  a  general  flndlnR  In  favor  of  the  defend- 
ant in  error.  It  has  been  time  and  again 
held  by  this  court  that,  where  the  evidence 
was  oral  and  conflicting  and  the  finding  by 
the  court  Is  general,  sucb  a  finding  Is  a  find- 
ing of  every  special  thing  necessary  to  sus- 
tain the  general  finding,  and  that  such  find- 
ing is  conclusive  upon  the  appellate  court 
upon  all  doubtful  and  disputed  questions  of 
fact,  and  that  such  finding  made  by  a  court 
without  the  intervention  of  a  Jury  has  the 
same  force  and  effect  as  such  finding  by  a 
jury.  McCann  v.  McCann  et  al.,  24  C»l.  264, 
103  Pac.  694;  Seward  ▼.  CasIer  et  al.,  24 
Okl.  276,  103  Pac.  740. 

Under  the  laws  in  force  in  said  lurlsdlc- 
tlon,  the  title  to  mortgaged  personalty  re- 
mained in  the  mortgagor;  the  mortgagee  there- 
by having  a  lien  thereon.  The  plaintiff  in 
error  acquired  title  to  said  property  by  vir- 
tue of  a  voluntary  sale,  and  not  by  any  fore- 
clobure  of  said  mortgage  Hen.  The  language 
of  section  6020,  supra,  is  that  If  any  person 
after  bis  personal  property  is  assessed,  and 
before  the  tax  thereon  is  paid,  shall  sell  all 
of  the  same  to  any  person  and  not  retain 
sufficient  to  pay  the  taxes  thereon,  the  taxes 
for  that  year  shall  be  a  lien  thereon.  Under 
the  general  finding  of  the  lower  court,  there 
appears  to  be  no  reversible  error  in  the  rec- 
ord, and  the  Judgment  of  the  lower  court  is 
affirmed. 


(27  Okl.   405) 
NIKKEL  V.  CONAWAT. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 
(8vUttiu$  iy  the  Court.) 

Vendob  and  Pubcuaseb  (J  351*)— Faix-ubb 
TO  Pot  in  Possession— Measure  of  Dam- 
ages. 

In  a  suit  in  damages  by  a  vendee  against 
his  vendor  for  the  breach  of  a  parol  contract  to 
put  him  in  possession  of  land  purchased,  the 
measure  of  plaintiff's  damage  is  the  value  of 
the  use  of  the  land  for  the  time  the  vendor 
wrongfully  withheld  possession. 

[Ed.  Note.— For  other  cases,  see  Vwidor  and 
Purchaser,  Cent.  Dig.  {{  1047-1(»4;  Dec.  Dig. 
i  351.*] 
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Error  from  Custer  CouDty  Court;  A.  H. 
Latimer,  Judge. 

Action  by  C.  M.  Conaway  against  C.  J. 
Mkkel.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     ReTersed  and  remanded. 

Geo.  T.  Webster,  for  plaintiff  in  error.  J. 
W.  Lawter,  for  defendant  in  error. 

TURNER,  J.  In  March,  1008,  C.  W.  Cona- 
way, defendant  in  error,  sued  C.  J.  Nikkei, 
plaintiff  in  error,  before  a  Justice  of  tlie 
peace  in  Custer  county  in  damages,  and  in 
bis  bill  of  particulars  stated,  in  substance, 
that  said  Nikkei  on  November  13,  1007,  by 
warranty  deed,  conveyed  bim  a  certain  piece 
of  land  in  said  county,  subject  to  the  tenancy 
of  one  Jacotw,  whose  term  expired  January 
1st  thereafter;  tbat  at  the  time  of  the  execu- 
tion and  delivery  of  said  deed  defendant  in 
parol  obligated  himself  to  put  plaintiff  in 
possession  of  said  land  after  said  date,  but 
neglected  and  refused  to  do  so;  that  as  part 
payment  for  said  land  plaintiff  deeded  and 
gave  defendant  possession  of  a  certain  resi- 
dence in  Weatberford,  and  temporarily  se- 
cured a  vacant  bouse  in  the  neighborhood 
of  said  land,  and  moved  bis  personal  prop- 
erty thereto,  which,  by  reason  of  defendant's 
failure  to  (>ut  bim  in  possession  at  the  stipu- 
lated time,  plaintiff  was  compelled  to  move 
to  his  farm  In  Custer  county,  to  bis  damage 
1200.  After  answer  filed  there  was  Judg- 
ment for  plaintiff,  and  again  on  trial  anew  in 
the  county  court,  to  which  the  cause  was 
appealed,  there  was  Judgment  for  plaintiff 
for  $50  and  costs,  and  defendant  brings  the 
case  here. 

To  maintain  the  Issues  on  bis  part,  plain- 
tiff, after  proving  the  contract  and  its 
breach,  and  tbat  be  had  t>een  kept  out  of 
possession  from  January  1  to  February  1, 
1008,  over  objection,  was  permitted  to  prove 
as  bis  damage  that,  owing  to  defendant's 
failure  to  put  him  in  possession,  be  was  com- 
pelled to  move  twice  with  all  his  household 
goods,  and  the  cost  Incident  thereto.  This 
was  error,  and  defendant's  assignment  that 
the  Judgment  is  contrary  to  law  is  well  taken. 
Plaintiff's  measure  of  damage  was  the  value 
of  the  use  of  the  land  during  the  time  posses- 
sion thereof  was  wrongfully  withheld  from 
him  <Craggs  ▼.  Earls,  8  Okl.  462,  58  Pac. 
63T),  or,  in  other  words,  the  reasonable  rental 
value  of  the  land  for  that  time  (20  Am.  & 
Eng.  Enc.  Law,  703;  Patterson  v.  Hullngs,  10 
Pa.  506;  Hlbbard  v.  Smith,  17  B.  Mon.  [Ky.] 
53;  Brown  et  al.  v.  Grady,  16  Wyo.  151,  02 
Pac.  622;  Gilmore  v.  Hunt's  Adm'r,  68  Pa.  321; 
Parsons  v.  Lunsford  et  al.,  55  S.  W.  885,  21 
Ky.  Law  Rep.  1536). 

As  there  was  no  testimony  as  to  wliat  tbat 
was,  the  Judgment  of  the  trial  court  is  re- 
versed, and  the  cause  remanded.  AH  the 
Justices  concur. 


C7  Okl.  4CT) 
DUNCAN  T.  McALESTBR-CHOCFAW 
COAL  CO. 
(Supreme  Ooort  of  Oklahoma.    Nov.  16,  1010.) 

(SyllahMt  by  the  Comi.) 

Appeai.  akd  Ekbor  ({  077»)— Rbvibw— Dis- 
cretion  of  coubt  —  moiioh  fob  niw 
Tbial. 

This  court  will  not  reverse  the  ruling  of 
the  trial  court  grantiiu  a  new  trial,  unless 
it  can  be  seen  beyond  all  reasonable  doubt  tbat 
the  trial  court  has  manifestly  and  materially 
erred  with  respect  to  some  pore,  simple,  and 
unmixed  question  of  law,  and  that  except  for 
such  error  the  ruling  of  the  trial  court  would 
not  have  been  so  made.  The  Supreme  Court 
will  very  seldom  and  very  reluctantly  reverse 
the  decision  or  order  of  the  trial  court  wiuclk 
grants  a   new  trial. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  38G0-38G5;  Dec  Dig.  i 
077.»1 

Error  from  District  Court,  Pittsburg  Coun- 
ty ;  Preslle  B:  Cole,  Judge. 

Action  by  H.  U.  Duncan  against  the  Mc- 
Alester-Choctaw  Coal  Company.  Judgment 
for  plaintiff  was  set  aside,  and  a  new  trial 
granted,  and  plaintiff  brings  error.  Affirm- 
ed and  remanded. 

Wallace  Wilkinson,  for  plaintiff  In  error. 

DUNN,  O.  J.  Ttls  case  presents  error 
from  the  district  court  of  Pittsburg  county, 
and  was  begun  April  5,  1007,  by  plaintiff  in 
error  as  plaintiff  filing  a  complaint  in  the 
office  of  the  clerk  of  the  United  States  Court 
for  the  Central  District  of  the  Indian  Terri- 
tory at  McAlester.  The  action  was  one  for 
damages  growing  out  of  the  alleged  negli- 
gence of  defendant  in  the  operation  of  a  coal 
mine.  The  plaintiff  alleges  he  was  injured 
by  an  explosion  of  gas  which  had  been  allow- 
ed to  accumulate  in  the  said  mine  by  and 
through  the  carelessness  and  negligence  of 
defendant  in  failing  to  properly  ventilate. 
The  averments  of  the  complaint  are  all  de- 
nied In  the  answer  of  the  defendant,  and  the 
case  on  the  issues  made  was  duly  admitted 
to  a  Jury,  which  on  the  evidence  produced 
by  the  respective  parties  returned  a  verdict 
for  plaintiff  in  the  sum  of  $1,000.  Defend- 
ant filed  a  motion  for  a  new  trial,  setting 
out  that  the  verdict  of  the  Jury  was  con- 
trary to  the  law  and  the  evidence.  Upon  ar- 
gument, the  court,  after  considering  the 
same,  vacated  and  set  aside  tlie  verdict,  and 
granted  the  defendant  a  new  trial,  wlierenp- 
on  plaintiff  prepared  a  case-made  and  has 
presented  the  same  to  this  court  praying  a 
review  of  the  order  so  made. 

An  inspection  of  the  face  of  the  record  dis- 
closes that,  while  the  evidence  is  conflicting, 
there  was  ample  to  require  the  submission  of 
the  cause  to  the  Jm?  and  to  sustain  tbe  ver- 
dict returned.  The  court,  in  setting  aside  tl>» 
verdict,  made  no  comment,  and  we  are  not 
advised  what  specific  grounds  were  urged 
and  considered  by  the  court  as  siifficl«it  to 


•For  otliar  casei  ■*•  luae  topic  and  McUon  NUMBER  In  Dm.  Dig.  A  Am.  Dig.  Key  No.  Scries  A  Rap'r  Iadax». 


Digitized  by 


KjOO 


gie 


Okl.) 


PRED  MILLER  BREWING  CO.  T.  KELLY 


9S3 


justify  Its  action.  In  what  particalar  It  ap- 
peared to  the  court  that  the  yerdlct  was  nut 
sustained  by  sufficient  evidence,  whether  ou 
account  of  the  credibility  of  the  witnesses,  or 
other  matters  appearing  on  the  trial,  cog- 
nizant to  the  trial  court,  but  not  to  us,  it  ap- 
peared that  there  had  not  been  a  fair  trisil. 
we  cannot  say.  The  rule  which  has  been 
adopted  by  this  court  In  cases  of  this  char- 
acter is  announced  in  the  syllahns  to  the  case 
of  Ilogan  et  aL  t.  Builey,  110  Pac.  800,  as 
follows:  "This  court  will  not  reverse  the 
ruling  of  the  trial  court  granting  a  new  trial, 
unless  It  can  be  seen  beyond  all  reasonable 
doubt  that  the  trial  court  has  manifestly 
and  materially  erred  with  respect  to  some 
pure,  siropie,  and  unmixed  question  of  law, 
and  that  except  for  such  error  the  ruling  of 
the  trial  court  would  not  hove  been  so  made. 
The  Supreme  Court  will  very  seldom  and 
very  reluctantly  reverse  the  decision  or  order 
of  the  trial  court  which  grants  a  new  trial." 

No  brief  Is  filed  on  the  part  of  defendant 
In  this  court,  but  counsel  for  plaintilf  state 
in  the  brief  filed  that  the  only  question  pre- 
sented by  the  motion  for  new  trial,  or  that 
could  have  been  properly  considered  on  the 
bearing  of  the  snid  motion,  was  whether  the 
verdict  was  contrary  to  the  evidence.  The 
sixth  ground  In  the  paragraph  providing  for 
a  new  trial  (section  5S25,  Comp.  Laws  1000) 
Is:  "That  the  verdict  •  •  •  Is  not  sus- 
tained by  suftlolent  evidence  or  is  contrary  to 
law."  And  It  Is  asserted  by  counsel  that  It 
is  possible  that  this  court  will  hold  that  the 
language  nsed  in  the  motion  filed  will  come 
within  the  terms  of  this  section  of  the  stat- 
Tite.  It  does  not  come  within  any  other,  and 
was  doubtless  considered  by  the  court  as 
coming  within  this  one.  It  challenged  the 
legal  sufficiency  of  the  evidence  to  sustain 
the  conclusion  to  which  the  jury  arrived. 

The  Identical  question  here  raised  was  be- 
fore the  Supreme  Court  of  Kansas  in  the 
case  of  Atyeo  v.  Kelsey,  13  Kan.  212.  A  new 
trial  was  granted  by  the  trial  court,  and  ap- 
peal taken.  The  Supreme  Court  of  thnt 
state,  in  the  consideration  of  the  case,  speak- 
ing through  Mr.  Justice  Valentine,  said; 
"The  question  Is  discussed  in  the  brief  of 
counsel  for  plaintiff  In  error  as  though  the 
new  trial  was  granted  solely  upon  the  ground 
that  tbe  verdict  was  not  sustained  by  suffi- 
cient evidence.  Now  the  record  does  not 
show  that  the  new  trial  was  granted  upon 
this  ground  alone;  but,  for  the  purpose  of 
this  case,  we  will  suppose  that  It  was,  and 
still  we  do  not  thlnlc  that  we  can  reverse  the 
ruling  of  the  court  below.  The  evidence  was 
conflicting  and  contradictory,  and  while  we 
think  the  preponderance  of  the  evidence  sus- 
tains the  verdict,  still  we  cannot  reverse  the 
mling  of  tbe  court  below  for  that  reason  (An- 
thony V.  Eddy,  6  Kan.  12T ;  Field  ▼.  Kinnear, 
5  Kan.  233,  238;  Owen  t.  Owen,  0  Kan.  01, 
06);  for  the  preponderance  Is  not  great.    Be- 


fore we  would  reverse  In  such  a  case,  the  pre- 
ponderance of  tbe  evidence  would  have  to  be 
so  overwhelmingly  great  that  it  would  show 
an  abuse  of  judicial  discretion  on  the  i>art  of 
the  court  below  In  setting  aside  the  verdict 
and  granting  a  new  trial.  Where  a  new  trial 
lias  lieen  granted,  both  parties  have  another 
opiwrtunity  of  having  a  fair  and  impartial 
trial  upon  the  merits  of  tbe  action.  But 
where  a  new  trial  has  been  refused,  the  mat- 
ter is  ended,  unless  a  reversal  can  be  had. 
Hence  new  trials  should  be  favored,  instead 
of  being  disfavored,  wherever  any  question 
can  arise  as  to  the  correctness  of  the  venlli-t. 
As  a  rule,  no  verdict  should  be  allowe<l  to 
stand  unless  both  the  jury  and  the  court  try- 
ing  the  cause  can  say  that  they  helifve  that 
the  verdict  Is  correct.  W.ille  the  question  Is 
before  the  jtiry,  they  are  the  sole  and  e.^- 
chislve  judges  of  all  questions  of  fact;  l>ut 
when  the  mutter  comes  before  the  court  up- 
on a  motion  for  a  new  trial.  It  then  becomes 
the  duty  of  the  court  to  determine  for  lisflf 
whether  the  verdict  Is  sustained  by  sutttcicnt 
evidence  or  not  (Oen.  St  p.  (5S7.  {  3n<i.  subd. 
U),  and  the  decision  of  the  trial  court  in  such 
a  case  has  almost  controlling  force  with  the 
appellate  court." 

The  foregoing  discussion,  and  that  contain- 
ed in  the  case  of  Hogan  et  al.  ▼.  Katley,  su- 
pra, along  with  the  authorities  therein  cit- 
ed. In  our  jndgment  make  it  clear  that  wlii>re 
a  trial  court,  in  the  exercise  of  a  sound  dis- 
cretion, grants  a  new  trial,  except  in  cases 
where  tbe  question  is  one  Involving  a  pure, 
simple,  and  unmixed  qnestfon  of  law,  this 
court  will  not  reverse  such  ruling,  unless  It 
can  be  seen  beyond  all  reasonable  doubt  that 
the  trial  court  has  clearly  committed  error 
therein:  for.  as  was  said  by  this  court  in 
the  case  of  Hogan  et  al.  t.  Bailey,  supra: 
"Not  only  must  the  jury  be  satisfied  of  the 
riiihteousness  of  the  conclusion  to  which  It 
arrives,  but  unless  that  conclusion  meets  tbe 
affirmative,  considerate  atiproval  of  tlie  nilud 
and  conscience  of  the  court.  It  should  not, 
where  challenged,  be  permitted  to  stand." 

The  order  of  the  trial  court  Is  therefore 
accordingly  affirmed,  and  the  case  is  remand- 
ed to  the  district  court  of  Plttslmrg  county. 

TURNER.  KANE,  and  HATES.  .T.T.,  con- 
cur.   WILLIAMS,  J.,  not  participutlug. 


(27  Okl.  461) 

FRED  mLT^KR  BREWING  CO.  t. 

KELLY. 

(Supreme  Court  of  Oklahoma.    Nov.  18,  1010.) 

(Synalut  bg  the  Court.) 

Appeal  and   Ehror   (S  773*)  — Dismissai,— 

Failurr  to  F4I.B  Brief. 

Syllabns  samp  as  that  in  Leavitt  v.  Com- 
mercial National  Bank,  109  Pac  71. 

[Ed.  Note.— For  otiipr  cases,  see  Appeal  and 
Error,  Dec.-  Dig.  {  773. •] 
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Error  from  District  Court,  Grant  County; 
W.  M.  Bowles,  Judge. 

Action  between  tbe  Fred  Miller  Brewing 
Company  and  C.  F.  Kelly.  From  the  Judg- 
ment, the  brewing  company  brings  error. 
Dismissed. 

A.  M.  Mackey,  for  plaintiff  In  error.  Sam 
P.  Ridings,  for  defendant  In  error. 

WILLIAMS,  J.  The  petition  in  error  with 
case-made  attached  was  filed  in  this  court  on 
the  8th  day  of  November,  1909.  No  brief 
having  been  served  or  filed,  the  defendant  In 
error  on  July  28,  1910,  moved  to  dismiss  this 
appeal.  Over  40  days  have  expired,  and  no 
response  has  been  made  to  said  motion. 

The  appeal  is  therefore  dismissed.  Leav- 
Itt  V.  Commercial  National  Bank,  109  Pac. 
71.    All  the  Justices  concur. 


(27  Okl.  431) 

BRUMMAGB  v.  KEN  WORTHY. 
(Snpieme  Court  of  Olilaboma.    Nov.  16*'  1010.) 

(Syllaliu  &v  the  Court.) 

Exemptions  ({  45*)  —  Property  Exempt— 
"Tools"  and  "Apparatus"  of  Trade. 
A  paper  cutter,  weighing  085  pounds,  and 
a  card  cutter,  weighing  from  3  to  8  pounds, 
both  l>eing  machinery  operated  by  band,  t}e- 
ionging  to,  used,  and  necessary  in  conducting 
the  business  of  a  printer,  the  head  of  a  family 
residing  in  tbe  state,  are  exempt  under  subdi- 
vision 5,  {  3346.  Comp.  Laws  1909,  providing 
that  there  "shall  be  reserved  to  every  family 
residing  in  the  state  exempt  from  attachment 
or  execution  and  every  other  species  of  forced 
sale  for  the  payment  of  debts:  »  *  ♦  Fifth, 
all  tools,  apparatus,  and  books  belonging  to 
and  used  in  any  trade  or  profession." 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  S§  56-61 ;    Dec.  Dig.  %  45.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  439,  440;  vol.  8,  pp.  7000-7005; 
vol.  8,  p.  7817.1 

Error  from  Logan  County  Court;  J.  C 
Strang,  Judge. 

Action  between  Ben  Brammage  and  Wil- 
liam Kenworthy.  From  the  judgment,  Bram- 
mage brings  error.    AfiSrmed. 

H.  C.  Olds,  for  plaintiff  in  error.  Devereux 
&  Hildreth,  for  defendant  in  error. 

DUNN,  0.  J.  This  case  presents  error 
from  tbe  county  court  of  Logan  county, 
where  It  was  tried  on  appeal  from  a  judg- 
ment rendered  on  a  trial  before  a  justice  of 
the  peace.  The  trial  was  had  upon  an  agreed 
statement  of  facts,  and  the  primary  question 
presented  to  ns  for  our  consideration  is 
whether  the  following  statute  (section  3346, 
Comp.  Laws  1909),  which  provides:  "The 
following  property  shall  be  reserved  to  ev- 
ery family  residing  In  tbe  state  exempt  from 
attachment  or  execution,  and  every  other 
8i)ecle8  of  forced  sale  for  the  payment  of 
debts:  •  *  *  Fifth,  all  tools,  apparatus 
and   books   belonging   to    and   used   In    any 


trade  or  profession" — exempts  to  the  plain- 
tiff one  paper  cutter,  weighing  685  pounds, 
one  card  cutter,  weigbhig  from  3  to  8  pounds, 
both  of  said  machines  being  operated  by 
band,  under  the  agreed  statement  of  facts, 
which  shows  that,  at  the  time  the  property 
was  taken  and  sought  to  be  sold  by  forced 
sale  for  the  payment  of  his  debts,  "the  plain- 
tiff was  the  head  of  a  family ;  tliat  he  rans 
a  printing  house  in  Guthrie,  Okl.,  in  a  room 
25  by  100  feet  In  size  on  Harrison  avenue  in 
said  city;  that  he  had  an  equipment  con- 
sisting of  one  cylinder  press,  one  job  press, 
one  small  electric  motor,  type,  and  paper  cut- 
ter, one  card  cutter,  stock,  etc.;  that  the 
goods  taken  by  the  constable  were  necessary 
to  the  conducting  of  said  printing  bouse; 
that  the  plaintiff  Is  a  practical  printer,  and 
a  member  of  the  Typographical  Union,  worlds 
at  bis  trade  therein  himself,  and  employs 
printers  and  pressmen  to  assist  liUn  when 
needed ;  that  be  derives  his  principal  support 
for  himself  and  family  from  the  proceeds  of 
his  printing  house ;  that  he  is  the  owner  of 
160  acres  of  land  In  Logan  county,  Okl., 
which  has  a  mortgage  on  it  of  f  1,700;  that 
he  purchases  raw  material  from  wholesale 
houses,  and  manufactures  tbe  same  into  fin- 
ished products  on  orders  from  his  customers, 
such  as  briefs  for  lawyers,  letter  heads,  bill 
heads,  note  heads,  cards,  and  all  work  done 
by  printing  houses  of  like  character;  that 
the  plaintiff  kept  in  stock  a  few  blanks  and 
legal  forms  to  sell  to  the  public  generally; 
that  the  tools  of  a  journeyman  printer  are 
his  stick,  his  rule,  his  pinchers,  and  luiife." 

From  tbe  foregoing  agreed  statement  plain- 
tiff was  by  the  parties  classed  as  a  journey- 
man printer,  and  it  was  agreed  that  tiie  tools 
of  one  following  that  trade  were  the  stick, 
rule,  pinchers,  and  knife.  Under  this  stip- 
ulation it  ia  manifest  that  the  article  in  ques- 
tion did  not  fall  within  the  list  made,  and  if 
this  stipulation  were  deemed  by  the  parties 
to  be  a  limitation  upon  our  considering  any- 
thing else  than  these  exempt  to  the  plaintiff, 
there  not  only  is  no  controversy  presented  to 
this  court,  but  there  was  none  presented  to 
the  lower  court,  and  hence  it  would  be  tan- 
tamount to  an  agreement  that  the  articles  in 
question  were  not  exempt,  but  were  subject 
to  the  levy  and  sale.  Such  a  conclusion 
would  be  inadmissible,  as  absurd;  and  tbe 
question  therefore  arises.  If  the  machinery 
mentioned  does  not  fall  within  tbe  scope  of 
being  properly  denominated  "tools,"  wiU  it 
come  within  the  range  of  the  term  "appara- 
tus," as  applied  to  one  following  the  occnpa^' 
tion  and  situated  as  was  plaintiff? 

The  language  of  the  statute  of  Texas 
(Sayles'  Ann.  Civ.  St  1897,  art  2335)  in  ref- 
erence to  exemptions  under  this  class  Is  prac- 
tically identical  with  our  own,  and  provides 
that  "all  tools,  apparatus  and  books  belong- 
ing to  any  trade  or  profession"  are  exempt 
from  forced  sale.    Considering  the  word  "ap- 
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paratus,"  In  the  case  of  Willis  &  Bro.  et  al. 
V.  Morris  et  al.,  66  Tex.  628,  1  S.  W.  799,  50 
Am.  Rep.  634,  the  Supreme  Court  of  that 
state  said:  "The  word  'apparatus,'  used  in 
the  statute,  may  take  a  wider  range,  and  em- 
brace such  minor  machinery  as  may  be  op- 
erated by  hand,  and  such  as  courts  of  high 
authority  hare  held  not  to  be  included  un- 
der the  term  'tools,'  as  used  in  similar  en- 
actments." And  in  considering  the  same  lan- 
guage In  the  case  of  Green  et  al.  v.  Raymond 
et  al.,  58  Tex.  80,  44  Am.  Rep.  601,  the  Su- 
preme Court  said:  "The  settled  policy  has 
ever  been  to  make  liberal  exemptions  of  prop- 
erty from  forced  sale  In  this  state.  That 
liberality  has  been  extended  from  time  to 
time,  until  to-day  Texas,  in  this  particular, 
surpasses  all  the  other  states  of  the  Ameri- 
can Union.  The  wonderful  improvement  and 
progress  of  the  past  few  years  attest  the 
wisdom  of  that  policy,  which.  If  continued, 
will  In  after  years  be  demonstrated  by  a 
commonwealth  composed  not  only  of  pros- 
perous, free,  and  Independent,  but  also  of 
solvent,  citizens.  It  has  not  been  the  policy 
of  the  judicial  department  to  restrict  this 
liberalizing  tendency  of  the  lawmaking  pow- 
er by  a  strict  construction  of  these  laws ;  on 
the  contrary,  they  have  been  liberally  con- 
strued with  a  view  to  effect  their  objects  and 
to  promote  Justice.'  The  terms  used,  and 
especially  the  word  'apparatus'  is  strikingly 
apt,  a  generic  term  of  the  most  comprehen- 
sive signification.  The  trade  or  profession 
of  Raymond  was  that  of  editor  and  publish- 
er of  a  weekly  newspaper.  What  tools  and 
apparatus  belong  to  that  trade  or  profes- 
sion? It  is  the  printing  press,  type,  cases, 
etc.,  and  not  alone  the  pair  of  scissors,  bot- 
tle of  Ink,  and  goose-qulll  pen  of  the  edito- 
rial department  The  apparatus  belonging 
to  the  trade  of  a  publisher  must  of  necessity 
Include  the  press,  type,  cases,  etc.,  which  are 
essential  to  the  conducting  of  that  business. 
The  blacksmith  could  as  well  dispense  with 
his  anvil  and  hammer,  the  shoemaker  with 
bis  awl  and  last,  the  farmer  with  his  plow 
and  hoe,  as  could  the  publisher  dispense  with 
his  press,  type,  and  cases;  and  yet  all  of 
these  are  exempt  as  belonging  to  these  re- 
spective trades.  So,  in  our  opinion,  are  the 
press,  type,  cases,  etc.,  of  the  publisher  ex- 
empt as  belonging  to  his  trade."  And  in  the 
consideration  of  a  case  very  similar  to  the 
facts  in  the  one  at  bar,  wherein  the  articles 
Involved  were  one  Peerless  printing  press, 
one  Climax  paper  cutter,  and  one  Columbia 
printing  press,  the  Court  of  Civil  Appeals  of 
Texas,  in  the  case  of  St.  Louis  Type  Foundry 
▼.  Taylor,  35  S.  W.  691,  said:  "'AH  tools, 
apparatus,  and  books  belonging  to  any  trade 
or  profession'  are  exempt  by  law  from  forced 
sale.  Sayles'  Ann.  Civ.  St  1897,  art.  2335. 
If  Beard,  the  original  owner  of  the  property 
was  by  trade  a  Job  printer,  and  the  articles 
of  property  In  question  were  used  as  neces- 
sary or  appropriate  tools  or  apparatus  for 


his  business,  as  alleged  by  claimant,  the  prop- 
erty Is  exempt  from  forced  sale."  In  con- 
nection with  this  same  subject  see,  also, 
Waples  on  Homestead  and  Exemption,  p.  b02, 
c.  25,  I  6;  Betz  V.  Maler,  12  Tex.  Civ.  App. 
219,  33  S.  W.  710;  Smith  v.  Horton,  19  Tex. 
Civ.  App.  28,  46  S.  W.  401 ;  Sallee  v.  Waters, 
17  Ala.  482;  BUss  v.  Vedder,  34  Kan.  57, 
7  Pac.  599,  55  Am.  Rep.  237. 

The  statute  of  Kansas  on  this  subject  ex- 
empts "the  necessary  tools  and  implements 
of  any  mechanic,  miner,  or  other  person, 
used  and  kept  for  the  purpose  of  carrying  on 
his  trade  or  business."  It  will  be  noted 
that  the  word  used  In  the  Kansas  statute  Is 
"Implenients,"  while  that  of  our  own  statute 
Is  "apparatus."  Webster  defines  "apparatus" 
to  be  "a  full  collection  or  set  of  Implements, 
or  utensils,  for  a  given  duty."  Hence  "ap- 
paratus" is  a  broader  term  than  "imple- 
ments," and  would  include  within  its  scope 
more  than  would  be  Implied  by  "Imple- 
ments." In  the  case  last  cited  (Bliss  v.  Ted- 
der) the  Supreme  Court  of  Kansas,  under 
facts  somewhat  similar  to  those  in  tlie  case 
at  bar,  held :  "Where  the  owner  of  a  print- 
ing press  and  printing  materials  resides  In 
Kansas,  Is  a  parried  man  and  the  head  of  a 
family,  and  uses  such  printing  press  and 
printing  materials  for  the  purpose  of  editing 
and  publishing  a  newspaper,  and  they  are 
necessary  therefor,  and  the  editing  and  pub- 
lishing of  such  newspaper  is  his  principal 
business,  and  the  business  from  which  he 
derives  his  principal  support,  and  In  editing 
and  publishing  such  newspaper  he  personally 
arranges  the  matter  and  forms  therefor,  and 
performs  such  other  work  as  is  usually  per-- 
formed  by  the  foreman  of  a  weekly  newspa- 
per, but,  not  being  a  practical  printer,  the 
most  of  the  work  is  done  through  the  agency 
of  employes,  and  he  is  a  partner  In  two  other 
kinds  of  business,  and  is  also  a  Justice  of 
the  peace,  held,  that  the  property  Is  never- 
theless exempt  from  execution,  although  It 
Is  not  exclusively  used  by  the  owner  in  per- 
son, and  although  he  may  have  an  Interest  In 
other  kinds  of  business." 

It  will  be  noted  that  the  "implements"  or 
"apparatus"  Involved  In  the  case  at  bar  were 
both  operated  by  hand,  and  that  they  were 
necessary  to  the  conduct  of  the  business  In 
which  plaintiff  was  engaged.  Under  these 
circumstances,  they  were  exempt  to  plaintiff. 
In  thus  holding  we  have  determined  the  con- 
troversy on  Its  merits.  We  have  not,  how- 
ever, overlooked  the  questions  of  practice 
which  counsel  present,  and  have  given  them 
due  consideration ;  but  In  our  judgment,  un- 
der the  agreed  statement  of  facts,  they  are 
without  merit 

The  judgment  of  the  trial  court  is  accord- 
ingly affirmed. 

TURNER,  KANE,  and  HATES,  JJ.,  con- 
cur.   WILLIAMS,  J.,  not  participating. 
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(17  Okl.   4W) 

SECOND  MISSIONARY  BAPTIST 

CUURCH   (Colored)   OP 

NOWATA  T.  KEYS. 

(Supreme  Conrt  of  Oklaboma.    Not.  16,  1010.) 

(Syllaiui  bv  the  Court.) 
Appeal  and  Erbob  (J  780*)  —  Dismissai.  — 

Failure  or  I'artt  to  Ketubn  Transcript. 
The  case-made  or  traoscript  in  this  court 
not  showing  a  judgment  of  record  in  Che  low- 
er court,  which  it  is  sought  to  have  vacated 
or  moHined,  it  was  moved  that  the  appeal  be 
dismissed  on  that  ground.  The  plaintiff  in  er- 
ror having  been  permitted  to  withdraw  said 
cai«e-mflde  or  transcript  from  the  clerlt'e  office, 
and  having  defaulted  in  returning  same  to  said 
Oltice.  and  having  made  no  response  to  said 
motion  to  dismiss,  the  appeal  will  be  dismissed. 

IKd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  {  780.»J 

Error  from  District  Court,  Nowata  (Poli- 
ty; T.  L.  Brown,  Judge. 

Action  'between  the  Second  Missionary  Bap- 
tist Cburcb  (Colored)  of  Nowata  and  L.  A. 
Keys.  l''roin  tbe  Judgment,  tbe  Cburcti  brings 
error.     Uluuls-sed. 

Preston  S.  Davis,  for  plaintiff  in  error. 
W.  D.  Humphrey  and  J.  A.  Tillotson,  for 
defendant  in  error. 

WILLIAMS,  J.  On  December  24,  1909,  de- 
fendant in  error  moved  to  dismiss  this  ap- 
peal, on  tbe  ground  tbat  the  alleged  Judg- 
ment appealed  from  did  not  appear  of  record 
in  tbe  lower,  court,  as  appeared  from  the  rec- 
ord In  this  court  On  the  15tb  day  of  De- 
cember. 1009,  the  attorney  for  the  plaintiff 
in  error  was  permitted  by  this  court  to 
withdraw  the  case-made  or  transcript,  and 
the  same  has  neither  been  returned  to  the 
files  of  this  court,  nor  any  response  made 
to  this  motion. 

The  appeal  is  therefore  dismissed.  All 
the  Justices  concur. 


(27  Okl.  660) 

ATCHISON.  T.  ft  S.  F.  RY.  CO.  T. 

HENDERSON. 

(Supreme  Cour'  of  Oklahoma.    Nor.  16,  1010.) 

(St/Uabui  by  the  Court.) 
Railroads  ({  443*)  —  Killing  Stock  — Evi- 

DE.NCe. 

Ill  a  stock-killing  case  against  a  railway 
compiiny,  when  the  stock  is  injured  under  siu-h 
cinuiiiKlaDces  as  to  cast  upon  the  company  the 
duty  of  oixiinary  care  to  prevent  tbe  injury,  if 
the  unennlradleted  evidence  shows  that  this 
diitv  has  heen  fully  performed,  it  is  error  to 
render  judgment  for  the  loss  thus  incurred 
agiilust   the  defendant. 

|Hd.  Note.— For  other  cases,  see  Railroads, 
Dec.  Uig.  {  443.*] 

Error  from  Alfalfa  County  Court;  F.  M. 
Gustin,  Judge. 

Action  by  A.  J.  Henderson  against  the  At- 
chLson,  Topt'ka  &  Santa  F«  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  remanded. 


Cottingbam  &  Bledsoe  and  Geo.  M.  Green, 
for  plaintiff  in  error.  Sydney  R.  Roth,  for 
defendant  In  error. 

KANE,  J.  This  was  an  action  commenced 
by  the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  be- 
low, to  recover  damages  for  certain  bogs' I)e- 
longlng  to  the  plaintiff  that  strayed  upon  the 
tracks  of  defendant  and  were  killed  by  one 
of  its  trains.  It  was  commenced  before  a 
Justice  of  tbe  peace,  where  Judgment  was 
rendered  for  the  plaintiff,  from  which  Judg- 
ment the  defendant  app^ed  to  the  county 
court.  In  the  county  court  a  Jury  was  waiv- 
ed, and  upon  bearing  tbe  evidence  the  court 
upon  request  of  the  defendant  made  findings 
of  fact  and  conclusions  of  law,  wherein  It 
found  "that  tbe  engineer  was  negligent  In 
not  stopping  bis  train  when  he  saw  tbe  hogs 
on  tbe  tracks,  and  when  bis  appliances  for 
stopping  the  train  were  in  good  working  or- 
der, and  be  could  set  the  brakes  immediate- 
ly; the  bogs  being  a  distance  of  two  tele- 
graph poles  ahead  of  the  engine  and  running 
from  it"  Whereupon  Judgment  was  rendered 
for  the  plaintiff,  to  reverse  which  this  pro- 
ceeding in  error  was  commenced. 

We  think  tbe  Judgment  of  tbe  court  below 
ought  to  be  reversed.  Even  treating  this 
case  as  belonging  to  tbe  same  class  as  A., 
T.  &  S.  F.  Ry.  Co.  v.  Davis,  109  Pac.  551, 
where  tbe  animals  Injured  strayed  upon  tbe 
track  of  tbe  defendant  under  such  circum- 
stances as  to  require  the  railway  company 
to  use  ordjinary  care  to  prevent  injury,  tbe 
uncontradicted  evidence  shows  this  du^  to 
have  been  fully  performed. 

Tbe  plaintiff  offered  himself  as  a  witness, 
and  testified  in  substance  that  tbe  hogs  were 
killed  on  the  15tb  day  of  September,  1907, 
upon  the  right  of  way  which  ran  through 
his  land;  that  he  was  not  present  and  did 
not  see  the  accident;  tbat  one  of  tbe  bogs 
was  of  tbe  value  of  |8,  and  tbe  other  two 
of  $7  each ;  that  be  did  not  permit  the  bogs 
to  run  at  large;  that  they  were  left  In  a 
pasture  of  two  acres  of  alfalfa  and  corn; 
tbat  a  Page  wire  fence  surrounded  it;  this 
inclosure  was  four  feet  from  the  railroad 
track,  and  was  not  part  of  tbe  right  of  way 
fence;  tbe  right  of  way  fence  was  a  four- 
foot  wire  fence.  J.  T.  Sanborn,  the  next 
witness  for  the  plaintiff,  testified  that  be  liv- 
ed across  the  road  from  Mr.  Henderson ; 
that  on  the  day  of  the  accident  be  heard  the 
train  whistle  as  It  approached  the  place 
where  tbe  hogs  were  run  over,  and  saw  them 
running  along  tbe  track  in  front  of  tbe  train, 
and  they  were  run  over  and  knocked  off  tbe 
track.  He  was  about  200  yards  from  tbe 
place  of  tbe  accident  and  went  to  the  scene 
and  found  three  dead  bogs.  On  cross-exami- 
nation he  testified  that  it  woa  an  ordinary 
freight  train  and  running  about  20  miles  au 
hour.     He  was  asked:    "Q.   Now,   the  first 
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yon  knew  of  the  matter  Is  when  you  heard 
the  train  whistle?  A.  Yes,  sir.  Q.  And  you 
looked  out  and  saw  the  hogs  on  the  track? 
A.  Ye.",  sir.  Q.  How  long  was  It  from  the 
time  you  heard  the  train  until  you  looked  out 
and  saw  the  hogs  on  the  track?  A.  Just  long 
enough  to  get  out  of  the  house.  I  do  not 
know  just  how  long  It  took  me.  Q.  Well,  then, 
how  soon  were  the  hogs  run  over  or  knock- 
ed off  from  the  track?  A.  Well,  they  didn't 
run  very  far  tUl  they  were  knocked  off.  Q. 
You  didn't  see  the  bogs  prior  to  the  time 
that  they  were  on  the  track?  A.  No,  sir." 
He  was  asked  by  the  court:  "Q.  Mr.  Sanborn, 
when  yon  first  saw  the  hogs,  how  far  were 
they  ahead  of  the  train?  A.  Why,  I  don't 
suppose  they  were  over  eight  or  ten  rods." 
At  the  close  of  the  plaintiff's  evidence  the 
defendant  demurred  thereto,  upon  the  ground 
and  for  the  reason  that  the  evidence  was  not 
sufficient  to  prove  a  cause  of  action  In  favor 
of  the  plaintiff  and  against  the  defendant, 
wblch  demurrer  was  by  the  court  overruled, 
and  the  defendant  excepted.  The  defendant 
introduced  Richard  Barrier,  who  was  the 
engineer  In  charge  of  the  train.  He  testified 
in  substance  that  he  had  nine  cars  in  bis 
train  loaded;  that  they  were  supplied  with 
air  brakes  and  In  good  working  order ;  that 
the  train  was  running  at  the  rate  of  35  to 
40  miles  an  hour;  that  the  track  at  the  place 
of  accident  was  a  little  downgrade ;  that  be 
was  sitting  on  the  seat  box  looking  ahead, 
when  he  saw  the  hogs  go  on  the  track ;  that 
they  were  not  over  two  telephone  poles  ahead, 
and  that  he  was  keeping  a  lookout  for  stock. 
He  testified  further:  "Q.  Now,  what  did  you 
.do  when  you  first  saw  these  hogs  coming 
on  the  track?  A.  Why,  I  Immediately  grab- 
bed the  wbistle,  and  th  rowed  the  air  In 
emergency,  and  opened  my  cylinder  cocks. 
Q.  Now,  when  you  say  you  grabbed  tlie  wbis- 
tle, what  do  you  mean,  Mr.  Barrier?  A.  Well, 
we  have  a  whistle  that  we  make  an  effort  to 
scare  stock  with,  sounding  and  making  all 
the  noise  that  we  can.  Q.  Then  you  did 
sound  the  whistle  on  this  occasion?  A.  Yes, 
sir.  Q.  Now,  will  you  explain  what  you 
mean  by  putting  the  air  Into  the  emergen- 
cy? A.  Well,  there  is  two  services  or  ways 
of  handling  the  brakes;  there  Is  what  we 
call  service  application,  and  then  the  emer- 
gency application ;  that  means  we  throw  the 
air  on  all  at  once.  It  gives  us  more  braking 
power,  and  works  quicker,  and  takes  effect 
Immediately.  Q.  Now,  when  you  say  you 
opened  the  cylinder  cocks,  what  does  this  do? 
A.  Why,  that  lets  the  steam  escape  from  the 
cylinders.  It  would  evidently  scare  anything 
that  was  on  the  track.  Q.  Scare  it  off  the 
track?  A.  Yes,  sir.  Q.  Now,  I  will  ask  you 
to  state  whether  or  not  you  did  all  in  your 
power  and  at  your  command  to  avoid  strik- 
ing these  hogs.  •  A.  I  did.  Q.  I  will  ask  you 
to  state  whether  or  not  it  was  possible  for 
this  train  to  have  been  stopped  and  the  ac- 


cident avoided.  A.  It  would  have  been  Im- 
possible, at  the  rate  of  speed  we  were  run- 
ning and  the  distance  we  had  to  stop." 

There  was  absolutely  no  evidence  tending 
to  contradict  the  positive  evidence  of  the 
engineer  that  he  did  all  In  his  power  to 
avoid  striking  the  hogs,  and  none  from  which 
the  court  might  infer  the  want  of  ordinary 
care  on  bis  part.  K.  C,  L.  &  S.  K.  Ry.  Co. 
V.  Bolson,  36  Kan.  534,  14  Pac.  5.  The  en- 
gineer saw  the  hops  as  they  approached  the 
track,  and  Immediately  sounded  the  whistle, 
applied  the  emergency  brakes,  and  did  every- 
thing he  could  to  stop  his  train.  There  is  no 
evidence  that  the  train  did  not  slack  in  re- 
sponse to  the  engineer's  efforts,  or  that  it 
would  have  been  possible  to  stop  within  the 
distance  intervening  between  the  hogs  and 
the  locomotive  at  the  time  they  were  discov- 
ered approaching  the  tracks.  Courts  cannot 
disregard  the  uncontradicted  evidence  of  un- 
Impeached  witnesses,  and  It  was  error  for 
the  court  below  to  do  so. 

The  Judgment  must  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to 
grant  a  new  trial. 

DUNN,  C.  J.,  and  WILLIAMS,  HAYES, 
and  TURNER,  JJ.,  concur. 

(27  Okl.  368) 
BARNETT  v.  BOHANNON. 
(Supreme  Court  of  Oklahoma.     Nov.  16,  1910.) 

(Syllahnt  hp  the  Court.) 

1.  Appeal  and  EJrrob.  (J  82»)— Appealable 
Obder— "On  a  Summabt  Application  in 
AN  Action  Afteb  Judgment." 

An  order  of  the  trial  court  quashing  an  ex- 
ecution is  an  order  made  "upon  a  summary  ap- 
piicatioD  in  an  action  after  judgment,"  and  is 
appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  479;   Dec.  Dig.  i  82.»1 

2.  EJxEcuTiON  (J  163*)— Appeal  and  Ebbob 
(§  983*)— Quashing  Execution— Abuse  of 

DiSCBETION. 

Every  court  has  the  inherent  power  to  con- 
trol its  own  process  and  the  quashal  of  an  ex- 
ecution rests  largely  in  its  discretion,  and  an 
order  made  quashing  an  execution  will  not  be 
reversed  in  this  court  except  where  abuse  of 
such  discretion  is  shown. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §  478;  Dec.  Dig.  f  163;*  Appeal 
and  Error,  Cent.  Dig.  {  3880;  Dec.  Dig.  i  983.*J 

3.  New  Tbial  (§  12*)- Stay  of  Pboceedinos. 

After  return  of  the  verdict  of  a  jury,  and 
the  rendition  of  judgment  thereon,  during  the 
pendency  of  a  motion  for  a  new  trial,  the  court 
may  in  its  discretion  reserve  the  case  for  fur- 
ther argument  or  consideration,  and  either  stay 
or  arrest  all  process  until  after  the  disposition 
of  the  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  17 ;   Dec.  Dig.  g  12.*] 

Error  from  the  Haskell  County  Court;  A. 
L.  Beckett,  Judge. 

Action  by  T.  M.  Bamett  against  W.  J. 
Bohannon.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 
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Holley,  Brown  &  Lawrence,  for  plaintiff  In 
error.  Fred  H.  Fannin,  for  defendant  In 
error. 

DUNN,  C.  J.  This  case  presents  error 
from  the  county  court  of  Haskell  county, 
Okl.  February  4,  1908,  plaintiff  in  error  as 
plaintiff  filed  this  petition  in  the  said  county 
court  to  recover  of  and  from  the  above-nam- 
ed defendant  in  error  as  defendant  the  sum 
of  $34.40.  Trial  was  bad,  and  on  the  5th 
day  of  August,  1908,  judgment  was  rendered 
In  favor  of  plaintiff  and  against  the  defend- 
ant. Whereupon  within  due  time,  defendant 
filed  motion  for  a  new  trial,  which  motion, 
however,  was  not  considered  or  acted  upon 
until  February  9,  1909.  December  26,  1908, 
while  the  motion  for  new  trial  was  still 
pending,  the  plaintiff  in  error  had  Issued  an 
execution  which  was  levied  upon  property  of 
defendant  in  error,  and  the  same  was  adver- 
tised by  the  sheriff  to  be  sold  on  February 
9,  1909.  On  the  day  set  for  the  sale  and 
prior  to  the  hour  appointed  therefor,  the  de- 
fendant filed  a  motion,  tbe  purport  of  which 
was  to  secure  the  quashal  of  the  execution 
Issued,  on  the  ground  that  the  motion  for  a 
new  trial  was  still  pending  and  undetermin- 
ed. Whereupon,  on  a  hearing  had,  the  court 
sustained  the!  motion  to  quash  the  execution, 
and  ordered  the  sheriff  to  return  the  proper- 
ty to  the  defendant.  From  the  order  recall- 
ing and  quashing  tbe  execution,  plaintiff  has 
by  petition  In  error  and  case-made  brought 
the  case  to  this  court  for  review,  and  two 
questions  are  presented  for  our  considera- 
tion: First  Is  the  order  appealable?  Sec- 
ond. Did  the  court  commit  error  In  quashing 
the  execution? 

Section  6068,  Comp.  Laws  Okl.  1909,  pro- 
vides that  a  final  order  which  may  be  va- 
cated, modified,  ot  reversed  by  the  Supreme 
Court  Is  one  made  "upon  a  summary  applica- 
tion In  an  action  after  Judgment."  In  con- 
sidering this  Identical  language  as  it  was 
found  In  the  statutes  of  Wisconsin,  the  Su- 
preme Court  of  that  state  In  the  case  of 
Ernst  v.  The  Steamer  Brooklyn,  24  Wis.  616, 
speaking  through  Mr,  Chief  Justice  Dixon, 
held  that  an  application  to  set  aside  an  exe- 
cution Issued  In  an  action,  or  the  levy  made 
under  It,  or  for  a  stay  of  proceedings  upon 
It,  or  to  direct  the  judgment  to  be  satisfied 
of  record,  would  fall  within  the  meaning  of 
this  language  and  hence  appealable.  Other 
authorities  based  upon  statutes  of  similar 
Import  In  which  orders  of  this  character 
have  been  held  appealable  may  be  noted  as 
follows:  Little  v.  Atchison,  Topeka  &  S.  F. 
R.  R.  Co..  2  Ind.  T.  551,  53  S.  W.  331 ;  Orr 
V.  Haskell,  2  Mont.  350;  Oilman  v.  County 
of  Contra  Costa,  8  Cal.  52,  68  Am.  Dec.  290 ; 
Wright  V.  Rogers,  26  Ind.  218 ;  McAllister  v. 
State  ex  rel.  Heath  et  al.,  81  Ind.  256. 

Tbe  question  next  raised  Is:  Did  the  court 
err  In  quashing  the  execution?  A  motion  for 
a  new  trial  does  not  of  itself  operate  to  stay 
execution  except  the  derk  of  the  court  In 


which  the  record  of  the  Judgment  or  final 
order  shall  be  takes  a  written  undertaking  to 
be  executed  In  accordance  with  tbe  terms  of 
section  6078,  Comp.  Laws  1909,  or  the  party 
complies  with  section  6079.  Except  where 
the  provisions  of  the  statute  are  compiled 
with,  the  party  In  whose  favor  a  judgment 
Is  rendered  Is  entitled  Immediately  to  the 
proper  process  for  Its  enforcement.  People 
ex  rel.  Carpentler  v.  Loncks,  28  Cal.  69;  Da- 
vis v.  Jenkins,  46  Kan.  19,  26  Pac.  459.  How- 
ever, every  court  has  the  Inherent  power  to 
control  Its  own  process,  and  may,  in  the  ex- 
ercise of  a  sound  discretion  and  to  prevent 
Injustice,  stay  or  quash  the  same  as  may  ai>- 
pear  to  be  justified.  Osborne  &  Co.  y. 
Hughey  et  al.,  14  Okl.  29,  76  Pac.  140 ;  Bogle 
V.  Bloom,  36  Kan.  512,  13  Pac.  793;  Treat  v. 
Wilson,  4  Kan.  App.  586,  46  Pac.  322 ;  Church 
et  al.  V.  Ooodin,  22  Kan.  527.  The  case  last 
cited,  Cburch  v.  Goodin,  Is  one  written  on 
statutes  relating  to  the  subject  under  discus- 
sion In  all  respects  similar  to  our  own.  The 
court  in  that  case  had  occasion  to  consider 
or  pass  on  the  question  of  the  quashing  of  an 
execution  which  was  Issued  as  In  the  case  at 
bar  while  a  motion  for  new  trial  was  pend- 
ing and  undisposed  of.  It  was  Insisted  that 
the  pendency  of  tbe  motion  for  a  new  trial 
acted  as  a  stay  of  the  proceedings  upon  tbe 
judgment  rendered  until  It  was  disposed  of. 
The  court  on  considering  this  claim  denied 
It,  and  in  the  syllabus  said:  "The  pendency 
of  a  motion  for  a  new  trial  does  not  neces- 
sarily stay  proceedings  upon  a  judgment  ren- 
dered in  a  civil  case.  After  a  return  of  the 
verdict  of  a  jury,  the  court  has  the  power, 
however,  to  reserve  the  case  for  future  ar- 
gument or  consideration,  and  either  stay  or 
arrest  all  process  until  the  m  tlon  for  a  new 
trial  Is  disposed  of." 

In  the  case  at  bar  at  the  time  the  court 
in  the  exercise  of  Its  discretion  quashed  the 
writ  of  execution  Issued  there  was,  as  we 
have  seen,  pending  before  It  for  consideration 
a  motion  for  new  trial.  If  this  motion  were 
to  be  granted,  necessarily  the  judgment  which 
was  the  basis  for  the  writ  would  be  set  aside 
and  held  for  naught,  and  the  court  had  the 
power  In  the  exercise  of  its  discretion  to 
withhold  the  execution  of  this  judgment  un- 
til it  could  consider  the  motion  for  new  trial 
and  determine  whether  the  judgment  should 
stand.  The  action  of  the  court  being  discre- 
tionary, and  the  presumption  obtaining  that 
It  was  right.  It  should  not  be  disturbed  ex- 
cept upon  a  showing  that  It  has  been  abused. 
The  burden  Is  upon  the  plaintiff  In  error  to 
overcome  this  presumption  and  to  show  the 
abuse,  and,  there  being  no  showing  in  this 
court  that  the  court  committed  error  or 
abused  its  discretion,  the  order  made  must 
stand. 

The  Judgment  of  the  trial  court  Is  there- 
fore accordingly  affirmed. 

TURNER,  WILLIAMS,  HAYES,  and 
KANE,  JJ.,  concur 
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(27  Okl.  518) 

WELCHI  T.  JOHNSON. 
(Supreme  Court  of  Oklahoma.    Nov.  IC,  1910.) 

(8yllabii»  by  the  Court.) 

1.  FoBciBUE  Entbt  and  Dktaineb  (8  16*)— 
Justices  of  the  Peace — Jubisdiction. 

Under  the  laws  extended  in  force  in  the 
state  upon  its  admission  by  section  2  of  the 
Schedule  to  the  Constitution,  courts  of  justices 
of  the  peace  have  jurisdiction  of  forcible  entry 
and  detainer  actions. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  fS  78-82;  Dec. 
Dig.  {  16.*) 

2.  Landlord  and  Tknant  (§  63*)— Land- 

I.OBD'8  TlTLB— ESTOPPBI.  OF  TENANT. 

As  a  general  rule,  a  tenant  cannot  dispute 
the  title  of  his  landlord  nor  set  up  a  para- 
mount title  in  himself  or  others,  but  he  may 
show  that  the  landlord's  title  has  expired  by 
limitation  or  by  operation  of  law  subsequent  to 
the  beginning  of  bis  tenancy. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  15&,  176;  Dec.  Dig.  { 
63.*] 

Brror  from  Seminole  County  Court;  X.  S. 
Cobb,  Judge. 

Action  by  J.  Coody  Johnson  against  Henry 
Welchl.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Beversed  and  remanded. 

J.  A.  Baker,  for  plaintiff  in  error.  Crump, 
Rogers  &  Harris,  for  defendant  in  error. 

HAYES,  J.  Defendant  In  error,  who  for 
convenience  will  hereafter  be  referred  to  as 
plaintiff,  on  the  3d  day  of  January,  1908, 
began  his  action  for  forcible  entry  and  de- 
tainer against  plaintiff  In  error,  who  will,  for 
convenience,  be  referred  to  as  defendant.  In 
one  of  the  Justice  courts  of  Seminole  coanty, 
to  obtain  possession  of  the  S.  %  of  section 
22;  township  9,  range  8  El,  I.  M.  He  ob- 
tained judgment  in  that  court,  from  wtiich 
an  appeal  was  taken  to  the  county  court 
Upon  a  trial  in  that  court,  plaintiff  again 
prevailed;  and  from  a  judgment  in  bis  fa- 
vor this  proceeding  is  prosecuted. 

Defendant  In  his  brief  states  that  there 
are  three  questions  Involved  in  this  case. 
He  sets  tbem  out,  and  states  In  connection 
tberewltb  that  he  does  not  abandon  any 
question  contained  in  the  record,  but  that 
the  petition  in  error  and  motion  for  a  new 
trial  and  all  the  questions  therein  raised  are 
still  insisted  upon.  Of  the  three  proposi- 
tions suggested  in  his  brief  for  reversal  only 
two  are  supported  with  argument  or  cita- 
tion of  authoritiee.  Defendant  cannot  by  a 
reference  in  bis  brief  to  the  speci&cations  of 
error  in  his  petition  and  a  general  statement 
that  be  relies  upon  all  of  them  have  same 
reviewed.  By  rule  25  (20  Okl.  xil,  95  Pac. 
vlil)  one  who  desires  to  have  errors  com- 
plained of  reviewed  is  required  to  set  forth 
separately  and  number  same  in  his  brief  and 
to  give  thereunder  argument  and  authorities 
In  support  of  each  point  relied  upon;  and, 
where  this  Is  not  done,  as  to  any  specifica- 


tions of  error  In  the  petition,  the  same  will 
be  considered  to  have  been  waived. 

The  first  assignment  urged  for  reversal 
is  that  the  justice  court  at  the  time  of  the 
institution  of  the  action  therein  had  no  ju- 
risdiction to  try  cases  of  forcible  entry  and 
detainer.  This  question  was  directly  pre- 
sented to  and  passed  upon  by  this  court  in 
Bowman  et  al.  v.  Bilby,  24  Okl.  735,  104  Pac. 
1078,  where  the  question  was  decided  ad- 
versely to  plaintiff's  contention;  and  upon 
authority  of  that  case  this  assignment  must 
be  held  to  be  without  merit.  Defendant  on 
the  20th  day  of  March,  1905,  under  a  renta\ 
contract  for  a  period  of  five  years  froni 
January  1,  1905,  entered  upon  and  took  pos- 
session of  the  land  In  controversy,  and  has 
continued  to  occupy  same  since  said  date.  He 
paid  the  rents  thereon  for  a  time;  but.  at  the 
time  of  the  bringing  of  this  action  he  had 
become  delinquent  in  the  payment  of  the 
rents,  and  there  was  a  balance  due  and  un- 
paid under  the  contract  which  he  failed  and 
refused  to  pay.  Plaintiff  gave  notice  to  de- 
fendant terminating  the  contract  and  de- 
manding  possession  of   the  premises. 

Defendant's  defense  as  to  one  quarter  sec- 
tion of  the  land  is  that  plaintiff's  title  to 
said  quarter  at  the  time  defendant  entered 
under  his  contract  was  derived  from  a  lease 
contract  from  one  Cornelia  Williams,  the 
owner  of  the  land;  that  she  had  leased  said 
quarter  to  plaintiff  for  a  period  of  five  years, 
beginning  April  2, 1903;  that,  after  t^Is  lease 
expired,  Cornelia  Williams  demanded  that 
defendant  leave  the  premises,  whereupon  de- 
fendant entered  into  a  contract  with  her  for 
five  years;  that  afterwards  plaintiff  bought 
the  land  from  Cornelia  Williams,  wltli  full 
knowledge  of  defendant's  lease  from  her, 
and  with  an  agreement  on  the  part  of  plain- 
tiff with  Cornelia  Williams  as  part  of  the 
consideration  for  the  sale  of  the  laud  to  him 
that  plaintiff  would  carry  out  her.  lease  con- 
tract with  defendant.  Evidence  was  intro- 
duced by  defendant  tending  to  establish  this 
defense,  but  the  court  Instructed  the  jury, 
over  defendant's  objection,  that  as  to  this 
particular  quarter,  if  the  jury  found  from 
the  evidence  that  defendant  had  leased  the 
land  for  a  period  of  five  years  from  plaintiff 
and  failed  and  refused  to  pay  the  rent,  when 
the  same  became  due  tander  the  contract,  and 
plaintiff  bad  notified  defendant  to  leave  the 
premises  three  days  before  the  bringing  of 
this  action,  their  verdict  should  be  for  the 
plaintiff  for  possession  of  that  quarter  and 
also  for  possession  of  the  other  quarter,  un- 
less they  found  for  defendant  tmder  another 
instruction  given  by  the  court,  and  by  other 
instructions  given  and  complained  of  tiie  jury 
was  Instructed  that  defendant  could  not 
question  the  title  of  plaintiff.  These  instruc- 
tions as  given  under  the  issues  and  evldejce 
In  this  case  were  erroneous.  It  is  a  gen- 
eral rule  that  a  tenant  who  does  not  sur- 
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render  back  to  his  landlord  possession  of  the 
demised  premises  will  not  be  permitted,  so 
long  as  he  holds  the  possession  which  be  orig- 
inally derived  from  his  landlord,  to  deny  his 
landlord's  title.  But  this  rule  Is  limited  to 
the  title  that  the  landlord  had  at  the  Incep- 
tion of  the  tenancy.  The  tenant  Is  only  es- 
topped to  deny  that  which  he  has  once  ad- 
mitted. When  he  takes  possession  under  the 
landlord,  he  thereby  admits  the  title  under 
-which  the  landlord  then  holds,  and  the  land- 
lord's right  to  execute  the  contract  under 
which  defendant  takes  possession;  and  the 
tenant  is  forbidden  to  thereafter  deny  such 
title  or  right  as  long  as  he  retains  posses- 
sion of  the  premises  and  enjoys  the  benefit 
of, the  contract,  but  he  may  show  that  the 
right  and  title  of  the  landlord  existing  at  the 
creation  of  the  tenancy  has  since  that  time 
been  terminated,  expired,  or  extinguished. 
Indian  Land  &  Trust  Co.  v.  Clement,  22  Okl. 
40,  109  Pac.  1089;  24  Cyc.  p.  951,  and  au- 
thorities there  cited. 

If  plaintiff's  title  held  by  him  at  the  crea- 
tion of  the  tenancy  expired  as  contended  by 
defendant,' no  right  of  recovery  in  him  exists 
at  this  time,  unless  he  has  subsequently  ac- 
quired a  right  or  title  which  entitles  him  to 
possession.  Had  plaintiff  not  purchased  from 
Cornelia  Williams  the  land  in  controversy. 
It  could  not  be  contended  that  defendant  Is 
estopped  from  denying  plaintiff's  title,  be-\ 
cause  the  only  title  he  would  have  In  that 
event  would  be  under  his  lease  contract  from 
Cornelia  Williams,  and  that  has  expired. 
Be  acquired  no  right  by  virtue  of  his  pur- 
chase of  the  fee  from  Cornelia  Williams 
which  he  can  enforce  in  this  action.  If  he 
took  that  title  with  the  agreement  to  recog- 
nize the  rights  of  defendant  under  his  con- 
tract with  Cornelia  Williams,  for  defendant 
can  be  dispossessed  only  when  that  contract 
expires  or  some  act  is  done  by  him  that  ter- 
minates it.  As  the  purchaser  from  Cornelia 
Williams,  plaintiff  stands  in  her  shoes.  As 
the  original  landlord  of  defendant,  plaintiff's 
title  has  expired,  and  with  It  bis  right  of 
possession  under  the  original   contract 

For  the  errors  in  the  Instructions  com- 
plained of,  the  Judgment  of  the  trial  court 
Is  reversed  and  the  cause  remanded. 

DUNN,  C.  J.,  and  WILLIAMS,  KANE, 
and  TURNER,  JJ..  concur. 


(27  Okl.  422) 

FLANAGAN  et   al.  v.  DAVIS   et  al. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(ByUabiu  iy  the  Court.) 

Appeal  and  Ebbob  (§  773*)— Disposition  of 
Cause— Failube  to  File  Bbiefs. 

Where  oounsel  for  plaintiff  in  error,  in  con- 
formity with  the  rules  of  this  court,  has  pre- 
pared, served,  and  filed  a  brief,  in  which,  with 
other  contentions,  it  is  insisted  that  the  judg- 


ment and  verdict  appealed  from  are  not  rea- 
sonably supported  by  the  evidence,  and  there  is 
no  brief  filed,  and  no  reason  given  for  its  ab- 
sence, on  the  part  of  the  defendant  in  error, 
this  court  is  not  required  to  search  the  record 
to  find  some  theory  upon  which  the  judgment 
below  may  be  sustained ;  but,  where  the  brief 
filed  appears  reasonably  to  sustain  the  assijm- 
ments  of  error,  the  court  may  reverse  the  judg- 
ment in  accordance  with  the  prayer  of  the 
petition  of  plaintiff  in  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  3101,  3108-3110;  Dec. 
Dig.  §  773.*] 

Error  from  District  Court,  Oklahoma 
County;   J.  G.  Lowe,  Judge. 

Action  by  E.  G.  Flanagan  against  Jennie 
Davis,  J.  B.  Rowlett,  and  another.  Judgment 
for  defendant  Davis  and  another,  and  plain- 
tiff and  defendant  Rowlott  bring  error.  Re- 
versed, and  new  trial  granted. 

Fred  S.  Caldwell,  for  plaintiffs  In  error. 

DUNN,  0.  J.  This  case  presents  error 
from  the  district  court  of  Oklahoma  county. 
September  10,  1904,  E.  O.  Flanagan,  as  plain- 
tiff, filed  his  petition  In  the  district  court  of 
that  county  praying  Judgment  against  the 
defendants  In  error,  Jennie  Davis  and  Wil- 
liam Davis,  in  the  sum  of  |49.50,  with  Inter- 
est thereon  as  a  balance  due  on  account  of 
labor  performed ;  also  praying  foreclosure  of 
a  mechanic's  lien  upon  certain  real  estate  In 
said  county.  To  this  action  J.  B.  Rowlett. 
who  appears  here  as  plaintiff  In  error,  was 
also  made  a  party  defendant,  for  the  reason 
that  be  likewise  was  claiming  a  mechanic's 
lien  on  the  same  real  property.  October  3, 
1904,  the  said  Rowlett  filed  an  answer  and 
cross-petition,  in  which  he  prayed  judgment 
against  bis  codefendants  in  the  sum  of  $59.- 
85,  and  a  foreclosure  of  the  said  mechanic's 
lien.  October  13,  1904,  4:he  defendants  Jen- 
nie Davis  and  William  Davis  filed  their  an- 
swer to  the  pleadings  filed  by  the  other  par- 
ties. General  denials  were  filed  for  replies 
on  the  part  of  Flanagan  and  Rowlett,  and 
on  the  issues  thus  framed  the  case  came  on 
for  trial  before  a  Jury  January  15,  1908,  and 
resulted  in  a  verdict  for  the  defendants  Jen- 
nie Davis  and  William  Davis.  In  due  time 
the  said  Flanagan  and  Rowlett  filed  their 
motions  for  new  trial  on  the  ground  of  mis- 
conduct on  the  part  of  the  prevailing  par- 
ties, and  that  the  verdict  was  not  sustained 
by  sufficient  evidence,  was  contrary  to  law, 
and  on  the  ground  of  newly  discovered  evi- 
dence. This  motion  was  by  the  court  denied. 
Whereupon  the  said  Flanagan  and  Rowlett 
brought  the  case  to  this  court  for  review  on 
petition  in  error  and  case-made. 

Counsel  for  defendants  In  error  have  filed 
no  brief,  nor  offered  any  excuse  for  their 
failure  to  do  so.  Rule  7  of  this  court  (20 
Okla.  vlil,  95  Pac.  vl)  provides  for  the  filing 
of  briefs  by  counsel  for  parties  interested  In 
actions  pending  here  on  appeal,  and  provides : 
"In  case  of  failure  to  comply  with  the  re- 
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qulrements  of  tbis  rule,  tbe  court  may  con- 
tinue or  dismiss  the  cause,  or  reverse  or  af- 
firm the  Judgment"  We  have  read  the  brief 
filed  by  counsel  for  plaintiff  in  error,  and 
from  a  consideration  thereof  it  appears  to  us 
that  the  propositions  relied  on  are  well  tak- 
en. In  the  absence  of  a  brief  on  the  part  of 
counsel  for  defendant  in  error,  we  are  not 
given  that  assistance  which  we  should  have 
in  determining  the  theory  upon  which  the 
court  denied  plaintiff's  motion  and  rendered 
Judgment,  and  the  pressure  upon  the  time  of 
tills  court  is  such  that  it  cannot,  in  Justice 
to  other  litigants,  brief  cases  for  parties  who 
elect  to  neglect  it  Tbe  leading  case  in  this 
court  on  this  proposition  is  Butler  et  al.  v. 
McSpadden,  107  Pac.  170.  This  case  has 
been  followed  in  a  large  number  of  cases, 
among  which  we  note  the  following:  Buck- 
ner  v.  Okla.  Nat.  Bank  of  Shawnee  et  al., 
106  Pac.  959;  Reeves  &  Co.  v.  Brennan,  106 
Pac.  959;  Butler  v.  Stinson,  108  Pac.  1103; 
Ellis  et  al.  ▼.  Outler  et  al.,  106  Pac.  957. 

Notwithstanding  this  rule,  however,  we 
bave  read  the  record,  along  with  tbe  affi- 
davits In  support  of  tbe  motion  for  new  trial, 
and  from  a  consideration  of  tbe  entire  case 
conclude  that  a  new  trial  should  have  been 
awarded  by  the  trial  court 

Tbe  Judgment  of  the  trial  court  is  accord- 
ingly reversed,  and  plaintiffs  in  error  are 
granted  a  new  trial. 

TURNER,  KANE,  and  HAYES,  JX,  con- 
cur.   WILLIAMS,  J.,  not  participating. 


(27   Okl.   IBS) 
MISSOURI,  K.  &  T.  RY.  CO.  v.  LONG. 

(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(SyXlabu*  ly  the  Court.) 

Appeai,  and  Ebbob  (§  773*)  —  Revebsal — 
Failube  op  Defendant  in  Ebbob  to  F^le 
Brief. 

Where  counsel  for  plnintiff  in  error,  in  con- 
formity with  the  rules  of  this  court,  has  pre- 
pared, served,  and  filed  a  brief  in  which,  with 
other  contentions.  It  is  insisted  that  the  judg- 
ment and  verdict  appealed  from  are  not  rea- 
sonably supported  by  the  evidence,  and  there  is 
no  brief  filed,  and  no  reason  given  for  its  ab- 
sence, on  tbe  part  of  defendant  in  error,  this 
court  is  not  required  to  search  the  record  to 
find  some  theory  upon  which  the  judgment  be- 
low may  be  sustained;  but,  where  the  brief  filed 
appears  reasonably  to  sustain  the  assignments 
oi  error,  the  court  may  reverse  the  judgment  in 
accordance  with  the  prayer  of  the  petition  of 
plaintiff  in  error. 

[EW.  Note.— For  other  cases,  gee  Appeal  and 
Error.  Cent.  Dig.  §§  3104,  3108-3110;  Dec. 
Dig.  I  773.*] 

Williams,  J.,  dissenting. 

Error  from  Seminole  County  Court;  T.  S. 
Cobb,  Judge. 

Action  by  W.  C.  Long  against  the  Missou- 
ri, Kansas  &  Texas  Railway  Company.  Judg- 
ment for  plaintiff  before  a  justice  was  af- 


firmed in  the  county  Court,  and  defendant 
brings  error.    Reversed  and  remanded. 

Clifford  L.  Jackson,  W.  R.  Allen,  and  Webb 
&  Ennis,  for  plaintiff  in  error. 

DUNN,  C.  J.  Tbis  ease  presents  error 
from  the  county  court  of  Seminole  countj-, 
where  it  was  tried  on  appeal  from  a  Judg- 
ment rendered  before  a  Justice  of  tbe  peace. 
PlaintlfTs  bill  of  particulars  charges  the  de- 
fendant with  having  so  negligently  run  and 
managed  its  locomotives  and  cars"  that  It  ran 
one  of  bis  mules  into  a  cattle  guard  and  kill- 
ed it,  to  plaintiff's  damage  in  the  sum  of 
$150.  'The  evidence  disclosed  that  no  one 
saw  tbe  mule  killed,  and  plaintiff  relied  up- 
on circumstances  to  estnbllsh  that  the  animal 
was  killed  by  one  of  defendant's  engines  pull- 
ing a  south-bound  passenger  train,  and  also 
to  establish  that  tbe  same  was  negligently 
done.  The  testimony  of  the  engineer  and 
fireman  on  this  train  was  to  the  effect  that 
they  did  not  see  tbe  animal  and  did  not 
strike  it  On  the  coming  in  of  the  verdict, 
defendant  filed  a  motion  for  new  trial,  and 
on  its  denial  has  brought  the  case  here  for 
review. 

The  propositions  presented  by  counsel  for 
plaintiff  in  error  going  to  the  sufficiency  of 
the  evidence  to  support  the  verdict  have  been 
elaborately  treated,  and  from  an  inspection 
of  the  brief  in  our  Judgment  error  was  com- 
mitted by  tbe  court  in  denying  a  new  trial. 
Counsel  for  plaintiff  bave  not  answered  this 
brief,  nor  assigned  any  reason  for  the  neg- 
lect The  pressure  upon  tbe  tbne  of  the 
court  Is  such  that  in  Justice  to  other  liti- 
gants it  cannot  brief  cases  for  parties  who 
elect  to  neglect  it  If  one  litigant  may  sub- 
mit bis  cause  to  this  court,  and  burden  it 
with  tbe  duty  of  defending  and  briefing  it,  so 
may  other  litigants.  Under  rule  25  of  this 
court  (20  Okla.  xli,  95  Pac.  vlli),  the  brief  of 
plaintiff  in  error  in  civil  cases  is  required  to 
contain  an  abstract  or  abridgment  of  the 
transcript,  setting  forth  tbe  material  parts 
of  the  pleadings,  proceedings,  and  facts  upon 
which  he  relies  to  secure  a  reversal,  and  such 
statement  must  be  sufficiently  full  to  enable 
the  court  to  render  its  decision  without  an 
examination  of  the  record  Itself.  It  also  pro- 
vides that  if  tbe  defendant  in  error  shall 
claim  that  such  abstract  is  incomplete,  bis 
brief  shall  contain  a  counter  abstract  cor- 
recting any  omission  or  inaccuracy  which 
may  occur  in  the  statement  of  plaintiff  in 
error.  Hence  it  must  necessarily  follow  as  a 
result  of  tbis  rule  that  this  court  is  Justified 
in  assuming,  where  defendant  in  error  makes 
no  counter  statement,  that  he  is  satisfied 
with  the  statement  of  the  case  as  made  by 
counsel  for  plaintiff  in  error,  and  Is  content 
to  have  the  court  consider  the  case  on  such 
statement  Therefore  the  rule  which  we 
have  adopted  in  such  cases  is  that,  where 
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counsel  for  defendant  In  error  bave  neglect- 
ed to  file  a  brief  and  have  offered  no  reason 
or  excuse  for  such  failure,  this  court  la  not 
required  to  search  the  record  to  find  some 
theory  upon  which  the  Judgment  below  may 
be  sustained;  but  where  the  brief  filed  ap- 
pears reasonably  to  sustain  the  assignments 
of  error,  the  court  may  reverse  the  judg- 
ment In  accordance  with  the  prayer  of  the 
petition  of  plaintiff  in  error.  Butler  v.  Mc- 
Spadden,  107  Pac.  170;  Buckner  v.  Okla. 
Nat  Bank  .of  Shawnee  et  al.,  106  Pac.  959; 
Beeves  &  Co.  v.  Brennan,  106  Pac.  959 ;  But- 
ler V.  Sthison,  108  Pac.  1103;  Ellis  et  al.  v. 
Outler  et  al.,  106  Pac.  957 ;  Flanagan  et  al. 
T.  Davis  et  al.  (a  case  decided  at  this  term 
of  court  and  not  yet  officially  reported)  112 
Pac.  990. 

This  court  has  been  and  is  very  liberal 
where  small  amounts  are  Involved,  or  where 
the  parties  are  poor  and  make  a  showing  to 
that  effect,  to  permit  them  to  file  typewritten 
briefs,  thereby  relieving  them  of  the  expense 
of  having  them  printed,  and  if,  under  all  of 
these  conditions,  parties  neglect  to  brief 
their  cases,  and  are  unnecessarily  subjected 
to  the  expense  and  burden  of  second  trials, 
they  have  but  themselves  to  blame  for  it 

The  order  denying  a  new  trial  herein  and 
the  Judgment  are  set  aside,  and  the  cause 
remanded  to  the  county  court  of  Seminole 
county. 

TURNER,  KANE,  and  HATES.  JJ.,  con- 
cur.   WILLIAMS,  J.,  dissents. 


(27    Okl.    553) 

WAVERLET  INV.  CO.  ▼.  CITY  OF  ENID. 

(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Byllabut  ly  the  Court.) 

Appeal  and  Erbob  (8  773*)— Failube  to  File 

Briefs — Dismissal. 

Syllabus  same  nn  in  Horner  et  aL  v.  Goltiy 
&  Sons,  23  Okl.  905,  101  Pac.  Ill, 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  310S-3110;  Dec.  Dig.  i 
773.»] 

Error  from  District  Court,  Oarfield  Coun- 
ty ;  R.  H.  Loofborrow,  Judge. 

Action  between  the  Waverley  Investment 
Company  and  the  City  of  Enid.  From  the 
Judgment,  the  Investment  Company  brings 
error.   Dismissed. 

Sturgls,  Moore  &  Manatt,  for  plaintiff  in 
error.    J.  M.  Dodson,  for  defendant  in  error. 

HATES,  J.  This  cause  Is  now  before  us 
upon  motion  of  defendant  in  error  to  dismiss 
same  for  failure  of  plaintiff  in  error  to  file 
briefs.  The  petition  In  error  herein  was  fil- 
ed on  the  ICth  day  of  May,  1910;  but  no 
briefs  have  been  filed  by  plaintiff  In  error, 
as  required  by  rule  7  of  this  court  (20  Okl. 
vlii,  95  Pac.  vl). 


It  follows  that,  upon  the  authority  of 
Horner  et  al.  v.  Goltry  &  Sons,  23  Okl.  905, 
101  Pac.  1111,  the  cause  must  be  dismissed. 

DUNN,  C.  J.,  and  WILLIAMS,  KANE,  and 
TURNER,  JJ.,  concur. 

^27  Okl.  S22) 
DES  MOINES  FIRE  INS.  CO.  v.  DOGGBTT. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(SyUolus  hy  the  Court.) 

Appeal   and   Ebbob    (§   773*)— Failobb   to 

File  Bbief— Dismissal. 

Syllabus  same  as  in  Homer  et  al.  v.  Gol- 
try &  Sons,  23  Okl.  905,  101  Pac.  1111. 

[EM.  Note.— For  other  cases,  aee  Appeal  and 
E>rror,  Cent.  Dig.  il  3104-3110;  Dec  Dig.  g 
773.*] 

Error  from  Payne  County  Court;  P.  D. 
Mitchell,  Judge. 

Action  between  the  Des  Moines  Fire  In- 
surance Company  and  H.  L.  Doggett  From 
the  Judgment,  the  Insurance  Company  brings 
error.     Dismissed. 

Lowry  &  Lowry,  for  plaintiff  In  error. 
Freeman  E.  Miller,  for  defendant  in  error. 

HAYES,  J.  No  brief  was  filed  in  this 
cause  within  the  time  required  by  rule  7 
of  this  court  (20  Okl.  vlll,  05  Pac.  vl);  and, 
although  an  extension  of  90  days  has  been 
granted  and  expired,  plaintiff  in  error  has 
yet  filed  no  brief. 

It  follows,  upon  the  authority  of  Homer 
et  al.  V.  Goltry  &  Sons,  23  Okl.  905,  101  Pac 
1111,  that  defendant  In  error's  motion  to  dis- 
miss should  be  sustained;  and  It  is  so  or' 
dered. 

DUNN,  C.  J.,  and  WILLIAMS,  KAMBV 
and  TURNER,  JJ.,  concur. 


(27   OU.   4K) 

OKLAHOMA  CITY  v.  HASKELL,  Govcmoe. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Syllalut  by  the  Court.) 

Mandamus  (J  64*)— Subjects  or  Relief— Ex- 
ecutive Functions  of  Govebnob. 

The  courts  of  the  state  are  without  jnris- 

diction  to  control  the  Governor  by  mandamus 

in  the  exercise  of  his  executive  functions. 
[Ed.  Note.— For  other  cases,  see  Mandamus, 

Ont.  Dig.  $S  128,  129;    Dec.  Dig.  !  64.*] 

Mandamus  by  the  City  of  Oklahoma  City 
against  Charles  N.  Haskell,  (3ovemor.  Peti- 
tion dismissed. 

James  S.  Twyford,  City  Atty.,  for  plain- 
tiff. Chas.  West,  Atty.  Gen.,  and  W.  <X 
Reeves,  Asst  Atty.  Gen.,  for  defendant 

DUNN,  C.  J.  This  Is  an  original  action  in 
the  Supreme  Court  brought  by  the  city  of 
Oklahoma  City,  in  which  a  writ  of  manda- 
mus is  sought  against  the  defendant  Charles 
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N.  Haskell,  as  Governor  of  tbe  state  of  Okla- 
homa, requiring  talm  as  such  official  to  ap- 
point a  commission  to  appraise  the  value  of 
a  strip  of  land  which  the  board  of  park  com- 
missioners of  the  city  of  Oklahoma  City  de- 
sire to  appropriate  across  certain  public 
lands  owned  by  the  state  for  the  location  of 
a  boulevard  of  the  city.  The  proceeding  is 
l)eing  taken  nnder  the  provisions  of  the  chap- 
ter on  eminent  domain  (chapter  37,  p.  804, 
Comp.  Laws  Okl.  1909),  which  provides  for 
the  condemnation  for  certain  purposes  of 
lands  set  apart  for  the  use  and  benefit  of  the 
state  for  public  schools,  public  buildings,  and 
educational  Institutions,  and  establishes  a 
procedure  therefor,  making  if  the  duty  of  the 
Governor  to  appoint  three  disinterested  per- 
sons to  appraise  tbe  value  of  the  ground  tak- 
en and  the  damage  done  the  remaining  part 
On  the  Governor's  refusal  to  appoint  the 
board  of  appraisers  provided  for,  this  action 
was  brought  to  secure  a  writ  of  mandamus 
to  compel  bim  to  do  so. 

This  court  is  without  Jurisdiction,  for  the 
reason  that  the  courts  of  tbe  state  are  with- 
out jurisdiction  to  control  the  Governor  by 
mandarons  in  the  exercise  of  bis  executive 
functions.  This  question  was  gone  into,  pass- 
ed on,  and  determined  In  the  case  of  State  of 
Oklahoma  ex  rel.  Attorney  General  v.  A.  H. 
Huston  (an  opinion  of  this  court  recently  de- 
livered, but  not  yet  officially  reported)  113 
Pac.  100,  and  it  would  be  of  no  practical  val- 
ue to  further  discuss  or  reiterate  the  reason- 
ing of  that  case. 

Tbe  petition  is  accordingly  dismissed. 

TURNER,  WiIUJAMS,  ELANE,  and 
HAYES,  JJ.,  concur. 

<n  Okl.  510) 

BUIGMAM  V.  CHENEY. 
(Sapreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Syllahu*  ly  the  Court.) 

1.  Guardian  and  Ward  (J  13*)  —  Appoint- 
KSNT  or  GUARDTAN— Discretion  op  Court. 

In  the  appointment  of  guardians,  the  coun- 
to  courts  are  vested  with  a  sound  legal  discre- 
tion; and  their  judgments  In  such  cases  will 
not  be  overruled,  unless  it  is  apparent  that 
there  baa  been  an  abuse  of  such  discretion. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  J  50;    Dec.  Dig.  §  13.»] 

2.  Appbal  and   Erbob  (I  1078*)  —  Assion- 
MENTs  of  Error—Waiver. 

Where  plaintiff  in  error  fails  to  set  forth 
in  his  brief,  as  required  by  rule  2.')  (20  Okl. 
xii,  95  Pac.  viii),  argument  or  citation  of  au- 
thorities in  support  of  any  assignment  of  error, 
it  will  be  deemed  as  to  such  assignment  that 
he  has  waived  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  §{  4256-1261;    Dec.  Dig.  { 

Brror  from  District  Court,  Kiowa  Coun- 
ty; James  R.  Tolbert  Judge. 

Applications  of  Tula  Brigman  and  Wesley 
Oieney  for  appointment  as  guardian  of  an 


orphan  minor.  From  an  order  .appointing 
Cheney,  appeal  was  taken  by  Brigman  to 
the  district  court  aiid,  on  affirmance,  Brig- 
man brings  error.    Affirmed. 

George  L.  ZInk  and  Joseph  H.  Cllne,  for 
plalutlff  in  error.  Morse  &  Standeven,  for 
defendant  in  error. 

HAYES,  J.  This  proceeding  presents  a 
contest  between  plaintiff  in  error  and  defend- 
ant in  error  for  appointment  as  guardian  of 
an  orphan  minor.  The  minor  is  about  four 
years  old.  His  father  died  February  16, 
1909,  and  his  mother  died  on  tbe  5th  day  of 
the  following  July.  On  the  28th  day  of  Jtjly, 
1009,  defendant  in  error  filed  his  petition  In 
the  county  court  for  appointment  as  guard- 
ian of  the  person  and  estate  of  the  child. 
Upon  the  2d  day  of  the  following  August, 
plaintiff  in  error  filed  her  petition  for  the 
same  appointment  The  two  petitions  were 
set  down  for  hearing,  and  were  heard  by 
tbe  county  judge  on  tbe  6tb  day  of  the  same 
month.  After  hearing  the  evidence  In  sup- 
port of  both  petitions  and  of  each  applicant 
in  opposition  to  the  appointment  of  the  oth- 
er applicant,  the  court  appointed  defendant 
in  error.  From  this  order  of  the  court, 
an  appeal  was  taken  by  plaintiff  in  error  to 
the  district  court  where  there  was  a  trial 
de  novo,  resulting  in  tbe  same  order  as  was 
made  by  the  county  court 

Reversal  of  the  judgment  of  the.  district 
court  is  here  sought  upon  the  ground  that 
it  is  not  supported  by  the  evidence.  Section 
1793  of  Wilson's  Revised  &  Annotated  Sta^ 
utes  of  1903  provides  that  an  appeal  may  be 
taken  to  the  district  court  from  any  Judg- 
ment or  decree  or  order  of  the  probate  court: 
"First  Granting  or  refusing  or  revoking  let- 
ters testamentary  or  of  administration  or 
of  guardianship."  Appeals  from  the  county 
court  of  the  state  in  all  cases  arising  under, 
its  probate  jurisdiction  may  be  taken  from 
its  judgment  in  the  same  manner  as  was  pro- 
vided by  the  laws  of  the  territory  of  Okla- 
homa for  appeals  from  probate  courts  to  the 
district  court  Const  art  7,  {  16.  Any  party 
aggrieved  may  appeal  except  where  the  de- 
cree or  order  of  which  be  complains  was 
rendered  or  made  upon  default  Section 
1794,  Wilson's  Rev.  &  Ann.  St  Plaintiff  in 
error  is  the  maternal  grandmother  of  the 
minor,  and  defendant  In  error  is  its  paternal 
grandfather.  Whether  plaintiff  in  error  has 
sufficient  Interest  in  the  appointment  of  a 
guardian  to  entitle  her  to  a  right  of  appeal 
from  the  order  appointing  defendant  in  error 
has  not  been  questioned  by  defendant  in  er- 
ror; and,  assuming  that  she  has  tbe  right 
to  prosecute  this  appeal  without  deciding 
that  question,  we  shall  consider  the  case  upon 
its  merits,  in  so  far  as  the  same  is  prop- 
erly presented  by  the  record  and  briefs. 

Section  1815  of  Wilson's  Revised  and  An- 
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notated  Statutes  provides:  "If  the  minor  Is 
under  the  age  of  fourteen  years,  the  probate 
Judge  may  nominate  and  appoint  bis  guardian; 
if  he  is  above  the  age  of  fourteen  years,  he 
may  nominate  his  own  guardian,  who  If  ap- 
proved by  the  Judge  must  be  appointed  ac- 
cordingly. And  the  probate  court,  in  ap- 
pointing a  guardian  Is  to  be  guided  by  the 
considerations  named  In  the  Civil  Code." 
Section  3818  provides  that  In  appointing 
a  general  guardian  the  court  or  Judge  shall 
be  guided  by  the  following  considerations: 
First.  By  what  appears  to  be  for  the  best 
interests  of  the  child  in  respect  to  its  tem- 
poral and  its  mental  and  moral  welfare;  and, 
if  the  child  be  of  sufficient  age  to  form  an 
Intelligent  preference,  the  court  or  Judge  may 
consider  that  preference  in  determining  the 
question.  Second.  As  between  parents  ad- 
versely claiming  the  custody  or  guardianship, 
neither  parent  is  entitled  to  it  as  of  right, 
but,  other  things  being  equal,  If  the  child 
be  of  tender  years,  it  should  be  given  to  the 
mother,  If  it  be  of  an  age  to  require  educa- 
tion and  preparation  for  labor  or  business 
then  to  the  father.  Section  3819  provides: 
"Of  two  persons  equally  entitled  to  the  cus- 
tody in  other  respects,  preference  is  to  be 
given  as  follows:  First  To  a  parent  Sec- 
ond. To  one  who  was  Indicated  by  wishes  of 
a  deceased  parent  Third.  To  one  who  al- 
ready stands  in  the  position  of  a  trustee  of 
a  fund  to  be  applied  to  the  child's  support 
Fourth.  To  a  relative." 

It  follows  from  the  facts  of  this  case  that 
the  appointing  court  was  governed  by  the 
first  consideration  mentioned  In  section  3818. 
Said  provision  vests  in  the  appointing  court 
or  Judge  a  very  large  discretion  in  the  selec- 
tion and  appointment  of  a  guardian.  The 
primary  consideration,  which  outweighs  all 
others,  even  when  a  parent  is  applying  for 
appointment  as  guardian,  is  the  best  Interest 
of  the  child;  and  In  protecting  that  best  In- 
terest the  court  may  even  refuse  to  appoint 
a  parent  Where  other  things  pertaining  to 
the  best  interest  of  the  child  are  equal,  then 
by  section  3819  preference  Is  to  be  given, 
first  to  a  parent;  second,  to  one  who  was 
Indicated  by  the  wishes  of  a  deceased  par- 
ent; third,  by  one  who  stands  in  the  relation 
of  trustee;  fourth,  a  relative.  But  the  pro- 
visions of  this  last  section  have  no  applica- 
tion or  controlling  influence  upon  the  ap- 
pointing court  or  Judge,  when  in  the  Judg- 
ment of  the  court  such  an  appointment  would 
not  be  to  the  best  Interest  of  the  child.  The 
county  Judge  must  In  the  first  instance  Judge 
of  the  fitness  of  the  person  proposed  for  ap- 
pointment bis  ability  to  discharge  the  duties 
of  a  guardian,  and  to  beet  protect  and  pro- 
mote the  Interest  and  development  of  the 
child.  This  power  carries  with  it  a  discre- 
tion with  which  an  appellate  court  will  not 
interfere,  unless  there  has  been  a  clear  abuse 
of  that  discretion.  In  Lewis  v.  Read,  137 
Cal.  682,  70  Pac.  926,  there  was  an  applica- 
tion by  the  father  of  a  child  and  its  grand- 


mother for  appointment  as  guardian.  Their 
petitions  were  heard  together,  and  the  grand- 
mother's application  granted.  By  the  Judge 
In  delivering  the  opinion  of  the  court  it  is 
said:  "The  evidence  has  all  been  brought 
here  upon  a  bill  of  exceptions,  and,  after 
reading  it,  the  court  is  prepared  to  say  that 
the  order  appointing  the  grandmother  guard- 
ian of  the  person  of  the  minor  will  not  be  re- 
versed upon  the  ground  of  lack  of  evidence 
to  support  It  The  question  as  to  which  one 
of  these  two  parties  was  the  proper  party  to 
be  appointed  guardian  over  the  person  of 
this  child  was  essentially  a  question  of  fact 
for  the  trial  court,  and  that  court  having  de- 
cided it  and  there  being  substantial  evidence 
to  support  that  decision,  this  court  will  not 
Interfere  by  setting  aside  the  order  for  lack 
of  evidence."  This  language  Is  in  harmony 
with  the  decisions  of  all  the  courts  constru- 
ing and  applying  similar  statutes.  In  re 
Guardianship  of  Johnson,  87  Iowa,  130,  54  N. 
W.  69;  Ohms  v.  Woodward,  134  Mich.  596, 
96  N.  W.  960;  Sadler  v.  Rose,  18  Ark.  600; 
Nelson  et  al.  v.  Green,  22  Ark,  308. 

The  child  is  the  only  son  of  an  only  son  of 
defendant  in  error,  who  Is  63  years  of  age, 
and  whose  family  consists  of  himself,  a  wife, 
and  one  grown  daughter.  Defendant  in  er- 
ror has  property  of  approximate  value  of 
from  $30,000  to  |40,000.  He  has  a  good  res- 
idence, consisting  of  eight  rooms,  and  ex- 
presses a  willingness  and  desire  to  care  for 
the  child  at  his  own  expense,  and  to  admin- 
ister the  child's  estate  as  Its  guardian  with- 
out charge  to  its  estate,  which  is  of  the  val- 
ue of  from  $0,000  to  $8,000.  He  is  admitted 
by  plaintifC  in  error  to  t)e  a  competent  and 
suitable  person  to  act  as  guardian;,  and 
there  is  other  evidence  in  the  record  showing 
that  he  and  the  members  of  his  family  are 
of  high  character,  and  that  his  home  would 
afford  a  place  of  good  moral  and  sanitary  sur- 
roundings for  the  rearing  of  the  child.  He 
has  reared  three  children  and  has  educated  all 
of  them  well,  and  is  strongly  attached  to  the 
child.  On  the  other  hand,  there  is  nothing 
derogatory  in  the  evidence  to  the  good  char- 
acter and  qualification  of  plaintiff  In  error 
to  act  as  guardian.  Her  family  consists  of 
a  husband  and  six  children,  who  are  yet  at 
home  with  her.  She  is  industrious  and  has 
been  a  good  mother  to  her  own  children. 
Her  residence  contains  three  rooms,  and  her 
husband  has  property  of  approximate  value 
of  from  $3,000  to  $4,000.  She  likewise  mani- 
fests a  willingness  to  keep  and  rear  the  child 
without  expense  to  its  estate.  We  doubt  not 
tbat  the  interest  of  each  of  the  parties  to 
this  proceeding  springs  from  that  deep  and 
sincere  affection  so  often  manifest  In  grand- 
parents for  their  grandchildren,  and  particu- 
larly so  when  the  grandchild  has  been  visit- 
ed with  the  misfortune  of  the  loss  of  botb 
parents,  as  the  child  in  this  case;  but  the 
appointing  court  cannot  measure  tbia  affec- 
tion of  the  respective  parties  or  the  pleasure 
that  the  presence  of  the  child  io  their  re- 
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spective  bomes  would  afford  to  them  and 
award  the  appointment  upon  sucb  considera- 
tion alone.  The  primary  Interest  to  be  con- 
served Is  that  of  tbe  child.  These  parties 
with  their  witnesses  have  all  been  before 
two  courts,  in  each  of  which  there  was  a 
trial  de  novo,  and  these  trials  have  afforded 
an  excellent  opportunity  for  the  weighing  of 
the  evidence  and  a  consideration  by  those 
courts  of  what  will  be  for  tbe  best  Interests 
of  tbe  child,  and  It  cannot  be  said  under 
the  state  of  tbe  record  that  any  abuse  of  dis- 
cretion has  been  committed  In  the  appoint- 
ment made. 

Plaintiff  In  error  demanded  a  trial  by  Jury, 
which  was  refused.  Her  counsel  In  their 
briefs  state  that  an  exception  was  taken  to 
this  action  of  the  court,  and  that  such  ac- 
tion Is  af<!)igned  as  one  of  tbe  errors  for  re- 
rersal  of  the  cause.  No  citation  of  any  stat- 
utory or  constitutional  provision  is  made 
granting  sueb  right,  nor  has  any  reference 
been  made  to  any  text  or  decided  cases  so 
holding,  and  no  argument  has  been  suggest- 
ed to  support  this  contention.  Counsel  have 
contented  themselves  with  the  mere  state- 
ment that  this  class  of  cases  are  properly 
triable  by  jury.  Rule  25  of  this  court  (20 
Okl.  xli,  96  Pac.  vill)  rennlres  that  the 
briefs  of  plaintiff  in  error  shall  contain  tbe 
specifications  of  error  complained  of  sep- 
arately set  forth  and  numbered  and  argu- 
ment and  authorities  in  support  of  each 
point  relied  upon;  and,  where  counsel  falls 
as  to  any  specification  of  error  In  bis  peti- 
tion to  observe  this  rule,  such  failure  will  be 
deemed  a  waiver  of  said  assignment 

Tbe  Judgment  of  the  trial  court  Is  affirmed. 

DUNN,  C.  J.,  and  KANE  and  TURNER, 
J.T.,  concur.  WILLIAMS,  J.,  not  participat- 
ing. 


(27  Okl.  624) 

ARNOLD  T.  MOSS. 
(Supreme  Conrt  of  Oklahoma.     Nov.  16,  1910.) 

(SyVabut  by  the  Court.) 

1.  Partnership   (|   242*)  —  Retibkuent   or 
P  A  RTN  KR— Actio  nb— Parti  es. 

Under  the  law  in  force  in  the  Indian  Ter- 
ritory before  the  admission  of  the  state,  one 
member  of  a  partnership  to  whom,  upon  dissolu- 
tion of  the  firm,  was  assigned  the  accounts  of 
the  partnership,  could  not  maintain  an  action 
on  any  of  said  accounts  without  making  tbe 
other  members  of  tbe  firm  parties  to  tbe  action. 
[Bd.  Note,— For  other  cases,  see  Partnership, 
Cent.  Dig.  {  503;  Dec.  Dig.  {  242.*] 

2.  Appeal  and  Error  (§g  004,  695*)— Assioif- 

MENTS    OF    ERliOK— SUFFlCIENOr. 

Assifnimeuts  of  error  requiring  an  investi- 
gation and  consideration  of  tbe  evidence  will 
not  be  reviewed  by  this  court,  unless  tbe  case- 
made  contains  all  the  evidence  introduced  upon 
tbe  trial;  and,  although  the  case-made  con- 
tains a  statement  that  it  contains  all  the  evi- 
dence, if  the  record  upon  its  face  shows  that 
it  does  not,  and  that  material  books  and  ac- 
counts have  been  omitted  therefrom,  the  record 


Is    the    best    evidence,    and    will    prevail    over 
such  statement. 

(Ed.  Note. — VoT  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $$  2So6-2S09,  58)11-2015; 
Dec.  Dig.  $S  604,  605.»J 

Error  from  District  Court,  Carter  County ; 
S.  H.  Russell,  Judge. 

Action  by  M.  F.  Moss  against  J.  M.  Arnold. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

Guy  H.  Slgfer,  fOr  plaintiff  la  error. 

HAYES,  J.  This  action  was  originally 
brought  by  defendant  tn  error  in  the  United 
States  Court  for  the  Southern  District  of  the 
Iiidian  Territory,  at  Ardmore,  where  It  was 
pending  when  the  state  was  admitted  upon 
a  demurrer  to  the  petition  of  defendant  In 
error,  plaintiff  in  that  court,  and  hereafter  re- 
ferred to  as  plaintiff.  Plaintiff  alleges  in  his 
petition,  in  substance,  that  during  tbe  cotton 
seasons  of  1905  and  1006  he  and  A.  L.  Cul- 
well,  under  the  firm  name  of  A.  L.  Culwell  & 
Co.,  operated  a  gin  at  Springer  In  this  state, 
and  that  plaintiff  in  error,  defendant  below, 
was  engaged  in  tbe  mercantUe  business  at 
said  place;  that  during  said  season  A.  \x 
Culwell  &  C!o.  sold  to  defendant  307  bales 
of  cotton,  as  shown  by  a  list  and  account  at- 
tached to  plaintiff's  petition  and  made  a  part 
thereof  as  an  exhibit,  aggregating  in  value 
the  sum  of  f  16,010.00;  that  defendant  col- 
lected for  the  company  tn  addition  thereto 
MOS.06,  thereby  becoming  liable  to  tbe  com- 
pany In  the  sum  of  $16,508.17;  that  defend- 
ant has  paid  on  said  account  the  sum  of  $16,> 
088.50,  leaving  a  balance  dne  thereon  to 
plaintiff  the  sum  of  $419.67.  He  alleges  that 
the  firm  of  A.  L.  Culwell  &  Co.  has  l>een 
dissolved,  and  in  the  settlement  between  the 
members  of  the  Arm  the  account  against  de- 
fendant was  assigned  to  and  became  the 
property  of  plaintiff.  He  further  alleges 
that  In  April,  1906,  defendant  entered  Into 
an  agreement  to  arbitrate  the  differences  be- 
tween them  upon  the  account,  and  that  under 
said  agreement  the  same  was  Bnbmitted  to 
one  R.  F.  Sclvally  as  arbitrator;  that,  pursu- 
ant to  their  agreement,  Sdvally  made  an 
Investigation,  and  found  tliat  defendant  was 
Indebted  to  plainUff-  In  the  sum  of  $399.67, 
but  that  defendant  has  failed  to  comply  with 
bis  agreement  and  failed  and  refused  to  pay 
the  amount  due  under  the  award,  and  he 
thereupon  prays  for  Judgment. 

Counsel  for  both  parties  and  tbe  trial  court 
treated  this  action  as  one  both  iqwn  the  ac- 
count and  upon  an  alleged  award.  Plaintiff 
introduced  as  his  first  witness  tbe  said  Sclv- 
ally, alleged  by  plaintiff  in  his  petition  to 
have  been  selected  to  arbitrate  the  differenc- 
es between  him  and  defendant,  and  endeavor- 
ed to  prove  by  him  the  arbitration  and  award 
In  pursuance  with  tbe  agreement;  but  tbe 
witness  testified  that  no  award  was  ever 
made.    Thereafter  the  action  was  treated  as 
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one  upon  the  account  The  Question  of  de- 
fect of  parties  was  properly  made  by  defend- 
ant. The  trial  court,  however,  held  that 
there  was  no  defect  of  parties.  In  this  we 
think  error  was  committed.  The  account 
sued  upon  was  not  between  plaintiff  and  de- 
fendant, but  between  the  firm  of  which  plain- 
tiff constituted  only  one  of  the  members; 
and  his  right  to  recover  judgment  upon  the 
account  is  based  upon  an  alleged  assignment 
thereof  by  the  firm  to  him  upon  the  dissolu- 
tion of  the  partnership.  But  at  common  law 
on  open  account  Is  not  assignable  so  as  to 
Test  the  legal  interest  in  the  assignee  and 
enable  him  to  sue  upon  it  in  his  own  name. 
Anderson  v.  Lewis  &  Co.,  10  Ark.  804.  It  is 
true  that  section  4933,  Mansf.  Dig.  Ark  (Ind. 
T.  Ann.  St  1890,  i  3138),  in  force  hi  the  In- 
dian Territory,  provides  that  every  action 
must  be  prosecuted  in  the  name  of  the  real 
parties  in  interest,  but  the  next  section  pro- 
vides that  where  the  assignment  of  a  thing 
lb  action  is  not  authorized  by  statute,  the  as- 
signor must  be  made  a  party  as  plaintiff  or 
defendant.  There  was  no  provision  of  the 
statute  in  force  in  that  jurisdiction  authoriz- 
ing the  assignments  of  open  accounts.  Dis- 
cussing these  provisions  of  the  statnte  in  St 
Louis,  Iron  Mountain  &  Southern  Ry.  Co.  v. 
Camden  Bank,  47  Ark.  641,  1  S.  W.  704,  it 
is  said:  "The  appellees  are,  however,  the  as- 
signees of  whatever  amounts  are  due  upon 
these  open  accounts,  and  are  entitled  to  col- 
lect them  by  suit  in  their  own  name.  But 
the  accounts  are  not  contracts  or  agreements 
In  writing  for  the  payment  of  money  or  prop- 
erty, and  are  not  therefore  assignable  so  as 
to  permit  the  assignee  to  bring  his  action 
upon  them  without  the  appearance  of  the 
assignor  in  some  form  in  the  action  so  that 
the  judgment  will  bind  him  and  protect  the 
party  to  be  charged.  It  is  difficult  to  give  a 
reason  for  dispensing  with  the  presence  of 
the  assignor  when  suit  is  brought  upon  a 
nonnegotiable  Instrument  assigned  by  dell?- 
ery  merely  that  does  not  apply  with  equal 
force  to  a  suit  upon  an  open  account  but  the 
statute  makes  a  distinction,  and  the  courts 
are  at  liberty  to  disregard  its  peremptory 
terms."  The  foregoing  decision  of  the  Ar- 
kansas court  was  binding  upon  the  courts  of 
the  Indian  Territory  before  the  admission  of 
the  state;  and,  had  the  cause  been  tried  be- 
fore the  admission  of  the  state,  it  would  have 
fixed  the  test  for  determining  whether  there 
was  a  defect  of  parties,  and  by  section  1  of 
the  schedule  to  the  Constitution  the  same 
rule  is  made  to  apply  In  the  trial  of  the 
cause  after  the  admission  of  the  state. 

It  Is  also  urged  that  the  verdict  Is  not  sup- 
ported by  the  evidence,  but  this  assignment 
cannot  be  reviewed;  for,  although  the  case- 
made  contains  a  recital  by  way  of  averment 
that  It  contains  all  the  evidence  Introduced 
at  the  trial,  it  Is  apparent  from  the  case- 
made  that  it  does  not  contain  all  the  evidence, 


and  that  such  recital  Is  untrue.  Throughout 
the  trial  various  books  or  parts  of  books  and 
accounts  were  introduced  in  evidence.  None 
of  these  have  been  embodied  In  the  case- 
made.  Where  the  record  upon  its  face  shows 
that  it  does  not  contain  all  the  evidence,  but 
that  material  books  and  accounts  have  been 
omitted  therefrom,  the  record  is  the  best  ev- 
idence, and  will  prevail  over  statements  in 
the  case-made  and  recitals  in  the  certificate 
of  the  trial  judge  that  it  does  contain  all  the 
evidence.  Anderst  v.  Atchison,  Topeka  & 
Santa  Fg  Ry.  Co.,  19  Okl.  206,  91  Pac.  894; 
Ragalns  v.  Oeiser  Mfg.  Co.,  10  OtO.  544,  63 
Pac.  687. 

There  are  other  assignments  in  which  com- 
plaint of  the  admission  of  certain  evidence 
is  made.  Some  of  the  assignments  complain 
of  the  admission  of  some  of  those  books  and 
accounts  which  have  not  been  made  part  of 
the  case-made.  A  decision  upon  these  as- 
signments would  require  a  consideration  of 
the  evidence  to  determine  whether  any  prej- 
udicial error  was  committed  in  the  matters 
complained  of;  but  this  court  will  not  re- 
view assignments  requiring  a  consideration 
of  the  evidence,  when  the  record  does  not 
contain  all  the  evidence  Introduced  at  the 
trial.  Pierce  v.  Bngelkemeler,  10  Okl.  308,  01 
Pac  1047 ;  Blackwell  et  al.  v.  Hatch,  13  Okt 
169,  73  Pac.  933;  Garretson  v.  Wlthierspoon, 
16  Okl.  473,  83  Pac.  415. 

For  the  error  of  the  court  to  overmllng 
the  demurrer  to  plaintiff's  petition  upon  the 
ground  that  there  was  a  defect  of  parties,  the 
judgment  of  the  trial  court  is  reversed. 

DUNN,  C.  J.,  and  WILLIAMS,  KANE,  and 
TURNER,  JJ.,  concur. 

IZr  OkL  4E0) 

OKLAHOMA  FARMERS'  MUTUAL  IN- 
DEMNITY ASS'N  V.  SUTTON. 
(Sapreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(St/Habu*  iv  the  Court.) 
Insubance  (J  672*)— Mutual  Insubance  — 

JunOMENT— SUFFICIBNCY. 

O.  Co.  insured  S.  for  a  term  of  years,  be- 
ginning on  the  I7th  of  May,  1906,  in  considera- 
tion of  a  certain  premium  paid  to  it  by  S.; 
said  company  being  a  mutual  insurance  com- 
pany existing  by  virtue  of  article  0,  c.  43,  Wil- 
son's Rev.  &  Ann.  St.  1908.  A  general  verdict 
was  returned  in  favor  of  the  assured,  and  judg- 
ment rendered  thereon  against  the  company  for 
the  recovery  of  said  sum.  Beld,  under  this  rec- 
ord, not  to  be  error. 

[Ed.  Note.— For  other  cases  see  Insurance, 
Dec  Dig.  {  672.  •] 

Error  from  District  Court  Washita  Coun- 
ty; J.  R.  Tolbert  Judge.  . 

Action  by  Mrs.  S.  E.  Sutton  against  the 
Oklahoma  Farmers'  Mutual  Indemnity  Asso- 
ciation. Judgment  for  platotiff,  and  defend- 
ant brings  error.    Affirmed. 

George  T.  Webster,  for  plaintiff  in  error. 
T.  A.  Edwards,  for  defendant  in  error. 
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'WILLIAMS,  J.  Tbls  was  an  action  by 
tbe  defendant  in  error,  as  plaintiff,  against 
tbe  plaintiff  In  error,  as  defendant,  to  re- 
cover, on  an  undertaking  in  writing  entered 
Into  by  It  on  ttie  17tli  day  of  May,  1906,  in 
consideration  of  a  certain  premium  paid  by 
plaintiff  to  defendant,  whereby  it  insured 
plaintiff's  certain  house,  furniture,  beds,  bed- 
ding, wearing  apparel.  Jewelry,  boolcs,  etc., 
for  a  term  of  years  in  the  sum  of  $925  against 
all  losses  by  fire  and  lightning,  cyclones,  tor- 
nadoes, or  windstorms,  ^25  as  damages,  with 
interest  thereon  at  the  rate  of  7  per  cent. 
per  annum  from  the  12th  day  of  June,  1907. 
Tbe  insurance  undertaking  or  policy  upon 
which  this  action  is  based  is  in  part  as  fol- 
lows: "In  consideration  of  tbe  payment  of 
tblrty-two  and  >''/ioo  dollars,  payable  as  fol- 
lows:  $ cash    and    twenty-three   and 

**/ioo  dollars  on  or  before  the  Ist  day  of 

September,   1906,  and  | on  or  before 

the day  of ,  190 — ,  and  a  pre- 
mium contract  for  nine  and  *>A«o  dollars, 
payable  in  part  or  whole,  as  the  directors  of 
said  association  may  demand,  upon  an  as- 
sessment to  be  made  by  them  whenever  they 
shall  deem  the  same  necessary  for  losses  and 
expenses.  This  contract,  or  such  part  there- 
of as  shall  remain  unpaid  at  tbe  expiration 
or  termination  of  said  policy,  shall  be  given 
to  tbe  maker,  provided  all  assessments  on 
this  contract  and  all  liabilities  of  the  maker 
to  said  association  sliall  have  been  paid.  If 
default  is  made  In  the  payment  of  any  one 
assessment  as  above  stated,  then  tbe  whole 
of  the  contract  shall  become  immediately 
due  and  payable.  In  no  event  can  the  as- 
snred  be  called  on  for  more  than  the  amount 
of  this  contract.  The  representations  and 
declarations  made  by  the  assured  in  his  ap- 
plication and  contract — does  insure  Mrs.  S. 
E.  Sutton,  Cloud  Chief,  Okl.,  against  loss  or 
damage  by  fire,  lightning,  wind,  cyclones,  and 
tornadoes,  in  the  sum  of  nine  hundred  twen- 
ty-five dollars  according  to  the  specifications 
below,  on  the  following  described  property 
for  the  term  of  five  years.  •  •  •  And 
the  Oklahoma  Farmers'  Mutual  Indemnity 
Association  hereby  agrees  to  indemnify  and 
make  good  said  assured,  his  executors,  ad- 
ministrators, or  assigns,  in  sixty  days  after 
receipt  of  satisfactory  proof,  all  socb  Imme- 
diate loss  or  damage,  not  exceeding  In  amount 
tbe  snm  or  sums  as  above  itemized,  nor  the 
actual  cash  value  of  the  property  at  time  of 
loss."  Defendant,  in  its  answer,  pleaded, 
among  other  things,  failure  to  prove  loss, 
misrepresentations  as  to  value,  etc..  In  pro- 
curing the  application. 

Section  8  of  an  act  of  Oklahoma  Territory, 
of  Feb.  27.  1899  (Laws  1899,  c.  17),  being 
section  3263,  Wilson's  Rev.  &  Ann.  St.  1903, 
provides:  "The  premiums  upon  growing  crops 
shall  be  applied  to  loss  or  damage  on  grow- 
ing crops  and  the  premiums  upon  live  stock. 


farm  bnUdings,  and  other  property  Insured 
against  fire,  lightning  or  wind  storms,  shall 
be  applied  to  losses  upon  such  property.  Tbe 
expenses  of  the  association  shall  be  borne 
ratably  by  all  the  Insurance  carried  by  the 
association."  The  only  error  urged  here  is 
that  the  Judgment  rendered  on  such  verdict 
is  contrary  to  said  section.  Nothing  In  the 
record  shows  that  the  court  was  requested 
to  direct  that  said  Judgment  direct  that  said 
sum  be  collected  out  of  premiums  upon  live 
stock  or  farm  buildings  or  other  property, 
and  not  out  of  the  premiums  upon  growing 
crops.  This  matter  not  having  been  called 
to  the  attention  of  the  trial  court,  it  is  not 
essential  to  determine  this  question,  especial- 
ly in  view  of  the  fact  that  tbe  presumption 
is  that  plaintiff  in  error  has  the  funds  with 
which  to  meet  said  Judgment,  and  that  It 
contested  same  because  it  deemed  that  it  bad 
an  adequate  defense  to  said  policy,  and  not 
because  it  was  unable  to  pay  the  loss. 

The  Judgment  of  tbe  lower  court  Is  afflrm- 
ed.    All  the  Jtistlces  concur. 


(tr  ou.  tsi) 

OAST  v.  KINO  et  aL 
(Supreme  Conrt  of  Olclahoma.     Nov.  16;  1010.) 

(Sylldbut  hy  the  Court.) 

1.  CORPOBATIONS     (8     84*)  —  SUBSCBIPTION     TO 

Stock— Release  of  Subscbibbbs. 

A  secret  agreement  to  release  one  set  of 
snbscriben,  or  one  particular  subscriber,  to 
stock  in  a  corporation,  is  unfair  and  a  fraud 
upon  other  subscribers. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i  807 ;    Dec.  Dig.  f  84.«J 

2.  cobpobations  (j  80*)  —  subscbiptiow  to 
Corporate  Stock— Fraud  of  Pbokotkrs— 
Actions  roB  Dauages— Petitior. 

Petition  examined,  and  held  to  state  facts 
sufficient  to  state  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  244-265;    Dec.  Dig.  {  80.»] 

Error  from  District  Court,  Oklahoma 
County;  Oeo.  W.  Clark,  Judga 

Action  by  Franklin  L.  Gast  against  Al- 
phonse  L.  King  and  others.  Judgment  (or 
defendants,  and  plaintiff  brings  error.  Be-- 
versed  and  remanded. 

Fred  S.  Caldwell,  for  plaintiff  in  error. 

KANE,  J.  This  was  an  action  commenced 
by  tbe  plaintiff  in  error,  plaintiff  below, 
against  tbe  defendants  In  error,  defendants 
below,  to  recover  the  purchase  price  of  cer- 
tain stock  In  a  corporation,  upon  the  ground 
that  the  sale  was  procured  by  tbe  frand  and 
deceit  of  tbe  defendants.  A  general  demur- 
rer to  the  petition  was  sustained  by  the 
court  below,  and,  tbe  plahdtiff  electing  to 
stand  on  bis  petition.  Judgment  was  render- 
ed against  htm.  To  reverse  this  Judgment, 
this  proceeding  in  error  was  commenced. 

We  think  the  petition  states  facts  sufficient 
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to  constitute  a  cause  of  action  against  the 
defendants.  The  petition  is  very  long,  and, 
as  tbere  is  no  brief  on  Itetialf  of  the  defend- 
ants in  error  to  assist  the  court  in  analyzing 
it,  we  may  liave  overlooked  the  ground  or 
grounds  upon  which  the  court  below  sus- 
tained the  demurrer.  The  petition  states,  in 
substance,  that  on  or  about  the  15th  day  of 
September,  1906,  the  defendants  King  and 
Keith  called  upon  the  defendants  Turner 
and  Anderson  and  proposed  the  organizing 
of  a  corporation  under  the  laws  of  the  ter- 
ritory of  Oklahoma  for  the  purpose  of  man- 
ufacturing, buying,  and  selling  patent  arti- 
cles; that  King  stated  to  Turner  and  Ander- 
son that  be  would  make  over  and  assign  to 
said  corporation  bis  design  for  an  advertis- 
ing frame,  as  per  letters  patent,  of  date  the 
20tb  of  July,  1897,  serial  number  27,404,  pat- 
ent office  United  States  of  America,  together 
with  all  improvements  thereon,  as  his  sub- 
scription to  the  capital  stock;  that  King  and 
Keith  stated  to  Turner  and  Anderson  that 
they  desired  to  have  them  connected  with  the 
corporation  for  the  puri)ose  of  using  tbeir 
names  as  well-known  and  financially  respon- 
sible business  men  to  Induce  others  to  sub- 
scribe for  stock  in  said  corporation  and  pay 
therefor;  that,  if  tbey  Turner  and  Anderson 
would  consent  and  agree  to  so  lend  tbeir 
names  to  said  corporation,  then  said  King 
and  Keith  as  the  promoters  of  said  corpora- 
tion would  cause  to  be  issued  to  tbem,  with- 
out anything  being  paid  into  the  treasury  of 
Bald  corporation  therefor,  certain  blocks  of 
the  capital  stock  of  said  corporation  when 
the  same  was  organized,  and  that  such  s.tock 
would  then  be  valuable  In  the  hands  of  the 
said  Turner  and  Anderson  by  reason  of  the 
sums  which  other  subscribers  would  pay  in- 
to the  treasury  of  said  corporation  and  by 
reason  of  said  interest  in  said  King's  patent 
right;  that  said  Turner  and  Anderson  did 
then  and  there  secretly  agree  with  said  King 
and  Keith  as  the  promoters  of  said  proposed 
corporation  to  lend  their  names  to  said  pro- 
moters as  to  said  corporation  for  the  pur- 
pose of  enabling  said  promoters  to  hold  out 
and  represent  them  as  being  investors  in  said 
corporation,  and  thereby  because  of  the  well- 
known  reputation  of  the  said  Turner  and 
Anderson  as  men  of  high  business  .standing 
and  financial  responsibility,  enabling  said 
promoters  to  impose  upon  and  defraud  oth- 
.ers  into  subscribing  for  stock  in  said  corpo- 
ration and  paying  their  money  therefor  un- 
der the  belief  that  said  Turner  and  Ander- 
son were  bona  flde  investors  therein;  that  it 
was  then  and  there  further  agreed  upon  by 
and  between  the  said  King  and  Keith,  as 
such  promoters,  and  the  said  Turner  and 
Anderson,  as  such  pretended  investors,  that 
the  amount  of  stock  which  the  said  Turner 
and  Anderson  should  each  receive  for  so 
lending  their  names  to  said  promoters  and 
.  pretending  to  be  bona  fide  investors  iu  said 
corporate  enterprise  should  be  one-tenth  of 


the  entire  capital  stock  of  said  corporation; 
that   immediately   after   the   completion   of 
said  secret  agreement  King  and  Keith  ap- 
proached the  plaintiff,  and,  pursuant  to  and 
'  in  furtherance  of  the  carrying  out  of  the 
I  scheme  and  plan  which  tbey  had  then  formu- 
I  lated  and  devised  to  the  end  that  they  might 
I  swindle  and  defraud  bim,  and  of  which  said 
'  plan  and  scheme  the  assistance  and  co-opera- 
I  tion  of  the  said  Turner  and  Anderson,  were 
'  a  necessary  and  essential  part,  and  proposed 
',  to  bim  that  he  subscribe  for  stock  in  said 
\  corporation;    that  said  corporation  was  to 
have  a  capital  stock  of  1,000  shares  of  the 
'  par  value  of  $10  each ;  that  said  Turner  had 
subscribed  for  100  shares  of  said  company'8 
capital  stock,  for  which  he  was  bound  to  pay 
into   the  treasury  of  said  corporation   the 
sum  of  $1,000;   tliat  said  Anderson  had  sub- 
scribed for  100  shares  of  said  company's  cap- 
ital stock,  for  which  he  was  bound  to  pay 
Into   the  treasury  of  said  corporation  the 
sum  of  $1,000;  that  Keith  had  subscribed  for 
250  shares  of  said  company's  capital  stock, 
for  which  he  was  bound  to  pay  into  the 
treasury  of  said  corporation  the  sum  of  $2,- 
;  GOO;  that  said  King  had  subscribed  for  250 
shares  of  stock  of  said  company,  for  which 
he  had  agreed  to  sell,  transfer,  and  convey 
to  said  corporation  all  his  said  patent  right 
as  aforesaid;  that  said  statements  and  rep- 
resentations so  made  to  said  plaintiff  were 
false   and  untrue,  and   were  known   to   be 
false  and  untrue  at  the  time  they  were  made, 
In  this:  Because  of  said  secret  agreement  be- 
fore referred  to;    that  the  said  Turner,  An- 
derson, Keith,  and  King  were  not  bona  fide 
subscribers  to  the  capital  stock  of  said  cor- 
poration ;  that  it  was  at  all  times  understood 
by  and  among  said  King,  Keith,  Turner,  and 
Anderson  that  neither  of  said  parties  should 
pay  anything  for  tbeir  stock,  and  that  said 
stock  should  be  issued  to  them  without  any- 
thing of  value,  either  in  the  form  of  money 
or  property  or  services,  being  rendered  there- 
for, and  without  the  assets  or  resources  of 
said  corporation  being  benefited  or  enhanced 
In  any  way;   that  on  or  about  the  2d  day 
of  October,  1S06,  while  said  plainticr  was 
ignorant  of  the  aforesaid  secret  agreement, 
and  while  he  was  ignorant  of  the  falsity  of 
said  statements  and  representations  made  to 
,  him,  and  fully  believing  and  relying  upon 
said  statements  and  representations,  he  then 
'  and  tbere  agreed  with  said  King  and  Keith 
I  to   subscribe    for   the   full    number    of    250 
'  shares  of  the  capital  stock  of  said  company, 
I  and  pay  therefor  at  the  same  rate  at  which 
.  it  had  been  stated  to  bim  that  said  Turner. 
I  Anderson,    Keith,    and    King    were    paying 
:  therefor,  provided  that  King  and  Keith  would 
'furnish  him  with  reasonable  evidence  as  to 
I  the    financial    responsibility    and    business 
standing  of  said  Turner  and  Anderson.    There- 
after said  King  and  Keith  furnished  plain- 
I  tiff  with  certain  letters  which  he  accepted 
las  reasonable  evidence  of  the  financial  re- 
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sponsibllity  and  business  standing  of  said 
Turner  and  Anderson,  and  thereupon  he  def- 
initely closed  his  subscription  agreement,  and 
thereafter  paid  for  said  250  shares  of  satd 
company's  capital  stock  at  the  rate  of  ?10 
per  share  and  recel%'ed  said  corporation's 
stock  certificate  for  the  number  of  200  shares 
of  said  stock,  the  balance  of  said  shares  nev- 
er t>elng  issued  or  received  by  him.  After 
said  200  shares  of  stock  were  so  issued  and 
received  by  plaintiff,  be  surrendered  the  same 
up  to  defendant  Anderson,  without  receiving 
anything  of  value  therefor,  on  the  statement 
and  representation  then  and  there  made  to 
him  by  said  other  defendants  and  said  An- 
derson that  said  act  was  necessary  and  prop- 
er for  the  mutnal  interests  and  common  wel- 
fare of  all  of  said  parties  and  that  said  oth- 
er stockholders  were  doing  the  same.  Plain- 
tiff has  never  since  received  back  or' 
come  Into  possession  of  any  of  said  stock. 
On  or  about  the  Ist  day  of  May,  1907,  plain- 
tiff learned  and  discovered  the  fraud  com- 
plained of,  and  first  learned  of  the  existence 
of  said  secret  agreement  lietween  said  King, 
Keith,  Turner,  and  Anderson.  When  said 
plaintiff  discovered  said  fraud,  aU  of  said 
money,  the  full  sum  of  $2,500,  which  he  had 
paid  for  said  stock,  had  been  expended  by 
said  corporation  or  appropriated  by  said  de- 
fendants and  converted  to  their  own  use.  By 
reason  of  said  secret  agreement  by  and  be- 
tween said  King,  Keith,  Turner,  and  Ander- 
son and  by  reason  of  said  false  statements 
and  representations  made  to  bim  and  npon 
which  he  relied  and  acted,  and  which  he  did 
not  know  to  be  false  at  the  time,  he  has  been 
defrauded  by  said  defendants  and  damaged 
in  the  sum  of  $2,500. 

In  Cook  on  Corporations  (Oth  Ed.)  i  152, 
It  Is  said:  "There  are  In  general  five  differ- 
ent remedies  which  are  open  to  a  subscriber 
Induced  to  subscribe  by  fraud.  He  may,  up- 
on discovering  the  fraud,  rescind  the  sub- 
scription by  notification  to  the  corporate  au- 
thorities, without  taking  legal  proceedings, 
or  he  may  wait  until  sued  upon  the  subscrip- 
tion, and  then  set  up  the  fraud  as  a  defend 
to  the  action  at  law,  or  he  may  file  a  bill  in 
equity  to  restrain  such  suits  at  law  and  to 
set  aside  the  subscription,  and  also.  If  he 
wishes,  to  recover  back  payments  already 
made  on  the  subscription,  or  he  may  brlurf 
an  action  at  law  against  the  parties  fraudu- 
lently issuing  the  subscription,  and  recover 
damages  for  the  deceit"  The  latter  of  these 
remedies  seems  to  be  the  one  the  plaintiff 
elected  to  pursue.  It  has  been  held  in  many 
cases  that  a  secret  agreement  to  release  one 
set  of  subscribers,  or  one  particular  subscrib- 
er, to  stock  In  a  corporation,  is  unfair  and 
a  fraud  upon  other  subscribers.  Foy  v. 
Blackstone,  81  111.  538,  83  Am.  Dec.  24G: 
Downie  v.  White,  12  Wis.  176,  78  Am.  Dec. 
731 ;  Smith  v.  Heidecker,  39  Mo.  157;  Robin- 
son v.  Railway  Co.,  32  Pa.  334,  72  Am.  Dec. 
792.    In  Paddock  v.  Fletcher  et  aL,  42  Vt. 


389,  it  is  held:  "The  plaintiff  having  been 
Induced  to  subscribe  for  a  sliare  of  the  capi- 
tal stock  of  a  company  to  be  organized  under 
the  general  statutes  for  certain  legitimate 
purposes,  by  the  false  and  fraudulent  conspir- 
acy, acts,  and  representations  of  the  defend- 
ants, entered  Into  and  made  for  the  purpose 
of  deceiving  and  cheating  the  plaintiff,  and 
by  which  he  was  deceived  and  cheated,  hav- 
ing exercised  such  caution  and  prudence  as 
the  law  required  on  bis  part,  and  so  paid 
the  price  of  said  share  to  the  treasurer  of 
the  company  when  organized,  and  sustained 
a  loss  thereby,  is  entitled  to  recover  damages 
for  the  fraud  in  an  action  on  the  case  against 
those  who  committed  the  fraud,  whether  they 
converted  the  money  to  their  own  use  or 
not;  and  whether  they  carried  out  the  fraud- 
ulent scheme  after  obtaining  the  money  or 
not"  MUler  v.  Barber  et  al.,  66  N.  Y.  558, 
was  a  case  in  a  good  many  respects  similar 
to  the  one  at  bar.  Tbe  fourth  paragraph  of 
the  syllabus  reads  as  follows:  "A  corpora- 
tion was  organized  under  the  general  manu- 
facturing law  for  the  purpose,  as  stated  in 
Its  charter,  of  dealing  in  patent  rights  and 
the  manufacture  and  sale  of  patented  arti- 
cles. Defendant  B.  was  president  and  de- 
fendant S.  secretary,  and  both  took  an  ac- 
tive part  in  the  organization.  They,  with 
the  other  promoters  of  the  company,  had 
purchased  for  $8,500  an  interest  In  a  'patent 
bay  loader,'  giving  their  notes  for  most  the 
purchase  money.  The  scheme  to  organize  the 
company  was  set  on  foot  to  realize  means 
to  relieve  themselves  from  liability  thereon 
and  to  secure  advances.  The  interest  in 
said  patent  was  conveyed  to  the  company, 
and  was  the  only  property  held  by  It  to  rep- 
resent Its  nominal  capital  of  $35,000.  To 
promote  the  sale  of  stock,  and  give  credit  to 
the  enterprise,  varloys  prominent  men  were 
solicited  and  induced  to  subscribe  for  stock, 
giving  their  notes  therefor  upon  a  secret 
agreement,  which  was  carried  out,  that  the 
notes  should  be  given  up  without  payment. 
Plaintiff  was  induced  to  subscribe  for  $500 
for  tbe  stock,  giving  bis  note  therefor,  pay- 
able to  defendants  or  bearer,  ui)on  represen- 
tation of  defendant  B.  that  the  invention 
was  of  great  value,  accompanied  by  a  state- 
ment of  tbe  names  of  the  stockholders;  B. 
including  in  the  list  the  names  of  those  who 
had  subscribed  under  tbe  secret  agreement. 
The  negotiations  were  had  in  the  ofllce  of 
defendant  S.,  used  as  tbe  office  of  the  com- 
pany. He  was  In  another  room  at  the  time. 
Stock  was  also  sold  to  others  upon  similar 
representations,  and  enough  was  realized 
from  sales  to  pay  the  advances  and  liabil- 
ities of  the  original  purchasers  of  the  patent. 
Plaintiff's  note  was  sold  before  maturity, 
and  plaintiff  paid  the  same.  In  an  action  to 
recover  damages  .  from  fraud,  the  evidence 
tended  to  show  that  the  patent  was  of  no 
value.  Held,  that  the  evidence  was  sufficient 
to  sustain  the  action,  as  the  representation 
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of  the  Talae  of  the  iBTentlon  was  accom- 
panied with  a  false  representation  of  an  ex- 
trinsic fact,  calculated  to,  and  which  did,  put 
plaintiff  off  his  guard,  and  induced  him  to 
give  credit  to  the  statement  of  value.  Also, 
held,  that  the  representations  so  made  by 
B.  were  properly  received  in  evidence  as 
against  S.,  the  evidence  showiilg  that  he 
Icnew  from  its  Inception  of  the  scheme  for 
securing  factitious  subscriptions,  and  that  he 
accepted  the  benefits  resulting  from  the 
fraud."  In  Gilpin  v.  Netograph  Mach.  Co. 
et  al.,  108  Pac.  382,  this  court  held  that: 
"Where,  in  a  suit  on  two  promissory  notes, 
the  testimony  disclosed  that  the  same  were 
executed  in  renewal  of  two  other  notes  given 
by  defendant  to  plaintiff  in  payment  for  his 
share  of  the  purchase  price  of  a  worthless 
patent  right,  that  defendant  was  induced  to 
sign  the  original  notes  by  the  agent  of  plain- 
tiff and  L.,  one  of  defendant's  copartners,  by 
representing  to  him  that  L.,  on  whose  hon- 
esty, good  faith,  and  Judgment  defendant  re- 
lied, tbonght  it  a  good  investment  and  would 
Join  his  copartners  in  the  purchase  thereof 
and  pay  for  and  share  therein  equally  with 
them,  that  after  the  deal  was  closed,  pur- 
suant to  a  secret  agreement  between  said 
agent  and  L.,  plaintiff  return  to  L.  unpaid 
his  note  and  checlc  given  in  payment  for  his 
share  of  the  purchase  price  of  said  patent 
right,  held,  that  the  evidence  was  sufficient  to 
take  the  case  to  the  Jury  on  the  ground  of 
fraud;  held,  also,  that  the  execution  of  the 
rmewal  notes  before  the  discovery  by  defend- 
ant of  the  fraud  did  not  constitute  a  waiver 
thereof." 

The  Judgment  of  the  court  below  is  revers- 
ed, and  the  cause  remanded,  with  directions 
to  proceed  in  conformity  with  the  views  here- 
in expressed; 

DUNN,  0.  J.,  and  WILLIAMS,  HATES, 
and  TUKNER,  JJ.,  concur. 

(n  Okl.   630} 

STATE  ex  rel.  TAYLOR,  State  Examiner,  r. 

COCKRELL,  State  Banlc  Com'r. 
(Supreme  Court  of  Oklahoma.    Nov.  29,  1010.) 

(S]/ttahiu  ly  the  Court.) 

Baitks  and  Banking  (5  17*)— AuTHOBrrr  of 
State  Commissionkb  —  Etcauination  of 
Records  of  Bank  Exauineb. 

The  State  Ehcaminer  and  Inspector  is  an- 
thorized  by  Act  April  9.  lOOS  (Seas.  Laws, 
1907-08,  c.  79.  art.  1,  pp.  701.  7ft5),  aa  amended 
by  Act  Nov.  12,  1909  (Sess.  Laws  1909,  c.  37, 
art.  3,  pp.  507,  569:  Comp.  I^ws  1909,  c.  108, 
art  6,  S§  8G74-8G80,  pp.  1741-1743),  to  exam- 
ine the  oflice  and  records  of  the  Bank  Commis- 
sioner, includiDj;  the  records,  books,  papers,  etc., 
of  a  failed  or  insolvent  bank  in  his  custody  or 
control  as  such  officer  in  winding  up  and  ad- 
ministering the  affairs  of  such  bank  under  the 
powers  conferred  upon  him  by  said  acts. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec  Dig.  {  17.*] 

Kane,  J.,  dissenting. 


Action  by  the  State,  on  the  relation  oC 
Charles  A.  Taylor,  State  Examiner  and  In- 
spector, for  a  writ  of  mandamus  to  E.  B. 
Cockrell,  State  Bank  Commissioner.  Writ 
awarded. 

Chas.  West,  Atty.  Gen.,  and  Chaa.  L.  Moore, 
Asst  Atty.  Gen.,  for  plaintiff.  Ledl>etter, 
Stuart  &  Bell,  for  defendant 

WILLIAMS,  J.  This  is  an  original  action 
for  a  writ  of  mandamus  Instituted  by  the 
state  of  Oklahoma,  upon  the  relation  of 
Chas.  A.  Taylor,  State  Examiner  and  In- 
spector, against  A.  M.  Young,  Bank  Com- 
missioner of  said  state.  After  the  petition 
was  filed,  Mr.  Young  resigned  as  Bank  Com- 
missioner, and  Mr.  Cockrell,  who  was  ap- 
pointed to  fill  his  place,  appeared,  and  pray- 
ed that  he  might  be  substituted  as  party  de- 
fendant in  place  of  said  A.  M.  Young.  Up- 
on being  made  a  party,  be  adopted  the  an- 
swer filed  by  Mr.  Young  and  made  the  same 
his  answer. 

The  office  of  State  Examiner  and  Inspector 
exists  in  no  other  state  of  this  Union  by 
constitutional  provision.  Section  1  of  ar- 
ticle S  of  the  Constitution  of  this  state  prth 
vldes:  "The  executive  authority  of  the  state 
shall  be  vested  in  a  Governor,  Lleatenant 
Governor,  Secretary  of  State,  State  Auditor, 
Attorney  General,  State  Treasurer,  Superin- 
tendent of  Public  Instruction,  State  EUam- 
iner  and  Inspector,  Chief  Mine  Inspector, 
Commissioner  of  Labor,  Commissioner  of 
Charities  and  Corrections,  Commissioner  of 
Insurance,  and  other-officers  provided  by  law 
and  tbls  Constitution,  each  of  whom  shall 
keep  Ills  office  and  public  records,  books, 
and  papers  at  the  seat  of  government,  and 
shall  perform  such  duties  as  may  lie  desig- 
nated in  this  Constitution  or  prescribed  by 
law."  In  State  of  Oklahoma  ex  reL  Attorney 
General  v.  A.  H.  Huston,  District  Judge  et 
al.  (recently  decided  by  this  court  but  not 
yet  officially  reported)  113  Pac.  190,  it  was 
said:  "Under  the  Constitution  of  Oklahoma, 
which  provides  for  the  election  of  state,  coun- 
ty and  township  executive  officers  alike  b^ 
the  people,  the  state  executive  officers  l>elow 
the  Governor,  with  a  few  exceptions,  are  as 
independent  of  his  control  in  the  performance 
of  their  duties  as  are  the  officers  of  the 
counties  or  of  the  townships."  Obviously  the 
duties  of  the  State  Examiner  and  Inspector 
as  prescribed  by  the  Constitution  are  to  be 
discharged  by  him  Independent  of  the  chief 
executive  of  this  state.  It  is  not  within  the 
power  of  the  chief  executive  to  prevent  the 
State  Examiner  and  Inspector  from  discharg- 
ing any  duty  imposed  upon  him  by  virtue  of 
the'  Constitution  or  the  statutory  law  as  in 
force  in  this  state.  The  duty  of  the  chief 
executive  arises  when  the  State  Examiner 
and  Inspector  fails  to  discharge  his  duty;  It 
then  being  the  duty  of  the  chief  executive  to 
see  that  the  laws  are  faithfully  executed,  and 


•For  «tlMr  eMM  *e«  iwaa  Utgla  sad  Mctloa  NUUBBB  in  Dec.  Dls.  *  Am.  Dig.  Key  No.  Sartw  *  Bap'r  laOum 


Digitized  by 


Google 


W3 


8TATI3  T.  COCERBLL 


1001 


that  all  execntlve  officers  discharge  the  du- 
ties Imposed  upon  them  by  law.  However, 
under  the  clause  providing  that  other  duties 
and  powers  may  be  added  by  law,  it  la  with- 
in the  power  of  the  Legislature  to  prescribe 
certain  duties  to  be  performed  by  the  State 
Examiner  and  Inspector  when  directed  by 
the  Governor.  State  ex  rel.  Haskell,  Gov- 
ernor, ▼.  Huston  et  al„-21  Okl.  782,  97  Pac. 
983.  But  where  a  duty  Is  imposed  not  con- 
ditioned upon  the  direction  of  the  Governor, 
but  left  to  the  discretion  of  the  State  Exam- 
iner and  Inspector,  it  is  not  within  the  power 
of  the  chief  executive  to  prevent  the  perform- 
ance of  such  duty  by  him.  The  sole  question 
Involved  in  this  case  is  as  to  whether  the 
State  Examiner  and  Inspector  is  authorized 
under  the  law  to  examine  the  records  of  the 
Banlc  Commissioner  or  banking  department 
as  to  the  collection  and  disbursement  of  the 
depositor's  guaranty  fund  and  the  funds  or 
assets  of  failed  or  insolvent  banks  received 
and  disbursed  by  the  Bank  Commissioner  or 
banking  department  In  winding  up  the  affairs 
of  such  bank,  and.  If  so,  has  such  officer  the 
authority,  in  order  to  verify  the  records  of 
the  receipts,  collection,  and  disbursement  of 
such  funds  to  examine  the  records,  books, 
and  papers  of  such  bank  while  in  the  custody 
of  the  banking  department?  It  is  not  con- 
tended on  the  part  of  the  relator  that  the 
State  Examiner  and  Inspector  has  any  au- 
thority to  Inspect  or  examine  any  bank  that 
is  a  going  concern.  As  to  the  bank  in  ques- 
tion, the  Columbia  Bank  '&  Trust  Company, 
it  seems  that  the  Bank  Commissioner,  after 
due  examination  of  its  affairs,  having  become 
satisfied  of  its  Insolvency,  took  possession 
of  its  assets  and  proceeded  to  wind  up  the 
same.  As  to  the  funds  and  assets  of  said 
iMnk,  are  they  under  the  management  of  the 
state,  and  within  the  scope  of  section  1,  art 
3,  c.  37,  pp.  567-569,  Sees.  Laws  1909  (sec- 
tion 1.  art  1,  c.  79,  p.  701 ;  Sess.  Laws  1907- 
0(8).  wherein  it  is  provided:  "The  Examiner 
and  Inspector  shall  examine  the  books  and 
accounts  of  state  officers  whose  duties  It  is 
to  collect  or  disburse  funds  of  the  state  or 
(under)  its  management  at  least  once  each 
year"?  That  the  Bank  Commissioner  Is  a 
state  officer  has  not  been  and  cannot  be 
questioned.  That  the  depositors'  guaranty 
fund  and  the  funds  of  a  failed  bank  in  the 
hands  of  a  Bank  Commissioner  for  the  pur- 
pose of  reimbursing  the  depositors'  guaran- 
ty fund  is  as  much  a  fund  of  the  state  ns 
the  common  school  fund  Is  also  true.  The 
depositors'  guaranty  fund  act  was  sustained 
by  this  court  on  the  theory  of  the  reserve 
power  of  the  state  to  alter  and  amend  char- 
ters of  state  banking  corporations  for  the 
public  welfare  of  the  people  of  the  state. 
See  UoUe  State  Bank  v.  Haskell  et  al.,  'Zi 
Okl.  7&,  97  Pac.  595.  which  is  in  harmony 
with  Ozan  Lumber  Co.  v.  Biddie,  87  Ark. 
687,  113  S.  W.  796;  New  York  Central  & 
H.  R.  K.  Co.  v.  Williams,  199  N.  Y.  108,  02 
M.  B.  404;  Hammond  Packing  Co.  t.  Arkan- 


sas, 212  U.  S.  322,  29  Sup.  Ct.  370,  68  L.  Ed. 
530.  This  power  exercised  for  the  public 
welfare  by  the  legislative  act  which  causes 
to  l*e  levied  the  assessment  "against  the  cap- 
ital stock  of  each  and  every  bank  or  trust 
company  organized  or  existing  under  the 
laws  of  this  state  •  •  •  equal  to  five  per 
centum  of  Its  average  dally  deposits  during 
its  continuance  In  business  as  a  banking  cor- 
poration" for  the  purpose  of  protecting  the 
depositors  of  such  banks  (section  3,  art  2, 
c.  5,  pp.  121-123,  Sess.  Laws  1909)  Is  the 
same  as  that  which  levies,  or  causes  to  be 
levied,  a  tax  upon  the  property  within 
the  state  for  the  maintenance  and  support 
of  the  common  schools  and  educational  In- 
stitutions. The  title  of  such  depositors' 
guaranty  fund  vests  in  the  state  Just  as 
much  so  as  the  common  school  lands  or  the 
proceeds  of  the  sale  of  the  same^  and  the  tax- 
es levied  and  collected  for  the  maintenance 
and  support  of  said  schools,  all  of  which  are 
held  in  trust  by  the  state  for  a  specific  pur- 
pose. Even  if  It  were  not  a  state  fund.  It 
would  at  least  be  a  fund  under  the  manage- 
mmt  of  the  state.  In  that  event  the  Bank 
Commissioner,  being  a  state  officer  (section 
1,  art  14,  Const)  and  a  part  of  the  executive 
department,  would  be  brought  within  tlw 
terms  of  the  act  that  Imposes  npon  the  State 
Examiner  and  Inspector  the  duty  to  examine 
the  books  and  accounts  of  all  state  officers 
whose  duties  It  is  to  collect  and  disburse 
funds  under  the  management  of  the  state. 
The  qualiflcatlons  of  the  State  Examiner  and 
Inspector  are  that  he  Is  to  be  an  expert  ac- 
countant with  three  years'  experience.  He  is 
also  to, be  elected  by  the  people  in  their  sov- 
ereign capacity.  By  section  60  of  article  5 
of  the  Constitution  it  was  made  mandatory 
npon  the  Legislature  to  "provide  by  law  for 
the  establishment  and  maintenance  of  an  effi- 
cient system  of  checks  and  balances  between 
the  officers  of  the  executive  department,  and 
all  commissioners  and  superintendents,  and 
boards  of  control  of  state  institutions,  and 
all  other  officers  entrusted  with  the  collec- 
tion, receipt  custody,  or  disbursement  of  the 
revenue  or  moneys  of  the  state  whatsoever." 
The  title  of  the  act  passed  by  the  £rst  Leg- 
islature under  this  mandate  Is  as  follQws: 
"An  act  relating  to  the  office  of  State  Exam- 
iner and  Inspector  in  compliance  with  section 
152  of  the  Constitution  of  the  state  of  Okla- 
homa, providing  for  a  state  Constitution  of 
the  state  of  Oklahoma,  providing  for  a  State 
Examiner  and  Inspector;  and  article  5,  sec- 
tion 133,  entitled,  'A  system  of  checks  and 
balances  between  officials' ; '  defining  duties 
and  powers  of  State  Examiner  and  Inspec- 
tor; providing  for  appointment  of  an  as- 
sistant deputies  and  other  employes,  fixing 
salaries,  providing  for  penalties,  repealing  all 
conflicting  acts,  and  declaring  an  emergency." 
Sess.  Laws  1907-08,  p.  701.  The  supple* 
mental  amendatory  act  passed  by  the  Legis- 
lature of  1909  pursuant  to  the  same  mandate 
la  styled  as  follows:   "An  act  amending  an 
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act  entlOed,  'An  act  relating  to  the  office  of 
State  Examiner  and  Suspector  (Inspector) 
and  art.  5,  section  133,  entitled:  "A  system 
of  checks  and  balances  between  officials" ;  de- 
fining duties  and  powers  of  State  Examiner 
aijd  Suspector  (Inspector) ;  providing  for  ap- 
pointment of  an  assistant,  deputies,  and  other 
employes,  fixing  salaries,  providing  for  ex- 
penses, providing  for  penalties,  repealing  all 
conflicting  acts  and  declaring  an  emergency;' 
approved  April  9,  1908 ;  and  prescribing  addi- 
tional duties  and  powers ;  and  increasing  the 
number  of  deputies,  and  declaring  an  emer- 
gency."   Laws  1909,  c.  37,  art.  3. 

It  is  a  settled  mle  of  construction  that  we 
look  to  the  context  Including  the  title  of  an 
act  in  case  of  doubt  as  to  the  meaning  of 
sndi  act  Rakowskl  v.  Wagoner,  County 
Judge.  24  Okl.  282,  103  Pac.  632.  By  the 
title  of  said  act,  it  Is  the  declared  purpose 
of  said  enactment  to  carry  Into  effect  the 
mandatory  provisions  of  said  section  00  by 
providing  for  a  system  of  checks  and  bal- 
ances between  officers  of  the  executive  de- 
partment and  all  other  officers  intrusted  with 
the  receipt  custody,  or  disbursement  of  the 
moneys  of  the  state  whatsoever.  The  State 
Bank  Commissioner  or  the  banking  depart- 
ment is  a  part  of  the  executive  department 
of  the  state,  and  Is  Intrusted  with  the  re- 
ceipt, custody,  and  disbursement  of  funds  of 
failed  banks.  It  being  the  declared  purpose 
of  the  Legislature  by  said  two  acts  to  carry 
Into  effect  said  section  60,  did  said  enact- 
metats  reasonably  have  such  effect?  Section 
4  also  provides:  "All  officers  of  the  stat<» 
and  counties  of  the  state  •  •  •'  must 
make  written  exhibits  to  the  Examiner  and 
Inspector  under  oath  in  such  form  and  in 
such  manner  as  he  may  prescribe,  and  each 
and  every  person  so  required  who  shall  re- 
fuse and  neglect  to  make  such  written  ex- 
hibit or  to  make  or  to  give  such  informa- 
tion as  may  be  required  by  said  Examiner 
and  Inspector,  shall  be  deemed  guilty  of  a 
misdemeanor;  and  if  any  person  In  making 
such  exhibit  or  giving  such  information  or 
affording  any  statement  required  under  this 
act,  on  his  oath,  shall  knowingly  swear  false- 
ly concerning  the  same,  he  shall  be  deemed 
guilty  of  perjury  and  punished  accordingly. 
The  State  Examiner  and  Inspector  shall  have 
full  power  and  authority  for  the  various  pur- 
poses named  to  examine  books,  papers,  ac- 
counts, bills,  vouchers  and  any  other  docu- 
ments, or  property  of  any  or  all  of  the  afore- 
said state  Institutions,  all  state  officers  and 
custodians  of  any  county  or  state  funds,  also 
to  examine  under  oath,  county  or  state  of- 
ficers and  custodians  of  county  and  state 
funds  aforesaid..  The  State  Examiner  and 
Inspector  is  empowered  to  issue  subpceuas 
and  administer  oaths  in  the  performance  of 
his  duty,  and  any  persons  refusing  access  to 
said  examiner  to  any  such  books,  or  papers, 
or  any  officer,  clerk,  employ^,  or  other  per- 
sons aforesaid,  who  shall  obstruct  access  and 
refuse  to  search  for  any  required  informa- 


tion, or  who  shall  In  any  manner  binder  the 
examination  required  by  this  act  of  the  rec- 
ords and  books  of  the  officers  of.  public  In- 
stitutions or  pertaining  to  county  and  state 
officers  aforesaid  shall  be  deemed  guilty  of 
a  misdemeanor.  •  •  •  ••  xhe  power  to  ex- 
amine papers,  accounts,  bills,  and  vouchers  or 
any  other  documents  of  all  state  officers  or 
custodians  of  county  or  state  funds  .aforesaid 
is  referable  to  section  1,  art  1,  supra,  where- 
in the  duties  are  Imposed  upon  the  State 
Examiner  and  Inspector  to  examine  the 
books  and  accounts  of  state  officers  whose 
duties  It  Is  to  collect  or  disburse  funds  of  the 
state  or  (under)  its  management  at  least 
once  each  year.  It  seems  from  this  language 
that  It  is  the  duty  of  the  State  Examiner  and 
Inspector  to  examine  the  books,  papers,  ac- 
counts, bills,  vouchers,  and  any  other  docu- 
ments of  the  banking  department  relative  to 
the  depositors'  guaranty  fund  or  any  fund  or 
assets  of  failed  banks  that  have  been  han- 
dled by  said  department 

It  is  contended  that  the  State  Examiner 
and  Inspector  in  makbig  this  examination  is 
confined  to  the  books  of  the  banking  de- 
partment upon  which  the  Bank  Commission- 
er or  other  officer  of  said  department  have 
made  entries  or  record  relative  to  such  fund 
or  assets  received,  disbursed,  or  disijosed  of. 
If  this  be  true,  an  examination  of  such  de- 
partment in  resi)e<?t  to  the  funds  and  assets 
of  a  failed  bank  that  have  been  or  are  be- 
ing administered  by  said  department  conld 
result  in  no  practical  benefit.  The  result 
would  be  a  valueless  farce,  for  the  State  Ex- 
aminer and  Inspector,  being  confined  to  such 
record  as  contained  only  entries  made  by  the 
Bank  Commissioner  or  the  banking  depart- 
ment would  have  no  way  to  determine 
whether  they  spoke  the  truth.  Whilst  all  of- 
ficers are  presumed  to  be  without  ofBdal 
wrong,  yet  it  was  the  evident  iutentloD  of 
the  framers  of  the  Constitution  to  have  such 
system  of  checks  and  balances  as  would 
bring  about  an  inquisitorial  examination  for 
the  protection  of  the  people,  so  that  there 
could  be  no  hidden  official  wrong.  These 
organic  and  statutory  provisions  should  be 
given  a  reasonable  construction  to  carry  out 
the  spirit  and  evident  purpose  of  the  law- 
makers, and  not  by  a  restricted  or  narrow 
construction  leave  one  of  the  most  impor- 
tant branches  of  the  executive  department 
without  an  examination  by  the  expert  ac- 
countant or  state  officer  elected  by  the  peo- 
ple of  the  state  for  such  purpose.  There  ap- 
pearing to  be  no  reason  for  such  an  excep- 
tion, and  none  seeming  to  have  been  made, 
such  exception  should  not  be  interpolated  by 
construction  into  this  statute.  It  Is  the  man- 
datory- duty  of  the  Examiner  and  Inspector 
to  examine  at  least  once  a  year  the  books 
and  accounts  of  state  officers  whose  duties  it 
Is  to  collect  and  disburse  fnnds  of  the  state, 
or  funds  under  its  management;  It  being  left 
to  his  discretion  to  make  other  examinations 
during  such  year  if  he  thinks  best.     The 
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GoTernor,  If  he  determines  that  other  ex- 
aminations than  those  made  by  the  State 
Bxaminer  and  Inspector  on  his  awn  motion 
are  necessary,  may  call  npon  such  State  Ex- 
aminer and  Inspector  to  make  such  examina- 
tions, and  it  will  be  his  duty  to  make  the 
same. 

The  suggestion  Is  made  that,  as  It  is  his 
mandatory  duty  only  to  make  one  examina- 
tion of  said  office  each  year,  the  records  of 
failed  banks  may  not  remain  permanently 
In  the  custody  of  the  banking  department. 
There  being  a  discretion  left  to  the  State  Ex- 
aminer and  Inspector  as  to  whether  he  will 
make  more  than  one  examination,  it  is  pre- 
sumed that  he  will  exercise  such  discretion 
to  make  at  the  proper  and  opi)ortune  time 
all  necessary  examinations.  Why  has  he  not 
under  the  broad  powers  conferred  upon  him 
under  these  statutes  In  order  to  determine 
whether  the  records  of  the  receipts  and  dis- 
bursements of  such  funds  are  correct  a  right 
to  examine  the  original  books  and  entries  of 
Buch  failed  bank  as  to  cash  received  and  dis- 
bursed and  as  to  bills  receivable  and  bills 
payable  disposed  of,  etc.,  to  determine  wheth- 
er said  department  as  to  such  insolvent  bank 
has  faithfully  administered  its  trust?  If  the 
records  of  such  bank  have  been  turned  back 
to  the  directors  and  stockholders  of  the  In- 
stitution, why  cannot  said  State  Examiner 
and  Inspector,  under  his  inquisitorial  power 
and  the  authority  vested  in  him  by  virtue  of 
said  section  4,  Issue  subpcenas  for  the  at- 
tendance of  such  ofQcers  of  such  bank  requir- 
ing them  to  bring  with  them  such  books  and 
records  as  may  be  in  their  custody  that  he 
may  examine  such  parties  under  oath  and 
examine  such  records  to  make  a  thorough 
and  complete  examination  of  such  depart- 
ments. What  is  the  sense  of  the  requirement 
of  such  official  or  employes  to  make  answer 
and  to  attach  exhibits  of  said  records  cov- 
ering BUCh  matters  If  the  originals  may  not 
be  examined  by  him?  Every  citizen  of  this 
commonwealth  has  an  interest  in  the  faith- 
ful administration  of  the  banking  depart- 
ment and  the  honest  disbursement  and  ac- 
connting  of  the  depositors'  guaranty  fund 
and  the  winding  up  of  the  affairs  of  all 
failed  banks. 

In  Noble  State  Bank  v.  Haskell  et  al.,  su- 
pra, it  is  said:  "Banks  are  chartered  by  the 
state,  not  with  the  paramount  view  of  en- 
abling the  stockholders  to  make  investments 
and  derive  profits  therefrom,  but  to  meet  a 
public  necessity.  The  stockholders  having 
made  investments  therein  should  be  protect- 
ed, but  private  interest  must  always  be  sub- 
ordinated by  the  state,  in  the  reasonable 
exercise  of  its  police  power,  to  the  public  wel- 
fare or  good.  With  the  view  that  the  depos- 
itor as  well  as  the  stockholder,  and  the  gen- 
eral public  with  an  incidental  interest  there- 
in, may  be  protected,  banking  Is  regulated, 
and  limitations,  restraints,  and  requirements 
are  imposed.  •  ♦  •  In  addition,  to  fur- 
tber  and  more  completely  protect  the  depos- 


itors, the  depositors'  guaranty  fund  is  cre- 
ated ;  the  I«glslature  acting  pursuant  to  the 
mandatory  declaration  of  the  Constitution." 
It  was  the  purpose  of  the  framers  of  the 
Constitution  in  creating  the  office  of  the 
State  Examiner  and  Inspector  with  the  man- 
date contained  in  section  60  of  article  5,  to 
provide  for  the  examining  and  the  checking 
of  the  accounts  of  all  officers  handling  the 
funds  of  the  state  or  funds  under  Its  man- 
agement, so  that  the  Interests  of  the  people 
of  this  state  could  be  safeguarded  by  each 
department  and  office  not  being  depended 
upon  to  check  Itself.  In  section  1  it  is  spe- 
cifically provided  that  no  deputy  of  the  State 
Examiner  and  Inspector  shall  examine  the 
records  of  the  county  officers  of  the  county 
in  which  he  resides.  This  forcibly  shows  the 
Intent  and  purpose  of  the  Legislature  to  have 
a  disinterested  and  impartial  Inspection  and 
examination  of  the  account  of  all  officers. 
To  say — after  this  care  In  framing  the  Con- 
stitution to  provide  for  such  <^ce  and  Impos- 
ing the  mandatory  duty  upon  the  Legislature 
to  act,  and  in  pursuance  of  which  the  Legis- 
lature has  acted  and  examination  provided  to 
be  made  of  the  records  of  every  state  officer 
handling  funds  of  the  state  or  funds  under 
its  management,  and  having  further  provid- 
ed for  the  issuance  of  subpoenas  and  the  ad- 
ministering of  oaths  so  that  witnesses  might 
be  subpoenaed  and  papers  brought  before 
such  Examiner  and  Inspector,  and  making 
it  a  misdemeanor  for  any  person  or  officer  to 
obstruct  such  Examiner  making  search  in  the 
examination  of  such  office — ^that  only  an  ex- 
amination of  the  permanent  records  is  au- 
thorized, Is  to  fly  in  the  face  of  the  spirit 
and  letter  of  the  act  There  is  no  provision 
in  these  statutes  for  the  placing  of  the  wind- 
ing up  of  the  affairs  of  a  failed  bank  under 
the  jurisdiction  of  a  court  The  provision  is 
that  the  claims  shall  not  be  sold  or  com- 
promised without  being  authorized  by  an  or- 
der of  court  This  act  contemplates  that  the 
affairs  of  a  failed  bank  shall  be  wound  up 
by  the  Bank  Commissioner  and  these  record^ 
while  in  the  custody  of  the  Bank  Commis- 
sioner are  the  records  of  his  office.  There  is 
no  contention  in  this  case  that  these  recocda 
were  not  in  the  custody  of  the  Bank  Commis- 
sioner. If  we.  are  not  correct  in  this  conclu- 
sion, there  is  no  adequate  provision  for  the 
examloation  of  the  school  land  department 
by  the  State  Examiner  and  Inspector,  for 
the  authority  to  examine  the  same  can  be 
only  by  virtue  of  section  1,  heretofore  refer- 
red to.  Imposing  the  duty  upon  the  State  Ex- 
aminer and  Inspector  to  "examine  the  books ' 
and  accounts  of  state  officers  whose  duties 
it  is  to  collect  or  disburse  funds  of  the  state 
or  (under)  its  management  at  least  once  each 
year."  And  how  can  a  correct  examination 
of  said  department  be  made  without  verify- 
ing the  entries  on  the  recoMs  of  said  depart- 
ment by  calling  upon  the  depositories  fer 
copies  of  entries  and  amounts  of  money  on 
deposit,  and,  if  be  thlnk»  it  necessa.'jr,  to/ 
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subpoena  the  of&cers  of  the  depositories,  les- 
sees, and  purchasers  of  land  to  further  veri- 
fy as  to  amounts  of  money  received,  paid,  or 
agreed  to  be  paid.  Certainly,  if  he  had  this 
authority  as  to  the  Conimlssioners  of  the 
Land  Office  who  are  state  officers,  he  has 
such  authority  as  to  the  Bank  Commissioner 
(a  state  officer)  as  to  all  papers  in  his  cus- 
tody relative  to  such  trust  fund.  Nor  would 
there  be  any  adequate  provision  authorizing 
the  examination  of  the  office  of  the  state 
fish  and  game  warden,  if  he  were  to  be  con- 
fined exclusively  to  the  permanent  entries 
and  records  made  In  such  office  by  being  ex- 
cluded from  calling  upon  the  various  depu- 
ties over  the  state  for  exhibits  or  subpoena- 
ing, swearing,  and  examining  them  as  wit- 
nesses. The  same  would  apply  to  the  state 
librarian,  state  oil  inspector,  and  other  state 
officers.  The  fact  is  that  section  1  is  com- 
prehensive and  was  intended  to  apply  to  ev- 
ery state  officer  authorized  to  collect  or  dis- 
burse funds  whatsoever  of  the  state  or  (un- 
der) Its  management  at  least  once  each  year 
and  to  provide  for  effective  not  abortive  ex- 
aminations. Section  2  is  equally  as  compre- 
hensive as  to  the  "public,  educational,  char- 
itable, penal  and  reformatory  institutions  be- 
longing to  the  state,"  or  "under  the  control 
of  the  state,"  leaving  no  exception.  To  adopt 
such  a  rule  of  construction  as  is  contended 
for  by  the  respondent  would  curtail  the  pow- 
er of  a  constitutional  officer  to  examine  one 
of  the  most  important  branches  of  the  ex- 
ecutive department  of  this  state  in  handling 
trust  funds,  and  place  an  exception  in  the 
statute  when  the  more  reasonable  construc- 
tion places  none  there.  The  writ  of  manda- 
mus as  prayed  for  Is  therefore  awarded. 

DtJNN,  C.  J.,  and  HATES  and  TURNER, 
JJ.,  concur.    KANE,  J.,  dissents. 


(27  ou.  6«) 

WOOD  V.  STEIL  et  al. 
(Supreme  Court  of  Oklahoma.    Nov.  16,'  1910.) 

(8vllabu»  Iv  «>e  Court.) 

1.  Judgment  (J  5C9*)  —  Vacation  —  Second 
Application  —  Necessitt  fob  Leave  to 
File. 

A  second  application  to  vacate  a  judgment 
or  order  founded  upon  facts  which  were  known 
or  should  have  been  known  to  the  party  when 
making  the  first  application  should  not  be  con- 
sidered by  the  court  in  the  absence  of  leave  first 
had  to  file  the  same. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  908;  Dec.  Dig.  S  560.*] 

2.  Judgment    (5   344*)— Appeal    and    Erbor 

g982*)— RevieV— DiscBETio*  of  Court-R- 
uling ON  MttTioN  to  Vacate  Judgme^jt. 
An  order  of  court  vacating  or  refusing  to 
vacate  an  order  or. judgment  rests  much  in  the 
discretion  of  the  court,  and  will  not  be  disturl>- 
ed  on  appeal  unless  plainly  erroneous. 

[Ed.  Note. — For  other  cases,  see  Jndgment, 
CJent.  Dig.iSi  673.  677;  Dec.  Diff.  §  344;*  Ap- 
peal and.  Error,  Cent.  Dig.  U  3S77-3879;  Dec. 
Big.  §  962.  •] 


Error  from  District  Court,  Muskogee  Coun- 
ty; John  H.  King,  Judge. 

Action  by  M.  F.  Stell  and  others  against 
B.  F.  Wood,  Sr.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

Bert  G.  Wood  and  O.  T.  Gllbertson,  for 
plaintiff  in  error.  Thomas  A.  Jenkins,  for 
defendants  in  error. 

DUNN,  C.  J.  This  case  presents  error  from 
the  district  court  of  Muskogee  county,  and 
originated  prior  to  statehood  in  the  United 
States  commissioner's  court,  sitting  at  Mus- 
kogee. From  the  judgment  of  that  court  the 
cause  was  appealed  to  the  .United  States 
Court  of  the  Western  District  of  the  Indian 
Territory,  and  by  operation  of  law  was 
transferred  to  the  district  court  of  Muskogee 
county  on  the  incoming  of  statehood.  It  was 
regularly  assigned  for  trial  Novemt)er  17, 
1908,  and  on  its  being  called  for  hearing 
counsel  for  defendant,  who  was  appellant, 
did  not  appear.  Counsel  for  plaiutiCF  filed 
motion  to  dismiss  the  appeal  for  want  of 
prosecution,  which  motion  was  on  the  same 
day  taken  up,  considered  by  the  court,  and 
the  cause  was  dismissed.  On  the  next  day, 
to  wit,  November  18,  1908,  the  defendant 
filed  a  motion  to  reinstate  the  cause,  alleg- 
ing therein  that  defendant's  counsel  was  in- 
formed and  believed  that  the  cause  was  set 
for  November  18,  1008,  instead  of  November 
17,  1908,  and  that  there  was  a  good  defense 
to  the  action.  The  court  on  the  hearing  of 
the  said  motion  to  reinstate  overruled  the 
same,  and  adhered  to  its  previous  order  or 
judgment  of  dismissal.  Ten  days  thereaft- 
er, and  on  November  28,  1906,  the  defendant, 
to  secure  the  same  relief  which  had  been 
denied  on  his  previous  motion,  filed  a  peti- 
tion under  section  6094,  Comp.  Laws  1909, 
which  provides  that  "the  district  court  stiall 
have  power  to  vacate  or  modify  Its  own 
judgments  or  orders,  at  or  after  the  term  at 
which  such  judgment  or  order  was  made. 
*  •  *.  Seventh,  For  unavoidable  casualty 
or .  misfortune,  preventing  the  party  from 
prosecuting  or  defining."  Counsel  in  his  peti- 
tion set  up  the  same  facts  as  were  contained 
in  his  motion,  and  also  an  additional  fact,  to 
wit,  that  he  had  been  prevented  by  illness 
from  being  present  in  court  on  the  17th  day 
of  November,  1908,  and  that,  had  he  not  been 
so  prevented,  he  would  have  been  in  court  at 
the  time  of  the  calling  of  the  setthtg.  In  ad- 
dition thereto,  his  petition  contains  a  state- 
ment of  d^ense  to  the  action.  Counsel  for 
plaintiff  filed  a  counter  affidavit,  the  tenden- 
cy of  which  was  to  call  into  question  the  Ill- 
ness alleged  by  counsel  for  defendant  as  the 
unavoidable  casualty  of  misfortune  which 
prevented  him  from  appearing  aiid -prosecut- 
ing his  appeal.  This  petition  which  sou^t 
to  vacate  the  order  previously  made  was  de- 
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Died,  and  from  this  defendant  has  brongbt 
the  case  to  this  court  by  petition  In  error  and 
case-made. 

Coonse]  for  defendant  In  error  in  this 
court  urge  two  grounds  as  reasons  why  the 
judgment  of  the  trial  court  should  be  sus- 
tained: '  First,  It  is  insisted  that  a  second  ap- 
plication to  vacate  a  Judgment  founded  upon 
facts  which  were  known  or  should  have  been 
known  to  the  party  when  making  the  first 
sttould  not  be  considered  by  the  court  This 
statement  of  the  rule  seems  to  be  well  sup- 
ported by  authorities,  and  In  onr  Judgment, 
in  the  absence  of  leave  first  obtained,  a  sec- 
ond application  for  the  same  relief  on  the 
same  grounds  or  on  grounds  which  were  then 
or  sliould  have  been  known  to  counsel  to 
exist  ought  not  to  be  favorably  entertained  in 
order  that  the  trial  of  actions  may  not  be  by 
piecemeal  or  become  a  series  of  experiments. 
Authorities  supporting  this  conclusion  may  tie 
noted  as  follows:  15  Ency.  Plead.  &  Prac 
pp.  300,  301,  302,  where  numerous  authori- 
ties are  cited  In  the  notes;  23  Cyc.  974; 
Smith  V.  Wachoh  et  al.,  .179  Pa.  260,  36  Atl. 
221 ;  Swanstrom  v.  Marvin,  38  Minn.  359,  87 
N.  W.  456;  Weller  v.  Hammer,  43  Minn.  193, 
45  N.  W.  427 ;  McCord  v.  McCord,  24  Wash. 
629,  64  Pac.  748.  See,  also,  as  pertinent  to 
the  same  question  the  cases  of  Jensen  v.  Bar- 
bonr,  12  Mont.  566,  31  Pac.  692,  and  BaUey 
▼.  Taaffe,  29  Cal.  423. 

It  is  said  in  the  syllabus  to  the  case  of 
Swanstrom  v.  Marvin,  supra,  that:  "A  sec- 
ond applicatioB  for  such  relief,  founded  upon 
facts  which  were  known,  or  should  have  been 
known,  to  the  party  when  making  the  first, 
should  not  be  considered  by  the  court"  The 
application  to  set  aside  an  order  or  Judgment 
by  default  rests  much  in  the  discretion  of  the 
court,  and  will  not  be  disturbed  by  an  ap- 
pellate court  unless  plainly  erroneous.  As  Is 
said  in  the  case  of  Bailey  v.  Taaffe  et  a)., 
supra,  on  the  matter  of  this  discretion:  "It 
Is  not  a  mental  discretion,  to  be  exercised  ex 
gratia,  but  a  legal  discretion,  to  be  exercised 
in  conformity  with  the  spirit  of  the  law,  and 
in  a  manner  to  subserve,  and  not  to  impede 
or  defeat,  the  ends  of  substantial  Justice. 
In  a  plain  case  this  discretion  has  no  office 
to  perform,  and  its  exercise  is  limited  to 
doubtful  cases  where  an  impartial  mind  hesi- 
tates.' If  it  be  doubted  whether  the  excuse 
offered  Is  sufficient  or  not,  or  whether  the 
defense  set  up  is  with  or  without  merit  in 
foro  legls,  when  examined  under  those  rules 
of  law  by  which  Judges  are  guided  to  a  con- 
tusion, the  Judgment  of  the  court  below  will 
not  be  disturbed."  In  this  case  the  court 
Iiad  all  of  the  parties  before  it  and  was  call- 
ed to  pass  upon  the  merits  of  the  application 
presented.  To  do  this  it  was  necessary  to 
weigh  the  showing  made  on  the  part  of  both 
parties,  and  to  exercise  Its  Judgment  and 
discretion  In  the  premises.  So  from  the  con- 
sideration of  either  Question  presented,'  we 


conclude  that  the  denial  of  the  petition  to  re- 
instate the  cause  was  not  error. 

The  Judgment  of  the  trial  court  is  accord- 
ingly affirmed. 

TURNER,  WILLIAMS,  KANB,  and 
HATES,  JJ.,  concur. 

(27   Okl.  «») 
MEYBR  et  aL  ▼.  WHITEl. 
(Supreme  Coart  of  Oklahoma.     Nov.  16,  1910.) 

(Syllahat  hy  ilte  Court.) 

1.  Appeal  and  Erbob  (g  1061*)  —  Ruvraw  — 

DSMUBBSB  TO  EiVTDBNCK. 

Where  the  district  court  overrules  a  demur- 
rer to  plaintiff's  evidence,  and  thereafter  both 
parties  proceed  with  the  trial  and  introduce  fur- 
ther and  additional  evidence,  and  sufficient  evi- 
dence is  Introduced  to  make  out  a  case  for  the 
plaintiff,  a  Judgment  rendered  and  entered  in  bis 
favor  on  a  verdict  for  plaintiff  will  not  be  dis- 
turbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4137;  Dec.  Dig.  {  1061.*] 

2.  Landlobd  and  Tenant  ({  291*)— TsBiairA- 
HON  OF  Tenancy— Waiveb  of  Notiob. 

.In  an  action  for  forcible  detainer  to  recov- 
er possession  of  a  tenement,  the  notice  to  termi- 
nate the  tenancy  prescribed  by  Wilson's  Rev.  Sc 
Ann.  St.  Okl.  1903.  (  3328,  is  waived,  where  the 
tenant  disclaims  the  relation  of  landlord  and 
tenant,  refuses  to  pay  rent  to  his  landlord,  and 
attorits  to  another. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  (  1226;    Dec.  Dig.  f 

Error  from  Greek  County  Conrt;  Josiab  O. 
Davis,  Jndge. 

Action  by  R.  S.  White  against  Max  Meyer 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Thompson  &  Smith,  for  plaintiffs  in  error. 
McDougal,  Wood  &  Lettimore,  for  defend- 
ant in  error. 

TURNER,  1  On  July  29,  1908,  R.  S. 
White,  defendant  in  error,  as  plaintiff,  sued 
Max  Meyer  and  Joe  Abraham  before  a  Jus- 
tice of  the  peace  in  Creek  county  in  forcible 
detainer  for  the  east  room  of  the  first  floor 
of  a  60x90-foot  two-story  building  on  the 
east  60  feet  of  lot  1  in  block  47  in  the  city 
of  Sapnipa,  Creek  county,  Okl.  He  alleged 
that  they  had  entered  lawfully  March  17," 
1908,  as  his  tenants;  that  their  tenancy  ex-' 
pired  May  17,  1908;  that  he  had  served  them 
with  notice  to  quit,  which  he  filed  as  an  ex- 
hibit; and  prayed  restoration  of  the  prem- 
ises. Defendants  pleaded  "not  grailty."  There 
was  Judgment  for  plaintiff,  and  od  trial  anew 
in  the  county  coutt,  where  the  cause  ■was  ap- 
pealed, there  wad  again  Judgment  for  plain- 
tiff, and  defendants  bring  the  case  here. 

To  maintain  the  Issues  on  his  part  plain- 
tiff Introduced  in  evidence  a  lease  of  the 
premises  froih  the  owner  thereof  to  hltaself, 
dated  November  28,  1906,  for  a  term  of  two 
years   from  January  15,   1807;    Introduced 
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evidence  tending  to  prove  that,  while  In  pos- 
session under  said  lease,  be  made  an  assign- 
ment of  bis  stocic  of  goods  on  sale  therein; 
tbat  the  same  was  sold  by  bis  assignee  on  or 
about  March  17,  1908,  to  defendants,  togeth- 
er with  the  fixtures  and  balcony  in  the  store; 
that  they  immediately  toolc  possession  and 
continued  the  sale,  of  said  goods  In  said  room 
with  linowledge  of  plaintiff's  lease,  and  with 
the  understanding  with  plaintiff  that  tbey 
might  occupy  It  CO  days ;  that,  failing  to  pay 
rent,  on  :May  20,  1908,  he  served  defendants 
with  notice  that  they  were  indebted  to  him 
in  a  certain  amount  for  rent  of  the  room 
from  March  17,  1908,  to  May  17,  1908,  with 
request  for  payment  or  that  tbey  surrender 
possession  and  quit;  that  on  July  20,  1908, 
be  again  served  them  with  notice  to  quit  as 
required  under  the  forcible  entry  and  detain- 
'er  act — and  rested.  Whereupon  defendants 
demurred  to  the  evidence,  which  was  over- 
ruled, and  exceptions  saved- 

To  maintain  the  issues  on  their  part,  de- 
fendants proved  that  they  took  possession 
about  March  14th,  abd  paid  the  rent  to  the 
owner  of  the  building,  pursuant  to  an  under- 
standing with  him  that  be  would  protect 
them.  In  rebuttal,  plaintiff  proved  that  he 
tendered  the  rent  to  the  owner  of  the  build- 
ing when  due,  pursuant  to  the  terms  of  bis 
lease,  which  was  refused,  on  the  ground  that 
it  bad  already  been  paid  by  defendants. 

In  support  of  their  demurrer,  defendants 
contend  that  plaintiff  bad  not  made  a  prima 
facie  case  at  the  time  be  rested,  In  that  a 
"close  scrutiny"  would  show  that  he  had 
failed  to  .prove  the  dates  when  defendants^ 
tenancy  began  and  ended.  We  do  not  tbinic 
so.  But  if  this  proof  was  not  apparent  at 
the  close  .of  plalntlCTs  testimony,  which  it 
ivas,  it  was  made  so  at  the  close  of  all  the 
testimony.  Where  this  ia  the  case,  the  error 
of  the  trial  court  in  failing  to  sustain  the 
demurrer.  If  any.  Is  corrected,  and  it  will 
not  be  disturbed"  here.  A.  &  N.  Ry.  Co.  v. 
Reecber,  24  Kan.  230. 

Defendants'  next  contention  is  that  the 
evidence  falls  to  show  that  tbey  were  served 
with  notice  to  terminate  the  tenancy,  as  re- 
quired by  Wilson's  Rev.  &  Ann.  St.  Okl.  1903, 
{  3328,  which  reads:  "When  the  time  for  the 
termination  of  the  tenancy  is  specified  in  the 
contract,  or  where  a  tenant  at  will  commits 
waste,  or  in  the  case  of  a  tenant  by  suffer- 
ance, and  In  any  case  where  the  relation  of 
landlord  and  tenant  does  not  exist,  no  notice 
to  quit  shall  be  necessary" — and  that  there- 
fore under  all  the  evidence  their  demurrer 
to  the  evidence  should  have  been  sustained. 
We  do  not  think  so,  for  the  reason  that  the 
time  for  the  termination  of  the  tenancy  was 
specified  in  the  contract — that  Is,  at  the  end 
of  two  months — and  for  the  further  reason 
that,  by  refusing  to  attorn  to  plaintiff  and 
Pftying  rent  to  the  owner  of  the  building,  de- 


fendants disclaimed  their  landlord's  title,  and 
repudiated  the  relation  of  landlord  and  ten- 
ant existing  between  plaintiff  and  defend- 
ants. In  Poison  v.  Parsons,  23  Okl.  778,  104 
Pac.  336,  25  L..  R.  A,  (N.  S.)  104,  this  court 
on  this  point  said:  "Where  this  Is  done  by 
a  party  In  a  suit  against  him  for  possession 
of  real  property,  he  is  held  to  have  waived  a 
right  to  notice  as  a  tenant."  See  cases  there 
cited;  also  Woodward  v.  Brown,  13  Pet  1, 
10  ti.  Ed.  31.  As  there  was  no  evidence  rea- 
sonably tending  to  prove  that  plaintiff  had 
abandoned  his  lease,  the  finding  of  the  Jury 
that  he  had  not  Is  supported  by  the  evidence. 

We  have  examined  the  court's  Instructions 
to  the  Jury,  and  find  that  those  complained 
of  substantially  state  the  law.  There  is  noth- 
ing In  the  remaining  assignments. 

The  Judgment  of  the  trial  court  Is  aflSrmed. 
All  the  Justices  concur. 


(27  OlcL   S9T) 
I.ONSTNGER  et  al.  v.  PONCA  CITT. 
(Supreme  Court  of  Oklahoma.    Nov.  IC,  1910.) 

(Svllaliut  by  the  Court.) 

1.  MURTCrPAI,  COBPORATIONS  ({  2-SO*)— CON- 
STITUTIONAL Law  (S  290*)— Due  Prooess  of 
Law  — Notice  to  Property  Owners  — As- 

SKSSMENT    of    DAMAOES— MUNICIPAL    SEWEB 

System — ^Authority  to  Establish. 

The  syllabus  in  Qty  of  Perry  et  al.  v.  Da- 
vis &  Younger  et  al.,  18  Okl.  42f,  90  Pac  8(55^ 
ia  mnde  a  part  of  the  syllabus  in  this  case. 

[Ed.  Note. — For  other  caoes,  see  Municipal 
Corporations,  Cent.  Dig.  |{  740-743;  Dec.  Dig. 
i  280;*  Constitutional  Law,  Cent.  Dig.  {{  871- 
875 ;   Dec.  Dig.  f  290.»] 

2.  Appeal  and  Error  (|  901*)- Review. 

Where  It  ia  not  apparent  that  the  title  of 
an  ordinance  contains  two  subjects  and  the 
same  is  not  pointed  out,  the  ruling  of  the  trial 
court  upholding  the  validity  of  the  ortiinaoce 
will  not  be  disturbed  in  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BJrror,  Cent.  Dig.  |  8670;   Dec  Dig.  |  901.»] 

Error  from  District  Court,  Kay  County; 
W.  M.  Bowles,  Judge. 

Action  by  J.  F.  Lonslnger  and  others 
against  Ponca  City.  Judgment  for  defend- 
ant, and  plaintiffs- bring  error.     Affirmed. 

James  Q.  Loutban,  for  plaintiffs  in  error. 
Ed  M.  Catron,  for  defendant  in  error. 

TURNErR,  J.  On  January  7,  1900,  the  city 
council  of  Ponca  City,  a  dty  of  the  first 
class,  passed  an  ordinance,  No.  190.  entitled: 
"An  ordinance  creating  sewer  districts  Nos. 
1  and  3  In  the  dty  of  Ponca  City,  Oklahoma, 
establishing  sewer  districts  therein;  repeal- 
ing sections  1  and  3  of  Ordinance  No.  182 
and  declaring  an  emergency."  The  body  of 
the  ordinance  provided  for  the  establishment 
of  sewer  districts  Nos.  1  and  3,  the  construc- 
tion of  sewers  therein,  the  character  of  ma> 
terlal  to  be  used,  the  submission  of  estimate 
of  cost,  and  "that  sections  one  (1)  and  three 
(3)  of  Ordinance  No.  182  be  repealed,"  declar- 
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ed  an  emergency,  and  that  tbe  same  be  In 
force  from  and  after  Its  approval  and  legal 
pnbllcatlon.  Thereafter  the  same  was  so 
published,  and  tbe  city,  pursuant  thereto, 
advertised  for  bids  for  the  construction  of 
said  sewers  in  said  sewer  district  No.  1,  and 
later  published  a  "notice  to  contractors" 
tliat  on  a  certain  day  a  contract  would  be  let 
by  said  city  for  the  furnishing  of  material 
and  construction  of  sewers  in  said  district. 
No  petition  signed  by  a  majority  of  the  prop- 
erty -owners,  residents  within  said  proposed 
sewer  district,  bad  been  presented  to  said 
city  council  requesting  or  authorizing  said 
Council  so  to  do  as  attempted,  but  a  majori- 
ty of  said  property  owners  protested  in  writ- 
ing against  the  construction  in  or  extension 
of  any  sewer  or  sewers  in  said  proposed  dis- 
trict On  petition  filed  In  the  district  court 
of  Kay  county  by  J.  F.  Lonsinger  and  sever- 
al other  residents  and  property  owners  of 
said  proposed  sewer  district  No.  1,  plaintiffs 
In  error,  against  said  city  alleging  said  facts 
and  that  said  pretended  ordinance  is  void, 
because,  they  say,  It  contains  more  than  one 
subject,  and  that  said  city  In  the  absence  of 
a  petition  by  a  majori^  of  the  property 
owners,  resident  within  said  proposed  dis- 
trict requesting  the  city  council  so  to  do, 
was  without  jurisdiction  to  construct  sewers 
therein,  and  praying  that  said  city  and  its 
officers,  etc..  be  enjoined  from  letting  said 
contract,  a  temporary  restraining  order  was 
Issued  as  prayed,  but  later,  on  motion,  was 
dissolved,  and  plaintiffs  bring  the  case  here. 
They  assign  that  the  act  of  March  16,  1903 
(article  1,  c.  6,  Sess.  Laws  Okl.  1903),  is  un- 
constitutional, In  that  it  does  not  afford  due 
process  of  law,  and  that  the  trial  court  erred 
In  falling  to  so  hold.  In  support  of  this 
contention  they  urge:  "•  *  •  A  statute 
which  Invokes  the  taxing  power  must,  if  the 
process  be  due.  provide  that  at  some  time 
and  place,  before  the  liability  becomes  fixed 
upon  the  individual  property,  the  person 
who  must  pay  may  speak  either  in  protest  or 
In  sanction.  In  vain  do  we  search  the  stat- 
ute under  consideration  for  any  provision  for 
this  opportunity.  It  is  not  there."  This  pre- 
cise objection  was  raised  to  this  act  In  City 
of  Perry  v.  Davis  &  Younger,  18  Okl.  427,  90 
Pac.  865,  thus:  "The  second  objection  rais- 
ed goes  to  the  constitutionality  of  the  act; 
that  Is,  that  tbe  statute  under  which  the 
tax  was  levied  does  not  provide  for  any  no- 
tice to  owners  of  the  property  so  taxed,  or 
give  them  an  opportunity  to  be  heard,  and 
that  no  sufficient  notice  was  In  fact  given." 
In  answer  to  which  the  court  In  the  syllabu!> 
said:  "Article  1,  c.  6,  p.  93,  Sess.  Laws  1903, 
nndcr  which  the  tax  for  the  construction  of 
the  sewer  In  this  case  was  levied,  is  not  un- 
constitutional by  reaspn  of  the  fact  that  if 
faUs  to  provide  for  notice  of  the  construction 
of  the  sewer  to  property  holders,  other  than 
the  notice  Imparted  by  the  passing  of  the 


ordinance  and  other  proceedings  designated 
In  the  act,  and  to  give  them  an  opportunity 
to  be  heard  before  the  construction  of  said 
sewer.  Under  the  act  of  1903,  providing 
that,  when  a  district  sewer  Is  completed,  the 
whole  cost  shall  be  assessed  as  a  special  tax 
against  the  lots  in  the  district,  respectively, 
without  regard  to  Improvements,  in  the  pro- 
portion which  their  respective  areas  bear  to 
the  areas  of  the  whole  district,  is  not  un- 
constitutional as  a  deprivation  of  property 
without  due  process  of  law."  We  therefore 
hold  adversely  to  plaintiffs'  contention  on 
this  point,  and  that  tbe  same  Is  no  longer  an 
open  question  In  this  Jurisdiction. 

The  next  assignment  of  error  has  also 
been  held  adversely  to  plaintiffs'  contrition 
In  City  of  Perry  v.  Davis  &  Younger,  supra, 
which  Is:  "The  court  erred  in  holding  and 
deciding  that  no  petition  signed  by  a  major- 
ity of  the  property  holders  residents  of  said 
district  No.  1  was  necessary  to  authorize  and 
empower  the  city  of  Ponca  City  to  construct 
sewers  In  said  district."  There  the  court  in 
the  syllabus  also  said:  "Under  article  1,  c. 
6,  p.  93,  Sess.  Laws  1903.  entitled  'An  act 
authorizing  municipal  corporations  to  extend 
or  build  general  sewer  systems  and  to  levy 
special  assessments  of  taxes  to  pay  for  same,' 
the  mayor  and  city  council  are  authorized  to 
establish  a  general  sewer  system  and  proceed 
with  the  construction  of  district  sewers 
when  deemed  necessary,  without  a  petition 
by  a  majority  of  the  resident  property  hold- 
ers- residing  In  the  sewer  district."  To  the 
doctrine  there  laid  down  we  adhere.  Since- 
council  have  failed  to  state  wherein  the  title 
to  Ordinance  No.  190  contains  more  than  one' 
subject  and  the  same  does  not  appear,  we 
cannot  say  that  the  court  erred  In  holding' 
that  said  ordinance  is  valid. 

Finding  no  error  in  the  record,  the  judg- 
ment of  tbe  trial  court  Is  affirmed.  All  the' 
Justices  concur. 

(27  OkL  381) 
NEWMAN  V.  NEWMAN. 
(Supreme  Court  of  Oklahoma.     Nov.  16,  1910.) 

(Syllahitt  ill  the  Court.) 

1.  Divorce  (§  101*)— Cboss-Petition— Aixb- 
gations  as  to  residence. 

Where  a  resident  of  the  state  for  the  stat- 
utory time  files  her  petition  for  divorce,  tbe 
defendant  may  file  a  cross-petition  and  pray  for 
and  obtain  a  decree  of  divorce  from  plamtiff 
without  alleging  that  he  has  resided  continu- 
ously in  the  state  for  a  year  next  before  his' 
application  for  divorce  set  forth  in  his  cross- 
petition. 

(Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §§  322-327;    Dec.  Dig.  g  101.*] 

2.  Divorce  (5  167*)— Skttino  Asidb  Decbee— 
Petition— -SumciENCY. 

Where,  in  a  suit  to  set  aside  a  decree  of 
divorce  for  fraud,  the  petition  alleRed  that  prior, 
to  the  time  for  taking  testimony  before  the 
referee  defendant,  with  Intent  to  cheat  and  de-. 
fraud  plaintiff  and  prevent  her  from  appearing. 
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fn  consideration  that  she  would  introduce  no 
testimonj  in  said  cause  and  offer  no  resistance 
to  a  decree  in  his  favor  on  h\a  cross-petition, 
agreed  to  and  did  par  her  $5UU  in  full  of  ali- 
mony, and  further  agreed  to  remarry  her  with- 
in three  years  after  said  decree,  and  imme- 
diately hare  his  life  insured  in  her  favor  for 
$5,000,  and  permit  her  and  their  children  to 
remain  in  possession  of  a  certain  piece  of  land 
filed  and  settled  on  by  him,  which  said  promises 
he  had  failed  and  refused  to  perform,  fails 
to  state  facts  sufficient  to  justify  equitable  in- 
terference, and  a  demurrer  thereto  should  have 
been  sustained; 

[EJd.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  «  533-548;   Dec.  Dig.  {  167.*) 

Error  from  District  Court,  Kay  County; 
W.  W.  Boles,  Judge. 

Action  by  A.  O.  Newman  against  John  A. 
Newman.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  bill 
dhsmlBsed. 

■  Moss  &  Turner,  for  plaintiff  In  error.  John 
S.  Burger,  for  defendant  in  error. 

TURNER,  J.  On  February  8,  1907,  de- 
fendant In  error,  as  plaintiff,  filed  her  peti- 
tion in  the  district  court  of  Kay  county  In 
which  sbe  alleged  herself  then,  and  for  sev- 
eral years  next  theretofore,  to  be  a  resident 
of  said  county;  that  on  July  20,  1905,  she 
sued  In  said  court  her  husband,  John  A. 
Newman,  plaintiff  In  error,  for  divorce  and 
alimony,  and  attached  a  copy  of  her  peti- 
tion in  that  case  as  an  exhibit;  that  there- 
to said  Newman  filed  answer  and  cross-peti- 
tion, a  copy  of  which  she  also  attached  as 
an  exhibit;  that  in  said  cross-petition  said 
Newman  failed  to  allege  that  he  had  resided 
continuously  in  the  state  for  one  year  next 
preceding  the  filing  thereof,  and  was  in  fact 
a  nonresident  of  the  state;  that  prior  to  the 
time  for  talking  testimony  beforie  the  referee, 
to  whom  said  cause  was  referred,  said  New- 
man, with  Intent  to  cheat  and  defraud  her 
and  prevent  her  from  appearing  and  pre- 
senting her  cause  before  a  referee,  in  con- 
sideration that  she  would  Introduce  no  tes- 
timony in  said  cause  and  offer  no  resistance 
to  a  decree  in  his  favor  on  said  cross-petition, 
agreed  to  pay  her,  in  case  said  decree  was 
granted,  $500  In  full  of  alimony,  which  he 
did,  and  further  agreed  that  within  three 
years  after  said  decree  he  would  remarry 
her;  that  he  would  immediately  have  his 
life  insured  in  her  favor  for  $5,000,  and  per- 
mit her  and  their  three  children  to  remain  in 
possession  of  a  certain  piece  of  land  in  said 
county,  filed  and  settled  upon  by  said  New- 
man; that  sbe,  relying  upon  said  promises 
and  believing  them  to  be  true,  offered  no  re- 
sistance to  the  taking  of  said  decree  which 
was  later  granted  by  the  court,  but  that 
said  Newman  had  failed  and  refused  to  per- 
form said  promises  and  had  sued  to  put  her 
and  her  children  off  said  land  and  for  pos- 
session thereof,  and,  after  restating  her 
grounds  for  divorce,  prayed  that  said  New- 


man be  restrained  from  prosecuting  his  said 
suit;  that  said  decree  of  divorce  be  set  aside, 
that  her  deed  quitclaiming  said  land  to  said 
Newman  be  canceled,  that  she  be  decreed 
divorced  from  him,  and  for  general  relief. 
To  this  a  general  demurrer  was  filed  and 
overruled,  and  defendant  brings  the  case 
here. 

In  overruling  the  demurrer,  the  court,  in 
effect,  held  that,  as  defendant  In  his  cross- 
petition  failed  to  allege  that  he  had  resided 
continuously  in  the  state  for  a  year  next  be- 
fore his  application  for  divorce  set  forth 
therein,  his  decree  of  divorce  was  void  for 
want  of  jurisdiction.  The  question  then  be- 
fore us  to  determine  is:  Was  said  allega- 
tion necessary  to  confer  jurisdiction  on  the 
trial  court  to  grant  relief  on  the  cross-peti- 
tion? In  support  of  plaintiff's  conteutlon 
that  it  was,  is  urged  an  act  of  Congress  ap- 
proved May  25,  1896  (chapter  241,  29  Stat. 
13C),  which  reads:  "That  no  divorce  shall 
be  granted  In  any  territory  for  any  cause 
unless  the  party  applying  for  the  divorce 
shall  have  resided  continuously  in  the  terri- 
tory for  one  year  next  preceding  the  applica- 
tion: Provided,"  etc  The  allegation  was 
unnecessary.  The  court,  having  Jurisdictioii 
of  the  subject-matter  of  divorce,  and,  under 
the  pleadings,  having  acquired  Jurisdiction 
of  the  parties,  had  a  right  to  determine  all 
the  equities  between  them,  and  do  complete 
Justice  in  the  premises. 

In  Sterl  v.  Sterl,  2  lU.  App.  223,  an  almost 
Identical  statute  was  under  construction.  In 
that  case  the  facts  were  that  to  a  bill  for 
divorce,  attached  to  which  was  his  affidavit 
of  nonresidence,  defendant  appeared  and  fil- 
ed her  answer  and  cross-bill.  To  the  latter 
plaintiff  demurred,  upon  the  ground  that  the 
same  disclosed  that  complainant  therein  had 
not  resided  in  the  state  for  more  than  one 
whole  year  next  before  the  filing  thereof. 
The  court  sustained  the  demurrer,  and  dis- 
missed the  cross-bill.  On  appeal  this  was 
assigned  for  error.  It  appeared  from  the  bill 
that  complainant  in  the  cross-bill  had  re- 
sided for  two  years  in  New  York  City.  The 
governing  statute  provided:  Section  2,  c.  40, 
Kev.  St  1877:  "No  person  shall  be  entitled 
to  a  divorce  in  pursuance  of  the  provisions 
of  this  act  who  has  not  resided  in  the  state 
one  whole  year,  next  before  filing  his  or  her 
bill  or  petition,  unless  the  offense  or  injury 
complained  of  was  committed  within  this 
state,  or  whilst  one  or  both  of  the  parties 
resided  in  this  state.''  In  support  of  the  de- 
murrer It  was  contended  that  under  the  pro- 
visions of  said  section  appellant  had  no  right 
to  file  her  cross-bill  praying  for  a  divorce, 
for  the  reason  that  she  was  not  a  resident  of 
the  state,  and,  that  fact  appearing  on  the 
face  of  her  cross-bill,  appellee  could  avail 
himself  of  such  fact  of  nonresidence  by  way 
of  demurrer.  The  court,  in  effect,  held  the 
allegation  to  be  unnecessary  as  not  jurlsdlc- 
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tlonal,  and  that  without  it  appellant  was  en- 
titled to  relief  under  a  cross-blil,  and  in  re- 
versing the  decree  said:  "It  is  a  familiar 
pripciple  of  law  that  a  court  of  equity  hav- 
ing acquired  jurisdiction  of  the  parties  and 
of  the  subject-matter  of  the  suit  will  retain 
and  exercise  such  Jurisdiction  until  the  equi- 
ties of  all  the  parties  are  meted  out  to  them. 
In  this  case  the  Jurisdiction  of  the  court  is 
invoked  by  the  appellee,  be  having,  as  he 
bad  a  legal  right  to  do,  filed  his  bill  against 
appellant  praying  relief  and  summoning  the 
appellant  into  the  court.  When  she  is  thus 
brought  in,  and,  having  responded  to  the 
claims  of  the  appellee  by  answering  bis  bill 
of  complaint,  being,  as  It  were,  then  forced 
Into  the  court,  submits  herself  to  its  Juris- 
diction, and  asks  the  court  to  grant  to  her 
certain  equitable  rights,  to  which  she  claims 
to  be  entitled,  then  it  Is  that  the  appellee 
challenges  the  Jurisdiction  of  the  court  to 
grant  to  her  any  equitable  rights,  but  con- 
tinues to  clamor  for  his.  This  position  la  un- 
conscionable and  indefensible  upon  the  prin- 
ciples of  equity.  But  we  are  told,  and  it  Is 
urged  by  the  appellee,  that  by  reason  of  the 
arbitrary  provisions  of  the  statute  there  is 
no  escape  from  tills  dilemma,  and  that  as  a 
consequence,  the  appellant  is  in  the  cour; 
for  the  purpose  of  receiving  its  mandate, 
and  yielding  obedience  to  its  orders,  but 
without  any  equitable  rights  which  the  ap- 
pellee Is  bound  to  respect,  for  the  reason,  as 
he  claims,  that  she  resided  in  New  York, 
and  not  in  Illinois,  and  notwithstanding  she 
Is  dragged  into  the  court,  at  the  suit  of  ap- 
pellee, and,  as  may  be  presumed,  against  her 
win.  We  think  that  by  the  plainest  prin- 
ciples of  equity  the  appellee  is,  under  such 
circumstances,  precluded  from  questioning 
the  jurisdiction  of  a  court  which  he  ha^s  him- 
self Invoked;  and,  that  the  court  having  ac- 
quired jurisdiction  of  the  subject-matter  and 
the  parties  to  the  suit  at  the  instance  and  by 
the  prayer  of  the  appellee,  he  cannot  be 
heard  to  question  the  Jurisdiction  ot  the 
court  to  hear,  consider,  and  determine  all 
the  equities  of  the  parties,  to  the  end  that 
complete  justice  may  be  done  to  all  in  the 
same  case.  There  Is  another  ground  on 
which  we  think  the  appellant  had  the  un- 
doubted right  to  file  her  cross-bill  under  all 
the  circumstances  of  this  case,  and  that  is 
as  one  of  the  means  or  methods  of  defense 
to  the  original  bill.  'A  cross-bill  being  gen- 
ertlly  considered  as  a  defense  to  the  original 
bill  or  as  a  proceeding  necessary  to  a  com- 
plete determination  of  a  matter  already  in 
litigation,  the  complainant  is  not,  at  least 
as  against  the  complaI;iant  In  the  original 
bill,  obliged  to  show  any  ground  of  equity 
to  support  the  Jurisdiction  of  the  court.  It 
Is  treated,  in  short,  as  a  mere  auxiliary  suit, 
or  as  a  dependency  upon  the  original  suit.' 
2  Barbour,  Chancery  Practice,  131,  and  au- 
thorities there  cited.  To  the  same  effect  Is 
the  holding  of  the  court  in  Field  v.  Schlef- 
flln,  7  Johns.  Ch.  [H  Y.]  250t  Thla  view 
U2P.-M 


seems  well  sustained  by  other  elementary 
writers,  as  well  as  adjudged  English  cases. 
If,  then,  the  right  to  file  a  cross-bill  be  in- 
cluded in  the  right  to  make  a  full  and  com- 
plete defense  to  the  allegation  contained  in 
the  original  bill,  we  think  no  one  will  be 
found  who  will  deny  her  that  right;  so  ttiat, 
in  either  view  of  the  case,  we  think  appel- 
lant "had  tlie  dear  right  to  file  her  cross-bill 
notwithstanding  she  was  at  the  time  a  resi- 
dent of  New  York,  and  not  of  Illinois."  And, 
in  effect,  held  that  the  nonresident  wife,  up- 
on her  showing  in  her  cross-bill,  was  enti- 
tled to  relief.  This  case  was  cited  and  fol- 
lowed in  Cluttou  V.  Cautton,  108  Mich.  267, 
66  N.  W.  52,  31  Ia  R.  A.  IGO.  In  that  case 
Jonlthan  L.  Glutton,  a  resident  of  the  state 
for  the  statutory  time,  brought  suit  for  di- 
vorce against  the  defendant,  Anna  J.  Glut- 
ton, a  resident  of  Ontario,  alleging  their  mar- 
riage in  Ontario.  She  appeared,  filed  her 
answer  admitting  the  marriage,  but  denied 
all  the  causes  for  divorce  stated  in  the  com- 
plaint. She  filed  her  answer  as  a  cross-com- 
plaint, making  countercharges,  and  prayed 
for  a  divorce  from  complainant.  The  trial 
court  sustained  a  general  demurrer  to  the 
cross-bill,  dismissed  the  same,  and  defend- 
ant appealed.  One  question  decided  by  the 
court  was:  "Can  a  decree  of  divorce  be 
granted  a  nonresident  of  the  state,  who  Is 
brought  in  by  the  complainant,  who  Is  and 
has  been  a  resident  of  the  state  for  the  stat- 
utory period  required  to  give  the  court  Juris- 
diction?" The  governing  statute  read:  "No 
divorce  shall  be  granted  unless  the  party  ex- 
hibiting the  petition  or  bill  of  complaint 
therefor  stiall  have  resided  in  this  state  one 
yrar  immediately  preceding  the  time  of  ex- 
hibiting such  petition  or  biU.  •  •  * "  In 
answering  the  question  in  the  affirmative 
the  court  quoted  approvingly  from  Jenness 
V.  Jraness,  24  Ind.  858,  87  Am.  Dec.  335. 
where  a  decree  was  granted  a  nonresident 
defendant  under  similar  drcutnstances,  and 
said:  "  rrhat  to  give  the  statute  any  other 
construction  would  be  to  say  that  in  two 
cases  precisdy  alike  In  their  fftcts,  the  de- 
fendant in  one  being  a  resident,  and  in  the 
other  a  nonresident,  the  former  might  result 
in  a  decree  for  divorce  on  cross-petition,  with 
such  alimony  as  ought  to  be  given  where  the 
plaintiff  is  in  fault;  while  in  the  latter  that 
vindication  of  character  which  can  often  be 
secured  only  by  a  decree  could  not  be  had 
by  the  defendant,  nor  could  the  alimony  be 
adjusted  upon  the  basis  of  the  fact  that  the 
defendant  was  the  party  aggrieved.  Such  a 
discrimination  against  nonresident  defend- 
ants finds  no  place  within  the  letter  of  the 
statute,  still  less  in  Its  spirit,  and  a  construc- 
tion which  would  allow  it  would  invite,  in 
the  class  of  cases  la  which  they  could  be 
most  successfully  perpetrated,  the  very  worst 
abuses.'  •  •  •  'While  our  statute  Is  In- 
tended to  prevent  nonresidents  from  making 
use  of  our  courts  to  perpetrate  frauds  upon 
their  unsuspectins  wives  or  husbands,  bj 
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coming  here  to  petition  for  divorces,  It,  at 
the  same  time,  arras  them  with  every  weap- 
on of  defense  which  Is  aftorded  to  our  own 
people,  when  brought  Into  court  at  the  suit 
of  those  whose  bona  fide  residence  here  gives 
us  jurisdiction.' " 

There  is  nothing  In  the  petition  which 
would  Justify  this  court  In  setting  aside  the 
decree  of  divorce  on  the  ground  of  fraud. 
The  petition  so  to  do  discloses  the  same  to 
have  been  obtained  as  a  result  of  collusion 
between  the  parties,  and  this  court  will  leave 
them  where  it  finds  them.  The  parties  there- 
to are  bound  by  it  Nichols  v.  Nichols.  25  N. 
J.  Eq.  00,  and  cases  cited.  Karren  v.  Karren, 
25  Utah,  8T,  69  Pac.  405,  00  L.  R.  A.  294,  95 
Am.  St  Rep.  816,  was  a  suit  to  set  aside  a 
decree  of  divorce  for  fraud  on  the  wife.  The 
facts  were  that  her  husband  as  plaintiff,  in 
the  suit  resulting  in  the  decree  sought  to 
be  set  aside,  represented  to  her  ttiat  his  fa- 
ther would  deed  him  certain  land  If  he 
would  divorce  her;  that,  In  order  to  aid  him 
in  securing  said  land,  she  made  no  defenue 
to  the  suit,  it  being  understood  that  he  would 
remarry  her.  On  appeal  the  Supreme  Court, 
after  quoting  approvingly  2  Bishop  on  Mar. 
niv.  &  Sep.  f  1548:  "Mutual  fraud,  of  which 
the  common  instance  is  collusion  and  which 
is  available  to  third  persons  in  interest,  as 
we  shall  see  in  the  next  subtitle,  cannot  be 
lironght  forward  by  either  of  the  parties 
against  the  other  as  ground  for  reversing 
any  step  in  the  cause,  or  vacating  the  sen- 
tence. This  doctrine  is  an  inevitable  result 
from  the  universal  rule  of  our  law  that  one 
In  a  court  of  justice  cannot  complain  of  bis 
own  wrong,  or  of  another's  wrong  whereof 
he  was  a  partaker.  It  would  be  a  special 
novelty  for  a  plaintiff  to  address  the  tribunal 
with,  "The  defendant  and  I  have  been  play- 
ing a  trick  on  this  court,  but  I  discover  be 
has  got  the  better  of  me,  so  please  turn  the 
tables  on  him'" — reversed  the  judgment  of 
the  trial  court  and  dismissed  the  bill.  And 
such  we  will  do  here. 

The  cause  is  accordingly  reversed  and  dis- 
missed.   All  the  Justices  concur. 
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ATCHISON,  T.  &  S.  F.  RY.  CO.  v.  STATE 

et  al. 

(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Sytlahut  hy  the  Court.) 

1.  Railroads  (§  58*)— Poweb  or  Cobporation 
Commission— KsTABLisHMENT  of  Stations. 

The  corporation  commission  ia  without  au- 
thority to  arbitrarily  require  a  railway  com- 
pany to  establish  stations  and  switching  facili- 
ties at  places  not  required  by  public  conven- 
ience or  necessity. 

[Ed.    Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  {$  130-130;    Dec.  Dig.  f  58.*] 

2.  Railboads  (S  58*)— Powebs  of  Cobpoba- 
TioN  Commission— establisument  of  Sta- 
tions. 

That  a  railway  crosses  the  state  line  at  a 
certain  point  may  be  talcen  into  consideration 


In  determining;  whether  station  and  other  facili- 
ties are  required  at  that  point,  but  that  fact 
alone  is  not  sufScient  to  sustain  an  order  of 
the  corporation  commission  requiring  the  rail- 
way company  to  supply  such  facilities. 

(EM.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  IS  130-136;   Dec.  Dig.  }  58.*J 

Appeal  from  the  Corporation  Commission. 

Proceedings  by  the  Atchison,  Topeka  & 
Santa  F£  Railway  Company  against  the  State 
of  Oklahoma  and  L.  W.  Wolfolk  to  review 
an  order  of  the  Corporation  Commission. 
Reversed. 

Cottingham  &  Bledsoe,  for  plaintiff  in  er- 
ror. Chas.  West,  Atty.  Gen.,  and  Geo.  A. 
Henshaw,  Asst  Atty.  Gen.,  for  defendants 
in  error. 

KANE,  J.  This  proceeding  was  commenc- 
ed by  a  communication  with  10  signatures 
attached  addressed  to  the  corporation  com- 
mission, which  stated,  in  substance,  that: 
"We,  the  undersigned,  earnestly  request  that 
you  do  all  in  your  power  to  place  a  depot  on 
the  state  line  between  Texas  and  Ellis  coun- 
ty, Okl.,  on  the  Atchison,  Topeka  &  Santa 
Fe  Railway.  This  is  a  question  that  is  of 
vital  interest  to  the  farmers  of  Western  Ok- 
lahoma, and  they  are  waiting  and  watching 
with  interest  to  see  what  you  will  do  with 
It"  Thereafter  certain  citizens  of  Goodwin, 
Okl.,  requested  and  were  given  permission  to 
intervene  in  said  bearing  and  submit  evi- 
dence asking  the  commission  to  locate  the  de- 
pot at  or  near  the  post  office  of  Goodwin, 
instead  of  on  the  state  line.  Thereafter  the 
railway  company  filed  Its  objections  to  the 
prayer  of  the  complaint,  wherein,  among 
other  allegations,  it  alleged,  in  substance: 
That  the  railway  company  has  located  on  its 
line'  of  railway  In  the  state  of  Texas  a  de- 
pot and  yard,  side  tracks,  and  station  facili- 
ties at  the  town  of  HIgglns,  in  the  state  of 
Texas,  only  l*/to  miles  west  from  the  state 
Hue  between  the  states  of  Texas  and  Okla- 
homa, and  within  is/io  miles  of  the  proposed 
location  as  asked  by  the  complainants  here- 
in. '  That  said  town  of  Hlgglns,  with  facul- 
ties as  above  bet  out  is  a  city  of  approxi- 
mately 2,000  people,  in  which  city  all  lines 
of  trade  and  traffic  are  represented  and 
where  all  facilities  are  established  and  main- 
tained by  the  railway  company  for  handling 
all  classes  of  traffic  which  may  be  offered  for 
shipment  over  said  line  of  railway.  That 
the  public  roads  between  the  town  of  Hig- 
glns  and  said  state  line  are  In  splendid  con- 
dition, well  maintained,  and  are  ample  for 
the  use  of  the  citizens  of  said  community. 
That  said  station  facilities  so  conceded  as 
above,  with  depots  and  yards  and  side  tracks, 
were  Installed  by  said  railway  company  at 
an  expense  of  several  thousands  of  dollars 
and  are  adequate  and  ample  and  complete 
for  all  present  demands  or  future  needs  and 
have  been  and  are  and  will  be  in  the  future 
maintained  and  kept  by  said  railway  com- 
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pany  In  proper  condition  to  serve  the  pub- 
lic On  which  account  there  is  no  necessity 
for  an  order  requiring  said  railway  company 
to  build  or  construct  additional  depot  facili- 
ties or  yards,  or  side  tracks  in  such  close 
proximity  to  the  town  of  Hlgglns,  and  on 
which  account  an  order  requiring  said  rail- 
way company  to  install  station  facilities  on 
the  state  line  in  such  close  proximity  to  the 
station  of  Hlgglns  would  be  unreasonable, 
unjust,  and  beyond  the  power  and  Jurisdic- 
tion of  this  commission.  That,  in  addition  to 
said  station  at  Higgins,  said  railway  compa- 
ny has  a  station  approximately  seven  miles 
east  from  said  town  of  -Higgins  already  es- 
tablished and  with  ample  depot  facilities, 
side  traclis,  and  yards,  and  all  facilities  for 
serving  the  public,  so  that  In  said  community 
the'  passengers  on  said  railway  have  ample 
depot  and  railway  facilities  within  four 
miles  in  either  direction,  which  the  railway 
company  submits  is  ample  and  snfQcient. 
That  to  order  additional  facilities  to  those  al- 
ready established  and  tendered  to  the  public 
on  the  part  of  the  commission  would  be  un- 
reasonable and  unjust  and  beyond  the  power 
of  the  commission.  Thereafter  the  railway 
company  filed  objections  to  the  intervening 
petition  of  the  citizens  of  Goodwin,  wherein, 
among  other  things.  It  was  alleged:  That 
said  railway  company  is  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Kansas,  and  doing 
business  in  the  state  of  Oklahoma,  and  ex- 
tending tbrough  EUiS'  county,  in  said  state. 
That  said  railway  company  is  building  and 
causing  to  be  built  a  line  of  railway  from 
Belen,  N.  M.,  to  and  through  Ellis  county, 
Okl.,  to  connect  with  other  lines  of  its  rail- 
way to  Kansas  City,  thereby  making  a  low- 
grade  main  line  from  Chicago  to  the  Pacific 
Coast,  which  said  railway  passes  through  El- 
lis county  and  near  Goodwin  post  ofiice  in 
said  county.  That  said  line  of  ralltvay  con- 
sists largely  of  new  construction  and  relocat- 
ing and  rebuilding  of  a  line  of  railway  al- 
ready in  existence,  the  maximum  grade  on 
which  said  reconstructed  line  will  not  exceed 
six-tenths  of  1  per  cent.  That  in  rebuilding 
such  line  said  railway  company  has  exi)end- 
ed  many  millions  of  dollars  and  has  in  many 
instances  been  compelled  to  abandon  the  old 
line  as  established  and  in  building  has  ex- 
pended in  many  places  twice  the  cost  of  the 
abandoned  line  per  mile.  That  between  the 
stations  at  Hlgglns,  Tex.,  and  Shattuck,  Okl., 
a  distance  of  14.2  miles,  the  costs  of  rebuild- 
ing the  line,  exclusive  of  the  value  of  the  old 
line  abandoned,  exceeds  the  sum  of  $275,- 
000.  That  the  post  ofiice  of  Goodwin  Is  lo- 
cated on  the  old  line  so  abandoned  by  said 
railway  company,  4.7  miles  northeast  of  Hig- 
gins, Tex.,  and  9.5  miles  south  and  west  from 
Shattuck,  Okl.  That  the  relocated  and  re- 
constructed line  where  It  passes  Goodwin 
post  oflBce  is  approximately  1,500  feet  from 
the  old  and  abandoned  line ;  the  old  line  be- 
ing on  a  1  per  cent  grade  from  Shattuck  to 


Goodwin,  and  the  new  line  being  on  six-tenths 
of  1  per  cent,  as  a  maximum.  Then  follow 
allegations  setting  up  the  Impracticability  of 
establishing  facilities  at  or  near  Goodwin 
post  office,  after  which  it  is  further  alleged, 
In  substance,  that  the  first  station  on  the 
west  of  Goodwin  post  office  is  Higgins,  Tex., 
and  the  first  station  on  the  east  is  Shattuck, 
Okl. ;  the  distance  between  those  stations  be- 
ing 14.2  miles.  That  the  railway  company 
has  never  established  a  station  at  Goodwin 
post  office  or  encouraged  the  location  of  a 
town  site  at  said  point  for  the  reason  that 
for  many  years  It  has  been  the  Intention  to 
relocate  and  rebuild  said  line  of  railway  and 
relocate  and  build  a  station  at  some  con- 
sistent place  as  nearly  as  possible  midway 
between  the  stations  of  Shattuck  on  the  east 
and  Higgins  on  the  west.  That,  In  seeking  a 
location  for  such  depot  and  station  between 
said  points  on  said  relocated  line,  the  only 
place  where  a  station  could  be  suitably  lo- 
cated was  three  miles  east  of  the  present 
Goodwin  post  office  at  which  point  grading 
has  been  done  for  side  tracks  and  depot 
grounds  at  a  cost  and  expense  of  about  ?6,- 
000,  which  site  was  the  best  place  that  could 
be  selected  from  an  engineering  and  operat- 
ing standpoint  where  a  station  could  be  safe- 
ly installed  and  side  tracks  built  and  operat- 
ed, and  even  then  where  said  station  is  so 
constructed  it  is  on  a  grade  of  four-tenths  of 
1  per  cent.,  which  is  the  limit  of  grade  on 
which  a  station  and  side  tracks  may  be  safe- 
ly constructed  and  operated,  bald  proposed 
station  being  6%  miles  west  of  Shattuck  and 
7'/io  miles  from  Higgins,  which  is  practical- 
ly equidistant  between  stations  already  ex- 
isting on  said  line.  That  said  reconstructed' 
line  was  built  at  such  great  expense  with  a 
view  of  handling  large  amounts  of  interstate 
traffic  and  heavy  freight  business  in  addition 
.to  serving  all  the  localities  through  which  It 
passes  and  will  be  constantly  used  for  heav- 
ily loaded  cars  and  large  locomotives  and  mo- 
tive power,  which  cannot  be  stopped  and 
started  on  maximum  grades,  and  to  locate  and 
build  a  depot  and  station  with  side  trades  at 
or  near  Goodwin  post  office  would  render  It 
impossible  to  operate  the  railroad  In  a  prac- 
tical way  either  for  through  business  or  lo- 
cal business,  and  would  greatly  endanger  and 
hinder  the  Interstate  traffic  of  said  railway 
and  place  such  a  burden  on  said  Interstate 
traffic  as  greatly  to  Interfere  with  the  prop- 
er handling  and  transaction  of  such  traffic 
and  practically  destroy  a  portion  of  the  busi- 
ness for  which  said  railway  company  is  or- 
ganized and  is  proposing  to  transact  It  is 
hoped  the  commission  will  take  Into  consid- 
eration the  character  of  business,  both  local 
and  Interstate,  which  it  Is  destined  to  trans- 
act on  said  railway,  and  not  make  an  order 
locating  a  depot  and  side  tracks  at  a  point 
which  would  so  largely  depreciate  the  value 
and  usefulness  of  the  property  for  the  pur- 
poses for  which  it  was  Intended.  That  said 
proposed  order  of  the  commission  involves 
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the  right  of  the  railway  company  to  carry  on 
interstate  commerce  in  the  state  of  Okla- 
homa without  becoming  subject  to  such  un- 
reasonable orders  and  directions  of  the  cor- 
poration commission,  which  so  directly  bur- 
den interstate  commerce  as  to  amount  to  a 
regulation  thereof,  which  burdens  and  reg- 
ulations of  said  railway  company's  business 
amount  to  a  great  deal  more  than  ^,000  to 
said  railway  company. 

On  the  22d  day  of  October,  1908,  upon  the 
issues  thus  joined,  said  proceeding  came  on 
for  hearing  before  the  .commission,  and  the 
commission,  after  hearing  the  evidence,  en- 
tered order  No.  154,  which  order,  omitting 
the  caption,  is  in  words  and  figures  as  fol- 
lows: "L.  W.  Wolf  oik  and  other  citizens  of 
Grand,  OU.,  filed  a  complaint,  praying  that 
the  defendant  be  required  to  build  and  main- 
tain a  depot  and  depot  facilities  at  a  suit- 
able point  near  the  state  line  on  what  is 
known  as  Panhandle  branch  of  the  defend- 
ant's railroad,  between  Oklahoma  and  Texas. 
Also  the  citizens  in  the  Ticinity  of  Goodwin, 
Oki.,  about  five  miles  northeast  of  the  state 
line,  bad  formerly  filed  a  complaint,  asking 
that  a  depot  be  established  at  Goodwin. 
That  In  the  consideration  of  this  complaint 
the  commission  heard  evidence  as  to  the 
most  practicable  and  available  place  for 
depot  at  Goodwin  or  at  a  point  between 
Goodwin  and  the  state  line,  and  finally  or- 
dered a  depot  to  be  established  at  a  point 
near  the  state  line.  The  citizens  of  Goodwin 
made  an  informal  motion  for  a  rehearing, 
and  the  commission  suspended  the  order  by 
Informally  notifying  defendant  that  it  need 
not  comply  with  the  order  untU  further  in- 
vestigation. The  rehearing  or  reconsidera- 
tion of  the  two  cases,  establishing  a  depot 
at  Goodwin  and  at  the  state  line,  was  heard 
by  the  commission  on  the  complaint  first 
above  mentioned;  It  being  apparent  that,  if 
a  depot  was  established  at  Goodwin,  there 
would  be  no  necessity  for  a  depot  at  the 
state  line,  and  vice  versa.  Therefore  all 
parties  interested  at  either  place  were  heard. 
It  appears  from  the  evidence  that  the  defend- 
ant, during  the  last  year,  has  reconstructed 
and  relocated  its  line  of  road  that  passes 
Goodwin,  and  that  the  distance  between  the 
state  line  and  Shattuck,  Okl.,  Is  14  miles; 
that  the  post  office  at  Goodwin  is  located  ou 
the  old  line  abandoned  by  said  railway  com- 
pany, 4  miles  northeast  of  the  state  line,  and 
9.5  miles  southwest  from  Shattuck,  Okl.; 
that  the  reconstructed  line  passes  Goodwin 
about  1,500  feet  from  the  abandoned  line; 
that  at  or  near  Goodwin  the  new  line,  as 
now  built,  runs  through  a  cut  15  feet  deep, 
and  1,500  feet  long,  and  at  each  end  of  the 
cut  Is  a  draw  or  fill  connecting  with  another 
cut;  that  to  establish  a  depot  and  switching 
facilities  at  this  place  would  be  of  consider- 
able expense  to  the  defendant,  and,  Inasmuch 
as  a  depot  has  been  established  2V4  or  3 
miles  Qorth  of  Goodwin,  the  commission  is 
stiU  of  the  opinion  that  a  depot  al^  Goodwin 


would  not  serve  the  people  and  be  as  great 
a  convenience  to  the  general  public,  as  it 
would  have  been  had  there  been  no  depot  es- 
tablished between  Goodwin  and  Shattuck. 
There  was  considerable  evidence  with  refer- 
ence to  the  public  roads  leading  to  Goodwin, 
and  the  town  north  of  Goodwin,  and  to  a 
point  near  the  state  line.  However,  so  far 
as  the  public  road  question  is  concerned, 
there  seems  to  be  no  great  difference  between 
any  of  these  points,  and  good  roads  could  be 
established  without  unreasonable  expense  to 
either  of  them.  The  evidence  clearly  shows 
that  a  majority  of  the  wheat  from  that  en- 
tire section  of  the  country  is  hauled  to  Hig- 
gins,  Tex.  The  commission  finds  that  a  de- 
pot established  at  a  point  near  the  state  line 
would  be  about  the  average  distance  that 
the  defendant  places  depots  within  the  state 
of  Oklahoma,  same  being  about  six  or  seven 
miles  from  the  depot  established  between 
Goodwin  and  Shatttick;  that  the  same  is 
necessary  and  a  great  convenience  for  the 
citizens  in  the  vicinity  of  the  location  where 
a  depot  is  desired  near  the  state  line.  The 
commission  is  of  the  opinion  that  the  de- 
fendant should  be  required  to  establish  depot 
and  switching  facilities  at  a  suitable  point 
near  the  state  line,  to  be  hereafter  deslgnatr 
ed  by  the  commission.  It  is  therefore  or- 
dered that  the  defendant,  the  Atchison.  To- 
peka  &  Santa  F6  Railway  Company,  build  a 
depot  and  establish  necessary  switching  fa- 
cilities at  a  point  near  the  state  line  between 
Texas  and  Oklahoma,  in  Ellis  county;  said 
point  to  be  hereafter  designated  by  the  com- 
mission. That  this  order  shall  be  complied 
with  by  the  1st  day  of  March,  1909."  To  re- 
verse the  foregoing  order  this  proceeding  in 
error  was  commenced. 

The  order  of  the  corporation  commission 
must  be  reversed,  for  the  reason  that  there 
was  not  sufficient  evidence  adduced  at  the 
trial  upon  which  to  base  it  The  complaint 
requesting  that  a  depot  be  placed  at  the 
state  line  does  not  set  up  any  facts  showing 
the  necessity  for  such  a  facility,  and  on  the 
trial  of  the  case  non^  of  the  parties  who 
signed  the  complaint  appeared,  and  there  was 
no  attempt  to  show  by  evidence  that  the  es- 
tablishment of  a  state  line  depot  was  a  nec- 
essary and  reasonable  exaction  to  require  of 
the  railway  company  on  behalf  of  its  pa- 
trons. All  of  the  witnesses  for  the  com- 
plainants who  appeared,  viz.,  Messrs.  Clark, 
Edmondson,  Bowles,  Vermillion,  Gates,  and 
Cupp,  seem  to  have  been  adherents  of  (Good- 
win, and  all  testified  to  the  effect  that  condi- 
tions were  such  that  the  railway  company 
should  furnish  station  and  shipping  facilities 
at  or  near  that  place.  And  the  examination 
of  these  witnesses  by  the  Assistant  Attorney 
General  was  directed  toward  establishing  the 
necessity  and  reasonableness  of  an  order  to 
that  eiffect.  It  is  true  the  chairman  of  the 
commission  also  examined  the  same  wit- 
nesses for  the  purpose,  presumably,  In  view 
of  the  order  entered,  of  showing  the  nec^ 
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sity  and  reasonableness  of  a  state  line  depot. 
The  foUowtng  questions  and  answers  indi- 
cate the  nature  of  the  evidence  thus  elicited: 
Mr.  Clark  was  on  the  ^and  being  examined 
by  the  chairman:  "Q.  Do  you  know  the  price 
they  paid  for  wheat  at  Holesteln  this  year? 
A.  No,  sir.  Q.  Do  you  know  what  thiey  paid 
at  HIggins?  A.  Yes,  sir.  Q.  Don't  you 
know  that  they  paid  a  higher  price  at  HIg- 
gins this  year  than  they  did  at  Holesteln  or 
Shattuck  .either?  A.  Yes,  sir.  Q.  Do  you 
know  the  reason  of  that?  A.  The  rate  given, 
I  suppose.  Q.  Do  you  know  the  rate  on 
wheat  from  Holesteln  to  G«lveston?  A.  No, 
sir.  Q.  Do  you  know  the  rate  from  Higgins 
to  Galveston?  A.  No,  sir.  Q.  Do  you  know 
the  difference  In  prices  of  wheat  from  Hole- 
steln and  Higgins?  A.  I  don't  Q.  Do  yon 
know  the  price  they  would  charge  you  to 
haul  wheat  from  Hlggius  and  Holesteln?  A. 
No,  sir.  Q.  Do  you  know  how  far  It  is  from 
Holesteln  to  Higgins?  A.  By  raU?  Q.  Yes, 
sir.  A.  No,  sir.  Q.  How  far  is  it  by  wag- 
on? A.  About  10  miles,  I  wonld  say.  Q. 
This  is  a  proposition  we  are  getting  at  for  the 
Interest  of  farmers  Irrespective  of  town  sites. 
Havm't  you  understood  in  that  country, 
hasn't  it  been  generally  talked,  that  you  get 
from  8  to  10  cents  more  for  wheat  in  Higgins 
tlum  you  do  at  Shattuck  or  Holesteln?  A. 
There  has  been  a  difference  in  the  price ;  but 
what  it  has  been  I  don't  know.  Q.  The  fact 
of  It  1b  from  Holesteln  to  Galveston  the 
freight  Is  21^  cents  and  from  Higgins  to 
Galveston  It  Is  20  cents,  making  a  difference 
of  1%  cents,  yet  you  get  from  8  to  10  cents 
more  for  wheat  billed  from  Higgins  or  any 
Texas  point  than  you  do  from  any  place  bill- 
ed— that  Is,  billed  from  Holesteln  or  any 
Oklahoma  point.  Now,  then.  Isn't  it  a  fact 
that  the  people  of  Texas  are  hauling  their 
broom  corn  to  Shattuck  and  selling  it,  and 
Holesteln?  A.  I  don't  know.  Q.  Haven't 
you  seen  anything  of  that  kind  being  done? 
A.  The  only  produce  that  goes  past  my  way 
goes  to  Higgins.  I  don't  see  anything  that 
goes  to  Shattuck  or  Holesteln.  Q.  Have  you 
seen  any  broom  com  going  to  Higgins?  A, 
Yes,  sir.  Q.  This  year?  A.  Yes,  sir.  Q. 
Here  is  the  proposition:  If  it  is  a  fact  that 
you  get  10  cents  a  hundred  more  for  your 
wheat  in  Higgins  than  you  do  in  Holesteln  or 
at  Goodwin  If  there  were  shipping  facilities 
there,  then  the  proposition  is,  if  a  state  line 
depot  was  put  there  on  the  state  line  and 
switching  facilities,  for  _the  benefit  of  the 
working  class  of  people,  irrespective  of  town- 
site  speculations,  wouldn't  you  favor  a  state 
line  depot  there?  A.  If  the  buyers  would 
I)ay  In  proportion  to  the  rate,  I  wouldn't  haul 
my  grain  there  for  that  amount  Q.  What 
do  you  mean  by  the  buyers?  A.  You  stated 
the  difference  in  the  rate  would  be  I14  cents 
a,  hundred,  andstiir the  buyers  are  making  a 
lb  cent  difference.  I  can  haul  grain  for  10 
cents  a  bushel,  but  I  wouldn't  haul  It  for 
a  cent  a  bushel."  The  following  Is  taken 
ftom   the  examination  of   Bov>ies,   by   the 


chairman:  "Do  yon  know  what  the  rate  is 
from  Higgins  to  Galveston?  A.  No,  sir.  Q. 
I  will  tell  you  for  your  information  the  rate 
from  Holesteln  to  Galveston  Is  21%  cents; 
the  rate  from  Higgins  to  Galveston  is  20 
cents.  If  you  could  get  as  much  in  Okla- 
homa for  your  wheat  as  you  could  get  In 
Higgins,  Tex.,  In  proportion  to  the  freight 
rates,  it  would  only  be  1%  cents  a  hundred 
less,  but  on  account  of  billing  from  Texas  you 
get  from  3  to  5  cents  a  bushel  more?  A. 
Yes,  sir.  Q.  Now,  then,  for  the  benefit  of 
the  farmers  In  that  country,  if  a  state  line 
depot  could  be  placed  on  the  line  between 
Texas  and  Ellis  county  and  a  switch  put  in  on 
the  Texas  side  so  you  could  bill  your  wheat 
out  of  Texas  and  do  your  trading  in  Okla- 
homa, wouldn't  it  be  a  better  proposition  for 
the  people  to  have  a  state  line  depot  than  it 
would  to  have  one  at  Holesteln  or  Old  Good- 
win? A.  It  would  if  the  farmers  got  enough 
out  of  their  grain  to  pay  them  to  haul  it  there. 
Q.  You  get  enough  more  out  of  your  grain  to 
haul  It  to  Higgins,  Tex.,  don't  you?  A.  We 
have  been,  but  if  the  rates  are  that  dose,  I 
don't  see  any  necessity  for  it"  Mr.  Gates, 
who  was  probably  the  most  favorable  wit- 
ness for  a  state  Une  depot,  was  examined,  as 
follows:  "State  whether  or  not  in  your  Judg- 
ment a  considerable  number  of  people  would 
be  accommodated  by  having  a  raUroad  station 
on  the  Santa  Fe  Rilroad  at  or  near  the  state 
line  between  Oklahoma  and  Texas.  A.  Yes, 
sir;  I  think  so.  Q.  Give  your  reasons  for 
thinking  that  these  results  would  accrue.  A. 
I  mean  If  we  bad  the  same  rates  as  Texas 
had  it  would  give  Oklahoma  a  chance  to 
market  their  own  stuff."  On  cross-examina- 
tion he  testified:  "Your  idea  for  locating  a 
station  at  the  state  Une  nearly  a  mile  and  a 
half  from  Higgins  would  be  simply  to  con- 
trol what  Is  known  as  Interstate  rates?  A. 
Yes,  sir;  and  I  live  in  Oklahoma,  and  I 
would  like  to  build  up  our  own  state.  It 
might  have  a  tendency  to  give  us  a  small 
town,  taxable  property,  and  such  like." 

There  was  no  evidence  Introduced  or  of- 
fered tending  to  show  that  there  Is  any  town, 
village,  settlement,  or  gathering  of  people  of 
any  kind  on  the  line  of  railway  at  or  near 
the  state  line;  nor  how  many  people  reside 
In  the  adjacent  country  within  such  a  dis- 
tance from  the  point  whera  tfie  railway 
crosses  the  state  line  that  they  would  do 
their  railway  business  there  If  facilities  were 
furnished.  On  the  other  hand,  there  was 
evidence,  which  was  uncontradicted,  to  the 
effect:  That  Higgins  is  the  nearest  station 
on  the  west,  and-  Shattuck  is  the  nearest  on 
the  east,  to  the  present  station  of  Goodwin, 
and  that  Shattuck  and  Higgins,  each,  has 
a  population  of  about  i.500  and  are  located 
aitKiut  15  miles  apart.  That  the  present  sta- 
tion of  Goodwin  Is  a  little  over  6  miles  from 
Shattuck  and  a  little  over  7  miles. from  Hig- 
gins, and  3  miles  east  of  the  old  station  of 
Goodwin.  The  new  station  of  Goodwin  is 
more  accessible  than  many  stations,  and  will 
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be  accessible  from  every  direction  with  very 
little  work.  At  the  present  time  it  may  be 
reached  from  all  directions,  delivering  a  full 
load.  That  the  grade  at  (Old)  Goodwin  was 
slx-tentbs,  Including  the  compensation  for 
curvature,  which  was  the  maximum  on  the 
road.  That  the  actual  grade  at  (Old)  Good- 
win Is  between  four  and  flve-tenths,  which, 
with  the  curvature,  made  It  as  difficult  to 
pull  as  six-tenths  on  a  straight  track.  That 
It  required  3,000  feet  of  switch  for  passing 
track,  and  that  it  was  good  railroading  to 
have  the  passing  track  at  stations.  That  the 
present  station  of  Goodwin,  some  time  re- 
ferred to  In  the  evidence  as  "Holesteln"  or 
"New  Goodwin,"  Is  six  miles  from  the  Texas 
state  line.  With  reference  to  a  location  for 
a  depot  at  the  state  line,  the  following  ques- 
tions were  propounded  by  Mr.  Henshaw,  and 
the  following  answers  given  by  Mr.  Turner: 
"Q.  There  are  plenty  of  good  locations  In 
that  territory  near  the  state  line  that  there 
could  be  no  physical  objections  to  a  depot, 
isn't  there?  A.  A  station  could  he  put  there 
by  spending  the  money  to  grade  down  and 
fill  the  boles.  Q.  There  are  locations  there 
that  stations  could  be  built  without  much 
work?  A.  A  good  deal  of  work.  It  would 
take  a  good  deal  of  work.  Q.  Are  there  any 
locations  near  the  state  line  where  a  depot 
could  be  located?  A.  Xo,  sir;  no  level.  Q. 
Within  a  reasonable  distance  from  the  state 
line?  A.  There  is  no  level  there  according 
to  my  memory  exceeding  600  or  700  feet." 
Mr.  C.  A.  Morse,  chief  engineer  for  the  rail- 
way company,  testified  to  the  same  condition 
with  reference  to  grades,  and  that  the  en- 
tire line  of  the  Santa  F6  through  the  north- 
west corner  of  the  state  has  been  recon- 
structed, practically  rebuilt  from  Wellington, 
Kan.,  to  Texlco,  N.  M.,  and  that  maximum 
grade  of  the  line.  Including  curvatures,  was 
six-tenths  of  1  per  cent,  and  that  It  was 
built  for  the  purpose  of  a  heavy  through 
freight  Hue  from  California  to  the  East ;  that 
the  company  was  unable  to  find  a  grade  at 
the  old  station  of  Goodwin  that  would  permit 
the  building  of  a  station  there;  that,  as  the 
stations  were  now  located,  the  present  sta- 
tion of  Goodwin  is  about  equally  distant  be- 
tween Shattuck  and  Higglns,  and  there  were 
stations  at  these  places  with  all  necessary 
facilities;  that  just  north  of  the  state  line 
beginning  about  700  feet  there  is  1,000  or 
1,500  feet  of  seven-tenths  grade,  a  little  above 
the  maximum,  what  we  term  in  railroad  par- 
lance, "velocity  grade,"  and  then  north  and 
east  of  this  there  is  a  strip  of  2,000  or  3,000 
feet  that  Is  nearly  level.  On  the  subject  of 
building  stations  on  grades  of  this  character, 
Mr.  Morse  testified  with  reference  to  the  con- 
struction of  a  station  at  Goodtdn,  where  the 
grade  Is  much  less,  that  you  cannot  stop  a 
full  train  load  and  start  it  on  a  place  like 
that.  It  Is  not  practicable  to  do  so.  That 
from  his  experience  of  28  years  as  a  railroad 
engineer  It  was  Impracticable  to  construct 
a'  station  with  the  amount  of  grade  that  ex- 


isted at  Old  Goodwin  and  should  not  be 
done,  and  that  is  the  reason  why  It  was 
changed. 

For  a  disposition  of  the  questions  involved 
In  this  case  it  is  not  necessary  to  examine 
the  statutes  which  empower  the  corporation 
commission  to  require  the  railways  of  the 
state  to  provide  and  maintain  adequate  de- 
pot buildings  and  shipping  facilities  for  the 
reasonable  needs  of  the  people  tributary  to 
their  lines,  for,  conceding  that  such  power 
exists,  it  does  not  follow  that  It  may  be 
arbitrarily  exercised  when  there  is  no  public 
necessity  therefor.  N.  P.  Ry.  Co.  v.  Wash- 
ington Territory,  142  U.  S.  492,  12  Sup.  Ct. 
283,  35  L.  Bd.  1092. 

In  1905  the  General  Assembly  of  the  state 
of  Arkansas  passed  an  act  requiring  the 
building  and  construction  of  a  depot  and  the 
maintenance  thereof  at  Snow  Crossing,  in 
Columbia  county,  Ark.,  by  the  Louisiana  & 
Arkansas  Railway  Company,  and  requiring 
passenger  and  local  freight  trains  to  stop 
there  and  receive  passengers  and  freight,  and 
prescribing  penalties  and  damages  for  viola- 
tions of  the  act  Acts  1905  Ark.  p.  2U5.  The 
company  failed  to  construct  a  station  or  de- 
pot as  required  by  the  act  in  question,  and' 
the  grand  Jury  returned  an  indictment  against 
It  The  railway  company  filed  a  general 
plea  of  not  guilty  and  a  special  plea  contain- 
ing the  following  statements :  "It  states  that 
the  country  around  Snow  Crossing  is  prin- 
cipally wild  and  uncultivated  and  sparsely 
inhabited;  that  the  cleared  land  is  devoted 
principally  to  the  raising  of  cotton,  which 
cotton  is  hauled  to  the  neighboring  towns  of 
Magnolia  and  Lewlsvllle,  where  the  farmers 
purchase  their  suppli^;  that  the  station  of 
Experiment  is  situate  about  2%  miles  north 
of  Snow  Crossing;  that  passengers  and 
freight  are  received  and  discharged  at  such 
station ;  that  the  station  of  Taylor  is  situate 
4Vi  miles  south  of  Snow  Crossing  on  the  line 
of  said  railway  company ;  that  there  Is  a  de- 
pot building  and  telegraph  operator  with  pas- 
senger and  freight  agent  employed  at  said 
station ;  that  the  two  stations  of  Experiment 
and  Taylor  furnish  to  the  inhabitants  con- 
tiguous to  Snow  Crossing  ample  facilities  to 
board  the  trains  as  passengers  or  to  ship 
their  freight;  that  to  force  the  railroad  to 
maintain  a  regular  station  at  Snow  Crossing 
would  require  three  stations  maintained  by 
said  railway  company  within  seven  miles  in 
a  sparsely  settled  jeglon;  that  to  erect  a 
station  at  Snow  Crossing  would  cost  ap- 
proximately $1,000;  that  to  maintain  same 
would  cost  175  to  $100  per  month;  that  the 
receipts  from  freight  and  passengers  at  such 
station  would  meet  only  a  small  proportion 
of  the  cost  of  maintenance ;  that  such  station 
would  have  to  be  operated  at  a  monthly  loss 
to  the  railway  company;  •  •  •  tliat 
Snow  Crossing  Is  located  at  the  foot  of  a 
very  heavy  grade  on  the  line  of  said  Loui- 
siana &  Arkansas  Railway  Company,  the 
heaviest  grade  at  any  point  on  said  line; 


Digitized  by 


v^Qogle 


OkL) 


ATCHISON,  T.  &  8.  F.  RY.  CO.  v.  STATE 


1015 


tbat  because  of  the  topography  of  the  coun- 
try It  would  be  Impracticable,  with  very 
great  expense,  to  provide  side  tracks  and 
passing  tracks  at  said  point,  as  required  by 
said  Act  No.  105;  and  that  to  attempt  to 
comply  with  said  act  by  stopping  all  freight 
and  passenger  trains  would,  by  reason  of 
said  hill  and  steep  grade,  add  greatly  to  the 
danger  of  accidents  to  passengers  and  em- 
ployes upon  said  railway."  The  case  was 
tried  before  the  court  without  a  Jury,  and  the 
state  introduced  proof  establishing  the  fact 
that  the  appellant  bad  not  complied  with  the 
requirements  of  the  statute.  The  railway 
company  offered  to  Introduce  eTidence  to  sus- 
tain the  allegations  of  its  special  plea;  but 
the  court  refused  to  hear  the  evidence.  The 
court  then  made  a  finding  that  the  railway 
company  was  guilty  as  charged  in  the  indict- 
ment, and  assessed  a  fine  of  $25  against  it, 
and  the  defendant  appealed. 

Mr.  Justice  McCullocb,  who  delivered  the 
opinion  of  the  Supreme  Court  (L.  &  A.  Ry. 
Co.  V.  State,  85  Ark.  12,  106  S.  W.  960),  aft- 
er discussing  tlie  question  whether  a  special 
act  of  the  Legislature  requiring  a  railway 
company  to  construct  and  maintain  a  sta- 
tion at  a  given  point  on  Its  line  is  subject 
to  review  by  the  courts,  said:  "This  brings 
U8  to  a  consideration  of  the  questions  wheth- 
er or  not  the  appellant  in  this  case  offered 
to  bring  to  the  attention  of  the  court  facta 
aofDcient  to  show  that  there  is  no  public 
necessity  for  a  station  at  Snow  Crossing,  and 
that  the  requirementa  of  the  Legislature  in 
that  respect  are  bo  arbitrary  and  unreason- 
able as  to  demand  a  judicial  review  so  as  to 
relieve  the  railroad  company  from  compli- 
ance tberewitli.  The  rejected  evidence  tend- 
ed in  But>stance  to  show  that  there  was  no 
public  necessity  at  all  for  the  maintenance 
of  a  station  at  Snow  Crossing;  tbat  the  land 
around  that  place,  which  is  not  a  point  of 
Intersection  of  two  railroads,  but  is  only  the 
crossing  of  a  country  road  over  the  railroad, 
is  principally  wild,  uncultivated,  and  sparse- 
ly settled;  tlutt  there  is  such  a  heavy  nat- 
ural grade  at  that  point  on  the  road  as  would 
render  It  not  only  very  expensive  to  build 
side  tracks,  but  would  add  greatly  to  the 
danger  of  accldenta  in  stopping  trains;  that 
there  Is  now  a  flag  station  on  appellant's 
line  2%  miles  north  of  Snow  Crossing,  and 
also  a  regular  station  4%  miles  south  of 
Snow  Crossing,  where  there  is  a  depot  build- 
ing, and  where  a  telegraph  operator  and  pas- 
senger and  freight  agent  Is  kept ;  that  these 
two  stations  provide  suitable,  convenient, 
and  ample  transportation  facilities  to  the 
people  near  Snow  Crossing;  and  tbat  the 
cost  of  erecting  and  maintaining  a  station  at 
that  place  would  be  greatly  in  excess  and 
out  of  proportion  to  the  revenues  which  could 
possibly  accrue  from  the  business  at  that 
place,  and  the  station  would  have  to  be  op- 
erated at  a  monthly  loss  to  the  company. 
Now,  this  evidence  tended  to  show  that  there 


is  no  public  necessity  for  a  station  at  the 
place  named,  and  the  court  should  have 
heard  and  considered  it  for  the  purpose  of 
determining  whether  or  not  the  statute  was 
a  valid  exercise  of  power  by  the  Legislature. 
As  we  have  already  stated,  the  authority  of 
the  Legislature  to  regulate  railroad  com- 
panies, and  to  compel  them  to  establish  sta- 
tions and  build  depots  whenever  the  public 
necessity  and  convenience  requires,  Is  not 
disputed;  and,  as  the  Legislature  has  that 
right  and  power,  the  presumption  is  that  it 
exercised  it  in  a  proper  case,  and  that  the 
public  convenience  required  the  station  at 
that  place.  But  that  presumption  was  not 
conclusive.  The  burden  to  show  that  there 
was  no  necessity  for  a  station  at  tbat  place 
was  on  the  company,  and  it  had  the  rlsrht  to 
be  heard  on  the  question  whether  the  act 
of  the  Legislature  was  an  arbitrary  and  un- 
reasonable exercise  of  the  legislative  power, 
which  would  result  in  putting  the  company 
to  useless  expense.  As  the  Legislature  had 
no  power  to  confiscate  or  deprive  the  com- 
pany of  its  property,  where  no  public  neces- 
sity requires  It,  it  is  plain  both  from  reason 
and  from  authority  that  it  had  no  right  to 
arbitrarily  require  a  railway  company  to  es- 
tablish stations  at  places  not  required  by 
public  convenience  or  necessity.  So  if,  after 
considering  all  the  facts  and  circumstances, 
giving  due  consideration  to  the  determina- 
tion of  the  Legislature,  and  resolving  every 
doubt  in  ite  favor,  the  court  should  be  con- 
vinced that  there  was  no  public  necessity  for 
a  station  there,  and  that  the  result  of  enforc- 
ing the  act  would  be  to  put  the  defendant 
to  large  expense  without  any  correspondlnig 
benefit  either  to  It  or  the  public,  then  the 
Legislature  had  no  right  to  make  such  re- 
quirement, and  the  court  should  so  declare 
as  a  matter  of  law." 

Whilst  It  is  probably  true  that  the  fact 
that  a  railway  crosses  a  state  line  at  a  cer- 
tain point  may  be  taken  Into  consideration 
In  determining  whether  station  and  other 
facilities  are  required  at  that  point,  we  do 
not  believe  that  that  fact  alone  is  sufBclent 
to  Justify  the  corporation  commission  in  re- 
quiring the  erection  of  a  state  line  depot  and 
other  expensive  facilities.  State  ex  rel.  R. 
R.  &  Warehouse  Com.  v.  M.  &  St  L.  R.  Co., 
76  Minn.  409,  79  N.  W.  510.  Particularly 
is  this  true  when  the  uncontradicted  evidence 
shows  that  there  are  natural  Impediments  on 
the  line  of  railway  at  the  state  line  that  ren- 
der that  place  impracticable  or  Inconvenient 
for  the  railway  company  to  provide  such  fa- 
cilities, and  which  would  probably  hamper 
the  handling  of  ita  interstate  business.  It 
Is  true  that  our  statutes  providing  for  the 
regulation  of  the  railways  of  the  state  In 
their  relations  to  the  public  Impose  duties  to 
he  performed  in  Oklahoma,  but  it  would  be 
an  unreasonable  exercise  of  the  power  grant- 
ed to  require  railroads  at  a  large  expense  to 
erect  facilities  where  their  roadway  crosses 
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tbe  state  line  for  no  other  reason  than  that 
It  Is  tbe  state  line.  In  Railroad  Commission 
of  Texas  V.  C.  R.  I.  &  G.  Ry.  Co.,  102  Tex. 
393,  117  S.  W.  794,  Mr.  Justice  Williams, 
speaking  for  the  Supreme  Court  of  Texas, 
in  construing  the  words  "place  of  starting," 
In  a  statute  that  required  every  railway  cor- 
poration to  start  and  run  their  cars  for  the 
transportation  of  passengers  and  property  at 
regular  times,  to  be  fixed  by  public  notice, 
and  furnish  sufficient  accommodation  for  the 
transportation  of  all  such  passengers  and 
property  as  shall  within  a  reasonable  time 
previous  thereto  be  offered  for  transporta- 
tion at  the  place  of  starting,  etc.,  said:  "We 
do  not  mean  to  be  understood  as  holding  that 
tbe  mere  fact  that  the  rails  stopped  at  tbe 
state  line  makes  the  point  of  contact  one  at 
which  a  station  must  be  maintained.  The 
words  used  in  article  4494  must  be  under- 
stood to  mean  what  they  meant  when  first 
adopted  into  our  legislation.  They  were  so 
employed  at  a  time  when  the  chartering  of 
railroad  companies  by  private  acts  of  the 
Legislature  was  Just  beginning  in  this  state 
and  in  other  parts  of  the  country.  The  char- 
ter usually  authorized  the  construction  of 
the  roads  between  points  named  as  their  ter- 
mini, and  these  were  referred  to  as  places 
of  starting.  The  thought  was  not  In  the  leg- 
islative mind  that  a  'place  of  starting'  would 
be  in  an  unbroken  forest,  a  wild  and  unset- 
tled prairie,  a  river  swamp,  or  the  middle  of 
a  stream  forming  a  boundary  line  of  tbe 
state.  Tbe  roads  were  to  run  from  town  to 
town,  and  these  were  their  termini,  their 
'places  of  starting.'  Tbe  state  line  is  in  law 
and  in  fact  one  terminus  of  tbe  line  of  a 
railroad  Intersecting  it  constructed  by  a  Tex- 
as corporation  because  its  powers  cease  at 
that  line;  but,  if  there  is  no  'place'  there, 
such  as  Is  meant  by  the  language  of  article 
4494,  tbe  mere  ending  of  the  track  does  not 
bring  into  existence  the  duty  defined  in  these 
statutes.  To  hold  that  it  does  would  wrench 
the  law  from  its  obvious  meaning  and  pur- 
pose and  carry  it  to  absurd  extremes.  To 
avoid  this,  and  at  tbe  same  time  accomplish 
the  good  aimed  at,  will  not  be  found  very 
difficult  In  practice  If  the  true  intent  of  tbe 
statute  is  kept  in  mind." 

It  is  true  that  in  that  case  tbe  railway  was- 
required-  to  establish  a  state  line  station; 
but  the  decision  is  based  upon  the  ground 
that  the  facts  established  at  the  trial  show- 
ed that  tbe  state  line  was  a  "place  of  start- 
ing" witbin  the  meaning  of  the  statute.  In 
State  ex  rel.  R.  R.  &  Warehouse  Com.  t. 
M.  &  St  L.  R.  Co.,  supra,  tbe  railroad  and 
warehouse  commissioners  of  Minnesota,  up- 
on the  petition  of '  numerous  citizens,  and 
after  a  hearing  at  which  the  railway  com- 
pany appeared  and  opposed  the  granting  of 
tbe  petition,  made  an  order  requiring  tbe 
Minneapolis  &  St.  Louis  Railway  Company 
to  build  and  maintain  at  Emmons,  a  small 
onlncorirarated   village  on   the   line  of  Its 


road,  a  station  bouse  for  the  convenience  of 
the  public.  The  facts  found  by  tbe  commis- 
sion were.  In  substance,  as  follows:  Em- 
mons is  on  tbe  line  of  the  Minneapolis  &  St. 
Ix>uls  Railway  Company,  and  has  a  popu- 
lation of  about  100.  It  has  3  stocks  of  gen- 
eral merchandise,  2  hardware  stores,  3  black- 
smith shops,  2  restaurants,  1  furniture  store, 
1  drug  store,  1  lumber  and  coal  yard,  1  grain 
elevator,  1  feed  mill,  1  creamery,  1  butcher 
shop,  1  livery  stable,  and  14  or  more  dwell- 
ing houses;  and  tributary  thereto  is  a  rich 
and  populous  agricultural  country,  which  ex- 
tends to  a  distance  of  15  or  16  miles  In  p 
westerly  direction,  and  5  or  6  miles  In  othe.- 
directions.  That  It  Is  5.7  miles  from  Em- 
mons to  the  first  railroad  station  on  the  line 
of  said  railroad  north  of  It,  and  there  is  no 
station  on  tbe  line  of  said  railroad  south  of 
Emmons  within  tbe  state  of  Minnesota.  That 
there  Is  a  station  called  Norman,  in  tbe 
state  of  Iowa,  seven-tenths  of  a  mile  by  raU, 
and  one  mile  by  wagon  road,  from  Emmons ; 
but  said  Norman,  being  within  tbe  state  of 
Iowa,  is  not  subject  to  the  Jurisdiction  or 
control  of  this  commission.  The  second  par- 
agraph of  tbe  syllabus  of  that  case  reads  as 
follows:  "The  facts  considered,  and  held  not 
to  Justify  an  order  of  the  railroad  and  ware- 
bouse  commissioners,  requiring  the  defend- 
ant to  build  and  maintain  a  passenger  sta- 
tion at  an  unincorporated  village  of  100  In* 
habitants,  situated  In  a  strictly  rural  and 
agricultural  part  of  tbe  state,  and  within 
seven-tenths  of  a  mile  of  an  existing  passen* 
ger  and  freight  station.  The  fact  that  tbe 
existing  station  Is  situated  across  tbe  state 
line  In  another  state  Is  In  and  of  Itself  no 
reason  for  requiring  the  defendant  to  build 
and  maintain  another  station."  Mr.  Justice 
Mitchell,  who  delivered  the  opinion  for  tbe 
court,  after  construing  a  statute  of  the  state 
of  Minnesota,  which  provided,  in  substance, 
that  all  railroad  companies  shall  provide  at 
all  villages  and  boroughs  on  their  respective 
roads  depots  with  suitable  waiting  rooms  for 
tbe  protection  and  accommodation  of  ail  pas- 
sengers patronizing  such  roads  and  a  freight 
room  for  the  storage  and  protection  of 
freight,  and  holding  that  the  word  "village," 
as  therein  used,  must  be  construed  as  re- 
ferring only  to  Incorporated  villages,  said: 
"But  there  Is  no  doubt  of  tbe  power  of  the 
commissioners,  under  the  general  railroad 
and  warehouse  commission  act,  to  require  a 
railroad  company  to  provide  a  suitable  de- 
pot and  i>a8Benger  waiting  room  at  any  place. 
Incorporated  or  unincorporated,  where  public 
necessity  or  convenience  reasonably  requires 
it  to  be  done.  But  this  power  is  neither  ab- 
solute nor  arbitrary.  Tbe  facts  mtist  be 
such,  having  regard  to  the  interests,  not  only 
of  tbe  particular  locality,  but  also  of  the  pub- 
lic at  large  and  of  the  railroad  company  it- 
self, as  to  Justify  tbe  commissioners,  in  the 
exercise  of  a  reasonable  discretion  rand  Judg- 
ment, in  ordering  tbe  railway  company  tct 
provide  a  depot  and  passenger  station  at  tbe 
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place  in  question."  We  think  this  qnotatlon 
from  the  opinion  states  the  law  applicable  to 
the  case  at  bar  correctly.  This  same  case, 
after  another  trial,  was  again  before  the 
Supreme  Ck)urt  of  Minnesota  (State  ex  rel. 
Railroad  &'Wareboa8e  Commission  v.  Minne- 
apolis &  St  L.  R.  Co.,  87  Minn.  196,  91  N.  W. 
465),  where  an  order  commanding  the  rail- 
road company  to  build  and  maintain  a  sta- 
tion house  or  depot  at  Emmons  was  sus- 
tained by  a  divided  court.  In  the  last  opin- 
ion it  was  said:  "We  do  not  question  the  cor- 
rectness of  the  conclusion  reached  when  con- 
sidering the  former  appeal.  But  two  mem- 
bers of  the  court,  Mr.  Chief  Justice  Start 
and  Associate  Justice  Brown,  are  of  the  opin- 
ion that  from  the  evidence  it  appears  that 
there  has  since  been  a  substantial  growth  in 
the  Tillage — a  growth  which  makes  an  alto- 
gether different  showing— -and  that  the  com- 
pany did  not  overcome  the  prima  facie  case 
arising  by  virtue  of  the  statute,  and  therefore 
that  the  Ju'lgment  appealed  should  be  affirm- 
ed." It  will  be  seen  that  the  last  opinion 
in  no  way  disti]rbs  the  rule  formerly  laid 
down. 

The  Attorney  General  in  his  brief  recog- 
nizes the  soundness  of  the  rule  laid  down  In 
those  cases,  and  its  applicability  to  the  facts 
In  the  instant  case,  and  does  not  urge  any 
advantages  that  may  flow  to  the  public  on 
account  of  any  difference  a  state  line  depot 
may  make  in  interstate  rates,  as  a  proper 
ground  upon  which  to  require  the  railway  to 
provide  facilities  at  the  state  line.  He  says: 
"Counsel  for  appellant  addressed  the  princi- 
pal parts  of  their  argument  in  this  case  to 
the  question  that  the  object  of  this  order  was 
an  indirect  interference  of  Interstate  comT 
merce.  This  assumption  is  so  erroneous  that 
we  do  not  deem  it  necessary  to  reply  to  this 
line  of  argument.  It  cannot  be  Insisted  for 
a  moment  that  the  state  of  Oklahoma  has 
any  Jurisdiction  or  could  make  any  order 
that  would  directly  or  indirectly  cast  a  bur- 
den on  Interstate  commerce;  that  it  could 
not  make  an  order  even  in  aid  of  interstate 
commerce  where  Congress,  either  by  direct 
act  or  through  Interstate  Commerce  Com- 
mission, has  prescribed  regulations  In  ref- 
erence thereto.  The  question  In  this  case  is 
whether  or  not  there  is  a  reasonable  neces- 
sity for  a  depot  on  the  defendant's  line  with- 
in the  state  of  Oklahoma  for  the  accommoda- 
tion of  the  citizens  of  Oklahoma,  that  they 
may  avail  themselves  of  rates  prescribed  by 
the  Oklahoma  commission  without  driving 
an  unreasonable  distance  to  ship  their  com- 
modities." We  believe  that  the  evidence 
clearly  shows  that  no  reasonable  necessity 
exists  for  a  state  line  depot;  in  the  face 
of  this  evidence,  it  was  unreasonable  to  re- 
qnlre  the  railway  to  place  a  depot  there.  We 
are  not  unmindful  that,  on  appeal  from  or- 
ders of  the  corporation  commission,  the  pre- 
sumption obtains  that  the  order  appealed 


from  Is  reasonable,  Just,  and  correct,  and 
that  he  who  complains  On  appeal  from  such 
order  has  upon  him  the  burden  of  establish- 
ing the  unreasonableness,  unjustness,  or  In- 
correctness thereof.  K.  C,  M.  &  O.  Ry.  Co.  v. 
State,  107  Pac.  (Okl.)  912.  But  in  the  case 
at  bar  it  appears  from  the  facts  as  certified 
by  the  commission,  and  the  uncontradicted 
evidence  upon  which  findings  are  not  made, 
that  the  order  of  the  commission  is  errone- 

008. 

The  order  of  the  commission  is,  according- 
ly, reversed. 

DDNN,  C.  J.,  and  WIIiLIAMS,  HAYES, 
and  TURNER,  JJ.,  concur. 

(27  Okl.  466) 

MISSOURI,  O.  &  G.  RT.  CO.  ▼.  WORTMAN. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1010.) 

(8«Uabu»  by  the  Court.) 

Appeai.  ahd   F^rob   (i  773*)— DisiassAi,— 

Failure  to  File  Bbiefs. 

Rule  7  of  the  rules  of  practice  of  this  court 
(20  Okl.  viii,  95  Pac.  vi)  requires  the  plaintiff 
in  error  In  all  civil  cases,  unless  otherwise  or- 
dered by  the  court,  to  serve  his  brief  on  counsel 
for  defendant  In  error  within  40  days  after 
filing  bis  petition  in  error,  and  where  this  rule 
is  not  complied  with,  and  a  timely  motion  is 
duly  made,  served,  and  filed,  to  dismiss  by  rea- 
son thereof,  which  motion  is  ignored  and  no  ex- 
cuse offered  therefor,  the  t>etition  in  error  will 
be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  St  ai04-3UO:  Dec.  Dig.  { 
773.*] 

Error  from  Hughes  County  CJourt;  P.  W. 
Gardner,  Judge. 

Action  between  the  Missouri,  Oklahoma  & 
Gulf  Railway  Company  and  J.  A.  Wortman. 
From  the  Judgment,  the  Railway  Company 
brings  error.    Dismissed. 

Wlilmott  &  Wilhoit  and  B.  R.  Jones,  for 
plaintiff  in  error.  Geo.  C.  Crump  and  J.  Ross 
Bailey,  for  defendant  in  error. 

DUNN,  C.  J.  This  case  presents  error 
from  the  county  court  of  Hughes  county,  and 
was  filed  in  this  court  on  July  1,  1910.  A 
motion  showing  service  on  counsel  for  plain- 
tiff in  error  praying  an  oi'der  of  dismissal 
for  the  failure  of  plaintiff  in  error  to  file 
briefs  was  filed  on  September  16, 1910.  Prac- 
tically two  months  have  elapsed  since  the 
service  of  this  motion,  and  counsel  for  plain- 
tiff have  neither  filed  briefs  nor  made  any 
showing  in  excuse  for  their  failure. 

Rule  7  of  this  court  (20  Okl.  viii,  95  Pac. 
vi)  provides  that:  "In  each  civil  cause  filed 
in  this  court,  counsel  for  plaintiff  in  error 
shall,  unless  otherwise  ordered  by  the  court 
serve  bis  brief  on  counsel  for  defendant  lu 
error  within  forty  days  after  filing  his  peti- 
tion in  error,  and  shall  at  the  same  time  file 
fifteen  copies  of  said  brief  with  the  clerk  of 
the  Supreme  Court  *  *  *  In  case  of 
failure  to  comply  with  the  requirements  of 
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this  rule,  the  conrt  may  continue  or  dismiss 
the  cause,  or  reverse  or  afflnn  the  judg- 
ment." The  same  rule  In  effect  was  promul- 
gated and  put  Into  force  by  the  Supreme 
Court  of  the  territory  of  Oklahoma,  and  the 
case  of  Le  Breton  ▼.  Swartzel,  14  Okl.  621, 
78  Pac.  323,  Is  an  instance  of  its  enforce- 
ment. The  same  procedure  has  been  adopted 
by  this  court  In  a  number  of  cases.  Horner 
et  al.  V.  Goltry  &  Sons,  23  Okl.  905,  101  Pac. 
IITI;  Walker  et  al.  v.  Hannewlncle,  24  Ojil. 
152.  103  Pac.  585. 

Wherefore  the  motion  to  dismiss  is  sus- 
tained. 

TURNER,      WILLIAMS,      KAKB,      and 
HAYES,  JJ.,  concur. 


(27  Okl.   SS8) 

ARNOLD  T.  McLELLAN. 
(Supreme  Conrt  of  Oklahoma.    Not.  16,  1910.) 

(Syllaiut  by  the  Court.) 
1  GABiti«<nMKNT  (I  92*)— IssDK  Or  Writ  Bb- 

FORC  Judgment. 

Coder  the  laws  In  force  In  the  Indian  Ter- 
ritory at  the  time  of  the  erection  of  the  state. 
it  WAS  only  In  suits  by  attachment  that  writs 
of  earnishnient  were  authorized  to  l>e  issued 
against  a   defendant  before  Judgment. 

f  EJd.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  i  173:   Dec.  Dig.  i  92.*] 

2.  Garnishment  (§  103*)— Issue  of  Writ  Be- 
fore JuDOMENT— Necessity  fob  Affidavit 
AND  Bond. 

In  such  cases,  not  only  an  affidavit,  but 
also  a  bond,  was  required,  and  the  failure  to 
mnke  and  file  either  would  operate  on  timely  mo- 
tion to  cause  the  writ  of  ganiisbment  to  be 
quashed,  and  the  garnishee  to  be  dis(-bar;;ed. 

fEkl.  Note. — For  other  cases,  see  Garnishment, 
Cent   Dig.  g§  381.  382;    Dec.  Dig.  {  1JI3.«J 

8.  Appeal  and    Error  ({  901*)  —  Review  — 

SuFPiciENCT  or  Record. 

An  aotioD  in  e<iuity  pending  on  the  equity 
side  of  the  docket  at  the  time  of  the  erection  of 
the  state  was  required  to  be  transferred  to  the 
dintrirt  court  of  the  state  where  both  law  and 
ennity  were  administered  from  the  same  docket 
The  answer  of  the  defendant  having  raised  an 
issue  of  fact  which,  if  decided  in  her  favor, 
would  conclude  the  plnintifT  as  to  all  the  e<]uita- 
ble  relief  sought,  though  there  had  previously 
been  error  rommitted.  in  denying  such  prelim- 
inary relief,  the  plaintiff  having  refused  to  in- 
troduce evidence  to  meet  the  issue  raised  on 
the  part  of  the  defendant,  and  not  having 
brought  up  as  a  part  of  the  record  the  evidence 
iiitrudiiceif  on  the  part  of  the  defendant,  it  does 
not  atfirmatively  appear  that  any  prejudicial  er- 
ror was  committed  against  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §  3070;   Dec.  Dig.  {  901.*J 

Error  from  District  Court,  Pittsburg  Coun- 
ty;  Preslle  B.  Cole,  Judge. 

Action  by  Jones  N.  Arnold  against  Ada 
McLelliiD.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

W.  H.  Jones,  for  plaintiff  In  error. 

WILLIAMS,  J.  Under  section  339  (section 
817,  Mnnsf.  Dig.  Ark.  1884)  Ind.  T.  Ann.  .«!t 


1899,  it  Is  settled  that  only  In  suits  .by  at- 
tachment may  a  writ  of  garnishment  be  is- 
sued before  judgment  against  the  defendant. 
Lelngardt  t.  Deitz,  30  Ark.  224;  Littlejobn 
r.  Lewis,  32  Ark.  423.  Consequently,  not 
only  the  affidavit,  but  also  the  bond,  was  es- 
sential. Section  340  (section  318,  Mansf.  Dig. 
Ark.  1884)  Ind.  T.  Ann.  St  1899 ;  secUon  332 
(secUon  310,  Mansf.  Dig.  Ark.  1884)  Ind.  T. 
Ann.  St  1899;  section  334  (section  312, 
Mansf.  Dig.  Ark.  1884)  Ind.  T.  Ann.  St  1809. 
The  failure  to  make  such  affidavit  and  bond 
and  file  the  same  is  fatal  on  timely  objec- 
tion.    Fletcher  v.  Menken,  37  Ark.  206. 

On  the  erection  of  the  state,  said  cause 
was  transferred  to  the  state  district  court, 
where  both  equity  and  law  were  administer- 
ed from  the  same  docket  Plaintiff  having 
refused  to  introduce  evidence  to  support  or 
meet  the  issues,  and  the  evidence  on  the  part 
of  the  defendant  not  being  brought  np  as  a 
part  of  the  record,  we  cannot  say  that  any 
error  was  committed  to  the  prejudice  of 
plaintiff  in  error;  for,  if  fraud  was  commit- 
ted by  plaintiff  in  error  in  procnrlng  the  ex- 
ecution of  the  contract,  nd  relief  in  equity 
could  have  been  afforded  him. 

Neither  has  any  appearance  been  made  In 
this  court  on  the  part  of  the  defendant  in  er- 
ror nor  any  briefs  filed.  Whilst  we  have 
carefully  searched  the  record,  yet  If  the  judg- 
ment here  were  adverse  to  defendant  in  er- 
ror, having  made  such  default,  she  would  be 
entitled  to  no  consideration  on  a  petition  for 
rehearing  if  the  contention  therein  was  as  to 
what  questions  were  presented  by  the  record. 

The  Judgment  of  the  lower  court  Is  af- 
firmed.   All  the  Justices  concur. 

(27  Okl.  266) 
SIMMONS  et  al.  ▼.  WHITTINGTON. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Byllabu*  by  the  Court.) 

1.  Indians  (8  15*)— Lands— Alienation— Va- 

LIDITT. 

A  deed  conveying  or  a  contract  for  the  sale 
of  a  portion  of  a  surplus  allotment  made  by  a 
Choctaw  Indian  by  blood  before  the  remo\-sl  of 
restrictions  upon  her  power  to  alienate  same,  in 
violation  of  Act  Cong.  June  2S,  1S!18.  c.  517,  | 
29.  30  Stat  .507.  and  of  Act  Cong  July  1.  1002. 
c.  13U2,  SI  15,  16.  32  Stat  642.  (M:t.  is  void. 

f  Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  §g  37-44 ;   Dec  Dig.  I  15.*1 

2.  Indians  ({  15*)— Lands— Alienation— Va- 
lidity. 

The  act  of  Congress,  approved  April  21, 
1904  (Act  April  21.  1904,  c.  1402.  33  Sl.it  204), 
authorizing  the  removal  of  all  restrictions  n|>on 
the  alienation  of  allotted  lands  of  membere  of 
the  Five  Civilized  Tribes  b.v  blood,  except  mi- 
nors and  except  as  to  homesteads,  upon  approv- 
al of  the  Secretary  of  the  Interior  under  such 
rules  and  regnlatioos  as  he  may  prescrilie,  au- 
thorizes the  Secretary  of  the  Interior  to  provide 
by  general  rule  that  no  order  removing  the  re- 
strictions of  any  such  allottee  sliall  become  ef- 
fective until  30  days  after  Its  date;  and  a  deed 
executed  by  an  allottee  after  the  date  of  the 
approval  or  the  order  removing  restrictions  upon 
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the  power  of  the  allottee  to  alienate,  but  before 
the  expiration  of  30  days  from  the  date  of  such 
order  and  approval,  is  void. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent. 
Dig.  §§  37-^;   Dec.  Dig.  $  15.*] 

3.  Indians  (§  15*)— Lands— Conveyances. 

A  grantee  of  an  allottee  after  the  order 
removing  the  allottee's  restrictions  upon  alien- 
ation became  effective  may  attack  the  validity 
of  deeds  executed  by  the  allottee  before  the  re- 
moval of  her  restrictions  conveying  the  same 
lands,  althongb  the  grantee  had  notice  of  such 
deeds  l>efore  bis  purchase  from  the  allottee. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  U  37-44;   Dec.  Dig.  §  15.»] 

4.  Indians  (S  15*)— Lands— Aliknation— Va- 
lidity OF  Deeds. 

The  deed  of  one  who  purchases  from  an 
Indian  allottee  after  the  allottee's  restrictions 
upon  alienation  have  been  removed  is  not  ren- 
dered void  because  the  purchaser  before  the  re- 
moval of  restrictions  told  the  allottee  if,  when 
she  obtained  a  removal  of  her  restrictions  upon 
alienation,  she  could  not  find  another  buyer,  he 
would  buy  her  land,  if  they  could  agree  upon  a 
price. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  H  37-44;   Dec.  Dig.  f  15.»] 

Error  from  District  Court,  Carter  County ; 

5.  H.  Russell,  Judge. 

Action  by  O.  A.  Simmons  and.  others 
against  W.  F.  Whlttlngton.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Re- 
versed and  remanded. 

Cottlngham  Sc  Bledsoe,  for  plaintiffs  in  er- 
ror.   W.  F.  Bowman,  for  defendant  in  error. 

HAYES,  J.  The  land  in  controversy  in 
this  action  was,  in  the  month  of  March,  1908, 
fillotted  to  Virginia  Jones,  a  Choctaw  Indian 
by  blood,  as  a  part  of  her  suiplus  allotment. 
Thereafter,  by  warranty  deed,  she  conveyed 
the  land  to  defendant  in  error,  who  will 
jhereafter  for  convenience  be  referred  to  as 
"defendant."  At  the  time  she  executed  the 
deed,  she  executed  a  contract  to  defendant, 
whereby  she  agreed  that,  as  soon  as  the  re- 
Btrictlons  upon  her  power  to  alienate  her 
surplus  allotment  should  be  duly  removed, 
she  would  execute  to  him  another  warranty 
deed  conveying  the  same  land.  Defendant, 
at  the  time,  paid  ber  as  a  consideration  for 
tbe  land  and  for  the  execution  of  said  in- 
struments the  sum  of  $385.  On  the  23d  day 
of  April,  1907,  an  order  was  made  by  the 
Secretary  of  the  Interior  removing  the  re- 
fltrictiona  upon  the  alienation  of  the  surplus 
land  of  said  Virginia  Jones;  but,  under  the 
terms  of  said  order  and  the  rules  and  regu- 
lations prescribed  by  the  Secretary  of  the 
Interior,  the  order  was  not  to  become  ef- 
fective until  30  days  from  the  date  thereof. 
On  tbe  23d  day  of  May,  1007,  before  the  ex- 
piration of  the  30  days  after  the  date  of  tbe 
order  removing  the  restrictions  had  expired, 
Virginia  Jones  and  her  husband  executed  a 
secord  warranty  deed  to  defendant  In  pur- 
suance with  her  contract  so  to  do  after  the 
removal  of  the  restrictions,  and  were  paid 
by  defendant  an  additional  sum  of  $25.    On 


the  21st  day  of  June,  1907,  Virginia  Jone» 
executed  and  delivered  to  plaintiff,  for  a  con- 
sideration of  ?350,  her  warranty  deed  for 
said  land,  conveying  the  same  to  plaintiffs. 
Since  the  execution  of  the  first  deed  by  the 
allottee  to  defendant,  defendant  has  been 
and  Is  now  in  possession  of  tbe  land. 

Plaintiffs  brought  this  action  in  the  court 
below  to  recover  possession  of  tbe  land,  and 
alleged  in  their  petition  the  source  of  their 
title  and  right  to  possession  to  be  said  deed 
from  the  allottee  to  them.  Defendant  by 
his  answer  sets  up  the  two  deeds  execfuted  to 
him  and  alleges  that  by  them  be  acquired 
tbe  fee-simple  title  to  the  land;  that  plain- 
tiffs acquired  no.  right  or  title  by  the  deed 
executed  to  them,  for  the  reason  at  the  time 
of  the  execution  thereof  the  grantor  had  no 
title  to  convey ;  that  defendant  is  In  posses- 
sion; and  that  the  deed  of  plaintiffs  Is  a 
cloud  upon  his  title;  and,  by  way  of  cross- 
petition,  prays  for  Judgment  of  the  court 
quieting  his  title  and  canceling  tbe  deed  of 
plaintiffs.  The  Judgment  of  the  trial  court 
was  for  defendant  and  grants  to  him  all  the 
relief  prayed  for  in  his  answer  and  cross- 
petition. 

Section  16  of  the  supplemental  treaty  with 
the  Chickasaw  and  Choctaw  Tribes  of  In- 
dians (Act  July  1,  1902,  c.  1362,  32  Stat  641) 
provides:  "liinds  allotted  to  members  and 
freedmen  shall  not  he  affected  or  incumbered 
by  any  deed,  debt,  or  obligation  of  any  char- 
acter contracted  prior  to  the  time  at  which 
said  land  may  be  alienated  under  this  act 
nor  shall  said  lands  be  sold  except  as  herein 
provided."  Other  sections  of  the  treaty 
make  the  homestead  allotment  inalienable 
during  tbe  lifetime  of  the  allottee,  not  ex;- 
ceeding  21  years,  and  authorize  and  prescribe 
that  a  certain  part  of  the  surplus  allotment 
shall  be  alienable  after  issuance  of  patent; 
one-fourth  in  acreage  in  one  year,  one-fourth 
In  acreage  In  three  years,  and  the  balance  in 
five  years.  It  was  not  contended  in  tbe  court 
below  that  the  restrictions  upon  the  power  of 
Virginia  Jones  to  alienate  her  surplus  allot- 
ment were  removed  either  at  the  time  she 
executed  the  first  deed  to  defendant  or  at 
tbe  time  she  executed  the  second  deed  to  him, 
unless  the  Secretary  of  tbe  Interior  was 
without  power  in  making  tbe  order  removing 
her  restrictions  to  provide  that  it  should  not 
become  etfecUve  until  30  days  after  Its  date. 
Tbe  language  of  section  15,  supra,  is  not  am- 
biguous, and  no  amount  of  discussion  could 
make  its  meaning  clearer  than  tbe  plain  lan- 
guage used.  By  its  terms  it  Is  declared  that 
the  lands  of  an  allottee  shall  not  be  affected 
or  incumbered  by  deed,  debt,  or  obligation  of 
any  character  contracted  prior  to  the  time  he 
is  authorized  to  alienate  his  allotment  under 
the  act,  and  prohibits  the  sale  of  any  part  of 
his  allotment,  except  as  provided  in  the  act. 
There  also  existed  in  force  at  the  time  of  the 
execution  of  said  deeds  paragraph  29  of  the 
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act  of  Congress,  approved  June  28,  1898  (Act 
June  28,  1898,  c.  517,  30  Stat.  507),  which 
provides  that  all  contracts  looking  to  the 
sale  or  incumbrance  in  any  way  of  the  lands 
of  an  allottee,  except  the  sale  thereinafter 
provided,  shall  be  null  and  void.  Any  effort 
by  an  allottee  to  Incumber  or  affect  his  land 
before  the  restrictions  upon  alienation  have 
been  removed  or  expired  under  the  provi- 
sions of  the  act  is  void,  not  only  because 
such  act  is  in  direct  violation  of  the  man- 
dates of  the  statute,  but  because  declared  so 
by  the'  statute.  Construction  and  applica- 
tion of  these  sections  of  the  statutes  were 
made  by  this  court  in  Lewis  et  al.  v.  Clem- 
ents, 21  Okl.  167,.  95  Pac.  769,  wherein  it 
was  held  that  a  contract  to  sell,  made  t>efore 
the  removal  of  restrictions,  was  void  and 
oould  not  be  enforced  in  ar  action  for  spe- 
dflc  performance  after  the  removal  of  re- 
strictions. See,  also,  Sayer  v.  Brown,  7  Ind. 
T.  675,  104  8.  W.  877. 

By  an  act  of  Congress,  approved  April  21, 
1904  (Act  April  21,  1904,  c.  1402,  33  Stat  204), 
It  is  provided : ,  "And  all  the  restrictions  up- 
on the  alienation  of  lands  of  ail  allottees  of 
either  of  the  Five  Civilized  Tribes  of  In- 
dians who  are  not  of  Indian  blood,  except 
minors,  are,  except  as  to  homesteads,  hereby 
removed,  and  all  restrictions  upon  the  alien- 
ation of  all  other  allottees  of  said  tribes,  ex- 
cept minors,  and  except  as  to  homesteads, 
may,  with  the  approval  of  the  Secretary  of 
the  Interior,  be  removed  under  such  rales 
and  regulations  as  the  Secretary  of  the  In- 
terior may  prescribe,  npon  application  to  the 
United  States  Indian  agent  at  the  Union 
Agency  in  charge  of  the  Five  Civilized  Tribes, 
If  said  agent  is  sntisfled  upon  a  full  investi- 
gation of  each  individual  case  that  such  re- 
moval of  restrictions  is  for  the  best  interest 
of  said  allottee."  Under  the  provisions  of 
this  statute,  Virginia  Jones  made  application 
for  the  removal  of  restrictions  upon  her 
alienation  of  the  land  in  controversy,  and 
said  application  was  granted.  But  the  order 
granting  same  had  not  become  effective  at 
the  time  of  the  execution  of  the  second  deed 
by  her  to  defendant,  if  the  Secretary  of  the 
Interior  had  power  to  provide  by  rule  and 
regulation  that  an  order  removing  restric- 
tions should  not  become  effective  for  80  days 
after  its  date.  It  is  not  contended  by  able 
counsel  for  defendant  that  such  power  could 
not  be  granted  by  Congress  to  the  Secretary 
of  the  Interior ;  but  that  the  language  of  the 
act  does  not  confer  such  authority ;  that  his 
power  under  the  act  relative  to  the  removal 
of  restrictions  is  limited  to  an  investigation 
in  each  individual  case  to  ascertain  whether 
the  removal  would  be  for  the  best  interest  of 
the  allottee,  and  if  he  determines  that  it  will 
be,  to  make  an  unconditional  order  of  re- 
moval of  the  restrictions  upon  his  power  of 
alienation.  We  cannot  concur  in  this  con- 
tention, and  we  have  been  able  to  find  no 
decided  case  construing  statutes,  treaties,  or 
patents  with  similar  provisions  that  support 


the  interpretation  of  this  statute  contended 
for  by  defendant  In  September,  1854,  a 
treaty  was  concluded  between  the  United 
States  and  the  Cliippewa  Tribe  of  Indians, 
whereby  the  President  of  the  United  States 
was  authorized  from  time  to  time  to  survey 
and  to  allot  to  certain  members  of  the  Chip- 
pewa Tribe  of  Indians  80  acres  of  land  each 
and  to  issue  patents  therefor,  with  such  re- 
strictions upon  the  power  of  alienation  as 
the  President  saw  fit  to  impose.  Acting  un- 
der the  provisions  of  this  treaty,  the  Presi- 
dent of  the  United  States  caused  to  be  al- 
lotted to  certain  of  the  Indians  named  in  the 
treaty  tracts  of  land,  and  issued  therefor  to 
the  allottees  a  patent  containing  a  restric- 
tion upon  the  power  of  the  allottee  to  alien- 
ate his  allotment  to  the  effect  that  he  should 
not  sell  or  lease  In  any  manner  the  land  con- 
veyed by  the  patent  "without  the  consent  of 
the  President  of  the  United  States."  In 
Starr  v.  Campbell,  208  U.  S.  527,  28  Sup.  Ct 
365,  62  L.  Ed.  602,  it  was  held  that  these  pro- 
visions of  the  treaty  and  of  the  patent  au- 
thorized the  President  to  prescribe  rules  and 
regulations  to  govern  contracts  for  the  sale 
of  timber  by  the  Indians  to  whom  allotments 
had  been  made  and  patents  issued,  by  which 
certain  conditions  and  procedure  were  pre- 
scribed, and  required  such  contracts  to  be  ap- 
proved by  the  Commissioner  of  Indian  Af- 
fairs, which  approval  should  operate  as  the 
specific  consent  of  the  President  to  the  sale 
of  the  timber.  In  that  case  it  was  contended 
that  the  power  granted  to  the  President  ex- 
tended  no  further  than  to  authorize  him  to 
consent  to  the  sale  or  refuse  to  consent;  that 
he  could  put  no  conditions  upon  his  consent 
But  the  court  declared  such  contention  nn- 
sound.  Tlie  language  of  the  statute  involved 
in  the  case  at  bar  is  equally  as  comprehen- 
sive as  the  language  of  the  patent  involved 
in  that  case.  All  restrictions  upon  the  alien- 
ation of  all  the  allottees  of  the  classes  named 
in  the  statute,  except  as  to  homesteads,  may, 
with  the  approval  of  the  Secretary  of  the 
Interior,  be  removed  under  such  rules  and 
regulations  as  the  Secretary  of  the  Interior 
may  prescribe. 

It  is  not  mandatory  npon  the  Secretary  of 
the  Interior  to  remove  restrictious  of  any 
allottee;  it  is  within  bis  discretion.  The  ap- 
plication may  be  made  to  the  agent  of  the 
Union  Agency  as  prescribed  by  the  statute, 
and  said  agent  may  be  satisfied  that  it  will 
be  to  the  best  interest  of  the  allottee  to  re- 
move his  restrictions;  yet  such  fact  does 
not  require  a  removal  thereof.  It  still  re- 
mains within  the  discretion  of  the  Secretary 
of  the  Interior  to  approve  or  disapprove  the 
removal  of  the  allottee's  restrictions,  and, 
if  he  removes  them,  to  do  so  under  the  rules 
and  regulations  as  he  may  prescribe.  Tlie 
rule  complained  of  falls  within  this  grant  of 
power,  and  the  Secretary  of  the  Interior  in 
this  case  had  power  to  prescribe  by  general 
rule  that  no  order  of  removal  should  be  ef- 
fective until  30  days  from  the  date  of  Its  ap- 
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proval  by  blm.  It  was  so  provided  In  the 
case  at  bar  both  by  general  rule  and  by  spe- 
dfle  prorision  In  the  order  of  removal. 

In  United  States  t.  Thurston  County,  Neb., 
et  al.,  143  Fed.  287,  74  C.  C.  A.  425,  Ui»-.-e 
was  involved  lands  allotted  to  a  member  of 
the  Winnebago  Tribe  of  Indians  under  an  act 
of  Congress  that  made  the  lands  inalienable 
for  a  certain  period  of  time,  during  which 
they  were  held  in  trust  by  the  United  States 
for  the  benefit  of  the  allottees  and  their 
heirs.  The  act  of  Congress  of  May  27,  1902 
(Act  May  27,  1902,  c.  888,  |  7,  32  Stat.  275), 
provides  that  any  heir  of  any  Indian  allottee 
to  whom  a  trust  or  other  patent  containing 
restrictions  on  alienation  had  been  Issued 
may  sell  and  convey  the  lands  Inherited  from 
such  allottee;  "but  all  such  conveyances 
shall  be  subject  to  the  approval  of  the  Secre- 
tary of  the  Interior  and  when  so  approved 
shall  convey  a  full  title  to  the  purchaser,  the 
same  as  if  a  final  patent  without  restrictions 
upon  alienation  had  been  issued  to  the  allot- 
tee." The  Secretary  of  the  Interior  acted  un- 
der the  authority  conferred  by  the  language 
quoted,  promulgated  rules  and  regulations  by 
which  he  permitted  the  owners  of  inherited 
Indian  lands  to  sell  on  condition  that  they 
agreed  that  the  proceeds  of  such  lands  should 
be  placed  In  one  or  more  banks  which  should 
furnish  satisfactory  bond  to  guarantee  the 
safety  of  the  deposit  to  the  credit  of  each 
heir  or  his  proportion,  subject  to  the  checks 
of  said  heirs  only  when  approved  by  the 
agent  or  officer,  for  amounts  not  exceedlug 
$10  In  any  one  month,  and  subject  to  their 
checks  for  larger  amounts  only  when  approv- 
ed by  the  agent  speelflcally  authorized  by  the 
Commissioner  of  Indian  Affairs. 

It  was  contended  In  that  case  that  these 
rules  and  regulations  were  unauthorized,  and 
that  the  only  power  of  the  Secretary  of  the 
Interior  was  to  approve  or  disapprove  the 
sale  of  any  of  such  lands.  But  Mr.  Circuit 
Judge  Sanborn,  delivering  the  opinion  of  the 
court,  In  discussing  this  question,  said:  "Nor 
Is  the  complainant  without  lawful  authority 
to  hold  these  proceeds  and  to  control  their 
disposition  in  the  same  way  that  it  held  and 
controlled  the  lands  In  trust  for  the  benefit 
of  these  Indian  heirs.  The  act  of  1902  au- 
thorized these  heirs  to  sell  and  convey  their 
Inherited  lands  only  when  the  proposed  sales 
were  approved  by  the  Secretary  of  the  Inte- 
rior. It  thereby  vested  In  the  Secretary 
plenary  power  to  permit  or  to  forbid  the 
Bales  proposed.  The  whole  is  greater  than 
any  of  Its  parts,  and  includes  them  all,  and 
the  authority  to  allow  or  to  prohibit  propos- 
ed sales  necessarily  included  the  power  to 
consider  and  determine  the  terms  and  con- 
ditions on  which  such  sales  should  be  ap- 
proved." So  we  think  In  the  case  at  bar 
that  the  plenary  power  conferred  upon  the 
Secretary  of  the  Interior  to  approve  or  dis- 
approve the  application  and  removal  of  re- 
strictions of  any  member  of  the  Choctaw  or 
Chickasaw  Tribes  of  Indians  as  provided  in 


the  act  of  April  21,  1004,  coupled  with  the 
specific  requirement  that,  when  such  removal 
is  made,  it  shall  be  under  the  rules  and  regu- 
lations prescribed  by  the  Secretary  of  the 
Interior,  Includes  the  power  not  only  to  ap- 
prove or  disapprove  the  removal  of  restric- 
tions of  the  appellant,  but  to  say  when  such 
order  of  removal,  if  it  is  made,  shall  take 
effect  It  follows  from  this. conclusion  that,, 
at  the  time  Virginia  Jones  executed  her  sec- 
ond deed  to  defendant,  the  restrictions  upon 
her  alienation  had  not  been  removed,  and 
that  deed,  like  the  first  one,  was  void  and  in 
no  manner  affected  the  land  it  attempted  to 
convey. 

It  is  next  contended  by  defendant  that,  if 
the  deeds  of  the  allottee  to  him  for  any  rea- 
son be  Illegal,  the  right  to  challenge  the  Ille- 
gality is  personal  to  the  allottee  and  cannot 
be  availed  of  by  plaintiff,  who  by  the  evi- 
dence is  shown  to  have  had  knowledge  of  the 
execution  and  delivery  of  such  deeds  to  de- 
fendant before  they  purchased  the  land  from 
the  allottee.  But  this  contention  is  without 
merit.  If  the  deeds  made  before  the  removal 
of  restrictions  were  only  voidable,  there 
might  be  some  support  for  this  contention; 
but  they  are  absolutely  void,  because  prohib- 
ited by  the  law.  They  bind  no  one.  In  legal 
effect,  they  are  nothing;  and  knowledge  of 
their  existence  conveyed  no  notice  of  the 
rights  of  any  one,  because  no  one  can  claim 
any  rights  under  them.  A  very  similar  ques- 
tion was  decided  by  this  court  in  Bragdon  v. 
McShea  (not  yet  officially  reported)  107  Pac 
916.  In  that  case  a  minor  Creek  freedman 
had,  during  her  minority,'  conveyed  to  Brag- 
don her  surplus  allotment.  McShea,  who 
had  knowledge  of  this  transaction  as  a  stock- 
holder and  officer  In  a  land  and  Investment 
company,  received  part  of  the  purchase  price 
paid  by  Bragdon  to  the  allottee  In  payment 
of  an  Indebtedness  due  the  company  by  the 
allottee.  After  the  allottee  attained  her  ma- 
jority, acting  as  the  agent  of  Bell,  McShea 
purchased  from  her  her  surplus  allotment 
and  received  her  warranty  deed  to  Bell  there- 
for. Bell  afterwards  conveyed  the  land  to 
McShea,  and  McShea  brought  his  action  to 
have  canceled  as  a  cloud  upon  his  title  the 
deeds  executed  by  the  allottee  to  Bragdon. 
By  section  16  of  the  supplemental  agree- 
ment with  the  Creek  Indians,  approved  June 
30,  1902  (chapter  1323,  32  Stat.  500),  it  is 
provided  that  lands  allotted  to  citizens  shall 
not  in  any  manner  whatever  or  at  any  time 
be  Incumbered,  taken,  or  sold  to  secure  or 
satisfy  any  debt  or  obligation  nor  be  alien- 
ated by  the  allottee  or  his  heirs  before  the 
expiration  of  five  years  from  the  date  of  ap- 
proval of  the  agreement ;  and  that  any  agree- 
ment or  conveyance  of  any  kind  or  character 
made  in  violation  of  said  statute  shall  be 
absolutely  void  and  not  susceptible  of  ratifi- 
cation in  any  manner.  In  the  opinion  It  was 
held  that  the  deed  executed  by  the  said  In- 
dian minor  during  her  minority  to  Bragdon 
was  absolutely  void  by.  reason  of  the  forego- 
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Ing  section  of  the  supplemental  agreement  aod 
Incapable  of  ratification  by  her  when  she  be- 
came of  age:  and  that  on  attaining  majority 
she  had  the  right  to  convey  her  land  to 
whomsoever  she  chose;  and  that  Bell  had 
the  right  to  purchase ;  and  that  his  grantee. 
McShea.  obtained  a  good  title. 

In  Musliogee  Land  Co.  v.  Mulling,  165  Fed. 
179,  91  C.  C.  A.  213,  a  similar  qnestlon  was 
involved.  In  that  case  the  land  company 
had  brought  an  action  against  the  defendant 
to  recover  rents  for  certain  premises  reserv- 
ed to  it  by  the  terms  of  a  written  lease. 
The  defense  was  that  the  lease  was  void  be- 
cause In  violation  of  section  17  of  the  act  of 
Congress  of  June  30,  1902  (Act  June  30,  1902, 
c.  1323,  32  Stat  504),  which  provides  that 
Creek  citizens  may  rent  their  property  for 
strictly  grazing  purposes  only  and  for  a  pe- 
riod not  to  exceed  five  years  for  agricultural 
purposes,  and  any  agreement  violative  of 
said  provision  shall  be  absolutely  void.  De- 
fendant In  that  case  attempted  to  show  that 
the  lease  under  which  plaintiff  was  attempt- 
ing to  hold,  while  upon  its  face  purported 
to  be  for  agricultural  purposes,  was  for  graz- 
ing purposes,  and  in  violation  of  the  law. 
The  land  company  contended  that  the  Creek 
citizens  under  whom  they  held  alone  could 
avoid  the  lease  for  such  illegality,  but  the 
court  said:  "We  are  unable  to  agree  with 
-the  interpretation  placed  on  the  act  of  Con- 
gress by  the  land  company,  to  the  effect 
that  Its  lessors,  the  Creek  citizens,  alone 
could  avoid  the  lease  for  illegality.  The  act 
of  Congress  inaugurated  a  public  policy  spe- 
cially applicable  to  wards  of  the  nation,  as 
the  Indians,  even  after  allotment,  are  held 
to  be;  and  It  is  our  duty  to  so  apply  the 
law  as  to  subserve  that  policy  so  far  as  we 
may  lawfully  do  so.  The  act  in  question 
Is  couched  in  emphatic  and  comprehensive 
language.  It  declares  'any  agreement  or 
lease  of  any  kind  or  character  violative 
•  •  •  shall  be  absolutely  void.' "  And  It 
was  held  that  the  lease  as  between  the  land 
company  and  defendant  was  void  and  the 
land  company  could  not  recover  thereon. 

By  act  of  Congress,  approved  April  26, 
1906,  It  Is  provided  that:  "Conveyances  here- 
tofore made  by  members  of  any  of  the  Five 
Civilized  Tribes  subsequent  to  the  selection 
of  allotment  and  subsequent  to  removal  of 
restriction,  where  patents  thereafter  Issue, 
shall  not  be  deemed  or  held  invalid  solely 
because  said  conveyances  were  made  prior 
to  issuance  and  recording  or  delivery  of  pat- 
ent or  deed;  but  this  shall  not  be  held  or 
construed  as  affecting  the  validity  or  inva- 
lidity of  an.v  such  conveyance,  except  as  here- 
inabove provided ;  and  every  deed  executed 
before,  or  for  the  making  of  which  a  con- 
tract or  agreement  was  entered  into  before 
the  removal  of  restrictions,  be  and  the  same 
Is  hereby,  declared  void.  •  •  • »  Act 
April  26,  1006,  C.  1876,  §  19,  34  Stat.  144. 

It  is  lastly  contended  by  defendant  that 
the  deed  of  Virginia  Jones  to  plaintiffs  is 


void,  because  made  In  pursuance  of  an 
agreement  made  with  her  before  the  re- 
moval of  her  restrictions,  In  violation  of 
the  foregoing  statute;  but  this  contention 
is  not  supported  by  the  evidence.  It  ap- 
pears from  the  evidence  that  Bronaugh  is 
the  cashier  of  a  bank  to  which  Virginia 
Jones  was,  prior  to  the  removal  of  her  re- 
strictions, indebted  in  the  sum  of  $150  for 
which  the  bank  held  a  note  executed  by  her 
and  by  her  brother  as  surety.  To  secure 
the  payment  of  the  note,  the  bank  held  a 
mortgage  on  certain  property  of  her  brother. 
The  evidence  tends  to  show  that  the  bank 
was  asking  for  payment  of  the  note;  that 
she  offered  .to  sell  her  land;  that  she  was 
told  by  plaintiff  Bronaugh  that  if  she  would 
have  her  restrictions  removed,  and  they 
could  agree  on  a  price,  he  would  buy  It. 
He  said,  "I  win  buy  It  If  you  can't  seU  It 
to  somebody  else  and  pay  off  the  notes." 
The  bank  also  made  her  a  further  loan  of  an 
amount  sufficient  to  pay  her  expenses  to 
Muskogee  to  make  application  to  have  the 
restrictions  removed.  When  plaintiffs  bought 
the  land  from  her,  with  her  consent,  plain- 
tiffs paid  to  the  bank  the  amount  of  her 
indebtedness  to  it  and  paid  to  her  the  bal- 
ance of  the  purchase  price  in  cash.  This, 
In  substance,  constitute  the  evidence  rela- 
tive to  any  agreement  between  them  where- 
by she  agreed  to  sell  plaintiffs  the  land  after 
the  removal  of  restrictions.  We  do  not  think 
these  facts  sufficient  to.  strike  down  the  deed 
executed  by  her  to  plaintiffs.  There  Is  en- 
tirely wanting  any  evidence  tending  to  show 
that  she  agreed  that  she  would  sell  the  land 
to  plaintiffs  or  any  of  them.  There  was  nev- 
er discussed  between  them  any  price  for 
the  land,  nor  was  anything  said  or  done 
toward  an  agreement  other  than  that  one  of 
the  plaintiffs  stated  that,  If  the  allottee 
could  not  find  a  buyer  and  they  could  agree 
upon  the  price,  be  would  buy  the  land.  This 
falls  short  of  being  a  contract  to  purchase. 
If  not  short  of  an  offer  to  buy.  There  was 
never  any  meeting  of  the  minds  of  the  par- 
ties. Such  an  alleged  agreement,  if  there 
bad  been  no  prohibition  of  the  statute 
against  the  alienation  of  the  allottee's  land, 
would  not  support  an  action  for  specific  per- 
formance or  to  recover  damages  for  violation 
thereof. 

Prior  to  the  enactment  of  April  26,  1906, 
contracts  and  agreements  for  the  sale  and 
purchase  of  allotments  made  before  the  re- 
moval of  restrictions  were  void;  hot  there 
existed  no  statute  which  specifically  made 
deeds,  procured  after  the  removal  of  restric- 
tions in  pursuance  of  contracts  made  before, 
void.  Congress  no  doubt  recognized  that, 
while  such  contracts  to  purchase  and  sell, 
made  before  the  removal  of  restrictions,  were 
void  and  could  not  be  made  the  basis  of  an 
action  for  specific  performance,  designing 
persons  by  procuring  such  contracts  could 
use  them  as  a  moral  force  to  Induce  the  In- 
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dlan  allottee,  after  the  removal  of  bis  re- 
strictions, to  execute  a  deed,  wbich,  when 
obtained,  would  be  valid,  and  by  such  prac- 
tice defeat  the  policy  of  Congress  to  protect 
the  allottee  from  liability  under  any  con- 
tract made  before  Congress  deemed  such  al- 
lottee competent  to  transact  bis  business  and 
handle  his  property  as  other  persons.  Such 
contracts,  although  void,  would  constitute 
Bucb  a  cloud  upon  an  allottee's  title  as  to 
render  it,  after  the  restrictions  bad  been  re- 
moved, unmarketable,  without  first  obtain- 
ing a  decree  of  court  canceling  such  instru- 
ments. An  opportunity  was  therefore  afford- 
ed designing  persons  to  obtain  such  con- 
tracts, thereby  clouding  the  title  of  the  al- 
lottee and  forcing  him  to  sell  his  land,  when 
it  became  alienable,  to  the  owner  of  such 
illegal  contracts  or  be  to  the  expense  of  liti- 
gation to  clear  his  title.  But  when  any  deed, 
procured  In  pursuance  of  such  a  contract,  is 
st'ruok  down  by  the  'statute,  all  fruits  of 
such  contracts  are  destroyed,  and  there  can 
be  no  inducement  to  obtain  them.  It  was 
to  accomplish  this  that  this  act  was  passed. 
It  was  not.  intended  by  the  statute  to  dis- 
qualify any  person  who  has  expressed  a  wish 
or  desire  to  purchase  an  allotment  or  any 
part  thereof,  before  the  removal  of  restric- 
tions, from  purchasing  it  after  removal  of  re- 
strictions. The  statements  of  plaintiffs  in 
this  case  to  the  allottee  and  her  statements 
to  them  constituted  neither  a  moral  nor  a 
legal  obligation  upon  any  of  them  to  per- 
form any  act  after  the  removal  of  restric- 
tions. To  hold  that  plaintiffs  In  this  case 
were  disqaallfled  under  the  statute  from 
purchasing  the  land  from  Virginia  Jones, 
and  that  any  deed  they  might  procure  from 
her  after  the  removal  of  her  restrictions 
would  be  void,  because  of  their  expression 
to  her  before  the  removal  of  restrictions  of 
their  willingness  to  buy  afterwards,  if  a 
price  could  be  agreed  upon,  would  establish 
a  rule  that  would  render  all  titles  from  In- 
dian allottees  uncertain  and  dangerous,  and 
would  greatly  impair,  if  not  de8tro.v,  the 
value  of  their  lands.  Such  a  construction  of 
the  statute.  Instead  of  rendering  it  a  source 
of  protection  to  the  Indians,  would  become 
an  instrument  of  oppression.  Such  was  not 
the  Intent  of  Congress. 

It  follows  from  the  foregoing  conclusions 
that  the  Judgment  of  the  trial  court  must  be 
reversed,  and  the  cause  remanded. 

DUNN,  C.  J.,  and  WILLIAMS,  KANE,  and 
TURNER,  JJ.,  concur. 

(27  Old.  661) 

HOLCOMB  T.  CniCAGO,  R.  I.  4  P.  RT.  CO. 

(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Sythbu*  hy  the  Court.) 

1.  Justices  op  the  Peace  (|  141*)— Appeai^— 
jvbisdiction. 

Under  the  provisions  of  sections  14  and  18 
of  article  7  of  the  Constitution  of  Olilflhoma, 


there  was  conferred  npon  the  county  courts  of 
the  state  exclusive  appellate  Jurisdiction  of  all 
appeals  from  judgments  of  justices  of  the  peace 
in  civil  and  criminal  cases. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  {  141.*] 

2.  Statutes  (S  124*)— Titi,e  or  Act. 

That  portion  of  section  8,  art.  1,  c.  27, 
Sess.  Laws  Okl.  1907-08,  providing  that  the 
county  court  shall  have  "concnrrent  witli  the 
district  court,"  appellate  jurisdiction  of  judg- 
ments of  justices  of  the  peace  not  being  cor- 
related to  the  subject  expressed  in  the  title  to 
tlie  act,  nor  appearing  to  follow  as  a  natural 
and  legitimate  complement,  is  in  violation  of 
section  57,  art.  5,  Const.  Okl.,  providing  that 
every  act  of  the  Legislature  shall  embrace  but 
one  subject,  which  snail  he  clearly  expressed  in 
the  title,  and  is  therefore  unconstitutional,  in- 
oi>eratire,  and  void,  and  it  is  error  for  a  dis- 
trict court  to  deny  a  motion  to  dismiss  an  ap- 
peal taken  from  a  court  of  justice  of  the  peace. 
[Ed.  Note.— For  other  casts,  see  Statutes. 
Cent  Dig-  Si  184-186;  Dec.  Dig.  |  124.*J 

(Additional  Byllalnu  hv  Editorial  Staff.) 

3.  WoBOs  AND  Phrases— "Untii,." 

The  word  "until,"  as  used  in  the  expres- 
sion, "until  otherwise  provided  by  law,"  menus 
"up  to  that  time,"  "till  the  point  or  degree 
that,"  and  as  so  used  means  until  the  law  pro- 
vides some  other  disposition  of  the  matter  In 
question. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7217-7210 ;  vol.  8,  p. 
7825.J  ,  ^  V 

Error  from  District  Court,  Comanche  Coun- 
ty;  J.  T.  Johnson,  Judge. 

Action  by  J.  H.  J.  Holcomb  against  the 
Chicago,  Rock  Island  &  Pacific  Railway 
Company.  Judgment  for  plaintiff  before  a 
Justice  was  reversed  on  appeal,  and  Judg- 
ment rendered  for  defendant,  and  plaintiff 
brings  error.  Reversed  and  remanded,  with 
instructions  to  dismiss  appeal  from  Justice. 

E.  L.  Antony,  for  plaintiff  in  error.  C.  O. 
Blake,  B.  B.  Low,  and  Steveua  &  Myers, 
for  defendant  In  error. 

DUNN,  O.  J.  This  case  presents  error 
from  the  district  court  of  Comanche  county, 
and  was  begun  originally  before  a  Justice  of 
the  peace  on  June  9,  19C^.  Plaintiff  In  error 
filed  his  bin  of  particulars  to  recover  $114, 
the  value  of  two  bales  of  cotton  delivered  to 
the  defendant  in  error  for  shipment,  and 
which  were  lost  as  alleged  by  the  negligence 
of  the  defendant  The  case  was  tried  June 
18,  1908,  and  judgment  rendered  for  plaintiff 
for  the  amount  sued  for  and  costs.  Where- 
upon the  defendant  filed  its  bond,  and  ap- 
pealed the  case  to  the  district  court  of  that 
county  July  1,  1008.  September  8,  1908, 
plaintiff  filed  a  motion  to  dismiss  defendant's 
appeal  for  want  of  Jurisdiction  in  the  dis- 
trict court  on  the  ground  that  such  6ourt 
had  no  Jurisdiction  of  appeals  from  Judgments 
of  Justices  of  the  peace.  This  motion  was 
denied,  to  which  exception  was  saved,  and  on 
trial  in  the  district  court  Judgment  was  ren- 
dered for  the  defendant  Motion  for  new 
trial  was  filed  and  denied,  and  the  case  has 
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been  regularly  brought  to  this  court  for  re- 
view. 

The  8ole  question  presented  for  our  consid- 
eration is  the  one  raised  by  the  denial  of 
plaintifTs  motion  to  dismiss  the  appeal  on 
the  ground  that  the  district  court  possessed 
no  appellate  Jurisdiction  of  cases  tried  be- 
fore Justices  of  the  peace.  Prior  to  the  In- 
coming of  statehood  all  appeals  from  Justices 
of  the  peace  were  under  the  statutes  as  they 
then  existed  taken  to  the  district  court  Sec- 
tion 534,  art  22,  c.  66,  par.  4732,  and  section 
117,  c.  67,  par.  5044,  Wilson's  Rev.  &  Ann. 
St  Okl.  1903.  Section  12,  art  7,  Const  Okl., 
provides:  "The  county  court,  coextensive 
with  the  county,  shall  have  original  Juris- 
diction in  all  probate  matters,  and  until  oth- 
erwise provided  by  law,  shall  have  concur- 
rent Jurisdiction  with  the  district  court  in 
civil'  cases  in  any  amount  not  exceeding  one 
thousand  dollars,  exclusive  of  Interest 
*  •  •  It  shall  have  such  appellate  Juris- 
diction of  the  Judgments  of  Justices  of  the 
peace  In  civil  and  criminal  cases  as  may  be 
provided  by  law,  or  in  this  constitution." 
Section  14,  art.  7,  Const,  provides:  "Until 
otherwise  provided  by  law,  the  county  court 
shall  have  Jurisdiction  of  all  cases  on  ap- 
peals from  Judgments  of  Justices  of  the  peace 
in  civil  and  criminal  cases;  and  in  all  cas- 
es, civil  and  criminal,  appealed  from  justices 
of  the  peace  to  such  county  court  there  shall 
be  a  trial  de  novo  on  questions  of  both  law 
and  fact"  Section  18,  art  7,  Const,  pro- 
vides, In  part,  that:  "Until  otherwise  provid- 
ed by  law,  appeals  shall  be  allowed  from 
Judgments  of  the  court  of  justices  of  the 
peace  in  all  civil  and  criminal  casett  to  the 
county  court  in  the  manner  now  provided  by 
the  laws  of  the  territory  of  Oklahoma  gov- 
erning appeals  from  the  courts  of  Justices  of 
the  peace  to  the  district  court" 

It  is  contended  on  the  part  of  defendant 
that  these  sections  of  the  Constitution  have 
not  deprived  the  district  court  of  the  Juris- 
diction which  It  had  under  the  territory  in 
this  class  of  cases,  but  that  the  effect  was 
simply  to  provide  another  tribunal,  it  being 
contended  that  it  was  rather  the  purpose  to 
preserve  and  hold  in  force  the  procedure  al- 
lowing appeals  to  the  district  court  and  pro- 
vide the  additional  right  of  appeal  to  the 
county  court  where  appeals  might  perhaps 
be  more  expeditiously  tried,  and  that  under 
section  2  of  the  Schedule  to  the  Constitution 
the  right  of  appeal  to  the  district  court  as 
it  had  previously  existed  was  not  repugnant 
to  these  sections  of  the  Constitution,  and,  not 
being  locally  inapplicable,  was  extended  in 
force.  We  have  given  careful  consideration 
to  the  claims  made  by  counsel,  but  in  our 
Judgment  the  sections  of  the  Constitution 
which  we  have  noted  are  not  susceptible  to 
the  construction  that  there  still  remained  on 
their  adoption  any  Jurisdiction  to  entertain 
appeals  from  the  courts  of  justices  of  the 
peace  In  the  district  courts  of  the  state. 
The  phrase  contained  in  section  IS,  art  7, 


supra,  "until  otherwise  provided  by  law,  ap- 
peals shall  be  allowed  from  Judgments  of  the 
court  of  justices  of  the  peace  in  all  civil," 
etc.,  vests,  until  some  further  legislation,  the 
exclusive  Jurisdiction  of  these  cases  in  the 
county  courts.  The  word  "until,"  as  used  in 
this  sense,  means,  "Up  to  the  time  that ;  tUl 
the  point  or  degree  that"  Cent.  Diet  & 
ISncy.  p.  6661.  "Until  I  know  this  sure  un- 
certainty, I'll  entertain  the  offered  fallacy." 
Comedy  of  Errors,  11,  2.  So  that  the  phrase, 
"until  otherwise  provided  by  law,"  would 
mean,  as  here  used,  until  the  law  provides 
some  other  disposition  of  appeals  from  jus- 
tices of  the  peace  courts,  the  county  court 
shall  have  jurisdiction  of  appeals  ctf  such 
cases.  It  is  difficult  to  see  how  the  mean> 
ing  here  placed  upon  that  phrase  could  have 
been  better  stated  than  in  the  language  used. 
The  legal  phraseology  uniformly  adopted  to 
express  the  meaning  contended  for  by  the 
defendant  is  that  until  otherwise  provided 
by  law  the  county  courts  shall  have  of  such 
appeals  concurrent  jurisdiction  with  the  dis- 
trict courts,  but  the  word  "concurrent"  is  not 
used,  and  from  the  terms  which'  are  we  can 
find  no  substantial  argument  Justifying  us  in 
yielding  to  the  construction  for  which  coun- 
sel for  defendant  so  earnestly  contend. 

But  It  is  contended  that  if  the  Constitu- 
tion vested  sole  jurisdiction  In  the  county 
court,  section  3,  art  1,  ch.  27,  p.  284,  Sess. 
Laws  Okl.  1007-08,  provided  the  condition 
contemplated  by  the  language  of  section  18 
of  the  Constitution,  and  was  a  legal  provi- 
sion vesting  in  the  district  court  jurisdiction 
of  these  appeals.  The  portion  of  the  sec- 
tion relied  on  reads  as  follows:  "The  coun- 
ty court  shall  have,  concurrent  with  the 
district  court,  appellate  jurisdiction  of  judg- 
ments of  Justices  of  the  peace,  and  of  Judg- 
ments of  police  Judges  in  all  civil  and  crim- 
inal causes.  •  •  •"  To  this  contention 
counsel  for  plaintiff  replies  that,  if  the  reci- 
tation relating  to  the  concurrent  jurisdiction 
of  the  district  courts  was  sufficient  in  terms 
to  effect  the  object  and  purpose  contended 
for,  still  it  Is  void  for  the  reason  that  it  is 
contained  In  an  act,  the  title  to  which  does 
not  embrace  it,  and  hence  that  it  falls  with- 
in the  Inhibition  of  section  57,  art.  5,  Const, 
which  provides  that  "every  act  of  the  Leg- 
islature shall  embrace  but  one  subject,  which 
shall  be  clearly  expressed  in  its  title."  The 
title  to  the  act  within  which  this  provision 
is  contained  reads  as  follows:  "An  act  to  de- 
fine the  Jurisdiction  and  duties  of  the  county 
court,  and  to  fix  compensation  for  the  Judg- 
es thereof,  and  to  provide  for  a  clerk  of  the 
county  court  in  certain  counties,  and  to  pro- 
vide for  a  county  stenographer,  who  shall 
be  ex-offido  clerk  of  the  county  court,  fixing 
the  compensation  apd  fees  therefor;  and  de- 
claring an  emergency."  It  is  manifest  and 
Is  conceded,  that  this  title  contains  no  ref- 
erence to  the  district  court,  and  is  not  an  act 
for  the  purpose  of  defining  appellate  jurisdic- 
tion of  causes  tried  in  courts  of  Justices  of 
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the  peace.    This  constitutional  provision  or  i 
oue  of  similar  import  is  contained  in  the 
Constitutions  of  practically   all   the  states 
of  the  union,  and  its  purpose  and  scope  has ' 
received  consideration  at  the  hands  of  the 
appellate  courts  of  practically  every  jurisdic- 
tion.   Judge  Cooley  in  his  work  on  Constitu- 
tional  Limitations    (7th   Ed.)    p.   205,   says: 
"The  intent  of  this  provision  of  the  Consti- 
tution was  to  prevent  the  union  in  the  same 
act  of  Incongruous  matters,  and  of  objects  | 
having   no   connection,    nor    relation.     And 
with  tlilB  it  was  designed  to  prevent  surprise 
In  legislation,  by  having  matter  of  one  na-  ^ 
ture  embraced  in  a  bill  whose  title  expressed  i 
another.     And  similar  expressions   will  be  , 
found  in  many  other  reported  cases.    It  may  j 
therefore  be  assumed  as  settled  that  the  pur- 1 
pose  of  these  provisions  was:    First,  to  pre- 1 
vent  hodge-podge  or  'log-rolling'  legislation;' 
second,  to  prevent  surprise  or  fraud  upon 
the  Legislature  by  means  of  provisions  in 
bills  of  which  the  titles  gave  no  intimation, ' 
and  which  might  therefore  be  overlooked  and 
carelessly  and  unintentionally  adopted ;   and,  | 
third,  to  fairly  apprise  the  people,  through  j 
such  publication  of  legislative  proceedings  as 
is  nsnally  made,  of  the  objects  of  legislation  { 
that  are  being  considered,  in  order  that  they  ! 
may  have  opportunity  of  being  heard  there-  j 
on,  by  petition  or  otherwise,  if  they  shall  | 
80  desire."    One  of  the  best  considered  ctisea  ' 
on  this  subject  and  which  is  frequently'  cit- ' 
ed  Is  Ballentyne  v.  Wlckersham.  75  Ala.  533.  | 
The  rule  therein  laid  down  was  subsequent- . 
ly  adopted  by  this  court  In  the  case  of  City 
of  Pond  Creek  v.  Haskell  et  al.,  21  Okl.  711, 
97  Pac.  338,  as  follows:   "Under  this  clause 
of  the  Constitution,  the  title  of  a  bill  may 
be  very  general,  and  need  not  specify  every 
clause  in  the  statute,  it  being  sufficient  if 
they  are  all  referable  and  cognate  to  the  sub-  j 
ject  expressed ;    and,  when   the  subject  is  i 
expressed  In  general  terms,  everything  which  i 
Is  necessary  to  make  a  complete  enactment  In  i 
regard  to  It,  or  which  results  as  a  comple- 
ment of  the  thought  contained  in  the  general 
expression.  Is  included  in,  and  authorized  by. 
It.     But  if  clauses  are  contained  in  the  act 
which  are  not  so  correlated  to  the  subject 
expressed  in  the  title  as  to  appear  to  follow  i 
as  a  natural  and  legitimate  complement,  they  I 
cannot  stand."     See,  also,  Bx  parte  Mayor ; 
and  Aldermen  of  Birmingham,  116  Ala.  186,  j 
22  South.  454. 

The  Identical  question  here  presented  was 
mooted  by  this  court  in  the  case  of  St  Louis 
&  San  Francisco  Ry.  Co.  v.  Bray  et  al.,  24 
Okl.  476,  108  Pac.  573,  wherein  Mr.  Justice 
Williams,  who  prepared  the  opinion  for  the 
112P.-e5 


cour*-  <ald:  "As  to  whether  or  not  section  3, 
art.  J.  o.  27,  p.  285,  Sess.  I^ws  Okl.  1907-08, 
which  provides  that  'the  county  court  shall 
have,  concurrent  with  the  district  court,  ap- 
pellate jurisdiction  of  Judgments  of  justices 
of  the  peace,  and  of  judgments  of  police 
judges  in  all  civil  anh  criminal  causes,'  has 
the  effect  to  confer  a  like  appellate  jurisdic- 
tion upon  the  district  courts,  we  express  no 
opinion  in  this  case.  However,  the  question 
would  necessarily  arise  as  to  whether  or  not 
the  provisions  of  said  section  3  would  be 
within  the  purview  of  the  title  of  said  act, 
and.  If  not,  such  provisions  would  fall." 

The  question  is  now  squarely  presented, 
and  after  a  full  consideration  of  the  same 
the  only  conclusion  which  we  deem  at  all 
Justiflable  under  the  authorities  Is  that,  even 
if  sufficient  in  terms,  the  subject  of  the  con- 
current appellate  jurisdiction  of  the  district 
court  not  being  epnbraced  nor  expressed  In, 
nor  referable  to  the  title  of  the  act.  that  ref- 
erence thereto  in  section  3  was  In  violation 
of  the  section  of  the  Constitution  above  not- 
ed, and  is  therefore  inoperative  and  void. 
It  is  clear  that  an  act,  the  title  to  which 
simply  defined  the  jurisdiction  of  the  county 
court,  could  not  embrace  within  It  within  the 
terms  of  this  constitutional  provision  a  sec- 
.tlon  fixing  the  jurisdiction  of  the  district 
coprt  It  would  not  be  correlative  to  the 
subject  expressed  In  the  title,  nor  would  it 
appear  to  follow  as  a  natural  and  legitimate 
complement,  and  hence  It  cannot  stand.  Oth- 
er authorities  where  this  question  has  been 
dealt  with  by  this  court  may  be  referred  to 
as  follows:  In  re  Menefee,  22  Okl.  365,  97 
Pac.  1014 ;  In  re  County  Com'rs  of  Counties 
Comprising  Seventh  Judicial  Dist..  22  OkL 
435,  98  Pac.  557.  Under  the  authority  of  the 
foregoing  conclusion  we  therefore  hold  that 
that  portion  of  section  3,  art.  1,  c.  27,  Sess 
Laws  Okl.  1907-08,  reciting  that  "the  coun- 
ty court  shall  have  concurrent,  with  the  dis- 
trict court,  appellate  jurisdiction  of  judg- 
ments of  Justices  of  the  peace  and  of  Judg- 
ments of  police  Judges  in  all  civil  and  crim> 
Inal  causes,"  so  far  as  the  same  relates  to 
the  district  court,  is  Inoperative  and  void, 
being  in  conflict  with  section  57.  art  6, 
Const,  providing  that  every  act  of  the  I^eg- 
islature  shall  embrace  but  one  subject,  which 
shall  be  clearly  expressed  in  the  title,  and 
the  Judgment  of  the  district  court  is  accord- 
ingly reversed  and  the  case  remanded,  with 
instructions  to  dismiss  the  same. 

TURNER,  KANE,  and  HATES,  JJ.,  con- 
cur ;   WILLIAMS,  J.,  not  participating. 
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(27  Okl.  6S4) 

SINGLETON  t.  KKNNAMEU. 

(Supreme  Court-  of  Oklahoma.    Nov.  16,  1910.) 

(Syllaim  hy  the  Court.) 

Appbai,  awd  Erbor  (I  532*)— Revibw— Suf- 
ficiency OF  ItECOBD.' 

A  motion  to  dismiss  an  appeal  from  a  judg- 
ment of  a  justice  of  the  peace  filed  in  the  dis- 
trict court  is  not  a  part  of  the  record  proper, 
and  error  based  on  the  action  of  the  district 
court  in  sustaining  such  motion  cannot  be  pre- 
sented to  this  'court  upon  a  transcript  of  the 
record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2399;   Dec.  Dig.  i  532.*J 

Error  from  District  Court,  Tulsa  County; 
L.  M.  Poe,  Judge. 

Action  between  C.  W.  Singleton  and  W.  L. 
Kennamer.  From  a  judgment  before  a  jus- 
tice, Singleton  appeals,  and  from  an  order 
dismissing  the  appeal  he  brings  error.  Dis- 
missed. . 

Aby  &  Tucker,  for  plaintiff  In  error. 
Charles  N.  SUbon,  for  defendant  in  error. 

KANE,  3.  Tbls  proceeding  In  error  was 
commenced  for  the  purpose  of  reviewing  nn 
order  of  the  district  court  of  Tulsa  county 
dismissing  an  appeal  from  a  justice  of  the 
peace  court  of  said  county.  The  only  error 
complained  of  is  that  the  court  erred  In  dis- 
missing the  bppeal  of  the  plaintiff  In  error, 
and  remanding  said  action  to  tbe  justice  of 
the  peace  by  whom  the  judgment  appealed 
from  was  rendered.  It  is  sought  to  present 
this  alleged  error  by  a  transcript  of  the  rec- 
ord. This  cannot  be  done.  McMechan  v. 
Christy.  3  Okl.  301.  41  Pac.  382.  In  that  case 
It  was  held  that,  "under  the  Code  of  1893,  a 
motion  to  dismiss  an  appeal  from  the  probate 
court  to  the  district  court,  and  a  motion  for 
a  new  trial,  and  the  evidence  taken  on  the 
trial  in  the  district  court  and  the  exceptions 
made  to  the  various  rulings  of  tbe  district 
court  upon  these  matters,  are  not  a  part  of 
the  record  without  a  case-made  or  bill  of 
exceptions,  and  a  transcript  of  the  record  of 
the  district  court  presents  no  question  in  this 
court  for  a  review'  of  the  actions  of  tbe  dis- 
trict court  in  Its  rulings  upon  such  motions." 
One  on  all  fours  with  the  case  at  bar  may  be 
mentioned:  Black  v.  Kuhn,  6  Okl.  87,  50 
Pac.  80.  In  that  case  It  was  held:  "The 
statutes  of  1893  do  not  Include  a  motion  as 
part  of  the  pleadings  in  the  cause,  and  make 
no  provision  for  bringing  here  for  review,  an 
order  made  upon  a  motion  to  dismiss  an  ap- 
peal in  tbe  district  court  by  a  transcript  of 
tbe  record."  The  foregoing  authorities  have 
been  followed  by  the  Supreme  Court  of  the 
territory  and  this  court  In  a  great  many  cas- 
-es,  and  the  rules  therein  laid  down  have  long 
since  become  the  settled  law  of  this  juris- 
diction.- Moreover,  it  has  been  held  by  this 
court  in  an  opinion  banded  down  tbls  term 
aiolcomb  V.  C,  R.  I.  &  P.  Ry.  Co.,  112  Pac. 
1023)  that  since  statehood  appeals  do  not  He 


from  justice  of  the  peace  courts  to  tbe  dis- 
trict courts  of  the  state. 

The  appeal  must  be  dismissed.     Ail  tbe 
Justices  concur. 


(27  Okl.   496) 

PACIFIC  MUT.  LIFE  INS.  CO.  t.  ADAMS 

et  aL 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(SyUabut  by  the  Court.) 

1.  JlTRT   (I   32*)— RlODT  TO   TbIAL   BT  JURT— 

Actions  BsotTN  in  Tbbbitorial  Court. 
Prior  to  the  admission  of  the  state  into 
the  Union,  defendant,  in  a  civil  suit  pending  in 
the  district  court  of  Oklahoma  Territory,  was 
entitled,  under  the  seventh  amendment  to  the 
federal  Constitution,  to  a  common-law  jury  of 
12  and  to  a  unanimous  verdict.  This  was  a 
right  in  procedure  and.  as  to  all  such  suits  so 
pending,  was  preserved  under  section  1  of  the 
Schedule  to  the  Constitution,  providing,  "No 
existing  rights,  actions,  suits,  ptoceedings,  con- 
tracts or  claims  shall  be  affected  by  the  change 
in  the  form  of  government,  but  all  shall  con- 
tinue as  if  no  change  in  tbe  form  of  government 
had  taken  place,"  and  remained  unaffected  by 
the  change  of  procedure  prescribed  by  Const 
art  2,  I  19,  providing:  "The  right  of  trial  by 
jury  shsli  be  and  remain  Inviolate,  and  a  jury 
for  the  trial  of  civil  •  *  •  cases  in  courts  of 
record,  other  than  county  courts,  shall  consist 
of  twelve  men.  •  •  •  *  In  civil  cases,  *  •  • 
three-fourths  of  the  whole  number  of  jarora 
concurring  shall  have  power  to  render  a  ver- 
dict •  •  •  In  case  a  verdict  is  rendered  by 
less  than  the  whole  number  of  jurors,  the  ver- 
dict-shall  be  in  writing  and  signed  by  each  juror 
concurring  therein."  And  aft  instruction  in  the 
trial  of  such  causes  after  statehood,  in  effect 
that  the  jury  might  return  a  verdict  on  con- 
currence of  nine  of  their  number,  is  error. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §{  221-225;    Dec  Dig.  |  32.»] 

2.  JUBT  (I  32*)— Trial  by  Jury— Infrinoe- 
UBNT  OF  Right- Number  of  Jubors— Ac- 
tions Begun  in  Tebbitorial  Court. 

Where,  in  the  trial  of  a  cause  after  state- 
hood which  was  pending  id  the  district  court 
of  Oklahoma  Territory  prior  to  that  time,  and 
in  which  defendant  was  entitled  to  a  common- 
law  jury  of  12  and  to  a  unanimous  verdict,  a 
verdict  is  returned  against  him  signed  by  11 
of  the  jurors,  such  verdict  is  null. 

[EM.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  IS  221-225;   Dec.  Dig.  i  32.*] 

3.  Insurance  (i  539*)— Accident  Insubarcb 
—  Notice  of  Injury  —  Condition  Subse- 
quent. 

Provisions  in  an  accident  insnrance  policy 
requiring  that  immediate  written  notice  mast 
be  given  the  insurer  of  any  accident  and  injury 
for  which  a  claim  is  to  be  made,  and  athnnative 
proof  of  death  furnished  Insurer  within  two 
months  from  the  date  of  insured's  death,  are 
conditions  subsequent  and  are  fulfilled  by  no- 
tice and  proof  of  death  within  a  reasonable  time 
after  insured's  death  under  all  the  circumstances 
of  the  case. 

[Ed.    Note.— For  other  cases,  see  Insnrance, 
Cent  Dig.  H  1328-1336;    Dec.  Dig.  {  539.*] 

4.  Insurance  (S  539*)— Accident  Insurance 
—Notice  and  Proof  of  Death  —  Suffi- 
ciency. 

Insured  died  August  5,  1903,  leaving,  him 
surviving,  plaintiff,  as  beneficiary  in  an  accident 
insurance  policy  on  deceased's  life.  Plaintiff, 
who  lived  several  hundred  miles  away  from 
where  deceased  was  killed,  first  learned  of  said 
policy  on  January  8.  1904.  but  not  of  its  terms 
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or  the  name  of  the  company  b^  which  it  was 
issued,  and  did  not  obtain  said  policy  until 
January  23,  1904,  on  which  date  be  sent  writ- 
ten notice  to  the  insurer  of  tlie  accident  and 
demanded  payment,  and  on  February  5,  1904. 
furnished  proof  of  death.  Held,  that  such  no- 
tice and  proof  of  death  were  f>.'.nis!ied  within 
a  reasonable  time  under  all  the  circumstances. 
and  that  DlaintifTs  failure  so  to  do  within  two 
months  afler  the  death  of  insured,  as  required 
by  the  policy,  was  no  defense  to  a  suit  thereon. 
lEd.  Note.— For  other  cnses,  see  Insurance, 
Cent.  Dig.  if,  132}<-13a6;   Dec.  Dig.  §  53S>.»] 

5.  Insurance  (§  622*)— Accident  Insurance 
—Actions— Limitation  —  Construction  of 
PoticT. 

Though  an  accident  policy  provide  that 
written  notice  must  be  given  to  the  insurer  at 
its  home  office  of  any  accident  and  injury  for 
which  a  claim  is  to  'be  made  thereunder,  and  af- 
firmative proof  of  death  furnislied  the  insurer 
within  two  months  from  the  time  of  death,  and 
that  suit  thereon  may  not  be  brought  before  the 
expiry  of  three  months  from  the  date  of  filing 
proofs  at  its  home  office,  nor  brought  at  all  un- 
less begun  within  six  months  from  the  time 
of  the  death,  held,  that  such  six  months'  lim- 
itation applies  only  where,  after  fumishin?  said 
notice  and  proof  of  death  within  a  reasonable 
time  thereafter  and  after  the  exniry  of  said 
three  months,  sufficient  time  remains  in  which 
to  bring  suit  within  six  months  from  said  death. 
[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  H  1544-1550;    Dec.  Dig.  §  622.*1 

6.  Insurance  (S  401*)— Accident  Insurance 
—Construction  of  Policy— "Dnnbcessaey 
Exposure  to  Danger." 

The  expression  "unnecessary  exposure  to 
danger"  includes  exposure  attributable  to  negli- 
gence on  the  part  of  the  assured.  It  is  intend- 
ed to  hold  the  insured  to  the  exercise  of  ordi- 
nary care  and  excmnt  the  insurer  from  liabil- 
ity in  all  cases  of  injury  occurring  in  whole  or 
in  part  through  a  failure  on  the  part  of  the 
Insured  to  exercise  such  care. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  SS  1180,  1181 ;   Dec.  Dig.  §  4«1.*J 

7.  Insurance  (S  668*)— Accident  Insurance 
—Action  on  Policy— Questions  for  Jury 
— Cause  of  Deatu. 

Where  a  given  state  of  facts  are  such  that 
reasonable  men  may  fairly  differ  upon  the  ques- 
tion as  to  whether  the  insured  died  of  injuries 
resulting  from  "unnecessary  exposure  to  dan- 
ger." the  determination  of  the  matter  is  for 
the  Jury.  It  is  only  where  the  facts  are  such 
that  all  reasonable  men  must  draw  the  same 
conclusion  from  them  that  such  a  question  is 
ever  considered  one  of  law  for  the  court. 

[Ed.  Note  — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1556,  1732-1770;  Dec.  Dig.  { 
668.*] 

Error  from  District  Court,  Oklahoma  Coun- 
ty; G«)rge  W.  Clark,  Judge. 

Action  by  William  F.  Adams  and  others 
against  the  Pacific  Mutual  Life '  Insurance 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed. Upon  the  death  of  plaintiff  pending  the 
action,  It  was  revived  in  the  name  of  Wallace 
Estell,  Jr.,  his  special  administrator. 

Cottingham  &  Bledsoe,  for  plaintiff  In  er- 
ror.   Paul  F.  Cooper,  for  defendants  in  error. 

TURNER,  J.  On  June  28,  1004,  William 
P.  Adams,  defendant  In  error,  as  plaintiff, 
sued  the  Pacific  Mutual  Life  Insurance  Com- 


pany, plaintiff  In  error,  In  the  district  court 
of  Oklahoma  county,  to  recover  $2,000  on  an 
accident  insurance  policy  issued  by  said  com- 
pany on  the  life  of  James  Adams,  and  In  fa- 
vor of  plaintiff  as  beneficiary.  After  Issue 
joined,  there  was  trial  to  a  jury  on  March 
28,  1008,  which  resulted  In  judgment  for 
plaintiff.  The  insurance  company  brings  the 
case  here.  In  this  court  the  death  of  Wil- 
liam F.  Adams  has  been  suggested,  and  the 
cause  by  consent  revived  in  the  name  of 
Wallace  Estell,  Jr.,  as  special  administrator. 
The  only  question  necessary  for  us  to  de- 
termine Is:  Did  the  court  err  In  Instructing 
the  jury,  over  objection,  in  effect,  that  they 
could  render  a  verdict  on  9  o^  their  number 
concurring  and  in  rendering  Judgment  on  the 
verdict  concurred  In  and  signed  by  11  of 
said  Jurors?  The  charge  was  based  on  arti- 
cle 2,  {  19,  which  on  this  point  reads:  "The 
right  of  trial  by  Jury  shall  be  and  remain 
Inviolate,  and  a  Jury  for  the  trial  of  qivU 
cases  In  courts  of  record,  other  than  county 
courts,  shall  consist  of  twelve  men.  *  *  • 
In  civil  cases,  three-fourths  of  the  whole 
number  of  jurors  concurring  shall  have  pow: 
er  to  render  a  verdict  •  •  *  In  case  a 
verdict  is  rendered  by  less  than  the  whole 
number  of  Jurors,  the  verdict  shall  be  in 
writing  and  signed  by  each  Juror  concurring 
therein."  In  support  of  its  contention  that 
this  was  error,  defendant  contends  that  as 
this  suit  was  brought  prior  to  statehood,  it 
had,  when  brought,  a  right  to  a  common-law 
Jury  of  12  under  the  seventh  amendment  to 
the  federal  Constitution,  and  to  a  unanimous 
verdict,  and  that  said  right  was  unaffected 
by  said  change  In  the  form  of  government 
and  by  said  section  of  the  state  Constitu- 
tion. The  point  Is  well  taken.  The  right 
claimed  was  one  of  procedure  existing  in  an 
action  pending  at  the  time  of  the  admission 
of  the  state  and  continued  unaffected  by  vir- 
tue of  section  1  of  the  Schedule  to  the  Con- 
stitution, which  reads:  "No  existing  rights, 
actions,  suits,  proceedings,  contracts  or 
claims  shall  be  affected  by  the  change  in  the 
form  of  government,  but  all  shall  continue  as 
if  no  change  In  the  form  of  government  had 
taken  place."  This  was  held,  In  effect,  by  the 
United  States  Circuit  Court  of  Appeals  In 
St  L.  &  S.  F.  Ry.  Co.  v.  Cundlff,  171  Fed. 
319,  96  C.  0.  A.  211.  See,  also,  Blanchard  & 
Co.  V.  Ezell,  106  Pac.  9G0;  Loeb  v.  Loeb,  24 
Okl.  384,  103  Pac.  570.  In  the  Cundlff  Case 
the  court  said :  "Construing  all  of  these  pro- 
visions together,  we  are  of  opinion  tliat  they 
do  not  change,  and  were  not  Intended  to 
change,  the  method  of  procedure  in  cases 
pending  In  the  courts  of  Indian  Territory 
and  of  the  territory  of  Oklahoma,  but  that 
the  civil  cases  pending  In  the  Indian  Terri- 
tory should,  after  statehood,  continue  imder 
the  law  in  force  in  the  Indian  Territory." 
We  are  therefore  of  opinion  that  defendant's 
right  to  a  common-law  Jury  and  to  unanl- 
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mous  verdict  was  wrongfully  Impinged  on  by 
said  Instruction;  that  It  was  a  right  pre- 
served to  him  by  the  Schedule  to  the  Consti- 
tution; that  the  change  prescribed  by  the 
Constitution  for  the  concurrence  of  a  less 
number  of  Jurors  than  12,  being  a  change  In 
procedure,  was  not  applicable  to  this  case, 
pending  as  it  was  on  the  advent  of  state- 
hood; that  the  verdict  returned  under  the 
Instruction  was  In  fact  no  verdict  at  all 
(Girdner  v.  Bryan,  94  Mo.  App.  2T,  67  S.  W. 
699);  and  that  the  Judgment  of  the  court 
thereon  must  be  reversed. 

But  in  view  of  the  probability  of  another 
trial  we  will  determine  whether  the  court 
erred  in  refusing  to  Instruct  the  Jury,  per- 
emptorily, to  return  a  verdict  for  defendant. 
Defendant  insists  that  it  did:  "First.  Be- 
cause the  notice  required  by  the  terms  of 
the  policy  was  not  given.  Second.  Because 
the  proof  of  death  was  not  furnished  as  re- 
quired by  the  terms  of  the  policy.  Third 
Because  the  suit  was  not  instituted  as  re- 
quired by  the  terms  of  the  policy,  and  was 
not  instituted  until  more  than  six  months 
after  the  policy  was  In  the  possession  of  the 
plaintiff.  Fourth.  Because  it  appears  from 
the  uncontradicted  evidence  that  the  death 
of  the  insured  was  brought  about  by  an  un- 
necessary exposure  to  danger." 

There  is  no  conflict  in  the  testimony.  The 
evidence  discloses  that  the  policy  sued  on 
was  delivered  and  thereupon  took  effect  at 
Moxa,  Wyo.,  May  8,  1903;  that  on  August 
5,  1903,  the  insured  received  injuries  with- 
in the  terms  of  the  policy,  from  which  he 
died  the  same  day;  that  plaintiff  named 
therein  as  beneficiary  was  his  son  and  is  a 
minor  18  years  old,  a  common  laborer,  and 
lived  with  his  mother  and  six  younger  chil- 
dren in  Shawnee,  Okl. ;  that  immediately 
on  the  death  of  Insured  the  mother  received 
a  telegram  that  he  had  been  killed,  and  some 
two  pr  three  months  later  a  letter,  telling  her 
that  he  had  his  life  insured;  that,  owing  to 
his  poverty,  plaintiff  did  not  go  to  the  scene 
of  the  killing,  but  thereafter  for  about  a 
month  made  diligent  efforts  to  learn  the 
name  of  the  company  issuing  the  policy  and 
to  get  possession  of  it ;  that,  falling  so  to  do, 
he  turned  the  matter  over  to  his  attorney, 
who,  after  diligent  effort,  on  January  8,  1904. 
received  information  of  Its  number  and  the 
name  of  the  company  Issuing  it,  but  not  its 
terms,  and  later,  on  Januaiy  2-3,  1904.  the 
policy  itself;  that  on  said  day  he  gave  said 
company  notice  in  writing  of  the  death  of  in- 
sured, and  the  claim,  and  on  February  6, 
1904  furnished  it  proof  of  death,  and,  on  pay- 
ment being  refused,  brought  this  suit  The 
policy  provides:  "Immediate  written  notice 
must  be  given  the  company  at  San  Francisco, 
California,  of  any  accident  and  injury  for 
which  a  claim  is  to  t>e  made  with  full  par- 
ticulars thereof  and  full  name  and  address  of 
the  insured.  Affirmative  proof  of  death, 
•  •  •  must  also  be  furnished  to  the  com- 
pany within  two  months  from  the  time  of 


death.  •  •  •  Legal  proceedings  for  the 
recovery  hereunder  may  not  be  brought  be- 
fore the  expiry  of  three  months  from  date  of 
filing  proofs  at  the  company's  home  office^ 
nor  brought  at  all  unless  begun  within  six 
months  from  the  time  of  the  death.    *    *    •" 

We  think  the  notice  of  injury  and  proof 
of  death  furnished  the  company  by  plaintiff 
was  sufficient  under  the  terms  of  the  policy, 
and  tliat  the  first  two  grounds  of  assignment, 
supra,  are  not  well  taken.  A  literal  compli- 
ance with  these  terms  of  the  contract  cannot 
be  exacted.  As  conditions  subsequent  they 
must  receive  a  liberal  construction  in  favor 
of  the  plaintiff  as  beneficiary  in  the  policy, 
under  all  the  circumstances  in  the  case.  To 
hold  that  plaintiff  cannot  recover  because 
of  his  failure  to  give  notice  and  furnish 
proof  of  death  within  two  months  thereafter, 
he  not  knowing  of  such  requirement  until 
five  months  thereafter,  would  be  to  require 
of  him  an  impossibility,  and  such,  of  course, 
we  cannot  do.  Speaking  of  similar  condi* 
tions,  the  court.  In  Brown  v.  Accident  Aa- 
soclatlon,  IS  Utah,  285,  55  Pac.  63,  said: 
"Doubtless  the  purpose  of  such  conditions  in  a 
policy  is  to  afford  the  insurer  an  opportunity 
within  a  reasonable  time  after  the  occur- 
rence to  Inquire  into  the  cause  of  the  ac- 
cident and  ascertain  the  surrounding  facta 
and  circumstances  while  fresh  in  the  memo- 
ry of  witnesses,  so  as  to  determine  whether 
or  not  liability  under  the  contract  exists. 
The  condition  in  the  policy,  requiring  notice 
to  be  given  within  a  specified  time,  with 
full  particulars  of  the  accident,  operates  upoa 
the  contract  of  insurance  only  after  the  fact 
of  the  accident.  It  is  a  condition  subse- 
quent, and  must  therefore  receive  a  reasona- 
ble and  liberal  construction  in  favor  of  the 
beneficiary  under  the  contract" 

Munz  V.  Standard  Life,  etc.,  Co.,  26  Ctab,  69, 
72  Pac.  182,  62  L.  R.  A.  485,  99  Am.  St  Rep. 
830,  was  a  suit  to  recover  an  amount  claimed 
to  be  due  on  an  accident  insurance  policy  is- 
sued to  the  insured  for  the  benefit  of  his  es- 
tate, of  which  plaintiff  was  appointed  admin- 
istratrix. The  facts  were:  The  policy  was 
issued  about  May  16.  1899.  The  inaared  was 
accidentally  killed  June  29,  1900.  Plaintiff, 
as  next  of  kin,  resided  in  Salt  Lake  City,  234 
miles  away,  and  learned  of  the  death  of  in- 
sured for  the  first  time  October  1, 1900.  Ow- 
ing to  her  poor  circumstances,  she  was  un- 
able to  have  bis  body  or  effects  removed  to 
Salt  Lake  City,  but  about  February  15,  1901, 
procured  said  effects,  including  the  policy  of 
Insurance  sued  on,  the  existence  of  whicli 
prior  to  that  time  was  unknown  to  her.  On 
February  23,  1901,  she  gave  notice  to  defend- 
ant company  of  his  death,  and  made  demand, 
for  payment  of  the  policy,  which  was  re- 
fused because  notice  had  not  been  sent  to- 
defendant  and  no  proof  of  death  had  been 
made  within  two  montlis  thereafter.  A» 
soon  as  she  was  able  to  secure  legal  assist- 
ance, to  wit  May  1,  1901,  she  sent  to  de- 
fendants due  proof,  whereupon  payment  was. 
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again  °  refused,  because  the  same  were  not 
made  within  the  specified  time.  She  then 
brought  suit.  A  general  demurrer  was  sus- 
tained to  the  complaint  reciting  these  facts, 
In  support  of  which  it  was  urged  that  said 
complaint  disclosed  that  neitlier  notice  of 
the  fatal  accident  was  given  nor  proof  of 
death  furnished  to  the  company  wltbln  the 
time  limit  of  the  policy.  The  policy  was 
identical  in  terms  to  the  one  here.  The  Su- 
preme Court  reversed  the  ruling  of  the  low- 
er court  and,  in  effect,  held  that  the  terms 
of  the  policy  had  been  substantially  complied 
with  in  the  particulars  complained  of;  that 
the  same  had  been  furnished  within  a  rea- 
sonable time  after  the  death  of  insured,  un- 
der the  circumstances;  and  tliat  plaintiff's 
failure  to  submit  proof  of  death  within  two 
months  after  the  death  was  no  defense  to 
the  suit  on  the  policy.  In  passing  the  court 
Bald:  "In  the  case  at  bar,  the  beneficiary 
was  not  aware  of  the  death  of  the  insured 
nntii  about  three  months  after  it  occurred, 
was  distant  234  miles  from  the  place  of  the 
accident  and  death,  and  was  not  aware  of 
the  existence  of  the  policy  until  over  seven 
months  after  the  fatal  occurrence.  Being 
thus  Ignorant  of  these  things,  how  could  she 
comply  literally  with  the  terms  of  the  policy 
as  to  notice  and  proof  7  How  could  she  give 
'full  particulars'  of  an  accident  the  occur- 
rence of  which  was  not  within  her  knowl- 
edge, or  the  'full  name  and  address  of  the  in- 
sured' when  she  knew  nothing  of  the  Insur- 
ance? We  cannot  assume  that  the  parties  to 
the  Insurance  contract  intended  such  absurd- 
ities. The  contracting  parties  doubtless  in- 
tended that  notice  and  proof  should  be  fur- 
nished at  the  earliest  practicable  time  after 
the  happening  of  an  accident  and  injury  for 
which  liability  would  be  claimed,  so  that  the 
real  facts  of  the  case  could  be  ascertained 
by  the  insurer  before  time  had  effaced  them 
from  the  memory  of  witnesses.  The  word 
'immediate,'  under  such  circumstances  as  are 
disclosed  In  this  record,  cannot  be  construed 
as  excluding  all  intervening  time  between 
the  occurrence  of  the  death  and  the  giving  of 
notice.  It  does  not,  by  any  fair  construc- 
tion of  the  policy,  mean  Instantly,  but  'imme- 
diate notice'  means  notice  within  a  reasona- 
ble time,  under  all  the  circumstances  of  each 
particular  case,  and  no  doubt,  ordinarily,  un- 
less there  are  circumstances  excusing  delay, 
the  notice  should  t>e  given  at  once.  It  would, 
however,  be  l)oth  an  unreasonable  and  unfair 
Interpretation  to  hold  that,  as  used  In  the 
policy,  the  word  'immediate'  required  the 
doing  of  a  thing  Impossible  for  the  benefici- 
ary to  do.  Such  provisions  must  receive  rea- 
sonable construction  in  favor  of  the  bene- 
ficiary"— and,  after  citing  abundant  author- 
ity in  support  of  the  holding,  reversed  and  re- 
manded the  case.  We  are  therefore  of  opin- 
ion that  notice  and  proof  of  death  was  fur- 
bished within  a  reasonable  time  after  the  re- 
quirements of  the  policy  were  brought  home 


to  plaintiff  as  beneficiary,  which  Is  sufficient 
under  all  the  evidence. 

But  was  the  suit  brought  in  time?  De- 
fendant urges  that  It  was  not  and  Is  barred, 
and  bases  Its  contention  upon  the  six  months' 
clause  in  the  policy,  supra,  providing,  in  ef- 
fect, that  suit  thereon  shall  not  be  brought 
"at  all  unless  begun  within  six  months  from 
the  time  of  the  deatli.  •  •  •"  in  sup- 
port of  this  contention  Is  cited  McFarland 
V.  Ry.  Oflicials.  5  Wyo.  126,  38  Pac.  347,  677, 
27  L.  R.  A.  48,  63  Am.  St  Rep.  29,  which. 
In  substance,  holds  that  "from  the  time  of 
the  death"  means  from  the  time  of  the 
death,  on  which  event  the  statute  of  limita- 
tions began  to  run.  It  is  claimed  that,  inas- 
much as  this  policy  is  a  Wyoming  contract, 
proof  of  the  law  as  laid  down  in  said  opin- 
ion should  have  been  admitted  in  evidence 
as  part  of  the  common  law  of  that  state, 
and,  as  such,  binding  on  the  court.  Whether 
binding  or  not  or  Improperly  rejected  as  evl- 
dencc  or  not,  we  take  It  as  conclusive  of  the 
law  so  far  as  it  goes,  being  supported  by 
reason  and  authority,  and  sufficient  to  bar 
this  suit  unless  other  terms  in  the  policy, 
not  In  the  one  there  construed,  modify  or 
control  the  clause  In  queatlcm  and  thereby 
render  It  not  an  authority  in  point  With 
reference  to  the  clauses  requiring  notice  and 
proof  of  death  within  two  months  thereafter, 
we  have  just  held,  in  ^ect  that  this  means 
notice  within  a  reasonable  time  under  all 
the  circumstances  after  notice  to  the  benefici- 
iiry  of  the  death  of  the  insured  and  the 
terms  of  the  policy.  Now,  If  such  informa- 
tion Is  not  received  by  the  beneficiary  a  suf- 
ficient length  of  .time  to  enable  him  to  com-- 
ply  with  those  conditions,  and  have  remain- 
ing a  sufficient  length  of  time  within  the  six 
months  In  which  to  bring  suit,  it  is  clear 
that  to  require  him  so  to  do  would  be  un- 
reasonable, and  hence  not  within  the  intent 
or  contemplation  of  the  parties  to  the  policy. 
As  this  contingency  might  frequently  occur, 
as  it  did  in  this  case,  it  may  fairly  be  pre- 
sumed to  have  been  within  the  contempla- 
tion of  the  parties  at  the  time  this  policy  was 
issued  that  tliis  six  months'  limitation  was 
intended  to  refer  only  to  those  cases  In 
which  the  Information  came  to  the  benefici- 
ary within  sufficient  time  to  give  notice  and 
make  proof  of  loss  and  have  a  reasonable 
time  remaining  after  three  months  have 
passed  within  which  to  bring  suit  within  six 
months.  In  other  words,  it  Is  fair  to  pre- 
sume that  said  six  months'  limitation  was  not 
Intended  to  apply  in  cases  where  that  time 
is  necessarily  consumed  by  the  beneficiary 
in  performing  the  conditions  prescribed  In 
the  policy,  or  where,  after  complying  with 
the  terms  of  the  policy,  a  reasonable  portion 
o'f  the  six  montlis  is  not  left  remaining  In 
wlilch  to  bring  the  suit 

In  Dennlson  v.  Mason's  Fraternal  Accident 
Ass'n,  59  App.  Dlv.  294,  69  N.  Y.  Supp.  292, 
the  contention  was,  as  here,  that  the  bar  had 


Digitized  by 


Google 


1030 


112  PACIFIC  REPORTER 


(Okl. 


fallen  on  tbe  snlt    The  certificate  provided 
that  no  suit  shall  be  brought  unless  brought 
within  one  year  from  tbe  date  of  tbe  alleged 
accident    The  accident  occurred  on  October 
25,  1897.    Tbe  suit  was  brought  on  Januar; 
7,  1899.    Tbe  court  held  the  point  well  tak- 
en, unless  tbe  certificate  disclosed  some  pro- 
vision modifying  or  controlling  that  clause. 
The  claim  was  for  $25  a  week  for  52  weeks, 
pursuant  to  tbe  terms  of  tbe  certificate. '  It 
was  provided  In  the  certificate  that  legal  pro- 
ceedings   to    enforce    payment    thereunder 
should  not  be  brought  until  three  months 
had  expired  after  receipt  by  tbe  association 
of  acceptable  and  satisfactory  proofs  of  loss. 
Tbe  court  held  that,  as  such  proofs  could 
not  be  fnmlsbed   until   the   disability   had 
ceased  and  52  weeks  had  passed,  suit  could 
not  be  brought  within  15  months  after  the 
accident,  and,  in  effect,  that  tbe  bar  of  one 
year  could  be  held  to  apply  only  to  those 
cases  in  which   tbe  disability   bad   ceased 
witliin   sufficient  time  to   furnish   proof   of 
loss  and  bare  remaining  a  reasonable  time 
after  the  three  months  within  which  to  bring 
suit  before  tbe  end  of  the  year,  and  In  pass- 
ing said:     "As  this  contingency  is  contem- 
plated   by   the    contract   of    insurance,    the 
year  limitation  within  which  the  action  can 
be  commenced  must  refer  only  to  those  cases 
In  which   the   disability   has  ceased   within 
sufficient  time  so  that  the  proofs  of  loss  may 
be  furnished,  and  a  reasonable  time  remain 
after  the  three  months  have  passed  before 
tbe  expiration  of  the  year.    If,  however,  the 
disability   shall  continue  so   long   that    tbe 
proofs  of  loss  cannot  be  furnished,  and  tbe 
three  months  expire  before  the  expiration  of 
tbe  year,  tbe  law  will  still  give  to  tbe  plain- 
tiff a  reasonable  time  after  tbe  expiration  of 
tbe  three  months  from  tbe  fumlsblng  of  tbe 
proofs  of  loss  within  which  to  commence  the 
action.    Tbe  three  months  in  the  case  at  bar 
expired  upon  tbe  19tb  day  of  December,  and 
upon  the  5th  of  January  the  summons  was 
Issued,  and  upon  tbe  7tb  served.    We  think, 
under  the  circumstances  of  this  case,  that 
the  delay  in  tbe  commencement  of  tbe  action 
was  not  unreasonable,  and  that  tbe  plaintiff 
complied  with  the  fair  intendment  of  tbe 
contract." 

For  the  reason  that  tbe  question  here  de- 
cided was  expressly  left  open  In  tbe  Wyom- 
ing case,  supra,  that  case  is  not  in  point. 
There  the  court  said:  "It  Is  admitted  by  the 
defendant  that  if  the  time  allowed  for,  or 
necessarily  occupied  by  the  claimant  under 
contract  of  insurance,  in  performing  such 
conditions  precedent,  should  include  all  the 
time  specified  -within  which  suit  must  be 
brought  or  should  not  leave  a  reasonable 
time  for  that  purpose,  tbe  right  of  action 
would  not  be  lost  by  the  lapse  of  the  time 
specified.  •  •  •  So,  cases  cited  to  these 
propositions  will  be  eliminated  from  this 
discussion." 
We  are  therefore  of  opinion  that  as  the 


death  occurred  August  5,  1903,  and  as  It  was 
only  possible  to  comply  with  the  terms  of  tbe 
policy  on  January  23,  1904,   on   which   day 
notice  of  the  fatal  accident  and  of  tbe  claim 
was  given,  and  as  It  was  impossible  to  make 
proof  of  death  and  bring  suit  within  tbe 
twelve  day*  yet  remaining  before  the  expira- 
tion of  six  months  and  at  the  same  time  ob- 
serve tbe  clause  requiring  legal  proceedings 
to  be  stayed  until  the  expiry  of  three  months 
after  proof  of  death,  that  this  six  months' 
clause  was  not  intended  to  operate  nor  the 
penalty  thereof  to  fall,  but  that  the  Insured 
was  Intended  to  have  thereafter  a  reasonable 
time  In  which  to  bring  suit,  which  was  done. 
But  should  the  demurrer  have  been  sus- 
tained on  the  fourth  ground?    The  policy  did 
not  cover  Injuries  resulting  from  "unneces- 
sary exposure  to  danger  or  perilous  venture 
(unless  In  the  humane  effort  to  save  life)." 
Defendant  contends  the  proof  shows  that  in- 
sured died  as  tbe  result  of  Injuries  resulting 
from  such   unnecessary  exposure.     On   tWs 
point  there  is  no  conflict  in  the  testimony. 
It  shows  that  deceased  was  a  railroad  man, 
42  years  old,  a  car  repairer,  and  was  Insur- 
ed, "In  consideration  of  an  order  to  tbe  pay- 
master."   At  tbe  time  of  his  death  he  had 
been  out  of  the  employ  of  the  Oregon  Short 
Une  for  a  day  or  two  and  bad  ridden  that 
day,  by  implied  permission,  on  one  of  its 
freight  trains  Into  Moyer  Junction,  where  he 
was  killed.    On  arriving  at  tbe  junction  the 
train  on  which  he  rode  was  coupled  on  to 
some  cars  on   a  siding.     That   Immediately 
thereafter  deceased  climbed  on  top  of  tbe 
cars,  25  In  number,  and  was  last  seen,  by 
the  man  in  charge,  walking  towards  the  head 
end  of  the  train,  which  was  at  that  time 
going  downgrade  on  tbe  side  track  around  a 
sharp  curve,  pushed  by  a  switch  engine.    His 
object   in   so   doing  does  not  appear.     In 
about  five  minutes  thereafter  his  body  was 
found  cut  to  pieces  lying  across  a  frog,  hav- 
ing been  run  over  by  said  train.    Before  we 
can  hold  that  tbe  court  erred  in  refusing  to 
instruct  tbe  jury  peremptorily  to' find  for  the 
defendant,  we  must  be  able  to  say  as  a  mat- 
ter of  law  that  Insured  brought  about  hia 
own  death  by  an  "unnecessary  exposure  to 
danger."    These  were  the  exact  words  used 
in  the  policy  to  preclude  recovery  in  Sargent 
V.  Cent.  Ace.  Ins.  Co.,  112  Wis.  29,  87  N.  W. 
796.  88  Am.  St  Rep.  946.    Of  them  the  court 
said:   "Tbe  force  and  effect  of  tbe  clause  In 
tbe  policy  excepting  the  defendant  from  lia- 
bility for  Injuries  due  to  unnecessary  expo- 
sure to   danger   has   received  authoritative 
construction  in  this  court  In  Shelvln  v.  As- 
sociation, 94  Wis.  180,  68  N.  W.  866,  36  L. 
R.  A.  52,  where  it  is  held  to  be  satisfied  by 
the  same  acts  that  would  constitute  contrib- 
utory negligence.    •    •    •"    Turning  to  that 
case,  as  we  find  the  words  there  construed 
were  "exposure  to  unnecessary  danger,"  we 
take  it  that  tbe  court  held  the  two  expres- 
sions to  mean  practically  the  same  thing.    Of 
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the  latter  the  coart  said:  "It  plainly  includes 
all  cases  of  exposure  to  unnecessary  danger 
where  soch  exposure  Is  attributable  to  neg- 
ligence on  the  part  of  the  assured;  that  Is, 
the  exception  was  intended  to  hold  the  in- 
sured responsible  for  the  exercise  of  ordi- 
nary care,  and  to  except  from  the  provisions 
of  the  policy  all  cases  of  injury  occurring  in 
whole  or  in  part  through  a  failure  to  exer- 
cise such  care."  So  that,  to  hold  the  com- 
pany not  liable  under  the  terms  of  the  policy, 
we  must  say  that  the  death  of  the  Insured 
was  the  result  of  his  own  negligence  as  a 
matter  of  law.  This  we  cannot  do  and  are 
of  opinion  that  the  same  was  a  question  for 
the  jury  upon  proper  instructions,  for  the 
reason  that,  although  the  facts  are  undisput- 
ed, reasonable  men  might  very  well  differ  as 
to  whether  a  railroad  man,  a  car  repairer, 
42  years  old,  was  in  the  exercise  of  ordinary 
care  for  his  personal  ^fety,  under  all  the 
circumstances  attending  his  death,  in  walk- 
ing, without  apparent  motive,  on  top  of  a 
moving  freight  train  on  a  side  track,  In  day- 
light, while  «tid  train  was  being  pushed  by 
a  switch  engine.  M.,  K.  &  T.  Ry.  Co.  v. 
Shepherd,  20  Okl.  626,  95  Pac.  243. 

Travelers'  Ins.  Co.  v.  Randolph,  78  Fed. 
754,  24  C.  C.  A.  305,  was  a  suit  on  an  acci- 
dent policy  excepting  "voluntary  exposure  to 
unnecessary  danger."  The  defense  was  that 
plaintiff  had  Intentionally  and  of  a  purpose 
sprang  or  Jumped  from  a  passenger  train. 
The  facts,  In  substance,  were  that  plaintiff 
was  a  passenger  on  a  passenger  train  return- 
ing home  to  Memphis  from  St.  Louis  in  No- 
vember, 1894.  The  train  was  composed  of  a 
sleeping  car,  two  passenger  cars,  and  a  bag- 
gage car.  He  occupied  a  seat  in  the  sleeper. 
He  arose  quite  early  in  the  morning  and  was 
seen  several  times  standing  on  the  platform 
of  the  cars  while  the  train  was  going  at  15 
or  20  miles  an  hour.  At  one  time  he  stood 
on  the  platform  with  his  back  against  the 
door  of  the  car;  at  another  he  was  seen  hold- 
ing on  to  the  railing  with  one  foot  on  the 
platform,  the  other  on  the  top  step  of  the 
platform;  at  another  he  was  seen  holding 
with  one  hand  to  the  railing  attached  to  the 
body  of  the  car  and  with  the  other  to  the 
platform  railing  "one  foot  up  like  a  man  go- 
ing to  Jump  off,  and  the  other  foot  on  the  low- 
er step — standing  like  a  railroad  man  who 
was  going  to  Jump  off."  At  the  close  of  the 
evidence  defendant  moved  for  a"  peremptory 
instruction  in  its  behalf  on  the  ground  that 
the  insured  "voluntarily  exposed  himself  to 
unnecessary  danger  and  that  his  Injury  and 
consequent  death  resulted  therefrom."  This 
motion  was  overruled,  and  defendant  appeal- 
ed, assigning  this  as  error.  The  Circuit 
Court  of  Appeals  In  passing  said  that  under 
the  facts  the  Jury  might  well  have  conclud- 
ed, from  the  examination  of  the  witness  who 
Bworc  that  deceased  was  standing  like  a  rail- 
road man  who  was  going  to  Jump  off,  that 
he  was  mistaken  and.  that  there  was  nothing 


In  the  conduct  of  the  insured  indicating  a 
purpose  to  put  his  life  in  peril  by  Jumping 
from  the  train.  But  that  there  was  no  room 
to  doubt  that  he  was  riding  on  the  platform 
while  the  train  was  running  at  from  15  to 
30  miles  an  hour.  Said  the  court:  "But  the 
defendant's  motion  for  a  peremptory  instruc- 
tion distinctly  presented  the  question  wheth- 
er riding  upon  the  platform  of  a  car  running 
15  to  25  or  30  miles  an  hoiir,  even  If  the 
passenger,  while  so  riding,  holds  to  a  railing, 
and  thereby  diminishes  the  danger  of  being 
thrown  from  the  car,  was,  within  the  mean- 
ing of  the  policy  and  as  a  matter  of  law,  a 
voluntary  exposure  of  himself  to  unnecessary 
danger.  The  principal  contention  of  the  de- 
fendant is  that  the  Jury  should  have  been  so 
Instructed."  And,  after  defining  what  was 
meant  by  a  "voluntary  exposure  to  unneces- 
sary danger,"  the  court  said:  "Whether,  in 
the  present  case,  the  exposure  was  unneces- 
sary, and  whether  the  assured  was  aware  of 
and  appreciated  the  danger,  and  Intentional- 
ly or  purposely  risked  it,  were  questions  of 
fact  that  were  properly  left  for  the  deter- 
mination of  the  Jury  under  appropriate  In- 
structions by  the  court  as  to  the  law  of  the 
case,  •  •  • "  and  affirmed  the  Judgment 
of  the  lower  court. 

Smith  V.  .£tna,  etc..  Life  Ins.  Co.,  115  Iowa, 
217,  88  N.  W.  3C8,  56  L.  R.  A.  271,  91  Am. 
St.  Rep.  153,  was  a  suit  on  an  accident  In- 
surance policy.  The  facts  were  that  the  in- 
sured lost  his  life  by  stepping,  or  falling, 
from  a  rapidly  running  train  while  return- 
ing to  his  home  from  Independence  to  Water- 
loo. The  accident  occurred  shortly  after  mid- 
night In  September,  1899.  On  boarding  the 
train  at  Independence  Insured  took  a  seat  in 
the  smoking  car  and  rode  therein  until  reach- 
ing Waterloo.  As  the  train  entered  that  city 
he  left  his  seat  and  went  out  on  the  platform. 
He  told  a  fellow  passenger  that  he  Intended 
to  alight  when  the  train  stopped  at  a  certain 
crossing,  as  that  would  save  him  some  dis- 
tance walking  home.  He  left  the  train  over 
a  thousand  feet  before  reaching  the  crossing 
and  while  the  train  was  running  about  10 
miles  an  hour.  Two  witnesses  swore  that  he 
descended  the  steps  and  stood  upon  the  low- 
er one  for  Just  an  appreciable  length  of  time 
facing  Inward  towards  the  center  of  the  car, 
and  in  this  position  he  left  the  train.  It  was 
quite  dark.  After  so  leaving  he  clung  to  the 
railing  with  his  left  hand  and  was  dragged 
a  short  distance;  one  witness  saying:  "He 
seemed  to  me  like  a  man  who  was  going  to 
step  down  on  another  step — as  if  he  thought 
there  was  another  step  there,  and  that  in  his 
opinion  Insured  fell  from  the  train."  In  pass- 
ing the  court  said:  "We  cannot  say,  as  mat- 
ter of  law,  that  his  standing  upon  the  car 
steps,  holding  to  the  rail  with  both  hands, 
was  a  'voluntary  exposure  to  danger,'  with- 
in the  meaning  of  those  words  as  we  have 
defined  them,  •  •  •  ••  and  cited  In  sup- 
port of  its  holding.  Travelers'.  Ins.  Co.  v. 
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Randolph,  snpra,  and  Collins  ▼.  Insurance 
Co.,  9C  Iowa,  216,  64  X.  W.  T78,  59  Am.  St 
Rep.  367,  adding,  "Indeed,  it  cannot  be  said, 
as  matter  of  law,  that  deceased  was  even 
negligent  in  standing  upon  the  platform  of 
the  car,  holding  to  the  railings  as  he  did," 
citing  Sutherland  v.  Ins.  Co.,  87  Iowa,  505, 
54  N.  W.  453,  and  cases  there  cited,  and  af- 
firmed the  judgment  of  the  lower  court 

We  are  therefore  of  opinion  that  the  court 
did  not  err  in  refusing  to  Instruct  peremp- 
torily for  defendant;  but  for  the  error  indi- 
cated, the  cause  is  reversed  and  remanded 
for  a  new  trial.    All  the  Justices  concur. 

HOIiliAND  V.  COFIELD. 
(Supreme  Court  of  Oklahoma.     Nov.  16,  1010.) 

(SyUahiu  hy  the  Court.) 

1.  liiB  Pkndews  (I  3*)— ErrECT  of  Notice— 

•*TlTLE." 

The  word  "title,"  in  section  4285.  Wilson's 
Rev.  &  Ann.  St.  1908  (section  5621,  Oomp. 
Laws  1900),  is  to  be  construed  in  its  broadest 
meaning  and  most  comprehensive  signification. 

(a)  An  action  or  claim  to  enforce  a  vendor's 
lien  comes  within  its  meaning. 

[Ed.  Note.— For  other  cases,  gee  Lis  Pendens, 
Cent.  Dig.  {§  3-8;   Dec.  Dig.  §  3.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6978-6982;    vol.  8,  p.  7816.] 

2.  Lis  Pendens  (§  22*)  —  Vendob's  Lien  — 
.  Claim — Unbecobded  Deed— PaioBiriEa. 

Under  section  13,  ait.  1,  c.  21,  St  Old. 
1893,  a  lis  pendens  vendor's  lien  claim  is  su- 
perior, with  certain  exceptions,  to  the  claim 
of  a  grantee  in  a  deed  which  was  unrecorded  at 
the  time  of  the  filing  of  the  lis  pendens  petition, 
but  which  was  filed  for  record  prior  to  the  time 
of  the  reducing  said  vendor's  lien  claim  to  final 
judgment;  said  subsequent  recording  not  hav- 
ing such  retroactive  effect  as  to  overcome  the 
superior  lien  theretofore  obtained  by  the  filing 
of  the  lis  pendens  vendor's  lien  claim. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent.  Dig.  §S  81,  34,  37;    Dec.  Dig.  |  22.»] 

Error  from  District  Court  Logan  County; 
A.  B.  Huston,  Judge. 

Action  by  Carrie  Cofleld  against  Mamie  E. 
Holland.  Judgment  for  plaintlCC,  and  defend-' 
ant  brings  error.    Reversed  and  remanded. 

H.  M.  Adams,  for  plaintiff  In  error.  Dev- 
ereux  &  Hildreth  and  Charles  A.  Blair,  for 
defendant  in  error. 

WILLIAMS,  J.  Section  4285,  Wilson's 
Rev.  &  Ann.  St  1903  (section  5621,  Comp. 
Laws  1909),  provides:  "When  the  petition 
has  been  filed,  the  action  Is  pending,  so  as  to 
charge  third  persons  with  notice  of  its  pend- 
ency, and  while  pending  no  interest  can  be 
acquired  by  third  persons  in  the  subject  mat- 
ter thereof  as  against  the  plalutlfT's  title; 
but  such  notice  shall  be  of  no  avail  unless 
the  summons  be  served  or  the  first  publica- 
tion made  within  sixty  days  after  the  filing 
of  the  petition."  This  section  was  borrowed 
from  Kansas.  Comp.  Lews  Kan.  1879,  § 
8608  (Code  Civ.  Proc.  i  81).    In  Smith   v. 


Samball,  36  Kan.  474,  13  Pa&  801,  said  aecv 
tlon  was  construed  by  the  Supreme  Conrt  of 
that  state,  wherein  it  was  said:  "  •  •  • 
We  give  the  word  'title'  In  the  section  Its 
broadest  meaning  and  most  comprehenslTe 
signification.  Judge  Story's  definition  Is:  'A 
purchase  made  of  property  actually  in  litiga- 
tion pendente  lite  for  a  valuable  considera- 
tion, and  without  any  express  or  Implied  no- 
tice In  point  of  fact  affects  the  purcliaser  in 
the  same  manner  as  if  he  had  such  notice; 
and  he  will  accordingly  be  bound  by  the 
judgment  or  decree  in  the  suit'  1  Eq.  Jot. 
§  405.  Among  the  actions  to  which  this  doc- 
trine will  apply  are  suits  for  the  foreclosure 
of  unrecorded  mortgages  (Chapman  v.  West, 
17  N.  Y.  125;  Center  v.  Banlt,  22  Ala.  743; 
McCutchm  V.  Miller,  31  Miss.  6^ ;  to  fore- 
close vendor's  liens;  to  set  aside  a  decree 
of  partition;  to  enforce  the  spedflc  perform- 
ance of  a  contract 'for  the  sale  of  real  es- 
tate; to  eotoTce  a  charge  against  real  prop- 
erty whatever  be  the  form  of  the  action 
(Seabrook  v.  Brady,  47  Ga.  650).  Actions  In 
the  nature  of  creditors'  bills  have  been  con- 
sidered as  giving  notice  to  subsequent  pur- 
chasers of  the  particular  property  Involved 
In  the  controversy.  Jackson  v.  Stone,  13 
Johns.  [N.  Y.]  447;  Bradley  v.  McDaniel.  48 
N.  C.  128;  Fogarty  v.  Sparks,  22  Cal.  143; 
BoUn  V.  Connelly,  73  Pa.  336;  Hill  v.  Ol.- 
phant  41  Pa.  364.  And  see  generally  on  this 
subject  Wade  on  the  Law  of  Notice,  i  3^ 
and  authorities  cited."  Under  this  decision, 
which  seems  to  be  binding  upon  tills  conn 
(Farmers'  State  Bank  v.  Stephenson  et  aL, 
28  Okl.  695,  102  Paa  992),  the  plaintiff's  ven- 
dor's lien  claim  comes  within  the  terms  of 
said  section.  But  the  question  further  aris- 
es as  to  whether  the  defendant  having  ac- 
quired the  interest  in  the  land  by  virtue  of 
the  deed,  which  was  unrecorded  at  the  time 
of  the  filing  of  the  lis  pendens  petition,  by 
recording  same  prior  to  the  time  that  the 
vendor's  lien  claim  was  reduced  to  judg- 
ment acquired  a  superior  interest  In  the  sub- 
ject-matter of  said  land  against  the  plaintiff. 
This  question  seems  to  have  been  settled  by 
the  Supreme  Court  of  Kansas  In  favor  of  the 
contention  of  plaintiff  in  error  in  Smith  v. 
Worster  et  al.,  59  Kan.  640,  54  Pac.  676,  -68 
Am.  St.  Rep.  385,  wherein  the  following  ex- 
cerpt is  quoted  from  13  Am.  &  Eng.  Ency.  of 
Law  (1st  Ed.)  907,  with  approval:  "The 
holder  of  an  unrecorded  deed  at  the  time  a 
suit  is  commenced  and  lis  pendens  comes  In 
force  must  be  placed  in  the  category  of  a 
pendente  lite  purchaser.  This  is  specially 
true  where  the  recording  laws  declare  that 
the  instrument  shall  be  effective  as  against 
purchasers  and  creditors  from  and  after  the 
filing  for  record  or  recording.  As  between 
the  parties  to  the  instrument  It  is  valid 
without  reference  to  its  record;  but  nnder 
such  statutes  the  Instrument  does  not  be- 
come  effective  as   against  purchasers  and 


•For  other  cases  lee  some  topic  and  Bectlou  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Kay  No.  Series  &  Rep'r  Inaezw 


Digitized  by 


^OO 


gie 


OU.) 


SKAT  ▼.  BOARD  OF  COM'RS 


1033 


creditors  nntll  It  la  recorded.  So,  If  prior 
to  such  record  a  suit  la  commenced  Involv- 
ing the  property,  the  Us  pendens  would  take 
precedence  to  the  rights  of  a  grantee  under 
an  unrecorded  deed  or  mortgage,  and  such 
grantee  or  mortgagee  could  have  no  better 
right  than  If  the  Instrument  had  actually 
been  made  after  the  lis  pendens  had  come  to 
force,  for  the  recording,  as  In  favor  of  such 
persons,  is  one  of  the  essentials  to  its  valid- 
ity. This  Is  not  an  exception  to  the  rule  of 
lis  pendens,  but  an  application  of  the  rule 
Itself."  Had  the  holder  of  the  unrecorded 
deed  gone  into  and  remained  in  the  actual 
possession  of  said  lot  up  to  the  time  of  the 
filing  of  the  lis  pendens  notice,  that  would 
have  caused  a  dltTerent  conclusion  herein  to 
be  reached.  In  E:dwards  et  al.  v.  Montgom- 
ery et  al.  (recently  decided  by  this  court,  but 
not  yet  ofBcIally  reported)  110  Pac.  779,  It 
is  held:  "In  the  absence  of  any  record  title 
where  a  grantee  to  a  tract  of  land  enters  In- 
to the  open,  actual,  and  exclusive  possession 
thereof,  the  same  is  sufficient  to  put  a  subse- 
quent mortgagee  of  the  gnrantor  on  inquiry  as 
to  his  rights  therein,  and  he  tatces  his  mort- 
gage subject  thereto." 

Further,  had  the  plaintiff  at  the  time  she 
filed  her  Us  pendens  notice  had  actual  no- 
tice of  the  unrecorded  deed  of  the  defendant, 
likewise  a  different  conclusion  would  be 
herein  reached,  for  It  could  not  then  be  said 
that  plaintiff  was  a  subsequent  bona  fide  In- 
cumbrancer by  mortgage,  Judgment,  or  oth- 
erwise. The  courts  of  California,  Minnesota, 
South  Dakota,  and  other  states  have  given 
■indlar  provisions  a  strict  construction,  but 
we  are  bound  by  the.  construction  of  the 
Kansas  Court  True,  Smith  v.  Worster  et 
al.,  supra,  was  decided  since  the  adoption  of 
this  section  from  that  state,  and  is  therefore 
only  persuasive:  but  considering  the  binding 
force  of  Smith  v.  Kimball,  supra,  as  to  the 
construction  of  section  4285,  supra,  when  you 
apply  the  same  to  said  section  13,  art  1, 
c  21,  Okl.  St  1893,  which  reads  as  follows: 
"All  deeds,  conveyances  or  agreements  in 
writing  affecting  the  title  to  real  estate,  in- 
terests therein,  and  powers  of  attorney,  for 
the  conveyance  of  real  estate  or  Interest 
therein,  only  (duly)  acknowledged  or  proven, 
may  be  recorded  In  the  office  of  the  county 
clerk,  or  the  recorder  of  deeds,  If  the  office 
of  the  recorder  of  deeds  is  separate  from 
that  of  the  county  clerk,  wherein  such  real 
estate  Is  situated,  and  from  and  after  the  fil- 
ing thereof,  for  record  In  such  office,  and  not 
before,  such  deeds,  conveyances  and  agree- 
ments shall  take  effect  as  to  subsequent  bona 
fide  purchasers  and  incumbrancers  by  mort- 
gages. Judgment  or  otherwise" — the  same  con- 
clusion as  was  by  Judge  Doster  in  Smith  v. 
Worster  will  be  reached.  See,  also,  Lewis 
T.  Atherton  et  al.,  6  OkL  90,  47  Pac.  1070; 
HcCormick  t.  Bonflls,  9  Okl.  605,  60  Pac. 
296;    Eldrldge  v.   Stenger  et  al.,   19  Wash. 


697,  B4  Pac.  541:  Hoyt  T.  Jones,  81  Wis. 
389;  Ehle  v.  Brown,  81  Wis.  405;  Colling- 
wood  V.  Brown,  106  N.  O.  862,  10  S.  B.  869; 
Jackson  &  Sharp  Co.  t.  Pearson  (O.  0.)  60 
Fed.  113 ;  21  Am.  &  Bug.  Ency.  of  Law  (2d 
Ed.)  pp.  650,  661.  A  lis  pendens  vendor's 
lien  claim  is  an  incumbrance  nnder  the  term 
"or  otherwise."  As  to  whether  it  was  bona 
fide  depends  upon  whether  the  grantee  in 
the  unrecorded  deed  was  in  the  actual  pos- 
session thereunder  of  said  lot  or  the  plain- 
tiff had  actual  knowledge  of  said  unrecord- 
ed deed  at  the  time  of  the  filing  of  said  Us 
pendens  notice.  Said  section  13,  art  1,  c. 
21,  Okl.  St  1893,  was  specifically  repealed 
by  act  of  the  Legislature  of  Oklahoma  Ter- 
ritory on  March  12,  1897,  the  title  being,  "An 
act  regulating  the  conveyance  of  real  prop- 
erty and"  mortgages  thereon  and  contracts  re- 
lating thereto,  and  repealing  article  1,  chap- 
ter 21,  entitled  'Conveyances,'  and  chapter 
82,  entitled  'Transfers,'  of  tfa«  Oklahoma 
Statutes  of  1803,  and  other  acts  and  parts  of 
acts."  Sess.  Laws  Okl.  T.  1897,  c.  8,  pp.  92- 
102.  Said  section  13  being  In  force  at  the 
time  of  the  executing  and  filing  of  said  un- 
recorded deed,  and  t-he  filing  of  the  lis  pen- 
dens notice,  the  rights  of  the  parties  are 
to  be  determined  as  to  the  laws  then  exist* 
ing,  and  not  as  ihe  laws  now  in  force  in  this 
state. 

The  Judgment  of  tbe  lower  court  is  revers- 
ed and  remanded,  with  instructions  to  grant 
a  new  trial  and  proceed  In  accordance  wltb 
this  opinion.    All  the  Justices  concnr. 


(37  OU.  51« 

SEAT  ▼.  BOARD  OP  COM-KS  OF  ELLIS 

COUNTY  et  al. 

(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(SyHaiui  by  the  Court.) 

Courts  ({  206*)— Supbem*  Cocbt— ObioinaIi 

Jurisdiction. 

Section  38  of  the  Schedule  to  the  Consti- 
tution does  not  confer  upon  the  Supreme  Court 
original  jurisdiction  of  an  action  by  an  individ- 
ual, holding  a  judgment  bond  against  one  of 
the  old  counties  of  the  territory  of  Oklahoma, 
to  obtain  upon  the  bond  judgment  agalnsit  the 
new  counties  created  in  whole  or  in  part  out  of 
such  old  county,  or  to  obtain  an  order  decreeing 
what  portion  of  the  liability  each  county  shall 
pay. 

(Ed.  Note. — For  other  esses,  see  Courts,  Dee. 
Dig.  I  206.*] 

Action  by  A.  3.  Seay  against  the  Board  of - 
County  Commissioners  of  Ellis  County  and 
the  Board-of  County  Commissioners  of  Rog- 
er Mills  County.    Dismissed. 

M.  W.  Hlnch,  for  plaintiff.  C.  B.  Leedy, 
Co.  Atty.  of  Ellis  County,  and  W.  H.  Mouser, 
Co.  Atty.  of  Roger  Mills  County,  for  defend- 
ant 

HATES,  X  This  Is  an  original  action  In 
this  court  in  which  plaintiff  seeks  to  recover 
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Judgment  on  a  certain  Judgment  funding 
bond  against  the  counties  of  Ellis  and  Roger 
Mills.  He  sets  out  In  bis  i)etltlon  a  certain 
Judgment  funding  bond  issued  by  the  county 
of  Day  in  the  territory  of  Oklahoma,  and  al- 
leges that  upon  the  adoption  of  the  Consti- 
tution of  the  state  Day  county  became  dls: 
solved,  and  that  the  territory  formerly  com- 
posing said  county  is  now  embraced  partly 
within  the  county  of  Roger  Mills  and  partly 
within  the  county  of  Ellis,  that  said  counties 
became  and  are  now  liable  to  the  petitioner 
for  the  amount  of  said  bond,  and  prays  for 
Judgment  of  this  court  equitably  dividing 
said  indebtedness  between  said  counties,  and 
for  a  Judgment  against  said  counties  for  the 
respective  amounts  held  by  the  court  to  be 
the  equitable  parts  of  the  indebtedness  they 
should  pay. 

Section  2,  art  7,  of  the  Constitution  (Sny- 
der's Const,  p.  210),  provides  that:  "The 
original  Jurisdiction  of  the  Supreme  Court 
shall  extend  to  a  general  superintending  con 
trol  over  all  inferior  courts  and  all  commis- 
elons  and  boards  created  by  law.  The  Su- 
preme Court  shall  have  power  to  Issue  writs 
of  habeas  corpus,  mandamus,  quo  warranto, 
certiorari,  prohibition,  and  such  other  reme- 
dial writs  as  may  be  provided  by  law,  and 
to  hear  and  determine  the  same.  •  •  •  " 
It  is  apparent  that  this  cause  Is  not  embrac- 
ed within  any  of  the  matters  over  which  this 
court  is  given  original  Jurisdiction  by  the 
foregoing  provision  of  the  Constitution.  Sec- 
tion 20  of  the  Schedule  to  the  Constitution 
(Snyder's  Const,  p.  386)  provides  that  the 
Legislature  shall  provide  by  general,  special, 
or  local  law  for  the  equitable  division  of  the 
property,  assets,  and  liabilities  of  any  coun- 
ty existing  in  the  territory  of  Otrlnhoma'  be- 
tween such  county  and  any  new  county  or 
counties  created  In  whole  or  In  part  out  of 
the  territory  of  such  connty.  Section  21 
provides  that  all  property,  real  and  personal, 
and  credits,  claims,  and  cboses  In  action,  be- 
longing to  the  county  of  Day  at  the  time  of  the 
admission  of  the  state  into  the  Union,  shall  be 
vested  In  and  become  the  property  of  the  coun- 
ty of  Ellis,  and  then  provides  that  the  Legis- 
lature shall,  in  the  same  manner  as  provided 
by  section  20.  as  to  the  other  counties,  make 
provision  for  the  division  of  the  assets  and 
liabilities  of  Day  county  between  the  coun- 
ties of  Roger  Mills  and  EUis.  Section  38  of 
the  Schedule  provides  that:  "Should  the  first 
session  of  the  Legislature,  provided  by  this 
Constitution,  fall  to  provide  for  the  division 
of  the  property,  assets  and  liabilities  of  auv 
county  existing  in  the  territory  of  Oklahoma 
between  such  county  and  any  couhty  or  coun- 
ties created  in  whole  or  in  part  out  of  such 
county,  original  Jurisdiction  is  hereby  con- 
ferred upon  the  Supreme  Court  to  make  equi- 
table division  of  such  property,  assets  and 
liabiliUee.    •    ♦    •" 

It  i»  probable  that  counsel  construed  this 


section  as  conferring  original  Jurisdiction  of 
this  cause  upon  the  Supreme  Court ;  but  such 
we  do  not  regard  to  be  the  effect  of  this  pro- 
vision. It  was  Intended  by  section  38  of  the 
Schedule  to  provide  a  means  for  the  division 
and  apportionment  of  the  assets  and  liabili- 
ties between  the  new  counties  created  by  the 
Constitution  and  the  parent  counties  out  of 
which  the  new  counties  were  created,  if  the 
Legislature  should  fail  to  act,  as  provided  In 
sections  20  and  21  of  the  Schedule.  Sections 
20  and  21  clearly  contemplate  an  adjustment 
and  division  of  the  liabilities  and  assets  be- 
tween the  counties,  and  not  between  the 
counties,  or  any  of  them,  and  persons  having 
claims  against  such  counties ;  and  it  was  not 
intended  by  section  38  to  confer  upon  this 
court  Jurisdiction,  upon  application  of  an  In- 
dividual claimant  against  any  county,  to  di- 
vide np  such  claims  and  substitute  another 
obligor  for  the  original  one.  All  that  was 
contemplated  by  this  provision  was  that,  if 
the  Legislature  failed  to  act,  this  court  should, 
as  between  the  counties,  ascertain  what 
would  be  an  equitable  division  of  the  assets, 
and  what  proportion  each  county  should  con- 
tribute toward  the  discharge  of  the  llahili- 
ties.  of  the  old  county,  and  to  make  an  order 
accordingly. 

Our  attention  ha»  been  called  to  no  statute 
conferring  Jurisdiction  of  this  matter  upon 
the  court,  and  we  know  of  none.  The  cause 
mupt  therefore  be  dismissed  for  want  of  Ju- 
risdiction. 

DUNN,  C.  J.,  and  KANE  and  TURNER, 
JJ.,  concur.  WILLIAMS,  J.,  not  participat- 
ing. 


(17  OU.  43S} 
BAKER  V.  NEWTON, 

(Supreme  Court  of  Oklahoma.    Nov.  22,  1910.) 

(Syllaiut  by  the  Court.) 

1.  Courts  (J  183*)  —  Jobibdiction  —  Coontt 

COUBT. 

■The  county  court  of  the  state,  as  to  all 
causes  jurisdiction  of  which  is  conferred  open  it 
by  the  Constitution  and  which  tberetofore  bad 
been  in  the  probate  court  of  the  territory,  is  a 
successor  of  said  probate  court;  and  the  stat- 
utes, prescribing  the  procedure  in  the  trial  and 
disposition  of  such  canses  in  the  probate  court. 
Kovem  the  trial  and  disposition  of  said  causes 
in  the  county  court,  in  so  far  as  said  statutes 
are  not  in  conflict  with  the  Constitution  or  in- 
applicable. 

[Bid.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  S  183.*] 

2.  Clebks  of  Coubts  (J  2*)— Clebks  or  tob 
County  Coubt— Cbeation  of  Office — Con- 
stitutional Pbovision.  . 

By  reason  of  section  18  of  the  schedule  to 
the  Constitution,  among  the  duties  and  powers 
devolving  upon  the  judge  of  the  county  court, 
upon  the  admission  of  the  state,  was  to  act  as 
clerk  of  bis  court. 

[EM.    Note.— For  other  cases,  see   Clerks   of 
Courts,  Dec.  Dig.  {  2.*] 
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&  COCKTS    (S   CG*)— ADJOtTBNJrENT— EtFECT. 

Adjournment  of  the  regular  term  of  a  coun- 
ty coort  without  fixing  In  the  order  of  ndjoum- 
in«nt  any  time  at  which  the  court  shall  recon- 
vene, precludes  the  court  from  again  convening 
until  the  time  fixed  by  law  for  the  next  regular 
session  of  the  court. 

(Ed.  Note.— For  other  ca«es,  see  Courts,  Cent. 
Dig.  S  236;  Dec.  Dig.  i  66.*] 

4.  JtJBT    (S  10*>— RiOHT  TO  "TBIAI,  BT  JUST" 
— SCOPB. 

The  trial  by  jury  secured  to  the  people  of 
the  state  by  section  19,  art.  2.  of  the  Constitu- 
tion, is  a  trial  according  to  the  course  of  the 
common  law  as  it  existed,  and  the  same  in  mib- 
Btanre  as  that  which  was  in  use  when  the  Con- 
stitution was  adopted,  except  as  specifically 
modified  by  the  provisions  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dfg.  $S  15,  16;   Dec.  Dig.  {  10.* 

For  other  definitions,  see  Words  and  Phrases, 
■vol.  8.  pp.  7108-7107;    voL  8,  p.  7821.] 

B.  JirRT  (t  10*)— Right  to  "Twai,  bt  Jort" 

—Scope. 

One  of  the  elements  of  the  trial  by  Jury 
as  It  existpd  in  this  jurisdiction  before  the  ad- 
mission of  the  state  was  the  power  of  the  trial 
judge  to  instruct  the  jury  upon  the  law. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  a  13,  16;   Dec.  Dig.  S  10.*] 

6.  JuRT  (S  31*)— Admission— Laws  in  Force. 

Sections  1872.  1873,  and  5028,  Wilson's 
Rev.  &  Ann.  St.  1003,  providing  that,  in  all  civil 
cases  commenced  in  probate  courts  wherein  the 
amount  is  within  the  jurisdiction  of  the  justice 
of  the  peace  courts,  the  procedure  shall  be  the 
same  as  in  proceedings  before  the  justice  of  the 
peace,  and  that  the  judge  shall  not  have  power 
to  instruct  the  jury,  is  repugnant  to  section  19, 
art.  2,  of  the  Constitution,  and  was  not  extend- 
ed in  force  in  the  state  so  as  to  be  made  ap- 
plicable to  the  trial  of  causes  in  the  county 
courts. 

(ESd.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  {  31.*] 

7.  Courts  (|   183*)  — Admission- Laws  in 
Force. 

Section  1880,  Wilson's  Rev.  &  Ann.  St. 
1003,  providing  that  probate  conrts  shall  be 
open  at  all  times  for  the  trial  of  cases  under 
tne  justice  procedure,  is  inapplicable  to  the  tri- 
al of  civil  cases  in  the  county  courts  of  the 
state,  and  to  that  extent  was  not  extended  in 
force  in  the  state. 

(Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  I  183.*] 

Kane,  J.,  dissenting. 

Error  from  Ottawa  Connfy  Court;  D.  W. 
Talbot,  Judge. 

Action  by  Cbarles  Baker  against  K.  R. 
Kewton.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed  and  remanded, 
with  instructions. 

W.  EL  Eomegay,  for  plaintiff  in  error. 

BATES,  J.  This  proceeding  In  error  Is 
brought  to  have  reviewed  a  judgment  of  the 
county  court  of  Ottawa  county.  The  pro- 
ceedings in  that  court  were  presented  to  this 
court  upon  the  application  of  plaintiff  In  er- 
ror for  a  writ  of  certiorari  In  Baker  v.  New- 
ton et  al.,  22  Okl.  658,  08  Pac.  931.  The  pro- 
ceedings of  the  trial  court  contain  a  great 
many  irregularities,  most  of  which  are  set 
out  In  the  statement  of  facts  in  the  foregoing 


case.  The  procedure  attempted  to  be  fol- 
lowed was  that  applicable  to  courts  of  jus- 
tices of  the  i)eace.  Plaintiff  in  error  now 
contends,  as  he  did  In  the  former  case,  that 
no  trial  was  ever  had  or  judgment  rendered 
in  the  county  court,  but  that  the  cause  was 
instituted,  prosecuted,  and  tried  before  the 
judge  of  the  county  court,  sitting  as  a  jus- 
tice of  the  peace.  The  facts  relative  to  this 
contention  were  stated  by  this  eourt  In  Baker 
V.  Newton  et  al.,  and  we  there  stated  our 
conclusion  to  he  that  the  case  was  tried  In 
the  county  court  under  the  procedure  con- 
trolling the  courts  of  Justices  of  the  peace, 
-and  we  are  still  of  the  same  opinion.  For  a 
full  statement  of  the  facts  relative  to  the  pro- 
ceedings in  the  trial  court,  reference  is  made 
to  the  opinion  of  the  court  In  that  case. 

naintlflf  in  error  makes  28  assignments  of 
error  for  reversal  of  the  cause,  but  no  bill  of 
exceptions  was  asked  for  by  him  or  allowed 
by  the  trial  court,  and  this  proceeding  is  up- 
on a  petition  in  error  and  transcript  of  the 
record  and  not  upon  a  case-made.  Several 
of  the  assignments  made  present  questions 
that  could  be  reviewed  only  upon  a  bill  of  ex- 
ceptions or  a  case-made.  Those  assignments 
will  not  be  considered.  rialntiCf  in  error  con- 
tends that  the  judgment  of  the  trial  court  is 
void  upon  the  following  grounds:  First, 
that  sections  11  and  12  of  article  7  of  tlie 
Constitution,  creating  county  courts  and  de- 
fining their  Jurisdiction,  are  not  self-exe- 
cuting; and,  at  the  time  of  the  trial  In  the 
court  below,  no  county  court  was  or  could  be 
organized  In  the  state.  Second,  that  the 
judgment  was  rendered  out  of  term  time. 
Third,  because  the  cause  was  tried  under  pro- 
cedure applicable  to  the  trial  of  causes  in 
courts  of  Justices  of  the  peace.  Instead  of  un- 
der the  procedure  applicable  to  county  courts. 
We  shall  consider  these  coutentlons  in  the 
order  here  named,  except  we  shall  consider 
the  last  two  together. 

1.  This  case  was  instituted  In  the  lower 
court  on  the  14th  day  of  March,  1908,  and  the 
trial  bad  and  judgment  rendered  on  the  18th 
day  of  the  same  month.  At  tliat  time  no  leg- 
islation had  been  enacted  by  the  state  Legis- 
lature relative  to  county  courts,  their  juris- 
diction, or  procedure  therein.  The  law  in 
force  at  that  time  pertaining  to  these  ques- 
tions consists  in  the  provisions  of  the  Con- 
stitution and  of  the  statutory  provisions  ex- 
tended in  force  in  the  state  applicable  there- 
to. Sections  11,  12,  13,  and  14  of  article  7 
of  the  Constitution  (Snyder's  Const  p.  210) 
establish  a  county  court  in  each  county  of 
the  state;  declare  that  the  same  shall  be  a 
court  of  record ;  provide  for  the  election  of 
a  county  judge;  prescribe  his  qualifications; 
fix  bis  term  of  office ;  confer  upon  the  county 
court  coextensive  with  the  county  original 
jurisdiction  in  probate  matters  and,  until 
otherwise  provided  by  law,  concurrent  juris- 
diction in  dvil  cases  in  the  amount  not  ex- 
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ceedlng  $1,000,  exduslre  of  Interest  Prior 
to  the  admission  of  tlie  state,  tliere  existed  in 
tlmt  portion  of  tlie  state  constituting  the  In- 
dian Territory  no  court  that  corresponded  to 
the. county  court  as  it  now  exists  in  this  state 
or  to  the  probate  court  as  it  existed  in  the 
territory  of  Oklahoma  before  the  admission 
of  the  state.  There  were  no  probate  courts 
In  the  Indian  Territory.  The  United  States 
courts  for  thet  several  districts  of  the  In- 
dian Territory  possessed  probate  jurisdic- 
tion, but  they  were  not  probate  courts.  In 
Oldahoma  Territory  the  judicial  system  con- 
sisted of  the  territorial  district  courts,  pro- 
bate courts,  and  courts  of  justices  of  the 
peace.  The  statute  in  force  in  that  jurisdic- 
tion prescribed  procedure  applicable  to  the 
trial  and  disposition  of  civil  cases  in  those 
respective  classes  of  courts,  and  these  stat- 
utes were,  by  the  terms  of  the  enabling  act 
and  the  schedule  to  the  Constitution,  put  in 
force  in  the  states  in  so  far  as  they  are 
applicable  and  not  inconsistent  with  the  pro- 
Tisious  of  the  Constitution.  Act  Cong.  June 
16.  1906,  c.  3335,  i  21,  34  Stat.  277;  Snyder's 
Const  Okl.  p.  309;  section  2,  Schedule,  p. 
380,  Snyder's  Const 

In  the  Judicial  system  established  in  the 
state  by  the  Constitution,  there  is  no  court 
which  is  by  name  called  a  "probate  court" 
just  as  there  was  no  court  in  the  judicial 
system  of  the  territory  of  Oklahoma  that 
was  by  name  called  a  "county  court";  but 
the  powers  and  jurisdiction  of  the  probate 
courts  of  the  territory  and  of  the  county 
courts  of  the  state  are,  in  many  respects,  the 
same.  It  is  contended,  however,  that  the 
county  court  is  in  no  sense  the  successor  of 
the  probate  court  with  respect  to  cases  not 
pending  at  the  time  of  the  admission  of  the 
state,  because  it  is  not  specifically  so  declar- 
ed in  the  Constitution.  If  this  contention  is 
correct  there  was  no  statute  in  force  in  the 
state  upon  its  admission,  or  at  the  time  of 
the  trial  in  the  court  below,  fixing  the  term 
of  the  county  court  or  prescribing  the  pro- 
cedure for  the  trial  and  the  disposition  of 
causes  instituted  in  county  courts  after  the 
admission  of  the  state.  The  relation  of  a 
county  court  of  the  state  to  the  probate  court 
under  the  territorial  system  was  considered 
by  this  court  to  some  extent  in  Crump  et  al. 
V.  Pitchford,  24  OkL  808,  104  Pac.  Oil.  In 
the  first  paragraph  of  the  syllabus  to  that 
case  it  is  said:  '"Ibe  county  court  (section 
12,  art  7,  ^^onst)  is  the  successor  of  the  pro- 
bate court  as.  it  existed  under  the  territory 
of  Oklahom,a,  only  as  to  matters  or  proceed- 
ings pending  at  the  time  of  the.  admission  of 
the  state,  and  administrations  and  guard- 
ianships as  provided  ip  section  12,  art  7,  of 
the  Constitution."  Beading  this  syllabus 
alone,  it  would  appear  to  have  been  held  in 
that  case  that  the  9ounty  courts  of  the  state 
are  not  the  successors  of  the  probate  courts 
of  the  territory  as  to  the  jurisdiction  con- 
ferred upon  said  courts  by  the  Constitution 
In  dvU  causes;  and,  sinoe  there  la  no  stat- 


ute or  provision  of  the  Constitution  specifical- 
ly declaring  that  the  cMl  procedure  appli- 
cable to  probate  conrts  shall  apply  to  causes 
in  the  county  courts,  and  since  they  are  in 
name  different  courts,  if  the  latter  he  not 
in  any  respect  the  successor  of  the  for- 
mer, no  procedure  existed  until  same  was 
prescribed  by  act  of  the  Legislature.  But 
the  syllabus  by  the  court  must  be  read  in  con- 
nection with  the  opinion  in  order  to  deter- 
mine the  exact  question  decided  in  that  case. 
In  the  opinion,  which  was  delivered  by  Mr. 
Justice  Williams,  it  is  said:  "The  county 
court  under  the  Constitution,  has  specifical- 
ly defined  powers  and  jurisdiction ;  and,  liacl 
it  been  intended  for  it  to  have  succeeded 
fully  to  the  jurisdiction  of  the  probate  court 
as  it  existed  under  the  territory.  It  would 
have  ;been  so  indicated.  On  the  contrary.  It 
having  been  made  by  virtue  of  section  23  of 
the  schedule  the  successor  only  as  to  pend- 
ing matters,  it  appears  to  be  its  successor 
only  to  that  extent  emcept  a*  it  may  be  af- 
fected by  section  li,  art.  7,  of  the  Constitu- 
tion."   (Italics  are  ours.) 

The  exact  question  before  the  court  in  that 
case  was  whether  a  county  court  has  juris- 
diction of  a  forcible  entry  and  detainer  ac> 
tion.  The  Constitution  does  not  in  defining 
the  powers  and  jurisdiction  of  the  county 
court  name  forcible  entry  and  detainer  ac- 
tions as  a  class  of  cases  of  which  it  shall 
have  jurisdiction.  Section  1872,  Wilson's 
Rev.  &  Ann.  St  1903,  conferred  npon  the 
probate  courts  in  their  respective  counties 
all  the  ordinary  power  and  jurisdiction  of 
justices  of  the  peace,  one  of  which  pow^v 
and  jurisdiction  was  jurisdiction  of  forcible 
entry  and  detainer  actions;  but  the  court 
held  in  the  Crump  Case  that  the  powers  and 
Jurisdiction  of  a  county  court  are  only  those 
defined  by  the  Constitution,  and  tliat  the 
county  court  did  not  succeed  to  any  otlier 
jurisdiction  theretofore  existing  in  the  pro- 
bate courts  than  that  named  in  the  Constitu- 
ti<Ni,  and,  since  tl>e  jurisdiction  of  forcible 
entry  and  detainer  actions  was  not  specified 
in  the  Constitution,  the  county  cotirt  had  no 
jurisdiction  of  such  actions.  But  it  was  not 
held  that  as  to  those  powers  and  jurisdic- 
tions conferred  by  the  Constitution  upon  the 
county  court  which  had  theretofore  existed  in 
the  probate  court  of  the  territory,  the  county 
court  is  not  the  successor  of  the  probate 
court  On  the  other  hand,  this  question  was 
left  open  and  undecided  in  the  opinion  by  the 
statement  therein  that  the  county  court  is 
the  successor  of  the  probate  court  only  as 
to.  the  extent  made  so  by  section  23  of  the 
schedule:  "Except  as  It  may  be  affected  by 
segtipn  12,  art.  7,  of  the  Constitution."  Sec- 
tion 12,  art  7,  of  the  Constitution  confers 
upon  the  county  court  jurisdiction  of  probate 
matters  and  jurisdiction  of  civil  cases  In 
any  amount  not  to  exceed  $1,000,  exclusive 
of  interest;  the  jurisdiction  of  thie  latter 
class  of  cases  being  concurrent  with  the  dis- 
trict court  and  denies  to  the  county  Court 
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jurisdiction  in  certain  classes  of  cases.  The 
jurisdiction  conferred  by  this  section  was, 
before  the  admission  of  the  state,  In  the  pro- 
bate court  of  the  territory.  In  the  territorial 
Judicial  system,  the  probate  court  was  the 
court  of  the  county;  the  district  court  the 
court  of  the  territory;  and  the  justice  of  the 
peace  court  the  local  court  In  the  judicial 
system  of  the  state,  the  district  court  is  a 
state  court;  the  county  court  the  court  of 
the  county;  and  the  justice  court  the  local 
court.  It  is  true  the  Constitution  nowhere 
declares  that,  the  county  court  as  to  causes 
not  pending  shall  be  the  successor  of  the 
probate  court  under  the  judicial  system  of 
the  territory  of  Oklahoma ;  but  the  same  may 
be  said  as  to  the  district  courts  of  the  state 
and  as  to  the  courts  of  justices  of  the  peace; 
but  it  has  never  been  questioned  by  the  bench 
or  bar  In  this  court  or  so  far  as  we  know  in 
the  trial  courts  of  the  state  that  the  district 
conrts  and  the  courts  of  Justices  of  the  peace 
are  the  successors  of  the  corresponding  courts 
under  the  territorial  system  to  the  extent 
that  the  procedure  for  the  trial  of  causes 
under  the  statnten  in  force  in  the  territory 
of  Oklahoma  before  the  admissloa  of  the 
state  is  applicable  to  the  trial  and  disposition 
of  causes  In  said  courts,  since  the  admission 
of  the  state.  Yet  the  Jurisdiction  of  none  of 
these  classes  of  courts  is  exactly  the  same  as 
the  Jurisdiction  of  the  corresponding  class  un- 
der the  territorial  goremment  It  was  the 
Intention  'of  Congress,  evidenced  by  the  pro- 
visions of  the  enabling  act  extending  In  force 
all  laws  in  the  territory  of  Oklahoma  at  the 
time  of  the  admission  of  the  state  into  the 
Union  and  of  the  framers  of  the  Constitution 
by  making  a  similar  provision  in  the  scbed- 
nle  of  the  Constitution,  tliat  there  should  be 
no  greater  lapse  In  the  administration  of 
government  of  the  state  In  all  of  Its  depart- 
ments on  account  of  the  change  In  the  form 
of  government  than  was  unavoidable,  and 
the  provisions  of  the  enabling  act  and  the 
schedule  to  the  Constitution  extending  said 
laws  in  force  In  the  state  should  receive  a 
liberal  construction  to  etfectuate  that  pur- 
pose ;  and  we  think  that  It  was  intended  and 
should  be  held  that  the  county  court  of  the 
state,  as  to  ail  canses  jurisdiction  of  which 
Is  conferred  -upon  it  by  the  Constitution 
which  theretofore  has  been  in  the  probate 
court  of  the  territory,  is  a  successor  of  said 
probate  court;  and  the  statute  prescribing 
a  proc^nre  for  the  trial  and  disposition  of 
such  causes  In  the  probate*  courts  govern  the 
trial  and  disposition  of  said  causes  in  the 
county  conrts  in  so  far  as  said  statutes  are 
not  In  conflict  with  the  Constitution  or  inap- 
plicable. 

Section  11,  ari  7,  of  the  Constitution 
makes  the  county  court  a  court  of  record; 
and  it  is  insisted  by  counsel  for  plaintiff  in 
error  that  Upon  the  admission  of  the  state 
there  was  no  law  i)rovlding  a  clerk  for  the 
county  court,  and  that  for  this  reason,  also, 


the  provisions  of  the  Constitution  creating 
county  courts  were  not  self -executing ;  but 
we  do  not  think  this  contention  well  founded. 
Section  1802,  Wilson's  Rev.  &  Ann.  St,  pro- 
vides that  the  Judge  of  the  probate  court 
shall  also  be  clerk  of  said  court  Section  IS 
of  the  schedule  to  the  Constitution  provides 
that,  until  otherwise  provided  by  law,  the 
terms,  duties,  powers,  qualifications,  and  sal- 
ary and  compensation  of  all  county  and  town- 
ship officers  not  otherwise  provided  by  the 
Constitution  shall  be  as  provided  by  the 
laws  of  the  territory  of  Oklahoma  for  like 
named  officers;  and  that  the  duties  and  com- 
pensation of  the  probate  Judge  shall  devolve 
upon  and  belong  to  the  Judge  of  the  county 
court.  One  of-  the  duties  of  the  Judge  of  the 
probate  court  was  to  act  as  clerk  of  his  own 
court  This  duty  devolved  upon  the  Judge  of 
the  county  court  upon  the  admission  of  the 
state.  It  is  true  that  the  Constitution  in  de- 
fining the  duties  and  powers  of  county  officers 
does  not  use  the  word  "iwwer"  with  respect 
to  the  Judges  of  the  county  courts,  as  it 
does  in  connection  with  the  other  county  of- 
ficers; but  It  provides  that  the  duties  of 
the  Judge  of  the  county  court  shall  be  the 
same  as  the  duties  of  the  probate  Judge  un- 
der the  laws  extended  in  force  in  the  state. 
For  every  duty,  there  is  a  corresponding  pow- 
er; and  It  would  be  Inconsistent  to  bold  that 
It  was  intended  to  impose  upon  the  judge  of 
the  county  court  the  duties  of  the  probate 
Judge,  and  at  the  same  time  deny  to  blm  the 
power  to  discharge  those  duties.  With  every 
duty  Imposed,  a  corresponding  grant  of  pow- 
er to  discharge  that  duty  Is  Implied,  al- 
though not  conferred  in  specific  terms.  To 
have  provided  that  the  duties  "and  powers"' 
of  a  probate  Judge  shall  devolve  upon  and 
belong  to  the  Judge  of  the  conn^  court 
would  have  added  nothing  to  the  force  and 
comprehensiveness  of  the  language  used. 

2  and  8.  Section  189S,  Wilson's  Rev.  & 
Ann.  St,  provides  that  the  probate  courts 
shall  hold  terms  beginning  on  the  first  Mon- 
days in  January,  March,  May,  July,  S^tem- 
ber,  and  November  of  each  year.  This  sec- 
tion fixes  the  beginning  of  the  terms  at  which 
the  trial  and  disposition  of  civil' ctkuses,  prose- 
cuted in  the  probate  conrts  of  the  territory 
not  governed  by  the  procedure  of  courts  of 
Justices  of  the  peace,  might  be  had.  Ameri- 
can Fire  Insurance  Co.  v.  Pappe,  4  Okl.  110, 
43  Pac.  1085;  Irwin  t.  Irwin,  2  Okl.  180,  3T 
Pac.  648.  The  county  court  of  Ottawa  coun- 
ty convened  In  regular  term  on  March  2, 
100$.  06  tlie  same  date  it  adjourned,  sub- 
ject to  call.  The  order  of  adjournment  fixes 
no  tfme  at  which  the  court  shall  be  recon- 
vened. The  trial  of  the  case  at  bar  occurred 
on  the  18th  day,  of  March  of  th^  same  year. 
No  call  of  any  term  on  that  date  was  made 
by  the  Judge  or  by  any  order  of  court,  and 
there  Is  no  statute  authorizing  terms  of  court 
to  be  called  or  held  at  any  other  time  than 
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those  fixed  by  the  statute.  Upon  adjourning 
the  regular  term,  without  fixing  in  the  order 
of  adjournment  any  time  at  which  the  court 
shall  reconvene,  tlie  term  elapsed,  and  the 
court  was  precluded  from  thereafter  again 
convening  the  court,  until  the  time  fixed  by 
law  for  the  next  session  of  the  court.  Irwin 
V.  Irwin,  supra.  The  judgment,  therefore, 
rendered  in  this  cause  was  rendered  at  a 
time  when  the  court  was  not  legally  in  ses- 
sion, and  is  therefore  void,  unless  the  pro- 
cedure of  justice  of  the  peace  courts  applies. 

Sections  1872  and  1873  of  Wilson's  Revised 
and  Annotated  Statutes  provide  that,  in  all 
civil  cases  commenced  in  the  probate  courts 
wherein  the  amount  exceeds  the  jurisdiction 
of  justices  of  the  peace  courts,"  the  civil  pro- 
cedure governing  pleadings  and  practice  and 
proceedings  in  the  district  courts  shall  ap- 
ply; but,  In  all  cases  which  are  within  the 
jurisdiction  of  the  justice  courts,  the  prac- 
tice, proceedings,  and  pleadings  brought  be- 
fore and  after  judgment  provided  for  Jus- 
tice procedure  shall  be  applicable.  And  sec- 
tion 1880  provides  that  said  courts  shall  be 
deemed  to  be  always  open  for  the  trial  of  all 
actions  commenced  therein  that  are  triable 
under  the  justice  procedure. 

It  follows  that  if  the  JiMtlce  procedure  is 
applicable  since  the  amount  involved  in  this 
cause  is  within  the  Jurisdiction  of  the  Jus- 
tice court,  the  trial  court  had  authority  to 
proceed  at  any  time  to  try  the  cause.  But 
is  the  Justice  procedure  applicable?  As  pre- 
viously stated,  the  enabling  act  and  the 
schedule  only  extend  in  force  In  the  state 
the  statutes  theretofore  in  force  in  the  ter- 
ritory of  Olclahoma  in  so  far  as  the  same  i\re 
not  in  conflict  with  the  Constitution,  or  in- 
applicable. No  appeal  lies  In  civil  cases 
from  the  county  court  to  the  district  court; 
but  all  appeals  in  such  cases  shall  be  to 
the  Supreme  Court  in  the  same  manner  and 
by  lilce  proceedings  as  appeals  are  talien 
from  the  judgment  of  the  district  court  to 
the  Supreme  Court.    Section  15,  art.  7.  Const. 

Section  19,  art.  2,  of  the  Constitution  pro- 
vides that:  "The  right  of  trial  by  jury  shall 
be  and  remain  inviolate,  and  a  Jury  for  the 
trial  of  civil  and  criminal  cases  in  courts  of 
record,  other  than  county  courts,  sliall  con- 
sist of  twelve  men;  but  in  county  courts  and 
courts  not  of  record,  a  jury  shall  consist  of 
six  men."  •  If  the  justice  procedure  in  force 
in  the  territory  does  not  afford  a  trial  by 
jury,  which  this  section  of  the  Constitution 
preserved  inviolate  to  the  citizens  of  the 
state,  it  is  in  conflict  with  the  Constitution, 
and  was  not  extended  in  force.  The  ques- 
tion therefore  arises:  What  constitutes  a 
trial  by  Jury  as  guaranteed  by  the  Constitu- 
tion? This  question  has  been  under  investi- 
gation by  many  courts  of  the  nation,  both 
state  and  federal,  and  there  is  unanimity  in 
the  opinions  that  the  right  of  trial  by  jury 
secured  by  the  Constitutions  of  the  various 
states  I'b  simply  the  right  to  a  trial  by  jury 


constituted  substantially  and  with  the  same 
elements  and  incidents  as  existed  when  the 
Constitution  was  adopted.  Carroll  v.  Byers 
et  al.,  4  Ariz.  158,  36  Pac.  499;  State  ex  rel.  v. 
Wlthrow,  133  Mo.  500,  34  S.  W.  245,  36  S. 
W.  43;  Byers  v.  Commonwealth,  42  Pa.  89; 
Plimpton  V.  Somerset,  33  Vt.  283.  "The  trial 
by  jury  secured  to  the  subject  by  the  Con- 
stitution is  a  trial  according  to  the  course  of 
common  law,  and  the  same  in  substance  as 
that  which  was  in  use  when  the  Constitution 
was  formed."  East  Kingston  v.  Towle,  48 
N.  H.  64,  97  Am.  Dec.  575,  2  Am.  Rep.  174. 
See,  also,  Copp  v.  Hennlker,  55  N.  H.  179, 
20  Am.  Rep.  194;  Hagany  v.  Cohnen  et  al., 
29  Ohio  St  82. 

Judge  Cooley,  discussing  these  provisions, 
said:  "All  the  state  Constitutions  preserve 
the  right  of  trial  by  Jury,  for  civil  as  well  as 
for  criminal  cases,  with  such  exceptions  as 
are  specified,  and  which  for  the  most  part 
consist  In  such  cases  as  are  of  small  conse- 
quence, and  are  triable  In  inferior  courts. 
The  constitutional  provisions  do  not  extend 
the  right;  they  only  secure  It  In  the  cases  In 
which  It  was  a  matter  of  right  before.  But. 
in  doing  this,  they  preserve  the  historical 
Jury  of  12  men,  with  all  its  incidenbs.  unless 
a  contrary  purpose  clearly  appears."  Coo- 
ley's  Constitutional  Limitations,  589. 

The  territory  now  embraced  within  the 
territorial  limits  of  the  state  was,  before  the 
admission  of  the  state,  by  virtue  of  section 
3,  art.  4,  of  the  federal  Constitution,  under 
the  jurisdiction  of  Congress,  with  power  to 
make  all  needful  rules  and  regulations  with 
respect  thereto.  By  section  31  of  Act  Cong. 
May  2,  1890,  c.  182.  26  Stat  88,  the  ConsU- 
tution  of  the  United  States  was  specifically 
put  In  force  in  the  Indian  Territory.  The 
same  act  authorized  the  establistiment  of  an 
organized  territorial  government  in  Oklahoma 
Territory.  Section  6  confers  upon  the  ter- 
ritorial Legislature  power  over  all  rightful 
subjects  of  legislation  not  inconsistent  with 
the  Constitution  and  laws  of  the  United 
States.  See  Bradford  v.  Territory,  1  Okl. 
366,  34  Pac.  60).  By  these  statutory  provi- 
sions, tlie  federal  Constitution,  if  It  did  not 
operate  ex  proprio  vigore  la  this  Jurisdiction 
before  the  admission  of  the  state,  was  put  in 
force,  and  the  people  were  guaranteed  by 
the  seventh  amendment  thereto  the  right  of 
trial  by  jury.  American  Pub.  Co.  v.  Flaher. 
166  U.  S.  464,  17  Sup.  Ct.  618,  41  L.  Ed.  1079. 
That  amendment  provides:  "In  suits  at  com- 
mon law,  where  the  value  In  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial 
by  jury  shall  be  preserved.  •  ♦  • "  As  to 
what  constitutes  the  "trial  by  Jury"  here 
preserved  has  been  decided  by  the  Supreme 
Court  of  the  United  States.  The  Jury  must 
consist  of  12  men,  who  shall  be  unanimous 
in  their  verdict  The  trial  must  be  under 
the  superintendence  of  a  judge  empowered 
to  instruct  them  In  the  law  and  to  set  aside 
their  verdict.  If  in  his  opinion  it  Is  against 
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the  evidence  or  the  law.  American  Pub.  Co. 
V.  Fisher,  supra;  Capital  Traction  Co.  v. 
Hof,  174  U.  S.  1,  19  Sup.  Ct.  580,  43  L.  Ed. 
873.  Power  of  the  trial  Judge  to  instruct 
the  Jury  upon  the  law  and  to  set  the  ver- 
dict aside,  If  it  is  against  the  law  or  evi- 
dence, is  as  much  an  essential  element  of  a 
trial  by  Jury  as  .12  men  and  unanimity  in 
their  verdict  Luce  v.  Garrett,  4  Ind.  T.  54, 
(«  S.  W.  613.  Trial  by  Jury  in  the  Indian 
Territory  and  Okhtbonia  Territory  at  the  time 
of  the  adoption  of  the  Constitution  was  at- 
tended by  all  these  incidents.  It  is  true  that, 
in  trials  in  probate  and  Justice  courts  of 
Oklahoma  Territory,  the  Jury  consisted  of  6 
men,  and  the  Justice  of  the  peace  was  with> 
out  power  to  Instruct  the  Jury;  and  in  com< 
mlssioners'  courts  of  the  Indian  Territory, 
while  the  Jury  might  consist  of  12  men,  it 
generally  consisted  of  6.  and  the  United 
States  commissioner  was  without  power  to 
Instruct  the  Jury  or  to  hear  or  grant  a  mo- 
tion for  new  trial.  But,  from  all  these 
courts,  an  appeal  was  allowed  by  the  stat- 
ute to  a  court  where  a  trial  with  all  the 
forgoing  elements  and  incidents  could  be 
had,  and  the  mandate  of  the  seventh  amend- 
ment thereby  observed.  American  Pub.  Co. 
v.  Fisher,  supra;  Luce  v.  Oarrett,  supra ^ 
Dennee  v.  McCoy,  4  Ind.  T.  233,  69  S.  W. 
858.  As  before  stated,  under  the  Code  of 
Civil  Procedure  governing  the  trial  of  caus- 
es before  the  Justices  of  the  peace  In  Okla- 
homa Territory,  the  Jury  was  composed  of  6 
men,  and  the  Justice  is  prohibited  from  in- 
structing the  Jury  either  upon  the  law  or 
the  facts.  Sections  5019  and  5028,  Wilson's 
Rev.  ft  Ann.  St. 

It  would  follow  that.  If  trial  by  a  Jury 
Is  preserved  by  the  state  Constitution,  as  It 
existed  at  the  time  of  the  adoption  of  the 
Constitution,  the  Jury  trial,  under  the  Justice 
procedure,  would  fail  to  contain  all  the  es- 
sential elements  of  such  trial.  The  seventh 
amendment  to  the  ITntted  States  Constitution 
is,  however,  a  limitation  only  upon  the  pow- 
ers of  the  federal  government,  and  does  not 
affect  the  powers  of  the  state;  and  the  states 
may  provide  for  a  different  trial  than  that 
preserved  by  the  amendment  to  the  citizens 
of  the  United  States.  The  constitutional 
provision  preserving  trial  by  Jury  In  this 
state  spedflcally  eliminates  some  of  the  fea- 
tures thereof  as  it  existed  before  the  admis- 
sion of  the  state.  Section  19,  art.  2,  after 
providing  that  the  right  of  trial  by  Jury  shall 
be  and  remain  Inviolate,  specifically  provides 
that  in  county  courts  and  courts  not  of  rec- 
ord a  Jury  shall  consist  of  six  men;  and  in 
all  civil  cases  and  in  criminal  cases  less 
than  felonies,  three-fourths  of  the  whole 
number  of  Jurors  shall  have  power  to  ren- 
der a  verdict.  By  these  provisions  unanimi- 
ty In  the  verdict  is  no  longer  re<iulred  In  any 
civil  case,  and  the  number  constituting  the 
Jury  as  to  county  courts  is  reduced  from 
twelve  to  six;  but,  except  as  to  these  two 
Important  dianges  in  the  features  of  the 


Jury  trial  as  it  existed  at  common  law,  the 
preceding  clause  of  the  section  provides  that 
the  trial  by  Jury  shall  be  and  remain  in- 
violate. It  was  evidently  intended  by  such 
declaration  of  right  that  those  essential  fea- 
tures of  the  Jury  trial  as  existed  before  the 
admission  of  the  state  not  specifically  modi- 
fled  by  the  Constitution  should  be  preserved. 
Since  there  can  be  no  appeal  from  the  coun- 
ty court  to  any  court  where  a  new  trial  may 
be-had  under  the  supervision  of  a  Judge  who 
can  instruct  a  Jury,  and  since,  under  the  Jus- 
tice of  the  peace  procedure  made  applicable 
to  probate  courts  of  the  territory,  the  Judge 
Is  denied  the  power  to  instruct  a  jury,  the 
Justice  of  the  peace  procedure  for  the  trial 
of  cases  in  the  county  courts  would  be  re- 
pugnant to  said  section  19,  art  2,  of  the 
Constitution,  and  was  not  extended  in  force, 
80  as  to  be  applicable  to  county  courts.  If 
said  procedure  was  not  extended  in  force  in 
the  state  for  the  trial  of  causes  within  the 
Justice  court's  Jurisdiction,  the  statute  au- 
thorizing probate  courts  to  hold  terms  -at 
any  and  all  times  for  the  purpose  of  trying 
cases  under  the  Justice  court  procedure  Is 
Inapplicable;  and  the  case  at  bar  was  tried 
and  Judgment  rendered  at  a  time  not  author- 
ized by  law,  and  for  this  reason  is  void. 

It  follows  that  the  Judgment  of  the  trial 
court  should  be  set  aside  and  vacated,  and 
the  cause  is  reversed  and  remanded,  with  in- 
structions to  proceed  in  accordance  with  this 
opinion. 

DUNN,  G.  J.,  and  WILLIAMS  and  TURN- 
ER, JJ.,  concur. 

KANE,  J.  (dissenting).  I  concur  in  that 
part  of  the  opinion  of  the  court  covered  by 
the  first,  second,  third,  and  fourth  para- 
graphs of  the  syllabus.  But  granting  that 
one  of  the  elements  of  trial  by  Jury  as  it  ex- 
isted prior  to  statehood  was  the  power  of 
the  trial  Judge  to  instruct  the  Jury  upon  the 
law,  still  the  conclusion  reached  by. the  court 
does  not  necessarily  follow.  Pxlor  to  state- 
hood the  class  of  cases  to  which  the  one  at 
bar  belongs  were  triable  in  the  probate  or 
Justices  of  the  peace  courts  of  the  territory 
before  a  Jury  of  six,  and  such  courts  were 
not  allowed  to  instruct  as  to  the  law.  Such 
trials  were  upheld  upon  the  theory  that,  as 
the  laws  of  the  territory  provided  for  an  ap- 
peal to  the  district  court  where  the  cause 
could  be  tried  by  a  Jury  of  twelve  men,  » 
trial  before  six  men  in  the  Justices*  court 
was  not  unconstitutional.  Section  18,  art. 
7,  of  the  Constitution,  however,  provides  that 
Justices  of  the  peace  shall  have  Jurisdiction 
concurrent  wl7h  the  county  court  in  civil 
cases  where  the  amount  Involved  does  not 
exceed  $200,  and  that,  until  otherwise  provid- 
ed by  law,  appeals  shall  be  allowed  from 
Judgments  of  the  courts  of  Justices  of  the 
peace  to  the  county  court  in  the  manner  pro- 
vided by  the  laws  of  the  territory  governing 
appeals  from  the  courts  of  Justices  of  the 
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peace  to  the  district  court,  and  section  15  of 
the  same  article  provides  that  appeals  shall 
be  taken  from  the  judgments  of  county 
conrts  direct  to  the  Supreme  Court  In  the 
same  manner  as  appeals  are  taken  to  the 
Supreme  Court  from  Judgments  of  the  dis- 
trict court.  One  of  the  effects  of  ttiese  con- 
stitutional provisions  is  to  modify  trial  by 
Jury  in  this  class  of  cases  as  it  existed  prior 
to  statehood  by  taking  away  the  right  to 
have  sucb  cases  tried  on  appeal  in  a  coiirt 
empowered  to  instruct  upon  the  law. 

This  seems  to  me  to  be  the  only  logical 
conclusion  that  can  be  reached,  considering 
the  text  of  the  Constitution  alone,  or  in  con- 
nection with  the  laws  of  the  territory  ex- 
tended over  and  put  in  force  in  the  state  by 
the  schedtvle.  If  this  construction  was  adopt- 
ed, the  procedure  of  the  territory  of  Okla- 
homa adopted  by  the  constitutional  conven- 
tion for  the  purpose  of  vitalizing  the  Consti- 
tution, in  order  that  no  inconvenience  may 
arise  by  reason  of  the  change  in  the  govern- 
ment, would  not  be  repugnant  to  the  jury 
system  adopted  by  the  state  for  the  trial  of 
this  class  of  cases,  and  no  hitches  In  the  ad- 
ministration of  Justice  will  occnr.  It  was 
the  intention  of  the  members  of  the  constitu- 
tional convention  and  Congress,  evidenced 
by  the  provisions  of  the  enabling  act  and 
their  acceptance  by  the  convention,  that  there 
should  be  no  greater  lapse  in  the  administra- 
tion of  government  of  the  state  in  all  its 
departments  on  account  of  the  change  in  the 
form  of  government  than  was  nnavoldable, 
and  said  provisions  should  receive  a  Iil>eral 
construction  to  effectuate  that  purpose. 


<27  OU.  371) 

McCOT  T.  McOOT  et  aL 
(Supreme  Court  of  Oklahoma.     Nov.  16,  1910.) 

(Syllaliu*  hv  tk«  Court.) 

1.  Appeal  ano  BTrror  (5  564*)— PaocEnuBB— 
Serving  Case-Made. 

A  party  desiring  to  appeal  has  three  days 
by  statute  in  which  to  serve  the  case-made  aft- 
er the  Judgment  or  order  appealed  from  is  en- 
tered ;  and  unless  such  case-mnde  is  served 
within  that  time,  or  within  an  extension  of  time 
allowed  by  the  judge  or  court  within  said  time, 
the  case  will  not  be  considered  in  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  564.*] 

2.  AppBAt.  AND  Bbrob  (S  620*)—Motion8— Re- 
view or  Motions— Nkoessitt  of  Bill  op 
Exceptions— Case-Made. 

Motions  presented  in  the  trial  court,  the 
rulings  thereon,  and  exceptions  are  not  properly 
part  of  the  record,  and  can  only  be  preserved 
and  presented  for  review  on  appeal  by  incorpo- 
rating the  same  into  a  bill  of  exceptions  or  case- 
made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  235»-2366;  Dec.  Dig.  S 
520.*] 


Error  from  District  Court,  Caddo  County ; 
Frank  M.  Bailey,  Judge. 

Action  between  Elizabeth  McCoy  and 
James  McCoy  and  Lizzie  McCoy.  From  a 
judgment,  Elizabeth  McCoy  brings  error. 
Dismissed. 

Carlisle  &  Edwards,  for  plaintiff  in  error. 
Morris  &  Starkweather,  for  defendants  in 
error. 

DUNN,  C.  J.  This  case  presents  error 
from  the  district  court  of  Caddo  county. 
May  18,  1910,  'a  motion  for  a  new  trial  was 
overruled,  and  Judgment  entered,  and  plain- 
tiff in  error  given  60  days  within  which  to 
make  and  serve  a  case-made  for  appeal  to 
this  court  Plaintiff  in  error  prepared  case- 
niade;  but  did  not  secure  service  thereof  until 
July  29,  1910,  a  date  subsequent  to  the  time 
extended  by  the  trial  judge.  The  time  orig- 
inally given  was  not  enlarged,  and  a  motion 
has  been  filed  by  counsel  for  defendant,  in 
error  to  dismiss  the  petition  in  error,  for  the 
reason  that  the  case-made  was  not  served 
within  the  time  allowed  and  that  all  the  er- 
rors complained  of  in  tbe  petition  in  error 
are  those  which  could  be  presented  only  by 
exceptions  cmitained  either  in  a  transcript 
of  the  record  or  by  case-made. 

Counsel  for  plaintiff  in  error  contend  in 
response  to  this  motion  that  they  were  mis- 
led by  counsel  for  defendant  in  error,  in 
that  it  is  asserted  counsel  for  defendant  In 
error  agreed  not  to  take  advantage  of  the 
delay  of  service  of  the  case-made.  This  ques- 
tion has  frequently  been  before  this  court  and 
the  Supreme  Court  of  the  territory  of  Okla- 
homa, and  it  has  been  uniformly  held  that 
unless  tbe  case-made  is  served  within  three 
days  after  the  Judgment  or  order,  or  within 
an  extension  of  time  allowed  by  tbe  Judge 
or  court  within  said  time,  the  case  will  not 
be  considered  in  this  court  Carr  v.  Thomp- 
son et  aU  110  Pac.  607:  Ellis  v.  Carr,  108 
Paa  1101.  Nor  is  the  defense  made  to  tbe 
motion  available  to  plaintiff  in  error ;  for 
parties  cannot,  by  stipulation  even,  extend 
the  time  for  the  making  of  a  case-made  un- 
less the  same  Is  approved  by  the  court  or 
Judge  within  the  time  flxed  by  statute.  Hor- 
ner V.  Christy.  4  Okl.  553,  46  Paa  561 ;  Bettis 
V.  Carglle  et  al.,  23  Okl.  301,  100  Pac.  436. 

The  record  presented  contains  a  certificate 
by  the  clerk  of  the  district  court  certifying 
the  same  as  a  transcript  Tbe  specifications 
of  error  contained  in  the  petition  in  error 
are  that  the  court  erred  in  not  permitting 
plaintiff  in  error  to  file  an  amended  petition 
during  the  progress  of  the  trial,  and  in  over- 
ruling plaintiff's  motion  praying  an  order 
that  tbe  judgment  obtained  be  made  a  lieu 
upon  tbe  land  involved.  Neither  of  these  or- 
ders of  the  court  were  brought  into  tbe  rec- 
ord by  a  bill  of  exceptions,  and  hence  are 
not  a  part  thereof.  Tbe  Supreme  Court  of 
the  territory  of  Oklahoma,  citing  numerous 
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authorities.  In  the  case  of  Menton  t.  Shnttee 
et  al.,  11  OkL  381,  67  Pac.  478.  held  that 
"motions  presented  In  the  trial  court,  the 
rulings  thereon,  and  exceptions  are  not  prop- 
erly part  of  the  record,  and  can  only  be  pre- 
served and  presented  for  review  on  appeal 
by  Incorporating  the  same  into  a  bill  of  ex- 
ceptions or  case-made." 

It  therefore  follows  that  the  motion  of 
counsel  for  defendant  in  error  to  dismiss  the 
petition  in  error  must  be  sustained. 

TURNER,  WILLIAMS,  HAYES,  and 
KANE,  JJ.,  concur. 


(27   Okl.   459) 

SCHOOL  DIST.  NO.  89,  STEPHENS 
COUNTY,  V.  COX. 

(Supreme  Court  of  Olclahoma.    NOt.  16,  1910.) 

(Sjfllabns  by  the  Court.) 

Appbai.  and  Ebbob  (§  504*)— Pboceedings  fob 
Tbanskeb  of  Cause— Time  fob  Taking. 
A  party  desiring  to  appeal  has  three  days 
by  statute  in  which  to  serve  the  case-made  aft- 
er the  judgment  or  order  appealed  from  is  en- 
tered ;  and  unless  sjich  case-made  is  served 
within  that  time,  or  within  an  extension  of 
time  allowed  by  the  judge  or  court  within  said 
time,  the  case  will  not  be  considered  in  tills 
court. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  }  564.*] 

Error  from  Stephens  County  Court;  W.  H. 
Admire,  Judge. 

Action  between  School  District  No.  89, 
Stephens  County,  Okl.,  and  J.  D.  Cox.  From 
the  Judgment,  the  School  District  brings  er- 
ror.   Dismissed. 

Amil  H.  Japp,  for  plaintiff  in  error.  H. 
W.  Sitton,  for  defendant  in  error. 

DUNN,  C.  J.  This  case  presents  error 
from  the  county  court  of  Steptiens  county. 
August  20,  1909,  there  was  made  and  enter- 
ed an  order  denying  motion  of  plaintiff  in 
error  for  new  trial,  and  an  order  made,  which 
was  subsequently  extended,  providing  for 
making  and  serving  a  case-made  within  45 
days.  The  case-made  was  not  served  until 
October  11,  1909,  which  was  a  time  subse- 
quent to  the  expiration  of  the  time  allowed. 
Counsel  for  defendant  in  error  have  filed  a 
motion  to  dismiss  the  petition  in  error  for 
this  reason,  which  under  the  uniform  hold- 
ings of  this  court  must  be  sustained.  See 
cases  of  Carr  v.  Thompson,  110  Pac.  667,  and 
Ellis  V.  Carr,  108  Pac.  1101,  and  authorities 
therein  cited,  and  case  of  McCoy  v.  McCoy 
et  aL  (delivered  at  this  term  of  court,  but 
not  yet  officially  reported)  112  Pac.  1040. 

The  cause  is  accordingly  dismissed. 

WILLIAMS,  KANE,  HAYES,  and  TUR- 
NER, JJ.,  concur. 


09    Idaho,    107) 
ROWLEY  V.  STACK-GIBBS  LUMBER  CO. 
(Supreme  Court  of  Idaho.     Dec.  28,  1910.) 

(Syllalui  hy  the  Court.) 

1.  cobpobations    (i    426*)  —  contbaot    bt 
Agent — Ratification  . 

Where  a  contract  for  the  purchase  of  saw- 
logs  was  made  with  the  bookkeeper  of  a  cor- 
poration and  the  corporation  had  the  logs  scaJed 
or  measured,  and  received  them,  the  corporation 
thereby  ratified  the  contract  made  by  its  book- 
keeper and  is  liable  to  the  seller  for  the  con- 
tract price  of  the  logs. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §S  1702-1716;    Dec.  Dig.  §426.*] 

2.  COEPOBATIONS     (J    426*)  —   Contbact    bv 

Agent— Ratification. 

A  corporation,  like  a  natural  person,  may 
ratify  any  act  which  it  can  perform. 

[Ed.  Note.— For  other  cses,  see  Corporations, 
Cent  Dig.  IS  170^-1716;   Dec  Dig.  §426.*] 
8.  Appeai,   and   Ebbob   (|  1170*)— Review— 

Ebbobs     Not     Affectino      Substantiai. 

Right. 

Under  the  provisions  of  section  4231,  Rev. 
Codes,  where  technical  errors  or  defects  in  the 
proceedings  of  trial  occur  which  do  not  affect 
the  substantial  rights  of  the  parties,  the  judg- 
ment must  not  be  reversed  by  reason  of  such 
errors  or  defects. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4540-4545:  Dec.  Dig.  S 
1170.*] 

4.  Review  on  Affeai.. 

Held,  that  no  sul>8ta*ntial  rights  of  the 
appellant  have  been  affected  by  the  technical 
errors  that  appear  in  the  record. 

5.  Contbact   bt  Agent— Ratification. 

Held,  that  the  corporation  having  ratified 
the  contract  and  received  the  benefits  of  it,  it 
must  perform  its  port  t,bereof. 

6.  Instbuctions  Suffic'ient. 

The  instructions  contain  a  clear  and  con- 
cise statement  of  the  law  of  the  case  and  taJten 
as  a  whole  are  sufficient 

Appeal  from  District  Court,  Kootenai  Coun- 
ty; Robert  N.  Dunn,  Judge. 

Action  by  E.  A.  Rowley  against  the  Stack- 
Oibbs  Lumber  Company.  From  a  Judgment 
for  plaintiff  and  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

McBee  ft  La  Velne  and  R.  H.  Voorhees,  for 
appellant    Eider  &  Elder,  for  respondent 

SULLIVAN,  C.  J.  This  action  was  brought 
to  recover  the  sum  of  $679.20  and  Interest 
thereon  for  logs  alleged  to  have  been  sold 
and  delivered  to  the  appellant  corporation. 
It  is  alleged  that  the  logs  were  sold  in  the 
month  of  November,  1907,  and  were  deliv- 
ered during  the  months  of  March,  April,  and 
May,  190S;  that  there  were  60,968  feet  of 
logs  delivered,  for  which  the  appellant  agreed 
to  pay  $9.50  per  thousand.  The  defendant 
by  answer  denied  the  purchase  and  the  re- 
ceipt of  the  logs  and  denied  any  indebtedness 
in  any  amount  During  the  trial  it  was  ad- 
mitted that  the  logs  in  question  were  deliv- 
ered to  the  defendant  corporation  and  were 
received  by  It,  but  they  seek  to  avoid  pay- 
ment on  the  ground  that  the  plaintiff  had  no 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec  Dig.  Ik  Am.  Dig.  Key  No.  Series  A  Rsp'r  Indexes 


112  p.-ee 


Digitized  by 


v^oogle 


1042 


112  PACIFIC  BEPOBTBR 


(Idaho 


tlOe  to  the  logs,  and  for  the  further  reason 
that  the  agent  dealing  with  the  plaintiff  had 
no  right  or  authority  to  purchase  said  logs. 
The  case  was  tried  with  a  Jury,  and  verdict 
and  Judgment  found  and  entered  for  the 
amount  above  stated.  A  new  trial  was  de- 
nied, and  this  appeal  is  from  the  judgment 
and  said  order.  Thirty-nine  errors  are  as- 
signed, most  of  which  are  in  regard  to  the 
rejection  and  admission  of  testimony. 

It  appears  from  the  record  that  the  con- 
tract for  the  sale  of  the  logs  was  made  with 
one  Cleland,  the  bookkeeper  of  the  appellant 
company,  and  it  is  contended  that  he  was 
not  authorized  to  enter  into  such  contract; 
but  it  appears  from  the  evidence  that  after 
the  contract  was  entered  into,  the  corporation 
sent  a  man  to  scale  or  measure  the  logs  and 
received  them,  and  under  a  well-established 
rule  when  a  corporation  accepts  or  ratifies 
a  contract  made  by  an  unrutborized  person, 
It  becomes  the  contract  of  the  corporation. 
The  evidence  clearly  shows  that  by  having 
the  logs  measnred  and  receiving  them  under 
the  contract  made  by  Its  bookkeeper,  it  rati- 
fied the  transaction.  It  appears  that  the 
appellant,  after  learning  of  the  transaction 
through  its  bookkeeper,  Mr.  Cleland,  sent  its 
scaler  Into  the  timber  and  scaled  the  logs 
so  purchased,  and  fit  numerous  times  after- 
ward, through  its  secretary,  promised  to  pay 
for  said  logs,  and  through  its  president 
agreed  to  settle  with  the  respondent  for  the 
logs  on  such  terms  as  the  attorneys  acting 
for  the  corporation  and  respondent  should 
agree  upon.  A  corporation,  like  a  natur-nl 
person,  may  ratify  any  act  which  it  can  per- 
form. Oregon  By.  Co.  v.  Ore.  By.  &'Nav. 
Co.  (C.  C.)  28  Fed.  503. 

It  Is  contended,  however,  that  the  corpora- 
tion was  not  advised  of  all  of  the  facts  in 
regard  to  the  transaction  and  could  not  rati- 
fy It  for  that  reason.  There  Is  nothing  in 
that  contention. 

It  Is  contended  that  the  appellant  pur- 
chased the  same  logs  from  the  son  of  the 
respondent  and  advanced  him  $W  on  the 
logs.  The  son  appeared  and  testified  for  the 
father  to  the  effect  that  be  bad  sold  the 
logs  to  his  father,  and  the  appellant  admits 
that  It  agreed  to  pay  the  son  the  same  price 
for  the  logs  that  Is  here  sued  for. 

We  are  fully  satisfied  that  the  Jury  arrived 
at  a  correct  verdict  in  this  case,  although 
we  concede  tbere  were  some  technical  errors 
made  by  the  court  in  the  trial  of  the  case. 
We  are  admonished  by  the  provisions  of  sec- 
tion 4231,  Bev.  Codes,  that  the  court  mast 
in  every  stage  of  an  action  disregard  any 
error  or  defect  in  the  pleadings  or  proceed- 
ings which  does  not  affect  the  substantial 
rights  of  the  parties,  and  no  Judgment  shall 
be  reversed  or  affected  by  reason  of  such 
error  or  defect  No  substantial  rights  of  the 
appellant  have  been  affected  by  the  tech- 
nical errors  that  we  find  in  the  record.    The 


corporation  having  received  the  benefits  of 
the  contract.  It  must  perform  Its  part  thereof. 

The  giving  of  certain  instructions  is  as- 
signed as  error.  We  think  the  instructions 
as  a  whole  fairly  covered  the  case  and  were 
a  clear  and  concise  statement  of  the  law  of 
the  case.  The  record  shows  that  in  the  trial. 
Justice  has  been  done  between  the  parties. 

The  judgment  will  therefore  be  aflirmed, 
and  costs  are  awarded  to  the  respondent. 

AILSHIE,  J.,  concurs. 

ca   Idaho,    29) 
STBHETEB   ▼.    MacI/ANB. 
(Supreme  Court  of  Idaho.     Jan.  27,  1911.) 

(Syllabut  by  the  Court.) 

1.  JuDGBs  (i  2*)  — Appointment— CoKsxiTU- 

TIONALITT  of  STATUTE. 

The  power  of  the  Legislature  to  provide 
for  more  than  one  district  judge  in  a  Judicial 
district  is  not  limitpd  by  the  Constitution  of 
this  state,  section  11,  art.  6. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  H  2,  3 ;   Dec.  Dig.  |  2.»] 

2.  Judges   (S    2*)— Appointment— Con sTrnr- 
TioNALiTT  OP  Statute. 

Under  the  provisions  of  said  section  11, 
art.  5  of  the  Constitution,  it  is  within  the  pow- 
er of  the  Legislature  to  provide  for  the  appoint- 
ment or  the  election  of  more  than  one  district 
judge  for  a  judicial  district  when  the  business 
of  such   district  requires. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  §§2,  3;   Dec.  Dig.  f  2.»] 

Prohibition  by  H.  L.  Streeter,  receiver  of 
the  Victory  Mining  Company,  against  John 
P.  MacLa'ne.    Writ  quashed. 

Richards  &  Haga,  for  plahitlff.  D.  C.  Mc- 
Dougall,  B.  H.  Johnson,  A.  A.  Fraser,  and 
Cavanab  ft  Blake,  for  defendant 

STEWABT,  C.  J.  An  act  at  the  Legisla- 
ture known  as  House  Bill  No.  47  was  tmssed 
by  the  Legislature,  and  approved  by  the  Gov- 
ernor, January  19,  1911,  authorizing  the  Gov- 
ernor to  appoint  an  additional  Judge  In  the 
third  Judicial  district  of  this  state.  Under 
the  provisions  of  this  act  the  Governor  ap- 
pointed John  F.  MacLane  as  such  judge,  who 
has  qualified  and  entered  upon  the  duties  of 
said  office.  This  proceeding  is  brought  for 
the  purpose  of  testing  the  constitutionality  of 
the  act  authorizing  the  appointment  of  such 
additional  Judge. 

The  determination  of  this  question  depends 
upon  the  construction  to  be  given  to  section 
11,  art  5,  of  the  Constitution.  This  section 
reads  as  follows:  "The  state  shall  be  divided 
into  five  judicial  districts,  for  each  of  which 
a  judge  shall  be  chosen  by  the  qualified 
electors  thereof,  whose  term  of  office  shall 
be  four  years.  And  tbere  shall  be  held  a 
district  court  in  each  county,  at  least  twice 
in  each  year  to  continue  for  such  time  In 
each  county  as  may  be  prescribed  by  law; 
but  the  Legislature  may  reduce  or  Increase 
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the  nmnber  of  districts,  district  jndges,  and 
district  attorneys." 

Under  this  provision  of  the  Constitution 
the  question  arises  whether  the  Legislature 
has  the  power  to  provide  for  more  than  one 
Judge  In  each  Judicial  district  It  will  be 
conceded  at  the  inception  of  this  investiga- 
tion that  the  Constitution  of  this  state  is  a 
limitation  upon  the  powers  of  the  Legislature 
with  reference  to  all  matters  embraced  with- 
in Its  provisions,  and  that  the  Legislature 
cannot  go  beyond  the  limitations  fixed  by  the 
Constitution.  If,  however,  there  is  no  limi- 
tation upon  the  power  of  the  Legislature 
with  reference  to  the  Increasing  or  reducing 
of  Judicial  districts  and  the  number  of 
Judges,  then  It  is  entirely  within  the  legis- 
lative power  to  act  as  In  Its  Judgment  the 
exigency  requires,  and  the  act  under  consid- 
eration should  be  upheld. 

When  the  Constitution  was  framed  the 
makers  provided  for  five  Judicial  districts, 
for  each  of  which  a  Judge  should  be  chosen 
by  the  qualified  electors  thereof,  which  no 
doubt  was  Intended  to  meet  the  requirements 
and  conditions  existing  at  that  time  with 
reference  to  the  district  courts.  In  anticipa- 
tion of  the  growth  of  the  state  and  the  prob- 
able increase  In  the  business  to  come  before 
the  courts,  the  framers  of  the  Constitution 
placed  in  this  same  section  a  specific  provi- 
sion, which  in  terms  amounts  to  an  express 
grant  of  power  to  the  Legislature,  to  "In- 
n'ease  or  reduce  the  number  of  districts  and 
district  Judges." 

The  Constitution  of  the  state  was  framed 
for  years  to  come,  and  the  framers  puri>ose- 
ly  omitted  to  place  any  limitation  upon  the 
Legislature  in  creating  Judicial  districts,  or 
in  providing  for  the  number  of  Judges  to  pre- 
side in  the  several  districts,  and  the  Legis- 
lature was  made  the  sole  Judge  of  the  necessi- 
ties for  the  administration  of  Justice,  which 
might  be  Changed,  decreased,  or  Increased  by 
the  increase  of  the  population  and  the  in- 
crease of  litigation.  If  this  provision  in  the 
Constitntion  should  be  held  a  limitation  up- 
on the  power  of  the  Legislature,  any  Judicial 
district  might  be  without  Judicial  officers  suf- 
ficient to  administer  its  affairs,  and  the  due 
administration  of  Justice  would  be  greatly 
delayed.  But  we  are  satisfied  that  at  the 
time  this  section  of  the  Constitution  was 
written,  the  framers  had  in  mind  the  pos- 
sibilities of  the  future,  and  after  making 
such  provisions  for  Judicial  districts  and 
Jndges  as  appeared  to  be  necessary,  in  antici- 
pation of  the  future  growth  of  the  state, 
placed  entirely  in  the  hands  of  the  Legislai- 
ture  the  power  to  increase  and  diminish  Judi- 
cial districts  and  provide  Jndges  therefor,  to 
meet  all  the  requirements  and  necessities 
that  would  arise  because  of  such  growth  and 
Increase;  and  that  the  framers  of  the  Con- 
stitution placed  no  restriction-  niwn  the  Leg- 
islature, and  expressly  authorized  the  Legis- 
lature to  reduce  or  increase  the  number  of 
districts  and  district  Judges;  that  it  was  not 


intended  that  the  words,  "the  state  shall  be 
divided  into  five  Judicial  districts,  for  each 
of  which  a  Judge  shall  be  chosen,"  should  be 
a  limitation  upon  the  power  of  the  Legisla- 
ture as  to  increasing  the  number  of  Judges  In 
each  Judicial  district  as  the  necessities  re- 
quired in  the  future;-  but  rather  a  limitation 
as  to  the  number  of  Judges  at  the  time  of 
the  adoption  of  the  Constitution. 

Questions  of  a  similar  character  have 
arisen  in  different  states  under  constitution- 
al provisions  similar  to  those  under  consid- 
eration In  this  case.  In  the  case  of  State 
ex  rel.  Klngsworthy  v.  Martin,  60  Ark.  343, 
30  S.  W.  421,  28  L.  R,  A.  153,  the  Supreme 
Court  of  the  state  of  Arkansas  delivered  a 
very  exhaustive  discussion  of  many  of  the 
questions  Involved  in  this  case,  tnd  held: 
"The  po*er  of  the  Legislature  to  provide  for 
more  than  one  Judge  in  a  Judicial  distrfct  is 
not  limited  by  the  provision  of  the  Constitu- 
tion (article  7,  §  13):  For  each  circuit  a 
Judge  shall  be  elected."  This  court,  however. 
Is  not  confined  to  the  construction  placed 
upon  the  Constitution  of  the  state  of  Arkan- 
sas in  the  above-cited  case,  for  the  reason 
that  the  Constitution  of  this  state  expressly 
authorizes  the  "Legislature  to  reduce  or  in- 
crease the  number  of  districts  and  district 
Judges,"  which  language  is  not  found  In  the 
Constitution  of  Arkansas.  In  the  case  of 
State  of  Nevada  v.  Klnkead,  14  Nev.  117, 
the  Supreme  Court  of  Nevada  had  under 
consideration  a  constitutional  provision  very 
similar  to  that  of  this  state,  and  in  that 
case  the  court  says:  "In  the  first  place, 
there  can  be  no  doubt  as  to  the  fact  that  it 
was  the  Intention  of  the  framers  of  the  Con- 
stitution to  empower  the  Legislature  to  re- 
duce the  number  of  Judges  in  the  First  dis- 
trict. This  .Is  sufficiently  proved  by  the  de- 
bates in  the  constitutional  convention  (650, 
651,  713,  passim).  If  further  proof  were 
necessary,  it  Is  afforded  by  the  circumstances 
in  view  of  which  the  convention  acted.  The 
condition  of  the  country  at  that  time  was 
such  as  to  forbid  any  other  than  a  provision- 
al arrangement  as  to  the  number  of  Judges 
to  be  assigned  to  the  respective  districts. 
•  •  •  In  view  of  these  facts  there  Is  no 
reason  for  taking  the  following  language  in 
any  other  than  a  literal  sense.  'The  Legis- 
lature may,  however,  provide  by  law  for  an 
alteration  in  the  boundaries  or  divisions  of 
the  districts  herein  prescribed  and  also  for 
Increasing  or  diminishing  the  Judicial  dis- 
tricts and  Judges  therein.'  This  means  the 
Legislature  may  increase  or  diminish  the 
number  of  Judges  in  the  respective  districts, 
and  not,  as  petitioner  contends,  that  the 
number  of  Judges  in  the  state  may  be  Inci- 
dentally increased  or  diminished  by  Increas- 
ing or  diminishing  the  number  of  districts." 

In  the  case  of  State  v.  Stevenson,  18  Neb. 
417,  25  N.  W.  386,  the  Supreme  Court  of 
Nebraska  construed  a  similar  constitutional 
provision  and  held:  "But  the  language  of 
the  section  empowers  the  Legislature  to  di- 
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rectly  Increase  the  number  of  Judges  of  the 
district  Court,'  and  surely  when  a  power  Is 
granted  to  do  a  thing  directly,  we  need  not 
Justify  the  doing  of  it  under  another  indirect 
and  constructive  grant  of  power.  There  be- 
ing then  one  Judge  provided  for  each  of  the 
six  district  courts,  the .  Legislature  may,  in 
or  after  1880,  Increase  this  number.  May 
they  increase  it  in  one  district,  or  in  any  or 
all  of  them?  Obviously,  not  only  from  the 
language  used,  but  from  the  very  nature  of 
the  subject-matter,  in  any  or  all  the  dis- 
tricts." 

So  we  think  that  it  clearly  appears  that 
the  framers  of  the  Constitution  in  the  first 
Instance  provided  a  provisional  system  of 
district  courts  and  a  Judge  to  preside  in  each 
district,  and  expressly  granted  to  the  Legis- 
lature the  power  to  cliange  and  alter  the 
boundaries  of  such  districts  and  the  number 
of  district  Judges,  not  only  in  accordance 
with  the  number  of  districts,  but  also  the 
number  of  district  Judges  in  each  district,  so 
that  the  business  of  each  district  would  be 
properly  administered. 

For  these  reasons  we  think  the  statute 
now  under  consideration  was  clearly  within 
the  power  of  the  Legislature  to  enact,  and 
authorized  the  appointment  of  an  additional 
district  Judge  in  and  for  the  Third  Judicial 
district 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


(19  Idaho,  101) 

PE»ns'RTLVANIA-COEUR   D'ALENB  MIN- 
ING CO.   V.  GALLAGHER  et  al. 
(Supreme  Court  of  Idaho.     Dec.  28,  1910.) 

(Syllabui  by  the  Court.) 

1.  Rkvibw  on  Affeai.. 

Held,  that  tbe  court  did  not  err  In  the 
admission   or  rejection  of  certain   evidence. 

2.  COBPOBATIONS  (I  657*)— FOBEIOH  COSPOBA.- 

TI0N8— Statutory  Pbovisions. 

Under  the  provisions  of  section  2658,  Rev. 
St.  1887,  as  amended  by  Laws  1906  iSess. 
Laws,  p.  49),  which  section  is  2792,  Rev.  Codes, 
requiring  foreign  corporations  to  file  their 
articles  of  incorporation  and  desicmate  an  agent 
upon  wbom  process  may  be  served,  where  a  for- 
eign corporation  received  conveyances  to  cer- 
talo  mining  claims  dated  April  21,  1906,  and 
filed  its  articles  of  incorporation  with  tbe  coun- 
ty recorder  of  the  county  in  which  such  real 
estate  is  situated,  and  also  with  tbe  Secretary 
of  State  on  said  date,  and  on  June  10,  1900. 
filed  its  designation  of  n  statutory  agent  in  said 
county  and  filed  said  deeds  for  record,  and  on 
tbe  18th  of  said  month  filed  a  copy  of  snch 
designation  of  agent  with  tbe  Secretary  of 
State,  held,  a  sufficient  compliance  with  the 
provisions  of  said  section  and  that  said  convey- 
ances are  not  void  under  the  provisions  there' 
of. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  2552 ;    Dec.  Dig.  $  657.*I 

8.  PtBAniNO    (i   236*)— Amxndment— DiscBE- 

TION   of  COUBT. 

Under  the  provisions  of  section  4225  ct 
seq..  Rev.  Codes,  a  trial  court  has  large  dis- 
cretion in  permitting  amendments  to  pleadings 


and  may  permit  such  amendments  at  any  stage 
of  the  proceedings  almost  as  of  course,  to  maze 
the  pleadings  correspond   with   tbe  proof. 

[Ed."  Note.— For  other  cases,  see  Pleading^ 
Cent  Dig.  {  001 ;  Dec.  Dig.  {  230.*] 

4.  SUTinCIENOT    OF    BVIDENCK. 

Held,    that    tbe    evidence    is   sufficient    to 
sustain  the  finding  of  facts. 

Appeal  from  District  Court,  Shoshone 
County;    W.  W.  Woods,  Judge. 

Action  by  the  PennsylTania-Coenr  D'Alene 
Mining  Company  against  WiUlain  Gallagber 
and  others.  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defend- 
ants appeal.    Affirmed. 

A.  G.  Kerns  and  James  D.  Gyde^  for  ap- 
pellants. Gray  ft  Knight  and  John  H. 
Wourms,  for  respondent 

SULLIVAN,  O.  J.  This  to  an  action  by 
the  respondent,  a  corporation  organized  and 
existing  under  the  laws  of  the  sute  of  Maine, 
to  quiet  title  to  certain  mining  claims  and  to 
have  it  established  by  a  decree  of  the  court 
that  the  defendants  hold  said  claims  in  trust 
for  the  respondent  The  appellant  claims 
ownership  to  said  property  by  virtue  of  cer- 
tain deeds  conveying  said  claims  to  it  in  the 
month  of  April,  1906.  Said  mining  claims 
are  called  Golden  Eagle  No.  1,  Golden  Eagle 
No.  2,  Columbus,  Good  Hope,  Murray,  Wam- 
pum, Dinero,  Plumbum,  Argentum,  Good 
Luck,  Gallagher,  and  Col.  Bradford.  It  Is 
alleged  in  the  complaint  that  said  mining 
datms  were  wrongfully  and  fraudulently 
relocated  by  the  appellants  Dunlap  and  Smith 
on  tbe  1st  day  of  January,  1909,  under  the 
following  names:  Reliance,  Reliance  No.  1, 
Reliance  No.  2,  Reliance  No.  3,  Reliance  No. 
4,  Reliance  Na  5,  Reliance  Na  6,  Reliance 
No.  7,  Reliance  No.  8,  Reliance  No.  9,  and 
Reliance  No.  11 ;  and  it  is  alleged  that  said 
claims  were  so  located  in  furtherance  of  s 
conspiracy  entered  into  between  the  appel- 
lants to  defraud  plaintiff  out  of  said  claims. 

Certain  demurrers  were  filed  to  the  com- 
plaint and  to  tbe  amended  complaint,  on  the 
ground  generally  that  the  pialnuif  had  no 
capacity  to  sue  and  had  foiled  to  designate 
an  agent  upon  whom  process  could  be  serv- 
ed, and  that  the  amended  complaint  does 
not  state  facta  sufficient  to  constitute  a  cause 
of  action.  All  of  the  demurrers  were  over- 
ruled. Separate  answers  were  filed  by  the 
various  defendants,  all  practically  In  tbe 
same  form,  which  admitted  that  the  defend- 
ants Dunlap  and  Smith  relocated  said  claims 
but  denied  that  it  was  through  any  conspir- 
acy entered  into  by  the  defendants  to  de- 
fraud plaintiff  of  its  property.  It  was  alleg- 
ed in  the  amended  complaint  that  tbe  ground 
In  controversy  was  subject  to  relocation  at 
tbe  time  said  relocations  were  made,  and  al- 
leged in  substance  that  said  relocations  were 
la  trust  for  the  plaintiff  by  reason  of  an  nn- 
lawful  conspiracy,  whereby  It  is  alleged  that 
the  two  appellants  Gallagher  failed  purpose- 
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ly  to  do  the  annual  labor  for  1908.  The  an- 
swers admitted  that  the  annual  labor  was 
not  done  for  1006,  also  alleged  that  the  an- 
nual labor  was  not  done  for  1907,  but  de- 
nied that  the  failure  of  the  Gallaghers  to  do 
such  annnal  labor  was  by  reason  of  any 
conspiracy.  The  contention  of  the  defend- 
ants is  that  the  annual  labor  was  not  per- 
formed for  the  years  1907  and  1008,  and  that 
sueh  failure  was  not  due  to  any  failure  of 
duty  on  the  part  of  the  appellants  or  any  of 
them,  and  that  said  mining  ground  was  sub- 
ject to  relocation  by  any  person  having  the 
statutory  qualifleations.  It  appeared  from 
the  evidence  on  the  part  of  the  appellants 
that  the  claims  were  not  legally  relocated  by 
Dnnlap  and  Smith,  that  they  put  up  notices, 
staked  the  claims,  and  pretended  to  locate 
them  In  the  month  of  December,  1908,  but 
afterwards,  on  the  2d  day  of  January,1909, 
went  on  the  ground,  re-marked  the  stakes, 
dated  the  notices  January  1,  1909,  and  filed 
the  notice  for  record  without  doing  anything 
further  or  any  other  work,  and  on  that  show- 
ing at  the  close  of  the  trial  the  respondent 
offered  an  amendment  conforming  to  such 
testimony,  which  amendment  was  allowed  by 
the  court.  The  court  made  Its  thiding  of 
facts,  conclusions  of  law,  and  entered  judg- 
ment in  favor  of  the  re^ondent,  and  this  ap- 
peal is  from  the  Judgment  and  from  the  or- 
der denying  a  new  trial. 

Counsel  for  appellants  assign  60  errors, 
going  to  the  admission  and  rejection  of  cer- 
tain evidence  and  to  denying  motions  to 
strike  out  certain  evidence  and  to  the  action 
of  the  court  in  other  matters,  and  that  cer- 
tain findings  of  fact  were  not  supported  by 
the  evidence  and  that  the  court  erred  in  en- 
tering the  judgment  «uid  decree. 

As  to  the  alleged  errors  in  regard  to  the 
admission  and  rejection  of  testimony,  the 
court  has  carefully  exsimined  the  errors  as- 
signed and  finds  no  prejudicial  error  in  the 
ruling  of  the  court  In  that  regard. 

It  is  nest  contended  that  the  plaintiff  is  a 
foreign  corporation  and  that  the  deeds  con- 
v^rlng  said  mining  claims  to  said  corpora- 
tion were  absolutely  void  under  the  provi- 
sions of  section  2792,  Kev.  Codes,  which  sec- 
tion was  2653,  Rev.  St  1887,  and  was  amend- 
ed by  an  act  of  the  Legislature  in  1903.  See 
Sess.  Laws  1903,  p.  49.  It  appears  that  the 
respondent  corporation  was  organized  under 
the  laws  of  Maine  on  January  27,  1906 ;  that 
the  deeds  conveying  said  mining  claims  to 
said  corporation  are  dated  April  21,  1906; 
that  said  articles  of  Incorporation  were  filed 
in  the  office  of  the  county  recorder  of  Sho- 
shone county  on  April  iJl,  1906,  arid  on  .the 
same  date  with  the  Secretary  of  State.  On 
June  16,  1906,  the  respondent  filed  with  the 
clerk  of  the  district  court  of  said  Shoshone 
county  a  copy  of  designation  of  agent  and 
oh  the  same  day  filed  said  de^  for  record, 
lind  two  days  later  filed  a  copy  of  its  desig- 
nation of  agent  with  the  Secretary  of  State. 
It  thus  appears  that  the  deeds  bore  date  of 


April  21st  and  were  not  filed  for  record  until 
June  16,  1906,  the  date  of  filing  its  designa- 
tion of  agent.  Said  section  2792  provides, 
among  other  things,  that  every  foreign  cor- 
poration, l>efore  doing  bushaess  in  this  state, 
shall  file  with  the  county  recorder  of  the 
county  in  this  state,  in  which  is  designated 
its  principal  place  of  business,  a  copy  of  the 
articles  of  incorporation  of  said  corpora- 
tion and  with  the*  Secretary  of  State,  and 
must  also,  within  three  months  from  the  time 
of  commencement  to  do  business  in  this  state, 
designate  some  person  in  the  county  In  which 
the  principal  place  of  business  is  conducted 
upon  wbom  process  may  be  served,  and  with- 
in that  time  must  file  such  designation  in  the 
office  of  the  Secretary  of  State  and  the  of- 
fice of  the  clerk  of  the  district  court  of 
such  county.  It  is  also  provided  as  follows: 
"No  contract  or  agreement  made  in  the  name 
of,  or  for  the  use  or  benefit  of,  such  corpora- 
tion prior  to  the  making  of  such  filings  as 
first  herein  provided,  can  be  sued  upon  or 
enforced  in  any  court  of  this  state  by  such 
corporation.  Such  corporation  cannot  take 
or  bold  title  to  any  realty  within  this  state 
prior  to  making  soch  filings,  apd  any  pre- 
tended deed  or  conveyance  of  real  estate  to 
such  corporation  prior  to  such  filings  shall 
be  absolutely  null  and  void." 

This  court  has  had  under  consideration  the 
question  of  the  right  of  foreign  corporations 
to  do  business  in  this  state  and  several  fea- 
tures have  been  determined  in  the  following 
cases:  Kjitz  v.  Herrick,  12  Idaho,  80,  86  Pac. 
873 :  War  Eagle  Consolidated  Mining  Co.  v. 
Dickey,  14  Idaho,  534,  94  Fac.  1034;  Tarr 
V.  Western  Loan  &  Savings  Co.,  15  Idaho, 
741,  90  Pac.  1049;  Foore  v.  Simon  Piano 
Co.,  108  Pac.  1038;  Kdatlng  v.  KeaUng  Min. 
Co.,  112  Pac  206.  We  think  the  rules  laid 
down  in  those  cases  effectually  dispose  of 
the  contention  on  the  point  under  considera- 
tion against  appellants,  and  under  the  facts 
of  this  case  appellants  cannot  profit  in  this 
action,  on  the  ground  that  said  deed  was 
executed  on  April  21,  1906,  and  that  the  des- 
ignation of  agent  and  the  deeds  were  filed  on 
the  same  date  with  the  clerk  of  the  district 
court  of  Shoshone  county,  ex  officio  record- 
er, and  said  designation  of  agent  was  filed 
within  the  three  months  provided  for  by  said 
section. 

The  assignment  of  error  involving  the  ac- 
tion of  the  court  in  permitting  the  amend- 
ment of  the  complaint  at  the  close  of  the  evi- 
dence is  not  well  taken.  Under  the  provi- 
sions of  our  statute,  Rev.  Codes,  ii.4225  to 
4229,  inclusive,  amendments  should  be  lib- 
erally allowed.  Under  Statutes  similar  to 
our  own,  the  Supreme  Court  of  Washington, 
in  Miner  v.  Paulson,  110  Pac.  994,  said:  "A 
party  may  amend  at  any  stdge  of  the  pro- 
ceedings almost  as  of  course,  to  make  his 
pleadings  correspond  with  his  proof."  Said 
amendment  did  not  result  in  an  abandonment 
of  the  original  theory  of  the  respondent  «8 
to  the  tact  that  a  conspiracy  existed.  ,  XA* 
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amendment  simply  set  fortli  the  actual  facts 
with  reference  to  the  location  of  said  min- 
ing claim,  in  order  that  the  decree  might 
properly  follow  the  evidence.  It  simply  made 
the  pleading  conform  to  the  proof  introduced 
by  appellants  themselves  and  they  certainly 
were  not  taken  by  surprise  in  regard  thereto. 

The  court  in  its  findings  of  fact  found  all 
of  the  material  issues  in  favor  of  the  re- 
spondent, and  the  evidence  is  amply  sufficient 
to  sustain  them. 

Upon  a  careful  examination  of  the  record, 
we  conclude  that  It  contains  no  reversible 
error  and  the  Judgment  must  therefore  be 
affirmed,  and  it  is  so  ordered,  with  costs  of 
this  appeal  in  favor  of  the  respondent. 

AILSHIE,  J,  concurs. 


(13   Idaho,    208) 

VADNET  Y.  STATE  BOARD  OF  MEDICAL 

EXAMINERS. 

(Supreme  Court  of  Idaho.    Jan.  23, 1911.) 

fSvllaiut  iy  the  Court.) 

1.  .Phtsicia^s  and  Suboeons  (I  5*)— Right 
TO  License  —  Quaufications  —  Statutoby 
Provisions. 

Under  the  proTlsions  of  section  1298,  Rev. 
St.  1887,  no  person  was  permitted  to  practice 
medicine  or  surgery  in  this  territory  (now  state) 
wbo  had  not  received  a  medical  education  and 
a  diploma  from  some  regularly  chartered  med- 
ical school  having  a  bona  fide  existence  at  the 
time  the  diploma  was  granted,  and  when  it 
appears  from  the  complaint  that  the  applicant 
for  a  license  to  practice  medicine  and  surgery 
in  the  state  was  engaged  in  the  practice  of  his 

?rofes3ion  under  the  provisions  of  the  Laws  of 
887,  and  had  complied  with  all  of  the  pro- 
visions of  section  5  of  the  act  of  1899  (Sess. 
Laws.  p.  346).  it  was  the  duty  of  the  State 
Board  of  Medical  Examiners  to  issue  to  him 
a  license  to  practice  medicine  and  surgery  in 
this  state. . 

[Ed.   Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  |  5;   Dec.  Dig.  §  5.*] 

2.  Certiorari  (S  22*}— Right  to  Remedt. 

Under  the  provisions  of  section  9  of  the 
medical  law  of  1899  (Sess.  Laws  1899,  p.  348). 
there  is  no  provision  for  an  appeal  from  an 
order  of  the  State  Board  of  Medical  Examin- 
ers refusing  to  grant  a  license  to  aa  applicant; 
but  said  section  contains  a  provision  whereby 
the  proper  court  may  review  by  certiorari  cer- 
tain  proceedings  of  said  board. 

[Ed.   Note.— For   other  cases,  see  Certiorari, 
Cent.  Dig.  i  35;    Dec.  Dig.  S  22.*] 

3.  Mandamus  (S  4*)— Right  to  Remedt— Ex- 
istence OF  Adequate  Remedy  by  Appeai.. 

Held,  under  the  provisions  of  said  act,  that 
a  plaintiff  has  no  plain,  speedy,  and  adequate 
remedy  at  law  by  appeal. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  {§  9-34 ;   Dec.  Dig.  {  4.*] 

4.  Physicians  and  Surgeons  (§  5*)— Right 
TO  License  —  Qualifications  —  Statutory 
Pbovisionb. 

A  diploma  from  a  regularly  chartered 
medical  school,  which  had  a  bona  fide  existence 
at  the  time  the  diploma  was  granted,  and  a 
compliance  with  the  provisions  of  said  sections 
12^  and  1298b,  Rev.  St.  1887.  was  all  of 
the  proof  that  the  statute  required  at  that 
time  of  the  applicant's  having  a  medical  edu- 


cation, and  under  the  act  of  1899  (Sess.  Laws 
1899.  p.'34d),  the  medical  board  had  no  au- 
thority to  require  any  other  or  further  evi- 
dence of  that  fact. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  i  5;    Dec  Dig.  f  5.*] 

5.  Pleading  (g  122*) —  Issues  — Denial  of 
Matters  of  Record  Accessible  to  Defend- 
ant. 

A  denial  of  matters  which  are  of  record 

and  accessible  to  the  defendant   Is  insufficient 

and  is  no  denial,  and  does  not  raise  an  issue. 

[Ed.    Note.— For    other    cases,    see    Pleading, 

Cent.  Dig.  H  249-252;    Dec.  Dig.  %  122.*] 

6.  Physicians  and  Surgeons  (§  5*)— Right 
TO   License— Qualifications. 

The  State  Board  of  Medical  EJzaminers, 
under  the  law  of  1899  (Sess.  Laws  1899.  p. 
345),  has  no  authority  to  refuse  A  license  to 
an  applicant  who  was  engaged  in  the  practice 
of  medicine  and  surgery  under  the  Laws  of 
1887  (Rev.  St.  1887,  §  1298),  on  the  g^round 
that  the  college  issuing  the  medical  diploma 
■under  which  he  was  practicing  was  not  a  "rep- 
utable college  of  medicine  in  good  standing," 
as  the  law  of  1887  provides  that  the  diploma 
referred  to  must  be  from  some  "regularly  char- 
tered medical  school"  having  a  bona  fide  exist- 
ence at  the  time  when  said  diploma  was 
granted. 

[Ed.  Note. — For  other  cases,  see  Physidana 
and  Surgeons,  Cent.  Dig.  §  5;   Dec.  Dig.  §  5.*] 

7.  Physicians  and  Surgeons  (8  5»)— Right 
to  License  —  Qualifications  —  Statutory 
Provisions. 

Held,  that  the  reason  for  refusing  to  grant 
the  plaintiff's  application  was  based  on  the 
ground  that  the  Independent  Medical  College 
of  Chicago  was  not  a  "reputable  college  of 
medicine  in  good  standing,"  and  not  on  the 
g'  ound  that  said  application  was  not  in  proper 
form. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  §  5 ;   Dec.  Dig.  {  5.*1 

8.  Review  on  Appeal. 

Held,  that  the  answer  fails  to  raise  any 
material   issue  of   fact. 

9.  Physicians  and  Surgeons  (§  5*)— Right 
to  License  —  Qualifications  —  Statutory 
Provisions. 

Held,  that  facts  sufficient  are  alleged  in 
the  complaint  to  entitle  the  plaintiff  to  a  license 
from  the  State  Board  of  Medical  Examiners 
to  practice  medicine  and  surgery  in  this  state. 
[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |  5;   Dec.  Dig.  §  5.*] 

Mandamus  by  Emanuel  Vadney  against 
the  State  Board  of  Medical  Examiners  to 
compel  the  Issuance  of  a  license  to  practice 
medicine.    Writ  granted. 

Ben  F.  Tweedy  and  O.  Orr  McMlnlmy,  for 
plaintiff.  D.  C.  McDougall,  Atty.  Gen.,  and 
O.  M.  Van  Duyn  and  J.  H.  Peterson,  Asst 
Atty.  Gens.,  for  defendant 

SULLIVAN,  J.  This  is  an  original  appli- 
cation to  this  court  for  a  writ  of  mandate 
directed  to  the  State  Board  of  Medical  Ex- 
aminers, requiring  them  to  Issue  to  the  ap- 
plicant a  license  to  practice  medicine  and 
surgery  in  this  state. 

It  appears  from  the  petition  of  the  plaintiff 
that  he  was  and  now  is  a  duly  licensed  grad- 
uate of  the  Western  University  of  Chicago 
and  Independent  Medical  College  of  Chicago: 


*For  otker  cuei  see  same  topic  and  aeeUon  NUMBER  in  Deo.  DIS-  *  Am.  Dig.  Key  No.  Series  A  Rep'r  Indozw 
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that  on  the  4tb  of  October.  1897,  he  establish- 
ed an  office  and  residence  in  Morrow,  Nez 
Perce  count?,  and  has  ever  since  continued 
to  practice  medicine  and  surgery  in  said 
town  and  county ;  that  before  he  began  the 
practice  of  medicine  and  surgery,  he  duly 
filed  his  affidavit  of  identity  and  filed  and  re- 
corded his  said  medical  diploma  with  the 
county  recorder  of  Ada  county,  Idaho;  that 
said  medical  college  had  a  bona  fide  exist- 
ence and  was  duly  chartered  under  the  laws 
of  the  state  of  Illinois  at  the  time  said  di- 
ploma was  granted  to  applicant;  that  he  is 
the  rightful  possessor  of  said  diploma  and 
the  Identical  person  named  therein;  that  at 
the  time  of  the  passage  of  the  act  commonly 
known  as  the  "Medical  Act  of  1899"  (Sees. 
Laws  1899,  p.  345),  plaintiff  was  legally  en- 
gaged in  the  actual  practice  of  medicine  and 
surgery  within  the  state  of  Idaho  under  the 
provisions  of  the  medical  act  of  1887  (Rev. 
St  1887,  IS  1296-12980) ;  that  In  the  month 
of  June,  1899,  and  within  six  months  after 
the  medical  act  of  1899  went  into  effect,  ap- 
plicant made  application  for  a  license  to 
practice  medicine  and  surgery  to  the  State 
Board  of  Medical  Examiners  on  the  blanks 
furnished  by  said  board,  and  transmitted 
with  the  said  application  a  certificate  from 
the  county  recorder  of  Nez  Perce  county  that 
the  plaintiff  was  a  bona  fide  resident  of  that 
county  and  had  recorded  his  diploma  under 
the  medical  act  of  1887,  giving  the  date  of 
such  record,  and  that  plaintiff  transmitted 
with  said  application  the  fee  of  five  dollars 
with  the  proof  of  plaintiff's  good  moral  char- 
acter requested  by  said  board;  that  there- 
after and  on  or  about  the  day  of 

,  1899,  the  plaintiff  received  notice  from 


the  secretary  of  said  board  that  the  applica- 
tion properly  executed  and  the  fee  of  five  dol- 
lars had  been  received  by  said  board  and 
that  said  board  wished  to  Inspect  the  plain- 
tiff's medical  diploma;    that  on  the  

day  of  ,  1899,  the  plaintiff  sent  his 

said  diploma  to  said  medical  board  and  was 
thereafter  informed  by  said  board  that  they 
did  not  and  would  not  recognize  the  said 
Independent  College  of  Chicago  as  one  hav 
Ing  authority  to  issue  a  diploma  to  a  doc- 
tor of  medicine;  that  said  board  thereafter 
and  ever  since  has  refused  to  Issue  to  the 
plaintiff  a  license  to  practice  medicine  and 
surgery,  although  requested  so  to  do ;  that 
the  plaintiff  is  entitled  to  a  license  to  prac- 
tice medicine  and  surgery  In  this  state  and 
that  he  is  the  real  party  in  interest  in  these 
proceedings,  and  prays  for  the  issuance  of  a 
writ  of  mandate  to  compel  said  board  to  is- 
sue the  necessary  license.  Upon  that  ap- 
plication this  court  issued  the  alternative 
writ,  and  upon  the  return  day  the  said  board 
appeared  by  its  attorney  and  moved  to  quash 
the  alternative  writ  on  the  ground  that  the 
court  has  no  Jurisdiction  to  issue  a  writ  of 
mandate  in  this  matter,  for  the  reason  that 
the.  plaintiff  has  a  plain,  speedy,  and  ade- 
quate remedy  at  law,  and  t^at  the  petition 


presents  no  facts  entitling  the  plaintiff  tO: 
the  relief  asked  for,  or  to  any  relief  what- 
ever. The  matter  came  on  for  hearing  on 
said  motion. 

The  first  contention  made  by  counsel  for 
the  board  is  that  under  the  Laws  of  1887 
(Kev.  St  1887,  §  1298),  no  person  was  enti- 
tled to  practice  medicine  in  the  state  of 
Idaho  who  bad  not  received  a  medical  edu- 
cation and  who  had  not  received  a  diploma 
from  a  regularly  chartered  medical  school, 
the  said  school  to  have  a  bona  fide  existence 
at  the  time  the  diploma  was  granted.  Said 
section  is  as  follows:  "No  person  shall  prac- 
tice medicine  or  surgery  In  this  territory  who 
has  not  received  a  medical  education  and  a 
diploma  from  some  regularly  chartered  medi- 
cal school,  said  school  to  have  a  bona  fide 
existence  at  the  time  when  said  diploma  was 
granted."  We  think  It  suiflclently  appears 
from  the  petition  that  the  plaintiff  was  law- 
fully engaged  in  the  practice  of  medicine  and 
surgery  under  the  Laws  of  1887,  when  the 
medical  act  of  1899  was  passed. 

In  the  case  of  State  v.  Cooper,  11  Idaho, 
219,  81  Pac.  374,  this  court  said:  "Where  It 
is  shown  that  an  applicant  for  a  license  to 
practice  medicine  and  surgery  was  a  resident 
of  the  state,  engaged  in  the  practice  of  his 
profession  under  the  provisions  of  the  law  of 
1887,  and  had  complied  with  all  the  provi- 
sions of  the  law  of  1890,  held,  that  in  case 
the  Board  of  Medical  Examiners  refused  to 
Issue  his  license,  it  was  not  criminal  in  him 
to  pursue  his  profession." 

If  the  plaintiff  was  lawfully  engaged  in 
the  practice  of  medicine  and  surgery  at  the- 
time  of  the  enactment  of  the  medical  law, 
of  1899,  the  question  is  presented  whether 
he  made  a  sufficient  showing  to  the  tx>ard  un- 
der that  law  to  require  it  to  issue  a  license 
to  him. 

Section  5  of  that  act  la  aa  follows:  "All 
persons,  except  as  hereinafter  provided,  who 
were  legally  engaged  in  the  actual  practice 
of  medicine  and  surgery  or  either  of  them 
within  the  state,  at  the  time  of  the  passage 
of  this  act  under  the  provisions  of  the  medi- 
cal act  of  1887,  shall  be  licensed  without  ex- 
amination to  continue  such  practice  under 
this  act  by  making  application  to  the  State 
Medical  Examining  Board  upon  suitably  pre- 
pared blanks  to  be  furnished  by  said  board, 
within  six  months  from  the  taking  effect  of 
this  act  The  applicant  shall  be  required  to 
transmit  with  said  application,  a  certificate 
from  the  county  recorder  from  the  county  in 
which  he  or  she  may  reside,  that  said  appli- 
cant is  a  bona  fide  resident  of  the  state  and 
has  recorded  his  or  her  diploma  under  the 
provisions  of  the  medical  act  of  1887,  giving 
date  of  such  record.  Persons  who  received 
a  license  under  the  now  defunct  medical  law 
of  1897  will  simply  be  required  to  transmit 
such  licensee  The  fee  for  license  under  this, 
section  shall  be  five  dollars  ($5)  and  shall  in- 
each  case,  .accompany  the  application.  .  Up-, 
on  fulfillment  of   the  requirements  herein 
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stated,  the  board  ■ball  Ismie  to  said  applicant 
A  license  to  practice  medicine  and  surgery 
wltbln  this  state.  Persons  for  wtiom  the  pro- 
visions of  this  section  are  intended,  falling 
or  refnslng  to  avail  tbemselres  of  tbe  same, 
shall  be  and  are  hereby  subject  to  tbe  re- 
quirements of  section  six  of  this  act" 

It  appears  from  tbe  petition  ttiat  tbe  plain- 
tiff was  legally  engaged  in  the  actual  prac- 
tice of  medicine  and  surgery  under  tbe  med- 
ical act  of  1887,  and  that  he  made  a  proper 
application  to  tbe  State  Medical  Examining 
Board,  as  provided  by  section  5  of  said  act, 
and  if  the  facts  presented  in  bis  afBdavlt  be 
true,  tbe  board  had  no  option  whatever  in  said 
matter.  It  was  its  duty  to  issue  to  blm  a  11- 
coise  to  practice  medicine  and  surgery. 

It  is  next  contended  that  the  plaintiff,  aft- 
er tbe  refusal  of  said  board  to  grant  bim  a 
license,  bad  a  plain,  speedy,  and  adequate 
remedy  by  appeal  under  tbe  provisions  of 
said  law  of  1889.  It  is  provided  in  section 
9  of  said  act  of  1899  that,  in  case  tbe  board 
refuses  to  grant  a  license  to  practice  under 
tbat  act,  the  applicant  shall  have  tbe  right 
to  have  tbe  action  of  the  board  reviewed  by 
tbe  district  court  in  and  for  the  county  in 
which  tbe  meeting  at  which  tbe  license  was 
refused  was  held,  or  such  other  county  as 
may  be  agreed  upon,  provided  proceeding  for 
such  review  is  instituted  within  10  days  aft- 
er notice  of  such  refusal  upon  the  applicant. 

This  court,  In  the  case  of  Raaf  v.  State 
Board  of  Medical  Examiners,  11  Idaho,  707, 
84  Pac.  33,  held,  under  tbe  provisions  of  said 
section  9,  that  the  district  court  could  review 
on  certiorari  tbe  action  of  tbe  medical  board, 
provided  proceedings  therefor  were  instituted 
within  10  days  after  notice  of  the  refusal  to 
grant  tbe  license,  and  that)  such  review  and 
inquiry  could  not  go  beyon<l  tbe  scope  of  in- 
vestigation and  inquiry  usually  and  ordinari- 
ly pursued  and  exercised  by  courts  in  tbe 
consideration  of  writs  of  review,  l^be  sec: 
ond  paragraph  of  the  syllabus  of  said  case  is 
as  follows:  "The  state  medical  law  contains 
no  provision  granting  tbe  rigbt  of  ai^ieal 
from  tbe  action  of  tbe  Board  of  Examiners 
in  reusing  a  license  to  an  applicant,  but  by 
tbe  terms  of  section  9  of  the  act  it  is  pro- 
vided that  the  action  of  tbe  board  in  refus- 
ing to  grant  a  license  under  the  provisions 
thereof  may  be  reviewed  by  tbe  district  court 
on  certiorari,  provided  proceedings  therefor 
be  instituted  within  10  days  after  notice  of 
such  refusal."  And  it  is  held  in  tbat  case 
that  tbe  courts  will  not  review  and  re-ex- 
amine matters  in  which  tbe  board  is  called 
upon  to  exercise  Judgment  and  discretion  and 
perform  quasi  Judicial  functicms  in  relation 
thereto;  but  the  courts  wUl  compel  the  board 
to  act  when  tbey  fail  or  refuse  to  do  so, 
and  will  review  their  proceedings  where  they 
have  assumed  to  exercise  powers  not  con- 
ferred. Under  tbe  rule  laid  down  in  tbat  de- 
cision, tbe  petitioner  has  no  plain,  speedy, 
and  adequate  remedy  at  law  by  appeal. 


Counsel  for  defendant  board  contend  that 
under  the  Laws  of  1887,  S  1298,  the  appUcant 
must  have  a  "medical  education"  and  that  if 
be  had  possessed  diplomas  from  all  tbe  med- 
ical colleges  in  tbe  United  States  and  did  not 
have  a  medical  education,  be  would  not  be 
entitled  to  practice  under  tbe  Laws  of  18S7, 
and  contend  tbat  tbe  complaint  is  inauffldent, 
because  it  does  not  directly  allege  that  the 
defendant  bad  a  "medical  education."  Sec- 
tion 1298a,  Rev.  St.,  provided  tbat  every 
physician  or  surgeon  when  about  to  take  up 
his  residence  in  this  territory,  or  who  now 
resides  here^  shall  file  for  record  with  the 
county  recorder  of  tbe  county  in  which  he  is 
about  to  practice  bis  profession,  or  where  he 
now  practices  it,  a  copy  of  bis  diploma,  at 
the  same  time  exhibiting  the  original  or  a 
certificate  from  the  dean  of  tbe  medical  school 
of  which  he  Is  a  graduate,  certifying  to  bis 
graduation.  Section  129Sb  provides  that  ev- 
ery physician  or  surgeon  who  flies  a  copy  of 
hla  diploma  or  certificate  of  graduation,  as 
required  by  section  1298a,  shall  be  identified 
as  the  per8(«  named  in  tbe  papers  about  to 
be  filed,  either  by  tbe  affidavit  of  two  citi- 
zens of  the  county  or  by  his  affidavit  taken 
before  a  notary  public  or  commissioner  of 
deeds  of  this  territory,  which  affidavit  shall 
be  filed  in  the  office  of  tbe  county  recorder. 
Under  tbe  provisions  of  said  law  of  1887,  a 
diploma  from  some  regularly  chartered  med- 
ical school  which  bad  a  bona  fide  existence 
at  tbe  time  said  diploma  was  granted,  and  a 
compliance  with  the  provisions  of  the  sees 
tions  above  referred  to,  was  proof  of  tbe  ap- 
plicant's having  received  a  medical  education 
and  all  of  tbe  evidence  that  the  statute  re- 
quired at  tbat  time  of  tbat  fact.  That  be- 
ing true,  the  complaint  states  a  cause  of  ac- 
tion, and,  if  said  facts  are  true,  they  en- 
title the  plaintiff  to  tbe  relief  prayed  for. 

Tbe  plaintiff  alleges  in  bis  complaint  all  of 
the  facts  necessary  to  entitle  bim  to  a  li- 
cense from  the  State  Board  of  Medical  E<x- 
aminers  to  practice  medicine  In  this  state, 
and  tbe  board  by  refusing  to  issue  a  certifi- 
cate to  bim  refused  to  perform  a  duty  Im- 
])08ed  on  it  by  the  medical  act  of  1^9.  For 
tbat  reason  the  motion  to  quash  must  be  de- 
nied. 

The  answer  denies  mattras  of  record  on  in- 
formation and  beli^.,  A  denial  on  informa- 
tion and  belief  of  matters  of  record  is  no  de- 
nial at  all,  where  such  records  are  accessible 
to  tbe  defendant;  therefore  said  denials  do 
not  make  an  issue  in  the  case.  Simpson  v. 
Remington,  6  Idaho,  681,  59  Pac.  360;  Work 
Bros.  V.  Kinney,  7  Idaho,  460,  63  Pac  S96; 
Bennett  Co.  v.  Twin  Falls  L.  &  W.  Co.,  14 
Idaho,  38,  93  Pac.  789. 

The  answer  denies  tbat  tbe  independent 
Medical  College  of  Chicago,  from  which  plain- 
tiff held  a  diploma,  was  a  "reputable  college 
of  medicine  in  good  standing."  The  board 
had  a  right  to  determine  that  question  un- 
der tbe  act  of  1899,  where  tbe  applicant  bad 
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not  been  practlclDg  medldne  and  svirgery  un- 
der the  act  of  1SS7;  but  when  the  applicant 
had  been  practicing  under  the  Laws  of  1887, 
and  made  application  under  the  fifth  section 
of  the  act  of  1899  for  a  license,  the  board 
had  no  authority  whatever  to  determine 
whether  or  not  the  diploma  under  which  the 
applicant  had  been  practicing  was  issued  by 
"a  reputable  college  of  medicine  in  good 
standing."  If  the  plaintiff  Iiad  a  diploma 
from  a  regularly  chartered  medical  school 
that  had  a  bona  fide  existence  at  the  time  the 
diploma  was  granted,  that  was  all  that  was 
necessary,  so  far  as  the  diploma  was  con- 
cerned. The  answer  admits  that  said  Inde- 
pendent Medical  College  was  a  regularly  char- 
tered medical  school  and  had  a  bona  fide  ex- 
istence, and  avers  that  its  charter  was  re- 
voked In  the  year  1889  on  account  of  fraud. 
Under  the  admitted  facts  and  law,  the  board 
had  no  authority  whatever  to  refuse  the  ap- 
plicant a  license,  on  the  ground  that  the 
medical  college  from  which  he  graduated  was 
not  a  "reputable  college  of  medicine  in  good 
standing."  Said  toard  avers  In  its  answer 
that  it  did  not  and  would  not  recognize  said 
Independent  Medical  School  of  Chicago  as 
one  having  authority  to  issue  a  diploma  to  a 
doctor  of  medicine,  and  avers  "that  said  re- 
fusal was  made  upon  the  ground  that  said 
alleged  college  of  medicine  was  not  a  reputa- 
ble collie  in  good  standing."  Under  the  law 
of  1887,  said  board  had  no  authority  to  re- 
fuse to  grant  the  plaintiff  a  license  upon  that 
ground. 

Said  board  sets  up  as  a  further  defense 
that  the  plaintiff's  application  was  not  in 
proper  form.  Tliat  was  evidently  an  after- 
thought and  cannot  be  considered.  If  said 
application  was  not  properly  verified,  it  was 
the  duty  of  tlie  secretary  of  the  board  to  re- 
turn It  to  the  applicant  for  verification,  and 
if  the  persons  who  certified  to  the  good  mor- 
al character  of  said  plnintifT  were  not  satis- 
factory, plaintiff  ought  to  have  been  notified 
of  that  fact  and  given  an  opportunity  to 
famish  the  names  of  other  persons  who  would 
certify  to  his  good  moral  character,  if  he 
could. 

It  appears  from  the  record  before  us  that 
the  real  reason  for  refusing  the  application 
of  the  plaintiff  was  that  said  board  did  not 
recognise  said  Independent  Medical  College 
as  "a  reputable  college  of  medicine  in  good 
standing."  Ttiat  was  not  a  sufficient  reason 
for  reusing  to  grant  said  application.  As 
the  answer  fails  to  raise  any  issue  of  fact 
that  would  Justify  the  board  In  refusing  to 
grant  said  license,  it  will  not  be  necessary 
to  refer  the  case  to  a  referee  to  take  any 
evidence. 

It  is  therefore  ordered  that  the  peremptory 
writ  of  mandate  issue  to  defendant,  the  said 
State  Board  of  Medical  Examiners,  directing 
them  to  issue  to  the  plaintiff  a  license  to 
practice  medicine  and  surgery  in  the  state  of 


Idaho,  and  that  the  costs  of  this  proceeding 
be  awarded  to  the  plaintiff 

AJLSHIB,  J.,  concurs. 


(U  Idaho,    192) 
STATE  V.  JORDAN. 
(Supreme  Court  of  Idaho.    Jan.  18,  1911.) 

(ayllaiiu  hv  the  Court.) 

1.  INTOXIOATINO  LlQDOBS  (§  40«)— LoCAI,  OP- 
TION—SALES    BT    HOLDEBS    OF   LICENSES. 

The  fact  that  other  persons  hold  licenses, 
leaned  prior  to  the  passage  of  the  local  option 
statute,  which  permit  them  to  sell  and  dispose 
of  intoxicating  liquors,  does  not  prevent  the  lo- 
cal option  statute  from  operating  after  its  adop- 
tion, as  provided  therein,  and  prohibiting  the 
sale  and  disposition  of  intoxicating  liquors  by 
all  other  persons. 

[M.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  S  34;    Dec  Dig.  {  40.*] 

2.  INTOXICATINO  Liquors  (§  40*)— Local  Op- 
tion—Effect ON  LiCKNSES. 

The  piivision  in  the  local  option  statute 
"that  no  license  issued  prior  to  the  passage  of 
this  act  should  be  terminated  or  in  any  man- 
ner affected  by  this  act,  or  by  any  election  held 
hereunder"  (Laws  1909,  p.  12,  {  S)  does  not  pre- 
vent the  creation  of  a  county  into  a  prohibition 
dietrict  upon  the  holding  of  an  election,  and  the 
declaring  of  the  result,  as  provided  in  said  act 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  34;    Dec.  Dig.  f  40.»] 

8.  JuKY  (8  116*)— CHALLpNOES— Bias  OF  Stm- 

MONINO   OfFICEB. 

Under  the  provisions  of  section  7824,  Rev. 
Codes,  when  a  panel  is  formed,  or  in  part  form- 
ed, from  pereons  whose  names  are  not  drawn 
as  jurors,  a  challenge  may  be  taken  to  the  panel 
on  account  of  any  bias  of  the  officer  who  sum- 
moned them,  which  would  be  good  ground  for 
challenge  to  a  juror. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {  543;    Dec.  Dig.  ^  116.*) 

4.  Jury  (J  97*)— Challenoes— Implied  Bias. 

Under  the  provisions  of  section  7834,  Rev. 
Codes,  a  challenge  for  implied  bias  may  l>e  tak- 
en upon  the  ground  of  being  a  witness  for  the 
prosecution,  or  subpnenaed  as  such. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  {  431;    Dec.  Dig.  S  97.*] 

5.  JuBT  (§  116*)— Challenge— Implied  Bias 
OF  Summoning  Officeb. 

Under  the  provisions  of  these  sections,  a 
challenge  to  the  special  panel  may  be  taken  for 
the  implied  bias  of  the  oQicer  summoning  the 
same,  when  it  appears  that  he  is  a  witness  for 
the  prosecution, 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §  543;   Dec.  Dig.  J  116.*) 

6.  intoxicatino   liquors   (i   289*)  —  looal 
Option  Law— Opebation — Inbtbuctions  to 

JUBT. 

It  is  for  the  court  to  determine  when  the 
local  option  law  becomes  operative  in  any  pro- 
hibition district  created  under  its  provisions, 
and  the  court  is  authorized  to  instruct  the  ju- 
ry as  to  the  date  when  such  law  becomes  ope- 
rative in  such  prohibition  district. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  831;    Dec.  Dig.  {  239.*] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; B.  A.  Walters,  Judge. 
Fred  W.  Jordan  was  convicted  of  violation 
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of  the  prohibition  law,   and  appeals.     Re- 
versed. 

James  R.  Bothwell,  for  appellant  D.  C. 
McDougall,  Atty.  Gen.,  J.  H.  Peterson  and 
O.  M.  Van  Duyn,  Assts.  Atty.  Gen.,  Frank  T. 
Disney,  Pros.  Atty.,  and  K  M.  Wolfe,  for 
the  State. 

STEWART,  C.  J.  A  complaint  was  sworn 
to  before  the  probate  Judge  of  Lincoln  coun- 
ty by  L.  M.  Zug,  charging  the  appellant  with 
the  crime  of  selling  and  disposing  of  In- 
toxicating nquors  to  one  O.  E.  Blair  within 
a  prohibition  district  of  the  state  of  Idaho, 
contrary  to  the  provisions  of  Senate  Bill 
No.  62  (Sess.  Laws  Idaho  1909,  p.  9).  Upon 
this  complaint  a  warrant  was  issued,  and  ap- 
pellant was  brought  before  the  probate  judge, 
and  demanded  a  trial  by  Jury,  on  the  ground 
that  Lincoln  county  was  not  a  prohibition 
district  This  was  denied  by  the  probate 
Judge  and  a  preliminary  examination  was 
held,  and  the  appellant  was  held  to  answer 
to  the  district  court  In  the  district  court 
the  prosecuting  attorney  filed  an  information 
against  the  defendant,  charging  him  with 
the  crime  of  selling  and  disposing  of  intox- 
icating liquors  to  one  O.  E.  Blair,  and  with- 
in a  prohibition  district  of  the  state  of 
Idaho,  contrary  to  Senate  Bill  No.  62  (Sess. 
Laws  Idaho  1909).  When  he  was  arraigned 
upon  the  Information  filed  in  the  district 
court  and  before  plea,  he  filed  a  motion  to 
set  aside  the  information  upon  the  ground. 
In  sul'stance,  that  the  offense  charged  in 
such  Information  was  triable,  in  the  first  in- 
stance. In  the  probate  court  and  that  the  pro- 
bate court  of  said  county  had  no  authority 
to  hold  a  preliminary  examination  therefor, 
or  to  hold  the  defendant  for  trial  to  the 
dbtrict  court.  This  motion  was  overruled, 
and  the  trial  proceeded,  and  the  appellant 
was  convicted  and  sentenced  to  imprison- 
ment in  the  county  Jail  for  a  term  of  three 
months,  and  to  pay  a  fine  of  $000  and  costs 
of  prosecution.  A  motion  for  a  new  trial 
was  made  and  overruled.  This  appeal  Is 
from  the  Judgment,  and  from  the  order  over- 
ruling the  motion  for  a  new  trial. 

The  first  question  for  consideration  on  this 
appeal  is:  Did  the  trial  court  err  in  refus- 
ing to  quash  and  set  aside  the  information? 
In  support  of  this  motion,  the  appellant  of- 
fered In  evidence  the  proceedings  before  the 
probate  Judge,  among  which  was  an  admis- 
sion made  by  the  prosecuting  attorney'  to 
the  effect  tbat  on  or  about  March  4,  1910, 
the  day  the  crime  Is  alleged  to  have  been 
committed  by  the  appellant,  intoxicating  liq- 
uors were  being  sold  in  Lincoln  county,  state 
of  Idaho,  as  a  beverage,  under  license  grant- 
ed by  the  board  of  county  commissioners  of 
said  county  and  state,  as  provided  by  sec- 
tion 1508  of  the  Revised  Codes  of  Idaho,  and 
that  saloons  were  in  operation  In  said  coun- 
ty on  said  day.  The  charge  made  in  the  in- 
formation Is  that  the  appellant  on  or  abont 
the  4th  day  of  March,  1910,  "did  willfully 


and  unlawfully,  directly  and  by  device  and 
subterfuge,  sell,  furnish,  and  give  away  and 
dispose  of  Intoxicating  liquora,  namely, 
whisky,  to  one  O.  B.  Blair,  and  not  upon  the 
prescription  of  a  duly  licensed  physician, 
within  a  prohibition  district  of  the  state  of 
Idaho,  and  contrary  to  Senate  Bill  No.  62 
(Sess.  Laws  Idaho  1909),  all  of  which  Is  con- 
trary to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Idaho." 

To  support  the  appellant's  motion,  there- 
fore, it  was  necessary  for  him  to  show  that 
Lincoln  connty  was  not  a  prohibition  dis- 
trict at  the  Ume  the  crime  is  charged  to 
have  been  committed,  as  alleged  in  the  in- 
formation. Section  7  of  the  local  option 
statute  (Laws  1909,  p.  12),  provides  that  if 
a  majority  vote  has  been  obtained  in  favor 
of  the  proposition  submitted.  It  shall  there- 
after be  unlawful  for  the  board  of  county 
commissioners  of  the  county  to  grant  any 
license  to  sell  or  dispose  of  any  intoxicating 
liquors,  and  section  8  of  said  act  provides: 
"No  license  issued  prior  to  the  passage  of 
this  act  shall  be  terminated  or  in  any  man- 
ner affected  by  this  art,  or  by  any  elertion 
held  hereunder."  Section  28  of  said  art  de- 
fines a  prohibition  distrirt  as  follows:  "A 
prohibition  district  within  the  meaning  of 
this  act  Is  any  district  or  territory  In  the 
state  of  Idaho  in  which  the  sale  of  intoxicat- 
ing liquors  Is  prohibited  by  law."  These  pro- 
visions must  all  be  construed  together,  and 
while  a  county  becomes  a  prohibition  dis- 
trict upon  an  election  being  held  therein  for 
the  purpose  of  voting  upon  said  proposition, 
and  the  canvass  of  the  returns  and  the  de- 
claring of  the  result  by  the  board  of  county 
commissioners,  yet  intoxicating  liquors  may 
be  sold  In  said  prohibition  district  under  li- 
censes Issued  in  accordance  with  law  prior  to 
the  passage  of  said  local  option  statute.  The 
fact  tbat  llqnor  was  being  sold  in  said  coun- 
ty under  licenses  was  not  sufficient  to  prove 
that  said  county  was  not  a  prohibition  dis- 
trirt as  provided  by  said  local  option  statute. 
It  was  Incumbent  upon  the  appellant  in  sup- 
port of  his  motion  to  dismiss,  to  show  that 
he  was  not  subjert  to  the  provisions  of  the 
statute  regulating  the  prohibition  of  sales 
within  a  prohibition  district  and  the  fart 
that  others  held  licenses  Issued  prior  to  the 
passage  of  the  local  option  statute,  which 
permitted  them  to  sell  intoxicating  liquors, 
as  provided  in  said  act  did  not  protert  the 
appellant,  or  render  such  county  a  nonpro- 
blblUon  district 

In  the  case  of  Olllesby  v.  Board  of  Com- 
missioners, 17  Idaho,  586,  107  Pac.  7t  this 
court  held:  "It  Is  entirely  within  the  prov- 
ince of  the  Legislature  to  enart  a  statute, 
the  provisions  of  which  will  not  become  op- 
erative until  a  future  date,  and  to  specify 
upon  what  conditions  or  event  such  statute 
will  become  operative."  The  Legislature, 
having  provided,  as  was  clearly  within  Its 
authority,  that  licenses  granted  before  the 
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passage  of  the  act  Bbonid  not  in  any  way  be 
affected  by  the  provisions  of  said  act,  did  not 
prevent  the  creation  of  a  county  Into  a  pro- 
hibition district  upon  the  holding  of  an  elec- 
tion and  the  declaring  of  the  result,  as  pro- 
vided in, said  act.  The  court  therefore  did 
not  err  in  overruling  the  motion  to  quash 
and' set  aside  the  information. 

The  nest  question  presented  on  this  appeal 
is  the  ruling  of  the  trial  court  on  appellant's 
challenge  to  the  special  venire.  When  the 
cause  was  called  for  trial  on  April  4,  1910, 
and  before  any  juror  was  sworn,  the  appel- 
lant interposed  a  challenge  in  writing  to  the 
special  venire  returned  on  the  28th  day  of 
March,  1910,  and  as  grounds  for  said  chal- 
lenge alleged  implied  bias  on  the  part  of  L. 
M.  Zug,  the  oflScer  who  summoned  the  said 
special  venire,  in  that  said  L.  M.  Zug  is  a 
witness  for  the  prosecution,  and  that  the  in- 
formation shows  that  it  was  upon  the  deposi- 
tions of  L.  M.  Zug  and  O.  E.  Blair  that  the 
defendant  was  held  to  answer  in  the  district 
court  The  prosecuting  attorney  admitted 
the  facts  stated  in  the  challenge,  but  denied 
that  such  facts  were  sufficient  to  sustain  the 
challenge.  Upon  the  hearing  of  said  chal- 
lenge the  defendant  introduced  in  evidence 
the  special  venire,  together  with  the  return 
made  by  U  M.  Zug,  deputy  sheriff,  showing 
bis  selection  and  summons  to  appear  of  14 
jurors  for  the  March  term,  1910,  of  said 
court.  It  was  also  stipulated  between  coun- 
sel for  appellant  and  the  prosecuting  attor- 
ney that  the  facts  alleged  in  the  defendant's 
written  challenge  to  said  panel  were  true 
and  correct,  and  that  L.  M.  Zug,  selecting 
officer  of  said  special  panel,  is  a  witness  for 
the  prosecution.  It  also  appears  from  the 
record  that  on  the  5th  day  of  March,  A.  D. 
1910,  the  trial  Judge  made  an  order  directing 
that  a  Jury  consisting  of  32  Jurors  be  drawn 
by  a  proper  officer  according  to  law,  and 
summoned  to  appear  to  serve  as  such  on  the 
24th  day  of  March,  1910.  It  further  appears 
from  the  minutes  of  the  court  that  during 
the  trial  of  one  Henry  Berger,  and  on  the 
26th  day  of  March,  the  regular  Jury  so 
drawn  was  exhausted,  and  the  court  there- 
upon issued  an  order  commanding  the  sheriff 
of  said  county  to  summon  from  the  body  of 
the  county  15  Jurors  to  be  and  appear  in  the 
district  court  on  the  28th  day  of  March  to 
act  as  trial  Jurors  during  the  March  term, 
A.  D.  1910.  These  Jurors,  it  appears,  were 
selected  and  summoned  by  L.  M.  Zug,  and 
became  regular  trial  Jurors  for  that  term. 
At  the  conclusion  of  the  testimony  the  trial 
court  overruled  the  challenge,  and  this  is  as- 
signed as  error.  The  Attorney  General  ad- 
mits that  a  witness  for  the  prosecution 
would  be  incompetent  to  serve  as  a  Juror  in 
a  criminal  case,  and  he  also  admits  that  the 
same  grounds  for  challenging  a  Juror  exists 
under  the  statute  for  challenging  an  officer 
who  summons  a  Jury,  but  argues  that  inas- 
much as  it  did  not  appear  at  the  time  the 
challenge  was  beard  that  Zug  was  a  material 


witness  for  the  prosecution,  and  it  was  not 
shown  that  his  testimony  was  as  to  mate- 
rial facts  in  the  case,  the  mere  fact  that  he 
was  a  witness  was  not  alone  sufficient  to 
show  Implied  bias.  Rev.  Codes,  §  7824,  pro- 
vides: "When  the  panel  Is  formed,  or  in  part 
formed,  from  persons  whose  names  are  not 
drawn  as  Jurors,  a  challenge  may  be  taken 
to  the  panel  on  account  of  any  bias  of  the 
officer  who  summoned  them,  which  would  be 
good  ground  of  challenge  to  a  Juror.  Such 
challenge  must  be  made  in  the  same  form, 
and  determined  in  the  same  manner,  as  if 
made  to  a  Juror."  Rev.  Codes,  §  7818,  pro- 
vides: "A  challenge  to  the  panel  is  an  objec- 
tion made  to  all  the  Jurors  returned,  and 
may  be  taken  by  either  party."  Section  7820 
provides:  "A  challenge  to  the  panel  must 
be  taken  before  a  Juror  is  sworn,  and  must 
be  in  writing,  and  must  plainly  and  distinct- 
ly state  the  facts  constituting  the  ground  of 
cballenge."  Rev.  Codes,  $  7834,  provides:  "A 
challenge  for  Implied  bias  may  be  taken  for 
all  or  any  of  the  following  causes,  and  for 
no  other  »  •  •  (6)  •  •  •  being  a  wit- 
ness for  the  prosecution,  or  subpcenaed  as 
such."  '  Under  the  provisions  of  tltis  latter 
section,  had  Li.  M.  Zug  been  called  as  a 
juror,  he  would  have  been  subject  to  chal- 
lenge for  implied  bias,  because  of  the.  fact 
that  he  was  a  witness  for  the  prosecution, 
and  section  7824,  supra,  authorizes  a  chal- 
lenge to  the  panel  on  account  of  the  bias  of 
the  officer  who  summons  a  Jury  upon  the 
same  ground  that  a  challenge  could  be  made 
to  a  Juror.  If,  then,  a  challenge  would  haV(Q 
been  entertained  against  Zug  if  called  as  n 
Juror  because  he  was  a  witness  for  the  prose- 
cution, a  cballenge  would  also  lie  upon  the 
same  ground  to  the  Jury  panel  summoned  by 
him.  If  be  would  not  be  qualified  as  a  Juror 
because  of  implied  bias,  he  would  also  be 
disqualified,  for  the  same  reason,  to  summon 
a  Jury  formed,  or  in  part  formed,  from  per- 
sons whose  names  are  not  drawn  as  Jurors. 
The  provisions  of  the  statute  do  not  leave 
the  question  of  bias  open  to  investigation. 
It  is  expressly  declared  that  a  witness  for 
the  prosecution  is  disqualified  from  sitting 
as  a  Juror  because  of  implied  bias,  and  the 
statute  also  declares  positively  that  for  the 
same  reason  a  panel  formed,  or  In  part 
formed,  'from  persons'  whose  names  are  not 
drawn  as  Jurors,  and  selected  by  an  officer, 
may  be  challenged  upon  the  ground  of  such 
Implied  bias. 

This  precise  question  has  been  considered 
by  the  Supreme  Court  of  California  under 
a  statute  almost  identical  with  that  of  this, 
state,  and  the  court  says,  in  the  case  of 
People  V.  Coyodo,  40  Cal.  586:  "At  the  trial 
from  the  regular  panel  10  jurors  were  se- 
lected and  sworn — the  regular  panel  being 
then  exhausted.  Ry  this  time  the  defendant 
had  exhausted  all  bis  peremptory  challenges. 
A  special  venire  for  six  additional  Jurors 
having 'been  Issued  was  served  by  the  sheriff, 
and  the  Jurors  summoned  appeared  in  court. 
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The  defendant  then  Interposed  a  challenge 
to  the  panel  returned  on  the  special  venire, 
on  the  ground  that  the  sheriff  had  formed 
and  expressed  an  unqualified  opinion  that  the 
defendant  -was  guilty.  The  challenge  was 
denied,  and  on  the  trial  of  It '  the  sheriff 
was  sworn,  and  from  his  evidence  It  apijears 
plainly  enough  that  he  had  formed  and  ex- 
pressed such  an  opinion  as  would  have  dis- 
qualified him  from  serving  as  a  Juror  In  the 
case.  Section  337  of  the  criminal  practice 
act  provides  that  a  challenge  may  be  made 
to  the  panel  on  account  of  any  bias  of  the 
oflScer  summoning  them,  which  would  be 
good  ground  of  challenge  to  a  juror."  State 
V.  Kent,  4  N.  D.  601,  62  N.  W.  631,  27  L. 
R.  A.  686.  There  Is  a  very  strong  reason  for 
the  rule  announced  by  the  statute.  The  of- 
ficer having  the  order  for  the  fecial  venire 
in  serving  the  same  would  have  power  to 
exercise  his  judgment  partially,  and  to  sum- 
mon jurors  whom  he  might  think  would  fa- 
vor the  prosecution,  and  thus  return  a  jury 
wholly  favorable  to  the  prosecution,  and  it 
is  because  such  power  might  be  executed 
partially  that  the  statute  makes  the  fact  that 
the  officer  is  a  witness  for  the  prosecution 
a  cause  for  challenge  to  the  panel  thus  se- 
lected by  him  on  the  ground  of  Implied  bias. 
For  this  reason,  we  think  tiie  court  erred  In 
denying  the  challenge  to  the  jury  panel. 

It  is  also  contended  that  the  court  erred 
In  giving  the  following  Instruction  to  the 
Jury:  "The  state  further  instructs  you,  gen- 
tlemen, that  the  territory  embraced  within 
the  county  of  Lincoln  was  a  prohibition  dis- 
trict on  the  4th  day  of  March,  1909,  and  at 
said  date  it  was  a  violation  of  the  laws  of 
this  state  for  any  person,  either  directly  or 
by  device  or  subterfuge,  to  sell,  furnish,  give 
away,  or  otherwise  dispose  of  intoxicating 
liquors  of  any  kind  in  said  Lincoln  county 
at  said  date."  The  objection  to  this  Instruc- 
tion presents  a  serious  and  Interesting  ques- 
tion, and  oue  that  is  not  entirely  easy  of 
solution.  It  will  be  observed  by  the  lan- 
guage of  the  instruction  that  the  trial  court 
told  the  jury  that  Lincoln  county  was  a  pro- 
hibition district.  Under  the  local  option 
statute  the  creation  of  a  prohibition  district 
depends  upon  a  vote  of  the  people  of  the 
county, 'and  the  declaration  of  the  board  of 
county  commissioners  declaring  the  result  of 
such  election,  and  the  action  thus  taken  must 
necessarily  be  brought  to  the  attention  of 
the  trial  court  in  some  manner.  The  Attor- 
ney General  contends,  first,  that  the  court 
win  take  judicial  notice  of  the  holding  of  an 
election  and  the  result,  and,  if  such  is  not 
the  law,  then  the  question  Is  one  to  be  de- 
termined by  the  court,  and  not  by  the  Jury, 
and  that  the  Instruction  Is  a  correct  state- 
ment of  the  law,  whether  the  court  takes  Ju- 


dicial knowledge  of  the  holding  of  an  elec- 
tion and  the  declaration  of  the  result,  or 
determines  such  matter  upon  proof.  Section 
12  (page  13)  of  the  local  option  statute  pro- 
vides: "In  any  complaint.  Information  or  in- 
dictment for  selling  or  disposing  of  intoxi- 
cating liquors  without  license  in  a  prohibi- 
tion district,  it  shall  not  be  nece-s.sary  to  set 
forth,  neither  shall  It  be  necessary  to  prove 
upon  the  bearing  or  trial  the  facts  showing 
that  the  required  number  of  voters  petitioned 
for  the  election,  that  the  election  was  held, 
or  that  a  majority  voted  In  favor  of  prohibit- 
ing the  sale  as  herein  provided."  And  sec- 
tion 7  of  said  act  provides:  "The  board  of 
county  commissioners  shall  meet  within  ten 
days  after  such  special  election,  and  canvass 
the  returns  and  declare  the  result  of  the 
election;  if  a  majority  of  the  votes  cast  at 
such  election  shall  be  In  favor  of  the  proposi- 
tion submitted.  It  shall  thereafter  be  unlaw- 
ful for  the  board  of  county  commissioners 
of  the  couhty  to  grant  any  person,  firm,  as- 
sociation, corporation  or  club  a  license  to 
sell  and  •  •  *."  From  this  latter  sec- 
tion the  local  option  statute  becomes  opera- 
tive in  a  county  from  the  holding  of  an  elec- 
tion and  the  declaring  of  the  result  of  such 
election  by  the  board  of  county  commission- 
ers, and  it  no  doubt  was  the  intention  of 
the  Legislature  to  dispense  with  proof  of 
the  facts  referred  to  In  section  12  upon  the 
trial  of  the  cause,  and  to  leave  to  the  court 
the  determination  of  the  time  at  which  the 
local  option  statute  becomes  operative  in  any 
given  county.  The  court  should  determine 
this  matter  upon  proof.  No  doubt  In  the 
first  instance  the  introduction  of  the  order 
of  the  board  of  county  commissioners  show- 
ing the  canvass  and  declaration  of  the  result 
Is  sufficient  to  authorize  the  court  to  in- 
struct the  jury  that  the  territory  embraced 
within  a  given  county  becomes  a  prohibition 
district  on  the  date  such  result  was  so  de- 
clared, and.  If  the  creation  of  the  district  Is 
contested,  the  defendant  should  be  given  an 
opportunity  to  go  into  the  creation  of  such 
district  from  its  inception.  In  this  instance 
the  court  seems  to  have  been  satisfied  with 
the  proof  made  that  Lincoln  county  v  as  cre- 
ated into  a  prohibition  district,  and  we  see 
no  reason  to  interfere  with  the  court's  con- 
clusion upon  this  proof,  and  therefore  find 
no  error  In  the  instruction.  Joyce  on  Intoxi- 
cating Liquors,  {  418;  State  v.  O'Brien,  35 
Mont.  482,  90  Pac.  514;  People  v.  Bennett, 
107  Mich.  430,  65  N.  W.  280. 

There  are  other  questions  discussed  which 
may  not  arise  upon  a  retrial  of  this  case,  and 
which  win  not  be  considered.  The  judgment 
is  reversed,  and  a  new  trial  ordered. 

AILSHIH,  J.,  and  SULLIVAN,  J,  concur. 
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STATE  V.  BESLIN. 

(Supreme  Court  of  Idaho.    Jan.  18,  l&U.) 

(SvUaTnu  by  the  Ctmrt,) 

\.  KiDifAPPiNo   ((   1*)  — Persons   Liabuc  — 

CoNsmucTiow  OF  Stattitk. 

Uoder  the  provisioDS  of  section  6800,  Rer. 
Oodes.  a  person  who  "malicionsl;,  forcibly,  or 
fraudulentlr"  takes  or  entices  away  a  child  un- 
der the  age  of  12  years,  with  intent  to  detain 
and  conceal  such  child  from  its  parents,  guard- 
ian, or  other  person  having  the  lawful  charge 
of  it,  is  punishable  by  imprisonment  in  the 
state  prison  or  in  the  county  jail,  and  by  fine 
not  exceeding  $500. 

[Ed.  Note.— For  other  cases,  see  Kidnapping, 
Cent  Dig.  f!  1-7;   Dec.  Dig.  f  l.»] 

2.  Pabent  and  Child  (t  18*)— Pkbsonb  I<i- 

ABLB— CONSTKUCTION    OF    StATDTB. 

Where  the  mother  has  possession  of  an  ln> 
fant  between  2  and  3  years  of  age  and  leayes 
her  husband  and  takes  with  her  such  child,  and 
is  assisted  by  the  defendant  in  leaving  the  state 
with  said  child,  and  after  such  separation  the 
child  continues  in  the  possession  of  the  moth- 
er until  her  death,  or  until  the  legal  authori- 
ties take  the  child  from  her.  held,  that  the  de- 
fendant is  not  guilty  of  enticing  said  child  away 
from  its  father,  nnder  the  provisions  of  said 
section  6800,   Rev.  Codes. 

[Rd.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  |f  182-188;  Dec  Dig.  {  18;* 
Kidnapping,  Cent  Dig.  %  13.] 

3.  KTDNAPPTNO     ({     5*)  — PEK80NS     lilABUi  — 

Construction  of  Statotb. 

The  evidence  held  insufficient  to  support 
the  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Kidnapping, 
Cent  Die-  (  U:  Dec.  Dig.  t  8.*] 

4.  Husband   and  Wife  ({  8*>— Rights   of 
Parties. 

Under  tlie  provisions  of  section  2675.  Rev. 
Codes,  the  husband  is  the  head  of  the  family 
and  may  choose  any  reasonable  place  or  mode 
of  living,  and.  a  wife  must  conform  to  it  while 
she  lives  with  him. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent    IMg.  H  &-«;    Dec.  Dig.  {  3.*] 

5.  KiowAPPiNO   (|  5*)— Custody  of  Child— 
RjGHT  of  Wife. 

Held,  under  the  facta  of  this  case,  that  the 
mother  had  the  lawful  custody  of  said  child  at 
the  time  she  remored  it  from  this  state  to  the 
state  of  Washington. 

[Ed.  Note.— For  other  cases,  see  Kidnappine, 
Cent  Dig.  {  11;  Dec.  Dig.  {  5.*] 

9.  Parent   and   Child   (|  2*)— Cdbtodt  of 

Child— Right  of  Wife. 

Under  the  provisions  of  section  6774,  Rev. 
Codes,  either  the  father  or  mother  of  a  minor, 
being  respectively  competent  to  transact  his  or 
her  own  business,  and  not  otherwise  unsuits' 
ble.  is  entitled  to  the  guardianship  of  the  minor 
child. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  $  4;    Dec.  Dig.  $  2.*] 

7.  Parent  and  Child  (|  8*)- Support  of 

Minor. 

Under  the  provisions  of  section  2686,  Rev. 
Codes,  the  mother  as  well  as  the  father  is  lia- 
ble for  the  support  of  their  minor  child,  and  if 
they  neglect  to  provide  articles  necessary  for  its 
support  according  to  their  circumstances,  they, 
or  either  of  them,  may  be  compelled  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child.  Cent  Dig.  S$  33-«2;    Dec.  Dig.  {  3.*] 


8.  Parent  and  Child  d  2*>— Cubtodt  of 
Child— Jurisdiction. 

Under  the  provisions  of  section  2683,  Rev. 
Codes,  "when  a  husband  and  wife  live  in  a 
state  of  aeparation,  without  being  divorced," 
any  court  of  competent  jurisdiction  may  inquire 
into  the  custody  of  their  minor  child  and  may 
award  its  custody  to  either,  for  such  time  and 
under  snch  regulations  as  the  case  may  require, 
and  the  decision  of  the  court  in  that  mattet 
must  be  guided  by  the  welfare  of  the  child. 

[HJd.  Note.— For  other  oases,  see  Parent  and 
Child,  Cent  Dig.  H  4-32;    Dec.  Dig.  |  2.»] 

9.  Parent  and   Child    (§   2*)— Custody   of 
Child— Right  of  Mother. 

Under  the  laws  of  this  state,  the  father  has 
no  absolute  right  to  deprive  the  mother  of  the 
care  and  custody  of  an  infant  child  simply  be- 
cause he  is  the  father. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  H  4-32;    Dec.  Dig.  |  2.*] 

Appeal  from  District  Court,  Kootenai 
County;   Bobt  N.  Dunn,  Judge. 

Harvey  I/.  Beslln  was  convicted  of  cblld 
stealing,  and  he  appeals  from  the  Judgment 
and  an  order  denying  a  new  trial.  Reversed 
and  remanded,  with  directions  to  dismiss. 

McFarland  &  McFarland,  for  appellant  C. 
H.  Potts  and  D.  C  McDougall,  for  the  State. 

SULLIVAN,  J.  The  defendant  was  found 
guilty  of  the  crime  of  child  stealing  on  the 
29th  day  of  September,  1910,  and  was  sen- 
tenced by  the  court  to  a  term  in  the  state 
prison  for  a  period  of  not  less  than  two  and 
not  more  than  ten  years. 

It  appears  that  the  appellant  was  held 
by  the  probate  court  of  Kootenai  county  on 
the  3d  day  of  September,  1910,  for  said  crime, 
and  on  the  12th  day  of  that  month  an  infor- 
mation was  filed  against  him  by  the  prosecut- 
ing attorney  charging  him  with  the  crime  of 
child  stealing,  under  the  provisions  of  sec- 
tion 6800,  Rev.  Codes  On  the  14th  day  of 
that  month  he  filed  a  motion  in  the  district 
court  to  quash,  vacate,  and  set  aside  the  in- 
formation on  several  grounds,  one  of  which 
was  that  the  testimony  taken  at  the  prelim- 
inary examination  does  not  show  probable 
cause  for  believing  the  defendant  guilty  of 
the  offense  charged,  or  of  any  other  offense. 
The  motion  was  overruled  and  the  cause  was 
tried  by  the  court  with  a  Jury,  which  return- 
ed a  verdict  of  guilty,  and  the  above-men- 
tioned sentence  was  Imposed  on  the  defend- 
ant A  motion  for  a  new  trial  was  over- 
ruled, and  this  appeal  is  from  the  Judgment 
and  order  denying  a  new  trial. 

A  number  of  errors  are  assigned  In  regard 
to  the  admission  and  rejection  of  certain  tes- 
timony ;  also  In  the  overruling  of  defendant's 
motion  at  the  close  of  the  testimony  of  the 
state  to  advise  the  Jury  to  acquit  the  defend- 
ant and  in  regard  to  the  giving  and  refus- 
ing to  give  certain  Instructions.  The  view 
that  the  court  takes  of  the  case  makes  It  un- 
necessary for  us  to  pass  upon  the  several 
errors  assigned  seriatim. 

The  main  question  presented  In  the  case 
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Is  whether,  under  the  facts  disclosed  by  the 
evidence,  the  statutory  crime  of  child  steal- 
ing, as  deQned  by  section  CSOO,  Rev.  Codes, 
was  committed  by  the  defendant.  Said  sec- 
tion Is  as  follows:  "Every  person  who  ma- 
liciously, forcibly  or  fraudulently  takes  or 
entices  away  a  child  under  the  age  of  twelve 
years,  with  intent  to  detain  and  conceal  such 
child  from  its  parent,  guardian  or  other  per- 
son having  the  lawful  charge  of  such  child, 
is  punishable  by  imprisonment  in  the  state 
prison  not  exceeding  ten  years,  or  by  im- 
prisonment in  a  county  Jail  not  exceeding  one 
year,  and  a  fine  not  exceeding  five  hundred 
dollars." 

In  the  decision  of  that  question,  the  ques- 
tion is  also  presented  as  to  whether  the  crime 
of  child  stealing  can  be  committed  where  the 
mother  has  the  lawful  custody  of  the  child 
and  accompanies  It,  and  whether  the  wife 
was  entitled  to  the  custody  of  the  child  under 
the  facts  of  this  case.  It  is  conceded  by 
counsel  for  the  state  that  If  under  our  stat- 
ute the  husband  and  wife  are  entitled  equally 
to  the  custody  of  the  minor  child,  the  pros- 
ecution must  fall ;  but  If,  on  the  other  hand, 
the  husband  is  entitled  primarily  to  the  cus- 
tody of  the  child,  the  fact  that  at  the  time 
It  was  stolen  It  was  accompanied  by  its  moth- 
er would  not  be  material  In  the  case.  In 
other  words,  the  fact  that  the  mother  ac- 
companied the  child  at  the  time  of  the  al- 
leged stealing  would  be  immaterial. 

The  facts  are  substantially  as  follows:  On 
the  1st  day  of  September,  1909,  the  date  when 
the  crime  is  alleged  to  have  been  committed 
the  appellant  resided  at  La  Crosse,  Idaho, 
and  the  mother  and  child  resided  in  Coeur 
d'Alene  City,  Idaho.  On  the  16th  day  of 
August,  1009,  the  father  left  the  state  of 
Idaho  and  went  to  Maiden,  state  of  Wash- 
ington, and  did  not  return  until  about  the 
5th  of  September,  1009.  On  or  about  the 
31st  of  August,  1909,  the  mother  left  Coeur 
d'Alene  and  went  to  La  Crosse  vi^here  she  and 
the  child  stayed  one  night  and  the  defendant 
paid  for  their  lodging  and  meals.  On  the 
Ist  day  of  September,  1909,  the  mother,  child, 
and  defendant  left  La  Crosse.  Idaho,  for 
Washington,  in  which  state  the  father  then 
was.  It  appears  that  the  mother,  child,  and 
defendant,  some  time  after  leaving  La 
Crosse,  went  to  Raymond,  In  the  state  of 
Washington,  and  lived  there  for  some  time 
and  the  child  was  finally  taken  from  them 
by  the  legal  authorities  there  and  turned 
over  to  the  Overmeyer  Hospital,  and  it  was 
kept  there  from  the  28th  of  February  to  the 
24th  of  March.  1910.  It  was  then  delivered 
to  a  man  by  the  name  of  Clark,  who  kept 
it  from  March  24th  until  May  I2th  following. 
It  appears  that  after  the  child  was  taken 
from  the  custody  of  the  mother,  she  commit- 
ted suicide.  Appellant  took  the  child  from 
Clark  and  on  the  1st  of  July  employed  a  Mrs. 
McCracken  at  Cheballs  (which  is  a  short  dis- 
tance from  Raymond)  to  take  charge  of  the 
child,  for  which  he  agreed  to  and  did  pay 


her  $15  a  month,  for  two  months,  and  while 
the  child  was  so  in  the  possession  of  Mrs. 
McCracken,  the  father  appeared  and  took  pos- 
session of  It. 

The  record  shows  that  the  mother  bad  con- 
cluded to  leave  her  husband,  the  father,  and 
go  with  the  appellant  and  she  took  the  child 
with  her,  and  after  her  death  It  appears 
that  the  appellant  did  attempt  to  care  for 
the  child,  but  that  occurred  In  the  state  of 
Washington.  So  far  as  the  evidence  shows, 
the  mother  voluntarily  took  the  child  with 
her  from  Coeur  d'Alene  City  to  La  Crosse 
and  there  met  the  defendant,  and  from  there 
they  went  into  the  state  of  Washington,  and 
it  appears  that  she  kept  the  child  until  It 
was  taken  from  her  by  the  authorities  at 
the  town  of  Raymond,  In  the  state  of  Wash- 
ington, and  if  the  defendant  took  charge  of 
the  child  In  the  state  of  Washington  after 
the  death  of  the  mother,  with  the  intention 
of  then  stealing  the  child,  be  could  not  be 
prosecuted  under  the  provisions  of  said 
section  6800  for  child  stealing,  as  the  act 
was  not  committed  in  this  state.  In  order 
to  be  guilty  under  the  provisions  of  said  sec- 
tion, he  must  have  "maliciously,  forcibly,  or 
fraudulently"  taken  or  enticed  the  child 
away,  with  the  Intention  of  detaining  and 
concealing  it  from  its  parent,  which  the  evi- 
dence fails  to  show  that  he  did.  The  child 
was  in  the  care  of  the  mother  until  after  it 
left  the  state  of  Idaho,  so  far  as  appears 
froni  the  evidence.  It  also  appears  that  she 
had  the  lawful  care  and  custody  of  the  child 
at  the  time  she  left  Cceur  d'Alene  City  with 
it  The  father  had  left  his  home  and  wife 
and  child  and  gone  to  the  state  of  Washing- 
ton to  procure  employment  or  attend  to  busi- 
ness matters.  During  his  absence  the  wife 
evidently  concluded  to  leave  him  and  take 
the  child  with  her,  which  she  did.  The  de- 
fendant went  with  her  and  the  child  into  the 
state  of  Washington. 

But  it  is  contended  under  our  statutes 
ttut  the  husband  is  the  head  of  the  family 
and  may  choose  any  reasonable  place  or 
mode  of  living,  and  the  wife  must  conform 
thereto  (section  2675,  Rev.  Codes),  and  that 
said  statute  is  the  re-enactment  of  the  com- 
mon-law doctrine  on  that  subject  Conceding 
that  to  be  true,  under  the  facts  of  this  case 
the  mother  had  the  lawful  custody  of  the 
child,  and  she  might  take  It  with  her  any- 
where she  desired  to  go  and  would  not  be 
guilty  of  child  stealing.  Under  the  provi- 
sions of  section  5774,  Rev.  Codes,  either  the 
father  or  the  mother  of  a  minor,  being  re- 
spectively competent  to  transact  his  or  her 
own  business,  and  not  otherwise  unsuitable. 
Is  entitled  to  the  guardianship  of  the  minor 
children.  The  mother  as  well  as  the  father 
is  liable  for  the  support  of  the  child,  and 
if  they  neglect  to  provide  the  articles  neces- 
sary for  its  snpiwrt,  according  to  their  cir- 
cumstances, they,  or  either  of  them,  may  be 
comiielled  to  do  so.  Section  2CdG,  Re«. 
Codes.    Under  the  provisions  of  section  269S 
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Rer.  Codes,  "wbeu  a  husband  and  wife  live 
In  a  stated  of  separation,  without  being  di- 
vorced," any  court  of  competent  Jurisdiction 
may  inquire  into  the  custody  of  their  minor 
cbild,  and  may  award  Its  custody  to  either, 
for  such  time  and  under  sucb  regulations  as 
the  case  may  require.  Tbe  decision  of  the 
court  In  that  matter  must  be  guided  by  the 
welfare  of  tbe  child. 

In  the  case  of  State  v.  Angel,  42  Kan.  216, 
21  Pac.  1075,  tbe  court  bad  under  considera- 
tion a  case  in  which  the  defendant  was  con- 
victed by  tbe  trial  court  for  child  stealing, 
under  a  statute  containing  similar  provisions 
to  those  contained  in  said  section  6800.  The 
facts  of  that  case  were  very  much  like  the 
facts  in  tbe  case  at  bar,  and  in  tbe  decision 
the  court  said:  "As  Mrs.  Willis,  the  mother 
of  tbe  child,  had  the  equal  right  with  her 
husband,  the  father,  to  the  actual  care  and 
control  of  the  child,  it  Is  clear  that  she  could 
not  be  punished  under  tbe  provisions  of  said 
section  47  for  talcing  and  carrying  the  child 
away  from  the  father.  If  It  be  true  that 
James  Angel,  tbe  defendant,  assisted  her  to 
leave  her  husband,  and  in  so  doing  assisted 
her  In  taking  her  child,  he  cannot  be  con- 
victed under  said  section  47,  because  he  only 
assisted  tbe  mother  of  the  cbild,  who  had  the 
same  right  to  tbe  care  and  control  of  tbe 
child  as  the  father.  Tbe  mother  bad  the 
lawful  charge  of  the  child  all  of  the  time, 
and  neither  the  mother  nor  Angel  Is  guilty 
of  any  criminal  violation  of  said  section  47. 
The  judgment  of  the  district  court  must  be 
reversed,  and,  as  the  facts  are  undisputed, 
the  defendant  will  be  discharged." 

It  Is,  however,  contended  by  counsel  for  re- 
spondent that  that  case  Is  not  applicable, 
for  the  reason  that  the  Constitution  and 
statute  of  Kansas  are  different  from  those 
of  this  state.  Section  6,  art.  15,  of  the  Kan- 
sas Constitution  provides,  among  other 
things,  that  tbe  Legislature  shall  provide  for 
tbe  equal  rights  of  the  parents  In  the  pos- 
session of  their  children.  Tbe  Leglslatui'e 
In  carrying  out  tbe  provision  of  that  section 
of  the  Constitution  enacted  section  1,  c.  46, 
Gen.  St.  Kan.  1868  (section  3217,  Gen.  St. 
Kan.  1889),  which  is  as  follows:  "The  fa- 
ther and  mother  are  the  natural  guardians 
of  the  persons  of  their  minor  children.  If 
either  dies  or  Is  Incapable  of  acting,  the 
natural  guardianship  devolves  upon  the  oth- 
er." While  we  have  no  such  provisions  in 
our  Constitution  or  statutes,  still  we  think 
under  a  fair  construction  of  all  of  our  stat- 
utes In  relation  to  parent  and  child  and 
guardianship  of  minors,  the  mother  has 
equal  rights  to  the  custody  of  the  child  with 
tbe  father.  They  are,  in  fact,  full  partners 
in  that  regard.  In  case  they  do  not  live  to- 
gether and  cannot  agree  who  shall  have  the 
custody  of  the  minor  child  or  children,  a 
court  of  competent  jurisdiction  has  a  right 
to  determine  that  question   upon  a  proper 


showing.  Section  2698,  Rev.  Codes.  The  fa- 
ther has  no  absolute  right  to  deprive  the 
mother  of  the  care  and  custody  of  an  infant 
simply  because  he  Is  the  father. 

At  the  time  tbe  mother  left  Coeur  d'Alene 
City  with  the  child  for  La  Crosse,  and  from 
thence  went  to  tbe  state  of  Washington,  un- 
der tbe  law,  she  bad  a  right  to  tbe  custody 
of  tbe  child  equally  with  tbe  husband,  and 
as  she  bad  equal  right  with  tbe  father  to 
the  actual  care  and  custody  of  tbe  child,  it 
is  clear  that  she  could  not  have  been  punish- 
ed under  the  provisions  of  said  section  6800 
for  taking  the  child,  especially  when  the 
father  was  absent  from  the  state  and  the 
child  was  In  her  possession  and  under  her 
care.  If  It  be  true  that  the  defendant  as- 
sisted her  to  leave  her  husband  and  In  doing 
so  assisted  her  In  taking  the  child,  be  can- 
not be  convicted  under  the  provisions  of 
said  section  6800,  because  be  only  assisted 
tbe  mother  of  the  child,  who  had  the  same 
right  to  the  care  and  control  of  It  that  the 
father  had.  Tbe  evidence  fails  to  show  that 
the  defendant  "maliciously,  forcibly,  or 
fraudulently"  took  or  enticed  said  child 
away,  with  Intent  to  detain  and  conceal  it 
from  Its  father.  It  is  true,  after  the  mother 
died  be  took  charge  of  the  child  and  to  a 
certain  extent  cared  for  It,  but  until  her 
death  tbe  mother  bad  charge  of  tbe  child, 
and  If  there  was  any  crime  committed  In 
taking  tbe  child  as  he  did  after  her  death, 
the  crime  was  committed  in  the  state  of 
Washington  and  not  In  the  state  of  Idaho. 

The  record  shows  that  the  conduct  of  the 
defendant  was  most  reprehensible,  at  least 
so  far  as  the  mother  was  concerned,  but 
such  reprehensible  conduct  did  not  make  him 
guilty  of  cbild  stealing,  since  tbe  mother  vol- 
untarily took  the  child  to  the  state  of  Wash- 
ington. 

Dnder  tbe  views  above  expressed.  It  will 
not  be  necessary  for  us  to  pass  upon  any  of 
the  other  errors  assigned.  The  judgment 
must  he  reversed,  and  the  cause  remanded, 
with  Instruction  to  dismiss  tbe  case  and  dis- 
cbarge tbe  defendant  from  custody. 

STEWART,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 

(U   Idaho,  136> 
BACON  V,  FEDERAL  MINING  &  SMELT- 
ING OO. 
(Supreme  Court  of  Idaho.    Dec.  31,  1910.) 

(Syllaiut  hy  the  Court.) 

1.  Mines  and  Minbbals  (S  38*)— Right  to 
Inspection. 

Rev.  Codes,  §  4542  is  merely  a  legislative 
declaration  of  what  has  heen  recognized  as  the 
general  equity  powers  of  .:he  court,  and  is  in- 
tended to  enable  any  person  who  claims  posses- 
sion, title  to.  or  interest  in  any  real  property 
or  mining  claim  to  make  examination  and  in- 
spection of  the  property,  for  the  purpose  of  pro- 


•For  other  cases  see  same  topic  and- section  NUMBER  In  Deo.  Die.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


Digitized  by 


Ljoogle 


1056 


112  PACIFIC  BEPORTEH 


(Idabo 


tectine  and  preservings  such  possession,  title,  or 
interest  in  such  property. 

fEd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  %  92;    Dec.  Dig.  i  Sa*] 

2.  Mines  and  Minerals  (f  38*)— Rioht  to 
Inspection— Application. 

Under  tlie  provision  of  this  section  of  the 
statute,  it  is  necessary  for  the  plaintiff  to  al- 
lege and  show  a  l>ona  fide  claim  to  possession, 
title  to.  or  interest  in  the  property  sought  to 
be  examined  and  inspected,  in  order  to  give  the 
court  jurisdiction  and  power  to  make  the  order. 
iEA.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §  92;    Dec.  Dig.  {  38.*] 

3.  Mines  and  Minebals  ({  38*>— Rioht  to 
Inspection. 

A  complaint  alleging  that  the  plaintiff  is 
a  judgment  creditor  of  the  defendant,  and  has 
caused  an  execution  to  issue  upon  such  judg- 
ment, and  to  be  levied  upon  an  interest  of  the 
defendant  in  a  mining  claim,  does  not  show  a 
state  of  facts  sufficient  to  entitle  the  plaintiff 
to  an  order  permitting  plaintiff  to  examine  and 
inspect  such  property  prior  to  the  execution 
sale. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  92:    Dec.  Dig.  f  28.*] 

4.  Mines  and  Minebaxs  (f  38*)— Right  to 
Inspection. 

A  complaint  alleging  that  the  plaintiff  is  a 
judgment  creditor,  and  has  caused  an  execution 
to  issue  against  the  judgment  debtor,  and  to  be 
levied  upon  property  of  the  judgment  debtor, 
does  not  allege  facts  showing  any  necessity  for 
the  granting  of  an  order  permitting  the  plain- 
tiff to  examine  and  inspect  the  property  levied 
npon,  prior  to  the  execution  sale. 

[Eld.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  t  02;    Dec  Dig.  |  38.»] 

Salllvan,  C.  J.,  dissentinf. 

Appeal  from  District  Court,  Shoshone 
County;   W.  W.  Woods,  Judge. 

Action  by  M.  W.  Bacon  against  the  Federal 
Mining  &  Smelting  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    AflSrmed. 

Featberstone  &  Fox  and  OuIIen  &  Dudley, 
for  appellant  Gray  &  Knight,  for  respond- 
ent 

STEWART,  3.  This  action  Is  brought  for 
the  purpose  of  securing  an  order  of  the  dis- 
trict court  of  Shoshone  county  permitting 
the  plaintltC,  appellant  here,  to  Inspect,  ex- 
amine, and  survey  the  Skookum  Lode  min- 
ing claim.  A  general  demurrer  was  filed  to 
the  complaint,  and  sustained  by  the  trial 
court,  and,  the  plabititr  declining  to  amend. 
Judgment  was  rendered  in  favor  of  the  de- 
fendant. From  this  judgment  this  appeal  is 
taken. 

It  Is  alleged  In  the  complaint  that  Kennedy 
J.  Hanley  is  the  owner  of  a  one-eighth  In- 
terest In  the  ^Skookum  Lode  mining  claim, 
and  that  the*  Federal  Mining  &  Smelting 
Company  Is  the  owner  of  the  remaining 
seven-eighths  Interest;  that  on  the  8th  day 
of  June,  1909,  the  plaintiff  obtained  a  judg- 
ment against  the  said  Hanley  for  the  sum  of 
$51,856.51,  and  thereafter  caused  execution 
to  Issue  upon  said  judgment,  and  that  levy 
was  thereafter  made  upon  the  said  interest 


of  said  Hanley  in  said  claim,  and  notices 
of  sale  given;  that  In  order  to  protect 
the  rights  of  the  plaintiff  in  and  to  said 
property  It  will  be  necessary  for  the  plain- 
tiff to  become  a  bidder  at  said  sale;  that 
the  Federal  Mining  Company  bos  lately  and 
during  the  year  1909  uncovered  a  large  and 
valuable  body  of  ore  In  said  Skookum  mining 
claim,  the  location  and  situation  of  which 
is  unknown  to  the  plaintiff,  and  that  It  Is 
necessary  for  the  plaintiff  to  make  an  ex- 
aminatlon  and  inspection  of  said  ore  body,  in 
order  to  determine  the  amount  which  be  can 
properly  bid  at  said  execution  sale.  It  Is 
further  alleged  that  the  plaintiff  will  prob- 
ably be  the  only  bidder  at  said  sale,  and  that 
It  will  be  necessary  for  him  to  buy  the  said 
Interest  of  Hanley,  and  apply  the  same  on 
said  judgment,  and  that  be  has  an  Interest 
In  and  to  said  mining  claim ;  that  he  has 
made  a  demand  in  writing  upon  defendant 
Federal  Mining  Company,  setting  forth  his 
said  Interest  In  said  mining  claim,  and  the 
necessity  for  an  Inspection  and  surrey  of 
same,  and  demanding  permission  to  make 
such  inspection  and  survey,  and  that  the  de- 
fendant has  refused  to  permit  said  examina- 
tion and  Inspection. 

These  are  the  material  allegations  of  tbe 
complaint.  It  is  contended  on  tbe  part  of 
the  respondent  that  the  complaint  Is  Insuffi- 
cient for  the  reason  that  it  falls  to  show 
a  sufficient  Interest  In  tbe  plaintiff  to  au- 
thorize or  empower  the  court  to  make  an 
order  requiring  tbe  defendant  to  permit  in- 
spection and  survey.  The  appellant,  how- 
ever, contends  that  tbe  allegation  that  the 
plaintiff  Is  a  judgment  creditor  of  Hanley, 
and  that  It  will  be  necessary  for  him  to  bid 
at  execution  sale  In  order  to  protect  bis 
judgment.  Is  a  sufficient  allegation  of  in- 
terest to  authorize  and  empower  tbe  court 
to  make  an  order  permitting  Inspection  and 
survey.  The  contention  of  appellant  Is  based 
upon  tbe  general  equity  powers  of  tbe  court, 
and  also  upon  tbe  provisions  of  section  4542 
of  tbe  Revised  Codes.  This  section  reads  as 
follows:  "Any  person  having  a  bona  fide 
claim  to  the  possession,  title  of,  or  biterest 
in,  any  real  property  or  mining  claim,  in- 
cluding any  ledges  thereof,  which  Is,  or 
which  be  has  a  good  reason  to  believe  Is,  in 
tbe  possession  of  another,  either  by  surface 
or  under-ground  holdings  or  workings,  and 
it  is  necessary  for  tbe  ascertainment,  en- 
forcement or  protection  of  such  rights  or 
Interests,  that  an  examination  or  survey  of 
such  property  be  bad,  and  tbe  person  so  In 
the  possession  thereof,  falls  or  refuses  for 
three  days  after  demand  on  him  made  In 
writing,  to  permit  such  examination  or  sur- 
vey to  be  made,  tbe  party  desiring  the  same 
may  apply  to  the  court  or  the  judge  thereof, 
whether  he  have  an  action  concerning  sucb 
property  pending  In  such  court  or  not,  for  an 
order   for   sucb  examination   and   survey." 
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This  section  of  tbe  statute  is  merely  a  legis- 
lative declaration  of  what  iias  been  recog- 
nized as  tbe  general  equity  powers  of  the 
court,  and  Is  intended  to  enable  a  person 
who  claims  possession,  title  to,  or  interest 
In  any  real  property  or  mining  claim,  to 
malce  examination  and  inspection  of  the  prop- 
erty, for  the  purpose  of  protecting  and  pre- 
serving such  possession,  tUle,  or  interest  In 
such  property.  St.  Louis  Mining  &  Milling 
Co.  V.  Montana  Co.,  9  Mont.  288.  23.  Pac.  510; 
Id.,  152  U.  S.  160,  14  Sup.  Ct  506,  38  L.  Ed. 
398;  2  Llndley  on  Mines,  t  873;  Oostigan 
on  Mining  Law,  S  148;  Barringer  &  Adams 
on  the  Law  of  Mines  and  Mining,  p.  730. 

Our  attention  has  not  been  called  to  any 
case,  and  we  have  been  unable  to  And  any,  in 
which  a  court  has  held  that  either  in  the 
exercise  of  the  court's  equitable  Jurisdic- 
tion, or  by  virtue  of  the  powers  conferred 
under  similar  statutes,  relief  should  be  grant- 
ed to  an  applicant  in  the  absence  of  a  show- 
ing that  the  applicant  had  a  bona  flde  claim 
to  the  possession,  or  title  to,  or  interest  in, 
the  property  sought  to  be  protected.  On  the 
contrary,  the  authorities  all  hold  that  the 
claim  to  possession,  or  title  to,  or  interest  in 
real  property  or  a  mining  claim  must  be  an 
actual  right — a  real  interest.  State  ex  rel. 
Geyman  v.  District  Court,  26  Mont.  433,  68 
Pac.  797;  Montana  Co.  v.  St.  Louis  Mining 
&  Milling  Co.,  152  U.  S.  160,  14  Sup.  Ct 
506,  38  L.  Ed.  398 ;  People  v.  De  France,  29 
Colo.  309,  68  Pac.  267. 

The  allegation  that  tbe  plaintiff  is  a 
Judgment  creditor,  and  has  caused  execu- 
tion to  issue  upon  said  Judgment,  and  to  be 
levied  upon  said  property,  does  not  show 
that  the  plaintiff  is  entitled  to  the  posses- 
sion of  said  property,  or  has  any  title  to  or 
interest  in  the  same.  By  the  statute  of  this 
state  the  Judgment  obtained  by  the  plain- 
tiff became  a  lien  on  all  real  property  of 
tbe  judgment  debtor,  and  the  issuance  of 
an  execution  upon  said  Judgment,  and  the 
levying  of  such  execution  upon  any  specific 
property,  or  any  particiilar  Interest  in  prop- 
erty, simply  gave  to  the  plaintiff  a  right 
to  have  such  property',  or  such  particular 
Interest  In  property,  sold  to  satisfy  such 
Judgment.  Property  sold  under  execution 
Is  required  to  be  sold  to  the  highest  bidder, 
and  if  tbe  plaintiff  is  given  permission,  by 
an  order  of  court,  to  enter  upon  said  prem- 
ises and  inspect  the  same,  there  would  there- 
by be  granted  to  plaintiff  an  advantage  which 
would  not  be  given  to  any  other  bidder  at 
Buch  sale.  In  other  words,  the  plaintiff 
by  the  information  thus  obtained  might  be 
able  to  prevent  any  competitive  bidding,  and 
make  it  possible  for  the  plaintiff  to  secure  the 
property  at  much  less  than  it  would  other- 
wise be  sold  for,  had  all  bidders  been  placed 
apon  an  equality. 

Referring  again  to  tbe  statute,  we  find 
that  it  Is  also  provided  therein  that  the  or- 
der for  inspection  and  examination,  may 
be  made  when  it  is  necessary  for  the  as- 
H2P.-67 


certainment  and  enforcement  or  protection 
of  the  right  or  interest  of  the  applicant  In 
other  words,  the  complaint  must  not  only 
allege  a  state  of  facts  which  shows  that 
the  plaintiff  has  a  bona  flde  claim  to  the 
possession,  title  to,  or  Interest  in  the  prop- 
erty, but  tbe  plaintiff  must  also  allege  a 
state  of  facts  showing  a  necessity  for  the 
inspection  and  examination  of  the  property. 

In  the  complaint  under  consideration, 
there  are  no  facts  alleged  which  show  any 
necessity  for  tbe  inspection  and  examina- 
tion in  order  to  enforce  or  protect  any  rights 
of  the  plaintiff.  There  is  no  allegation  of 
injury  or  threatened  injury  to  the  property 
or  depreciation  of  its  value.  The  mere  fact 
that  the  plaintiff  will  probably  be  the  only 
bidder  at  the  execution  sale,  and  in  order 
to  exercise  proper  Judgment  as  to  the  amount 
he  would  bid,  it  is  necessary  that  he  inspect 
and  examine  said  property,  is  not  an  allega- 
tion of  a  state. of  facts  showing  a  neces- 
sity for  such  examination  in  order  to  protect 
any  right  or-  interest  he  may  have  in  or  to 
said  property.  So  far  as  it  appears  from 
the  complaint,  the  Judgment  debtor  may 
have  sufficient  other  property  upon  which 
the  Judgment  is  a  lien,  and  which  may  be 
levied  upon  to  satisfy  the  same,  even  though 
tbe  property  previously  levied  upon  does  not 
invite  any  bidders  whatever,  and  tbe  plain- 
tiff may  be  able  to  enforce  his  claim  against 
the  Judgment  debtor  by  the  sale  of  such 
other  property,  and  be  fully  protected  In  his 
claim.  We  thinlc  the  complaint  fails  to  state 
a  cause  of  action,  and  that  the  trial  court 
did  not  err  in  sustaining  the  demurrer. 

There  is  another  matter  that  it  seems  prop- 
er to  refer  to,  inasmuch. as  there  is  printed 
in  the  record  an  affidavit  made  by  counsel 
for  plaintiff  alleging  certain  facts,  purport- 
ing to  show  a  necessity  for  granting  the 
prayer  of  the  complaint  and  such  affidavit 
is  referred  to  by  counsel  for  appellant  in  his 
brief.  This  affidavit,  however,  has  no  place 
in  the  record,  and  could  not  have  been  con- 
sidered by  the  trial  court  in  determining  the 
sufficiency  of  tbe  complaint  The  sufficiency 
of  tbe  complaint  is  to  be  determined  upon 
the  demurrer,  and  the  addavlt  in  support  of 
tbe  complaint  was  no  part  of  tbe  same,  and 
could  not  have  been  considered  in  deter- 
mining its  sufficiency. 

The  Judgment  is  affirmed.  Costs  are 
awarded  to  respondent 

AILSHIE,  J.,  concurs. 

SULLIVAN,  C.  X  (dissenting).  I  am  un- 
able to  concur  In  the  conclusion  reached  by 
my  Associates.  Tbe  appellant  is  the  Judg- 
ment creditor  of  an  owner  of  one-eighth  in- 
terest in  the  Slcookum  mining  claim,  the  re- 
spondent, the  Federal  Mining  Company,  owns 
the  other  seven-eighths  interest.  To  enforce 
said  Judgment,  which  is  for  more  than  $50,- 
000,  execution  has  been  levied  upon  tbe  one- 
eighth  interest  in  said  mining  claim  belong- 
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Ing  to  the  Judgment  debtor.  That  one-eighth 
Interest  Is  In  the  custody  of  the  law  by  rea- 
son of  levying  such  execution.  So  far  as 
the  record  shows,  the  judgment  debtor  rais- 
es no  objection  to  the  appellant,  who  Is  judg- 
ment creditor.  Inspecting  said  mine  In  order 
that  he  may  intelligently  bid  for  said  prop- 
erty at  the  execution  sale.  In  the  opinion  of 
my  Associates  It  Is  held  that  section  4542, 
Rev.  Codes,  contains  the  only  authority  and 
power  of  a  court  of  equity  to  grant  an  In- 
spection of  real  property;  that  the  provisions 
of  that  section  are  only  a  declaration  of 
what  has  been  recognized  as  the  general 
equity  powers  of  a  court,  and  that  a  person 
to  be  entitled  to  an  inspection  must  have  a 
"bona  fide  claim  to  the  possession,  title  of  or 
Interest  In  any  real  property  or  mining  claim 
including  any  ledges  thereof,"  etc.,  and  since 
the  appellant  is  only  an  execution  creditor 
be  has  no  "bona  fide  claim  to  *  *  *  or 
Interest  in"  said  mining  claim,  therefore  a 
court  of  equity  has  no  power  to  order  an  in- 
spection. In  support  of  the  rule  there  laid 
down,  my  Associates  cite  the  following  au- 
thorities: St.  Louis  Mining  &  Milling  Co.  v. 
Montana  Co.,  9  Mont  288,  23  Pac.  510;  Id., 
152  U.  S.  leo,  14  Sup.  Ct.  506,  38  L.  Ed.  398; 
2  Llndley  on  Mines,  S  873;  Costigan  on 
Mining  Law,  {  148;  Barringer  &  Adams  on 
the  Law  of  Mines  and  Mining,  p.  739 — all  of 
which  refer  to  mining  claims,  and  none  of 
which  involve  the  question  presented  In  the 
case  at  bar. 

In  St.  Louis  Mining  &  Milling  Co.  v.  Mon- 
tana Co.,  above  cited,  it  appears  that  the 
St.  Louis  Company  and  the  Montana  Com- 
pany owned  adjoining  claims ;  that  the  Mon- 
tana Company  had '  constructed  shafts,  tun- 
nels, stopes,  and  drifts  on  Its  own  property, 
and  it  was  the  contention  of  the  St.  Louis 
Company  that  from  those  shafts,  tunnels  and 
drifts  the  Montana  Comiwny  had  crossed  the 
line  of  their  own  property  and  gone  Into  the 
mining  claims  of  the  St.  Louis  Company  niid 
had  extracted  large  quantities  of  ore  there- 
from, and  it  was  alleged  that  It  was  neces- 
sary for  the  St.  Louis  Company  to  make  an 
Inspection  and  survey  of  the  underground 
workings  alleged  to  have  been  made  on  the 
St.  Louts  Company's  claims,  and  It  was  nec- 
essary In  order  to  make  that  inspection  and 
survey  for  the  St.  Louis  Company  to  enter 
upon  the  mining  claims,  In  which  they  claim- 
ed no  Interest,  and  go  down  the  shafts  Into 
the  tunnels  and  drifts  that  the  Montana 
Company  had  constructed  on  Its  own  ground 
In  order  to  get  Into  the  workings  alleged 
to  have  been  made  on  the  St.  Louis  Com- 
pany's grounds.  The  St  Louis  Company 
claimed  no  bona  fide  right  to  the  possession 
of  or  title  to  or  Interest  in  the  mining  claim 
on  which  such  shafts  and  tunnels  were  made, 
and  the  court  granted  the  right  to  enter  Into 
said  shafts  and  tunnels  and  to  inspect  and 
make  surveys  for  the  purpose  of  ascertain- 
ing the  extent  of  the  work,  If  any,  that  the 
Montana  Company  had  done  upon  the  St 


Louis  Company's  ground.  That  action  of 
the  court  was  sustained  both  by  the  Supreme 
Court  of  Montana  and  the  Supreme  Court 
of  the  United  States.  That  proceeding  was 
brought  under  section  376  of  the  Cotle  of 
Civil  Procedure  of  Montana,  which  section  is 
in  part  as  follows:  "Whenever  any  person 
shall  have  any  right  to  or  Interest  In  any 
lead,  lode,  or  mining  claim  which  Is  in  the 
possession  of  another  person,  and  it  shall  be 
necessary  for  the  ascertainment,  enforcement 
or  protection  of  such  right  or  Interest  that 
an  inspection,  examination,  or  survey  of  such 
mine,  lode,  or  mining  claim  should  be  had 
or  made:  or,  whenever  any  inspection,  exam- 
ination, or  survey  of  such  lode  or  mining 
claim  shall  be  necessary  to  protect,  ascertain, 
or  enforce  the  right  or  Interest  of  any  person 
In  another  mine,  lead,  lode,  or  mining  claim," 
etc. 

That  section  is  not  identical  with  said  sec- 
tion 4542  of  our  Revised  Codes,  and  that  de- 
cision Is  not  in  point  in  the  case  at  bar. 
That  section  of  the  Montana  statute  was 
attacked  as  unconstitutional,  as  being  un- 
just and  oppressive,  as  authorizing  a  tres- 
pass upon  private  property.  The  petitioner 
claimed  no  right  to  the  possession  of  or  title 
to  or  Interest  in  the  mining  claims  on  which 
said  shaft  was  constructed.  Both  the  Su- 
preme Court  of  Montana  and  the  Supreme 
Court  of  the  United  States  held  that  stat- 
ute constitutional.  The  decision  by  the  Su- 
preme Court  of  Montana  Is  well  considered, 
and  many  authorities  are  cited,  both  English 
and  American.  In  the  course  of  the  decision 
the  court  said:  "It  will  be  seen  that  the  or- 
der of  the  court  below  followed  an  unbroken 
line  of  precedents.  The  rule  of  equity  which 
has  been  enforced  by  the  courts  of  England 
and  America  is  not  of  statutory  growth.  In 
this  state  the  legislative  department  has  in- 
dorsed ,  the  chancery  practice  Involved  in 
this  hearing  with  the  form  of  law.  We  are 
not  called  on  to  decide  that  the  district 
courts  of  the  state  may  make  the  order  com- 
plained of,  in  the  absence  of  any  require- 
ment of  the  Code  of  Civil  Procedure.  We 
can  vindicate  with  absolute  certainty  the  ex- 
istence of  the  right  to  make  an  order  for 
the  Inspection  and  survey  of  a  lode  mining 
claim,  where  the  appropriate  steps  have  been 
taken  by  interested  parties.  The  authori- 
ties treat  the  proceedings  as  the  proper  mode 
of  securing  'the  best  evidence  of  which  the 
case  in  Its  nature  Is  susceptible.'  There 
Is  not  an  assertion  or  suggestion  by  any  ju- 
rist that  rights  of  property  are  Impaired  or 
transgressed  by  the  making  of  the  orders  for 
an  inspection  and  survey.  •  •  •  We  have 
stated  that  the  power  of  the  courts  of  Eag- 
land  over  this  matter  was  exercised  as  a 
branch  of  their  chancery  jurisdiction.  In 
1854  the  common-law  procedure  act  was  cre- 
ated, and  the  fifty-<eighth  section  provides 
that  'either  party  shall  be  at  liberty  to  apply 
to  the  court  or  a  judge  for  a  rule  or  order 
for  the  Inspection  by  the  Jury  or  by  himself. 
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or  by  his  witnesses,  of  any  real  or  personal 
property,  the  Inspection  of  which  may  be  ma- 
terial to  the  proper  determination  of  the 
question  In  dispute;  and  It  shall  be  lawful 
for  the  court  or  a  judge,  if  they  or  he  thinl: 
fit,  to  make  such  rule  or  order.' " 

The  application  In  that  case  was  made  be- 
fore any  suit  was  brought  to  determine  the 
rights  of  the  parties.  It  Is  stated  In  the 
opinion  as  follows:  "The  bare  fact  that  the 
St.  Louis  Mining  &  Milling  Company  of  Mon- 
tana petitions  for  an  inspection  and  survey 
of  the  mining  property  referred  to  before  its 
complaint  has  been  filed  is  Immaterial." 

In  Wlnslow  v.  GlfTord,  6  Gush.  (Mass.)  327, 
it  is  held  that  an  act  of  the  Legislature  is 
not  unconstitutional  which  authorized  cer- 
tain parties  to  go  upon  private  lands  and 
make  surveys  and  establish  boundaries.  It 
Is  there  said:  "In  effecting  such  an  object, 
there  may  be,  and  often  is,  a 'brief,  and,  as 
it  were,  momentary,  Interference  with  the 
absolute  right  of  the  owner  of  real  estate. 
This  exercise  of  power,  in  its  various  forms, 
is  pne  of  everyday  occurrence;  Indeed,  so 
common  as  to  be  acquiesced  In  without  re- 
monstrance, or  even  a  question  as  to  the 
right  so  to  do."  St  L.  Mining  &  Milling  Co. 
V.  Montana  M.  Co. 

In  that  case  the  only  question  presented  to 
the  United  States  Supreme  Court  was  wheth- 
er the  right  to  Inspect  was  in  violation  of 
any  of  the  provisions  of  the  Constitution, 
and  that  court  held  that  it  was  not  152  U. 
S.  160,  14  Sup.  Ct  506,  38  L.  Ed.  398.  Jus- 
tice Brewer,  In  delivering  the  opinion  in 
that  case,  said:  "Inspection  orders  like  this 
have  been  frequently  made,  sometimes  under 
the  authority  of  special  statutes  and  some- 
times by  virtue  only  of  the  general  powers 
of  a  court  of  equity;"  and  cites  numerous 
cases  in  support  of  that  proposition,  and 
quotes  from  Thomburgh  v.  Savage  M.  Co., 
Fed.  Cas.  No.  13,986,  as  follows:  "The  very 
great  powers  with  which  a  court  of  chan- 
cery is  clothed  were  given  It  to  enable  It  to 
carry  out  the  administration  of  nicer  and 
more  perfect  justice  than  is  attainable  in  a 
court  o'f  law."  The  court  further  said;  "It 
was  conceded  that  such  entry  and  occupancy 
created  a  slight  trespass  upon  the  absolute 
right  of  the  owner  to  an  undisturbed  and 
, exclusive  use  of  his  real  estate,  but  It  was 
held  that  If  the  occupancy  was  reasonably 
necessary  for  some  public  purpose,  was  tem- 
porary, and  with  no  unnecessary  damage,  it 
carried  no  right  to  compensation.  All  these 
cases  involve  some  invasion  of  the  rights  of 
the  owner  to  the  possession  and  use  of  his 
property,  yet  the  necessities  of  justice  seem 
to  compel  it  •  •  •  But  by  an  Inspection 
neither  the  title  nor  the  general  use  Is  taken, 
and  all  that  can  be  said  is  that  there  is  a 
temporary  and  limited  Interruption  of  the  ex- 
clusive use.  And  It  Is  In  that  light  that  the 
question  of  the  validity  of  this  statute  is  to 
be  determined." 

And  again:    "It  is  objected  that  the  statute 


does  not  define  the  quality  of  'right  to  or 
Interest  In'  the  mining  claim  which  entities 
to  an  inspection.  But  does  the  amount  of  a 
party's  interest  determine  the  question  of 
the  constitutionality  of  a  statute  passed  to 
enable  an  accurate  determination  thereof? 
Suppose  It  be  true  that  a  petitioner  has  but 
a  limited  interest  in  a  mine,  has  not  that 
petitioner  a  legal  right  to  the  protection  of 
that  interest  equal  to  that  of  the  other  own- 
ers? Has  he  not  the  same  constitutional 
right  to  any  means  of  ascertaining  and  en- 
forcing that  interest  that  belongs  to  any  oth- 
er party  Interested  in  the  mine?  Indeed,  it 
may  be  said  to  be  generally  true  that  the 
weaker  a  party  and  the  smaller  his  Interest 
the  greater  the  need  of  the  strong  hand  of 
the  court  to  ascertain  and  protect  his  rights. 
It  is  true,  the  quality  of  the  right  or  interest 
Is  not  defined,  but  it  must  In  order  to  come 
within  the  statute,  be  a  'right  to  or  Interest 
in*  the  mining  claim.  The  language  Is  gen- 
eral and  comprehensive,  because  the  Intent  is 
to  Include  within  its  purview  every  actual 
right  every  real  Interest" 

The  appellant  has  a  real  Interest  in  said 
one-eighth  interest  in  said  mining  claim,  in 
that  as  his  execution  is  levied  In  said  inter- 
est he  has  the  actual  right  to  have  his  judg- 
ment satisfied  out  of  said  interest,  and  it  is 
not  for  the  respondent,  who  Is  the  judgment 
creditor's  cotenant  to  say  that  appellant 
shall  not  have  the  fruit  of  his  judgment 
So,  under  the  provisions  of  said  section  4542, 
any  person  having  a  "bona  fide"  interest,  no 
difference  how  small,  in  any  real  property, 
has  the  right,  upon  a  proper  showing,  to  an 
inspection  thereof,  and  I  maintain  that  a 
judgment  creditor  who  has  levied  his  execu- 
tion upon  real  property  has  a  substantial  in- 
terest in  such  property,  and,  when  it  Is  nec- 
essary to  protect  his  interests  at 'the  execu- 
tion sale,  he  has  a  right  upon  proper  show- 
ing to  an  order  for  the  inspection  of  such 
property.  It  is  a  remarkable  propoi^tlon  to 
me  that  a  court  of  equity  has  not  the  general 
power  without  any  statute  authorizing  it  to 
order  an  inspection  of  property  that  has  to 
be  sold  at  execution,  where  the  owner  is  not 
objecting  and  the  cotenant  who  has  no  right 
to  object  to  the  sale  of  the  property  on  exe- 
cution, may  defeat  such  inspection  by  refus- 
ing to  grant  It  If  this  be  true,  it  might 
well  be  said  that  the  arm  of  equity  is  too 
weak  to  secure  to  a  litigant  Justice. 

In  U.  S.  V.  Nourse,  »  Pet  8,  9  L.  Ed.  31, 
the  Supreme  Court  of  the  United  States  de- 
fined the  word  "execution"  as  "that  which 
gives  the  successful  party  the  fruit  of  his 
judgment"  It  is  also  defined  as  the  "end  of 
the  law;  the  act  of  carrying  Into  effect  the 
judgment  or  decree."  17  Cyc.  921.  The  sole 
aim  and  object  of  an  execution  is  to  secure 
the  judgment  creditor  the  fruit  of  the  litiga- 
tion. According  to  my  Associates'  theory, 
the  court  had  jurisdiction  to  render  the  judg- 
ment but  has  no  j  urisdiction  to  aee  that  the 
execution  sale  is  so  conducted  as  to  give  the 
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creditor  tbe  fruit  of  Us  litigation.  The 
qnestlon  arises,  would  the  sale  under  execu- 
tion without  the  inspection  asked  by  appel- 
lant secure  him  the  fruit  of  his  suit?  Tbe 
facts  are  the  plaintiff  has  a  Judgment  ex- 
ceeding $50,000  against  Hanley,  who  owns 
an  undivided  one-eighth  interest  in  the  SIjoo- 
kum  mining  claim.  Appellant  filed  bis  affi- 
davit stating  that  he  was  advised  and  believ- 
ed that  he  will  be  the  only  bidder  at  the 
sale.  The  value  of  the  Skooknm  claim  is 
problematical.  The  one-eighth  interest  of 
Hanley  therein  may  be  worth  $1,000,000  or 
It  may  not  be  worth  30  cents.  The  appellant 
could  not  bid  intelligently  at  the  sale  with- 
out an  inspection  of  the  mine.  How  could  he 
therefore  obtain  the  fruit  of  his  suit  at  the 
end  of  said  execution?  As  before  stated,  at 
least  Hanley's  Interest  in  said  property  is  In 
cnstodia  legis.  Under  tbe  provisions  of  sec- 
tion 4477,  Rev.  Codes,  real  property  or  inter- 
est in  real  property  "may  be  attached  on  exe- 
cution in  like  manner  as  upon  writs  of  at- 
tachment" and  after  the  execution  is  levied, 
the  real  property  upon  which  it  is  levied  is 
In  the  custody  of  the  law.  While  inade- 
quacy of  price  alone  is  not  sufficient  grounds 
for  setting  aside  an  execution  sale,  if  the 
price  is  grossly  inadequate  the  presumption 
of  fraud  arises,  and  the  sale  will  be  set 
aside.  2  Freeman  on  EJxecutlons  (2d  Ed.) 
I  809.  Where  a  purchaser  has,  by  mistake, 
given  an  unreasonable  price  for  an  estate, 
the  court  will,  In  a  proper  case,  wholly  re- 
scind the  contract.  Id.  {  804.  Nothing  but 
an  inspection  can  determine  the  value  of  the 
property  so  that  the  judgment  creditor  can 
make  an  intelligent  bid. 

It  is  clear  to  me  that  a  fair  and  Just  sale 
can  be  bad  of  said  interest  under  execution 
only  after  an  examination  of  the  claim.  The 
law  contemplates  a  fair  and  Just  sale  under 
execution,  and  no  such  sale  can  be  had  with- 
out knowing  something  about  the  property  to 
be  sold  and  its  market  value.  It  is  not  the 
Intention  of  the  law  under  execution  sales  to 
require  the  property  to  be  sold  as  was  tbe 
proverbial  pig  which  was  put  in  a  poke  so 
that  no  one  could  examine  it  before  tbe  stile. 
The  trial  court  that  rendered  said  judgment 
stUI  lias  the  inherent  power  upon  a  proper 
showing  to  compel  a  fair  and  Just  sale  of 
property  under  execution  issued  to  enforce 
said  Judgment  In  Lindley  on  Mines,  g  873, 
the  author  after  referring  to  numerous  stat- 
utes authorizing  an  inspection  of  mines  in  cer- 
tain cases,  states:  "Independent  of  any  state 
legislation  as  an  aid  to  discovery  in  pending 
actions,  the  power  to  order  an  inspection  of 
real  property  has  long  existed  in  the  courts 
of  equity,"  and  quotes  with  approval  from 
Thomburgh  v.  Savage  M.  Co.,  Fed.  Gas.  No. 
13,986.  IB  not  the  importance  of  an  inspec- 
tion in  the  present  case  as  great  as  the  in- 
spection of  a  mine  in  order  to  ascertain 
whether  certain  rights  are  being  violated? 


While  I  have  no  doubt  that  a  court  of  equi- 
ty has  ample  power  under  the  facts  of  this 
case  to  order  an  inspection,  I  believe  with  a 
fair  construction  of  section  4542,  Rev.  Codes, 
the  court  has  ample  authority  under  its  pro- 
visions to  make  such  an  order  as  prayed  for 
by  the  appellant,  and  if  its  provisions  are 
not  broad  enough,  a  court  of  equity  has  am- 
ple power  on  proper  shovring  to  order  an  in- 
spection of  any  real  property  about  to  be 
sold  under  execution.  It  is  held  Dy  numer- 
ous authorities  that^sucb  power  is  not  de- 
rived from  tbe  statute  alone.  In  Piatt  v. 
Bright.  31  N.  J.  Eq.  87,  referring  to  said 
right,  the  court  stated:  "It  arises  independ- 
ent of  it  (the  statute)  from  the  necessities  of 
the  administration  of  Justice  and  is  inherent 
in  this  court" 

It  must  not  be  overlooked  in  this  case  that 
this  proceeding  is  against  a  cotenant  who 
has  no  interest  in  the  Judgment  against  Han- 
ley and  It  should  not  be  permitted  to  defext 
tbe  appellant  from  securing  the  results  of 
his  Judgment  against  Hanley,  thus  prevent- 
ing Hanley  from  realizing  all  that  his  one- 
eighth  interest  in  said  mining  claim  is  fairly- 
worth,  to  be  applied  on  his  debt  due  to  ap- 
pellant The  action  of  the  court  ought  to  be 
reversed  and  an  order  to  Inspect  said  mine 
granted. 


(42   Moat  US) 

DEER    IX)DOB    COUNTT    v.    UNITED 

STATES  FIDRLTTT  tc  GUARANTX 

(X).  OF  BALTIMORE,  MD. 

(Supreme   Court  of  Montana.     Dec.  6,  1910.) 

1.  PHINCIPAt    AND     SUBBTT    (f     20*)— SlOKA- 
TCBE8— UNDERTAKIROB. 

The  principal  to  a  statutory  bond  most 
b«  a  party  thereto,  while  the  person  in  whose 
behalf  a  statutory  undertaking  ia  executed  need 
not  be  party  to  it. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety.  Dec.  Dig.  {  20.*] 

2.  Officers  (S  12C*)— Bonds— Necessitt  fob 
Officeb's  Signature. 

Rev.  Codes,  i  384.  provides  that  official 
bonds  must  be  executed  by  tbe  principal  and 
two  or  more  sureties,  or  by  the  principal  and 
one  or  more  surety  companies.  Section  388 
provides  that  such  bonds  must  be  joint  and 
several.  Section  389  provides  that  a  statutory 
bond  executed  by  an  officer  is  in  force  as  to  tbe 
principal  and  sureties  therein  for  all  breaches 
of  the  conditions  thereof  committed  during 
the  time  such  officer  continues  to  hold  tbe  oft 
flee.  Held  that,  where  such  a.  bond  is  joint 
and  several  so  that  bad  the  principal  signed  it». 
action  might  have  been  brought  thereon  against 
the  surety  without  joining  the  principal  under 
Rev.  Codes,  §  (>492,  and  the  failure  of  tbe  prin- 
cipal to  sien  such  instrument  did  not  change 
tbe  liability  of  the  surety,  and  he  ia  not  re- 
leased by  failure  of  the  principal  to  sign  tbe 
bond. 
fEd.  Note.— For  other  cases,  see  Officers,  Dee, 

Dig.  i  iaa»i 

8.  Stattttes  (I  226*)  —  Construction— Stai- 
UTE8  Adopted  from  Other  States— Pbk- 

SUMPTION. 

Where  a  statute  is  adopted  from  another 
state,  it  will  be  presumed  that  the  Legislature 
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intended  that  the  construction  theretofore  plac- 
ed upon  it  by  the  highest  court  of  the  fttate 
from  which  it  was  adopted  should  he  the  rule 
for  its  construction,  unless  it  appears  that  the 
decision  of  the  foreign  court  was  based  on  un- 
soand  reasoning  or  the  application  of  the  doc- 
trine would  lead  to  a  denial  of  a  substantial 
right 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S§  258.  307;    Dec.  Dig.  i  22C.»] 

4.  Officebs  (I  126*)  —  Bonds  —  Effect  of 

Failcbe  to  Appbove. 

Rev.  Codes,  g  3U3,  providing  that  any  de- 
fect in  the  approval  of  an  official  bond  will  not 
render  it  void  so  as  to  discharge  such  officer 
and  sureties,  was  adopted  from  Pol.  Code  Cal. 
)  963.  Held  that,  in  construing  such  provi- 
sion, the  court  will  adopt  the  construction  ol 
the  California  Supreme  Court,  that  the  pro- 
vision for  approval  of  the  bond  is  to  give  great- 
er security  to  the  public,  and  that  any  detect  in 
snch  approval  cannot  avail  the  surety  so  that 
the  failure  of  the  proper  officer  to  approve  such 
a  bond  will  not  work  a  release  of  the  surety. 

FEd.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  fi  126.»]. 

Appeal  from  District  Court,  Deer  Lodge 
County;  Geo.  B.  Winston,  Judge. 

Action  by  Deer  Lodge  County  against  the 
United  States  Fidelity  &  Guaranty  Company 
of  Bnltluiore,  Md.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

M.  S.  Gunn  and  K  M.  Hall,  for  appellant 
Albert  J.  Galen,  Atty.  Gen.,  and  J.  A.  Poore, 
Asst  Atty.  Gen.,  for  respondent 

HOLLOWAY,  J.  At  the  general  election 
held  In  1904  E.  J.  Nadeau  was  elected  coun- 
ty treasurer  of  Deer  Lodge  county,  and  at 
the  election  held  In  November,  1906,  he  was 
re-elected  to  the  same  office.  In  each  in- 
stance be  qualified  by  taking  and  filing  the 
official  oath  and  giving  bond.  The  bond  In 
each  Instance  was  furnished  by  the  defend- 
ant company  as  surety.  Each  bond  in  terms 
followed  the  requirements  of  the  statute. 
However,  the  bond  given  In  1904  was  not 
signed  by  Nadeau,  but  was  approved  by  the 
district  judge,  filed  and  recorded  as  required 
by  law;  while  the  bond  given  in  1906,  though 
properly  executed,  was  not  approved  by  the 
district  judge  but  was  duly  filed  and  record- 
ed. Nadeau  appointed  George  M.  Johnston 
bis  deputy  for  each  term.  This  action  was 
brought  by  Deer  Lodge  county  against  Na- 
deau and  the  defendant  surety  company  to 
recover  certain  sums  .of  money  alleged  to 
bare  been  collected  by  Johnston  and  convert- 
ed to  his  own  nse.  The  first  cause  of  action 
is  upon  the  bond  given  In  1904,  and  is  for 
the  recovery  of  $6,825.  The  second  cause  of 
action  is  upon  the  bond  given  In  1906,  and  Is 
for  the  recovery  of  $3,300.  A  trial  of  the 
cause  resulted  in  a  judgment  In  favor  of 
the  plaintiff  for  $2,200  on  the  first  cause  of 
action,  and  $3,300  on  the  second  cause  of 
action.  From  that  judgment  the  defendant 
surety  company  appealed.  The  contention 
is  made  by  appellant  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  either 
canse  of  action. 


1.  The  complaint  sets  forth  the  facts  fully. 
Including  the  fact  that  tbe  bond  given  in 
1904  was  not  signed  by  Nadeau,  the  prin- 
cipal. It  alleges,  in  substance,  that  the  bond 
was  approved,  filed,  recorded,  and  acted  up- 
on by  all  the  parties  Interested  as  the  official 
bond  of  Nadeau,  that  Nadeau  entered  upon 
the  discharge  of  his  duties  as  such  treasurer, 
and  thereafter  paid  to  the  defendant  com- 
pany the  premium  for  furnishing  said  bond. 
It  is  now  Insisted  by  appellant  that,  since 
it  appears  affirmatively  from  the  first  cause 
of  action  that  the  bond  was  not  signed  by 
Nadeau,  the  defendant  surety  company  can- 
not be  held  liable  In  this  action  Yor  the  de- 
falcation of  his  d^uty.  The  provisions  of 
the  Revised  Codes  involved  by  both  parties 
to  this  appeal  are  section  384,  which  reads: 
"All  official  bonds  must  be  signed  and  exe- 
cuted by  the  principal  and  two  or  more  sure- 
ties, or  by  the  principal  and  one  or  more 
surety  companies."  Section  388,  as  follows: 
"All  official  bonds  must  be  in  form  joint  and 
several.  •  •  •"  And  section  880:  "Ev- 
ery official  bond  executed  by  any  officer  pur- 
suant to  law  Is  in  force  and  obligatory  op<Hi 
the  principal  and  sureties  therein  for  any 
and  all  breaches  of  the  conditions  thereof 
committed  during  the  time  such  officer  con- 
tinues to  discharge  any  of  the  duties  of  or 
hold  tbe  office,  and  whether  such  breaches 
are  committed  or  suffered  by  the  principal 
officer,  his  deputy  or  clerk."  As  we  under- 
stand counsel  for  appellant,  their  contention 
Is  that  the  statute  makes  tbe  signature  of 
the  principal  necessary  to  tbe  validity  of  an 
official  l)ond.  They  cite  Ney  v.  Orr,  2  Mont 
559,  and  Plerse  v.  Miles,  5  Mont  549,  6  Pac. 
347.  In  Ney  v.  Orr  there  was  involved  tbe 
validity  of  an  appeal  bond  not  signed  by 
Kay,  appellant  The  report  does  not  set 
fortb  the  condition  of  tbe  bond,  but  the 
coart  in  speaking  of  It  said:  "They  [tbe 
sureties]  promised  to  pay  whatever  should 
be  recovered  upon  the  bond  against  Kay  if 
be  did  not  pay."  We  assume  that  this  is  a 
correct  statement  of  tbe  principal  term  of 
the  .bond,  and  upon  this  assumption  the  cor- 
rectness of  tbe  court's  conclusion  is  beyond 
question;  for.  If  the  sureties  were  bound  to 
pay  only  In  the  event  that  recovery  was  had 
against  Kay  on  the  bond,  it  follows  as  a  mat- 
ter of  course  that.  If  Kay  was  not  a  party  to 
the  bond,  recovery  against  blm  on  the  bond 
could  not  be  bad,  and  the  contingent  liabil- 
ity of  tbe  sureties  never  could  attach.  Tbe 
correctness  of  the  court's  conclusion  was  so 
apparent  upon  tbe  face  of  tbe  opinion  that 
a  citation  of  authorities  was  needless;  but 
tbe  court.  In  a  vain  effort  to  justify  a  self- 
evident  conclusion,  cites  Sacramento  v.  Dun- 
lap,  14  CaL  421,  but  falls  to  distinguish  be- 
tween a  joint  and  a  joint  and  several,  bond. 
Other  cases  are  cited,  but  they  are  not  In 
point  to  the  question  which  was  before  the 
court    It  Is  true  that  tbe  bond  In  Ney  v.  Orr 
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was  in  terms  Joint  and  several,  but  the  lia- 
bility of  the  sureties  was  conditioned  upon 
a  recovery  by  Ney  against  Kay  upon  a  bond 
to  which  Kay  was  not  a  party — a  contingen- 
cy which  never  could  arise.  Much  that  is 
said  in  the  opinion  is  obiter  dictum,  and 
while  we  may  concur  in  the  result  reached, 
upon  the  assumption  stated  above,  we  do  not 
deem  the  decision  authority  in  this  instance. 

Plerse  v.  Miles  does  not  Involve  any  ques- 
tion analogous  to  the  one  before  us,  though 
there  are  expressions  found  tn  the  opinion 
which  might  indicate  the  contrary.  The  un- 
dertaking considered  In  that  case  was  given 
to  secure  '&a  attachment,  and  was  not  con- 
ditioned as  required  by  law.  However,  this 
court  did  not  treat  it  as  void,  but  only  de- 
fective, for  it  reversed  the  cause  and  re- 
manded it  in  order  that  the  plaintiff  might 
have  an  opportunity  to  give  a  new  under- 
taking. In  many  cases  this  court  has  re- 
ferred to  the  distinction  between  a  statutory 
undertaking  and  a  statutory  bond.  Typical 
of  these  cases  is  King  v.  Billing,  24  Mont 
470,  62  Pac.  783,  in  which  it  is  said:  "There 
is,  it  is  true,  a  distinction  in  some  respects 
between  a  statutory  bond  and  a  statutory 
undertaking,  as  was  decided  in  Plerse  v. 
Miles,  5  Mont  549,  6  Pac.  347,  and  In  Ney  t. 
Orr,  2  Mont  559,  consisting  chiefly  in  the 
requirement  that  the  principal  must  be  a 
party  to  the  former,  while  the  person  in 
whose  behalf  the  latter  is  executed  need  not 
be  a  party  to  it."  As  a  general  statement 
of  the  distinguishing  characteristic  between 
the  two  classes  of  instruments,  the  foregoing 
is  clearly  correct. 

Upon  the  question  of  the  liability  of  sure- 
ties upon  an  official  bond  not  signed  by  the 
principal,  the  authorities  are  in  conflict 
The  leading  cases  which  it  is  said  hold  the 
■sureties  are  not  bound  are:  Hall  v.  Parker, 
87  Mich.  590,  26  Am.  Rep.  540 ;  Bunn  v.  Jet- 
more,  70  Mo.  228,  35  Am.  Rep.  425;  Mayo  v. 
Renfroe,  66  Ga.  408;  Board  of  Education  v. 
Sweeney,  1  S.  D.  642,  48  N.  W.  302,  36  Am. 
St  Rep.  767;  Martin  v.  Homsby,  55  Minn. 
187,  56  N.  W.  751,  43  Am.  St.  Rep.  487;  and 
Weir  V.  Mead,  101  Cal.  125.  35  Pac.  567,  40 
Am.  St  Rep.  46.  Hall  v.  Parker  was  decid- 
ed upon  the  evidence,  which  showed  that  tne 
sureties  signed  the  bond  upon  the  express 
condition  that  It  should  be  signed  by  the 
principal  before  it  was  delivered.  The  court 
did  not  go  further  than  to  say  that  the  sure- 
ties could  properly  interpose  as  a  defense 
the  breach  of  the  condition  upon  which  they 
became  sureties.  To  the  same  effect  Is  John- 
ston V.  Kimball  Township,  39  Mich.  187,  33 
Am.  Rep.  372.  In  Bunn  v.  Jetmore,  above, 
the  Supreme  Court  of  Missouri  did  decide 
the  question,  but  gives  no  further  reason  for 
its  conclusion  than  the  following:  "The  re- 
ceived doctrine  Is  that  securities  who  exe- 
cute a  writing  as  such  only  can  show  In  dis- 
charge of  their  liability  that  their  principal 
never  was  bound,  and  we  can  perceive  no 
reason  why  that  principle  cannot  be  invoked 


In  this  case."  The  decision  In  Mayor  v.  Ren- 
froe^ Is  that,  since  the  bond  in  question  was 
not  drawn,  executed,  or  approved  as  requir- 
ed by  statute,  there  was  not  any  execution 
or  delivery  of  it  and  consequently '  it  never 
became  effective  even  against  the  sureties. 
In  Board  of  Education  v.  Sweeney  the  ques- 
tion was  squarely  before  the  Supreme  Court 
of  South  Dakota,  and  the  court  said:  "After 
a  careful  review  of  the  authorities,  and  the 
reasoning  upon  which  they  are  based,  we 
think  the  better  rule  Is  that  an  official  bond 
in  which  the  officer  Is  named  as  principal, 
but  which  is  not  executed  by  him,  Is  prima 
facie  invalid,  and  not  binding  upon  the  sure- 
ties." In  Martin  v.  Hornsby  the  court  said: 
"Prima  facie  the  Instrument  now  being  con- 
sidered was  incomplete  and  invalid,  and  was 
not  binding  upon  those  who  signed  it  as 
sureties."  Reference  is  made  to  a  prior  de- 
cision of  the  same  court  to  Curtis  v.  Moss,  2 
Rob.  (La.)  367,  and  to  Board  v.  Sweeney 
above.  In  Weir  v.  Mead  the  bond  sued  upon 
was  joint,  and  was  held  invalid  upon  the  au- 
thority of  Sacramento  v.  Dunlap,  above,  and 
People  V.  Hartley,  21  Cal.  585,  82  Am.  Dec 
758,  but  the  court  makes  clear  the  distinction 
between  a  bond  joint  in  terms,  and  one  joint 
and  several,  holding  that  a  bond  of  the  first 
class  Is  Invalid  without  the  signature  of 
the  principal,  whereas  a  bond  of  the  second 
class  under  like  circumstances  is  valid  and 
binding  upon  the  sureties.  Kurtz  v.  For- 
qner,  94  Cal.  91,  29  Pac.  413.  And  the  rea- 
son for  this  distinction  is  so  apparent  that 
further  comment  seems  unnecessary;  and 
this  is  true  even  though  the  Minnesota  court 
in  Martin  v.  Hornsby  was  unable  to  perceive 
the  reason.  See  Murfree  on  Official  Bonds. 
{  9.  In  St  Louis  Brewing  Ass'n  v.  Hayes,  97 
B'ed.  859,  38  C.  C.  A.  449,  the  court  states 
the  ground  upon  which  the  foregoing  deci- 
sions are  based,  as  follows:  "The  reason 
underlying  the  discharge  of  sureties  from 
liability  in  cases  like  this  is  the  increased 
liability  of  the  surety,  caused  by  the  failure 
of  the  principal  to  sign  the  obligation  exe- 
cuted by  the  surety.  It  would  be  manifestly 
unjust  to  bold  the  surety  bound,  when  the 
principal  fails  to  sign  the  instrument-  if  by 
its  terms  it  was  to  be  signed  by  him  and  hte 
signature  fixed  a  liability  on  him  not  other- 
wise placed  on  him  by  the  transaction,  for  in 
such  case  his  signature  would  lessen  the  lia- 
bility of  the  surety.  The  same  principle 
would  govern  where  the  signature  of  the 
principal  would  give  the  sureties  some  right 
or  power  tending  to  protect  them  which  was 
not  conferred  on  them  otherwise  by  the 
transaction  or  by  law."  But  the  court  holds 
that  such  reason  has  no  application  to  a  ca^ 
unless  the  surety  is  prejudicially  affected  by 
the  failure  of  the  principal  to  sign. 

The  reason  which  prompted  the  Legisla- 
ture to  require  that  a  public  officer  shall  sign 
his  official  bond  is  not  apparent  The  provi- 
sions of  the  statute  with  reference  to  such 
bonds  generally  are  for  the  protection  of  the 
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public  Interests  (29  Cyc.  1452),  and,  unless 
It  appears  that  the  interests  of  tbe  sureties 
are  prejudiced  by  the  failure  of  tbe  princi- 
pal to  sien  tbe  bond,  the  plainest  dictates  of 
reason  would  suggest  at  once  that  tlie  public 
should  not  suffer  by  such  technical  oversight 
As  said  before,  the  bond  in  question  Is  joint 
and  sereml,  and.  had  Nadeau  signed  It,  an 
action  might  have  been  maintained  against 
this  surety  without  joining  the  principal. 
Rev.  Codes,  S  &4n2.  The  failure  of  the  prin- 
cipal, then,  to  sign  the  bond,  did  not  in  the 
least  increase  the  burden  upon  the  surety  or 
rob  It  of  any  right  or  defense  it  otherwise 
might  have  had.  Nadeau  was  bound  by  law 
to  do  everj-thtng  required  In  the  bond,  and 
bis  signature  to  that  Instrument  would  not 
have  Increased  or  otherwise  changed  his  lia- 
bility. Under  such  circunistanceB,  we  think 
the  decided  weight  of  authority  and  the  bet- 
ter reasoning  favor  the  conclusion  that  the 
surety  is  not  releaped  by  the  failure  of  the 
principal  to  sign  the  bond.  The  decision  of 
this  court  In  Cockrill  v.  Davie,  14  Mont  131, 
35  Pac.  958,  while  not  directly  in  point  upon 
the  facts,  very  forcefully  announces  the  view 
of  the  law  Just  stated.  This  court  said: 
"Appellant  Insists  that  the  bond  In  question 
Is  wholly  void  because  Davie,  named  therein 
as  principal,  did  not  sign  it  along  with  the 
sureties;  but  after  much  consideration  of 
this  subject  and  the  authorities,  we  cannot 
sustain  that  view.  The  same  obligation  was 
fixed  upon  Davie  by  another  contract,  and 
Renner  and  Cornelius  [the  sureties]  under- 
took and  promised,  in  writing,  to  answer  for 
tbe  default  of  Davie  in  respect  to  his  engage- 
ments by  virtue  of  that  contract,  which  the 
sureties  described  In  their  bond.  This  bond 
was  a  collateral  Ingraftment  upon  tbe  build- 
ing contract,  whereby  these  sureties  took  up- 
on themselves  tbe  burden  of  answering  for 
any  default  which  Davie  might  make  in  re- 
spect to  his  obligation  thereunder.  As  to 
such  obligations,  where  the  liability  of  the 
principal  is  fixed  by  contract  or  by  operation 
of  law,  the  sureties  who  guaranty  the  fulfill- 
ment of  that  obligation  cannot  avoid  their 
obligation  because  the  principal  did  not  sign 
the  bond  with  them.  There  Is  no  reason  or 
principle  of  law,  or  substantial  right  involv- 
ed, wblch  should  lead  to  such  a  ruling;  and 
the  same,  we  think,  without  doubt,  would  be 
against  the  contemplation,  understiindlng,  and 
purpose  of  the  contracting  parties,  because 
the  sureties  in  such  a  case  neither  gain  nor 
lose  any  sul'Stantlal  right  by  reason  of  the 
principal  signing,  or  omitting  to  sign,  such 
undertaking,  which  he  procured  on  bis  be- 
half." St.  Louis  Brewing  Ass'n  t.  Hayes, 
above.  Citing  the  Cockrill  Case,  the  Su- 
preme Court  of  Arizona,  In  Pima  County  t. 
Snyder,  6  Ariz.  45,  44  Pac.  297.  in  a  case  In 
all  respects  similar  in  its  facts  to  the  one 
before  us  and  under  statutory  provisions  the 
same  as  our  own,  held  that  tbe  surety  is  not 
released  by  reason  of  the  failure  of  the  prin- 
cipal to  sign  the  bond.    To  the  same  eOtect 


Is  Kurtz  V.  Porquer.  above;  State  T.  Mc- 
Donald, 4  Idaho,  468,  40  Pac.  312,  95  Am.  St 
Rep.  137 ;  McKissack  v.  McClendon,  133  Ala. 
558,  32  South.  486. 

In  the  following  cases  the  statutes  in  ques- 
tion did  not  in  express  terms  require  the  offi- 
cer to  sign  his  official  bgnd,  but  the  courts 
proceeded  upon  the  theory  that  it  was  his 
duty  to  do  so,  and  that  such  duty  was  clear- 
ly Implied  by  law,  but  nevertheless  held  that 
the  surety  was  bound  in  the  absence  of  the 
principal's  signature.  State  v.  Bowman,  10 
Ohio,  445;  Donglas  County  v.  Bardon,  79 
Wis.  641,  43  N.  W.  9159;  Miller  v.  Tunis,  10 
Upper  Canada  C.  P.  423.  See,  also,  Loew  v. 
Stocker,  68  Pa.  220;  Tlllson  v.  State,  29  Kan. 
4.52;  1  Brandt  on  Suretyship,  i  170.  In 
Trustees  v.  Sheik,  119  111.  679.  8  N.  B.  189, 
the  Illinois  court,  after  reviewing  the  con- 
flicting decisions  at  length,  concluded  Its  de- 
termination of  a  case  the  facts  of  which  are 
similar  to  the  one  before  us,  as  follows:  "We 
have  given  the  authorities  bearing  on  the 
question  due  consideration,  and  we  are  not 
Inclined  to  adopt  the  view  held  by  the  courts 
that  a  bond  signed  by  the  sureties  without 
the  signature  of  the  principal  may  not  be 
binding  upon  those  who  execute  it,  as  was 
held  In  the  case  cited  from  Missouri  and  oth- 
er like  cases.  If  the  sureties  saw  proper  to 
bind  themselves  without  the  principal  execut- 
ing the  l)ond  and  becoming  bound,  we  think 
they  might  do  so,  and  their  undertaking  Is 
one  that  may  be  enforced  In  the  courts  by  aa 
appropriate  action.  The  fact  that  the  pria 
cipal  obligor  in  this  case  failed  to  sign  tht 
bond  was  a  mere  technicality,  which  ought 
not  to  afreet  tbe  rights  of  any  of  the  parties 
concerned.  In  what  way  are  the  sureties  in- 
jured by  the  omission  of  tbe  principal  ob- 
ligor to  sign  the  bond?  If  they  are  compelled 
to  pay  the  trustees  any  sum  of  money  on  ac- 
count of  the  default  of  the  treasurer,  they 
can  recover  the  amount  back  from  htm 
whether  he  signed  the  bond  or  not  So  far, 
then,  as  they  are  concerned,  they  are  in  as 
good  a  position  as  if  Reitz,  the  treasurer, 
bad  properly  executed  the  bond.  If  Reitz  is 
insolvent  a  Judgment  lo  favor  of  the  trustees 
against  bim  could  be  of  no  benefit  to  the 
sureties.  If,  on  the  other  band,  he  Ls  solvent 
tbe  sureties  can  collect  from  bim  whatever 
sum  they  may  be  required  to  pay  In  conse- 
quence of  executing  the  bond."  With  that 
conclusion  we  agree. 

2.  Did  tbe  failure  of  the  district  Judge  to 
approve  the  second  bond  operate  to  discharge 
tbe  surety?  Some  of  the  earlier  cases  would 
have  answered  this  query  In  tbe  atfirmatlva 
Postmaster  General  v.  Norvell,  19  Fed.  Caa 
1103 ;  Fletcher  v.  I-eigbt  4  Bush  (Ky.)  303. 
But  it  may  be  fairly  said  that  the  unanimous 
opinion  of  tbe  courts  of  late  has  been  to  tb« 
contrary.  In  Commission  v.  McCormick,  4 
Mont  115,  6  Pac.  287,  this  court  without 
giving  any  reason  for  Its  conclusion  and 
without  reference  to  the  authorities  upon  the 
subject,  held  that  tbe  date  of  the  approval 
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of  an  ofBdal  bond  fixes  tbe  date  at  vblcb 
tbe  liability  of  the  sureties  begins.  But, 
whatever  may  be  said  of  that  decision  In 
view  of  tbe  statute  then  in  force,  It  does  not 
have  any  application  to  the  present  case  in 
view  of  our  curative  statute. 

In  1850  tbe  state  of  California  adopted  a 
statute  referring  to' official  bonds,  as  follows: 
"Whenever  any  such  official  bond  shall  not 
contain  tbe  substantial  matter,  or  condition 
or  conditions  required  by  law,  or  tbere  shall 
be  any  defects  in  tbe  approval  or  filing  there- 
of, such  bond  shall  not  t>e  void  so  as  to  dis- 
charge such  officer  and  bis  sureties,  but  they 
shall  be  equitably  bound  to  the  state  or  party 
interested,  and  the  state  or  such  party  may, 
by  action  Instituted  as  other  suits  on  official 
bonds.  In  any  court  of  competent  Jurisdic- 
tion, suggest  the  defect  of  such  bond,  or  such 
approval  or  filing,  and  recover  his  proper  and 
equitable  demand  or  damages  from  such  of- 
ficer, and  the  person  or  persons  who  intended 
to  become  and  were  Included  as  sureties  in 
such  bond."  This  statute  was  carried  for- 
ward with  slight  changes  which  did  not  af- 
fect the  substance,  and  Is  now  section  063, 
Pol.  Code  Cal.  1897.  In  People  v.  Edwards,  9 
CaL  286,  the  court  was  considering  an  ac- 
tion against  tbe  sureties  on  an  official  bond, 
and  said:  "Tbe  defect  in  the  approval  of  the 
bond,  if  any  existed,  could  not  avail  tbe  de- 
fendants. The  object  of  requiring  the  ap- 
proval is  to  insure  greater  security  to  tbe 
public,  and  it  does  not  lie  in  the  defendants 
to  object  that  their  bond  was  accepted  with- 
out proper  examination  into  its  sufficiency  by 
tbe  officers  of  the  law."  After  quoting  tbe 
section  of  tbe  statute  above.  It  further  ob- 
8er\'ed:  "It  is  evident  from  tbe  language  or 
this  section  that  the  defects  which  are  curea 
npon  their  suggestion  in  the  complaint  are 
omissions  which,  but  for  the  statute,  would 
operate  to  discharge  the  obligors."  Citing  the 
same  statute,  the  court,  in  People  v.  Evans, 
29  Cal.  430,  held  that  tbe  sureties  on  an  offi- 
cial bond  were  not.  released  even  though  tbe 
bond  was  approved  by  the  wrong  officer, 
which,  in  effect,  amounted  to  no  approval  at 
all.  Ttals  was  followed  in  Mendocino  County 
V.  Morris,  32  Cal.  146.  In  People  v.  Huson, 
78  Cal.  154,  20  Paa  369,  the  court,  relying  on 
the  statute  above  and  tbe  three  cases  Just 
moitloned,  said:  "Tbe  settled  rule  is  that 
tbe  failure  of  tbe  proper  officers  to  approve 
an  official  bond  will  not  invalidate  it  nor  re- 
lease the  sureties  from  their  liability  upon 
it"  All  of  these  California  cases  were  de- 
cided prior  to  tbe  adoption  of  our  Code  of 
1895.  In  1895  our  Legislature  passed  section 
1066,  Pol.  Code  1895  (Rev.  Codes,  §  393),  bor- 
rowing the  language  in  terms  from  section 
963  of  the  California  Political  Code  above, 
and,  npon  tbe  familiar  principle  repeatedly 
announced  by  this  court,  we  will  assume  that 
in  so  adopting  the  section  our  Legislature  in- 
tended that  the  construction  theretofore  giv- 


en It  by  the  highest  court  of  California, 
should  be  the  rule  for  the  guidance  of  tbe 
courts  of  this  state  In  applying  the  statute 
(McQueeny  v.  Toomey,  36  Mont  282,  92  Pac. 
5C1,  122  Am.  St  Rep.  358;  State  Savings 
Banli  V.  Albertson,  39  Mont  414,  102  Pac. 
692),  unless  it  appears  that  the  decision  of 
the  foreign  court  was  based  on  dnsound  rea- 
soning or  the  application  of  the  decision 
would  lead  to  a  denial  of  a  substantial  right 
(State  V.  Mott  29  Mont.  292.  74  Pac.  728). 
In  the  present  instance  we  tbinic  the  Cali- 
fornia court  correctly  expressed  tbe  legisla- 
tive win  in  its  Interpretation  of  tbe  statute^ 
and  that  our  Legislature  Intended  that  tbe 
statute  should  cover  Just  such  a  case  as  the 
present  one.  Invoicing  here  tbe  rule  announc- 
ed by  tbe  California  court  above.  It  follows 
that  the  failure  of  the  district  Judge  to  ap- 
prove the  bond  did  not  worlc  a  release  of 
the  surety. 

We  think  sufficient  facts  are  stated  in  each 
cause  of  action  to  sustain  the  Judgment 

The  Judgment  is  affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 


(43  Mont  302) 
JENKINS  T.  CARROLL. 
(Supreme  Court   of  Montana.     Dec.  6,  1910.) 

1.  Appeal  ano   Bbbob   (§  414*)— Notick  of 
AppKAii — "AovERSB  Party." 

After  a  judgment  againgt  D.  and  property 
sold  on  execution,  D.  and  her  husband  mortgag- 
ed the  property  to  plaintiff,  who  brought  suit 
to  foreclose  tiie  mortgage  and  have  equitable 
relief  in  aid  thereof,  making  the  persons  claim- 
ing under  the  execution  sale  parties.  D.  de- 
faulted in  tbe  action  and  judgment  was  taken 
against  ber,  and  subsequently  judgment  was 
rendered  for  plaintiff  on  tbe  merits  against  tbe 
ottier  defendants.  After  tbe  commencement 
of  the  action,  a  defendant  claiming  under  tbe 
execution  sale  conveyed  the  property  to  F.,  who 
was  not  made  a  party  defendant  to  the  action. 
Held,  that  there  was  a  complete  severance  of 
tbe  action  as  l>etween  D.  and  sucb  defendant 
and  on  appeal  by  defendant  F.  and  D.  were 
not  adverse  parties,  witliin  the  meaning  ot 
Rev.  Codes,  {  71(X),  which  requires  that  a  no- 
tice of  appeal  shall  l>e  served  on  the  adverse 
party,  as  an  "adverse  party,"  witliin  the  mean- 
mg  of  that  statute,  is  one  who  has  an  interest 
in  opposing  the  object  sought  to  t>e  accomplish- 
ed by  the  appeal. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  414.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  224r-iSi7 ;  vol  8,  pp.  7567-75«8.J 

2.  Judgment  (f|i  461,  618*)— Collatebai.  At- 
tack—Aomissibility  OK  Evidence. 

In  an  action  to  foreclose  a  mortgage,  and 
for  equitable  relief  against  a  Judgment  against 
the  mortgagor  and  parties  claiming  through  an 
execution  sale  thereunder,  the  complaint  al- 
leged that  the  judgment  was  void  for  want  ot 
jurisdiction  by  the  court  both  of  the  subject- 
matter  and  the  parties,  and  specified  the  pai^ 
ticniar  defects  which  deprived  tbe  court  of 
jurisdiction.  Held,  that  the  action  was  not  • 
collateral  attack  on  the  jnd^ent  and  that  all 
proceedings  by  which  jurisdiction  of  the  action 
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lesaltlng  in  the  Jndgment  ww  wnght  to  be 
conferred  were  properly  admitted  in  evidence, 
as  the  burden  of  showing  that  the  judgment 
was  void,  which  was  assumed  by  plaintiff,  could 
not  be  sustained,  except  by  eznibiting  those 
I»roceedings  to  the  court. 

[EVl.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  i§  892-8d5,  961,  9ti2;  Dee  Dig.  H 
461,  518.*] 

8.  Justices  of  the  Peace  (§  154*)— AppkaI/— 
jubisdiction  of  appellate  coubt. 

Under  Rev.  Codes,  S  7121,  an  appeal  is 
taken  from  a  justice's  court  by  filing  with  the 
justice  a  notice  of  appeal  and  serving  a  copy 
npon  the  adverse  party  or  bis  attorney,  and  un- 
der section  7124,  if  the  adverse  party  excepts  to 
the  Buffidency  of  the  sureties  to  the  appeal  bond 
.within  five  days,  the  appellant  must,  upon  no- 
tice, and  within  five  days,  have  the  sureties, 
or  others  in  their  stead,  justify  before  the  Jus- 
tice or  the  judge  of  the  district  court,  and  if 
be  fails  to  do  this,  the  appeal  is  regarded  as-  if 
no  undertaking  had  been  given.  Const,  art.  H, 
f  23,  provides  that  appeals  from  justice's  court 
are  subject  to  statutory  regulation,  and  that 
the  mode  prescribed  for  taking  them  is  ex- 
clusive. Held,  that  until  the  notice  is  filed  and 
served  as  prci<cribed  and  the  undertaking  given 
and,  if  required,  the  sureties  thereon,  or  others 
in  their  stead,  have  justified  after  notice  and 
within  five  days,  the  distriot  court  does  not 
acquire  jurisdiction  of  the  subject-mat.ter  or  of 
the  parties. 

[Bid.  Note.— For  other  cases.  Bee  Justices  of 
tlie  Peace,  Dec.  Dig.  |  154.»J 

4.  Justices  of  the  Peace  (S  59*)- Jubibdio- 
TioN-PBEsmoTroNS— Judgment. 

Under  Const  art.  8,  I  20,  a  justice's  court 
is  a  court  of  inferior  and  limited  jurisdiction, 
havlnit  only  such  power  as  is  expressly  con- 
ferred by  statute,  and  therefore  no  presumptions 
in  ftvor  of  a  judsrment  pronounced  by  it  attach, 
nntil  it  affirmatively  appears  from  the  proceed- 
ings that  it  had  jurisdiction  over  the  subject- 
matter  and  the  parties. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
tlie  Peace,  Cent  Dig.  f  216;   Dec.  Dig.  i  69.*] 

6.  JUDOMEWr  (I  461*)— PBBSOMPTIONS— JUDO- 

HENT  or  COUBT  OF  Genebax,  Jubisdiction. 
Upon  a  direct  attack  upon  the  judgment 
of  a  court  of  general  jurisdiction,  except  by 
appeal,  the  presumption  attaches  that  it  had 
jurisdiction  both  of  the  parties  and  the  sol>ject- 
matter,  and  the  want  of  jurisdiction  must  ap- 
pear affirmatively  from  the  record,  and  when 
the  validity  of  a  judgment  of  a  district  court 
rendered  on  appeal  from  a  Justice's  court  is 
attacked,  the  proceedings  must  show  that  juris- 
diction was  acquired  in  the  manner  prescrilied 
by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  g{  85)2-895;   Dec.  Dig.  i  401.*j 

ft  Justices  or  this  Peace  (J  141*)— Appeal— 
Jubisdiction  op  District  Court. 

Although,  under  Rev.  Codes,  §  7122,  on 
appeal  from  a  justice's  court,  the  trial  is  de 
novo,  and  under  section  7127,  the  district  court 

Proceeds  with  the  trial  as  in  otiier  cases,  juris- 
iction  is  acquired  by  the  district  court  by 
appeal ;  and  hence  its  jurisdiction  must  af- 
firmatively appear. 

[BJd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  467-^76;  Dec.  Dig.  ( 
141.*] 

7.  Justices  of  the  Peace  (M  141,  160»)— Ap- 
pellate JuBisDico'ioN  OF  District  Court— 

Waives. 

The  notice  of  appeal  from  a  justice's  judg- 
ment serves  the  purpose  of  a  summons,  and 
service  of  it  may  be  waived  by  a  general  ap- 
pearance of  the  adverse  party  and  submission  to 
a   trial   and   judgment ;    but   there  can   be   no 


walrer  as  to  jurisdiction  of  the  sabject-matter, 
which  jurisdiction  can  onl^  be  conferred  by  pro- 
ceeding in  accordance  with  the  statutory  re- 
quirements. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  475,  591;  Dec.  Dir 
ii  141,   160.»] 

8.  Justices  or  the  Peace  (8  160*)— Appel- 
late Jurisdiction— Waiter  or  Notice  or 
Appeal. 

Where  the  owner  of  property  takes  part  in 
the  trial  of  an  action  in  the  district  court  on 
appeal  from  a  justice's  court,  and  submits  to 
its  judgment  she  waived  service  of  notice  and 
could  not  thereafter  complain  of  jurisdiction 
of  the  court  as  to  her  person. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  591 ;   Dec.  Dig.  8  160.*] 

Smith,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Silver  Bow 
County;    Jeremiah   J.    Lyuch,   Judge. 

Action  by  Mary  Jenkins  against  Carrie 
May  Carroll.  Judgment  for  plalntlfif,  and  de- 
fendant appeals.    Reversed  and  remanded. 

W.  B.  Carroll  and  Chas.  O'Donnell,  for  ap- 
pellant Breen  &  Hogevoll,  A.  B.  Melzner, 
and  L.  P.  Donovan,  for  re^ondent. 

BRANTLT,  C.  J.  Action  by  the  respond- 
ent for  foreclosure  of  a  mortgage  and  to 
obtain  equitable  relief  tn  aid  thereof.  On 
May  28,  1900,  the  defendant  Cella  Davison 
and  her  husband,  Allen  Davison,  executed 
and  delivered  to  the  respondent  their  prom- 
issory note  for  the  sum  of  $1,500,  due  one 
year  after  date  and  stipulating  for  the  pay- 
ment of  Interest  monthly  at  the  rate  of  1 
per  cent  per  month.  To  secure  the  pay- 
ment of  the  note  and  interest  and  also  snch 
taxes,  Insurance,  etc.,  as  the  respondent 
might  be  compelled  to  pay  in  order  to  pre- 
serve and  protect  the  property,  the  Davl- 
sons  executed  and  delivered  to  the  respond- 
ent a  mortgage  upon  lot  6  in  block  6  of  the 
Leggat  &  Foster  addition  to  the  city  of 
Butte.  The  property  was  owned  by  Cella 
Davison.  Allen  Ddvison  is  now  dead.  Prior 
to  this  transaction,  and  on  January  19,  1899, 
Cella  Davison  commenced  an  action  In  a  jus- 
tice's court  in  Silver  Bow  county,  against 
one  James  Dougherty  to  recover  judgment 
for  the  sum  of  $65  alleged  to  be  due  on  ac- 
count for  board,  together  with  interest.  As 
a  defense,  Dougherty  interposed  a  counter- 
claim for  money  due  on  account  of  labor 
performed  at  the  Instance  and  request  of 
plaintiff.  The  result  was  a  judgment  in 
favor  of  plaintiff  for  $76.30.  Dougherty 
thereupon  took  his  appeal  to  the  district 
court  Before  any  proceedings  were  had 
in  the  cause  in  the  district  court,  the  plain- 
tiff, upon  notice  to  Dougherty's  counsel,  made 
si)eclal  appearance  and  moved  for  a  dismiss- 
al of  the  appeal.  The  motion  was  denied. 
A  trial  upon  the  merits,  had  on  December 
19,  1899,  the  plaintiff  appearing  by  counsel, 
resulted  in  a  Judgment  in  defendant's  favor 
for  $46.80.    On  January  27,  1900,  the  sherilT 
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of  Silver  Bow  county,  having  levied  opon 
the  property  described  In  the  mortgage  under 
an  execution  Issued  upon  this  Judgment,  sold 
It  at  public  auction  to  W.  E.  Carroll  for 
the  sum  of  $63.80  and  Issued  to  htm  the 
usual  certificate  of  sale,  which  was  duly  filed 
with  the  clerk  of  Silver  Bow  county.  On 
January  29,  1901,  no  redemption  having  been 
made,  the  sheriff  executed  to  Carroll  a  deed. 
Thereafter  the  appellant,  Carrie  May  Car- 
roll, by  mesne  conveyances  became  the  owner 
of  such  Interest  as  W.  E.  Carroll  acquired 
under  the  execution  sale  and  bis  sheriff's 
deed.  The  complaint  contains  allegations 
sufflcient  to  warrant  a  decree  In  foreclosure 
as  against  Cella  Davison.  As  ground  for  re- 
lief against  the  appellant,  the  complaint, 
after  setting  out  In  detail  the  proceedings 
in  the  justice's  and  district  courts  resulting 
in  the  Judgment  In  the  case  of  Davison  v. 
Dongherty,  alleges  that  the  Judgment  of  the 
district  court  In  favor  of  Dougherty  and  all 
of  the  proceedings  thereunder  were  void, 
because  that  court  was  without  Jurisdiction 
to  entertain  the  appeal,  and  to  render  Judg- 
ment on  the  merits.  The  specific  allegations 
upon  which  this  conclusion  is  based  are  the 
following : 

"(7)  That  at  the  time  the  said  (copy  of)  no- 
tice of  appeal  was  served  upon  the  attorney 
of  Cella  Davison,  to  wit,  the  24th'  day  of 
January,  1809,  the  said  notice  of  appeal  was 
not  filed  with  said  Justice  of  the  peace  above 
named.  That  the  said  notice  of  appeal  was 
not  filed  with  said  Justice  of  the  peace  until 
the  2.^th  day  of  January,  1890,  and  that  no 
(copy  of)  notice  of  appeal  was  ever  served 
upon  the  said  Cella  Davison,  or  her  attoniey, 
on  the  said  25th  day  of  January  or  subse- 
quent thereto;  and  that  the  said  failure  to 
serve  said  notice  of  appeal  in  the  manner 
provided  by  law  appeared  at  all  times  from 
the   records  and  papers   in  said  cause. 

"(8)  That  on  the  2.5th  day  of  January, 
1899.  the  said  James  Dongherty  filed  in  the 
said  Justice  court  his  undertaking  on  appeal 
in  the  said  action,  entitled  Celia  Davison, 
Plaintiff,  V.  James  Dougherty,  Defendant, 
which  said  undertaking  was  executed  by 
Phil.  J.  Murphy  and  John  J.  Qulun,  as  sure- 
ties, and  conditioned  as  by  law  required,  and 
that  on  the  28tb  day  of  January,  18!)9,  the 
said  Celia  Davison,  plaintiff  in  the  said 
cause,  duly  excepted  to  the  sufllciency  of  the 
said  sureties  upon  the  said  undertaking,  filed 
in  the  said  action,  and  did  duly  serve  upon 
the  said  William  E.  Carroll  and  file  With 
the  said  justice  of  the  peace  bis  (her?|  excep- 
tions to  the  sufficiency  of  said  sureties. 

"(9)  That  on  the  18th  day  of  February, 
1899,  the  said  James  Dougherty,  defendant 
in  said  action,  filed  in  the  said  Justice  court 
in  the  said  action  another  undertaking  on 
appeal,  executed  by  Charles  Schatzlein  and 
William  Harrison,  as  sureties,  and  condi- 
tioned as  by  law  required. 

"(10)  That  the  plaintiff  is  informed  and  be- 
lieves that  none  of  the  said  parties  named 


as  sureties  in  said  nndertakings  ever  Justified 
and  that  no  notice  was  ever  given  that  thesy 
or  any  of  them  would  Justify,  and  that  Celia 
Davison  never  waived  Justification  of  the 
sureties  upon  said  undertakings  on  appeal  or 
either  of  them." 

The  defendant  Cella  Davison  suffered  de- 
fault to  be  entered  against  her;  and  on  De- 
cember 8,  1908.  the  court  after  hearing  the 
respondent's  evidence,  rendered  and  caused  to 
be  entered  a  decree  in  foreclosure  against  ber- 
dlrectlng  the  sale  of  her  Interest  in  the 
property,  whatever  It  might  be.  The  court 
allowed  the  action  to  proceed  as  to  the  ap- 
pellant In  her  answer,  the  appellant,  be- 
sides relying  upon  various  provisions  of  the 
statnte  of  limitations  as  a  bar  to  the  action 
against  her,  alleges  that  the  respondent  bad 
full  knowledge  of  the  condition  of  the  title 
of  Celia  Davison  at  the  time  she  accepted 
her  mortgage  and  put  In  upon  record,  and 
that  at  that  time  she  knew  that  W.  B.  Car- 
roll had  a  prior  lien  thereon  by  virtue  of 
his  purchase  at  the  sheriff's  sale  and  the  cer- 
tificate Issued  to  him  in  pursuance  thereof. 
She  then  deralgns  her  title  by  various  mesne 
conveyances  to  herself,  and  alleges  that  she 
paid  full  consideration  for  the  pro|)erty, 
without  knowledge  of  any  claim  of  respond- 
ent thereto.  She  denies  that  there  was  any 
error  or  Irregularity  in  the  proceedings  in 
the  case  of  Davison  v.  Dougherty,  by  reason 
of  which  the  district  court  was  witiiout  Ju- 
risdiction to  render  the  final  Judgment  there- 
in. At  the  trial  had  on  June  9,  1908.  it  was 
tacitly  assumed  that  all  proceedings  had  un- 
der the  execution  issued  upon  the  Judgment 
resulting  in  the  deed  to  W.  E.  Carroll  were 
regular.  The  contention  waa  that  the  dis- 
trict court  was  without  Jurisdiction  to  try 
the  case  of  Davison  v.  Dougherty  and  to 
render  Judgment  therein,  because  it  ap|)eared 
that  Dougherty,  in  taking  his  apiieal  to  the 
district  court,  had  served  a  copy  of  his  no- 
tice of  appeal  upon  the  plaintiff  before  filing 
the  original  with  the  justice,  instead  of  filing 
before  serving,  and  because  the  sureties  on 
the  undertaking  had  failed  to  Justify  upon 
notice  as  required  by  the  statute.  On  De- 
cember 9,  1909.  the  court,  tiavlng  had  the 
case  under  advisement  until  that  time,  made 
and  filed  its  findings  of  fact  that  the  allega- 
tions contained  in  paragraph  7  of  the  com- 
plaint were  true,  but  that  those  contained  in 
paragraphs  8,  9,  and  10  were  not  true,  and 
rendered  and  caused  to  be  entered  a  decree 
declaring  appellant  without  title  or  interest 
in  the  property.  No  finding  was  made  dis- 
posing of  the  plea  of  the  statute  of  limita- 
tions. The  appeals  are  from  this  decree  and 
from  an  order  denying  appellant's  motion  for 
a  new  trial.  When  the  record  was  filed  in 
this  court,  the  respondent  filed  her  moti'^'n 
to  dismiss  the  appeals  upon  the  ground  that 
two  of  the  adverse  parties.  Tobias  Fiederlck- 
son  and  Cella  Davison,  had  not  been  served 
with  notice  of  the  appeals,  and  because  it 
appeared  from  the  record  that  the  api.ellant 
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is  not  an  aggrieved  party.  Disposition  of  the 
motion  tras  reserved  until  the  bearing  on  the 
merits. 

1.  On  the  motion  to  dismiss  the  appeals. 
XjBlther  Frederickson  nor  Cella  Davison  was 
served  with  the  notice  of  intention  or  of  the 
appeals.  It  appears  that  subsequent  to  the 
commencement  of  the  action  the  appellant, 
by  bargain  and  sale  deed,  conveyed  her  in- 
terest In  the  property  to  Frederickson ;  f'red- 
erickson,  however,  was  not  made  a  party  de- 
fendant by  substitution  or  otherwise.  An 
"adverse  party,"  within  the  meaning  of  the 
statute  (Rev.  Codes,  S  7100),  Is  one  "who  has 
an  Interest  In  opposing  the  object  sought  to 
be  accomplished  by  the  appeal."  Power  & 
Bro.  V.  Murphy,  26  Mont.  387,  68  Pac.  411 ; 
Merk  V.  Bowery  Min.  Co.,  31  Mont.  298,  78 
Pac.  519;  Anderson  v.  Red  Metal  Min.  Co., 
36  Mont  312,  93  Pac.  44 ;  Ctimmlngs  v.  Reins 
Copper  Co.,  40  Mont.  599,  107  Pac.  904.  In 
Harper  v.  Hlldreth,  99  Cal.  20.5,  33  Pac.  1103, 
it  was  said:  ''Whether  a  party  to  the  action 
is  'adverse'  to  the  appellant  must  be  deter- 
mined by  their  relative  position  on  the  rec- 
ord and  the  averments  in  their  pleadings, 
rather  than  from  the  manner  in  which  they 
may  manifest  their  wishes  at  the  trial,  or 
from  any  presumption  to  be  drawn  from  their 
relation  to  each  other,  or  to  the  subject-mat- 
ter of  the  action  in  matters  outside  of  the 
action.  •  •  •  If  his  [the  party's]  position 
on  the  record  makes  him  nominally  adverse, 
he  must  be  so  considered  for  the  purpose  of 
an  appeal  from  the  Judgment  thereon." 
Frederickson  not  being  a  party  to  the  record 
is  not  an  adverse  party.  It  was  therefore 
not  necessary  to  serve  him  with  either  notice. 

Is  Cella  Davison,  upon  this  record,  an  ad- 
verse party?  If  the  whole  case  had  been 
heard  at  one  time  and  a  single  decree  had 
been  entered  adjudging  the  rights  of  all  the 
parties,  we  should  say  that  she  Is.  The  case 
of  Power  &  Bro.  v.  Murphy,  supra,  cited  in 
support  of  the  motion,  would  be  directly  in 
point.  That  case,  like  this,  was  an  action 
to  foreclose  a  mortgage.  The  defendant 
mortgagors,  Patterson  and  wife,  defaulted. 
A  trial  upon  the  issues  presented  by  the  oth- 
er defendants.  Murphy  and  Chlpman,  re- 
sulted in  a  decree  adjudging  that  the  lien 
claimed  by  them  was  inferior  to  that  of 
plaintiff  upon  a  part  of  th?  mortgaged  land, 
but  that  they  had  a  superiot  lien  upon  the  re- 
mainder. Appeals  by  Murphy  and  Chipman 
to  tt!*  court,  by  which'  they  sought  to  have 
their  Hen  declared  superior  to  that  of  plain- 
tiff, were  dismissed  on  the  ground  that  no- 
tice thereof  had  not  been  served  upon  the 
Pattersons.  Patterson,  the  husband,  was 
held  to  be  an  adverse  party,  because  the  ef- 
fect of  a  reversal  or  modification  of  the  de- 
cree would  be  to  release  a  part  of  Patterson's 
property  from  the  prior  Hen  of  the  plaintiH 
as  declared  by  the  decree,  "thereby  diminish- 
ing the  fond  to  arise  from  the  decretal  sale 
and  tending  to  Increase  the  amount  of  any 
deficiency  Judgment  that  might- be  rendered 


against  Patterson."  Here,  however,  we  find 
two  separate  decrees,  one  entered  on  default 
against  Cella  Davison,  to  which  the  appel- 
lant was  not  a  party,  and  another,  about  a 
year  afterwards,  to  which,  though  it  inciden- 
tally affects  her  rights,  Cella  Davison  was  not 
a  party.  In  their  treatment  of  the  case,  the 
court  and  counsel  for  respondent  proceeded 
upon  the  theory  that  a  separate  decree 
against  Cella  Davlswn  was  proper  under  the 
statute  (Rev.  Codes,  $  6712).  In  our  opinion, 
this  course  resulted  in  a  complete  severance 
of  the  action  as  against  Cella  Davison  and 
appellant  as  codefendants,  and  put  the  latter 
in  the  same  position  in  which  she  would 
have  been  had  a  separate  action  been  brought 
against  her  to  set  aside  her  claim  under  the 
sheriff's  deed,  and  thus  to  remove  an  obstruc- 
tion in  the  way  of  the  satisfaction  of  a  fore- 
closure decree  obtained  theretofore  In  an  In- 
dependent action.  If  this  be  the  correct 
view,  and  we  think  it  is,  upon  the  entry  of 
the  foreclosure  decree  against  her,  Cella  Da- 
vison passed  out  of  the  action  as  a  code- 
fendant  with  appellant  and  was  not  a  party 
to  the  record  made  thereafter,  within  the 
rule  of  the  cases  cited,  supra ;  so  that  upon 
proceedings  upon  motion  for  a  new  trial  and 
appeal  she  should  be  regarded  as  an  adverse 
party.  She  could  not  move  for  a  new  trial  to 
have  the  second  decree  vacated,  nor  could 
she  appeal  from  it.  Whether  she  should  have 
been  regarded  as  a  necessary  or  proper  party 
to  the  action  as  against  the  appellant,  we  do 
not  decide.  The  last  ground  of  the  motion 
that  appellant  is  not  aggrieved  by  the  decree 
against  her,  deserves  no  further  notice  than 
the  statement  that  if  this  is  so,  then  no  de- 
fendant In  any  case  who  is  adjudged  to  be 
without  right  is  an  aggrieved  party. 

2.  On  the  merits.  At  the  trial,  the  court 
admitted  in  evidence,  over  objection  of  appel- 
lant, the  flies  In  the  cause  of  Davison  v. 
Dougherty,  transmitted  by  the  Justice  to  the 
clerk,  and  also  the  proceedings  had  in  the 
case  in  the  district  court.  The  copy  of  the 
Justice's  docket  recites  that  the  trial  was 
had  and  Judgment  rendered  by  him  on  Janu- 
ary 18,  1899;  that  the  notice  of  appeal  was 
filed  with  the  Justice  on  January  25th ;  that 
an  undertaking  on  appeal  was  filed  January 
2.5th;  that  on  January  28th  the  plaintiff 
filed  with  the  justice  her  exceptions  to  the 
sufficiency  of  the  sureties,  and  that  on  Feb- 
ruary 18th  the  defendant  filed  another  under- 
taking with  different  sureties.  Why  the 
filing  of  this  undertaking  was  deferred  to 
this  date,  and  whether  the  sureties  thereon 
justified  before  the  Justice  after  notice  of 
the  plaintiff,  does. not  appear.  On  February 
24th  the  Justice  transmitted  the  files  In  the 
case  to  the  clerk,  consisting  of  a  transcript 
of  his  docket,  an  undertaking,  and  12  other 
papers.  What  the  date  of  this  undertaking 
was,  or  when  It  was  filed  with  the  justice, 
does  not  appear.  The  notice  of  appeal  shows 
an  admission  of  service  by  plaintiff's  counsel 
on  January  24th.    From  the  proceedings  in 


Digitized  by 


KjOO 


gie 


1068 


U2  PACIFIC  BEPOBTEB 


(Hont 


the  district  conrt,  It  appears  that  on  June 
12th  the  plaintiff  appeared  specially  and  mpv- 
ed  to  dlsmisis  the  apijeal,  on  the  ground  that 
it  had  not  been  taken  as  provided  by  the 
statute;  that  after  several  postponements 
the  motion  was  denied  on  July  1,  1899,  and 
that  a  trial  had  on  December  19,  1899,  both 
plaintiff  and  defendant  appearing  and  taking 
part,  resulted  in  the  judgment  in  favor  of 
Dongberty,  as  already  stated.  No  question 
is  made  by  appellant  as  to  the  8u£Sciency  of 
the  evidence  to  sustain  the  findings. 

In  their  brief,  counsel,  after  asserting  that 
the  attack  upon  the  judgment  In  the  case  of 
Davison  t.  Dougherty  is  collateral,  argue 
that  the  court  erred  in  admitting  the  evi- 
dence referred  to  above.  They  make  the  con- 
tention, also,  that  the  conclusion  reached-  by 
the  court  that  the  judgment  in  question  was 
void  is  erroneous.  There  is  no  merit  in  the 
first  contention.  The  complaint  assails  the 
Judgment  directly,  alleging  that  it  was  void 
ab  initio  for  want  of  jurisdiction  by  the  dis- 
trict court,  both  of  the  subjectrmatter  and 
the  parties,  to  entertain  the  appeal  and  to 
render  the  judgment,  on  the  grounds  (1)  that 
the  plaintiff  was  not  served  with  a  copy  of 
the  notice  after  the  original  had  been  filed 
with  the  justice,  and  (2)  that  the  defendant 
failed  to  have  the  sureties  on  his  undertaking 
justify  after  notice  of  plaintiff's  exceptions 
to  their  sufficiency,  or  to  have  other  sureties 
justify  before  the  justice  or  the  judge  of  the 
district  court,  upon  notice  to  plaintiff  with- 
in five  days,  as  provided  by  the  statute  (Bev. 
Codes,  {  7124). 

The  very  purpose  of  the  action  was  to  have 
set  aside  a  judgment  which  operated  as  an 
obstruction  to  the  sale  of  the  mortgaged 
property  under  the  foreclosure  decree.  To 
this  character  of  case,  the  rule  declared  in 
Haupt  V.  Simington,  27  Mont.  4S0,  71  Pac. 
672,  94  Am.  St.  Bep.  839,  and  in  Burke  v. 
Interstate  S.  &  L.  Ass'n,  25  Mont.  315,  64 
Pac.  879,  87  Am.  St  Bep.  416,  cited  by  coun- 
sel, has  no  application.  In  the  former  case 
the  judgment  was  not  assailed  by  the  plead- 
ings in  any  way.  It  was  sought  merely  by 
way  of  defense,  to  show  that  the  defendant 
had  not  been  served  with  summons;  and 
hence,  that  the  judgment  was  void  because 
the  court  was  without  jurisdiction.  In  the 
latter  case,  it  was  sought  in  the  same  way 
to  impeach  a  judgment  upon  which  defend- 
ant rested  his  claim  of  title  to  the  property 
in  controversy.  In  each  case  this  court  held 
that  the  attack  was  collateral,  and  that  the 
validity  of  the  judgment  must  be  determined 
by  an  inspection  of  the  judgment  roll  alone. 
In  this  latter  case,  the  expression  "collateral 
attack"  is  defined  as  including  "every  pro- 
ceeding in  which  the  integrity  of  a  Judgment 
is  challenged,  except  those  made  in  the  ac- 
tion wherein  the  judgment  is  rendered,  or  by 
appeal,  and  except  suits  brought  to  obtain 
decrees  declaring  judgments  to  be  void  ab 
Initio."  The  same  distinction  is  pointed  out 
more  elaborately  in  tlie  text  in  23  Cyc^j  at 


page  1065,  as  follows:  "The  term  'collateral' 
as  used  in  this  connection  is  opposed  to  'di- 
rect'  If  an  action  or  proceeding  is  brought 
for  the  very  purpose  of  impeaching  or  over- 
turning the  judgment.  It  is  a  direct  attadc 
upon  it.  Such  is  a  motion  or  other  proceed- 
ing to  vacate,  annul,  cancel,  or  set  aside  the 
judgment,  or  any  proceeding  to  review  it  in 
an  appellate,  court,  whether  by  appeal,  error, 
or  certiorari,  or  a  bill  of  review,  or,  under 
some  circumstances,  an  action  to  quiet  title. 
On  the  other  hand,  if  the  action  or  proceed- 
ing has  an  independent  purpose  and  con- 
templates some  other  relief  or  result,  al- 
though the  overturning  of  the  judgment  may 
be  important  or  even  necessary  to  its  suc- 
cess, then  the  attack  upon  the  judgment  is 
collateral.  This  Is  the  case  where  the  pro- 
ceeding is  founded  directly  upon  the  judg- 
ment In  question,  or  upon  any  of  its  Incidents 
or  consequences  as  a  judgment,  or  where  the 
judgment  forms  a  part  of  plaintiCTs  title,  or 
of  the  evidence  by  which  Ills  claim  is  sup- 
ported." 

This  action  is  clearly  a  direct  attack  upon 
the  judgment  In  question;  and  hence  ail  the 
proceedings  by  means  of  which  jurisdiction 
of  the  action  resulting  in  the  judgment  com- 
plained of  was  sought  to  be  conferred  upon 
the  district  court  were  properly  admitted  ha 
evidence.  The  respondent  assumed  the  bur- 
den of  showing  that  the  judgment  was  void. 
She  could  not  accomplish  this  In  any  way 
other  than  by  exliibitlng  to  the  court  these 
proceedings,  with  other  evidence.  If  she  had 
such,  thus  demonstrating  that  some  of  the 
mandatory  requirements  of  the  statute  had 
been  omitted,  or  that  any  omission  to  com- 
ply with  any  of  them  had  not  been  waived. 
Under  the  statute,  an  appeal  is  taken  from  a 
justice's  court  to  the  district  court  by  the 
dissatisfied  party  by  his  filing  with  the 
justice  his  notice  of  appeal  and  serving  a 
copy  upon  the  adverse  party  or  his  attorney 
at  any  time  within  30  days  after  rendition  of 
the  judgment  Bev.  Codes,  g  7121.  The  ap- 
peal does  not  become  effective  for  any  pur- 
pose, however,  unless  an  undertaking  be  filed 
with  the  justice,  in  the  amount  and  contain- 
ing the  conditions  prescribed.  If  within  5 
days  the  adverse  party  excepts  to  the  suffi- 
ciency of  tile  sureties,  then  the  appellant 
must  upon  notice  and  within  five  days,  have 
the  sureties,  or  others  in  their  stead,  justify 
before  the  justice  or  the  judge  of  the  dis- 
trict court.  If  he  falls  to  do  this,  the  appeal 
must  be  regarded  as  if  no  undertaking  had 
be  given.  Bev.  Codes,  g  7124.  If  any  oC 
these  steps  are  omitted,  the  district  court  ia 
without  jurisdiction  to  entertain  the  appeal; 
for,  though  such  appeals  are  provided  for  by 
the  Constitution,  they  are  subject  to  statu- 
tory regulation  and  the  mode  prescribed  for 
taking  them  is  exclusive.  Const  art  8,  f  23. 
Until  the  notice  is  filed  and  served  as  pre- 
scribed and  the  undertaking  given,  and,  If  re- 
quired, the  sureties  thereon,  or  others  in 
their  stead,  justify  after  notice  and  within 
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flye  days,  the  district  court  does  not  acquire 
jurisdiction  of  the  subject-matter  or  of  the 
parties. 

A  justice's  court  Is  one  of  Inferior  and  lim- 
ited jurisdiction,  baring  only  sucb  power  as 
is  expressly  conferred  by  statute.  Const,  art. 
8,  S  20;  Layton  v.  Trapp,  20  Mont.  455,  52 
Pac.  208i.  Therefore  no  presumption  in  favor 
of  a  Judgment  pronounced  by  it  attaches 
until  It  affirmatively  appears  from  the  pro- 
ceedings that  it  bad  power  to  render  it,  that 
is,  jurisdiction  over  the  subject-matter  and 
the  parties.  Layton  v.  Trapp,  supra;  11 
Cyc.  693.  So  when  the  validity  of  a  judg- 
ment of  a  district  court,  rendered  on  appeal 
from  a  justice's  court.  Is  brought  in  question, 
the  proceedings  must  show  that  jurisdiction 
was  acquired  in  the  manner  prescribed  by  the 
statute,  for  the  appeal  can  be  taken  only  in 
the  manner  prescribed.  Const,  art.  8,  }  23. 
As  was  pointed  out  In  Burke  v.  Interstate 
S.  Sc  L.  Ass'n,  supra,  upon  a  direct  attack 
upon  the  judgment  of  a  court  of  general 
jurisdiction,  except  by  appeal,  the  presump- 
tion attaches  that  it  bad  jurisdiction,  both  of 
the  parties  and  the  subject-matter,  and  in 
any  case  the  want  of  jurisdiction  must  ap- 
pear afflrinatlvely  from  the  record.  Beach 
V.  Spokane  Ranch  &  Water  Co.,  25  Mont.  380, 
65. Pac  111.  The  Judgment  In  question  here, 
however,  was  rendered  by  a  court  which  pro 
bac  vice  was  of  special  and  limited  Jurisdic- 
tion. On  appeal  from  a  Justice's  court,  the 
trial  Is  de  novo  (Rev.  Codes,  §  7122);  but 
the  district  court,  though  proceeding  with 
the  trial  as  in  other  cases  (Rev.  Codes,  g 
7127),  acquires  Its  jurisdiction  by  appeal 
under  the  statute  (State  ex  rel.  Grissom  v. 
Justice's  Court,  31  Mont.  258,  78'  Pac.  498; 
Oppenbelmer  v.  Regan,  32  Mont.  115,  79  Pac. 
605;  Galpin  v.  Page,  85  U.  8.  350.  21  L.  Bd. 
959);  and  hence  its  Jurisdiction  must  af- 
firmatively appear.  Gunn  v.  Howell,  27  Ala. 
663,  62  Am.  Dec.  785;  Cooper  v.  Sunder- 
land, 3  Iowa,  114,  66  Am.  Dec.  52;  11  Cyc. 
693;  McCauley  v.  Jones,  33  Mont.  32,  88 
Pac.  572;  State  ex  rel.  Hall  v.  District 
Court,  34  Mont.  112,  85  Pac.  872,  115  Am. 
St.  Rep.  922.  In  State  v.  District  Ciourt  and 
McCauley  v.  Jones,  supra,  It  was  held  that 
the  district  court  is  without  jurisdiction  to 
proceed  with  the  trial  on  an  appeal  from  a 
justice's  court,  if  it  appears  that  the  order 
of  filing  and  serving  the  notice  of  appeal  as 
prescribed  by  the  statute  is  not  observed. 
The  same  rule  applies,  also,  with  reference 
to  the  filing  of  the  andertaklng.  The  filing 
of  the  notice  and  undertaking  are  necessary 
to  give  the  district  court  Jurisdiction  of  the 
subject-matter,  and  the  service  of  the  notice 
is  required  to  brjng  the  adverse  party  into 
court.  The  notice  serves  the  purpose  of  a 
summons.  Service  of  it  may  be  waived  by  a 
general  appearance  of  the  adverse  party  and 
submission  to  a  trial  and  Judgment,  Just  as 
the  service  of  summons  may  be  waived  (Da- 
vidson V.  O'Donnell,  41  Mont.  308,  110  Pac. 
645);  but  there  can  be  no  waiver  as  to  ju-  ] 


risdiction  of  the  subject-matter,  for  the  par- 
ties can  in  no  case  waive  the  Jurisdiction  in 
this  regard  or  confer  It  by  consent.  Stimp- 
son  Computing  Scale  (To.  v.  Superior  Court, 
12  Cal.  App.  536,  107  Pac.  1013;  Coker  v. 
Superior  Court,  58  Cal.  178;  McCracken  v. 
Superior  Court,  86  Cal.  76,  24  Pac.  845. 

The  foregoing  discussion  is  not  altogether 
pertinent  to  the  disposition  of  this  case.  We 
have  ventured  upon  it  because,  in  view  of 
the  manner  In  which  the  case  has  been  pre- 
sented by  counsel  and  of  the  condition  of  ttie 
record  before  us,  we  think  a  new  trial  should 
be  ordered.  The  court  found  that  the  alle- 
gations of  paragraphs  8,  9,  and  10  of  the 
complaint,  touching  the  fiUog  of  the  under- 
taking and  the  failure  of  defendants  in  the 
case  of  Davison  v.  Dougherty,  were  not  true. 
This  finding  necessarily  Implies  that  all  the 
required  steps  touching  the  filing  of  the  un- 
dertaking on  appeal  were  observed,  and  that 
jurisdiction  of  the  subject-matter  of  the  ac- 
tion was  regularly  obtained.  Hoice  it  la 
evident  that  the  court  based  its  conclusion 
that  the  Judgment  was  void  upon  its  finding 
that  the  allegations  of  paragraph  7  are  true. 
In  Davidson  v.  O'Donnell.  supra,  one  of  the 
questions  decided  was  whether  service  of  the 
notice  of  appeal  from  the  Justice's  court 
could  be  waived.  This  court  said:  "The 
object  to  be  accomplished  by  serving  a  notice 
of  appeal  is  to  apprise  tlie  respondent  that 
the  appellant  has  removed  the  cause  to  a 
higher  court,  and  to  give  the  respondent  an 
opportunity  to  appear  and  protect  himself 
In  the  appellate  court.  Assuming,  in  this  In- 
stance, that  Davidson  filed  his  notice  of  ap- 
peal, but  never  served  It  upon  Bailey  or  his 
attorney  at  all,  still,  if  Bailey  went  Into  the 
district  court  and  asked  for  and  was  granted 
leave  to  file  a  supplemental  complaint,  would 
any  court  then  listen  to  him  to  say  that  be 
liad  not  been  served  with  the  notice  of  ap- 
peal, or  that  service  of  the  notice  had  not 
been  made  as  required  by  law?  The  plainest 
dictates  of  common  sense  would  say  at  once 
that  he  bad  waived  the  service  by  his  gen- 
eral appearance  in  the  district  court" — cit-> 
ing  cases.  So  here.  By  taking  part  in  the 
trial  in  the  district  court  and  submitting  to 
its  judgment,  the  plainttfT  Davlsou  waived 
the  service  of  the  notice  and  could  not  there- 
after complain  that  the  court  was  without 
jurisdiction  over  her  person.  Her  mortgagee, 
the  respondent  In  this  case,  stands  in  no  bet- 
ter position.  So  far  as  this  feature  of  the 
case  is  concerned,  her  rights  are  concluded. 

Since  this  is  an  equity  case,  W6  should  be 
Inclined  to  reverse  the  decree  and  direct  the 
action  to  be  dismissed  as  to  the  appellant 
because  of  this  erroneous  conclusion  of  the 
trial  court,  if  the  record  were  in  condition  to 
Justify  this  course.  It  does  not  contain  a 
copy  of  the  undertaking  filed  with  the  Jus- 
tice and  transmitted  by  him  to  the  clerk  of 
the  district  court  The  date  at  which  it  was 
filed  with  the  justice  does  not  appear.  The 
transcript  of  the  Justice  recites  that  excep- 
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tlons  to  tbe  sufficiency  of  the  sureties  on  the 
undertaking  first  filed  In  support  ot  the  ap- 
peal on  January  25,  1899,  were  filed  with 
him  on  January  28th,  and  that  a  secoud 
undertaking  was  filed  on  February  18th,  24 
days  thereafter.  If  these  recitals  are  true, 
and  no  other  undertaking  was  filed  in  season, 
the  cause  was  never  properly  removed  to 
the  district  court,  and  It  was  without  juris- 
diction to  try  It  and  render  the  Judgment. 
Inasmuch  as  the  findings  on  this  subject  are 
Id  favor  of  the  appellant  and  she  does  not 
question  them,  we  cannot  determine  the  cor- 
rectness of  them  upon  the  evidence.  We 
have  deemed  it  safer,  therefore,  simply  to 
reverse  the  decree  for  the  reasons  stated, 
and  to  remand  the  cause  to  the  district  court 
for  a  retrial,  whereupon  the  rights  of  the 
parties  may  be  adjudged  as  that  court  may 
be  advised. 

The  decree  and  order  are  reversed,  and  the 
cause  Is  remanded  to  the  district  court  for  a 
new  trial. 

Reversed  and  remanded. 

HOIiLOWAY,  J.,  concurs. 

SMITH,  J.  I  am  not  prepared  to  fully 
concur  in  the  result  reached  by  the  court  In 
the  case  of  Power  &  Bro.  v.  Murphy,  26 
Mont.  387.  68  Pac.  411,  cited  by  the  Chief 
Justice.  Otherwise  I  agree  to  what  Is  said 
In  the  foregoing  opinion. 
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SMITH  V.  COLLI  8  «t  al. 
(Supreme  Court  of  Montana.     Dec.  12,  1910.) 

i.  Appeal  and   Kbbob   (f  865*)— EIxteni  ov 

Review— Nature  of  Decision. 

An  appeal  from  an  order  refusing  to  set 
aside  a  default  decree  presents  a  direct  attack 
upon  the  decree. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
E5rror,  Dec.  Diy.  i  865.*] 

2.  PsocESS  (I  100*)— Summons  bt  Publica- 
tion—"Four  Weeks." 

Rev.  Codes,  |  C521,  requiring  summons  by 
publication  to  be  published  once  a  week  for 
four  successive  weeks,  and  making  the  service 
complete  on  the  day  of  the  fourth  publication, 
does  not  require  the  publication  to  cover  four 
full  weeks ;   four  publications  being  sufficient. 

[Bd.  Note. — ^For  other  cases,  see  Process,  Cent 
Dig.  §  133;    Dec.  Dig.  i  lOG.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2928.] 

8.  Process  (§  98*)  —  Publioatiok  Sebvicb  — 

Order — Sufficienct. 

Under  Rev.  Codes,  {  6521,  requiring  sum- 
mons by  publication  to  be  published  once  a  week 
for  four  successive  weeks,  an  order  for  publica- 
tion, "at  least  in  four  numbers  of  said  paper, 
which  shall  be  published  in  successive  weeks,'* 
is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  11  121-126;    Dec.  Dig.  |  98.*] 

4.  Prooess  (§  96*)  —  Publication  Sebyicb  — 
Atfidavit — Sufficiency. 

Under  Hev.  Codes,  |  6520,  authorizing  sum- 
mons by  publication  ag;ainst  a  nonresident  de- 


fendant, on  an  affidavit  that  plaintiff  has  a 
cause  of  action  against  him,  and  that  be  is  a 
necessary  or  proper  party,  the  aflidavit  may 
be  made  on  information  and  t>elief. 

[Kd.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  a  108-120;   Dec.  Dig.  {  9G.*J 

5.  AFFIDAVIT8  ({  8*)— INFOBMATIOK  OF  AFFI- 
ANT. 

Where  a  statute  expressly  or  impliedly  re- 
quires a  statement  which  can  only  be  made  on 
Information  and  belief,  an  affidavit  in  tliat  form 
is   sufficient. 

(Ed.    Note.— For  other  cases,   see   Affidavits, 
Cent  Dig.  {  16;   Dec.  Dig.  f  8.*] 

6.  Judgment  (t  419*)— Default  Jttdokeut^— 

Equitable  Relief— Fraud. 

Equity  will  relieve  against  a  default  judg- 
ment on  publication  service  obtained  by  plain- 
tiff knowingly  misrepresenting  the  facts,  by 
stating  that  which  he  knew  to  be  false,  or  by 
suppressing  a  known  truth. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  i  794 ;    Dec.  Dig.  i  419.*] 

7.  Judgment  (S  1!59*)— Default  Jddoment— 
Motion  to  vacate  —  Conclusiveness  of 
Affidavit. 

On  motion  to  set  aside  a  default  judgment 
obtained  on  publication  service,  movant's  affida- 
vit will  not  Be  treated  as  true,  as  against  con- 
flicting allegations  of  the  complaint  and  the 
affidavit   for  publication. 

[Ed.   Note. — For  other  cases,   see  Judgment, 
Dec.  Dig.  {  139.*] 

8.  Judgment  ({  162*)- Default  Judomknt— 
Proceedings  to  Vacate. 

On  motion  to  set  aside  a  default,  the  af- 
fidavit of  merits  of  the  defense  cannot  be  con- 
troverted by  a  counter  affidavit,  since  the  court 
will  only  determine  whether  a  prima  facie  de- 
fense is  made  out 

[Ed.   Note.— For  other  cases,   see  Judgment 
Dec.  Dig.  {  162.*] 

9.  Judgment  (f  138*)  —  Dkfaci,t»— Vaoatiow 
—Judicial  Discbetion. 

Under  Rev.  Codes,  {  6589,  permitting  a 
court,  in  its  discretion,  to  relieve  against  a 
judgment  for  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  a  motion  to  set  aside  a 
default  is  addressed  to  the  trial  court's  sound 
legal  discretion,  which  should  not  l>e  exercised 
in  defendant's  favor  unless  the  motion  be 
promptly  made  and  accompanied  by  a  valid  ex- 
cuse for  his  mistake,  inadvertence  or  neglect 
and  a  showing  that  he  has  prima  facie  a  good 
defense  on  the  merits,  and  that  the  judgment 
would   affect   him   injuriously. 

[Ed.    Note. — For  other  cases,  see   Judgment 
Cent  Dig.  ${  249-254 ;    Dec.  Dig.  f  138.*] 

10.  Judgment  (g  139*)— Defaults— Vaoatioit 
—Judicial   Discbetion. 

Under  Rev.  Codes,  g  6589,  providing  that 
a  trial  court  "may"  vacate  a  default  judgment 
against  a  defendant  constructively  served^  with- 
in one  year  after  rendition,  an  application  for 
vacation  is  not  granted  as  a  matter  of  rigbt^ 
but  is  addressed  to  the  trial  court's  sound  legal 
discretion. 

[Kd.   Note. — For  other  cases,   see  Judgment 
Gent  Dig.  |g  265-268;    Dec.  Dig.  t  139.*] 

11.  Judgment  (J  142*)— Defaults— Vacatiow 
—Essential  Showing. 

One  seeking,  under  Rev.  Codes,  §  6589,  ta 
vacate  a  default  judgment  obtained  on  construc- 
tive service,  should  show  that  be  did  not  have 
actual  notice  of  the  action  in  time  to  defend, 
that  he  moved  promptly  on  discovering  the  de- 
fault, that  he  has  a  good  defense  on  the  merita, 
and  that  the  judgment  would  prejudice  him. 

[Ed.   Note.— For   other  cases,   see  Judgment 
Cent  Dig.  i  253;    Dec.  Dig.  i  142.*] 
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12.  EtiDBKCB   (f    71*)  —  PRESUlCFTIONa  —  Rk- 
CWPT  OF  Letters. 

Defendants,  to  whom  copies  of  summons 
and  complaint  were  mailed  at  their  Icnown 
place  of  residence,  are  presumed  to  have  bad 
actual  notice  of  pendency  of  the  suit. 

[Ed.  Note.— Kor  other  cases,  see  Bvidence, 
Cent.  Dig.  {  92;    Dec.  Dig.  |  71.*] 

13.  Appeal  and  Error  (J  900*)  —  Review — 
RiJi.iNos  Presdmptivei,?  Correct. 

Tlie  trial  court's  ruling  being  presomp- 
tively  correct  will  be  upheld  if  it  can  be  done 
on   any  reasonable  hypothesis. 

|Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  3007-3009;  Dec  Dig.  I 
9(H>.*J 

14.  jDDOifENT  (J  159*)— Defaults— Vacation 
— Insufficient  Suowino. 

'i'lie  trial  court  did  not  abuse  its  discre- 
tion under  Kev.  Codes,  i  G58i),  in  refusing  to 
vacate  a  default  judgment  obtained  on  con- 
structive service,  where  the  onl^  showing  of 
want  of  actual  notice  of  the  suit  was  an  af- 
fidavit by  one  who  could  make  it  on  informa- 
tion and  belief  only,  and  where  there  was  no 
showin;;  that  dpfpndants  acted  promptly  to  have 
the  default  set  aside. 

lEd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  %i  312,  313;  Dec.  Dig.  {  159.*] 

Aiii>eal  from  District  Court,  Lewla  and 
Clark  Couuty;  J.  Miller  Suilth,  JuUice. 

Action  by  A.  Ia  Smith  agaluat  Uusell  O. 
Collis  and  others.  From  an  order  refuisinx 
to  set  aside  a  default  decree  for  plaintiff,  de- 
fendants apjjeaL    Affirmed. 

n.  O.  &  a.  H,  Mclntlre,  for  appellants. 
BL  O.  Day  and  Qunn  &  llall,  fur  respondent. 

HOLLOWAY,  J.  On  April  30,  1909,  A.  L. 
Smith  commenced  an  action  In  the  district 
court  of  Lewis  and  Clark  county  against 
Rosell  C.  ColllB  and  Mary  CoUhi  to  quiet  U- 
tie  to  certain  real  estate  situate  In  the  city 
of  Helena.  On  May  Ist,  Smith  made  and 
filed  an  affidavit  for  publication  of  summons 
in  which,  among  other  things.  It  Is  alleged 
that  the  defendants  are  nonresidents  of  Mon- 
tana and  reside  at  Cunastotn,  Oneida  county, 
N.  Y.  On  the  same  dny  the  clerk  of  the 
court  Issued  an  order  for  publication,  which 
directs  that  summons  be  pulilished  In  the 
Montana  Daily  Record  "at  least  in  four  num- 
bers of  snid  paper,  which  shall  be  published 
In  successive  weeks."  Proof  of  publication 
vras  made  by  the  foreman  of  the  [laper  by  af- 
fidavit, in  which  it  Is  stated  that  a  copy  of 
the  summons  was  published  In  "the  regular 
and  entire  issue  of  suUI  paper  for  a  period 
of  four  consecutive  weeks,  commencing  on 
the  3d  day  of  May,  1909,  and  ending  on  the 
24th  day  of  May.  1909."  The  clerk  of  the 
court  also  made  afUdnvit  that  on  Mny  1st  be 
"deposited  in  the  United  States  post  office  at 
Helena,  Lewis  and  Clark  county,  Montana,  In 
separate  envelopes  securely  sealed,  with  the 
postage  prepaid,  a  copy  of  the  complaint 
and  summons  thereto  annexed,  one  directed 
to  Rosell  C.  Collis,  Canastota,  Oneida  coun- 
ty, N.  Y.,  and  one  directed  to  Mary  Collis. 
Canastota,  Oneida  co'unty,  N.  Y."  On  June 
15th  the  default  of  defendants  was  entered 


for  want  of  any  appearance,  arid  a  decree  In 
conformity  with  the  prayer  of  the  complaint 
was  rendered  and  entered.  On  June  10,  1910, 
the  defendants  and  W\  R.  Church,  who 
claims  to  be  a  grantee  of  defendants,  filed  In 
court  their  motion  to  set  aside  the  decree, 
open  the  default,  and  permit  defendants  to 
answer,  and  gave  notice  of  such  motion  to 
plaintiff.  On  the  same  day  the  court  fixed 
June  14tb  as  the  date  for  hearing  the  mo- 
tion. On  this  last  day  the  court  was  engaged 
in  the  trial  of  Jury  cases,  and  for  that  rea- 
son the  hearing  was  continued  by  consent  of 
the  parties  to  July  2d.  On  June  14th  ])lain- 
tlff  filed  a  counter  affidavit  In  opixntitlon  to 
the  motion.  On  July  2d  the  motion  was  sub- 
mitted and  on  July  irith  dented  by  the  court 
From  the  order  denying  the  motion,  the  de- 
fendants and  Church  appealed.  We  agree 
with  counsel  for  appellants  that  In  this  pro- 
cee<Ung  they  are  making  a  direct  attack  up- 
on the  validity  of  the  Judgment  of  the  lower 
court 

1.  The  first  ground  of  attack  Is  that  the 
summons  wns  not  published  for  the  period 
required  by  law.  As  we  understand  counsel 
for  aptiellants,  their  contention  is  that  the 
I>erlod  of  publication  must  cover  4fnli  weeks, 
or  28  days.  Section  0321.  Rev.  Codes,  pro- 
vides that  the  summons  shall  be  published 
"once  a  week  for  four  successive  weeks." 
In  construing  statutes  containing  similar  pro- 
visions, different  courts  have  reached  differ- 
ent conclusions.  Slnrket  National  Bank  ▼. 
Pacific  National  Bank,  89  N.  Y.  397.  and  Cal- 
vert V.  Calvert  15  Colo.  300,  24  Pac.  1W3, 
represent  the  extremes  of  tbene  views.  In 
New  York  it  is  held  that  a  provision  of  the 
statute  for  publication  "once  a  week  for  six 
successive  weeks"  contemplates  "a  full  six 
weeks'  publication,  and  not  six  times  In  six 
different  weeks."  In  Colorado  the  court 
held  that  the  provision  of  the  Code  of  CivU 
Procedure  of  that  state  of  1877  (section  42), 
for  a  service  of  summons  by  publishing  it 
"once  a  week  for  four  successive  weeks," 
does  not  mean  4  weelu  of  7  days  each,  and 
that  the  publication  is  completed  on  the  day 
on  which  the  summons  is  published  in  the 
fourth  successive  week,  although  less  than  28 
days  have  elapsed  since  It  was  first  pub- 
lUbed. 

If  our  Code  section,  above,  contained  no 
other  provision  than  the  one  quoted,  we 
might  experience  some  difficulty  in  determin- 
ing its  meaning.  But  to  our  minds  the  sec- 
tion Itself  furnishes  the  key  to  its  own 
proper  interpretation,  in  the  last  sentence 
which  reads:  "The  service  of  summons  iB 
complete  on  the  day  of  the  fourth  publica- 
tion." This  Is  a  legislative  declaration  that 
only  four  publications  are  required,  if  there 
Is  one  In  each  of  four  successive  weeks.  "A 
week  consists  of  seven  consecutive  days." 
Rev.  Codes,  {  2030.  "The  time  In  which  any 
act  provided  by  law  is  to  be  done  is  com- 
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pated  by  exdudlng  the  first  day  and  Includ- 
ing tbe  last,  unless  the-  last  Is  a  holiday,  and 
then  it  is  also  excluded."  Sections  (i219,  8067. 
Every  Sunday  is  a  holiday.  Section  8065. 
For  the  purpose  of  Illustrating  our  view,  let 
us  assume  that  publication  is  made  on  the 
same  day  In  each  of  four  successive  weeks, 
as,  for  instance,  on  the  3d,  10th,  17tb,  and 
24th.  The  greatest  period  of  time  which  can 
elapse  between  the  first  and  fourth  publica- 
tions is  21  days,  under  the  rule  of  computa- 
tion prescribed  by  the  Code  above.  Or  as- 
sume the  most  extreme  case  which  we  can 
Imagine:  That  the  publication  occurred  on 
tbe  4th  (although  that  day  is  Sunday),  13th, 
22d,  and  31st  of  the  present  mouth  of  De- 
cember, 1910.  The  greatest  period  of  time 
which  can  elapse  between  the  first  and 
fourth  publications  is  27  days,  according  to 
tbe  same  rule.  Since  section  G521  requires 
only  four  publications,  and  requires  that  there 
shall  be  at  least  one  in  each  of  4  successive 
weeks,  it  is  self-evident  that  the  statute  does 
not  contemplate  that  there  shall  be  a  period 
of  4  weeks,  or  28  days,  elapse  between  the 
first  and  fourth  publications,  as  such  a  thing 
is  absolutely  Impossible.  Since,  then,  the 
statute  cannot  mean  that  a  full  period  of  4 
weeks,  or  28  days,  must  be  covered  by  tbe 
publication,  there  remains  but  one  other  in- 
terpretation to  be  given  to  the  language  em- 
ployed, viz.,  the  publication  must  occur  four 
times,  once  in  each  of  4  successive  weeks, 
using  the  term  "week"  as  defined  in  the 
Code.  The  proof  of  publication  in  this  in- 
stance shows  a  compliance  wltb  the  law  as 
thus. construed. 

Appellants  refer  to  McLean  v.  Moran,  38 
Mont  296,  299,  99  Pac.  836,  as  supporting 
their  contention.  In  that  case  the  question 
now  before  us  was  not  involved  or  consider- 
ed. Tile  controversy  there  arose  over  the 
meaning  to  be  given  to  the  sentence  In  sec- 
tion 6521  above^  which  reads:  "When  pub- 
lication is  ordered,  personal  service  of  a 
copy  of  the  summons  and  complaint  out  of 
the  state  is  equivalent  to  publication  and 
deposit  in  the  post  ofiice."  That  a  construc- 
tion of  this  language'  was  the  only  matter  for 
determination  will  appear  conclusively  from 
tbe  opinion.  The  defendants  in  that  case 
were  nonresidents.  An  order  for  the  pub- 
lication of  summons  was  regularly  made,  but 
personal  service  was  bad  upon  the  defend- 
ants in  Pennsylvania,  under  the  sentence  of 
the  section  just  qnoted.  The  plaintiff  had  a 
copy  of  tbe  summons  and  complaint  deliver- 
ed to  defendants  on  April  16,  1908,  and  their 
default  was  entered  on  May  8th.  The  lower 
court  held  that  the  default  was  entered  pre- 
maturely, and  this  view  we  adopted;  in  do- 
ing so,  however,  we  inadvertently  said :  "The 
person  so  served  shall  have  the  full  period 
of  four  weeks  and  twenty  days  within  which 
to  make  bis  appearance."  We  should  have 
said:  "The  person  so  served  shall  have  the 
full  period  of  publication  and  twenty  days 
within  which  to  make  his  appearance."    If 


In  view  of  the  one  question  considered  in 
that  case  a  modification  of  our  holding  Is 
necessary,  it  is  now  made  to  conform  to  tbe 
suggestion  above. 

2.  What  we  have  said  disposes  of  the  con- 
tention made  that  the  order  for  publication 
is  not  sufficient.  While  the  order  does  not 
follow  the  exact  language  of  the  statute,  its 
meaning  is  the  same.  If  the  summons  was 
published  four  times,  once  in  each  of  four 
successive  statutory  weeks,  it  was  sufficient, 
and  this  is  what  tbe  order  directed  should 
be  done. 

3.  Objection  Is  made  to  the  aOldavit  for 
publication  upon  tbe  ground  that  the  state- 
ments (1)  that  tbe  plaintiff  has  a  cause  of 
action  against  the  defendants,  and  (2)  that 
defendants  are  necessary  or  proper  parties 
to  the  action,  are  made  upon  information 
and  belief.  Paraphrased,  section  6520  of  the 
Revised  Codes  reads:  "When  the  person  on 
whom  the  service  of  a  summons  is  to  be 
made  resides  out  of  the  state,  and  an  affi- 
davit stating  this  fact  Is  filed  with  tbe  clerk, 
and  such  aflJdavit  also  states  ttiat  a  cause 
of  action  exists  against  such  nonresident  de- 
fendant and  that  he  is  a  necessary  or  prop- 
er party  to  tbe  action,  the  cleric  shall  cause 
the  service  to  be  made  by  publication."  It 
is  insisted  that  the  statute  requires  each  oC 
the  statements  above  to  l>e  made  positively, 
or.  in  other  words,  as  we  understand  this 
contention,  it  la  that  the  party  making  the 
affidavit  must  make  each  of  these  statements 
as  a  fact  of  his  own  knowledge,  and  in  this 
view  counsel  for  appellants  are  not  alto- 
gether without  authority  to  support  them. 
Columbia  Screw  Ca  v.  Warner  Lock  Ca,  138 
Cal.  445,  71  Pac.  498.  Tbe  reasoning  of  that 
case,  ^wever,  does  not  appeal  to  as.  To 
illustrate  our  view  further:  Let  us  assume 
that  Smith,  the  plaintiff  in  this  action,  had 
stated  positively  In  bis  affidavit  for  publi- 
cation that  a  cause  of  action  exists  against 
the  defendants  Rosell  O.  Collis  and  Mary 
CoUls,  and  that  each  Is  a  necessary  or  prop- 
er party  to  this  action.  Assume,  then,  that 
tbe  defendants  bad  appeared  and  raised  the 
question  of  the  sufficiency  of  the  complaint 
(which  we  will  assnme  stated  all  the  facta 
correctly)  and  also  the  question  of  proper  <a 
necessary  parties  defendant  and  the  court 
had  decided,  first  that  the  complaint  did 
not  state  a  cause  of  action,  and,  second,  that 
neither  defendant  was  a  necessary  or  prop- 
er party  to  tbe  action,  and  this  decision  be- 
came final,  could  any  one  claim  that  Smith 
had  committed  perjury?  If  so,  and  if  the 
statute  does  In  fact  require  -  such  state- 
ments to  be  made  positively,  then  we  may 
confidently  assert  that  nearly  every  person 
who  makes  such  an  affidavit  commits  perjury. 
because  "an  unqualified  statement  of  that 
which  one  does  not  know  to  be  true  is  equiv- 
alent to  a  statement  of  that  which  one 
knows  to  be  false."  Rev.  Codes,  f  8241. 
From  tbe  very  nature  of  things,  one  cannot 
know  in  advance  absolutely  that  a  cause  ot 
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acMon  ezlsts  against  a  pattferalar  person,  or 
that  a  named  person  Is  a  necessary  or  prop- 
er party  to  a  certain  action.  The  questions 
whether  a  given  statement  of  facts  consti- 
tutes a  cause  of  action,  or  a  particular  per- 
son Is  a  necessary  or  proper  party  to  the 
action,  are  questions  of  law  pure  and  simple; 
and  we  nave  not  yet  reached  that  stage  of 
perfection  where  any  person,  layman  or  law- 
yer, is  so  far  Infallible  that  he  may  not 
be  mistaken  upon  a  question  of  law.  It  Is 
doubtless  true  that  the  plaintiff  In  an  action 
to  enforce  payment  of  a  plain,  overdue  prom- 
issory note,  may  assert  confidently  that  a 
canse  of  action  exists  and  that  the  maker 
Is  a  necessary  or  proper  party  defendant; 
but  the  statute  Is  not  confined  In  Its  opera- 
tions to  simple  actions  of  that  kind.  It  ex- 
tends to  a  variety  of  actions,  some  of  whl<* 
are  of  the  most  complicated  known  to  the 
law.  We  do  not  believe  the  Legislature  to- 
tended  to  say  to  the  litigant:  "You  are  de- 
nied any  relief  in  the  courts  against  a  non- 
resident unless  you  are  willing  to  swear  to  a 
statement  yon  do  not  know  to  be  true,  which 
Is  equivalent  to  a  statement  of  that  which 
yon  know  Is  not  true."  Considering  this 
same  question,  the  Supreme  Court  of  Ne- 
braska, in  Leigh  V.  Qreen,  64  Neb.  533,  90 
N.  W.  255,  101  Am.  St  Rep.  592,  on  rehear- 
ing said:  "The  statute  should  receive  a  con- 
struction In  accordance  with  common  sense. 
It  was  not  Intended  to  require  perjury,  and, 
as  It  requires  affidavit  to  matters  lnv«riving 
l^al  opinion  and  conclusions  of  law  and 
fact  It  must  contemplate  that  such  affidavit 
will  be  made  upon  the  only  basis  on  which 
such  opinions  and  conclusions  can  be  reach- 
ed. •  •  •  In  a  trial  where  numerous  wit- 
nesses are  successively  examined,  the  several 
facts  and  circumstances  may  be  made  to  ap- 
pear by  competent  proof,  and  the  trier  of 
fact  may  draw  the  proper  Inference  there- 
from. But  where  one  man  Is  to  make  affi- 
davit to  the  conclusion,  be  must  in  fact 
state  the  belief  which  the  Information  In  his 
possession  gives  rise  to,  whether  he  express- 
ly says  so  or  not;  otherwise,  the  required 
affidavit  could  never  be  made."  Whenever 
the  statute,  either  In  express  terms  or  by 
Implication,  requires  a  person  to  make  a 
statement  which  from  the  very  nature  of 
things  can  only  be  made  on  Information  and 
belief,  an  affidavit  in  that  form  meets  the 
demands  of  the  statute.  It  Is  Impossible  for 
any  one  to  swear  positively  that  a  particular 
person  Is  a  nonresident  of  this  state,  or  to 
say  that  a  nonresident  resides  at  a  particu- 
lar place.  In  requiring  these  facts  to  be 
stated,  the  statute  does  not  demand  the  Im- 
possible^ and  certainly  does  not  contemplate 
that  a  false  statement  sliall  be  made.  It 
does  Intend  that  the  person  making  the  af- 
fidavit for  publication  shall  state  these  facts 
upon  Information  and  belief — the  only  pos- 
sible ground  upon  which  they  can  be  made. 
In  this  present  case  the  plaintiff  In  his  af- 
fidavit refers  to  bis  complatot  on  file,  and 
112P,-68 


says:  "(S)  I  have  fully  and  fairly  stated  the 
facts  of  the  case  to  Messrs.  Carpenter,  Day 
&  Carpenter,  attorneys  of  this  court  In  the 
dty  of  Helena,  Montana,  my  attorneys,  and 
I  am  by  them  Informed,  and  I  verily  believe, 
that  I  have  a  good  canse  of  action  in  this 
suit  against  the  said  defendants,  as  will  fully 
appear  by  my  verified  complaint  herein,  to 
which  reference  Is  hereby  made,  and  the 
said  defendants  Resell  O.  Collls  and  Mary 
Collls  are  necessary  and  proper  parties  de- 
fendant thereto,  as  I  am  advised  by  my  said 
counsel  after  such  statement  made  as  afore- 
said, and  as  I  verily  believe."  We  hold  that 
the  affidavit  Is  sufficient,  and  the  authorities 
sustaining  this  conclusion  will  be  found  to 
note  to  17  Bncyclopedia  Pleading  &  Prac- 
tice, 61. 

4.  Appellants  contend  that  the  district 
court  should  have  vacated  the  Judgment  ° 
opened  the  default  and  permitted  the  defend- 
ants to  answer,  for  the  reason,  as  It  Is  claim- 
ed, the  record  discloses  that  the  plaintiff 
practiced  deceit  In  procuring  the  order  for 
publication.  If  we  understand  counsel  for 
appellants  correctly,  their  contention  Is  that 
in  his  complaint  and  affidavit  for  publication, 
plaintiff  Smith  made  allegations  as  to  his 
ownership  of  the  land  Involved  which  were 
not  true  and  which  be  could  not  have  believ- 
ed were  true,  and  purposely  omitted  the 
statement  of  facts  which  he  Icnew  to  be  true, 
and  which,  if  stated,  would  have  shown  that 
he  did  not  have  a  cause  of  action,  and  that 
these  facts  appear  from  the  affidavit  filed  by 
Church,  for  the  defendants  In  support  of 
their  motion  to  vacate  the  Judgment  and 
that  for  the  puri)oses  of  this  motion  such 
affidavit  is  to  be  taken  as  true.  If  to  a  suit 
in  equity  to  set  aside  a  default  Judgment 
for  fraud.  It  appeared  from  the  evidence 
that  plaintiff  had  knowingly  misrepresented, 
the  facts,  either  by  stating  that  which  was 
known  to  be  false  or  by  snppresstog  a  known 
truth,  and  by  such  misrepresentation  had 
imposed  upon  the  court  or  clerk  to  procuring 
the  order  for  publication,  the  court  would 
set  aside  the  Judgment  This  Is  In  effect  the 
holding  In  Dunlap  v.  Steere,  92  Cat  344,  28 
Pac.  563,  16  L.  R.  A.  361,  27  Am.  St.  Rep. 
143;  but  we  do  not  understand  the  rule  to 
be  as  stated  by  counsel  for  appellants  that, 
on  motion  to  set  aside  a  default,  the  affida- 
vit in  support  of  the  motion  will  be  treated 
as  true,  In  the  sense  that  it  demonstrates 
the  falsity  of  plaintiff's  complaint  or  affida- 
vit for  publication,  or  both,  to  so  far  as  the 
allegations  confiict  If  that  was  true,  then 
In  every  Instance  wherein  defendant's  affi- 
davit conflicted  with  the  affidavit  for  pub- 
lication— and  this  would  occur  in  practically 
every  case — fraud  on  the  i)art  of  the  plaintiff 
to  procuring  the  order  would  be  established 
by  an  ex  parte  affidavit  even  though  a  sub- 
sequent trial  might  demonstrate  that  the  al- 
legations to  defendant's  affidavit  were  not 
supported  by  the  proof — were  in  fact  untrue. 
It  iB  the  rule  that  upon  a  motion  to  set  aside 
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a  default,  tbe  facts  stated  In  the  affidavit  of 
merits  as  the  defense  Intended  to  be  inter- 
posed, cannot  be  controverted  by  a  counter 
affidavit,  and  this  for  the  reason  that  on  tbe 
hearing  of  the  motion  tbe  court  will  not  try 
the  i^Kht  of  defendant  upon  the  merits  by 
ex  parte  affidavits,  but  will  confine  itself  to 
an  investigation  of  the  affidavit  of  merits  tx> 
see  whether  a  prima  facie  defense  is  made 
ovt.  23  Cyc.  958;  Butte  Butchering  Co.  v. 
i:;iarl[e,  19  Mont  306,  48  Pae.  303.  Beyond 
this  tbe  rule  does  not  go;  and  neither  tbe 
trial  court  Bor  this  court  wUl  convict  tbe 
plaintiff  of  fraud  or  deceit  in  advance  of  a 
judicial  determination  as  to  whether  tbe  al- 
legations of  his  complaint  and  affidavit  for 
publication  are  true,  or  whether  the  allega- 
tions in  the  affidavit  made  on  behalf  of  de- 
fendants are  true. 

6.  It  is  Insisted  that  tbe  application  to  set 
aside  tbe  default  was  not  addressed  to  the 
discretion  of  the  trial  court  but  should  have 
been  granted  as  a  matter  of  right.  Section 
6589,  Rev.  Codes,  provides:  "(1)  The  court 
may  lllcewlse  in  Its  discretion  •••  re- 
lieve a  party  •  »  »  from  a  Judgment 
*  *  *  talten  against  him  through  his  mis- 
take, Inadvertence,  surprise  or  excusable  neg- 
lect •  *  •  (2)  When  from  any  cause  the 
summons  In  an  action  has  not  been  personal- 
ly served  on  tbe  defendant,  the  court  may 
allow  on  such  terms  as  may  be  Just  such  de- 
fendant or  his  legal  representative,  at  any 
time  within  one  year  after  the  rendition  of 
any  Judgment  in  such  action,  to  answer  to 
the  merits  of  the  original  action."  This  sec- 
tion deals  with  two  classes  of  persons;  the 
first  comprises  defendants  who  have  been 
personally  served  with  summons  but  through 
mistake,  inadvertence,  surprise  or  excusable 
neglect  have  defaulted.  As  to  tbU  class  tbe 
rule  is  uniform  that  a  motion  to  set  aside 
the  default  is  addressed  to  tbe  sound,  legal 
discretion  of  the  trial  court,  and  to  move 
such  discretion  In  favor  of  the  defaulted  par- 
ty, he  must  present  a  valid  excuse  for  his 
mistake.  Inadvertence,  or  neglect ;  must  show 
that  he  has  moved  promptly  to  set  aside  tbe 
default;  that  he  has  prima  facie  a  good  de- 
fense on  the  merits;  and  that  the  Judgment 
against  him.  If  permitted  to  stand,  will  af- 
fect blm  injuriously.  Bowen  v.  Webb,  .34 
Mont  61,  83  Pac.  739.  Tbe  second  class  of 
persons  dealt  with  by  the  section  above  com- 
prises those  defendants  upon  whom  there  has 
been  constructive  service  of  summons  and 
who  have  defaulted.  May  a  person  belong- 
ing to  this  class  have  the  default  set  aside  a^ 
a  matter  of  right  if  be  applies  within  one 
year  from  tbe  date  of  Judgment  or  is  his  ap- 
plication also  addressed  to  the  discretion  of 
tbe  court? 

There  are  very  few  states  which  have  stat- 
utes similar  to  our  own.  There  are,  there- 
fore, few  decided  cases  upon  the  question  pro- 
pounded. Tbe  statutes  of  Kansas,  Nebraska, 
and  Iowa  in  terms  confer  the  right  upon  de- 
faulting  defendants   who   bring    themselves 


within  the  law.  The  statute  of  Tennessee 
present  some  resemblance  to  tbe  statutes  of 
the  states  Just  named,  but  little,  if  any,  to 
our  own  Code  provision.  Tbe  North  Caro- 
lina statute  is  similar  to  tbe  first  portion  of 
ours,  but  BO  far  as  our  investigation  disclos- 
es it  does  not  contain  any  provision  corre- 
sponding to  that  portion  of  our  Code  section 
now  under  consideration.  Minnesota  has  a 
provision  somewhat  similar  to  ours,  and  Cal- 
ifornia a  statute  the  same  as  our  own.  The 
Minnesota  court  first  inclined  to  the  view 
that  an  application  under  this  provision  of 
the  law  was  addressed  to  the  discretion  of 
the  court;  but  later,  in  Lord  v.  Hawkins,  39 
Minn.  73,  38  N.  W.  680,  said:  "The  construe- 
tion  we  place  on  section  66  is  that  it  provides 
to  tbe  defendant  who  comes  within  its  terms, 
and  who  shows  that  be  has  a  good  defense, 
and  who  has  not  lost  his  right  by  laches^  an 
opportunity  to  defend  as  a  matter  of  right, 
and  not  of  discretion."  In  Mueller  v.  Me- 
Culloch,  59  Minn.  409,  61  N.  W.  455,  that 
court  said:  "Although  an  application  of  this 
character,  made  under  tbe  provisions  of  Gen. 
St  1878,  c.  66,  I  66.  is  largely  addressed  to 
the  discretion  of  the  court  it  ought  not  to 
be  favorably  considered  when  tbe  presump- 
tion that  the  party  in  default  has  been  dili- 
gent after  receiving  notice  of  the  pendency 
of  the  action  Is  expressly  and  conclusively 
rebutted,  ns  it  was  in  this  Instance."  In  Bo- 
gart  V.  Klene,  85  Minn.  261,  88  N.  W.  748, 
the  court  said:  "The  motion  was  made  under 
tbe  provisions  of  Gen.  St  1894,  I  5206  [same 
as  section  66  referred  to  In  the  last  case]; 
and  defendant  insists  that  he  was  entitled  to 
tbe  relief  asked  for  as  a  matter  of  right  and 
that  the  court  erred  in  denying  his  motion. 
There  Is  no  question,  under  the  decisions  of 
this  court,  that  an  application  for  leave  to 
defend,  where  default  Judgment  has  t>een  en- 
tered on  service  of  the  summons  by  publica- 
tion, is  not  addressed  to  the  discretion  of  tbe 
court ;  but  tbe  relief  is  granted  as  a  matter 
of  right  where  tbe  application  is  seasonably 
made.  If  defendant  makes  a  proper  motion 
to  set  aside  the  Judgment,  Is  not  guilty  of 
laches  in  doing  so,  and  presents  an  answer 
setting  forth  a  good  defense  to  the  action, 
the  Judgment  is  set  aside,  and  defendant  let 
in  to  defend,  as  a  matter  of  right  and  not 
of  discretion ;  but,  if  he  be  guilty  of  laches 
and  unnecessary  delay  in  making  his  appli- 
cation, he  loses  his  absolute  right  to  be  re- 
lieved from  bis  default  and  can  be  relieved 
only  by  excusing  his  default,  and  oddressing 
his  application  to  the  discretion  of  tbe  court 
under  section  6267."  To  tbe  same  effect  is 
Cutler  V.  Button,  51  Minn.  550,  53  N.  W. 
872.  In  each  of  these  last  three  cases  re- 
lief was  denied  the  defaulting  defendant  on 
account  of  unreasonable  delay  In  making  bis 
motion,  even  though  the  motion  w^as  submit- 
ted within  the  year  allowed  by  the  statute; 
in  fact,  in  Mueller  v.  McCulloch  the  motion 
was  made  only  27  days  after  judgment,  while 
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In  Bogart  t.  Klene  tbe  motion  was  made  84 
days  after  entry  of  judgment. 

Atter  considering  the  decided  cases  from 
Kansas,  Kentuclcy,  Jllnnesota,  Xel)raRka.  and 
North  Carolina,  Mr.  Freeman  In  his  work  on 
Judgments  says :  "Xotice  of  tbe  defendant's 
application  must  be  given  to  tbe  adverse  par- 
ty, and  the  defendant  must  show  that  be  bad 
no  actual  notice  of  the  pendency  of  the  ac- 
tion In  time  to  appear  and  make  bis  defense. 
On  complying  with  tbe  conditions  of  the 
statute,  tbe  moving  party  secures  an  absolute 
right  to  have  tbe  Judgment  opened,  which 
tbe  court  has  no  discretion  to  deny."  1  Free- 
man on  Judgments  (4tb  Ed.)  f  105.  In  Cali- 
fornia tbe  same  doctrine  Is  announced,  ex- 
cept '  tbat  the  burden  is  placed  upon  the 
plaintiff  to  show  laches  on  tbe  part -of  de- 
fendant. Gray  v.  Lawlor,  151  Cal.  352,  90 
Pac.  601.  The  practical  effect  of  the  Cali- 
fornia court's  holding  Is  that  the  defendant, 
who  has  not  been  personally  served  with 
summons,  shall  have  at  least  one  year  more 
time  within  which  to  answer  to  tbe  merits 
than  Is  given  to  a  defendant  personally  serv- 
ed, although  tbe  statute  prescribes  tbat  In 
either  case  the  defendant  shall  have  only  20 
days  after  service  of  tbe  summons  within 
which  to  appear.  We  do  not  think  tbat  such 
meaning  can  be  given  to  the  language  of  tbe 
statute.  Section  6589  refers  to  every  defend- 
ant who  may  have  been  served  by  publica- 
tion or  Its  equivalent;  and  if  any  one  of 
those  thus  Included  may  assert  bis  right  to 
answer  after  Judgment  as  a  matter  of  right, 
then  every  one  who  may  thus  be  served  may 
likewise  make  tbe  same  claim.  A  defendant 
residing  in  this  state  who  conceals  himself 
to  avoid  personal  service  of  summons  may  be 
served  by  publication.  Section  6520.  Would 
any  one  say  that  a  defendant  resident  of  this 
state,  who  has  actual  knowledge  of  the  pen- 
dency of  an  action  against  him,  and  who 
willfully  conceals  himself  to  avoid  personal 
service  of  summons,-  can  come  into  court 
after  he  defaults,  and  assert  as  a  matter  of 
right  bis  application  to  have  tbe  default  set 
aside?  We  think  not  We  decline  to  place 
an  Interpretation  upon  the  statute  which  will 
lead  to  a  result  so  ridiculous.  This  illustra- 
tion Is  used  to  show  the  far-reaching  effect 
of  the  contention  made  by  counsel  for  ap- 
pellants; for  tbe  nonresident  defendant  not 
personally  served  stands  upon  the  same  foot- 
ing, under  the  statute,  as  the  resident  de- 
fendant who  has  willfully  concealed  himself 
to  avoid  service  of  summons,  so  far  as  tbe 
right  to  appear  and  answer  after  Judgment 
by  default  Is  concerned ;  that  is  to  say,  if  tbe 
statute  grants  tbe  relief  as  a  matter  of 
right  to  tbe  one,  It  grants  It  to  tbe  other  as 
well.  Section  6689  does  not  provide  tbat 
the  defaulting  defendant  shall  be  permitted 
to  answer,  but  only  tbat  tbe  court  may  al- 
low him  to  answer.  We  do  not  think  there 
Is  any  substantial  difference  between  tbe 
two  provisions  of  this  section;  certainly  not 
sucb  a  difference  as  to  call  for  a  different 


rule  as  to  tbe  character  of  application  or  the 
burden  of  proof.  We  think  in  either  instance 
the  application  Is  addressed  to  tbe  sound, 
legal  discretion  of  the  trial  court.  If  per- 
sonal sen-ice  was  had,  tbe  defaulting  defend- 
ant may  excuse  bis  default  by  showing  tbat 
it  was  taken  through  mistake,  inadvertence, 
surprise,  or  excusable  neglect.  If  service 
was  had  by  publication  or  Its  equivalent,  the 
defaulting  party  ought  to  show  that  be  did 
not  have  actual  notice  of  the  pendency  of  the 
action  In  time  to  defend.  This  does  not  im- 
pose any  hardship  upon  him.  In  either  case 
the  defaulting  party  ought  to  show  tbat  he 
moved  promptly  upon  discovering  that  de- 
fault bad  been  taken  agatast  him;  that  he 
has  a  good  defense  upon  tbe  merits,  and  tbat 
the  Judgment,  if  allowed  to  stand,  will  prej- 
udicially affect  him.  We  do  not  see  any 
reason  for  making  the  distinction  between 
tbe  two  classes  of  persons  which  Is  made 
by  some  of  the  courts. 

In  Justification  of  its  position,  the  Cali- 
fornia court  in  the  case  above  said :  "Where  • 
he  [nonresident  defendant]  has  had  no  per- 
sonal service,  there  Is,  with  respect  to  his 
right  to  relief  in  such  cases,  no  presumption 
of  knowledge,'  or  of  inexcusable  negligence, 
on  his  part,  and  be  Is  only  required  to  show 
the  lack  of  personal  service."  That  may  or 
may  not  be  true.  Section  6521  above  pro- 
vides: "In  case  of  publication,  where  the 
residence  of  a  nonresident  or  absent  defend- 
ant is  known,  tbe  clerk  must  forthwith  de- 
posit a  copy  of  tbe  summons  and  complaint 
In  tbe  post  office,  directed  to  the  person  to 
be  served  at  bis  place  of  residence."  Sec- 
tion 7962  provides  tbat  it  will  be  presumed 
"that  a  letter  duly  directed  and  mailed  was 
received  In  tbe  regular  course  of  the  mall." 
Tbe  record  in  this  case  discloses  that  on  the 
day  after  this  action  was  commenced,  the 
clerk  of  the  court  in  Helena  mailed  to  each 
of  the  defendants  at  his  known  place  of  res- 
idence a  copy  of  the  summons  and  complaint, 
and  the  presumption,  therefore,  must  be  in- 
dulged tbat  defendants  had  actual  notice  of 
tbe  pendency  of  this  action  a  considerable 
time  before  their  default  was  entered.  In  a 
case  of  this  character,  then,  tbe  rule  an- 
nounced by  tbe  California  court  does  not 
have  application;  while  In  Minnesota,  Iowa, 
Kansas,  Nebraska,  and  Texas  actual  knowl- 
edge on  the  part  of  the  nonresident  defend- 
ant has  been  quite  uniformly  held  to  be  suf- 
ficient to  defeat  an  application  to  set  aside 
a  default  after  Judgment  Clark  v.  TuU,  113 
Iowa,  143,  84  N.  W.  1030;  Stover  y.  Hough, 
47  Neb.  789,  66  N.  W.  825 ;  Bogart  v.  Klene, 
above;  Cutler  t.  Button,  above;  Satterlee  v. 
Grubb,  38  Kan.  234,  16  Pac.  475;  23  Cyc. 
915 ;  1  Black  on  Judgments,  S  313. 

Assuming,  then,  tbat  this  application  was 
addressed  to  tbe  discretion  of  the  trial  <x>urt, 
does  the  record  disclose  an  abuse  of  uuch 
discretion?  The  aflldavit  In  support  of  the 
motion  is  made  by  W.  R.  Chnrcb,  who  as- 
serts, among  other  things,  tbat  neither  de- 
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fendant  received  a  copy  of  the  snmmons  and 
complaint,  and  that  neither  knew  of  the  pen- 
dency of  the  action  until  long  after  the 
Judgment  was  rendered;  but  he  docs  not 
state  bow  long  iafter.  He  does  not  assume 
to  state  when  defendants  first  learned  of  the 
default  and  Judgment,  and  It  is  therefore  im- 
possible to  know  whether  this  motion  was 
made  immediately  after  such  knowledge  was 
acquired,  or  whether  defendants  delayed 
several  months  in  making  their  application 
or  in  having  it  made.  Furthermore,  the  as- 
sertion of  Church  that  neither  defendant  re- 
ceived a  copy  of  the  summons  and  complaint 
must  hare  been  made  only  on  information 
aqd  belief.  There  is  not  any  affidavit  by  ei- 
ther defendant — the  only  persons  who  could 
have  known  the  facts — and  there  is  not  any 
excuse  offered  for  their  failure  to  disclose 
the  facts  as  they  are.  In  weighing  the  evi- 
dence before  it,  the  court  must  have  deemed 
this  hearsay  statement  Insutflcleut  to  over- 
come the  evidence  furnished  by  the  clerk's 
affidavit  and  the  presumption  declared  by 
the  statute..  Certainly  we  cannot  say  that 
such  a  determination  would  not  be  Justified ; 
and  since  this  court  enters  upon  its  investiga- 
tion with  a  presumption  that  the  trial  court's 
ruling  was  correct,  it  will  be  upheld  if  it 
can  be  done  upon  any  reasonable  hyiiothesls. 

Upon  the  theory  of  the  statute  which  we 
adopt,  a  defaulting  nonresident  defendant 
not  personally  served  must  show  (1)  that  he 
did  not  have  actual  notice  of  the  pendency 
of  the  action  in  time  to  make  a  defense;  (2) 
that  be  proceeded  promptly  to  have  the  de- 
fault set  aside ;  (3)  tluit  he  has  a  prima  facie 
defense  upon  the  merits;  and  (4)  that  the 
Judgment,  if  permitted  to  stand,  will  affect 
him  injuriously.  In  this  view  of  the  law,  the 
appellants  here  failed  to  meet  the  second  re- 
quirement altogether,  and  seek  to  show  com- 
pliance with  the  first,  by  what,  in  the  very 
nature  of  things,  was  hearsay  evidence.  We 
cannot  say  that  the  trial  court  abused  its 
discretion,  and  the  order  is  therefore  af- 
firmed. 

Affirmed. 

BRANTLT,  O.  J.,  and  SMITH,  J.,  concur. 


(67  Or.  575) 

KEI.LAHEH  et  al.  v.  CITY  OF  PORTLAND 
et  al.t 

(Supreme    Court   of   Oretnin.     Jan.    10,    1011. 

On  Petition  for  Kpheaiine, 

Jan.  31,  1911.) 

1.  Taxation  (J  608*) — Remedies  fob  Ebboite- 
ous  Taxation— Injunction. 

A  bill  to  restrain  collection  of  a  tax  Is  the 
proper  remedy  where  the  tax  was  unauthorized. 
[Ed.   Note.— For   other   caies,    see  Taxation, 
Dec.  Dig.  !  G08.*] 

2.  Licenses  (J  7*)— Obdinancb— Punishment 
roB  Violation. 

Ad  ordinance  providing  for  taxing  vehicles 
used  upon  the  city  streets  and  for  tags  thereon, 


and  Bnbjpcting  penons  vIoTattng  ft  t*  Cne  or 
imprisonment  is  authorized  by  City  Charter 
1!)03  (Sp.  Latrs  1003,  p.  27)  f  73.  which  gives 
the  council  power  to  punish  by  fine  or  impris- 
onment any  violation  of  ordinances,  and  to 
raise  money  by  granting  licenses. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  f§  7-19;   Dec.  Dig.  (  7.*] 

3.  Licenses  (J  7*)— Obdinanob— Vehici^b- 
Valioitt. 

Charter  1003  (Sp.  Laws  1003.  p.  27)  {  73; 
subd.  21,  gives  the  city  council  power  to  license 
vehicles,  but  the  classificatiun  most  be  on  some 
rensonable  banis,  so  that  it  will  appl^  to  all  en- 
gaged in  the  same  busioeas,  and  (his  prioriplo 
applies  to  the  power  to  tax  vehicle*  for  VBtag 
the  streets  of  the  city. 

(Ed.  Note.— For  other  cases,  see  Licenaea. 
Cent  Dig.  ${  7-19;   Dec  Dig.  I  7."] 

4.  Licenses  (|  7*)— Ordihancb— VKniotxs— 
Vai.iuitt. 

It  is  not  essential  to  the  validity  of  a  li- 
cense ordinance  tliat  all  vehicles  which  may  be 
taxed  should  be  inclndi'd  therein,  hut  it  must 
include  all  that  come  within  the  class  sought  to 
be  taxed. 

[Fid.  Note. — For  other  csaes,  see  Licenses^ 
Cent  Dig.  §{  7-19;    Dec.  Dig.  |  7.*] 

5.  Licenses  (|  7*)  —  Ordinances  —  Vehicleb 
FOB  Pleasure. 

An  ordinance  taxing  vehicles  used  npon  ci^ 
streets,  and  to  comi>el  placing  of  tai^  on  vehi- 
cles. Is  not  obje<-ti<)nalile  becniise  it  exemi>ts 
vehicles  used  for  pleasure  or  out  of  town  vehi- 
cles. 

[ICd.  Note. — For  other  rnaes,  see  Licenses* 
Cent  Dig.  ||  7-19;    Dec  Dig.  {  7.*] 

6.  LicBNBES  (I  7*)— Ordinances  to  Tax  Vb- 
uicLEs— Construed. 

A  city  ordinance  taxing  vehicles  used  upon 
streets  of  the  city  and  to  compel  plm-inK  of  tags 
on  the  vehicles  Is  not  objectionable  bet-ause  it 
excepts  vehicles,  included  under  aootlier  ordi- 
nance applying  only  to  hawkers  and  peddlers, 
as  the  latter  are  already  taxed  thereby. 

[Rd.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  §S  7-19;   Dec  Dig.  i  7.*J 

7.  Licenses  (§  7*)  —  Ordinances— "Automo- 
biles." 

An  ordinance  taxing  aotoniobiles  and  other 
vehicles  is  not  objectionable  because  it  does  not 
include  auto  trucks  used  for  hire,  or  without 
hire';  the  term  "automobile"  being  sufficiently 
comprehensive  to  cover  both. 

[Ei.  Note.— For  other  cases,  see  Licenses^ 
Cent.  Dig.  H  7-19;   Dec  Dig.  {  7.*1 

8.  Licenses  ({  7*)  —  Automobileb — Pbivati 
Vehicles. 

A  city  ordinance  taxing  automobiles  and 
other  vehicles  is  invalid  as  an  unreasonable  dis- 
crimination and  claBslHcation,  in  that  it  omits 
siitomobiles  used  in  connection  with  the  owner's 
business,  while  vehicles  nsed  for  same  purposes, 
drawn  by  horses,  are  taxed. 

[Ed.  Note.— For  other  cases,  see  Licenses^ 
Cent  Dig.  {|  7-19;   Dec  DlgTl  7.»1 

Appeal  from  Circuit  Court,  Mvltnomali 
County ;   R.  G.  Morrow,  Judge. 

Suit  by  Dan  Keilaher  and  others  for  in- 
junction against  the  City  of  Portland  and  otii- 
ers.  From  an  order  sustaining  a  demurrv 
to  the  complaint  and  dissolving  a  temporai7 
Injunction,  plaintiffs  appeaL  Reversed,  and 
injunction  sustained. 

See,  also,  110  Pac  402. 


•for  otliw  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'i  IndeW 
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This  Is  a  suit  by  Kellaher  and  181  others 
to  enjoin  the  city  from  enfordng  an  ordi- 
nance— No.  20,474— taxing  vehicles  used  up- 
on the  streets  of  the  city.  The  ordinance  pro- 
rides  that  any  person,  firm,  or  corporation, 
being  the  owner  or  keeper  within  the  city  of 
"any  stagecoach  •  •  •  automobile  or  oth- 
er rebicle,  which  shall  be  used  for  the  con- 
veyance" of  persons,  goods,  or  for  any  other 
business,  shall  pay  for  each  such  vehicle  an 
annual  license  as  follows,  naming  a  list  of 
velilcIeB  drawn  by  two  animals  and  those 
drawn  by  one  animal,  and  Includes  every  ve- 
hicle used  for  business  purposes,  drawn  by 
hordes,  and  "for  each  omnibus  used  in  trans- 
porting passengers  *  •  •  without  hire, 
$2.50;  for  each  such  omnibus  used  •  •  * 
for  hire.  $10 ;  for  each  automobile  used  for 
hire,  $10.00."  No  license  tax  is  fixed  for  any 
other  automobiles  than  are  Included  in  the 
three  Items  last  mentioned.  The  ordinance 
expressly  excepts  from  its  operation  vehicles 
used  for  pleasure  only  and  those  licensed 
under  Ordinance  No.  14.053.  Section  S  of 
Ordinance  No.  20,474  provides  that  any  per- 
son who  shall  violate  the  provisions  of  this 
ordinance  by  neglecting  to  place  license  tags 
npon  the  vehicle,  or  who  violates  any  of  its 
provisions,  shall,  upon  conviction  thereof,  be 
punished  by  fine  or  by  imprisonment.  Sec- 
tion 73  of  the  city  charter  of  1003  (Sp.  Laws 
1903,  p.  27)  provides  that  the  council  has 
power  and  authority,  among  other  things 
(subsection  3),  "to  provide  for  the  punish- 
ment of  a  violation  of  any  ordinance  of  the 
city  by  tine  or  imprisonment,  not  exceeding 
$500  fine  or  six  months'  imprisonment,  or 
both,  or  by  forfeiture  as  penalty."  And  by 
snbsection  21  "to  grant  licenses,  with  the 
object  of  raising  revenue  or  of  regulation,  or 
both,  for  any  and  all  lawful  acts,  things,  or 
purposes,  and  to  fix  by  ordinance,  the  amount 
to  be  paid  therefor.  *  •  *  All  money  re- 
ceived from  licenses  for  vehicles  of  every  de- 
scription whether  for  pleasure  or  business, 
shall  go  to  the  credit  of  the  street  repair 
fiind."  Section  114  provides:  "The  council 
has  power  and  authority  •  •  •  to  as- 
1)688,  levy,  and  collect  taxes  upon  all  property 
•  •  •  not  to  exceed  three-fourths  of  a 
mill,  for  tlie  maintenance,  preservation,  and 
repair  of  the  streets,  to  be  known  as  the 
•Street  Repair  Fund.".'  Plaintiffs  allege 
that  the  ordinance  \a  Illegal  and  void  for  the 
reasons  that  it  is  discriminatory,  In  that  with- 
in the  city  there  are  a  large  number  of  ve- 
hicles not  for  hire  In  constant  use  by  the 
owners  in  their  own  business,  propelled  by 
their  own  power,  and  In  competition  with 
plaintiffs;  that  it  exempts  vehicles  licensed 
under  Ordinance  No.  14,053 ;  that  it  does  not 
Include  out  of  town  vehicles  used  on  the 
fltreets;  that  it  does  not  include  vehicles  used 
for  pleasure;  that  It  does  not  appropriate 
the  tax  to  the  "street  repair  fund";  and 
that  it  provides  for  a  fine  and  imprisonment 
for  failure  to  pay  the  tax.    A  demurrer  to 


the  complaint  was  sustained  by  the  lower 
court  and  Judgment  rendered  thereon  ad- 
judging the  ordinance  valid  and  dissolving 
the  temporary  injunction.    Plaintiffs  appeal. 

J.  M.  Haddock  (O'Day  &  Haddock,  on  the 
brief),  for  appellants.  Frank  S.  Grant  and 
Wm.  C.  Benbow,  for  respondents. 

EAKIK,  C.  J.  (after  stating  the  facts  as 
above).  The  evident  scope  of  this  ordinance 
is  to  levy  a  revenue  tax  upon  all  vehicles 
owned  within  the  city  and  used  hi  connection 
with  business  enterprises.  It  is  first  object- 
ed by  defendant  that  equity  has  no  jurisdic- 
tion of  the  case  for  the  reason  that  plaln- 
tUTS  have  a  complete  remedy  at  law.  The 
primary  object  of  the  suit  is  to  have  adjudi- 
cated the  validity  of  the  ordinance  which 
Involves  private  rights  to  prevent  the  col- 
lection of  the  tax  which  is  alleged  to  be  un- 
authorized and  to  prevent  a  multiplicity  of 
suits,  which  constitutes  a  ground  for  equi- 
table cognizance.  A  suit  to  enjoin  the  col- 
lection of  a  tax  is  recognized  as  a  proper 
remedy  when  the  tax  is  unauthorized.  Welch 
V.  Clatsop  County,  24  Or.  452,  456,  33  Pac. 
934;  Taylor  Sands  Fishing  Co.  v.  Benson, 
108  Pac.  126 ;  Chicago,  etc.,  Ry.  Co.  v.  Frary, 
22  111.  84 ;  Albany  &  Boston  Min.  Co.  T.  Au-- 
dltor  General,  37  Mich.  391. 

It  is  urged  by  plaintiffs  that  the  provision 
of  the  ordinance  that  "any  person  who  shall 
violate  the  provisions  of  this  Ordinance  by 
neglecting  or  refusing  to  place  license  plates, 
or  tags,  upon  each  side  of  'his  said  vehicle' 
*  *  •  or  who  violates  any  of  the  other 
provisions  of  this  ordinance  shall  upon  con- 
viction thereof  •  •  •  be  punished  by 
fine  •  *  •  or  by  Imprisonment,"  renders 
the  ordinance  void,  as  it  makes  the  nonpay- 
ment of  a  revenue  tax  punishable  by  fine  and 
imprisonment.  But  this  contention  is  unten- 
able. The  right  of  the  city  to  license  ve- 
hicles is  conceded,  and  the  charter  expressly 
:  authorizes  the  city  to  enact  ordinances  and 
to  enforce  them  by  fine  and  imprisonment 
and  is  within  its  legislative  power.  The  vio- 
lation of  the  terms  of  the  ordinance  Is  not 
thereby  made  a  crime,  but  it  is  quasi  crim- 
inal, and  the  penalty  is  in  the  nature  of  a 
forfeiture  for  the  wrong  done  to  the  public 
where  a  penalty  Is  given,  whether  recover- 
able by  criminal  or  civil  process.  In  the  case 
of  City  of  St  Louis  v.  Green,  7  Mo.  App. 
481,  It  was  held  that  this  general  power  in 
the  charter  was  not  sufficient  to  authorize 
such  a  penalty  for  nonpayment  of  a  tax,  but 
that  case  was  reversed  upon  that  point  in 
City  of  St  Louis  V.  Green,  70  Mo.  562,  and 
it.  was  held  that  the  municipality  had  the 
power  to  enforce  an  occupation  tax  by  fine. 
I  To  the  same  effect  are  City  of  St.  Louis  v. 
I  Sternberg,  60  Mo.  280;  City  of  Cincinnati  v. 
;  Buckingham,  10  Ohio,  257;  Shelton  v.  Mayor 
iof  Mobile,  30  Ala.  540,  63  Am.  Dec.  143; 
JHeuty  Yandiue,  PeUUoner,  6  Pick.  187,  17 
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Am.  Dec.  351;  Chllvers  v.  People,  11  Mich.  43. 
Plaintiffs  contend  that  the  ordinance  is 
void  because  it  is  not  uniform  in  Its  applica- 
tion to  all  persons  similarly  situated  as  to 
these  plaintiffs  and  is  discriminatory  in  tbat 
it  expressly  exempts  vehicles  used  for  pleas- 
ure, out  of  town  vehicles  used  in  the  city 
by  their  owners,  and  those  taxed  under  Ordi- 
nance No.  14,053.  It  Is  not  questioned  that 
the  council  has  power  to  license  vehicles  for 
revenue,  as  attempted  to  be  done  in  this  case, 
as  well  as  for  the  purpose  of  regulation. 
The  charter  provision  (section  73,  subsec.  21) 
grants  this  power.  Certain  trades  and  call- 
ings may  be  taxed  without  including  all 
businesses  that  may  be  legally  taxed  for 
revenue,  but  the  classification  must  be  on 
some  reasonable  basis,  so  tttat  it  will  ap- 
ply to  all  engaged  in  the  same  business  oc- 
cupation (State  V.  Wright,  53  Or.  344,  100 
Pac.  296,  21  L.  R.  A.  [N.  S.]  349;  State 
V.  Conlon,  65  Conn.  478,  33  Atl.  519,  31  L. 
R.  A.  55.  48  Am.  St  Rep.  227;  In  re  Yot 
Sang  [D.  C]  75  Fed.  983).  And  the  same 
principle  is  applicable  to  the  power  to  tax 
vehicles  for  the  privilege  of  using  the  streets 
of  the  city.  It  is  not  essential  to  the  valid- 
ity of  a  license  ordinance  that  all  vehicles 
which  may  be  so  taxed  should  be  included 
therein,  but  it  must  include  all  that  come 
within  the  class  sought  to  l>e  taxed.  The 
classification  is  for  the  determination  of  the 
council  provided  it  is  made  on  some  reason- 
able basis,  and  applicable  to  all  similarly  sit- 
uated, without  discrimination.  Legislative 
provisions  of  this  character  are  upheld  tax- 
ing drays  and  trucks  (City  of  Burlington  v. 
Unterklrcher,  99  Iowa,  401,  404,  68  N.  W. 
795) ;  those  used  for  hire  in  transporting 
persons  or  goods  (In  re  City  of  Newport,  131 
Ky.  550,  115  S.  W.  744) ;  those  used  for  busi- 
ness purposes,  whether  for  hire  or  not  (John- 
son V.  Mayor  and  Council  of  Macon,  114  Ga. 
426,  40  S.  E.  322);  hacks  and  drays  or  other 
vehicles  used  for  pay  (City  of  Terre  Haute  v. 
Kersey,  159  Ind.  300,  64  N.  B.  469,  95  Am.  St. 
Rep.  298;  McCauley  v.  State,  83  Neb.  431, 
119  N.  W.  675;  City  of  Brooklyn  v.  Breslin 
et  al.,  57  N.  Y.  591);  and  it  may  except  ve- 
hicles used  for  pleasure  (City  of  Brooklyn  v. 
Nodine,  26  Hun,  512)  or  out  of  town  vehicles 
(Ft.  Smith  V.  Scruggs,  70  Ark.  549,  69  S.  W. 
679,  58  L.  R.  A.  921,  91  Am.  St.  Rep.  100). 
The  law  is  valid  if  it  includes  all  within  the 
class.  When  the  power  is  delegated  to  the 
city,  it  may  exercise  it  to  the  same  extent. 
Exact  equality  in  the  tax  or  in  the  classifica- 
tion cannot  be  attained.  Tliat  is  impossible. 
But  it  is  sufiicient  if  made  on  a  reasonable 
basis,  and  includes  all  within  the  class,  and. 
is  not  merely  arbitrary.  Gulf,  Colorado  & 
Santa  F6  B.  Co.  v.  Ellis,  165  U.  S.  165.  17 
Sup.  Ct.  255,  41  L.  Ed.  666.  In  Kersey  v. 
City  of  Terre  Haute,  161  Ind.  471,  473,  68  N. 
E.  1027.  1028,  it  is  said:  "  'There  is  no  im- 
perative requirement  that  taxation  shall  be 
equaL    If  there  were,  the  operations  of  gov- 


ernment must  come  to  a  stop,  from  the  abso- 
lute impossibility  of  fulfilling  it.  The  most 
casual  attention  to  the  nature  and  operation 
of  taxes  will  put  this  beyond  question.  No 
single  tax  can  be  apportioned  so  as  to  be  ex- 
actly Just,  and  any  combination  of  taxes  is 
likely  in  individual  cases  to  Increase  instead 
of  diminish  the  Inequality.'  *  •  •  The 
power  is  essentially  legislative  in  its  charac- 
ter, and  it  is  not  required,  utider  the  consti- 
tutional provisions  we  are  now  considering, 
that  there  should  be  such  exact  exclusion 
and  inclusion  of  the  subjects  of  taxation  as 
to  meet  fully  the  approval  of  the  Judicial 
mind  as  to  wliat  is  reasonable." 

The  exception  of  vehicles  that  are  includ- 
ed under  Ordinance  No.  14,053,  which  li- 
censes peddlers  and  hawkers  of  merchandise 
upon  the  street  by  means  of  vetiicies  is  not 
discriminatory,  as  such  vehicles  are  already 
taxed  thereby  for  the  privilege  of  using  the 
street;  at  least,  that  is  a  matter  of  classifi- 
cation within  the  power  of  the  council.  Sucb 
a  question  was  raised  in  City  of  Newport  v. 
Fitzer.  131  Ky.  544,  115  S.  W.  742,  21  L.  R. 
A.  (N.  S.)  279,  in  which  it  was  held  that  to 
include  them  within  a  vehicle  ordinance 
amounted  to  double  taxation  and  to  ttiat  ex- 
tent the  ordinance  was  held  to  be  void. 

Objection  is  also  made  that  the  ordinance 
does  not  include  auto  trucks  used  for  hire  or 
without  hire,  but  we  think  the  term  "anto- 
mobile"  is  sufficiently  comprehensive  to  in- 
clude them.  The  New  International  Encyclo- 
pedia defines  "automobile"  as  "The  generic 
name  which  has  been  adopted  by  popular  ap- 
proval for  all  forms  of  self-propelling  vehi- 
cles for  use  upon  highways  and  streets  for 
general  freight  and  passenger  service."  See, 
also,  the  American  Encyclopedia  and  the  Cen- 
tury Dictionary  and  Cyclopedia  (New  Edi- 
tion). However,  we  are  unable  to  uphold  the 
classification  which  omits  from  its  terms  aa- 
tomobiles  used  in  connection  with  the  own- 
er's business,  which  we  are  Justified  in  as- 
suming as  a  matter  of  common  knowledge 
Includes  a  large  number  of  automobiles  used 
by  department  stores,  breweries,  groceries, 
express  companies,  physicians,  and  others, 
not  used  for  hire.  Nelson's  Eucy.  And  are 
in  the  same  class  as  those  taxed  by  the  or- 
dinance, viz:  "For  each  delivery  wagon  de- 
livering goods,  wares,  or  merchandise  with- 
in the  city,  without  charge,  drawn  by  two 
animals;  for  each  delivery  wagon  drawn  by 
one  animal;  for  each  truck  or  dray  drawn 
by  two  animals;  for  each  truck  or  dray 
drawn  bf  one  animal ;  for  each  vehicle  used 
for  hauling  dirt,  wood,  brick,  stone,  lumber, 
sa9d,' gravel,  or  like  material,  drawn  by  two 
animals  [the  same  drawn  by  one  animal] ; 
for  every  vehicle  not  above  enumerated  used 
for  business,  drawn  by  two  animals  [and  the 
same  drawn  by  one  animal]."  The  complaint 
alleges  that  there  are  large  numbers  of  sncti 
vehicles  propelled  by  their  own  power,  used 
within  the  city  by  their  owners,  in  their  own 
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baslness,  wlthoat  hire.  It  Is  an  arbitrary 
dassiflontloD  to  say  tbat  an  automobile  ualog 
the  streets  for  the  same  purpose  as  tbose 
vehicles  drawn  by  horses  which  are  taxed 
shall  pay  no  vehicle  tax.  Such  class! flea tion 
to  not  made  on  a  reasonable  basis  and  ren- 
ders the  ordinance  rold. 

It  Is  also  objected  that  the  ordinance  does 
not  utate  the  object  of  the  tax.  But  that  Is 
iiumaterlal,  as  the  charter  provides  that  it 
must  be  placed  in  the  "street  repair  fund" 
and  the  council  can  make  no  other  dLsposi- 
tion  of  It,  and  that  provision  is  self-execut- 
iUK. 

For  the  reason  above  assigned,  the  decree 
will  be  reversed  and  one  entered  here  ad- 
Juilxlng  the  ordinance  void,  and  enjoluine  the 
city  from  the  enforcement  of  it 

MOOR  R  and  McBRIDB.  JJ.,  concur.  SLA- 
TER am)  KING,  JJ.,  having  been  succeeded 
hy  HEAS  and  BURNrrX,  JJ..  took  no  part 
In  this  dpi^sliiri. 

Vu  I'etltion  for  Rehearing. 

EAKIN,  C.  J.  This  petition  is  drawn  un- 
der a  misconception  of  the  terms  of  the  ordi- 
nance. Counsel  says:  "What  aulhortty  is 
there  in  existence  In  the  United  States  to- 
day which  holds  (outside  of  this  opinion) 
that  an  automobile  Is  In  the  same  class  as  a 
▼ebide  drawn  by  an  animal?  Its  purpose 
is  to  license  vehicles  drawn  by  animals  only, 
and  how  can  the  court  say  that  the  city 
council  cannot,  by  another  ordinance,  license 
antomohiles  used  for  the  transportation  of 
goods,  etc?"  And  this  statement  discloses 
the  whole  foundntlon  of  the  petition.  If  the 
council  bad  Included  in  one  class  only  ve- 
hicles, used  for  any  kind  of  business,  drawn 
by  burses,  there  would  have  been  a  very 
different  qnestlon  before  as  for  consideration. 
Whether  such  a  classlllcatloo  would  be  dis- 
crluilnatory  it  IS  not  necessary  to  consider. 
But  that  is  not  tbe  classification  made  by  tne 
council.  The  ordhiance  provides  "that  any 
perKon  *  *  *  being  the  owner  or  keeper 
of  any  •  •  •  wagon,  automobile  or  other 
veliii'le.  which  shall  be  used  for  the  convey- 
ance of  persons,  •  •  •  packages,  •  *  • 
or  for  any  other  business,  sball  pay. 
•  •  •  "  Thus  the  class  of  vehicles  sought 
to  be  licensed  are  tbose  used  for  the  trans- 
portation of  persons,  luu-knges,  or  for  any 
other  business,  not  alone  vehicles  drqwn  by 
horses.  It  probably  licenses  all  kinds  of  au- 
tos  used  In  any  business,  except  those  used 
by  one  in  bis  own  business,  and  Includes  all 
Tebicles  drawn  by  animals  used  by  the  same 
class  of  persons  In  their  own  business.  It 
made  an  effort  to  include  all,  but  It  omitted 
a  very  considerable  and  Important  part  of 
tbose  within  the  class,  and  is  therefore  dis- 
criminatory. 

The  pptltlon  Is  denied. 


(R  Or.  SM) 


STATE  T.  MACK. 


(Supreme  Court  of  Oregon.    Jan.  24,  1911.) 

1.  Criminal  Uaw  (f  586*)— Continuance— 
DiscBETiON  or  Court. 

The  granting. or  refusal  of  a  contlnnance 
rests  in  tbe  sound  discretion  of  the  trial  court. 
[Ed.    Note. — For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  |  13U ;   Dec.  Dig.  |  58U.*] 

2.  Criminal  Law  (I  1151*)— Review— DiscBX- 

nON   OF  CpUK'P— CONTINUANCB. 

The  action  of  the  trial  court  in  granting  or 
refusing  a  continuance  should  not  he  disturbed 
on  appeal,  unless  manifestly  wrong  and  arbitra- 
ry, involving  abuse  of  its  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3045-3049;  Dec.  Dig.  i 
1151.*] 

3.  Cbimtnal  Law  (J  608*)— Contincancb  rot 
Absent  Witnesses— AprmAviT. 

An  affidavit  for  continuance  to  secure  ab- 
sent witnesses  alleged  that  defendant  bad  lived 
in  another  state  for  several  yearu  past  and  was 
not  well  known  within  this  state:  therefore 
could  prodnce  no  witnesses  as  to  his  former  life ; 
that  at  the  time  of  tbe  homicide  be  bad  been 
drinking  heavily,  and  that  for  four  vears  or 
mote  when  Intoxicated  be  lost  consciousness, 
and  that  this  was  well  known  to  persims  named, 
and  was  material,  etc.;  that  his  wife  advised 
him  that  she  and  his  mother-in-law  would  at- 
tend the  next  term;  that  friends  advised  him 
they  would  procure  means  to  secure  attendance 
of  other  witnesses;  that  his  wife  had  informed 
bim  of  the  serious  illness  of  their  infsot  child, 
and  that  she  would  not  be  able  to  attend  at  that 
term.  Held  that,  as  the  procuring  of  the  wit- 
nesses appeared  doubtful,  and  it  did  not  clearly 
appear  that  defendant  could  not  prove  bis  usual 
condition  of  mind  when  intoxiciited  by  wit- 
nesses within  the  state,  the  court's  refusal  of 
tbe  continuance  was  not  an  abuse  of  discretion. 
[E>l.  Note. — For  other  cases,  see  Criminal 
\jav,  Dec.  Dig.  I  COS.*] 

4.  Criminal  Law  (t  1 1(10*)— Hasvlbbb  Error 
— Exclusion  op  Evidr.ncb. 

EJrror  in  sustaining  objection  to  s  question 
to  an  expert,  as  to  whether  defendant  was  in 
possession  of  his  faculties  when  the  alle^d 
crime  was  committed  was  cured  where  a  similar 
que.stion  more  fully  stated  was  answered  by  the 
witness. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  8137-3143;  Dec.  Dig.  { 
11(50.*1 

5.  IIOMICIOB  (I  142*)— Triai<— ISSUKS  —  Self- 
Dekense. 

Under  plea  of  not  guilty,  defendant  might 
show-  a  killing  in  self-defense. 

I  Ed.  Note.— For  other  cases,  see  Homicide. 
Dec.  Dig.  I  142.*] 

6.  Homicide  (8  300*)  —  Instbuctionb  —  Sblf- 
DErENSE  —  EviDENca  Rbquibino  Instruc- 
tion. 

In  a  prosecution  for  homicide,  a  witness 
testified  that  he  witnessed  the  shootin;;,  and  his 
testimony  did  not  show  any  attack  by  decedent, 
and  an  impeaching  witness  testified  that  be 
reached  the  scene  of  the  homicide  soon  after  the 
shot  was  fired  and  asked  the  eyewitness  who 
shot  decedent,  and  the  eyewitness  said  he 
"thought  it  was  a  hobo ;  that  decedent  kicked 
hink— kicked  bira  out — and  the  party  shot  dece- 
dent." Another  witness  testified  that  defend- 
ant told  him  that  he  shot  decedent  because  de- 
cedent kicked  him  out.  Held,  that  the  first  be- 
ing hearsay,  admitted  for  impeachment,  and  the 
confession  not  being  evidence  to  prove  other 
facta,  and  there  being  no  other  evidence  of  self- 
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defense,  ft  was  proper  to  refuse  an  instruction 
tiiereon. 

[Bd.  Kote.— For  otlier  cases,  see  Homicide, 
Cent.  Dig.  {§  614-632;   Dec.  Dig.  §  300.»] 

■f.  Crtminai,  Law  (8  673*)— Rxcepiion  of  Ev- 
idence—Purposk   OF   EVIDENCE. 

Where,  in  a  prosecution  for  homicide,  there 
was  no  competent  evidence  tending  to  show  self- 
defense,  bnt  an  impeaching  witness  testified  that 
the  state's  witness  said  that  the  decedent  bad 
kicked  the  defendant,  it  was  proper  for  the  court 
to  call  the  jury's  attention  to  the  purpose  of 
such  evidence  in  stating  that  self-defense  was 
not  in  issue. 

[Ed.  Note.— For  other  cases,  tee  Criminal 
Law.  Cent.  Dig.  8|  1S74-18T6;  Dec.  Dig.  ! 
673.*] 

Appeal  from  Circuit  Court,  Josepblne 
County ;  H.  K.  Hanna,  Judge. 

Will  Mack  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    Affirmed. 

A.  C.  Hough  (W.  C.  Hale,  on  thfe  brief), 
for  appellant  R.  G.  Smith  (B.  F.  Mulitey, 
Dlst  Atty.,  on  the  brief),  for  the  State. 


BEAN,  J.  On  January  11,  1909,  the  de- 
fendant was  Indicted  for  the  crime  of  mnr- 
der  in  the  first  degree,  charged  to  have  been 
committed  on  the  4th  day  of  December,  1908. 
Upon  trial  he  was  convicted  of  murder  in 
the  second  degree,  was  sentenced,  and  ap- 
peals, assigning  errors. 

1.  That  the  trial  court  erred  and  abused 
Its  discretion  in  overruling  the  motion  of  de- 
fendant for  a  continuance  of  the  case  until 
the  next  term  of  court;  that  defendant,  in 
support  of  bis  motion  for  a  continuance, 
made  and  filed  an  affidavit,  showing  that  he 
had  lived  In  Wardner,  Idaho,  for  several 
years  past,  until  aboot  September  1,  1908, 
when  he  came  to  Grants  Pass,  Or. ;  ttiat  he 
had  no  friends  or  acquaiutancee  in  Grants 
Pass  other  than  those  formed  since  bia  ar- 
rival there,  and  therefore  could  produce  no 
witnesses  as  to  bis  former  life;  that  at  the 
time  of  the  homicide  he  had  been  drinking 
heavily,  and  that  at  times  he  bad  drank 
heavily  for  the  past  15  years;  that  for  four 
or  more  years  when  Intoxicated  he  had  lost 
all  consciousness  and  recollection;  that  this 
fact  was  well  known  to  numerous  of  bis 
friends  and  acquaintances  at  Wardner,  Ida- 
ho; that  the  defendant's  wife,  OiUe  Mack, 
and  his  wife's  mother,  Dora  Wilson,  James 
Nevill,  superintendent  of  a  mine,  and  S.  W. 
Zentner,  night  marshal  of  Wardner,  all  re- 
sided at  that  place,  and  were  well  acquaint- 
ed with  defendant,  bad  been  for  years  past, 
and  were  well  acquainted  with  the  fact  that 
when  he  became  Intoxicated  beyond  a  certain 
degree  he  lost  all  recollection;  that  his  mind 
became  a  blank,  and  that  be  could  remember 
notliing  during  such  Intoxication;  that  the 
witnesses.  If  present,  would  testify  to  such 
fact,  "which  fact  Is  material  to  my  defense 
for  the  purpose  of  tending  to  show  that  un- 
der such  condition  I  have  been  unable  and 


Incapable  and  incompetent  of  forming  any 
purpose  or  Intent  in  relation  to  any  act  ot 
mine  during  such  period  of  Intoxication; 
that  I  am  advised  by  my  wife,  Ollle  Mack, 
that  if  the  trial  of  this  action'  is  postponed 
until  the  next  term  of  this  court,  she  and 
Dora  Wilson  will  attend  at  that  trial  and 
testify  to  said  facts;  that  I  am  advised  by 
my  friends  and  relatives  that  they  will  se- 
cure the  means  for  me  to  procure  the  at- 
tendance of  James  NevlIl  and  S.  W.  Zentner 
at  said  trial."  And  further  alleges,  based 
upon  such  advice,  that  said  witnesses  would 
attend  at  the  next  term  of  court;  "that  I 
cannot  procure  the  attendance  of  any  wit- 
nesses at  this  term  of  court  who  are  ac- 
quainted with  my  past  condition  while  intox- 
icated, and  therefore  cannot  safely  go  to 
trial  In  said  action  at  this  term  of  this  court, 
nor  before  the  next  regular  term  of  this 
court." 

It  is  further  shown  in  defendant's  affida- 
vit that  his  wife  Informed  him  in  her  last 
letter  of  the  serious  Illness  of  their  infant 
child,  and  that  on  account  of  such  Illness 
neither  his  wife  nor  Dora  Wilson  would  be 
able  to  attend  at  that  term  of  court  From 
the  whole  tenor  of  the  affidavit  of  defend- 
ant It  unquestionably  appeared  doubtful  to 
the  trial  court  If  the  witnesses  named  by  de- 
fendant could  be  obtained  for  the  trial,  it 
continued  until  the  next  term  of  court 

The  granting  or  refusing  of  a  continuance 
rests  in  the  sound  discretion  of  the  trial 
court,  and  its  determination  sliould  not  t>e 
disturbed,  unless  manifestly  wrong  and  ar- 
bitrary, involving  an  abuse  of  such  discre- 
tion. State  V.  O'Neil,  18  Or.  183,  185,  9  Pac. 
2S4;  SUte  v.  Howe,  27  Or.  138,  44  Pac.  672; 
State  V.  Hawkins,  18  Or.  476,  28  Pac.  475; 
Walker  t.  State,  91  Ala.  76,  9  South.  87;  Mc- 
Danlel  t.  State,  8  Smedes  &  M.  (Miss.)  401, 
47  Am.  Dec.  93;  Cox  v.  State,  64  Ga.  374,  87 
Am.  Rep.  76. 

In  the  case  of  State  v.  O'Neil,  supra,  Mr. 
Justice  Lord,  commenting  on  the  affidavit 
for  a  continuance,  on  account  of  the  absence 
of  a  material  witness,  observes:  "In  this 
statement  there  are  no  facts  set  out  frona 
which  the  court  can  Judge  whether  there  Is 
reasonable  ground  to  believe  that  the  attend- 
ance of  the  absent  witness  can  be  procured 
at  a  future  day.  It  Is  not  enough  to  say, 
'I  am  confident  I  can  procure  bla  attendance 
at  the  -next  term  of  the  court';  but  the  facts 
or  circumstances  upon  which  such  confidence 
or  belief  is  founded  must  be  set  out,  so  that 
the  court  may  look  into  and  determine  froQ 
them  whether  there  is  reasonable  ground  to 
believe  that  the  attendance  of  the  witness 
can  be  procured." 

In  the  case  at  bar  the  allegation  of  the 
defendant  that  the  persons  named  would  be 
in  attendance  to  testify  in  said  trial  at  the 
next  term  of  court,  Is  based  upon  the  advice 
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of  bis  wife,  OlUe  Made,  and  the  adrice  of 
his  friends  and  relatives  that  they  would  se- 
cure the  means  for  defendant  to  procure  the 
attendance  of  James  Nevill  and  S.  W.  Zent- 
ner.  The  homicide  occurred  on  the  4th  day 
of  December,  1908;  the  indictment  was  re- 
turned on  the  11th  day  of  January,  1909;  the 
afBdarlt  made  on  January  13,  1909.  The 
defendant  was  arrested  on  the  day  of  the 
homicide, .  and  bad  been  Incarcerated  from 
that  date  until  the  time  of  the  trial.  To  say 
the  least  it  would,  from  the  affidavit,  appear 
very  doubtful  that  bis  wife  and  mother-in- 
law,  Dora  Wilson,  would  be  able  to  attend 
the  trial  at  the  next  term  of  court,  or  to  pro- 
cure the  attendance  of  the  other  witnesses 
named,  and  the  further  statement  of  the 
wife,  as  to  the  illness  of  the  child,  is  but  lit- 
tle more  than  an  excuse  for  not  appearing 
and  assisting  her  husband  in  his  trouble. 
Further,  it  Is  not  clear  from  the  affldayit 
that  the  defendant  could  not  prove  his  usual 
condition  of  mind  when  'intoxicated  by  other 
witnesses  who  bad  known  him  daring  his 
stay  at  Grants  Pass. 

While  a  liberal  rule  should  be  adopted,  al 
lowing  persons  charged  with  a  crime  suffi- 
cient opportunity  to  prepare  their  defense, 
and  i«rticularly  in  procuring  the  attendance 
of  witnesses,  nevertheleas  where  they  reside 
in  another  state,  remote  from  the  place  of 
trial,  and  "are  not  amenable  to  the  process 
of  the  court,  the  affidavit  ought  to  set  out 
the  facts  fully  and  explicitly,  so  as  to  satisfy 
the  court.  In  furtherance  of  right  and  Justice, 
that  the  delay  oughto  to  be  granted."  State 
y.  O'Xeil,  supra. 

After  a  careful  examination  of  the  facts 
set  forth  in  the  affidavit  for  the  continuance, 
we  are  unable  to  say  that  there  was  any 
abuse  of  discretion  by  the  trial  court  in  over- 
ruling the  motion  for  a  continuance.  As  we 
tinderstand  the  record,  the  motion  was  solely 
based  upon  the  ground  of  the  absence  of  ma- 
terial witnesses,  and  we  find  no  request  for 
a  continuance,  except  for  the  term.  The 
court,  apparently  recognizing  the  fact  that 
the  defendant  bad  no  means  to  procure  coun- 
sel to  make  a  defense,  appointed  two  able  at- 
torneys who  appeared  for  and  conducted  'the 
trial  in  defendant's  behalf. 

2.  It  is  contended  that  the  court  erred  in 
sustaining  the  objection  made  by  the  state  to 
the  following  question  propounded  by  defend- 
ant's counsel  to  the  witness.  Dr.  F.  W.  Van 
Dyke:  "Now  Doctor,  from  what  you  saw 
and  observed  of  the  defendant  there  at  that 
time,  and  his  manner  and  conduct  and 
speech,  what  have  you  to  say  as  to  his  being 
In  possession  of  his  faculties  at  that  time?" 
It  appears,  however,  from  the  record,  that 
the  next  question  propounded  to  the  witness 
was  as  follows:  "I  will  now  ask  you,  Doc- 
tor, from  all  you  observed  of  this  defendant 
during  the  time  you  saw  blm  there  at  the 
Layton  Hotel,  from  his  conduct  and  acts  and 
from  his  speech,  and  the  nature  of  his 
speech,  whether  be  had  the  appearance  to 


you  of  a  person  who  was  in  the  possession 
of  his  faculties  to  the  extent  of  knowing 
right  from  wrong?"  To  which  the  witness 
answered:  "Well,  he  was  unquestionably 
druqk.  I  don't  think  there  is  any  doubt 
about  that;  but  I  think,  from  the  way  I 
sized  the  man  up,  that  he  undoubtedly  knew 
that  he  bad  shot  a  man,  and  had  sense 
enough  to  know  that  to  shoot  a  person  or 
draw  a  revolver  would  be  wrong,  although 
I  don't  think  he  drew  any  fine  conclusions, 
or  anything  of  that  sort  at  all.  Speaking  in 
a  general  way,  I  think  he  liad  sense  enough 
to  know  that  it  was  wrong  to  shoot  a  man." 
The  second  question  is  more  fuUy  stated  and 
is  of  the  same  import  as  the  first,  to  which 
objection  was  sustained,  and  the  latter  ques- 
tion was  fully  answered  and  the  matter 
thoroughly  explained  to  the  jury  by  the  wit- 
ness Dr.  Van  Dyke,  and  if  there  was  any  er- 
ror in  sustaining  the  objection  to  .the  first 
question,  it  was  cured  by  receiving  the  evi- 
dence in  answec  to  the  second  question. 
State  V.  Freeman,  100  N.  C.  429,  6  S.  E.  921. 

3.  The  court  gave  an  instruction  In  regard 
to  manslaughter  as  follows:  "If  any  person 
shall,  without  malice,  express  or  Implied, 
and  without  deliberation  upon  a  sudden  heat 
of  passion,  caused  by  a  provocation  apparent- 
ly sufficient  to  make  the  passion  Irresistible, 
voluntarily  kill  another,  such  person  sliall  be 
deemed  guilty  of  manslaughter."  Counsel 
for  defense  asked,  in  addition  thereto,  an  In- 
struction as  follows:  "There  is  evidence  In 
this  case  tending  to  show  that  deceased  at- 
tacked and  kicked  defendant  out  of  his  (de- 
cedent's) place  of  business,  and  if  you  find 
from  the  evidence  that  such  attack  (if  any 
was  made  upon  defendant  by  deceased)  was 
apparently  sufficient  to  make  defendant's 
passion  irresistible,  and  because  of  such  pas- 
sion defendant  shot  deceased,  then  you  will 
find  defendant  guilty  of  manslaughter."  This 
instruction  was  refused  by  the  court,  to 
which  exception  was  taken,  and  error  alleg- 
ed. The  reference  to  the  evidence  in  the  in- 
struction requested,  "tending  to  show  that 
deceased  attacked  and  kicked  defendant," 
will  hereafter  be  considered,  together  with 
the' Instruction  requested  as  to  self-defense. 
Counsel  for  defendant  asked  an  instruction 
relating  to  the  question  of  self-defense,  which 
the  court  refused,  and  instead  thereof  In- 
structed the  Jury,  in  efTect,  that  no  element 
of  self-defense  appeared  in  the  case. 

Thomaa  J.  Foshay,  witness  for  the  state, 
in  describing  the  {footing,  testified:  "Mr. 
Carter  was  standing  in  the  double  door, 
about  eight  or  ten  feet  from  where  I  was 
cleaning  the  spittoons.  He  stood  there  a 
couple  of  minutes,  and  be  says:  'I'm  out 
now;  I  don't  know  whether  I  will  stay  out 
or  not,'  and  pulled  a  gun  and  shot  Mr.  Car- 
ter." And,  for  the  purpose  of  Impeaching 
the  witness  Fosbay,  Jim  Bums  was  called 
as  a  witness  for  defendant,  who  testified  that 
he  was  In  the  front  part  of  the  hotel,  and 
when  the  shot  was  fired  he  heard  Carter 
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"holler,"  and  ran  In  there,  and  Carter  was 
shot.  He  asked  -witness  Foshay  how  It  hap- 
pened. Foshay  said  he  did  not  know  who 
shot;  he  thought  it  was  a  hobo;  that  Carter 
"kicked  him — kicked  him  out — and  the  party 
shot  Carter."  The  court,  in  referring  to  the 
dlscnsslon  by  counsel,  "relative  to  what  It 
is  claimed  on  the  part  of  defense  that  the 
evidence  shows,  that  Miles  Carter  had  put 
the  defendant  out  and  kicked  him,"  Instruct- 
ed the  jury  that  "there  is  no  evidence  of  that 
In  the  case  at  all.  All  there  Is  of  that  Is 
that,  in  seeking  to  Impeach  the  witness  ou 
the  part  of  the  state  (Thomas  Foshay),  the 
defense  put  on  two  witnesses,  who  testified 
that  the  witness  (Thomas  Foshay),  in  con- 
versation with  them,  had  told  them  that  that 
was  the  fact.  •  •  •  There  is  no  element 
of  self-defense  in  the  case." 

Wharton  on  Homicide,  {  221,  p.  355,  states: 
"And  the  rule  Is  general.  If  not  universal, 
that  where  one  attempts  to  Justify  a  homi- 
cide under  the  plea  of  self-defense,  which 
the  evidence  tends  to  sustain,  he  is  entitled 
to  have  the  Jury  fairly  Instructed  as  to  the 
law  applicable  to  his  theory  of  the  case,  and 
to  have  them  left  free  to  determine  the  fact 
as  to  whether  his  conduct  was,  or  was  not, 
warranted  by  the  facts.  And  this  rule  ap- 
plies, though  the  testimony  tending  to  sus- 
tain that  defense  is  that  of  himself  only" — 
citing  many  authorities.  Therefore  In  this 
case  the  question  is  raised  as  to  whether  or 
not  there  is  any  evidence  tending  to  sustain 
a  plea  of  self-defense,  and  to  Justify  the 
homicide.  There  can  be  no  question  but  that 
the  defendant,  under  his  plea  of  not  guilty, 
had  the  right  to  prove  facts  showing  the 
killing  was  done  In  self-defense.  State  v. 
Branton,  33  Or.  533,  550,  56  Pac.  207.  But 
the  question  Is,  Was  there  any  evidence  lend- 
ing to  show  any  such  fact?  State  v.  Howe, 
27  Or.  138.  44  Pac.  672. 

The  testimony  offered  for  tlie  purpose  of 
Impeaching  the  witness  Foshay  in  so  far  as 
It  referred  to  what  was  claimed  to  be  a 
statement  of  Foshay,  that  Carter,  the  dece- 
dent, kicked  the  defendant,  was  purely  hear- 
say, and  In  no  way  tended  to  prove  the  fact 
that  decedent  did  kick  defendant  or  make  an 
fipsnnlt  upon  him.  Witness  C.  N.  riemeiit<?. 
who  was  nresent  at  the  Layton  Hotel  during 
the  eveiine  after  the  homicide,  testified  to  a 
conversation  with  the  defendant  at  that  time. 
In  which  be  asked,  "Whv  did  you  shoot  this 
man?"  defendant  answering,  "Because  he 
kicked  me  ont,  and  I  would  do  It  again." 
Other  witnesses  also  testified  that  defendant 
stated,  as  a  reason  for  shooting  deoe<lent, 
"Because  he  kicked  me  out,  or  threw  me 
ont."  It  is  claimed  that  the  latter  part  of 
this  statement,  made  by  defendant  In  ex- 
planation of  the  shooting,  tends  to  prove  the 
fact  that  the  decedent  did  kick  or  assault 
the  defendant. 

In   Wharton   on   Criminal   Evidence  (9tb 


Ed.)  I  623,  it  to  stated:  "A  confession  is 
rather  a  fact  to  be  proved  by  evidence  than 
evidence  to  prove  a  fact.  It  is  not  so  mncb 
proof  that  a  particular  thing  took  place,  as 
it  is  a  -waiver  by  the  party  charged  of  bift 
right  to  have  certain  facts  alleged  against 
him  technically  proved.  A.,  for  Instance,  is 
shown  to  have  said  that  certain  facts  impli- 
cating him  actually  took  place.  Were  this 
statement  by  A.  offered  as  evidence  of  sncb 
facts,  it  would  be  merely  hearsay,  and  wonld 
be  inadmissible.  But  it  is  not  offered  to 
prove  the  facts,  but  to  show  that  A.  has  dis- 
pensed with  their  proof." 

Wlgmore  on  EMdence,  vol.  3,  I  2113. 
In  discussing  the  effect  of  such  explanatory 
statements,  observes:  "The  remainder  thus 
received  merely  aids  in  the  construction  of 
the  utterance  as  a  whole,  and  is  not  In  it- 
self  testimony.  •  •  •  The  single  purpose 
of  considering  the  utterance  as  a  whole  is  to 
be  able  to  put  a  correct  construction  upon 
the  part  which  the 'first  party  relies  upon, 
and  to  avoid  the  danger  of  mistaking  the 
effect  of  a  fragment  whose  meaning  Is  modi- 
fied by  a  later  or  prior  part"  Underbill  on 
Criminal  Evidence,  {  99:  Llles  v.  State,  30 
Ala.  24,  68  Am.  Dec.  108;  McKee  v.  People, 
36  N.  Y.  113,  116;  Shrivers  v.  State,  7  Tex. 
App.  450,  454.  Lord's  Or.  Laws,  |  711,  prb- 
vldes:  "When  part  of  an  act,  declaration, 
conversation,  or  writing  Is  given  in  evidence 
by  one  party,  the  whole,  on  the  same  sub- 
ject, may  be  inquired  into  by  the  other." 
Mahon  v.  Rankto,  54  Or.  328,  340,  102  Pac. 
008,  103  Pac.  53. 

A  careful  perusal  of  all  the  testimony  in 
the  case  fails  to  disclose  that  there  was  any 
evidence  tending  to  show  that  Carter,  the 
decedent,  kicked  or  assaulted  the  defendant 
It  was  therefore  proper  for  the  trial  court 
to  call  the  Jury's  attention  to  the  purpose  for 
which  the  testimony  was  offered,  to  impeach 
the  witness  Foshay,  and  the  effect  thereof. 
12  Cyc.  600 ;  Bruno  v.  State  (Tex.  Cr.  App.)  58 
S.  W.  85;  People  v.  King,  27  Cal.  507,  87 
Am.  Dec.  95. 

There  being  no  evidence  In  the  case  tend- 
ing to  show  that  the  killing  was  in  self-de- 
fense, it  was  not  error  to  refuse  an  Instruc- 
tion requested  as  to  the  law  of  self-defense. 
State  V.  Garrand,  5  Or.  210;  State  v.  Doher- 
ty,  52  Or.  591,  503,  597.  98  Pac.  152:  WIlUs 
v.  State  (Tex.  Cr.  App.)  74  S.  W.  543;  Spencer 
V.  State,  48  Tex.  Cr.  R-  580,  90  S.  W.  638; 
Wharton  on  Homicide,  §  225. 

The  court,  in  the  language  of  the  statute, 
gave  in  substance  the  instructions  requested 
by  defendant,  in  so  far  as  they  were  applic- 
able to  the  facts  in  the  case,  and  no  error 
in  the  instructions  given  has  been  pointed 
out,  and  we  find  none.  State  v.  Branton,  33 
Or.  533,  549,  56  Pac.  267:  State  v.  Tucker. 
36  Or.  291,  292,  61  Pac.  894,  51  L.  R.  A.  246. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 
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JOHNSON  T.  WHITE  et  aL 
(Supreme  Court  of  Oregon.    Jan.  24,  1911.) 

1.  Appeal  and  Erbob'  (f  773*)— Failure  to 
File  Brief. 

Hespoudent'a  failure  to  comply  with  Sn- 
premv  t'ourt  Itule  6  (91  Pac.  viii).  requiring  fil- 
ing of  brief  within  20  days  after  the  filing  of  ab- 
stract, does  not  ipso  facto  entitle  apiiellnnt  to  a 
reversal,   but  the  merits  must  be  determined, 

[FVI.  Note. — For  other  cases,  see  Appeal  and 
Brr;;r,  Cent.  Dig.  {§  3104,  3108-3110;  Dec.  Dig. 

2.  Appeal  and  Error  (t  771*)— FAiLtrRB  to 
File  Brief— Excuse. 

Where  respondent  in  an  equity  suit  failing 
to  file  a  brief  within  the  time  required  by  Su- 
preme Court  Rule  6  (91  Pac.  viii)  filed  an  affi- 
davit showing  a  misconception  by  blm  of  the 
rule  and  a  misunderstanding  between  opposing 
counsel  as  to  who  should  first  file  brief,  he  waa 
«ntitled  to  be  relieved  from  his  default 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Eiror,  Cent.  Dig.  |  3105;  Dec.  Dig.  J  771.*) 

Appeal  from  Circuit  Court,  Multnomah 
County;    John  B.   Cleland,   Judge. 

BUI  by  Mary  E.  Johnson  against  Charles 
JL  White  and  others.  From  the  decree, 
Oeorge  Wetherby  defendant  appeals,  and 
moves  for  a  decree  for  plalDtiflCs  failure  to 
file  briefs.     Motion  denied. 

Geo.  Wetherby,  In  pro.  per.  Geo.  P.  Lent, 
for  respondent. 

PER  CURIAM.  This  Is  an  equity  suit 
Defendant  appeals.  The  abstract  was  filed 
November  21,  1910.  •  Plaintiff  failed  to  file 
his  brief  within  20  days  thereafter  as  pro- 
vided by  rule  6  (91  Pac.  vlll).  Defendant,  on 
December  28th,  filed  a  motion  to  dismiss  the 
complaint,  and  for  a  decree  in  his  favor 
for  the  reason  that  plalutitf  has  not  filed  his 
brief  within  the  time  provided  by  rule  6. 
Plaintiff  admits  that  he  Is  In  default,  and 
has  filed  an  affidavit  showing  a  misconcep- 
tion by  himself  of  rule  6,  and  a  misunder- 
standing between  opposing  counsel  as  to  who 
should  file  the  first  brief  In  an  equity  suit. 
But  he  filed  his  brief  on  January  7,  1911. 
Respondent's  failure  to  file  a  brief  does 
not  ipso  facto  entitle  appellant  to  a  re- 
versal of  the  decree.  The  merits  of  the  ap- 
peal must  be  determined  even  though  re- 
spondent does  not  appear.  His  default  at 
most  Is  only  a  waiver  of  his  right  to  be 
heard.  Defendant's  motion  must  be  denied, 
and  by  reason  of  the  showing  made  by  plain- 
tiff he  will  be  relieved  from  his  default 
Wood  V.  Flsli,  45  Or.  276,  77  Pac  128,  738. 


<59  Or.  12) 

KBJARNBT  t.  OREGON  R.  &  NAV.  CO. 

(Supreme  Court  of  Oregon.     Jan.  24,  1911.) 

Appeal  and  Erbob  (S  771*)— Failube  to  File 
Brier— Excuse. 

Where  an  appeal  was  taken  in  good  faith 
and  the  appellant's  failure  to  file  a  brief  witbin 
the  time  required,  occurred  through  eounael's 
misconception  ns  to  the  date   from  which   the 


30  days  after  appeal  was  perfected,  should  be- 
gin, the  appellant  will  t>e  relieved  from  his  de- 
fault. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  3105 ;  Dec.  Dig,  §  771,*] 

Appeal  from  Circuit  Court,  Umatilla 
County ;   H.  J.  Bean,  Judge. 

Action  by  C.  M.  Kearney  against  the  Ore- 
gon Railroad  &  Navigation  Couipiiny.  Judg- 
ment for  plaintiff,  defendant  appeals,  and 
plaintiff  moves  for  dismissal  of  the  appeal. 
Motion  denied. 

Carter  &  Smytbe,  for  appellant  Fee  & 
Slater  and  Raley  &  Raley,  for  respondent 

On  Motion  to  Dismiss. 

PER  CURIAM.  Respondent  Kearney  on 
December  7,  1910,  moved  the  court  to  dis- 
miss the  appeal  In  this  case  for  the  reason 
that  appellant  felled  to  file  Its  brief  within 
the  time  provided  by  rule  6  (91  Pac.  vlll). 
It  appears  from  the  record  that  appellant's 
brief  should  have  been  filed  on  or  before 
November  27th;  that  on  December  3d  de- 
fendant made  an  application  to  this  court 
for  an  extension  of  time  until  December  22d, 
In  which  to  file  Us  brief,  which  was  grant- 
ed on  December  5th.  From  the  showing' 
made,  there  can  be  no  question  that  the  ap- 
peal has  been  talcen  In  good  faith.  The  de- 
fault occurred  through  a  misconception  by 
defendant's  counsel  as  to  the  date  from 
which  the  30  days  after  the  appeal  was 
perfected  should  begin  within  which  appel- 
lant must  file  Its  brief,  and  the  showing 
made  by  appellant  is  sufficient  to  estab- 
lish excusable  neglect  on  the  part  of  the 
counsel  In  that  matter. 

The  motion  to  dismiss  the  appeal  will  be 
denied  and  defendant  relieved  from  bis  de- 
fault under  the  authority  of  Neppach  v. 
Jones,  28  Or.  286,  39  Pac.  999,  42  Pac.  519; 
Wagner  v.  Portland,  40  Or.  389,  60  Pac.  985, 
67  Pac  300;  Wood  v.  Plsk,  45  Or.  276,  77 
Pac.  128,  738;  and  Johnson  v.  White  (de- 
cided by  this  court  January  24,  1011)  su- 
pra. 

BEAN,  J.,  having  heard  this  case  in  the 
courjt  below  took  no  part  in  its  decision  here. 


(BT  Or.  888) 
CITY  OP  JOSEPH  V.  JOSEPH  WATER- 
WORKS CO. 
(Supreme  (Tourt  of  Oregon.    Jan.  31,  1911.) 
On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  111  Pac.  804. 

EAKIN,  C.  J.  By  the  petition  defendant 
urges  that  section  4  of  the  ordinance  does  not 
limit  the  duration  of  the  franchise;  but  aft- 
er a  further  consideration,  we  are  confirmed 
in  our  first  decision. 

We  do  not  hold  that  section  1  of  the  ordi- 
nance, standing  alone,  would  create  a  per- 


•For  other  Ciu>e<  see  suiue  toflc  aud  BecUon  NUMBER  in  Dec.  Dlx-  &  Am.  Dig.  Key  No.'Serles  ft  R«p'r  Indexe* 
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petnal  franchise ;  bat  the  answer  so  treats  it, 
and  seeks  to  enjoin  the  city  from  Installing 
a  municipal  plant  However  that  question  is 
Immaterial  here. 

It  is  urged  that  the  purpose  of  the  suit  Is 
to  secure  a  decree  adjudging  that  defendant 
Is  not  entitled  to  any  rights  iu  any  of  the 
streets  of  the  city,  and  not  alone  to  prevent 
it  from  extending  its  mains  into  streets  not 
before  occupied,  as  held  in  the  opinion;  but 
the  answer  expressly  alleges  that  defendant 
is  extending  its  water  mains  and  service 
pipes  and  making  the  necessary  excavations 
therefor,  and  that  these  acts  are  the  alleged 
wrongful  acts  complained  of  in  the  complaint 

We  have  not  considered,  nor  attempted  to 
decide,  what  defendant's  status  may  be  after 
the  expiration  of  the  franchise,  as  that  ques- 
tion is  not  presented  by  the  issues  nor  dis- 
cussed in  the  briefs,  and  is  a  matter  for 
future  determination.  The  denials  are  limit- 
ed by  the  allegations  of  the  answer,  which, 
in  effect,  admit  the  facts  entitling  plaintiff  to 
tiie  relief  here  granted,  and  the  decree  is 
properly  entered. 

The  oiotloii  is  denied. 


(GO  Or.  68) 

BLUMAUBR-FRANK  DRUG  CO.  v.  HORTI- 
CULTURAL FIRE  RELIEF  OF 
OREGON. 

(Supreme  Court  of  Oregon.    Jan.  24,  1911.) 

1.  Constitutional  Law  (8  56*)— Final  Judo- 
UENis— Gbantino  New  Tbial. 

Const,  art.  7,  {  6,  giving  the  Supreme  Court 
jurisdiction  only  to  review  final  decisions,  not 
being  self-executing,  the  Legislature  must  pre- 
scribe what  constitutes  final  decision,  so  that 
L.  O.  Lii  I  548,  with  the  amendment  (Laws 
1907,  p.  313),  declaring  that  an  order  setting 
aside  a  judgment  and  granting  a  new  trial  shall 
be  deemed  a  final  judgment,  is  not  unconstitu- 
tional. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec  Dig.  i  55.*] 

2.  Appeal   and    Ebrob   (§    1*)  —  Natubb   of 
Right  of  Appeal. 

The  right  of  appeal  is  statutory. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  1-1;  Dec  Dig.  ji  1.*] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; Geo.  H.  Burnett,  Judge. 

Action  by  the  Blumauer-Frank  Drug  Com- 
pany against  the  Horticultural  Fire  Relief 
of  Oregon.  There  was  a  Judgment  for  plain- 
tiff, and  from  an  order  setting  aside  the 
Judgment,  and  granting  a  new  trial,  plain- 
tiff appeals,  and  defendant  moves  to  dismiss 
the  appeal.    Motion  denied. 

Joseph  ft  Haney,  for  appellant  John 
Bayne,  for  respondent 

BAEIN,  C.  J.  Judgment  for  the  plaintiff 
was  rendered  upon  the  verdict  in  this  action. 
Thereupon  defendant  moved  the  court  to  set 
aside  the  Judgment  and  grant  a  new  trial. 


which  was  allowed  by  the  court  From  tl)«t 
order  plaintiff  appeals,  and  defendant  moves 
to  dismiss  the  same,  because  the  order  ap- 
pealed from  Is  not  a  final  Judgment 

As  held  in  Portland  v.  Gaston,  38  Or.  533, 
63  Pac.  1051,  the  provision  of  the  Constitu- 
tion (article  7,  {  6)  that  the  Supreme  Ck>urt 
shall  have  Jurisdiction  only  to  review  the 
final  decisions  of  the  circuit  courts,  is  not 
self-executing.  The  cases  that  may  be  ap- 
pealed must  be  prescribed  by  the  Legislature, 
and  it  may  determine  what  shall  constitute 
a  final  decision.  The  right  of  appeal  is  stat- 
utory. State  V.  Security  Savings  Co.,  28  Or. 
410,  43  Pac.  162;  School  District  v.  Irwin,  34 
Or.  431,  66  Pac.  413;  Sears  v.  Dunbar,  50  Or. 
36,  91  Pac  145.  The  provisions  of  section 
548,  L.  O.  L.,  necessarily  include  all  Judg- 
ments and  decrees,  and  define  certain  other 
orders  that  shall  be  deemed  Judgments  or 
decrees.  This  includes  the  amendment  (Laws 
1907,  p.  813),  providing  that  an  order  setting 
aside  a  Judgment  and  granting  a  new  trial 
shall,  for  the  purpose  of  being  reviewed,  be 
deemed  a  final  Judgment,  and  la  not  uncon- 
stitutional. 

The  motion  to  dismiss  is  denied. 

Mr.  Justice  BURNETT,  having  tried  this 
case  In  the  lower  court,  took  no  part  In  Its 
decision. 


(E7  Or.  SIB) 
DARLING  V.  MILES. 
(Supreme  Court  of  Oregon.    Jan.  31,  1011.) 

1.  Statutes  (<  267*)— Retbospectivk  Opera- 
tion. 

Generally  a  statute  which  changes  a  rem- 
edy only,  but  does  not  destroy  ail  remedy  for 
the  enforcement  of  a  right,  is  retTOspeotive  and 
applies  to  cases  pending  at  its  enactment  unless 
a  contrary  intent  is  manifest. 

[Ed.  Note.— For  other  cas-ps.  nee  Statutes, 
Cent  Dig.  IS  350-350;   Dec.  Dig.  {  2e7.*l 

2.  Constitutional  Law  (!  23*)— Opebattow 
—Scope. 

A  Constitution  operates  prospectively.-  un- 
less its  language  or  objects  clearly  show  Uiat  it 
was  intended  to  operate  retrospectively. 

[Ed.  Note. — For  other  cases,  see  Constif ttion- 
al  Law,  Cent  Dig.  S  20;    Dec.  Dig.  {  23.*] 

3.  Constitutional  Law  (S  23*)— Appellatb 
Pbacticb— Scope  of  Operation. 

Const  art.  7,  as  amended,  aothorizing  the 
Supreme  Court  to  make  findings  from  the  rec- 
ord which  should  have  been  made,  and  author- 
izing either  party  to  attach  to  the  bill  of  ex- 
ceptions the  whole  testimony,  is  prosi)ective 
only  in  operation. 

[Ed.  Note.-— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  20;   Dec  Dig.  (  23.*] 

4.  Appeal  and  Errob  (J  701*)— -Record— Evi- 
dence—Scope  OF  Review. 

Even  when  the  evidence  is  in  the  record  it 
is  not  for  the  purpose  of  revlewin?  the  findings 
of  fact,  hut  from  which  to  determine  the  merits 
of  a  motion  for  a  nonsuit  or  for  an  instructed 
verdict. 

[Ed.  Note.— BV>r  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2939-2941;  Dec.  Dig.  | 
704.»] 
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6.  Appeai,  and  Ebbob  (|  987*)  —  Review — 

Scope. 

Only  errors  of  law  are  reviewable  on  ap- 
peal from  a  judgment 

[Ed.  Note.— For  other  rases,  see  Appeal  and 
Error.  Cent.  Dig.  !i  3803-3896;  Dec.  Dig.  $ 
•87.*] 

On  petition  for  rehearing.    Petition  denied. 
-For  former  opinion,  see  HI  Pac.  702. 

BAKIN,  O.  J.  Upon  motion  for  a  reliear- 
ing  respondent  raggests  tliat  article  7  of  tbe 
Constitution,  as  amended,  so  enlarges  tbe  Ju- 
risdiction of  this  court  that,  where  it  can 
say  from  tbe  record  wliat  findings  shoold 
have  been  made,  it  shall  malie  them  Itself, 
and  that  as  the  amendment  is  remedial  it 
may  apply  to  pending  cases,  and  asks  this 
court  now  upon  a  rehearing  to  consider  the 
whole  record,  and  to  alBrm  the  Judgment  of 
the  court  appealed  from  if  it  was  such  as 
should  bave  been  rendered,  notwithstanding 
any  error  committed  during  the  trial.  In  tbe 
construction  of  a  statute  it  may  be  stated 
generally  that,  if  tbe  statute  changes  the  rem- 
edy only,  but  does  not  destroy  all  remedy 
for  the  enforcement  of  a  right,  it  is  retro- 
spective and  applies  to  cases  pending  at  tbe 
date  of  its  enactment  unless  a  contrary  in- 
tent is  manifest.  Jndkins  v.  Taffe,  21  Or. 
89.  27  Pac.  221;  Denny  v.  Bean,  51  Or.  180, 
93  Pac.  693.  94  Paa  603.  Bat  a  Constitu- 
tion always  operates  prospectively,  unless  it 
Is  clearly  shown  from  tbe  language  used  or 
the  objects  to  be  accomplished  that  tbe  pro- 
vision was  Intended  to  operate  retrospective- 
ly, and  such  intent  must  be  clearly  estab- 
lished. 8  Cya  731.  745,  and  coses  cited.  Not 
only  is  there  nothing  in  the  language  of  the 
amendment  to  indicate  an  intention  to  malie 
it  retroactive,  but  the  clause,  "upon  appeal  of 
any  case  to  tbe  Supreme  Court  either  party 
may  have  attached  to  the  bill  of  exceptions 
the  whole  testimony,"  eta,  has  reference  ex- 
clusively to  appeals  thereafter  taken,  as  it 
contemplates  preparation  of  the  record  at  the 
time  the  bill  of  exceptions  is  signed.  The 
matters  to  be  so  attached  are  not  parts  of 
the  record  until  made  so  by  certificate  of  the 
judge,  and  this  is  to  be  done  at  tbe  election 
of  one  or  the  other  of  tbe  parties  to  the  ap- 
peAl,  and  the  provision  is  plainly  prospective 
only. 

In  tbe  opinion  we  stated  that  the  case  was 
not  before  us  on  the  evidence  for  the  purpose 
of  determining  whether  the  elements  of  fraud 
bave  been  established,  and  counsel  urge  that 
tbe  whole  evidence  is  in  the  record,  and  we 
should  have  determined  tbe  facts.  Even 
when  tbe  evidence  Is  In  tbe  record  it  is  not 
for  tbe  purpose  of  reviewing  the  findings  of 
fact,  but  from  which  to  determine  tbe  merits 
of  a  motion  for  a  nonsuit  or  for  an  instruct- 
ed verdict 

Only  errors  of  law  are  to  be  reviewed  up- 
on an  appeal  from  a  judgment 

Tbe  petition  for  a  rehearing  is  denied. 


(67  Or.  S9») 
FRIENDLY  t.  EI/WEKT  et  al.  .      . 
(Supreme  Court  of  Oregon.    Jan.  31.  1911.) 

1.  Frauds.  Statute  of  (§  103*>— Sufficien- 
OT  OF  Writing— Option  to  Purchase. 
An  option  to  purchase,  being  in  writing, 
was  safficient  as  against  tbe  grantor  to  talce  tbe 
agreement  constituted  by  its  acceptance  out  of 
the  statute,  though  the  acceptance  was  not 
written. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  {{  192-203;  Dec.  Dig.  ( 
103.»] 

Z.  Vendor  and  PtmcHASER  (§  18*)— OptioNs 

—Acceptance. 

An  option  to  purchase  is  not  bindin?  until 
the  option  has  been  nnqualifledly  accepted. 

[Ed.  Note.— For  other  rases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  23;   Dec.  Dig.  g  18.*] 

3.  Vendor  and  Pubchaseb  (|  18*)— Options 
—Acceptance. 

There  was  no  unqaalified  acceptance  of  an 
option  to  purchase  by  the  grantee  stating  that 
an  abstract  submitted  was  satisfactory,  but  that 
it  vested  title  In  a  third  person,  and  that  a  deed 
from  the  grantor  with  a  deed  from  such  person 
to  the  grantor  would  l>e  satisfaetory ;  nor  by 
the  grantee  telling  the  representative  of  one  of 
tbe  parties  that  be  was  ready  and  willing  to 
complete  the  transaction,  suggesting  a  meeting 
for  that  pnrpose,  and  that  "it  was  0.  K.  with" 
the  deed  from  the  third  person. 

TEd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g  23 ;   Dec.  Dig.  {  18.*] 

4.  Vendor  and  Pubohaseb  (|  18*)— Option 
—Nudum  Pactum. 

An  option  to  purchase  without  considera- 
tion Is  nudum  pactum,  until  accepted,  and,  In 
effect,  a  mere  offer. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  i  18.*] 

6.  Vendor  and  Purchases  (J  18*)— Optiow— 

Consideration. 

An  option  to  purchase  is  not  sustained  as 
to  consideration  by  an  advance  payment  made 
by  the  grantee,  to  be  returned  on  his  determina- 
tion not  to  accept 

-[Rd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  (  18.*] 
6.  Judgment  (|  251*)— Issues. 

There  can  be  no  judgment  against  a  party 
for  money  which  he  has  tendered  in  court  and 
concerning  which  no  issue  has  been  joined. 

[EM.  Note.— For  other  cases,  see  Judgment 
Dec.  Dig.  I  251.*] 

On  motion  for  rehearing.     Motion  over- 
ruled. 
For  former  opinion,  see  105  Pac.  404. 
See,  also.  111  ^ac.  690. 

S.  B.  Huston  and  A.  E.  Clarlc,  for  appel- 
lants. Murphy,  Brodie  &  Swett,  for  respond- 
ent 

EAKIN,  C.  J.  After  the  mandate  in  this 
case  had  t>een  issued,  plaintiff  filed  a  petition, 
asking  that  it  be  recalled  and  a  rehearing 
granted,  ou  the  ground  that  the  decree  should 
have  provided  that  plaintiff  recover  tbe  $300 
earnest  payment  made  by  him  at  the  time 
the  option  was  signed;  and  for  the  further 
reason  that  tbe  court  must  have  overlooked 
certain  points  urged  in  the  briefs  and  at  the 
oral  argument  upon  tbe  rehearing.    Tbe  man-  ■ 
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date  was  recalled,  and  we  have  reconsidered 
the  whole  case,  and  we  adhere  to  our  first 
opinion. 

The  complaint  alleges  that  the  option  given 
by  0.  M.  Elwert  on  January  22,  1907,  was 
accepted  by  Friendly  on  January  29th,  and 
"plaintiff  herein  duly  notified  the  said  C.  M. 
Elwert  that  said  title,  taken  in  conjunction 
with  said  deed  from  C.  P.  Elwert  and  Alyda 
Elwert,  his  wife,  to  her,  was  satisfactory  to 
him.  and  that  be  accepted  the  same,"  etc. 
This,  acceptance  refers,  undoubtedly,  to  the 
letter  of  that  date,  written  by  Friendly  to 
C.  M.  Elwert,  which  is  set  out  in  the  state- 
ment of  the  case;  and  in  bis  testimony  he 
says  that  be  knew  when  be  wrote  it  that  0. 
M.  EJwert  claimed  to  have  lost  the  unrecord- 
ed deed  from  C.  P.  Elwert  to  her;  and  that 
when  he  wrote  the  letter  of  January  29tb  he 
was  not  willing  to  go  on  with  the  purchase 
or  accept  a  deed  from  C.  M.  Elwert  without 
"the  missing  link  in  the  chain."  The  ab- 
stract was  delivered  to  him  on  January  26th, 
snd  In  the  letter  be  says  It  Is  satisfactory, 
bat  that  it  vests  the  title  in  0.  P.  Elwert,  and 
that  he  is  informed  she  has  a  conveyance  to 
herself  from  C.  P.  Elwert,  so  that  with  it  a 
warranty  deed  from  her  will  be  satisfactory, 
thus  qualifying  his  acceptance,  and  no  agree- 
ment is  reached  between  plaintiff  and  de- 
fendant. 

Plaintiff  urges  that  there  was  an  uncondi- 
tional oral  acceptance  of  the  option.  The 
only  proof  of  this  does  not  relate  to  the  time 
mentioned  in  the  complaint,  but  is  given  by 
Mr.  Andrews  in  bis  testimony,  viz.:  "On  the 
21st  (he  undoubtedly  meant  tbe  28th  of  Jan- 
uary) he  (Friendly)  telephoned  to  me  he  was 
ready  and  willing  to  complete  tbe  transac- 
tion, as  everything  was  in  order,  and  sug- 
gested we  should  meet  at  Mr.  Dabney's  of- 
fice on  the  following  afternoon  at  half  past 
2  to  complete  tbe  transaction.  I  went  up 
that  evening  to  see  Miss  Elwert  and  notified 
her  about  tbe  matter.  I  missed  her  at  home, 
but  met  her  on  Tamhlll  street  between  Sev- 
enth and  Park  and  told  her  about  it."  It 
can  hardly  be  contended  that  this  constituted 
a  formal  acceptance  by  Friendly.  He  sent  no 
communication  to  C.  M.  Elwert,  nor  did  An- 
drews state  to  her  that  either  Friendly  or 
be  accepted  the  option.  He  only  appointed 
a  time  and  place  to  meet  and  complete  the 
transaction.  Friendly  testified  that  he  "told 
Andrews  that  It  was  0.  K.  with  this  deed 
from  Elwert  and  his  wife  to  C.  M.  Elwert." 
No  intimation  is  given  that  he  accepted  or 
authorized  Andrews  to  accept  tbe  option. 
From  all  that  was  said  he  assumed  no  lia- 
bility or  obligation  to  C.  M.  Elwert  to  pur- 
chase. The  title  was  not  yet  satisfactory. 
He  at  all  times,  even  by  the  letter  of  the  29th, 
left  himself  free  to  refuse  the  title.  In  cross- 
examination  he  was  asked:  "So  when  you 
wrote  that  letter  you  meant,  of  course,  that 
she  would  have  to  complete  the  title  and  put 
it  in  good  shape?    A.  I  didn't  care  bow  she 


did  it,  as  long  as  she  got  tbe  title  to  the 
property  clear  and  free.  There  are  several 
ways  of  doing  it,  bad  she  shown  tbe  right 
spirit  about  tbe  matter.  Q.  But  you  did  not 
mean  to  take  it  with  the  deed  lost  unless  she 
cleared  the  title  some  way?  A.  Unless  she 
cleared  tbe  title  up  through  tbe  courts  some 
way." 

Although  tbe  option  being  In  writing  was 
suflicient,  as  against  C.  M.  Elwert,  to  take 
the  case  out  of  the  statute  of  frauds,  even 
though  Frl«idly's  acceptance  was  not  in 
writing,  yet  she  was  not  bound  to  specifically 
perform,  or  to  respond  in  damages,  until 
there  was  an  unqualified  acceptance  by 
Friendly.  If  what  plaintiff  contends  was  an 
oral  acceptance  had  been  In  writing,  neither 
It  nor  tbe  letter  of  January  29th  would  have 
been  such  an  acceptance  as  would  give  C. 
M.  Elwert  a  remedy  for  specific  performance 
against  Friendly;  and,  if  not,  there  was  no 
agreement.  In  Davis  v.  Brigham  (Or.)  107 
Pac.  961,  it  is  held  that  to  make  tbe  option 
obligatory  it  Is  necessary  that  the  other  par- 
ty shall  have  accepted  the  terms  of  the  option. 
The  option  gave  to  Andrews  a  choice  of  two 
remedies.  "If  said  title  and  deed  prove  sat- 
isfactory, said  nominee  is  to  pay  me  the  fur- 
ther sum  of.  *  *  *  If  said  title  is  not 
satisfactory  as  aforesaid,  I  agree  to  refimd 
the  said  three  hundred  (300)  dollars." 

An  option  to  purchase  given  by  an  owner 
of  real  estate  If  without  consideration  is 
nudum  pactum  until  accepted,  and  is,  in  ef- 
fect, only  an  offer.  And  that  is  true  of  the 
option  in  tills  case.  It  was  without  con- 
sideration; the  $300  was  not  a  consideraticm 
for  the  option,  but  an  advance  payment  on 
tbe  purchase  price  of  the  property,  in  case 
Friendly  accepted  it  Bude  v.  I>evy,  43  Colo. 
482,  96  Pac.  500,  127  Am.  St  Bep.  123,  24 
L.  R.  A.  (N.  S.)  91;  Berry  v.  Frisbie,  120  Ky. 
337,  86  S.  W.  558,  and  note  to  Litz  t.  Goos- 
ling,  21  U  R.  A.  127. 

The  case  of  Weir  Inv.  Co.  y.  Scatterwood, 
42  Colo.  54,  94  Pac.  19,  is  very  much  in  potot 
here.  The  option  provided  that  in  tbe  event 
the  title  was  not  approved  by  the  attorney 
for  the  defendant  then  the  amount  paid 
should  be  returned.  Plaintiff  failed  to  fur- 
nish an  abstract  of  title  which  defendant's 
attorney  would  approve,  and  defendant  re- 
fused to  accept  the  title  offered.  Tbe  court, 
adopting  tbe  language  of  tbe  opinion  in 
Johnson  v.  BMller,  55  Minn.  269,  56  N.  W. 
813,  held  that:  "His  claim  is,  in  effect  that 
he  could  refuse  to  accept  a  conveyance,  and 
at  any  time  afterwards  compel  the  vendor 
to  make  one.  Tbe  contract  certainly  did  not 
contemplate  any  such  thing.  What  is  clearly 
included  was  that  if,  at  the  end  of  30  days, 
the  title  should  t>e  unmarketable,  tbe  vendee 
might  do  either  of  two  things:  First,  per- 
form the  contract  and  take  a  conveyance,  re- 
lying on  tbe  covenants  in  it  as  a  security 
against  any  defects  in  the  title;  or.  second, 
refuse  to  perform  and  receive  back  tbe  mon- 
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ey  paid  on  It — In  effect  to  rescind  the  con- 
tract." See,  also,  Long  ▼.  Miller,  46  Minn. 
13,  48  N.  W.  409. 

In  Marsh  v.  Lott,  156  Cal.  643,  103  Pac. 
968,  it  Is  said:  "Until  plaintiff  accepted  the 
offer,  there  could  be  no  mutuality;  In  fact, 
no  contract  whereby  plaintiff  was  obligated 
In  any  way.  He  could  signify  his  acceptance 
in  accordance  with  the  terms  of  the  contract 
and  subject  to  all,  not  part,  of  the  conditions 
Imposed  thereby."  In  Henry  t.  Blacic,  213 
Pa.  620,  627,  63  AU.  250,  253,  the  court  says: 
"An  acceptance  of  an  option  to  be  good  must 
be  such  as  amounts  to  an  agreement  or  con- 
tract between  the  parties.  Such  an  ac- 
ceptance can  be  only  an  tucondltional  one. 
The  rule  upon  this  subject  is  thus  stated  In 
Potts  V.  Whitehead,  23  N.  J.  Eq.  512:  'An  ac- 
ceptance, to  be  good,  must,  of  course,  be  such 
as  to  conclude  an  agreement  or  contract  be- 
tween the  parties.  And  to  do  this  it  must  in 
every  respect  meet  and  correspond  with  the 
offer,  neither  falling  within  nor  going  beyond 
the  terms  proposed,  but  exactly  meeting  them 
at  all  points  and  closing  with  them  Just  as 
they  stand.' "  And  in  Berry  v.  Frisble,  supra. 
It  Is  said:  "Where  it  is  left  to  one  of  the 
parties  to  an  agreement  to  choose  whether  he 
will  proceed  or  abandon  it,  neither  can 
specifically  enforce  its  execution  in  equity." 

This  question  Is  well  annotated  in  Litz  v. 
Goosling,  93  Ky.  185,  19  S.  W.  527,  21  U  R. 
A.  127.  To  the  same  effect  are  Cummins  v. 
Beavers,  103  Va.  230,  48  S.  E.  891,  106  Am. 
St.  Rep.  881,  with  a  note  in  1  Am.  &  Eng. 
Ann.  Cas.  986;  and  Mier  v.  Hadden,  148 
Mich.  488,  111  N.  W.  104O,  118  Am.  St  Rep. 
586,  with  an  extended  note  in  12  Am.  &  Eng. 
Ann.  Cas.  88,  91. 

Plaintiff  also  insists  that  we  should  ren- 
der Judgment  against  defendant  for  the  $300 
advanced  upon  the  option.  There  is  no  doubt 
that  the  money  should  be  returned  to  him, 
but  there  Is  no  Issue  tendered  in  regard  to  it 
by  either  party.  The  money  has  been  ten- 
dered to  plaintiff  and  refused,  and  this  court 
is  not  authorized  to  render  a  Judgment 
against  defendant  for  money  which  she  of- 
fered to  pay.  Plaintiff  has  stipulated  that 
"we  always  claimed  they  were  willing  to  pay 
us  our  $300  back." 

The  motion  to  vacate  the  decree  rendered 
by  this  court  is  denied. 


(57  Or.  661) 

STATE  V.  CHANDLER. 

(Supreme  Court  of  Oregon.    Jan.  24,  1911.) 

1.  Criminal  Law  (§  785*)— Triai/— Instruc- 
tions—Cbedibility  OF  Witnesses— Neces- 

BITT. 

In  a  prosecution  for  perjury,  the  refusal  to 
charge  that  a  witness  may  be  impeached  by  evi- 
dence that  be  has  made  statements  inconsistent 
with  bis  present  testimony,  and,  if  convinced 
that  any  witness  had  made  statements,  either 
orally  or  In  writing,  inconsistent  with  bis  pres- 


ent testimony,  the  Jury  could  consider  such  wit- 
ness impeaclied,  and  might  disregard  his  testi- 
mony, except  wiiere  corroborated,  was  errone- 
ous, where  a  letter  received  in  evidence  showed 
that  a  witness  bad  offered  to  swear  that  H.  had 
nothing  to  do  with  the  burglary,  which  was  in- 
consistent with  bis  testimony  at  the  trial  that 
defendant,  H.,  and  himself  had  committed  it 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1776-1781,  1889-1894;  Dec. 
Dig.  !  785.*] 

2.  CanciNAL   Law    (8J   763,   764*)— Instruc- 
tions—Weight  OF  EvinENCE. 

In  an  instruction,  on  a  prosecution  for  per^ 
jury,  that  If  the  jury  find  that  a  witness  gave 
his  testimony  in  the  tjelief  that  he  would  re- 
ceive some  reward,  or  immunity  from  further 
punishment,  etc.,  then  the  jury  should  receive 
this  testimony  with  great  caution,  is  objection- 
able as  qualifying  the  word  "caution"  by  the 
word  "great,"  thus  being  on  the  weight  of  evi- 
dence. 

(Bid.  Note.— For  other  cases,  see  Criminat 
r^w.  Cent  Dig.  {{  1731-1748;  Dec.  Dig.  {« 
763,  764.»] 

3.  Criminal   Law   (i  78i>*)— CBEDiBiLirr  or 
Witness — Interest — Instructions. 

Where  there  is  evidence  that  a  witness  was 
induced  to  l>ecome  a  witness  and  testify  by  a 
promise  of  immunity  from  further  punishment 
or  hope  held  out  to  him  that  it  would  be  easier 
for  him  in  case  be  implicated  some  one  else  in 
the  crime,  the  jury  may  consider  such  facts  in 
determining  the  weight  to  t>e  given  his  testimony 
thus  obtained,  and  defendant  was  entitled  to 
have  this  presented  by  instructions. 

lEid.  Note. — For  other  cases,  see  Criminat 
Law.  Cent  Dig.  U  1774-1781;  Dec.  Dig.  f 
785.*] 

Appeal  from  Circuit  Court,  Union  County ; 
J.  W.  Knowles,  Judge. 

Orley  Chandler  was  convicted  of  perjury, 
and  he  appeals.    Reversed. 

The  defendant  was  indicted  by  the  grand 
jury  of  Union  county  for  the  crime  of  per- 
jury. On  the  trial,  Frank  Parker,  an  inmate 
of  the  state  penitentiary,  was  produced  by 
the  state  as  a  witness,  and  gave  evidence 
materia]  to  the  prosecution.  On  cross-exami- 
nation be  was  asked  the  following  questions 
and  made  the  following  answers:  "Q.  How 
long  have  you  been  serving  time  down  at 
Salem  In  the  penitentiary?  A.  I  have  been 
there  ten  mouths — very  near  it  Q.  And  your 
term  was  two  years?  A.  Yes.  Q.  You  have 
some  hope  of  being  able  to  lessen  that  sen- 
tence have  you?  A.  1  don't — much.  Q.  You, 
I  suppose,  have  been  told  that  if  your  testi- 
mony was  satisfactory  that  sometliing  would 
be  done — all  that  could  be  done  would  be 
done— to  get  you  out,  weren't  you?  A.  I 
haven't  been  told  anything  Just  In  them 
words;  no.  Q.  Just  in  what  way  were  you 
told?  A.  Well,  I  wasn't  told  In  any  way  that 
I  would  be  helped  out.  Mr.  Ivanboe  told  me 
that  'all  I  want  from  you  is  the  truth,  and, 
if  we  can  do  anything,  we  may  do  It'  Q. 
And  in  response  to  that  Idea  why  you  signi- 
fied your  willingness  to  come  up  and  go  on 
the  witness  stand?  A.  Yes.  Q.  And  you  ful- 
ly understood  the  character  of  truth  the 
district  attorney  wanted,  didn't  you?    A.  Yes. 


•For  otber  cases  see  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Q.  Ton  knew  at  the  time  that  he  was  after 
Chandler's  scalp  here,  didn't  you?  A.  I 
think  so." 

The  defense  Introduced  without  objection 
the  following  letter,  written  by  the  witness 
Frank  Parker  before  his  conviction,  and 
while  he  was  In  Jail,  charged  Jolfttly  with 
defendant  and  Roy  Halley  with  the  crime 
of  burglary:  "J.  P.  Halley,  City— Dear  Sir: 
Although  I  have  plead  guilty  In  these  charg- 
es of  burglary,  yet  nevertheless,  If  you  desire 
me  as  a  witness,  I  will  testify  that  Boy  bad 
nothing  to  do  with  that  transaction  In  any 
way.  Frank  Parker."  On  the  trial  of  de- 
fendant In  the  present  action,  Parker  testi- 
fied. In  substance,  that  the  burglary  was  com- 
mitted by  defendant,  Roy  Halley,  and  him- 
self, acting  Jointly.  The  substance  of  the 
false  statement,  charged  against  defendant  In 
the  indictment  in  the  case  at  bar,  was  that 
he  had  falsely  testified,  on  his  trial  for  the 
alleged  burglary,  that  he  did  not  participate 
in  the  crime. 

Defendant's  counsel  made  timely  request 
for  the  following  Instructions,  all  of  which 
were  refused,  nor  was  their  substance  given 
In  any  part  of  the  general  charge:  "(3)  A 
witness  may  also  be  Impeached  by  evidence 
that  he  has  made,  at  other  times,  statements 
inconsistent  with  his  present  testimony;  so 
if  yon  find  that  any  witness  in  this  case 
made  statements,  either  orally  or  In  writing. 
Inconsistent  with  his  present  testimony,  yon 
may  consider  said  witness  impeached,  and  be 
at  liberty  to  disregard  his  testimony,  except 
in  so  far  as  he  is  corroborated  by  other 
credible  testimony.  (4)  The  Jury  are  in- 
structed that,  if  they  find  from  the  evidence 
that  the  witness  Frank  Parker  gave  his  tes- 
timony in  the  belief  that  he  would  receive 
some  reward  or  immunity  from  further  pun- 
ishment, or  that  by  so  doing  he  would  be  able 
to  enlist  the  services  of  the  party  for  whom 
be  expected  the  aid  in  lessening  the  term 
for  which  he  was  sentenced  to  serve  In  the 
'  penitentiary  of  this  state,  then  you  should 
receive  his  testimony  with  great  caution.  (5) 
As  an  alternative  request  for  instruction  No. 
4,  if  the  court  shall  refuse  the  same,  then  we 
ask  the  court  to  give  the  Jury  the  following 
in  Its  place:  If  you  believe  from  the  evidence 
that  the  witness  Frank  Parker  was  induced 
to  become  a  witness  and  testify  in  this  case 
by  any  promise  of  immunity  from  further 
punishment,  or  by  any  hope  held  out  or  en- 


tertained by  him  that  It  would  go  easier  vlOk 
him,  if  any  there  were.  In  case  be  implicat- 
ed some  one  else  In  the  crime,  .then  thi:  Jui7 
should  take  such  facts  into  consideration  in 
determining  the  weight  which  ought  i-o  be 
given  to  his  testimony  thus  obtained  and  ^t- 
en  under  the  infiuence  of  such  promise  or 
hope." 

Cochran  &  Cochran,  for  appellant  A.  M. 
Crawford,  Atty.  Gen.,  and  F.  S.  Ivauhoe, 
Dist  Atty.,  for  the  State. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  The  failure  to  give  the  third  Instruc- 
tion was  prejudicial  error.  The  letter  receiv- 
ed 4n  evidence  tended  to  show  that  the  wit- 
ness Parker  had  offered  to  swear  that  Roy 
Halley  had  nothing  to  do  with  the  burglary, 
which  was  inconsistent  with  his  testimony 
on  the  trial  of  the  case  at  bar  that  defend- 
ant, Halley,  and  himself  had  committed  it 
L.  O.  L.  {  864.  It  does  not  appear  that  the 
writing  was  shown  to  witness  while  on  the 
stand;  but  Its  execution  was  fully  proved, 
and  the  state  waived  this  requirement  by 
failing  to  object  on  that  ground,  and.  Indeed, 
to  object  at  "all. 

Instruction  4  was  technically  objectionable 
on  the  ground  that  It  used  the  words  "great 
caution";  the  word  "great"  being  a  sugges- 
tion as  to  the  degree  of  weight  which  the 
Jury  should  attach  to  evidence  of  the  char- 
acter Indicated.  But  instruction  5  Is  not  sub- 
ject to  this  objection,  and  is  a  correct  state- 
ment of  the  law. 

The  evidence  of  Parker  on  cross-examina- 
tion showed  that  he  had  some  hope  of  receiv- 
ing leniency  If  he  gave  testimony  for  the 
state,  and  that  he  had  been  assured  that  if 
he  "told  the  truth"  something  might  be  done 
for  his  benefit  The  temptation  to  a  man, 
under  these  circumstances,  to  testify  to  a 
state  of  facts  satisfactory  to  the  party  call- 
ing blip,  was  a  matter  for  the  consideration 
of  the  Jury,  as  bearing  upon  his  motives  in 
testifying,  and,  therefore,  upon  the  probability 
of  bis  testimony  being  false,  and  defendant 
was  entitled  to  have  this  phase  of  the  case 
called  to  the  attention  of  the  Jury  by  an  ap- 
propriate instruction. 

Other  errors  are  specified,  but  after  care- 
ful investigation,  we  find  them  withoub 
merit;  but  for  the  reasons  heretofore  given 
the  Judgment  of  the  circuit  court  is  reversed, 
and  a  new  trial  ordered. 
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SALINAS  VALLEY  LUMBER  CO.  T. 

MAGNB-SILICA  CO. 

(L.  A  2,524.) 

(Sapreme  Court  of  California.  '  Jan.  7,  1011. 
Rehearing  Denied  Feb.  6,  1911.) 

1.  Sales  (|  81*)— CoNSTStrcnoN  of  Contract 
—Time  as  E<88EN0e  of  Contbact. 

^bere  an  offer  to  sell  lumber  asked  for 
time  to  have  it  shipped  direct  froin  the  mills,  but 
stated  that  prompt  delivery  could  be  given  if 
necessary,  barring'  the  condition  of  the  Tail- 
road  freisbt  system,  and  the  buyer  in  accept- 
ing the  offer  asked  for  immedinte  delivery,  and 
was  told  that  the  lumber  would  be  coming  in, 
possibly  some  of  it  in  20  days  or  from  20  to  80 
flays,  but  no  specified  date  was  set  for  its  ar- 
rival, time  is  not  made  of  the  essence  of  the 
contract  by  its  terms. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  81."} 

2,  Saucs  (S  81*)— Constbuction  of  Contbact 
— TiuB  fob  Performance. 

Where  time  is  not  made  of  the  essence  of  a 
coBtnct  to  sell  Inmber  by  its  terms,  the  fact 
that  the  buyer,  when  it  found  that  there  was  a 
delay  in  delivery,  wrote  urgent  letters  apd  made 
urgent  appeals  to  the  seller  to  furnish  the  lum- 
tier  as  promptly  as  possible,  and  the  seller  en- 
deavored to  do  this,  did  not  form  a  part  of  the 
consideration  of  the  contract,  and  could  not 
bind  the  seller  to  any  more  prompt  perform- 
ance than  that  called  for  by  the  contract,  under 
which  the  seller  was  entitled  to  reasonable  tim^, 
though,  if  time  had  been  of  the  essence  of  the 
contract,  the  rule  allowing  reasonable  time 
would  not  apply. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  (  81.»] 

8.  Appeai.  and  Ebbob  ({  101 1*)— Review- 

Findings  of  Court. 

In  an  action  for  the  price  of  Inmber,  where 
the  evidence  on  the  qua1it;r  of  the  Inmber  was 
conflicting,  the  court's  finding  that  it  was  up  to 
the  standard  called  for  will  he  sustaijaed. 

lEA.  Note.— For  other  rases,  see  Appeal  and 
Error.  Cent.  Dig.  Si  3083-3989;  Dec.  Dig.  { 
l(ttl.*] 

4.  Sales  (J  353*)— Remedies  op  Selleb— Ac- 
tions FOR  Price— Complaint. 

A  Complaint  in  the  form  of  a  common-law 

coant  for  goods  sold  and  delivered  Is  sufficient 

hnder  the  reformed  system -of  code  pleading. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent 

Dig.  Sf  905-1004 ;   Dec.  Dig.  i  3.53.*] 

6.  Sales  ({  170*)— Remedies  of  Seller— Ac- 
tions fob  Price  —  Evidence  —  Admissibil- 
rrr. 

In  an  action  for  the  price  of  lumber,  in 
Which  the  conrt  found  that  the  Inmber  was  up 
to  the  standard  called  for  by  the  contract,  there 
was  no  error  in  excluding  testimony  as  to  how 
much  less  the  lumber  the  buyer  received  was 
worth  than  the  lumber  which  was  described  in 
the  original  contract,  where  it  had  been  proved 
that  the  lumber  was  tendered  in  fulflllment  of 
the  contract,  that  its  delivery  was  at  a  fixed 
price,  that  it  had  been  inspected  by  a  repre- 
■eptative  of  the  purchaser  and  all  unsatisfac- 
tory pieces  rejected  and  the  remainder  accepted 
anconditionally  and  nsed  in  the  defendant's 
building,  and  a  witness  had  testified  fully  as  to 
tile  grade  of  lumber  delivered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  {  170.»] 


Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  S.  R  Crov^, 
Judge. 

Action  by  the  Salinas  Valley  Lumber  Com-  , 
pany    against    the    Magne-Silica    Company. 
Prom  a  judgment  for  platntlfT,  and  from  an 
order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

John  M.  York  and  Waldo  M.  York,  for  ap- 
pellant   Canfleld  &  Starbuck,  for  respondent 

HENSHAW,  J.  This  is  an  action  to  re- 
cover for  lumber  sold  to  and  used  by  the  de- 
fendant company.  Plaintiff  bad  Judgment, 
and  defendant  appeals  from  that  Judgment 
and  from  the  order  denying  its  motion  for 
a  new  trial. 

The-  contract'  between  the  parties  was  in 
writing  evidenced  by  the  following  letter  from 
the  plaintiff  lumber  company  to  the  defend- 
ant and  the  defendant's  acceptance  thereof: 
"Lompoc,  Cal.,  April  18,  1900.  Mr.  Geo.  Ma- 
son, Los  Angeles,  Calif. — Dear  Sir:  We  here- 
with enclose  list  of  lumber,  which  wns  band- 
ed to  us  by  your  Mr.  Hannaman  which  we 
agree  to  sell  to  you  f.  o.  b.  cars  at  Lompoc 
for  $3,328.05.  This  is  a  very  close  figure  con- 
sidering the  price  lumber  is  selling  at  now, 
and  we  trust  that  we  may  be  successful  In 
securing  your  order.  E*urtberniore.  we  an- 
ticipate that  you  may  want  some  lumber  out 
of  our  yard  stock,  which  is  usually  the  case 
in  all  building  operations,  and  anything  of 
this  kind  we  will  sell  to  you  on  the  same 
basis  rate  of  the  entire  bill  of  lumber.  We 
will  sell  you  stock,  which  we  feel  perfectly 
safe  in  saying  cannot  be  excelled  as  to  qual- 
ity by  any  other  lumber  company  on  the 
const  We  would  like  to  have  you  allow  us 
time  enough  to  hnve  this  lumber  shipped  di- 
rect from  the  mills  if  It  Is  possible,  which 
would  mean  about  30  days'  time.  However, 
we  can  give  you  prompt  delivery  if  necessary 
barring  the  'balled  up'  condition  of  the  S. 
P.  Co's  freight  system  just  at  present  Trust- 
ing that  we  may  receive  a  favorable  reply 
from  you  at  an  early  date,  we  beg  to  remain, 
Tonrs  very  truly,  S.  V.  Lumber  Co..  A  0. 
Whlttemore,  Agt"  Defendant's  acceptance 
was  oral,  defendant's  agent  testifying:  "I 
told  him  (Mr.  Whlttemore)  that  we  wanted 
the  luml)er  on  immediate .  delivery,  and  he 
said  It  would  be  coming  in,  possibly  some  of 
It  in  20  days,  or  from  20  to  30  days  the  inm- 
ber would  be  coming  in."  Such  was  the  con- 
tract. Defendant  was  engaged  In  mining  an 
Infusorial  earth  called  "Sll-0-Cel"  and  de- 
sired the  lumber  principally  to  construct  a 
warehouse  for  the  storage  of  this  product. 
It  particularly  desired  to  erect  the  ware- 
bouse  before  the  on-coming  rains,  since  the 
effect  of  water  upon  the  Sll-O-Cel  was  great- 
ly to  impair,  if  not  utterly  to  destroy,  its 
value.  Thus  It  became  Important  to  defend- 
ant to  house  the  earth  and  protect  it  from 
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the  winter  rains.  Much  confusion  resulted 
to  all  transportation  lines  following  the  San 
Francisco  earthquake  and  flre,  and  delireries 
of  freight  were  delayed.  This  lumber  was 
not  delivered,  and  the  warehouse  was  not 
constructed  until  after  the  rains  .bad  fallen 
and  damaged  greatly  defendant's  unprotect- 
ed Sll-0-Cel.  For  this  damage  defendant 
sought'  compensation  by  way  of  counterclaim. 
The  cause  was  tried  by  the  court  It  was 
also  Insisted  that  some  of  the  lumber  f«r- 
nlsbed  by  plaintiff  was  of  a  quality  inferior 
to  that  called  for  by  the  contract  In  an 
addendum  to  the  letter  above  quoted  was  giv- 
en the  estimated  quantity,  the  grade  and  the 
price  of  the  different  kinds  of  lumber  re- 
quired. 

Defendant's  contentions  u])on  the'  trial 
were  that  time  was  of  the  essence  of  the 
contract;  that  at  the  time  of  entering  into 
the  contract  plaintiff  Icnew  that  defendant's 
purpose  was  to  use  the  lumber  to  erect  its 
warehouse,  knew  that  the  warehouse  was 
necessary  to  protect  the  infusorial  earth 
from  damage  by  rain,  and  knew  that.  If  the 
warehouse  was  not  completed  before  the  rain 
should  fall,  the  Infusorial  earth  then  min- 
ed, and  which  plaintiff  knew  was  mined. 
would  be  greatly  damaged.  The  findings  of 
the  court  were  against  the  defendant  upon 
all  the  issues  joined.  Defendant  here  con- 
tends that  by  its  very  terms  time  was  of  tbe 
essence  of  the  contract,  and  that  plaintifTs 
agreement  was  to  furnish  tbe  lumber  with- 
in 30  days. 

It  is  apparent,  however,  that  time  is  not 
made  of  the  essence  of  the  contract  by  its 
terms,  and  the  cases  to  which  appellant  re- 
fers are  those  where  the  specified  time  of  per- 
formance was  named  in  the  contract,  and  It 
was  left  for  the  court  to  say  whether  under 
the  terms  and  conditions  of  tbe  contract  this 
time  so  specified  was  of  the  essence.  Such 
cases  are  very  different  from  that  of  the  one 
at  bar  where  no  time  for  the  completion  of 
tbe  contract  is  specified  at  all,  and  where 
plaintiff's  agent,  In  answer  to  tbe  testimony 
of  Mr.  Wayne  Mason  above  quoted,  declares 
that  be  did  not  make  any  promise  to  deliver 
lumber  at  any  specified  time,  made  no  state- 
ment of  the  kind,  and  •'never  agreed  with 
Mr.  Wayne  Mason  or  promised  Mr.  Wayne 
Mason  or  any  other  person  connected  with 
tbe  defendant  corporation  that  any  lumber 
would  arrive  at  any  specified  date  or  within 
any  specified  number  of  days."  It  abundant- 
ly appears  that  tbe  defendant  company  when 
it  found  that  there  was  delay  in  the  delivery 
of  lumber  wrote  urgent  letters  and  made 
urgent  appeals  to  plaintiff  to  furnish  the 
lumber  as  promptly  as  possible  and  it  ap- 
pears also  that  plaintiff  endeavored  to  do 
this.  This  was  after-acquired  Information, 
and  it  did  not  form  a  part  of  tbe  contract  or 
tbe  consideration  thereof,  and  could  not,  of 
course,  modify  its  terms  or  bind  plaintiff  to 


any  more  prompt  performance  than  called 
for  by  the  contract  itself,  under  which,  since 
time  was  not  of  tbe  essence,  plaintiff  was  al- 
lowed reasonable  time.  As  to  this,  the  court 
found  upon  s.uflScient  evidence  that  the  de- 
lay resulted  from  the  disturbance  and  con- 
fusion of  transportation  facilities  and  was 
not  unreasonable.  Of  course,  if  time  had 
been  of  the  essence  of  the  contract  and  it 
was  possible  for  tbe  plaintiff  to  have  com- 
pleted it,  there  would  be  no  room  for  the 
operation  of  the  rule  which  allows  reasona- 
ble time  accompanied  by  reasonable  effort 
(Luekhart  v.  Ogden,  30  CaL  547;  Reedy  y. 
Smith,  42  Cal.  245),  but  as  has  been  said. 
In  this  case,  as  time  was  not  of  the  essence 
of  the  contract  all  that  the  plaintiff  was 
bound  to  do  was  to  fulfill  its  contract  by  rea- 
sonable effort  within  reasonable  time,  as 
the  court  found  it  did.  The  evidence  upon 
the  quality  of  tbe  lumber  was  likewise  con- 
flicting, and  tbe  court's  finding  that  it  was 
up  to  the  standard  called  for  will  therefore 
be  sustained  without  discussion. 

Tbe  complaint  was  in  the  form  of  a  com- 
mon-law count  for  goods  sold  and  delivered. 
It  is  earnestly  contended  that  it  states  no 
cause  of  action  under  onr  reformed  system 
of  code  pleading — this,  notwithstanding  the 
declaration  In  McDonald  v.  Pacific  Debenture 
Co.,  146  Cal.  667,  80  Pac.  1090,  cited  by  the 
defendant,  where  the  court  declares  that  the 
sufficiency  of  such  a  complaint  has  been  set- 
tled by  repeated  decisions.  Whatever  may 
be  thought  of  tbe  sufficiency  of  such  a  plead- 
ing we  will  not  undertake  to  overthrow  It  at 
this  late  day.  It  certainly  prejudiced  tbe  de- 
fendant in  no  way,  since  the  defendant  may 
always  exact  a  statement  of  the  particulars 
of  tbe  account    Code  Civ.  Proc.  454. 

Error  Is  assigned  In  tbe  court's  sustaining 
an  objection  to  a  question  asked  one  of  de- 
fendant's witnesses  as  to  how  much  less,  if 
anything,  tbe  lumber  which  he  received  was 
worth  than  the  lumber  which  was  described 
in  tbe  original  contract  This  ruling  took 
place  at  a  stage  of  the  trial  when  It  had  been 
proved  that  the  lumber  was  tendered  In  ful- 
fillment of  the  contract,  that  its  delivery  was 
at  a  fixed  price,  and  that  it  bad  been  in- 
spected by  a  representative  of  the  purchaser 
and  all  unsatisfactory  pieces  rejected,  and 
tbe  remainder  accepted  unconditionally  and 
used  in  the  defendant's  building.  Tbe  wit- 
ness bad  also  testified  fully  as  to  the  grade 
or  grades  of  lumber  delivered.  As  the  trial 
Judge  at  that  time  must  have  concluded  that 
the  lumber  which  was  furnished  was  up  to 
specification,  he  was  correct  In  rullpg  that 
the  difference  in  value  between  the  lumber 
furnished  and  that  contracted  for  opened  up 
an  Immaterial  inquiry. 

Tbe  judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:    LOBIGAN,  J.;  MELVIN,  J. 
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BEESON  V.  WRIGHT. 

WRIGHT  V.  BEESON  et  aL 

(S.  F.  3,696.) 

(Supreme  Court  of  California.     Jan.  4,  1911. 

Rehearing  Denied  Feb.  2,   1011.) 

1.  Corporations  (I  116*)  —  Contracts  fob 
Sale  of  Stock— SuBSEqtrENT  Agreement- 
Alteration. 

AVhere  a  written  contract  for  the  sale  of 
corporate  stock  partly  deposited  in  court  pro- 
vided that  it  was  subject  to  the  determination 
of  pending  litigation,  and  that  the  price  was 
not  payable  until  the  stock  was  ready  to  be 
transferred,  a  subsequent  oral  arrangement  by 
which  a  part  of  the  price  was  paid  before  the 
slock  was  ready  to  be  transferred  did  not  so 
modify  the  contract  as  to  permit  a  recovery  of 
the  balance  of  the  price  prior  to  delivery  or  a 
transfer  of  the  stock. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  493;    Dec.  Dig.  f  116. •! 

2.  Corporations  (S  119*)— Sale  of  Corporate 
Stock  —  Separable  Contract  —  Executed 
Oral  Aoreevent. 

A  written  contract  for  the  sale  of  60  shares 
of  corporate  stock  fixed  a  different  price  for 
20  of  the  shares  which  were  not  in  litigation, 
but  provided  that  the  price  was  not  payable 
until  the  stock  was  transferred  or  ready  for 
transfer  on  the  books  of  the  corporation  on  the 
termination  of  the  litigation.  After  the  suit 
had  been  decided  in  the  state  court,  it  was 
orally  agreed  that  the  buyer  should  surrender 
the  seller's  note  for  the  price  of  the  20  shares 
for  which  the  stock  had  oeen  deposited  as  col- 
lateral, and  that  the  sale  as  to  such  shares 
should  be  deemed  complete.  Held,  that  the 
contract  was  divisible  as  to  the  20  shares,  and 
that  the  oral  arrangement  constituted  an  ex- 
ecuted contract  of  sale  as  to  that  amount  of 
the  stock. 

[E3d.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  if  499-503 ;    Dec.  Dig.  §  llO.'J 

3.  Contracts  (§  238*)— Writtbn  Contracts- 
Alteration — Method. 

A  written  contract  cannot  be  altered  ex- 
cept by  a  contract  in  writing,  or  by  an  execut- 
ed oral  agreement,  as  provided  by  Civ.  Code, 
i  1<598. 

[E3d.  Note.— For  other  canes,  see  Contracts, 
Cent.  Dig.  §  1123;    Dec.  Dig.  S  23a»J 

4.  Corporations  (S  116*)  —  Contracts  for 
Sale  of  Stock  —  Conditions— Voluntary 
Payments. 

Voluntary  payment  of  a  part  of  the  price 
of  certain  corporate  stock  sold  under  a  con- 
ditional written  contract  before  the  time  for 
payment  had  arrived  did  not  constitute  such  a 
consideration  for  an  oral  modification  of  the 
contract  as  would  authori2e  a  recovery  of  the 
balance  of  the  price  without  performance  of  the 
conditions. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  493;    Dec.  Dig.  §  11G.»] 

5.  Frauds,  Statute  of  (S  17*)— Note  of  An- 
other. 

An  oral  promise  to  pay  the  note  of  another 
as  a  part  of  the  consideration  of  a  contract 
for  the  sale  of  corporate  stock  was  unenforce- 
able under  the  statute  of  frauds. 

[E!d.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  §§  16,  17 ;    Dec.  Dig.  $  17.*] 

Sloss  and  Angellotti,  JJ.,  dissenting  in  part 

In  Bank.  Appeal  from  Superior  Court, 
Fresno  County;    H.  Z.  Austin,  Judge. 

Actions  by  W.  F.  Beeson  against  C.  I. 
Wright,  and  by  Wright  against  Beeson  and 


another.  From  a  judgment  against  Wright 
In  both  actions,  and  from  an  order  denying 
his  motion  for  a  new  trial,  be  appeals.  Judg- 
ment in  the  first  action  reversed  and  affirmed 
in  the  second. 

Frank  H.  Short,  F.  B.  Cook,  and  Irving 
Wright  (Page,  McCutchen  &  Knight,  of  coun- 
sel), for  appellant  H.  P.  Brown  and  Dixon 
L.  Phillips,  for  respondents. 

SHAW,  J.  The  case  involves  two  actions, 
relating  to  the  same  transaction,  appealed 
from  the  superior  court  of  Fresno  county. 
Appeals  are  taken  In  each  case  from  the  Judg- 
ment, and  from  an  order  denying  Wright's 
motion  for  a  new  trial.  All  the  appeals  are 
presented  upon  one  transcript. 

On  September  13,  1900,  In  the  superior  court 
of  Tulare  county,  Beeson  began  case  numbered 
9,184,  against  Wright,  alleging  that  in  June, 
1900,  he  sold  and  delivered  to  Wright  60  shares 
of  the  capital  stock  of  the  Enterprise  Lum- 
ber Company  for  the  agreed  price  of  f5,- 
285.12,  which  Wright  then  promised  to  pay; 
that  Wright  had  paid  thereon  $2,900;  that 
the  balance,  $2,385.12,  remains  unpaid,  for 
which  sum  he  asks  Judgment.  On  Septem- 
ber 21,  1900,  Wright  began  the  action  num- 
bered 9,149,  against  Beeson  and  Brown.  This 
Is  a  suit  upon  a  promissory  note  for  $1,900 
executed  by  Beeson  to  Wright  on  May  11, 
1900,  payable  one  day  after  date,  with  intec- 
est  until  paid,  and  secured  by  the  pledge  of 
20  shares  of  stock  of  said  company,  the  said 
20  shares  being  a  part  of  th6'60  shares  men- 
tioned in  the  suit  of  Beeson  v.  Wright  (No. 
9,184).  It  is  alleged  that  Brown  claims  some 
interest  in  the  stock.  Judgment  was  asked 
for  the  amount  of  the  note  and  for  the  fore- 
closure of  the  lien  of  the  pledge  of  the  stock. 
Brown  answered,  disclaiming  any  Interest. 

The  two  caBes  were  tried  together  upon 
the  stipulation  that  the  same  evidence  should 
be  taken  and  considered,  so  far  as  applicable, 
in  each  case.  Judgment  was  given  in  favor 
of  Beeson  In  the  case  of  Beeson  v.  Wright 
(No.  9,184)  for  the  recovery  of  $2,385.12  al- 
leged to  be  due  as  the  balance  of  the  price 
of  the  stock.  In  the  case  of  Wright  v.  Bee- 
son (No.  9,149),  upon  the  promissory  note, 
Judgrment  was  given  in  favor  of  the  defend- 
ants that  the  plaintiff  take  nothing  thereby. 
The  only  contention  which  it  is  necessary  to 
notice  is  that  the  judgment  in  each  case  is 
contrary  to  the  evidence. 

There  is  no  substantial  conflict  in  the  evi- 
dence, except  upon  one  point  On  March  24, 
1900,  Beeson  was  the  owner  of  the  60  shares 
of  said  stock;  Brown  having  at  that  time 
some  subordinate  interest  therein.  Forty  of 
these  shares  were  the  subject  of  litigation  in 
an  action  then  pending  in  the  superior  court, 
entitled  Feusler  v.  Wright,  and  were  depos- 
ited in  court,  awaiting  the  final  decision  in 
the  case.  On  the  day  mentioned  Beeson  and 
Brown   executed   a    written    contract  with 
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Wright,  whereby  It  Is  declared  that  they 
sold  and  delivered  to  Wright  the  60  shares 
of  stock  in  controversy,  40  of  said  shares  to 
be  taken  at  the  price  of  $3,000,  and  the  re- 
maining 20  shares  at  the  price  of  $1,900. 
The  agreement  further  provided  ttiat  no  part 
of  the  price  fixed  for  said  stock  was  to  be 
paid  until  the  entire  60  shares  should  be  de- 
livered and  transferred,  or  was  ready  to  te 
transferred,  on  the  books  of  the  corporation, 
to  Wright,  and  that,  if  it  should  become  im- 
possible to  transfer  the  whole  60  shares  to 
Wright,  he  would  reassign  and  convey  to  the 
sellers  all  his  interest  therein.  On  May  11, 
1000,  Wright,  at  the  request  of  Beeson,  ad- 
vanced to  Beeson  the  sum  of  $1,900  as  a 
loan,  for  which  Beeson  executed  the  note 
sued  on  in  the  case  of  Wright  v.  Beeson  and 
pledged  to  WYight,  as  security  therefor,  the 
20  shares  of  stock  which  was  not  involved  In 
the  suit  with  Feiisler.  According  to  the  tes- 
timony of  Beeson,  'it  was  then  understood 
that,  if  the  litigation  with  Feusler  resulted 
In  favor  of  Beeson  and  Wright,  the  stock 
should  be  retained  by  Wright  and  the  note 
canceled.  About  that  time  the  case  of  F^eu- 
sier  T.  Wright  was  tried,  and  aLout  June 
12th,  a  decision  was  announced  by  the  court 
in  favor  of  Wright,  but  no  findings  or  Judg- 
ment were  filed  or  entered  in  the  case  until 
June  ISth.  On  June  12th,  after  the  decision 
was  announced,  Wright,  Beeson,  and  Brown 
met  on  the  street  in  Fresno.  At  that  time 
Wright  was  secretary  of  the  company,  the 
20  shares  were  in  bis  possession  as  pledgee, 
and  the  40  shares  were  on  deposit  in  court  in 
the  case  of  Feusler  v.  Wright  and  in  con- 
trol of  the  court  What  took  place  at'  that 
meeting  Is  the  controlling  factor  in  the  case. 
The  evidence  upon  that  subject  Is  conflicting. 
As  the  finding  Is  in  favor  of  Beeson  and 
Brown,  we  must,  in  the  consideration  of  the 
appeals,  accept  their  version  as  true.  They 
testified  that  Brown,  at  Beeson's  request,  pre- 
sented to  Wright  a  statement  purporting  to 
be  a  statement  of  account  between  Beeson 
and  Wright  The  statement  charged  to 
Wright  $3,000  for  the  40  shares  of  stock  and 
two  notes  due  from  one  McFadzen,  one  of 
$626.25  to  Brown,  the  other  of  $7&87  to  Bee- 
son, and  gave  Wright  credit  for  a  balance 
of  $316,  due  from  one  Young,  leaving  a  bal- 
ance due  from  Wright  to  Beeson  of  $3,385.12. 
Thereupon,  according  to  their  statement  Bee- 
son stated  that  he  wanted  to  settle  up  in 
full,  and  close  the  transaction  for  the  60 
shares  of  stock  and  wanted  Wright  to  return 
the  $1,900  nota  Wright  said  he  could  not 
pay  all  the  money  that  day,  but  that  he 
could  pay  $1,000,  that  he  did  not  know  when 
he  could  pay  the  remainder,  but  that  he 
would  pay  It  within  a  short  time.  Beeson 
said  be  would  need  the  money  on  July  6th 
to  pay  on  some  laud  be  had  bought  to  which 
Wright  replied  that  he  would  see  that  Bee- 
son was  not  cramped  and  would  make  the 
payment  in  time  to  enable  Beeson  to  meet 
the  obligation  for  the  property  and  that  be 


would  return  tbe  note,  which  he  had  left  at 
his  home,  as  soon  as  he  could  find  it  Wright 
then  paid  the  $1,000,  and  it  was  entered  by 
him  as  a  credit  on  the  said  statement  of  ac- 
count Beeson  and  Brown  also  testified  that 
Wright  agreed  to  take  the  stock  in  the  cbndi> 
tion  It  was  in  at  that  time  at  the  price  of 
$5,285.12,  and  also  agreed  to  pay  the  two 
notes  of  McFadzen,  amounting  to  $704.12,  and 
that  he  would  allow  the  $1,900  advanced  on 
the  note  and  secured  by  the  pledge  of  the  20 
shares  to  stand  as  a  payment  for  the  20 
shares  and  would  cancel  tbe  note  of  Beeson 
for  that  sum,  that  thereupon  they  all  called 
it  a  deal  and  said  tbe  trade  was  finished, 
Wright  also  agreeing  that,  if  an  appeal  was 
taken  In  the  case  oi  Feusler  v.  Wright,  he 
would  take  care  of  It  at  his  own  expense. 

This  was  substantially  all  the  testimony 
given  in  support  of  the  suit  of  Beeson  v. 
Wright  for  tlie  balance  of  the  alleged  price 
of  the  60  shares  of  stock.  The  execution  of 
the  note  for  $1,900  is  admitted,  and  the  only 
defense  to  it  consists  of  the  claim  that  by 
the  transaction  of  June  12,  19U0,  Wrlglkt 
agreed  to  take  the  pledged  stock  in  tbe  con- 
dition in  which  it  then  was  in  satisfaction  of 
tbe  debt  due  upon  tbe  note.  Tbe  transaction 
of  June  12th  was  entirely  oral.  No  writing 
modifying,  rescludlng,  or  amending  the  con- 
tract of  March  24,  1900,  was  ever  executed 
by  the  parties. 

It  is  obvious  that  this  transaction  could 
not  have  operated  to  alter  or  change  the  writ- 
ten contract  with  regard  to  the  forty  shares 
of  stock  deposited  in  court  A  written  con- 
tract cannot  be  altered,  except  by  a  contract 
in  writing,  or  by  an  executed  oral  agreement 
Civ.  Code,  f  1698.  Taking  the  testimony  of 
Beeson  and  Brown  at  Its  full  value,  it  la 
quite  clear  that  there  was  no  executed  oral 
agreement  concerning  those  shares.  Tbe 
price  to  be  paid  for  them  was  fixed  by  the 
contract  at  $3,000.  They  were  then  on  depos- 
it In  court  not  in  control  of  the  parties  and 
not  ready  for  transfer  on  the  books  of  the 
company.  There  is  no  evidence  that  they 
ever  have  been  ready  for  such  transfer,  and 
therefore  the  price  was  not  then  due.  Wright 
merely  paid  $1,000  of  it  and  agreed  to  pay 
tbe  remainder  before  it  was  due,  or  in  time 
to  enable  Brown  to  meet  a  collateral  obli- 
gation. Nothing  further  In  that  behalf  was 
done.  Furthermore,  as  to  tbe  40  shares, 
there  was  no  consideration  for  tbe  oral 
agreement  that  It  is  claimed  was  made.  The 
voluntary  payment  of  a  part  before  maturity 
did  not  constitute  such  consideration,  since 
it  did  not  benefit  Wright  nor  cause  prejudice 
to  Beeson.  Civ.  Code,  |  1605.  There  was  no 
evidence  of  any  consideration  for  the  promise 
to  pay  tbe  two  notes  of  McFadzen,  and,  be- 
sides, that  was  a  special  promise  to  answer 
for  tbe  debt  of  another,  and,  not  being  in 
writing,  nor  within  the  scope  of  section  2791 
of  the  Civil  Code,  it  was  void.  Civ.  Code,  i 
1G24,  subd.  2.  The  Judgment  in  the  case  of 
Beeson  v.  Wright  was  upon  aa  obligation  not 


Digitized  by 


^OO 


gie 


Ckl) 


BEESON  T.  WmOHT 


1093 


doe  at  fhe  time  It  waa  rendered,  and  It  is 
wholly  wichout  support  In  the  evidence. 

The  evidence  shows  that  there  was,  in  sub- 
stance, an  executed  oral  agreement  with  re- 
spect to  the  20  shares  of  stock.  There  was. 
In  effect,  an  execution  of  that  part  of  the 
contract  The  part  of  the  written  agreement 
stipulating  for  the  sale  of  the  CO  shares  as 
an  entirety,  and  providing  that  there  was  no 
obligation  upon  the  buyer  to  take  any  of  it 
unless  all  of  it  was  available,  was  not  an 
immutable  compact.  The  parties  still  retain- 
ed power  to  change  it  in  any  respect  and 
to  make  further  contracts  relating  to  its  sub- 
ject-matter. The  fact  that  separate  and  dif- 
ferent prices  were  fixed  for  the  two  blocks 
of  stock  made  it  easy  to  alter  the  contract  so 
that  it  could  be  executed  as  to  one.  without 
affecting  It  as  to  the  other.  If,  after  Its  ex- 
ecution, Wright  had  paid  the  |1.900  specified 
as  tlie  price  of  the  20  shares,  and  Beeson  and 
Brown,  in  consideration  of  such  advance  pay- 
ment, bad  completed  the  sale  as  to  the  20 
shares  by  transferring  and  delivering  the 
aame.to  Wright,  no  one  would  contend  that 
the  transaction  was  not  complete  and  bind- 
ing as  an  execnted  sale  of  the  20  shares,  or 
that  the  original  contract  was  not,  to  that 
extent,  performed  and  discharged.  Including 
the  obligation  to  pay  the  $1,900  as  .the  price 
thereof.  This  was  exactly  what  the  two 
transactions  of  May  lltb  and  Jane  12th 
amounted  to  in  legal  effect. 

The  loan  of  $1,900  on  May  11th  was  made 
with  the  express  purpose  of  transforming  it 
Into  a  payment  of  the  $1,900,  fixed  as  the 
price  for  the  20  shares,  if  the  decision  in 
Feosier  v.  Wright  should  be  rendered  in 
favor  of  the  defendants  therein.  It  was.  In 
effect,  so  agreed  by  the  parties  at  the  time 
said  loan  was  made.  Beeson  testified  that 
the  superior  court  decision  was  the  <Hie  re- 
ferred to  in  the  conversation.  The  snbse- 
quent  transaction  of  June  12th,  when  the 
decision  of  the  superior  court  was  rendered, 
confirms  that  view,  and,  as  the  court  below 
found  In  accordance  therewith.  It  must  now 
be  taken  as  the  fact.  On  June  12th,  after  the 
decision  was  given,  the  parties  met  and  car- 
ried out  the  agreement  of  May  11th.  The 
certificates  for  the  20  shares  having  been 
already  Indorsed  and  delivered  to  Wright 
In  pledge  at  the  time  the  loan  was  made, 
and  he  being  the  secretary  of  the  company 
with  power  to  enter  the  transfer  on  the 
books,  no  further  delivery  thereof  was  nec- 
essary. Beeson  having  received  the  $1,900. 
actual  delivery  thereof  in  payment  was  not 
required.  All  that  was  esfentlnl  to  complete 
the  arrangement  of  May  lltli,  if  It  did  not 
become  complete  by  the  mere  happening  of 
the  event  upon  wtiich  tlie  loan  was  to  be- 
come a  payment,  was  the  matnal  consent  of 
the  parties  to  accept  as  performance  what 
they  had  previously  received  as  a  loan  and 
k)ledge.  respectively.  Each  thereupon  ac- 
cepted the  decision  of  the  superior  court  as 


the  event  whldi  waa  to  terminate  fbe  loan 
and  pledge,  each  accepted  the  previous  de- 
livery of  the  stock  and  payment  of  the  mon- 
ey as  performance  of  the  respective  obliga- 
tions, and  the  oral  agreement  to  complete 
the  sale  of  the  20  shares  separately  from  the 
40  shares  became  then  and  there  an  executed 
agreement 

The  fact  that  the  note  was  not  then  cancel- 
ed or  destroyed  does  not  prevent  the  transac- 
tion from  having  thia  effect  It  was.  fully 
paid  and  satisfied  by  the  transaction,  and, 
being  past  due,  it  thenceforward  remained 
without  force  or  validity  into  whosesoever 
bands  it  might  fall,  whether  surrendered  or 
not  The  effect  of  the  entire  proceeding  was 
the  same  as  If  no  loan  had  been  made  or  note 
given  on  May  11th,  and  the  $1,900  had  been 
paid  and  the  stock  transferred  on  June  12th, 
as  part  performance  of  the  original  agree- 
ment Wright  retains  the  stock  and  has  a 
complete  legal  title  thereto,  and  he  should 
not  be  allowed  to  recover  Judgment  on  the 
note  after  it  has  been  thus  discharged. 

In  view  of  thia  oonclnslon,  the  evidence  of 
the  conversation  at  the  time  the  note  was 
given,  to  the  effect:  that,  although  opon  its. 
race  payable  one  day  after  date  with  inter- 
est it  waa  not  to  be  payable  until  after  the 
decision  of  the  Feusier  Case  and  was  not  to 
bear  interest  was  manifestly  harmless,  even 
If  erroneous. 

As  the  appeals  have  been  presented  upon 
one  transcript  and  each  party  prevails  In 
part,  it  is  proper  that  each  should  pay  one- 
half  of  the  costs  of  appeal. 

The  Judgment  and  ordfer  in  the  case  of 
Beeson  v.  Wright  are  reversed,  the  Judg- 
ment and  order  in  the  case  of  Wright  v. 
Beeson  npbn  the  promissory  note  are  aflSrm- 
ed,  and  it  Is  ordered  that  each  party  shall 
pay  one-half  the  costs  of  appeal,  and  that  the 
court  below  give  the  proper  judgment  for 
such  costs  if  either  parQr  has  paid  more  than 
one-half  thereof. 

We  concur:  LORIGAN,  J. ;  HBNSHAW,  X: 
MELVIN,  J. 

Concurring  Opinion  In  Beeson  ▼.  Wright 

SLOSS.  J.  I  agree  with  what  is  said  in 
the  foregoing  opinion  concerning  the  forty 
shares,  and,  therefore,  concur  in  the  reversal 
of  the  Judgment  and  order  appealed  from  in 
the  case  of  Beeson  v.  Wright 

Dissenting  Opinion  in  Wright  v.  Beeson. 

I  dissent  however,  from  the  affirmance  of 
the  Judgment  and  order  in  Wright  v.  Beeson. 
The  opinion  of  the  majority  proceeds  upon 
the  theory  that  th«  agreement  of  June  12th 
was  executed  with  respect  to  the  twenty 
shares  and  the  nineteen  hundred  dollar  note, 
and  constituted  a  valid  oral  modification  ot 
the  original  writing,  under  section  1698  of 
the  Civil  Code.  I  shall  not  stop  to  discuss 
the  appellant's  argument  to  the  effect  that, 
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eyeh  If  the  parties  had,  from  the  outset,  been 
dealing  with  the  twenty  shares  alone,  the 
occurrences  of  June  12th  would  not  have 
been  sufficient  to  operate  as  a  valid  modifica- 
tion of  a  written  agreement  Assuming  their 
snffldeDC?  to  that  end  they  could  be  given 
effect  only  by  treating  the  sale  of  the  twenty 
shares  as  severable  from  the  remainder  of 
the  contract.  This  cannot  be  done  without 
making  for  the  parties  and  imposing  upon 
them  %  contract  which  they  never  Intended 
to  make.  That  the  original  written  agree- 
ment was  entire  is  clear  from  its  terms.  It 
provided  that  no  part  of  the  price  fixed  was 
to  t>e  paid  until  the  entire  sixty  shares  should 
be  delivered  and  transferred,  or  l>e  ready  for 
transfer.  The  alleged  modification  of  June 
I2th  did  not  purport  to  make  the  contract 
severable.  The  testimony  of  Beeson  and 
Brown,  as  stated  in  the  main  opinion,  is  that 
Beeson  declared  to  Wright  that  be  wanted 
to  settle  up  in  full  and  close  the  transaction 
for  the  sixty  shares  of  stock.  If  the  oral 
agreement  then  made  was  effective  at  all,  it 
must  have  operated  upon  the  rights  of  the 
parties  to  the  entire  full  sixty  shares.  Nei- 
ther Beeson  nor  Wright  intended  to  make 
an  agreement  which  should  apply  solely  to 
the  twenty  shares.  Just  as  the  original 
agreement  was  entire,  so  was  the  attempted 
modlQcatlon.  If  it  cannot  be  given  effect 
in  toto,  it  cannot  l>e  given  effect  at  all.  To 
enforce  it  in  part  is  to  bold  Wright  to  a  pay- 
ment for  twenty  shares,  when  the  only  con- 
tract he  has  ever  made  is  an  entire  one  for 
sixty  shares.  Viewing  the  modification,  then, 
as  an  entirety,  it  was  not  effective  unless  ful- 
ly executed.  Execution  in  part  would  not 
suffice.  "There  must  be  a  complete  execu- 
tion of  the  obligations  of  both  parties  in  or- 
der to  bring  the  modification  within  the 
terms  of  the  statute."  Pearsall  v.  Henry, 
153  Cat.  314,  95  Pac.  154,  159,  and  cases  cited. 
The  majority  opinion  shows  that  the  agree- 
ment remained  executory  as  to  the  forty 
shares.  As  these  shares  were  bound  up  with 
the  others  so  as  to  make  a  single  agreement 
for  the  sale  of  the  sixty  sbares,  the  rights 
of  the  parties  must  be  determined  by  their 
written  contract  There  is  no  foundation  in 
either  the  findings  or  the  evidence  for  a 
claim  that  the  conversation  of  June  12th  con- 
stituted a  novation  whereby  a  new  contract 
was  substituted  for  the  existing  one.  See 
Pearsall  v.  Henry,  supra.  The  parties  were, 
not  under  the  testimony  of  Beeson  and 
Brown,  undertaking  to  abrogate  the  old 
agreement  and  put  a  new  one  in  its  place, 
but  were  dealing  with  a  view  to  carrying  out 
the  old  agreement,  subject  to  certain  stipu- 
lated changes. 

I  think  too  that  the  court  below  erred  in 
admitting  evidence  of  an  oral  understanding, 
contemporaneous  with  the  execution  of  the 
note,  that  such  note  (although  upon  its  face 
made  payable  one  day  after  date  and  l>ear- 


Ing  interest)  was  to  be  payable  after  the  de- 
cision in  the  Feusier  Case  and  be  without  in- 
terest S.  J.  Sav.  Bank  v.  Stone,  59  Cal.  183; 
Cashman  v.  Harrison,  90  Cal.  297,  27  Pac 
283;  Leonard  v.  Miner.  120  CaL  403,  52  Pac 
055. 

Iconcnr:    ANGEJXOTTI,  J. 


OM  Cal.  1«9 
HANNAH  V.  STEINMAN.     (S.  F.  5.327.) 
(Supreme  Court  of  California.     Jau.  4,   1911. 
ReheariuE  Denied  Feb.  2,  1911.) 

1.  CoNTBACTs  (|  93*)— Rescission— "MiSTAKB 
OF  Fact"— Natub*  of  Mistake. 

Under  Civ.  Code,  |  10t)9.  providing  that 
a  party  to  a  contract  may  rescind  it  if  bia 
consent  was  given  by  mistake,  while  the  mis- 
take may  be  one  of  fact,  as  defined  by  section 
1577,  or  of  law,  as  defined  by  section  15T8.  in 
which  latter  case  the  mistake  must  be  by  trath 
parties,  not  only  mast  the  mistake  be  one  but 
tor  which  the  party  would  not  have  consented 
to  the  contract,  section  15G8  declaring  that 
consent  is  deemed  to  have  beea  obtained  through 
mistake  "only  when  it  would  not  have  been 
given  had  such  cause  not  existed,"  but  in  case 
of  mistake  of  fact,  the  mistake  must  be  **ma- 
terial  to  the  contract."  this  being  an  element 
of  a  mistake  of  fact  as  defined  by  section  1577. 

[Ed.  Note. — For  other  cases,  see  Contracts^ 
Cent  Dig.  {|  415-419;   Dec.  Dig.  i  93.* 

For  other  definitions,  see  Words  and  Pbrasea, 
vol.  6.  pp.  4542,  4543;    vol.  8.  p.  7723.] 

2.  LANOLoan  and  Tenant  (J  27*)  —  Leask — 
Rescission— SlisTAKE. 

The  mutual  mistake,  the  belief  that  the 
lot  was  not  within  the  district  where  conRtnio 
tlon  of  wooden  buildings  was  prohibited  by 
ordinance,  on  which  the  parties  executed  a  lease 
of  a  vacant  lot,  reciting  that  the  lessee  con- 
templated erecting  buildinRS  thereon,  and  might 
remove  them  at  the  termination  of  the  lease, 
is  not  only  one  but  for  which  the  lessee  would 
not  have  consented  to  the  lease,  but  is  also 
material  to  the  contract  (that  is,  not  as  to  • 
purely  collateral  matter,  but  going  to  the  es* 
sence  of  the  contract,  so  as  to  entitle  the  lessee 
to  rescind  the  lease) ;  the  lease  for  only  five 
years,  and  for  a  substantial  rent  l>eing  of  no 
substantial  value  without  the  right  to  erect  a 
wooden  building. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  (  82 ;    Dec  Dig.  S  27.*] 

3.  Landlord  and  Tenant  (|  27*)  —  Lease  -• 
Rescission  —  "Mistake"- Neglect  of  Lk- 

OAL    DUTT. 

The  mistake  of  i^ersona  in  executing  a 
lease  of  a  lot.  the  belief  of  both  parties  that 
the  lot  was  not  within  the  district  where  con- 
struction of  wooden  buildini^  was  prohibited  by 
ordinance,  whereas  two  days  before  the  lease 
was  executed  an  ordinance  waa  passed  putting 
it  within  such  district  was  not,  as  regards  the 
lessee's  right  to  rescind,  a  mistake  cansed  by 
any  neglect  of  his  legal  duty,  within  Civ.  Code. , 
{  1.577.  providing,  as  part  of  the  definition  of 
a  "mistake,"  that  it  "was  not  caused  by  tbs 
neglect  of  a  legal  d>ity  on  the  part  of  the  per- 
son making  the  mistake." 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  $  82;   Dec.  Dig.  (  27.*] 

4.  Landlord  and  Tenant  (|  34*)  — Leask-« 
Rescissio.n — Offer  to  Restore. 

T'nder  Civ.  Code,  §  ItSOl,  providing  as  % 
condition  to  a  party  rescinding  a  contract  that 
"he  must  restore  to  the  other  party  everything 


•For  otber  cues  see  tnma  toplo  and  mcUod  NUMBER  In  Dec  Dig.  A  Am,  Dig.  Key  No.  Serlea  ft  Rep'r  IndaxM 
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of  value  which  be  has  received  from  him  un- 
der the  contract;  or  must  offer  to  restore  the 
same  on  condition  that  such  party  shall  do 
likewise,  unless  the  latter  Is  unable  or  positively 
refused  to  do  so,"  the  offer  of  a  le.sspo,  at- 
tempting to  rescind  the  lease,  to  restore  pos- 
session of  the  land,  is  not  invalid  beoniisc  con- 
ditioned on  the  lessor  restoring  "all  moneys  and 
things  of  value  received  as  consideration  for 
said  lease,"  though  the  lessor  bo  entitled  to 
reasonable  compensation  for  use  of  the  land 
prior  to  rescission,  if  the  circumstances  make 
It  just  that  he  should  have  such  compensation ; 
the  further  part  of  the  offer  "to  do  and  perform 
all  acts  and  thinjss  which  may  be  necessary  or 
proper  in  order  to  fully  restore  to  you  any  and 
all  things  of  value  received  by  me  from  you 
as  fully  and  completely  as  if  said  lease  had 
never  been  made,  being  broad  enough  to  in- 
clude such  compensation. 

[E<d.  Note.— Fbr  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  g  '64.*] 

5.  Lanolobd  and  Tenant  (8  3i»)  —  Lease  — 

Rescission— Laches. 

Under  Civ.  Code,  §  1C91,  subd.  1,  provid- 
ing as  a  condition  to  one  rescinding  a  contract 
that  "he  must  rescind  promptly  on  discovering 
the  facts  which  entitle  him  to  rescind  if  he 
•  •  •  is  aware  of  his  right  to  rescind,"  one 
taking  a  lease  of  a  vacant  lot,  for  purpose  of' 
constructing  thereon  a  wooden  building,  under 
the  mistaken  belief  of  both  parties  that  the  lot 
was  not  within  the  district  where  construction 
of  wooden  buildings  was  prohibited  by  law, 
acted  seasonably,  having  at  once,  on  discovery 
of  the  mistake,  made  known  to  the  lessor  that 
the  lease  was  valueless  to  him  unless  he  could 
have  a  longer  term,  and  made  ineffectual  ne- 
gotiations for  a  longer  term,  and  having  had  no 
Idea  till  he  consulted  attorneys,  which  he  did 
immediately^  on  refusal  of  an  extension,  that 
he  had  a  right  of  rescission,  and  having  acted 
immediately  on  learning  of  his  right;  there  hav- 
ing been  no  circumstances  prior  to  termination 
of  his  negotiations  calling  for  a  conclusion 
that  a  resort  to  law  must  be  had,  and  mere 
knowledge  of  facts  entitling  one  to  rescind  not 
being  enough  to  neces-sarily  put  him  on  inquiry 
as  to  his  remedy  at  law.  but  it  being  necessary 
to  put  him  on  such  inquiry  that  he  at  least 
have  knowledge  of  si'ch  facts  as  would  reason- 
ably put  him  on  such  inquiry. 

[BM.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  97 ;    Dec.  Dig.  $  34.»J 

6.  Landlord  and  Tenant  ($  34*)  —  Lease  — 
Right  of  Lessee  to  Rescind— Waiver. 

A  lessee  does  not  waive  his  risht  to  re- 
scind the  lease  of  a  vacant  lot,  for  the  mistake 
on  which  it  was  made,  the  belief  of  both  par- 
ties that  the  ordinances  did  not  prohibit  bis 
erecting  a  wooden  building  by  paying  rent  un- 
der protest,  and  without  knowledge  of  his  right 
to  rescind,  and  while  negotiating  for  an  exten- 
sion of  the  lease  for  a  term  that  would  j\istify 
bim  in  making  another  kind  of  improvement. 

[Ed.  Note.— For  other  cases,  see  xLandlord  and 
Tenant,  Dec.  Dig.  §  34.*J 

In  Bauk.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action,  by  Jesse  D.  Hnnnali  against  B. 
U.  Steinman.  From  a  Judgment  for  defend- 
ant, and  an  order  denying  a  new  trial,  plain- 
tiff appeals.     Reversed. 

Altken  ft  Altken,  for  appellant  Heller, 
Powers  &  flbrraan,  for  respondent 

ANOBLLOTTI,  J.  Plaintiff  appeals  from 
«  Judgment  denying  him  any  relief  and  from 


an  order  denying  his  motion  for  a  new  trial 
in  an  action  brought  by  him  to  obtain  a  de- 
cree that  a  contract  of  lease  had  been  re- 
scinded. 

Defendant  is  the  owner  of  an  unimproved 
lot  of  land  in  San  Francisco,  with  a  frontage 
of  90  feet  on  the  northerly  line  of  Geary 
street  between  Larkin  and  Hyde  streets.  On 
July  7,  1906,  a  conteact  of  lease  was  execut- 
ed by  the  parties,  whereby  defendant  let  to 
plaintiff  and  plaintiff  hired  from  defendant 
said  lot  for  a  term  of  three  years  commencing 
August  7,  1006,  for  the  sum  of  $9,000,  pay- 
able in  monthly  Installments  of  $250,  and 
the  privilege  was  thereby  given  to  plaintiff 
to  extend  the  lease  for  a  further  term  of 
two  years  at  a  monthly  rental  of  $300.  It 
was  recited  therein  that  as  the  lessee  contem- 
plated erecting  bnlldlngs  on  the  premises  he 
would  hold  the  owner  free  of  any  claim  of 
lien  on  account  thereof,  that  all  buildings  or 
other  improvements  placed  thereon  by  plain- 
tiff should  be  plaintiff's  property  at  the  ter- 
mination of  the  lease,  that  he  would  pay  all 
taxes  thereon  and  that  he  should  have  ten 
days  free  of  rent  at  the  termination  of  the 
lease  In  which  to  remove  them.  Up  to  the 
5th  day  of  July,  1906,  the  ordinances  of  the 
city  and  county  of  San  Francisco  were  such 
that  a  permit  could  be  obtained  for  the  con- 
struction of  a  wooden  building  on  this  prop- 
erty, but  on  July  5,  1906,  an  ordinance  was 
enacted  that  rendered  it  unlawful  to  erect 
or  construct  wooden  buildings  within  cer- 
tain limits  pre.scribed  therein,  which  Included 
this  lot  Neither  plaintiff  nor  defendant 
knew  of  this  change  in  the  laws  of  the  dty 
and  cotinty  at  the  time  of  the  execution  of 
the  lease,  each  snpposing  that  he  knew  and 
understood  the  law  relative  to  such  matters, 
and  each  apprehending  thp  law  to  be  that  the 
erection  of  a  temporary  wooden  building  on 
said  lot  would  be  lawful.  Plaintiff  and  de- 
fendant never  met  personally  until  long  after 
the  evecution  of  the  lease,  all  negotiations 
between  them  having  I>een  conducted  through 
a  firm  of  real  estate  brokers  who  acted  pure- 
ly as  middlemen,  and  who  were  not  the 
nfents  or  representatives  of  the  defendant. 
The  finding  on  this  question  of  agency  is 
fully  sustained  by  the  evidence.  About  two 
weeks  after  the  execution  of  the  lease  pliln- 
tiff,  having  already  paid  $230  rent  applied 
to  the  board  of  public  works  of  the  city  and 
county  for  a  permit  to  erect  a  wooden  build- 
ing on  said  property,  and  he  then  discovered 
that  the  law  relative  to  fire  limits  had  been 
changed  and  that  no  permit  could  be  obtain- 
ed. There  was  no  attempt  to  question  the 
positive  evidence  introduced  by  plaintiff  to 
the  effect  that  without  the  right  to  erect  a 
wooden  building  upon  this  lot,  the  lease  for 
three  years  only  with  the  privilege  of  two 
.vears  more  at  the  prescribed  rental  was  ab- 
solutely without  value  to  a  tenant  and  that 
plaintiff  never  would  have  entered  into  the 
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contract  had  be  Bnpposed  that  be  could  not 
erect  such  a  building  thereon.  It  was  impos- 
sible to  use  the  lot  to  advantage  without  a 
building,  and  the  cost  of  such  a  building  as 
could  be  constructed  In  view  of  the  building 
ordinances  applicable  would  be  so  great  as 
to  render  the  lease  in  question  valueless. 
The  evidence  compels  the  conclusion  that  it 
was  within  the  contemplation  of  both  parties 
that  the  lessee  could  use  the  lot  to  advantage 
only  by  constructing  a  wooden  building  there- 
on and  that  he  was  taking  it  for  such  use. 
ITpon  learning  that  a  wooden  building  could 
not  be  constructed  plaintiff  so  Informed  the 
real  estate  agents,  said  the  lot  was  of  no 
value  to  him  unless  he  was  given  a  longer 
term,  and  protested  against  paying  the  rent 
for  the  second  month.  He  subsequently  paid 
rent  tor  two  additional  months  to  Mr.  Israel, 
of  the  Union  Trust  Company,  for  defendant, 
protesting  at'  each  payment  against  the  same. 
He  was  Informed  by  Mr.  Israel  that  defend- 
ant was  East,  bnt  would  shortly  return,  and 
be  allowed  the  matter  to  remain  in  abeyance 
until  defendant's  return.  The  evidence  in- 
dicated that  defendant  was  advised  of  plain- 
tiff's dissatisfaction  with  the  lease,  and  that 
be  (plaintiff)  was  disposed  not  to  go  on  with 
It  Immediately  upon  his  return  (January 
26,  1907)  negotiations  were  commenced  be- 
tween the  parties  looking  to  a  longer  term, 
bnt  they  came  to  nothing.  In  his  written 
proposition  of  February  24,  1907,  regarding 
the  terms  of  a  new  lease  for  20  years,  plain- 
tiff asited  defendant.  If  not  satisfied  with  the 
proposition,  to  consider  releasing  him,  say- 
ing that  be  had  already  paid  dearly  for  his 
experience.  As  soon  as  It  had  developed 
that  no  satisfactory  arrangement  could  be 
made  plaintiff  consulted  an  attorney,  and 
was  informed  that  he  had  a  right  to  rescind 
the  contract  of  lease.  This  was  on  March  1, 
1907.  He  had  full  knowledge  of  the  facts 
which  entitled  him  to  rescind  two  weeks 
after  the  agreement  was  entered  Into,  but 
did  not  know  that  an  agreement  could  be  re- 
scinded on  account  of  such  a  mistake  until 
M  advised  by  his  attorney.  On  March  5. 
1907,  he  served  a  notice  of  rescission  on  de- 
fendant, specifying  mistake  and  failure  of 
consideration  as  the  grounds,  offering  there- 
in to  restore  possession  of  the  land,  author- 
izing defendant  to  enter  upon  and  hold  the 
same,  offering  to  execute  such  release  of  the 
lease  as  defendant  might  desire,  and  to  do 
all  acts  necessary  In  order  to  fully  restore 
to  defendant  any  and  all  things  of  value  re- 
ceived by  him  as  fully  and  completely  as  If 
said  lease  bad  not  been  made,  "on  condition 
that  you  restore  to  me  all  moneys  and  things 
of  value  received  as  consideration  for  said 
lease."  Defendant  refused  to  agree  to  a 
rescission,  and  this  action  was  at  once  com- 
menced. 

The  trial  court  found  as  facts  "that  the 
088  of  said  real  property  described  In  said 
lease  by  the  erection  of  a  building  or  build- 
ings which  could  be  removed  was  not  the  only 


valuable  conslderatlwi  for  the  obligation  of 
plaintiff  under  said  contract,"  and  that  plain- 
tiff "did  not  nse  due  diligence  in  rescinding 
said  agreement."  Both  of  these  findings  are 
att&cked  as  not  being  sustained  by  the  evi* 
dence.  In  its  purported  conclusions  of  law 
was  one  that  plaintiff  "did  not  rescind  said 
contract  promptly  upon  discovering  the  facts 
which  entitled  him  to  rescind  the  same  and 
when  be  was  aware  of  his  right  to  rescind," 
and  this,  treated  by  plaintiff  as  a  finding  of 
fact,  is  also  attacked  as  tteing  unsupported 
by  the  evidence. 

A  party  to  a  contract  may  rescind  the 
same  if  his  consent  thereto  was  given  by  mis- 
take either  of  law  or  fact  Subdivision  1,  f 
1680,  Civ.  Code.  We  deem  It  unimportant 
whether  the  alleged  mistake  In  this  case  be 
held  to  be  a  mistake  of  fact  or  one  of  law. 
The  mistake  was  the  belief  of  both  parties 
that  the  lot  was  not  within  the  limits  fixed 
by  ordinance  wherein  it  was  unlawful  under 
the  ordinances  of  the  city  and  county  of  San 
Francisco  to  construct  a  wooden  building — 
ignorance  of  the  fact  that  an  ordinance  bad 
Jnst  been  adopted  placing  such  lot  within 
such  limits.  TJncoDscions  Ignorance  of  a  fact 
material  to  the  contract  or  belief  In  the  pres- 
ent existence  of  a  thing  material  to  the  con^ 
tract  constitutes  a  mistake  of  fact  (section 
1577,  Civ.  Code),  and  a  misapprehension  of 
the  law  by  all  parties,  all  supposing  that 
they  know  and  understand  it.  and  all  making 
substantially  the  same  mistake  as  to  the  law, 
constitutes  a  mistake  of  law  (section  1578» 
Civ.  Code).  Upon  the  facts  of  this  case  there 
was  a  mutual  mistake  either  of  fact  or  of 
law.  Was  it  such  a  mistake  as  warrants  re- 
scission? Consent  Is  deemed  to  have  been 
obtained  through  mistake  "only  when  it  would 
not  have  been  given  bad  such  cause  not  ex- 
isted." Section  1568,  Civ.  Ode.  It  cannot 
be  doubted  that  plaintiff  would  not  have  con- 
sented  to  the  lease  bnt  for  this  mistake.  The 
principal  question  In  this  connection  Is 
whether  It  was  "material  to  the  contract" 
within  the  meaning  of  those  words  as  used  in 
our  statute.  That  it  was  material  in  the 
sense  that  but  for  it  plaintiff  would  not  have 
considered  for  a  moment  the  making  of  the 
contract  we  have  seen,  but  that  clearly  is  not 
enough.  The  same  thing  might  be  said  as  to 
mistaken  expectations  of  both  plaintiff  and 
defendant  as  to  plaintiff's  ability  to  obtain 
tenants  for  the  buUding  he  proposed  to  erect 
on  the  leased  land,  and,  of  course,  a  mistake 
in  that  regard  would  not  furnish  ground  for 
rescission,  although  plaintiff  never  would 
have  entered  into  the  contract  but  for  such 
mistaken  belief.  It  is  declared  by  Mr.  Page 
in  bis  work  on  Contracts  that  a  mistake  will 
not  be  operative  to  render  a  contract  void, 
although  in  some  cases  it  may  render  it  void- 
able, if  it  merely  affects  some  "collateral" 
though  highly  material  matter,  constltnting 
merely  a  matter  of  inducement,  bat  that  it 
must  affect  the  execution  and  the  essential 
elements  of  the  contract  (sections  58  and  60), 
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which  elemmts  are  stated  to  be  the  parties, 
the  TOhJect-matter,  the  consideration,  and  the 
offer  and  acceptance.  We  may  assume  for 
the  purposes  of  this  decision  that  onr  Leg- 
islature had  some  such  Idea  as  this  In  the 
use  of  the  word  "material"  in  this  connec- 
tion, but.  so  assuming,  we  are  nevertheless 
of  the  opinion  that  the  mistake  here  was  not 
As  to  a  purely  collateral  matter,  but  rather 
went  to  the  essence  of  the  contract  The 
authorities  recognise  the  dlfBculty  in  deter- 
mining whether  a  mistake  applies  to  an  es- 
sential feature  of  the  contract  or  to  a  purely 
collateral  matter.  1  Page  on  Contracts,  g  71. 
It  Is  thoroughly  established  that  if  the  par- 
ties to  a  contract  enter  Into  It  under  the  be- 
lief that  the  subject-matter  or  consideration 
Is  In  existence,  and  In  effect  condition  their 
contract  thereon,  and  as  a  matter  of  fact,  It 
iB  not  In  existence,  the  mistake  will  enable  a 
party  to  avoid  the  contract.  We  are,  of 
course,  not  speaking  of  cases  where  the  par- 
ties are  aware  that  the  existence  of  the  sub- 
ject-matter Is  doiibtf ul  and  contract  with  ref- 
erence thereto.  Thus,  an  ordinary  contmct 
of  sale  of  property  supposed  to  be  in  exist- 
ence, but  which  In  fact  no  longer  exists,  may 
be  avoided.  In  such  a  case  It  Is  plain  that 
the  mistake  Is  material  and  goes  to  the  very 
essence  of  the  contract  The  assumed  fact 
of  exlstmce  Is  the  whole  basis  of  the  con- 
tract. The  same  rule  must  necessarily  ap- 
ply where  a  material  part  of  the  subject-mat- 
ter, as  to  which  the  parties  supposed  they 
were  contracting,  is  not  in  existence  at  the 
time  the  contract  Is  entered  into.  An  ex- 
ample of  this  is  the  case  cited  by  Mr.  Page 
In  section  72  of  his  work  (Bedell  v.  Wilder, 
65  Vt.  406.  2(8  Atl.  689,  36  Am.  St  Rep.  871), 
a  lease  of  property  to  be  used  for  manufac- 
turing purposes  where  entered  Into  under  a 
mistake  as  to  water  rights  which  were 
thought  to  be  easements  appertaining  to  the 
realty,  and  without  which  it  could  not  be 
used  for  Such  purposes.  See,  also,  Blake- 
man  r.  Blakeman,  39  Conn.  320;  Champlin  v. 
Laytln,  1  Edw.  Ch.  (N.  Y.)  467.  So,  also,  a 
material  mistake  as  to  the  Identity  of  the 
subject-matter  or  consideration  may  go  to 
the  very  essence  of  the  contract  A  leading 
case  In  this  regard  is  that  of  Kennedy  v. 
Mall  Co.,  2  L.  R.  Q.  B.  580,  an  action  to 
rescind  a  contract  of  subscription  for  shares 
of  the  defendant  on  the  ground  of  mistake. 
The  prospectus  of  the  defendant  company 
stated  that  the  shares  were  Issued  to  enable 
the  company  to  perform  a  contract  for  mall 
service  entered  Into  with  the  government  of 
New  Zealand.  As  a  matter  of  fact  the  pur- 
ported contract  was  invalid,  bht  all  parties 
believed  It  to  be  valid,  and  plaintiff  had  sub- 
scribed because  of  that  mistaken  belief. 
The  value  of  the  shares  would  have  been 
greater  had  the  contract  been  valid,  but  they 
were,  nevertheless,  of  considerable  value,  the 
court  in  fact  saying  that  the  difference  In 
value  was  not  greater  than  "might  very 
wdl  be  accounted  for  by  the  change  of  times. 


quite  Independently  of  the  dispute  about  the 
contract"  While  relief  was  denied  In  that 
case,  the  court  expressly  recognized  that  If 
the  Invalidity  of  the  mall  contract  really 
made  the  shares  plaintiff  obtained  "different 
things  In  substance  from  those  *hlch  he  ap- 
plied for"  he  would  be  entitled  to  rescission. 
The  court  said  that  "the  difficulty  in  every 
case  is  to  determine  whether  the  mistake  or 
misapprehension  is  as  to  the  substance  of 
the  whole  consideration,  going,  as  it  were,  to 
the  root  of  the  matter,  or  only  to  some  point, 
even  though  a  material  point,  an  error  as  to 
which  does  not  affect  the  substance  of  the 
whole  transactloa"  It  cannot  be  doubted 
that  If  the  value  of  the  shares  had  been  en- 
tirely dependent  on  the  validity  of  the  matt 
contract  the  court  would  have  held  that  the- 
mlstake  was  as  to  the  substance  of  the  whole- 
transaction.  The  principles  enunciated  In 
this  decision  were  applied  in  Sherwood  v. 
Walker,  66  Mich.  588,  83  N.  W.  919,  11  Am. 
St  Rep.  581,  where  a  mistake  as  to  whether 
a  cow  was  barren  and  would  not  breed  was' 
held  to  avoid  a  contract  of  sale  thereof,  tbv 
record  being  taken  as  showing  that  both  par- 
ties supposed  the  cow  to  be  barren  and  dealt 
with  each  other  upon  that  theory,  In  conse- 
quence thereof  fixing  the  price  ("five  and  a 
b&lf  cents  per  pound")  according  to  the  value 
of  the  animal  for  beef,  while,  if  a  breeder, 
she  was  worth  at  least  $750.  The  court  held 
that  the  mistake  went  to  the  whole  substance 
of  the  agreement  that  the  parties  would  not 
have  made  the  contract  except  np6n  the  un- 
derstanding that  the  cow  was  Incapable  of 
breeding  and  of  no  use  as  a  cow,  that  the 
cow  was  not  In  fact  the  animal  or  kind  of 
animal  the  defendant  intended  to  sell  or  the 
plaintiff  Intended  to  buy,  that  the  mistake 
went  to  the  very  nature  of  the  thing,  and  af- 
fected  the  substance  of  the  whole  transac- 
tion, and  that  there  was  no  contract  to  sdl 
or  of  sale  of  the  cow  as  she  actually  was. 
Such  a  case  is,  of  course,  very  different  from 
one  where  there  Is  no  mutual  understanding 
as  to  a  supposed  fact  relating  to  the  subject- 
matter  of  the  contract  known  by  both  parties 
to  be  the  sole  basis  of  the  proposed  contract 
and  upon  the  assumption  of  which  they  ac- 
tually conduct  their  negotiations.  The  case 
before  us  Is  very  much  stronger  In  favor  of 
plaintiff  than  either  of  the  cases  Just  dis- 
cussed. The  evidence  demonstrates  that  the 
parties  negotiated  and  executed  the  lease  up- 
on the  assumption  that  a  wooden  building 
could  lawfully  be  constructed  upon  the  de- 
mised land,  and  that  such  was  the  use  to 
which  the  lessee  must  put  the  land  and  was 
the  main  Inducement  of  the  contract  With- 
out the  right  to  construct  such  a  building, 
it  could  be  of  no  substantial  value  to  any  one 
holding  a  lease  for  only  five  years  who  was 
required  to  pay  any  substantial  rent  While 
there  was  no  mistake  as  to  the  Identity  of 
the  land  itself,  without  that  right  and  view- 
ed with  reference  to  a  lease  for  only  five 
years  the  land  was  a  substantially  different 
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afTtg  fr-Ax  titt  bad  »mi^.*iiiKA  to  t*  cr-s^?t- 
•i  ;-.r.     It  k  TctT  Asa^'S-.'a*  >«  «  caae  of 

^JTM*  *=.!  «^r«9«  is  »r?~^*=-iit  t>  ti*  Uiil 

i.:«»r»  'a  zf,  Fi-.t.  way.  W.:i  -t  tt«  rlztt  i-i 
«c-»r.~  t  a  v<»i*a  t-:"  !.'_E  ti«  t^rj=t  sd 
fa?  a»  a^I  prxtt-al  cc:>:  lera:i.=s  uc  eco- 
rcraM^  wj«  o*,cairins  &ot!u=^  If  •■  «f- 
fw^'aal  jT.tr .tioo  a^ost  a  vooiVn  t«i>l- 
ti«  CO  tj:;is  ::t  bad  teen  Uz.rK^ed  bf  ttae 
'.*r=m  4^  a  jrioc  (tK^reyai^te.  ac4  tbis  leade 
isKi  **«;  gires  asd  rereiTed  in  tc>^ri»»  of 
tie  ex^'fwy^  th-frw.f.  it  w"c;4  pr.'aKy  ooc 
S*  -,-i*»r>--!:e<l  that  itfe  mUtake  won'.l  t*  of 
ii-z.  a  e^^-re  as  to  eiia!  ie  tbe  leasee  to  r«- 
anzii.  tiie  (r'.hitirioa  aayiMnitis^  to  «  r*^-^ 
tieaj  acai]  atatiirrtaJ  impalmait  of  tbe  eRate 
<«cte£.;.ated  ty  tbe  paxtieaL  Here  «e  have 
pr«etka.:r  tbe  aame  rescit  because  of  aa  nr- 
diaaace  of  tLe  cisj  of  vhic-b  tbe  parties  v«fe 
igmonDV  We  <-aiiiiot  beiiere  tbat  tbe  eqol- 
talle  raJea  reladre  to  mistake  sbwald  te  ao 
■UTOvijr  eoiistrued  as  to  re<ioire  oa  to  buld 
that  tbia  miatake  did  not  gD  to  tbe  Tety  e«- 
•CDce  of  tbe  contract  bet«e«i  tbeae  paitieB. 
We  bare  examined  tbe  cases  cited  bj-  learned 
ccMiuael  for  defeodant  on  tbis  propositi.>a. 
Utt  find  DOtbins  tberein  compeilins  a  dif- 
ferent coDclosioo  from  tbat  at  whicb  ve  bare 
arrfred.  It  srooJd  mmeceaearflj'  prolong  tbis 
oiAiioa  to  discuss  tbeae  ca.<>«&  It  is  proper, 
boirerer.  to  note  that  tbe  (jaotattea  from  9 
Cjc  306,  to  tbe  effect  tbat  wtaere  one  bars 
land  la  tbe  expectaticm  of  procnriag  a  con- 
aent  whicb  is  required  for  baOdlo;  oo  It.  aii<l 
faOa  to  otrtafn  socta  coD.<ent.  bis  mistake  will 
have  no  effect  on  tbe  asrpeai«it.  is  not  op- 
poaed  to  oar  condosion.  The  connection  In 
which  this  is  said  shows  tiiat  the  expedi- 
tion there  referred  to  is  one  not  so  regard- 
ed b7  tbe  parties  as  to  constitnte  an  es- 
sentia] feature  of  tbe  contract  of  sale,  bat 
as  a  mere  expectation  of  tbe  rendce  as  to 
what  be  may  be  able  to  obtain  from  another 
party  la  tl>e  fntore.  In  tbe  case  cited  In  snp- 
poit  thereof  (Adams  ▼.  Weare.  1  Bro.  Cb. 
aen.  28  £n«.  Beprlnt.  1301)  it  appeared  that 
it  was  understood  between  tbe  parties  that 
the  vendee  assumed  tbe  risk  of  l«ing  able 
to  Ket  tbe  consent,  and  tbat  tbe  sale  was  not 
rmoditioned  opon  bis  obtaining  it  i'lie  trial 
coort  in  tbis  case  conclnded,  as  we  bare,  that 
the  consent  of  plaintiff  to  said  contract  was 
(given  and  obtained  by  and  through  a  mis- 
take, and  would  not  have  leen  given  bad  not 
socb  mif^ake  exi.<rted,  and  its  denial  of  relief 
to  plaintiff  was  based  purely  on  tbe  ground 
of  want  of  dllisrence  on  his  part  In  rescind- 
ing tbe  agreement 

Section  1577,  Clr.  Code,  defining  "mis- 
take." declares  that  It  Is  a  mistake  "not 
caused  by  the  neglect  of  a  legal  duty  on  tbe 
part  of  the  person  making  the  mistake."  We 
find  nothing  in  the  record  warranting  a  con- 
dosion tbat  tbe  mistake  was  caused  by  tbe 


B'^tect  tt  say  legal  doty  on  tbe  part  of 

?ecc>-.a  1401.  Or.  Code,  provides  that  ex- 
■ec<  wi#*e  eCeitcd  by  consent  rescission 
!a=.  te  a-.<!oa:p.i'>bed  only  by  tbe  use,  on  tbe 
rart  of  tbe  party  rescinding,  of  reasonable 
di^'-xeat*  to  comply  with  the  following  rales : 
~>1>  Be  East  rescind  promptly,  uiion  dis- 
<»Terir^  tbe  facta  which  oititle  him  to  re- 
«Rr4.  if  be  is  free  fr>m  duress,  menace,  un- 
•I'ae  izSataet  or  disability,  and  is  aware  of  bis 
n^r  to  resrind:  and  O  be  must  restore  to 
tbe  ot^ier  r«rty  ereiytbing  of  value  which  be 
has  received  from  bim  under  the  contract, 
or  csft  eCtr  to  restore  tbe  same,  uiK>n  con- 
di£ii(W  tbat  socb  party  shall  do  likewise,  nn- 
>aa  tbe  latter  ia  anabie  or  positively  refuses 
to  do  sol" 

We  see  m»  force  In  tbe  daim  that  tbe  at- 
tempted restlistoo  was  incomplete  for  want 
of  a  scScient  offer  of  restoration  of  all  tbat 
plaintiff  had  received  onder  tbe  contract 
Tbe  offer  was  ia  full  accord  with  tbe  above- 
qnoced  pcoriikm  of  tbe  aril  Code.  Tbe 
point  of  leaned  eoonsd  for  defendant  In 
this  coDnectioa  appears  to  be  that  it  was 
invalid  because  made  upon  the  express  con- 
ditloQ  tbat  defendant  restore  "all  moneys 
and  tbiags  at  valoe  recnved  as  consideration 
for  said  lease."  which  would  Include  all 
amoonts  received  br  him  as  rent  stipnlated 
thereby.  Such,  however.  Is  tbe  provision  of 
oar  Code  relative  to  tbe  offer,  tbat  condition 
being  expressly  provided  for  therein.  In 
tbe  event  of  rescission,  plaintiff  was  entitled 
to  have  testorcd  to  him  all  sums  paid  by  blm 
onder  the  contract  This  does  not  menu  that 
defendant  was  not  eatitled  to  have  reason- 
able compensatioa  for  tbe  use  of  his  land  for 
tbe  time  preceding  tbe  rescission.  If  circum- 
stances were  socb  as  to  make  it  Just  that  be 
should  have  socb  compoisatlon.  The  offer 
of  plaintiff  was  broad  enough  to  Include  such 
compensation.  In  addition  to  offering  ims- 
session  of  the  land,  etc  he  offered  "to  do 
and  perform  all  acta  and  things  which  may 
be  necessary  or  proper  in  order  to  fully  re- 
store to  yon  any  and  all  things  of  value  re- 
cdved  by  me  from  you  as  fuUy  and  complete- 
ly as  if  said  lease  bad  never  been  made." 

The  decision  of  the  learned  trial  Judge 
against  plaintiff  is  based  niwn  bis  conclu- 
sion tbat  he  had  not  nsed  reasonable  dili- 
gence to  comply  with  tbe  requirement  of 
subdivision  1  of  section  1691  of  tbe  Civil 
Code,  to  rescind  promptly  on  discovery  of 
tbe  facts  entitling  bim  to  rescission.  If 
"aware  of  his  right  to  rescind."  Is  tbere 
sufficient  support  in  tbe  evidence  for  tbis 
conclusion?  There  is  not  a  vestige  of  evi- 
dence to  indicate  that  plaintiff,  after  discov- 
ery of  the  facts,  delayed  action  looking  to 
a  repudiation  of  tbe  lease  by  reason  of  any 
desire  to  bold  tbe  same  for  a  time,  with  tbe 
possibility  of  profiting  thereby.  It  was  dem- 
onstrated by  the  evidence  that  from  tbe  mo- 
ment of  discovery  of  the  facts  it  was  recog- 
nized by  plaintiff  tbat  his  lease  was  abeo- 
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Intely  valueless,  as  In  fact  it  was,  and  con- 
tended that  be  should.  In  justice,  be  released 
from  his  obligation  to  pay  rents  thereunder, 
unless  the  contract  was'  modified  in  such  a 
way  as  to  give  him  a  term  suflSciently  long 
to  warrant  the  construction  by  blm  of  a 
building  In  accord  with  the  requirements  of 
the  ordinance.  He  at  once  made  Icnown  his 
position  in  regard  to  the  matter  to  the  agents 
who  had  effected  the  lease  and  who  collect- 
ed the  rents  for  the  second  month,  and  main- 
tained tbat  position  until  it  was  finally  ap- 
parent that  a  longer  term  upon  a  satisfacto- 
ry basis  could  not  be  agreed  upon.  The  de- 
lay in  ascertaining  tbat  fact  was  due  prin- 
cipally to  the  absence  of  defendant  from  the 
state,  and  the  evidence  is  such  as  to  practi- 
cally compel  the  conclusion  that  plaintiff  ac- 
quiesced as  long  as  be  did  solely  because  he 
hoped  that  some  satisfactory  solution  might 
be  agreed  upon  by  himself  and  defendant, 
and  that  he  had  reasonable  grounds  for  such 
hppe.  The  facts  of  the  case  were  such  that 
defendant  could  not  but  know  as  soon  as  he 
learned  of  the  ordinance  that  the  lease  al- 
ready executed  was  practically  worthless  to 
plaintiff.  It  is  absolutely  clear  too,  that 
plaintiff  did  not  have  any  idea  that  the  law 
gave  him  the  right  to  rescind  the  contract  of 
lease  for  such  a  mistake  as  this  until,  upon 
the  conclusion  of  his  efforts  to  adjust  the 
matter  with  the  defendant  in  some  way,  he, 
on  March  1,  1907,  consulted  a  lawyer.  His 
letter  of  February  4,  1907,  to  defendant,  ib 
which  be  asked  to  be  released  if  defendant 
would  not  accept  his  proposition  for  a  new 
lease,  showed  that  he  was  still  absolutely 
ignorant  of  any  such  right.  It  cannot  be 
disputed  that  he  proceeded  with  all  due  dili- 
gence upon  learning  that  such-  a  remedy  ex- 
isted, but  it  is  urged,  in  accord  with  the 
views  entertained  by  the  learned  judge  of 
the  trial  court,  tbat  be  should  earlier  have 
made  himself  acquainted  with  his  legal  rights 
in  the  matter,  upon  the  theory  tbat  means  of 
knowledge  are  equivalent  to  knowledge.  The 
words  "and  is  aware  of  bis  right  to  rescind" 
lo  subdivision  1  of  section  1691  of  the  Civil 
'Code  necessarily  mean  something  more  than 
that  a  party  could  have  ascertained  that  the 
remedy  by  rescission  existed  by  investigating 
as  to  what  remedies  the  law  afforded. 
Meaning  no  more  than  this  they  would  be 
entirely  superfluous.  Discovery  of  the  facts 
entitling  him  to  rescind  would  alone  suffice. 
The  statute  provides  that  in  addition  "to  dis- 
covering the  facts"  he  must  be  "aware  of  his 
right  to  rescind."  These  words  imply  in  re- 
gard to  the  right  to  a  remedy  by  rescission 
at  least  as  much  as  the  word  "discovering" 
implies  in  regard  to  the  facts  entitling  him 
to  rescind,  viz.,  tbat  he  should  actually  have 
knowledge  of  circumstances  sufficient  to  put 
him  on  an  inquiry  which  If  followed  would 
have  developed  tbe  truth  (see  Lady  Wash- 
ington C.  Co.  V.  Wood.  113  Cal.  487,  45  Pac. 
),  or  as  said  In  Guarantee  Co.  t.  Mechan- 


ics', etc.,  Co.,  183  U.  S.  420,  22  Sup.  Ct  131 
(46  L.  Ed.  253),  not  as  meaning  "becoming 
satisfied,"  but  rather  "having  reason  to  be- 
lieve" or  "to  be  put  on  one's  guard  in  re- 
spect thereto."  Mere  knowledge  of  the  facts 
that  entitle  one  to  rescind  is  not  enough  to 
necessarily  put  one  on  Inquiry  as  to  the  pos- 
sible remedies  afforded  by  law.  There  must 
at  least  be  knowledge  of  such  facts' as  would 
reasonably  put  the  party  upon  such  inquiry. 
This  luiowledge  may  perhaps  be  afforded  by 
the  very  facts  that  entitle  him  to  rescind,  as, 
for  instance,  in  a  case  where  those  facts 
show  a  deliberate  Intention  on  the  part  of 
the  other  party  to  defraud  and  practically 
demonstrate  that  the  only  relief  the  injured 
party  may  obtain  is  such  as  he  can  have  by 
diligently  pursuing  such  remedy  as  the  law 
may  afford.  As  to  this,  however,  we  express 
no  opinion.  But  there  was  nothing  of  this 
kind  in  the  case  at  bar;  no  circumstances 
calling  for  the  conclusion  that  a  resort  to 
law  must  be  bad.  There  was  simply  a  mis- 
take on  the  part  of  both  parties  honestly 
made,  and  it  does  not  appear  to  us  tbat 
there  was  anything  in  tbe  circumstances  to 
sustain  the  conclusion  that  tbe  plaintiff  was 
required  at  once  or  at  any  time  prior  to  the 
termination  of  tbe  negotiations  between  him- 
self and  defendant  to  consult  a  lawyer  to 
ascertain  bis  legal  rights.  If  there  were  a 
vestige  of  evidence  to  indicate  that  plaintiff 
delayed  proceeding  in  this  matter  because  of 
any  uncertainty  in  bis  own  mind  as  to  wheth- 
er or  not  it  might  be  profitable  to  him  to  re- 
tain this  lease,  a  very  different  case  would 
be  presented.  It  is  proper,  also,  to  say  tbat 
there  is  no  evidence  whatever  to  Indicate 
that  defendant  may  have  been  injured  by  the 
delay.  He  must  have  known  practically 
from  the  outset  tbat,  in  view  of  the  ordi- 
nance of  which  each  was  ignorant  at  tbe 
time  of  the  execution  of  the  contract,  plain- 
tiff's lease  was  valueless,  and  that  plaintiff 
was  not  willing  to  retain  it  or  keep  the  prop- 
erty unless  a  new  arrangement  could  be 
made.  There  was  nothing  to  indicate  that 
he  bad  any  opportunity  to  let  the  property 
to  any  other  person  except  his  statement  re- 
ferred to  in  tbe  letter  from  plaintiff  of  Feb- 
ruary 4,  1907,  as  being  made  a  few  days 
before,  to  tbe  effect  that  "other  parties  were 
anxious  to  negotiate  for  this  property,"  and 
in  this  very*  letter  plaintiff  asked  him  to  con- 
sider releasing  bim. 

We  do  not  think  that  the  complaint  of 
plaintiff  affirmatively  showed  such  laches  on 
his  part  in  rescinding  as  to  render  it  de- 
fective. The  payment  of  rent  under  the  cir- 
cumstances shown  did  not  constitute  a  waiv- 
er of  the  right  of  rescission. 

Tbe  judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  SHAW,  J.;  LORIOAN,  J.; 
HENSHA W,  J. ;    MELVIN,  J. 
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BBIX  V.  WILSON  et  aL    (L.  A.  2343.) 
(Supreme  Court  of  California.    Dec.  28,  1910.) 

1.  Absentees  (|  5*)— Norbcsident  Distribu- 
TBEB— Appointment  of  Agents. 

Code  Civ.  Proc.  §  1091,  authorizing  ap- 
pointment of  an  agent  for  a  nonresident  dis- 
tributee who  has  no  resident  agent,  does  not 
limit  the  power  to  appoint  to  orders  therefor 
made  before  the  decree  of  distribution  as  affect- 
ing the  validity  of  a  bond  given  b;  such  ap- 
pointee ;  the  statute  being  merely  intended  to 
permit  final  closing  of  an  estate  where  a  dis- 
tributee does  not  claim  his  share. 

[Ed.  Note.— For  other  cases,  see  Absentees, 
Cent.  Dig.  g§  3-11 ;  Dec.  Dig.  g  5.*] 

2.  EXECUTOBS  AND  Administratobs  (|  315*) — 

Distribution— Duty  of  Coukt. 

Under  Code  Civ.  Proc.  §  1666,  requiring 
a  decree  of  distribution  of  a  decedent  s  estate  to 
name  the  distributees  and  their  shares,  the  court 
in  mailing  such  decree  need  not  investigate 
whether  a  distributee  is  a  nonresident  or  wheth- 
er be  has  a  resident  agent. 

[Ed.  Note.— For  other  cases,  see  Bxecntors 
and  Administrators,  Cent  Dig.  i  1^9;  Dec 
Dig.  i  315.»] 

3.  Executors  and  Adminibtbatobb  (g  314*) — 
Nonresident  Distributees— Rights. 

Under  Code  Civ.  Proc.  |  1666,  anthoristng 
distribntees  to  recover  their  shares  from  any 
persons  in  possession,  that  the  distributee  is  a 
nonresident  does  not  preclude  him  from  recover- 
ing his  share  from  the  executor  or  adminis- 
trator. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  S  1280;  Dec  Dig.  i 
314.»] 

4.  Absentees  (i  5*)— Nonresident  Distbibu- 
tees— Appointment  of  Agent— Validity. 

The  validity  of  an  order  under  Code  Civ. 
Proc.  i  1691.  appointing  an  agent  for  a  non- 
resident distributee,  is  not  affected  by  any  im- 
propriety in  also  making  him  agent  for  the  as- 
signee of  a  distributee,  where  the  assignee  was 
not  a  party  to  the  decree  of  distribution. 

[Ed.  Note.— For  other  cases,  see  Absentees, 
Cent.  Dig.  {  3 ;   Dec.  Dig.  §  3.*1 

6.  Absentees  (§  5*)  — Agents  fob  Nonbesi- 
dknt  Distributees  — Appointment  — Ke<j- 

XriSITES. 

Under  Code  Civ.  Proc.  g  1691,  It  is  not 
necessary  to  designate  by  name  or  at  all  for 
whom  the  agent  is  appointed. 

[Ed.  Note. — For  other  cases,  see  Absentees, 
Cent.  Dig.  g  3 ;  Dec.  Dig.  g  5.»] 

6.  Absentees  (g  5*)  — Agents  for  Nonresi- 
dent DlSTRlBtTTEES  —  APPOINTMENT  —  RE<J- 
UIStTES. 

It  is  essential  under  Code  Civ.  Proc.  §  1691, 
that  the  distributee  be  found  to  be  a  nonresident 
having  no  resident  agent 

[Ed.  Note.— For  other  cases,  see  Absentees, 
Cent.  Dig.  g  3;   Dec.  Dig.  g  5.»] 

7.  Absentees  (g  5*)- Agents  FdB  Nonresi- 
dent Distributees— Liability. 

An  agent  for  a  nonresident  distributee  ap- 
pointed under  Code  Civ.  Proc.  §  1691,  holds  his 
sbare  as  agent  for  any  one  who,  after  the  order 
of  appointment  shows  right  thereto,  whether  as 
distributee  or  as  claimant  under  him. 

[Ed.  Note. — For  other  cases,  see  Absentees, 
Cent  Dig.  gg  7,  8;  Dec.  Dig.  g  6.»] 

8.  Absentees  (g  5*)  — Agents  for  Nonresi- 
dent Distributees— Accounting. 

The  superior  court  has  jurisdiction  of  a 
proceeding  to  settle  the  accounts  of  an  agent  ap- 
pointed for  a  nonresident  distributee,  and  to  di- 
rect payment  to  the  distributee's  assignee's  ad- 


ministratrix, thougb  tbe  order  appointing  tba 
agent  was  made  after  the  decree  of  distribution. 
[Ed.   Note. — For  other  cases,  see  Absentees, 
Cent.  Dig.  g  8 ;  Dec.  Dig.  g  5.*] 

9.  Absentees  (g  5*)  —  Agents  fob  NonbesI' 
dent  Distributees  —  Accounting  —  Db- 
cbeb— Conclusiveness. 

A  decree  of  a  superior  court  settling  tiie 
accounts  of  an  agent  for  a  nonresident  distrib- 
utee, and  in  directing  payment  to  the  distribu- 
tee's assignee's  administratrix,  ha\-ing  never 
been  api>ealed  from,  is  final  and  conclusive. 

[Ed.  Note.— For  other  cases,  see  Absentees, 
Cent  Dig.  g  8 ;  Dec.  Dig.  g  5.*-J 

10.  Absentees  (g  5*)  — Judgment  Against 
Pbincipai/— Effect  upon  Surety. 

A  decree  on  settlement  of  accounts  of  the 
agent  of  a  nonresident  distributee  being  bind- 
ing upon  him  is  eqnally  condusive  upon  bis 
surety. 

[Ed.  Note.— For  other  cases,  see  Absentees, 
Cent  Dig.  g  8;  Dec.  Dig.  g  5.*] 

11.  Absentees  (g  6*)— Agents  fob  Nonbew- 
oent  Distbibutebs— Breach  of  Bond. 

Refusal  by  an  agent  of  a  nonresident  dis- 
tributee to  comply  with  the  decree  settling  bis 
accounts  and  directing  payment  was  a  breach 
of  his  bond,  rendering  tne  sureties  liable  there- 
on. 

[Ed.  Note.— For  other  cases,  see  Absentees, 
Cent  Dig.  g  8;  Dec  Dig.  g  5.*] 

In  Bank.  Appeal  from  Superior  Court  Los 
Angeles  County ;    Whiter  Bordwell,  Judge. 

Action  by  Mary  Jane  Bell,  Solomon  Bell's 
administratrix,  against  C.  N.  Wilson  and  an- 
other. From  a  Judgment  for  defendants,  and 
from  an  order  refusing  a  new  trial,  plaintiff 
appeals.    Reversed. 

Will  D.  Gould,  for  appellant  Lawler,  Al- 
len &  Van  Dyke,  for  respondents. 

LORIGAN,  3.  This  action  Is  brought 
against  the  principal  and  one  of  hte  sureties 
on  a  bond  given  pursuant  to  section  1692  of 
the  Code  of  Civil  Procedure.  On  November 
15,  1875,  the  probate  court  of  Los  Angeles 
county  rendered  a  decree  of  final  distribution 
In  the  estate  of  Jacob  Bell,  deceased,  wherein 
It  was  ordered  that  there  be  distributed  to 
Daniel  L.  Bell,  as  an  heir  at  law  of  deceased, 
one-sixth  of  th»  estate.  Sixteen  months 
thereafter,  to  wit,  on  March  8,  1877,  C.  B. 
Thom,  administrator  of  said  estate,  filed,  a 
petition  therein,  setting  forth  that  all  the 
heirs  and  distributees  of  the  estate  had  re- 
ceived and  receipted  for  their  shares  thereof, 
except  Daniel  L.  Bell,  who  was  a  nonresident 
and  bad  no  agent  In  Uits  state;  that  said 
Daniel  L  Bell  had  on  December  21,  1875, 
transferred  and  assigned  all  his  Interest  In 
said  estate  to  one  Solomon '  Bell,  also  a  non- 
resident without  an  agent  here  to  represent 
him;  that  It  was  necessary  to  appoint  an 
agent  to  act  for  both  these  persons,  and 
asked  that  C.  N.  Wilson  be  appointed  "to  act 
as  the  agent  for  and  In  behalf  of  said  Solo- 
mon and  said  Daniel  L.  Bell  and  each  of 
them  *  •  •  to  receive  the  sum  of  $1,133.- 
95,  *  *  *  and  foD  them  and  each  of 
them  to  take  charge  and  possession  of  all  the 
real  estate  that  might  belong  to  them  or  ei- 


•For  other  cues  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig-  Key  No.  Series  ft  Rep'r  Indexes 
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ther  of. them  as  his  distributee  or  assignee 
from  the  estate  of  Jacob  Bell,  deceased." 
An  order  of  court  was  made  on  said  petition 
appointing  said  Wilson  agent  "of  the  said 
Solomon  Bell  and  Daniel  U  Bell  for  them 
and  each  of  them  •  •  •  to  receive  from 
the  said  C.  B.  Thom  the  sum  of  $1,133.95  the 
amount  ordered  *  •  •  to  be  distributed 
to  Daniel  L.'  Bell  by  the  decree  of  dlstrlbu- 
tioft  •  •  •  entered  on  the  15th  day  of 
November,  1875,  •  •  •  and  also  all  the 
property  of  the  estate  of  Jacob  Bell,  deceased, 
belonging  to  said  Solomon  BeU  and  the  said 
Daniel  L.  Bell,  as  Is  set  out  and  prescribed 
in  the  aforementioned  decree  of  distribution," 
and  directing  that  a  bond  in  the  sum  of 
$2,000  for  the  faithful  performance  and  dis- 
charge of  bis  duties  as  such  agent  be  given 
by  Wilson.  This  bond  was  given,  the  defend- 
ant Lord  being  one  of  the  sureties  thereon, 
and  it  recited  as  a  condition  of  his  obliga- 
tion the  appointment  of  Wilson  as  agent  of 
Daniel  L.  Bell  and  Solomon  Bell,  to  receive 
their  and  each  of  their  distributive  shares 
of  the  estate  of  Jacob  Bell,  deceased,  and, 
upon  said  bond  being  approved  and  filed,  the 
administrator  turned  over  to  Wilson  the 
money  and  all  the  property  distributed  to 
Daniel  L.  Bell,  and  as  agent  for  said  Daniel 
L.  and  Solomon  Bell,  Wilson  receipted  to  the 
administrator  therefor. 

On  July  27,  190S,  in  a  proceeding  entitled 
"In  the  Estate  of  Jacob  Bell,  Deceased," 
brought  by  plaintiff  in  the  superior  court  of 
Los  Angeles  county  against  said  Wilson  for 
an  accounting,  and  In  which '  proceeding  he 
appeared,  said  court  entered  a  decree  set- 
tling the  final  account  of  said  WUaon  as 
agent,  and  adjudged  that  he  had  In  his  pos- 
session belongjing  to  the  estate  of  Solomon 
BeU,  deceased,  a  balance  of  $7,843.41  in  cash, 
and  decreed  that  he  pay  that  sum  over  to 
said  plaintiff  aa  administraMz  of  the  estate 
of  Solomon  Bell,  deceased.  After  the  Judg- 
ment became  final  a  demand  for  payment  of 
the  sum  adjudged  due  was  made,  on  Wilson, 
and,  upon  his  refusal  to  pay  it,  plalutiff 
brought  this  action  in  which  she  prays  for  a 
Judgment  against  Wilson  for  the  amount 
awarded  her  In  said  judgment,  and  for  judg- 
ment against  Lord  for  $2,000,  the  amount 
for  which  he  became  surety  upon  the  bond. 
The  trial  court  gave  judgment  for  defendants, 
and  from  that  Judgment  and  an  order  deny- 
ing her  motion  for  a  new  trial  she  appeals. 

As  we  understand  the  view  talcen  by  the 
trial  court,  as  gathered  from  its  findings,  as 
also  that  of  the  district  court  of  appeal  from 
which  this  case  Is  brought  here  for  further 
hearing,  it  Is  that  not  only  had  the  probate 
court  no  power  to  appoint  an  agent  to  receive 
for  Solomon  Bell  the  distributive  share  as- 
signed to  him  by  Daniel  L.  Bell,  but  that 
said  court  had  no  authority  at  all  to  ap- 
point an  agent  to  receive  the  distributive 
share  of  any  nonresident  distributee  having 
no  agent  in  the  state,  unless  such  appoint- 
ment Is  made  before  the  decree  or  order  of 


distribution  is  made;  that  hence  the  order 
appointing  Wilson  agent  of  both  Daniel  L. 
Bell,  the  nonresident  distributee,  as  well  as 
agent  for  Solomon  Bell,  the  nonresident  as- 
signee of  Daniel  L..BeIl,  or  for  either  of 
them,  was  void,  and  no  liability  attached 
upon  the  bond'  glren  by  the  sureties,  under 
this  void  order.  We  cannot  agree  with  this 
view  as  far  as  It  declares  that  the  former 
probate  court  (and  the  superior  court  now 
because  the  code  section  Is  practically  the 
same)  was  or  is  limited  In  Its  power  to  ap- 
point agents  for  absent  distributees  to  orders 
therefor  made  prior  to  the  decree  of  distribu- 
tion. This  Is  too  narrow  and  constrained  a 
view  of  section  1091  of  the  Ck>de  of  Civil 
Procedure  governing  the  subject  That  sec- 
tion provides  that:  "When  any  estate  shall 
be  assigned  or  distributed  by  a  decree  of  the 
court,  or  distributed  by  commissioners,  as 
provided  In  this  chapter,  to  any  person  resid- 
ing out  of  this  state,  and  having  no  agtHit 
therein,  and  it  shall  be  necessary  that  some 
person  should  be  authorized  to  take  posses- 
sion and  charge  of  the  same  for  the  benefit 
of  such  absent  person,  the  court  may  appoint 
an  agent  for  that  purpose,  and  authorize  blm 
to  take  charge  of  such  estate,  as  well  as  to 
act  for  such  absent  person  in  the  partition 
and  distribution."  There  is  nothing  in  this 
section  which  says  that  the  agent  shall  be 
appointed  before  the  distribution.  In  making 
a  decree  of  distribution,  it  Is  the  duty  of  the 
court  to  "name  the  persons  and  the  propor- 
tions or  parts  to  which  each  shall  be  entitled, 
and  such  persons  may  demand,  sue  for  and 
receive  their  respective  shares  from  the  ex- 
ecutor or  administrator,  or  any  person  hav- 
ing the  same  in  possession."  Code  Civ.  Proc. 
i  1666.  It  is  not  enjoined  as  a  duty  upon 
the  court  In  making  the  decree  of  distribu- 
tion to  enter  into  any  Investigation  as  to 
whether  a  distributee  is  or  Is  not  a  resident 
of  the  state,  or.  If  a  nonresident,  whether 
he  has  or  has  not  an  agent  here.  Whether 
he  is  a  resident  or  not  only  becomes  of  real 
importance  after  the  distribution  is  made, 
and  is  then  only  Important  in  as  far  as  It 
may  affect  the  closing  of  the  administration 
of  the  estate.  The  fact  that  the  distributee 
is  a  nonresident  does  not  preclude  him  from 
receiving  from  the  executor  or  administrator 
his  distributive  share.  When  a  nonresident 
knows  that  he  Is  entitled  to  a  portion  of  the 
estate,  he  may  be  relied  on  to  take  measures 
to  obtain  it  either  personally  as  soon  as  the 
administrator  Is  prepared  to  deliver  it,  or  to 
appoint  bis  own  agent  tot  that  purpose,  and. 
In  either  event,  furnish  the  administrator 
with  proper  vouchers  so  as  not  to  embarrass 
the  closing  of  the  estate  and  the  final  dis- 
charge of  the  administrator.  Usually  It  is 
only  after  distribution,  and  his  failure  to 
personally  claim  bis  distributive  share  or  se- 
lect an  agent  for  that  purpose  that  "it  Is 
necessary  that  som6  person  should  be  author- 
ized to  take  possession  and  charge  of  the 
same"  (quoting  from  section  1091),  and  this 
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necessity  for  the  appointment  proceeds  from 
the  ract  that  the  executor  or  administrator 
cannot  hare  the  estate  closed  and  obtain  a 
final  discharge  and  release  of  his  sureties 
from  liability  until  the  entire  distributire 
share  is  turned  over  to  the  distributees  and 
their  receipts  therefor  presented  to  the  court 
It  is  to  accomplish  this  purpose  that  the  ■•ne- 
cessity" for  the  appointment  of  an  agent  for 
a  nonresident  distributee  arises  and  could 
generally  only  arise  after  distribution  and 
the  failure  of  the  nonresident  distributee  to 
either  personally  or  through  his  agent  receive 
his  share  and  deliver  proper  voucher  there- 
for, and  section  1691  contemplates  the  ap- 
pointment of  an  agent  after  distribution  and 
under  the  necessity  therefor  in  order  to  ef- 
fect a  final  dosing  of  the  estate. 

We  are  not  to  be  understood  as  holding 
that  the  appointment  of  an  agent  for  a  non- 
resident distributee  unrepresented  iu  the 
state  would  be  unauthorized  if  contained  in 
the  decree  of  distribution  itself,  but  only 
that  the  section  does  not  require  such  ap- 
pointment to  be  made  before  the  distribution 
or  in  the  decree  therefor,  and  that  such  ap- 
pointment may  be  appropriately  made  after 
the  decree  and  upon  a  showing  that  it  Is 
necessary  that  such  an  appointment  should 
be  made.  There  is  nothing  in  the  case  of 
Buckley  v.  Superior  Court,  102  Cal.  C,  3G 
Pac.  300,  41  Am.  St  Rep.  135,  particularly 
relied  on  by  respondent,  opposed  to  this  con- 
struction. Section  1C91  was  not  under  con- 
sideration there,  and  section  1676,  which  was, 
expressly  provides  for  the  appointment  of 
agents  before  the  decree  of  distribution  when 
partition  is  contemplated  and  has  no  bearing 
whatever  on  section  1C91.  Under  this  view 
of  the  jurisdiction  of  the  court  to  appoint  an 
agent  for  an  unrepresented  and  nonresident 
distributee,  and  addressing  ourselves  to  the 
particular  order  made  by  the  court,  therefore, 
it  will  be  observed  that  by  that  order  Wilson 
was  appointed  not  only  agent  for  Solomon 
Bell,  but  as  agent  for  Solomon  Bell  and  Dan- 
iel L.  Bell,  and  each  of  them.  Conceding  that 
the  order  as  far  as  it  appointed  Wilson  agent 
for  Solomon  Bell  as  assignee  of  Daniel  !>. 
Bell's  distributive  share  was  unauthorized 
because  the  court  could  only  appoint  an 
agent  for  a  distributee  and  had  no  Jurisdic- 
tion over  the  claims  of  strangers  to  the  de- 
cree (Estate  of  R.vder,  141  Cal.  366,  47  Pac. 
993 ;  Cooley  v.  Miller,  156  Cal.  510,  105  Pac. 
981),  still  the  court  undoubtedly  had  juris- 
diction to  appoint  an  agent  for  the  absent 
distributee  Daniel  L.  Bell,  and  did  so.  It  is 
of  no  consequence  as  affecting  the  validity 
of  that  order  that  the  appointment  of  an 
agent  ran  in  favor  of  both  Solomon  and  Dan- 
iel L.  Bell.  The  order  was  in  terms  a  distrib- 
utive one  and  was  valid  to  the  extent  the 
court  bad  jurisdiction  to  make  it.  In  fact, 
we  do  not  believe  that  under  the  provisions 
of  the  section  authorizing  the  appointment  of 
the  agent  it  is  of  any  moment  that  the  court 
should  designate  by  name  or  at  all  for  whom 


the  agent  was  appointed.  Of  course.  In  order 
to  warrant  the  appointment  of  an  agent,  it 
must  appear  to  the  court  that  a  particular 
distributee  is  a  nonresident,  having  no  agent 
in  the  state.  This  showing  is  jurisdictional, 
but,  these  facts  appearing,  in  making  the  or: 
der  it  is  not  necessary  to  the  validity  that  it 
designate  the  agent  as  appointed  for  the  dis- 
tributee by  name.  We  apprehend  that  if 
the  order  bad  recited  that  Daniel  L.  Bell 
was  a  nonresident  distributee  of  Jacob  Bell, 
deceased,  and  had  no  agent  in  the  state,  and 
then  simply  appointed  Wilson  to  take  pos- 
session and  charge  of  said  distributive  estate 
without  designating  for  whom  he  was  ap- 
pointed agent,  the  validity  of  such  an  order  . 
and  the  liability  of  Wilson  and  bis  sureties 
for  the  property  received  under  it  could  not 
be  questioned.  The  primary  purpose  of  the 
section  as  far  as  appointing  an  agent  is  cou- 
cerued  is  to  give  him  possession  and  charge 
of  the  property  distributed  to  hold  it  for 
whomsoever  at  any  time  may  be  entitled  to 
it.  When  originally  appointed,  it  is  true 
that  he  holds  it  as  agent  for  the  distributee, 
but  this  proceeds  from  the  fact  that  the  de- 
cree of  distribution  has  fixed  a  distributee  as 
entitled  to  the  property  the  agent  is  appoint- 
ed to  take  cliarge  of,  and  not  from  any  pro- 
vision of  the  statute  requiring  the  order  to 
designate  him  as  agent  of  the  distributee.  In 
law  he  holds  it  as  ag^nt  for  any  one  who  sub- 
sequent to  the  order  of  appointment  may 
show  that  he  is  entitled  to  It,  whether  it  be 
the  distributee  or  some  third  person  claiming 
under  him.  So  that  it  is  really  a  matter  of 
no  consequence  as  affecting  the  validity  of 
the  order  or  the  agent's  liability  or  that  of 
bis  surety  who  stands  sponsor  for  the  proper 
discharge  of  the  agency  whether  the  court 
was  without  power  to  appoint  an  agent  for 
Solomon  Bell  or  not  The  order  was  a  valid 
one  in  as  far  as  it  appointed  Wilson  agent  to 
hold  the  distributed  estate  for  the  distributee 
Daniel  L.  Bell  as  It  would  have  been  equally 
valid  if  it  bad  not  mentioned  him  as  agent  of 
any  particular  person,  but  had  appointed  him 
generally  to  take  charge  of  the  distributive 
share  of  Daniel  L.  Bell,  a  nonresident  dis- 
tributee. It  related  primarily  to  the  dis- 
tributed property  and  Its  conservation  for 
any  person  who  could  show  he  vvas  entitled 
to  It,  and  whether  any  one 'was  particularly 
named  for  whom  Wilson  was  appointed  or  a 
person  was  Improperly  designated  together 
with  the  proper  person  as  those  for  whom 
he  was  to  stand  as  agent  could  not  affect  its 
validity. 

The  trial  court  held  that  the  order  or 
Judgment  of  July  27,  1903,  settling  the  ac- 
counts of  Wilson  as  agent  and  directing  pay- 
ment of  the  balance,  in  his  bands  to  the  plain- 
tiff administratrix,  was  void  for  want  of 
Jurisdiction  in  the  court  to  entertain  the  pro- 
ceeding. This  ruling  proceeded  upon  the  the- 
ory that  after  the  decree  of  distribution  the 
probate  court  bad  no  Jurisdiction  at  all  to 
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make  an  order  appointing  an  aeent  for  an 
absent -distributee  and  pnrtlcularly  no  Juris- 
diction to  appoint  an  agent  for  Solbmon  Bell. 
The  Judgment  does  not  appear  to  be  ques- 
tioned on  any  other  ground.  We  hold,  how- 
ever, that  the  court  had  Jnrtudictlon  to  make 
such  an  order,  and,  as  it  did  make  it  as  to 
the  absent  distributee  Duiilel  Bell  and  It 
would  have  been  a  valid  ortler  had  it  not 
declared  particularly  for  whom  Wilson  was 
appointed  agent,  it  is  a  matter  of  no  conse- 
quence that  the  court  bad  no  Jurtsdicttou  to 
appoint  an  agent  for  Solomon  Bell.  In  law, 
when  Wilson  took  the  dl!>tr1l)Uted  ectnte  as 
agent,  he  took  It  for  the  heiedt  of  any  one 
who  might  show  himself  entitled  to  It.  wheth- 
er as  orlglnnl  distributee  or  his  successors  in 
interest  by  asslgniuent  or  otherwise,  and  was 
liable  to  account  for  it  at  the  Instance  of  any 
person  Interested  In  the  distributed  proper- 
ty. It  Is  conceded  that  Solomon  Bell  suc- 
ceeded by  assignment  to  nil  the  Interest  of 
Daniel  Bell  In  the  distributed  proiwrty  of 
which  Wilson'  took  charge.  In  the  proceed- 
ing brought  by  the  plaintifT  as  ndmlnistratrix 
of  the  estate  of  Solomon  Bell,  the  court  had 
JnrtsdlHIon  of  the  subject-mntter  of  the  ac- 
counting by  Wilson  as  agent  In  behalf  of 
those  entitled  to  the  property  In  his  hands, 
and  Jurisdiction  of  the  parties  to  the  pro- 
ceeding for  such  an  accounting,  and  the  Judg- 
ment settling  the  account  and  declaring 
plaintiff  administratrix  entitled  to  the  bal- 
ance in  his  hands  having  never  been  appeal- 
ed from  Is  flnni  and  conolnsive. 

The  Judgment  being  binding  on  the  agent 
b  equally  binding  and  conclusive  Ufmn  his 
sureties  (Pox  ▼.  Minor.  Xi  Cal.  111.  Ot  Am. 
Dec.  500:  Brodrib  v.  Brodrlb.  5«  Cal.  BOS: 
Treweek  v.  Howard.  105  Cal.  44.'!.  30  Pac.  20). 
and  u|)on  refusal  of  the  agent  to  comply 
with  the  decree  and  pay  over  the  money 
there  was  a  breach  of  the  bond,  and  the  de- 
fendant Lord,  as  surety,  became  llnhle  for 
the  payment  of  the  Jndgment  In  the  amount 
In  which  be  had  become  responsible  on  the 
bond. 

The  jndgment  and  order  appealed  from  are 
reversed. 

Weconctir:  SH.AW.  J.;  SLOSS,  J.;  UEL- 
VIN,  X;   HENSHAW.  J. 
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(Conrt  of  Appeal,  Second  District,  Cnlifnrnia. 
Nov.  30,  1!)10.     Rehenring  Denied  by  Su- 
preme Court  Jan.  28,  1911,) 

1.  Acnoit  (i  50*)— MisjoiunEB. 

A  joint  action  does  not  lie  against  A.  and 
B.  on  the  theory  that  either  A.  converted  crops 
from  land  purchased  by  plaintiff  from  B.  iimler 
a  wronpful  claim  of  lease  from  B.,  or  that  the 
lease  existed,  constituting  breach  of  an  implied 
covenant  by  B.;    snch  action  being  authorized 


by  neither  Code  Or.  Proc.  |  379,  authorizins 
any  one  having  an  interest  in  the  controversy, 
or  who  is  a  necessary  party,  to  be  made  a  de- 
fendant, nor  section  389,  empowering  a  court 
to  determine  any  controversy  between  parties 
before  it,  etc. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  a  511-M7;   Dec.  Dig.  g  50.»J 

2.  Venoe  (I  41»)— Change— UiGUTS  or  Non- 

RESlnSNTS. 

Where  an  action  is  broiicht  against  two  de» 
fendants,  one  of  whom  resides  in  the  county 
where  the  action  is  commenced  and  the  other  a 
nonresident,  the  latter  is  entitled  to  have  the 

J  (lace  of  trial  changed  to  the  coimty  of  his  resi- 
lence,  unless  the  resident  defendant  be  a  neces- 
sary party. 

I  Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  {§  G2,  03;    Dec.  Dig.  {  41.*] 

8.  Venije  (i  41*)— CuANOE— nionrs  of  Nok- 

RSSI  DENTS 

Where  it  appears  that  both  resident  and 
nonresident  defendnnts  are  necessary  parties,  an 
order  granting  a  change  of  place  of  trial  will 
not  be  made  upon  the  demand  of  the  nonresi- 
dent defendant,  unless  the  former  Joins  in  the 
demand. 

I  ICd.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  H  62.  63:    Dec  Dig.  {  41.«] 

4.  Parties  ({  75*)— Necessabt  PABTiEt*— How 

Deteruined. 

Who  are  necessary  parties  must  be  deter- 
mined from  the  complaint  unaided  by  affidavits. 

[Ed.  Note.— For  other  cases,  see  Parties,  Dee. 
Dig.  i  7J.»1 

6.  Venue  (|  41*)— Chanqb— Rights  of  Non- 

resi  dents. 
Joining  resident  parties  as  defendants  against 
whom  no  cause  of  action  is  stated  does  not  de- 
prive the  real  defendant  of  his  right  to  a  change 
of  place  of  trial. 

(Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  H  «2,  63:   Dec  Dig.  |  41.*1 

6.  \K«um  (S  41*)— Chanoe- Pleamno. 

A  complaint  against  a  company  Impleaded 
states  no  cause  of  action  for  converting  crops 
from  land  purchased  from  plaintiff  under  a 
wrongful  claim  of  lease  from  plalntilTs  grantor, 
where  it  does  not  show  that  the  company's 
possession,  of  which  plaintiff  had  notice,  was 
not  held  under  such  lease,  thus  making  It  an 
unne<'essary  party  as  affecting  a  question  of 
right  to  a  change  of  venue. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec. 
Dig.  {  41.»J 

7.  Venite  (J  41*)— Chanqb— Pleading. 

A  complaint  against  a  vendor  impleaded 
states  no  cause  of  action  for  breach  of  an  im- 
plied covenant  consisting  of  an  existing  lease  to 
a  third  party,  where  it  does  not  show  that  the 
possession  and  use  of  such  party  was  under  any 
lease  or  authority  from  vendor,  thus  ranking  the 
vendor  an  unnecessary  party  as  affecting  a  ques- 
tion of  right  to  a  change  of  venue. 

[E:d.  Note.— For  other  cases,  see  Venue,  Dec. 
Dig.  (  41.*]     . 

8.  Vende  (I  41*)—CtiANGB— Rights  of  Non- 
residents. 

Where  a  complaint  against  a  resident  and  a 
nonresident  defendant  stales  no  cause  of  action 
against  either,  they  occupy  the  same  relative  po- 
sition that  they  would  if  both  were  necessary 
parties,  and  hence  res|M>ctive  rights  as  to  a 
change  of  place  of  trial  should  be  controlled  b.r 
the  converse  of  the  rule  applicable  to  such  cases, 
denying  the  right  to  a  change  to  the  nonresident 
when  both  are  necessary  parties. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec. 
Dig.  i  41.»1 
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0.  Vesxjb  (J  5*)— Natdbi:  or  Action. 

As  affecting  venue,  an  action  on  the  theory 
that  either  defendant  A.  converted  crops  from 
land  purchased  by  plaintiff  from  defendant  B., 
under  a  wron^ul  claim  of  lease  from  B.,  or  that 
the  lease  existed,  constituting  breach  of  an  im- 
plied covenant  by  B.,  is  not  one  to  determine  an 
estate  or  interest  in  land. 

lEii.  Note.— For  other  cases,  see  Venue,  Dec. 
Dig.  {  5.»] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Geo.  H.  Hutton,  Judge. 

Action  by  Joseph  E.  Hannon  against  tbe 
Nuevo  Land  Company  and  another.  From 
an  order  denying  a  change  of  place  of  trial, 
defendant  land  company  appeals.    Affirmed. 

Leonard  &  Suit,  for  appellant.  McNutt  & 
Hannon,  for  respondent. 

SHAW,  J.  The  defendant  Nuevo  Land 
Company  appeals  from  an  order  of  court  de- 
nying Its  motion  for  a  change  of  place  of 
trial  from  Los  Angeles  county,  wherein  the 
action  was  commenced,  to  the  county  of 
Riverside. 

The  motion  was  made  upon  tbe  ground 
that  said  defendant  was  a  corporation  hav- 
ing its  principal  place  of  business  in  the 
county  of  Riverside;  that  its  codefendant 
Union  Hardware  &  Metal  Company  was  not  a 
necessary  or  proper  party  in  tbe  action, 
which  involves  tbe  determination  of  an  in- 
terest or  estate  in  real  property  located  in 
Riverside  county.  It  appears  both  from  the 
complaint  and  affidavit  ffied  in  support  of 
the  motion  that  tbe  Nuevo  Land  Company  is 
a  resident  of  Riverside  county. 

It  is  alleged  in  the  complaint  tbat  tbe  Un- 
ion Hardware  &  Metal  Company  granted 
pli^lntlfF  an  option  to  purchase  certain  lands 
in  Riverside  county;  that  within  the  time 
specified  In  tbe  option  plaintlCT  elected  to 
purchase  the  lands,  and  that  said  defendant 
Union  I^ardware  &  Metal  Company,  for  the 
agreed  price,  made,  executed,  and  delivered 
to  blm  a  grant  deed  (which  is  fully  set  out 
in  tbe  complaint  and  Is  without  limitations) 
whereby  it  conveyed  tbe  property  to  plain- 
tiff; tbat  prior  to  the  execution  and  deliv- 
ery of  this  grant  deed  plaintiff  learned  tbat 
defendant  Nuevo  Land  Company  had  entered 
upon  and  was  in  possession  of  said  lands, 
having  seeded  the  same  to  grain,  all  of 
which  was  done  prior  to  the  giving  of  tbe 
option  to  purchase;  tliat  thereupon  plaintiff 
made  inquiry  of  one  Scbeller,  an  officer  of 
tbe  hardware  company,  as  to  whether  tbe 
acts  of  tbe  Nuevo  Land  Company  were  bad 
and  taken  pursuant  to  a  lease  of  tbe  land,  or 
by  virtue  of  any  authority  from  the  grantor, 
and  was  informed  by  Scbeller  tbat  no  lease 
bad  been  made  to  the  Nuevo  Land  Company, 
and  that  the  acts  of  tbe  latter  in  occupying 
and  cultivating  the  land  were  without  knowl- 
edge on  tbe  part  of  tbe  hardware  company 
and  wholly  unauthorized  by  it ;  that,  relying 


upon  such  statements,  plaintiff  completed 
tbe  purchase ;  that  the  Nuevo  Land  Compa- 
ny, withovt  plaintiff's  consent,  harvested 
crops  of  the  value  of  $4,000,  and  refused  to 
account  to  plaintiff  for  tbe  same  or  any  pa:;t 
thereof,  claiming  tbat  its  acts  in  entering 
upon  tbe  land  and  tbe  use  thereof  in  grow- 
ing and  harvesting  tbe  crops  was  under  and 
by  virtue  of  authority  so  to  do  granted  to  it 
by  said  hardware  company.  It  is  then  al- 
leged that  "by  reason  of  the  conflicting 
claims  of  the  defendants,  to  wit,  the  claim 
by  the  Nuevo  Land  Company  that  it  bad  a 
lease  of  said  land  from  the  Union  Hardware 
&  Metal  Company,  and  tbe  claim  of  said 
Union  Hardware  &  Metal  Company,  tbat 
it  bad  no  such  lease,  plaintiff  is  unable  to 
determine  tlie  facts  with  respect  thereto, 
and  therefore  Joins  said  defendants  in  this 
action  in  order  tbat  the  court  may  deter- 
mine said  matter  and  render  such  Judgment 
as  is  meet  and  proper  In  the  premises." 
The  prayer  Is  for  Judgment  against  both  de- 
fendants in  the  sum  of  $4,000,  the  alleged 
value  of  tbe  crops  harvested.  It  does  not  ap> 
pear  that  the  hardware  company  was  ever 
served  with  process  or  that  it  ever  appeared 
in  the  action. 

It  is  apparent  from  the  allegations  of  the 
complaint  tbat  tbe  action  is  brought  npoa 
tbe  theory  tbat  plaintiff  has  sustained  dam- 
ages by  reason  of  the  wrongful  acts  of  one 
or  the  other,  but  not  both,  of  said  defend- 
ants, and  not  knowing  which  of  tbe  two  is 
the  guilty  party  impleads  both  in  a  proceed- 
ing that  falls  to  state  a  cause  of  action 
against  eittier,  and  asks  the  court  to  fix  the 
liability.  We  know  of  no  principle  autboria- 
ing  such  a  procedure.  Respondent  asserts 
that  such  action  clearly  comes  within  sec- 
tions 879  and  389  of  the  Code  of  ClvU  Proce- 
dure, tbe  first  of  which  sections  provides  tliat 
"any  person  may  be  made  a  defendant  who 
has  or  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination  or  settle- 
ment of  the  question  Involved  therein."  It 
is  contended  that  tlie  hardware  company  "tias 
and  claims  an  interest  in  tbe  controversy  ad- 
verse to  plaintiff,"  and  is  therefore  "a  neces- 
sary party  to  a  complete  determiaatlon  or 
settlement  of  the  question  Involved  therein." 
Assuming  that  a  cause  of  action  Is  stated 
against  the  Nuevo  Land  Company  for  wrong- 
ful conversion  of  tbe  crop,  we  are  unable  to 
perceive  what  adverse  or  other  Interest  tbe 
hardware  company  can  have  therein,  or  how 
it  is  a  necessary  party  to  a  determination  of 
plalntlfTs  rights  against  such  defeudant. 
Conversely,  upon  like  assumption  tbat  a 
cause  of  action  is  stated  against  tbe  hard- 
ware company  for  tbe  breach  of  an  implied 
covenant  of  tbe  deed,  tbe  Nuevo  Land  Com- 
pany has  no  Interest  in  the  determination  of 
tbe  question.  Neither  is  such  action  Justified 
by  tbe  provisions  of  section  3S9  of  tbe  Code 
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of  Civil  Procedure  for  a  complete  determina- 
tion of  the  rights  of  plaintiff  against  either 
defendant  may  be  had  without  the  presence 
of  the  other.  In  the  one  case  plalntifTs  ac- 
tion Is  based  npon  a  breach  of  the  Implied 
covenants  of  the  grant,  while  In  the  other  It 
Is  for  the  conversion  of  the  crops  grown  on 
the  land.  The  two  actions,  not  only  as  to 
parties,  but  also  as  to  subject-matter,  are  en- 
tirely Independent  and  distinct  one  from  the 
other.  Miller  v.  Highland  Ditch  Co.,  87  Cal. 
430,  25  Pac.  650,  22  Am.  St  Rep.  254.  Re- 
spondent cites  a  number  of  authorities  sus- 
taining the  right  of  a  defendant  to  file  a  bill 
of  interpleader  when  the  same  debt  or  duty 
Is  claimed  by  two  or  more  persons,  and  be  is 
in  doubt  as  to  which  of  the  claimants  be 
should  render  the  debt  or  duty,  and  the  court 
is  asked  to  determine  the  rights  of  such 
claimants  in  order  that,  when  the  debt  Is 
paid  or  the  duty  performed,  be  shall  be  ab- 
solved from  further  liability  thereon.  These 
cases  cannot  be  regarded  as  authority  for  the 
converse  of  such  rule.  So  far  as  we  are  ad- 
vised, the  law  recognizes  no  procedure  in 
the  nature  of  a  counterpart  of  the  bill  of  in- 
terpleader. 

The  rule  Is  that  where  an  action  is  brought 
against  two  defendants,  one  of  whom  resides 
in  the  county  where  the  action  is  commenced 
and  the  other  a  nonresident  thereof,  the  lat- 
ter is  entitled  to  have  the  place  of  trial 
changiHl  to  the  county  of  his  residence,  un- 
less the  resident  defendant  be  a  necessary 
party.  Sayward  v.  Houghton,  82  Cal.  628,  23 
Pac.  120;  BaUey  v.  Cox,  102  Cal.  338,  36 
Pac.  650.  Where  It  appears  that  both  resi- 
dent and  nonresident  defendants  are  neces- 
sary parties,  an  order  granting  a  change  of 
place  of  trial  will  not  be  made  upon  demaod 
of  the  nonresident  defendant,  unless  the  for- 
mer Joins  in  the  demand.  McEenzie  v.  Bar- 
ling, 101  Cal.  460,  36  Pac.  8.  The  question 
as  to  who  are  necesisary  parties  must  be  de- 
termined from  the  complaint  alone  unaided 
by  the  affidavits.  Quint  v.  Dhnond,  135  Cal. 
572,  67  Pac.  1034.  In  Read  v.  San  Diego  Un- 
ion Co.,  65  Pac.  568,1  it  is  said:  "The  Joinder 
of  resident  parties  as  defendants  against 
whom  no  cause  of  action  Is  stated  does  not 
deprive  the  real  defendant  of  his  right  'to 
have  the  cause  transferred."  To  the  same 
efTects  is  Sayward  v.  Houghton,  supra,  where 
it  is  said:  "If  the  complaint  states  no  cause 
of  action  against  the  corporation  defendant, 
the  right  of  Houghton  to  have  the  place  of 
trial  changed  is  not  affected  by  making  said 
corporation  a  defendant  in  the  action."  Says 
the  Supreme  Court  in  Hellman  v.  Logan,  148 
Cal.  60,  82  Pac.  840:  "The  test  is  to  be  made 
by  ascertaining  who  are  necessary  parties 
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to  the  action  as  it  Is  set  forth  in  the  com- 
I^aint,  and  what  parties  are  necessary  in 
order  to  enable  the  plaintiffs  to  obtain  all  the 
relief  which  is  properly  included  In  the 
prayer  for  reli&C  made  tlierein"— citing 
Greenleaf  v.  Jacks,  133  Cal.  506,  65  Pac. 
1039,  and  Quint  v.  Dimond,  supra. 

As  we  view  the  complaint,  it  fails  to  state 
a  cause  of  action  against  the  NVievo  Land 
Company  for  the  reason  that  it  contains 
nothing  whereby  it  Is  made  to  appear  that 
its  possession  and  use  of  the  land  (as  to 
which  plaintiff  had  notice  when  he  acquired 
the  same)  was  not  authorized  by  or  held  un- 
der and  by  virtue  of  a  lease  from  plaintiff's 
grantor ;  hence,  as  no  cause  of  action  is  stat- 
ed against  said  Nuevo  Land  Company,  it  is 
not  a  necessary  or  proper  party.  On  the  oth- 
er hand,  it  does  not  appear  from  the  com- 
plaint that  such  possession  and  use  by  the 
Nuevo  Land  Company  was  under  or  by  vir- 
tue of  any  lease  made  or  authority  granted 
by  the  Union  Hardware  &  Metal  Company, 
or  that  there  has  been  any  breach  of  cove- 
nant on  its  part;  hence  no  cause  of  action 
is  stated  against  it.  It  thus  appears  that  if 
necessary  parties  are  to  be  determined  from 
the  complaint  alone,  and  those  only  are  nec- 
essary parties  against  whom  a  cause  of  ac- 
tion is  stated,  the  complaint  here  presents  a 
case  where  neither  the  resident  nor  nonresi- 
dent defendant  is  a  necessary  party.  The  de- 
fendants occupy  tlie  same  relative  position 
to  each  other  that  they  would  if  both  were 
necessary  parties,  and  hence,  respective  rights 
as  to  a  change  of  place  of  tirial  should  be 
controlled  by  the  converse  of  the  rule  appli- 
cable to  such  cases,  and  which  denies  the 
right  of  a  change  to  the  nonresident  where 
both  the  latter  and  resident  defendant  are 
necessary  parties.  McKenzie  v.  Barling,  su- 
pra. Conceding  that  no  cause  of  action  is 
stated  against  either  of  said  defendants,  no 
good  reason  can,  in  our  judgment,  be  assign- 
ed for  depriving  the  defendant  Union  Hard- 
ware &  Metal  Company  from  having  the  ac- 
tion disposed  of,  as  against  it,  in  the  county 
wherein  commenced,  rather  than  to  have  the 
place  of  trial  transferred  to  another  county 
upon  demand  of  a  defendant  against  whom 
no  cause  of  action  is  stated  and  who  likewise 
is  an  unnecessary  party. 

There  is  no  merit  in  appellants'  contention 
that  the  action  is  for  the  determination  of 
an  estate  or  interest  in  real  property  lying 
wholly  within  Riverside  county.  It  does  not 
appear  that  either  defendant  at  the  time  of 
instituting  the  action  claimed  any  Interest 
in  the  land,  or  that  either  was  in  the  pos- 
session thereof. 

The  order  appealed  from  is  affirmed. 

We  concur :    ALLEN,  P.  J. ;  JAMES,  J. 
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STEWART   T.    STATE   BOARD   OF   MED- 
ICAL EXAMINERS. 

<!Supreme  Court  of  Washington.    Feb.  2,  1911.) 
Appeal  and  Ebrob  (|  338»)  — Time  to  Ap- 

PEAI,. 

Where  an  application  for  a  license  to  prac- 
tice medicine  was  made  under  section  4  of  the 
medical  act  of  1909  (Laws  1909,  c.  192)  and 
was  denied,*  and  that  decision  was  affirmed  b; 
the  superior  court  March  18,  1910.  and  on 
May  28,  1910,  the  applicant  served,  and  on 
May  31,  1910.  he  filed  his  motion  of  appeal  to 
the  Supreme  Court,  the  appeal  must  be  dis- 
missed as  not  filed  within  60  days  after  the 
entry  of  jndcment,  aa  provided  in  Rem.  &  Bal. 
Code,  S  8399. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  $  338.*! 

Department  1.  Appeal  from  Superior 
Court,  King  County;   O.  R.  Holcomb,  Judge. 

Action  by  J.  G.  Stewart  against  the  State 
Board  of  Medical  Examiners.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Ap- 
peal dismissed. 

Milo  A.  Root,  for  appellant  Howard  G. 
Cosgrove  and  Hlgglns,  Hall  &  Halverstadt, 
for  respondent. 

PER  CURIAM.  Respondent  moves  to  dis- 
miss this  appeal  upon  the  ground  that  the 
same  was  not  talien  within  the  time  provid- 
ed by  law.  This  motion  must  be  granted. 
It  appears  that  the  appellant  filed  his  appli- 
cation with  the  Board  of  Medical  Examiners 
for  a  license  to  practice  medicine  within  the 
state  under  section  4  of  the  medical  act  of 
1909  (Laws  1909,  c.  192).  The  application 
was  denied.  The  applicant  thereupon  appeal- 
ed to  the  superior  court  .of  King  county, 
where  the  decision  of  the  medical -board  was 
affirmed  by  an  order  which  was  entered  on 
March  18,  1910.  The  appellant  on  May  28, 
1910,  served,  and  on  May  31,  1910,  filed,  his 
notice  of  appeal  to  this  court 

The  statute  regulating  appeals  in  such  cas- 
es provides  that  "either  party  may  appeal 
from  the  Judgment  of  said  superior  court  to 
the  Supreme  Court  of  the  state  In  like  man- 
ner as  in  civil  actions,  within  sixty  days  aft- 
er the  rendition  and  entry  of  such  judgment 
In  said  superior  court."  Rem.  &  Bal.  Code, 
i  8399.  The  notice  of  appeal  was  not  given 
within  the  60  days  after  the  entry  of  the  or- 
der appealed  from. 

The  appeal .  must  therefore  be  dismissed. 
State  V.  Seaton,  26  Wash.  305,  66  Fac.  397. 

(62    Wash.    49) 
CONWAY  et  nx.  v.  MINNESOTA  MUT. 
LIFE  INS.  CO. 
(Supreme  Court  of  Washington.    Feb.  1,  1911.) 

1.  Insurance  (§  365*)  —  Life  Insurance  — 
forfeitubb  of  policy— reinstatement. 
The  insurer  may  impose  such  conditions 
for  reinstatement  of  a  life  policy  forfeited  for 
nonpayment  of  premiums  as  it  desires,  if  such 
conditions  are  not  contrary  to  public  policy,  but 
compliance  with  the  conditions  imposed  by 
the   contract   gives   insured   an   absolute   right 


to  reinstatement  if  the  contract  does  not  make 
reinstatement  optional  with  the  company. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  932,  933;   Dec  Dig.  i  3ta.»J 

2.  Words  and  Phbasbs— "Judicial  Discre- 
tion." 

The  term  "judicial  discretion"  may  be  de- 
fined generally  as  a  discretion  which  is  sound 
and  guided  by  fixed  principles  of  law,  while  a 
nonjudicial  discretion,  such  as  may  be  vested 
in  the  officers  of  a  corporation,  does  not  ad- 
mit of  the  application  of  fixed  rules  of  law,  but 
depends  wholly  upon  the  will  and  judgment  of 
the  person  exercising  it. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3835-3850;    vol.  8,  p. 

3.  Insurance  (§  365*)  —  Life  Insurance  — 
Forfeiture  —  Reinstatement— DiscBEnoif 
OP  Company. 

The  articles  of  incorporation  of  a  life  in- 
surance company,  in  whicb  plaintiff  was  injur- 
ed, and  which  liecame  a  part  of  the  policy, 
provided  that  one  who  had  once  been  a  member 
of  the  company  might  t>e  admitted  "in  the  dis- 
cretion of  the  officers  of  this  association  upon 
his  furnishing  them  satisfactory  evidence  tnat 
he  is  in  good  health  and  upon  his  paying  to  said 
association  all  assessments  due,  and  other 
sums,  which  he  would  have  been  required  to  i>ay 
had  he  continued  to  be  a  member.  In  his 
original  application  for  membership,  plaintiff 
stated  that  he  was  50  years  of  age,  and  that  his 
uee  of  ardent  spirits,  wine,  or  malt  liquors  was 
"one  glass  a  day."  In  his  application  for  re- 
instatement, he  gave  the  date  of  his  birth  so 
as  to  show  that  he  was  over  52  years  of  age  at 
the  time  of  his  original  application,  and  bis  an- 
swer in  respect  to  the  use  of  liquors  each  day 
was:  "Mall  liquors,  two  or  three  glasses;  wine, 
none ;  spirits,  two  or.  three  drinks."  The  med- 
ical examiner  noted  the  first  application  as  a 
first-class  risk,  and  rated  him  a  tirat-class  risk 
on  his  application  for  reinstatement,  "except  for 
age  and  amount  of  stimulants  taken."  Held, 
that  it  could  not  be  said  that  the  officers  of 
the  insurance  company  were  not  justified  in 
rejecting  plaintiff's  application  for  reinstate- 
ment. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §{  932,  933;    Dec  Dig.  {  363.») 

4.  Insurance  (|  390*)  —  Life  Insubancb  — 
Forfeiture— Waives. 

That  insured  on  a  prior  occasion  bad  l>een 
reinstated  after  forfeiting  his  policy  for  non- 
payment of  assessments  would  not  estop  the 
msurance  company  from  taking  advantage  of 
a  subsequent   forfeiture  for  nonpayment. 

[EJd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  1087,  1038;    Dec  Dig,  {  390.*] 

5.  Insubancb  ({  375*)  —  Life  Insuranck  — 
Forfeiture  —  Nonpayment  of  Assessment 
-Waiver. 

Where  the  secretary  of  a  life  company  had 
no  power  to  forfeit  a  policy  for  nonpayment  of 
assessments,  his  unauthorized  acceptance  of  as- 
sessments after  forfeiture  for  nonpayment  was 
not  binding  on  the  company,  so  as  to  waive  a 
failure  to  pass  a  satisfactory  medical  examina- 
tion upon  application  for  reinstatement  as  re- 
quired by  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  948-951 ;   Dec.  Dig.  {  375. •! 

Dunbar,  C.  J.,  and  Rudkin,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court  Pierce  County;  W.  O.  Chapman, 
Judge. 

Action  by  James  J.  Conway  and  wife 
against  the  Minnesota  Mutual  Life  Insur- 


•For  oiher  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  *  R^'r  Indexe* 
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ance  Company.     From  a  Jndgment  of  dis- 
missal, plaintiffs  appeal.    AflSrmed. 

Boyle,  Warburton  &  Brockway,  for  appel- 
la&ts.    Hudson  &  Holt,  for  respondent. 

MORRIS,  J.  Appeal  from  a  jndgment  of 
dismissal,  In  an  action  to  recover  damages 
for  the  alleged  wrongful  refusal  to  reinstate 
a  life  Insurance  policy,  after  forfeiture  by 
nonpayment  of  assessments  and  dues.  There 
Is  no  dispute  as  to  tbe  facts  from  whlcb  it 
appears  tbat  on  November  13,  1894,  tbe 
Bankers'  Life  Association  of  St  Paul,  Minn., 
vhlcta  subsequently  changed  its  corporate 
name  to  tbat  of  respondent,  issued  Its  policy 
of  insurance  upon  tbe  life  of  James  J.  Con- 
way In  the  sum  of  $2,000.  This  policy  was 
upon  the  co-operative  assessment  plan,  pro- 
viding for  annual  dues  and  mortuary  assess- 
ments according  to  the  terms  of  the  articles 
of  Incorporation,  which  by  reference  were 
made  a  part  of  the  policy.  In  July,  1908,  an 
assessment  of  $40  became  due  under  the  pol- 
icy, which  Conway  received  notice  of,  but 
failed  and  neglected  to  pay,  whereby  his  pol- 
icy lapsed.  On  November  6,  1908,  be  applied 
for  reinstatement,  forwarding  to  the  company 
the  .Tuly  assessment,  with  $7.50  dues  and  a 
certificate  from  Dr.  LIbbey  tbat  he  was  then 
In  good  health.  On  November  lltb  the  com- 
pany acknowledged  tbe  receipt  of  $47.50,  and 
informed  Conway  that  his  certlflcate  bad 
lapsed,  but  that  he  might  be  reinstated  upon 
furnishing  satisfactory  evidence  of  present 
good  health;  but  that.  In  order  to  procure 
such  reinstatement,  it  would  be  necessary 
for  him  to  be  examined  by  Dr.  Dewey,  the 
medical  examiner  of  tbe  company  at  Ta- 
ooma,  and  such  examination  must  disclose  a 
satisfactory  condition  of  health.  In  the  same 
letter  Conway  was  Informed  tbe  company 
would  not  accept  .the  $47.50,  and  the  same 
was  returned.  On  November  17th  Conway 
presented  himself  to  Dr.  Dewey  for  medical 
examination,  and  the  doctor's  certlflcate  was 
maUed  to  the  company.  On  December  11th 
Conway  was  informed  by  tbe  company  tbat 
bis  application  for  reinstatement  was  re- 
jected. 

The  question  now  submitted  Is:  Did  Con- 
way have  such  a  legal  right  to  reinstatement 
as  can  be  enforced  against  the  denial  of  such 
right  by  the  company.  It  will  readily  be  ad- 
mitted, '  as  stated  In  Cooley's  Briefs  on  In- 
surance, at  page  2395,  that,  after  a  forfeltare 
of  a  life  insurance  policy  because  of  non- 
payment of  assessments,  "the  right  to  rein- 
statement depends  on  the  provisions  of  tbe 
contract  Since  the  right  is  not  absolute,  tbe 
Insurer  may  impose  such  conditions  as  it 
sees  fit,  not  contrary  to  public  policy,  on 
which  reinstatement  may  be  bad.  Saerwein 
y.  Jamour  [32  Misc.  Rep.  701],  66  N.  T. 
Snpp.  501."  Upon  tbe  same  page  the  rule 
Is  also  laid  down  that  compliance  with  tbe 
conditions  gives  the  delinquent  an  absolute 
right  to  reinstatement,  it  the  provisions  of 


the  contract  do  not  make  the  reinstatement 
optional  with  tbe  officers  of  the  company. 
The  provision  of  tbe  contract  In  this  ln.stance 
Is  found  in  the  articles  of  incorporation,  and 
Is  as  follows:  "Any  person,  having  once  been 
a  member  of  this  company,  may  be  readmit- 
ted In  tbe  discretion  of  tbe  officers  of  this 
association,  upon  bis  furnishing  tbem  satis- 
factory evidence  that  be  is  In  good  health, 
and  upon  his  paying  to  said  association  all 
assessments  due  and  other  sums  of  money 
which  be  would  have  been  called  upon  to 
pay  to  this  association  bad  he  continued  to  be 
a  member  thereof."  Respondent  contends, 
which  was  also  the  theory  upon  which  the 
court  below  made  Us  order  of  dismissal,  tbat 
this  provision  destroys  the  absolute  right  to 
reinstatement,  and  makes  such  reinstatement 
optional  with  the  officers  of  the  company  in 
providing  that  readmission  shall  be  in  their 
discretion,  and  that  the  evidence  of  good 
health  shall  be  such  as  is  satisfactory  to 
tbem,  and,  that  having  so  acted,  such  discre- 
tion Is  not  reviewable  In  the  courts;  while 
appellants  contend  that  tlie  word  "discre- 
tion" Is  to  be  construed  In  the  sense  of  ju- 
dicial discretion,  and  may  be  reviewed  when 
It  appears  to  have  been  arbitrarily  exercised, 
as  they  claim  here.  While  It  may  be  difficult 
to  give  a  satisfactory  definition  of  tbe  term 
"judicial  discretion"  because  of  the  wide 
difference  of  the  authorities  as  to  its  nature. 
It  may  be  said  to  be  a  discretion  that  is 
sound  and  guided  by  tbe  fixed  principles  of 
law.  ft  Enc.  PI.  &  Pr.  819.  But,  even  In  cas- 
es calling  for  the  exercise  of  such  discretion, 
it  will  not  be  reviewed  except  for  its  man- 
ifest abuse.  Such  is,  we  believe,  the  uni- 
versal role.  Where,  however,  discretion  is 
vested  in  a  nonjudicial  body,  such  as  trus- 
tees or  officers  of  a  corporation,  or  other 
public  functionaries,  Its  exercise  does  not 
call  for  the  application  of  any  fixed  rules  or 
principles  of  law,  and  Its  meaning  cannot  be 
so  limited  nor  restricted,  since  to  do  so  would 
be  to  take  such  a  discretion  away  from  the 
body  upon  vrhl6b  it  is  conferred  and  bestow 
it  upon  some  other  body  and  so  on  ad  infin- 
itum, so  long  as  the  right  of  appeal  or  review 
existed.  In  the  case  of  Judges  v.  People,  18 
Wend.  (N.  Y.)  79,  99,  Senator  Tracy,  in  bis 
opinion,  while  not  clear  in  his  mind  as  to  the 
proper  meaning  of  a  discretion  that  Is  gov- 
erned by  legal  principles,  finds  no  difficulty  in 
defining  a  discretion  tbat  Is  not  so  controlled 
and  says:  "It  means,  when  applied  to  public 
functionaries,  a  power  or  right  conferred  up- 
on them  by  law  of  acting  officially  In  certain 
circumstances,  according  to  the  dictates  of 
their  own  judgment  and  conscience,  uncon- 
trolled by  tbe  judgment  or  conscience  of  oth- 
ers." A  like  construction  Is  adopted  In 
Brown  v.  State,  109  Ala.  70,  83.  20  South.  103, 
108,  where,  in  reviewing  the  provisions  of 
tbe  statutes  of  Alabama  In  fixing  the  punish- 
ment for  certain  crimes  by  providing  such 
punishment  shall  be  "at  tbe  discretion  of  tbe 
jury,"  the  court  says:    "The  words  of  tlie 


Digitized  by 


Ljoogle 


1108 


112  PACIFIC  RESPORTEB 


(Wasb. 


statute^  "at  their  discretion,'  are  peculiarly 
significant  and  expressive  of  the  freedom  In 
the  exercise  of  judgment,  of  the  liberty  of 
action  and  decision.  Intrusted,  and  exclusive- 
ly intrusted,  to  the  Jury.  The  'discretion' 
they  are  to  exercise  and  exercise  In.  obedience 
to  their  own  consciences  only  Is  the  choice  of 
election  between  the  alternative  punishments. 
The  discretion  is  legal  in  the  sense  that  it 
is  derived  from  and  conferred  by  law.  But 
It  is  not  of  the  nature  of  judlctnl  discretion, 
which  is  said  to  be  controlled  by  fixed  leeal 
principles.  *  •  ♦  It  must  have  been  fore- 
seen and  anticipated  that  there  would  be 
Jurors  reluctant  to  inflict  capital  punish- 
ment, *  «  *  that  there  would  be  some 
reluctant  to  convict  on  circumstantial  ev- 
idence, and  that  not  infrequently  there 
would  te  some  not  so  fully  satisfied  as  othef 
that  the  evidence  of  guilt  reached  the  stand- 
ard the  law  prescribes.  Thece  are  considera- 
tions which  will  influence  the  Jury  In  choos- 
ing between  the  alternative  punishments,  a 
choice  they  must  make  according  to  the  dic- 
tates of  their  own  Judgment  and  consciences. 
and  which  cannot  be  controlled  or  directed 
by  the  Judgments  or  consciences  of  others." 

We  do  not  know  the  facts  operating  upor 
the  minds  of  the  officers  of  this  company,  in- 
ducing them  to  exercise  their  discretion 
against  the  reinstatement  of  this  applicant, 
nor  why  bis  evidence  of  good  health  was  not 
satisfactory  to  them,  except  as  we  read  the 
record  and  find  therein  facts  which  might 
have  influenced  them  In  arriving  at  the  con- 
clusion they  did.  In  his  first  application  for 
membership  Conway  gave  his  age  as  about 
50  years,  and  In  response  to  an  inquiry  as  to 
the  extent  of  his  use  of  ardent  spirits,  wine. 
or.  malt  liquors  answered.  "One  glass  a  day." 
In  his  application  for  reinstatement  he  gave 
the  date  of  his  birth  as  March  22,  1842.  whlcb 
would  have  made  his  age  52  years,  7  months, 
and  9  days  at  the  time  of  his  first  applica- 
tion. In  both  he  stated  that  his  father  and 
mother  ttoth  died  from  unknown  causes  when 
he  was  a  child.  In  response  to  an  inquiry 
as  to  his  use  of  liquors  each  day,  he  answer- 
ed, "Malt  liquors,  two  or  three  glasses ;  wine, 
none;  spirits,  two  or  three  drinks."  In  his 
first  application  the  medical  examiner  rated 
him  as  a  first-class  risk.  In  his  application 
for  reinstatement  he  was  rated  as  a  flrst- 
class  risk,  "except  for  age  and  amount  of 
stimulants  taken."  Statements  as  to  age  and 
habit  as  to  use  of  liquors  are  statements  ma- 
terial to  the  risk,  and,  while  we  do  not  hold 
as  a  matter  of  law  that  the  discrepancies 
here  noted  would  In  themselves  be  sufficient 
to  avoid  the  policy  or  to  prevent  reinstate- 
ment, if  such  question  was  purely  one  of  law 
and  properly  submitted  to  us  as  such,  we  can- 
not say  that  they  would  not  Influence  the 
Bonnd  Judgment  and  good  conscience  of  an 
officer  of  an  Insurance  company  in  whom 
discretion  is  vested  to  pass  upon  such  mat- 
ters. Neither  can  we  elimhiate  from  this 
contract  the  fact  that  this  medical  examina- 


tion upon  application  for  reinstatement  must 
disclose  a  condition  of  good  health  satisfac- 
tory, not  to  the  applicant  nor  to  the  physi- 
cian conducting  the  medical  examination,  but 
to  the  officers  of  this-  company  in  whom  by 
his  contract  the  applicant  had  placed  the 
Judgment  and  discretion  to  decide,  a  decision 
they  must  arrive  at  "according  to  the  dic- 
tates of  their  own  Judgment  and  consciences, 
and  which  cannot  be  controlled  or  directed 
by  the  Judgment  or  conscience  of  others." 
To  hold  otherwise  would  be  to  destroy  tliat 
element  of  individuality  and  personal  Judg- 
ment which  must  enter  Into  any  decision,  and 
to  substitute  for  the  discretion  and  satisfac- 
tion of  one  body  the  discretion  and  satisfac- 
tion of  other  bodies,  strangers  to  the  con- 
tract and  not  within  its  contemplation,  and 
making  the  contract  read  in  effect  that  rein- 
statements may  be  had  upon  the  applicant 
fui-nishing  evidence  of  reasonably  good 
health,  instead  of,  ns  it  does  read,  "in  the 
discretion  of  the  officers  of  this  association, 
upon  his  furnishing  them  satisfactory  evi- 
dence that  he  is  in  good  health." 

The  nearest  case  in  point  we  have  found 
is  Graveson  v.  Cincinnati  Ufe  Association, 
6  O.  C.  D.  327,  where  the  policy  was  for- 
feited on  March  11th  for  failure  to  pay  an 
assessment  due  March  Ist  In  September 
followlug  the  insured  offered  to  pay  all  ar- 
rearages, and  asked  for  reinstatement  The 
rules  of  the  association  provided  for  medical 
examiners  whose  duty  it  was  to  make  all  ex- 
aminations, and  who  might  accept  or  reject 
applications.  The  association  having  declar- 
ed Its  willingness  to  reinstate  the  applicant 
upon  his  furnishing  a  satisfactory  medical 
examination,  he  submitted  to  such  examina- 
tion, and,  as  a  result  thereof,  was  rejected; 
the  only  reason  given  by  the  medical  exam- 
iner being  that  the  applicant's  pulse  was  be- 
tween 76  and  100.  The  court  in  touching  up- 
on this  feature  of  the  case  says:  "This  brlnT^ 
us  to  the  only  remaining  question  in  the  case, 
and  that  is,  as  to  the  medical  examination, 
vras  it  satisfactory?  In  the  first  place,  to 
whom  was  it  to  be  satisfactory?  The  consti- 
tution and  by-laws  provided  that  as  to  all  ap- 
plications it  should  be  within  the  discretion 
of  the  medical  director  to  accept  or  decline 
any  application ;  but,  as  to  forfeiture,  it  pro- 
vided that  by  furnishing  a  new  and  satisfacto- 
ry application  and  medical  examination  one 
might  be  restored,  saying  nothing  as  to  whom 
this  examination  should  be  satisfactory.  We 
are  of  the  opinion,  however,  that  this  exam- 
ination must  be  satisfactory  to  the  medical  di- 
rector. It  certainly  could  not  have  been  in- 
tended that  the  examination  should  only  be 
satisfactory  to  the  applicant,  or  to  any  one 
whom  he  might  select  to  make  the  examina- 
tion. Why  should  the  defendant  require  the 
performance  of  these  conditions  if  they  were 
not  to  be  satisfactory  to  the  defendant  T"  This 
case  was  affirmed  without  opinion  by  the  Su- 
preme Court  of  Ohio  in  90  Ohio  St.  72S,  49 
N.  B.  1110. 
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We  will  dlscnsfl  one  ojtber  feature,  and  thnt 
la  appellants'  contention  that  tbe  company 
waived  its  right  to  reject  the  application  ii 
accepting  dues  and  assessments  from  blm  o' 
a  prior  occasion,  after  the  time  fixed  for  theli 
payment,  and  also  in  writing  him  that  'hi 
right  to  reinstatement  was  conditioned  upor 
bib  "furnishing  satisfactory  evidence  of  pre- 
ent  good  health."  What  we  have  said  6\f 
poses  of  the  latter  contention,  such  satisfac- 
tory evidence  of  good  health  meaning  satis- 
factory to  tbe  company,  and  giving  it  tbe 
right  of  rejection  if,  in  the  exercise  of  the 
discretion  vested  in  it,  sucb  evidence  was  not 
satisfactory.  In  support  of  the  first  feature 
of  this  contention,  appellant  testified  that  be 
knew  tbe  time  for  payment  had  passed,  but 
thought  be  would  be  reinstated  by  showing 
be  was  in  good  health,  "because  it  happen- 
ed once  before.  I  was  behind  once  before  Ir 
my  delinquency,  and  had  no  trouble  at  all." 
This  would  not  be  sufficient  to  estop  the  com- 
pany from  now  insisting  upon  the  provisions 
of  the  contract.  A  party  to  a  contract  who 
does  not  take  immediate  steps  to  forfeit  U 
because  of  a  default  In  payment  does  not 
thereby  lose  his  right  to  insist  upon  a  for- 
feiture for  subsequent  nonpayments.  Cash 
▼.  Melsenhelmer,  63  Wash.  576,  102  Paa  429 ; 
Garvey  v.  Berkley,  56  Wash.  24,  104  Pac. 
1108;  Walker  v.  McMurchie,  112  Pac.  500. 
This  same  contention  was  raised  in  Graveson 
▼.  Cincinnati  Life  Ass'n,  supra,  and  It  was 
there  held  that  such  a  payment,  being  ac- 
cepted by  tbe  secretary  of  tbe  company  (to 
whom  tbe  payments  were  also  made  in  tbe 
case  at  bar),  would  not  constitute  a  binding 
waiver;  it  not  appearing  tl>at  it  was  done 
w{th  the  knowledge  and  approval  of  tbe  offi- 
cers of  tbe  company  in  whom  tbe  power  of 
forfeiture  existed.  Such  Is  the  case  here. 
Tbe  secretary  not  having  the  right  to  for 
felt,  his  unknown  and  unapproved  act  could 
not  bind  the  company  where  tbe  act  of  the 
company  complained  of  is  based,  not  alone 
on  tbe  failure  to  pay  tbe  assessment  when 
due,  but  upon  the  failure  to  pass  a  satisfac- 
tory medical  examination  npon  the  applica- 
tion for  reinstatement. 

For  these  reasons,  we  are  of  tbe  opinion 
that  the  judgment  of  dismissal  was  rightly 
entered,  and  the  same  Is  affirmed. 

CHAnWICK  and  CROW,  JJ.,  concur. 
DCNBAR,  C.  J.,  and  RUDKIN,  3.,  dissent 


($1-  Wash.    689) 

SUMNER  IRON  WORKS  v.   WOLTBN. 
(Supreme  Court  of  Washington.    Jan.  28,  1011.) 

1.  Afpeai,  ANn  Ebbob  (|  70*)— Dkcisions  Rk- 

VIEWABLE— On    Demubbeb. 

An  order  aastaining  a  demurrer  Is  not  ap- 
pealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  367-385 ;   Dec.  Dig.  f  70.*1 


2.  Appeai.  and  Ebbob  ({  91*)— Decisions  Re- 
viewable—Affectino  Substantial  Rights 
—Disallowance  of  Olaiii  Against  Re- 
ceiver. 

A  conditional  seller  filed  a  claim  against 
the  insolvent  buyer's  receiver  for  possession  of 
property  or  for  security,  and  the  claim  was 
dismissed  on  the  ground  that  tbe  seller  bad 
not  obtained  leave  of  court  to  maintain  action 
against  the  receiver,  that  the  court  had  full 
jurisdiction  to  protect  creditors,  that  no  inter- 
vention had  been  sought,  and  that  the  seller, 
having  filed  a  proof  of  claim,  was  estopped  from 
retaking  the  property.  Kern.  &  Hal.  (,'ode,  g 
1716,  provides  for  an  appeal  "(0)  from  any  or- 
der affecting  a  substantial  right  in  a  civil  ac- 
tion or  proceeding,  which  (1)  in  effect  deter- 
mines the  action  or  proceeding  and  prevents  a 
final  judgment  therein;  or  (2)  discontinnes  the 
action."  Held,  that  the  order  dismissing  the 
claim  was  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi§  612-041 ;   Dec.  Dig.  i  01.*] 

3.  RECEIVEB8  n  77*)— Title  to  Pbopebtt— 
Remedt  of  Conditional  Seller. 

The  conditional  seller  of  goods  may  assert 
title  against  tbe  receiver  of  the  buyer,  or  waive 
that  right,  and  come  in  under  a  general  cred- 
itors' claim. 

[Ed.  Note.— 6V>r  other  cases,  see  Receivers, 
Dec.  Dig.  S  77.»1 

4.  Receivers  (§  77*)— Trru!  to  ,  Pbopebtt— 
Conditional  Sales— Waiveb  by  Selleb— 
Receiver. 

The  act  of  a  conditional  vendor  in  filing 
his  claim  for  the  price  with  tbe  buyer's  receiver 
without  express  leave  of  court  to  sue  is  not  a 
waiver  of  any  of  the  rights  under  the  contract 
uf  sale,  and  does  not  convert  the  seller  into 
a  general  creditor. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  {  77.*] 

Department  2.  Appeal  from  Superior 
Court,  Whatcom  County;  John  A.  Kellogg, 
Judge.  - 

Action  by  the  Sumner  Iron  Works  against 
Paul  A.  Wolten,  receiver  of  the  S.  D.  Lum- 
ber (Company.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

Cooley  &  Horan  and  R.  MuIvihiU,  for  ap- 
pellant Whitcomb  &  Montfort,  for  respmid- 
ent. 

MORRIS,  J.  On  February  10,  1900,  tbe 
Sumner  Iron  Works  sold  to  tbe  S.  D.  Lum> 
her  Company,  under  a  conditional  bill  of 
sale,  certain  mill  machinery.  The  bill  of  sale 
contained  the  usual  provision  tliat  title 
should  remain  in  the  Sumner  Iron  Works 
until  the  property  was  wholly  paid  for,  and 
that  it  should  have  the  right  to  tbe  posses- 
sion of  tbe  property  upon  default  in  the  pay- 
ments, retaining  tbe  amount  paid  as  tbe  ren- 
tal use  and  value  of.  the  property.  The  sale 
price  of  the  prcq)erty  was  |13,017,  of  which 
amount  $3,254.50  was  paid  at  tbe  time  of  de- 
livery and  the  balance  was  to  be  paid  in 
three  equal  payments  in  three,  seven,  and 
eleven  months,  with  interest  at  8  per  cent 
Tbe  contract  was  filed  in  the  auditor's  of- 
fice within  10  days  from  its  date,  and  the 
lumber  company  took  possession  of  the  prop^ 
erty.     No  further  payments  were  paid  ex- 
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cept  $28.62  on  June  21,  1909,  wblch  was  cred- 
-ited  on  the  Interest  then  due  upon  the  defer- 
red payments.  On  July  28,  1909,  the  lumber 
company  upon  i>etltion  of  3.  W.  Stout  was 
declared  Insolvent,  and  respondent  appoint- 
ed its  receiver.  He  duly  qualified  as  such, 
and  took  possession  of  all  the  property  of  the 
lumber  company,  including  the  machinery 
covered  by  the  conditional  bill  of  sale.  There- 
after the  appellant  filed  a  claim  in  the  re- 
ceivership case,  in  which  it  set  forth  the 
terms  of  the  sale  of  the  machinery  to  the 
lumber  company,  and  the  default  in  the  pay- 
ments as  provided  for  in  the  contract,  as- 
serted its  right  to  the  possession  of  the  ma- 
chinery under  the  terms  of  the  contract,  and 
asked'  that  it  be  permitted  to  remove  it,  or 
that  it  be  secured  in  the  payment  of  the 
amouut  then  due.  The  receiver  made  a  mo- 
tion to  strike  this  claim  upon  the  ground  (1) 
that  the  iron  works  bad  not  obtained  leave 
of  court  to  maintain  action  against  the  re- 
ceiver; (2)  that  the  court  had  full  Jurisdic- 
tion to  ascertain  and  determine  priorities  of 
creditors,  and  to  afford  ample  protection;  (3) 
that  no  intervention  had  been  sought;  and 
(4)  that  the  iron  works  Iiad  filed  its  proof  of 
claim  with  the  receiver  and  submitted  Itself 
to  the  Jurisdiction  of  the  court,  and  was  es- 
topped from  claiming  a  forfeiture  of  the  con- 
tract, or  retaking  the  property.  This  motion 
was  granted,  and  appellant's  claim  dismissed, 
and  it  brings  this  appeal. 

Bespondent  moves  to  dismiss  the  appeal 
upon  the  ground  that  the  order  granting  his 
motion  and  dismissing  appellant's  claim  is 
not  an  appealable  order.  In  support  of  this 
contention  respondent  argues  'that  the  court 
below  treated  his  motion  as  g.  demurrer,  and 
that  an  order  sustaining  a  demurrer  is  not 
appealable.  It  is  true  we  have  so  held,  and 
such  is  still  the  rule.  A  plaintiff  to  whose 
complaint  a  demurrer  has  been  sustained 
may  plead  over,  or  he  may  elect  to  stand  on 
his  plea,  and  appeal  from  the  subsequent  or- 
der of  dismissal,  should  such  an  order  be 
entered.  This  is,  in  effect,  the  situation  here. 
Appellant  could  not  amend  Its  claim.  It  had 
stated  the  whole  situation  upon  which  it  bas- 
ed its  claim  to  retake  the  machinery,  and 
when  the  court  held  as  a  matter  of  law  that 
it  had  no  right  to  retake  the  machinery,  but 
must  submit  its  claim  as  an  ordinary  creditor 
for  the  amount  claimed  to  be  due,  and  take 
its  chances  upon  a  distribution,  it  was  in  ef- 
fect a  final  order,  depriving  It  of -the  right 
to  recover  the  possession  of  the  machinery, 
and  in  effect  determining  the  proceedings,  so 
far  as  appellant  sought  to  enforce  Its  rights 
under  the  conditional  bill  of  sale.  It  could 
hardly  be  said  that  such  an  order  did  not 
affect  a  substantial  right  of  appellant  to 
have  its  Interest  in  the  machinery  determin- 
ed in  the  receivership  case  upon  its  plea  of 
title  and  ownership.  Rem.  &  Bal.  Code,  { 
1716,  provides  for  an  appeal  "(6)  from  any 
order  affecting  a  substantial  right  in  a  civil 
action  or  proceeding,  which  (1)  in  effect  de- 


termines the  action  or  proceeding  and  pre- 
vents a  final  Judgment  therein;  or  (2)  dis- 
continues the  action."  We  believe  the  order 
dismissing  appellant's  claim  was  such  an  or- 
der and  appealable.  The  motion  to  dismiss 
is  therefore  denied. 

Coming  now  to  the  merits,  it  is  well  settled 
in  this  state  that  under  a  contract  such  as 
between  the  appellant  and  the  lumber  compa- 
ny title  does  not  pass,  and  tliat  such  a  reser- 
vation of  title  is  enforceable  against  third 
parties.  Kidder  v.  Wittler-Corbin  Mactiinery- 
Co.,  38  Wash.  179,  80  Pac.  301.  Appellant 
therefore  had  two  courses  It  might  pursue. 
It  could  assert  its  title  to  the  machinery  as 
against  the  receiver  and  claim  the  posses- 
sion thereof,  or  It  could  surrender  and  waive 
its  right  so  to  do  and  come  In  under  a  gen- 
eral  creditors'  claim.  It  chose  the  former, 
and,  having  done  so,  it  was  the  duty  of  the 
receiver  to  report  the  demand  to  the  court 
and  ask  for  instructions.  It  would  have  been 
the  court's  duty  to  thereupon  Inquire  Into  the 
demand,  and,  if  it  found  it  well  taken,  to  or- 
der  the  receiver  to  comply  therewith  and  sur- 
render the  machinery,  or  pay  the  balance 
due  '  The  receiver  could  obtain  no  better  or 
different  title  or  claim  to  the  machinery  than 
the  Insolvent  lumber  company.  Its  rights 
were  his  rights;  no  more,  no  less.  The  ad- 
judication of  the  insolvency  of  the  lumber 
company  and  the  appointment  of  a  receiver 
in  no  wise  established  any  Hen  npon  this  ma- 
chinery. It  remained  with  the  receiver  as 
with  the  lumber  company,  subject  to  the  as- 
sertion of  appellant's  title  because  of  the  de- 
fault In  the  deferred  payments.  York  Man- 
ufacturing Co.  V.  Cassell,  201  U.  S.  344,  26 
Sup.  Ct  481,  50  L.  Ed.  782;  Risk  ▼.  Kansas 
Trust  &  Banking  Co.  (C.  C.)  58  Fed.  45; 
Ardmore  Kat  Bank  v.  Brigga  M.  &  L.  Co., 
20  Okl.  427,  94  Pac.  533,  23  L.  R.  A.  (N.  S.) 
1074,  129  Am.  St.  Rep.  747. 

The  appointment  of  a  receiver  could  not 
give  the  lumber  company  any  additional  con- 
tractual rights,  nor  deprive  it  of  any  old 
ones.  Mor  was  the  filing  of  this  claim  in 
the  receivership  case  any  waiver  of  any  right 
granted  appellant  under  the  contract  Its 
debtor  by  the  order  of  0x6  court  had  been 
deprived  of  its  possession  of  the  machinery, 
and  it  was  right  and  proper  to  pray  the 
court  which  had,  by  its  adjudication  of  in- 
solvency and  appointment  of  receiver,  assum- 
ed Jurisdiction  over  all  property  and  proper- 
ty rights  of  the  Insolvent  debtor  to  uphold 
the  contract  and  raforce  Its  rights.  In  do- 
ing this,  there  was  no  necessity  for  an  ac- 
tion against  the  receiver,  nor  any  leave  of 
court  All  tliat  was  required  was  to  call  the 
attention  of  the  court  to  the  facts,  and  that 
it  did  so  by  filing  its  demand  with  the  re- 
ceiver, as  creditors  are  wont  to  file  their 
claims,  did  not  deprive  it  of  any  of  its  rights 
under  its  contract,  nor  reduce  its  right  to  the 
machinery  to  that  of  a  general  creditor  with- 
out BiieciSc  Hen. 

The  order  appealed  from  is  reversed,  and. 
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the  cause  remanded  to  the  court  below  for 
such  proceedings  as  are  herein  indicated. 

DUNBAR,  C.  J.,  and  CROW  and  RDD- 
KIN,  JJ.,  concur. 

CHADWICK,  J.  (concurring).  A  petition 
filed  in  a  receivership  proceeding  is  not  an 
action  against  the  receiver  within  the  mean- 
ing of  the  rule  requiring  leave  to  sue,  and  In 
reviewing  the  order  striking  the  petition 
from  the  flies  we  are  not  required  or  permit- 
ted to  look  beyond  the  face  of  the  petition 
Itself.  On  its  face  It  discloses  a  clear  right 
in  the  appellant  to  either  a  return  of  Its 
property  oj  the  payment  of  the  balance  due 
on  the  purchase  price.  If  there  Is  a  defense 
to  the  petition  not  appearing  on  its  face.  It 
must  be  presented  by  answer  and  not  by  mo- 
tion.   I  concur  in  the  Judgment  of  reversal. 


(S2  Wash.  28) 

HEMMINGSON  v.  CARBON  HIIX 
COAL  CO. 
(Supreme  0)urt  of  Washington.    Feb.  1,  1911.) 

1.  Master  and  Servant  (|  118*)— Injuries 
—Sake  Place  of  Work— Application  or 
Statute— Coal  Mining  Operation. 

Rem.  &  Bal.  Code,  tit.  59,  c.  3  (the  subject 
of  which  is  "coal  mines")  §  7394,  requires  a  coal 
mine  owner  to  keep  sufficient  timber  at  any 
mine  where  it  is  required  for  props,  so  that 
the  workmen  may  properly  secure  the  workings 
from  caving  in,  and  to  send  into  the  mine  all 
props  when  required,  and  deliver  them  at  the 
entrance  of  the  working  place.  The  act  also 
provides  for  inspection,  underground  maps,  ven- 
tilation, measurement  of  air,  openings  and  exits, 
signals,  hoisting  pumps,  safety  lamps,  tools, 
etc..  as  well  as  the  timbering  of  the  mine. 
When  injured  by  the  falling  of  a  rock,  plaintiff 
was  assisting  to  drive  a  reck  tunnel,  to  ex- 
plore the  territory  and  discover  a  deposit  or 
ledge,  no  coal  having  been  discovered  or  worked 
up  to  that  time.  Held,  that  section  7394  was 
not  applicable,  the  tunnel  in  which  plaintiff 
was  working  not  being  a  coal  mine. 

[EM.  Note.— For  other  cases,  See  Master  and 
Servant,  Cent.  Dig.  {  209;    Dec  Dig.  i  118.*] 

2.  Statutes  (§  188*)— Construction— Popu- 

UiB  MEANINQ  op  LtANOUAOE. 

Statutes  must  be  construed  according  to  the 
natural,  obvious,  and  popular  meaning  of  their 
language. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  U  260,  267;  Dec.  Dig.  {  18a*] 

3.  Master  and  Servant  (|  118*)— Safe  Place 
OF  WoBK— Duty  of  Master. 

Rem.  &  Bal.  Code,  tit.  59,  c.  3.  relating 
to  coal  mines,  does  not  relieve  the  mineowner 
of  his  common-law  duty  to  use  that  care  which 
the  circumstances  and  character  of  the  work 

fiermit  for  the  protection  of  workmen  in  extend- 
ng  tunnels. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  5  209;  Dec.  Dig.  §  118.*) 

4.  Appeal  and  Error  (J  10C4*)— Harmless 
Error- Instructions. 

Where  the  evidence,  .though  sufficient  to 
take  the  question  of  the  coal  mining  company's 
common-law  liability  to  the  jury  in  an  action 
by  a  workman  for  injuries  from  a  falling  rock 
while  driving  an  exploration  tunnel,  was  con- 
flicting, it  cannot  lie  said  that  error  in  also  sub- 


mitting the  case  nnder  the  coal  mine  act  (Rem. 
&  Bal.  Code,  §§  7344-7433).  as  to  defendant's 
negligence  for  not  furnishing  sufficient  mine 
props,  as  required  by  that  act.  because  tlie  stat- 
ute was  inapplicable  to  such  operations,  was 
harmless  to  defendant ;  the  verdict  for  plaintiff 
being  general. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !§  4221-4224;  Dec.  Dig.  § 
10C4.*] 

5.  Master  and  Servant  (J  270*)— Injuries- 
Actions— Admission  OF  Evidence— Custom 
OF  Emplot£s. 

In  an  action  for  injuries  to  an  employ^ 
while  engaged  in  driving  a  coal  mine  discovery 
tunnel,  by  a  fall  of  a  rock  upon  him.  ia  absence 
of  rules  promulgated  by  the  company,  or  pre- 
scribed by  statute,  evidence  was  competent  that 
it  was  the  custom  of  the  workmen  to  test  the 
roof  while  driving  such  a  tunnel,  and  that  a 
test  could  not  he  long  relied  on :  such  fact  be- 
ing a  defense  if  the  roof  was  such  as  to  require 
constant  inspection. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec  Dig.  f  270.*] 

Dunbar,  C.  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  M.  L.  ClifTord,  Judge. 

Action  by  Matt  Hemmingson  against  the 
Carbon  Hill  Coal  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded  for  new  trial. 

James  M.  Asbton  and  Huffer,  Hnyden  & 
Hamilton,  for  appellant  Bates,  Peer  &  Pet- 
erson, for  respondent 

CHADWICK,  J.  In  January,  1910,  the  ap- 
pellant was  engaged  In  running  a  rock  tunnel 
at  its  Carbon  Hill  coal  mine.  The  tunnel 
was  at  that  time  about  1,600  feet  long,  and 
was  In  all  respects  the  ordinary  exploring  or 
discovery  tunnel,  driven  by  miners  with  a 
hope  or  expectation  of  catching  or  cutting 
a  deposit  or  ledge  at  depth.  It  ran  through 
a  formation  of  sandstone,  and  was  timbered 
as  the  formation  demanded.  If  the  forma- 
tion was  faulty  or  soft  or  was  passing 
through  slips,  it  was  timbered.  If  the  for- 
mation was  hard  so  as  to  sustain  itself,  no 
timbering  was  put  in.  The  greater  part  of 
the  tunnel  bad  been  timbered,  a  work  in 
which  the  shift,  of  which  respondent  was 
one,  was  engaged  at  the  time  he  was  injured. 
The  Umbering  consisted  of  setting  in  up- 
rights, sixteen  to  eighteen  inches  In  diameter, 
across  the  top  of  which  a  timber  called  a  col- 
lar was  placed.  The  uprights  and  collar  were 
called  a  set  These  sets  were  placed  about 
five  feet  apart,  and  lagging  was  run  from 
frame  to  frame  on  the  rock  side  and  top.  It 
had  been  the  general  custom  to  set  these 
frames  and  put  In  the  lagging  after  each 
shot  which  would,  with  the  drills  and  meth- 
ods used  at  the  mine,  tear  down  about  G 
feet  of  rock.  A  progress  of  about  6  feet  In  24 
hours  was  usually  made,  and  8°  or  9  frames 
would  be  put  up  in  7  days.  If  the  formation 
was  such  as  to  require  timbering.  It  was 
customary  .where  the  rock  was  soft  and  in- 


•For  other  casea  see  laue  topic  and  section  NUMBER  iu  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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dined  to  fall,  to  put  splits  or  forepoles  over 
the  last  collar,  and  wedge  them  up  so  as  to 
support  the  roof  while  the  permanent  tim- 
bering was  being  put  In.  At  the  time  of  the 
accident  complained  of,  the  tunnel  had  been 
carried  a  distance  of  about  11  feet  beyond 
the  last  frame,  the  roof  being,  In  the  Judg- 
ment of  the  tunnel  boss,  sufficient  to  sustain 
Itself.  A  crew  consisted  of  the  machine 
man  and  helper  and  two  muckers.  When  the 
crew  of  which  the  respondent  was  the  help- 
er went  to  work  at  7  o'clock  on  January  8tb, 
the  tunnel  boss  made  some  inspection  of  the 
roof,  the  character  and  extent  of  which  is 
a  disputed  fact,  and  be  then  ordered  the  men 
to  clear  out  the  muck  or  rubbish,  and  set  thu 
frames  In  the  space  between  the  last  set  and 
the  face  of  the  tunnel.  Respondent  was  en- 
gaged in  making  a  hitch  or  depression  in 
which  to  set  one  of  the  uprights,  when  a 
rock  fell  from  the  roof  and  cut  his  leg.  He 
was  taken  to  the  local  hospital  where  his 
wound  was  temporarily  dressed,  and  there- 
after to  a  hospital  at  Tacoma  where  he  was 
confined  for  about  five  weeks  while  his 
wound  was  healing.  The  negligence  alleged 
Is  that  appellant  put  respondent  to  work  in 
an  unsafe  place,  failed  to  perform  its  duty  of 
Inspection,  and  failed  to  supply  suHlclent  or 
proper  timbers  for  temporary  support  of  the 
roof,  so  as  to  make  the  place  safe  while  per- 
manent timbers  were  being  put  in.  The  de- 
fense Is  assumption  of  risk,  contributory  neg- 
ligence, and  failure  on  the  [inrt  of  respondent 
to  follow  a  custom  prevailing  among  miners 
engaged  in  making  an  unsafe  place  safe,  to 
Inspect  by  sounding  and  testing  the. rock  for 
themselves  and  following  their  own  Judg- 
ment 

We  think  the  facts  are  such  as  to  warrant 
a  submission  of  the  case  to  the  Jury  upon  the 
general  issues  of  assumption  of  risk  and  con- 
tributory negligence,  and  that  the  motion  for 
nonsuit  and  directed  verdict  were  properly 
overruled.  Starck  v.  Washington  Union  Coal 
Co.,  112  Pac.  235.  But  we  are  neverthe- 
less constrained  to  bold  that  the  case  was 
submitted  to  the  Jury  upon  a  wrong  the- 
ory of  the  law,  and  that  a  new  trial  must 
be  granted.  The  court  assumed  that  sec- 
tion 7391  of  chapter  3  of  title  59,  Rem.  & 
BaL  Code,  In  which  it  is  provided  that  the 
owner  of  a  coal  mine  "shall  keep  a  suf- 
ficient supply  of  timber  at  any  such  mine 
where  the  same  Is  required  for  use  as  props, 
■o  that  the  workmen  may  at  all  times  be  able 
to  properly  secure  the  said  workings  from 
caving  in,  and  It  shall  be  the  duty  of  the 
owner,  agent,  or  operator  to  send  down  Into 
the  mine  all  such  props  when  required,  the 
same  to  be  delivered  at  the  entrance  of  the 
working  place,"  was  applicable  to  this  case. 
That  section  of  the  statute  must  be  construed 
In  the  light  of  the  whole  act  The  design  of 
the  act  Is  clearly  apparent;  that  Is,  to  pro- 
tect men  who  are  engaged  In  the  -business  of 
mining  coal,  the  extraction  of  which,  by  rea- 
son of  Its  formation  and  the  angles  at  which 


It  nsnally-  lleii  in  the  gronnd  is  extrahasard- 
ous.  "Coal  Mines"  is  the  subject  of  the  act 
and  the  protection  of  workmen  In  coal  mines 
is  its  object  It  provides  fOr  Inspection,  un- 
derground maps,  ventilation,  measurement  of 
air,  openings,  exits,  signals,  hoisting  pumps, 
safety  lamps,  propw  tools,  and  care  of  the 
men  engaged,  as  well  as  timbering.  It  Is  a 
complete'  act  and  In  our  Judgment  cannot 
be  held  to  apply  to  a  discovery  or  exploring 
tunnel  in  which  no  coal  Is  being  diined,  as 
was  the  case  here.  The  work  here  engaged 
upon  was  in  no  sense  different  from  the  work 
of  those  engaged  in  exploring  for  gold  or 
silver  or  copper.  The  work  of  coal  mining 
was  not  being  done,  and  might  ne^er  be  done 
in  or  through  that  tunnel.  The  ttmnel  was 
not  a  coal  mine,  but  it  might  become  a  part 
of  one,  dei>endlng  upon  future  developments. 
Statutes  must  be  construed  according  to  the 
natural,  obvious,  and  popular  meaning  of  the 
language  employed.  Potter,  Dwarris  on  Stat- 
utes, pp.  143,  144.  And  when  so  construed,  it 
would  extend  the  coal  mine  statute  beyond 
the  limit  of  legislative  intention  to  hold  that 
a  rodi  tunnel  was  a  coal  mine  and  subject  to 
Its  operation.  In  speaking  to  a  like  question, 
the  Appellate  Court  of  Illinois  said.  In 
Springside  Coal  Mining  Company  v.  Grogan, 
63  III.  App.  60:  ''It  is  argued  that  the  ob- 
ject and  purpose  of  the  statute  was  to  guard 
against  accidents  and  injuries  of  the  exact 
kind  and  character  as  that  which  resulted 
In  the  death  of  the  hasband  of  the  appellee, 
and  that  her  case  is  clearly  within  the  rea- 
son and  spirit  of  the  enactment  This  Is  as 
fully  true  of  all  iHts  or  holes  made  In  the 
earth,  and,  if  allowed  to  control,  wonld  ex- 
tend the  operation  of  the  statute  to  pits  or 
holes  by  which  it  was  designed  to  reach  and 
open  lead  or  other  mines  of  every  kind.  Pits 
or  holes  Intended  to  t>e  used  as  salt  wells  or 
to  procure  water  for  stock  or  other  purposes, 
where  employes  would  l>e  exposed  to  like 
danger,  as  that  which  caused  death  In  the 
case  at  bar,  would  be  equally  within  the 
spirit  and  reason  of  the  statute.  The  Gen- 
eral Assembly,  however,  restricted  the  stat- 
ute to  coal  mines.  Courts  may  expound  stat- 
utes, but  have  no  power  to  enact  them,  nor  to 
extend  such  as  are  enacted,  to  cases  which 
it  might  seem  in  good  reason  ought  to  l>e, 
but  are  not  included  within  them.  'All  au- 
thorities agree.  It  Is  said  in  Sutherland  on 
Statutory  Construction,  {  235,  that  courts 
cannot  correct  the  excesses,  or  supply  omis- 
sions In  legislation.'  "  In  considering  the  ap- 
plicat)l]ity  of  certain  instructions  such  as 
were  given  by  the  court  in  this  case,  and  to 
which  exceptions  were  taken,  the  court  said. 
In  the  same  case:  "Each  of  the  instructions 
assumes  that  the  pit  or  hcrie  in  which  tlie  de- 
ceased was  working  was  a  coal  mine,  and 
each  declares  that  the  statute  required  the 
mouth  of  the  pit  to  be  fenced.  Whether  it 
was  a  coal  mine  was  a  question  of  fact  The 
declaration  alleged,  and  the  proof  indisputa- 
bly showed,  that  the  deceased,  when  killed. 
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was  engaged  In  digging  tbe  earth  In  the 
bottom  of  a  pit  or  bole,  which  was  Intended, 
when  completed,  to  be  used  as  the  shaft  of  a 
coal  mine,  which  the  appellant  company  de- 
signed to  open  and  operate.  No  mine  was  be- 
ing operated  or  worked;  no  coal  had  been 
mined;  none  had  been  found  to  mine;  nor 
was  It  ever  shown  that  there  were  any  In- 
dications of  the  existence  of  coal  that  the 
■pit  or  hole  would  ever  reach." 

The  ordinary  deflnltion  of  a  mine  is  famil- 
iar, but  a  coal  fdlne  has  not  been  so  frequent- 
ly' deflned.  In  Westmoreland  Coal  Com- 
pany's Appeal,  85  Pa.  344,  tbe  court  said:  "It 
may  be  conceded  that  tbe  term  "mine,'  when 
applied  to  coal,  Is  generally  equivalent  to  a 
worked  mine,  for  by  working  the  vein  it  be- 
comes a  mine."  Just  when  a  tunnel  or  shaft 
may  develop  into  a  mine  may  be  determined 
with  reasonable  certainty.  In  Coal  Bun  Coal 
Company  v.  Jones,  19  111.  App.  365,  It  was 
contended  that  a  certain  shaft  was  not  a 
"coal  mine,"  and  that  the  statute  did  not  ap- 
ply. The  facts  and  conclusion  of  the  court 
are  as  follows:  »»  •  •  The  Coal  Bun 
Company  bad  Just  completed  an  extension  of 
Its  shaft  below  a  vein  of  coal  that  it  bad 
been  working  and  mining,  and  had  reached 
and  dug  through  a  lower  vein  and  bad  dug 
several  feet  below  it  for  the  purpose  of  col- 
lecting the  drainage  of  the  mine,"  and  in  the 
opinion  of  the  court  says,  "workmen  were  ac- 
tually engaged  in  mining  coal  from  the  first 
vein.  «  •  •  The  deceased  himself  was 
about  to  pick  np  and  place  In  the  cage  a  lump 
of  coal  sufiicient  to  Justify  a  finding  that  the 
place  was  a  coal  mine,  within  the  meaning 
of  the  statute,  and  we  think  nothing  beyond 
that  Is  or  was  intended  to  be  held." 

Our  conclusion  that  tbe  statute  does  not 
apply  in  this  case  receives  assurance  from 
tbe  fact  that  the  section  of  the  statute  relied 
upon  says  that  "it  shall  be  the  duty  of  tbe 
owner,  agent,  or  operator  to  tend  doton  in- 
to the  mine  all  such  props  when  required,  the 
same  to  be  delivered  at  the  entrance  of  the 
working  place,"  indicating  as  clearly  as  lan- 
guage could  Indicate  anything  that  the  Leg- 
islature bad  in  mind  those  conditions  pe- 
culiarly incident  to  the  mining  of  coal  which 
usually  lies  in  blanket  formation;  that  It  is 
brittle  and  without  strength  tq  sustain  Itself ; 
that  it  forms  in  layers  through  which  strata 
of  rock  slate  or  shale  run,  and  which  tend 
to  make  it  more  dangerous,  and  out  of  which 
gangways  and  chambers  are  cut;  the  mining 
of  which  has  so  frequently  been  described  in 
previous  cases  decided  by  this  court,  partic- 
ularly in  Cox  v.  Wilkeson  Coal  &  Coke  Co.. 
112  Pac.  231,  and  McKenzle  v.  North  Coast 
Colliery  Co.,  55  Wash.  495,  104  Pac.  801,  28 
L.  B.  A.  (N.  S.)  1244. 

While  the  master  is  bound  to  use  that  de- 
gree of  care  which  the  attending  circum- 
stances and  the  character  of  the  work  will 
allow  for  the  protection  of  workmen  engaged 
in  extending  all  tunnels  (for  the  coal-mine 
statute  does  not  relieve  him  of  bis  common- 


law  duty),  we  find  no  warrant  In  the  law  an- 
tborizing  us  to  extend  or  apply  tbe  coal-mine 
act  to  a  prospecting  tunnel,  when  tbe  Legis- 
lature itself  has  purposely  refrained  from  do- 
ing so.  There  may  have  been  reasons  why 
the  presumption  of  negligence  or  tbe  denial 
of  the  defense  of  assumption  of  risk  was. 
not  put  upon  the  less  hazardous  business  of 
the  ordinary  miner  or  prospector  engaged  in 
driving  a  tunnel  through  solid  rock,  or  the 
sewer  contractor,  or  the  director  of  under- 
ground work ;  for  tbe  one  who  Is  seeking  to 
develop  an  Industry  is  not  to  be  discouraged, 
while  the  one  who  has  established  a  business 
should  be  prepared  to  meet  the  burdens  in- 
cident to  its  promotion.  There  being  enough 
evidence  to  carry  the  case  to  the  Jury  upon 
tbe  common-law  liability  of  the  appellant, 
but  that  evidence  being  conflicting,-  we  cannot 
sey  that  the  Jury  found  with  respondent  up- 
on the  main  issues  and  against  him  upon  tbe 
statute,  or  with  him  upon  the  statute  and 
against  him  on  tbe  common  counts.  The  sub- 
mission of  tbe  case  upon  tbe  coal-mine  act 
was  therefore  error  calling  for  a  new  trial. 

Much  Is  made  in  the  brief  of  appellant  that 
It  was  denied  the  right  to  show  that  it  was 
the  custom  of  men  engaged  in  tunnel  work  to 
test  and  examine  the  roof  for  themselves, 
and  that  under  a  condition  subject  to  con- 
stant change,  reliance  could  not  be  had  on 
a  test  made  by  the  tunnel  boss  at  some  con- 
siderable time  before  the  accident  occurred. 
It  la  true  that  the  trial  Judge  excluded  cer- 
tain testimony  and  offers  to  prove  sueh  cus- 
toms, but  a  careful  reading  of  the  whole  rec- 
ord shows  that,  nevertheless,  the  offered  and 
excluded  testimony  was  thereafter  received 
In  such  form  as  would  warrant  the  Jury  in 
considering  it.  In  the  event  of  another 
trial,  it  may  not  be  out  of  place  to  say  that, 
in  tbe  absence  of  spedflc  rules  promulgated 
by  the  company  or  prescribed  by  statute,  evi- 
dence of  such  customs  is  competent,  and 
would  be  applicable  in  this  case  provided  the 
Jury  should  find  the  character  of  tbe  roof  to 
be  such  as  to  require  constant  Inspection  or 
testing. 

Practically  all  of  the  questions  raised  in 
this  case  are  brought  here  on  exceptions  to 
instructions  given,  and  to  the  refusal  of  the 
court  to  give  requested  instructions.  The  In- 
structions, taken  as  a  whole,  barring  those 
based  upon  the  coal-mine  act,  state  the  law 
of  the  case.  There  is  some  confusion,  but  no 
greater  confusion  than  is  to  be  expected 
where  both  sides  have  apparently  submitted 
a  complete  set  of  Instructions  from  which  the 
trial  Judge  has  made  up  a  set  to  be  given  to 
the  Jury,  without  rewriting  them  so  as  to 
harmonize  seeming  contradictions. 

Reversed  and  remanded  for  a  new  trial. 

BUDKIN,  CBOW,  and  MOBBIS,  JJ.,  con- 
cur. 

DUNBAB,  C.  J.  I  dissent  I  think  the 
narrow  construction  placed  upon  tbe  stat- 
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nte  by  the  majotlty  flxea  a  limit  upon  Its 
application  which  was  not  contemplated  by 
the  Legislature,  and  that  the  fear  expressed 
that  the  provisions  of  the  statute  might  be 
made  to  apply  to  gold,  silver,  or  copper  min- 
ing is  more  fanciful  than  real.  If  It  de- 
velops in  the  trial  of  a  cause  that  the  ex- 
ploration was  made  in  a  gold,  silver,  or  cop- 
per mine,  of  course  the  statute  would  not 
apply,  and  the  court  would  so  instruct.  But 
in  this  case  there  was  not  a  suggestion  that 
the  tunnel  was  not  being  run  in  the  interest 
of  the  coal  mine.  The  plaintiff  in  the  case 
Is  the  Carbon  Hill  Coal  Company.  The  opin- 
ion starts  out  with  the  statement  that  "in 
January,  1910,  the  appellant  was  engaged 
in  running  a  rock  tunnel  nt  the  Carbon  Hill 
coal  mine"  (and  It  was  at  that  date  that  tbiei 
accident  occurred).  The  testimony  shows, 
and  the  opinion  states  that  the  tunnel  was 
being  driven  by  miners,  with  the  hope  or  ex- 
pectation of  cutting  a  ledge  or  de|)08lt  at 
depth,  and  there  is  no  claim  or  suggestion  in 
the  testimony  that  the  excavation  was  in 
the  interest  of  anything  else  than  a  coal  mine, 
or  that  the  tunnel  was  being  driven  for  any 
other  purpose  than  collecting  or  locating  a 
ledge  of  coal.  The  following  excerpt  from 
the  testimony  of  the  foreman  of  the  mine  is 
suggestive:  "Q.  What  is  the  dlfTerence  be- 
tween running  a  rock  tunnel  and  running 
ahead  into  your  coal  and  mining  out  the  coal? 
A.  Our  gangways  are  driven  on  the  same 
principle  when  we  mine  in  coal,  and  shoot 
the  rock  out  in  the  bottom,  if  the  coal  Is  on 
a  pitch  and  shoot  the  coal  out  first,  and  have 
a  hole  up  here  for  the  rock,  and  shoot  It  ont. 
Q.  That  is  not  tlie  only  rock  tunnel  you  hare 
up  there  in  the  Carbon  Hill  coal  mine,  Is  ItV 
A.  We  have  driven  thousands  of  feet  of  it. 
Q.  A  rock  tunnel  is  one  of  the  incidents  of 
every  coal  mine,  either  to  find  the  vein  or 
whether  It  is  run  throngh  to  crosscut  dif- 
ferent veins?  A.  They  drive  them  for  that 
purpose." 

When  it  conclusively  and  confessedly  ap- 
pears that  the  rock  tunnel  was  being  op- 
erated in  a  coal  mine  for  the  purpose  of  dis- 
covering ledges  of  coal,  I  can  see  no  reason 
why  the  statute  which  guards  the  safety  of 
miners  In  a  coal  mine  should  not  apply.  The 
construction  placed  upon  the  statute  by  the 
majority  opinion  ignores  the  spirit  and  rea- 
son of  the  law,  and  it  is  the  letter  that 
kllleth. 

(62  Wash.  60) 

JOriXSON  et  al.  v.  RYAN  et  aL 
(Supreme  Court  of  Washington.    Feb.  2,  1911.) 
L  PlEADIHO    (8    433*)— CONSTBCCTION    Afteb 

Vebdict. 

After  verdict  a  complaint  is  to  be  cod- 
Btruod  nith  regard  to  the  proof  rather  than 
Its  strict  allegations. 

[Ed.  Note.— For  other  cases,  see  Pleai]ing, 
Cent.  Dig.  §S  1451-1477;    Dec.  Dig.  %  433.*] 


2.  PtKADINO  (I  433*)— StJFFICIEWOT. 

A  complaint  to  set  aside  an  exchange  of 
lands  for  hotel  property  is  sufficient  after  trial 
to  sustain  a  verdict  for  plaintiffs,  where  it  al- 
leges that,  after  the  contract  was  made,  defend- 
ants fraudulently  removed  from  the  hotel  fur- 
niture worth  $600  or  SSOO,  that  they  misrepre- 
sented the  amount  of  the  hotel's  earnings  and 
the  time  to  which  rent  had  been  paid,  that 
plaintiffs  relied  upon  such  misrepresentations 
and  were  thereby  induced  to  enter  the  contract, 
and  that  defendants  refused  to  receive  a  return 
of  their  property. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  1451-1477;    Dec.  Dig.  S  433.*! 

3.  Exchange  of  Pbopbbtt  rt  3»)— Validitt 
— Fraud— Right  to  Relt  upon  Repbesbw- 

TATIONS— EXAMINATION   OF   PBEUISES. 

That  persons  contracting  to  exrhnnpe  land 
for  hotel  property  examined  the  hotel  did  not 
put  them  on  notice  concerning  its  earnings  am 
affecting  their  right  to  rescind  the  contract  fox 
fraudulent  misrepresentations. 

[FA.  Note.— For  other  cases,  see  Ehtchange  at 
Property,  Dec  Dig.  f  3.*] 

4.  Exchange  of  Pbopebtt  (J  S*)— Validitt— 
Right  to  Relt  upon  Representatjons. 

Persons  exchanging  land  for  hutel  prupei^ 
ty  can  rely  upon  the  other  party's  representa- 
tions as  to  the  hotel's  earnings. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Dec.  Dig.  {  3.»] 

5.  Exchange  of  Pbopebtt  (J  8*)— Pbaud— 

Evidence— Sofficienot. 

In  an  action  to  rescind  a  conveyance  of 
land  in  exchange  for  hotel  property,  evidence 
held  to  sustain  a  finding  that  defendants  re- 
moved hotel  furniture  included  in  the  exchange. 

[Ed.  Note.— For  other  cases,  see  £zchange  of 
Property,  Dec  Dig.  S  8.*] 
9.  Exchange  of  Pbopebtt  (S  8*)- Breach  of 

Contbact— Remedies. 

Where  a  contract  to  exchange  property  has 
been  fully  performed  by  one  party,  upon  the 
other  party's  failure  or  refusal  to  perform,  the 
former  can  affirm  the  contract  and  sue  for  the 
value  of  the  thing  not  delivered,  or  he  can  sue 
tor  breach  of  contract  or  for  specific  perform- 
ance, or  he  may  rescind  and  recover  bis  proper- 
ty or  the  value. thereof,  or  may  sue  to  rescind 
the  contract. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Dec  Dig.  {  8.*] 
7.  Exchange  of  Pbopebtt  (|  5*)— Failubk 

OF  Consideration. 

B'ailnre  to  deliver  part  of  the  furniture 
agreed  to  be  e.xchanged  ioi  land  nas  a  partial 
failure  of  consideration,  warranting  rescission. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Dec  Dig,  §  5.*] 

Department  1.  Appeal  from  Superior  Court, 
Pierce  County;    W.  O.  Chapman,  Judge. 

Action  by  Lucy  A.  Johnson  and  another 
against  Elizabeth  Mae  Ryan  and  another. 
Decree  for  plaintiffs,  and  defendants  appeaL 
Affirmed. 

Grant  A.  Dentler,  for  appellants.  Frank 
S.  Carroll  and  L.  C.  Whitney,  for  respond- 
ents. 

MOUNT,  3.  This  action  was  brought  by 
the  respondents  to  rescind  a  contract  of  sale 
and  to  set  aside  deeds  conveying  certain  real 
estate  to  the  appellants,  on  the  alleged 
ground  of  fraud  and  deceit  practiced  upon 
the  respondents  by  the  api)enauts,  and  also 
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on  the  groond  of  partial  faUare  of  consid- 
eration. The  cause  was  tried  to  the  coart 
without  a  Jury.  Findings  of  fact  were  made 
In  favor  of  the  plaintiffs,  and  a  decree  was 
«ntered  rescinding  the  contract  and  setting 
aside  the  deeds.  I'be  defendants  have  ap- 
pealed. 

It  appears  that  the  appellants  were  in  pos- 
session of  a  building  at  No.  031-933,  South  C 
street  In  Tacoma,  under  a  lease  for  two  years. 
This  building  was  known  as  the  "American 
,  Hotel,"  and  was  conducted  by  appellants  as 
a  lodging  and  apartment  bouse.  In  December, 
1909,  the  parties  to  this  action  entered  into 
n^otiatlons  for  an  exchange  of  certain  real 
-estate  belonging  to  the  restjondents  for  the 
hotel  property,  which  included  the  lease  of 
the  building,  the  furniture,  and  certain  leas- 
es to  lodgers  therein.  These  negotiations 
resulted  in  an  exchange,  which  was  con- 
cluded on  December  23,  1909,  when  the  re- 
spondents deeded  their  real  estate  to  the  ap- 
pellants, and  appellants  surrendered  posses- 
sion of  the  hotel  to  respondents.  The  lat- 
ter on  January  6,  1910,  brought  this  action 
to  rescind  the  contract,  upon  allegations  as 
follows:  "The  said  defendants  fraudulently 
and  unlawfully,  knowingly  and  maliciously 
represented  to  these  plaiutifTs  that  said  hotel 
was  free  from  debt  except  $1,665,  and  that 
said  furniture  was  of  the  value  of  $5,000; 
•  •  •  that  rent  was  paid  to  the  first  of 
January,  1910;  that  there  was  due  from 
roomers  occupying  said  rooms  sums' aggre- 
gating $420,  »  *  •  which  these  plaintiffs 
were  to  receive;  that  after  the  agreement  be- 
tween said  parties  was  made  •  •  •  the 
said  defendants  fraudulently  and  unlawful- 
ly took  from  the  said  rooms  in  said  hotel 
furniture  to  the  amount  of  six  or  eight  hun- 
dred dollars;  that  said  defendants  fraud- 
ulently misrepresented  to  these  plaintiffs  the 
condition  of  affairs  in  said  hotel  regarding 
the  payment  of  rent  for  the  month  of  De- 
cember, 1910,  and  that  said  defendants 
fraudulently  and  unlawfully  misrepresented 
to  these  plaintiffs  the  amount  of  the  income 
«f  said  hotel,  stating  that  the  income  would 
amount  to  $535  to  $560 every  month;  •  •  • 
that  there  Is  owing  In -back  rent  on  said 
premises  the  sum  of  $275 ;  that  these  plain- 
tiffs wbre  notified  by  the  landlord  to  vacate 
said  premises  by  reason  of  the  fact  that  the 
defendants  had  failed  to  pay  their  back  rent 
as  required  by  said  lease;  that  prior  to  the 
4^>mmencement  of  this  suit,  these  plaintiffs 
tendered  to  the  defendants  the  return  of 
said  American  Hotel,  including  furniture, 
fixtures,  and  lease,  but  the  same  was  refus- 
ed by  the  defendants;  »  •  •  that  the 
plaintiffs  relied  and  acted  upon  the  false 
and  fraudulent  representations  of  said  de- 
fendants, and  were  thereby  Induced  to  enter 
Into  the  above  agreement"  These  allega- 
tions of  the  complaint  were  denied  by  the 
answer  of  the  defendants.  The  cause  came 
on  for  trial,  and  thp  defendants  objected  to 
the  introduction  of  any  evidence,  upon  the 


ground  that  the  complaint  failed  to  state  a 
cause  of  action.  This  objection  was  denied, 
and,  at  the  close  of  the  evidence,  the  Judge 
said:  "After  carefully  considering  all  the 
testimony  in  the  case,  I  believe  that  there 
was  more  than  an  overreaching  of  the  plain- 
tiffs ;  that  methods  of  misrepresentation  and 
deceit  were  employed  in  connection  with 
the  change  of  property  of  such  a  character 
that  the  court  as  a  matter  of  right  and  Jus- 
tice should  set  the  transfer  aside;  and  this 
is  farther  evidenced  by  the  circumstances  of 
the  removal  by  the  defendants  of  a  large 
amount  of  furniture  from  the  hotel." 

The  appellants  now  argue  that  the  com- 
plaint Is  Insufficient,  because  It  does  not  al- 
lege that  the  false  representations  related  to 
existing  material  facts,  or  that  the  appel- 
lants knew  of  such  falsity,  or  that  the  re- 
spondents were  Ignorant  of  the  falsity  and 
believed  the  representationB  to  be  true.  Or 
that  the  respondents  were  damaged,  or  that 
there  was  any  concealment  from  the  respond- 
ents, or  that  they  made  no  examination,  or 
that  there  was  any  confidential  relation  ex- 
isting between  the  parties.  In  Carey  ▼. 
Hays,  41  Wash.  580,  84  Pac.  581,  we  said: 
"A  more  liberal  construction  will  always  be 
given  to  a  pleading  that  is  assailed  after  is- 
sue Joined  and  trial  had  than  will  be  when 
the  sufficiency  of  the  pleading  Is  raised  upon 
a  demurrer."  And  in  Walsh  v.  Meyer,  40 
Wash.  650,  82  Pac.  938,  we  said:  "It  may 
be  conceded  that  the  complaint  In  this  case 
Is  exceedingly  meager,  and  we  will  not  now 
decide  upon  its  sufficiency  If  It  had  been 
challenged  by  demurrer.  But  this  court  will 
not  scan  a  complaint  too  critically  where 
there  has  been  no  demurrer  Interposed,  but 
the  case  has  been  allowed  to  go  to  trial  to 
the  extent  of  settling  the  pleadings  and  cre- 
ating the  expense  of  a  convocation  of  the 
witnesses,  as  we  do  not  regard  such  a  prac- 
tice as  commendable." 

Under  such  conditions  the  cause  of  action 
is  determined  by  the  proof  rather  than  by  a 
strict  construction  of  the  allegations  of  the 
complaint 

Appellants  next  argue  that  the  facts  prov- 
en are  hot  sufficient  to  warrant  the  Judg- 
ment. There  was  much  conflict  in  the  tes- 
timony as  to  representations  which  were 
made  by  the  appellants  to  respondents.  It 
appears  from  the  testimony  of  the  respond- 
ents that  the  appellants  represented  that  the 
receipts  amounted  to  from  $535  to  $560  per 
month,  and  that  the  business  was  constant 
It  also  appears  that  the  respondents  took 
possession  on  January  23,  1909,  and  there- 
upon the  receipts  did  not  meet  the  repre- 
sentations, and  within  a  few  days  thereafter 
it  became  apparent  that  the  receipts  and 
constancy  of  the  business  would  not  nearly 
reach  the  amount  represented.  The  fact 
that  the  respondents  examined  the  hotel  was 
not  sufficient  to  put  them  upon  notice  of  the 
constancy  of  the  business  or  the  ordinary 
receipts  thereof.    Such  facts.  In  the  nature 
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«f  tblngs,  must  be  known  only  to  the  appel- 
lants, and  we  think  the  respondents  would  be 
JiiBtifled  in  relying  npon  the  representations 
of  appellants  in  that  respect  The  respond- 
ents also  testified  that  the  agreement  was 
that  all  of  the  furniture  and  fixtures  in  the 
hotel  on  December  21,  1009,  was  to  be  de- 
livered to  them,  with  the  exception  of  a  pi- 
ano, a  music  cabinet,  and  the  personal  wear- 
ing apparel  of  the  appellants;  that  on  the 
date  possession  was  deiirered,  the  appellants 
removed  from  the  building  some  two  or  three 
dray  loads  of  furniture,  without  the  knowl- 
edge of  the  respondents.  The  removal  of 
this  furniture  apparently  constituted  the 
principal  reason  for  a  rescission  of  the  con- 
tract. It  Is  true  that  the  evidence  1»  con- 
flicting upon  the  question  whether  the  apt)el- 
lants  removed  furniture  which  was  includ- 
ed in  the  sale,  but  the  trial  court  found  that 
they  did.  so,  and  the  weight  of  the  testimony 
seems  to  be  to  that  effect  The  rule  in  such 
cases  is:  "Where  one  of  the  parties  to  a 
contract  of  exchange  of  property  has  on  bis 
Iiart  fully  performed  tlie  contract  by  con- 
veying or  delivering  the  thing  which  he 
agreed  to  give  in  exchange,  upon  the  failure 
or  refusal  on  the  part  of  the  other  party  to 
perform  the  contract  he  may  a£Brm  the  con- 
tract and  maintain  an  action  at  law  for  the 
▼aine  of  the  thing  which  he  should  have  re- 
ceived or  an  action  for  damages  for  breach 
of  contract;  or  be  may  sue  in  equity  for 
apeciflc  performance.  On  the  other  hand,  he 
may  rescind  the  contract  and  sue  at  law  for 
the  Specific  property  with  which  he  has  part- 
ed, or  the  value  thereof;  or  he  may  sue  in 
equity  for  the  rescission  of  the  omtract"  17 
Cyc.  830  et  seq. 

The  respondents  in  this  case  pursued  the 
remedy  of  rescission,  which  was  clearly  prop- 
er. The  furniture  in  the  hotel  was  necessa- 
ry to  conduct  the  business.  The  respondents 
were  entitled  to  all  the  furniture  for  which 
they  bargained.  A  failure  to  deliver  a  part 
of  the  furniture  was  to  that  extent  a  fail- 
nre  of  consideration,  for  which  rescission 
was  a  proper  remedy. 

Upon  the  facts  found,  the'  court  was  jus- 
tified in  entering  the  decree  appealed  from. 
The  Judgment  is  therefore  affirmed. 

DUNBAR,  C.  J.,  and  PARKEB.  FULLER- 
TON,  and  GOSE,  JJ.,  concur. 

«1  Waali.  70) 

STATE  V.  CATSAMPAS. 
(Supreme  Court  of  Washington.    Feb.  2,  IDll.) 

1.  Mayhem   ((  !•)— Acts  CoNSTrrxmNO  Or- 

FKNSE— Statutes. 

One  who  willful^  bites  oflT  the  end  of  the 
noee  of  another  with  mtent  to  disfigure  him  vio- 
lates the  statute  punishing  one  who  shall  seri- 
ously disHiiniTe  the  person  of  another  or  destroy 
any  member  of  bis  body. 

[Ed.  Note. — For  other  cases,  see  Mayhem, 
Ont  Dig.  U  l-«;   Dec.  Dig.  i  1.*] 


2,  Witnesses  (|  383*)— IirPBAcmresr. 

Where  a  state's  witness,  after  detailing  tlie 
circumstances  of  a  fight  between  accused  and 
prosecuting  witness,  testified  that  be  did  not 
know  what  accused  said  after  the  figlit,  it  was 
error  to  permit  the  state's  attorneys  to  testify 
in  rebuttal  that  the  witness  bad  told  them  that 
Hrcuspd  bail  said  after  the  fight  that  be  bad 
done  something  to  the  prosecuting  witness  that 
he  would  never  get  back. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  1224;    Dec.  Dig.  |  S83.*] 

8.  Cbimsnal    Law    (f   401*)— E#viDBifCB— Dk- 

HONSTBATIVE  EVIDENCE.' 

The  practice  of  compelling  accused,  testi- 
fying in  Ills  behalf,  to  give  an  illustration  and 
reproduction  of  the  fight  Involved,  by  using  the 
deputv  prosecuting  attorney,  who  cross-exam- 
ined him,  to  represent  proaecntor,  b  not  com- 
mendabie. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  891;   Dec.  Dig.  |  404.*]. 

Department  2.  Appeal  from  Superior 
Court  Pierce  County;  W.  O.  Cbapman, 
Judge. 

Constantino  Catsampas  was  convicted  of 
maiming,  and  be  appeals.     Reversed. 

Grant  A.  Dentler,  for  appellant  J.  L. 
McMurray,  A.  O.  Burmelster,  and  F.  G. 
Remann,  for  the   State. 


DUNBAR,  C.  J.  The  information  in  this 
case  Is  as  follows:  "That  the  said  Coustau- 
tine  Catsampas,  in  the  county  of  Pierce,  in 
the  state  of  Washington,  on  or  alwut  the  17tb 
day  of  August  1810,  then  and  there  l>eing. 
unlawfully  and  feloniously  did  then  and 
there,  with  Intent  to  disfigure  one  John 
Propper,  willfully  inflict  upon  him,  the  said 
John  Propper,  an  injury,  to  wit  a  biting  off 
of  the  end  of  the  nose  of  the  said  John 
Propper  with  the  teeth  of  the  said  Constan- 
tine  Catsampas,  thereby  seriously  disfiguring 
the  person  of  the  said  John  Propper."  There 
was  a  demurrer  to  the  information  on  the 
ground  that  tlie  facts  stated  did  not  con- 
stitute a  crime.  The  overruling  of  this  de- 
murrer is  alleged  as  error. 

The  statute  upon  which  the  information  is 
based  is  as  follows:  "Every  person  who 
with  intent  to  commit  a  felony  or  to  injure, 
disfigure  or  disable  another,  shall  willfully 
iufiict  upon  him  an  injury  which  (1)  serious- 
ly disfigures  his  person  by  any  mutilation 
thereof;  or  (2)  destroys  or  displaces  any 
member  or  organ  of  his  liody;  or  (3)  seri- 
ously diminlsheB  his  physical  vigor  by  the 
injury  of  any  member  or  organ — shall  be 
guilty 'Of  maiming  and  be  punished,"  etc 
Rem.  &Bal.  Code,  i  2407.  It  is  contended  by 
the  appellant  that  the  facts  charged  do  not 
fail  within  any  of  the  provisions  of  said  stat- 
ute. But  to  our  minds  they  so  plainly  do 
that  no  argument  could  l>e  more  convincing 
than  the  mere  recitation  of  the  statute  and 
the  facts  set  forth  in  the  Information. 

The  third  assignment  of  error  Is  based 
upon  the  action  of  the  court  In  admitting 


•F>r  othw  caMS  see  same  topic  and  sactlos  NUUBER  In  Dec.  Dig.  &  Am.  Dig-  Key  Me.  Series  *  R^'r  ladaus 


Digitized  by 


Google 


Wasb.) 


AMERICAN  RADIATOB  00.  ▼.  PENDIiETON 


1117 


testimony  tending  to  Impeach  one  of  the 
state's  witneBses.  One  Hanson,  who  was  lu- 
tcodnced  by  the  state,  after  detailing  the  cir- 
cumstances of  the  fight  In  which  the  end 
of  John  Propper's  nose  was  bitten  off  by 
the  appellant.  In  answer  to  the  question, 
"What  did  you  hear  Catsampas  say,  if  any- 
thing, after  that?"  said,  "I  don't  know. 
Somebody  back  of  me  shouted.  He  said, 
'Let  them  fight;'  and  somebody  said,  'What 
did  you  do  to  him?*  Catsampas  said,  'You 
don't  know  what  he  done  to  me.'  Then 
he  mumbled  something  after  that.  I  could 
not  exactly  hear  what  It  was  after  that, 
but  he  mumbled  something.  I  could  not 
■ay  for  sure  what  it  was.  I  am  not  posltire 
what  he  did  say,  so  far  as  that  is  concerned." 
Then,  after  some  further  questions,  the  fol- 
lowing was  propounded:  "Didn't  you  tell  me 
at  that  time,  Mr.  Hanson,  that  yon  heard 
Catsampas  say,  immediately  after  th^  were 
separated — after  you  had  separated  them — 
*There,  I  have  done  something  to  you  now, 
Joe,  that  you  will  never  get  back  in  one 
hundred  thousand  years'?"  Afterwards  the 
attorneys  for  the  state,  A  O.  Burmeister  and 
Fred  O.  Remann,  on  rebuttal,  testified  con- 
cerning a  conversation  that  they  had  with 
the  said  Hanson,  wherein  he  had  told  them 
that  Hanson,  In  relating  the  circumstances 
of  the  fight,  said  to  them  that  the  defendant 
had  said,  "There,  I  have  done  something 
to  you  now,  Joe,  that  you  will  never  get  back 
in  one  hundred  thousand  years."  This  testi- 
mony was  admitted  over  the  objection  of  the 
appellant,  and  such  admission  is  urged  as 
prejudicial  error.  From  the  foregoing  It 
will  be  seen  that  this  is  not  a  case  where 
a  party  offering  a  witness  is  taken  by  sur- 
prise by  reason  of  an  affirmative  statement 
by  said  witness  prejudicial  to  Its  Interest; 
bnt  this  was  simply  a  negative  statement  on 
the  part  of  the  witness,  which  In  Itself  was 
in  no  degree  prejudicial.  The  only  conten- 
tion is  that  the  wltaess  did  not  state  the 
case  as  strongly  as  the  attorneys  for  the  state 
desired,  or  as  they  claimed  he  had  stated 
It  to  them.  There  was  nothing  detrimental 
to  the  state's  interest  in  what  he  did  say. 
The  complaint  Is  in  regard  to  what  he  did 
not  say. 

Tills  case  cannot  be  distinguished  from 
State  V.  Simmons,  52  Wash.  132,  100  Pac. 
260,  where  the  court.  In  discussing  this  ques- 
tion, said:  "Romer  Zlmma  was  called  as  a 
witness  for  the  appellant,  and  in  response 
to  a  question,  testified  that  he  did  not  see 
the  complaining  witness  and  a  third  party 
bugging  and  kissing  each  ether  at  a  time 
and  place  specified.  He  was  then  asked  the 
following  question:  'Now,  Romer,  don't  you 
remember  of  stating  to  me  that  at  the  time 
you  saw  Parrot  at  Johnson's,  winter  before 
last,  that  you  saw  them  in  the  kitchen  by 
themselves,  bugging  and  kissing  each  other?' 


to  which  an  objection  was  sustained,  and  on 
this  ruling  the  twentieth  assignment  of  error 
Is  predicated.  Had  the  witness  testified  to 
some  affirmative  fact  prejudicial  to  the  ap- 
pellant, the  ruling  complained  of  would  per- 
haps be  erroneous.  Greenleaf,  Bvideuce,  { 
444.  But  the  witness  testified  to  a  mere  neg- 
ative, and  had  lie  been  ever  so  successfully 
Impeached  the  only  effect  would  be  to  de- 
stroy testimony  which  was  in  Itself  worth- 
less. The  error  was  therefore  harmless." 
So  in  this  case,  the  object  of  the  testimony 
not  being  to  affect  the  credibility  of  a  wit- . 
nees  concerning  any  affirmatlTe  statement  by 
him  which  would  be  prejudicial  to  the  state's 
interest,  the  only  effect  it  could  have  would 
be  to  get  before  the  Jury  the  alleged  state- 
ment of  a  discredited  witness — discredited  tty 
the  state  itself. 

The  second  assignment  of  error  was  based 
on  the  action  of  the  court  compelling  the 
appellant  to  give  a  spectacular  iUustratiou 
and  reproduction  of  the  fight,  before  the 
Jury,  using  the  deputy  prosecuting  attorney, 
who  was  the  cross-examining  counsel,  to  rep- 
resent his  antagonist,  Propper.  In  view  of 
the  probability  of  a  retrial  in  this  case,  we 
will  simply  say  that  sncli  practice  is  not 
commendable. 

Bnt  for  the  third  error  assigned,  which  lias 
been  discussed  above,  the  Judgment  will  have 
to  be  reversed.    It  is  so  ordered. 

RUDKIN,  OROW,  MORRIS,  and  CHAD- 
W^ICK,  JJ.,  concur. 


(62  Waah.  56) 
AMERICAN  RADIATOR  CO.  v.  PENt>UE- 
TON  et  al. 

(Supreme  Court  of  Washington.    Feb.  2,  1911.) 

1.  Mechanics'   Liens  (|   80*)  —  Subjects  — 

FiXTDBBS.  . 

Rem.  &  Bal,  Code,  {  1129,  giving  a  lien  for 
material  furnished  for  buildings,  gives  a  lien  for 
material  which  becomes  a  part  of  a  building  as 
fixtures. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  35;   Dec.  Dig.  §  30.*] 

2.  Mechanics'    Liens    (g   81*)  —  Sdbjectb  — 
Heating  Plants. 

A  boiler,  radiators,  and  other  appliances 
furnished  under  a  building  contract  calling  for 
a  hot  water  heating  plant  constitute  fixtures 
lienable  as  building  material,  under  Rem.  &  Bal. 
Code,  i  1129,  though  they  could  be  removed 
without  injuring  the  building-  it  appearing  that 
they  were  permanently  installed. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  i  36 ;   Dec.  Dig.  {  31.*] 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  W.  Black, 
Judge. 

Action  by  the  American  Radiator  Com- 
pany against  Frank  R.  Pendleton  and  oth- 
ers. Decree  for  plaintiff,  and  defendants 
appeal.     Affirmed. 
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.  Cooley  &  Horan  and  R.  Mulvlhlll,  for  ap- 
pellants. Warren  H.  Lewis  and  William  Le- 
vlne,  for  respondent 

CROW,  J.  Action  by  the  American  Radia- 
tor Company,  a  corporation,  to  foreclose  a 
materialman's  Hen.  From  a  decree  in  Its  fa- 
vor, tbe  defendants  have  appealed. 

The  controlling  question  before  us  la 
whether  tbe  materials  became  fixtures  and 
a  part  of  tbe  realty,  or  whether  after  in- 
stallation they  were  personal  property.  The 
evidence  shows  that  tbe  appellants  Ira  B. 
Pendleton  and  Janet  Pendleton,  his  wife, 
were  building  a  new  dwelling  house  on 
three  lots  In  tbe  city  of  Everett;  that  tbe 
plans  and  specifications  prepared  by  their 
architect  called  for  a  bot  water  beating  plant, 
and  a  boiler,  radiators,  and  other  equipment 
to  be  connected  therewith ; '  ttiat  a  distribut- 
ing system  of  pipes  was  built  Into  tbe  house; 
that  through  tbe  appellant  Peter  W.  Barton, 
their  agent,  they  ordered  and  respondent 
furnished  a  boiler,  a  numl>er  of  radiators, 
and  other  appliances  to  be  attached  to  the 
distributing  system ;  that  the  materials  tbus 
furnished  were  attached  by  couplings  and 
connecting  devices,  in  such  a  manner  as  to 
permit  their  removal  without  damage  to  tbe 
building  or  the  pipes;  and  that  a  number 
of  the  radiators  were  of  peculiar  construc- 
tion, being  designed  for  use  In  certain  des- 
ignated locations  when  installed.  Appellants 
Insist  that  the  boiler,  radiators,  and  other 
appliances  did  not  become  fixtures,  that  tbey 
could  be  removed  without  damage  to  the 
building,  and  that  tbey  continued  to  be 
personal  property  for  which  respondent  was 
not  «ntitled  to  clalnl  or  foreclose  a  Hen  on 
tbe  building.  There  Is  no  Issue  as  to  the 
form  or  sufficiency  of  the  Hen  notice,  the 
amount  due,  or  the  sales  made.  If  tbe  ma- 
terials became  fixtures,  a  part  of  tbe  build- 
ing, and  were  used  In  Its  construction,  then 
respondent  was  entitled  to  a  Hen.  Rem.  & 
Bal.  Code,  S  1129.  In  Filley  v.  Christopher, 
39  Wash.  22,  80  Pac.  834,  109  Am.  St  Rep. 
853,  tve  said:  "Little  could  be  gained  by  a 
review  of  tbe  authorities  as  to  what  con- 
stitutes a  fixture.  As  said  by  this  court  In 
Philadelphia  Mtg.  &  Trust  Co.  v.  MHler, 
20  Wash.  607  [56  Pac.  382,  44  I*  R.  A.  559, 
72  Am.  St.  Rep.  138]:  'There  Is  a  wUdemess 
of  authority  on  this  question  of  fixtures,  and 
a  hopeless  conflict  of  decision.'  The  true 
criterion  of  a  fixture  is  the  united  application 
of  these  requisites:  (1)  Actual  annexation  to 
the  realty,  or  something  appurtenant  thereto: 
<2)  application  to  tbe  use  or  purpose  to  wbich 
that  part  of  tbe  realty  with  which  It  Is  con- 
nected Is  appropriated;  and  (2)  the  inten- 
tion of  the  party  making  tbe  annexation  to 
make  a  permanent  accession  to  tbe  freehold. 
Within  this  rule  we  are  of  opinion  that  all, 
or  nearly  all,  of  the  articles  above  referred 


to  are  fixtures,  and  a  part  of  tbe  realty. 
Nearly  all  the  authorities  concur  In  holding 
that  a  furnace  and  boiler,  together  with  tbe 
radiators  and  piping  connected  therewith, 
such  as  are  above  described,  constitute  a 
part  of  the  realty.  Tblelman  ▼.  Carr,  73 
111.  385;  Folsom  v.  Moore,  19  Me.  252;  Main 
V.  Scbwarzwaeider,  4  B.  D.  Smith  (N.  Y.) 
273;  Raddin  v.  Arnold,  116  Mass.  270;  Hope- 
weU  MHls  V.  Taunton  Sav.  Bank,  150  Mass. 
519,  23  N.  B.  327,  6  L.  R.  A.  249,  15  Am.  St 
Rep.  235 ;  Goodin  v.  Elleardsville  HaU  Ass'n, 
5  Mo.  App.  289;  Capehart  v.  Foster,  61  Minn. 
132,  63  N.  W.  257,  52  Am.  St  Rep.  582; 
Woodham  v.  First  Nat  Bank,  48  Minn.  67, 
50  N.  W.  1015,  31  Am.  St.  Rep.  622.  These 
views  are  not  inconsistent  with  the  decision 
in  Philadelphia  Mtg.  &  Trust  Co.  v.  MUler, 
supra.  In  that  case  the  boiler  was  in  no 
manner  attached  to  the  building  except  by 
its  plumbing  connections." 

Appellants  were  constructing  a  new  build- 
ing with  heating  plant  and  appliances  as  a 
part  thereof.  Their  plans  and  specifications 
called  for  tbe  boUer,  the  radiators,  and  aU 
other  appliances  furnished  by  respondHit 
Although  such  appliances  could  after  their 
connection  be  separated  and  removed  with- 
out damage  to  the  building,  we  do  not  think 
they  were  Installed  by  appellants  with  any 
such  purpose  in  view,  or  with  any  inten- 
tion that  they  were  to  be  considered  as  per- 
sonal property  should  appellants  subsequent- 
ly decide  to  vacate  or  to  sell  tbe  premises. 
Appellants'  intention  must  be  deduced  from 
their  actions  in  erecting  the  buUding  and  in- 
stalling the  beating  apparatus  in  pursuance 
of  the  plans  and  specifications  so  prepared  by 
their  architect  The  contractor  was  required 
to  install  the  entire  heating  plant  as  a  com- 
plete job.  Appellants  concede  that  the  dis- 
tributing pipes  became  a  part  of  tbe  realty. 
There  Is  no  evidence  of  any  action  or  dec- 
laration on  appellants'  part  indicating  their 
Intention  that  the  boiler,  radiator,  and  other 
appliances  furnished  by  respondent  should 
not  become  permanent  fixtures,  nor  Is  there 
any  circumstance  from  which  we  can  infer 
their  Intention  to  remove  them  as  personalty 
at  any  time  thereafter,  and  not  permit  them 
to  remain  a  part  of  tbe  freehold.  It  was 
shown  that  tbe  materials  were  furnished; 
that  they  were  Installed  in  tbe  manner  above 
stated;  that  they  were  required  by  the 
specifications;  and  tbat  a  portion  of  them 
at  least  were  designed  for  use  In  this  par- 
ticular building.  In  view  of  these  facts  and 
circumstances,  we  conclude  that  they  be- 
came fixtures,  and  that  tbe  judgment  of  tbe 
superior  court  should  be  affirmed.  It  is  so 
ordered. 

DUNBAR,  C.  J.,  and  RUDKIN,  CHAD- 
WICK,  and  MORRIS,  JJ,,  concur. 
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(27  Okl.  eoo) 
J.  W.  RIPEY  &  SON  T.  ART  WALL  PAPER 

MILL. 
(Sapreme  Court  of  Oklahoma.    Mot.  16,  1910.) 

(Svllabut  hv  the  Court.) 

1.  Appeal  and  Ebbob  (8  509*)  —  Record — 
SioNiNO  AND  Settlement  of  Case-Made. 

Section  6075.  Comp.  Laws  Okl.  1909  (sec- 
tion 4742.  Wilson's  Rev.  &  Ann.  St.  1903 ;  sec- 
tion 4445,  St.  Okl.  1893),  does  not  authorize  the 
successor  in  office  of  a  jud^e,  where-a  vacancy 
is  occasioned  by  death,  to  sign  and  settle  a  case- 
made  in  a  cause  tried  by  his  predecessor,  when 
such  trial  was  had  prior  to  the  passage  of  the 
act  of  March  9,  1910  (Sess.  Laws  1910,  p.  59). 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  5G9.*] 

2.  Appeal  and  Ebbob  (§  2*)— Statutes— Re - 

PKAL. 

The  act  entitled,  "An  act  for  taking  the 
orij^nal  record  to  the  Supreme  Court  in  cases 
of  appeal  in  civil  cases,  and  to  prosecute  ap- 
peals by  case-made  passed  at  the  first  session 
of  the  Second  T>egislative  Assembly  of  the  ter- 
ritory of  Oklahoma"  (St.  1893,  p.  1187),  was 
repealed  by  substitution  by  the  subsequent  adop- 
tion by  the  same  Jiegislative  Assembly  of  the 
<3ode  of  (3ivil  Procedure. 

(EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  $  2.*] 

S.  Appeal  and  Ebbob  ({  435*)— Appearance 
BT  Defendant  in  Ebbob — Effect. 

The  entering  of  an  appearance  by  the  de- 
fendant in  error  In  a  proceeding  in  error  in  this 
court  does  not  waive  the  right  to  object  on  ac- 
count of  the  signing  and  settling  of  a  case-made 
by  a  judge  unauthorized  by  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.^  Dig.  SS  2184-2190;  Dec.  Dig.  i 
435.*] 

4.  New  Trial  (§  93*)— Grounds— Death  op 
JcDOB  AtnsoBizEO  TO  Sign  and  Settle 
Case-Made. 

Under  the  law  in  force  at  the  date  of  the 
trial  in  the  lower  court,  the  judge  who  pre- 
sided was  the  only  person  authorized  to  settle 
and  sign  a  case-made,  and  such  judge  having 
died  after  the  completion  of  the  trial  and  before 
the  case-mnde  had  been  signed  and  settled,  the 
defendant,  without  fault  on  his  part,  was  there- 
by deprived  of  his  constitutional  right  to  pre- 
sent a  complete  appeal  to  this  Court,  and  is 
thereby  entitled  to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  189;   Dec.  Dig.  |  93.*] 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;  Joseph  G.  Lowe,  Judge. 
•  Action  between  J.  W.  Ripey  &  Son  and  the 
Art  Wall  Paper  Mill.  From  the  Judgment, 
Rlpey  &  Son  bring  error.  Remanded,  with 
Instructions. 

M.  Fulton,  for  plaintiff  in  error.  J.  H. 
Grant  and  E.  O.  McAdams,  for  defendant  in 
error. 

WILLIAMS,  J.  It  is  insisted  by  the  coun- 
sel for  defendant  in  error  that  this  appeal 
should  be  dismissed  for  the  reason  that  the 
case-made  was  not  signed  and  settled  by  any 
Judge  authorized  by  law. 

1.  Section  4742,  Wilson's  Rev.  &  Ann.  St. 
1903  (St  Okl.  1893,  §  4445;  section  6075, 
Comp.  Laws  Okl.  1909),  does  not  authorize 
the  successor  in  office  of  a  Judge,  where  a  va- 


cancy is  occasioned  by  death,  to  sign  and  set- 
tle a  case-made  in  a  cause  tried  by  his  pred- 
ecessor, where  such  trial  was  had  prior  to 
the  passage  of  act  of  March  9,  1910  (Sess. 
Laws  1910,  p.  59).  Tegler  v.  State,  8  Olil.  Cr. 
596,  107  Pac.  949. 

2.  An  act  of  the  first  session  of  the  Second 
Legislative  Assembly  Is  entitled  "An  act  to 
provide  for  taking  the  original  record  to  the 
Supreme  Court  In  cases  of  appeal  In  civil 
cases  and  to  prosecute  cases  by  petition  in 
error  with  case-made."  We  find  the  follow- 
ing ndte  at  page  1187  of  the  Statutes  of  Okla- 
homa Territory  of  1893.  relative  to  said  act, 
to  wit:  "Towards  the  closing  days  of  the  last 
session  of  the  Legislature,  the  opinion  pre- 
vailed that  a  new  Ckide  of  Civil  Procedure 
would  not  be  adopted.  An  act  was  there- 
fore passed  'to  regulate  appeals  and  writs  of 
error,'  also  an  act  'in  relation  to  liens  of 
judgment  rendered  in  probate  court.'  Aft- 
erward an  entire  code  on  'civil  procedure' 
was  enacted.  It  specifically  provides  for  ap- 
peals and  writs  of  error;  also  regulates 
liens  In  courts  of  record.  The  codifying  com- 
mittee have  concluded  to  publish  both  acts  in 
this  addenda,  together  with  the  act  provid- 
ing additional  officers  for  the  Legislature— 
which  latter  act  the.  Supreme  Court  held  to 
be  Illegal  and  void." 

It  is  insisted  by  counsel  for  the  defendant 
In  error  that  the  subsequent  passing  of  the 
Code  of  Civil  Procedure  at  the  same  session 
of  the  Legislature  had  the  effect  by  substitu- 
tion of  repealing  said  act  The  Code  of  Civil 
Procedure  adopted  was  comprehensive  and 
covered  practically  all  the  subjects  compre- 
hended by  said  act  See  article' 22,  {§  534 
to  574,  of  the  Code  of  Civil  Procedure  (sec- 
tions 4732  to  4772,  Wilson's  Rev.  &  Ann.  St 
1903). 

It  is  further  insisted  by  the  defendant  in 
error  that  said  act  is  repealed,  not  only  by 
substitution,  but  also  by  express  provision. 
SecUon  4633,  St  Okl.  1893  (chapter  60,  i 
754,  of  the  Code  of  Civil  Procedure),  pro- 
vides: "The  provisions  of  this  Code  do  not 
apply  to  proceedings  in  actions  or  suits  pend- 
ing, when  it  takes  effect.  They  shall  be  con- 
ducted to  final  Judgment  or  decree,  in  all  re- 
spects, as  if  it  bad  not  been  adopted;  Lut 
the  provisions  of  this  Code  shall  apply  after 
a  Judgment  order  or  decree,  heretofore  or 
hereafter  rendered  to  the  proceedings  to  en- 
force, vacate,  modify  or  reverse  it." 

In  Frlte  V.  Brown,  20  Okl.  263,  95  Pac. 
437,  ttUs  court  said:  "There  are  three  modes 
of  repealing  a  statute:  By  an  express  repeal, 
repeal  by  implication,  and  repeal  by  an  act 
covering  the  same  subject  which  latter  meth- 
qd  is  often  called  repeal  by  substitution. 
•  ♦  *  A  repeal  by  substitution  Is  effected 
where  the  latter  of  two  acts  covers  the  whole 
subject  of  the  first  and  plainly  shows  it 
was. intended  as  a  substitute  for  the  first 
act." 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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In  Smock  v.  Farmers'  TTnlon  State  Bank, 
22  Okl.  825,  98  Pac.  945,  this  court  said: 
"House  Bill  No.  615  coTers  the  entire  grounds 
of  said  chapter  S,  Wilson's  Rev.  &  Ann.  St 
1903,  and  of  the  four  subsequent  acts  of  the 
Legislature  above  referred  to.  It  pertains 
to  the  same  general  subject-matter,  and  seeks 
to  accomplish  the  same  general  purpose,  and 
In  the  main  Is  a  re-enactment  of  those  stat- 
utes In  the  same  language,  and  we  are  there- 
fore of  the  opinion  that  said  act  was  Intend- 
ed by  Legislature  as  a  substitute  for  all  the 
laws  then  existing  upon  the  subject-matter 
dealt  with  In  that  act,  and  that  said  former 
laws  were  repealed  by  it."  It  Is  evident  that 
the  committee  that  codified  that  statute  In 
1893  had  doubts  as  to  said  act  being  In  effect. 
We  think  it  Is  clear  that  said  act  was  repeal- 
ed by  substitution,  and  was  not  In  force  In 
the  territory  of  Oklahoma  at  the  time  of  the 
erection  of  the  state,  and  was  therefore  not 
extended  In  force  In  the  state  by  virtue  of 
section  2  of  the  schedule  to  the  Constitution. 

8.  It  Is  further  insisted  that  the  defend- 
ant in  error,  having  entered  a  general  ap- 
pearance, waived  the  defect  In  the  signing  and 
settling  of  the  case-made  by  a  judge  unau- 
thorized by  law.  Such  appearance  waived 
any  defect  In  the  summons  in  error  or  of  the 
service  of  the  same,  etc.,  and  subjected  the 
defendant  in  error  to  the  jurisdiction  of  the 
court  It  has  been  held  both  by  this  court 
and  also  by  the  Supreme  Court  of  the  ter- 
ritory of  Oklahoma  that  parties  to  the  rec- 
ord cannot  by  stipulation,  which  is  not  ap- 
proved by  the 'judge,  extend  the  time  for 
making  and  serving  case-made.  Bettis  t. 
Carglle.  23  Okl.  301,  100  Pac.  436;  Homer 
V.Christy, 4 Okl.  553,  46  Pac.  561.  However, 
Atkins  et  al.  v.  Nordyke-Marmon  Company,  60 
Kan.  854,  50  Pac.  533,  seems  to  settle  this 
question  agsiinst  the  contention  of  the  plain- 
tiff In  error.  That  case  was  appealed  from  the 
circuit  court  of  Shawnee  county  to  the  Kan- 
sas Court  of  Apiieals  by  a  petition  in  error 
with  case-made  attached  (Atkins  v.  Nordyke- 
Marmon  Co.,  6  Kan.  App.  145,  61  Pac.  804), 
where  the  defendant  in  error  appeared  and 
argued  the  case  without  raising  the  question 
as  to  the  signing  or  settling  the  case-made 
out  of  time,  and  Judgment  was  rendered  In 
favor  of  defendant  In  error,  affirming  the  ac- 
tion of  the  lower  court  An  appeal  was  pros- 
ecuted from  the  Kansas  Court  of  Appeals  by 
the  plaintiff  in  error  to  the  Supreme  Court 
of  the  state,  where  for  the  first  time  the  ques- 
tion was  raised  by  the  defendant  in  error  as 
to  the  case-made  being  settled  oat  of  time, 
and,  on  motion  of  defendant  in  error,  the  ap- 
peal was  dismissed.  Paragraph  2  of  the  syl- 
labus of  said  case  Is  as  follows:  "Because  a 
party  appears  and  argues  a  case  in  the  Court 
of  Appeals,  he  is  not  estopped  from  complain- 
ing In  this  court  that  the  case  was  not  serv- 
ed In  time."  So  we  conclude  that  the  fact 
that  the  defendant  in  error  has  entered  his 
appearance  In  this  court  does  not  preclude 


him  from  raising  the  question  as  to  the  au- 
thority of  Judge  Carney  under  the  circum- 
stances to  sign  and  settle  the  case-made. 

4.  It  is  Insisted,  however,  by  the  plaintiff 
in  error  that  section  8  of  artide  7  of  the  Con- 
stitution having  provided  that  the  appellate 
Jurisdiction  of  this  court  shall  be  Invoked  In 
the  manner  as  may  be  prescribed  by  the  laws 
of  said  state,  and  that  section  2  of  the  same 
article  expends  the  Jurisdiction  of  this  court 
on  appeal  to  all  civil  cases  at  law  and  in 
equity,  where  a  constitutional  provision  guar- 
antees the  right  of  appeal  to  certain  courts, 
or  vests  In  certain  courts  api>ellate  Jurisdic- 
tion, such  right  may  not  be  denied  a  party. 
That  is  a  well-settled  rule.  Ex  parte  An- 
thony, S  Ark.  368;  Simpson  v.  Simpson,  25 
Ark.  487;  Andrews  v.  Rumsey,  75  HI.  598; 
Condon  v.  Gore,  89  Md.  230.  42  AtL  900; 
Griffin  V.  Leslie,  20  Md.  16;  Huriburt  v.  Pal- 
mer, 89  Neb.  158,  67  N.  W.  1019;  School 
Dlst  No.  6  V.  Traver,  43  Neb.  624,  61  N.  W. 
720;  Kitchen  t.  Beach,  85  N.  J.  Gq.  446; 
Titus  V.  Latimer,  6  Tex.  43a  If  there  is  any 
procedure  by  which  the  plaintiff  In  error  may 
be  afforded  relief.  It  seems  to  be  contained 
In  section  4760  of  Wilson's  Rev.  &  Ann.  St 
1003  (section  0094,  Comp.  Laws.  OkL  1909), 
wherein  power  Is  conferred  upon  the  dis- 
trict court  to  vacate  or  modify  its  own  or- 
ders or  Judgments  after  term  time  at  which 
said  Judgment  or  order  is  made  for  unavoid- 
able casualty  or  misfortune  preventing  the 
party  from  prosecuting  or  defending.  That 
would  seem  to  apply  to  being  prevented  by 
unavoidable  casualty  or  misfortune  from 
prosecuting  or  defending  such  cause  In  the 
trial  court  That  was  evidently  the  condo- 
slon  reached  by  the  Crimlual  Court  of  Ap- 
peals of  this  state.  Tegler  ▼.  State,  supra. 
The  syllabus  In  that  case  is  as  follows:  "Un- 
der the  provisions  of  the  law  in  force  at  the 
date  of  this  trial,  the  judge  who  presided  at 
the  trial  was  the  only  person  authorized  to 
settle  and  sign  a  case-made,  and  such  judge 
having  died  after  the  completion  of  the  trial 
and  before  the  case-made  bad  been  settled 
and  signed,  the  defendant^  without  fault  on 
his  part,  was  thereby  deprived  of  his  con- 
stitutional right  to  present  a  complete  appeal 
to  this  court  and  Is  thereby  entitled  to  a 
new  trial."  But  It  may  be  contended  that 
the  Tegler  Case  Involves  the  conviction  for  a 
capital  felony  where  the  punishment  of  life 
Imprisonment  was  Imposed,  and  for  that  rea- 
son an  exception  was  made  to  the  rule. 

Crittenden  v.  Schermerhom,  85  Mich.  370, 
was  a  civil  case.  Oraley,  Chief  Justice,  in  de- 
livering the  opinion  of  the  court,  said:  "In 
this  case  the  bill  of  exceptions  was  settled  by 
the  judge  who  tried  the  cause,  after  he  had 
retired  from  office  It  appears,  howe\-er,  to 
have  been  done  under  the  permission  of  a 
stipulation  entered  into  by  counsel  for  the 
respective  parties.  The  defendant  In  error 
now  raises  the  objection  that  a  stipulation 
could  confer  no  such  authority.    The  point 
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Is  well  taken..  But  It  does  not  follow  that 
the  Judgment  sbould  be  afiSrmed.  On  the 
contrary,  where  a  party  has  lost  the  benefit 
of  bis  exceptions  from  causes  beyond  his 
control,  it  is  proper  to  give  him  a  new  trial ; 
and  this  we  have  done  in  some  cases  where 
the  judge's  term  of  office  expired  before  ex- 
ceptions could  be  settled.  The  Judgment  will 
therefore  be  reversed  and  a  new  trial  ordered, 
the  costs  to  abide  the  event  of  the  suit"  We 
think  the  rule  laid  down  by  Chief  Justice 
Cooley  is  based  upon  reason  and  Justice. 

.This  cause  is  remanded,  with  instructions 
to  grant  a  new  trial.    All  the  Justices  concur. 


(27  Okl.  426) 

ST.  LOOIS  &  8.  P.  R.  CO.  y.  STATE  et  al. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Syllahut  hy  th«  Covrt.) 

OaBBIEBS    (§    13*)  —  IlEOtrLATION  —  POWBB    OF 

State  Cospobation  Cokmisbion. 

For  syllabus,  see  C,  R.  I.  &  P.  Ry.  Co.  v. 
State  et  al.,  23  Okl.  04,  99  Pac.  001,  A.,  T.  & 
•  S.  F.  Ry.  Co.  v.  State  et  al.,  24  Okl.  616,  104 
Pac.  008,  St.  L.  &  S.  F.  R.  R.  Co.  r.  State  et  al. 
(decided  thfs  term)  112  Pac.  080,  and  Mo.  Pac. 
Ry.  Co.  r.  Nebraska,  217  D.  S.  196,  30  Sup. 
Ct.  401,  54  li.  Ed.  727, 

[EJd.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  IS.*] 

Appeal  from  State  Corporation  Commit- 
alon. 

Proceedings  by  tlie  State  and  another  be- 
fore the  State  Corporation  Commission  to  re- 
quire the  St  Louis  &  San  Francisco  Rail- 
road Company  to  establish  a  switch.  From 
an  order  requiring  the  establishment  of  such 
switch,  defendant  appeals.    Reversed. 

W.  F.  Evans,  R.  A.  Klelnschmidt  and  Dale 
ft  Bierer,  for  plaintiff  in  error.  Charles 
West  Atty.  Gen.,  and  Geo.  A.  Henshaw,  Asst 
Atty.  .Gen.,  for  defendants  in  error. 

KANE,  J.  This  proceeding  in  error  was 
commenced  to  reverse  an  order  of  the  Corpo- 
ration Commission  requiring  the  plaintiff  in 
error  to  establish  a  switch  to  the  elevator  of 
the  complainant  The  order  recited  a  find- 
ing by  the  Corporation  Commission  to  the  ef- 
fect that  the  complainant  consisted  of  about 
40  farmers  organized  for  the  purpose  of  ship- 
ping and  handling  their  products  and  all 
other  products  of  the  public;  that  there  is 
sufitclent  business  to  Justify  the  building  of 
the  switch  prayed  for;  that  the  complainant 
Is  discriminated  against  and  that  condition 
Is  brought  about  by  the  acts  of  the  defend- 
ant In  extending  the  use  of  Its  right  of  way 
to  other  elevators  and  refusing  it  to  the 
complainant;  that  when  such  use  is  once  es- 
tablished and  continued  it  must  be  extended 
to  all  citizens  under  similar  circumstances; 
and  that  the  commission  knows  of  no  way  to 
discontinue  this  discrimination  other  than  to 
require  the  defendant  to  build  at  Its  own  ex- 


pense a  ^ur  track  from  snch  of  its  other 
switches  or  lines  as  may  be  most  feasible 
from  an  operating  standpoint  to  complain- 
ant's elevator. 

It  is  obvious  tliat  the  question  involved  in 
the  Instant  case  Is  the  same  as  that  involved 
in  C,  R.  I.  &  P.  Ry.  Co.  v.  State,  23  Okl.  94, 
99  Pac.  901,  A.  T.  &  S.  F.  Ry.  Co.  v.  State, 
24  Okl.  616,  104  Pac.  908,  St  L.  &  S.  F.  R. 
R.  Co.  V.  State  of  Oklahoma  and  Chas.  Cot- 
tar (decided  at  this  term  of  court  and  not 
yet  oflldally  reported)  112  Pac.  980,  and  Mo. 
Pac  Ry.  Co.  V.  State  of  Nebraska,  217  U.  8. 
196,  30  Sup.  Ct  461,  54  L.  Ed.  727. 

Upon  the  authority  of  the  foregoing  cases, 
the  order  of  the  Corporation  Commission  is 
reversed. 

DDNN;  C.  X,  and  WILLIAMS.  HAXES, 
and  TURNER,  JJ..  concur. 


(Z7  Okl.  Mi] 

MEADOR  T.  JOHNSON. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1010.) 

(ByVlabui  hy  the  Court.) 

1.  EtjEoniENi  (g  26*)— Equitable  Dsfxkseb. 

By  reason  of  section  5033  (Ind.  T.  Ann. 
St.  1899,  {  3238)  and  of  chapter  55,  Mansf.  Dig. 
Arkansas  (Ind.  T.  Ann.  St  c.  24),  in  force  in 
the  Indian  Territory  before  the  admission  of  the 
state,  a  defendant  in  an  action  of  ejectment 
brought  in  one  of  the  United  States  courts  of 
the  Indian  Territory  may  plead  in  bis  answer 
any  equitable  defenses  he  may  have  to  the  ac- 
tion. 

[Ed.  Note. — For  other  cases,  see  Ejectment 
Cent  Dig,  a  107-113;   Dec.  Dig.  §  26.*] 

2.  Banks  ano  Banking  ({  270*)— Expect— 
UsDBT  BT  National  Bank. 

A  charge  of  usury  by  a  national  bank  in 
the  Indian  Territory  on  a  note  executed  to  it 
did  not  vitiate  the  note  or  the  mortgage  given 
to  secure  the  payment  thereof. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {}  1023-1063 ;  Dec.  Dig.  | 
270.*] 

a  MOBTOAOES  (I  353*)— EJJEOTMBNT  (|  26*)— 
FORECLOSUBE  BT  AdVEBTISEUBNT  UNOEB 
POWEB    OF     SalB— FaILUBE    TO    GIVE    PBE- 

scBTBEn  Notice. 

In  a  foreclosure  proceeding  by  advertise- 
ment under  a  power  of  sale,  failure  of  the  mort- 
gagee to  give  notice  of  the  sale  in  the  manner 
and  for  tlie  time  provided  in  the  mortgage  in- 
validates the  sale;  and  such  irregularity  may 
be  pleaded  as  a  defense  by  the  mortgagor  in  an 
action  of  ejectment  brought  by  a  purchaser  at 
the  sale  or  by  his  grantee,  both  of  whom  had 
notice  of  such  Irregularity. 

[EM.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1050;  Dec.  Dig.  §  353;*  Eject- 
ment Cent.  Dig.  fj  107-113;   Dec.  tHg.  §  26.*] 

4.  Mobtoaoes  (|  374*)— Recitals  in  Deeds. 
Recitals  in  the  deed  of  the  trustee  or  mort- 
gagee that  are  by  the  terms  of  the  power  of 
sale  in  the  mortgage  made  prima  facie  evidence 
of  the  truthfulness  of  the  facts  recited,  are  not 
couclusive  evidence  of  such  facts,  and  may  be  re- 
butted by  the  mortgagee  who  attacks  the  ir- 
regularity of  the  sale.  The  only  effect  of  such 
recitals,  showing  that  the  sale  was  regular.  Is, 
upon  the  introduction  of  the  deeds  containing 
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them,  to  place  npon  tlie  mortcagor  the  burden 
of  eatabliMiing  the  irregularities  oomplained  of. 
[Bd.   Note.— For  other  cases,  see  Mortgages, 
Cfent.  Dig.  §S  1118-1123;   Dec.  Dig.  f  374.*] 

6.  MoBTOAOEa  (}  358*)— FOBBOIASUBB  —  Sale 

En  Masse. 

In  the  absence  of  a  proTlsion  of  the  statute 
or  of  the  mortgage,  requiring  that  the  mort- 
gaged property  shall  be  sold  in  separate  par- 
cels or  tracts,  the  sale  en  masse  of  the  property 
by  the  trustee  under  the  power  of  sale,  although 
toe  property  is  susceptible  to  division,  and  of  be- 
ing sold  in  separate  tracts  or  parcels,  rests 
largely  in  the  discretion  of  the  trustee;  but 
where  the  sale  is  made  en  masse  with  fraudu- 
lent intent,  and  results  in  the  property's  being 
■old  for  much  less  than  its  value,  and  much  leas 
than  what  it  would  have  brought  if  it  had  been 
■old  in  separate  tracts,  the  sale  will  be  set  aside. 

(EJd.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  St  1072,  1073;   Dec.  Dig.  S  3^*] 

(Additional  8vVahu$  (y  Editorial  Btaf.) 

6.  Pleading  (J  310*)  —  Incobporation  of 
Wrjtten  Evidbnckb  o»  Title— Constbuo- 
xiON  OF  Statute. 

Mansf.  Dig.  Ark.  I  2632  (Ind.  T.  Ann.  St. 
1899,  S  1010),  requires  that  in  actions  for  recov- 
ery of  land,  except  forcible  entry  and  unlawful 
detainer,  plaintiff  shall  set  forth  in  his  com- 
plaint, all  written  evidences  of  title  on  which  be 
relies  and  that  defendant  in  his  answer  shall 

5 lead  in  the  same  manner.  Section  2633  (Ind. 
'.  Ann.  St.  1899,  i  1917)  req^aires  defendant  to 
set  forth  in  his  answer  exceptions  to  any  of  such 
docamentary  evidence  relied  upon  by  plaintiff  to 
which  be  wishes  to  object.  Beld,  that  such  in- 
■tmmenta  set  forth  in  the  complaint  constitute 
no  part  of  the  pleadings,  and  defendant's  failure 
to  except  to  them  does  not  amount  to  an  admis- 
sion of  the  truthfulness  of  the  recitals 'therein. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  944 ;    Dec  Dig.  S  310.*] 

7.  Evidence  (|  584*)  — "Pbma  Facie  Evi- 
dence." 

"Prima  facie  evidence"  of  a  fact  is  anch 
evidence  as  in  the  judgment  of  the  law  is  suffi- 
cient to  establish  the  fact,  and,  if  not  rebutted, 
remains  sufficient  for  that  purpose. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i§  2424,  2426;   Dec.  Dig.  f  584.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5549,  5350;  vol.  8,  p.  7762.] 

Error  from  District  Court  of  Seminole 
County;   A.  T.  West,  Judge. 

Action  by  J.  Coody  Johnson  against  I*.  D. 
Meador.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed  and  remanded. 

J.  A.  Baker,  for  plaintiff  in  error.  Crump, 
Rogers  &  Harris,  for  defendant  in  error. 

HAYES,  J.  This  action  was  originally 
brought  in  the  United  States  Court  for  tbe 
Western  District  of  the  Indian  Territory  at 
Wewoka  by  defendant  in  error,  who  will 
hereafter  be  referred  to  as  plaintiff,  to  re- 
cover possession  of  certain  real  property  to 
which  plaintiff  claims  title  through  a'  fore> 
closure  by  advertisement  under  a  power  of 
sale.  Plaintiff  is  the  grantee  of  the  pur- 
chaser at  said  sale.  In  the  foreclosed  mort- 
gage, the  Farmers*  National  Bank  of  We- 
woka is  the  mortgagee,  and  plaintiff  in  er- 
ror, hereafter  referred  to  as  defendi^t,  the 
mortgagor.    Defendant  by  his  answer  inter- 


posed three  defenses,  which  are  as  follows: 
(1)  Usury;  (2)  failure  to  give  public  notice 
of  the  time  and  place  of  sale;  (3)  sale  of  the 
property  as  an  entire  tract,  instead  of  In 
separate  parcels;  and  for  an  inadequate  prices 
He  alleges  that  plaintiff  had  full  knowledge 
and  notice  of  all  the  facts  alleged  as  his  de- 
fense. Special  demurrers  to  the  paragraphs 
of  the  answer  setting  up  the  foregoing  d»> 
fenses  were  sustained  by  the  trial  court,  and 
said  action  of  the  court  forms  the  basis  of 
the  principal  assignments  of  error  urged  here 
for  reversal  of  the  cause. 

Plaintiff  contends  that  In  an  action  of 
ejectment,  equitable  defenses  cannot  be  in- 
terposed, and,  for  such  reason,  tbe  special 
demurrers  were  properly  sustained;  but  in 
BO  far  as  tbe  defenses  set  up  were  equitable 
in  their  nature,  this  contention  is  without 
merit  Section  6033,  Mansf.  Dig.  Ark.  (Ind. 
T.  Ann.  St  1890,  i  3238),  in  force  in  tbe  In- 
dian Territory,  authorizes  the  defendant  In 
an  action  to  set  forth  in  his  answer  as  many 
grounds  of  defense,  whether  legal  or  equi- 
table, as  be  shall  have.  This  section  of  the 
statute,  prior  to  its  adoption  in  the  Indiaa 
Territory,  had  been  construed  in  connection 
with  the  statute  on  ejectment,  and  held  to 
authorize  the  interposition  of  an  equitable 
defense  in  an  action  to  recover  the  posses- 
sion of  land.  Trulock  et  aL  v.  Taylor,  28 
Ark.  54;  Alexander  v.  Hardin,  54  Ark.  480, 
16  S.  W.  2M;  Rudisill  v.  Cross,  54  Ark.  619. 
16  S.  W.  675,  26  Am.  St  Rep.  57.  Robinaon 
V.  United  Trust,  Limited,  71  Ark.  222.t  was 
a  consolidated  action.  One  of  the  actions 
consolidated  consisted  of  a  bill  to  redeem 
from  a  mortgage  foreclosure  sale.  Tbe  other 
was  -an  ejectmeat  suit  In  the  ejectment 
suit,  plaintiff  derived  his  right  of  possession 
from  a  sale  under  a  mortgage.  Defendants 
interposed  as  a  defense  that  they  did  not 
know  "whether  said  sale  was  made  at  pab- 
llc  outcry  and  in  the  manner  provided  in 
said  deed  of  trust,  or  whether  the  said  prop* 
erty  was  ever  appraised  or  brought  two* 
thirds  of  the  aforesaid  value  thereof,  de- 
fendants are  not  fully  advised,  either  to  ad- 
mit or  deny  same,  and  they  ask  that  strict 
proof  be  required  with  regard  to  same." 
The  sustaining  of  the  demurrer  to  this  por- 
tion of  the  answer  was  beld  by  the  appellate 
court  to  be  error.  The  foregoing  authorities 
are  in  harmony  with  tbe  decided  cases  from 
several  of  the  other  states.  Meyer  et  al.  v, 
Opperman,  76  Tex.  105,  13  S.  W.  174;  Ger- 
man Bank  v.  Stump  f,  73  Mo.  311;  Cobe  v. 
Lovan,  193  Mo.  235,  92  S.  W.  93,  4  L.  R.  A. 
(N.  S.)  439,  112  Am.  St  Rn>.  480;  Dwight  r. 
Phillips,  48  Barb.  (N.  T.)  116.  See,  also.  Sul- 
phur Mines  Co.  t.  Thompson,  93  Va.  293,  25 
S.  E.  232. 

There  was  no  error,  however,  in  sustain- 
lug  the  demurrer  to  the  defense  of  usury. 
That  attempted  defense  was  pleaded  by  de- 
fendant upon  the  theory  that  section  4736^ 
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Utaat  Dig.  Ark.  (JnO.  T.  Ann.  St  1899,  { 
8046),  prescribing  as  a  penalty  for  usury 
that  any  contract  affected  tberewltb  shall  be 
▼old,  applies  to  the  mortgage  In  the  case  at 
bar,  and  to  the  note  which  the  mortgage  se- 
cured. In  this  assumption  plaintiff  is  In  er- 
ror. The  mortgage  was  executed  to  a  nation- 
al bank,  and  section  5198,  5  Fed.  St.  Ann.  p. 
133  (18  Stat  320  [U.  S.  Comp.  St  1901, 
p.  3493]),  fixes  the  penalty  for  a  national 
bank's  charging  a  rate  of  Interest  greater 
than  Is  allowed  by  the  law.  Under  the  pen- 
alty prescribed  by  this  statute,  only  the  in- 
terest where  It  has  not  been  paid,  is  for- 
feited for  violation  of  the  statute;  and  where 
the  Interest  has  been  paid,  a  right  of  re- 
covery in  an  action  therefor  twice  the  amount 
of  the  interest  paid;  but  the  usurious  ele- 
ment of  the  contract  does  not  vitiate  the  en- 
tire contract  Defendant  in  his  answer,  al- 
leges that  he  has  made  payments  on  the  in- 
terest, but  there  is  no  contention  that  the 
principal  of  the  note  secured  by  the  mort- 
gage has  ever  been  paid.  A  charge  of  usury 
therefore  by  the  bank  would  not  defeat  the 
foreclosure  of  the  mortgage  to  enforce  the 
payment  of  the  principal.  Whether,  If  the 
Arkansas  statute  applied,  usury  would  be  a 
defense  in  this  action,  it  Is  not  necessary  to 
decide.  By  some  of  the  authorities,  it  is  held 
that  the  validity  of  the  original  instrument 
to  wit  the  mortgage,  cannot  be  questioned 
In  an  action  of  ejectment.  Dlefenbach  v. 
Vaughan,  116  Ala.  150,  23  South.  88.  In 
Northwestern  Mortgage  Trust  Co.  v.  Bradley 
et  al.,  9  S.  D.  495,  70  N.  W.  648,  it  was 
held  that  a  foreclosure  proceeding  could  not 
be  attacked  on  the  ground  of  usury.  But 
as  previously  stated,  since  usury  does  not 
render  absolutely  void  the  mortgage  in  this 
case,  we  do  not  decide  whether  if  the  same 
were  void  such  fact  could  be  availed  of  as 
a  defense  in  this  proceeding.  For  the  rea- 
son already  given,  it  is  apparent  that  the 
court  did  not  commit  error  in  sustaining  the 
demurrer  to  this  plea. 

The  power  of  sale  in  the  mortgage  pro- 
vides that  in  the  eveut  default  be  made  in 
the  payment  of  the  note  at  maturity,  the 
mortgagee  shall  have  power  to  sell  the  prop- 
erty or  any  part  thereof  at  public  sale  to  the 
highest  bidder  for  cash  at  Wewoka  In  the 
Western  Judicial  District  public  notice  of 
the  time,  places  and  terms  of  sale  having 
first  been  given  thirty  days,  by  advertisement 
published  in  a  newspaper  in  said  district  or 
by  printed  or  written  bills  posted  up  In  10 
different  places  in  the  vidnl^  in  the  district 
of  said  property.  One  of  the  paragraphs 
struck  out  denies  that  notice  of  the  sale  In 
either  of  the  manners  prescribed  was  given. 
Tills  constitutes  a  good  defense  to  the  ac- 
tion. The  power  of  a  mortgagee  or  trustee 
to  sell  the  mortgaged  premises  Is  derived  en- 
tirely from  the  terms  of  the  mortgage.  He 
has  no  other  power  relative  thereto  than 
those  specifically  granted,  and  such  as  may 
be  implied  therefrom;  and  an  alienation  <of 


the  mortgaged  premises  by  the  mortgagee 
must  be  In  strict  accordance  with  the  pow- 
ers conferred.  Failure  to  give  the  notice  of 
the  sale  in  the  manner  and  for  the  time  pre- 
scribed by  the  terms  of  the  mortgage.  Invali- 
dates the  sale.  Ford  v.  Nesbltt  72  Ark.  267, 
79  S.  W.  793;  Stallings  v.  Thomas,  65  Ark. 
326,  18  S.  W.  184;  Patterson  ▼.  Miller,  62 
Md.  388. 

The  power  of  sale  In  the  mortgage  pro- 
vides that  the  recitals  of  any  deed  of  con« 
veyance  executed  by  the  mortgagee  under 
the  provisions  of  the  powers  shall  be  taken 
as  prima  facie  true  The  deed  executed  by 
the  bank  to  the  purchaser  at  the  sale  recites 
that  the  provisions  of  the  mortgage  requiring 
publication  of  notice  of  the  time  and  place 
of  sale  were  duly  complied  with  before  the 
property  was  offered  for  sale.  The  deed 
from  the  mortgagee  to  the  purchaser  at  the 
sale  and  the  deed  from  the  purchaser  at  the 
sale  to  plaintifl'  are  attached  to  plaintlff'B 
petition  as  exhibits.  Section  2632,  Mansf. 
Dig.  Ark.  and.  T.  Ann.  St  1809,  |  191«), 
requires  that  in  all  actions  for«tbe  recovery 
of  land,  except  in  actions  of  forcible  entry 
and  unlawful  detainer,  plaintiff  shall  set  forth 
in  his  complaint  all  deeds  and  other  written 
evidences  of  title  on  which  he  relies  for  the 
maintenance  of  his  suit  and  the  defendant 
in  his  answer  shall  plead  in  the  same  man- 
ner as- is  required  by  plaintiff.  Section  2638 
(Ind.  T.  Ann.  St  1899,  g  1917)  requires  the 
defendant  to  set  forth  in  his  answer  excep- 
tions to  any  of  said  documentary  evidence 
relied  upon  by  the  plaintiff  to  which  he 
wishes  to  object  which  exceptions  shall  spe- 
cifically note  the  objections  taken,  and  the 
plaintiff  shall,  in  like  manner,  file  like  ex- 
ceptions to  the  documentary  evidence  exhib- 
ited by  defendant 

No  exceptions  were  taken  by  defendant 
in  his  answer  to  the  Instruments  filed  as  ex- 
hibits in  plaintiff's  petition.  It  is  now  con- 
tended that  by  his  failure  to  except  he  ad- 
mitted the  regularity  of  the  sale  as  to  all 
matters  essential  to  its  regularity  which  are 
recited  in  the  deed  to  the  purchaser.  Thla 
contention  is  based  upon  a  misconception  of 
the  meaning  and  purpose  of  the  statute.  Be- 
fore the  enactment  of  this  statute,  parties 
were  not  required  to  produce  or  disclose 
their  title  deeds  until  offered  in  evidence  at 
the  trial;  as  a  result  surprises  frequently  oc- 
curred by  the  Introduction  of  such  deeds  and 
instruments,  which  the  opposing  party  had  not 
had  an  opportunity  to  examine.  The  object 
of  this  statute  was  to  require  each  party  to 
file  with  his  pleadings  the  documentary  evi- 
dence upon  which  be  based  his  cause  of  ac- 
tion or  defense,  In  order  that  the  competency 
of  such  evidence  might  be  determined  before 
the  trial  to  prevent  surprises  on  the  trial. 
Such  Instruments  constltnte  no  part  of  the 
pleadings.  Surginer  v.  Paddock  et  al.,  31 
Ark.  528;  Jacks  v.  Chaffin  et  al.,  34  Ailc  534 ; 
Howell  Y.  Rye  et  al.,  35  Ark.  470;  Richardson 
r.  Williams,  37  Ark.  542.   To  prevent  the  in- 
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troductlon  of  any  of  tbe  Instruments  of  con- 
veyance attached  to  plaintiff's  petition,  it  was 
necessary  for  defendant  to  except  tiiereto  In 
the  manner  provided  by  tlie  statute  as  to  any 
and  all  irregularity  apparent  upon  the  face 
of  tbe  instruments;  but  be  is  not  precluded, 
by  bis  failure  to  except  thereto,  from  plead- 
ing any  affirmative  matters  destroying  the  ef- 
fect of  such  Instrument  or  of  any  of  their 
provisions;  and  he  specifically  pleads  that 
tbe  notice  required  by  the  power  of  sale  was 
not  given.  Tbe  agreement  in  tbe  mortgage 
that  the  recitals  in  tbe  deed  shall  be  taken 
as  prima  facie  true  does  not  make  recitals 
therein  conclusive.  Such  recitals  are  only 
prima  facie  evidence  of  the  fact  which  they 
atate.  Prima  facie  evidence  of  a  fact  is  such 
evidence  as  in  tbe  judgment  of  tbe  law  is 
sufficient  to  establish  the  fact;  and,  if  not 
rebutted,  remains  sufficient  for  that  purpose. 
Kelly  ▼.  Jackson  et  al.,  6  Pet  622,  8  U  Ed. 
623.  Tbe  recital  in  the  deed  that  notice  was 
given  with  the  provision  in  the  mortgage 
tliat  each  recital  should  be  taken  as  prima 
facie  true,  ^tablishes  the  fact  of  notice.  It 
it  is  not  rebutted.  Upon  the  Introduction  of 
the  instruments  In  evidence,  the  burden  to 
abow  the  irregularity  on  account  of  lack  of 
notice  as  prescribed  in  the  mortgage,  is  upon 
defendant  Such  only  is  tbe  effect  of  this 
provision  of  the  mortgage  and  tbe  recitals 
ia  the  deed. 

The  property  covered  by  the  mortgage  con- 
sists of  13  surveyed  and  platted  lots  in  block 
4  in  the  town  of  Wewoka.  It  is  charged  that 
the  sale  was  made  en  masse ;  that,  by  reason 
thereof,  the  property  brought  less  than  one- 
ttaird  of  its  value  and  of  what  it  would  have 
brought  if  It  had  been  sold  in  separate  par- 
cels; that  if  it  had  been  sold  in  separate  par- 
cels a  sale  of  the  entire  property  would  not 
liave  been  required  in  order  to  pay  the  mort- 
gaged debt;  that  the  property  was  easily 
ansceptible  of  division,  and  to  be  sold  in 
separate  parcels;  and  that  it  was  sold  en 
piasse  with  the  wrongful  and  fraudulent  In- 
jtent  of  working  a  great  wrong  and  hardship 
apon  defendant  There  is  no  provision  in  the 
mortgage,  nor  was  there  any  statutory  provi- 
alon  in  forcein  the  Indian  Territory  requiring 
that  the  mortgaged  property  shall  be  sold  in 
separate  parcels;  and  there  was,  therefore,  no 
obligation  upon  the  bank  to  sell  this  property 
in  separate  parcels,  except  as  it  is  bound  as 
trustee  under  the  trust  instrument  to  render 
the  sale  as  beneficial  as  possible  to  the 
debtor.  The  better  rule  seems  to  be  that 
sales  made  en  masse,  even  where  required 
by  statute  to  be  made  in  separate  parcels, 
are  voidable  only  and  not  void.  2  Jones  on 
Mortgages,  i  1857.  Where  there  is  no  stat- 
ute upon  the  question,  tbe  manner  of  sale  is 
a  matter  resting  largely  in  the  discretion  of 
the  trustee;  but  the  trust  imposes  upon  the 
trustee  the  duty  in  disposing  of  the  property 
to  handle  it  in  such  manner  as  will  best  pro- 
tect the  rights  and  equities  of  the  debtor, 
u  well  as  the  creditor.    The  rule  requiring 


each  parcel  of  land  to  be  offered  separately 
Is  not  an  arbitrary  one;  and  the  presumption 
is,  in  favor  of  the  good  faith  of  the  trustee. 
The  mere  fact  that  the  land  was  sold  en 
masse,  when  it  was  susceptible  of  being  sold 
in  separate  parcels,  will  not  alone  Justify  a 
court  in  setting  aside  the  sale.  Before  the 
sale  will  be  set  aside,  it  must  appear  that 
the  interests  of  the  debtor  have  been  sacri- 
ficed, or  that  there  was  some  attending  fraud 
or  unfair  dealing.  Miller  et  al.  v.  Trudgeou, 
16  Okl.  337,  86  Pac.  523;  2  Jones  on  Mort- 
gages, i  1859.  Defendant,  however,  alleges 
that  his  interests  have  been  sacrificed,  and 
that  the  sale  was  made  In  said  manner  with 
fraudulent  intent  on  the  part  of  plaintiff. 

No  offer  is  made  by  defendant  to  pay  to 
plaintiff  the  mortgaged  debt  op  the  amount 
plaintiff  paid  as  a  purchase  price  for  the 
property ;  and  it  is  contended  that  the  irreg- 
ularity and  fraud  charged  in  the  manner  of 
sale  is  not  available  to  defendant,  unless  he 
offers  to  do  equity  by  tendering  such  pay- 
ment The  answer  alleges,  relative  to  the  ir- 
regular manner  of  the  sale^  that  the  pur- 
chaser at  the  sale  In  fact  acted,  not  for  him- 
self, but  as  agent  of  the  mortgagee;  and  that 
plaintiff  is  not  In  fact  the  owner  of  the  prop- 
erty, but  that  he,  too,  is  now  acting  for  tbe 
bank,  the  mortgagee.  If,  therefore,  tbe 
fraud  or  wrong  was  committed  In  the  man- 
ner of  the  sale,  plaintifC,  under  the  allega- 
tions of  the  answer.  Is  a  party  thereto.  Hei 
is  not  in  i>o8session  of  the  mortgaged  prem- 
ises and  does  not  therefore  have  the  right  of 
a  mortgagee  who  has  come  peaceably  into 
possession  of  the  mortgaged  premises  after 
default  to  retain  possession  until  the  mort- 
gaged debt  is  paid.  If  tbe  allegations  of  the 
answer  be  true,  and  for  tbe  purpose  of  the 
demurrer,  they  are  conceded  to  be  true,  plain- 
tiff is  now  by  this  proceeding  seeking  to  reap 
the  fruits  of  the  fraud  and  wrongdoing  of  his 
principal,  either  for  himself  or  his  principal. 
He  caimot  therefore,  complain,  if  he  be  rele- 
gated to  the  rights  of  the  mortgagee  under, 
the  mortgage,  which  are  the  rights  acquired 
by  tbe  purcliaser  at  a  foreclosure  sale  se^ 
aside  for  irregularity. 

In  Littell  V.  Grady  et  aL,  38  Ark.  684,  the 
sale  was  set  aside  because  the  trustee,  with- 
out express  authority  in  tbe  trost,  purchased 
at  tbe  foreclosure  sale.  The  court  held  that 
the  mortgagor  should  be  granted  this  relief, 
although  he  did  not  offer  to  pay  the  mort- 
gaged debt  In  Imboden  y.  Hunter.  23  Ark. 
C22,  79  Am.  Dea  116,  a  sale  was  made  un- 
der power  of  sale  in  a  trust  deed  at  which 
the  trustee  purchased.  Upon  application  of 
the  cestui  que  trust,  tbe  sale  was  set  aside 
and  a  resale  ordered.  Sale  of  the  land  en 
masse  instead  of  separate  parcels  is  such  an 
irregularity  as  might  be  waived  by  the  mort- 
gagor or  of  which  he  might  be  estopped  to 
complain  by  his  conduct  showing  an  acqui- 
escence ;  but  these  questions  are  not  present- 
ed by  the  pleadings.  Failure  to  give  the  no- 
tice of  the  sale  ceauired  by  the  terms  of  the 
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mortgage  and  tbe  Irregularity  to  selling  the 
property  en  masse  with  fraudulent  Intent, 
and  with  result  of  greatly  sacrificing  the  in- 
terests of  the  mortgagor,  constitute  In  our 
opinion  valid  defenses  to  this  proceeding,  un- 
der the  procedure  In  force  In  the  Indian  Ter- 
ritory before  the  admission  of  the  state  by 
which  this  proceeding  must  be  governed.  We 
express  no  opinion  upon  the  merits  of  the 
case  based  upon  the  evidence  In  the  record, 
or  that  may  hereafter  be  produced;  but,  for 
the  foregoing  reasons,  the  judgment  of  the 
trial  court  should  be  reversed  and  the  cause 
remanded. 

DUNN,  C.  J.,  and  WILLIAMS,  B:ANB,  and 
TUBNEIl,  JJ.,  concur. 


(2T  OH.  4«2) 

BASH  et  al.  v.  HOWALD. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Svttahv*  6v  «k«  Oomt.) 

1.  Attachment  (J  288*)— DissoMrnoK— Pow- 
KBS  OF  Judge  at  Cuambebb. 

A  motion  to  dissolve  an  attachment  and  to 
have  the  property  restored  to  the  defendant  may 
be  heard  and  disposed  of  by  a  judge  at  cham- 
bera. 

Its.  Note. — For  other  cases,  see  Attachment, 
Dec  Dig.  f  23a.*) 

2.  EvinEHCE   (I  817*)  —  Afpkai.  and   Ebbob 
(J  lO.'iO*)— Heabsat. 

Hearsay  evidence  having  been  admitted  on 
the  trial  whicb  was  liable  to  inflame  the  minds 
of  the  jury  and  prejudice  them  against  the  los- 
ing party  will  cause  reversal  on  review  in  this 
court. 

[I5d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  K  1174-1192;  Dec.  Dig.  f  817  ;• 
Appeal  and  Error,  Dec.  Dig.  t  1050.*] 

3.  Attaciimbnt  (I  361*)— Action  on  Attach- 
ment Bono — Damages— Attobney'b  Fee. 

'An  attorney's  fee  is  recoverable  as  part  of 
the  damages  on  an  attachment  bond,  and  It  is 
not  essential  that  the  same  shall  have  been  pre- 
viously paid  by  the  obligee,  be  having  Incurred 
an  obligation  in  good  faith  and  in  a  reasonable 
sum  therefor. 

[ISi.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  H  1290-1303;  Dec,  Dig.  {  351.*] 

Error  from  District  Court,  Garfield  Coun- 
ty; M.  C  Oarber,  Judge. 

Action  by  William  Howald  against  J.  H. 
Bash  and  others.  From  a  judgment  for 
plaintiff,'  defendants  bring  error.  Reversed 
and  rauanded. 

W.  L.  Moore  and  Rush  ft  Steen,  for  plain- 
tiffs In  error. 

WILLIAMS,  J.  In  Cassndy  et  al.  ▼.  Mor- 
ris, 19  Okl.  203,  91  Pac.  888,  it  was  held  in  a 
unanimous  opinion  by  the  Supreme  Court  of 
the  territory  of  Oklahoma  that  "a  motion  to 
discharge  exempt  property  from  attachment 
is  triable  to  the  court  or  judge,  and  neither 
party  is  entitled  to  a  jury."  The  authority 
of  a  judge  at  chambers  to  dissolve  an  attach- 
ment or  temporary  Injunction  seems  never 


to  have  been  previously  questioned  to  the 
territory  of  Oklahoma.  This  court  in  First 
National  Bank  of  Hobart  T.  Spink  et  al., 
21  Okl.  4C8,  97  Pac.  1019,  assumed  that 
such  authority  existed.  In  Brown  v.  Epps, 
01  Va.  726,  21  S.  E.  119,  27  L.  R.  A.  676,  It 
is  said:  "Cases  Involvtog  the  jurisdiction  of 
justices  of  tbe  peace  under  this  and  similar 
statutes  have  been  frequently  before  this 
court,  and  In  every  tostance  save  to  the  case 
of  Mary  Miller  v.  Commonwealth,  88  Va.  618, 
14  S.  B.  161,  342,  979,  16  L.  a  A.  441,  the 
validity  of  the  judgment  based  on  the  stat- 
ute has  been  upheld.  Thomas'  Case,  22  Grat. 
(Va.)  912;  Read's  Case,  24  Grat  (Va.)  618; 
Wolverton  v.  CJommonwealth,  75  Va.  910; 
Harrison  v.  Commonwealth,  81  Va.  491.  In- 
asmuch, however,  as  It  does  not  appear  that 
the  constitutional  question  here  under  consid- 
eration was  presented  to  the  court  to  any  of 
those  cases,  It  is  contended  that  they  are  not 
authorities  binding  upon  us,  and  It  is  conced- 
ed that  their  weight  as  authority  is  impaired 
for  the  reason  stated.  It  does  appear,  how- 
ever, that  the  question  of  jurisdiction  was 
considered  by  the  court,  and,  todeed,  under- 
lies the  exercise  of  jurisdiction  by  all  courts, 
to  all  cases,  whether  specifically  presented  or 
not,  so  that  where  it  appears  that  courts  of 
all  grades  in  the  state  from  justices  of  ttas 
peace  to  this  court  have  gone  on  uninterrupt- 
edly for  many  years  to  exercise  jurisdiction 
under  a  statute,  and  that  during  all  that  time 
there  has  been  no  doubt  entertained  ner  ques- 
tion raised  us  to  the  constitutionality  of  ths 
law — when  all  this  has  been  done  to  the  pres- 
ence of  an  able  and  toqulsitlve  bar — a  strong 
presumption  Is  raised  that  the  attack  lias  not 
been  made  npon  the  constitutionality  of  the 
law,  because  to  the  judgment  of  the  courts 
and  of  the  profession  no  snch  ground  of  ob- 
jection existed." 

This  statute  conferring  jurisdiction  npon 
the  judges  at  chambers  to  discharge  attach- 
ments and  dissolve  tojunctlons  was  In  force 
to  the  territory  of  Oklahoma  for  atwut  16 
years.  Durlug  that  period  It  does  not  ap- 
pear that  the  validity  of  such  statute  on  the 
ground  tliat  it  was  contrary  to  the  organic 
act  was  ever  questioned  save  here,  but  that 
all  inferior  courts,  as  well  as  the  Supreme 
Court  of  that  territory,  assumed  the  validity 
of  such  statute.  Siectlon  9  of  the  organic  act 
of  Washington  Territory  of  1853  (Act  Cong. 
March  2,  1853,  c.  90,  10  Stat  176)  Is  substan- 
tially the  same  as  that  of  Oklahoma  Terri- 
tory, and  the  Supreme  Court  of  that  territory 
recognized  the  validity  of  such  a  statute 
without  ever  specifically  passing  thereon. 
Suffem  V.  Cblsholm.  1  Wash.  T.  486.  Section 
9  of  the  organic  act  of  the  territory  of  Okla- 
homa (26  Stat  85,  c.  182,  approved  May  2, 
1890)  provides:  "That  the  judicial  power  of 
said  territory  shall  be  vested  to  a  Supreme 
Court  district  courts,  probate  courts  and 
justices  of  the  peace.    •    •    •    The  said  Su- 
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preme  and  district  coarts  of  said  territory, 
and  tlie  respective  Judges  tbereof,  shall  and 
maj  grant  writs  of  mandamus  and  habeas 
coipus  In  all  cases  authorized  by  law."  True, 
the  organic  act  as  to  enactments  made  by  the 
territorial  Legislature  was  the  paramount  law 
of  that  territory,  bearing  the  same  relation 
to  such  legislation  as  the  Constitution  of  a 
state  does  to  enactments  by  the  state  Legis- 
lature. Territory  v.  Hopkins,  9  Okl.  133,  59 
Pac.  976;  Allison  v.  Berger,  1  Okl.  1,  25  Pac. 
511.  Section  3307,  Wilson's  Rev.  &  Ann.  St 
1903,  provides:  "Judges  of  the  district  and 
probate  courts  shall  within  their  respective 
districts  and  counties  be  authorized  to  hear 
and  determine'  at  chambers,  motions  to  dis- 
solve attachments  and  injunctions  and  gener- 
ally to  exercise  such  supervisory  control  of 
the  other  otDcers  and  processes  oi  their 
courts  as  to  prevent  abuses  or  oppression 
thereby  and  thereof." 

It  is  insisted  that  this  section  is  violative 
of  section  9  of  the  organic  act,  supra,  in  that 
It  confers  Judicial  powers  upon  the  Judges 
at  chambers  when  such  power  can  only  be 
exercised  by  the  courts  in  term  time.  Article 
6,  I  2,  Const.  Idaho  1889,  provides:  "The  Ju- 
dicial power  of  the  state  shall  be  vested  in 
a  court  for  the  trial  of  Impeachments,  a  Su- 
preme Court,  district  courts,  probate  courts, 
courts  of  Justices  of  the  peace,  and  such  oth- 
er courts  inferior  to  the  Su1)reme  Court  as 
may  be  established  by  law  for  any  incorpo- 
rated city  or  town."  In  that  state,  under  a 
statute  authorizing  the  dissolving  of  attach- 
ment by  a  Judge  at  chambers,  such  power  is 
exercised.  Mason,  Ebrman  &  Co.  v.  Lleual- 
len,  4  Idaho,  415,  39  Pac.  1117.  Section  1, 
art  6,  Const  Mich.  1850,  provides:  "The  Ju- 
dicial power  is  vested  in  one  Supreme  Court, 
in  circuit  courts,  in  probate  courts,  and  in 
Justices  of  the  peace.  Municipal  courts  of 
civil  and  criminal  Jurisdiction  may  be  estab- 
lished by  the  Legislature  in  cities."  In  Gene- 
see County  Savings  Bank  v.  Mich.  Barge  Co., 
52  Mich.  166,  17  N.  W.  791,  It  Is  said:  "The 
proceedings  are  taken  under  Cumii.  Laws 
1809,  c.  201  (How.  Ann.  St.  c.  275).  They 
are  Judicial,  and  not  according  to  the  course 
of  the  common  law.  Chandler  v.  Nash,  5 
Mich.  416.  The  statute  requires  the  circuit 
Judge  or  circuit  court  commissioner  to  hear 
the  proofs  and  allegations  of  the  parties, 
and,  if  a  good  and  legal  cause  for  suing  out 
the  writ  is  not  satisfactorily  made  to  appear 
to  the  court  upon  such  hearing,  it  is  his  du- 
ty to  dissolve  the  attachment  and  order  the 
property  restored  to  the  defendant  The  affi- 
davit of  the  plaintiff,  his  agent  or  attorney, 
Is  prima  facie  sufficient  cause  for  issuing  the 
writ;  but  upon  the  facts  being  denied  in  the 
petition  for  a  dissolution  the  burden  is  cast 
upon  the  plaintlfC  to  make  good  the  cause  he 
alleges  by  other  competent  proof  in  addition 
to  that  contained  in  his  affidavit  for  the  writ 
•  *  •  So  far  as  the  original  suit  is  con- 
cerned, the  application  to  dissolve  Is  entire- 


ly an  interlocutory  proceeding,  and  does  not 
touch  or  affect  the  merits  thereof.  •  *  • 
It  is  in  the  nature  of  a  motion,  and  may  be 
disposed  of  at  chambers.  •  ♦  •  A  hear- 
ing, however.  Is  required,  and  a  trial  of  a 
question  of  fact  must  be  had;  and  there  Is 
no  reason  why  the  rules  governing  the  trial 
of  such  issues  should  not  be  applied  by  the 
court  upon  the  hearing.  Questions  both  of 
law  and  fact  are  to  be  adjudicated  by  him. 
Chandler  v.  Nash,  supra."  This  opinion  was 
delivered  by  Judge  Sherwood  in  which  Judge 
Cooley  concurred.  To  the  same  effect  Is 
Rowe  T.  Kellogg  et  al.,  54  Mich.  206,  19  N. 
W.  957.  Section  1,  art  4,  Const  S.  C.  1868, 
provides:  "The  Judicial  power  of  this  state 
shall  be  vested  in  a  Supreme  Court  in  two 
circuit  courts,  to  wit:  a  court  of  common 
pleas,  having  civil  Jurisdiction,  and  a  court 
of  general  sessions,  with  criminal  Jurisdiction 
only;  in  probate  courts,  and  in  Justices  of 
the  peace.  The  general  assembly  may  also 
establish  such  municipal  and  other  Inferior 
courts  as  may  be  deemed  necessary."  In  Cure- 
ton  y.  Dargan,  12  S.  C.  122,  it  was  held  that 
"the  circuit  Judge,  on  motion  upon  notice, 
may  dissolve  an  attachment  at  chambers." 
2.  The  condition  of  the  bond  is  that  said 
J.  H.  Bash  was  to  pay  to  the  said  William 
Howald  all  damages  which  he  the  said  Wm. 
Howald  may  sustain  by  reason  of  attach- 
ment including  reasonable  attorney's  fees,  if 
the  order  be  wrongfully  obtained.  The  peti- 
tion in  part  alleges:  "*  •  •  The  defend- 
ant J.  H.  Bash  *  *  *  caused  an  order  of 
attachment  to  be  issued  out  of  the  office  of 
the  clerk  of  said  district  court  and  caused 
the  same  to  be  delivered  to  the  sheriff  of  said 
county  and  levied  on  the  stock  of  goods  own- 
ed by  the  plaintiff  in  said  city  of  Hennessey, 
and  caused  the  sheriff  to  take  possession  of 
said  goods  and  remove  them  from  the  build- 
ing in  which  they  were  kept  by  the  plain- 
tiff. *  •  »  That  by  reason  of  the  wrong- 
ful Issuance  and  levy  of  the  order  of  attach- 
ment in  said  cause  the  plaintiff  has  suffered 
damages,  in  this:  that  he  has  been  compelled 
to  pay  out  the  following  sums  of  money  In 
procuring  a  dissolution  of  said  attaclunent: 
Railroad  fare  from  Hennessey  to  Ehiid,  the 
residence  of  bis  attorneys,  $10;  stenogra- 
pher's fees  for  preparing  of  necessary  affida- 
vits for  use  in  the  hearing  on  the  motion  to 
dissolve  the  attachment  at  Arapaho,  $10; 
railroad  fare  of  plaintiff  and  his  attorneys 
from  Enid  to  Arapaho  and  return,  $20;  for 
labor  In  taking  an  inventory  of  the  goods 
after  they  were  returned  by  the  sheriff,  and 
for  cleaning  and  preparing  the  same  for  sale, 
$125;  retainer  paid  to  Manatt  &  Sturgls, 
plaintiff's  attorneys,  $75.  That  the  phiintilt 
has  been  damaged  in  the  further  sum  of  $225, 
the  balance  of  the  attorney  fee  due  plain- 
tiCTs  attorneys,  under  and  by  virtue  of  his 
contract  with  them.  »  *  •  That  he  has 
been  further  damaged  in  the  wrongful  issu- 
ance and  levy  of  said  attachment  in  the  sum 
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of  f2,500,  Ey  reason  of  the  depreciation  In 
the  valae  of  said  stock  of  goods  while  the 
same  were  in  the  possession  of  the  sheriff. 
That  said  depreciation  resulted  from  the  fact 
that  the  goods  while  in  the  iwssession  of 
said  sheriff  were  kept  in  a  place  where  the 
rain  leaked  into  the  building  and  caused  said 
goods  to  be  soaked  with  water,  and  where 
mice  and  other  vermin  got  into  them  and 
cut  and  injured  them.  The  plaiutiff  has  been 
further  injured  by  reason  of  the  wrongful  is- 
suance and  levy  of  said  attachment  in  the 
sum  of  $2,000  by  reason  of  the  unlawful  and 
wrongful  conversion  of  a  portion  of  said 
property  while  in  the  possession  of  the  sher- 
iff. That  the  plaintiff  has  been  further  In- 
jured by  reason  of  the  wrongful  issuance  and 
levy  of  said  attachment  in  injury  to  his  busi- 
ness. That  at  the  time  of  the  levy  of  said 
attachment  the  daily  sales  of  the  plaintiff 
amounted  to  the  sum  of  $200,  and  his  dally 
profits  amounted  to  the  sum  of  $50.  That  at 
said  time  he  had  advertised  at  a  cost  of  $125 
a  special  sale  at  his  place  of  business,  and 
that  within  four  or  five  days  after  said  sale 
iiad  been  commenced  said  attachment  was 
levied  and  all  of  the  expense  of  advertising 
was  lost  by  reason  of  said  attachment,  to  his 
-damage  in  the  sum  of  $1,000.  That  no  part 
of  the  damages  has  been  paid  by  the  plain- 
tiff." After  the  levy  was  made,  a  deputy 
.sheriff  remained  in  charge  of  the  attached 
goods,  and  at  the  time  they  were  removed  by 
the  sheriff  from  the  building  in  which  they 
were  levied  on  to  an  adjoining  building  the 
following  conversation  was  testitled  to  have 
taken  place  between  defendant  in  error  and 
said  deputy:  "Q.  At  the  time  the  goods  were 
removed  from  the  building,  state  what,  if 
anything,  was  said  between  you  and  the  oth- 
<!er  with  reference  to  that  matter.  A.  Yes, 
sir;  I  bad  a  conversation  with  him  and  told 
him;  told  me  he  was  going  to  move  the 
goods  out  of  there.  I  bad  a  conversation 
with  him,  and  he  told  me  that  he  was  going 
to  move  the  goods  out  of  there  into  the  next 
'building,  and  I  told  him  to  Just  leave  It  in 
there.  It  would  not  cost  him  any  more  to 
leave  it  in  there.  The  building  -was  mine, 
paid  for  and  everything,  and,  if  he  took  the 
goods,  why  be  Just  as  well  leave  the  build- 
ing closed.  It  did  not  make  a  particle  of 
difference.  Q.  What  did  he  say  In  that  par- 
ticular? A.  He  said  be  did  not  care  what 
I  said.  He  had  his  Instructions;  that  I  had 
a  right  to  object  if  I  wanted  to,  but  that  he 
■did  not  care."  Exceprtlons  were  duly  saved 
to  the  admission  of  all  this  evidence.  Neither 
the  obligor  nor  the  sureties  on  the  attach- 
ment bond  were  present  This  action  is 
against  them,  and  not  the  officer.  Such  con- 
versation was  clearly  hearsay  as  to  said  par- 
ties and  inadmissible.  It  was  also  calculated 
to  prejudice  the  minds  of  the  Jury  against 
them.  We  cannot  say  that  such  did  not  con- 
stitute such  an  error  as  did  not  operate  to 


the  prejudice  of  plaintiffs  in  error,  and  for 
that  reason  this  cause  is  reversed,  with  in- 
structions to  grant  a  new  trial. 

3.  Plaintiffs  In  error  insist  that  damages 
cannot  be  recovered  for  attorney's  fees  until 
they  have  been  actually  paid.  This  seems  to 
be  the  rule  in  California.  Elder  r.  Kutner, 
97  Cal.  490,  32  Pac.  603.  But  it  is  neither 
supported  by  the  best  reason  nor  the  weight 
of  authority.  Higglns  et  al.  v.  Mansfield,  62 
Ala.  268;  Shultz  v.  Morrison,  etc.,  3  Mete. 
(Ky.)  99;  Doe,  etc.,  v.  Perkins,  8  B.  Mon. 
(Ky.)  198.  No  authorities  are  cited  to  sup- 
port the  contentions  as  to  the  other  questions 
raised.  As  they  may  not  arise  on  another 
trial,  we  do  not  pass  on  same. 

No  briefs  have  been  filed  by  the  defendant 
in  error  in  support  of  the  ruling  of  the  low- 
er court  The  pressure  of  the  business  of 
this  court  does  not  allow  time  to  Judges  to 
brief  cases  ou  the  part  of  litigants.  If  the 
defendant  in  error  is  too  poor  to  provide  a 
printed  brief  in  accordance  with  rule  7  of 
this  court  by  mailing  an  application  to  the 
clerk  of  this  court  asking  permission  to  file 
typewritten  briefs,  showing  service  on  the 
opposite  party,  said  application,  without  more 
would  be  considered,  and,  if  it  appeared  on 
the  showing  that  he  was  too  poor  to  furnish 
a  printed  brief,  he  would  be  permitted  by  or- 
der of  this  court  to  file  typewritten  briefs. 
This  court  has  time  and  again  announced 
this  rule.  Leavitt  ▼.  Com.  Nat  Bank,  109 
Pac.  71.  There  is  no  excuse  for  this  case 
not  being  briefed  on  the  part  of  the  defend- 
ant in  error,  estjeciklly  when  the  Judgment 
recovered  in  bis  favor  in  the  lower  court  Is 
in  the  sum  of  $1,600. 

The  Judgment  of  the  lower  court  Is  revers- 
ed and  remanded.    All  the  Justices  concur. 

(K  Okl.  at) 

JANTZBN  V.  EMANUBIi  GERMAN 

BAPTIST  CHURCH. 

(Supreme  Court  of  Oklahoma.    Nor.  16,  1910.) 

(Syllahut  iv  the  Court.) 

1.  corpobattons  (j  514*)— parties  (|  76*>— 
Actions— Pleadinqs— Allegation  of  Cor- 
porate Existence  —  Defenses  —  Want  of 
Legal  Capacity  to  Sub— Metuod  of  Rais- 
ing Objection. 

It  is  not  necessary  for  a  plaintiff  corpora- 
tion in  bringing  a  suit  to  allege  that  it  is  a 
corporation.  Plaintiff's  wnnt  of  legal  capacity 
to  sue.  wbeie  such  fact  does  not  affirmatively 
appear  upon  the  face  of  the  petition,  cannot  be 
raised  by  motion  for  judgment  upon  the  plead- 
ings or  by  objection  to  the  introduction  of  evi- 
dence under  the  pleadings.  It  should  be  raised 
by  a  special  plea  in  the  nature  of  a  plea  in 
abatement  If  it  Is  not  so  done,  defendant,  by 
pleading  to  the  merits,  admits  plaintiff's  ca- 
pacity to  maintain  the  action. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {§  2052-2081;  Dec.  Dig.  I  614;* 
Parties,  Cent  Dig.  $f  117-126;  Dec.  Dig.  1 70.*] 

2.  Pleading  (g  236*)— Appeal  awd  Errob  (| 
959*)— Amendment— Discretion   of  Court. 

A  denial  of  an  application  of  defendant  to 
withdraw  his  answer  tor  the  purpose  of  filing 
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an  amended  ansrwer  ttIII  not  be  held  an  abuse 
of  discretion  or  material  error,  where  the  appli- 
cation fails  to  show  the  character  or  the  pur- 
pose of  the  amenduent  desired. 

[B3d,  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  ^001;  Der.  Dig.  §  230;*  Apjjeal 
and  E5rror,  Cent  Dig.  J|  3S25-3833 ;  Dec.  Dig. 
§  950.*] 

3.  Replevin   (S  57*)— Pleadino— Sufficiew- 
CT  or  Petition. 

In  an  action  of  replevin,  where  a  petition 
has  been  filed,  the  affidavit  and  bond  for  an  an- 
cillary order  of  replevin  are  not  parts  of  the 
pleadings;  and,  whether  a  cause  of  action  baa 
been  stated  is  determined  by  the  averments  of 
the  petition :  and  the  petition  is  not  affected 
by  defects  in  the  averment  of  the  affidavit  or  by 
irregularities  in  the  bond. 

(Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  §§  200-210 ;  Dec.  Dig.  §  57.»1 

4.  Evidence  (|  471*)— Admissibility  of  Evi- 
dence—Ownebship  OF  Pbopebty. 

Ownership  of  personal  property  is  ordi- 
narily a  simple  fact  to  which  a  witness  having 
the  requisite  knowledge  can  testify  directly ; 
and,  in  an  action  of  replevin,  a  question  as  to 
who  is  the  owner  of  the  property  involved, 
where  such  question  involves  a  fact  clearly 
within  the  knowledge  of  the  witness,  and  not 
the  expression  of  an  opinion  upon  facts  proven, 
is  admissible. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  2150,  2151 ;  Dec.  Dig.  {  471.*] 

5.  Trial  (S  339*)— Verdict— Coebection. 

A  jury  that  arrived  at  a  verdict  during  re- 
cess of  the  court,  under  permission  of  the  court, 
sealed  their  verdict  and  sei)arated.  Upon  re- 
convening of  the  court,  the  sealed  verdict  re- 
turned by  the  jury  found  for  plaintiff,  but  found 
that  the  costs  should  be  divided.  Held  that,  In 
the  absence  of  misconduct lOf  the  jury  in  arriv- 
ing at  the  sealed  verdict,  it  was  not  error  for 
the  trial  court  to  remand  the  jury  to  their  room 
to  correct  their  verdict  as  to  costs,  tor  the  jury 
was  without  jurisdiction  over  the  subject  of 
costs ;  and  that  portion  of  the  verdict  might 
have  been  treated  by  the  court  as  surplusaire. 
and  judgment  rendered  for  pinintifif  and  for 
his  costs  upon  the  original  verdict  returned. 

[lOd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  791-794;    Dec.  Dig.  §  339.*] 

(Additional  SylUibvt  by  Editorial  Staff.) 

6.  Appeal  and  Error  (|  757*)— Review— In - 

8TRVCTI0N8. 

Supreme  Court  Rule  25  (20  Okl.  xii,  95 
Pac.  viii)  requires  that  where  a  party  complains 
of  instructions  given  or  refused,  be  shall  set  out 
in  totidem  verbis  separately  in  his  brief,  the 
portions  to  which  he  objects  or  may  save  excep- 
tions. Held  that,  where  the  rule  is  not  com- 
plied with,  the  court  will  not  consider  objections 
to  instructions  given  or  to  the  refusal  of  instruc- 
tions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3092;    Dec.  Dig.  i  757.*] 

Error  from  Blaine  County  Court;  Malcomb, 
Judge. 

Action  by  n.  J.  Jantzen  against  the  Eman- 
uel German  Baptist  Church  by  David  Schmidt 
and  another,  trustees.  Judgment  for  defend- 
ant, and  plaintiff  brings  6rror.    Affirmed. 

Wm.  O.  Woolman  and  L.  H.  Hampton,  for 
plaintiff  In  error.  C.  F.  Dyer,  for  defendant 
in  error. 


HATES,  J.  This  Is  an  action  of  replevin 
brought  originally  by  defendant  In  error  In 
the  county  court  of  Blaine  county.  In  Its 
petition  the  church,  plaintiff  below,  alleges 
that  It  Is  the  owner  and  entitled  to  the  pos- 
session of  one  certain  orgnu  and  an  oak  top 
stool;  that  defendant  unlawfully,  wrongfully, 
and  forcibly  detains  possession  of  said  prop- 
erty from  plaintiff. 

Defendant  In  bis  answer  pleads  evidentiary 
facts  and  circumstances,  the  effect  of  which 
is  to  deny  that  plaintiff  is  the  owner  of  the 
property  sued  for,  and  alleges  that  he  is  now 
the  owner  of  said  property.  There  Is  no  al- 
legation In  plaintiff's  petition  as  to  its  char- 
acter relative  to  Its  being  a  partnership,  an 
unincorporated  association,  or  a  corporation, 
or  relative  to  Its  legal  capacity  to  sue;  nor 
is  there  any  allegation  in  defendant's  an- 
swer relative  to  such  matter.  There  was  a 
motion  by  defendant  for  Judgment  upon  the 
pleadings  and  an  objection  to  the  introduc- 
tion of  any  evidence,  upon  the  grouud  that 
plaintiff  was  without  legal  capacity  to  main- 
tain this  action.  This  motion  and  objection 
was  equivalent  to  a  demurrer  to  the  petition 
upon  such  grounds.  But  want  of  legal  capac- 
ity to  sue  cannot  be  raised  In  this  way  where 
such  fact  does  not  appear  from  the  face  of 
the  petition.  This  question  was  first  consid- 
ered and  passed  upon  In  this  Jurisdiction  in 
Leader  Printing  Co.  v.  Lowry  et  al.,  9  OkL 
89,  59  Pac.  242,  In  which  all  the  provisions 
of  the  statute  applicable  to  the  question  are 
cited  and  discussed.  In  the  third  paragraph 
of  the  syllabus  to  that  case  It  Is  said:  "It  is 
not  necessary  for  a  plaintiff  corporation,  in 
bringing  a  suit,  to  allege  that  it  is  a  corpora* 
tion.  Its  legal  capacity  to  sue  will  be  pre- 
sumed in  law  until  the  contrary  Is  made  to 
appear;  and,  unless  it  affirmatively  appears 
from  the  face  of  the  petition  that  the  plain- 
tiff has  DO  legal  capacity  to  sue,  such  ques- 
tion cannot  l>e  raised  by  a  demurrer.  The 
potut  that  plaintiff  is  not  a  corporation 
should  be  raised  by  a  special  plea  In  the  na- 
ture of  a  plea  in  abatement.  If  it  Is  not  so 
raised  before  pleading  to  the  merits,  the 
question  is  waived.  By  pleading  to  the  mer- 
its, a  defendant  admits  plaintiff's  capacity  to 
mnlntain  the  action."  This  doctrine  was  sub- 
sequently approved  in  Miller  et  al.  v.  Camp- 
bell Commission  Co..et  al.,  13  Okl.  75,  74  Pac. 
507,  and  In  Boyce  v.  Augusta  Camp  No.  7,429, 
M.  W.  A.,  14  Okl.  642,  78  Pac.  322.  It  there- 
fore follows  upon  two  -reasons  that  the  trial 
court  committed  no  error  In  the  matter  com- 
plained of;  for.  If  defendant's  objection  had 
been  made  In  time,  want  of  capacity  to  sue 
could  not  be  raised  In  the  method  sought  to 
be  raised  by  him,  since  plaintiff's  petition 
does  not  disclose  such  want  of  capacity;  and 
for  the  further  reason  that  defendant  filed 
his  answer  to  the  petition  without  raising 
such  question  by  specific  averments  thereto. 
By  pleading  to  the  merits,  without  raising 
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tbe  question  of  plaintiff's  capacity,  he  ad- 
mitted its  capacity  to  maintain  the  action. 

When  the  case  was  called  for  trial,  defend- 
ant asked  and  was  granted  permission  to 
withdraw  his  answer.  For  what  purpose  'he 
desired  to  withdraw  it,  is  not  disclosed  In 
his  application  therefor.  Immediately  there- 
after, the  court  set  aside  the  order  granting 
such  permission  and  denied  the  application. 
It  is  argued  here  that  the  withdrawal  of  tbe 
answer  was  for  the  purpose  of  filing  an 
amended  answer.  Giving  defendant  the  ben- 
efit of  this  contention,  which  was  not  made 
to  appear  by  bis  application  to  the  court  be- 
low, it  cannot  be  said  that  tbe  court  commit- 
ted error.  The  permitting  or  refusing  amend- 
ments to  pleadings  is  a  matter  in  the  sound 
Judicial  discretion  of  the  court.  Mitchell  et 
al.  T.  Ripley  &  Bronson,  5  Kan.  App.  818,  49 
Pac.  133.  And  where  tbe  party  applying  falls 
to  set  forth  in  bis  application  any  showing 
as  to  tbe  character  or  purpose  of  the  amend- 
ment desired,  it  cannot  be  said  that  there 
was  any  abuse  of  discretion  or  any  material 
error  committed.  Stewart  t.  Winner  et  al., 
71  Kan.  448,  80  Pac.  »34. 

The  motion  for  Judgment  upon  tbe  plead- 
ings and  tbe  objection  to  the  introduction  of 
any  evidence  was  also  upon  the  ground  that 
tbe  afildavit  for  order  of  attachment  filed  at 
tbe  commencement  of  the  proceedings  failed 
to  state  certain  matters  required  by  the  stat- 
ute to  be  stated  therein ;  and  that  the  bond 
executed  for  the  purpose  of  procuring  the  de- 
livery of  the  property  was  not  In  form  and 
substance  as  required  by  tbe  statute.  Bnt, 
conceding  without  deciding  that  tbe  affida- 
vit and  bond  are  defective  as  contended,  such 
facts  in  no  way  can  affect  the  proceeding 
In  the  main  action.  Such  facts  might  be 
grounds  for  quashing  tbe  order  of  delivery 
and  requiring  the  property  to  be  redelivered 
to  the  defendant,  pending  tbe  action;  but 
tbe  attack  made  by  defendant  on  tbe  affida- 
vit and  order  was  not  for  this  purpose,  but 
to  prevent  a  Judgment  uiwu  tbe  issues  formed 
by  the  petition  and  answer.  By  sections 
4352  and  4353  of  Wilson's  Kev.  &  Ann.  St. 
liH)3,  any  plaintiff  lu  a  replevin  action  may, 
at  tbe  commencement  of  the  action,  or  any 
time  before  answer,  obtain  an  order  for  tbe 
delivery  of  the  property  in  controversy  to 
him  pending  the  action,  by  filing  with  the 
clerk  of  the  court  an  affidavit  setting  up  cer- 
tain facts  specified  by  the  statute  and  a  bond 
In  double  the  value  of  the  property,  condi- 
tioned as  by  the  statute  required.  But  a 
proceeding  under  these  sections  of  tbe  stat- 
ute to  obtain  possession  of  tbe  property, 
pending  the  action,  is  ancillary  to  tbe  main 
proceeding  and  not  essential  to  It.  An  ac- 
tion of  replevin  may  be  maintained  without 
any  proceeding  for  an  order  of  delivery  of 
the  property.  Batchelor  v.  Walburu  et  al., 
23  Kan.  733.  An  affidavit  forms  uo  part  of  tbe 
pleadings,  where  a  petition  or  bill  of  particu- 
lars has  also  been  filed,  and  its  office  ceases 
when  the  property  Is  delivered  and  Jurisdic- 
tion conferred  and  tbe  action  thereafter  pro- 


ceeds upon  tbe  petition ;  and  whether  a  caose 
of  action  has  been  stated  must  be  determined 
by  tbe  averments  of  the  petition  and  not  by 
the  affidavit.  First  National  Bank  v.  Coch- 
ran, 17  Okl.  538,  87  Pac.  855;  Holslngton  v. 
Armstrong,  22  Kan.  110;  Ward  v.  Masterson, 
10  Kan.  77. 

Complaint  is  also  made  of  tbe  admission 
of  parol  testimony  to  show  that  plaintiff  Is  a 
corporation.  If  error,  however,  was  com- 
mitted in  this,  it  was  harmless;  for  tbe 
only  effect  of  evidence  as  to  tbe  corporate 
capacity  of  plaintiff  was  to  show  its  legal 
capacity  to. maintain  the  action;  and  since, 
under  the  pleadings,  this  capacity  was  ad- 
mitted and  cannot  be  questioned  by  defend- 
ant, any  evidence  thereon  was  immaterial, 
and  could  not  affect  the  rights  of  any  one. 

One  Mr.  Schmidt,  trustee  of  the  plaintiff 
church,  was  permitted,  In  testifying  in  be- 
Iialf  of  plaintiff,  to  be  asked  and  to  answer, 
over  objection  of  defendant,  the  following 
question:  "I  will  ask  you  to  state,  Mr. 
Schmidt,  if  the  Emanuel  German  Baptist 
Church  was  the  owner  of  a  certain  organ 
known  as  tbe  Farrand  make,  Detroit,  Mich- 
igan, and  a  certain  revolving  stool,  oak  top, 
on  tbe  27th  day  of  August,  1908."  Answer: 
"Yes;  it  was."  The  property  described  In 
the  question  is  that  involved  in  this  contro- 
versy. Defendant's  objection  to  the  evidence 
is  that  it  calls  for  a  conclusion  of  the  wit- 
ness; that  tbe  ownership  of  personal  prop- 
erty where  that  Is  tbe  ultimate  fact  to  be 
determined  in  an  action  cannot  be  establish- 
ed by  statement  of  such  fact  from  witness- 
es, bnt  must  be  established  by  showing  the 
facts  and  circumstances  upon  which  owner- 
ship is  claimed;  such  as  prior  possession, 
claim  of  ownership,  transfers  from  tbe  per- 
son first  in  possession  claiming  ownership 
down  to  the  last.  The  only  authorities  cit- 
ed by  him  in  support  of  this  contention  are: 
Simpson  V.  Smith  et  al.,  27  Kan.  565,  and 
HIte  V.  Stlmmell,  45  Kan.  469,  25  Pac.  852. 

Simpson  V.  Smith  et  al.  was  an  action  for 
damages  for  conversion.  One  of  plaintiff's 
witnesses  In  that  case  was  permitted  to  tes- 
tify that  plaintiffs  in  the  case  were  the  ab- 
solute owners  of  the  goods  converted.  The 
court  held  tbe  admission  of  this  evidence 
error,  but  it  is  stated  in  the  opinion  that  if 
that  were  the  only  error  In  the  case.  It  would 
not  be  held  material. 

Tbe  Illte  v.  Stlmmell  Case  cites  and  fol- 
lows Simpson  V.  Smith  et  al.  In  the  Hite 
Case,  other  errors  also  were  committed  by 
the  trial  court ;  and  we  are  not  informed  by 
tbe  opinion  whether,  if  tbe  admission  of  the 
evidence  as  to  ownership  had  been  the  only 
error  committed,  it  would  have  been  regard- 
ed so  material  as  to  require  a  reversal. 
There  are  cases  from  other  jurisdictions  in 
Iiurmony  with  tbe  foregoing  cases  from  Kan- 
sas, but  there  are  many  other  cases  hold- 
ing tbe  contrary. 

In  Olson  V.  O'Connor,  9  N.  D.  504,  84  N. 
W.  359,  81  Am.  St  Itep.  595,  the  court,  after 
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Btating  the  rule  annonnced  In  the  Kansas 
cases  and  referring  to  those  cases  and  to 
cases  from  other  courts  supporting  the  same 
rule,  said:  "Undoubtedly,  the  foregoing  au- 
thorities correctly  state  the  rule  where  the 
answer  of  a  witness  as  to  ownership  In- 
Tolves  his  construction  of  facts  or  his  con- 
clusion as  to  what  they  establish.  In  such 
cases  it  is  erroneous  to  permit  witnesses  to 
testify  to  the  ultimate  fact  of  ownership, 
and  by  so  doing  compel  the  Jury  to  return  a 
verdict  upon  the  opinions  and  conclusions 
of  the  witness.  Instead  of  the  primary  facts 
upon  which  ownership  is  based.  But  It  is 
also  the  unanimous  voice  of  these  authori- 
ties tliat  where  the  answer  as  to  ownership 
is  direct,  but  Is  subsequently  qualified  by  a 
statement  of  the  facts  relative  to  It,  or  tend- 
ing to  show  such  ownership,  and  discloses 
the  facts  upon  which  the  answer  is  based, 
the  error  is  cured,  and  is  not  ground  for  re- 
versal. The  reason  for  this,  as  stated  In 
Nicolay  v.  Unger,  80  N.  Y.  54,  is  that  'de- 
fendants would  receive  all  the  advantage 
which  would  flow  from  the  evidence  given  in 
regard  to  what  transpired  between  the  par- 
ties, and  it  would  not  add  to  its  weight  or 
increase  Its  effect  by  proof  of  the  conclusion 
of  the  witness.'" 

We  think  the  foregoing  reasoning  sound; 
and  In  the  case  at  bar,  if  the  question  ob- 
jected to  and  the  answer  thereto  were  in- 
competent, such  error  was  cured  by  the  sub- 
sequent testimony  of  the  witness  who  testi- 
fied as  to  all  the  circumstances  and  facts  up- 
on which  bis  knowledge  of  the  ownership 
of  the  organ  and  stool  Is  based.  But  we  do 
not  base  our  conclusion  upon  so  narrow  a 
ground.  Testimony  of  ownership  of  person- 
al property  may,  under  some  circumstances, 
be  such  a  conculsion  as,  to  permit  testimony 
relative  thereto,  would  call  for  an  opinion  of 
the  witness ;  but  it  is  also  at  times  a  fact,  a 
primary  fact,  as  much  so  as  many  of  the 
other  thousand  facts  about  which  witnesses 
are  permitted  to  testify  to  directly.  In  Ol- 
son V.  O'Connor,  supra,  plaintiff  sought  to 
recover  for  the  conversion  of  certain  grain 
grown  upon  her  farm.  Defendant  admitted 
taking  the  grain  and  its  value,  but  alleged 
as  a  complete  defense,  that  it  was  not  the 
property  of  plaintiff.  The  following  ques- 
tions were  propounded  to  plaintiff:  "Whose 
grain  was  it,  raised  there  in  1896?"  And, 
"Tou  may  state  who  was  the  owner  of  the 
crop?"  These  questions  were  held  not  to  be 
incompetent  or  calling  for  a  conclusion  of 
the  witness,  and  in  the  opinion  the  following 
language  is  used:  "But  we  are  agreed  that 
in  this  case,  under  the  facts  as  they  appear, 
these  questions  did  not  call  for  an  opinion, 
but  a  statement  of  fact  simply,  and  there- 
fore come  under  the  rule  that  where  the 
question  involves  a  fact  clearly  within  the 
knowledge  of  the  witness,  and  not  the  ex- 
pression of  an  opinion  upon  facta  proven, 
such  question  is  admissible." 

In  De  Wolf  T.   Williams,  6d  N.  Z.  621, 


which  was  an  action  for  conversion,  the 
question  asked  was:  "Whose  was  the  prop- 
erty In  the  house  516  Pacific  street?"  Ob- 
jection was  made  to  It  as  being  a  question  of 
law  and  it  was  held  that  the  question  and 
answer  were  proper;  that  the  title  to  prop- 
erty was  ordhiarlly  a  simple  fact  to  which 
a  witness  having  the  requisite  luiowledge 
could  testify  to  directly.  This  case  was  cit- 
ed and  followed  In  Parmele  Ctompany  v. 
Haas,  171  N.  Y.  579,  64  N.  E.  440,  where  the 
question  asked  was:  "Whose  was  the  prop- 
erty in  the  house?  "  Inquiries  as  to  the  own- 
ership of  certain  goods  at  a  stated  time 
"called  for  a  fact,  end  not  for  a  conclusion 
of  law  as  claimed.  The  witness  was  In  a 
position  to  know  how  the  fact  in  that  re- 
spect was.  The  questions  .  were,  therefore, 
admissible,  and  it  was  the  oflSce  of  a  cross- 
examination  to  discover  whether  the  witness 
stated  in  his  answer  a  fact  or  a  conclusion." 
Casper  v.  O'Brien,  47  How.  Prac.  (N.  Y.)  8». 
"Ownership  of  personal  property  is  a  fact  to 
which  a  witness  may  testify.  On  cross-ex- 
amination, such  witness  can  be  required  to 
state  the  particular  facts,  on  which  the  claim 
of  ownership  rests."  Stelner  Bros.  &  Co.  v. 
Tranum.  98  Ala.  315,  13  South.  305.  See,  al- 
so, Daffron  v.  Crump,  68  Ala.  77 ;  Murphy  v. 
Olberding,  107  Iowa,  547,  78  N.  W.  205 ;  Arch- 
er V.  Hooper,  119  N.  C.  581,  26  S.  E.  143; 
Hawley  v.  Bond,  20  S.  D.  216,  105  N.  W.  464. 

Complaint  is  made  of  the  giving  and  re- 
fusal of  certain  instructions,  but  the  in- 
structions or  the  portions  thereof  about 
which  complaint  is  made  have  not  been  set 
out  in  plaintiff  In  error's  brief.  Rule  25 
(20  Okl.  xU,  95  Pac.  vlU)  requires  that,  where 
a  party  complains  of  instructions  given  or 
refused,  he  shall  set  out  in  totidem  verbis 
in  his  brief  separately  the  portions  to  which 
he  objects  or  may  save  exceptions.  Where 
this  requirement  of  the  rule  Is  not  complied 
with,  the  court  will  not  consider  objections 
to  instructions  given  or  to  the  action  of  the 
court  in  refusing  instructions  requested.  We 
shall  not,  therefore,  consider  separately  the 
complaints  relative  to  the  instructions;  but 
we  have  read  carefully  the  charge  of  the 
court,  and,  taken  as  a  whole,  it  correctly 
states  the  law  applicable  to  the  issues  form- 
ed by  the  pleadings  and  evidence;  and  no 
prejudicial  error  was  committed  therein. 

The  case  was  submitted  to  the  jury  with 
Instruction  that,  if  they  arrived  at  a  verdict 
during  recess  of  the  court,  they  might  re- 
turn a  sealed  verdict  and  report  to  the  court 
on  the  following  morning.  A  sealed  verdict 
was  returned,  which,  upon  being  opened,  was 
in  favor  of  plaintiff,  finding  it  to  be  entitled 
to  possession  of  the  property  in  controversy, 
and  further  found  that  each  party  should 
pay  one-half  of  the  costs.  The  finding  of  the 
jury  that  each  party  should  pay  one-half  of 
the  costs  was  without  authority  of  law;  and 
the  court  ordered  them  to  return  to  the  jury 
room  for  further  deliberation  and  to  correct 
their  verdicb    Whereupon,  the  Jury  retired 
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to  Its  room  and  thereafter  returned  Into  open 
court  a  verdict  In  favor  of  plaintiff  for  pos- 
session of  tbe  property.  Defendant  objected 
to  the  court's  receiving  this  verdict,  upon  tbe 
gronnd  that  the  court  had  no  power  or  au- 
thority to  reassemble  the  Jury  for  further 
deliberation,  after  tbe  Jury  had,  upon  arriv- 
ing at  a  sealed  verdict,  separated.  We  think 
this  was  not  prejudicial  error.  The  assess- 
ment of  costs  was  not  a  matter  for  determi- 
nation by  the  Jury.  By  section  4781  of  Wil- 
son's Rev.  &  Ann.  St  1903,  it  Is  provided 
that,  except  as  otherwise  provided  by  the 
statute,  costs  shall  be  allowed,  of  course,  to 
plaintiff,  upon  a  Judgment  in  his  favor.  In 
actions  for  the  recovery  of  money  only,  or 
for  the  recovery  of  speclflc  real  or  personal 
property.  The  Jury,  no  doubt,  unadvisedly 
Included  in  their  verdict  a  finding  as  to  the 
costs.  Plaintiff,  however,  contends  that  the 
sealed  verdict  arrived  at  by  them  was  no 
verdict  at  all:  that  their  dispersing  there- 
after was  unauthorized;  and  that  they  there- 
fore could  not  be  returned  to  the  Jury  room 
to  correct  the  error  of  their  verdict  He  cites 
In  support  of  this  contention  Ebrhard  ▼.  Mc- 
Kee,  44  Kan.  715,  25  Pac.  103.  In  that  case 
there  was  a  sealed  verdict  In  fttvor  of  de- 
fendant which  divided  tbe  costs  between  the 
parties  to  tbe  action.  After  the  sealed  ver- 
dict bad  been  placed  In  the  bands  of  tbe 
proper  officer,  the  Jury  separated.  Thereaft- 
er, tbe  sealed  verdict  was  returned  into  court 
by  the  Jury  and  opened.  Whereupon,  the 
court,  after  reprimanding  them  for  separat- 
ing and  going  at  large  upon  the  pretense  of 
having  agreed  upon  a  verdict,  directed  them 
to  return  to  their  room  for  further  delibera- 
tion. The  Jury  retired  and  It  was  not  until 
after  about  five  days'  deliberation  that  a  ver- 
dict In  favor  of  defendant  was  rendered.  It 
was  charged  that  the  sealed  verdict  was  only 
a  feigned  Agreement  on  a  verdict  for  the  pur- 
pose of  securing  their  release  and  to  enable 
them  to  separate.  It  does  not  appear  In  that 
case  that  the  court  gave  tbe  Jury  permission 
to  return  a  sealed  verdict,  or  that  permis- 
sion was  given  them  upon  any  conditions  to 
separate.  It  was  held  by  the  appellate  court 
that  there  was  misconduct  of  the  Jury;  and 
that  the  burden  was  upon  the  prevailing 
party  to  show  that  such  misconduct  did  not 
prejudice  the  unsuccessful  party.  Although 
plaintiff  In  error  In  his  brief  charges  that 
there  was  misconduct  of  the  Jury  In  this 
case,  and  for  that  reason  the  verdict  should 
be  avoided,  such  charge  does  not  seem  to 
have  been  made  In  tbe  court  below,  bis  ob- 
jections there  being  that  tbe  court  was  with- 
out authority,  after  a  sealed  verdict  had 
been  arrived  at  and  the  Jury  separated,  to  re- 
assemble the  Jury.  Nor  Is  there  anything  In 
tbe  record  to  Indicate  misconduct  on  the 
party  of  tbe  Jury.  There  was  no  contention 
In  the  lower  court,  so  far  as  the  record  dis- 
closes, and  there  Is  nothing  here  to  Indicate 
that  the  verdict  was  feigned  In  order  to  en- 
able the  Jury  to  separate,  or  that  It  was  not 
arrived  at  In  good  faltta.    No  great  Interval 


of  time  Intervened  betweot  the  reassembling 
of  the  Jury  and  returning  Into  court  the  cor- 
rected verdict  as  In  the  Ehrhard  v.  McKee 
Case.  In  SutllS  et  al.  ▼.  GUbert  8  Ohio, 
405,  the  practice  of  permitting  Juries  to  re- 
turn  sealed  verdicts,  and  after  they  have  ar- 
rived at  such  verdict  to  separate  until  the 
verdict  is  returned  into  court  Is  discussed 
In  the  following  language:  "Formerly,  Ju- 
rors were  not  permitted  to  separate  until 
their  verdict  was  returned  Into  court;  and. 
In  order  to  compel  them  to  agree,  they  were 
deprived  of  the  necessaries  of  life  for  the  time 
being.  But  these  rigid  rules  have  been  much 
relaxed  in  the  practice  of  this  state.  We  do 
not  It  Is  true,  permit  Jurors  to  separate  un- 
til a  verdict  Is  found,  but  we  allow  them  all 
necessary  refreshment  and  when  they  have 
agreed  upon  a  verdict  if  the  court  Is  not  In 
session  they  are  permitted  to  put  it  under 
seal,  and  then  separate.  This  verdict  they 
return  when  the  court  again  convenes.  Th« 
verdict  thus  returned  has  the  same  effect, 
and  must  be  treated  In  the  same  manner,  as 
if  returned  In  open  court,  before  any  separa- 
tion of  tbe  Jury  bad  taken  place.  But  If 
after  having  once  agreed,  and  put  their  ver- 
dict under  seal,  a  Jury  shall  separate,  and 
subsequently  meet  In  their  room  and  change 
this  sealed  verdict  such  altered  verdict  could 
not,  with  propriety,  lay  the  foundation  of  a 
Judgment  Such  conduct  In  a  Jury  would 
constitute  that  degree  of  misbehavior  for 
which  a  verdict  ought  to  be  set  aside.  The 
most  common  practice  of  this  court  Is  to  di- 
rect the  Jury  that  If  the  court  shall  not  be  In 
session  when  they  shall  have  agreed,  to  re- 
turn their  verdict  to  the  clerk;  and,  if  he 
cannot  be  found,  to  put  It  under  seal,  and 
bring  It  In  at  tbe  opening  of  tl:e  court  Id 
thus  far  relaxing  ancient  rules,  we  have  ex- 
perienced no  Inconvenience,  and  I  have  no 
doubt  we  might  go  further  without  any  dan- 
ger; for  I  believe  the  more  confidence  Is 
placed  in  Jurors,  the  more  they  are  treated 
like  reasonable  men,  the  more  will  right  and 
Justice,  through  their  Instrumentality,  be 
done."  And,  discussing  the  authority  of  the 
court  to  remand  the  Jury  to  their  room  after 
It  has  been  separated,  for  tbe  purpose  of  cor- 
recting errors  In  tbe  verdict  It  was  said: 
"In  tbe  case  under  consideration,  the  Jurors 
did  not  misbehave.  They  did  not  separate 
until  a  verdict  was  found  and  placed  under 
seal.  This  same  verdict  was,  at  tbe  opening 
of  the  court  on  the  next  morning,  delivered  to 
the  court  As  before  remarked,  it  must  be 
treated  and  considered  the  same  as  if  re- 
turned before  there  had  been  any  separation 
of  tbe  Jury.  The  question  then  arises,  wheth- 
er the  court,  after  a  Jury  have  once  returned 
a  verdict,  has  tbe  power  to  remand  them  to 
their  room  for  further  consultation.  •  •  • 
But  where  the  Jury  have  decided  tbe  Issue 
between  tbe  parties,  but  have  failed  to  re- 
turn a  complete  vo'dlct,  as,  for  Instance^ 
where.  In  an  action  on  a  promissory  note, 
they  have  found  for  the  plaintiff  the  amount 
of  tbe  note  with  interest^  but  bare  not  specif 
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fled  In  doUars  and  cents  that  amount,  they 
may,  with  propriety,  be  returned  to  their 
room  to  make  the  computation  of  Interest." 
The  foregoing  language  of  the  Ohio  court  Is 
In  harmony  with  the  rule  and  practice  pre- 
vailing in  most  of  the  states. 

In  the  case  at  bar  there  was  no  misbehav- 
ior on  the  part  of  the  jury.  They  arrived  at 
and  returned  into  court  in  the  first  Instance 
a  verdict  upon  which  a  Judgment  could  have 
been  entered.  It  is  true  that  that  portion 
of  the  verdict  dealing  with  the  costs  was  a 
matter  over  which  the  Jury  had  no  Jurisdic- 
tion, but  it  was  mere  surplusage,  and  could 
have  tieen  so  treated  by  the  court,  and  a 
valid  Judgment  entered  in  favor  of  plaintiff 
for  possession  of  his  property  and  for  costs. 
A  similar  verdict  was  considered  by  the 
court  in  Nation  et  al.  v.  Littler  et  al.,  69 
Kan.  T73,  52  Tac.  96,1  wherein  it  was  held 
that  the  incorporation  in  a  verdict  of  a  pro- 
vision dividing  the  costs  was  without  any 
effect,  and  was  not  a  ground  for  a  new  trial; 
and  that  the  plaintllts  were  entitled  to  have 
a  Judgment  entered  upon  the  verdict,  and  to 
all  their  costs.  In  Foote  v.  Woodworth,  66 
Vt  21«,  28  Atl.  1034,  discussing  the  same 
question,  the  court  said:  "The  Jury  went 
out  of  their  province  in  awarding  costs,  and 
the  court  might,  in  the  first  instance,  have 
treated  that  part  of  the  verdict  as  surplus- 
age." In  that  case,  the  Jury  was  remanded 
to  their  room  to  correct  the  defect  in  their 
verdict  See,  also,  Slmonds  v.  Shields,  72 
Conn.  141,  44  Atl.  29. 

The  trial  court  would  have  committed  no 
error  in  the  case  at  bar,  if  he  had  received 
the  first  verdict  returned,  disregarded  that 
portion  of  it  relative  to  costs,  and  rendered 
Judgment  thereon  in  favor  of  plaintiff.  Can 
it  therefore  be  said  that  by  the  return  of 
the  verdict  to  the  Jury  for  correction,  plain- 
tiff has  been  prejudiced?  We  think  not.  We 
do  not  decide  that  if  the  facts  and  circum- 
stances indicated  that  the  first  verdict  was  a 
feigned  verdict  and  agreed  upon,  not  in  good 
faith,  but  for  the  purpose  of  procuring  a 
separation,  that  the  trial  court  would  not 
have  committed  error  in  entering  a  Judgment 
upon  It;  but  the  error  in  that  event  would 
consist  of  entering  a  Judgment  upon  a  verdict 
vitiated  by  misconduct  of  the  Jury,  which  is 
an  entirely  different  question  from  want  of 
authority  to  remand  the  Jury  to  their  room 
to  correct  a  verdict  containing  a  finding  that 
is  a  mere  surplusage. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  of  the  trial  court  is  affirmed. 

DUNN,  C.  J.,  and  KANE  and  TURNEU, 
JJ.,  concur.  WILLIAMS,  J.,  not  participat- 
ing. 


■  Reported  In  full  in  the  PaclBc  Reporter;  re- 
ported aa  a  memoraftdum  decision  without  opinion 
in  S9  Kan.  778. 
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muhhat  v.  bdtte-monitor  tunnel 

MINING  CO.  et  al. 
(Supreme  Court  of  Montana.     Oct.  15,  1910.) 

On  motion  for  rehearing.     Rehearing  de- 
nied. 
For  former  opinion,  see  110  Pac.  497. 

HOLLOW  AY,  J.  On  July  2d  of  this  year 
the  decision  was  made  by  this  court  in  the 
above-entitled  cause  and  the  opinion  filed. 
Upon  the  former  hearing  and  submission  of 
the  cause,  counsel  for  appellant  was  absent, 
and  therefore  unable  to  present  the  matter 
by  way  of  oral  argument  Thereafter  he  pre- 
sented a  motion  for  a  rehearing,  and,  be- 
cause of  his  inability  to  orally  argue  the 
cause  upon  the  first  presentation,  and  l>e- 
cause  of  tils  earnest  insistence  that  this  court 
did  not  give  proper  consideration  to  the  de- 
cision In  Morrison  v.  Jones,  SI  Mont  154,  77 
Pac;  507,  as  it  affects  the  decision  of  this 
case,  a  rehearing  was  granted,  and  the  cause 
argued  by  counsel  for  the  respective  parties 
and  submitted. 

Upon  consideration  of  the  matter  on  tliis 
rehearing,  we  Iiave  examined  at  length  the 
record  in  Morrison  v.  Jones.  With  one  ex- 
ception, the  facts  of  that  case  are  set  forth 
fully  and  correctly  in  the  opinion  as  it  ap- 
pears in  31  Wnt  154,  77  Pac  507,  above. 
The  one  fact  which  might  have  been  added, 
and  which  would  only  have  fortified  the  de- 
cision, is  that  Mrs.  Morrison  received  from 
Jones  the  contract  to  convey,  dated  May  2, 
1000,  and  knew  the  contents  thereof  and  of 
the  deed  of  even  date  therewith,  before  she 
executed  the  deed  or  received  the  contract 
This  fact  appears  from  the  record  repeated- 
ly, and  fully  Justified  this  court  in  saying: 
"The  written  terms  of  the  deed  and  the  con- 
current agreement  appear  to  cover  about 
every  phase  of  the  case."  The  court  might 
properly  have  omitted  the  word  "about" 
With  these  facts  all  before  us  again,  we  are 
more  firmly  convinced  than  ever  before  that 
there  is  not  anything  in  the  decision  of  Mor- 
rison V.  Jones  to  confiict  in  the  slightest  de- 
gree with  our  former  decision  in  this  case. 

What  is  said  in  the  written  opinion  here- 
tofore filed  on  July  2,  1910,  is  adopted  in  full 
as  the  expression  of  our  opinion  now;  and 
the  judgment  of  the  district  court  of  Silver 
Bow  county,  rendered  and  entered  on  tiie 
16th  day  of  October.  190B.  and  the  order  of 
that  court  made  on  the  3d  day  of  January, 
1910,  overruling  plaintiff's  motion  for  a  new 
trial,  are  affirmed. 

Remittitur  forthwith. 

SMITH,  J.,  concurs.  BRANTLY,  C.  J.,  be- 
ing absent,  takes  no  part  in  the  foregoing 
decision. 
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SOUTHERN  PAC.  R.  CO.  V.  ARNOLD  et 

«1.  (L.  A.  2,235.)  (Supreme  Court  of  Califor- 
nia. Dec.  1,  1910.)  In  Banli.  Action  by  the 
Southern  Pacific  Railroad  Conapany  against 
■George  L.  Arnold  and  others.  On  motion  to 
Tacate  the  order  of  submission  and  to  set  the 
«ause  for  rehearing  and  further  argument.  Mo- 
tion granted.  Wm.  Singer,  Jr.,  D.  V.  Cowden, 
And  J.  E.  Alexander,  for  appellant.  Anderson 
&  Anderson,  for  respondents. 

PER  CURIAM.  Good  cause  appearing  there- 
for, it  is  hearby  ordered  that  the  order  of  sub- 
mission in  the  above-entitled  case  be  vacated, 
and  the  cause  set  down  for  rehearing  and  for 
further  argument  upon  the  propositions  here- 
inafter set  forth,  such  argument  to  be  oral  or 
«pon  briefs,  as  counsel  may  agree.  The  prop- 
ositions upon  which  the  court  desires  further 
■enlightenment  are  the  following:  (1)  For  the 
perfection  of  plaintiff's  selection  of  the  indem- 
nity lands,  under  its  main  line  grant,  the  ap- 
proval of  the  Secretary  of  the  Interior  Is  nec- 
■essary.  Conceding  that  the  Secretary  bad  no 
arbitrary  right  to  reject  such  selection  (Far- 
num  V.  Clarke,  148  Cal.  610,  84  Pac.  166),  was 
not  the  restoration  by  the  Secretary  of  the  land 
«o  selected  to  the  public  domain  the  equiva- 
lent of  a  rejection  and  withholding  of  his  ap- 
proval of  the  selection;  and,  if  this  rejection 
■was  arbitrarily  or  mistakenly  made,  should 
not  plaintiff  take  direct  steps  against  the  Sec- 
retary to  correct  the  error?  (2)  It  the  Secre- 
tary hag  the  power  to  approve  such  selection 
in  part  and  to  reject  It  m  part,  is  not  the  is- 
soance  of  the  patent  to  defendant  to  the  land 
here  in  question  the  legal  equivalent  to  a  re- 
jection of  the  selection,  so  far  as  it  covers  the 
land  here  in  controversy;  and,  unless  plain- 
tiff shows  that  it  has  taken  direct  steps  to  cor- 
rect the  Secretary's  alleged  error,  or  that  the 
time  for  taking  such  direct  step  has  not  ex- 
pired, is  it  not  a  final  determination  that  pat- 
ent shall  not  issue  to  plaintiff?  (3)  What  facts 
•establish  that  the  action  of  the  Secretary  of 
the  Interior,  restoring  the  selected  land  to  the 
public  domain,  was  erroneously  and  mistaken- 
iy  taken? 


C'OLORADO&S.  RY.  CO.  V.  MOORE.  (Su- 
preme Court  of  Colorado.  Jan.  3,  1910.)  Ap- 
peal from  Larimer  County  Court;  C.  V.  Ben- 
son, Judge.  Action  by  Franklin  Moore  against 
the  Colorado  &  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  appeau. 
Affirmed.  E.  B.  Whitted,  for  appellant.  Coi^ 
nelins  Ferris,  Jr.,  and  J.  Fred  Farrar,  for  ap- 
pellee. 

MUSSER.  J.  Tlie  plaintiff  brought  this  ac- 
tion against  the  defendant  company  to  recover 
■damages  alleged  to  have  been  sustained  by  rea- 
son of  a  fire  caused  by  the  operation  of  defeod- 
ant's  railway.  Judgment  was  entered  against 
the  company  upon  the  verdict  of  a  jury,  and 
from  this  judgment  the  defendant  api>ealed. 
The  contention  of  the  company  is  that  the  evi- 
dence is  insufficient  to  warrant  a  finding  that 
the  fire  was  set  ont  or  caused  by  the  operation 
of  its  line,  and  that,  therefore,  the  verdict  is 
not  supported  by  the  evidence.  It  is  sufflcient 
to_  say  that  the  evidence  and  the  verdict  arc 
within  the  principles  announced  in  C.  M.  Ry. 
Co.  V.  Snider,  38  Colo.  351,  88  Pac.  4.')3,  and 
the  jndcment  is  therefore  affirmed.  Judgment 
Affirmed. 

CAMPBELL,  C.  J.,  and  BAILEY,  J.,  con- 


GRAHAM  T.  NORTHERN  PAC.  RY.  CO, 

et  al.  (Supreme  Court  of  Montana.  Aug.  20, 
3^10.)  Appeal  from  District  Court,  Missoula 
County;  F.  C.  Webster,  Judge.  Wm.  Wal- 
lace, Jr.,  John  G.  Brown,  and  R.  F.  Gaines, 
for  appellants.  Woody  &  Woody,  for  respond- 
ent. 

PER  CURIAM.  It  is  ordered,  upon  motion 
of  counsel  for  the  appellants  herein,  that  the 
appeal  In  the  above-entitled  cause  be,  and  the 
same  is  hereby,  dismissed. 


HARDER  ▼.  HUGHES.  (Supreme  Court 
of  Montana.  Jiuie  20, 1910.)  Appeal  from  Dis- 
trict Court,  Yellowstone  County ;  Sydney  Fox, 
Judge.     W.  M.  Johnston,  for  appellant. 

PER  CURIAM.  It  Is  ordered  that  the  ap- 
peal in  the  above-entitled  cause  be,  and  the 
same  is  hereby,  dismissed  on  motion  of  appel- 
lant on  file  herein. 


MARTIN  V.  MARTIN.  (Supreme  Court  of 
Montana.  March  26,  1910.)  Appeal  from  Dis- 
trict Court,  Fergus  County;  E.  K.  Gheadle, 
Judge.  Walsh  &  Nolan,  for  appellant.  Ayers 
&  Marshall  and  Hartman  &  Hartman,  for  re- 
spondent. 

PER  CURIAM.  It  U  ordered  that  the  ap- 
peal herein  be,  a>nd  the  same  is  hereby,  dis- 
missed in  accordance  with  request  of  counsel 
for  appellant. 


SCHMIDT  T.  HUGHES.  (Supreme  Court 
of  Montana.  June  20,  19100  Appeal  from 
District  Court,  Yellowstone  County:  Sydney 
Fox.  Judge.  W.  M.  Johnston  and  H.  J.  Cole- 
man, for  appellant. 

PER  CURIAM.  It  is  ordered  that  the  ap- 
peal in  the  above-entitled  cause  be,  and  the 
same  is  hereby,  dismissed  in  accordance  with 
motion  of  appellant  on  file  herein. 


SNIDER  et  aL  v.  YARBOROUGH  et  al. 
(Supreme  Court  of  Montana.  July  2,  1910.) 
Appeal  from  District  Court,  Madison  County; 
I.Jew.  L.  Callaway,  Judge.  Clayberg,  Maloney 
&  0'Fly<nn,  for  appellants.  Clark  &  Duncan, 
for  respondents. 

PER  CURIAM.  Respondents'  motion  to  dis- 
miss the  appeal  herein,  supported  by  affidavits 
and  certificates  of  clerk  of  the  district  court, 
heretofore  submitted,  is,  after  due  considera- 
tion, by  the  court  sustained,  and  the  appeal  is 
dismissed  accordingly. 

SMITH,  J.,  dissents. 


STATE  V.  CLARK.  (Supreme  Oowrt  of 
Montana.  July  23,  1910.)  Appeal  from  Dis- 
trict Court,  Fergus  County:  E.  K.  Cheadle, 
Judge.  Ayers  &  Marshall,  for  appellant.  Al- 
bert J.  Galen,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Appellant's  motion  to  dis- 
miss the  appeal  herein  without  prejudice  is, 
after  due  consideration,  by  the  court  sustained, 
and  the  appeal  is  accordingly  dismissed. 


STATE  v.  WHITTAKER  (two  cases). 
(Supreme  Court  of  Montana.  Oct  4,  1910.) 
Appeals  from  District  Court,  Chouteau  Couu- 
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ty ;  John  W.  Tattan,  Judge.  B.  H.  Jones,  for 
appellant.  Albert  J.  Galen,  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  Upon  motion  of  the  Attor^ 
nejr  General,  it  is  ordered  that  the  appeals  in 
the  abore-entitled  causes  be,  and  the  same  are 
hereby,  dismissed  for  failure  on  the  part  of 
appellant  to  file  briefs. 


STATE  ei  rel.  DOI^ENTT  t.  DISTRICT 
COURT  OF  NINTH  JUDICIAL  DIST.  et  dl. 
(Supreme  Conrt  of  Montana.  Sept  17,  1910.) 
Original  application  for  writ  of  prohibition. 
Kanouse  &  Schmidt  and  Wight  &  Pew,  for 
relator. 

PER  CURIAM.  Upon  auegestion  of  counsel 
for  the  relator,  it  is  orderea  that  the  proceed- 
ings herein  be,  and  they  are  hereby,  dismissed. 


STATE  ex  rel.  JOHNSON  v.  COLLINS, 
^npreme  Court  of  Montana.  June  25,  1910^ 
Original  application  for  writ  of  mandate.  H. 
S.  McGinley,  for  relator. 

PER  CURIAM.  The  relator's  application 
for  writ  of  mandate  herein  is,  after  due  con- 
sideration, by  the  court  denied. 


STATE  ex  rel.  SCHATZ  t.  DISTRICT 
COURT  OF  SECOND  JUDICIAL  DIST. 
^upreme  Court  of  Montana.  July  6,  1910.) 
Original  application  for  writ  of  supervisory 
control.  Clayberg,  Maloney  &  O'Flynn,  for 
relator. 

PER  CURIAM.  It  is  ordered  that  the 
above-entitled  proceeding  be,  and  the  «ame  is 
hereby,  dismissed  without  prejudice. 


STATE  ex  rel.  TREFRY  v.  DISTRICT 
COURT  OP  SEK;0ND  JUDICIAL  DIST.  et 
al.  (Supreme  Court  of  Montana.  April  0, 
1910.)  Original  application  for  writ  of  super- 
visory control.     Mackel  &  Meyer,  for  relatrix. 

PER  CURIAM.  Petition  of  relatrix  for 
writ  of  supervisory  control  herein,  heretofore 
submitted,  was,  after  due  consideration,  by  the 
oonrt  denied. 


STATE  ex  rel.  WARD  ▼.  DISTRICT 
COURT  OP  FIFTH  JUDICIAL  DIST.  et  al. 
(Supreme  Court  of  Montana.  May  2,  1910.) 
Original  application  for  writ  of  prohibition. 
O.  R.  Stranahan  and  C.  W.  Wiley,  for  relator. 

PER  CURIAM.  Relator's  application  for 
writ  of  prohibition  herein,  heretofore  submit- 
ted, is,  after  due  consideration,  by  the  court 
denied. 


STATE  ex  rel.  WILBER  ▼.  CITY  COUN- 
CIL OF  GREAT  FALLS  et  al.  (Supreme 
Court  of  Montana.  Oct.  4,  1910.)  Original 
application  for  writ  of  mandate.  H.  S.  Mc- 
Crlnley,  for  relator. 

PER  CURIAM.  Relator's  petition  for  writ 
of  mandate  herein,  heretofore  submitted,  is, 
after  due  consideration,  by  the  court  denied. 


ATCHISON,  T.&S.  P.  RY.  CO.  v.  STATE 

et  al.  (Supreme  Court  of  Oklahoma.  Nov. 
16,  1910.)  Appeal  from  Corporation  Commis- 
sion. Proceeoings  by  the  Atchison,  Topeka  & 
Santa  P6  Railway  Company  against  the  State 
of  Oklahoma  and  Howard  Sharp  and  others 
to  review  an  order  of  the  Railway  Commis- 
sion. Order  reversed,  and  cause  remanded. 
Cottingham  &  Bledsoe,  for  plaintiff.  E.  G. 
Spilman,  Asst.  Atty.  Gen.,  for  defendants. 

DUNN,  C.  J.  This  case  presents  an  appeal 
from  the  Corporation  Commission  of  the  state 
and  involves  the  question  of  the  right  of  the 


Atchison,  Topeln  &  Santa  F£  Railway  Com- 

f)Bny  to  change  the  name  of  d  station  on  its 
ine  of  road  from  Douglas  to  Onyx.  The  At- 
torney General,  along  with  the  company,  have 
entered  into  a  stipulation  in  which  they  adopt 
the  conclusion  reached  by  this  court  in  the  case 
of  M.,  K.  &  T.  Ry.  Co.  v.  State,  106  Pac.  858, 
as  controlling  in  this  case,  the  said  stipulation 
being  as  follows:  "Come  now  the  parties  to 
the  above-entitled  action  and  hereby  a^ree  that 
this  cause  is  similar  to  Missouri,  Kansas  & 
Texas  Railway  Company  v.  State  et  al.,  de- 
cided by  this  court  January  11,  191(),  report- 
ed in  106  Pacific  Rejporter  at  page  858,  and 
that  the  decision  of  the  court  in  that  cause  is 
controlling  as  to  all  questions  of  jurisdiction 
and  law  arising  herein,  on  which  account  it 
is  agreed  the  court  may  take  the  record  here- 
in, consider  the  same  in  connection  with  the 
above-styled  cause,  already  decided  by  this 
court,  and  decide  the  question  in  due  course 
of  business,  neither  of  the  parties  being  able 
to  cite  the  court  to  any  other  authorities  which 
would  be  helpful  or  suggestive;  it  being  further 
understood  that  in  case  the  order  of  the  Cor- 
poration Commission  is  reversed  herein  that 
the  railway  company  will  agree  to  change  the 
name  of  its  station  at  Onyx  to  any  name  suc- 
gested  by  the  Corporation  Commission  which 
may  be  different  from  some  station  already 
in  existence. on  its  system.  This  agreement  to 
take  the  place  of  and  be  in  lien  of  brief  by  ei- 
ther or  both  parties,  oral  argument  being  waiv- 
ed, and  cause  submitted  to  the  court  on  this 
agreement."  Under  this  agreement,  therefore, 
the  order  herein  will  be  the  same  as  in  the  case 
noted,  and  the  conclusion  reached  by  the  Cor- 
poration Commission  is  accordingly  reversed, 
and  the  cause  remanded  for  such  further  ac- 
tion before  the  Corporation  Commission  by  the 
Earties  not  inconsistent  with  the  stipulation 
erein,  and  this  opinion,  as  they  may  desire  to 
take. 

TURNER,    KANE,    HAYES,    and    Wllr- 
LIAMS,  JJ.,  concur. 


GANN  et  al.  v.  BALL.  (Supreme  Conrt 
of  Oklahoma.  Nor.  16,  1910.)  Error  from 
the  United  States  Court  for  the  Southern  Dis- 
trict of  the  Indian  Territory,  Sitting  at  Ryan; 
J.  T.  Dickerson,  Judge.  Action  between  W. 
N.  Gann  and  others  and  M.  F.  Ball.  Prom 
the  judgment,  Gann  and  others  bring  error. 
Proceedings  stricken  from  the  docket  E.  B. 
Morris,  for  plaintiffs  in  error.  Gilbert  & 
Bond,  for  defendant  in  error. 

PER  CURIAM.  On  the  11th  day  of  May, 
1905,  judgment  was  rendered  in  toe  Unit^ 
States  Court  for  the  Southern  District  of  the 
Indian  Territory  at  Ryan  in  favor  of  the  de- 
fendant in  error  against  the  plaintiffs  in  error. 
On  the  20th  day  of  May,  IQuo,  an  appeal  waa 
prayed  to  the  United  States  Court  of  Appeals 
of  the  Indian  Territory,  and  supersedeas  grant- 
ed. On  October  5,  1907,  the  plaintiff  in  er- 
ror, not  having  filed  the  record  in  the  Court 
of  Appeals,  a  transcript  was  filed  there  by  the 
defendant  in  error,  and  motion  made  to  affirm 
the  judgment  of  the  lower  court.  On  November 
15,  190T,  in  the  same  cause,  the  plaintiffs  filed 
a  transcript  in  the  United  States  Court  of  Ap- 
peals for  the  Indian  Territory,  being  No.  924. 
At  the  time  of  the  erection  of  the  state,  both 
proceedings  or  causes  came  to  this  court  as 
pending  causes.  The  latter  cause  having  been 
briefed  on  the  part  of  both  parties  and  submitted 
to  this  court  on  the  8th  day  of  March,  1910, 
the  judgment  of  the  lower  court  was  affirmed. 
110  Pac.  10G7.  It  necessarily  follows  that  in 
this  cause,  No.  904,  the  motion  of  the  plain- 
tiffs in  error  is  denied,  and  this  proceeding 
stricken  from  the  docket 


TILLAMOOK     CITY     ▼.     TILLAMOOK 
COUNTY.     (Supreme  Court  of  Oregon.    Jan. 
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24>  1911.)  Appeal  from  Circuit  Oonrt,  Tilla- 
mook County;  Geo.  H.  Burnett,  Judge.  Writ 
of  KTiew  by  Tillamook  City  against  Tillamoolc 
County.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  writ  dismissed. 
John  H.  McNaiy,  Dist.  Atty.,  and  H.  T. 
Botts,  for  appellant.  Webster  Holmes,  for 
respondent. 

McBRIDE,  J.  This  case  in  all  its  essential 
features  is  identical  with  the  case  of  Tillamook 
City  V.  County  Court  of  Tillamook  County, 
heretofore  decided  by  us,  and  reported  in  107 
Pac.  482.  While  we  realize  the  fact  that,  by 
the  peculiar  provisions  of  its  charter,  Tilla- 
mook City  is  deprived  of  benefits  conferred  by 
charters  upon  nearly  every  other  municipal- 
ity in  the  state,  the  hardship  is  one  created 
by  the  Legislative  authority,  which  we  are 
powerless  to  correct  Upon  the  authority  of 
the  case  above  mentioned,  the  decree  of  the 
circnit  court  will  be  reversed,  and  a  decree 
entered  dismissing  plaintiffs  suit. 

BURNETT,  J.,  having  heard  this  case  in 
the  circuit  court,  took  no  part  in  thla  decision. 


MOSBY  T.  AHRENS.  (Supreme  Court  of 
Washington.  Dec.  21,  1910.)  Department  2. 
Appeal  from  Superior  Court,  Spokane  County; 
Henry  L.  Kenoan,  Judge.  Action  by  B.  C. 
Mosby,  receiver  of  the  Spokane-Columbia  Riv- 
er Railroad  &  Navigation  Company  against 
H.  T.  Abrens,  receiver  of  the  Farmers'  Grain 
&  Supply  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.  AflSrmed.  B.  C.  Mosby, 
for  appellant.  Merritt,  Oswald  &  Merritt, 
for  respondent. 

PER  CURIAM.  This  Is  a  controversy  be- 
tween two  insolvent  corporations,  through 
their  receivers;  the  plaintiff  (appellant  here) 
saing  for  the  sum  of  $19,891.19,  with  interest 
from  a  certain  date.  The  case  was  tried  by 
the  conrt,  who  found  the  facts  from  which  was 
deduced  the  judgment  in  favor  of  the  respond- 
ent;   the  court  finding  that  the  evidence  did 


not  sustain  the  allegations  of  the  complaint. 
The  record  in  this  case  is  somewhat  volnmi- 
jioas;  but  we  have  examined  in  detail  the  tes- 
timony of  the  plaintiff  offered  in  support  of 
the  allegations  of  the  complaint,  and  the  tes- 
timony offered  in  rebuttal,  as  well  as  the  tes- 
timony of  the  defendant,  and  from  such  exam- 
ination' we  are  not  able  to  conclude  that  the 
5nding8  of  the  court  were  not  justified  by  the 
evidence.  It  appears  that  the  findings  support- 
ed the  judgment.  An  analysis  of  the  testimony 
in  this  case  would  be  of  no  benefit  to  the  par- 
ties to  the  action,  and  could  not  be  applicable 
to  any  other  litigation ;  hence  an  indulgence 
in  it  would  be  profitless.  What  learned  coun- 
sel for  the  appellant  terms  the  technical  errors 
assigned  are  without  merit.  The  judgment 
will  be  affirmed. 


SMITH  v.  DAVIS.  (Supreme  Court  of 
Washington.  Jan.  31,  1911.)  Department  2. 
Appeal  from  Superior  Court,  Pierce  County; 
W.  O.  Chapman,  Judge.  Action  by  A.  Z. 
Smith  against  I.  Davis.  Judgment  for  plain- 
tiff, and  defendant  appeals.  AflBrmed.  Stall- 
cup  &  Keyes,  for  appellant.  Stevenson  &  Sor- 
ley,  for  respondent. 

PER  CURIAM.  This  was  an  action  for  the 
dissolution  of  a  copartnership,  the  appointment 
of  a  receiver,  and  for  an  accounting  between 
partners.  From  a  judgment  in  favor  of  the 
plaintiff,  according  to  tne  prayer  of  the  com- 
plaint, the  defendant  has  appealed.  The  court 
below  found  that  a  copartnership  existed  as 
alleged,  together  with  the  terms  of  the  copart- 
nership agreement^  and  also  found  ample 
grounds  for  the  dissolution  of  the  copartner- 
ship and  the  appointment  of  a  receiver.  The 
case  presents  questions  of  fact  only,  and  a  re- 
view of  the  testimony  would  be  profitless  to 
the  parties,  the  profession,  or  the  public.  We 
therefore  deem  it  suHlcient  to  say  that  the 
findings  are  supported  by  ample  testimony, 
and  the  judgment  is  accordingly  affirmed. 
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